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COURTS  REPORTED  DURIKG  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


IOWA — Supreme  Court. 

CHARLES  A.  BISHOP,  Chief  Justice.* 
H.  E.  DEEMER,  Ghibf  Justice.* 

JUDGES. 

H.  E.  DEEMER.»  S.  M.  WEAVER. 

J.  C.  8HERWIN.  SCOTT  M.  LADD. 

EMLIN  MoCLAIN.  CHARLES  A.  BISHOP. 

mCSEQAN— Supreme  Court. 

.  FRANK  A.  HOOKER,  Chief  Justice.* 
JOSEPH  B.  MOORE,  Chief  Justice.* 

ASSOCIATE    JUSTICES. 

JOSEPH  B,  MOORE.*  CLAUDIUS  B.  GRANT. 

WILLIAM  L.  CARPENTER.  ROBERT  M.  MONTGOMERY. 

FRANK  A.  HOOKER. 

MINNESOTA— Supreme  Court. 
CHARLES  M.  START,  Chief  Justice. 

ASSOdATB  JUSTICES. 

LOREN  W.  COLLINS.  JOHN  A.  LOVELY. 

<3ALVIN  L.  BROWN.  CHARLES  L.  LEWIS, 

NEBRASKA— Supreme  Court 

J.  J.  SULLIVAN,  Chief  Justice.* 
SILAS  A.  HOLCOMB,  Chief  Justice.* 

judges. 
flILAS  A.  HOLCOMB.*  SAMUEL  H.  SEDGWICK. 

JOHN  B.  BARNES.^ 

SUPREME    COURT   COHMISSIOMEBS. 

Department  No.  1. 

WILLIAM  G.  HASTINGS.  JOHN  H.  AMES. 

WILLIS  D.  OLDHAM. 

1  Oeaaed  to  be  Chief  Justice.  *  Became  Chief  Justice  January  1,  1904. 

»  Became  Cliief  Justice.  »  Term  expired  January  8,  1904. 

<  Oeased  to  be  Obief  Justice  January  1,  1904.         •  Became  Chief  Justice  January  8,  1904. 

T  Became  Judge  January  8,  1904. 
(lU) 
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EDWARD  R.  DUFFIE.  ROSCOE  POUND.* 

JOHN  S.  KIRKPATRICK.  CHARLES  B.  LETTON.» 

NOBTH  DAKOTA— Supreme  Goort. 

N.  C.  YOUNG,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

D.  E.  MORGAN.  '  JOHN  M.  COCHRANE. 

SOUTH  DAKOTA — Supreme  Court 

DICK  HANEY,  Pkesidinq  Judge." 
DIGHTON  CORSON,  Presidinq  Judge." 

JUDGES. 

HOWARD  G.  FULLER.  DIGHTON  CORSON." 

DICK  HANEY. 

WISCONSIN— Supreme  Court 
JOHN  B.  CASSODAY,  Ex  Officio  Chief  Justice. 

JUSTICES. 

JOHN  B.  WINSLOW.  JOSHUA  ERIC  DODGE. 

ROUJET  D.  MARSHALL.  ROBERT  G.  SIEBECKER. 

T  Became  Judge  January  8,  1904.  i«  Appointed  November  20,  1903. 

*  Apitointed  January  6,  1904.  "  Ceased  to  be  Presiding  Judge  January  4, 

•  Resigned.  1904. 

13  Became  Presiding  Judge  January  4,  1904. 


Digitized  by 


Google 


AMENDMENTS  TO  RULES. 


SUFBEME  OOTTBT  OF  MIOHiaAN. 


On  November  20,  1903,  the  Supreme  Court 
of  Michigan  amended  chancery  rule  7,  subd. 
"d,"  so  as  to  read  as  follows: 

(d)  Any  wder  entered  under  these  rules 
may  be  set  aside  on  special  motion,  for  cause 
shown,  in  the  discretion  of  the  court,  on  such 
terms  as  may  be  deemed  Just  and  proper. 
But  to  entitle  a  defendant  to  an  order  setting 
aside  his  default  for  want  of  appearance  or 
answer,  he  shall  proffer  a  sworn  answer 
showing  a  defense  on  the  merits  as  to  the 
whole  or  a  part  of  the  complainant's  case. 
And  in  cases  where  personal  service  shall 
have  been  made  upon  a  defendant,  and  pro- 
ceedings taken  after  default  on  the  strength 
thereof,  his  default  shall  not  be  set  aside  un- 
less the  application  shall  be  made  within  six 
months  after  such  default  is  regularly  enter- 
ed. And  In  any  case  where  personal  service 
shall  have  been  made  upon  a  defendant,  an 
order  setting  aside  his  default  shall  be  condi- 
tioned upon  his  payment  to  the  complainant 
of  the  taxable  costs  Incnrred  in  reliance  on 
said  default,  and  the  court  may  impose  such 
other  conditions  as  shall  be  deemed  proper. 

On  November  20,  1903,  the  Supreme  Court 


of  Micblgiin  amended  circuit  court  rule  12, 
subd.  "b,"  so  as  to  read  as  follows: 

(b)  The  default  of  either  party  being  duly 
filed  or  entered,  the  other  party  shall  not  be 
bound  afterwards  to  accept  the  pleading  or 
proceeding  which  was  in  default  until  such 
default  shall  be  set  aside  by  the  court.  The 
party  desiring  to  have  a  default  set  aside 
shall,  as  soon  as  practicable  after  he  shall 
know  or  have  reason  to  believe  that  the  de- 
fault has  been  filed  or  entered,  file  and  serve 
an  affidavit  of  merits,  and  make  application 
to  the  court  to  have  the  default  set  aside; 
and  the  application  therefor  may  be  granted 
or  refused  in  the  discretion  of  the  court  But 
in  cases  where  personal  service  shall  have 
been  made  upon  a  defendant,  and  proceed- 
ings taken  after  default  on  the  strength 
thereof,  his  default  shall  not  be  set  aside  un- 
less the  application  shall  be  made  within  six 
months  after  such  default  is  regularly  en- 
tered. And  In  any  case  where  personal  serv- 
ice shall  have  been  made  ui>on  a  defendant, 
an 'order  setting  aside  his  default  shall  be 
conditioned  upon  his  payment  to  the  plaintiff 
of  the  taxable  costs  Incurred  In  reliance  on 
said  default,  and  the  court  may  impose  such 
other  conditions  as  shall  be  deemed  proper. 
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SHIPLBT  ▼.  PLATTS. 

(Supreme  Conrt  of  Sontli  Dakota.     Not.  11, 

1903.) 

BANKSUPTCT— DISCHARQB— DEBT  CREATBD  IN 
FIDUCIART  RHLATION— LAUNDRY  AGKNT. 

1.  A  laundry  agent  in  a  coantry  town,  whoae 
duties  are  to  collect  articles,  forward  tliem  to 
the  laundry  in  the  city,  receive  them  back  and 
<Iistribote  them,  make  collections,  and  remit  to 
iiis  principal  after  dedactine  his  commissions, 
the  agency  haTing  continued  for  more  than  a 
year,  occupies  a  ndociary  relation  towards  his 
principal,  so  that  under  Baakr.  Act  1898,  j  17 
(Act  July  1,  1898,  c.  541,  30  Stat.  550  [tJ.  S. 
Comp.  St.  1901,  p.  3428]),  providing  that  a  dis- 
charge shall  not  affect  debts  created  by  the 
bankrupt's  misappropriation  or  defalcation  while 
acting  in  any  Souciary  capacity,  a  discharge  will 
Dot  avail  him  against  his  principal's  claim  for 
moneys  not  turned  over. 

Haney,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Moody  County; 
Joseph  W.  Jones,  Judge. 

Action  by  W.  J.  Shipley  against  H.  H. 
Plattg.  From  a  Judgment  for  defendant  en- 
tered on  a  directed  verdict,  plalntlft  appeals. 
Reversed. 

Joe  Klrby,  for  appellant  U.  S.  O.  Cherry, 
for  respondent 

FULLER,  J.  On  the  16th  day  of  Novem- 
ber, 1899,  plalutifl,  who  owns  and  operates 
a  lanndiy  In  the  city  of  Sioux  Falls,  made  a 
contract  with  the  defendant  authorizing  him 
to  solicit  laundry  customers  In  the  village  and 
vicinity  of  Egan,  where  the  latter  was  en- 
gaged in  the  mercantile  business.  Pursuant 
to  this  contract  and  the  general  usage,  pack- 
ages belonging  to  various  persona  were  de- 
livered at  or  gathered  into  the  store  and 
forwarded  by  the  defendant  to  the  laundry 
In  a  basket  which  plaintiff  had  provided  for 
that  pnrpose,  and  in  which  the  same  were 
returned  to  the  defendant  as  soon  as  the 
work  was  finished,  together  with  a  state- 
ment of  each  customer's  account  Defendant 
was  to  deliver  each  package  to  Its  owner, 
collect  the  amount  due,  and  remit  the  same 
to  plalntlfl,  less  a  certain  per  cent  to  be  re- 
tained as  commission  for  bis  services.    Cer- 

1 L  See  Bankruptcy,  vol.  6,  Cent.  Dig.  tt  7»4,  TtS, 
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tain  remittances  were  made,  and  business 
was  conducted  from  week  to  week,  accord- 
ing to  this  arrangement,  until  December, 
1900,  when  there  was  $58.38  due  plaintiff, 
and  this  action  Is  to  recover  the  same.  The 
defense  was  a  discharge  In  bankruptcy  under 
the  United  States  statute,  and  tills  appeal  is 
from  a  Judgment  for  the  defendant  entered 
upon  a  verdict  directed  at  the  conclusion  of 
the  evidence.  For  some  time  prior  to  mak- 
ing this  arrangement  with  appellant  respond- 
ent had  been  procuring  customers  for  a  laun- 
dry at  Austin,  Minn.,  and  according  to  his 
own  testimony  the  change  was  made  for  the 
purpose  of  obtaining  a  better  commission. 

The  relation  of  the  parties  to  one  another 
and  the  nature  of  the  employment  Is  clearly 
shown  by  the  following  testimony  of  H.  H. 
Shipley:  "The  plaintiff  is  my  brother.  He 
has  been  engaged  in  the  laundry  business 
at  Sioux  Falls  for  several  years.  I  have  had 
charge  of  the  management  of  the  office  and 
charge  of  the  outside  agencies.  I  did  the 
business  management  for  him.  I  met  Hr. 
Platts  before  this  trial.  In  our  business  we 
go  into  the  surrounding  country  and  estab- 
lish agencies  for  the  transaction  of  our  busi- 
ness In  the  outside  towns.  We  appoint 
agents.  In  this  case,  especially,  I  appointed 
Mr.  Platts  agent  at  Egan,  for  Egan  and 
surrounding  country,  to  collect  laundry  for 
us  and  send  it  to  us.  I  cannot,  after  this 
length  of  time,  give  the  exact  words.  I  of- 
fered Mr.  Platts  a  certain  commission  to  act 
as  our  agent  at  Egan,  and  he  accepted  the 
commission,  and  acted  as  our  agent  In  col- 
lecting laundry,  and  we  do  It  up  and  return 
to  him.  He  would  collect  for  It— take  casta 
for  every  package  we  let  out  He  was  to 
remit  the  amounts  collected  to  us,  less  his 
commission.  The  agreement  was  that  it  was 
on  a  percentage  basis,  and  he  was  to  get  one- 
third.  That  was  along  about  the  1st  of  No- 
veml)er,  1899,  I  believe.  The  books  will  show 
It  In  addition  to  appointing  agents,  I  had 
charge  of  the  books.  Was  personally  present 
in  the  office,  attending  to  these  things,  during 
this  time.  Whenever  we  sent  a  basket  to 
Platts,  we  Inclosed  in  that  basket  a  bill  for 
the  amount  of  each  package  in  the  basket,  to- 
gether with  the  total  amount  less  his  corn- 
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mlBslon,  showing  tbe  net  amount  be  was  to 
remit  to  ns.  There  never  was  any  complaint 
made,  that  I  know  of,  In  regard  to  the 
amount  of  the  statementa  or  bills.  At  the 
end  of  the  montb  we  also  sent  a  statement 
showing  the  net  amonnt  due  ns  at  tbe  end 
of  each  month.  Part  of  the  time  these 
baskets  were  shipped  out  every  week,  and 
part  of  the  time  every  two  weeks.  A  gen- 
eral statement  was  made  at  tbe  end  of  the 
month,  and  each  time  there  was  a  basket 
sent  out  there  was  a  bill  sent  with  it,  includ- 
ing all  past  months'  general  statements." 

Section  17  of  tbe  bankruptcy  act  (Act 
July  1, 1898,  c.  641,  30  Stat  650  [U.  S.  Gump. 
St.  1001,  p.  3428])  expressly  provides  that  the 
discbarge  of  a  bankrupt  shall  not  affect  debts 
created  by  hla  misappropriation  or  defalca- 
tion while  acting  In  "any  flduciary  capacity." 
While  conceding  that  respondent  is  In  de- 
fault in  tbe  exact  sum  claimed,  his  counsel 
contends  that  tbe  relation  between  the  par- 
ties Is  simply  that  of  debtor  and  creditor, 
and  such  was  the  view  of  the  trial  court. 
The  obligation  of  respondent  seems  to  par- 
take more  of  a  fiduciary  character  than  that 
of  a  person  to  whom  personal  property  Is 
delivered  by  the  owner  pursuant  to  an  agree- 
ment that  he  will  effect  a  sale  thereof  and 
deliver  the  proceeds  to  such  owner,  less  a 
stipulated  commission  for  Ms  services.  Such 
a  contract  might  involve  but  a  single  trans- 
action, while  In  this  case  a  confidential  rela- 
tion bad  existed  between  the  parties  for  more 
than  a  year.  Numerous  bills  were  forwarded 
to  respondent  and  collected  from  those  who 
patronized  the  laundry,  and  the  money,  less 
the  commission  agreed  upon,  all  belonged  to 
appellant,  and  It  was  a  breach  of  good  faith 
to  retain  any  portion  of  It  With  the  excep- 
tion of  the  commission  allowed  for  his  serv- 
ices, respondent  was  no  more  the  owner  of 
the  money  collected  than  of  the  packages 
received  at  bis  store  to  be  forwarded  to  ap- 
pellant and  delivered  to  respective  customers 
when  returned  from  the  laundry.  Viewed  in 
the  light  most  favorable  to  respondent,  he 
is  in  tbe  exact  position  of  a  private  person 
intrusted  with  tbe  collection  of  accounts 
against  various  persons  for  whom  the  owner 
of  such  accounts  has  performed  labor,  and 
bis  case  cannot  be  distinguished  from  that 
of  attorneys  with  whom  promissory  notes 
are  left  for  collection.  The  following  author- 
ities are  to  the  effect  that  such  obligations, 
as  well  as  those  Incurred  by  persons  who 
have  sold  goods  on  commission  and  retain  the 
proceeds,  constitute  debts  created  while  act- 
ing in  a  flduciary  relation  within  the  mean- 
ing of  the  bankruptcy  act  Lemcke  v.  Booth, 
4  Am.  Rep.  326;  White  v.  Piatt,  5  Denlo,  269; 
In  re  Kimball,  6  Blatcbf.  292,  Fed.  Cas.  No. 
7,769;  Hardenbrook  v.  Ciolson,  61  How.  Prac. 
426;  Matteson  v.  Kellogg,  15  111.  547;  Jones  v. 
Russell,  44  Ga.  460;  Fulton  v.  Hammond  (O. 
C.)  11  Fed.  291;  Duguld  v.  Edwards,  50  Barb. 
288.  The  decisions  which  shield  debtors  of 
this  character  appear  to  be  based  upon  the 


bankruptcy  act  of  1841  (Act  Ciong.  Aug.  19, 
1841,  c.  9,  5  Stat  440),  whidi  discharged  all 
debtors  unless  they  become  such  when  acting 
In  a  certain  specified  fiduciary  relation,  wblle 
the  broader  terms  of  the  present  statute  in- 
clude all  debts  created  by  tbe  default  of  a 
bankrupt  acting  In  ai^  flduciary  relation. 
Within  the  plain  intendment  of  tbe  law  and 
the  great  weight  of  authority,  tbe  discbarge 
in  bankruptcy  Is  not  a  defense  to  this  action. 
The  judgment  appealed  from  Is  ceveraed, 
and  a  new  trial  ordered. 

HANET,  P.  J.,  dlsaentlns> 


MORRISON  V.  O'BRIEN. 

(Supreme  Oonrt  of  South  Dakota.     Nor.  11, 

1903.) 

APPBAL—UNDBRTAKINa— FILING— SERVICB  OM 
RESPONDENT— STATUTORY  PROVISIONS. 
1.  Failure  to  comply  with  ()ode  Civ.  Proc  { 
467,  which  provides  that  the  original  undertak- 
ings on  apoeal  must  be  filed  with  the  notice  of 
appeal,  and  a  copy  showing  the  residence  of  the 
sureties  must  be  served  with  the  notice  of  ap- 
peal, and  section  458,  whicli  authorizes  the  re- 
spondent within  10  days  after  the  service  of  the 
notice  to  except  to  the  sufficiency  of  the  sure- 
ties, requires  the  service  of  the  copy  of  the  un- 
dertaking with  the  notice  of  appeal,  and  renders 
the  appeal  subject  to  dismissal  on  motion. 

Appeal  from  Circuit  Court,  Codington  Coun- 
ty; Julian  Bennett  Judge. 

Action  by  Richard  H.  Morrison  against 
Thomas  O'Brien.  From  a  judgment  for 
plaintiff,  defendant  appeals.  On  motion  to 
dismiss  appeal.    Dismissed. 

John  B.  Hanten,  for  appellant  W.  8. 
Glass  and  Ivan  W.  Goodner,  for  respondent. 

CORSON,  J.  This  case  comes  before  ns  on 
motion  to  dismiss  tbe  appeal  on  the  ground 
that  no  undertaking  on  appeal  was  filed  with 
the  notice  of  appeal,  or  a  copy  thereof  served 
with  the  notice  of  appeal  by  appellant  as 
required  by  section  457,  Code  Oiv.  Proc  It 
appears  from  the  abstract  that  fbe  Judg- 
ment was  entered  in  favor  of  tbe  plaintiff 
on  the  21st  day  of  November,  1902;  that  on 
tbe  26th  day  of  December,  1902,  tbe  defend- 
ant caused  to  be  served  on  tbe  attorney  for 
tbe  plaintiff  and  filed  In  the  ofilce  of  the 
clerk  of  the  circuit  court  an  undertaldng  on 
appeal 'to  the  Supreme  Court;  that  subse- 
quently the  defendant  served  a  notice  of  in- 
tention to  move  for  a  new  trial,  which  mo- 
tion was  heard  and  denied  on  tbe  9tb  day 
of  March,  1003;  and  on  April  9th  the  ap- 
pellant served  and  filed  a  notice  of  appeal 
from  the  judgment  and  from  tbe  order  de- 
nying a  new  trial.  No  undertaking  on  ap- 
peal was  served  or  filed  with  tbe  notice  of 
appeal,  but  it  is  recited  In  tbe  abstract  that 
tbe  imdertaklng  on  appeal  "was  served  on 
tbe  plaintiff's  attorney  on  tbe  26tb  day  of 
December,  1902,  and  on  tbe  clerk  of  the  said 

\  1.  See  Appeal  and  Error,  vol.  t.  Cent.  Die  I  M70. 
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court  on  the  23d  day  of  Marcdi,  1903,  and 
was  filed  December  26,  1902,  in  the  clerk's 
<Aoe."  It  will  thus  be  seen  that  an  under- 
taking on  appeal  was  served  on  tbe  plain- 
tiff's attorney  and  filed  In  tbe  clerk's  ofllce 
December  26,  1902,  and  that  on  tbe  9tta  day 
of  April,  1903,  a  notice  of  appeal  from  tbe 
Jodgment  and  order  denying  a  new  trial  was 
served  and  filed,  bat  no  undertaking  was 
Sled  or  copy  served  with  tbe  notice  of  ap- 
peal. Section  457,  above  referred  to,  reads 
as  follows:  "The  undertakings  required  by 
this  chapter  may  be  in  one  instrument  or 
several,  at  the  option  of  the  appellant;  the 
original  must  be  filed  with  the  notice  of  ap- 
peal, and  a  copy  showing  the  residence  of 
the  sureties  must  be  served  with  the  notice 
of  appeal."  And  section  458  provides  that 
the  respondent  may  within  10  days  after  the 
service  of  the  notice  of  appeal  except  to  tlie 
stiffldency  of  the  sureties.  The  service  of 
the  copy  of  the  midertaklng  with  tbe  notice 
of  appeal  is  therefore  essential  In  order  that 
the  respondent  may  know  who  are  the  sure- 
ties, and  have  an  opportunity  to  except  to 
them  within  the  10  days  prescribed  by  tbe 
Code.  It  will  be  observed  that  It  Is  pro- 
vided by  section  457  that  the  undertaking 
"mnst"  be  filed  and  a  copy  thereof  served 
with  the  notice  of  appeal.  These  provisions 
as  to  the  filing  of  an  undertaking  and  the 
service  of  a  copy  are  obligatory  upon  an  ap- 
pellant, and  cannot  be  omitted  without  ren- 
dering the  proceedings  irregular  and  the  ap- 
peal subject  to  dismissal  upon  motion.  When 
the  failure  to  file  the  undertaking  or  serve 
a  copy  as  required  has  been  caused  by  "mis- 
take or  acddent,"  this  court  is  authorized 
by  section  461  to  allow  a  proper  undertak- 
ing to  be  filed  and  served  on  such  terms 
as  to  the  court  may  seem  Just,  and  this  court 
has  in  several  cases  exercised  this  authority 
when  the  motion  has  been  made  before  or 
pending  the  motion  to  dismiss,  and  upon  a 
proper  showing  of  the  accident  or  mistake 
made.  But  in  the  case  at  bar  no  such  roo- 
tion,  application,  or  showing  has  been  made, 
nnd  hence,  under  tbe  rules  and  practices  of 
this  court,  the  appeal  must  be  dismissed  wltb- 
nnt  prejudice,  and  It  Is  so  ordered. 


KIRBY  V.  CITIZENS'  TELEPHONE  CO.  OF 
SIOUX  FALLS. 

(Supreme  Oonrt  of  South  Dakota.     Nov.  11, 
1903.) 

EMINBKT    DOMAIN— USD    OP    STRBEiTS-ADDI- 
TIONAL  8SRVITUDB— TELEPHONES. 

1.  Const,  art.  6,  {  13,  providing  that  private 
property  shall  not  be  taken  or  damaged  for 
PQDlic  Dse  without  jnst  compenBation,  and  that 
the  fee  of  land  taken  for  highways  shall  re- 
main in  the  owner,  and  article  17,  g  18,  provid- 
ing that  compensation  shall  be  made  before  prop- 
erty is  taken  or  injured,  do  not  apply  to  the  use 
of  the  streets  of  a  city  for  the  purposes  for 
which  they  have  been  dedicated. 

2.  Under  the  direct  provisions  of  Laws  1885, 
p.  208^  c.  141,  S  8  (Bev.  Civ.  Code  1903,  i  554), 


a  city  may  permit  a  telephone  company  to  erect 
poles  and  maintain  a  telephone  system  on  Its 
streets, 

8.  The  construction,  maintenance,  and  opera- 
tion of  a  telephone  system  on  the  streets  of  a 
city  in  such  a  manner  as  not  to  cause  unneces- 
sary Injury  or  inconvenience  to  property  owners 
is  not  an  additional  servitude  for  which  an  abut- 
ting owner  is  entitled  to  compensation. 

Appeal  from  Circuit  Court,  Minnehaha 
County;  Joseph  W.  Jones,  Judge. 

Action  by  Joe  Klrby  against  the  Citizens' 
Telephone  Company  of  Sioux  Falls  for  an  In- 
junction. From  an  order  vacating  a  pre- 
liminary injunction,  plaintiff  appeals.  Af- 
firmed. 

Joe  Klrby,  for  appellant.  Alkens  &  Judge, 
for  respondent. 

CORSON,  J.  This  Is  an  appeal  from  an 
order  dissolving  a  temporary  Injunction,  and 
the  question  presented  for  our  considera- 
tion Is,  does  the  erection  of  a  telephone  sys- 
tem in  the  streets  of  a  city  constitute  an 
additional  servitude,  not  Imposed  by  the  or- 
iginal appropriation,  dedication,  or  condem- 
nation of  the  streets  for  public  use,  for 
which  the  abutting  property  owners  are  en- 
titled to  compensation?  It  is  alleged  in  tbe 
plaintiffs  complaint  and  admitted  by  tbe 
answer  that  the  plaintiff  is  the  owner  of 
two  lots  fronting  on  Dnluth  avenue,  in  the 
city  of  Sioux  Falls,  on  which  he  resides,  and 
that  between  the  sidewalk  fronting  said 
premises  and  the  curb  line  he  has  Improved 
the  ground  by  planting  shade  trees  and 
shrubs  thereon,  and  by  converting  the  same 
Into  a  grass  plat  or  lawn,  under  the  ordi- 
nance adopted  by  the  city  council  of  the 
said  dty.  It  is  further  alleged  that  tbe  de- 
fendant, at  the  time  of  tbe  filing  of  the  plain- 
tiff's complaint  and  the  issuance  of  tbe  tem- 
porary Injunction,  was  proceeding  to  erect 
telephone  poles  and  construct  its  telephone 
system  along  the  said  street,  and  was  pro- 
ceeding to  erect  a  telepflone  pole  within  the 
plat  so  Improved  by  plaintiff  as  aforesaid, 
thereby  damaging  the  property  of  the  plain- 
tiff, rendering  It  less  valuable  and  desira- 
ble as  residence  property,  without  making 
or  tendering  to  the  plaintiff  any  compensa- 
tion for  the  damages  sustained  by  him. 

It  seems  to  be  conceded  that  the  defendant 
was  authorized  by  an  ordinance  of  the  com- 
mon council  of  the  said  dty.  If  the  city  was 
authorized  to  adopt  such  an  ordinance,  to 
construct,  maintain,  and  operate  a  telephone 
line  along  the  streets  of  tbat  city.  It  is  con- 
tended by  the  appellant  that  under  the  Con- 
stitution of  this  state  It  was  not  competent 
for  the  authorities  of  the  city  to  grant  to 
the  defendant  the  right  to  erect  poles  and 
construct  and  maintain  a  telephone  system 
along  the  streets  of  that  city,  and  that,  if 
it  had  authority  to  grant  such  right,  the 
defendant  could  not  erect  the  same  without 
making  compensation  to  the  abutting  prop- 
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erty  owners  for  the  damages  tbey  might 
sustain  by  reason  of  the  construction  of  such 
telephone  system.  Section  13,  art.  6,  of  the 
state  Constitution,  reads  as  follows:  "Pri- 
vate property  shall  not  be  taken  for  public 
use,  or  damaged  without  just  compensation 
as  determined  by  a  Jury,  which  shall  be 
paid  as  soon  as  It  can  be  ascertained,  and 
before  possession  Is  taken.  No  benefit  which 
may  accrue  to  the  owner  as  the  result  of  an 
Improvement  made  by  any  private  corpora- 
tion shall  be  considered  In  fixing  the  com- 
pensation tor  property  taken  or  damaged. 
The  fee  of  land  taken  for  railroad  tracks 
or  other  highways  shall  remain  In  such  own- 
ers, subject  to  the  use  for  which  it  Is  taken." 
Section  18,  art.  17,  provides  that  compen- 
sation shall  be  made  before  any  property 
"Is  taken,  injured,  or  destroyed."  These 
provisions  of  the  Constitution  do  not  apply 
to  the  use  of  the  streets  of  a  city  for  the  pur- 
poses for  which  they  were  dedicated,  appro- 
priated, or  condemned.  The  authority  of  the 
city  to  grant  to  the  defendant  the  right  to 
erect,  maintain,  and  operate  a  telephone  sys- 
tem is  clearly  granted  by  the  provisions  of 
section  3,  c.  141,  p.  208,  Laws  1885,  now 
coustltuting  section  554  of  the  Revised  Civil 
Code  of  1903,  and  which  section  reads  as  fol- 
lows: "There  Is  hereby  granted  to  the  own- 
ers of  any  telephone  or  telegraph  lines  oper- 
ated In  this  state,  the  right  of  way  over  lands 
and  real  property  belonging  to  the  state,  and 
the  right  to  use  public  grounds,  streets,  alleys 
and  highways  in  this  state  subject  to  control 
of  the  proper  municipal  authorities  as  to  what 
grounds,  streets,  alleys  or  highways  said  lines 
shall  run  over  or  across,  and  the  place  the 
I>ole3  to  support  the  wires  are  located.  •  *  *" 
This  section  seems  to  have  remained  in  force 
since  it  was  enacted  in  1885. 

Upon  the  main  question  that  is  present- 
ed for  our  determination  the  authorities  are 
not  in  harmony,  and  any  attempt  to  recon- 
cile them  would  be  useless.  One  line  of  au- 
thorities holds  that  the  construction  of  tele- 
phone systems  along  the  streets  of  cities 
imposes  no  additional  servitude  upon  the 
abutting  property  owners,  and  that  said  own- 
era  are  not  entitled  to  compensation  for  any 
damages  they  may  sustain  by  reason  of  the 
construction  of  such  system.  The  other  line 
of  authorities  take  the  view  that  such  a  sys- 
tem creates  or  imposes  upon  the  abutting 
property  owners  an  additional  servitude,  for 
which  they  are  entitled  to  compensation  for 
such  damages  as  tbey  may  sustain.  After 
a  careful  examination  of  these  authorities, 
we  have  arrived  at  the  conclusion  that  the 
decisions  of  the  courts  taking  the  former 
view  are  not  only  sustained  by  the  greater 
weight  of  authority,  but  by  the  better  rea- 
soning, and  should  be  followed.  The  streets 
of  a  city  or  incorporated  town  are.  In  con- 
templation of  law,  dedicated,  appropriated, 
or  condemned  for  all  proper  street  uses; 
and,  when  a  street  Is  used  for  any  proper 
street   purpose   by   permission   of  the    city 


authorities,  such  use  does  not  constitute  an 
additional  servitude,  though  such  use  may 
not  have  been  known  when  the  streets  were 
dedicated,  appropriated,  or  condemned  for 
street  purposes,  and  the  abutting  fee  owner 
is  not  entitled  to  compensation  for  any  dam- 
ages he  may  sustain  by  reason  of  such  use. 
The  streets  of  a  dty  are  now  used  for  many 
purposes  unknown  in  former  times.  A  cen- 
tury ago  or  less  there  was  practically  no 
use  of  the  streets  for  sewers,  laying  of  wa- 
ter and  gas  pipes  and  operating  street  rail- 
ways, but  with  the  advance  of  civilization 
and  the  improved  conditions  of  society  these 
uses  have  become  a  necessity,  and  recog- 
nized by  the  courts,  and  quite  generally  held 
as  not  adding  any  new  servitude  to  the 
abutting  fee  owner  for  which  he  Is  entitled 
to  compensation.  The  telephone  is  but  a 
step  in  advance  of  fOimer  methods  of  con- 
veying Intelligence  and  information,  and  is 
a  substitute  for  the  messenger  and  carrier 
of  former  times.  In  speaking  upon  the  sub- 
ject of  street  railways,  Judge  Cooley,  in  his 
work  on  Constitutional  Limitations,  says: 
"When  land  is  taken  or  dedicated  for  a 
town  street,  it  is  unquestionably  appropriat- 
ed for  all  ordinary  purposes  of  a  town  street; 
not  merely  the  purposes  to  which  such  streets 
were  formerly  applied,  but  those  demanded  by 
new  improvements  and  new  wants.  Among 
these  purposes  Is  the  use  for  carriages  which 
run  on  a  grooved  track;  and  the  preparation 
of  Important  streets  In  large  cities  for  their 
use  is  not  only  a  frequent  necessity,  which 
must  be  supposed  to  have  been  contemplated, 
but  it  is  almost  as  much  a  matter  of  course 
as  the  grading  and  paving."  Cooley's  Con. 
Lim.  {  656.  With  the  advance  In  civilization 
and  new  discoveries  in  science  and  new  In- 
ventions a  more  varied  use  of  the  streets  of 
a  city  has  become  a  necessity,  and  the  rights 
of  fee  owners  must  yield  to  the  public  good, 
and  the  new  uses  and  more  appropriate 
methods  must  be  deemed  to  have  been  com- 
pensated for  in  the  appropriation,  dedica- 
tion, or  condemnation  of  the  streets. 

In  Pierce  v.  Drew,  136  Mass.  75,  49  Am. 
Rep.  7,  the  Supreme  Court  of  that  state.  In 
speaking  upon  the  subject,  uses  the  follow- 
ing language:  "When  land  has  been  taken 
or  granted  for  highways,  it  is  so  taken  or 
granted  for  the  passing  and  repassing  of 
travelers  thereon,  whether  on  foot  or  horse- 
back, or  with  carriages  and  teams  for  the 
transportation  and  conveyance  of  passengers 
and  property,  and  for  the  transmission  of 
intelligence  between  the  points  connected 
thereby.  As  every  such  grant  has  for  its 
object  the  procurement  of  an  easement  for  the 
public,  the  Incidental  powers  granted  must 
be  so  construed  as  most  effectually  to  secure 
to  the  public  the  full  enjoyment  of  such  ease- 
ment. Commonwealth  v.  Temple,  14  Gray, 
69,  77.  *  *  •  When  the  land  was  taken 
for  a  highway,  that  which  was  taken  was 
not  merely  the  privilege  of  traveling  over 
It  In  the  then  known  vehicles,  or  of  using 
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It  In  the  then  known  methods,  for  either  the 
conreyacce  of  property  or  transmission  of 
Intelligence.  Although  the  horse  tBilroad  was 
deemed  a  new  Invention,  it  was  held  that  a 
portion  of  the  road  might  be  set  aside  for  it, 
and  the  rights  of  other  travelers,  to  some 
extent,  limited  by  those  privileges  necessary 
for  its  use.  Oommonwealth  v.  Temple,  sn- 
pra;  Attorney  General  v.  Metropolitan  Rail- 
road, 125  Mass.  515,  28  Am.  Rep.  264.  The 
discovery  of  the  telegraph  developed  a  new 
and  valuable  mode  of  communicating  Intel- 
ligence. Its  use  is  certainly  similar  to,  If 
not  indentical  with,  that  public  use  of  trans- 
mitting Information  for  which  the  highway 
was  originally  taken,  even  if  the  means 
adopted  are  quite  different  from  the  post- 
boy or  the  mail  coach.  It  is  a  newly  dis- 
covered method  of  exercising  the  old  public 
easement,  and  all  appropriate  methods  must 
have  been  deemed  to  have  been  paid  for 
vrhen  the  road  was  laid  out" 

In  Julia  Building  Association  v.  Bell  Tel- 
ephone Oompany,  88  Mo.  258,  57  Am.  Rep. 
^  the  Supreme  Court  of  Missouri,  In  an 
able  and  exhaustive  opinion,  arrives  at  the 
Modusion  that  the  erection  of  a  telephone 
system  ui>on  the  streets  of  a  dty  Is  not  an 
additional  servitude  for  which  the  abutting 
tee  owners  are  entitled  to  damages,  and  that 
sacb  use  is  but  an  improved  method  of  trans- 
mitting intelligence,  and  a  substitute  for 
other  well-known  methods.  In  that  case  the 
court  says:  "These  streets  are  required  by 
the  public  to  promote  trade  and  facilitate 
communications  in  the  dally  transaction  of 
business  between  the  citizens  of  one  part 
of  the  city  and  those  of  another,  as  well  as 
to  accommodate  the  public  at  large  In  these 
respects.  If  a  citizen  living  or  doing  busi- 
ness on  one  end  of  Sixth  street  wishes  to 
communicate  with  a  citizen  living  or  doing 
business  on  the  other  end,  or  at  any  Inter- 
mediate point,  he  Is  entitled  to  the  use  of 
tbe  street,  either  on  foot,  on  horseback,  or 
In  a  carriage  or  other  vehicle.  In  bearing  his 
message.  Tbe  defendants  in  this  case  pro- 
pose to  use  the  street  by  making  the  tele- 
phone poles  and  wires  the  messenger  to 
bear  such  communications  instantaneously, 
and  with  more  disintch  than  in  any  of  the 
above  methods,  or  any  other  known  method 
of  bearing  oral  communications.  Not  only 
would  such  communications  be  borne  with 
more  dispatch,  but,  to  the  extent  of  tbe 
number  of  communications  dally  transmitted 
by  it,  the  street  would  be  relieved  of  that 
nnmber  of  footmen,  horsemen,  and  carriages. 
If  a  thousand  messages  were  daily  transmit- 
ted by  means  of  telephone  poles,  wires,  and 
other  appliances  used  in  telephoning,  the 
street,  through  these  means,  would  serve  the 
same  purpose,  which  would  otherwise  re- 
quire its  use  either  by  a  thousand  footmen, 
borsemen,  or  carriages  to  effectuate  the  same 
purpose.  In  this  view  of  it  the  erection  of 
telephone  poles  and  wires  for  transmission 
of  oral  messages,  so  far  from  imposing  a  new 


and  additional  servitude,  would,  to  the  ex- 
tent of  each  message  transmitted,  relieve 
the  street  of  a  servitude  or  use  by  a  footman, 
horsenuin,  or  carriage."  l^ls  case  is  directly 
in  point,  as  tbe  telephone  company  was  pro- 
ceeding to  erect  a  telephone  pole  through  the 
covering  and  Into  an  excavation  specially 
made  by  the  fee  owner  in  front  of  its  prem- 
ises. 

In  Cater  v.  Northwestern,  etc.,  Co.,  60  Minn. 
539,  63  N.  W.  Ill,  28  L.  R.  A  810,  51  Am. 
St.  Rep.  543,  the  Supreme  Court  of  Minneso- 
ta says:  "The  question,  then,  is,  what  Is  the 
nature  and  extent  of  the  public  easement  in 
a  highway?  If  there  Is  any  one  fact  estab- 
lished in  the  history  of  society  and  of  the 
law  itself,  it  is  that  the  mode  of  exercising 
this  easement  Is  expansive,  developing  and 
growing  as  civilization  advances.  In  the 
most  primitive  state  of  society  the  concep- 
tion of  a  highway  was  merely  a  footpath. 
In  a  slightly  more  advanced  state  it  includ- 
ed tbe  Idea  of  a  way  for  pack  animals. 
*  *  *  And  thus  the  methods  of  using 
public  highways  expanded  with  the  growth 
of  civilization,  until  to-day  our  urban  hlgb- 
waya  are  devoted  to  a  -  variety  of  uses  not 
known  In  former  times,  and  never  dreamed 
of  by  the  owners  of  the  soil  when  the  public 
easement  was  acquired.  Hence  it  has  be- 
come settled  law  that  tbe  easement  is  not 
limited  to  the  particular  methods  of  use  in 
vogue  when  the  easement  was  acquired, 
but  includes  all  new  and  Improved  methods, 
the  utility  and  general  convenience  of  which 
may  afterwards  be  discovered  and  developed 
in  aid  of  tbe  general  purpose  for  which  high- 
ways are  designed.  And  It  is  not  material 
that  these  new  and  improved  methods  of 
use  were  not  contemplated  by  the  owner  of 
the  land  when  the  easement  was  acquired, 
and  are  more  onerous  to  him  than  those  In 
use."  In  People  v.  Eaton,  100  Mich.  208, 
59  N.  W.  145,  24  L.  R.  A.  721,  tbe  Supreme 
Court  of  Michigan  says:  "When  these  lands 
were  taken  or  granted  for  public  highways, 
they  were  not  taken  or  granted  for  such 
uses  only  as  might  then  be  expected  to  be 
made  of  them  by  the  common  method  of 
travel  then  known,  or  for  the  transmission 
of  intelligence  by  the  only  methods  then  In 
use,  but  for  such  methods  as  the  Improve- 
ment of  tbe  country  or  the  discoveries  of 
future  times  might  demand.  •  •  •  It 
would  be  a  calamity  to  the  state  if,  in  the 
development  of  the  means  of  rapid  travel, 
and  the  transmission  of  Intelligence  by  tele- 
graph or  telephone  communication,  parties 
engaged  in  such  enterprises  were  compelled 
to  take  condemnation  proceedings  before  a 
single  track  could  be  laid  or  a  pole  set." 
This  view  Is  also  approved  by  the  Supreme 
Court  of  Montana  in  Hershfield  v.  Rocky 
Mountain,  ete,  Co.,  12  Mont  102,  29  Pac. 
883;  by  Castle  v.  Bell  Tel.  Co.  (Sup.)  63  N. 
T.  Supp.  482;  by  Lockbart  t.  Railway  Co., 
130  Pa.  419,  21  Afl.  26;  by  Johnson  v.  N.  Y. 
&  P.  Telephone  &  Telegraph  Co.  (Sup.)  78 
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N.  Y.  Supp.  588;  by  tbe  Supreme  Court  of  tbe 
District  of  Columbia  in  McCormick  v.  Dis- 
trict of  Columbia,  64  Am.  Rep.  284;  and  by 
the  Supreme  Court  of  Indiana  in  Magee  r. 
Overshlner,  150  Ind.  127,  49  N.  E.  951,  40  L. 
R.  A.  370,  65  Am.  St  Rep.  358,  wblcb  may 
be  regarded  as  tbe  leading  case  upon  tbis 
side  of  tbe  question.  In  that  case  tliere  is  a 
full  review  of  tbe  opposing  decisions,  and 
tbat  learned  court,  as  its  conclusion,  says: 
"Xbe  telepbone  is  particularly  useful  in  com- 
munications between  the  people  wittiin  a 
city,  and  it  can  be  used  for  tbat  purpose 
directly,  and  by  persons  without  special 
skill.  It  is  more  clearly  a  substitute  for  tbe 
old  methods  of  communication  of  messages 
between  persons  witliin  the  city  than  the 
telegraph.  We  conclude  tbat  tbe  reasonable 
use  of  the  streets  of  a  city  for  the  equip- 
ment of  a  telepbone  system  is  not  a  new 
and  additional  servitude  for  which  the  abut- 
ting property  owner  is  entitled  to  compensa- 
tion. Nor  do  we  agree  that  the  ordinary  pole 
and  wires  are  necessarily  a  special  Injtiry  to 
tbe  enjoyment  of  the  abutting  property." 
The  decision  in  that  case,  however,  was  prior 
to  tbe  decision  of  tbe  Supreme  Court  of 
North  Dakota  in  Donovan  v.  Allert,  91  N.  W. 
441,  58  L.  R.  A.  775,  in  which  the  learned 
court  arrived  at  a  different  conclusion.  The 
latter  case  Is  largely  relied  on  by  tbe  appel- 
lant in  support  of  bis  contention,  but  tbe 
reasoning  of  tbe  court  in  tbat  case  does  not 
meet  with  our  approval. 

It  may  be  proper  to  state  in  conclusion 
that,  while  a  telephone  company  is  author- 
ized to  use  the  streets  of  a  city  for  tbe 
purpose  of  constructing,  maintaining,  and 
operating  its  telephone  system,  it  must  ex- 
ercise the  right  in  such  a  manner  as  not 
to  cause  unnecessary  injury  or  inconven- 
ience to  property  owners. 

The  order  of  the  circuit  court  vacating  and 
setting  aside  tbe  preliminary  injunction  is 
affirmed. 


FUIXBR,  J, 
slon.    . 


taking  no  part  In  the  deci- 


GRBAT  NORTHERN  RT.  00.  t.  TOWN  OP 

VIBORG  et  al. 

(Supreme  Court  of  South  Dakota.     Nov.  11, 

1903.) 

HIOHWATS  —  PRESCRIPTION  —  QOVBRNMBNT 
LAND  —  INTERSECTION  WITH  RAILROAD  — 
OVERHEAD  CROSSING— VILLAGE  PLAT. 

1.  Tbe  rule  thnt  a  highway  cannot  be  estab- 
lished by  prescription  as  against  the  govern- 
ment does  not  apply  to  any  of  the  land  witliin 
the  grant  by  Act  Cong.  July  26, 1866,  c.  263,  14 
Stat.  253.  of  the  right  to  construct  highways 
over  public  lands. 

2.  The  right  to  use  a  section  line  highway  Is 
not  taken  away  at  the  point  of  intersection  by 
instruction  of  a  railroad  track  across  it. 

3.  Interest  in  the  fee  of  a  highway  where  a 
railroad  crosses  it  is  not  given  the  railroad  com- 
pany, by  its  construction  of  an  overhead  cross- 

S  1.  See  Hlghvaya,  rol.  26,  Cent.  Dig.  |  i. 


ing  at  one  side  thereof,  and  temporary  use 
thereof  by  the  public,  so  as  to  entitle  the  rail- 
road company  to  compensation  for  the  placing 
of  a  street  by  a  town  along  such  highway  over 
the  tracks. 

4.  The  right  of  the  public  to  use  a  section  line 
highway  is  not  impaired  by  incorporation  of  a 
town  according  to  a  plat,  a  street  on  which  de- 
parted from  me  highway  where  it  crossed  a 
railroad. 

Appeal  from  Circuit  Court,  Turner  Coun- 
ty;  E.  G.  Smith,  Judge. 

Action  by  tbe  Great  Northern  Railway 
Company  against  the  town  of  Viborg  and 
others.  Judgment  for  defendants.  Plain- 
tiS  appeals.    Affirmed. 

A.  R.  Wilkinson,  W.  B.  Dodge,  and  Win- 
sor  &  McNaugbton,  for  appellant.  French  & 
Orvls,  for  respondents. 

FULLER,  J.  This  appeal  is  from  a  Judg- 
ment dismissing  tbe  complaint  In  an  action 
by  the  Great  Northern  Railway  Company  to 
restrain  the  Incorporated  town  of  Vlborg 
from  placing  a  street  crossing  over  the  com- 
pany's right  of  way  within  corporate  limits, 
and  tbe  right  of  respondent  to  thus  proceed 
without  paying  damages  is  tbe  question  that 
controls  the  case.  Tbe  disputed  ground  ex- 
tends entirely  across  tbe  right  of  way,  350 
feet  in  width,  and  Includes  33  feet  on  each 
side  of  a  north  and  south  section  line  upon 
which  is  located  a  thoroughfare  66  feet  wide, 
designated  "Main  Street"  on  the  village  plat, 
and  obstructed  only  by  appellant's  roadbed 
and  railway  tracks.  This  section  line  high- 
way having  been  kept  In  repair  and  constant- 
ly used  as  such  for  fully  20  years  before  ap- 
pellant constructed  its  railway  at  tbe  point 
above  mentioned.  It  Is  needless  to  determine 
the  legal  effect  of  certain  proceedings  by  the 
county  commissioners  Instituted  for  the  pur- 
pose of  establishing  such  highway  during 
tbe  month  of  February,  1872.  As  a  portion 
of  the  territory  along  tbe  section  line  was 
government  land  at  least  until  the  year  1877, 
it  Is  urged  by  counsel  for  appellant  that  the 
statute  creating  highways  by  20  years'  ad- 
verse user  is  not  to  be  considered.  Without 
any  reservation  except  as  to  lands  devoted 
to  the  use  of  the  public.  Congress,  on  the 
26th  day  of  July,  18G6  (14  Stat.  253,  c.  263), 
granted  tbe  right  to  construct  highways  over 
public  lands,  and  the  rule  that  a  highway 
cannot  be  established  by  prescription  as 
against  tbe  government  has  no  application  to 
any  portion  of  tbe  public  domain  within  such 
grant.  Township  v.  Skauge,  6  N.  D.  382,  71 
N.  W.  544.  This  government  grant,  when 
accepted  by  the  territorial  act  of  January  12, 
1871,  took  immediate  efTect  as  against  the 
grantee  and  all  persons  claiming  thereunder 
whose  rights  became  subsequently  vested. 
Wells  V.  Pennington  County,  2  S.  D.  1,  48 
N.  W.  305,  39  Am.  St  Rep.  758;  Keen  v. 
Board  of  Sup'rs  of  Falrvlew  Tp.,  8  S.  D. 
5.'S8,  67  N.  W.  623;  Riverside  Township  v. 
Newton,  11  S.  D.  120,  75  N.  W.  899.  Accord- 
ing to  the  recorded  plat  of  tbe  village,  Main 
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street  la  coeztenalTe  with  tbe  original  high- 
way op  to  the  Bouthem  bonndary  line  of  ap- 
pellanf  a  right  of  way  and  down  to  the  north- 
ern boundary  line  thereof,  along  which  It 
extends  westerly  about  330  feet  to  an  over- 
head crossing,  and  thence  back  to  the  section 
line  on  the  opposite  side  of  the  right  of  way. 
Respondents'  right  to  use  this  section  line 
highway  as  a  village  street  at  the  point  In 
dispate  was  not  taken  away  by  the  construc- 
tion of  the  railway  track  across  it,  nor  has 
tbe  temporary  employment  of  the  overhead 
rrosahig,  erected  by  appellant  at  a  different 
place,  conferred  an  Interest  in  the  fee  upon 
\rhlcb  such  corporation  may  base  a  claim  for 
compenaation.  By  incorporating  the  village 
of  Vlborg  under  and  according  to  the  record- 
ed plat,  the  streets  and  alleys  as  there  ded- 
icated were  doubtless  accepted  by  the  mu- 
nidpallty,  but  such  action  could  not  Impabr 
tbe  right  of  the  public  to  use  the  section 
line  for  the  purpose  to  which  it  was  Inde- 
feaslbly  dedicated  by  the  act  of  Congress 
above  mentioned. 
The  Judgment  appealed  from  is  affirmed. 


BLAGKMAN  v.  CITY  OF  HOT  SPRINGS. 

(Sapreme  Court  of  South  Dakota.     Nov.  11, 

1903.) 

BILL  OF  BXCEPTIONS— AMBNDHBNT. 

1.  Amendment  of  the  bill  of  exceptions  allow- 
ed by  tbe  trial  court  without  good  cause  shown, 
on  application  two  years  after  entry  of  judg- 
ment and  settlement  of  the  bill  of  exceptions, 
by  adding  the  specification  of  particulars  in 
wbich  the  evidence  is  deemed  insuSBcient  to  sus- 
tain the  judgment,  being  unauthorized,  will  b« 
ttrack  out  on  motion. 

Appeal  from  Chrcnlt  Ooort,  Fall  River  Coait> 
ty;  Levi  McOee,  Judge. 

Action  by  Frank  Blackman  against  the 
dty  of  Hot  Springs.  From  orders  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

C  8.  Bastman,  Q.  U.  Cleveland,  and  El- 
mer R.  Jackett,  for  appellant  Martin  & 
Hason,  for  respondent 

FULLER,  J.  The  Judgment  entered  In  thla 
action  was  appealed  from  June  21,  1899,  and 
affirmed  in  this  court  May  4,  1901.  As  no 
appeal  was  then  taken  from  the  order  over- 
mUiv  tbe  motion  for  a  new  trial,  made  after 
the  entry  of  such  Judgment  the  sufficiency 
of  the  evidence  to  Justify  the  findings  of  fact 
in  favw  of  respondent  was  presumed. 

From  a  careful  examination  of  the  entire 
record,  it  was  determined  that  the  facts  as 
found  sustained  the  Judgment  and  that  no 
error  of  law  occurred  at  the  trial.  Black- 
man  V.  City  of  Hot  Springs,  14  &  D.  497, 
86  N.  W.  996.  Six  months  after  the  decision 
of  this  court  was  filed,  and  without  anything 
to  excuse  tbe  omission  a&d  delay  of  about 
two  years  after  entry  of  Judgment  and  the 
settlement  of  the  original  bill  of  exceptions. 
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appellant  was  permitted  to  amend  tbe  same 
In  the  court  below  by  adding  thereto  the  usual 
specification  of  particulars,  In  which  the  evi- 
dence is  deemed  insufficient  to  sustain  the 
Judgment  This  appeal  is  from  two  orders 
overruling  motions  for  a  new  trial,  entered, 
respectively,  on  tbe  17th  day  of  July,  1899, 
and  on  the  3d  day  of  April,  1902.  The 
granting  of  the  amendment  to  the  bill  of 
exceptions  so  long  after  the  statutory  time 
for  its  settlement  had  expired,  and  wltboat 
"good  cause  shown"  being  wholly  unauthor- 
ized, we  need  not  determine  whether  the  trial 
court  has  Jurisdiction  to  hear  and  determine 
a  second  motion  for  a  new  trial  based  upon 
the  grounds  relied  upon  in  a  former  motion 
previously  denied. 

By  allowing  appellant's  belated  applica- 
tion to  amend  the  bill  of  exceptions,  the  con- 
dition In  which  the  case  stood  when  disposed 
of  in  this  court  Is  materially  changed,  and 
resirandent's  motion  to  strike  out  such  amend- 
ment must  be  sustained. 

As  the  record,  thus  purged  of  the  amend- 
ment is  precisely  the  same  as  that  present- 
ed by  the  appeal  from  the  Judgment  assign- 
ments of  errors  relating  to  the  sufficiency 
of  the  evidence  to  sustain  the  findings  of 
fact  cannot  be  considered. 

By  adopting  tbe  theory  of  counsel  for  ap- 
pellant that  tbe  only  available  motion  for  a 
new  trial  was  made  on  April  3,  1902,  it  need 
not  be  determined  whether  this  oonrt  will 
simultaneously  entertain  separate  appeals 
from  different  orders  overruling  motions  for 
a  new  trial  of  the  same  case. 

The  action  of  the  court  below  In  denying 
a  new  trial  is  affirmed. 


STATE  V.  IRWIN. 
(Supreme  Court  of  South  Dakota.     Nov.  11, 
1903.) 

CRIMINAL    LAW— FORMER    ACQnXTTAL-QtTBB- 
TION    FOR   JURY. 

1.  Under  Rev.  Code  Or.  Proc.  »  299,  300, 
providing  that  an  issue  of  fact  which  must  be 
tried  by  the  Jury,  arises  on  a  plea  of  former 
ac<in!ttal,  it  is  error  for  the  court  to  pass  on  the 
evideoce  on  such  plea  without  submitting  It  to 
the  jury. 

Error  to  Circuit  Court,  Brookings  County; 
Julian  Bennett,  Judge. 

G.  Lee  Irwin  was  convicted  of  violation 
of  the  liquor  law,  and  brings  error.  Re- 
versed. 

John  C.  Jenkins,  for  plaintiff  In  error. 
Philo  Hall,  Atty.  Gen.,  and  Walter  M.  Chee- 
ver.  State's  Atty.,  for  the  State. 

'  FULLER,  J.  PlalntiS  in  error  was  char- 
ged in  four  separate  and  distinct  Informa- 
tions with  the  offense  of  unlawfully  enga- 
ging In  the  business  of  selling  intoxicating 
liquors  at  retail.  These  four  Informations 
were  ffied  at  the  same  time,  and  are  num- 
bered consecutively  11,  12,  13,  and  14,  and 
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allege  snccessiye  sales  at  the  same  place, 
bnt  on  different  days,  as  follows,  September 
22d,  23d,  27th,  and  24th  of  the  year  1902. 
Before  the  trial  of  this  case,  under  informa- 
tion No.  12,  a  demurrer  was  interposed  and 
sustained  to  information  No.  13,  which  char- 
ges that  the  offense  was  committed  on  the 
2Tth  day  of  September,  1902,  and  j'udgment 
was  entered  acquitting  the  defendant  and 
exonerating  his  bondsmen.  He  had  also 
been  tried  to  a  Jury  under  information  No. 
11,  and  found  not  guilty  of  the  offense  there- 
in alleged  to  have  been  committed  on  the 
22d  day  of  September,  1902.  Omitting  for- 
mal arerments,  information  No.  12,  under 
which  the  accused  was  convicted,  charges 
that  "O.  Lee  Irwin,  late  of  the  said  county 
of  Brookings,  on  the  twenty-third  day  of  Sep- 
tember, one  thousand  nine  hundred  and  two, 
did  commit  the  crime  of  unlawfully  engaging 
In  the  business  of  selling  intoxicating  liquors 
at  retail  without  license,  which  crime  was 
committed  as  follows,  to  wit:  That  said  G. 
Lee  Irwin,  defendant  herein,  late  of  the  said 
county  of  Brookings,  on  the  twenty-third  day 
of  September,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  two,  at  the  city 
of  Brookings,  In  the  county  of  Brookings,  in 
the  state  of  South  Dakota  aforesaid,  was 
then  and  there  a  person  whose  business  In 
part  consisted  in  selling  intoxicating  liquors 
at  retail,  and  said  O.  Lee  Irwin  was  then  and 
there  unlawfully  engaged  in  and  did  then 
and  there  unlawfully  engage  in  the  business 
of  selling  at  retail  brewed  and  malt  intoxicat- 
ing liquors,  to  wit,  lager  beer,  at  retail,  in 
quantities  of  less  than  Ave  gallons  at  one 
time,  without  first  having  paid  the  license  to 
said  county  of  Brookings  or  the  treasurer 
thereof,  as  required  by  section  2834  of  the 
Revised  Political  Code,  said  G.  Lee  Irwin 
not  having  paid  any  license  to  any  township, 
precinct,  town,  or  city  within  said  county 
of  Brookings,  and  said  O.  Lee  Irwin  not 
having  any  receipt  or  notice  of  such  license 
posted  up  in  the  place  where  such  liquors 
were  kept,  as  required  by  the  statute;  said 
liquor  not  being  proprietary  patent  medi- 
cines." The  action  of  the  trial  court  in  over- 
ruling the  following  demurrer  to  this  informa- 
tion is  assigned  as  error:  "Said  Information 
docs  not  substantially  conform  to  the  require- 
ments of  law.  In  that  It  does  not  state  what 
license  required  by  section  2834  of  the  Re- 
vised Political  Code  has  not  been  paid,  and 
it  does  not  charge  that  the  defendant  is  or 
is  not  a  traveling  salesman  who  solicits  or- 
ders by  the  Jug  or  bottle  in  quantities  of  less 
than  five  gallons;  that  the  facts  set  forth  in 
said  Information  do  not  constitute  a  public 
offense." 

Section  2834  of  the  Revised  Political  Code 
authorizes  the  county  treasurer  to  issue  a 
$400  license  to  persons  whose  business  in 
whole  or  In  part  consists  of  selling  or  keep- 
ing intoxicating  liquors  for  sale  at  retail, 
and  a  $200  license  to  retail  traveling  sales- 
men who  solicit  orders  by  the  jug  or  bottle 


In  lota  of  less  than  Ave  gallona.  It  la  need- 
less to  allege  that  the  defendant  was  not  a 
traveling  salesman  soliciting  orders  by  the 
Jug  or  bottle  in  quantities  of  less  than  &ve 
gallons,  when  it  so  clearly  appears  that  be 
was  engaged  in  the  retail  business  of  selling 
without  a  license  at  a  place  specified,  and 
without  having  the  receipt  or  notice  posted 
up  in  his  place  of  business,  as  required  by 
statute;  and  the  fact  that  the  penalty  upon 
conviction  in  each  instance  is  identical  ren- 
ders forceless  all  argument  in  favor  of  the 
demurrer,  which  was  rightfully  overruled. 

Section  2838  of  the  Revised  PoUtlcal  Code 
provides  that:  "If  any  person  or  persons  shall 
engage  or  be  engaged  in  any  business  re- 
qulrlug  the  payment  of  license  under  section 
2834  without  having  paid  In  full  the  license 
required  by  this  article,  and  without  having 
the  receipt  and  notice  for  such  license  posted 
up  as  requh-ed  by  this  article,  or  without 
having  made,  executed  and  delivered  the 
bond  required  by  this  article,  or  shall  in  any 
manner  violate  any  of  the  provisions  of  this 
article,  such  person  or  persons  shall  be  deem- 
ed guilty  of  a  misdemeanor.  •  •  •  Each 
violation  of  any  of  the  provisions  of  this  ar- 
ticle shall  be  construed  to  constitute  a  sep- 
arate and  complete  offense,  and  for  each  vio- 
lation on  the  same  day  or  on  different  days, 
the  person  or  persons  offending  shall  be  lia- 
ble for  the  penalties  and  forfeitures  herein 
provided  and  be  precluded  and  debarred 
from  continuing  or  engaging  in  any  business 
requiring  the  payment  of  a  license  under  this 
article  as  aforesaid."  The  Informations  be- 
fore us,  being  all  based  on  section  2838,  the 
recital  in  one  of  them  that  the  accused  is 
a  registered  pharmacist  is  mere  surplusage, 
and  the  three  are  In  every  material  respect 
precisely  alike,  except  In  the  statement  of  the 
time  when  the  respective  offenses  were  com- 
mitted. The  statute  authorizing  a  registered 
pharmacist  owning  and  conducting  a  phar- 
macy to  sell  spirituous  or  vinous  liquors  for 
medicinal,  mechanical,  scientific,  and  sacra- 
mental purposes  only,  and  expressly  prohibit- 
ing the  selling  or  giving  away  of  any  intox- 
icating liquors  whatever  to  be  used  as  a 
beverage,  is  no  protection  to  a  registered 
pharmacist  who  sells  beer  at  retail  as  a 
beverage  without  a  license,  and  the  court 
was  fully  justified  in  denying  the  offer  to 
show  that  plaintiff  In  error  belonged  to  that 
class. 

Relying  upon  the  Judgment  of  acquittal 
entered  on  demurrer,  and  the  verdict  of  not 
guilty  returned  by  the  Jury  after  this  trial 
had  commenced,  the  plea  of  former  acquittal 
was  interposed  in  bar  of  the  prosecution  to 
support  which  the  proper  records  of  the 
court  and  minutes  of  the  trial  were  offered 
in  evidence,  and  their  rejection  is  assigned 
as  error.  Although  it  was  the  Intention  of 
the  Legislature  to  make  proof  of  a  single 
sale  in  willful  violation  of  the  act  sufiiclent 
to  Justify  a  Jury  in  finding  the  accused 
guilty  of  the  offense  of  engaging  in  the  busl- 
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aeas  nnlawfally,  furtber  prosecutions  may 
be  preclnded  by  putting  In  evidence  all  known 
Tlolatlons  of  the  statute  and  relying  upon 
tlie  same  for  a  single  conviction.  In  order 
to  sustain  the  Issue  raised  by  the  plea  of 
former  acquittal.  It  was  necessary  to  intro- 
duce the  record  of  former  proceedings,  and 
sbow  by  competent  testimony  that  evidence 
of  the  transaction  described  in  the  pending 
information  war  there  received  and  disposed 
•f  by  the  verdict  of  not  guilty;  or  that  the 
eale  for  which  be  Is  now  being  prosecuted 
is  the  identical  act  relied  upon  in  the  In- 
formation to  which  the  demurrer  was  sus- 
tained and  npon  which  a  Judgment  of  ac- 
quittal was  entered.  The  objection  to  the 
form  and  substance  of  the  Information  al- 
leging the  sale  of  September  27th  being  ad- 
judged well  taken,  no  testimony  of  that 
transaction  was  there  introduced,  and  the 
judgment  on  demurrer  operates  merely  to  ac- 
quit the  defendant  of  the  offense  charged 
in  such  information.  Under  a  statute  which 
makes  each  violation,  whether  on  the  same 
or  different  days,  a  separate  and  complete 
offense,  rendering  the  perpetrator  liable  for 
tbe  penalties  and  forfeitures  therein  provided, 
it  cannot  be  said  without  further  proof  that 
an  acquittal  or  conviction  under  an  informa- 
tion designating  a  certain  day  is  a  bar  to  all 
prosecutions  for  similar  violations  of  tbe 
law  by  the  same  person  at  a  different  time 
or  on  other  days.  When  proof  of  the  offense 
charged  in  the  information  under  which  the 
accused  Is  on  trial  might  have  sustained  a 
conviction  on  a  former  trial  under  a  different 
information,  it  Is  only  necessary,  in  order  to 
avoid  the  plea  of  former  jeopardy,  to  show 
by  sufhcient  teBtimony  that  a  different  trans- 
action was  solely  relied  upon  in  that  case, 
and  that  no  other  testimony  tending  to  prove 
tbe  case  on  trial  was  there  introduced.  Max- 
well's Criminal  Procedure,  S18.  Granting 
that  proof  of  only  such  sales  as  were  made 
on  September  22d  or  September  27th  would 
bave  been  sufficient  to  sustain  a  verdict  of 
goilty  as  charged  in  the  information  before 
us,  alleging  that  the  accused  unlawfully  en- 
gaged in  the  business  by  selling  beer  on  the 
23d  day  of  September,  such  violations  of  tbe 
statute  do  not  constitute  offenses  necessarily 
included  in  this  offense,  or  bring  tbe  itolnt 
within  the  limitations  of  section  290  of  the 
Revised  Code  of  Criminal  Procedure,  which 
bas  no  application  to  prosecutions  under  the 
statute  by  which  this  case  is  controlled. 

In  disposing  of  tbe  question  which  arose  In 
a  prosecution  for  tbe  violation  of  a  statute 
similar  to  ours,  tbe  Michigan  court  says: 
"He  most  prove  that  the  former  acquittal 
or  conviction  is  for  the  same  offense  now 
complained  of.  •  •  •  It  is  true  that  In 
a  prosecution  charging  the  offense  as  hav- 
ing been  committed  on  a  particular  day  the 
proof  need  not  be  limited  to  that  precise 
day,  and  the  prior  prosecution  would  bar  a 
prosecution  for  any  offense  which  came  with- 
bi  tbe  proof  offered  by  the  prosecution  on  the 


prior  trial;  but  beyond  this  the  rule  coidd 
not  be  extended."  People  v.  Gault  (Mich.) 
62  N.  W.  724.  Judge  Brewer  says:  "A  plea 
of  guilty  Is  an  admission  of  guilt  as  to  only 
one  offense,  and  not  as  to  two  or  more; 
and  we  apprehend  the  rule  to  be  that  where, 
prima  facie,  the  two  complaints  charge  dis- 
tinct offenses,  a  conviction  under  one  is  no 
bar  to  a  prosecution  under  the  other  without 
proof  aliunde  that  tbe  same  transaction  Is 
complained  of  in  the  two  actions.  •  •  • 
We  note  the  expressions  referred  to  by  coun- 
sel in  many  authorities  that  a  conviction  or 
acquittal  is  a  bar  to  subsequent  prosecu- 
tion, not  merely  for  the  specific  offense  char- 
ged, but  also  for  all  embraced  in  or  prova- 
ble under  tbe  first  Indictment  or  informa- 
tion. But  such  expressions  must  be  con- 
strued in  reference  to  the  facts  and  ques- 
tions presented  In  the  case  where  the  ex- 
pressions occur.  Thus  a  charge  of  murder 
includes  manslaughter  and  assault.  Of 
course,  an  acquittal  on  the  charge  of  mur- 
der ]B  a  bar  to  prosecution  for  manslaughter 
as  to  the  same  homicide.  The  latter  offense 
was  provable  under  tbe  first  charge.  Again, 
some  offenses,  such  as  murder,  are  incapable 
of  repetition.  Again,  In  many  of  tbe  cases 
the  identity  of  the  acta  done  was  not  in  dis- 
pute, but  merely  a  question  as  to  the  charac- 
ter of  the  offense.  In  many  of  these  cases 
there  are  doubtless  expressions  accurate 
enough  in  reference  to  the  questions  therein, 
but  which  would  not  be  appropriate  to  this 
case,  and  would,  if  used,  state  tbe  law  incor- 
rectly."   State  V.  Shafer,  20  Kan.  226. 

This  court  has  gone  no  further  than  to 
hold  that  the  prosecution  must  be  for  tbe 
same  offense,  to  maintain  which  the  same 
testimony  is  relied  upon,  in  order  to  con- 
stitute a  complete  bar  to  another  information. 
State  V.  Adams,  11  S.  D.  431,  78  N.  W.  353. 
Upon  being  denied  the  right  to  place  before 
the  Jury  In  an  orderly  manner  the  record  of 
all  prior  proceedings  under  the  two  infor- 
mations which  had  been  disposed  of,  counsel 
for  the  accused  offered  to  prove,  in  accord- 
ance with  his  theory  of  the  defense,  that 
plaintiff  in  error  Iiad  been  tried  and*found 
not  guilty  of  the  offense  with  which  he  now 
stands  charged;  but  the  court  denied  tbe 
offer,  and  rejected  all  testimony  submitted 
in  support  of  the  plea  of  former  acquittal, 
for  the  obvious  reason  that  counsel  had  ad- 
mitted that  in  the  information  under  which 
the  accused  had  been  acquitted  by  the  Jury 
It  was  alleged  that  the  offense  was  commit- 
ted on  September  22d  instead  of  September 
23d,  the  date  of  the  offense  charged  in  the 
pending  information.  Tbe  court  not  only 
admitted  proof  of  numerous  sales  made  be- 
tween September  23d  and  November  8th  of 
that  year,  but  upon  its  own  motion  called 
counsel  for  tbe  prosecution,  who  testified 
as  follows:  "There  was  no  evidence  what- 
ever offered  except  as  to  the  22d  day  of  Sep- 
tember, 1902.  The  evidence  introduced  on 
the  trial  of  that  case  was  confined  strictly 
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to  sales  and  engaging  in  the  business  of 
selling  beer  by  the  defendant  on  the  22d 
day  of  September,  1802.  I  further  state 
that  no  evidence  has  been  offered  In  this 
case  as  to  engaging  in  the  business  of  mak- 
ing any  sales  in  the  present  case  upon  Sep- 
tember 22,  1902,  or  before  that  time.  The 
evidence  In  this  case  has  been  conflned  en- 
tirely to  either  September  23d,  1902,  or  sub- 
sequent to  that  date  and  prior  to  Novem- 
ber 8,  1902."  After  frequent  renewals  and 
rejections  of  the  offer  to  prove  former  Jeop- 
ardy, the  court  made  the  tollovrlng,  among 
other,  elaborate  statements  to  the  Jury:  "Let 
the  record  show  that  it  appears  to  the  satis- 
faction of  the  court:  First.  That  informa- 
tion Xo.  11  charges  the  defendant  with  en- 
gaging in  the  business  of  selling  intoxicating 
liquors  at  retail,  without  having  procured  a 
license,  upon  September  22,  1902.  Second. 
That  all  of  the  evidence  that  was  offered  and 
received  upon  the  trial  of  such  Information 
No.  11  was  evidence  as  to  the  defendant  en- 
gaging in  the  business  as  alleged  upon  Sep- 
tember 22,  1902.  Third.  That  upon  such 
trial  there  was  no  evidence  whatever  offered 
with  respect  to  sales  of  intoxicating  liquor  or 
the  defendant  engaging  in  the  business  upon 
any  other  day  except  September  22,  1902; 
that  the  only  evidence  received  upon  the  trial 
of  this  case  now  on  trial  Is  evidence  relating 
to  the  charge  against  the  defendant  of  hav- 
ing committed  the  offense  upon  September 
23,  1902,  and  evidence  of  sales  made  subse- 
quent to  September  23d,  as  going  to  show  that 
the  sales  made  upon  September  23d  were  not 
spasmodic  or  Isolated  sales,  but  sales  made 
In  the  course  of  bis  being  engaged  In  the 
business  of  selling  lager  beer  at  retail  with- 
out a  license,  and  that  the  information  in 
question  charges  a  different  and  distinct  of- 
fense against  the  defendant.  Further  than 
this,  that  the  evidence  upon  these  two  trials 
has  been  kept  separate  and  distinct;  that 
under  Information  No.  11  having  been  con- 
fined exclusively  to  one  day,  to  wit,  Septem- 
ber 22,  1902,  and  that  on  Information  No.  12 
having  been  confiued  to  the  charge  made  as 
to  sates  on  the  23d  day  of  September,  1902, 
and  days  subsequent  thereto,  as  tending  to 
show  the  character  of  the  sales  made  upon 
September  23,  1902.  The  offer  made  by  the 
defendant  is,  for  the  above  reasons,  denied." 
The  court  thereafter  charged,  in  legal  effect, 
that  the  plea  of  former  acquittal  had  failed 
for  the  want  of  proof;  that  evidence  of  sales 
made  subsequent  to  September  23d  was  ad- 
mitted for  the  purpose  of  showing  that  upon 
such  date  the  accused  was  engaged  in  the 
business  of  selling  beer  at  retail  without  a 
license,  and  that  the  burden  of  proof  was 
upon  the  defendant  to  show  that  he  had.  on 
or  before  the  date  charged  In  the  informa- 
tion, obtained  the  license  required  by  statute. 
The  offer  of  testimony  was  evidently  made 
in  the  honest  belief  that  it  tended  to  support 
the  issue  of  fact  raised  by  the  plea  of  former 
Jeopardy,  and  it  is  not  within  the  power  of 


the  court  to  take  such  Issues  from  the  Jury. 
Sections  299,  300,  Rev.  Code  Cr.  Proc.  "Nor 
can  the  consent  of  the  defendant  confer  up- 
on the  court  Jurisdiction  to  try  the  Issue 
without  a  Jury."    9  Bncyc  of  PI.  &  Pr.  639. 

Were  It  to  be  assumed  that  the  evidence 
offered  on  the  part  of  the  defendant  'was 
rightfully  rejected.  It  would  still  be  the  ex- 
clusive province  of  the  Jury  to  determine 
the  weight  and  credibility  of  the  testimony 
introduced  by  the  state,  and  it  was  error 
to  give  the  following  Instruction:  "With  re- 
spect to  the  defendant's  plea  and  answer 
that  he  has  formerly  been  acquitted  of  this 
same  charge,  I  will  say  to  you  that  there 
has  been  no  proof  offered  and  received  in 
evidence  in  this  case  showing  that  the  de- 
fendant has  been  tried  or  acquitted  upon  the 
same  charge  upon  which  he  Is  now  being 
tried."  In  a  criminal  case  it  Is  not  for  the 
court  to  determine  the  sufficiency  of  the  evi- 
dence, and  when  an  offer  of  proof  is  made  the 
following  rule  should  usually  be  observed: 
"If  the  trial  Judge  has  doubts  about  the  good 
faith  of  an  offer  of  testimony,  be  may  in- 
sist upon  the  production  of  the  witness 
and  upon  some  attempt  to  make  the  proof 
before  he  rejects  the  offer;  bat  If  he  does 
reject  .It,  and  allows  a  bill  of  exceptions 
which  shows  that  the  offer  was  actually 
made  and  refused,  and  there  Is  nothing  else 
in  the  record  to  Indicate  bad  faith,  an  appel- 
late court  must  assume  that  the  proof  could 
have  been  made,  and  govern  Itself  accord- 
ingly." Jones  on  Evidence,  897.  Regardless 
of  the  state  of  the  record.  It  must  be  as- 
sumed, imder  such  circumstances,  that  the 
proof  could  have  been  made  if  the  offer  had 
been  allowed.  Scotland  County  v.  Hill,  112 
U.  S.  183,  5  Sup.  Ct  93,  28  L.  Ed.  692.  Of 
the  offense  charged  the  accused  Is  presumed 
to  be  Innocent,  and  by  proof  beyond  a  rea- 
sonable doubt  the  burden  is  upon  the  state 
to  establish  the  fact  that  he  not  only  sold 
intoxicating  liquor,  but  that  the  sale  was 
made  witliout  a  license.  "The  plea  of  not 
guilty  puts  In  issue  every  material  allegation 
of  the  indictment  or  information."  Section 
286,  Rev,  Code  Cr.  Proc. 

As  the  written  application  for  a  license  to 
sell  must  be  filed  with  the  county  auditor, 
and  the  required  sum,  denominated  a  license, 
must  be  paid  in  advance  to  the  county  treas- 
urer, who  merely  receipts  therefor,  and  de- 
livers to  the  applicant  a  notice  containing 
a  statement  of  what  license  has  been  paid, 
together  with  certain  recitals  as  to  the  pen- 
alty for  selling  In  violation  of  law,  and  such 
notice  and  receipt  must  be  posted  In  the 
room  where  the  liquor  is  sold,  it  Is  clear  that 
the  subject-matter  is  peculiarly  within  the 
knowledge  of  the  state,  and  there  is  no  rea- 
son why  the  prosecution  should  not  estab- 
lish the  essential  Ingredients  of  the  offense 
by  proof  that  the  sale  was  made  without  a 
license.  In  State  v.  Nye,  32  Kan.  201,  204, 
4  Pac.  134,  136,  the  court  say:  "Where  an 
information  charges  a  defendant  with  unlaw- 
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fnlly  lelUng  Intoxicating  Uqnon  wlthont  har- 
ing  a  permit  therefor,  it  Is  Incumbent  upon 
the  prosecution  to  prove  by  competent  evi- 
dence that  the  defendant  had  no  permit  at 
the  time  of  the  commission  of  the  alleged 
oSeose,  In  order  to  sustain  a  verdict  of 
guUtr."  From  page  342  of  Wharton's  Orim- 
taal  Evidence  we  qnote  as  follows:  "When 
the  nonexistence  of  the  license  is  not  aver- 
red in  the  indictment,  and  when  the  license 
t«  particularly  within  the  knowledge  of  the 
party  holding  it,  the  burden  is  on  him  to 
produce  such  license  In  all  cases  in  which 
the  existence  of  the  license  is  in  question. 
On  the  other  hand,  when  the  nonexistence 
of  the  license  is  averred  In  the  indictment, 
and  Is  essential  to  the  case  of  the  prosecution, 
it  is  proper,  if  we  follow  the  rules  already 
announced,  to  hold  that  nonlicense  must  be 
proved  by  the  party  to  whose  case  such  proof 
is  essential."  It  was  held  in  a  dvil  action 
(Lisbon  V.  Lyman.  49  N.  H.  653)  that:  "When 
the  payment  of  all  taxes  duly  assessed  Is  an 
essential  ingredient  of  a  pauper  settlement, 
the  party  afiElrmlng  the  settlement  has  the 
burden  of  proof  and  must  show  either  that 
tuea  were  not  assessed  or  that  taxes  were 
paid.  This  burden  of  proof  Is  not  charged 
by  the  subject-matter  being  peculiarly  within 
the  knowledge  of  the  other  party,  or  by  the 
convenience  or  inconvenience  of  furnishing 
evidence."  To  the  point  that.  In  any  event, 
the  state  must  produce  presumptive  evidence, 
at  least,  and  make  out  a  prima  facie  case 
that  the  defendant  had  no  license,  we  cite 
the  following  cases:  Hepler  v.  State  (Wis.) 
16  N.  W.  42;  Commonwealth  v.  Thnrlow,  24 
Pick.  274;  Mehan  v.  State,  7  Wis.  670. 

After  the  state  bad  shown  by  the  positive 
and  nndlspnted  testimony  of  different  wit- 
nesses that  on  the  23d  day  of  September, 
1902,  plalntur  In  error  sold  beer  to  a  number 
of  persona  at  his  place  of  business  on  Main 
street.  In  the  dty  of  Brookings,  It  was  error 
to  allow  the  iKOsecutlon  to  resort  to  leading 
and  suggestive  questions  in  order  to  prove 
Babseqnent  alleged  violations  of  the  statute, 
indoding  the  sale  of  September  27th,  for 
which  the  accosed  had  been  previously  ac- 
quitted. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  a  new  trial 
granted. 

CORSON,  J.  (concurring  specially).  I  con- 
cur hi  the  reversal  of  the  Judgment  in  this 
case  on  the  ground  that  the  learned  trial 
court  erred  in  hearing  the  evidence  as  to  the 
issue  of  former  acquittal  without  the  Inter- 
vention of  the  Jury,  and  in  refusing  to  submit 
that  issue  to  them.  State  v.  Klefler  (B.  D.) 
96  N.  W.  288.  Upon  the  other  questions  dls- 
cngged  by  Mr.  Justice  FULLEIR  I  express  no 
qrinlim. 

HANET,  P,  J.  I  concur  merely  In  the  con- 
clnslon  that  the  Judgment  of  the  circuit 
»urt  should  be  reversed. 


KELLY  V.  OKSALU 


(Supreme  Court  of  South  Dakota.     Nov.  11, 
1903.) 

APPBAI^MODIFICATION  OF  JUDGMENT— MO- 
TION—ORDER  TO  SHOW  CAUSE-COSTS— DIS- 
BURSEMENTS —  TAXATION  —  REVIEW- POW- 
ER OF  COURT. 

1.  A  motion  to  modify  a  judgment  of  the  Su- 
preme Court  cannot  be  regularly  heard  except 
on  an  order  to  show  cause. 

2.  Plaintiff  commenced  25  cases  against  as 
many  defendants.  Each  defendant  appealed 
from  an  order  sending  the  issues  to  a  referee. 
The  Supreme  Court  reversed  tlie  order.  Held, 
that  each  appellant  was  entitled  to  his  statu- 
tory costs. 

3.  Though,  under  Rev.  Code  Civ.  Proc.  1903, 
(  416,  providing  that  any  person  aggrieved  by 
the  taxation  of  costs  may  appeal  therefrom  to 
the  court,  the  question  of  proper  taxation  by 
the  clerk  of  the  Supreme  Court  should  be  raised 
by  an  appeal  therefrom,  yet  the  Supreme  Court 
will  correct  errors  of  the  clerk,  regardless  of  the 
manner  in  which  they  are  presented  for  review. 

4.  A  party  entitled  to  disbursements  in  the 
Supreme  Court  for  printing  an  abstract  and  brief 
in  the  case  is  only  entitled  to  what  he  actually 
and  necessarily  disbursed. 

On  motion  to  modify  Judgment  by  striking 
therefrom  allowances  of  costs  and  disbutae- 
ments  as  taxed  by  the  clerk.    Modified. 

For  former  opinion,  see  95  N.  W.  913. 

Howard  Babcock  and  Batterton  &  Humph- 
rey, for  appellant  Chas.  M.  Harris  and  B.  T. 
Taubman,  for  respondent 

HANBY,  P.  J.  This  Is  one  of  twenty-flve 
cases  commenced  by  the  same  plaintiff 
against  as  many  different  defendants,  in  each 
of  which  the  order  of  the  circnlt  court  send- 
ing all  the  Issnes  to  a  referee  for  trial  with- 
out the  consent  and  against  the  objection  of 
the  defendant  was  reversed  In  this  court, 
and  tbe  appellant  recovered  the  usual  Judg- 
ment for  costs  and  disbursements  to  be  taxed 
by  the  clerk.  Kelly  v.  Oksall  (S.  D.)  95  N. 
W.  913.  Notwithstanding  all  the  appellants 
were  represented  by  the  same  counsel,  and 
the  decision  of  one  case  was  necessarily  de- 
cisive of  all,  no  agreement  was  made  that 
all  the  cases  should  abide  the  result  in  one 
of  them.  An  appeal  was  taken  in  each,  and 
an  abstract  and  brief  was  printed,  filed,  and 
served  In  each  by  the  appellants.  The  clerk 
having  taxed  costs  and  disbursements  in  each 
case  without  reference  to  the  peculiar  rela- 
tion of  tbe  several  appeals,  respondent,  with- 
out appealing  from  such  taxation,  noticed  a 
motion  for  hearing  October  1,  1903,  to  have 
the  Judgments  rendered  by  this  court  modi- 
fled  by  striking  therefrom  the  allowance  of 
all  costs  and  disbursements. 

Considered  merely  as  a  motion  to  modify 
the  Judgments  of  this  court,  respondent's  ap- 
plication cannot  be  granted.  An  order  to 
Bbow  cause  should  have  been  obtained,  as 
motions  cannot  be  otherwise  regularly  heard 
except  on  the  motion  day  of  the  proper  cir- 
cuit Moreover,  In  the  absence  of  any  agree- 
ment or  order  of  this  court,  each  appellant 
was  compelled.  In  order  to  preserve  his  rights, 
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to  take  the  name  Bteps  be  would  have  been 
compelled  to  take  if  his  case  bad  been  the 
only  one  referred  by  the  trial  court.  It  is, 
Indeed,  unfortunate  tbat  counsel  did  not 
agree  to  let  all  of  these  cases  abide  the 
result  In  one  of  them,  and  thus  avoid  the 
incurring  of  costs  and  disbursements  to  the 
amount  of  about  $2,000  in  excess  of  what 
would  have  been  incurred  in  one  case,  but 
they  did  not  make  such  an  agreement,  and 
it  is  wholly  immaterial  who  was  to  blan» 
for  the  failure  to  do  so.  None  having  been 
made,  each  appellant  Is  clearly  entitled  to 
recover  his  statutory  costs.  If  respondent 
had  prevailed  in  this  court,  he  would  doubt- 
less have  Insisted  upon  a  Judgment  for  costs 
and  disbursements  in  each  of  the  cases.  In 
any  event,  he  would  clearly  have  been  en- 
titled to  such  relief.  When  it  appeared  that 
no  agreement  could  be  made,  the  counsel  of 
either  party,  if  they  desired  to  avoid  the 
situation  now  existing,  should  have  obtained 
an  order  of  this  court  providing  for  a  stay 
of  proceedings  in  all  of  the  appeals  except 
one,  or  an  order  providing  that  the  decision 
in  one  should  govern  in  all.  This  was  not 
done,  and  the  motion  to  modify  the  Judg- 
ments rendered  by  this  court  must  be  denied. 
Whether  proper  items  and  amounts  of  costs 
and  disbursements  have  been  taxed  by  the 
clerk  should  be  raised  by  an  appeal  from  his 
taxation.  Rev.  Code  Civ.  Proc.  1903,  i  416. 
However,  though  no  such  appeal  was  taken 
In  these  cases,  this  court  has  Inherent  power 
to  review  th^  official  acts  of  its  clerk  when- 
ever attention  is  called  to  them  by  parties' 
interested  therein,  and  it  is  the  duty  of  the 
court  to  correct  errors  of  the  clerk,  regard- 
less of  the  manner  in  which  they  are  pre- 
sented for  review.  Dalbkermeyer  v.  Scholtes, 
3  S.  D.  183,  52  N.  W.  871.  We  therefore 
proceed  to  consider  the  items  allowed  by  the 
cler}(<-  As  heretofore  suggested,  the  Items  of 
..'ettffutory  cost  were  proiierly  allowed,  but 
as  to  the  disbursements  for  printing  abstracts 
and  briefs  a  more  difficult  question  is  pre- 
sented. Each  of  the  appellants  is  entitled 
to  the  amount  actually  and  necessarily  in- 
curred for  printing.  As  we  have  stated,  an 
abstract  and  brief  was,  in  the  absence  of  any 
agreement  or  order,  necessary  in  each  of 
these  cases.  It  was  proper  for  the  appellants 
to  have  an  abstract  and  brief  In  each  case, 
but  no  more  can  oe  allowed  for  either  than 
was  actually  and  necessarily  Incurred  for 
printing  the  same.  A  party  entitled  to  dis- 
bursements in  this  court  should  only  be  al- 
lowed what  he  actually  and  necessarily  dis- 
burses. He  can  neither  require  the  opposite 
party  to  pay  more  than  he  pays  nor  more 
than  the  work  is  reasonably  worth.  It  has 
been  the  custom  of  the  clerk  to  regard  $1 
per  printed  page  as  a  reasonable  price  for 
printing  abstracts  and  briefs,  but,  should  it 
appear  tbat  the  prevailing  party  had  obtain- 
ed his  printing  at  a  lower  rate,  it  would  be 
the  duty  of  the  clerk  to  allow  only  so  much 
as  was  actually   paid  or  contracted  to  be 


paid,  and  not  to  allow  more  than  tlie  print- 
ing is  reasonably  worth,  regardless  of  what 
was  paid  or  contracted  to  be  paid  (or  it. 
In  this  case  there  is  a  direct  conflict  between 
the  affidavits  of  certain  jMlnters  presented  by 
the  respondent  and  those  of  othw  printers 
presented  by  the  appellants  as  to  what  the 
printing  in  these  cases  is  reasonably  worth. 
The  briefs  of  appellant  In  all  of  the  cases, 
with  the  exception  of  the  cover  and  first 
page,  are  precisely  the  same.  After  the  brief 
In  one  case  was  printed,  the  only  change  re- 
quired in  printing  the  240  copies  in  the  other 
24  cases  was  in  the  name  of  the  defendant 
on  the  cover  and  first  page.  Assuming  that 
SI  per  page  was  reasonable  for  printing  the 
10  copies  required  in  the  first  case,  which, 
with  the  cover,  would  amount  to  $13,  It  cer- 
tainly cannot  be  seriously  contended  tbat  it 
was  reasonably  worth  $312  to  change  the 
name  of  the  defendant  and  print  the  10  cop- 
ies required  In  the  other  24  cases.  We  think 
appellant,  in  this  the  first  case,  should  be 
allowed  $13  for  printing  his  brief,  and  the  ap- 
I>ellant  In  each  of  the  other  24  cases  should 
be  allowed  $2  for  .the  change  of  name,  mate- 
rial, and  presswork  required  in  printing  such 
briefs.  This  allows  $48  for  the  presswork 
and  material  required  to  print  what  In  effect 
was  merely  240  additional  copies  of  the  first 
brief.  We  apprehend  no  printer  would  re- 
gard this  amount  as  unreasonably  small  tar 
the  work  actually  done. 

An  examination  of  the  abstracts  shows 
that,  while  the  complaints  appear  to  be  sub- 
stantially the  same,  the  answers  are  not,  and 
we  conclude  that  each  abstract  should  be  con- 
sidered as  standing  alone  for  the  purpose  of 
determining  what  shall  be  allowed  for  print- 
ing it  And,  without  reviewing  in  detail  the 
afiidavits  touching  the  reasonableness  of  the 
amount  paid  or  contracted  to  be  paid  by  the 
appellants,  we  are  Inclined  to  conclude  that 
the  customary  charge,  namely^  $1  tor  each 
printed  page,  including  the  cover,  should  be 
allowed  In  each  case.  The  clerk  is  directed 
to  carefully  re-examine  the  abstracts  and 
briefs  on  file,  and  to  allow  for  each  as  Indi- 
cated herein;  his  taxation  In  all  otbex  respects 
being  afilrmed. 


'\  ^3.«>-  -'^^  ' 


IOWA  NAT.   BANK  OF  OTTUMWA  t. 

SHERMAN  &  BRATAGBIR. 

(Supreme  Court  of  South  Dakota.    Nov.  11, 

1903.) 

CORPORATION— AUTHORITY     OF     PRESIDBNT— 
TELLER  OF  BANK— C0N3TRUCTIVB  NOTICB— 

PROMISSORY  note;-bona  fide  holder. 

1.  The  president  of  a  corporation  for  manu- 
facturing and  selling  machinery,  which.  In  the 
usual  course  of  business,  receives  promissory 
notes,  is  presumed  to  be  authorized  to  transfer 
its  notes. 

2.  Authority  of  a  bank  teller  to  accept  and 
discount  B  note  for  a  particular  person  is  shown 
by  the  fact  that  the  teller  was  accustomed  to 
accept   and  discount   notes   for   persons    doing 

f  1.  See  Corporations,  voL  U.  Cent  Dig.  i  IML 
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bmiiieBS  with  the  bank,  and  had  often,  in  the 
tbaence  of  the  cashier,  accepted  and  disconnted 
other  notes  for  snch  person,  and  that  these 
transactions  had  been  recognized  and  approved 
by  the  officers  of  the  bank. 

8.Tliat  the  president  of  a  bank  is  a  stock- 
bolder,  and  the  casliier  a  stockholder  and  secre- 
tai7,  of  a  corporation  which  is  the  payee  of  a 
note  transferred  to  the  bank,  does  not  charge 
the  bank  with  constmctiye  notice  of  defenses 
"f  tbe  maker  against  the  corporation  payee, 
nli'-n  neither  tlte  president  nor  cashier  liad  ac- 
tual notice. 

4.  The  application  of  the  proceeds  of  a  nego- 
tiable note  to  the  credit  of  the  transferror  on 
an  existing  debt  is  a  safflcient  consideration  to 
constitute  the  transferee  a  bona  fide  holder,  and 
protect  him  against  defenses  of  which  he  had 
no  notice. 

Appeal  from  Circuit  Ck)urt,  Minnebaha 
County;  Joseph  W.  Jones,  Judge. 

Action  by  Iowa  National  Bank  of  Ottum- 
wa  against  Sherman  &  Bratager  on  a  prom- 
issory note.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Aftlrmed. 

Joe  KIrby,  for  appellants.  Boyce  &.  War- 
ren, for  respondent. 

COBSON,  J.  Thin  is  an  appeal  from  a 
Judgment  entered  on  a  directed  verdict  in  fa- 
vor of  the  plaintiff.  The  action  was  brought 
opon  a  promissory  note  executed  by  the  de- 
fendants to  the  Janney  Manufacturing  Oom- 
pany,  and  transferred  by  that  company  to 
tbe  plaintiff.  Tbe  defendants,  In  their  an- 
swer, set  up  a  warranty  on  the  part  of  the 
Janney 'Manufacturing  Company,  and  claim 
that  the  machinery  delivered  to  them  was  not 
In  compliance  with  the  warranty.  It  was 
proven  on  the  part  of  the  plaintiff,  and  uncon- 
tradicted, that  before  the  maturity  of  the  note 
In  salt  the  same  was  transferred  to  the  plain- 
tiff bank  by  the  president  of  tbe  Janney 
Manufacturing  Company,  and  discounted  by 
tbe  teller  of  the  bank,  and  the  proceeds  pass- 
ed to  tbe  credit  of  the  Janney  Manufacturing 
Company,  which  was  indebted  to  the  plain- 
tiff bank  in  a  sum  exceeding  $10,000;  and  It 
(nrther  appeared  from  the  cross-examination 
of  the  president  and  cashier  of  tbe  bank  that 
tbe  president  of  tbe  bank  was  a  stockholder 
In  tbe  Janney  Manufacturing  Company,  and 
its  treasurer,  and  that  the  cashier  of  the 
plaintiff  bank  was  tbe  secretary  of  the  Jan- 
ney Manufacturing  Company,  and  also  a 
stockholder  therein. 

Tbe  appdlants  seek  a  reversal  of  tbe  Judg- 
ment in  this  case  upon  four  grounds:  (1) 
That  the  president  of  tbe  Janney  Manufac- 
toring  Company  was  not  authorized  to  trans- 
fer the  note  in  controversy  to  tbe  plaintiff 
bank,  or  at  least  that  there  was  no  evidence 
tending  to  show  that  he  was  authorized  to 
make  the  transfer.  (2)  That  there  was  no  ev- 
idence showing  or  tending  to  show  tbat  the 
teller  of  tbe  bank  was  authorized  to  dls- 
cooot  tbe  note  and  pass  the  proceeds  of  the 
nme  to  the  credit  of  the  Janney  Manufac- 
toring  Company.  (3)  That  the  president  and 
casbler  of  tbe  plaintiff  bank,  being  stock- 
holders and  oiBcers  of  tbe  Janney  Manufac- 


turing Company,  were  charged  wltb  notice 
of  any  defenses  that  may  have  existed  against 
tbe  note  in  suit  in  this  action.  (4)  That  as 
tbe  plaintiff  bank  advanced  no  new  consider- 
ation for  tbe  note  in  suit,  but  gave  the  Jan- 
ney Manufacturing  Company  credit  for  the 
proceeds,  it  could  not  defeat  the  rights  of  tbe 
defendants  to  make  their  defense  to  the  note. 
The  court,  evidently  being  of  tbe  opinion  that 
tbe  plalntlfl  had  established  by  the  uncontra- 
dicted evidence  a  transfer  of  the  note  to  the 
plaintiff  bank  before  maturity,  excluded  all 
evidence  on  the  part  of  tbe  defendants  as  to 
their  alleged  warranty  and  breach  thereof, 
and,  on  motion  of  tbe  plaintiff,  directed  a  ver- 
dict in  its  favor. 

It  is  contended  by  the  appellants  tbat  the 
president  of  a  corporation  Is  not  authorized 
to  transfer  a  note  belonging  to  such  corpora- 
tion by  virtue  of  bis  offlce  as  president,  and 
that  a  transfer  by  him,  unless  specifically 
authorized  by  the  board  of  directors,  does  not 
have  the  effect  to  transfer  the  title.  It  ap- 
pears in  this  case  that  the  Janney  Manufac- 
turing Company  was  engaged  In  the  manufac- 
ture of  agricultural  mactilnery,  and  tbat 
much  of  its  business  was  transacted  by  way 
of  notes  taken  by  it  for  machinery  delivered, 
and  that  It  was  in  the  habit  of  transferring 
such  notes  to  tbe  plaintiff  bank  by  the  in- 
dorsement of  tbe  president  The  Janney 
Manufacturing  Company  being  engaged  in  a 
business  in  which  it  received  notes  from  its 
agents  and  customers,  tbe  president,  In  tbe 
absence  of  any  evidence  to  the  contrary,  may 
reasonably  be  presumed  to  be  authorized  to 
discount  and  transfer  the  notes  of  the  com- 
pany. In  Merrill  v.  Hurley,  6  S.  D.  S92,  62 
N.  W.  958,  55  Am.  St  Rep.  858,  this  court 
held,  "In  the  absence  of  evidence  to  tbe  con- 
trary, it  win  be  presumed  tbat  the  managing 
president  of  a  corporation  engaged  in  loaning 
money  and  in  buying  and  selling  negotiable 
instruments  baa  authority,  as  such,  to  trans- 
fer by  indorsement  a  promissory  note  made 
payable  to  such  corporation."  Tbe  case  of 
Mann  et  al.  Y.  Second  National  Bank  of 
Springfield,  Ohio,  34  Kan.  746,  10  Pac.  150. 
is  very  analogous  to  the  case  at  bar.  In  that 
case  it  was  contended  by  tbe  defendant  in  , 
error  that  there  was  no  such  indorsement  or 
transfer  of  the  note  as  would  convey  any 
Interest  to  the  transferee  (plaintiff  below), 
and,  even  if  there  was,  that  such  Indorsement 
or  transfer  was  irregular.  Informal,  and  that 
it  would  not  cut  off  outstanding  equities  ex- 
isting in  favor  of  the  defendant  l>elow  and 
against  the  original  holdo'  of  the  note.  It 
appeared  from  tbe  evidence  that  the  note 
was  made  payable  to  Amos  Whitely,  presi- 
dent, and  was  by  him  indorsed  and  transfer- 
red before  maturity  to  the  plaintiff  In  the  ac- 
tion. It  further  appeared  that  Wbltely  was 
tbe  president  and  manager  of  the  Champion 
Macliine  Company,  and  that  tbe  note  in  fact 
belonged  to  tbat  company.  Upon  these  facts, 
the  Supreme  Court  of  Kansas  held  it  would 
presume  tbat  Whitely,  as  president  and  gen- 
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eral  manager  of  the  Champion  Company,  was 
authorized  to  discount  and  transfer  the  note 
in  the  due  course  of  business.  Merchants' 
Bank  y.  Citizens'  Gaslight  Co.,  169  Mass.  506, 
84  N.  B.  1083,  38  Am.  St  Rep.  453;  Ameri- 
can Xlxchange  National  Bank  t.  Oregon  Pot- 
tery Co.  (C.  C.)  66  Fed.  285;  Crowley  v.  Min- 
ing Cb.,  66  Cal.  273;  Caryl  v.  McBlrath,  8 
Sandf.  ITS. 

In  the  case  at  bar  It  Is  further  contended 
by  the  defendants  that  the  teller  of  the  bank, 
was  not  authorized  to  discount  the  note  In 
suit  by  virtue  of  his  position  as  teller,  and 
therefore  the  acceptance  of  the  note  In  suit, 
and  discounting  of  the  same  by  him,  and 
placing  the  proceeds  of  the  same  to  the  cred- 
it of  the  Janney  Manufacturing  Company, 
was  not  such  an  acceptance  of  the  note  as 
would  prevent  the  defendants  from  proving 
their  defense  to  the  same.  We  are  of  the 
opinion,  however,  that  the  transaction  on  the 
part  of  the  teller  was  such  as  he  was  author- 
ised to  make  imder  the  custom  and  business 
of  the  bank. 

It  appeared  from  the  evidence  tiiat  he  was 
accustomed  to  accept  and  place  to  the  credit 
of  parties  negotiable  notes  of  such  parties  as 
It  did  business  with  and  were  regarded  as 
good,  and  it  further  appeared  In  evidence 
that  the  plaintiff  bank  did  a  very  large  busi- 
ness with  the  Janney  Manufacturing  Com- 
pany, In  the  way  of  discounting  its  notes, 
and  that  these  transactions  were  often  made 
by  the  teller  In  the  absence  of  the  cashier, 
and  were  recognized  and  approved  by  the 
officers  of  the  bank. 

This  brings  us  to  the  next  and  more  Im- 
portant question,  namely,  was  the  bank, 
through  Its  officers,  charged  with  the  notice 
of  the  defendants'  defense  to  the  .action? 
It  was  shown  that  the  president  and  cashier 
of  the  bank  had  no  actual  knowledge  that 
there  was  any  defense  to  the  note,  and  the 
question  Is,  can  they  be  held  to  have  con- 
structive notice  by  virtue  of  their  connec- 
tion with  the  Janney  Manufacturing  Com- 
pany as  Its  treasurer  and  secretary?  We 
are  of  the  opinion  that  to  hold  that  they 
had  such  constructive  notice  would  be  car- 
rying the  principles  of  constructive  notice 
too  far.  In  order  to  defeat  negotiable  paper 
held  by  a  corporation  whose  officers  hold 
stock  In  and  of  which  they  are  officers.  The 
Janney  Manufacturing  Company  had  Its  place 
of  business  in  Iowa.  The  transaction  cul- 
minating In  the  note  in  suit  was  had  with 
the  appellants  at  Sioux  Falls.  The  posses- 
sion of  a  negotiable  instrument  payable  to 
order  and  properly  indorsed  Is  prima  facie 
evidence  that  the  holder  Is  the  owner  there- 
of, and  that  he  acquired  the  same  In  good 
faith,  for  value.  In  the  course  of  business, 
before  maturity,  without  notice  of  any  cir- 
cumstances that  would  Impeach  Its  validity, 
and  that  he  Is  entitled  to  Its  full  face  value 
as  against  any  of  the  parties,  except  where 
the  note  was  obtained  by  fraud,  in  which 
case  8   different  rule  applies.    Section  4487 


Oomp.  Laws  1887;  Manufacturers'  National 
Bank  v.  Newell,  71  Wis.  30G,  37  N.  W.  420; 
First  National  Bank  of  Rock  Island  y.  Loy- 
hed,  28  Minn.  896,  10  N.  W.  421;  Ft  Dear- 
bom  National  Bank  y.  Seymour,  71  Minn. 
81,  78  N.  W.  724;  Benton  v.  German  National 
Bank  (Mo.)  26  S.  W.  076;  Memphis  National 
Bank  v.  Sneed  (Tenn.)  36  S.  W.  716,  34  L.  R. 
A.  274,  56  Am.  St  Rep.  788;  WUson  v.  Sec- 
ond National  Bank  (Pa.)  7  Atl.  146;  Oasco 
National  Bank  v.  Clark  (N.  Y.)  34  N.  B.  908, 
86  Am.  St  Rep.  706.  In  Manufacturers'  Na- 
tional Bank  v.  Newell,  supra,  the  Supreme 
Court  of  Wisconsin  says:  "The  acts  of  the 
I  agent  In  selling  the  machine  and  taking  the 
I  note  were.  In  legal  effect,  the  acts  of  the 
I  company.  This  being  so,  the  company  must 
:  be  presumed  to  have  bad  constructive  notice 
I  of  the  Infirmity  of  the  note  In  question.  But 
;  It  does  not  appear  that,  prior  to  Its  receipt 
i  of  the  note,  any  of  the  directors  or  officers 
of  the  bank  had  any  actual  knowledge  or  In- 
formation respecting  such  infirmity.  The 
mere  fact  that  some  of  the  directors  and 
officers  of  the  bank  were  also  directors  and 
officers  of  the  company  did  not  Import  to 
the  bank  the  same  constructive  notice  as 
was  chargeable  against  the  company."  In 
the  case  of  First  National  Bank  of  Rock 
Island  V.  Loyhed,  supra,  the  Supreme  Couit 
of  Minnesota  says:  "Lastly,  the  defendant 
contends  that  the  court  erred  In  directing  a 
verdict  for  plaintiff,  because  the  evidence 
showed  that  It  was  chargeable  with  notice  of 
defendant's  equities  against  the  note  when. 
It  was  discounted.  The  evidence  Is  uncon- 
tradicted that  the  bank  became  the  purchas- 
er and  Indorsee  of  the  note  before  maturity 
and  in  the  regular  course  of  business,  for  a 
valuable  consideration;  that  the  business  was 
transacted  on  the  part  of  the  bank  by  its 
cashier,  J.  M.  Buford,  who  had  never  seen 
nor  heard  of  the  note  xmtll  It  was  presented 
at  the  bank  for  discount,  and  bad  no  actual 
notice  of  any  defense  or  equities  on  the 
part  of  the  defendant.  But  defendant  in- 
sists that  because  J.  M.  Buford  was  a  stock- 
holder and  director  of  the  B.  D.  Buford  & 
Co.,  corporation,  therefore  he  was  chargeable 
with  notice,  and  that  notice  to  him  was  no- 
tice to  the  bank.  It  appears,  also,  that  aald 
J.  M.  Buford  bad  no  duties  to  perform  in 
reference  to  this  note,  either  as  a  stock- 
holder or  director  of  B.  D.  Buford  &  Co." 
But  the  court  held  that  the  bank  was  pro- 
tected. In  the  case  at  bar  no  illegality  in 
the  original  inception  of  the  note  was  shown 
or  claimed.  In  the  Mann  Case,  supra,  this 
same  question  was  considered;  and  the 
court,  in  the  course  of  the  opinion,  says: 
"The  claim,  then,  of  the  defendants,  in  the 
light  of  the  facts  of  the  case,  is  as  follows: 
*  *  *  .  In  other  words,  the  bank  must  be 
held  to  have  had  constructive  notice  of  the 
infirmity  of  the  note,  not  because  it  or  any 
of  Its  officers  or  agents  had  actual  notice 
thereof,  or  actual  notice  of  any  fact  which 
might  pnt  them  npon  inquiry,  but  because 
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one  af  Ita  officers  was  a  member  of  anotber 
corporation,  wMch  bad  an  agent  wbo  bad 
actual  notice  of  such  Infirmity.  We  tblnk 
this  la  carrying  the  doctrine  of  constructlTe 
notice  too  far.  We  think  a  corporation 
should  be  held  to  have  constructlTe  notice  of 
only  BQCb  facta  as  baye  been  brought  to  tbe 
actual  notice  or  attention  of  some  one  of  Its 
officers  or  agents,  or  of  such  facts  only  as 
have  been  constructively  brought  to  the  no- 
tice or  attention  of  some  one  of  Its  officers 
or  agents,  by  the  actual  notice  of  such  other 
facts  as  would  naturally  put  the  officer  or 
agent  upon  Inquiry.  Why  should  a  corpora- 
tion be  required  to  take  notice  of  matters  or 
things  concerning  which  not  onp  of  its  offi- 
cers or  agents  has  any  actual  notice?  How 
conld  ita  officers  communicate  to  the  cor^ 
poiation  notice  of  matters  or  things  of  which 
they  themselves  have  no  actual  notice?  And 
how,  in  tbe  present  case,  could  Whitely  liave 
communicated  to  his  bank  tbe  fact  of  tbe 
infirmity  of  the  note  in  suit,  when  he  did 
not  possess  tbe  slightest  actual  knowledge 
or  notice  that  sncb  infirmity  existed?"  The 
views  expressed  by  these  courts  meet  with 
oar  approval. 

It  is  tortlier  contended  by  tbe  appellants 
that  tbe  plaintiff  is  not  in  the  position  of  an 
indorsee  of  negotiable  paper  before  maturity, 
for  the  reason  that  it  advanced  no  money  to 
tbe  Janney  Manufacturing  Company  at  tbe 
time  of  the  transfer  of  the  note  or  at  any 
time,  and  the  giving  the  Janney  Manufactur- 
ing Company  credit  for  the  amount  of  the 
note  did  not  place  it  in  a  position  to  defeat 
the  defendants'  right  to  make  their  defense 
to  tbe  action.  It  seems  to  be  well  settled 
that  the  transfer  of  a  negotiable  promissory 
note  before  maturity  in  the  payment  of  a 
prp-PTjaHTig  debt  is  of  Itself  sufficiently  val- 
uable consideration  to  constitute  a  transferee 
a  bona  fide  holder,  and  to  entitle  him  to  pro- 
tection as  against  infirmities  in  the  paper  of 
wUdi  be  bad  no  notice.  4  Am.  &  Bng.  E2nc. 
Uw  (2d  Bfl.)  285;  Swift  v.  Tyson,  16  Pet  1, 
10  L.  Ed.  865;  Hanold  v.  Kays,  64  Mich.  439, 
31  N.  W.  420,  8  Am.  St.  Rep.  835;  Onthwite 
V.  Porter,  13  MicU.  633;  Mann  r.  Second 
National  Bank,  supra;  Naglee  v.  Lyman,  14 
Cal.  451;  Rosemond  v.  Graham,  54  Minn. 
323,  56  N.  W.  38,  40  Am.  St  Rep.  336;  May- 
er T,  Heldelbach,  128  N.  T.  332,  25  N.  H. 
416,  »  L.  R.  A.  KSO;  Carlisle  v.  Wistaart  11 
Ohio,  178,  192;  Barker  v.  Llchtenberger,  41 
Xeb.  761,  80  N.  W.  79;  R.  Oo.  v.  National 
Bank,  102  U.  S.  74,  28  L.  Bd.  61.  In  the  lat- 
ter case  tbe  Supreme  Court  of  tbe  United 
States,  in  considering  this  question,  after 
commenting  at  spme  length  on  the  case  of 
Swift  V.  Tyson,  supra,  says:  "According  to 
tbe  very  general  concurrence  of  Judicial  au- 
thority in  this  country,  as  well  as  elsewhere, 
it  may  be  regarded  as  settled  in  commercial 
juriaprudence— there  being  no  statutory  regu- 
lations to  the  contrary— that,  where  negoti- 
able paper  is  received  in  payment  of  an  ante- 
cedent debt,    *    *    *    tbe  holder  wbo  takes 


tbe  transferred  paper  before  ita  maturity, 
and  without  notice,  actual  or  otherwise,  of 
any  defense  thereto,  is  held  to  Itave  received 
it  in  due  course  of  business,  and,  in  tbe 
sense  of  commercial  law,  becomes  a  holder 
for  value,  entitled  to  enforce  payment,  with- 
out regard  to  any  equity  or  defense  whlcb 
j  exists  between  prior  parties  to  such  paper. 
Upon  these  propositions  there  seems  at  tlUs 
day  to  be  no  substantial  conflict  or  autlior- 
ity."  Upon  questions  of  commercial  law,  It 
is  desirable  that  the  decisions  of  tbe  state 
and  federal  courts  should,  as  far  as  possi- 
ble, be  in  harmony;  and  In  a  new  state  like 
our  own,  where  tbe  question  we  are  con- 
sidering has  not  as  yet  been  settled  by  Ju- 
dicial decision.  It  is  proper  ttiat  tbe  view  of 
the  United  States  Supreme  Court  should  be 
followed. 

It  clearly  appearing  in  tbe  case  at  bar 
that  tbe  plaintiff  received  credit  by  the  bank 
on  its  indebtedness  to  tbe  value  of  tbe  note, 
the  plaintiff  must  be  considered  as  an  in- 
dorsee for  value,  without  notice,  and  enti- 
tled to  recover  the  amount  due  upon  tbe 
note,  without  regard  to  any  defense  that 
may  exist  in  favor  of  the  defendants  as 
against  the  Janney  Manufacturing  Company. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  and  order  denying 
a  new  trial  are  affirmed. 


McKINNBT  ▼.  MINNEHAHA  COUNTT 

et  al. 
(Supreme  Court  of  South  Dakota.    Nor.  11, 

1908.) 

TAX  DKBD-MERQBR  IN  FBB  TITLB-SUIT  TO 
SBT  ASIDE— DEPOSIT  IN  COURT— NBCBSSITT 
—PURCHASER'S  CLAIM  FOR  TAXES  PAID— 
JUDGMENT  ENFORCING— BQUITABLB  POW- 
BRS  OF  COURT. 

1.  Rev.  Pol.  Code,  S  2214,  requires  that  when 
the  validity  of  a  tax  deed  arises  in  an  action, 
the  suit  shall  not  proceed  In  favor  of  the  party 
assaiiing  the  deed,  unless  he  shall  deposit  in 
court  an  amount  sufBdent  to  redeem  from  the 
tax  sale,  together  with  costs,  etc.  Beld,  that 
the  section  did  not  apply  to  a  suit  to  set  aside 
a  tax  deed  which  the  plaintiff  conceded  on  the 
record  and  the  defendant's  answer  showed  to 
have  been  merged  in  the  fee  title. 

2.  Where  a  tax  deed  is  get  aside  for  defects 
not  affecting  tbe  validity  of  the  tax,  a  judg- 
ment decreeing  that  the  party  attacldng  the 
deed  shail  reinionrse  the  purchaser,  whose  claim 
shall  be  a  lien  on  the  property  rendering  it  sub- 
ject to  sale  on  execution,  is  within  the  equita- 
ble powers  of  the  court 

Appeal  from  Circuit  Court,  Minnehaha 
County;  Joseph  W.  Jones,  Judge. 

Action  by  D.  L.  McKlnney  against  Minne- 
haha county  and  another.  From  a  Judgment 
tar  plaintiff,  defendants  appeal.    Affirmed. 

W.  D.  Scott  and  Joe  Kirby,  for  appellants. 
Boyce  &  Warren,  for  respondent 

FULUBR,  J.  Belying  upon  a  treasurer's 
deed  based  upon  a  tax  sale  for  the  year  1891 
and  the  subsequent  payment  of  taxes  for  tbe 
years  1892  and  1893,  plaintiff  brought  this 


Digitized  by 


Google 


16 


97  NOBTHWESTBRN  BBPORTBB. 


(&D. 


action  to  determine  conflicting  claims  to  the 

premises  described  in  the  complaint  Wblle 
It  Is  alleged  by  plaintiS  that  defendants' 
claim  rests  upon  two  tax  deeds  issued  on 
January  13,  1900,  for  taxes  never  assessed, 
and  that  all  proceedings  of  the  taxing  officers 
with  reference  thereto  are  absolutely  void. 
It  was  established  by  competent  proof  that 
their  interest,  if  any  was  thus  acquired,  had 
been  merged  in  the  fee  title  to  the  premises 
purchased  by  the  defendant  Joe  Kirby  from 
the  owner  thereof,  and  by  warranty  deed 
conveyed  to  his  codefendant,  Minnehaha 
county.  In  support  of  the  issues  raised  by 
an  amended  answer,  alleging,  among  other 
things,  fee-simple  ownership  In  the  defend- 
ant county,  certain  Irregnlarlties  in  the  tax 
proceedings  upon  which  plaintiff  relied  were 
shown  by  competent  proof,  and  bis  tax  deed, 
though  fair  upon  Its  face,  was  rightly  ad- 
judged to  be  of  no  validity.  Finding  from 
the  evidence  that  the  irregularities  of  which 
the  defendants  complained  in  no  manner  af- 
fected the  validity  of  the  tax,  the  nonpay- 
ment of  which  culminated  in  plaintiff's  deed, 
the  trial  court  ascertained  the  Just  and  equi- 
table amount  for  which  the  premises  were 
liable  for  the  years  1891,  1892,  and  1893,  to- 
gether with  Interest,  penalty,  and  costs,  and 
adjudged  the  same  to  be  a  paramount  lien 
upon  the  property,  rendering  the  same  sub- 
ject to  sale  on  execution  for  the  nonpayment 
thereof.  When  plaintiff  offered  his  tax  deed 
in  evidence,  the  objection  was  first  made  that 
facts  sufficient  to  constitute  a  cause  of  action 
are  not  stated  in  the  complaint,  and  to  re- 
verse the  action  of  the  trial  court  in  overrnl- 
<ng  such  objection  it  Is  now  urged  that  no 
tender  of  the  amount  necessary  to  redeem 
from  the  tax  sales  at  which  the  defendants 
purcliased  is  alleged. 

The  eighth  paragraph  of  the  complaint  Is 
as  follows:  "That  this  plaintiff  is  ready  and 
willing  to  pay,  and  now  offers  to  bring  into 
court,  whatever  sum  of  money,  if  any,  this 
court  may  find  to  be  due  upon  said  premises 
for  taxes  for  the  years  1894  and  1896,  ready 
to  be  paid  to  such  of  the  defendants  as  should 
be  entitled  thereto.  In  the  event  that  the 
court  shall  determine  that  anything  Is  due 
upon  said  premises  for  the  taxes  of  said 
years,  or  either  thereof."  By  section  2214  of 
the  Revised  Political  Code  It  Is  provided  that: 
"Whenever  in  any  action  at  law  or  in  equity, 
the  validity  of  any  tax  sale  certificate,  or 
tax  deed,  arises  upon  the  pleadings,  or  other- 
wise, •  •  •  such  action  shall  not  pro- 
ceed In  favor  of  the  party  assailing  such  cer- 
tificate, or  deed,  unless  he  shall  within  such 
time  as  the  court  shall  deem  reasonable,  de- 
posit in  court,  for  the  benefit  of  the  party 
claiming  thereunder  an  amount  equal  to  the 
sum  required  by  law  to  redeem  from  the  tax 
sale  or  sales  Involved  together  with  the  costs 
and  disbursements  of  the  action  then  incur- 
red by  the  party  claiming  under  such  certifi- 
cate or  deed."  It  being  tacitly  admitted  by 
plaintiff  upon  the  record  that  the  defeuduntsi' 


interest  Is  derived  through  mesne  conveyan- 
ces from  the  former  owner,  and  shown,  as 
alleged  in  the  amended  answer,  that  the  de- 
fendant county  is  now  the  fee-simple  owner 
of  the  premises,  the  relation  of  the  defend- 
ants to  the  action,  as  presented  by  the  plead- 
ings and  tried,  was  that  of  owners  seeking 
to  set  aside  the  tax  deed  of  plaintiff;  and 
the  fact  that  the  cause  proceeded  In  tbeir 
favor  without  the  deposit  required  by  statute 
furnishes  no  just  ground  for  complaint. 

The  requirement  that  the  defendants  an- 
swer for  tbeir  delinquency  by  paying  the 
Just  amount  collectible  as  consideration  for 
the  avoidance  of  plaintiff's  tax  deed  and  the 
Judgment  directing  the  sale  of  the  premises 
in  satisfaction  thereof  Is  clearly  within  the 
equitable  powers  of  the  court  Pettigrew  v. 
Moody  County  (S.  D.)  96  N.  W.  04. 

Having  thus  determined  the  only  essential 
question  presented,  it  is  needless  to  discus 
Immaterial  assignments  of  error. 

The  Judgment  appealed  from  Is  afiOrmed. 


DAVIS  T.  JBWDTT  BROS.  &  JBWETT. 

(Supreme  Court  of  South  Dakota.    Nov.  11. 
1903.) 

BA.NKRUPTCT  —  ASSIGNMENT  OP  JUDGMENT 
AGAINST  INSOLVBNT— EXBCUTION  SAX.B  BY 
ASSIGNEE— LIABILITY   TO   TRUSTEE. 

1.  The  word  "judgment"  in  Bankr.  Act  July 
1,  1898,  c.  641,  i  67f,  30  Stat  565  [U.  S.  Ckimp. 
St  1901,  p.  3450],  providine  that  all  levies. 
Judgments,  attachmeuta,  or  other  liens  obtained 
through  legal  proceeding  against  an  insolvent 
within  four  montiis  prior  to  filing  of  petition 
In  bankruptcy  against  liim  shall  be  void  if  he 
is  adjudged  a  bankrupt,  refers  only  to  the  lien 
of  the  judgment  the  judgment  remaining  an 
assignable  claim  against  the  estate;  and  the 
judgment  creditor  naving  assigned  the  judg- 
ment and  his  assignee  having  bad  execution  is- 
sued thereon  and  goods  of  the  insolvent  levied 
on  and  sold  thereunder,  the  proceeds  bein^  ap- 
plied to  satisfaction  of  the  judgment  the  judg- 
ment creditor  is  not  liable  on  acconnt  thereof 
to  the  trustee  in  bankruptcy  thereafter  ap- 
pointed. 

Appeal  from  Circuit  Court  Minaehaha 
County;  Joseph  W.  Jones,  Judge. 

Action  by  Joseph  O.  Davis,  trustee  of  the 
estate  of  Matous  Novotny,  bankrupt  against 
Jewett  Bros.  &  Jewett,  a  corporation.  Judg- 
ment for  defendant  Flahitlff  appeals.  Af- 
firmed. 

Davis.  Lyon  &  Gates  and  Shull  &  Farns- 
worth,  for  appellant  Joe  Klrby,  for  respond- 
ent 

FULLER,  J.  The  defendant  corporation 
obtained  Judgment  against  Matous  Novotiiy 
within  four  months  Immediately  preceding  the 
filing  of  a  petition  toe  his  Involuntary  bank 
ruptcy,  and  this  action  by  the  chosen  trustee 
In  bankruptcy  is  to  recover  the  value  of  cer- 
tain personal  property  sold  on  execation  at 
the  Instance  of  an  assignee  of  such  judgment 
in  satisfaction  thereof.  There  was  a  directed 
verdict  for  the  defendant,  and  plaintiff  ap- 
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peala  from  a  Judgment  dismlsfring  his  com- 
plaint. 

Cbronologically  stated,  tbe  facta  eaaential  to 
tbe  only  question  of  law  necessary  to  be  de- 
termined are  tbese:  On  the  26tb  day  of 
Augnst,  1888,  respondent  commenced  an  ac- 
tion aided  by  attachment  against  Novotny  oft 
a  claim  of  $1,149.55  for  goods  obtained  nnder 
false  pretenses,  and  31  days  later  obtained 
Judgment  for  the  full  amonnt,  together  with 
costs.  On  the  day  of  its  rendition,  and  be- 
fore taking  any  steps  by  vlrtae  of  an  execu- 
tion and  the  warrant  of  attachment  to  satisfy 
the  Judgment,  the  same  was  sold  and  assign- 
ed for  a  valuable  consideration  to  a  stranger, 
and  the  assignment  was  made  of  record  in 
the  manner  provided  by  law.  The  following 
day— September  28,  1898— the  assignee  of  the 
jadgment  caused  an  execution  to  Issue,  which 
recited  that  the  Judgment  had  been  thus  as- 
Bigned.  The  stock  of  merchandise  attached 
was  levied  upon  under  this  execution  and  sold 
for  $l,eaO  on  the  12th  day  of  October,  1888, 
and  the  proceeds  thereof  were  applied  in  satis- 
faction of  tbe  Jadgment  The  creditors'  peti- 
tion In  bankruptcy  was  filed  against  Matous 
N'ovotny  on  the  leth  day  of  December,  1888, 
and  be  was  adjudged  a  bankrupt  on  January 
21,  1809;  respondent  qualifying  as  trustee  on 
the  9th  day  of  March  following.  That  portion 
ot  the  federal  bankruptcy  act  upon  which  ap- 
pellant relies  provides:  "That  all  levies.  Judg- 
ments, attachments,  or  other  liens,  obtained 
throng  legal  proceedings  against  a  person 
who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  the  petition  hi 
bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  Is  adjudged  a  bankrupt, 
and  the  property  affected  by  the  levy.  Judg- 
ment attachment,  or  other  Uen  shall  be  deem- 
ed wholly  discharged  and  released  from  the 
same  and  shall  pass  to  tbe  trustee  as  a  part 
of  tbe  estate  of  the  bankrupt,  imless  tbe  court 
Bhall.  on  due  notice,  order  that  the  right  under 
Buch  levy.  Judgment,  attachment,  or  other  lien 
Bball  be  preserved  for  the  benefit  of  the  es- 
tate." Act  July  1, 1898,  c.  541,  {  67f,  30  Stat  666 
[U.  S.  Oomp.  St  1001,  p.  3450].  That  Congress 
Intended  to  limit  Its  abrogation  to  levies,  at- 
tachments, and  liens  created  by  Judgment  la 
clear  from  the  relation  In  which  the  expres- 
sion "or  other  Hens"  Is  employed,  and  the 
act  does  not  destroy  tbe  Judgment  itself.  As 
the  statute  applies  only  to  liens  obtained 
through  legal  proceedings,  and  a  Judgment  In 
tills  state  does  not  "affect  property,"  and  Is 
not  a  Uen  except  upon  the  land  of  the  debtor 
situated  In  the  county  where  tbe  Judgment  is 
docketed,  it  follows  that  the  filing  of  the  peti- 
tion In  bankruptcy  operated  merely  to  de- 
fitroy  tbe  lien,  If  one  existed,  but  the  Judgment 
was  not  thereby  annulled.  The  validity  of  tbe 
claim  thus  litigated  and  tbe  amount  of  the 
Indebtedness  evidenced  by  such  Judgment  is  not 
impaired,  and  continues  to  be  conclusive  upon 
all  parties.  In  re  Beaver  Coal  Co.  (D.  C.)  110 
Fed.  630;  Doyle  v.  Heath  (B.  I.)  47  Atl.  21S. 
Consequently,  respondent's  rights  were  not 
B7N.W.— 2 


lost  by  the  litigation,  and  In  the  atnence  of 
fraud,  collusion,  or  want  of  Jurisdiction  Its 
claim  against  Novotny  stood  proved  by  the 
judgment  As  a  demand  against  the  bankrupt 
estate.  It  was  assignable,  and  no  act  of  re- 
spondent has  In  any  way  prejudiced  the  right 
ot  creditors  or  diminished  the  value  of  assets 
to  tbe  possession  of  which  the  trustee  is  en- 
titled. Having  In  a  lawful  manner  disposed 
of  Its  claim  against  Novotny,  respondent  Is  In 
no  manner  responsible  for  the  fact  that  there 
existed  no  liens,  levies.  Judgments,  or  attach- 
ments emanating  therefrom  when  tbe  petition 
In  bankruptcy  was  filed. 

The  question  not  being  before  us,  no  opinion 
Is  expressed  with  reference  to  the  liability  of 
respondent's  assignee,  whose  Judgment  was 
fully  satisfied  two  months  before  tbe  petition 
in  bankruptcy  was  filed. 

The  Judgment  appealed  from  is  afilrmed. 


SMITH  V.  DETROIT  &  D.  GOLD  MIN.  CO. 

et  al. 
(Supreme  Court  of  South  Dakota.     Nov.  11, 

1903.) 

UININO  CLAIMS— AQREEMBNT  FOR  PURCHASB 

—RKSCISSION— BREACH— DAMAGES— 

AGREEMENT— IMPROVEMENT. 

1.  An  agreement  for  the  purchase  of  mining 
claims  stipulated  that  if  adverse  claims  were 
established  to  an;  portion  of  the  land  embraced 
in  the  agreement,  the  price  should  be  reduced 

f>ro  rata.  The  purchaser  at  the  time  of  secur- 
ug  the  option  knew  that  title  to  portions  of  the 
land  was  in  dispute.  The  seller  claimed  to  own 
all  the  land  included  In  the  agreement,  but 
some  ground  was  subsequently  adjndged  to  be 
the  property  of  another.  The  agreement  also 
made  mistakes  in  the  boundaries  of  certain 
lodes.  Eeld,  that  the  purchaser  was  not  enti- 
tled to  rescind  the  an«ement. 

2.  Under  Bev.  Civ.  Code  1003,  (  1285,  requir- 
ing a  party,  in  order  to  accomplish  a  rescission 
of  a  contract,  to  act  promptly  on  diacovering 
the  facts  entitling  him  to  rescind,  a  purchaser 
nnder  an  option  a^eement,  if  entitled  to  re- 
scind Ijecause  the  title  to  a  portion  of  the  land 
had  been  adjudged  to  be  in  a  third  person,  lost 
bis  right  to  rescind  by  his  failure  to  offer  to 
do  BO  for  about  15  months  after  discovering 
that  such  portion  belonged  to  the  third  person. 

3.  An  agreement  for  the  purchase  of  a  mining 
claim  cannot  be  rescinded,  after  the  selling 
price  has  greatly^  depreciated,  by  demonstrat- 
ing its  unproductiveness,  as  the  purchaser  can- 
not then  restore  to  the  seller  everything  of 
value  which  he  received. 

4.  The  word  "improvements."  in  en  agree- 
ment for  the  sale  of  mining  claims,  which  stipu- 
lated that,  if  the  purchaser  failed  to  perform 
his  agreements,  the  improvements  should  be- 
come the  property  of  the  seller,  as  rent  for  the 
occupation  of  the  premises  by  the  purcliaser. 
and  as  damages  sustained  by  reason  of  a  breach 
of  the  contract,  includes  removable  betterments 
placed  on  the  land  by  the  purchaser,  and  which 
be  might,  in  the  absence  of  an  agreement  to 
the  contrary,  take  away. 

5.  Under  Bev.  Civ.  Code  1903,  i  1275,  pro- 
viding that  parties  to  a  contract  may  agree  on 
the  amount  of  damages  sustained  by  a  breach 
thereof,  when,  from  the  nature  of  the  case,  it 
would  be  difficult  to  fix  the  actual  damage,  the 
parties  to  an  agreement  for  the  purchase  of 
mining  claims  may  agree  on  the  amonnt  of 
damages  that  a  breach  thereof  wonld  occasion. 

Corson,  J.,  dissenting. 
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Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Joseph  B.  Moore,  Judge. 

Action  by  Patrick  H.  Smith  against  the  De- 
troit &  Deadwood  Gold  Mining  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Martin  &  Mason,  for  appellants. 


FULLER,  J.  Upon  all  the  testimony  offei> 
ed  at  the  trial  of  this  action  to  recover  the 
possession  of  certain  articles  of  mining  ma- 
chinery and  equipments,  with  damages  for 
their  wrongful  removal  and  detention,  the 
court  determined,  as  a  matter  of  law,  that 
plaintiff  was  entitled  to  recover  the  property 
described  in  his  complaint,  or  its  value  In 
case  a  return  could  not  be  had,  together  widi 
such  damages  as  the  jury  might  find  estab- 
lished by  a  fair  preponderance  of  the  evi- 
dence. Unless  it  was  error  to  overrule  the 
defendants'  motion  for  the  direction  of  a  ver- 
dict, and  charge  that  plaintiff  was  entitled 
to  the  possession  of  the  property  at  the  com- 
mencement of  the  action,  the  instructions  of 
the  court  relative  to  the  question  of  damages 
furnish  no  just  ground  for  complaint. 

The  determination  of  this  appeal  from  a 
judgment  in  favor  of  respondent,  and  an  or- 
der denying  a  motion  for  a  new  trial,  requires 
the  construction  of  a  contract  by  which  ap- 
pellants were  given  the  option  to  purchase 
certain  mining  interests  and  claims  situated 
in  the  Two  Bit  mining  district,  of  Lawrence 
county.  On  the  21st  day  of  February,  1888, 
when  respondent  deposited  his  deed  in  es- 
crow, and  appellants  paid  $5,000  and  went  In- 
to possession  pursuant  to  the  option  agree- 
ment, considerable  excitement  prevailed  in 
that  district  concerning  the  discovery  of  gold; 
and  appellants  agreed  to  prosecute  the  work 
of  sinking  a  shaft  to  quartzlte  with  all  possi- 
ble dispatch,  and.  In  case  ore  was  not  struck 
when  quartzlte  was  reached,  they  agreed  to 
ran  drifts  from  the  bottom  of  the  shaft  in  or- 
der to  obtain  ore  as  soon  as  possible.  On  full 
compliance  with  their  agreement,  and  the  re- 
ceipt of  $45,000  in  addition  to  the  $5,000  paid 
respondent  for  the  option,  the  deed  deposited 
In  escrow  was  to  be  delivered  to  appellants. 
It  was  further  provided  that  "In  case  said 
parties  of  the  second  part  shall  fall  to  carry 
out  any  of  the  conditions  of  this  option  at  the 
time  they  become  due  respectively,  then  this 
option  shall  cease  and  determine,  and  the 
deed  so  deposited  is  to  be  ddlvered  back  to 
said  party  of  the  first  part.  In  case  said  par- 
ties of  the  second  part  shall  fall  to  carry  out 
the  covenants  and  agreements  of  this  option, 
and  shall  have  made  any  payments  thereon, 
said  payments  and  Improvements  shall  be- 
come the  property  of  said  party  of  the  first 
part  as  rent  for  the  occupation  of  the  prem- 
ises during  the  time  that  the  party  of  the 
second  part  may  be  In  possession  thereof,  and 
as  the  damages  which  said  party  of  the  first 
part  may  sustain  by  reason  of  a  breach  of 
this  contract  are  difficult  of  estimation,  said 


sums  are  agreed  upon  as  damages  and  as 
rent  for  the  said  premises." 

Appellants  knew  when  they  secured  the  op- 
tion to  purchase  this  unpatented  property 
that  the  title  to  portions  of  It  was  in  dis- 
pute, and  it  Is  clear  that  respondent  claimed 
to  own  and  Included  in  the  agreement  some 
ground  that  was  afterward  adjudged  to  be 
the  property  of  another.  As  a  means  of  ad- 
justment, and  to  save  appellants  "harmless 
from  all  loss  and  damages  arising  from  any 
such  adverses  and  controversy,"  the  follow- 
ing provision  was  inserted  in  the  contract: 
"In  case  adverse  claims  are  successfully  es- 
tablished to  any  portion  of  the  ground  atMve 
set  forth,  or  In  case  said  party  of  the  Srst 
part  shall  compromise  any  adverse  claim  or 
controversy,  said  party  of  the  first  part  cov- 
enants and  agrees  that  said  balance  due  of 
forty-five  thousand  ($45,000.00)  dollars  may 
be  reduced  at  the  rate  of  four  hundred  and 
fifty  ($450.00)  dollars  per  acre  for  all  gronnd 
which  he  may  lose  by  reason  of  any  such  ad- 
verse litigation  or  compromise."  When  ap- 
pellants had  sunk  a  shaft  to  quartzlte,  and 
drifted  therefrom  361  feet  east  and  874  feet 
west,  without  discovering  any  ore,  they  at- 
tempted to  rescind  the  option  agreement,  aft- 
er first  secretly  severing  and  removing  from 
the  premises  the  machinery  and  implements 
employed  In  the  business,  and  described  In 
the  complaint  as  follows:  "Two  boilers,  $200 
each;  one  hoisting  engine,  $000;  one  ah- 
compressor,  $600;  two  air  drills,  $175;  ptping 
and  fittings  for  said  air  drills,  $200;  one  elec- 
tric light  plant,  fittings,  and  machinery,  $600: 
one  station  pump  and  fittings,  $600;  one  sink- 
ing pump  and  fittings,  $400;  one  air  drum, 
$75;  one  hoisting  cage,  $75;  thirteen  hundred 
feet  of  iron  track,  $200;  miscellaneous  lot  of 
drills,  tools,  and  other  personal  property  be- 
longing to  the  Ground  Hog  claim,  and  used 
at  the  hoist  thereon,  $200." 

The  reasons  for  rescission  stated  In  the  no- 
tice, and  urged  by  counsel  for  appellants,  are 
"mistake  and  misrepresentations  of  material 
facts  concerning  the  said  properties,  and  the 
extent,  situation,  and  boundaries  of  the  same, 
relying  upon  which  representations  the  nn- 
dersigned  were  induced  to  enter  into  the  said 
alleged  contract,  and  to  make  extensive  ex- 
penditures in  connection  therewith,  and  also 
by  reason  of  failure  of  the  consideratioii  of 
the  said  alleged  contract  in  material  re- 
spects." 

Appellants  were  not  only  aware,  at  the 
time  of  making  the  contract,  that  some  con- 
troversy had  arisen  with  reference  to  conflict- 
ing claims,  but  it  actually  knew  for  about 
one  year  and  three  months  before  it  offered 
to  rescind  that  the  title  to  a  portion  of  the 
property  had  failed.  It  would  do  violence  to 
the  terms  of  this  option  agreement,  were  we 
to  assume  that  facts  Justifying  rescission 
ever  existed;  and,  if  such  Oiere  were,  the 
right  was  lost  by  appellants'  inexcusable  de- 
lay. Section  1285,  Rev.  Olv.  Oode  1903. 
Granting  that  the  mistake  as  to  the  bound- 
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tries  of  certain  lodes  was  an  essential  Indnce- 
ment  of  tbe  option  agreement,  rescission  is 
prevented  by  the  stipulation  that  $450  per 
acre  be  deducted  from  the  balance  to  be 
paid,  should  appellants  elect  to  purchase  the 
property,  and  the  undisputed  evidence  shows 
gncb  amount  to  be  more  than  ample  compen- 
sation for  all  ground  to  which  an  adverse 
claim  was  established.  As  the  value  of  these 
mining  locations  depended  upon  the  contin- 
^Dcy  of  finding  gold  in  paying  quantities, 
the  ^,000  was  paid  for  the  mere  chance  to 
win  large  profits,  and  tbe  option  to  purchase 
tbe  property  should  the  venture  prove  suc- 
cesaful. 

The  contract  cannot  be  rescinded  for  the 
further  reason  that  the  selling  price  of  the 
property  was  greatly  depreciated  by  demon- 
strating Its  unproductiveness,  and  the  aban- 
donment of  undisturbed  iMssession  at  so  late 
a  time  cannot  restore  to  respondent  every- 
thing of  value  which  appellant  received. 

There  is  no  merit  In  the  contention  that 
the  shaft  and  drifts  are  tbe  improvements 
which  it  was  stipulated  should  be  retained 
by  respondent  as  rent  for  the  occupation  of 
the  property  during  the  time  appellants  might 
continue  In  possession,  and  as  damages  aris- 
ing from  a  breach  of  the  contract  to  purchase. 
At  the  termination  of  appellants'  estate  by 
their  failure  to  perform  the  conditions  of  tbe 
option,  such  holes  in  the  gn^und  would  of 
necessity  revert  with  the  land  to  resiwndent, 
and  It  was  never  the  Intention  to  regard  any- 
thing of  that  character  as  an  Improvement. 
Tbe  parties  had  reference  to  removable  bet- 
terments, which.  In,  the  absence  of  an  agree- 
ment to  the  contrary,  might  be  taken  away. 
At  page  66  of  16  Am.  &  £ng.  Encyc.  of  Law, 
tbe  author  appends  the  following  note  to  his 
definition  of  the  term  "Improvements":  "It 
would  be  difficult  to  select  a  more  compre- 
bensive  word,  and,  where  the  parties  say 
that  all  Improvements  which  may  be  placed 
on  the  premises  shall  belong  to  the  lessor,  It 
is  difficult  to  say  what.  If  anything,  would 
be  excluded."  At  the  time  tbe  option  was 
obtained  and  appellants  went  Into  possession, 
there  wap  great  activity  in  the  Two  Bit  min- 
ing district,  and  the  market  for  mining 
ground  was  good,  but  since  that  time  devel- 
opment work  and  sales  have  ceased.  In  fact, 
there  was  but  one  shaft  in  operation  when 
appellants  abandoned  their  undertaking,  and 
Borreptltlously  removed  the  property  to  re- 
cover which  this  action  was  tnstituted.  Min- 
ing propositions  being  usually  more  or  less 
hazardous,  and  tbe  value  of  undeveloped  lodes 
speculative,  it  would  be  extremely  difficult  to 
ascertain  the  actual  detriment  caused  by  a 
breach  of  such  a  contract  as  this,  and  for  that 
reason  tbe  parties  could  anticipate  and  law- 
fully agree  upon  the  amount  of  damages  that 
a  breach  thereof  would  occasion.  Section 
1275,  Bev.  Civ.  Code  1903;  Barnes  v.  Clem- 
ent 8  8.  D.  421,  66  N.  W.  810. 

Without  the  aid  of  a  brief  on  the  part  of 
resQondent,  we  bave  carefully  examined  ev- 


ery point  urged  as  error,  and  find  nothing  for 
which  the  case  should  be  reversed.  The 
judgment  appealed  from  Is  therefore  affirmed. 

CORSON,  J.  (dissenting).  I  am  unable  to 
concur  with  the  majority  of  the  court  in  its 
opinion  in  this  case,  and  will  briefly  state 
my  reasons  for  dissenting  tberefrom. 

The  defendants,  in  their  answer,  as  one  de- 
fense, allege  that  the  plaintiff  made  certain 
material  representations  In  regard  to  tbe 
boundaries  and  ownership  of  the  mining 
ground  described  In  the  contract,  and  that 
they  relied  upon  said  representations,  and, 
but  for  the  same,  would  not  have  entered  In- 
to the  contract  for  the  purchase  of  the  prop- 
erty, and  that  said  representations  were  un- 
true, and  that  they  therefore  rescinded  tbe 
contract  These  allegations  were  proven  by 
uncontradicted  evidence.  The  majority  of 
the  court.  In  its  opinion,  takes  the  view  that 
as  there  was  a  stipulation  In  tbe  contract 
providing  that.  In  case  the  title  of  the  plaln- 
tltr  to  any  of  the  mining  ground  described  in 
the  contract  should  fall,  there  might  be  a  re- 
duction of  $450  per  acre,  for  so  much  of  the 
ground  as  might  be  lost,  the  defendants  must 
rely  entirely  upon  the  contract,  and  were  not 
entitled  to  rescind.  This  seems  to  me  an  er- 
roneous view.  If  there  were  material  mis- 
representations as  to  tbe  boundaries  and  own- 
ership of  the  mining  property,  by  which  the 
defendants  were  induced  to  enter  into  the 
contract,  they  were,  in  my  Judgment,  entitled 
to  rescind  the  same,  notwithstanding  tbe  stip- 
ulations referred  to,  as  they  were  entitled  to 
the  mining  ground  substantially  as  represent- 
ed by  the  plalntiCT,  whether  the  misrepresen- 
tations on  his  part  were  fraudulently  made 
or  made  by  mistake.  Section  1283  of  tbe  Re- 
vised Civil  Code  of  1908  provides:  "A  party 
to  a  contract  may  rescind  tbe  same  in  the 
following  cases:  (1)  If  the  consent  of  the 
party  rescinding  or  any  party  Jointly  connect- 
ed with  him  was  given  by  mistake  or  obtain- 
ed through  duress,  menace,  fraud.  •  •  • 
(4)  If  such  consideration,  before  it  Is  rendered 
to  him,  falls  in  any  material  respect  from  any 
cause."  And  section  1284  provides:  "A  stip- 
ulation that  errors  of  description  shall  not 
avoid  a  contract, -or  shall  be  the  subject  of 
compensation,  or  both,  does  not  take  away 
the  right  of  rescission  for  fraud  nor  for  mis- 
take, where  such  a  mistake  is  in  a  matter 
essential  to  the  inducement  of  the  contract, 
and  is  not  capable  of  exact  and  entire  com- 
pensation." It  will  thus  be  seen  that  a  party 
to  a  contract  may  rescind  the  same  when  his 
consent  thereto  was  given  by  mistake  or  ob- 
tained by  fraud,  or  if  tbe  consideration,  be- 
fore it  is  rendered  to  him,  fails  In  a  material 
respect  And  It  will  be  further  observed  that 
errors  of  description  will  avoid  a  contract, 
notwithstanding  tbe  stipulation  contained 
therein,  where  there  Is  fraud  or  mistake,  and 
such  mistake  Is  In  a  matter  essential  to  the 
Inducement  of  the  contract  and  Is  not  capa- 
ble of  exact  and  entire  compensation. 
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It  appears  from  the  undisputed  evidence 
that  the  northerly  boundary  of  three  of  the 
claims  in  which  the  plaintiff  had  a  one-half 
interest,  which  were  represented  by  the  plain- 
tiff as  being  bounded  by  a  barbed-wire  fence, 
was  from  four  to  six  hundred  feet  southerly 
therefrom,  and  that  these  claims  overlapped 
two  other  claims,  on  one  of  which  the  de- 
fendants erected  their  hoisting  works  and 
sunk  their  shaft,  and  which  were  represented 
by  the  plaiittUf  as  being  his  sole  property, 
and  were  free  from  all  adverse  claims.  Clear- 
ly, the  fraud  or  mistake  as  to  several  acres 
of  mining  ground,  including  a  one-half  inter- 
est in  the  ground  upon  which  the  defendants 
had  erected  their  hoisting  machinery,  consti- 
tuted material  representations,  and  such  as 
were  not  capable  of  exact  and  entire  compen- 
sation. It  may  be  laid  down  as  a  general 
rule  that,  when  parties  to  a  contract  for  the 
purchase  of  real  property  make  representa- 
tions as  to  the  boundaries  of  the  same,  which 
are  material  and  constitute  the  Inducement 
for  the  making  of  the  contract,  the  buyer  is 
entitled  to  rescind  if  the  boundaries  are  not 
as  represented.  In  Blgham  v.  Madison,  '103 
Tenn.  358,  52  S.  W.  1074,  47  L.  R.  A.  267,  thu 
Supreme  Court  of  Tennessee  held:  "Where, 
on  a  sale  of  land,  the  boundaries  are  pointed 
out,  and  the  parties  are  mutually  and  honest- 
ly mistaken  as  to  their  location,  and  such 
mistake  is  material,  and  the  vendee  fails  to 
get  the  land  he  intended  to  buy,  and  which 
the  vendor  thought  be  was  selling  and  had  a 
right  to  sell,  the  vendee  will  be  entitled  to  a 
rescission."  When,  therefore,  the  defendants 
discovered  the  falsity  of  the  representations 
of  the  plaintiff  as  to  the  boundaries  and  own- 
ership of  these  claims,  they  were  clearly  en- 
titled to  rescind  the  contract,  notwithstand- 
ing the  stipulations  therein. 

It  is  further  stated  in  the  majority  opinion 
that  the  defendants  were  not  entitled  to  re- 
scind for  the  reason  that  there  was  too  long 
a  delay  in  asserting  their  rights,  but,  in  my 
Judgment,  the  delay  was  not  nnreasona- 
ble,  in  view  of  the  circumstances  disclosed 
by  the  evidence,  and  the  court  would  have 
been  justified  In  so  ruling  as  matter  of  law. 

The  position  is  further  taken  in  the  majori- 
ty opinion  that  the  defendants  could  not  re- 
store to  the  plaintiff  everything  of  value 
which  they  had  received  from  him,  by  rea- 
son of  the  depreciation  in  the  value  of  the 
property.  If,  however,  the  property  was  re- 
stored, the  fact  that  it  had  depreciated  in 
value  could  not  affect  that  right.  In  the 
quite  recent  case  of  Snow  v.  Alley,  144  Mass. 
546,  11  N.  E.  764,  59  Am.  Rep.  119,  the  Su- 
preme Court  of  Massachusetts,  in  discussing 
this  subject,  says:  "The  right  to  rescind  or 
avoid  a  contract  proceeds  upMi  the  ground 
that  a  party  has  been  fraudulently  betrayed 
into  making  it,  and,  having  thus  been  induced 
to  part  with  his  own  property,  may  resume 
possession  of  It.  on  returning  that  which  he 
has  himself  received,  and  thus  placing  the 
other  party  in  the  same  position  that  he  was 


before  the  contract  was  made.  If  tiiat  which 
he  returns  is  diminished  in  value  by  natural 
causes,  or  In  the  ordinary  or  proper  nse  of 
it,  he  may  atlU  return  it,  as  in  such  case,  the 
contract  being  rescinded,  such  diminution  la 
the  loss  of  the  original  owner."  And  In 
Goodrich  v.  Lathrop,  94  Cal.  56,  29  Pac.  329, 
28  Am.  St  Rep.  91,  the  Supreme  Court  of 
California  says:  "Section  3407  of  the  Civil 
Code  provides:  'Rescis8i<Ki  cannot  be  adjudg- 
ed for  mere  mistake,  unless  the  party  against 
whom  it  is  adjudged  can  be  restored  to  sub- 
stantially the  same  position  as  If  the  con- 
tract had  not  been  made.'  The  words  'same 
position,'  found  in  the  section,  are  used  with 
reference  to  the  snbject-matter  of  the  con- 
tract, and  the  fact  that  the  market  value  of 
the  property  may  have  depreciated  while  out 
of  the  possession  of  the  vender  does  not  de- 
feat the  vendee's  right  of  rescission.  If  the 
property  can  be  returned  by  the  vendee  In 
substantially  the  same  condition  as  when  be 
received  it,  then  the  requirements  of  this  sec- 
tion of  the  Code  are  fully  satisfied." 

If  I  am  correct  in  the  opinion  that  the  de- 
fendants had  the  right  to  rescind  the  con- 
tract, then  they  were  entitled  to  remove  all 
the  machinery  and  Improvements  made  by 
them  upon  the  property  capable  of  removal, 
and  the  tools  and  Implements  belonging  to 
them,  notwithstanding  the  stipulations  In  tbs 
contract,  for  when  the  contract  was  rescind- 
ed all  the  stipulations  therein  were  necessar- 
ily rescinded,  also.  As  we  have  seen,  by  rea- 
son of  the  falsity  of  the  representations  made 
by  the  plaintiff,  by  which  they  were  induced 
to  enter  Into  the  contract,  they  were  not  only 
deprived  of  a  very  large  portion  of  the  min- 
ing ground  described  in  the  contract,  but  also 
of  a  one-half  interest  in  the  hoisting  works 
erected  by  them,  and  In  the  shaft  and  drifts 
excavated  by  them.  Certainly,  under  these 
circumstances,  it  would  be  manifAtly  nnjust 
to  give  the  Improvements  made  by  the  de- 
fendants to  the  plaintiff,  who  had  made  the 
misrepresentations. 

Holding  these  views,  I  am  clearly  of  the 
opinion  that  a  new  trial  should  be  granted. 


McVAT  V.  BRIDGMAN  et  al. 

(Supreme  Court  of  South  Dakota.    Not.  11, 
1903.) 

APPBAI^DISMISSAIy-ORDER  DENTING  NEW 
TRIAL  —  ABSTRACT  —  INDEXING  —  BRIH^FS— 
REFERENCE  TO  ABSTRACT  —  PRINTING  — 
RULES  OF  COtJRT. 

1.  Where  an  appeal  from  an  order  denying  a 
new  trial  is  taken  with  an  appeal  from  a  judg- 
ment rendered  before  the  order  was  made,  the 
two  constitute  but  one  appeal,  and  the  appeal 
from  the  order  is  not  subject  to  dismissal  under 
Bev.  Code  Civ.  Proc.  !  442,  providing  that  "the 
appeal  to  the  Supreme  Court  must  be  taken 
within  sixty  days  after  written  notice  of  the  or^ 
der  shall  have  been  given  to  the  party  appealing; 
every  other  appeal  must  be  taken  within  two 
years  after  the  judgment  shall  be  perfected, 
by  filing  the  judgment  roll." 
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2.  Th«  court  will  generally  refow  to  dinulM 
tn  appeal  because  the  appellant's  brief  does  not 
comply  with  the  requirements  of  the  Sapreme 
Court  mle  requiring  it  to  refer  to  the  portions 
of  the  abstract  on  which  he  relies  to  sustain  the 
imints  made  by  him  in  his  brief,  but  will  permit 
the  brief  to  be  amended  on  payment  of  a  rea- 
sonable attorney's  fee  to  the  opposing  party. 

3.  An  appeal  will  not  be  dismissea  Iwcause 
the  abstract  and  brief  are  not  printed  in  the 
manner  prescribed  by  Sup.  Ct.  Rule  No.  18,  as 
the  mle  itself  fixes  the  penalty  for  failure  to 
comply  therewith  as  a  denial  of  costs  for  print- 
ed matter  not  in  the  required  form. 

Appeal  from  Glicult  Court,  Bon  Homme 
County;  E.  G.  Smith,  Judge. 

Action  by  William  McVay,  as  administra- 
tor of  the  estate  of  Timothy  O'Brien,  deceas 
ed.  against  Hosea  Brid^man  and  others. 
Judgoient  for  plaintiff,  and  defendants  ap- 
peal. Motion  to  dismiss  appeal.  Motion  de- 
nied. 

N.  J.  Cramer  and  Elliott  &  Stllwlll,  for  ap- 
pellants. Gamble,  Tripp  &  Holman,  for  re- 
spondent. 

CORSON,  J.  This  case  comes  before  ns 
on  two  preliminary  motions.  The  first  Is  to 
dismiss  the  appeal  as  to  the  order  denying 
the  new  trial  on  the  ground  that  the  appeal 
from  BDcb  order  was  not  taken  within  00  days 
after  the  notice  of  the  entry  of  the  order. 
The  judgment  in  this  case  was  rendered  on 
the  9th  day  of  September,  1902,  and  subse- 
quently a  motion  for  a  new  trial  was  made 
and  denied,  and  on  the  16th  day  of  December 
notice  that  the  order  denying  the  new  trial 
had  been  entered  was  aerred  upon  the  re- 
spondent, and  on  the  17tb  day  of  February, 
1903,  a  notice  of  appeal  from  the  Judgment 
and  order  denying  a  new  trial  was  duly  serv- 
ed and  filed.  It  will  thus  be  seen  that  the 
notice  of  appeal  from  the  order  denying  a 
new  trial  was  taken  more  than  60  days  after 
the  entry  of  the  order  and  notice  thereof,  and 
therefore  the  question  Is  clearly  presented 
(or  our  determination  whether  or  not  an  ap- 
peal from  an  order  denying  a  new  trial,  made 
after  Judgment,  and  taken  with  an  appeal 
from  the  Judgment,  must  be  taken  within  00 
days  after  the  entry  of  the  order  and  no- 
tice of  the  same  shall  have  been  served  upon 
the  opposite  party.  While  this  question  has 
been  raised  in  several  cases  In  this  court,  it 
has  not  been  heretofore  decided,  for  the  rea- 
son that  the  appeals  in  those  cases  were  dis- 
posed of  on  other  grounds,  and  the  decision 
of  the  question  before  us  was  not  deemed 
necessary. 

It  Is  contended  by  the  respondent  that  the 
order  denying  the  new  trial  comes  within  the 
class  of  orders  mentioned  In  section  442  of 
the  Revised  Code  of  Civil  Procedure,  which 
reads  as  follows:  "The  appeal  to  the  Su- 
preme Court  must  be  taken  within  sixty  days 
after  written  notice  of  the  order  shall  have 
been  given  to  the  party  appealing;  every 
other  appeal  most  be  taken  within  two  years 
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after  the  Judgment  shall  be  perfected,  by 
filing  tbe  Judgment  roll;"  and  tliat  no  appeal, 
therefore,  lies  from  sncb  order  after  tbe 
lapse  of  00  days  from  the  entry  and  notice 
of  the  order.  Tbe  appellants,  on  the  other 
hand,  contend  that  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  taken  In 
connection  with  the  Judgment  constitutes  but 
I  one  appeal,  and  is  In  effect  an  appeal  from 
I  the  Judgment— the  appeal  from  the  order  be- 
ing  an  incident  to  the  appeal  from  the  Judg- 
ment; and  hence  that  the  appeal  from  the 
order  In  connection  with  the  Judgment  may 
be  taken  at  any  time  wltbln  two  years,  as 
I  prescribed  for  an  appeal  from  the  Judgment 
I  We  are  Inclined  to  agree  with  the  appellants 
'  in  this  contention,  and  to  treat  the  appeal, 
I  though  Including  both  tbe  Judgment  and  or- 
',  der,  as  constituting  in  effect  bat  one  appeal. 
j  This  view  Is  not  only  sustained  by  the  for- 
mer decisions  of  this  court,  but  seems  to 
follow  as  a  natural  conclusion  therefrom,  in 
the  case  of  Hawkins  v.  Hubbard,  2  S.  D.  631. 
61  N.  W.  774,  this  court  held  that  an  appeal 
from  the  Judgment  and  from  an  order  over- 
ruling a  motion  for  new  trial  made  after 
Judgment  would  not  be  dismissed  as  a  double 
appeal  holding,  In  effect,  that  the  appeal 
from  the  Judgment  and  from  tbe  order  taken 
together  at  the  same  time  by  the  same  notice 
and  upon  one  undertaking  was  in  effect  but 
one  appeal.  This  view  was  approved  in  Wil- 
liams V.  Williams,  0  8.  D.  284,  61  N.  W.  38, 
and  in  Kountz  v.  Kountz,  16  S.  D.  66.  87  N. 
W.  623.  It  is  true  that  in  neither  of  these 
cases  did  the  court  In  terms  say  that  the  ap- 
peal from  the  Judgment  and  the  order  deny- 
ing a  new  trial  taken  In  one  notice  of  appeal 
constituted  but  one  appeal,  but  the  effect  of 
those  decisions  leads  clearly  to  such  a  conclu- 
sion, as  this  court  had  held  In  the  early  case 
of  Hackett  v.  Gunderson,!  S.  D.  4T9,  47  N.  W. 
546,  tbat  an  appeal  from  two  Independent 
orders  constituted  a  double  appeal.  And 
hence,  if  tbe  appeal  from  the  Judgment  and 
from  the  order  denying  the  new  trial  did  not. 
In  effect,  constitute  one  appeal,  the  appeal 
In  tbose  cases  should  have  been  held  to  con- 
stitute double  appeals,  and  dismissed,  under 
the  authority  of  Hackett  v.  Gunderson,  supru. 
Tbe  conclusion  that  we  have  arrived  at  that 
the  appeal  from  the  Judgment  and  order  deny- 
ing a  new  trial  made  after  Judgment  practi- 
cally constitutes  but  one  appeal,  and  should 
be  so  construed  by  this  court,  is  further 
strengthened  by  tbe  decision  of  this  court  hold- 
ing tbat  an  appeal  from  an  order  denying  a 
new  trial  before  Judgment  is  not  necessary, 
as  the  order  will  be  reviewed  on  appeal  from 
tbe  Judgment  as  an  Intermediate  order,  and 
tbat  the  limitation  of  60  days  In  which  an  ap- 
peal from  an  order  may  be  taken  has  no  ap- 
plication to  such  an  order  made  and  deter- 
mined before  Judgment  when  an  appeal  Is 
taken  from  tbe  Judgment  and  the  making  of 
such  order  Is  assigned  as  error.  Granger  v. 
Roll,  6  8.  D,  611,  62  N.  W.  970.  No  good 
reason  has  been  or  can  be  suggested  why  an 
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order  denying  a  new  trial  made  before  judg- 
ment may  be  reviewed  on  appeal  from  the 
Judgment  after  the  60  days  have  elapsed,  and 
an  appeal  from  an  order  made  after  Judgment 
denying  a  new  trial  should  be  made  within  60 
days  after  the  entry  and  notice  of  the  order 
when  Bucb  an  appeal  is  taken  in  connection 
with  the  Judgment  This,  in  effect,  would  be 
giving  the  trial  court  the  power  to  abridge  the 
right  of  a  party  to  appeal  by  denying  him  an 
extension  of  time  before  Judgmeut  in  which 
to  make  his  motion  for  a  new  trial.  We  are 
clearly  of  the  opinion  that  the  Legislature 
could  never  have  Intended  that  the  rights 
of  a  party  to  the  benefits  of  an  appeal  should 
be  dependent  upon  the  discretion  of  a  trial 
Judge  In  granting  or  refusing  a  stay  of  pro- 
ceedings tor  the  purpose  of  making  a  motion 
for  a  new  trial.  In  many  cases  an  appeal 
from  the  Judgment  would  be  of  little  avail 
to  the  appellant  unless  he  could  have  a  re- 
view of  the  order  denying  a  new  trial.  Under 
the  theory  of  the  counsel  tor  the  respondent, 
appellants  must  take  their  appeal  from  the 
order  within  60  days  after  the  entry  of  the 
order  and  notice  thereof,  or  their  right  to  have 
the  order  reviewed  by  the  appellate  court 
would  be  lost.  ^  We  are  of  the  opinion  that  we 
are  not  required,  taking  into  consideration  the 
various  sections  of  the  Code  governing  new 
trials  and  appeals,  to  place  upon  the  provisions 
of  the  Code  such  a  construction  as  that  con- 
tended for  by  the  respondent.  As  before  stat- 
ed, we  have  virtually  held  that  an  appeal  from 
an  order  made  after  Judgment  and  the  appeal 
from  the  Judgment  taken  In  the  same  notice  of 
appeal  and  upon  one  undertaking  is  practically 
an  appeal  from  the  Judgment,  and  In  now 
holding  in  this  case  that  the  appeal  from  the 
order  after  Judgment  so  taken  in  connection 
with  the  judgment  constitutes  but  one  appeal, 
and  that  the  order  may  be  reviewed  notwith- 
standing more  tlian  60  days  elapsed  after  the 
entry  and  notice  of  the  same  before  the  appeal 
was  taken,  we  are  following  the  previous  de- 
cisions of  this  court,  and  that  any  other  ruling 
would  be  in  conflict  therewith.  The  decisions 
referred  to  from  California  and  Wisconsin  fur- 
nish but  very  little  aid  to  the  court  in  the  solu- 
tion of  the  question  we  are  considering,  as  the 
Legislature  of  California  has  made  a  special 
provision  for  appeals  from  orders  denying  a 
new  trial  as  follows:  "An  appeal  may  be 
taken:  (1)  From  a  final  judgment  in  an  action 
or  special  proceeding  commenced  In  the  court 
in  which  the  same  was  rendered  within  one 
year  after  the  entry  of  Judgment  But  an 
exception  to  the  decision  or  verdict  on  the 
ground  that  it  is  not  supported  by  the  evi- 
dence, cannot  be  reviewed  on  an  appeal  from 
the  Judgment  unless  the  appeal  Is  taken  within 
sixty  days  after  the  rendition  of  the  judg- 
ment" And  the  statute  of  Wisconsin  con- 
tains provisions  not  contained  in  our  Code. 
These  views  lead  to  the  conclusion  that  the 
motion  to  dismiss  the  appeal  as  it  effects  the 
appeal  from  the  order  denying  a  new  trial 
must  be  denied. 


It  win  be  observed  that  In  this  opinion  we 
have  not  discussed  the  question  of  an  appeal 
from  an  order  granting  a  new  trial  or  an  order 
refusing  a  new  trial  in  which  an  appeal  is  not 
taken  In  connection  with  the  judgment  As  to 
the  time  for  appealing  from  these  orders,  and 
as  to  whether  or  not  they  are  Included  within 
the  class  of  orders  specified  In  section  442  of 
the  Code,  we  express  no  opinion  at  this  time. 

The  second  motion  to  dismiss  the  appeal  Is 
based  upon  the  grounds:  (1)  That  the  Index 
to  the  abstract  does  not  comply  with  the  re- 
quirements of  rule  14  of  this  court;  (2)  that 
appellants'  brief  fails  to  refer  to  the  portions 
of  the  abstract  on  which  they  rely  to  sustain 
the  points  made  by  them  in  their  brief;  and 
(3)  that  the  abstract  and  brief  are  not  printed 
In  the  manner  prescribed  by  rule  18.  The  first 
ground  is  not  sustained,  as  the  index  to  the 
abstract  Is  sufficient  under  the  rule.  The  sec- 
ond ground  seems  to  be  sustalneil,  but  this 
court  has  generally  refused  to  dls)tiias  an  ap- 
peal upon  this  ground  where  a  reasonable  ex- 
cuse has  been  shown,  and  has  permitted  the 
brief  to  be  amended  so  as  to  conform  to  the 
rule  upon  payment  of  a  reasonable  attorney's 
fee  to  the  opposing  party.  While  the  reasons 
stated  by  counsel  in  his  affidavit  for  a  failure 
to  comply  with  the  rule  Is  not  entirely  satis- 
factory, we  shall  allow  him  to  make  the 
amendments  in  his  brief  necessary  to  make  it 
comply  with  the  rule  upon  paying  to  the  re- 
spondent within  30  days  the  sum  of  $10  and 
serving  upon  htm  his  brief  as  so  amended, 
the  respondent  to  have  30  days  after  such 
service  In  which  to  serve  and  file  an  amended 
abstract  and  brief.  The  motion  will  be  denied 
as  to  the  third  ground  mentioned  for  the 
reason  that  the  rule  fixes  the  penalty  for  a 
failure  to  comply  with  the  same  to  be  a  denial 
of  costs  for  printed  mattw  which  is  not  in  the 
form  required  by  rule  18. 

The  application  of  the  appellants  for  leave 
to  amend  their  brief  Is  granted,  and  the  mo- 
tion to  dismiss  Is  dented,  with  leave  to  the  re- 
spondent to  renew  the  same  in  case  of  failure 
on  the  part  of  the  appellants  to  make  and 
serve  an  amended  brief  and  pay  the  attcmcy's 
fee  herein  imposed. 

In  le  JAMES'  ESTATIL 

PEARD  et  al.  v.  O'NEIIXk 

(Supreme  Court  of  Nebraska.     Nov.  18,  1S03.^ 

PROBATE    PROCEEDINGS— SETTINO    ASIDB— BQ- 
UITY— ALLOWANCE  TO  WIDOW— SUM- 
MONS IN  BRROR. 

1.  Every  proceeding  t«  set  aside  an  order  of 
a  county  court  made  in  the  course  of  probate 
or  administration  proceedings,  on  the  ground 
that  it  was  obtained  by  fraud,  is  not  of  neces- 
sitv  equitable  in  its  nature. 

2.  It  is  only  where  a  final  judgment  has  been 
procured  by  fraud,  or  some  order  which,  by  rea- 
son of  the  lapse  of  the  term  and  its  finality, 
cannot  be  Bet  aside  by  the  ordinary  powers  of 
the  court,  that  its  equity  powers  come  into 
play. 

3.  An  order  allowing  an  alleged  widow  a  cer- 

\  %.  See  Bxecutora  sod  Adminlstraton.  vol.  IS. 
Cent  Dig.  t  726. 
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Uin  mm  each  month,-  pending  administration, 
for  her  maintenance,  is  subject  to  modification 
durioK  administration  as  circumstances  may  re- 
quire. 

4.  Where  no  sammons  in  error  issaes,  the 
date  of  Tolantary  appearance  is  to  be  taken  as 
the  date  of  commencement  of  proceedings  in  er- 
ror, within  the  meaning  of  section  oi>2.  Code 
CiT.  Proc. 

(SrllabuB  bgr  the  Conrt.) 

Commisaloners'  Opinion.  Department  No. 
3.  Appeal  from  District  Ck>urt,  Hamilton 
Coonty;  Sombarger,  Judge. 

Action  by  Albertlna  Peard  and  another 
against  Ullie  O'Neill.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Dismissed. 

Tbomas  H.  Mathers,  for  appellant  Hainer 
&  Smith,  for  appellees. 

POCND,  O.  Counsel  seems  to  have  as- 
tumed  that  be  could  take  an  appeal  from  the 
district  court  to  the  Supreme  Court  In  a  pro- 
bate proceeding.  At  any  rate,  he  filed  no 
petition  in  error,  and  caused  no  summons  In 
error  to  Issue.  He  now  contends  that  an 
appeal  Is  maintainable.  I  do  not  think  this 
Tlew  can  be  sustained.  It  is  not  every  pro- 
ceeding to  obtain  the  setting  aside  of  an  or- 
der by  the  court  which  rendered  it,  even 
though  predicated  upon  fraud,  that  is  equi- 
table in  its  nature.  Courts  of  law  liave  al- 
ways bad  the  power  to  set  aside  their  own 
orders,  rendered  In  a  proceeding  pending  be- 
fore them,  during  the  pendency  of  such  pro- 
ceeding, upon  showing  that  such  orders  were 
obtained  by  fraud.  It  is  only  where  a  final 
Judgment  has  been  procured  by  fraud,  or  an 
order  wtilcli,  by  reason  of  the  lapse  of  the 
term  and  its  finality,  cannot  be  set  aside  by 
the  ordinary  powers  of  the  court,  that  its 
equitable  powers  come  into  play.  In  this 
case  there  appears  no  ground  for  thinking 
that  any  equitable  powers  of  the  county 
conrt  needed  to  be  exercised  in  order  to  give 
the  petitioners  all  the  relief  which  they 
sought  The  case  is  not  analogous  to  a  final 
ordnr  admitting  a  will  to  probate,  nor  to  an 
order  of  final  statement  of  an  estate.  The  or- 
der sought  to  be  set  aside  was  an  interlocu- 
toiy  one,  allowing  an  alleged  widow  $15  per 
month  for  maintenance  pending  administra- 
tion, and  was  subject  to  modification  during 
the  administration  as  circumstances  might 
require.  Baker  v.  Baker,  SI  Wis.  538,  8  M. 
W.  289;   In  re  Fisher,  15  Wis.  512. 

The  appearance  of  the  defendants  on  June 
13,  1908,  Judgment  having  been  rendered  No- 
vember 11,  1902,  does  not  constitute  a  com- 
mencement «f  proceedings  in  error  in  the  six 
months  limited  by  the  statute.  They  are  not 
commenced  until  summons  in  error  Issues. 
Bemis  V.  Bogers,  8  Neb.  149.  The  date  of 
voluntary  appearance,  no  summons  having 
been  issued,  is  to  be  taken  as  the  date  of 
commencement  Benson  v.  Michael,  29  Neb. 
131,  45  N.  W.  276.  Moreover,  no  petition  hi 
eiror  has  been  filed  even  yet  As  the  pro- 
ceedings were   not  commenced   within   th^ 


I'  meaning  of  that  term,  as  used  in  section  692, 
Code  Civ.  Proc.,  In  the  time  limited,  I  think 
they  should  be  dismissed. 

The  district  court  instead  of  trying  the 
case  de  novo,  as  it  evidently  should  have 
done,  simply  reversed  the  Judgment  of  the 
county  court,  which  had  refused  to  proceed 
in  the  matter,  and  sent  the  cause  back  to  that 
court  for  trial.  The  merits  have  never  been 
passed  upon,  and  I  do  not  see  that  any  one 
will  sufTer  in  any  case' by  dismissal  of  the 
present  proceedings.  I  therefore  recommend 
that  the  motion  to  dismiss  be  sustained,  and 
that  the  motion  for  leave  to  file  an  additional 
transcript  be  overruled. 

DUFFIE  and  KIRKPATWCK,  CO.,  con- 
cur. 

PHR  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  It  is  ordered  that  the 
motion  to  dismiss  be  sustained,  and  that  the 
motion  for  leave  to  file  an  additional  tran- 
script be  overruled. 


HANSON  V.  HANSON. 
(Supreme  Court  of  Nebraska.    Oct  7,  1908.) 
PARTITION— INCUMBRANCE— USB  AND  OCCUPA- 
TION—RIGHTS  OF  TENANT   IN   COM- 
MON—LIMITATIONS. 

1.  In  an  action  for  partition,  in  which  It  ap- 
pears that  the  legal  or  record  title  is  and  has 
been  in  one  of  the  tenants  in  common,  and  that 
he  baa  incumbered  the  property  for  his  own 
benefit  and  advantage,  it  is  error  to  charge  the 
incumbrance  as  a  lien  upon  the  aliquot  interest 
of  his  co-tenant. 

2.  When,  in  an  action  for  partition,  it  appears 
that  the  parties  in  interest  are  not  tenants  In 
common,  merely,  but  are  partners  in  the  land, 
it  is  proper,  upon  an  accounting,  to  charge  ei- 
ther party  with  the  value  of  hia  individual  nse 
and  occupation  of  the  premises. 

S.  A  tenant  in  common  who  discharges  incum- 
brances or  makes  lasting  and  valuable  improve- 
ments upon  the  property  under  circumstances 
entitling  him  to  reimbursement  is  entitled  to  in- 
terest upon  moneys  expended  in  so  doing. 

4.  When  an  action  in  partition  involves  an 
accounting  of  transactions  between  the  parties 
extending  over  a  long  series  of  years,  it  is  the 
duty  of  Uie  trial  court,  by  himself  or  a  referee, 
to  state  the  account,  giving  the  items  or  classes 
of  items  and  sums  credited  and  charged  to  the 
respective  parties,  and  the  facts,  in  his  opinion, 
affording  a  reason  therefor,  so  that  this  court 
may  form  a  judgment  as  to  whether  the  conclu- 
sion reached  is  justified  by  the  law  and  the  evi- 
dence. 

5.  The  transactions  between  the  parties  with 
respect  to  the  land  In  question  having  extended 
over  a  long  term  of  years,  and  appearing  not 
yet  to  have  ended,  the  statute  of  limitations  is 
not  pleadable. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court;  Wayne  County; 
Boyd,  Judge. 

"Not  to  be  ofDcIally  reported." 

Suit  by  John  Bl.  Hanson  against  Hans  W. 
Hanson.  From  the  judgment  plaintiff  ap- 
peals.   Reversed. 

Ira    D.    Marston,    tor    appellant    A.    A. 

Welch,  for  appellee. 

\  2.  See  ParUtlon,  vol.  U,  Cent.  Die  H  M7,  1471. 
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AMES,  C.  For  more  than  20  yean  last 
past  tlie  plaintiff  and  defendant  have  been 
the  owners  in  Joint  tenancy,  or  tenancy  in 
common,  each  of  one-half  of  a  tract  of  land 
in  Wayne  county.  This  is  a  statutory  action 
for  a  partition,  with  which  are  united,  under 
the  authority  of  Mills  v.  Miller,  3  Neb.  87, 
mutual  demands  for  an  accounting  for  mon- 
eys expended  for  purchase  money,  improve- 
ments,  and  taxes,  and  of  rentals  received,  and 
of  the  value  of  use  and  occupation  during  the 
times  the  parties  have  respectively  occupied 
the  premises  and  parts  of  them.  Referees 
were  appointed  pursuant  to  the  statute,  who 
reirarted  that  the  lands  could  not  be  divided 
without  great  prejudice  to  the  owners,  and 
their  report  was  confirmed  by  the  court  with- 
out objection;  but  no  reference  was  made  to 
state  an  account  between  the  parties,  nor 
was  any  stated  by  the  court  The  legal  or 
record  title  to  the  land  has  at  all  times  been 
in  the  plaintiff,  and  while  be  was  in  sep- 
arate occupancy  he  incumbered  the  same  by 
mortgage,  which  is  held  by  a  third  party  in 
good  faith,  and  which,  as  to  the  latter.  Is  con- 
ceded to  be  a  valid  lien,  although  be  is  not  a 
party  to  the  action.  The  court  heard  a  large 
mass  of  testimony  concerning  the  transac- 
tions of  the  parties  relative  to  the  land,  and 
the  various  sums  expended  by  them  and  ac- 
cruing to  them,  respectively,  and  finally  de- 
creed that  each  was  the  owner  of  an  undivid- 
ed half  of  the  property,  subject  to  one-half 
the  lien  of  the  mortgage,  and  that  the  share 
of  the  defendant  was  further  subject  to  a 
lien  of  ^1,056.73  In  behalf  of  the  plaintiff  for 
a  balance  found  due  him  upon  the  account- 
ing, and  directed  the  premises  to  be  sold, 
and  the  proceeds  to  be  brought  Into  court  for 
distribution  accordingly.  The  plaintiff  ap- 
peals. 

How  the  court  arrived  at  either  of  these 
conclusions,  we  are  unable  to  ascertain.  So 
far  as  appears  from  the  record,  the  money 
borrowed  upon  the  mortgage  was  for  the  in- 
dividual use  and  advantage  of  the  plaintiff; 
and,  although  the  lien  of  the  instrument  upon 
the  whole  tract  cannot  be  disturbed  to  the 
prejudice  of  the  mortgagee,  as  between  the 
parties  to  the  action  it  is  clear  that  It  should 
be  discharged  at  the  expense  of  the  plaintiff 
alone.  The  suggestion  that  a  part  of  the 
money  thus  obtained  may  have  been,  and 
probably  was,  used  to  pay  a  part  of  the  pur- 
chase price  of  the  land,  has  no  bearing  on  this 
question,  because  the  plaintiff  has  a  distinct 
lien  for  the  sum  so  paid,  without  reference 
to  the  manner  in  which  he  obtained  it  With 
respect  to  the  item  of  |1,056.73,  found  as  a 
balance  due  the  plaintiff,  there  is,  as  we 
have  said,  no  statement  of  the  accounts  be- 
tween the  parties.  In  other  words,  there  is 
no  finding  of  facts  upon  which  it  can  be 
based,  and  we  are  ignorant  how  the  result 
was  arrived  at 

One  important  matter,  with  the  treatment 
of  which  by  the  court  we  are  unadvised,  but 
which  baa  been  debated  before  us,  is  whether 


the  parties  should  be  charged  with  the  value 
of  the  use  and  occupation  of  the  premises 
during  the  time  of  the  exclusive  occupancy 
by  them,  respectively.  The  defendant  con- 
tends that  such  a  charge  ought  not  to  be 
made,  because  of  ttie  general  rule  that  one 
joint  tenant  or  tenant  in  common  is  entitled 
to  enjoy  the  use  of  the  estate,  unless  he 
wrongfully  excludes  his  co-tenant  from  a  like 
enjoyment,  and  can  be  compelled  to  account 
to  the  latter  only  for  such  rentals  or  rev- 
enues therefrom  as  he  has  received  from 
third  parties.  To  what  extent.  If  any,  this 
rule  is  in  force  In  this  stat .,  we  do  not  feel 
called  upon  to  decide,  because  it  sufficiently 
appears  from  the  pleadings  and  evidence  in 
the  case  at  bar  that  the  interests  of  the  par- 
ties in  the  premises  In  controversy  are  not 
those  of  tenants  in  common,  merely,  but  rath- 
er to  be  regarded  as  those  of  partners,  and 
the  principles  of  accounting  applicable  to 
that  relation  should  therefore  be  employed  In 
this  Instance.  We  are  disposed  to  think, 
however,  that  Mills  v.  Miller,  supra,  and  sub- 
sequent decisions,  have  committed  this  court 
to  the  doctrine  that  in  most  cases  of  tenancy 
In  common  the  value  of  exclusive  use  and 
occupation  is  to  be  accounted  for  upon  final 
settlement,  and  that  the  balance  ascertained 
thereupon  Is  to  be  charged  as  a  lien  upon 
the  estate  in  the  lands  of  the  party  adjudged 
to  be  indebted  for  the  same.  Lynch  v.  Liynch, 
IS  Meb.  58G,  26  N.  W.  390.  It  is  true  that  in 
Oliver  V.  LAnsing,  50  Neb.  828,  70  N.  W.  368, 
the  validity  of  this  doctrine  is  questioned  up- 
on the  ground  that  individual  occupancy  of 
one  tenant  In  common  is  not  necessarily  evi- 
dence of  a  denial  of  common  occupancy  by 
his  co-tenant  but  It  appears  to  us  that  this 
distinction  is  more  metaphysical  than  reaL 
There  may  be  situations  in  which  common 
occupancy,  tf  requested,  would  be  permissi- 
ble; but  we  opine  that  in  most  instances,  un- 
der modem  conditions  of  society  and  business, 
it  would  be  difficult  to  so  adjust  affairs  that 
two  bodies  could  occupy  the  same  place  at 
the  same  time.  Nor  can  we  see  any  equitable 
reason  why,  under  circumstances  like  those 
in  this  case,  when  one  tenant  in  common  has 
enjoyed  the  exclusive  use  of  Joint  property, 
he  should  not  make  a  fair  recompense  there- 
for to  his  copartner.  It  is  probable  that  no 
invariable  rule  can  safely  be  laid  down,  but 
that  the  decision  of  each  case  must  depend 
upon  its  own  peculiar  circumstances.  With 
respect  to  interest,  which  was  one  of  the 
matters  discussed  at  the  bearing,  It  seems  to 
UB  that  when  one  co-tenant  has  expended 
money  In  discharging  incumbrances— as,  for 
instance,  taxes— upon  the  common  property, 
he  should  be  allowed  interest  upon  his  dis- 
bursements at  the  statutory  rate.  We  can- 
not in  principle,  divorce  the  Investment  of 
the  use  of  his  money  from  the  Investment  of 
the  money  Itself.  If  moneys  expended  for 
betterments  are  treated  in  the  same  manner, 
and  the  rental  value  of  the  lands.  Including 
improvements,  is  charged  hi  the  accounts,  we 
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think  aa  near  an  appraziinatloii  to  jnatice  will 
be  reached  aa  is  attainable  nnder  tbe  clr- 
cumstaDces.  If  i>erlstaable  stmctnres,  like 
tbe  dwelling  house  and  stables,  hare  deterio- 
rated with  tbe  lapse  of  years,  presumably 
tbe  value  of  their  use  has  gradually  dimln- 
iBbed  proportionately. 

The  defendant  seeks  the  repose  of  the  stat- 
ute of  limitations,  but  we  think  it  ought  to 
be  denied  to  blm.  The  tranaactlonB  between 
tbe  parties  with  respect  to  this  land  have 
extended  over  a  long  term  of  years,  and  ap- 
pear not  yet  to  have  terminated.  Neither 
party  should  be  heard  to  complain  that  the 
otber  has  not  sooner  called  for  an  accounting 
and  settlement. 

Both  parties  have  requested  us  to  try  the 
case  de  novo,  or,  In  other  words,  to  examine 
tbe  record  and  state  the  account  between 
tbem.  This,  we  think,  is  asking  too  much  of 
a  court  of  review,  and  is  a  task  which  tliis 
court  is  less  competent  to  perform  in  a  case 
of  this  kind  than  Is  tbe  trial  Judge.  As  is 
said  in  MUla  v.  Miller,  supra,  the  taking  of 
tnch  an  account  is  collateral  and  auxiliary 
to  the  main  purpose  of  the  action,  which  la 
partition,  and  It  Is  In  a  large  measure  clerical 
In  character.  It  is  doubtless  within  the  dis- 
cretion of  the  trial  Judge  to  perform  this 
service  himself,  but  it  is  more  In  keeping 
with  tlie  proprieties  of  Judicial  procedure  to 
refer  tbe  matter  for  an  ascertainment  of  the 
fkcts  and  a  settlement  of  tbe  respective  cred- 
its and  debits,  and  for  the  court,  upon  the 
coming  In  of  the  report,  to  decide  upon  the 
eortectnen  of  the  principles  which  have  been 
employed,  and  affirm  or  correct  the  conclu- 
sions of  tbe  referee  as  the  occasion  may  de- 
mand. At  all  events,  this  court  ought  not 
to  be  expected  to  serve  in  the  capacity  of  a 
commissioner  in  chancery.  If  the  trial  court 
sees  fit  to  assume  these  functions,  which  it 
is  entirely  proper  for  him  to  do,  it  is  Incum- 
bent upon  him  to  do  what  would  have  been 
required  of  a  commissioner,  namely,  find  and 
state  the  facts  according  to  which,  in  his 
opinion,  the  parties  are  to  be  Justly  charged 
or  credited  with  particular  Items  or  classes 
of  items  and  smns  upon  tbe  account,  and 
state  tbe  account;  and  tbls  court  can  then 
say,  as  In  otber  cases,  whether  or  not,  in 
its  opinion,  tbe  Judgment  Is  Justified  by  tbe 
findings,  or  whether  the  findings  themselves 
are  invalidated  by  tbe  law  or  tbe  evidence, 
and  may,  If  It  sees  fit,  revise  or  restate  tbe 
account  as  the  evidence  and  the  law  may 
seem  to  it  to  require. 

It  Is  recommended  that  tbe  Judgment  of 
the  district  court  be  reversed,  and  the  case 
remanded  for  further  proceedings  according 
to  law. 

ALBEBT  and  DUFFIE,  CC  concur. 

FOTIND,  C.  I  concur  fully  In  the  opinion 
of  my  Brother  AMES.  But  It  seems  proper, 
in  order  to  prevent  misconception,  to  notice 
tbe  contention  that  the  case  should  be  tried 


de  novo  in  tMs  court  upon  the  record  be- 
fore us.  Aa  a  general  rule,  it  is  the  settled 
practice  of  this  court  to  enter  a  new  Judg- 
ment, or  to  direct  a  new  Judgment  in  the 
district  court,  when  a  Judgment  of  tliat  court 
in  an  action  in  equity  is  reversed  on  appeal. 
But  an  exception  to  tliat  practice  la  no  less 
well  settled  In  cases  In  which,  for  some  rea- 
son, it  appears  to  tbis  court  that  tbe  Interests 
of  Justice  will  be  subserved  by  remanding 
the  cause  for  further  proceedings,  demons 
V.  Heelan,  62  Neb.  287,  72  N.  W.  270;  Med- 
land  V.  Linton,  60  Neb.  249,  82  N.  W.  866; 
Nebraska  Mollne  Plow  Company  v.  Fnebr- 
ing,  60  Neb.  316,  83  N.  W.  69;  Topping  v. 
Jennette  (Neb.)  90  N.  W.  911;  Faulkner  v. 
Sims  (Neb.)  94  N.  W.  118.  In  Faulkner  v. 
Sims  It  was  said  that  tbe  cause  would  be 
remanded  for  further  proceedings  In  cases 
where  the  former  trial  was  unsatisfactory. 
I  do  not  tMnk  chapter  12S,  Laws  1908  (sec- 
tion 681a,  Code  Oiv.  Proc.),  was  Intended  In 
any  way  to  affect  this  well-settled  and  salu- 
tary course  of  practice.  Cases  coming  with- 
in the  exception  In  question  are  not  within 
the  purview  of  the  statute,  as  Indicated  ^- 
ther  by  its  language,  or  by  tbe  obvious  pur- 
pose of  Its  enactment  Tbe  statute  expressly 
applied  to  "all  appeals  from  the  district  court 
to  the  Supreme  Court  In  suits  in  equity 
•  *  •  wherein  a  review  of  some  or  all  of 
the  findings  of  fact  of  the  district  court  is 
asked  by  the  appellant,"  and  requires  tliis 
court  "to  retry  tbe  Issue  or  issues  of  fact 
Involved  in  tbe  finding  or  findings  of  fact 
complained  of  upon  the  evidence  preserved 
In  the  bill  of  exceptions,  and  upon  trial  de 
novo  of  Bucb  question  or  questions  of  fact, 
reach  an  Independent  conclusion  as  to  what 
finding  or  findings  are  required  under  tbe 
pleadings  and  all  the  evidence."  Obviously 
such  language  does  not  require  us  to  try  a 
case  de  novo  and  render  a  final  Judgment 
in  this  court  where  questions  of  fact  were 
not  determined  in  the  district  court,  and  no 
findings  were  made  with  reference  thereto. 
The  discretion  reposed  in  tills  court,  whether 
to  remand  the  cause  for  a  new  trial  and  fur- 
ther findings,  or  to  make  findings  and  render 
a  Judgment  here,  is  not  interfered  with.  This 
conclusion  Is  still  more  clear  when  a  refer- 
ence Is  had  to  the  purpose  of  the  statute. 
Independently  of  the  statute,  it  was  the  prac- 
tice, where  tbe  Issue  was  simple,  the  wit- 
nesses were  few,  and  tbe  testimony  taken 
was  full  and  convincing,  for  tbls  court  to 
find  tbe  facts,  and  direct  such  decree  as  its 
determination  might  require,  although  the 
district  court  had  made  Ao  finding  upon  an 
issue  deemed  by  this  court  to  be  controlling. 
This  was  held  In  Sanely  v.  Crapenhoft  (Neb.) 
95  N.  W.  352.  The  statute  was  not  Intended 
to  confer  any  new  power  upon  this  court, 
nor  to  require  it  to  adopt  any  new  or  differ- 
ent procedure  with  respect  to  the  Judgment 
to  be  entered  on  appeal.  It  was  Intended 
to  meet  a  course  of  decision  which  bad 
sprung  up  of  recent  years,  in  which  tbe  court 
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bad  annouDced  that  findings  of  fact  upon 
conflicting  evidence  would  not  be  reviewed, 
and  that,  whenever  there  was  any  evidence 
In  support  of  a  finding  of  fact,  such  finding 
would  be  affirmed  on  appeal;  the  court  do- 
ing no  more  than  to  ascertain  that  it  had 
some  support  in  the  record.  Where  no  find- 
ings have  been  made,  the  case  does  not  come 
within  the  mischief  sought  to  be  reached  by 
the  statute,  and  is  not  within  the  scope  of 
the  language  used.  Hence  It  becomes  a 
question  for  this  court.  In  the  exercise  of  Its 
discretion,  to  determine  whether  the  ends  of 
justice  will  be  subserved  best  by  a  final 
judgment  upon  the  evidence  before  It  In  the 
record,  or  by  remanding  the  cause  for  find- 
ings upon  fuller  and  more  detailed  evidence 
on  a  further  and  more  satisfactory  trial.  In 
the  record  in  the  case  at  bar  there  is  much 
to  suggest  that  counsel  misapprehended  the 
legal  principles  Involved,  and  that  on  an- 
other trial  there  would  be  further  evidence 
material  to  the  accounting  which  Is  not  be- 
fore us.  As  pointed  out  In  Faulkner  v.  Sims, 
supra,  the  court  which  sees  and  hears  the 
witnesses  is  much  better  able  to  reach  a  sat- 
isfactory conclusion  than  one  which  has  be- 
fore it  only  a  written  record  of  their  testi- 
mony. The  principles  of  law  having  been 
settled,  it  is  not  unlikely  that  a  determina- 
tion of  the  issues  of  fact  Involved  in  the  ac- 
counting upon  a  further  trial  would  be  sat- 
isfactory to  both  parties,  and  that  the  cause 
would  not  again  come  to  this  court  Should 
It  come  here  once  more,  if  the  statute  re- 
quires as  to  pass  upon  the  issues  of  fact, 
or  some  of  them,  de  novo,  nevertheless  It 
does  not  require  us  to  do  so  without  the  as- 
sistance of  full  and  detailed  findings  of  fact 
by  the  court  below,  unless,  in  furtherance  of 
justice,  this  court,  in  its  discretion,  sees  fit 
so  to  do. 

PBB  OUBIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 


HOLMES  V.  COLUMBIA  NAT.  BANK  «t  aL 

(Supreme  Court  of  Nebraska.    Oct.  7,  1903.) 

HXKCOTORS    AND    ADMINISTRATORS— SALE    OP 
LAND— PARTIES  TO  DEU3REB. 

1.  An  administratrix  brought  an  action  in  the 
district  cooTt  to  obtain  leave  and  anthoritr  to 
carry  out  a  contract  made  by  the  decedent  to 
convey  certain  real  estate.  A  minor  heir  of  the 
decedent  was  not  made  a  party,  but  the  decree 
entered  by  the  district  conrt  contained  a  finding 
that  "due  and  legal  notice  of  the  pendency  of 
the  petition  and  the  proceedings  herein  have 
been  given  to  all  parties  interested  herein  and 
in  said  estate."  The  decree  authorized  the  ad- 
minlstratriz  to  convey  the  land,  and  provided 
that,  in  case  she  failed  to  do  so,  the  decree  it- 
self should  have  the  effect  of  a  conveyance.    In 


an  action  brought  by  the  heir,  after  obtaining 
Us  majorit7,  to  establish  his  title  to  this  land, 
the  defendants  introduced  this  decree  in  evi- 
dence, and  relied  on  it  to  establish  the  fact  that 
the  heir  had  been  served  with  notice  of  the  pen- 
dency of  the  action  in  which  it  was  rendered. 
Beld  that,  in  the  absence  of  other  evidence  of 
the  parties  served,  the  recital  in  the  decree 
could  not  be  extended  to  include  other  than  par- 
ties to  the  record  in  the  case. 

2.  The  decree  above  referred  to,  being  en- 
tered in  a  case  to  which  the  heir  was  not  a 
party,  and  of  which  he  had  no  notice,  is,  as  to 
him,  absolutely  void,  and  subject  to  collateral 
attack. 

3.  By  his  contract  the  decedent  had  agreed  to 
convey  the  north  20  acres  of  a  certain  40-acre 
tract,  while  the  decree  «f  the  court  covered  the 
east  20  acres  of  the  same  tract.  Beld,  that  un- 
der the  rule  In  this  state  a  judgment  entered 
without  jnrisdiction  would  not  be  vacated  or  set 
aside  on  proceedings  taken  by  the  defendant 
therein  for  that  purpose,  unless  a  defense  on 
the  merits  was  shown;  and,  the  heir  in  this 
case  not  having  shown  any  defense  to  the  en- 
forcement of  the  contract  made  by  his  father  as 
to  10  acres  of  the  land  covered  by  the  decree, 
the  decree  as  to  that  10  acres  should  not  be  va- 
cated,  or  the  title  attempted  to   be   conveyed 

i  thereby  disturbed. 

4.  By  an  agreement  made  between  the  admin- 
istratrix and  those  claiming  nnder  the  contract 
of  the  decedent  it  was  attempted  to  chanee 
said  contract  so  that  the  east  instead  of  tne 
north  20  acres  of  the  40-acre  tract  was  to  be 
conveyed  by  the  estate,  the  west  10  acres  of 
the  north  20  being  retained  by  the  estate,  and 
sold  for  its  benefit.  A  sum  of  money  exceeding 
$350,  oaid  by  the  administratrix  on  a  contract 
made  by  the  decedent  in  his  lifetime,  was  re- 
turned to  her  by  those  claiming  the  benefit  of 
the  decedent's  contract  to  convey  in  considera- 
tion of  her  agreement  to  convey  the  east  20 
acres  of  the  tract.  The  heir  has  had  the  bene- 
fit of  this  money  and  of  the  west  10  acres, 
above  referred  to,  and  should  not  be  given  the 
10  acres  wrongfully  included  in  the  decree  ef 
the  district  conrt  until  he  offers  to  do  equity  by 
refunding  the  amount  of  such  benefit. 

OommissionerB'  Opinion.  Department  No. 
8.  Appeal  from  District  Conrt,  Lancaster 
County;   Frost,  Judge. 

Action  by  George  W.  Holmes  agaloat  fbe 
Columbia  National  Bank  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

A.  O.  Greenlee,  Allen  W.  Field,  and  Guy  A. 
Andrews,  for  appellant.  B.  F.  Pettis  and 
B.  B.  Brown,  for  appellees. 

DT7FFIB,  O.  In  the  year  1890  F.  F.  Roose 
and  others  organized  a  corporation  known  as 
the  "Normal  University  Building  Associa- 
tion." Its  object  was  to  erect  buildings  and 
maintain  a  school  near  the  city  of  Lincoln, 
to  be  known  as  the  "Uqcoln  Normal  Univer- 
sity." These  buildings  were  to  be  erected 
on  the  southeast  quarter  of  section  thirty- 
two  (32),  township  ten  (10),  range  seven  (7) 
east,  in  Lancaster  county.  Neb.  W.  W. 
Holmes,  who  owned  160  acres  of  land,  being 
the  northeast  quarter  of  said  section  thirty- 
two  (32),  appears  to  have  been  greatly  in- 
terested in  the  enterprise,  subscribed  for  7,- 
000  shares  of  the  capital  stock  thereof,  and, 
together  with  other  owners  of  real  estate 
In  that  vicinity,  contracted  to  convey  to  the 
corporation  by  way  of  donation  when   the 
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buildings  were  erected  20  acres  of  land  de- 
scribed as  follows:  "The  nortb  half  of  the 
Mntheast  quarter  of  the  northeast  quarter 
of  said   section  thirty-two   (32)."    May   21, 

1891,  W.  W.  Holmes  died  intestate,  leaving 
a  widow,  I!mma  H.  Holmes,  and  a  son, 
George  W.  Holmes,  the  plaintiff  in  this  case, 
then  11  years  of  agre,  as  his  only  heirs.  The 
association  did  some  work  in  the  way  of 
partially  patting  in  a  foundation  for  one  or 
more  of  the  bnildlngs,  but  for  some  reason, 
and  partially,  as  we  gather  from  the  rec- 
ord, on  account  of  the  death  of  Holmes,  who 
was  its  treasurer,  abandoned  the  enterprise, 
and  on  February  9,  1892,  assigned  its  dona- 
tion contract  to  the  defendants  J.  H.  Mc- 
Ctay  and  B.  R.  Sizer  by  the  following  writ- 
ing: *Xlncoln.  Nebraska,  February  9th,  1892. 
For  a  valnable  consideration  we  sell  and  as- 
sign the  within  contract  to  J.  H.  McClay 
and  E.  R.  Slaer  and  authorize  the  making  of 
deeds  to  said  McClay  and  Blzer.  Normal 
University  Building  Association— F.  F.  Soose, 
President.  Witness:  George  H.  Glade,  Sec- 
retary." This  assignment  was  the  result  of 
an  agreement  entered  into  between  the  as- 
sociation and  McClay  and  Slzer,  the  exact 
terms  of  which  do  not  clearly  appear  from 
the  record,  by  which  McClay  and  Slzer  were 
to  complete  the  buildings,  the  time  for  so 
doing  having  theretofore  been  extended  to 
September  1,  1892.  Three  days  after  this  as- 
signment, and  on  the  12tb  day  of  February, 

1892,  McClay  and  Slzer  accepted  a  proposi- 
tion submitted  by  one  3.  H.  Mockett  and  Em- 
ma H.  Holmes,  who  ,had  in  the  meantime 
been  appointed  administratrix  of  her  hus- 
band's estate,  and  which  proposition  was 
signed  by  her  personally,  although  the  rec- 
ord leaves  no  reasonable  doubt  in  our  minds 
that  she  was  acting  in  the  interest  of  the 
estate,  and  as  administratrix  thereof,  which 
proposition  la  as  follows: 

"Agreement 

"WhMvaa,  It  is  proposed  to  locate,  main- 
tain and  operate  a  Normal  University  where 
the  Lincoln  Normal  University  is  now  locat- 
ed, and  in  order  to  bring  about  such  loca- 
tion, maintenance  and  locating,  it  is  neces- 
sary to  do  the  following  things: 

"Ist  To  erect  a  building  which  shall  cost, 
including  heating  apparatus,  not  less  than 
$75,000.00. 

''2nd.  To  equip  said  building  at  an  esti- 
mated coat  of  flO,000.00. 

"Srd.  To  erect  an  electric  light  plant  to 
cost  not  less  than  $2,500.00. 

''4tli.  To  erect  a  poww  house  to  cost  not 
leas  than  $1,000.00. 

"5th.  To  erect  a  dining  ball  at  an  estimat- 
ed cost  of  $10,000.00. 

"We  propose  to  J.  H.  McClay  and  a  R. 
Sizer,  If  they  will  etect  said  buildings,  in- 
cluding heating  apparatus,  equip  the  same, 
erect  said  electric  plant  and  power  house  as 
above  provided,  and  If  F.  F.  Boose  will  erect 
aald  dining  hall. 


"Now,  therefore.  In  consideration  of  One 
Dollar,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  the  further  consideration 
that  said  J.  H.  McClay  and  E.  R.  Slzer  shall 
do  the  things  as  above  set  forth,  and  the 
said  Roose  shall  erect  said  dining  hall,  as 
above  provided,  and  provided  further  that 
said  Normal  Universityi  shall  be  opened  on 
or  before  September  6,  1892,  by  said  Roose. 
and  provided  further  that  said  University 
shall  be  maintained  and  operated  by  said 
Roose,  his  heirs  or  assigns,  for  a  period  of 
ten  years  from  September  6,  1892,  and  pro- 
vided further  that  said  McClay  and  Slzer, 
their  heirs  or  assigns,  shall  own  and  hold 
the  campus,  and  said  buildings,  equipment 
electric  light  plant  and  power  house  until 
the  expiration  of  said  ten  years,  when  said 
property  shall  become  the  property  of  said 
Roose,  his  heirs  or  assigns:  Provided  said 
University  shall  have  been  operated  as  afore- 
said, I  hereby  agree  to  and  with  said  J.  H. 
McOlay  and  R.  R.  Slzer,  and  their  heirs  and 
assigns,  to  convey  to  them  or  their  assigns, 
by  general  warranty  deed,  free  and  clear 
of  all  incumbrances,  the  following  described 
real  estate,  situate  in  Lancaster  county,  Ne- 
braska, to-wlt:  The  east  half  of  the  S.  E. 
quarter  of  the  N.  E.  \i  of  Section  82,  Town 
10,  Range  7,  Lancaster  County,  Nebraska. 
Conditioned: 

"1st.  That  the  $860.00  paid  by  me  shall  be 
returned. 

"2nd.  That  the  $8,000  signed  by  me  shall 
be  returned  i>ald. 

"3rd.  That  all  expenses,  court  or  otherwise, 
of  making  this  transfer,  shall  be  paid  by  the 
parties  to  whom  the  warranty  deed  Is  made. 

"4tta.  That  neither  the  estate  of  W.  W. 
Holmes  nor  myself  shall  be  held  for  the  pay- 
ment of  any  stock  whatever  in  the  Normal 
University  by  whatsoever  name  called. 

"Sth.  That  the  grantees  or  present  ownera 
shall  convey  an  absolute  title  to  J.  H.  Mock- 
ett to  the  following  described  property: 

"The  S.  B.  quarter  of  the  N.  B.  quarter  of 
the  S.  B.  quarter  of  the  N.  B.  quarter  of  Sec- 
tion 82,  Town  10,  Range  7,  Lancaster  Coun- 
ty, Nebraska.  Simultaneously  with  my  grant 
to  i.  H.  McClay  and  B.  R.  Slzer  or  assigns, 
and  also  the  Interest  on  the  $360.00  for  five 
months  at  ten  per  cent  be  paid  me. 

"Said  deed  to  be  executed  and  delivered 
by  me  to  said  J.  H.  McOlay  and  B.  R.  Slzer, 
or  their  assigns  within  thirty  days  from  the 
date  hereof,  provided  that  at  the  execution 
and  delivery  of  said  deed  to  the  above  land, 
the  said  J.  H.  McClay  and  E.  R.  Slzer  or 
their  assigns  shall  execute  and  deliver  to  me 
a  bond  in  an  amount  equal  to  the  value  of 
said  land,  which  shall  guarantee  the  faith- 
ful performance  of  the  above  mattera,  pro- 
posed by  us  to  be  done  and  performed  by 
them,  and  provided  also  that  at  the  same 
time  the  said  F.  F.  Roose  shall  execute  and 
deliver  to  A.  Roberts  a  bond  In  the  sum  of 
$25,000,  which  bond  shall  be  to  said  A.  Rob- 
erts In  trust  for  the  benefit  of  all  persons 
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who  convey,  or  donate  land,  money  or  otber 
property  to  said  McClay  and  Slzer  for  the 
purpose  aforesaid,  which  bond  shall  {^oaras- 
tee  the  faithful  performance  by  said  Roose 
of  the  tblngB  herein  to  be  done  and  perform- 
ed by  him. 

"This  contract  la  executed  by  me  In  dupli- 
cate and  Is  binding  on  my  heirs,  executors, 
administrators  and  assigns. 

"Witness  my  hand  this  29tb  day  of  Janu- 
ary, 1892.  Emma  H.  Holmea. 
"J.  H.  Mockett 

"Attest: 
"W.  H.  Stubblefleld. 

"February  12,  1802. 

"Above  Proposition  accepted. 

"Slzer  ft  McClay.'' 

It  will  be  noticed  that  the  20  acres  de- 
scribed In  this  agreement  to  be  conveyed  to 
McClay  and  Slzer  is-  the  east  half  of  the  40- 
acre  tract,  out  of  which  W.  W.  Holmes 
agreed  to  donate  the  north  20  acres.  In  this 
connection  it  might  be  noted  that  W.  W. 
Holmes,  after  his  contract  to  donate  20  acres 
to  the  university  association,  entered  Into  a 
contract  with  J.  H.  Mockett,  by  which  he 
agreed  to  sell  and  convey  to  Modcett  an  un- 
divided one-fourth  interest  in  all  the  lands 
owned  by  him  In  the  northeast  quarter  of 
said  section  thirty-two,  except  the  20  acres 
donated  to  the  university;  and  we  presume 
it  was  because  of  his  interest  in  the  south  10 
acres  of  the  land  obtained  under  this  con- 
tract that  Mockett  Joined  in  the  proposition 
to  McClay  and  Slzer.  McClay  and  Slzer 
completed  the  buildings  in  the  maimer  pre- 
scribed in  the  Holmes-Mockett  proposition, 
and  had  them  ready  for  occupancy  about 
September  1,  1892,  and  a  school  was  con- 
ducted In  said  buildings  until  their  destruc- 
tion by  fire  some  time  in  December,  1898. 
After  the  completion  of  the  buildings  Mc- 
Clay and  Slzer  called  upon  Mrs.  Holmes  for 
a  deed  of  the  20  acres  described  in  her  prop- 
osition, and,  as  she  was  willing  to  convey, 
but  unable  to  do  so  without  an  order  of  the 
proper  court,  proceedings  were  instituted  In 
the  district  court  of  Lancaster  county  for  the 
purpose  of  obtaining  a  decree  authorizing  her 
to  convey  said  land.  The  petition  in  that 
case  Is  entitled  as  follows:  "Emma  H. 
Holmes,  Administratrix  of  the  Estate  of  W. 
W.  Holmes,  Deceased.  Plaintiff,  v.  Emma  H. 
Holmes  and  Emma  H.  Holmes,  as  Guardian 
of  George  W.  Holmes,  Minor,  Defendants." 
George  W.  Holmes,  the  minor  and  only  child 
of  the  decedent,  was  not  made  a  party  to 
this  proceeding.  Publication  was  made  as 
ordered  by  the  court,  and  upon  the  hearing  a 
decree  entered  as  prayed.  Thereafter  Mc- 
Clay and  Slzer  appeared  and  moved  for  leave 
to  Intervene  in  the  case,  to  have  the  decree 
set  aside,  and  a  guardian  ad  litem  appointed 
for  George  W.  Holmes,  minor,  which  motion 
was  sustained  by  the  court,  a  guardian  ad 
litem  appointed,  who  filed  an  answer  for  the 
minor,  and  thereupon  the  court  found  that 
^he  20-acre  tract  had  been  subdivided  Into 


lots  and  blocka,  and  blocks  numbered  from 
1  to  10,  and  directed  a  conveyance  of  all  of 
said  blocks  except  block  4,  containing  about 
2%  acres;  the  decree  to  operate  as  a  convey- 
ance in  case  the  administratrix  failed  to  exe- 
cute a  deed.  This  decree  entered  June  11, 
1892,  since  that  date  McClay  and  S1e»  luive 
claimed  to  be  the  owners  In  fee  of  said  prem- 
ises, and  have  made  conveyances  of  portions 
of  the  same  to  the  other  parties  defendant 
to  this  action.  Shortly  after  attaining  his 
majority,  and  on  May  3,  1901,  the  plaintifT 
commenced  this  action  to  quiet  title  to  the 
real  estate  claimed  by  the  defendants,  al- 
leging that  the  defendants  asserted  title  to 
the  property  in  question  under  the  proceed- 
ings 'above  set  out;  that  be  was  the  only 
child  of  W.  W.  Holmes,  deceased,  who  held 
title  at  the  time  of  his  death;  that  be  was 
not  made  a  party  to  the  suit,  was  not  bound 
by  the  decree  therein  entercid,  la  the  owner 
In  fee  of  said  premises,  and  entitled  to  the 
possession  thereof.  The  answer  of  the  de- 
fendants is  too  long  to  be  copied  into  the 
opinion,  but  the  defendants  give  a  history  in 
detail  of  the  proceedings  had  In  acquiring 
title  to  this  land,  of  the  connection  of  W.  W. 
Holmes  with  the  Normal  University,  his 
agreement  to  donate  20  acres  to  that  Insti- 
tution, his  subscription  for  stock  In  the  cor- 
poration, and  further  alleged  that  Mrs. 
Holmes,  after  her  appointment  as  adminis- 
tratrix, paid  $350  on  said  stock  subscription, 
which,  together  with  interest  thereon,  was 
refunded  to  her  by  Slzer  and  McClay,  and  of 
which  the  estate  of  W.  W.  Holmes  and  tbe 
plaintiff  have  had  the  benefit;  that  prior  to 
his  death  W.  W.  Holmes  had  Joined  in  tbe  ex- 
ecution of  a  note  with  other  parties  to  tbe 
Bank  of  Crete  for  the  sum  of  $3,000;  that 
Slzer  and  McClay  had  paid  this  note  under 
their  agreement  with  Mrs.  Holmes,  of  which 
plalntlft  and  the  estate  of  which  he  Is  tbe 
sole  heir  has  had  tbe  benefit,  and  that 
Holmes'  subscription  for  $7,000  of  the  capital 
stock  of  tbe  university  has  been  released  to 
tbe  benefit  and  advantage  of  the  estate;  and 
that  the  plaintiff  has  not  tendered  or  offered 
to  refund  to  the  defendants  the  amounts  so 
paid,  and  has  no  standing  In  a  court  of  eq- 
uity to  demand  the  relief  which  he  Is  seek- 
ing. They  also  make  their  answer  a  cross- 
petition,  and  demand  equitable  relief  If  the 
court  should  find  against  their  title  to  the 
land  in  controversy.  Upon  the  hearing  a  de- 
cree was  entered  dismissing  the  plaintlfT's 
petition,  and  he  has  taken  an  appeal  to  this 
court. 

The  action  brought  by  Mrs.  Holmes  a!< 
administratrix  was  Intended  undoubtedly  to 
comply  with  section  335a  of  chapter  23  of  the 
Complied  Statutes  of  1901.  That  statute. 
among  other  things,  provides:  "And  ttie  belrs 
at  law,  devisees  or  other  legal  representatives 
of  the  deceased  vendor,  when  not  plaintiffs, 
must  be  made  defendants  In  the  action." 
That  George  W.  Holmes  was  an  heir  of  tbe 
estate  of  W.  W.  Holmes  la  not  In  controTeraiy, 
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and  Quit  he  was  not  made  a  party  to  that 
action  la  apparent  from  the  record.  As  to 
iiim,  ire  think  the  court  had  no  jurisdiction 
to  enter  a  decree  which  could  In  any  wise  af- 
fect his  Interest.  It  is  true  that  a  guardian 
ad  litem  was  appointed  for  him  by  the  court, 
but  the  great  weight  of  authority  is  to  the 
effect  tliat  Infant  defendants  must  be  prox>- 
eriy  served  with  process,  and  that  until  this 
is  done  the  court  has  no  Jurisdiction  over 
them,  and  the  appointment  of  a  guardian  ad 
Utem  is  absolutely  void.  See  cases  referred 
to  In  Vol.  10.  Encyc.  PI.  &  Pr.  648.  Here 
tbere  was  not  only  no  serrice  upon  the  minor, 
bnt  be  was  not  made  a  party  to  the  proceed- 
ings; and,  wblle  the  decree  treats  him  as  a 
party,  and  specially  finds  that  all  parties  In 
interest  hare  been  notified  of  the  proceedings, 
we  are  not  disposed  to  adopt  a  rule  which 
allows  the  property  of  an  infant  to  be  dispos- 
ed of  or  Incumbered  unless  the  steps  pointed 
ont  for  that  purpose  are  fully  complied  with. 

The  decree  contains  the  following  finding: 
"The  court  finds  that  an  order  to  show  cause 
berein  was  duly  made  on  the  26th  day  of 
March,  1892,  and  that  due  and  legal  notice 
of  the  pendency  of  the  petition  and  the  jn-o- 
ceedings  herein  have  been  given  to  all  par- 
ties interested  herein  and  In  said  estate;" 
and  it  Is  asserted  with  apparent  confidence 
that  this  finding,  made  by  a  court  of  general 
Jnrisdlctlon,  and  in  a  matter  properly  before 
it,  Is  conclusive  as  against  a  collateral  at- 
tack. We  understand  the  rule  to  be  that  a 
recital  In  the  Judgment  or  decree  of  a  court 
of  general  jurisdiction,  acting  within  its  com- 
mon-law powers,  that  due  service  of  the  sum- 
mons or  notice  had  been  made.  Is  presumed 
to  be  correct  In  the  absence  of  any  showing 
bi  the  record  of  what  service  was  actually 
made;  but  where  the  record  itself  shows  the 
s-jfflinons  or  notice  and  the  return  of  service 
made  thereon  it  will  prevail  against  the  re- 
eltabi  of  the  decree.  A  general  finding  In  the 
judgment  or  decree  of  a  court  of  record  is 
limited  or  restricted  to  the  process  actually 
found  in  the  record,  and  on  collateral  attack 
the  validity  of  the  Judgment  will  depend  on 
the  nifilclency  of  the  service.  Mikel  v.  Hicks, 
18  Kan.  578,  21  Am.  Rep.  161;  Coan  v.  Glow, 
83  Ind.  417;  Gould  v.  Jacobson  (Mich.)  2B 
N.  W.  194;  O.,  B.  &  Q.  R.  Co.  v.  Hitchcock 
County.  60  Neb.  722,  84  N.  W.  97. 

The  record  shows  an  order  of  the  court 
directing  notice  to  be  given  by  publication  in 
the  Lincoln  Herald  of  the  filing  of  the  peti- 
tion by  Mrs.  Holmes  as  administratrix,  and 
that  the  case  was  set  for  hearing  on  April  2, 
1892,  bnt  the  contents  of  the  notice  and  to 
whom  addressed  does  not  appear.  It  Is  said 
by  appeOees  that  here  was  an  attempted 
■errice,  which  the  court  before  whom  the  case 
was  pending  examined  and  held  sufficient, 
aad  that  under  these  circumstances  the  Judg- 
ment entered  In  the  case  is  not  void,  however 
defective  or  irregular  the  service  may  be. 
Ho  one  will  dispute  that  such  Is  the  law  if 
*errtce  was  la  fact  attempted  on  George  W. 


Holmes,  and  many  cases  might  be  cited  in 
support  of  the  rule  contended  for,  and  which 
Is  aptly  stated  by  Judge  DUlon  in  Isaacs  v. 
Price,  2  Dill.  347,  Fed.  Gas.  No.  7,097,  as  fol- 
lows: "A  distinction  is  to  be  made  between  a 
case  where  there  is  no  service  whatever  and 
one  which  is  simply  defective  or  irregular. 
In  the  first  case  the  court  acquires  no  Juris- 
diction, and  Its  judgment  Is  void;  In  the 
other  case.  If  the  court  to  which  the  process 
is  returnable  adjudges  the  service  to  be  suf- 
ficient, and  renders  Judgment  therein,  such 
judgment  is  not  void,  but  only  subject  to  be 
set  aside  by  the  court  which  gave  it,  upon 
seasonable  application,  or  reversed  on  ap- 
peal." The  same  principle  was  approved  by 
this  court  in  Gandy  v.  JoUy,  85  Neb.  711,  53 
N.  W.  658,  37  Am.  St.  Rep.  460,  but  the  facts 
here  shown  do  not  bring  this  case  within  the 
principle  of  the  rule  above  stated;  the  reason 
being  that  there  was  no  service  of  any  kind 
attempted  on  George  W.  Holmes,  the  minor, 
or  such,  at  least,  is  the  presmnptlon  which 
must  obtain.  Where  the  record  in  a  case 
falls  to  show  on  whom  the  summons  or  no- 
tice was  served,  no  presumption  can  obtain 
that  it  was  served  on  any  except  such  as 
were  made  parties  defendant  to  the  action, 
or,  more  properly  stated,  the  presumption  is 
that  none  but  parties  made  defendants  in  the 
case  were  served. 

It  is  said  that  the  finding  of  the  court  that 
"due  and  legal  notice  of  the  pendency  of  the 
petition  and  the  proceedings  herein  have  been 
given  to  all  parties  Interested  herein  and  in 
said  estate'*  overcomes  this  presumption.  We 
cannot  agree  that  such  is  the  case.  If  the 
recital  In  the  decree  was  specific,  and  stated 
as  a  fact  that  George  W.  Holmes  had  been 
served  with  the  notice,  we  concede  that  only 
by  the  most  direct  and  positive  proof  could 
the  fact  so  found  and  set  forth  in  the  decree 
be  overcome;  but  the  court  went  no  further 
In  Its  findings  of  fact  as  to  service  than  to 
say  that  "all  persons  interested  herein"  had 
been  served.  If  this  recital  is  given  the  ef- 
fect of  a  finding  that  all  defendants  to  the 
record  were  served,  it  is  as  far  as  It  can  be 
considered  a  statement  of  fact  That  all  par- 
ties "interested  in  said  estate"  were  served 
is  but  a  legal  conclusion,  which  cannot  be 
held  as  a  finding  that  any  particular  person 
not  named  in  the  record  was  notified  of  the 
proceedings.  The  decree  as  to  George  W. 
Holmes  is,  we  are  satisfied,  entirely  void. 

While  we  think  that  the  defendants  can- 
not base  any  title  to  the  land  in  question  un- 
der the  proceedings  above  recited,  they  still 
have  equities  which  no  court  can  disregard. 
The  rule  prevails  in  this  state  that  a  Judg- 
ment entered  without  Jurisdiction  will  not  be 
vacated  or  relieved  against  unless  a  defense 
on  the  merits  is  shown  to  exist  Hughes  v. 
Hounsel,  88  Neb.  703,  50  N.  W.  1127.  As  to 
the  north  10  acres  of  the  land  covered  by  the 
decree  of  the  district  court  in  the  case  of 
Holmes,  Administrator,  v.  Holmes,  Guardian, 
no  defense  upon  the  merits  lias  been  shown. 
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W.  W.  Holmen,  In  bis  lifetime,  contracted  to 
convey  tluit  land  upon  conditions  which  have 
been  8ul>8tantlaUy  performed;  and,  while  the 
court  had  no  Jurisdiction  to  enter  the  decree 
as  against  Oeorge  W.  Holmes,  it  would  still 
be  inequitable  and  unjust  to  interfere  with 
that  decree,  or  to  quiet  title  to  the  land  in 
the  plaintiff  herein,  who  has  shown  no  equi- 
table right  to  such  relief.  As  to  the  south 
10  acres  covered  by  said  decree,  it  was  not 
included  in  the  donation  contract  executed 
by  W.  W.  Holmes.  Neither  the  Normal  Uni- 
versity nor  McClay  and  Slzer  had  any  claim 
of  title  thereto,  and  the  administratrix  had 
no  right  to  substitute  that  10  acres  for  the 
northwest  quarter  of  the  southeast  quarter 
of  the  northeast  quarter,  being  the  west  10 
acres  covered  by  Holmes'  donation  contract. 
The  result  is  that  the  10  acres  last  above  de- 
scribed has  been  sold  for  the  payment  of 
debts  against  the  estate,  and  the  plaintiff, 
as  sole  heir  of  the  estate,  has  had  the  benefit 
of  its  value.  In  this  condition  of  afCairs  be 
has  come  to  this  court,  asking  it  to  quiet  title 
to  land  possessed  by  the  defendants,  and 
which  were  taken  either  knowingly  or 
through  mistake  in  lieu  thereof.  It  further 
appears  to  our  entire  satisfaction  that  $350 
was  paid  by  the  Normal  University  Associa- 
tion upon  the  stock  subscription  of  W.  W. 
Holmes  by  the  administratrix  of  his  estate, 
and  that  Sizer  and  McClay  have  returned  this 
amount,  together  with  interest  thereon,  and 
of  which,  presumably,  the  estate  got  the  ben- 
efit One  of  the  best  known  of  equity  max- 
ims is  that  "he  who  seeks  equity  must  do 
equity,"  and  the  books  are  full  of  reported 
cases  in  which  the  courts  have  enforced  the 
rule.  It  Is  true  that  the  defendants  in  this 
case  cannot  have  the  affirmative  relief  pray- 
ed tn  their  cross-bill  for  the  reason  that  the 
statute  of  limitations,  which  binds  a  court  of 
equity  as  well  as  a  court  of  law,  has  put  It 
beyond  the  power  of  the  court  to  give  them 
any  affirmative  relief  in  the  way  of  ordering 
a  conveyance  by  the  plaintiff  of  tbe  10  acres 
last  above  described  if  he  still  owns  the 
same,  or  a  return  of  the  money  paid  by  Mc- 
Clay and  Sizer  to  the  administratrix  of  the 
estate  by  way  of  return  of  stock  subscription 
paid.  But,  as  is  well  stated  by  I'omeroy  in 
hU  Equity  Jurisprudence  (section  386):  "The 
maxim  referred  to  requires  the  plaintiff  to  do 
'equity.'  According  to  its  true  meaning,  the 
terms  Imposed  upon  the  plaintiff  as  tbe  con- 
dition of  his  obtaining  relief  must  consist  of 
the  awarding  or  securing  to  the  defendant 
sometliing  to  which  he  is  Justly  entitled  by 
the  principles  and  doctrines  of  equity,  al- 
though not  perhaps  by  those  of  the  common 
law— something  over  which  he  has  a  distinc- 
tively equitable  right  In  many  cases  this 
right  or  relief  thus  secured  to  or  obtained 
by  tbe  defendant  under  the  operation  of  the 
rule  might  be  recovered  by  him  if  he,  as 
plaintiff,  tbe  parties  being  reversed,  bad  in- 
stituted a  suit  in  equity  for  that  purpose. 
But  this  is  not  indispensable,  nor  is  it  al- 


ways even  possible.  Tbe  rule  may  apply, 
and  under  its  operation  an  equitable  right 
may  be  secured,  or  an  equitable  relief  award- 
ed to  the  defendant,  which  could  not  be  ob- 
tained by  him  in  any  other  manner;  tbat  Is. 
which  a  court  of  equity,  in  conformity  with 
its  settled  methods,  either  would  not  or  even 
could  not,  have  secured  or  conferred  or 
awarded  by  its  decree  in  a  suit  brought  for 
that  purpose  by  him  as  plaintiff."  A  fair 
illustration  of  this  rule  obtains  where,  un- 
der statutes  against  usury,  which  make  void 
all  usurious  debts  and  obligations,  tbe  debtor 
may  maintain  a  suit  In  equity  for  the  pur- 
pose of  procuring  a  usurious  bond  or  other 
security  to  be  surrendered  up  and  canceled; 
but  this  relief  will  only  be  granted  upon  the 
condition  that  the  plaintiff  does  equity  by 
repaying  to  the  creditor  the  amount  which 
was  actually  loaned  upon  the  security.  In 
this  instance,  by  the  operation  of  the  prin- 
ciple tbe  defendant  obtains  a  relief  which 
he  could  not  possibly  have  obtained  in  any 
other  manner;  for,  if  be  had  sued  the  debt- 
or, either  at  law  or  in  equity,  to  enforce  or 
secure  and  recover  the  debt  tbe  defense  of 
usury  would  be  a  complete  bar. 

In  the  case  we  are  considering,  while  tbe 
bar  of  the  statute  has  run  against  an  in- 
dependent action  on  the  part  of  tbe  defend- 
ants to  enforce  a  conveyance  of  the  west 
10  acres  donated  by  W.  W.  Holmes,  a  court 
of  equity  will  not  be  so  unjust  or  unfair  to 
ihem  as  to  require  them  to  surrender  to  the 
plaintiff  land  taken  in  lieu  thereof  wliile  he 
still  holds  or  has  bad  the  benefit  of  land 
which  In  equity  belongs  to  the  defendants. 
The  record  shows  that  upon  a  settlement 
with  his  guardian  the  plaintiff  receipted  for 
something  more  than  $12,000  coming  to  him 
from  bis  father's  estate.  This  w.as  but  a 
short  time  prior  to  the  commencement  of  this 
action,  and  the  presumption  obtains  that  he 
still  has  that  money.  He  cannot  therefore, 
in  equity  demand  from  the  defendants  pos- 
session of  land  which  be  claims  as  a  part  <tf 
his  father's  estate,  while  still  holding  lands, 
or  the  proceeds  of  lands  coming  to  him  from 
tbat  estate,  to  which  tbe  defendants  are  eq- 
uitably entitled,  and  for  which  these  other 
lands  were  attempted  to  be  exchanged. 

Relating  to  the  note  of  |3,000  due  tbe  Crete 
National  Bank,  signed  by  Mrs.  Holmes  and 
others,  which  McClay  and  Sizer  claim  to 
have  paid  and  discharged  under  their  agree- 
ment with  Mrs.  Holmes  of  date  February 
2,  1S91,  the  evidence  is  very  unsatisfactory. 
It  may  be,  and  it  Is  probably,  tbe  most 
reasonable  theory  arising  from  tbe  facts 
in  evidence  tbat  W.  W.  Holmes  in  his  life- 
time signed,  with  others,  a  note  for  tbat 
amount  to  the  Crete  National  Bank,  and  that 
this  note  was  renewed  after  bis  death; 
Mrs.  Holmes  signing  It  in  place  of  her  de- 
ceased husband.  The  evidence  is  not  how- 
ever, sufficiently  plain  and  direct  to  either 
require  or  authorize  us  to  hold  that  such 
was  the  case.    The  books  of  tbe  Otete  Na- 
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tioiial  Bank  woold  certainly  show  the  origiii  | 
of  the  note,  by  whom  originally  signed,  and 
any  renewals  thereof  up  to  the  date  of  Ita 
payment,  and  it  was  the  duty  of  the  de- 
fendants, If  they  desired  to  establish  the 
liability  of  the  Holmes  estate  for  the  amount 
of  the  note  or  any  portion  thereof,  to  have 
produced  to  the  court  eyldence  of  a  satis- 
factory character  of  the  real  facts  In  the 
case.  Neither  do  we  think  that  McClay  and 
Sixer  can  claim  anything  from  their  agree- 
ment to  release  Mrs.  Holmes  and  the  Holmes 
estate  from  liability  for  the  stock  subscrip- 
tion of  $7,000.  Their  own  testimony  shows 
that  in  carrying  out  the  work  which  the 
asaociatlon  had  abandoned  they  were  not 
acting  as  a  corporation,  and  never  con- 
templated issuing  stock  to  any  of  those  who 
had  subscribed  for  stock  in  the  Normal  As- 
sociation. They  certainly  could  not  claim 
anything  for  themselves  from  the  stock  sub- 
scription made  by  Holmes  without  deliver- 
ing the  stock  sub8cril>ed  for.  It  is  probably 
true  that  Holmes,  or  his  estate  after  hla 
death,  would  be  liable  on  his  stock  snbscrip- 
tion  to  creditors  of  the  corporation,  If  any 
there  were,  after  its  assets  were  exhausted; 
bat  no  snch  conditions  are  shown  by  the 
evidence. 

We  hold,  therefore,  under  the  facta  es- 
tablished, that  the  plaintiff,  before  be  can 
have  the  relief  prayed  in  his  bill,  must  pay 
to  McClay  and  Sixer  the  value  of  the  west 
10  acres  donated  by  W.  W.  Holmes  to  the 
Lincoln  Normal  University  Association,  to 
be  fixed  of  the  date  of  the  decree  entered  In 
the  case  of  Holmes,  Administratrix,  v. 
Holmes,  Guardian,  together  with  the  sum 
of  1364.00,  with  interest  thereon  from  Mfty 
21,  1802,  being  the  amount  paid  on  the 
stock  snbscrlption  of  W.  W.  Holmes  and 
refunded  by  McClay  and  Sixer;  and  recom- 
mrad  tbat  the  case  be  remanded  to  the 
district  coart,  with  directions  to  ascertain 
the  valne  of  the  10  acres  of  land  last  above 
described  at  the  date  above  stated,  if  the 
plaintiff  shall  elect  within  30  days  from  the 
filing  of  this  opinion  (said  election  to  be 
filed  with  the  clerk  of  this  court)  to  pay 
the  several  sums  above  found  to  be  equitably 
due  from  him  when  the  amount  thereof  Is 
ascertained;  then  and  in  that  event  to  enter 
■  decree  quieting  his  title  to  the  south  10 
acres  of  the  20  acres  described  as  follows, 
to  wit,  '^e  Bontheast  quarter  of  the  south- 
east qnarter  of  the  northeast  quarter  of 
section  S2,  township  10,  of  range  7,  Lancaster 
connty,  Nebraska,"  and,  in  case  the  plain- 
tiff faUe  wltliln  30  days  to  elect  to  pay  said 
snms,  that  In  that  event  the  decree  of  the 
district  court  shall  stand  affirmed. 

KIBKPATRICK  and   POUND,   Ctt,   con- 


PBR  CURIAM.  The  eondusions  reached 
by  the  Commissioners  are  approved,  and, 
it  appearing  that  the  adoption  of  the  recom- 


mendations made  will  result  in  a  right  de- 
cision of  the  cause,  it  Is  ordered  that  plain- 
tiff have  30  days  from  the  filing  of  this 
opinion  to  elect  to  pay  to  McOlay  and  Slzer, 
or  to  the  parties  found  by  the  district  court 
to  be  entitled  thereto,  the  value  of  the  west 
10  acres  of  the  tract  donated  by  W.  W. 
Holmes  In  his  lifetime  to  the  Lincoln  Nor- 
mal University  Building  Association,  being 
the  northwest  quarter  of  the  southeast 
quarter  of  the  northeast  quarter  of  sec- 
tion 32,  township  10,  range  7,  Lancaster 
county.  Neb.,  the  value  thereof  to  be  found 
as  of  June  11,  1882,  and  the  further  sum 
of  $301.80,  with  interest  thereon  at  7  per 
cent,  per  annum  from  May  21,  1892;  and 
that,  in  case  he  file  his  election  to  make 
said  payment  with  the  clerk  of  this  court 
within  30  days  from  the  filing  of  the  opinion 
in  this  case,  then  the  case  be  remanded 
to  the  district  court,  with  directions  to  as- 
certain the  value  of  the  10  acres  of  land 
last  above  described,  and  to  enter  a  decree 
quieting  plaintiff's  title  to  the  southeast 
qnarter  of  the  southeast  quarter  of  the  north- 
east quarter  of  section  32,  township  10, 
range  7,  upon  the  payment  of  sums  above 
specified.  It  Is  further  ordered  that,  in 
case  the  plaintiff  does  not  file  his  election  to 
make  payment  as  above  provided  within  the 
30  days  allowed  him  therefor,  then  and  In  that 
case  the  decree  of  the  district  court  be  and 
the  same  shall  stand  affirmed. 


DBUSTBR  V.  ZILLMBR,  Sheriff. 
(Snpreme  Court  of  Wisconsin.    Oct.  20,  1903.) 

APPEALABLE  ORDERS— SPECIAL  PROCBEDINQS 
—JUSTICE'S  JUDGMENT— VACATION  ON  MO- 
TION BY  SUPERIOR  COURT— DE  PACTO  OFFI- 
CER—COLLATERAL ATTACK. 

1.  An  order  of  the  superior  court  pending  an . 
appeal  from  a.  justice,  there  triable  de  novo, 
vacating  the  justice's  judgment,  is  not  an  or- 
der preyenting  a  judgment  in  the  action  from 
which  appeal  might  be  taken,  or  one  after  judg- 
ment, but,  though  entitled,  like  the  papers  on 
which  the  motion  was  founded,  in  the  action, 
is  one  in  a  special  proceeding,  within  Rev.  St. 
1898,  §  3069,  enumerating  appealable  orders. 

2.  An  order  of  the  superior  court,  made  in  a 
special  proceeding,  pending  an  appeal  from  a 
justice,  vacating  the  justice's  judgment,  is  final 
in  the  proceeding,  and,  because  preventing 
docketing  of  the  judgment  pending  the  appeal, 
affects  a  Rubstantiaf  right,  within  Rev.  St. 
l^S,  f  3069,  making  such  an  order  appeal- 
able. 

3.  The  superior  court,  in  which  appeal  from 
a  judgment  of  a  justice,  there  triable  de  novo, 
is  peuiliug,  has  no  power  to  vacate  the  judg- 
ment on  mere  motion. 

4.  Where  M.  was  duly  elected  and  qualified 
as  a  justice,  his  term,  under  Const,  art.  7,  {  15, 
being  for  two  years  and  till  his  successor 
should  be  elected  and  qualify,  at  the  time  there 
being  but  two  justices  in  the  town,  and  at  tb4 
next  election  four  justices  were  elected,  none 
of  them  being  designated  on  the  ballot  as  the 
successor  of  M.,  and  the  one  of  them  whose 
residence  was  nearest  that  of  M.  failed  to  quai- 
ls, and  therefore  M.  claimed  that  no  successor 
was  elected  to  fill  his  place,  which  was  a  de- 
batable question,  and  claimed  to  hold  over,  and 
kept  the  books  and  records  of  the  office,  — " 
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continned  to  do  business  as  a  jnstice,  be  was  a 
de  facto  ofBcer,  so  that  his  right  to  the  office 
could  not  be  inquired  into  collaterallf  by  at- 
tack on  a  judinnent  rendered  bj  him  while  such 
Gitnation  continued. 

Appeal  from  Superior  Court,  Milwaukee 
County;    J.   C.   Ludwig,   Judge. 

Action  by  J.  H.  B.  Deuster  against  Theodore 
Zillmer,  sheriff.  From  a  Judgment  of  a  Justice 
of  the  peace  for  plaintiff,  defendant  appeals 
to  the  superior  court  From  Its  order,  made 
on  motion,  vacating  the  Judgment,  plaintiff  ap- 
pealsl    ReTened. 

This  Is  an  appeal  from  an  order  vacating  a 
Judgment  of  an  acting  Justice  of  the  peace. 
The  records  show  that  on  July  7,  1902,  the 
appellant  commenced  a  replevin  action  against 
the  respondent  bef<»re  one  James  Mclver,  who 
was  then  acting  as  a  Jnstice  of  the  peace  In 
the  town  of  Lake,  Milwaukee  county,  and  that 
appellant  obtained  Judgment  for  the  goods 
replevied,  valued  at  1113.55,  and  for  $76  dam- 
ages and  costs,  Jnly  10,  1902,  from  which 
Judgment  the  respondent  duly  appealed  to  the 
superior  court  of  Milwaukee  county  July  11, 
1902,  and  the  Justice  made  his  return  upon 
such  appeal  August  18,  1902.  After  the  fil- 
ing of  this  return  the  respondent  made  a  mo- 
tion in  the  superior  court  to  vacate  and  set 
aside  the  Judgment  of  the  Justice,  which  mo- 
tion was  based  upon  the  records  and  flies  in 
the  case,  and  upon  affidavits  of  the  respondent 
and  one  Anton  Haertl.  The  respondent's  af- 
fidavit was  simply  to  the  effect  that  be  was 
the  sheriff  of  Milwaukee  county,  and  that  the 
Judgment  aforesaid  was  rendered  against  him 
as  such  sheriff.  The  material  parts  of  Haertl's 
affidavit  were  as  follows:  "(1)  That  be  was 
duly  elected  as  one  of  the  justices  of  the 
peace  In  the  town  of  Lake,  Milwaukee  county, 
Wisconsin,  on  the  Ist  day  of  April,  A.  D.  1902; 
that  he  subsequently  duly  qualified  for  said 
office,  and  that  be  was  duly  declared  elected 
by  the  proper  authorities— all  of  which  James 
Mclver,  Esq.,  his  predecessor  in  office,  had 
due  notice.  (2)  That  tbe  term  of  James  Mc- 
lver, Esq.,  expired  on  the  5tb  day  of  May, 
A.  D.  1902;  that  said  James  Mclver,  Esq., 
was  not  re-elected,  nor  was  be  holding  under 
any  appointment,  subsequent  to  said  6th  day 
of  May,  A.  D.  1902.  (3)  That  on  the  6th  day 
of  May,  1902,  deponent,  having  duly  qualified 
for  said  office  of  tbe  Justice  of  the  peace, 
duly  demanded  of  said  James  Mclver,  Esq.,  as 
bis  successor  to  said  office,  the  books  and  pa- 
pers appertaining  thereto.  (4)  That  said  James 
Mclver  refused  to  deliver  to  this  deponent  said 
books  and  papers,  but  for  some  time  there- 
after, and  nndl  be  was  ordered  by  the  cbrcuit 
court  in  and  for  Milwaukee  county  to  deliver 
to  this  deponent  all  records,  books,  papers, 
and  other  property  belonging  to  said  office, 
which  order  was  dated  the  12th  day  of  Au- 
gust A.  D.  1902,  the  said  James  Mclver  con- 
tinued to  act  as  said  Justice  of  tbe  peace,  al- 
though without  any  authority  so  to  do  by 
rirtue  of  any  election  or  appointment  (5) 
That  proceedings  were  finally  commenced  in 


tbe  circuit  court  for  Milwaukee  county  enti- 
tled, 'In  tbe  Matter  of  tbe  Books  and  Papers 
Appertaining  to  tbe  Office  of  tbe  Justice  of  the 
Peace,  Town  of  Lake,  Milwaukee  County,  Wis- 
consin;' that  the  matter  was  fully  heard  be- 
fOr  the  Honorable  Lawrence  W.  Halsey,  Cir- 
cuit Judge,  and  resulted  In  a  court  order,  dat- 
ed August  12,  A.  D.  1902,  directing  that  said 
James  Mclver  torn  over  to  this  deponent,  as 
bis  successor,  all  books  and  papers  in  his 
possession  as  Justice  of  tbe  peace  of  said  town 
of  Lake,  or  in  any  way  appertaining  thereto, 
forthwith,  upon  service  upon  bim  of  a  copy 
of  said  order;  and  that  In  d^aolt  thereof  said 
James  Mclver  be  declared  in  contempt  of  said 
order."  Upon  tbe  hearing  of  this  motion  tbe 
appellant  appeared  and  filed  the  affidavit  of 
James  Mclver,  which  had  been  used  In  the 
previous  proceeding  referred'  to  hi  Haertl's 
affidavit  and  reads  as  follows:  "James  Mc- 
lver, being  first  duly  sworn,  upon  oath  deposes 
and  says  that  he  is  James  Mclver,  Jnstice  of 
the  peace  of  the  town  of  Lake  aforesaid,  men- 
tioned in  the  order  to  show  cause  herein;  that 
in  answer  to  the  said  order  to  show  cause,  this 
affiant  states  that  at  the  time  of  the  annoal 
election  held  in  the  town  of  Lake,  Milwaukee 
county,  Wisconsin,  In  the  year  1900,  and  for 
many  years  prk)r  thereto,  this  affiant  was  a 
resident  and  elector  of  tbe  said  town  of  Lake; 
that  at  the  annual  town  election  held  tn  the 
town  of  Lake,  Milwaukee  county,  Wisconsin, 
In  tbe  year  1900,  affiant  was  duly  elected  s 
Justice  of  the  peace  for  said  town  aforesaid; 
that  be  duly  qualified  as  such  Justice,  accord- 
ing to  law,  by  taking  and  subscribing  the  oath 
of  office  prescribed  In  section  809,  Rev.  St. 
Wis.  1898,  before  a  competent  officer,  and  filed 
tbe  same  with  tbe  clerk  of  tbe  circuit  court 
for  Milwaukee  county,  and  by  executing  and 
filing  with  said  clerk  a  bond,  with  two  sure- 
ties, who  were  approved  by  tbe  chairman  and 
supervisors,  as  Is  provided  by  section  846,  Rev. 
St  1898;  that  he  has  ever  since  and  is  still 
acting  as  such  Justice  of  the  peace  in  the  town 
of  Lake,  by  virtue  of  said  election  and  qualifi- 
cation afwesaid.  Affiant  farther  says  that 
prior  to  tbe  election  held  in  tbe  town  of  Lake 
on  the  1st  day  of  April,  1902,  there  were  in 
said  town  but  two  Justices  of  tbe  peace,  to  wit 
James  P.  Howard-and  this  affiant;  that  at  the 
annual  election  held  In  the  town  of  Lake 
on  tbe  1st  day  of  April,  1902,  James  P.  How- 
ard, Anton  Haertl,  George  Yoelker,  and  David 
H.  Donna  were  elected  Justices  of  the  peace 
of  said  town;  that,  as  afliant  Is  informed  and 
believes,  James  P.  Howard,  Anton  Haertl, 
and  Qearge  Yoelker  qualified  for  said  office; 
that  the  said  David  H.  Donna,  who  was  the 
nearest  Justice  of  the  peace  elected  to  this 
affiant  refused  to  qualify  for  the  office  of 
Justice  of  the  peace;  that  under  the  role  In 
force  in  the  said  town  of  Lake,  and  the  con- 
struction placed  upon  the  law  by  universal 
custom  throughout  tbe  state  of  Wisconsin,  and 
by  tbe  law  department  of  the  state  of  Wiscon- 
sin, as  affiant  is  Informed  and  beeves,  for 
more  than  a  period  of  thirty  years  last  past. 
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the  person  residing  in  territory  nearest  to  tbe 
Justice  in  office,  and  who  la  elected  over  the 
incumbent  in  office,  has  been  held  to  be  the 
successor  of  such  incumbent,  and  has  been 
giTen  the  books  and  records  of  tbe  office  upon 
demand,  when  qualified,  and  when  the  near- 
est person  failed  to  qualify  according  to  law 
the  Incumbent  held  over,  under  section  15,  art. 
T,  of  the  Constitution  of  the  state  of  Wlscon- 
tlti;  that  David  H.  Donna  being  the  nearest 
justice  of  the  peace  elected  to  this  affiant, 
and  be  having  failed  to  qualify  as  required 
by  law,  and  under  the  practice  and  custom 
prevailing  in  the  town  of  Lake  and  throughout 
this  state  for  more  than  a  period  of  thirty 
years  last  past,  the  said  David  H.  Donna  was 
tbe  successor  to  the  said  affiant;  and,  said 
Donna  having  failed  to  qualify,  the  said  af- 
fiant is  advised  and  believes  that  he  has  tbe 
right  to  hold  over,  under  section  15,  art.  7,  of 
the  Constitution  of  tbe  state  of  Wisconsin; 
and  said  affiant  denies,  upon  Information  and 
belief,  that  the  said  Anton  Haertl,  of  the  town 
of  Lake,  la  tbe  successor  to  said  affiant,  and 
denies  tliat  be  is  entitled  to  the  books,  pa- 
pers, and  records  i>ertalning  to  tbe  office  of 
justtee  of  the  peace,  now  held  by  this  affiant. 
AfOant  admits  that  on  or  about  the  6th  day 
of  May,  1902,  Anton  Haertl  made  a  demand 
npon  this  affiant  for  tbe  books,  papers,  and  rec- 
ords of  tbe  office  of  the  Justice  of  the  peace, 
80  held  by  this  affiant;  that  said  Haertl  then 
aad  there  states  that  he  believed  he  had  no 
right  to  demand  or  receive  tbe  books,  papers, 
and  records  of  tbe  office  of  the  justice  of  tbe 
peace,  held  by  this  affiant,  but  that  he  made 
tbe  demand  because  tbe  chairman  of  the  town 
directed  htm  to  do  so.  Affiant  admits  that  be 
refused  to  deliver  said  books,  papers,  and  rec- 
ords to  said  Haertl,  and  then  and  there  In- 
formed him  that  tbe  chairman  of  the  town  had 
DO  authority  In  law  to  determine  which  of  tbe 
four  persons  elected  justices  of  the  peace  was 
elected  as  successor  to  this  affiant,  and  said 
afliant  still  denies  that  said  chairman  had  any 
sncb  authority.  Affiant  further  states  that  be 
is  informed  and  believes  that  M.  J.  McNamara, 
the  person  named  as  being  appointed  Justice  of 
tbe  peace  in  tbe  town  of  Lake  to  fill  a  vacancy, 
derived  no  authority  wliatever  by  virtue  of 
SQCb  appointment,  and  is  not  a  Justice  of  the 
peace  of  said  town;  that  at  the  time  of  the 
said  pretended  appointment  tbe  board  of  super- 
visors of  the  town  of  Lake  had  no  authority  in 
law  to  make  any  such  appointment,  there  be- 
ing then  no  vacancies  in  the  office  of  the  Jus- 
tice of  tbe  peace  of  said  town;  that  there  were 
then  four  Justices  of  the  peace  in  said  town, 
dnly  elected  and  qualified  and  acting  as  Jus- 
tices of  the  peace,  to  wit,  James  P.  Howard, 
Oeorge  Voelker,  Anton  Haertl,  and  this  af- 
fiant, James  Mclver."  After  hearing  tbe  mo- 
tion the  court,  November  29,  1902,  made  an 
order  vacating  and  setting  aside  the  Judgment 
of  the  Justice,  from  which  order  this  appeal  is 
taken. 

Jnlins  K   Boehr,   for  appellant.    Duiant, 
Price  &  Cowen,  for  respondent 
97  N.W.-8 


WINSLOW.   J.   (after   stating   tbe   facts). 
The  first  question  to  be  considered  Is  whether 
the  order  appealed  from  Is  In  fact  appeal- 
able.   If  appealable,  it  can  only  be  under 
the  first  or   second  subdivision  of  section 
3069,  Rev.   St.   1898,   which  provide  for  ap- 
peals from  the  following  orders:   "(1)  An  or- 
der affecting  a  substantial  right  made  In  any 
action  when  such  order  In  effect  determines 
j  the  action   and  prevents  a  Judgment  from 
which  an  appeal  might  be  taken.    <2)  A  final 
order  affoctlng  a  substantial  right  made  in 
special  proceedings  or  upon  a  summary  ap- 
I  plication  in  an  action  after  Judgment"    If 
i  tbe  order  in  question  be  an  order  made  in 
I  tbe  replevin  action  itself,  then,  clearly.  It  Is 
I  not  appealable.    While  It  doubtless  affected 
a  substantial  right  It  was  not  made  upon 
summary  application  after  Judgment;  nor  did 
it  In  effect,  determine  tbe  action,  nor  pre- 
vent Judgment  therein.    All  this  seems  self- 
evident    Tbe  Judgment  appealed  from   ex- 
ceeded  $16,  exclusive  of   costs;    hence   the 
case  was  triable  as  if  originally  brought  In 
tbe  appellate  court,  and  the  mere  fact  that 
an  order  had  been  made  purporting  to  vacate 
tbe  Judgment  appealed  from  would  not  pre- 
vent tbe  entry  of  a  Judgment  In  tbe  apiwllate 
court.     Rev.  St  1898,  §  3768.    Hence,  in  or- 
der to  be  appealable  at  all,  It  must  be  t>e- 
cause  it  Is  a  final  order  made  in  a  special 
I  proceeding.    While  tbe  question  is  not  wlth- 
i  out  some  difficulty,  we  have  concluded  that 
'  it  must  be  considered  as  an  order  made  in 
;  a  special  proceeding.    While  all  the  papers 
I  on  which  the  motion  was  founded,  as  well 
j  as  the  order  Itself,  are  properly  entitled  in 
^  the  action,  this  fact  is  not  at  all  concinsiro. 
I  There  may  doubtless  be  many  proceedings 
j  springing  out  of  n  pending  action— such,  for 
i  Instance,   as  an   application   by  one  not  a 
;  party  to   be   allowed   to   interplead— which 
j  may  very   properly  be   entitled   in   the   ac- 
;  tiou,  but  are  none  tbe  less  true  special  pro- 
I  ceedlngs.    Carney  v.  Glelssner,  62  Wis.  493, 
•  22   N.   W.   735.    Our  statute,  after  defining 
!  an  action,   declares  that  "every  other  rem- 
i  edy  Is  a  special  proceeding."     Rev.  St.  18!1S, 
I  {§    2595,    2596.      This    proceeding   was   cer- 
I  tainly  not  an  action  of  Itself.     It  did  not  re- 
late properly  or  necessarily  to  tbe  disposal 
of  the  case  on  the  appeal,  because  appellate 
Jurisdiction  was  simply  to  dismiss  or  to  try 
tbe  appeal  as  an  action  originally  brought 
In  that  court;    hence  it  was  not  properly  a 
proceeding  in  the  action,  but  it  was  a  pro- 
ceeding of  some  kind,  which  sought  and  ob- 
tained a  remedy.    We  see  no  course  open, 
therefore,  but  to  regard  it  as  a  special  pro- 
ceeding, |ll-advised  and  erroneous,  doubtless, 
but  nevertheless  a  special  proceeding,  witliin 
tbe  meaning  of  tbe  statute;  and  we  are  the 
more  Inclined  to  adopt  this  view  from  the 
fact  that  tbe  parties  and  tbe  trial  court  seem 
to  have  so  considered  it  without  objection. 
Viewing  it  as  such,  there  can  be  no  doubt  of 
the  appealability  of  tbe  order,   because  it 
was  final  in  tbe  proceeding,  and  affected  a 
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very  substantial  right.  The  Justice's  judg- 
ment was  not  affected  by  the  appeal  itself. 
It  is  true  that  the  giving  of  an  undertaking 
under  section  3756,  Rev.  St  1S98,  as  was 
done  in  this  case,  stays  the  execution  of 
the  Judgment;  but,  even  when  the  under- 
taking  is  given,  the  Judgment  remains  of 
force,  and  a  transcript  may  be  docketed 
pending  the  appeal.  Steckmesser  v.  Graham, 
10  Wis.  37.  Section  3669,  Rev.  St.  1898.  So 
the  making  of  an  order  vacating  the  Judg- 
ment affected  a  substantial  right. 

We  have  not  been  referred  to  any  author- 
ity which  holds  that  a  Justice's  Judgment 
may  be  vacated  upon  mere  motion  made  in 
an  appellate  court,  even  though  that  court 
has  superintending  control  or  supervisory 
Jurisdiction,  and  we  should  be  surprised  to 
find  any  such  authority  in  the  absence  of  a 
statute  to  that  effect.  A  court  has  power  to 
amend  or  control  its  own  records  In  a  prop- 
er case  by  motion,  but  this  principle  has  not, 
to  our  knowledge,  been  carried  so  far  as  to 
hold  that  it  may  amend,  vacate,  or  expunge 
the  records  of  another  court  In  that  manner, 
even  though  such  other  court  be  an  inferior 
court,  over  which  it  has  superintending  con- 
trol. This  power  of  superintending  control 
Is  to  be  exercised  by  the  established  writs  of 
the  common  law,  at  least  until  the  Legisla- 
ture shall  provide  additional  or  other  means. 
Bank  v.  Johnson,  103  Wis.  591,  79  N.  W.  1081, 
51  L.  R.  A.  33.  That  the  circuit  court  has 
no  power  to  set  aside  the  Judgment  of  a  Jus- 
tice on  mere  motion  was  strongly  Intimated, 
if  not  actually  decided.  In  the  case  of  Mal>- 
bett  V.  Vlck,  63  Wis.  158,  10  N.  W.  84.  But 
If  It  were  to  be  conceded  that  the  power  ex- 
isted, or  that  the  appellant,  by  appearing 
and  failing  to  object  to  the  proceeding,  is 
now  estopped  from  making  any  objection  to 
the  procedure,  stiU  the  order  was  erroneous, 
because  the  facts  before  the  court  showed 
that  the  judgment  was  rendered  by  a  de 
facto  o£Bcer.  It  appears  that  Mclver  was 
duly  elected  and  qualified  as  a  Justice  in 
April,  1900.  By  the  terms  of  the  Constitu- 
tion his  term  extended  for  two  years,  and 
until  his  successor  in  office  should  be  elected 
and  qualified.  Const,  art  7,  {  15.  There 
were  but  two  Justices  of  the  peace  In  the 
town  of  Lake  prior  to  the  election  in  April, 
1002;  Mclver  being  one  of  them,  and  one 
Howard  the  other.  The  town  was  entitled 
to  four  Justices,  and  four  persons  were  elect- 
ed at  the  last  named  election,  one  being 
Howard.  Of  the  three  newly  elected  Jus- 
tices, one  failed  to  qualify;  being  the  Jus- 
tice whose  residence  was  nearest  that  of 
Mclver.  In  this  situation,  Mclver  claimed 
that  no  successor  had  been  elected  to  fill  his 
place,  and  the  question  was  certainly  a  de- 
batable one.  It  did  not  appear  that  any 
of  the  persons  elected  had  been  desigmated 
on  the  ballot  as  the  successor  of  Mclver. 
Under  these  circumstances,  Mclver  claimed 
to  hold  over  under  his  previous  election,  and 
kept  the  books  and  records,  and  continued 


to  do  business  as  a  Justice,  and,  while  that 
situation  continued  unchanged,  rendered  the 
Judgment  appealed  from.  It  must  be  held 
that  these  facts  fulfilled  every  requirement 
necessary  to  constitute  a  de  facto  officer,  so 
far  as  the  public  and  those  doing  business 
before  him  were  concerned.  There  was  an 
office  de  Jure.  Mclver  was  in  possession 
under  color  of  an  election  to  that  office.  His 
right  to  hold  it  cannot  be  inquired  into  In 
a  mere  collateral  proceeding.  In  re  Boyle, 
9  Wis.  264.  State  ex  rel.  Knowlton  v.  Wil- 
Uams,  5  Wis.  308,  68  Am.  Dec.  65.  The 
cases  of  Jones  v.  Oates,  86  Wis.  634,  57  N. 
W.  296,  39  Am.  St  Rep.  912,  and  Supervisors 
of  Town  of  La  Pointe  v.  O'Malley,  46  Wis. 
S5,  50  N.  W.  521,  are  entirely  inappUcable, 
because  in  those  cases  the  question  was  sim- 
ply as  to  the  rights  of  one  holding  over  in 
an  office  in  a  contest  between  himself  and 
a  person  who  had  been  declared  duly  elect- 
ed to  that  identical  office  as  his  successor. 
Such  cases  involve  very  different  considera- 
tions, and  are  controlled  by  different  prin- 
ciples. 

Order  reversed  and  cause  remanded   for 
further  proceedings  according  to  law. 


VINCENT  V.  ORANB). 
(Supreme  Court  of  Michigan.     Nov.  9,  1903.) 

UktiDLORV    AND   TENANT— LBA.SE-COVBa«ANT 
-SUBLBTTINO— REPAIRS. 

1.  A  tenant  of  a  farm,  employing  a  third 
person  to  work  thereon,  and  givinK  bim  posses- 
sion of  a  house  on  the  premises,  does  not  sub- 
let any  part  of  the  premises  to  him,  within  a 
provision  of  the  lease  prohibiting  a  subletting 
without  the  written  consent  of  the  landlord. 

2.  A  proyision  in  a  lease,  under  seal,'  of  a 
farm  on  shares,  that  no  sale  of  the  produce  is 
to  be  made  unless  on  the  mutual  consent  of 
each  party,  is  s  covenant  within  the  clause 
authorizing  the  landlord  to  re-enter  on  default 
in  any  coyenants  contained  in  the  lease. 

3.  The  measure  of  the  liability  of  a  tenant 
of  a  farm  coyenantjug  to  keep  the  premises  in 
as  good  repair  as  when  taken  is  not  that  the 
farm  shall  be  kept  in  sach  reasonable  repair 
as  ordinarily  prudent  farmers  would  keep  it, 
but  that  it  shall  be  kept  in  such  repair  and 
condition  as  when  taken. 

Error  to  Circuit  Court,  Oratlot  County; 
George  P.  Stone,  Judge. 

Action  by  Dresser  B.  Vincent  against  Obid 
F.  Crane.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

John  T.  Mathews  and  Julius  B.  Klrby,  tor 
appellant    Searl  &  Monfort  for  appellee. 

MONTGOMERY,  J.  On  the  22d  of  Sep- 
tember, 1900,  plaintiff  leased  to  the  defendant 
his  farm  of  200  acres  for  the  term  of  two 
years,  with  the  privilege  of  three  years,  from 
the  1st  of  April,  1001,  under  a  written  lease, 
which  contained  the  provision  that,  "In  case 
any  rent  shall  be  due  and  unpaid,  or  If  de- 
fault shall  be  made  in  any  of  the  covenants 
herein  contained,  then  it  shall  be  lawful  for 
the  party  of  the  first  part"  to  enter  and  re- 
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possesa  falmaelf.  The  lease  then  proceeds  as 
fallows:  "And  the  said  party  of  the  second 
part  does  hereby  hire  the  said  premises  for 
tbe  term  of  two  years  as  above  mentioned, 
and  doea  covenant  and  promise  to  pay  to  the 
said  party  of  the  first  i>art,  his  representa- 
tives and  assigns,  for  rent  of  said  premises 
for  said  term,  one-half  of  all  produce  raised 
on  farm.  It  is  hereby  agreed  that  all  live 
stock  on  said  farm  is  to  be  fed  out  of  the  an- 
divided  feed  on  said  farm;  that  each  party 
Ig  to  furnish  one-half  of  all  seed  to  be  plant- 
ed or  sown  on  said  farm  in  its  season,  and 
In  case  each  does  not  so  famish  the  other 
can  so  famish  and  take  the  pay  for  same, 
at  mai^et  price,  ont  of  the  other's  share  at 
time  of  harvest;  that  all  stock  bought  or  pat 
on  Bald  farm  Is  to  be  fed  In  common  on  said 
farm,  and  each  said  party  to  pay  one-half  for 
said  stock,  and  when  said  stock  is  sold, 
which  shall  not  be  later  than  the  expiration 
of  tUs  lease,  eadt  sball  receive  one-half  of 
the  money  arising  from  said  sale.  In  case 
either  of  said  parties  furnish  more  means 
than  the  other  In  the  purchase  of  stock  to 
be  placed  on  said  farm,  Cbe  party  so  doing 
shall  receive  seven  per  cent.  Interest  from 
the  time  said  money  or  means  is  advanced 
over  and  above  his  said  share  on  sale  of  said 
stock,  and  said  party  so  famishing  shall 
take  oat  said  interest  and  principal  so  fur- 
nished before  the  division  of  the  sale  money 
from  any  or  all  of  said  stock,  each  of  said 
parties  to  famish  one-half  of  any  or  all  of 
any  partnership  stock  on  farm.  No  sale  Is 
to  be  made  unless  upon  the  mutoal  consent 
of  each  party.  Said  second  party  to  have  his 
firewood  from  said  ijH'emlses,  but  in  so  doing 
said  second  party  is  to  cut  no  standing  live 
timber.  Said  part/  of  the  second  part  far- 
ther covenants  that  he  will  not  assign  nor 
transfer  this  lease,  or  sublet  said  premises, 
or  any  part  thereof,  without  the  written  con- 
sent of  said  party  of  the  first  iwrt  And  al- 
so that  said  party  of  the  second  part  will, 
at  bis  own  expense,  during  the  continuance 
of  this  lease,  keep  the  said  premises  and  every 
part  thereof  in  as  good  repair,  and  at  the 
expiration  of  the  term  yield  and  deliver  up 
the  same  In  like  condition  as  when  taken, 
reasonable  use  and  wear  thereof  and  damage 
by  the  elements  excepted."  This  proceeding 
was  Instituted  on  the  2d  of  April,  1902,  to 
recover  possession  of  the  land,  the  plaintiff 
claiming  that  defendant  had  violated  the  cov- 
enants of  bis  lease,  in  that  (1)  he  had  sublet 
a  portion  of  the  premises;  (2)  be  had  sold 
stock  and  produce  of  the  farm  without  con- 
salting  tb*  landlord,  and  contrary  to  his 
wishes;  (8)  he  had  cut  standing  live  timber, 
contrary  to  the  covenants  of  the  lease;  and 
(4)  he  had  failed  to  keep  his  covenants  to 
keep  the  premises  in  as  good  repair  as  when 
taken,  reasonable  wear  and  use  thereof  and 
damage  by  the  elements  excepted.  The  case 
was  tried  on  appeal  in  the  circuit  court,  and 
defendant  recovered,  and  the  case  is  brought 
here  for  review  on  error. 


The  court  below  held  that  there  was  no 
evidence  of  the  subletting.  The  facts  as  to 
this  are  not  in  dispute.  It  appears  that  the 
defendant  employed  one  Stenlck  to  perform 
labor  for  him  on  the  farm,  and  gave  him  pos- 
session of  a  house  on  the  premises.  The  conrt 
held  that  this  was  not  a  subletting  within 
the  meaning  of  the  terms  of  the  lease.  We 
tliink  the  court  correctly  ruled  this  question. 
l^ore  was  no  subletting.  The  relation  of 
landlord  and  tenant  was  not  created  between 
Crane  and  Stenlck.  It  is  a  case  of  the  oc- 
cupation of  a  bouse  by  the  servant,  which 
occupancy  was  connected  with  tbe  service, 
and  retiuired  by  the  employer. for  the  neces- 
sary and  better  performance  of  the  service. 
Kerrains  v.  People,  flO  N.  Y.  221, 19  Am.  Rep. 
168;  Haywood  v.  MUler,  8  HiU,  90;  Cbatard 
V.  (XDonovan,  80  Ind.  20,  41  Am.  Rep.  782. 

The  circuit  Judge  withdrew  from  the  Jury 
any  consideration  of  the  question  as  to  wheth- 
er tbe  defendant  had  sold  stock  and  produce 
from  the  farm  without  the  consent  of  the 
plaintur,  and  based  bis  ruling  upon  the  view 
that  the  provision  in  the  contract  that  no  sale 
should  be  made  unless  upon  the  mutual  con- 
sent of  each  party  was  not  a  covenant,  and 
therefore  that,  if  this  provision  of  the  con- 
tract was  violated,  tbe  provision  giving  the 
right  of  re-entry  in  case  default  should  be 
made  in  any  of  the  covenants  of  the  lease 
did  not  become  operative.  We  think  this  rul- 
ing of  tbe  court  was  error.  This  is  an  agree- 
ment under  seal.  The  rale  is  well  settled 
that  no  particular  form  of  words  Is  neces- 
sary to  the  creation  of  a  covenant  in  a  deed. 
It  is  enough  that  it  constitutes  an  agreement 
under  seal,  intended  to  bind  the  parties.  See 
8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  65,  and 
cases  cited  In  notes.  We  think  this  agree- 
ment was  clearly  intended  to  bind  both  par- 
ties, and  amounted  to  a  mutual  covenant. 
The  case  Is  not  one  In  which  it  is  necessary 
to  find  the  engagement  to  be  a  condition.  It 
does  not  stand  by  itself.  It  is  enough  to 
say  that  it  is  a  covenant,  and  then  the  other 
provision  of  the  lease  authorizes  the  re-entry. 

Upon  the  subject  of  keeping  tbe  premises 
in  repair  the  court  charged  the  Jury  as  fol- 
lows: "Now,  gentlemen,  in  regard  to  tbe  cov- 
enant to  keep  the  premises  in  repair,  we  must 
keep  in  mind  the  diaractor  of  the  premises, 
and  their  condition,  and  all  of  the  surround- 
ings. We  cannot,  perhaps,  lose  sight  of  the 
fact,  or  any  fact  that  has  a  direct  bearing  up- 
on what  would  be  reasonable  and  usual.  A 
different  rale  would  prevail  with  a  farm  than 
with  simply  a  dwelling  house  upon  a  village 
lot  in  this:  tbat  we  must  keep  in  view  tbe 
size  of  the  farm,  tbe  amount  of  fences  upon 
tbe  farm,  tbe  condition  of  the  fences  when 
the  tenant  took  possession  of  tbe  farm  to 
work,  and  tbe  character  of  the  buildings,  and 
tbe  use  to  which  they  were  subjected  neces- 
sarily, reasonably;  and,  keeping  in  view  all 
of  these  facts,  you  are  to  determine  from  the 
evidence  in  this  case  did  the  defendant  keep 
these  premises  in  reasonable  repair  durinat 
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tbe  continuance  of  bis  lease?  It  a  fence  blew 
down,  or  got  down  in  any  manner,  It  might 
not  be  the  duty  of  the  defendant  to  put  It 
up  immediately  tbe  next  mornlDg,  or,  if  a 
window  light  was  broken  out  of  the  barn,  to 
immediately  place  it  In;  but  he  would'  be  re- 
quired to  keep  the  fences  and  tbe  buildings  in 
such  reasonable  repair  as  ordinarily  prudent 
farmers  do— that  is,  to  use  the  same  diligence 
that  ordinarily  prudent  farmers  use  in  keeping 
their  buildings  in  repair."  We  think  it  quite 
possible  that  tbe  Jury  may  hare  been  misled 
by  tills  instruction.  It  is  undoubtedly  true 
that  the  defendant  would  have  a  reasonable 
time  after  any  injury  to  tbe  premises,  such 
as  is  stiggested  in  the  charge,  to  put  the  same 
In  repair;  but  tbe  test  made  by  the  contract 
is  not  that  they  shall  be  kept  in  such  reason- 
able repair  as  ordinarily  prudent  farmers 
use,  but  that  they  shall  be  kept  in  such  repair 
and  condition  as  when  taken. 

Tbe  question  as  to  tbe  breach  of  the  cov- 
enant against  cutting  live  timber  was  fairly 
submitted  to  the  Jury. 

The  Judgment  must  be  reversed,  and  a  new 
trial  ordered.    The  other  Justices  concurred. 


HENNHS8Y  v.  MUSKEGON  TRACTION  & 

LIGHTING  CO. 

(Supreme  Court  of  Michigan.     Not.  9,  1903.) 

CARRIERS-INJURY    TO    PASSENGER— NEOLI- 
GKNCB— QUESTION  FOR  JURY. 

1.  Evidence  considered,  and  held  to  present 
for  the  jury  the  question  whether  a  conductor 
was  guilty  of  negligence  in  directing  a  passen- 
ger to  go  to  the  rear  platform  of  a  street  car 
while  it  was  still  in  motion. 

Error  to  Circuit  Court,  Muskegon  County; 
Fred  J.  Russell.  Judge. 

Action  by  Mary  Hennessy  against  tbe  Mu8- 
kegou  Traction  &  Lighting  Company  for  per- 
sonal injuries.  From  a  Judgment  for  defend- 
ant, plaintiff  brings  error.    Reversed. 

Turner  &  Turner  and  Cross,  Lovelace  & 
Ross,  for  appellant.  Smitti,  Nlms,  Hoyt  & 
Erwln,  for  appellee. 

HOOKER,  C.  J.  In  this  cause  there  is  evi- 
dence tending  to  show  that  tlie  plaintiff,  a 
married  woman,  was  riding  on  a  street  car 
In  Muskegon  on  her  way  to  the  depot.  As  it 
approached  or  passed  the  place  where  it  was 
customary  to  stops  cars  for  passengers  going 
to  the  depot,  she  told  the  conductor  that  she 
wanted  to  get  off  at  tbe  depot,  and  he  rang 
tbe  gong,  and  then  motioned  her  to  the  rear 
door.  She  testified  also  that:  "He  rang  the 
liell,  and  told  me  to  go  on,  motioned  to  the 
door";  and  again:  "He  rang  the  bell,  motion .^d 
toward  the  door,  and  told  me  to  go  on.  I 
went  out  on  tbe  platform  and  stood  tliore 
waiting  for  the  car  to  stop.  The  car  was 
slowing  down  then."  She  testified  further 
tliat  while  she  stood  there  the  car  gave  a  sud- 
den Jerk,  and  she  was  thrown  on  the  pave- 
ment.   This  cause  is  clearly  within  the  rule 


laid  down  In  the  cases  of  Bradley  v.  Ry.  Co., 
94  Mich.  85,  53  N.  W.  915,  and  Etson  v.  Ry. 
Co.,  110  Mich.  494,  68  N.  W.  298,  unless  the 
fact  'that  tbe  conductor  motioned  toward  tbe 
door  and  told  her  to  go  on  while  tbe  car  was 
in  motion  distinguishes  it,  and  Justifies  the 
conclusion  that  this  was  negligence,  or  that 
permitting  the  car  to  Jerk  would  be  negligence 
under  these  circumstances,  when  it  would  not 
ordinarily  be  so,  as  held  hi  those  cases.  There 
Is  nothing  in  tbe  testimony  Justifying  a  con- 
clusion that  the  Jerk  was  due  to  negligence  on 
the  part  of  the  motorman.  The  negligence  of 
tbe  defendant,  if  there  was  any,  consisted  tn 
the  act  of  the  conductor  in  directing  the 
plaintiff  to  get  up  and  go  on  while  the  car 
was  in  motion.  The  conductor  is  in  charge  of 
his  car,  and  bis  directions  are  usually  follow- 
ed by  passengers.  It  would  not  be  reasonaltle 
to  require  passengers  to  lightly  disregard  them, 
and  they  may  reasonably  believe  that  it  will 
not  be  imprudent  for  them  to  follow  them. 
We  are  not  willing  to  say  that  such  a  direc- 
tion as  this  is  negligence  in  all  cases,  or  that 
it  might  not  be  In  others.  Certainly  a  con- 
ductor who  should  send  a  child  or  a  decrepit 
or  weakly  or  drunken  person  to  the  platform 
while  tbe  car  is  In  motion  would  be  open  to 
criticism,  and  a  Jury  might,  under  some  cir- 
cumstances, be  bound  to  find  such  an  act  neg- 
ligence. Ordinarily,  it  Is  a  question  of  fact 
to  be  left  to  tbe  Jury,  and  this  should  have 
been  done  in  this  case. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    Tbe  other  Justices  concurred. 


PEOPLE  V.  DETROIT  UNITED    RY. 

(Supreme  Court  of  Michigan.     Nov.  9.   1903.) 

STREET  RAILWAYS— MUNICIPAL  REGULATIONS 
—AIR   BRAKES— ORDINANCE— VALID- 
ITY—FRESU  M  PTIONS. 

1.  Under  Comp.  Laws,  !§  6425,  (3447,  provid- 
ing that  no  street  railway  company  shall  b« 
authorized  to  construct  its  railway  in  streets  of 
a  town  or  city  without  its  consent  and  under 
such  regulations  as  the  authorities  may  pre- 
scribe, provided  that  after  such  consent  is  given 
the  authorities  shall  make  no  regulations  de- 
stroying the  franchises  so  granted,  and  under 
the  power  reserved  in  an  ordinance  granting  a 
franchise  to  a  street  railway  company  to  in.-ike 
such  further  regulations  as  might  be  deeuied 
necessary  to  protect  the  public,  the  authorities 
had  power  to  pass  an  oidinance  requiring  the 
street  railway  company  to  equip  its  cars  with 
air  or  electric  brakes. 

2.  An  ordinance  showing  on  its  face  that  it 
contemplates  providing  a  safeguard  against  dan- 
ger to  the  public  will  be  presumed  to  be  valid, 
and  the  burden  of  proof  will  be  on  one  who  at- 
tnck.s  its  validity. 

3.  The  discretion  of  a  city  council  in  enact- 
ini;  an  ordinance  re<iuiring  street  railway  conf- 
paniea  to  equip  their  cars  with  certain  brakes 
for  the  greater  safety  of  the  public  will  not 
be  interfered  with  if  the  regulation  can  fairly 
be  said  to  tend  toward  a  better  and  safer  con- 
dition. 

4.  Before  an  ordinance  requiring  street  rail- 
way companies  to  equip  its  cars  with  sir  or 
electric  brakes  can  be  declared  invalid,  it 
should  clearly  appear  either  that  a  more  ees- 
cient  brake  than   a  hand  brake  was   unneces- 
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saiT,  or  that  neither  an  air  nor  an  electric 
brake  would  be  such;  and,  if  the  newly  requir- 
ed brake  is  to'  be  used  in  addition  to  the  hand 
brake,  it  should  be  shown  that  a  car  equif^ed 
with  both  would  not  be  safer  than  with  the 
hand  brake  alone. 

5.  Though  a  preponderance  of  oral  testimony 
supports  the  view  that  an  ordinance  requiring 
air  or  electric  brakes  on  street  railway  cars  is 
unreasonable,  it  would  be  insufficient  to  nullify 
the  ordinance,  as  the  court  may  take  judicial 
Dotiee  that  air  brakes  are  extensiTely  used,  and 
are  rarely  ineffective. 

6.  An  ordinance  requiring  a  street  railway 
company  to  equip  its  cars  with  air  or  electric 
brakes  is  not  invaKd  because  requiring  a  large 
outlay  of  money  ou  the  part  of  the  company. 

7.  The  ordinance  is  not  invalid  because  elec- 
tric brakes  are  shown  to  be  ineffective  and  the 
ordinance  does  not  designate  between  air  and 
electric  brakes. 

Certiorari  to  Recorder's  Conrt  of  Detroit: 
James  Phelan,  Judge. 

Certiorari  by  the  Detroit  United  Railway 
against  tlie  people  to  review  a  Judgment  sub- 
jecting aald  railway  company  to  a  penalty  for 
failing  to  provide  certain  brakes  for  Ita  cars. 
Judgment  alBrmed. 

Brennan,  Donnelly  &  Van  De  Mark,  Charles 
D.  Joslyn,  and  Henry  L.  Lyster  (Michael  Bren- 
nan and  John  J.  Speed,  of  counsel),  for  appel- 
lant Timothy  E.  Tarsney,  P.  J.  M.  Hally, 
and  Charles  B.  Love,  for  the  People. 


HOOKER,  C.  J.  The  defendant  Is  a  street 
railway  company,  and  was  convicted  and  fined 
In  the  recorder's  court  of  the  city  of  Detroit 
for  the  violation  of  an  ordinance  of  said  dty. 
The  cause  la  here  upon  certiorari. 

There  la  no  doubt  of  the  violation  of  the 
ordinance.  The  cause  being  tried  without  a 
jury,  the  conrt  determined  the  question  of  the 
reasonableness  of  said  ordinance,  which  ap- 
pears to  have  turned  upon  questions  of  fact. 
Coonsel  for  the  defendant  say  in  theh*  brief, 
that  "there  can  be  but  one  question  for  this 
court  to  decide;  1.  e.,  is  it  a  reasonable  regula- 
tion to  require  the  defendant  company  to  equip 
Its  cars  with  air  or  electric  brakes"?  The 
raihtmd  was  constructed  under  the  statutes 
existing  at  different  times,  when  different  sec- 
tions were  built;  the  present  status  of  the 
company  being  the  outcome  of  various  pur- 
chases or  consolidations,  or  both.  All  of  said 
statutes  required  the  consent  of  the  city  au- 
thorities, and  this  was  given  in  the  various 
instances.  The  following  reservation  of  pow- 
er is  contained  In  such  consent,  and  is  applica- 
ble to  the  present  case:  "It  is  hereby  reserved 
to  the  common  council  of  the  city  of  Detroit 
the  right  to  make  such  further  rules,  orders  or 
regulations  as  may  from  time  to  time  be  deem- 
ed necessary  to  protect  the  interest,  welfare 
or  accommodation  of  the  public  In  relation  to 
street  railways."  In  the  same  connection 
should  be  read  sections  Qi25  and  6447  of  the 
Compiled  Laws,  viz.: 

"All  companies  or  corporations  formed  for 
roch  purpose  shall  have  the  exclusive  right  to 
use  and  operate  any  street  railway  construct- 
ed, owned  or  held  by  them.    That  no  Such 


company  or  corporation  shall  be  authorized  to 
construct  a  railway  under  this  act  through  the 
streets  of  any  town  or  city  without  the  consent 
of  the  municipal  authorities  of  such  town  or 
city  and  under  such  regulations  and  upon  such 
terms  and  conditions  as  said  authorities  may 
I  from  time  to  time  prescribe." 
I      "Provided  further,  that  after  such  consent 
I  shall  have  been  given  and  accepted  by  the 
!  company  or  corporation  to  which  the  same  Is 
j  granted,  such  authorities  shall  make  no  regu- 
lations or  conditions  whereby  the  rights  of  the 
'  franchises  so  granted  shall  be  destroyed  or  un- 
'  reasonably  impaired,  or  such  company  or  cor- 
!  poration  be  deprived  of  the  rights  of  construct- 
,  Ing,  maintaining  and  operating  such  railway  in 
I  the  streets,  in  sudt  consent  or  grant  named, 
I  pursuant  to  the  terms  thereof." 
I       "After  any  city,  village  or  township  shall 
j  have  consented,  as  in  this  act  provided,  to  the 
'  construction  and   maintaining  of  any  street 
:  railway  therein  or  granted  any  rights  or  priv- 
ileges to  any  snch  company  and  such  consent 
;  and  grants  have  been  accepted  by  the  com- 
'  pany,  such  township,  dty  or  village  shall  not 
:  revoke  such  consent  nor  deprive  the  company 
:  of  the  rights  and  privileges  so  conferred." 

The  ordinance  provides  as  follows:  "Sec- 
I  tlon  1.  On  and  after  May  Ist,  1902,  no  street 
!  car  or  cars  shall  be  operated  or  run  on  any 
I  street,  avenue  or  highway  in  the  city  of  De- 
j  trolt,  unless  the  same  be  equipped  with  air  or 
electric  brakes."  Section  2  provides  tliat  no 
I  street  railway  company  nor  any  officers  there- 
:  of  "shall  run  or  operate,  or  permit  to  be  nm 
'  or  operated,  any  car  upon  or  In  any  street  or 
:  avenue  in  said  city,  unless  the  same  is  equlp- 
I  ped  with  air  brakes."  Section  3  provides  the 
I  penalty. 

Counsel  for  the  defense  introduced  testhnony 
I  tending  to  show  that  it  had  several  hundred 
I  cars  In  the  city,  and  that  It  would  cost  $350,- 
I  000  to  equip  them  with  the  prescribed  brakes; 
that  many  of  such  cars  were  single-truck  cars; 
i  that  it  was  replacing  those  as  rapidly  as  it 
i  could  consistently  with  double  truck  cars;  that, 
i  while  said  brakes  would  be  useful  upon  large 
!  suburban  cars,  which  make  few  stops,  they 
I  are  not  well  adapted  to  use  upon  cars  wbldi 
I  make  frequent  stops,  such  as  cars  run  upon 
:  city  lines  exclusively,  or  to  small  single-truck 
I  cars;    that  all  cars  are  equipped  with  suffl- 
j  cient  hand  brakes,  and  that  they  cannot  be 
I  safely  dispensed  with;    that   they  are  more 
I  certain  in  their  action  than  the  brakes  pre- 
j  scribed,  and  consequently  safer;    that  their 
I  average  eflSdency  is  greater,  and  that  no  dty 
is  known  to  Iiave  all  of  its  railroad  cars  equip- 
ped with  air  or  electric  brakes;    that  such 
brakes  are  in  an  experimental  stage;  that  they 
have  been  repeatedly  tried  and  discarded  In 
cities;  and  that.  If  used,  they  increase  the  dan- 
ger of  acddent,  both  by  reason  of  the  un- 
certainly of  thehr  action  when  an  attempt  is 
made  to  use  them,  and  the  uncertainty  In  the 
minds  of  motormen  which  brake  had  better 
be  used  in  cases  of  emergency.    There  was 
testimony  offered  In  opposition.    The  object 
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of  this  ordlnanoe  Ui  to  compel  tbe  equipment 
of  street  cars  with  tlie  means  of  stopping  with 
certainty  and  expedition.  We  may  take  Judi- 
cial notice  that  this  Is  desirable,  for  we  are 
judicially  cognizant  of  the  fact  that  tbe  use 
of  street  cars  Is  necessarily  attended  by  Immi- 
nent danger  to  citizens  who  are'  upon  the 
highway,  as  well  as  passengers.  It  is  con- 
tended that  this  ordinance  Is  invalid— First,*  be- 
cause it  can  be  said  not  to  provide  for  brakes 
which  will  tend  to  lessen  danger;  second,  be- 
cause its  enforcement  will  require  an  outlay 
large  In  comparison  with  the  benefits  which 
would  result  from  the  use  of  such  brakes  as 
are  required  by  it  A  large  amount  of  testi- 
mony was  taken  upon  both  these  questions, 
and  this  was  passed  upon  by  the  trial  judge, 
who  has  held  the  ordinance  valid. 

It  is  past  controversy  that  the  dty  may 
regulate  the  conduct  of  defendant's  business 
to  the  extent  of  requiring  reasonable  safe- 
guards against  danger.  Nellls,  Surface  Roads, 
pp.  206,  208,  219;  City  v.  Mich.  Traction  Co., 
126  Mich.  525,  86  N.  W.  130;  Detroit  v.  Ry., 
184  U.  S.  368,  22  Sup.  Ct.  410,  46  L.  Bd.  692; 
L.  S.  &  M.  S.  B.  B.  V.  Ohio,  173  V.  S.  286, 
19  Sup.  Ot.  465,  43  L.  Ed.  702;  C.  &  A.  B.  B. 
T.  OarUnville  (111.)  66  N.  B.  730,  60  L.  R.  A. 
894;  and  other  cases  cited  In  briefs  of  counsel. 
Many  regulations  are  permisslblCr  although  In 
all  or  most  Instances  they  involve  some  limi- 
tation on  the  liberty  or  burden  upon  the  prop- 
erty of  individuals.  Sanitary  regulations  are 
common.  Including  tbe  al>olltlon  of  slaughter- 
houses and  other  noxious  places,  and  restric- 
tions upon  burial.  Protection  against  flre  and 
danger  from  explosions,  the  use  of  highways 
and  speed  of  vehicles,  the  regulation  of  occu- 
pations, buildings,  etc.,  are  among  the  many 
Instances  where  municipal  action  is  upheld. 
An  ordinance,  which  on  its  face  shows  that 
such  end  was  In  contemplation,  will  ordinarily 
be  presumed  to  l>e  valid.  See  21  A.  &  B. 
Enc.  of  Law,  p.  978,  and  cases  cited;  Booth 
on  Street  Railway  Law,  {  224;  Oooley,  Con. 
Lim.  (6th  Ed.)  p.  241,  note;  Nellls,  Surface 
Roads,  215.  Not  only  will  the  burden  of 
proof  be  upon  one  who  attacks  Its  validity, 
but  the  discretion  of  the  council  will  not  be 
Interfered  with  upon  light  grounds,  or  where 
the  regulation  can  fairly  be  said  to  tend  to- 
ward a  better  and  safer  condition.  -^ 

The  ordinance  in  question  punishes  the  op- 
eration of  a  car  not  equipped  with  air  or  elec- 
tric brakes.  This  ordinance  is  in  harmcMiy 
with  the  statute  (Comp.  Laws,  {  6280),  which 
for  many  years  has  required  the  equipment  of 
steam  passenger  cars  with  air  brakes.  Before 
we  should  say  that  a  similar  requirement  as 
to  street  cars  is  unreasonable,  and  therefore 
invalid,  it  should  be  made  to  appear  clearly 
either  tbat  there  is  no  necessity  for  a  more 
efficient  brake  than  a  hand  brake  upon  street 
cars,  or  that  neither  an  air  nor  an  electric 
brake  would  be  such;  and  If,  as  Is  contended, 
and  apparently  conceded,  the  hand  brake  is 
not  to  be  dispensed  with,  it  would  be  neces- 
sary to  show  that  a  car  equipped  with  both 


would  not  b«  aafer  than  witb  die  band  bralce 
alone. 

Counsel  urge  that  the  uncontradicted  evi- 
dence shows   tbat  this  ordinance  Is   onrea- 
Bonable.    We  think  not,  and,  if  It  miglit  be 
said  that  a  preponderance  of  tbe  oral  testi- 
mony  supports    that   view,    we    think    that 
would  be  Insufficient  to  justify  us  in  nullify- 
ing the  ordinance     We  may  take   Judicial 
notice  that  atmospheric  or  vacaum    brakes 
are  in  general  use  on  passenger  trains,   that 
!  they    ai^e    common    upon   freight    cars    and 
'  trains,  and  that  they  are  rarely  ineffective. 
I  The  record  shows  that  they  are  in   use  on 
,  electric  cars  of  the  larger  type,  both  on  Bal>- 
!  urban  lines  and  on  city  roads.     If  they  "were 
!  not,  it  is  patent  that  they  could   l>e;     and, 
!  while  counsel  contend  that  they  could    not 
I  be  applied  to  small  cars,  it  has  not  been  aat- 
:  Isfactorlly  proven.    It  is  not  improbable  that 
i  the  exact  device  used  on  large  cars    mlsht 
!  not  be  adapted  to  use  on  a  small  one  (espe- 
I  daily  where  but  one  set  of  trucks  is   used) 
i  without  some  modification;    but  that  Is   not 
I  shown  to  be  mechanically  difficult,  and  every 
I  one   knows   that   such    problems   are    being 
j  solved    daily    In    the    realm    of    mechanics. 
Moreover,   there  is  proof  that  one   or    more 
I  small  cars  have  been  equipped  and  snccess- 
I  fully  run  with  them.    The  validity  of  an  or- 
I  dinance    cannot   be    made   to    depend    upon 
j  what  a  trial  judge,  a  justice  of  the  peace,  or 
{  a  jury  may  conclude  from  the  testimony  and 
i  opinions  of  such  witnesses  as  may   happen 
i  to  be  brought  into  court  in  the  first  case  that 
I  arises,  where,  as  in  this  case,  its  provisions, 
when  viewed  In  the  light  of  focts,  of  -which 
{  the  courts  may  take  judicial  notice,  are  rea- 
sonable, and  clearly  within  the  dlscretloxi  of 
the  council,  either  by  vbrtue  of  a  reserved 
power   resting   In    contract,    or   the    police 
power. 

We  do  not  feel  called  npon  to  say  much 
about  the  claim  that  this  ordinance  should 
be  held  invalid  upon  the  ground  that  It  -will 
require  a  large  outlay,  or  that  it  takes  prop- 
erty without  due  process  of  law.  It  te  too 
well  settled  that  the  state  or  city  may  en- 
force regulations  clearly  looking  to  tbe  safe- 
ty of  the  public,  and  reasonably  adapted  to 
such  end  to  make  it  necessary.  All  property 
is  beld  subject  to  tbe  exercise  of  tbe  i>olice 
power.  See  Carthage  T.  Frederick,  122  Jf 
Y.  268,  26  N.  B.  480,  10  L.  a  A.  178.  1»  Am. 
St.  Rep.  490;  Atty.  Gen.  v.  Jochim,  99  Mich. 
371,  58  N.  E.  611,  23  L.  R.  A.  699,  41  Am. 
St  Rep.  606.  In  Oooley  on  Q>n.  Lim.  p.  706, 
It  is  said:  "All  contracts  and  all  rights.  It  is 
declared,  are  subject  to  this  [police]  power, 
and  not  only  may  regulations  which  aCfect 
them  be  established  by  the  state,  but  all  such 
regulations  must  be  subject  to  change  from 
time  to  time,  as  the  general  well-being  of  the 
community  may  require,  or  as  circumstances 
may  change,  or  as  experience  may  demon- 
strate the  necessity."  See  cases  cited  in  notcr 
to  last  authority.  It  has  been  urged  tbat 
the  proof  shows  tbat  a  light  car  can  be   as 
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effeetfrely  bandied  and  controlled  by  hand 
aa  by  power  brakea,  and  there  is  proof  to 
that  effect,  and  also  that  electric  or  air 
brakes  are  leu  reliable  than  hand  brakes 
on  such  cars.  This  point  Is  covered  by  what 
baa  been  said.  If  the  air  brake  or  electric 
brake  ia  more  liable  to  get  ont  of  repair,  and 
tha«  la  difficulty  In  stopping  the  car  at  a 
glren  point,  It  la  not  shown  that  proper  snper- 
Tision  would  not  aaaure  effective  brakes  at 
all  times,  and  that  the  employment  of  skill- 
ed or  experienced  motormen  would  not  over- 
come tbe  latter  difficulty.  But,  If  not,  the 
evidence  as  weU  as  common  experience 
shows  that  a  power  brake  Is  quicker  In  Its 
action,  and  In  emergencies  where  human 
life  is  Involved  In  delay  expeditious  stopping 
of  a  car  ahonld  not  yield  to  possible  Incon- 
venience In  the  matter  of  stopping  places. 

It  is  also  said  that  the  ordinance  Is  in- 
valid even  if  air  brakes  can  be  said  to  be 
effective,  because  It  does  not  designate  be- 
tween air  and  electric  brakes,  which  last  are 
■aid  to  be  clearly  shown  to  be  Ineffective. 
We  think  tbere  is  no  force  In  this  point  It 
is  not  to  be  presumed  that  any  one  will  use 
tl>e  latter  under  such  circumstances.  De- 
fendant cmtalnly  Is  not  required  to. 

The  conviction  Is  affirmed. 

MOORB,  OARPBNTBB,  and  GBANT,  JJ, 
concurred. 

MONTGOMERT,  J.  (concutrlng).  It  Is  the 
ctmtention  of  defendant  that  the  ordinance  In 
qoestlon  la'  unreasonable,  and  that  for  this 
reason  It  sboald  not  be  enforced.  That  there 
is  a  limitation  upon  the  power  of  a  municipal 
legislative  body,  which  the  courts  have  the 
light  to  enforce,  and  that  an  ordinance  which 
it  unreasonable  In  Its  terms  Is  beyond  the 
power  of  such  leglalatlTe  body  to  enact,  la 
well  settled.  There  can  be  no  doubt,  either, 
that  where,  njion  the  face  of  the  ordinance.  It 
Is  shown  to  be  unreasonable,  the  question 
which  the  courts  have  to  determine  becomes 
purely  a  question  of  law.  But  that  is  not 
this  case.  In  the  present  case  the  contention 
ii  that  the  ordinance  Is  unreasonable,  as 
shown  by  the  testimony  of  the  facts  and  cir- 
cumstances; In  other  words,  that,  although 
tbe  court  would  not  be  able  to  say  on  the  face 
of  the  ordinance  that  It  Is  unreasonable,  yet 
tiecause  of  the  existence  of  certain  facts, 
wbldi  it  Is  claimed  -tbe  testimony  establishes 
In  tbe  case,  'the  court  should  hold  that  the 
ordinance  Is  unreasonable.  These  facts  are 
not  facta  of  whlcb  the  court  can  take  Judi- 
cial notice,  but  are  facts  claimed  to  l>e  proven 
tn  tbe  case,  and  the  question  Is,  who  Is  to  de- 
tennine  these  facts?  It  may  be  conceded 
tbat  the  authorities  are  not  agreed  upon  the 
question,  and  it  becomes  necessary  to  look 
somewhat  to  the  reason  of  the  rule. 

The  rule  Is  stated  In  Dillon  on  Mnnldpal 
Corporations,  i  827,  as  foUows:  "Whether  the 
ordinance  be  reasonable  and  consistent  with 
tbe  law  or  not  Is  a  question  for  the  court. 


and  not  tbe  Jury,  and  evidence  to  the  latter 
on  this  subject  is  Inadmissible.  But  in  de- 
termining this  question  the  court  will  hare 
regard  to  all  the  circumstances  of  the  par- 
ticular city  or  corporation,  and  the  object 
sought  to  be  attained,  and  the  necessity  which 
exists  for  the  ordinance."  This  statement  of 
tbe  law  is  strictly  accurate  if  it  be  limited  to 
cases  in  whlcb  the  question  depends  upon 
facts  of  which  the  court  may  take  judicial. 
cognizance  But  there  are  cases  which  go 
further,  and  hold  that,  where  the  question 
of  reasonableness  depends  upon  facts,  while 
It  may  be  competent  for  the  court  to  take 
testimony  as  to  these  facta,  and  to  take  Into 
consideration  the  validity  of  the  ordinance, 
the  question  Is  in  no  case  a  question  for  the 
Jury;  In  other  words,  that  It  is  to  be  deter- 
mined as  a  question  of  law,  and  not  as  a 
question  of  fact.  One  of  the  strongest  cases 
supporting  this  view  is  that  of  Illinois  Cen- 
tral Railroad  Company  v.  Whittemore,  43  111. 
420,  ^  Am.  Dec.  138.  In  tbat  case  It  was 
said:  "It  was  proper  to  admit  testimony,  as 
was  done;  but  either  with  or  without  this 
testimony  It  was  for  the  court  to  say  wheth- 
er the  regulation  was  reasonable,  and  there- 
fore obligatory  upon  the  passengers.  Tbe 
necessity  of  holding  Uils  to  be  a  question  of 
law,  and  therefore  within  the  province  of  the 
court  to  settle,  is  apparent  from  the  consider- 
ation that  it  is  only  by  so  holding  that  fixed 
and  permanent  regulations  can  be  establish- 
ed. If  this  question  is  to  be  left  to  Juries, 
one  rule  would  be  applied  by  them  to-day 
and  another  to-morrow.  In  one  trial  a  rail- 
way would  be  held  Uable,  and  in  another,  pre- 
senting the  same  question,  not  liable.  Nei- 
ther the  companies  nor  passengers  would 
know  their  rights  or  thehr  obligations."  The 
reason  assigned  in  this  opinion  appears  to  be 
the  one  upon  which  the  rule  rests  so  far  as 
It  has  been  adopted,  via.,  the  idea  that  when. 
In  a  particular  case,  an  ordinance  Is  deter- 
mined to  be  unreasonable,  that  determination 
will  control  in  all  future  cases  that  may  arise 
under  tbe  ordinance,  whether  the  question 
arises  between  the  same  parties  or  not.  If 
tbe  reason  of  the  rule  fails,  the  rule  should 
fall.    It  is  certainly  anomalous  to  hold  that 

A.  may  be  concluded  In  a  proceeding  between 

B.  and  O.,  to  which  A.  Is  not  a  party,  when 
that  Judgment  rests  upon  a  determination  by 
some  one  of  a  question  of  fact  The  whole 
realm  of  adjudicated  cases  may  be  searched 
in  vain  for  another  Instance  of  this  charac- 
ter. The  very  reason  upon  which  the  rule 
rests  refutes  the  rule.  So  far  from  its  being 
true  that  In  a  proceeding  depending  upon  a 
question  of  fact  future  litigants  should  be 
finally  concluded,  the  exact  reverse  la  true, 
and  an  ordinance  which  may  be  declared  up- 
on a  certain  state  of  facts  proven  to  the  court 
or  Jury  to  be  Invalid  in  a  proceeding  depend- 
ing between  A.  and  B.  In  which  there  may 
be  Involved  a  trifling  amount  cannot  be  held 
to  conclude  C,  who  may  have  vested  rights 
to  the  amount  of  thousands  or  millloits  of  del- 
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'  lars.  To  Olustiate:  Suppose  In  an  action 
between  third  parties  It  had  been  determined 
that  the  original  franchise  granted  to  this  de- 
fendant was  Invalid  as  wholly  unreasonable, 
can  the  vested  rights  of  this  corporation  be 
said  to  have  been  divested  in  a  proceeding  to 
which  it  was  not  a  party?  Such  a  proposi- 
tion shocks  the  sense  of  Justice,  and  fortu- 
nately we  are  not  without  authorities  which 
,have  a  direct  bearing  upon  this  question. 

In  the  case  of  Pennsylvania  Railroad  Com- 
pany V.  Jersey  City.  47  N.  J.  Law,  286,  a 
proceeding  was  commenced  for  the  purpose 
of  having  an  ordinance  of  the  city  declared 
invalid  as  unreasonable,  and  It  was  said: 
"This  proceeding  in  error  seeks  the  abolition 
of  this  ordinance  in  toto,  and,  as  a  whole,  it 
is  plainly  not  open  to  the  Imputation  of  un- 
reasonableness. Its  scope  is  to  put  upon  a 
proper  footing  the  use  of  railroad  trains 
witliin  the  municipal  bounds,  and  there  is  no 
pretense  that  it  presses  unduly  upon  any  of 
such  companies,  except  that  it  harasses  the 
plaintiff  in  error  in  passing  its  numerous 
trains  across  three  certain  streets  near  its 
terminal  depot.  But,  conceding  this  allega- 
tion to  be  true,  that  the  business  of  the 
plaintiff  in  error  at  this  particular  locality 
is  by  that  ordinance  unreasonably  embar- 
rassed and  burthened,  such  a  vice  in  the  by- 
laws would  not  render  it  generally,  but  only 
specially,  inefficacious;  that  is,  the  court 
would  not  vacate  the  entire  ordinance,  but 
merely  refuse  to  put  it  in  effect  in  that  part 
of  It  that  was  thus  unreasonable."  And  a 
somewhat  analogous  question  has  arisen  in 
the  federal  courts.  As  is  well  understood, 
the  federal  courts  have  held  that  under  the 
fourteenth  amendment  a  statute  of  a  state 
regulating  freight  or  passenger  charges  may, 
if  it  be  unreasonable  in  its  terms,  be  held 
unconstitutional  and  void  in  its  application 
to  a  particular  case.  But  the  federal  Su- 
preme Court  has  held,  as  we  shall  see,  that 
the  determination  of  this  question  in  a  par- 
ticular case  does  not  conclude  the  question 
for  all  time  as  between  parties  standing  in 
a  different  relation  to  the  public  authorities. 
This  is  well  illustrated  in  the  case  of  Smyth 
y.  Ames,  189  U.  S.  466,  18  Sup.  Ct  418,  42 
Ii.  Ed.  810.  That  was  a  case  In  chancery, 
and  the  question  of  the  reasonableness  of  the 
statute  as  applied  to  the  complainant  was 
determined  upon  a  full  review  of  all  the 
facts  of  the  case.  It  was  held  that  the  stat- 
ute as  applied  to  then  conditions  was  un- 
reasonable. But  it  Is  significant  that  in  the 
very  case  the  court  fully  approve  of  the  pro- 
vision In  the  decree  of  the  circuit  court  that 
the  defendants,  members  of  the  board  of 
transportation,  might,  "when  the  circum- 
stances have  changed  so  that  the  rates  fixed 
In  said  act  of  1893  [Acts  Neb.  1893,  p.  164,  c. 
24]  shall  yield  to  the  said  companies  reason- 
able compensation  for  the  services  afore- 
said," apply  to  the  court  by  bill  or  other- 
wise, as  they  may  be  advised,  for  a  further 
order  in  that  behalf.    If,  then,  it  is  possible 


that,  as  between  the  same  parties  who  have 
litigated  the  reasonableness  of  a  statute  (or 
ordinance),  the  question  may  again  be  oiten- 
ed  as  a  question  of  fact,  how  much  more 
may  It  be  said  that,  as  between  strangers  to 
that  litigation,  the  Judgment  depending  up- 
on a  question  of  fact  has  not  concluded  them? 
In  the  case  of  Brooklyn  Crosstown  Railroad 
Company  v.  City  of  Brooklyn,  37  Hun,  416,  it 
was  said,  "The  validity  of  every  ordinance  or 
by-law  of  a  corporation  which  is  not  passed 
in  strict  compliance  with  statutory  delega- 
tion of  power  depends  upon  its  reasonable- 
ness, •  •  •  and  hence  that  point  [the 
reasonableness  of  the  ordinance]  was  a  prop- 
er subject  for  Judicial  examination  as  a  ques- 
tion of  fact."  If,  then,  there  is  involved  in 
the  case  a  question  of  fact,  bow  shall  that 
question  be  determined?  As'  I  have  en- 
deavored to  show,  the  reason  assigned  by 
some  of  the  autborlties  why  it  should  not  be 
a  question  for  the  Jury  Is  a  wholly  insufD- 
dent  one.  Worse  than  that,  it  is  a  false 
reason,  which  leads  to  erroneous  and  unjust 
results.  We  are  not  wanting,  however,  in 
authority  which  sustains  the  rule  which  I 
have  foreshadowed.  In  Clason  v.  City  of 
MUwaukee,  30  Wis.  316,  it  was  said:  "It  is 
impossible  for  the  court  to  determine  wheth- 
er or  not  the  ordinance  is  reasonable  and 
proper,  in  view  of  the  object  sought  to  be 
accomplished,  without  some  evidence  upon 
the  subject.  And  we  cannot  see  that  it  is  a 
violation  of  any  principle  to  submit  these 
questions  of  fact  to  a  Jury  as  in  other  cases." 
This  case  was  followed  by  the  case  of  City 
of  Austin  V.  Cemetery  Association,  87  Tex. 
330,  28  S.  W.  528,  47  Am.  St  Rep.  114,  in 
which  it  was  held  that  it  is  incumbent  upon 
a  party  who  alleges  the  invalidity  of  an  or- 
dinance as  unreasonable  to  aver  and  prove 
the  facts  which  make  it  so;  that,  if  the  facta 
be  controverted,  they  must  be  determined 
by  the  Jury;  but  that  whether  the  facts  re- 
lied upon  show  the  ordinance  to  be  unrea- 
sonable or  not  is  a  question  for  the  court. 
So,  in  State  v.  Boardman,  83  Me.  73,  44  Atl. 
118,  46  L.  R.  A.  750,  it  was  said:  "It  la 
true  that  the  question  of  the  reasonableness 
of  a  by-law  is  for  the  determination  of  the 
court,  and  tlUs  conclusion  does  not  take 
away  from  the  court  the  determination  of 
the  question.  Certain  facts  will  have  to  be 
passed  upon  by  the  Jury.  But  the  standard 
upon  the  question  of  the  reasonableness  or 
otherwise  of  the  by-law  Is  established  by  the 
court."  In  Chicago  &  Grand  Trunk  Rail- 
way Company  v.  Wellman,  148  U.  S.  338,  12 
Sup.  Ot.  400,  36  U  ESd.  176.  the  question  of 
the  reasonableness  of  a  statute  fixing  the 
maximum  rate  at  two  cents  per  mile  was 
Involved.  It  was  said:  "If  the  validity  of 
such  a  law  in  its  application  to  a  particnlar 
company  depends  upon  a  question  of  tact 
as  to  its  effect  upon  the  earnings,  may  not 
the  court  properly  leave  that  question  to  the 
Jury,  and  decline  to  assume  that  the  effect 
is  as  claimed?    There  can  be  but  one  answw 
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to  these  questions."  The  Invalidity  of  the 
ordinance  In  the  present  case  depended  up- 
on the  ability  of  the  defendant  to  establish 
certain  facts.  This  it  undertook  to  do.  The 
case  was  tried  without  a  jury.  The  trial 
jndge,  however,  stood  in  the  position  of  a 
Jury.  He  found  as  a  fact  that  the  ordi- 
nance was  not  unreasonable.  It  was,  then, 
within  the  province  of  the  defendant's  coun- 
Ml  to  call  for  more  specific  finding  of  facts. 
This  they  failed  to  do.  Doubtless  better 
practice  would  have  been  to  have  had  a 
qtedfic  finding  upon  the  particular  facts 
which  are  claimed  to  show  the  invalidity 
•f  the  ordinance.  But  the  record  is  not  so 
Blade  up.  In  my  view,  unless  we  are  able 
to  say  that  the  testimony  all  tends  in  one 
direction,  and  that  Is  to  show  the  unreason- 
ableness of  the  prdinance,  the  plaintiff  in 
certiorari  has  not  put  itself  in  position  to 
review  the  decision  of  the  trial  Judge.  As  I 
do  not  find  the  testimony  all  one  way,  I  think 
the  Judgment  should  be  affirmed. 


KEMP  V.  STRADLET  «t  sL 
(Supreme  Conrt  of  Michigan.     Nov.  9,  1903.) 

WHARVBS— CONSTRUCTION  AT  BND  OF  STRBBT 
— LKASBS. 

1.  Under  a  city  charter  (Local  Acts  18S7,  p. 
906,  Act  Na633,  c.  14,  i  8)  antborizlng  the  coun- 
nl  to  establish,  constmct,  maintain,  and  con- 
trol public  wharves  on  any  lands  on  the  bank  of 
a  river  not  the  property  of  individuals,  and  to 
lease  wharfing  and  landing  privileges  on  any 
of  the  public  wbarves,  docks,  or  landings,  the 
dty  may  lease  the  land  and  authorize  the  les- 
see to  build  a  wharf. 

2.  A  wharf  constructed  at  the  end  of  a  street 
under  authority  given  a  city  by  Local  Acts 
1887,  p.  8«5,  Act  No.  533,  c.  14,  i  3,  to  construct 
public  wharves  and  to  lease  wbarfing  and  land- 
bg  privileges  thereon,  in  such  manner  as  to 
preserve  the  right  of  all  persons  to  a  free  pas- 
nge  over  the  same  with  their  baggage,  is  not 
subject  to  all  the  incidents  of  a  highway,  so  as 
to  prevent  its  nse  as  a  wharf  as  other  wharves 
may  be  used. 

Appeal  from  Circuit  Court,  Chippewa  Coun- 
ty, in  Chancery;   Joseph  H.  Steere,  Judge. 

Snlt  by  George  Kemp  against  John  O. 
Stradley  and  others.  Bill  dismissed,  and 
complainant  appeals.     Affirmed. 

Sharpe  &  Handy,  for  appellant,  Oren, 
Webster  &  More  and  George  B,  Holden,  City 
Atty.,  for  appellees. 


HOOKEB,  O.  J.  The  complainant,  own- 
tog  lands  to  the  center  of  the  Sault  Ste.  Marie 
river  on  both  sides  of  a  city  street  which  ex- 
tended to  the  water's  edge,  built  docks  ex- 
tending some  distance  into  the  stream  in 
front  of  bis  entire  premises.  No  dock  was 
boilt  at  the  end  of  the  street,  but  the  city  per- 
mitted him  to  deepen  the  water  at  that  point 
by  dredging,  thereby  making  the  slip  formed 
by  his  docks  navigable  for  some  craft,  which 
came  to  his  dock.  Being  desh-ous  of  estab- 
llshhig  ferry  service  at  that  point  (and  it  Is 
•aid  to  be  the  only  available  point  for  the  pur- 


pose). It  made  a  contract  with  a  company, 
whereby  it  was  authorized  to  build  a  dock  at 
the  end  of  the  street,  and  in  con.ildprntlon  of 
an  annual  rental  of  $1U0  the  city  agreed  to 
lease  "all  the  exclusive  riparian  rights  of  the 
dty  at  the  foot  of,  and  abutting  on  John- 
stone street,  for  the  period  of  five  years"; 
said  lease  to  provide:  (1)  For  the  constroc- 
tlon  of  a  suitable  landing,  and  a  two-story 
pavilion  for  .the  accommodation  and  comfort 
of  passengers;  (2)  that  lessee  give  and  main- 
tain a  half -hour  service  between  said  dock  and 
Canadian  ports;  (3)  that  lessee  pay  the  ex- 
pense of  the  construction,  eta;  (4)  fixing  the 
price  of  transportation.  Thereupon  complain- 
ant filed  the  bill  in  this  cause  to  restrain  the 
execution  of  the  lease  and  construction  of  the 
dock,  and  to  prevent  the  lessee  from  taking 
exclusive  possession  of  the  premises.  The 
cause  was  heard  upon  demurrer,  which  was 
sustained,  and  a  decree  was  entered  dismiss- 
ing the  bill.    The  complainant  has  appealed. 

Complainant  contends:  (1)  That  the  slip  Is  a 
public  highway,  and  has  been  used  by  boats 
in  summer  and  by  persons  for  driving  upon 
the  ice  when  crossing  the  river  in  winter  for 
a  long  period.  His  counsel  say  that  "it  is 
possible  that.  If  great  public  necessity  demand- 
ed It,  the  city  might  construct  a  wharf  on 
this  property  for  the  use  of  the  public,  but  no 
such  necessity  is  shown  here,"  and  that  public 
necessity  demands  the  retention  of  the  slip 
in  connection  with  navigation,  and  that  the 
public  would  be  subjected  to  great  inconven- 
ience by  the  erection  of  this  dock.  (2)  That 
docks  built  at  the  ends  of  streets  are  exten- 
sions of  the  streets  for  the  free  passage  of  all 
citizens.  (3)  That  a  city  council  has  no  aa- 
thority  to  lease  a  portion  of  a  street  for  a  pri- 
vate use.  (4)  That  the  lease  implies  author- 
ity to  sublet  such  wharf  and  pavilion  when 
erected. 

That  a  city  may  bnild  a  dock  at  the  end  of 
a  street  has  been  held  In  many  cases.  Barney 
,v.  Mayor,  1  Hughes,  118,  Fed.  Gas.  No.  1,029; 
Angell,  Highways,  {  301;  Newport  v.  Tay- 
lor's Bx'rs,  16  B.  Mon.  804;  New  Orleans  v. 
United  States,  10  Pet.  717,  9  L.  Ed.  573; 
McMurray  v.  Mayor,  54  Md.  103;  Gould  on 
Waters,  §  106;  Smith,  M.  Cor.  {  1314;  Dil- 
lon on  Mun.  Corp.  H  110,  634n;  Newark  L. 
&  C.  Co.  V.  Mayor,  15  N.  J.  Eq.  65.  The  char- 
ter of  the  city  (section  3,  c.  14,  Act  No.  533,  p. 
805,  Local  Acta  1887)  provides:  "The  council 
shall  have  power  to  establish,  construct,  main- 
tain and  control  public  wharves,  upon  any 
lands  or  property  belonging  to  or  under  con- 
trol of  the  shore  or  bonk  of  said  river  within 
the  city,  not  the  property  of  individuals,  to  the 
extent  to  which  the  state  can  grant  the  same, 
and  the  council  may  lease  wbarfing  and  land- 
ing privileges  upon  any  of  the  public  wharves, 
docks  or  landings,  but  not  for  a  longer  time 
than  five  years,  and  in  such  manner  as  pre- 
serve the  right  of  all  i>ersons  to  a  free  passage 
over  the  same  with  their  baggage."  It  is 
urged  that  this  does  not  authorize  the  building 
of  a  wharf  by  private  persons.    When  cansid- 
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ered  in  connection  with  the  power  to  lease 
wliarflng  and  landing  privileges,  it  would  be 
unduly  technical  to  say  that  the  city  must  it- 
self build  the  dock  In  the  first  instance,  if  it 
may  build  It  at  all,  which  this  provision  of 
the  charter  clearly  authorizes.  Relghard  ▼. 
Fllnn,  189  Pa.  355,  42  AU.  23,  43  L.  R.  A. 
502;  City  of  Corpus  Christl  v.  Central  Wharf 
&  Warehouse  Co.  (Tex.  Civ.  App.)  2T  8.  W. 
804;-  Dugan  v.  Baltimore,  5  GUI  &  J.  374. 

The  complainant's  counsel  lays  stress  on 
an  alleged  right  of  bis  client  to  enter  upon 
any  dock  that  the  city  may  build  from  his 
abutting  dock,  upon  the  apparent  theory  that 
bis  docks  are  extensions  of  his  lot,  entitled 
to  the  same  abuttal  privileges  upon  the  dock 
of  the  city  that  the  lot  proper  has  upon  the 
highway.  We  may  assume,  for  the  purposes 
of  this  case,  that  this  claim  is  valid,  so  far  as 
It  does  not  interfere  with  the  city's  right  to 
use  the  dock  for  wharf  purposes;  but  any 
such  right  is  restricted  to  that  extent  A  dty 
owning  a  wharf  has  a  right  to  use  it  for  the 
purposes  of  a  wharf  as  other  wharfs  may  t>e 
used,  excep!  that  at  the  end  of  streets  such 
wharves  must  be  open  to  public  use,  as  pro- 
vided by  the  charter.  This  does  not  mean 
that  wharfage  cannot  be  charged  for  the  use 
of  the  dock,  or  that  the  dock  may  not  be  used 
for  loading  and  unloading  and  temporary  stor- 
age of  commodities,  in  accordance  with  the 
custom  of  using  other  wharves,  and  to  such 
extent  any  general  right  of  access  and  travel 
must  yield.  The  city  may  regulate  such 
wharves,  and  such  regulations  may  be  dis- 
tinctive regulations,  adapted  to  the  use  of 
wharves,  rather  than  streets.  See  Dillon  on 
Mdn.  Corp.  109,  110,  575;  Horn  v.  People,  26 
Mich.  221;  Backus  V.  Detroit,  49  Mich.  110. 
18  N.  W.  380,  4S  Am.  Rep.  447;  Scott  v. 
Layng,  59  Mich.  43,  26  N.  W.  220,  791.  Much 
stress  is  laid  upon  the  language  of  Mr.  Justice 
Cooley  In  Scott  v.  Layng,  in  which  he  quotes 
the  language  In  People  v.  Lambier,  5  Denlo, 
9,  47  Am.  Dec.  273,  where  a  landed  proprietoc 
claimed  the  riparian  rights  at  the  end  of  a 
street,  and  it  was  held  that  he  could  not,  by 
filling  up  the  land  in  front,  obstruct  the  pub- 
lic right  of  passage  from  the  land  to  the  wator, 
but  that  the  street  was  extended  by  the  new- 
made  land  to  the  water.  Whatever  we  may 
think  of  the  claim  that  the  construction  of  a 
dock  abutting  the  end  of  a  street  is  the  ex- 
tension of  the  street,  Mr.  Justice  Cooley  has 
not  held  that  the  use  of  such  a  dock  can  be 
hampered  by  the  application  of  all  of  the  in- 
cidents of  an  ordinary  highway.  In  the  case 
of  Horn  v.  People,  supra,  written  by  Mr. 
Justice  Campbell,  but  concurred  in  by  Mr. 
Justice  Cooley,  it  was  said:  "The  present 
charter  authorizes  the  city  to  erect,  repair, 
and  regulate  public  wharves  and  docks  at  the 
ends  of  streets  and  on  the  property  of  the  cor- 
poration, and  to  fix  a  line  beyond  which  pri- 
vate docks  shall  not  extend,  and  to  lease  the 
wharves  and  wharflng  privileges  at  the  ends 
of  streets  on  the  Detroit  river,  on  such  terms 
as  they  shall  think  fit,  for  not  more  than 


three  years,  subject  to  a  free  passage  for  per- 
sons with  their  baggage.  This  legislation  in- 
dicates a  clear  Intent  on  the  part  of  the  Legis- 
lature not  to  treat  these  terminal  wharves  as 
highways,  even  when  they  belong  to  the  dty, 
but  to  leave  their  regulation  within  the  dty 
control,  as  far  as  could  be  done  without  Im- 
pairing private  rights."  "There  is  no  instance 
In  which  the  term  'public  wharf'  has  been 
used  In  our  legislation  to  indicate  anything 
analogous  to  a  dedication  to  any  public  use, 
like  that  of  highways.  Such  a  public  right 
is  unknown  to  the  common  law.  Wharfage 
involves  exclusive  use,  for  longer  or  shorter 
periods,  by  each  vessel,  depending  on  the  na- 
ture of  its  business  and  the  extent  of  its  cargo. 
All  that  is  meant  in  the  charter  by  a  public 
wharf  Is  a  wharf  belonging  to  the  dty,  and  to 
be  used  like  any  other  wharf  property.  The 
torn  is  applied  as  well  to  wharves  on  dty 
property  away  from  streets  as  to  wharves  at 
the  end  of  streets.  The  dty  is  not  compelled 
to  make  them,  and  they  have  never  been 
chargeable,  like  pavements,  to  adjacent  prop- 
erty. They  are  built  for  purposes  of  revenue, 
and  have  always  been  used  on  that  theory,  as 
the  law  expressly  allows  them  to  be  used. 
They  are  not  open  to  Indiscriminate  public  use, 
like  highways."  In  Backus  v.  Detroit,  supra, 
it  is  said:  "It  is  enough  for  us  to  say  that  the 
dty  derives  Its  authority  from  the  dedication 
of  the  public  way,  and  that  the  construction 
of  a  wharf  which  shall  give  the  means  of  ac- 
cess from  the  highway  by  land  to  the  highway 
by  water  is  not  Inconsistent  with  the  gift" 
The  contention  that  water  between  the  river 
bank  and  the  channel  is  a  highway  Is  dis- 
cussed In  Scott  V.  Layng,  supra.  The  court 
said:  "It  la  difficult  to  conceive  upon  what 
ground  the  decree  was  founded  In  the  first 
place.  It  undertakes  to  establish  a  highway 
to  the  channel  bank  of  the  river,  and  treat  the 
water  between  the  land  and  the  channel  bank 
as  an  upland  highway.  The  record  shows  a 
wharf  or  dock  at  the  end  of  this  avenue,  and 
the  point  of  the  slip  wherein  the  stationary 
building  stood  and  where  the  fioating  house  la 
moored  Is  upon  the  side  of  this  dock.  It  was 
plainly  decided  by  this  court  in  the  case  of 
Horn  V.  People,  26  Mich.  221,  that  a  wharf 
at  the  termination  of  a  street  in  the  dty  of 
Detroit  was  not  a  part  of  the  public  highway, 
and  that  the  dty  had  authority  to  lease  such 
wharf.  If  the  dty  has  dominion  over  the 
wharves  at  the  extremity  of  streets  and  in  the 
water,  there  is  nothing  to  give  adjacent  land- 
ownos  any  more  rights  In  such  wharves  than 
their  neighbors  have,  which  are  none  at  all." 
We  think  it  unnecessary  to  go  outside  of  Mich- 
igan for  authority  sustaining  the  right  of  the 
defendant  dty  to  build  and  lease  wharflng 
privileges.  There  are  limitations  on  its  power 
of  exclusion  of  the  public,  but  this  lease  is  an 
attempt  to  let  "all  of  the  city's  exclusive  privi- 
leges," not  more,  and  doubtless  would  be  con- 
strued to  transfer  no  more  than  the  dty  had 
a  right  to  part  with.  Authorities  are  numer- 
ous that  it  cannot  barter  its  police  power:  and 
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whatever  rigbta  fhe  public  have  it  has  not  at- 
tempted to  compromise,  for  it  has  only  agreed 
to  part  with  ita  ezctnslTe  rights. 

We  think  there  Is  no  toree  In  a  claim  of  ad- 
vene posaeaslon,  or  the  existence  of  a  highway 
by  nser,  In  view  of  the  allegatlonB  of  the  bilL 

The  decree  is  affirmed. 

HOOBB,  J.,  took  no  part  In  the  decision. 
The  otho:  Justices  concnrred. 


MUSHINSKY  T.  VINCBSNT. 
(Sopreme  Court  of  Michigan.     Not.  9,  1903.) 

KASTER  AND   8BRVANT— PERSONAIi  INJURIBS 
—ASSUMPTION  OF  RISK. 

I.  Plaintiff  vas  employed  in  a  aawmill,  in 
which  stood  a  small  table  2  feet  liigh,  in  wnich 
was  a  areolar  saw  18  inches  in  diameter,  mn- 
Bing  wheneTer  the  mill  machinerr  ran.  The 
uw  was  not  boxed  in,  and  plaintiff,  after  work- 
ing in  the  mill  two  or  three  days,  and  having 
knowledge  of  the  conditions,  in  osing  a  passage- 
way between  the  taide  and  another  slipped, 
tnd  his  foot  came  in  oontaot  with  the  saw  be- 
neath the  table.  Held,  tliat  the  danger  was  so 
obvioaa  as  to  have  been  within  the  comprehen- 
non  of  an  ordinary  person,  and  plaintiff  conld 
sot  recover  t>ecanse  not  warned. 

Error  to  Circuit  Court,  Presqae  Isle  Counr 
ty;  Frank  E^merlck,  Jndge. 

Action  by  John  Mnshlnsky,  by  his  next 
friend,  against  Vincent  D.  Vincent  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

L  8.  Canfield,  for  appellant.  Griffin  Oot- 
ey,  Jr.,  for  appellee. 

MONTOOMHRt,  J.  The  plaintiff,  who 
was  at  the  time  19  years  of  age,  was  em- 
ployed In  the  defendant's  sawmill.  He  had 
worked  In  the  same  position  two  days  under 
an  earlier  employment,  and  on  a  second  em- 
ploym«it  had  worked  during  the  afternoon 
of  May  22,  1900.  and  until  9  o'clock  the 
next  day,  when  be  received  the  injuries  In 
questlMi.  A  description  of  the  sawmill  and 
the  manner  ctf  the  accident  Is  as  follows: 
The  saw  carriage  runs  east  and  west  on  a 
track,  as  Is  usual  In  such  mills.  On  the 
north  side,  and  near  the  west  end  of  this 
trs^  Is  a  large  circular  saw,  hung  In  Its 
arbor:  and  on  the  same  side,  beyond  the 
east  end  of  such  tra(^,  is  the  slab  saw  table, 
while  on  tbe  same  aide,  and  between  the  cir- 
cular saw  and  the  slab  saw  table,  are  two 
other  tables  bearing  rolls.  There  is  a  space 
of  22  ln(±es  tMtween  the  slab  saw  table  and 
the  next  table  to  the  west  of  It,  In  which  tbe 
men  stand  while  at  work  at  the  carriage: 
The  east  end  of  tbe  carriage  track  terminates 
south  of  and  opposite  this  space.  'The  slab 
saw  table  Is  3^  feet  long,  east  and  west, 
2  feet  and  7  Inches  wide,  and  stands  upon 
four  timber  legs,  2  feet  high  above  tbe  mill 
floor.    Under  the  table  top  and  between  the 
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legs  the  space  was  open,  accept  that  tbere 
was  a  narrow  board  near  the  top  on  the  west 
end.  The  slab  saw  Is  hung  in  bearings  on 
an  arm  that  comes  up  fhrouglh  tbe  mill  floor 
under  the  south  side  of  this  table.  It  Is  run 
by  a  belt  from  a  shaft  connected  with  u 
steam  engine  under  the  mill  floor.  In  saw- 
ing slabs  the  operator  stands  on  tbe  north 
side  of  the  table,  pulls  the  saw  up  through  a 
slit  In  the  top,  makes  the  cut,  and  the  saw 
drops  back  through  this  slit  so  that  a  very 
small  portion  of  tbe  saw  only  can  be  seen 
above  the  table  top.  Tbe  saw,  18  inches  In 
diameter,  is  running  all  of  the  time  the  mill 
maclilnery  is  in  motion.  While  assisting  an- 
other cmployfe  in  removing  heavy  plank  from 
fhe  mill  floor  to  the  saw  carriage,  plaintiff 
passed  ttirough  the  space  between  the  slab 
saw  table  and  the  table  west  of  it,  with  his 
back  to  the  slab  saw  not  thea  In  use,  and 
In  making  the  plank  even  at  the  ends  on  the 
saw  carriage  his  foot  slipped,  tbe  right  one 
came  into  contact  with  the  unprotected  saw 
undor  tbe  table,  and  was  cut  <^.  The  fact 
that  the  saw  was  not  boxed  In  was  open  to 
observation.  Indeed,  one  could  not  long 
work  in  the  position  which  plaintiff  occupied 
without  knowing  It,  and  he  testified  that  be 
did  know  it  The  plaintiff  was  not  warned. 
The  circuit  Judge  directed  a  verdict  for  de- 
fendant on  the  groticd  that  the  plaintiff  as- 
sumed the  risk. 

The  plaintiff  contends  In  this  court  that 
the  question  as  to  whether  the  plaintiff  ap- 
preciated tbe  danger  should  have  been  sub- 
mitted to  the  Jury.  We  think,  however,  that 
the  danger  from  coming  in  contact  with  this 
exposed  saw  was  so  obvious  that  It  must  be 
held  as  matter  of  law  to  hare  been  within 
the  comprehension  of  an  ordinarily  intelli- 
gent person  of  plaintiff's  age.  The  case  Is 
ruled  by  Berlin  v.  Mershon  (Mich.)  93  N.  W. 
248. 

Judgment  afflrmedw  The  other  Justices 
concurred. 


THORN  T.  MORGAN  &  WHATELEY  CO. 
(Supreme  Court  of  Michigan.     Nov.  9,  1903.) 

SALES— RECOUPMENT— NOTICE— SUFFICIKN- 
CT— INDEPENDENT  CONTRACTS- 
MEASURE  OF  DAMAQES. 

1.  Tbe  seller  in  a  contract  for  the  sale  and 
delivery  of  certain  goods  delivered  only  a  por- 
tion of  the  goods  at  the  time  agreed  upon,  and 
thereafter  brought  an  action  for  the  price  of 
the  goods  BO  delivered.  Held  that,  as  tbe  ac- 
tion was  upon  the  contract,  the  buyer  could  re- 
coup damages  for  failure  to  deliver  ail  of  the 
goods  at  the  time  agreed  npon. 

2.  In  an  action  for  tbe  contract  price  of 
goods,  it  appeared  that  all  of  the  goods  were 
not  delivered  at  the  time  agreed  upon,  and  that 
thereafter  a  further  contract  was  made,  can- 
celing the  former  ones  as  to  the  goods  not  de- 
livered. The  buyer  gave  notice  of  recoupment 
for  failure  to  deliver  the  goods  included  In  the 
first  contracts  at  the  time  agreed  upon.  Held, 
that  the  substituted  contracts  were  new  and  in- 
dependent agreements,  and  that  damaees  for 
fauure  to  deliver  the  goods  to  which  tney  re- 
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lated  could  not  be  recouped  under  the  notice  of 
recoupment  under  tbe  first  contracts. 

3.  Where  the  seller  of  goods  knew  that  thejr 
were  to  be  used  for  manufacturing  purposes, 
and  that  prompt  deliTery  was  necessary,  the 
measure  of  damages  is  the  loss  occasioned  by 
reason  of  nondelivery,  if  the  buyer  could  not 
have  avoided  it  by  purchasing  goods  elsewhere. 

4.  Where  the  seller  of  goods  knew  that  they 
were  to  be  used  for  manufacturing  purposes 
and  sold  to  the  trade,  expenses  incurred  by  the 
buyer  in  taking  orders  for  the  manufactured 
product  in  the  expectation  that  the  goods  would 
be  delivered  in  time  to  enable  it  to  fill  such  or- 
ders are  recoverable  as  damages  for  the  seller's 
failure  to  deliver  the  goods  at  the  time  agreed. 

6.  Where  the  seller  of  goods  knew  that  the 
buyer  intended  to  use  them  for  manufacture, 
and  that  prompt  delivery  was  necessary  in  or- 
der to  enable  the  bi^yer  to  manufacture  the 
goods  and  deliver  them  to  the  trade,  prospective 
profits  on  orders  which  the  buyer  took  in  the 
expectation  that  the  goods  would  be  delivered 
in  time  to  enable  it  to  fill  the  orders  were  re- 
coverable as  damages  for  the  failure  of  the 
seller  to  deliver  the  goods  at  the  time  agreed. 

6.  Where  the  seller  of  goods  knew  that  the 
buyer  intended  to  use  them  for  manufactoring 
purposes  and  sell  them  to  the  trade,  and  that 
prompt  delivery  was  necessary  to  enable  it  so 
to  do.  the  seller  was  not  liable  for  expenses  in- 
curred by  the  buyer  in  taking  orders  for  the 
manufactured  product  after  it  became  appar- 
ent that  the  goods  would  not  be  delivered  in 
time  to  permit  the  orders  to  be  filled. 

Error  to  Circuit  Court,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  William  E.  Thorn,  as  executor, 
against  tbe  Morgan  &  Wbateley  Company. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error.    Reversed. 

Buell,  Culver  &  Sbepberd  (Graves,  Hatch 
Sc  Millis,  of  counsel),  for  appellant.  Corliss, 
Andrus,  Leete  &  Joslyn,  tor  appellee. 


HOOKER,  0.  3.  Tbe  plaintiff,  a  whole- 
sale dealer  In  New  Tork,  brougbt  this  action 
to  recover  for  goods  delivered  under  several 
orders  made  by  the  defendant,  bearing  dif- 
ferent dates.  Tbe  defendant  made  the  de- 
fense of  recoupment,  based  upon  an  alleged 
breach  of  contract  in  the  delivery  of  the 
goods;  some  not  having  been  seasonably  de- 
livered, and  some  not  delivered  at  any  time. 
Plaintiffs  claim  included  Items  aggregating 
$1,685.53.  The  Jury  returned  a  verdict  for 
$1,800  in  favor  of  the  defendant,  and  plain- 
tiff has  brought  the  case  to  this  court  by 
writ  of  error. 

The  notice  filed  with  defendant's  plea 
claims  damages  for  a  breach  of  two  eon- 
tracts— one  made  on  or  about  March  22,  and 
the  other  on  or  about  April  26.  1901.  A 
claim  Is  made  for  some  goods  ordered  on 
March  22d  and  April  26th,  which  were  sea- 
sonably delivered,  but  not  for  all  goods  order- 
ed on  these  dates.  The  defendant  proved 
contracts  made  upon  both  dates,  and  dam- 
agies  growing  out  of  a  uonpertormauce  of 
the  same,  and  error  is  assigned  on  the  rul- 
ings that  admitted  evidence  of  such  dam- 
age, and  permitting  a  verdict  therefor. 

Tbe  circumstances  of  the  transaction  of 
March  22d,  as  stated  by  the  defendant's  wit- 


nesses, are  as  follows:  It  was  engaged  in 
tbe  manufacture  and  sale  of  certain  classes 
of  garments,  sold  by  samples,  throuj^  trav- 
eling agents,  from  iMrlnts  wUch  It  was  in 
the  habit  of  purchasing  from  the  plaintiff 
and  other  dealers  upon  terms  of  payment  un- 
derstood by  the  trade  and  by  them.  On 
March  21,  1901,  one  Cruttenden,  plaintiff's 
traveling  agent,  called  at  the  defendant's 
place  of  business,  and  asked  its  managier  if 
he  wanted  "to  buy  flannels  for  tbe  fall 
trade,"  and  the  latter  answered,  "Tes,  I 
think  I  do.  If  you  have  the  right  stuff  at  the 
right  price,"  to  which  Cruttenden  replied,  "I 
tbiuk  I  have,"  and  said  further,  "Tbe  cards 
[I.  e.,  samples  of  cloth  on  cards]  will  not  be 
here  until  tomorrow  morning."  The  naan- 
ager  responded,  "All  right;  we  will  think  of 
It  until  then,"  and  added,  "I  have  some  goods 
in  tbe  meantime,  I  want  you  to  take  that  or- 
der to-nlght"  (so  that  It  might  be  sent  im- 
mediately), "and  so  be  took  tbe  order  of  the 
21st  of  March,  and  I  says,  Tou  come  in  here 
to-morrow,  and  I  will  give  jon.  an  order  for 
the  veloutlnes.'  He  did  not  have  tbe  cards." 
On  tbe  next  day  Cruttenden  called,  and  an 
order  was  given  for  other  goods.  At  a  sub- 
sequent visit  on  April  26th,  Cruttenden  re- 
ceived an  order  for  further  goods.  It  ap- 
pears that  a  portion  of  tbe  order  of  March 
22d  was  canceled  on  June  14th,  and  a  new 
order  made  for  goods  In  place  of  those  can- 
celed, and  that  portions  ctf  both  orders 
(March  22d  aud  April  26tb)  were  canceled  on 
May  1st.  We  understand  that  some  of  tbe 
Items  contracted  for  on  March  22d  and  April 
26th  were  delivered  at  once,  and  the  price 
Is  sued  for  In  this  action,  but  that  goods  were 
then  contracted  wbicti  were  not  delivered 
seasonably,  If  at  all.  Counsel  tor  plaintiff 
claims  that  there  conld  be  no  damage  as  to 
the  goods  thus  delivered,  and  that  tbe  rest 
are  not  involved  in  this  action,  and  there- 
fore defendant  cannot  recoup  damages  upon 
the  contract  of  that  date.  This  position,  in 
the  abstract,  is  not  sound.  The  contracts  of 
March  22d  and  April  26tb  are  sued  upon, 
which  fact  authorizes  proof  of  damage  as  to 
all  items  of  such  contract  The  fact  that 
Items  not  sued  upon  were  not  due  when  tbe 
action  was  brougbt  makes  no  difference,  and 
we  cannot  sustain  the  claim  that  each  ar- 
ticle ordered  ccmstltuted  a  separate  contract. 
Benjamin  v.  tllchards,  51  Mlcb.  110,  1«  K. 
W.  255.  In  this  connection  we  should  allude 
to  the  transactions  of  May  7th  and  June  14th. 
No  notice  of  recoupment  was  given  as  to 
transactions  of  these  dates,  but  It  Is  claimed 
that  the  orders  were  substituted  for  tbose  of 
March  22d  and  April  26th.  In  other  words, 
it  was  then  agreed  by  tbe  parties  that  Items 
of  the  former  dates  sbotUd  be  canceled,  and 
some  other  goods  ordered.  These  were  new 
and  independent  contracts,  and  the  notice 
does  not  authorize  a  recoupment  for  Items 
ordered  on  these  later  occasions.  Knitted 
Mattress  Company  v.  Griggs,  154  Mass.  6,  27 
N.   E.   774.    It  follows  that  testimony  con- 
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cerolng  tbese  transactiotiB  wv  not  admissi- 
ble. 

The  other  questions  tbat  nee<t  oe  consider- 
ed relate  to  the  subject  of  damages.  The 
damages  claimed  are  said  to  have  been  (1) 
amoont  otm:  contract  price  necessary  to  re- 
place the  goods;  (2)  commission  paid  defend- 
ant's traveling  man  for  soliciting  orders, 
which  defendant  could  not  fill  for  want  of 
{oods;  (3)  loss  of  anticipated  profits  on  oiv 
den  -which  defendant  conld  not  fill;  (4)  loss 
and  injury  to  defendant's  general  business. 
Tbe  first  is  the  common  meosure  of  dam- 
ages, where  one  can  go  Into  tbe  market  and 
procure  the  kind  of  goods  contracted  for,  and 
la  folly  adequate  compensation  usually  in 
such  cases.  Where  this  cannot  be  done,  an- 
otb»  measure  of  damages  is  proper.  It  Is 
(bown  in  the  case  that  many  of  these  goods 
were  ordered  for  the  fall  trade;  that  orders 
for  garments  had  to  be  taken  early,  to  give 
time  for  manufacture;  and  therefore  that 
prompt  delivery  of  samples  and  material  for 
eample  garments  -was  indispensable.  If,  as 
claimed,  the  plnintifF  knew  and  understood 
tbis,  losses  incurred  by  reason  of  nondelivery 
were  recoverable,  if  tbe  defendant  could  not 
bave  avoided  such  loss  by  purchasing  goods 
elsewhere.  Expenses  Incurred  In  taking  or- 
ders undo:  the  bona  fide  exi>ectation  that  the 
goods  would  be  delivered  In  time  to  fill  such 
orders  would  be  recoverable,  and  projective 
profits  on  orders  actually  and  seasonably  tak- 
eu,  wlilch  defendant  was  prevented  from  fill- 
ing by  platntlfiTs  f.iiiure,  might  be  considered. 
It  should  be  miderstood,  however,  that  ex- 
penses incurred  after  It  became  apparent 
tbat  the  orders  could  not  be  filled  could  not 
be  recovered,  and  that  prospective  profits,  be- 
.Tond  the  rule  above  stated,  would  be  specu- 
lative, and  not  recoverable.  We  understand 
tbat  counsel  for  defendant  disavow  a  claim 
of  damages  for  Injury  to  defendant's  general 
bnsiness. 

Tbe  Judgment  Is  reversed,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 


MORRISON  T.  KENT,  Saginaw  County  Treas- 
urer.       , 

(Supreme  Court  of  Michigan.     Nov.  9,  1003.) 

COUNTIES— CLAIMS— AUDIT  BY  BOARD  OP  AU- 
DITORS—CONSTITUTIONALITY 
OF  STATUTK. 

tActs  1903,  No.  397,  establishing  a  board 
of  auditors  of  Saginaw  county,  and  providing 
that  "no  billij"  against  the  coiiuty  shall  be  au- 
dited in  any  other  manner  than  as  provided 
by  the  act,  except  the  bills  of  the  county  drain 
mmmissioDcr  and  the  expenditures  authorized 
by  the  board  of  supervisors,  requires  that  the 
claims  of  the  superintendent  of  the  poor  of  the 
county  shall  be  nuditwl  by  the  board  of  au- 
ditors, though  Comp.  linns,  '8  4500,  subd.  7, 
aathorizes  the  superintendents  of  the  poor  to 
draw  from  time  to  time  on  the  countv  treaa- 
nry  for  all  expenses  incurred  in  the  discharge 
of  their  duties. 

2.  The  fact  that  a  bill  was  introduced  in  the 
l«]si8iatare  at  a  time  when  its  provisions  were 


unconstitutional,  did  not  render  the  act  invalid, 
where,  before  its  passage,  the  Constitution  had 
been  amended. 

Certiorari  to  Circuit  Court,  Saginaw  Coun 
ty;   Byron  A.  Snow,  Judge. 

Mandamus  by  Frank  Morrison  against  Fied 
W.  Kent,  treasurer  of  Saginaw  county,  to 
compel  respondent  to  pay  an  order  In  favor 
of  relator.    Writ  granted,  and  tbe  respond- 


!  ent  brings  certiorari  to  review  the  proceed- 
ings.   Reversed. 

John  F.  O'Keefe,  for  appellant    Weadock 

6  Purcell,  for  relator. 

MONTGOMERY,  J.  The  relator  present- 
ed to  the  respondent,  as  county  treasurer,  an 
order  drawn  in  relator's  favor  by  the  su- 
perintendents of  the  poor  of  Saginaw  coun- 
ty, and  demanded  payment  thereof.  Pay- 
ment was  refused  for  the  reason  that  the 
relator's  claim  bad  not  been  audited  by  the 
board  of  county  andltors.  On  application  to 
tbe  circuit  court  mandamus  was  granted, 
and  the  case  is  brought  here  for  review. 

At  the  spring  election  of  1003,  section  10  of 
article  10  of  tbe  Constltutlcm  was  amended  so 
as  to  read:  "Sec.  10.  The  board  of  super- 
visors, or.  In  the  counties  of  Saginaw,  Jack- 
son, Washtenaw,  Kent  and  Wayne,  the  board 
of  county  auditors,  shall  have  the  exclusive 
power  to  fix  the  compensation  for  all  serv- 
ices rendered  for,  and  to  adjust  all  claims 
against,  their  respective  counties,  and  the 
sum  so  fixed  and  defined  shall  be  subject  to 
no  appeal."  At  the  legislative  session  of 
1003  Act  No.  397  was  passed,  establishing  a 
board  of  andltors  of  Saginaw  county,  and 
prescribing  their  powers  and  duties.    Section 

7  of  this  act  reads  in  part  as  follows:  "No 
bills  against  the  county  of  Saginaw  shall  be 
audited  or  allowed  in  any  other  manner  than 
provided  for  in  this  act,  except  the  bills  of 
the  county  drain  commissioner  and  such  ex- 
penditures as  may  be  authorized  by  the 
board  of  supervisors  of  said  county  at  any 
regular,  special  or  adjourned  session  thereof, 
where  payment  shall  be  provided  for  in  the 
resolution  authorizing  the  same."  The  cir- 
cuit Judge  was  of  the  opinion  that  this  sec- 
tion did  not  abrogate  tbe  provisions  of  sub- 
division 7  of  section  4506  of  the  Compiled 
Laws,  which  authorizes  the  superintendents 
of  the  poor  to  draw  from  time  to  time  on  the 
county  treasurer  for  all  necessary  expenses 
Incurred  In  the  discbarge  of  their  duties,  and 
directs  the  treasurer  to  pay  such  draft  out 
of  moneys  placed  in  his  hands  for  the  sup- 
port of  the  poor,  and  that  under  this  and 
other  provlslons^of  the  act  relating  to  super- 
intendents of  the  poor  full  control  of  the 
funds  raised  for  tbe  support  of  the  poor  by 
counties  Is  given  to  the  superintendents,  and 
has  not  been  withdrawn  by  the  act  of  1903; 
and  It  Is  contended  in  tbis  court  by  relator's 
counsel  that  the  superintendents  of  the  poor 
constitute  a  corporate  body  whose  powers 
are  not  affected  by  the  act  of  1903.  The 
fact   that   the    superintendents    may    make 
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contiacta  which  bind  the  coonty  does  not 
necessarily  eatabUsh  that  the  bills  for  work 
performed  under  such  contract  may  not  or 
should  not  be  audited  by  a  distinct  auditing 
body.  Indeed,  such  fixed  allowances  have 
been  audited  In  many  Instances  by  the  boards 
of  supervisors.  Bristow  t.  Supervisors  Ma- 
comb Co.,  3  Mich.  475;  Douvlelle  v.  Super- 
visors Manistee  Oounty,  40  Mich.  588.  The 
language  of  section  7  of  the  act  of  1903  is 
very  broad,  and  includes  all  claims  against 
the  county  excepting  certain  distinct  claims. 
The  inference  Is  irresistible  that  the  excep- 
tions stated  are  the  only  ones  Intended.  It 
follows  that  the  claim  In  question  Is  within 
the  act. 

The  point  is  made  In  this  court  that,  as 
the  bill  which  was  finally  enacted  into  a  law 
after  the  Constitution  was  amended  was  in- 
troduced at  a  time  when  Its  provisions  would 
have  been  unconstitutional,  the  spirit  of  the 
provision  requiring  bills  to  be  introduced  with- 
in the  first  50  days  of  the  session  was  there- 
by violated.  This  contention  cannot  be  al- 
lowed. The  practice  of  the  Legislature  baa 
been  In  harmony  with  the  action  taken  In 
this  case  for  many  years.  To  admit  relator'^ 
contention  would  work  havoc  In  legislation 
which  has  stood  unquestioned  up  to  this 
time.  We  think  It  Is  enough  to  expect  or 
require  that  a  statute  shall  be  constitutional 
when  enacted. 

The  order  of  the  circuit  court  Is  reversed, 
with  costs.    The  other  Justices  concurred. 


TOWNSBND  T.  KREIGH  «t  al. 

(Supreme  Court  of  Michigan.     Nov.  9,  1908.) 

BUECTMBNT—CODEPENDANTS—TITliHI— COM- 
MON SOURCE— JUDGMENT. 

1.  Plaintiff's  grantor  acquired  the  intereat  of 
certain  heirs  to  the  land.  Plaintiff  sold  to  M., 
taking  back  a  mortgage.  M.  sold  one-half  of 
the  land  to  W.,  subject  to  the  mortgage,  and 
W.  sold  to  K..  who  took  possession  without  a 
deed.  Plaintiff  foreclosed  the  mortgage,  and 
purchased  the  property  at  the  foreclosure  sale, 
and  brought  ejectment  against  M,  and  K.,  who, 
on  the  attempt  to  foreclose  the  mortgage,  had 
purchased  alleged  outstanding  titles  of  certain 
other  heirs.  Held,  that  the  titles  of  defendants 
were  from  the  same  source,  and  judgment  was 
properly  rendered  against  both,  under  Comp. 
Laws,  s  10.973,  providing  that,  when  the  action 
is  against  several  defendants,  if  any  of  them 
at  the  commencement  of  the  suit  occupied  or 
claimed  distinrt  parcels  In  severalty  or  jointly, 
and  other  defendants  possessed  or  claimed  oth- 
er parcels  in  severalty  or  jointly,  all  of  which 
titles  were  derived  from  toe  same  source,  the 
jury  shall  state  particularly  in  their  verdict  the 
description  of  the  parcel  claimed  by  each  of 
said  defendants,  when  the  vertlict  shall  be  for 
the  plaintiff,  but,  if  the  titles  are  from  a  dif- 
ferent source,  plalntifC  shall  elect  against  which 
he  will  proceed. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  94  N.  W.  782. 

HOOKER,  C.  J.  The  only  question  before 
ns  upon  this  hearing  is  whether  the  Judgment 
rendered  In  ejectment  against  two  defendants 


holding  different  portions  of  the  property  In 
dlspnte,  In  severalty,  can  be  sustained,  under 
the  statnte  (Comp.  Laws,  1 10,973)  which  pro- 
vides that,  "when  the  action  Is  against  several 
defendants,  if  It  appears  on  the  trial  that  any 
of  them,  at  the  commencement  of  the  suit 
occupied  or  claimed  distinct  parc^  in  sever- 
alty or  Jointly,  and  that  other  defendants  pos- 
sessed or  claimed  other  parcels  In  severalty 
or  Jointly,  all  of  which  titles,  possessions  or 
claims  wore  derived  from  the  same  source,  the 
Jury  In  sucb  case  shall  state  particularly  in 
their  verdict  the  description  of  the  parcel 
claimed  by  each  of  said  defendants,  when  the 
said  verdict  shall  be  for  the  plaintiff;  and  in 
case  the  said  several  titles,  claims  or  posses- 
sions were  derived  from  a  different  source,  the 
plaintiff  shall  elect  at  the  trial,  and  before  the 
testimony  shall  be  deemed  closed,  against 
which  he  will  proceed,  and  a  verdict  shall  be 
rendered  for  the  defendants  not  proceeded 
against."  Larmon  B.  Townsend  asserted 
ownership  of  the  premises  In  fee,  and  on  No- 
vember 25,  1882,  he  and  his  wife,  Gertrude 
Townsend,  gave  a  warranty  deed  thereof  to 
Jacob  Mahler;  taking  a  purchase-money  mort- 
gage from  Mahler.  On  May  25,  1883,  Mahler 
and  wife  deeded  the  east  halt  of  the  premises 
to  WllUam  Krelgh,  subject  to  said  mortgage. 
Gertrude  Townsend,  as  the  sole  heir  of  Lar- 
mon B.  Townsend,  foreclosed  the  mortgage, 
and  bolds  a  sheriff's  deed,  dated  February 
15,  1899,  to  the  entire  premises,  and  brought 
ejectment  against  Joseph  Krelgh  and  Jacob 
Mahler  and  their  vrlves.  We  understand  de- 
fendants' contention  to  be  that  the  statnte 
cited  Is  not  applicable  to  this  cause,  for  the 
reason  that  the  several  defendants,  Mahler 
and  Krelgh,  did  not  derive  their  titles  from  the 
same  source.  Joseph  Krelgh  came  Into  poe- 
sessk>n  of  his  portion  of  the  premises  In  1882. 
under  his  son  William  Krelgh,  who  vras  living 
upon  the  premises;  Joseph  having  purchased 
half  of  their  son's  Interest,  though  no  deed 
passed.  The  son  lived  there  about  seven  years 
thereafter,  and  then  moved  away,  and  has 
since  died.  Joseph  and  wife  have  lived  there 
ever  since,  claimhig  the  land  as  theirs.  When 
an  attempt  was  made  to  collect  this  mortgage, 
the  defendants  questioned  the  validity  of  the 
Townsend  title,  and  asserted  that  the  legal 
title  was  ontstandlng  In  some  Indians,  and 
Krelgh  acquired  deeds  from  some  alleged  In- 
dian owners  of  interests  in  the  iffoperty.  A 
finding  of  the  probate  court  was  made  Febru- 
ary 20,  1899,  adjudging  that  of  the  real  es- 
tate of  one  Kaw-bay-o-maw,  deceased,  the 
following  were  the  lawful  heirs,  viz.:  Kaw- 
kako-me,  one-fourth;  Shaw-wan-ne-be-gnay, 
one-fourth;  Mon-yan,  one-eighth;  Paw-<K>m- 
mo-guay,  one-eighth;  George  King,  one-fourtli. 
Kaw-bay-o-maw  purchased  the  land  from  the 
United  States  government  Mon-yan  deeded 
her  Interest  to  Godfrey  in  1872.  Paw-com- 
mo-guay  deeded  to  Houseman  hi  1886.  Othei 
persons  claiming  to  own  one-fourth  Interest  as 
heirs  of  Kaw-bay-o-maw  deeded  to  Hoiieeman 
In  May,  1887.     AU  of  the  titles  of  Godfrey 
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and  Hoaseman  were  acqnlred  by  Townsend, 
who  deeded  to  Mabler  by  warranty  deed.  In 
JTaDoaiy,  1899,  Krelgh  and  Mahler  set  about 
getting  some  deeds  of  alleged  Indian  titles, 
fod  aeTeral  deeds  were  taken  in  Josepb 
kr^b'B  name,  and  subsequently  Joseph 
Eielgh  qnttdaimed  to  Mahler  all  of  bis  in- 
terest In  the  share  held  by  him.  Thns  It 
appears  that  each  defendant  shared  In  all  In- 
dian and  other  titles  held  by  the  other,  except 
that  Joseph  Krelgh  had  no  paper  title  repre- 
senting the  Townsend  Interest .  But  if  Krelgh 
Is  to  be  believed,  he  had  a  right  to  a  deed, 
and  be  was  claiming  under  and  asserting  that 
ti^e  at  all  times,  and  never  asserted  another 
until  January,  1890,  when  he  acquired  the  In- 
dian titles  referred  to.  In  short,  all  of  the 
titles  held  by  Krelgh  are  identical  in  their 
origin  with  all  held  by  Mahler,  and  therefore 
tbeir  titles  came  from  the  same  source. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed.   The  other  Justices  ooncmred. 


MEDRTBNS  et  al.  t.  COOK. 
(Supreme  Court  of  Michigan.     Not.  9,  1903.) 

PAKTITION— BIU/-QTTESTION  OF  TITLB- 
PARTIBS. 

1.  The  allegations  lo  a  bill  for  partition  that 
complainant  owns  a  tenth  interest  in  the  prem- 
isea;  that  defendant  owns  the  remainder;  that 
defendant  is  In  possession  of  the  premises,  re- 
fusing to  permit  plaintiff  to  occupy  the  prem- 
ise!, and  falling  to  account  for  the  rents,  clnim- 
ing  tttle  thereto— do  not  show  that  defendant 
claims  legal  title  to  the  entire  tract,  and  there- 
fore it  does  not  show  the  necessity  of  settling 
the  ^nestion  of  title  by  an  action  at  law  before 
partition  may  be  had. 

2.  A  bill  tot  partition  by  an  heir  of  a  dece- 
dent, which  showed  that  decedent  left  no  debts, 
was  not  bad  for  failing  to  make  his  administra- 
tor a  party. 

Appeal  fMrn  CIrcnit  Court,  Sanilac  Ooonty, 
in  Chiincery;  Watson  Beach,  Judge. 

Suit  by  Enmm  Mertens  and  anotho:  against 
William  W.  Cook.  From  an  order  overrulhig 
a  demurrer  to  the  bill,  defendant  appeals. 
Affimaed. 

WUford  Macklem,  for  appellant  B.  O.  Bab- 
eock,  for  appellees. 

HOOKER,  O.  J.  This  Is  an  appeal  from  an 
order  oyerrullng  a  demurrer  to  a  bill  In  chan- 
eeiy  for  partition.  The  bill  alleges  that  the 
complainants  own  a  tenth  interest  In  the  prem- 
ises as  heirs  at  law  of  Susannah  Leathers,  one 
of  ten  cblldren,  and  heirs  of  Samuel  and  Eva 
Cook,  deceased,  and  that  the  defendant  is  the 
owner  of  the  remaining  nine-tenths  by  pur- 
chase from  the  other  heirs  of  said  Samuel  and 
Bra  Cook.  It  also  alleges  ownership  in  fee 
by  Samuel  Cook  during  his  lifeUme,  a  life  es- 
tate by  Eva  Cook,  his  widow,  and  that  said 
defendant  has  been  in  possession  since  the 
death  of  Siva  Cook,  and  refuses  to  permit 
plafaitfffs  to  enter  or  occupy  the  premises,  or 
to  account  tor  the  rents  and  profits,  claiming 

1 2.  Sm  PartiUon,  vol.  38,   Cent  Die  I  123. 


title  thereto.  The  grounds  of  demurrer  are 
(1)  want  of  equity  on  the  face  of  the  bill;  (2) 
adequate  remedy  at  law;  (3)  right  of  trial 
by  Jury  to  try  title  in  an  action  at  law;  (4) 
allegation  in  bill  that  defendant  claims  entire 
title;  (6)  face  of  bill  shows  actton  at  law  is 
a  proper  remedy. 

There  is  no  substance  In  the  grounds  of  the 
demurrer.  If,  as  the  bill  states,  the  land  is 
owned  In  common,  the  complainant  has  a  right 
to  partition,  and  equity  is  a  proper  forum  to 
obtain  it  The  action  of  ejectment  would  not 
partition  the  premises.  While  the  bill  states 
that  defendant  refuses  possession  and  partici- 
pation In  the  profits.  If  the  bill  states  the  truth 
this  is  a  mere  subterfuge,  without  substantial 
foundation.  In  the  case  of  UotTman  v.  Beard, 
22  Mich.  59,  It  was  held  that  purely  legal  titles 
are  to  be  tried  at  law.  There  the  case  was 
heard,  and  the  bill  was  dismissed.  On  review 
U  was  said  that  the  trial  "court  might,  in  its 
discretion,  have  dismissed  the  bill  or  suspend- 
ed proceedings  till  complainants  should  have 
an  opportunity  to  try  the  title  at  law."  Such 
a  course  was  taken  In  the  later  case  of  Fenton 
V.  Stlere,  In  a  case  where  the  testimony  show- 
ed that  such  a  defense  was  made  In  good 
faith.  See  Fenton  v.  Steer^  76  Mich.  405,  43 
N.  W.  437.  In  the  present  case  there  is  no 
such  defense.  The  demurrer  admits  (for  the 
purpose  of  this  hearing)  the  truth  of  the  al- 
legations of  the  bill.  If  they  are  true,  defend- 
ant has  not  full  and  exclusive  title. 

We  need  not  concern  ourselves  with  the 
question  of  accounting,  or  failure  to  make  par- 
ties the  administrators  of  William  Cook  or 
Susannah  Leathers,  if  there  be  such.  The  blU 
shows  upon  its  face  that  Cook  left  no  debts, 
and  It  does  not  show  whether  Mrs.  Leathers' 
estate  was  administered  or  not 

It  Is  said  that  the  bill  omits  to  show  that 
the  defendant  acquired  the  title  of  Andrew, 
one  of  Samuel  Cook's  heirs,  and  that  he  is  a 
necessary  party.  The  bill  states  that  William 
Cook  did  acquire  such  title,  and  owns  It,  but 
omits  to  state  the  fact  or  date  of  conveyance. 
Moreover,  no  such  ground  of  demurrer  Is  stat- 
ed, and  the  same  may  be  said  regarding  the 
prayer  for  an  accounting.  The  right  to  parti- 
tion is  a  sufficient  gronnd  for  filing  this  bill. 

The  court  properly  overruled  the  demurrer, 
and  his  order  is  afllrmed,  with  oosta.  The 
other  Justices  concurred. 


WOOD  V.  KAUFMAN  et  aL 
(Supreme  Court  of  Michigan.     Nov.  9,  1903.) 

CONDITIONAI,  SAt.E-RBX30VBRT  OF  MONET 
PAID  —  COMMON  COUNT  —  TERMINATION  OF 
CONTRACT— WITNESSES— TRANSACTION  WITH 
DECEASED  PERSON— TESTIMONY  OF  AOENT- 
CONSTITUTIONALITY  OF  8TATUTB1. 

1.  The  common  count  for  money  bad  and  re- 
ceived la  a  sufficient  declaration  for  the  recov- 
ery of  that  part  of  the  price  paid  by  a  buyer 
on  a  conditional  sale,  after  tiie  contract  has 
been  breached  by  the  seller. 

2.  Pub.  Acta  1001,  p.  371,  No.  239,  amend- 
ing Comp.  Laws  1807,  i  10,212,  by  providing 
that  no  agent  shall  be  a  competent  w''     ~ 
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ta  matters  occurring  prior  to  the  death  of  a 
decedent  with  -whom  he  has  contracted  on  be- 
half of  his  principal,  unless  called  by  the  dece- 
dent's heirs  or  representatives,  is  constitutional. 
3.  Where  a  purchaser  in  a  conditional  sale 
dies  before  completing  payment  of  the  purchase 
money,  the  seller's  action  in  disposing  of  the 
property  without  demanding  complete  payment 
terminates  the  contract,  and  justibes  a  recovei? 
by  the  personal  representabve  of  the  money 
paid. 

Error  to  Circuit  Court,  Marquette  County; 
John  W.  Stone,  Judge. 

Action  by  James  0.  Wood,  administrator 
of  the  'estate  of  Joseph  Pope,  deceased, 
against  George  Kaufman  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

James  H.  Clancy,  for  appellants.  James 
O.  Wood,  for  appellee. 


HOOKER,  0.  J.  This  cause  was  tried  by 
tbe  court  without  a  Jury,  resulted  in  a  Judg- 
ment for  tlie  plaintltf  against  George  Kauf- 
man, and  is  here  upon  a  finding  of  fact  and 
law  by  writ  of  error  taken  by  the  defendant 
George  Kaufman.  In  substance,  the  find- 
ing shows  that  the  defendant  sold  to  the 
plaintiff's  intestate.  Pope,  a  horse,  buggy, 
and  harness  for  $350,  $175  of  which  was  paid 
to  his  son  (who  made  the  sale)  at  the  time 
of  purchase;  that  such  sale  was  a  condition- 
al one,  the  title  to  remain  in  defendant 
George  I^ufman,  and  the  property  to  be 
kept  in  defendant's  barn,  until  paid  for. 
Pope  died,  and  after  his  death  the  property 
remained  In  Kaufman's  possession,  and  was 
finally  sold  by  him.  There  was  no  evidence 
of  a  forfeiture  clause  in  the  contract.  The 
action  was  brought  to  recover  the  money 
paid;  i.  e.,  $175.  The  court  held  that  the 
defendant  terminated  the  contract  by  selling 
the  property  without  demand  of  payment, 
and  gave  Judgment  for  the  plaintiff  as  stat- 
ed, basing  his  conclusion  upon  the  cases  of 
Preston  v.  Whitney,  23  Mich.  260,  and  Ryan 
v.  Wayson,  108  Mich.  522,  66  N.  W.  370.  A 
motion  for  new  trial  on  the  ground  tb.nt  the 
Judgment  was  contrary  to  the  law  and  the 
evidence  was  denied. 

Defendants'  counsel  claims  that  the  plain- 
tiff was  not  entitled  to  recover  upon  a  dec- 
laration consisting  of  the  common  counts, 
and  that  the  statute  (Act  No.  239,  p.  371, 
Pub.  Acts  1901)  under  which  the  testimony 
of  Fred  Kaufman,  agent  of  defendant  George 
ICaufman,  was  excluded,  is  unconstitutional. 
It  is  said  that  the  court  erred  in  his  finding 
of  fact  in  relation  to  a  conversation  between 
Kaufman  and  Tliomns,  where  It  was  found 
that  the  former  Is  said  to  have  stated  that 
the  horse  did  not  belong  to  Pope,  and  re- 
fused to  let  Thomas  have  him.  We  need 
not  Investigate  the  accuracy  of  this  state- 
ment in  the  opinion.  There  was  evidence 
tending  to  show  such  claim,  and  refusal  to 
deliver  the  horse  to  the  repreaentntlvcs  of 
deceased,  and  the  subsequent  conversion  of 
the  property,  and  the  fiuiling  of  fact  is  sup- 


ported by  the  proof  In  the  case.  We  think 
a  count  for  money  had  and  recelTed  was  a 
sufficient  declaration  (Davis  y.  Strobridg& 
44  Mich.  167,  6  N.  W.  206),  and  that  the  stat- 
ute In  question  Is  not  unconstitutional,  while 
the  cases  cited  support  tlie  conclusion  of 
law. 

The  Judgment  is  affirmed.    The  other  Ju^ 
ticea  concurred. 


KUPK0F8KI  T.  JOHN  S.  SPIEGEL  CO. 
(Supreme  Court  of  Michigan.     Nor.  9.  1903.; 

MA8TBR  AND  SERVANT— LAUNORT  BMPLOT&- 
INJURY— ASSUMPTION    OF   RISK— CON- 
TRIBUTORY NEaUaSNCB. 

1.  Plaintiff,  a  17  year  old  girl,  bright  and  m- 
telligent,  had  been  working  in  defendant's  laun- 
dry for  a  year.  During  the  time  she  had  oper- 
ated several  ironing  machines  similar  to  the 
one  at  which  she  was  injured.  She  had  been 
working  on  this  particular  machine  for  two 
weeks.  It  was  simple  in  construction,  and  she 
learned  to  operate  it  properly  in  a  day.  Owing 
to  the  belt  which  furnished,  the  power  becoming 
loose,  the  machine  acquired  a  jerky  motion,  as 
plaintiff  knew,  in  consequence  of  which  her 
hand  was  drawn  nnder  the  roller.  Held,  that 
plaintiff  assumed  the  risk. 

2.  Plaintiff,  a  laundry  operative  injnred  at 
an  ironing  machine  at  which  she  was  work- 
ing, held  guilty  of  contributory  negligence. 

Errar  to  (Circuit  Court,  Wayne  Counts; 
George  S.  Hosmer,  Judge. 

Action  by  Annie  Kupkofski  against  the 
Jolin  S.  Spiegel  Company.  Judg:ment  toe  de- 
fendant rendered  on  a  directed  verdict,  and 
plaintiff  brings  error.    Affirmed. 

Moore  &  Moore  (3.  W.  Burroughs,  at  cotm- 
sel),  for  appellant  John  J.  Jackson  (Alfred 
Lucking,  of  counsel),  for  appellee. 

MONTGOMEJRT,  J.  The  plalntilT  sues  to 
recover  damages  for  personal  Injuries  receiv- 
ed while  operating  an  ironer  in  the  lamidry 
department  of  defendant's  factory.  On  the 
trial  the  circuit  Judge  directed  a  verdict  for 
defendant,  and  plaintiff  brings  error. 

At  the  time  of  the  accident  plaintiff  was 
17  years  of  age,  and  was  a  bright,  intelligent 
girl.  She  had  been  working  in  the  defend- 
ant's laundry  one  year.  During  this  time  she 
had  operated  several  machines  which  work 
In  the  same  manner  as  the  one  on  whlcb  she 
was  Injured,  and  for  about  two  weeks  Im- 
mediately prior  to  the  accident  she  had  beon 
working  upon  this  particular  machine,  and 
had  occasionally  run  It  before.  The  m.i- 
chlne  was  known  as  a  "Stone  bosom  Iron- 
er." It  consisted  of  a  large  hollow  roller, 
which  was  heated  by  a  gas  Jet  Inside.  This 
roller  runs  very  slowly,  making  34  revolu- 
tions per  minute.  It  has  no  motion  to  and 
fro,  but  simply  revolves  on  its  axis,  rolling 
Inward  from  the  front.  Below  this  roller  is 
a  movable  table  or  board  about  as  large  as 
a  shirt  bosom  on  which  the  shirt  Is  placed 
and  fastened  at  the  neck  band  and  at  each 


f  1.  See  Matter  and  Servant.  VOL  34.  Cent.  Dlt.  H 
603,  604. 
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sbonlder.  When  this  has  been  done,  the  ta- 
Me  is  set  in  motion  by  the  operator,  who 
steps  on  a  treadle.  The  table  then  moves  at 
tbe  rate  of  IG  times  per  minute  under  and 
dose  to  the  roller  the  fnll  length  of  the  shirt 
bosom.  The  movement  of  the  table  Is  at 
til  times  under  the  instantaneous  control  of 
the  opoator,  who  can,  by  pressing  on  the 
treadle  with  the  toe  or  he^,  cause  the  table 
to  move  forward,  stop,  or  come  back,  either 
the  entire  distance  or  one,  two,  three,  or  six 
inches,  as  desired,  within  -the  fraction  of  a 
Kiond.  When  the  table  with  the  shirt  upon 
it  haa  passed  under  the  roller  to  Its  full 
length.  It  la  the  duty  of  the  operator  to  press 
on  the  heel  of  the  treadle,  and  cause  it  to 
retmn  to  the  front  of  the  machine.  If  this 
is  not  done,  the  hot  roller  on  top  of  the  shirt 
will  scorch  and  burn  the  bosom,  and,  in  ord«: 
to  avoid  any  failure  on  the  pert  of  the  op- 
erator In  this  particular  portion  of  her  duty, 
an  automatic  reversing  apparatus  is  attached 
to  the  machine,  whereby  the  table  is  retmm^ 
ed  to  the  firont,  even  if  the  treadle  is  not 
operated.  The  power  to  move  the  table  is 
communicated  from  the  general  power  shaft 
directly  above  by  means  of  a  belt  about 
eight  or  nine  feet  long,  and  thence  through 
a  set  of  ifear  wheels  to  the  table,  and  is  con-  I 
trolled,  as  above  stated,  by  the  foot  treadle.  I 
The  entire  machine  is  so  simple  In'  its  con-  { 
itmctlon  and  operation  that  plaintiff  herself 
tectiaed  that  under  Mr.  Lake's  instructions 
ibe  learned  to  operate  it  in  15  or  20  minutes, 
and  in  a  day  or  so  could  Iron  a  shirt  on  It 
veiy  nicely.  She  had  operated  It  steadily 
two  weeks  prior  to  the  accident,  and  occa- 
iloaally  before  that  She  knew  perfectly 
well  that  U  bn'  hand  got  xmder  the  roller  it 
would  be  bnrt 

Hie  declaration  charges  negligence  in  two 
particulars:  First,  in  defendant's  failure  to 
Instnurt  plaintiff  bow  to  operate  the  machine 
propwiy;  and,  second,  in  allowing  the  ma- 
chine to  become  out  of  repair,  whereby  it 
worked  with  a  Jerky,  spasmodic  manner,  dan- 
gerous to -the  operator.  At  the  trial  it  was 
shown  that  plaintiff  was  instructed  as  to  the 
operation  of  the  machine.  The  sole  remain- 
ing claim  was  that  the  machine  was  out  of 
repair,  in  that  (1)  the  belt  connecting  It  with 
the  power  shaft  was  loose,  and  (2)  the  auto- 
matic reversing  apparatus  was  out  of  order, 
and  that  («  account  of  either  one  or  both  of 
these  circumstances  the  action  became  Jerky 
and  spasmodic.  PlalnttfTs  coimsel  claims 
that  she  was  boldlng  the  shirt  on  the  table 
with  her  right  band,  h^  flng»s  being  six 
inches  away  from  the  roller,  when  the  ma- 
chine stopped  suddenly  and  started  with  such 
a  quick  jerk  and  the  table  moved  so  rapidly 
that  the  table  and  her  hand  were  jerked  un- 
d«  the  roller  six  inches  distant  so  quickly 
that  she  had  not  time  to  take  away  her  band. 
The  only  defects  alleged  to  have  existed  in 
the  machine  were  the  loose  belt  and  the  au- 
tomatic reverse  appliance.  The  evidence 
ahsws  conclusively  that  the  alleged  defect  in 
»7  N.W.— 4 


the  automatic  rev^siDg  apparatus  had  noth- 
ing to  do  with  causing  the  Injury  to  plain- 
tiff, and  could  not  have  bad.  The  belt  was 
loose,  and  the  result  was  that,  when  the  fric- 
tion became  unusual,  the  machlna  would 
slow  down,  and  as  the  belt  moved  again  to 
perform  Its  office  the  noachlne  would  start 
up  at  its  usual  speed,  but  at  no  speed  greater 
than  normal.  To  this  extent  there  was  a 
Jerky  motion,  but  the  condition  was  one  open 
to  obsefvatlMi,  and  known  to  plaintiff.  B^ir- 
thermore,  the  plaintiff's  hand  could  not  have 
been  carried  toward  the  roller  with  any 
greater  rapidity  because  of  this  condition 
than  under  normal  conditions.  The  plaintiff 
assumed  the  risk,  which  was  open  to  observa- 
tion, and,  bad  she  exercised  proper  care, 
could  not  have  received  the  injuries. 

Judgment   affirmed.     The   other   Justices 
concurred. 


SNYDBR  V.  EAST  BAY  LUMBER  CO. 
(Supreme  Court  of  Michigan.    Nov.  0,  1903.) 

CONTBRSION— PAROL  UCBNSB-INSTRUCTIONS 
— BVIOBNOa. 

1.  In  an  action  for  conversion  of  logs  pur- 
chased by  defendant  from  the  person  who  took 
them  from  plaintifTa  possession,  the  testimony 
of  defendant  as  to  the  amount  actually  pur- 
chased is  not  conclusive  as  against  the  testi- 
mony of  estimators  who  have  examined  the 
stumps  and  given  their  opinion  as  to  the 
amount  of  timber  taken  off,  the  jury  being  at 
liberty  to  find  that  defendant's  statement  is  not 
true. 

2.  Evidence  in  an  action  for  conversion  of 
logs  held  sufficient  to  sustain  the  finding  «f  the 
jury  as  to  their  value,  even  according  to  defend- 
ant's theory  as  to  the  measure  of  damages. 

3.  It  is  not  error  to  refuse  instructions  when 
they  are  given  in  substance  in  another  form. 

4.  A  gratuitous  parol  license  to  remove  tim- 
ber from  land,  not  setting  any  definite  limit  of 
time  for  its  continuance,  is  revoked  by  failure 
of  tiie  licensee  to  act  thereon  within  a  reason- 
able time. 

5.  In  an  action  for  conversion  of  logs,  evi- 
dence held  to  present  the  question  tor  the  jury 
whether  the  logs  were  taken  within  a  time  rea- 
sonably within  the  contemplation  of  the  par- 
ties when  a  license  to  remove  the  logs  was 
given. 

Error  to  Clrcait  Court,  Grand  Traverse  Coun- 
ty;  Frederick  W.  Mayne,  Judge. 

Action  by  William  Snyder  against  the  East 
Bay  Lumber  Company.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

W.  H.  Foster,  for  appellaat  Thomas 
Smurthwaite,  for  appellee. 

HOOKER,  C.  3.  Plaintiff  sued  the  defend- 
ant for  the  conversion  of  a  quantity  of  cedar 
logs  purchased  by  It  from  one  Brown,  who 
removed  it  from  plaintiff's  premises.  Judg- 
ment went  against  the  defendant,  who  has 
brought  error.  Brown  claims  to  have  taken 
the  timber  under  a  license.  Ue  gave  testimony 
that  the  plaintiff  tried  to  bum  this  timber,  but 
did  not  succeed,  when  Brown  asked  why  he 

t  4.  Sm  Licenaas,  vol.  tX.  Cent  Dlf.  |  119:  Les> 
and  LoKinx,  v*l.  tt,  C«Dt  Dig.  |  13. 
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conld  not  take  some  wood  and  timber  off,  and 
plaintiff  replied  that,  "tbe  more  you  take,  tbe 
less  I  win  have  to  bum."  Some  time  later  he 
took  off  cedar  logs  which  the  jury  found  to 
approximate  35,000  feet,  and  sold  them  to  the 
defendant. 
The  following  are  tbe  points  relied  on: 

1.  The  plaintiff  offered  the  testimony  of  es- 
timators, who  examined  the  stumps  and  gave 
their  opinions  as  to  tbe  amount  of  timber  taken 
off.  The  defendant's  agent  testified  to  tbe 
amount  actually  purchased.  It  was  claimed 
that  the  tatter's  testimony  was  conclusive,  and 
could  not  be  contradicted  by  mere  estimates. 
In  view  of  testimony  that  all  of  tbe  timber 
taken  was  sold  to  the  defendant,  we  think  tbe 
point  not  well  taken.  The  Jury  were  at  lib- 
erty to  find  that  defendant's  statement  was 
not  a  true  one  in  the  light  of  the  estimates. 

2.  The  plaintiff  called  one  Payne  to  prove 
tbe  value  of  tbe  timber.  He  testified  that  the 
logs  were  worth  $8  i)er  M.  feet  up  tbe  river 
12^  miles  distant  from  defendant's  mill,  and 
that  he  was  authorized  to  pay  $8  for  such 
lumber  at  Traverse  City,  3  miles  from  de- 
fendant's mill,  the  preceding  winter.  Defend- 
ant's president  testified  that  the  price  paid  at 
tbelr  mill  was  $6  per  M.,  and  that  he  paid 
that  to  Brown  for  the  timber  hi  question.  It 
Is  contended  that  the  measure  of  damages  was 
the  price  paid  at  defendant's  mill,  and  that  f6 
should  have  been  the  price,  as  no  one  con- 
tradicted Mr.  Mahan.  There  was  testimony 
that  cedar  timber  was  worth  as  much  at  one 
mill  as  another,  and  there  is  nothing  to  indi- 
cate that  there  was  any  other  buyer  nearer 
to  tbe  defendant  than  three  miles.  If  tbe  de- 
fendant is  correct  In  claiming  that  the  value 
at  East  Bay  Is  the  measure,  we  think  the  tes- 
timony given  was  competent  to  enable  the  Jury 
to  arrive  at  such  value. 

8.  There  is  no  claim  on  the  part  of  defendant 
that  Brown  paid  anything  for  the  privilege  of 
taking  timber.  Under  their  claim  of  a  license 
they  say  that  tbe  court  should  have  given  tbe 
following  requests:  "A  license  is  a  permission 
to  do  some  act  or  series  of  acts  on  tbe  land 
of  the  licensor  without  having  any  permanent 
interest  in  It.  It  Is  founded  on  personal  con- 
fidence, and  Is  not  assignable.  It  may  be  In 
writing  or  by  parol.  It  may  be  without  con- 
sideration, and  subject  to  revocation.  It  pro- 
tects the  licensor  in  regard  to  all  trees  cut 
under  It  So  if  you  find  from  the  evidence 
that  W.  li.  Snyder,  the  plaintiff  In  this  suit, 
told  Mr.  Brown  to  go  on  this  forty  acres  of 
land  in  question,  and  take  such  timber  as 
be  wanted,  then  I  charge  you  that  this  would 
be  B.  license,  together  with  an  Interest  In  such 
timber  as  was  faicluded  In  tbe  license,  and 
would  protect  Mr.  Brown  and  the  defendant 
In  this  suit  for  all  timber  taken  under  the 
license  and  Included  In  It.  (2)  That  If  you  find 
from  the  evidence  that  Mr.  Brown  asked  the 
plaintiff  if  be  might  go  on  this  forty  acres  of 
land  and  take  stuff— timber  or  wood— such 
as  be  might  want,  this  would  amount  to  a 
license,  coupled  with  an  interest  In  such  Um- 


ber as  be  took  under  the  license;  what  timber 
be  was  to  take  under  the  license  is  for  you 
to  determine  from  the  evidence  in  the  case; 
and  if  you  find  from  the  evidence  that  the 
plaintiff  Intended  Mr.  Brown  to  take  any  tim- 
ber lying  upon  tbe  ground— cedar  such  as  Mr. 
Brown  took— then  I  charge  you  that  you  must 
find  a  terdict  of  no  cause  of  action."  The 
court  charged  the  jury  as  follows:  "As  counsel 
have  stated  to  you  In  the  argument,  a  license 
is  simply  a  permission  or  authority  to  do 
something,  and  in  this  case  a  license— if  you 
find  there  was  one— would  be  an  authority  or 
permission  for  Mr.  Brown  to  go  upon  this  land 
and  cut  and  remove  the  timber  specified  in 
the  license.  If  you  find  there  was  a  license. 
It  will  be  necessary  for  you  to  determine  Just 
what  timber  was  intended  to  be  covered— Just 
what  timber  the  parties  bad  in  view  at  the 
time  of  the  conversation  referred  to.  If  you 
find  that  this  conversation,  as  testified  to  by 
the  witnesses,  took  place,  and  that  the  plaintiff 
granted  the  permission  or  authority  to  Mr. 
Brown  to  go  upon  the  premises  and  cut  and 
remove  the  timber,  it  will  be  necessary  for  you 
to  determine  Just  what  timber  the  license  cov- 
ered. In  this  case  it  is  not  claimed  by  tbe 
defendant  nor  by  Mr.  Brown  that  he  (Brown) 
paid  anything  for  the  license.  It  was  there- 
fore permissible  for  tbe  plaintiff  at  any  time 
to  revoke  it,  and.  In  order  to  have  the  license 
effective,  it  was  necessary  for  Mr.  Brown  to 
enter  upon  the  premises  withhi  a  reasonable 
time  after  the  license  was  given  him,  and  cut 
and  remove  the  timber.  The  questions  for  you 
to  determine,  tlien.  In  this  case,  will  be,  was 
there  a  license  given?  If  so,  what  timber  did 
it  cover?  And,  after  determhiing  that  tbe 
license  was  given  and  tbe  timber  that  it  cov- 
ered, and  finding  that  it  covered  the  timber 
In  question,  then  It  will  be  for  you  to  deter- 
mine whether,  within  a  reasonable  time  after 
the  license  was  given,  Mr.  Brown  entered  up- 
on the  premises  and  cut  and  removed  tbe  Um- 
ber. In  other  words,  a  license  without  consid- 
watlon  will  expire  without  any  act  of  tbe  par- 
ties If  tbe  person  to  whom  tbe  license  was 
given  does  not,  within  a  reasonable  time  after 
the  giving  of  said  license,  act  under  it.  Now, 
It  is  for  yon  to  determine— provided  you  find 
there  was  a  license,  and  that  It  extended  to 
the  time  to  question— whether  Mr.  Brown  act- 
ed within  a  reasonable  time,  or  whether  the 
license  had  expired  by  reason  of  his  not  act- 
ing within  such  reasonable  time.  To  deter- 
mine what  Is  reasonable  time,  you  should  take 
into  consideration  all  the  facts  and  circum- 
stances appearing  in  tbe  case— tbe  location  of 
the  land,  its  character,  the  character  of  the 
timber,  tbe  market,  tbe  opportunities  for  get- 
ting it  to  the  market,  tbe  relationship  of  the 
parties  and  their  residence,  the  purpose  for 
which  tbe  land  was  purchased  and  held;  hi 
fact,  you  should  take  all  the  evidence  In  tbe 
case,  and  from  that  determine  whether  the 
parties  acted  within  a  reasonable  time."  We 
think  that  tbe  Instruction  given  sufficiently 
covered  the  requests.  If  they  were  not  objec- 
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ttonable  for  the  statement  that  tbla  waa  a 
Ucenae  coopled  tritb  an  interest 

4.  Was  it  error  to  Instruct  the  Jury  that  the 
license  would  cease  to  protect  without  revoca- 
doD?  The  plaintiff's  counsel  requested  an  In- 
gtmcUon  that  under  the  cIrcumBtances  of  the 
alleged  license  an  omlsBion  to  act  under  it  for 
two  years  was  an  unreasonable  delay.  The 
court  left  the  question  of  time  to  the  Jury. 
The  defendant  cannot  complain  of  tliis.  The 
nature  of  tills  license  was  inferable  from  the 
circumstances,  and  the  rule  Is  that,  when  a 
time  Is  not  fixed,  a  gratuitous  parol  license 
must  be  acted  on  within  a  reasonable  time. 
See  HiU  t.  HUl,  113  Mass.  103,  107,  18  Am. 
Rep.  455:  Gilmore  y.  Wilbur,  12  Pick.  120, 
22  Am.  Dec.  410. 

It  was  competent  to  leave  to  the  Jury  the 
question  whether  the  parties  understood,  and 
whether  Brown  had  the  right  to  understand, 
that  this  was  more  than  permission  to  take 
wood  or  timber  for  a  limited  time,  and  what 
time  would  be  reasonably  within  the  contem- 
plation of  the  parties. 

We  find  no  error  In  the  proceedings,  and 
the  Judgment  is  affirmed.  The  other  Justices 
concurred. 


PEOPLB  ez  rel.  ANDESSON  ▼.  BYERS. 

(Sopreme   Court  of  Michitran.     Not.  9,  1903.) 

ELBCnONS— BALLOTS— MARKINQ  THB  BALLOT 
— WRITINQ  IN  CANDIDATE'S  NAME. 

1.  Pub.  Acta  1891,  p.  266,  No.  190,  5  26,  pro- 
Tided  that.  If.  a  cross  were  marked  below  the 
party  name  at  the  head  of  a  ballot,  it  should 
be  counted  for  all  the  nominees  In  that  column, 
bnt  that,  if  the  name  of  a  candidate  in  such 
column  (diould  have  been  erased,  and  the  name 
of  a  candidate  on  another  ticket  written  in, 
it  should  be  counted  for  the  one  having  liis 
name  written  in.  Pub.  AcU  1901,  p.  26,  No. 
214,  I  26,  amended  the  statute,  ana  proTldes 
that  a  ticket  marked  with  a  cross  in  a  circle 
nnder  a  party  name  shall  be  deemed  a  Tote  for 
each  of  the  candidates  named  in  such  party  col- 
umn, except  where  a  name  is  written  on  the 
party  ticket  of  some  candidate  whose  name  is 
not  printed  as  a  candidate  on  any  party  ticket. 
Held,  that  a  ballot  with  a  cross  placed  under 
the  party  name,  and  from  whidi  the  name  of  a 
candidate  was  erased  and  the  name  of  the  can- 
didate appearing  on  the  opposing  ticket  written 
in.  should  not  lie  counted  for  such  opposing  can- 
didate. 

Error  to  Ctrcuit  Court,  Van  Buren  Coun- 
ty;  John  R.  Carr,  Judge. 

Proceedings  by  the  people,  by  quo  war- 
ranto on  the  relation  of  David  Anderson, 
against  Ctiarles  W.  Byers,  to  try  the  title  to 
the  office  of  supervisor  of  Hamilton  town- 
ship. Van  Buren  county.  From  a  Judgment 
In  favor  of  respondent,  relator  appeals.  Af- 
Armed. 

Ctiarles  A.  Blair,  Atty.  Gen.,  and  David 
Anderson,  Pros.  Atty.  (Lincoln  H.  Titus,  of 
counsel),  for  appellant  Thomas  J.  Cava- 
naugb  and  U  A.  Tabor,  for  appellee. 

M0NTG03dERY,  J.  This  is  a  proceeding 
by  quo  warranto  to  try  the  title  to  the  office 
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of  supervisor  of  Hamilton  township.  Van 
Buren  county.  The  case  was  presented  to 
the  circuit  court  upon  an  agreed  statement 
of  facts.  Judgment  found  for  respondent,  and 
the  relator  brings  error. 

The  sole  question  presented  is  whether  a 
ballot  with  a  cross  placed  under  the  party 
emblem  or  name,  and  from  which  the  name 
of  respondent  was  erased  and  the  name  of 
the  candidate  appearing  on  the  opposing 
ticket  written  in,  should  be  counted  for 
such  opposing  candidate.  The  circuit  court 
held  that  it  should  not  be  so  counted.  The 
statute  of  1891  (Pub.  Acts  1891,  p.  266,  No. 
190,  !  26)  read  as  follows:  "Any  elector  may 
mark  or  stamp  a  cross  In  the  space  below 
the  party  name  printed  at  the  head  of  the 
ballot  If  marked  thus  such  ballot  shall  be 
counted  for  all  the  nominees  of  such  party 
whose  names  appear  on  the  ballot  in  tiiat 
column.  If  the  voter  shall  have  erased  some 
name  in  the  column,  or  marked  a  cross  be- 
fore the  name  of  a  candidate  in  some  other 
column  for  the  same  office,  or  written  in  a 
name  under  the  name  of  any  candidate,  the 
name  of  such  candidate  shall  not  be  counted 
as  voted  for  by  such  ballot  but  if  the  name 
of  the  candidate  shall  have  been  erased  such 
vote  shall  be  counted  for  the  candidate  whose 
name  in  another  column  shall  have  been 
marked  or  whose  name  shall  be  written 
under  the  name  erased."  We  held  that  such 
a  ticket  should  be  counted  for  the  person 
whose  name  was  written  In.  Attorney  Gen- 
eral y.  Glaser,  102  Mich.  411,  61  N.  W.  648. 
In  1901,  however,  the  statute  was  amended 
by  Act  No.  214.  Section  26  of  that  act  con- 
tains the  following  provisions:  "The  elector 
shall  then  and  without  leaving  the  room, 
go  alone  into  the  booth,  which  is  unoccu- 
pied, and  indicate  the  candidate  or  candi- 
dates for  whom  he  desires  to  vote,  as  fol- 
lows-: If  he  desires  to  vote  a  straight  ticket 
he  must  make  a  cross  In  the  circle  under 
the  name  of  bis  party  at  the  head  of  the  bal- 
lot Nothing  further  need  be  done.  Where 
only  one  candidate  is  to  be  elected  to  an 
office  and  the  elector  desires  to  vote  for  a 
candidate  not  on  his  party  ticket  he  should 
make  a  cross  in  the  circle  under  the  name 
of  bis  party,  and  also  make  a  cross  in  the 
square  before  the  name  of  the  candidates 
for  whom  he  desires  to  vote  on  the  other 
ticket  *  •  •  If  the  elector  wishes  to 
vote  for  a  candidate  not  on  any  ticket  he 
must  write  or  place  the  name  of  such  can- 
didate on  his  ticket,  opposite  the  name  of 
the  office,  and  make  a  cross  in  the  circle 
under  the  party  name.  A  ticket  marked 
with  a  cross  in  a  circle  under  a  party  name 
will  be  deemed  a  vote  for  each  of  the  can- 
didates named  In  such  party  column  whose 
name  Is  not  erased,  except  those  candidates 
where  a  cross  is  placed  In  the  square  lie- 
fore  the  name  of  some  opposing  candidate 
on  the  opposing  ticket  or  where  a  name  is 
written  or  pasted  on  the  party  ticket  of  some 
candidate  whose  name  la  not  printed  as  a 
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candidate  on  any  party  ticket  •  •  •  If 
the  nam<i  of  any  person  -who  is  not  a  candl: 
date  on  any  ticket  is  written  or  placed  on 
the  party  ticket  opposite  the  name  of  the 
office,  and  there  is  a  cross  in  the  circle  un- 
der the  party  name,  the  name  so  written  or 
placed  shall  be  counted  one  vote  for  the  per- 
son 80  mentioned,  whether  the  original  name 
on  the  party  ticket  is  erased  or  not,  except- 
ing cases  where  there  Is  a  cross  in  the 
square  before  the  name  of  some  opposing 
candidate  on  some  other  party  ticket"  Pub. 
Acts  1901,  p.  26,  No.  214.  These  provisions 
seem  to  be  plain,  and  point  out  speclflcally 
the  manner  of  voting  for  a  candidate  not  on 
the  voter's  party  ticket;  that  is,  if  the  name 
of  such  candidate  appears  on  the  ticket  In 
another  column,  he  may  indicate  his  desire 
by  placing  a  cross  opposite  his  name;  if 
the  name  does  not  appear  on  the  ticket,  it 
may  be  written  In  place  of  the  name.  We 
cannot  assume  that  the  amendment  of  this 
act  was  purposeless,  and  must  infer  that  the 
legislative  Intent  was  to  change  the  law  as 
It  existed  before  1901.  A  similar  statute  was 
construed  as  contended  for  by  respondent  in 
Valuer  v.  Brakke  (S.  D.)  64  N.  W.  184. 

Judgment  Is  affirmed.    The  other  Justices 
concurred. 


McCURDT  et  al.  v.  DANIEIiL. 
(Supreme  Court  of  Michigan.    Nov.  9,  1908.) 

KSTOPPBL— WRITTEN  CONTRACT— MISTAKE  IN 
TERMS— HBTENTION  OF  DUPLICATE— FRAUD 
—INTENTION    TO    DECEIVE— MISTAKE. 

1.  Where  one  of  tlie  parties  to  a  submission  to 
arbitrators  retained  one  of  the  originals  of  the 
urticles  of  submission,  which  had  been  execut- 
ed in  triplicate,  such  fact  did  not  estop  him 
from  claiming.  In  a  suit  to  set  aside  the  award, 
that  it  was  understood  by  all  parties  that  de- 
fendant's agent  had  stricken  from  the  contract 
a  provision  authorizing  an  award  by  only  two 
of  the  three  arbitrators,  which  was  in  fact  not 
done. 

2.  Where  the  agent  of  one  of  the  parties  to 
a  submission  to  arbitration  was  trusted  by  the 
otiier  party  to  strike  out,  according  to  an  agree- 
ment between  the  parties,  a  provision  autlioriz- 
ing  an  award  by  only  two  of  the  three  arbitra- 
tors, which  had  been  objected  to  by  the  latter 
par^,  but  failed  to  do  so,  it  was  a  fraud  on 
such  party,  whether  the  agent  so  intended  or 
not 

3.  Where  it  is  agreed  between  the  parties  to 
a  submission  to  arbitrators  that  a  unanimous 
award  shall  be  required,  but  the  written  sub- 
mission, through  the  fault  of  the  agent  of  one 
of  the  parties,  authorizes  an  award  by  only  two 
of  the  three  arbitrators,  the  contract  not  being 
the  one  agreed  on,  the  award  will  be  set  aside. 

Appeal  from  Circuit  Court  Houghton  Coun- 
ty, in  Chancery;  Albert  T.  Streeter,  Judge. 

Suit  by  William  McCurdy  and  another 
against  Susan  Danlell.  From  a  decree  In 
favor  of  defendant  complainants  appeal.  Re- 
versed. 

The  parties  to  this  suit  having  certain  dif- 
terences,  agreed  to  submit  them  to  arbitration. 
A  contract  was  drawn  providing  for  three  ar- 


bitrators, one  to  be  chosen  by  each  party  to  the 
controversy,  and  the  two  to  choose  a  third. 
The  award  of  any  two  was  to  be  binding. 
Complainants  objected  to  an  award  by  two  of 
the  arbitrators,  and  Insisted  upon  an  award 
to  be  signed  by  the  three.  It  is  claimed  by 
the  complainants  that  this  was  agreed  to,  and 
that  the  provision  for  an  award  by  any  two 
of  them  was  to  be  stricken  from  the  agreement 
and  the  contract  left  to  provide  for  an  award 
by  the  three.  It  Is  charged  In  the  bill  that  the 
agent  of  the  defendant  erased  this  provlidon 
In  two  places  hi  the  contract  but  not  in  a  third 
one,  and  that  all  signed  the  contract  with  the 
understanding  that  this  provision  was  stricken 
from  it,  and  that  the  contract  requh-ed  a  uaan- 
Imous  finding  by  the  arbitrators.  The  award 
was  signed  by  only  two  of  them.  This  bill 
Is  filed  to  set  aside  this  award  because  It  Is 
not  in  accord  with  the  provisions  of  the  con- 
tract. The  circuit  Judge  entered  a  decree  dis- 
missing the  bill  on  the  ground  that  the  con- 
tract was  signed  in  triplicate,  was  acknowl- 
edged by  the  parties,  and  a  copy  kept  by  the 
complainants  until  after  the  award  was  made, 
and  that  the  mistake  was  entirely  the  mis- 
take of  the  complainants,  from  the  consequen- 
ces of  which  the  court  cannot  relieve  them. 

Joseph  W.  Hambitzer,  for  appellanta  Kerr 
ft  Petermann,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Tbera 
Is  no  real  dispute  as  to  the  facts.  The  evi- 
dence Is  overwhelming  that  It  was  agreed  to 
strike  out  this  provision  of  the  contract  and 
that  the  plaintiffs  signed  It  with  the  under- 
standing and  belief  that  the  defendant's  agent, 
who  did  the  busiuess  for  her,  had  erased  it 
He  did  hi  fact  erase  it  In  two  places,  but  left 
It  unerased  In  one.  While  It  Is  true  that  the 
articles  of  submission  were  executed  in  tripli- 
cate, and  that  the  complainants  retained  one, 
it  Is  manifest  that  they  rested  upon  the  sup- 
position that  all  the  erasures  had  been  made, 
and  that  the  articles  required  a  unanimous 
award. 

We  do  not  thfaik  the  complainants  are  es- 
topped to  set  up  this  claim  by  the  fact  that 
they  retained  one  of  the  originals,  and  might 
have  discovered  the  error.  It  was  not  en- 
tirely the  mistake  of  the  complainants.  De- 
fendant's agent  who  made  the  contract  for 
her,  was  trusted  to  make  the  necessary  era- 
sures. His  failure  to  do  so  was  a  fraud  upon 
the  complainants.  It  Is  Immaterial  whether 
he  (the  agent)  so  Intended  or  not  He  knew 
that  the  provision  for  an  award  by  two  was 
to  be  stricken  out  He  agreed  and  undertook 
to  strike  it  out  He  failed  for  some  reason  to 
do  It  The  contract  under  which  the  arbi- 
trators acted  was  not  the  contract  agreed  up- 
on. We  think  the  complahiants  are  entitled 
to  the  relief  prayed  for. 

Decree  Is  reversed,  and  decree  entered  In 
this  court  for  the  complahiants,  with  the  costs 
of  t>oth  courts.    Tfas  other  Justices  ooncurred. 
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AOHDB  T.  MARQUI& 

(Supreme  Court  Of  Michigan.    Not.  9,  1903.) 

AOENCT— BVIOKNCE-MONET  HAD   AND 
RECEIVED. 

1.  Defendant  contracted  for  the  sale  of  land 
thronich  a  real  estate  agent,  and  subsequently 
received  a  payment  of  interest  which  the  agent 
had  received  from  the  vendee;  but  she  had  not 
left  the  contract  with  him,  nor  authorized  him 
to  collect.  Subsequently  she  sold  to  the  agent 
her  interest  in  the  contract,  and  he  sold  such  in- 
terest to  plaintiff,  who  paid  the  agent  therefor, 
and  at  the  agent's  instance  defendant  made  a 
deed  to  plaintiff,  and  sul>8equently,  at  the  in- 
stance of  the  agent,  gave  a  deed  to  the  original 
Teodee.  Such  vendee  had  made  full  payment  to 
the  agent,  but  he  had  not  paid  the  money  over 
to  defendant.  Two  witnesses  testitied  that  de- 
fendant acknowledged  drawing  the  contract  and 
deed  to  the  original  vendee  and  that  the  agent 
bad  acted  for  her.  Held,  that  there  was  no  evi- 
dence to  show  that  the  real  estate  agent,  in  re- 
ceiving payment  from  the  vendee  after  such 
accBt  Dad  bonght  tho  contract  from  defendant 
received  it  as  her  agent,  ao  that  plaintiff  conld 
recover  from  defendant  on  the  money  counts  as 
for  money  received  to  plaintlfTs  use. 

Error  to  Circuit  Court,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  Charles  Robde  against  Euphemia 
H.  Mnrquls.  From  a  Judgment  In  favor  of 
defendant,  plalntUT  brings  error.    Affirmed. 

Wm.  E.  Henze,  for  appellant  Stanton 
Clarke,  for  appellee^ 

HOOKER.  C.  J.    Plaintiff  baa  appealed  this 
cause.   Everding  was  a  real  estate  agenL   The 
defendant  earned  some  money  by  achool-teach. 
ing,  and  Everding  heard  that  she  had  it,  and 
asked  her  to  boy  the  lot  over  which  this  con- 
troversy arose.    He  said  that  he  knew  of  a 
party  who  bad  It  for  sale.    8fae  purchased  the 
lot.  and  dkl  not  pay  him  a  commission.    Af- 
terwards be  came  to  ber  and  asked  If  sbe 
wanted  to  sell  the  lot,  and  sbe  replied  that  she 
did  if  she   could   make  anything   and  could 
make  his  commission,  and  he  arranged  a  deal 
with  some  persona  named  Harwood,  for  which 
the  defendant  paid   Everding  a  commission. 
She  did  not  m^t  the  Harwoods,  the  matter 
being  artanged  through  Everding,  who  brought 
to  her  the  cash  payment,  $50.    She  then  signed 
the  contract  in  duplicate,  retaining  one  copy 
and  delivering  the  other  to  Everding,  who 
took  it  away,  and  it  Is  inferable  from  what 
followed  that  he  dellTered  it  to  the  Harwoods. 
This  conbract   was  dated  January   16,   1894. 
Subsequently  the  defendant  received  from  Ev- 
erding one  payment  of  interest,'  which  he  re- 
ceived front  the  Harwoods.     Defendant  had 
sot  left  the  contract  in  his  bands,  nor  had  sbe 
intborlzed  him  to  collect  upon  it,  and  she  tes- 
dfled  tbat  sbe  supposed  that  be  brought  the  in- 
terest to  her  by  Harwood's  dbecUoa    On  B£ay 
^.  1895,  defendant  executed  a  deed  to  Cliarles 
Rohde,  the  plaintiff,  coverhig  these  premises. 
He  testlfled  that  be  had  some  money  In  the 
bands  of  an  agent,  one  Saenger.     Everding 
went  to  Bobde  about  this,  and  arranged  for 
'he  purchase  of  tbe  contract  made  by  the  de- 
fendant and  tbe  Harwoods,  and  be  paid  Ever- 


ding $384  for  the  Interest  in  tbe  contract  and 
a  deed  of  tbe  premises.  He  did  not  see  tbe 
defendant,  but  Everding  delivered  to  him  the 
deed  mentioned  and  the  contract.  The  de- 
fendant's testimony  shows  that  after  sellhig 
tbe  land  to  tbe  Harwoods  upon  contract,  and 
receiving  one  payment  of  Interest  as  stated, 
Everding,  who  knew  of  another  sale  made  by 
ber,  and  that  she  had  some  money  from  tbat 
source,  asked  ber  if  she  did  not  want  to  buy 
a  couple  of  lots  In  his  subdivision.  It  resulted 
in  a  deal  whereby  she  took  tbe  two  lots,  giv- 
ing in  exchange  to  Everdhig  a  lot  on  FIsber 
avenue,  tbe  Harwood  contract,  and  $600  In 
cash.  She  passed  the  contract  over  to  Ever- 
ding, and  appears  to  have  made  a  deed  to 
Rohde,  whom  she  did  not  know  in  tbe  trans- 
action, and  delivered  it  to  Everding.  She 
gave  no  more  attention  to  the  matter  until 
one  day  Everding  called  on  her,  and  bad  a 
deed  to  tbe  Harwoods,  which  be  asked  ber  to 
sign,  saying  that  they  had  paid  up.  This  was 
a  deed  to  the  Harwoods,  dated  May  6,  1899. 
It  was  true  that  they  had  made  full  payment 
on  their  contract  to  Everding,  and,  while  he 
bad  made  two  payments  of  Interest  to  Robde, 
It  would. seem  that  be  had  appropriated,  or  at 
least  not  paid  over,  tbe  balance.  Everding  is 
now  dead. 

Tbe  only  testimony  tiiat  in  any  way  sup- 
ports tbe  claim  of  the  plaintiff  tbat  defend- 
ant lias  received  money  to  his  use  is  that  of 
two  persons,  one  an  Insurance  agent  and  one 
a  lawyer,  who  called  upon  defendant  in  plain- 
tiff's Interest.  They  testified  tbat  she  acknowl- 
edged drawing  tbe  contract  and  the  deed  to 
tbe  Harwoods;  that  the  sale  bad  been  made 
for  her  by  Everding,  and  that  he  had  acted 
for  ber  in  tbe  transaction;  that  he  had  al- 
ways done  her  business,  and  she  had  great 
confidence  in  him,  and  offered  to  compromise 
to  avoid  litigation.  There  is  nothing' In  this 
testimony  that  tends  to  show  that  Everding 
acted  as  her  agent  In  receiving  payment  from 
tbe  Harwoods  after  sbe  bad  sold  tbe  con- 
tract to  bim,  if  be  ever  bad  authority  to  make 
collections  for  her.  It  Is  proper  to  say,  there- 
fore, that  tbe  uncontradicted  proof  shows  tbat 
tbe  plaintiff  should  not  have  been  permitted  to 
recover  upon  the  money  counts,  of  which  the 
declaration  consisted,  and  the  bill  of  particu- 
lars filed  with  it,  and,  as  there  is  no  ground 
upon  which  a  recovery  could  be  bad  under 
tbe  pleadings,  it  is  unnecessary  to  discuss 
other  questions  at  length.     Tbe  charge  was 

;  more  favorable  to  the  plaintiff  than  he  had  a 

I  right  to  expect  it  to  be. 

Tbe  Judgment  is  affirmed.  Tbe  other  Jus- 
tices concurred. 


CMPPINGER  v.  AUDITOR  GENERAL. 

(Supreme  Court  of  Michigan.    Nov.  9,  1908.) 

TAXATION  —  DELINQUENT  TAXES— PURCHASE 
BT  OWNER  OF  STATE'S  INTEREST  IN  THE 
LAND— EFFECT— TAX  TITLES— VALIDITY— IN- 
TEREST—MISTAKE. 

1.  Where   an   owner  of   land   paid   the  delin- 
quent taxes  thereon  by  purchamng  the  interest 
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tlie  itate  acquired  In  the  land  by  reason  of  the 
nonpayment  of  the  taxes,  the  tax  titles,  wheth- 
er Talid  or  inTalid,  became  merged  in  IJie  orig- 
inal title,  and  a  stranger  thereto  could  not 
question  the  validity  of  the  tax  titles. 

2.  Where  a  purchaser  of  land  held  by  the 
state  as  state  tax  land  deposited  money  with 
the  Auditor  General  sufficient  to  cover  the  de- 
liDQuent  taxes  and  interest,  the  failure  of  the 
Auditor  General  to  figure  the  interest  correct- 
ly because  of  a  mistaken  view  of  the  law  did 
not  affect  the  title  acquired. 

Mandamna  by  Charles  Cllppinger  against 
the  Auditor  General  to  compel  respondent  to 
cancel  a  deed  conveylns  state  tax  land  and 
to  permit  the  relator  to  porchase  the  land  for 
the  taxes  of  1893.    Writ  defied. 

On  January  2,  1897,  Gyrus  A.  Hovey  ap- 
plied to  the  Auditor  General  to  purchase  cer- 
tain lands  which  were  held  by  the  state  as 
state  tax  lands,  In  which  application  was  In- 
cluded lot  No.  28  of  Robinson's  FaUr  Ground 
Addition  to  the  city  of  Grand  Rapids.  By 
reason  of  the  fact  that  sufficient  money  was 
not  deposited  with  said  application  to  com- 
plete the  purchase  of  all  the  lands  tberebi  de- 
scribed, said  Hovey  was  directed  to  deposit 
additional  money,  which  he  did,  depositing 
sufficient  to  complete  the  purchase  of  all  the 
descriptions.    Said  lot  was  sold  to  the  state  In 

1895  for  the  taxes  of  1893,  and  upon  the  ex- 
piration of  the  period  of  redemption  became 
state  tax  land.  It  had  also  been  sold  to  the 
state  In  1896  for  the  taxes  of  1894,  and  re- 
turned to  the  Auditor  General  as  delinquent 
for  the  taxes  of  1895.    The  taxes  for  the  year 

1896  were  a  lien  on  said  lot  at  the  time  of  the 
said  application  of  Hovey.  A  deed  of  said  lot 
was  Issued  to  said  Hovey  April  21,  1897,  by 
the  Auditor  General,  for  the  taxes  of  1893. 
At  the  time  of  the  Issuance  of  said  deed  a  cer- 
tificate of  purchase  was  issued  to  said  Hovey 
for  the  state  bid  for  the  taxes  of  1894  and 
tax  receipt  for  the  taxes  of  1895.  Pursuant 
to  the  practice  then  In  vogue  in  the  office  of 
the  Auditor  General,  Interest  was  computed 
upon  the  several  amounts  due  the  state  for 
said  years'  taxes  up  to  and  Including  the  date 
of  the  application  of  said  Hovey,  viz.,  January 
2,  1897.  The  Auditor  General  should  have 
figured  hiterest  to  March  2,  1897.  The  addi- 
tional amount  of  Interest  which  the  Auditor 
General  should  have  required  was  the  sum  of 
41  cents.  Sufficient  money  was  deposited,  as 
a  considerable  amount  was  thereafter  returned 
to  the  said  Hovey.  The  Auditor  General 
should  also  have  required  said  purchaser  to 
pay  the  taxes  assessed  on  said  lot  for  the  year 
1896,  the  same  having  become  a  lien  on  said 
lot  December  1,  1896.  At  the  annual  tax  sale 
of  May  2,  1899,  said  lot  was  sold  for  the  taxes 
of  1896  to  George  E.  Luther.  Having  caused 
to  be  examined  the  records  In  the  office  of  the 
Auditor  General,  and  ascertaining  the  fact 
that  the  Auditor  General  had  not  figured  In- 
terest uj)on  the  respective  amounts  due  the 
state  for  the  taxes  of  1893,  1894.  and  1895  to 
March  2,  1897,  and  also  that  the  said  Hovey 
bad  not  been  required  to  pay  the  taxes  of 
1886  aa  a  condition  of  bis  said  purchase,  the 


relator,  under  date  of  March  27,  1903,  made 
and  filed  with  the  Auditor  General  an  appli- 
cation for  the  cancellation  of  said  state  tax 
laud  deed  issued  as  aforesaid  to  said  Hovey, 
and  to  purchase  said  lot  as  state  tax  land  for 
the  taxes  assessed  thereon  for  the  year  1893, 
and  deposited  therewith  sufficient  money  to 
pay  the  taxes,  interest,  and  charges.     Upon 
refusal  of  the  Auditor  General  to  cancel  said 
deed  to  Hovey  and  to  permit  the  said  relator 
I  to  purchase  said  lot  for  the  taxes  of  1893, 
I  relator  Instituted  this  proceeding. 
j       It  appears  from  the  answer  of  the  Auditor 
I  General  that  at  the  time  of  the  said  purchase 
I  for  the  taxes  of  1893,  1884,  and  1895  by  Ho- 
I  v^,  Alfred  O.  Ciozier,  of  tbe  dty  of  Grand 
Rapids,  was  the  owner  of  the  original  title  to 
'  said  lot,  and  had  been  the  owner  of  said  lot 
for  a  long  time  prior  thereto.    On  July  26, 
1899,  said  Hovey  conveyed  by  deed  to  George 
;  B.  Luther  all  of  bis  right,  title,  and  interest 
'  In  and  to  said  lot  acquired  by  reason  of  said 
1  purchase  for  the  taxes  of  the  years  above  re- 
I  ferred  to;   and  under  date  of  July  28,  1899, 
!  said  Luther  conveyed  bis  Interest  so  acquired 
I  to  the  original  owner,  Alfred  0.  Crozler.    Said 
Luther  had  purchased  said  lot  In  1899  at  tbe 
annual  tax  sale  for  tbe  taxes  of  1896,  and  re- 
ceived therefor  a  certificate  of  purchase,  which 
he  assigned  to  the  original  owner  of  said  lot, 
Alfred  O.  Crozler,  which  certificate  of  purchase 
was  surrendered  to  the  Auditor  General  by 
said  Crozler,  and  deed  therefor  issued  to  the 
said  Croziw  September  11,   1903.     In  all  of 
these  transactions  said  Luther  was  acting  for 
and  in  behalf  of  the  said  Crozler,  and  as  bis 
agent,  for  the  purpose  of  clearing  said  lot  from 
the  several  liens  thereon  for  the  said  taxes. 
Said  Crozler  acquired  the  interest  of  the  state 
in  and  to  said  lot  by  reason  of  tbe  taxes  as- 
sessed thereon,  as  above  set  forth,  prior  to 
the  application  of  relator  for  a  cancellation 
and  pturchase  of  the  taxes  of  1893. 

Dayton  W.  CloSser,  for  relator.  Chas.  A^ 
Blair,  Atty.  Gen.  (Charles  W.  McQlll,  of  coun- 
sel), for  respondent  « 

GRANT,  J.  (after  stating  the  facts).  Be- 
lator  Is  a  stranger  to  the  orighial  title.  Cro- 
sier, tbe  original  owner,  whose  duty  it  was  to 
pay  these  taxes,  has  paid  them;  and  tbe  tax 
titles,  whether  valid  or  Invalid,  have  become 
mnged  in  the  original  title.  One  whose  duty 
It  is  to  pay  taxes  cannot  obtain  a  tax  title 
separate  and 'distinct  from  the  original  title. 
His  purchase  is  only  one  method  of  paying  his 
taxes  and  performing  his  duty  to  the  state. 
Black  on  Tax  Titles,  273;  Cooley  on  Taxation. 
500.  By  this  purchase  of  Crosier  the  state 
has  received  its  dues,  the  purchase:  of  the  tax 
titles  has  been  satisfied,  and  the  owner  has 
paid  his  taxes.  No  stranger  is  in  position  to 
complain.  This  disposal  of  the  case  renders 
it  unnecessary  to  discuss  the  other  questions. 
We  may,  however,  very  properly  remark  that 
the  failure  to  flgiue  Interest  correctly  was  set- 
tled against  the  contention  of  the  relator  bf 

Digitized  by  C^OOQ IC 


Mlchj 


WALSH  V.  ROBINSON. 


65 


the  recent  case  of  Hoffman  t.  Auditor  Gen- 
eral (no  written  opinion  filed).  Mr.  Hovey 
deposited  money  sufficient  to  cover  the  taxes 
and  Interest  thereon.  The  Auditor  General, 
I'lider  a  nalstaken  view  ot  the  law,  did  not 
ii:;ure  sufficient  Interest  by  41  cents.  It 
wtiuld  be  a  reproach  to  the  law  to  hold  that 
under  these  drcnmstances  an  owner  can  be  de- 
prived of  his  property,  through  no  fault  of  bis 
own,  bot  through  a  mistake  of  an  officer  of  the 
law.  Nearly  six  years  after  such  sale  the  re- 
lator seeks  to  take  advantage  of  the  barest 
technicality,  and  deprive  the  owner  of  his 
land.  Sncb  claim  is  without  equity  or  rea- 
son, and  the  discretionary  writ  of  mandamus 
■hoald  not  be  i>ermltted  to  accomplish  such  a 
wrong. 
Writ  denied.    The  oflier  Justices  concarred. 


WALSH  V.  ROBINSON  et  aL 
(Sopreme  Court  of  Michigan.    Nov.  9,  1903.) 

MORTOAOBS  —  VORBCLOSURB  —  FAILORB  TO 
MAKE  OWNER  PARTY  —  REDEMPTION  —  EF- 
FECT ON  JUNIOR  INCUMBRANCER— TROSTBB 
AS  PLAINTIFF— INDIVIDUAL  CAPACITY— BF- 
FECT  OP  JUDGMENT— RECOVERY  OF  TAXES 
PAID— RIGHT  OF  OWNER  TO  COMPLAIN. 

1.  An  owner  of  an  equity  of  redemption,  who 
baa  not  been  made  a  party  to  the  forecloBore  of 
■  senior  mortgage  in  wUeb  junior  incmnbian- 
cers  are  defendants,  cannot  clear  bia  land  of 
the  Junior  liens  by  merely  redeeming  from  the 
{oreclMore  aale. 

2.  One  who,  aa  tmstee,  seelts  the  foreclosure 
of  two  senior  mortgages  while  holding  two 
jnnior  incnmbrances  in  hia  individual  capacity, 
will  be  bound  individnaliy  by  the  decree. 

3.  The  owner  ot  an  eqtuty  of  redemption,  who 
wa«  not  a  party  to  the  foreclosure  of  a  senior 
moTtgage  in  which  jnnior  incumbrancers  were 
defendants,  cannot  complain  that  in  a  foreclo- 
sure decree  rendered  against  him  in  a  suit  by  the 
purchaser  at  the  first  sale  were  inclnded  taxes 
laid  by  a  junior  incumbrancer  to  protect  his 
interest,  even  though  the  purchaser  has  not  ask- 
ed the  enforcement  of  the  junior  lien. 

Appeal  from  Circuit  Court,  Wayne  Coonty, 
in  Chancery;    George  S.  Hosmer,  Judge. 

Suit  by  John  H.  Walsh,  as  tmstee  of  Mrs. 
GoquiUard,  against  Charles  W.  Robinson,  Sher- 
idan  J.  Colby,  and  another.  Decree  for  plain- 
tiff, and  defendants  Robinson  and  Colby  ap- 
peal.   Modified. 

Levi  J.  Fick,  for  appellant  Robinson.  Jas- 
per C.  Gates,  for  appellant  Colby.  Shaw,  War- 
ten,  Cady  &  Oakea,  for  appellee. 

MONTGOMERY,  J.  March  22,  1892,  de- 
fendants Robinson  and  Paul  executed  a  mort- 
gage in  the  sum  of  $15,000,  collateral  to  a 
note  of  like  date,  covering  a  large  amount  of 
property  in  Detroit  Under  the  terms  of  the 
mortgage  portions  of  the  property  covered 
were  released  from  time  to  time  until  there 
remained  Incumbered  by  the  mortgage  lots 
73  to  94,  both  inclusive,  of  Talt's  Subdivision. 
This  nxn-tgage  finally  came  into  the  hands  of 
the  State  Savings  Bank  ot  Detroit.  A  second 
mortgage,  covering  lota  73  to  94,  above  de- 
Krlbed,  was  execated  by  Carman  G.  Paul  on 
the  12tb  of  December,  1893,  to  Mary  H.  Co- 


gulllard,  to  secure  tbe  payment  of  a  note  of 
$1,200.  There  were  two  subsequent  mort- 
gages executed  by  a  purchaser  from  Paul, 
named  Nicholas  B.  Manuel,  and  payable  to 
John  H.  Walsh.  The  savings  bank  mortgage 
was  paid  down  from  time  to  time,  but,  the 
balance  remaining  unpaid,  foreclosure  proceed- 
ings were  commenced,  and  a  commissioner's 
deed  was  made  to  the  bank  on  the  13th. of 
June,  1900.  At  tbe  time  this  foreclosure  pro- 
ceeding was  taken  tbe  defendant  Colby  was 
the  owner  of  the  equity  of  redemption  subject 
to  the  savings  bank  mortgage,  the  Coquillard 
mortgage,  and  tbe  two  Walsh  mortgages.  Af- 
ter the  foreclosure  was  had,  and  before  the 
time  for  redemption  expta:ed,  the  bank  agreed 
with  Mrs.  Coquillard,  the  holder  of  the  second 
mortgage,  that,  in  case  no  redemption  was 
made,  the  bank  would  accept  $2,093.15  for 
the  property.  Mrs.  Coquillard,  through  com- 
plainant, as  trustee,  bought  of  tbe  bank  its 
interest,  and  took  a  transfer  ot  title.  Colby, 
contending  that  tbe  foreclosure  of  the  bank  had 
cut  off  all  the  subsequent  mortgages,  but  had 
not  defeated  his  title  for  the  reason  that  he 
was  not  made  a  party,  tendered  to  complain- 
ant the  amount  due  on  the  savings  bank  mort- 
gage, and  demanded  a  release  of  the  title. 
This  tender  was  refused,  and  the  complainant 
brings  this  bill  to  foreclose  as  against  the  de- 
fendant Colby  the  savings  bank  mortgage  and 
the  Coquillard  mortgage.  A  deficiency  decree 
was  asked  against  defendant  Robinson,  A 
decree  passed  in  favor  of  tbe  complainant  for 
tbe  foreclosure  of  tbe  two  mortgages,  and  de- 
fendant Robinson  appeals  from  so  much  of  the 
decree  as  fixes  a  personal  liability  uj)on  him, 
and  the  defendant  Colby  appeals  generally 
from  tbe  decree. 

The  position  taken  by  the  defendant  Colby 
Is  this:  That,  as  be  was  not  made  a  party  to 
tbe  first  foreclosure  proceeding,  that  proceed- 
ing was  ineffectual  to  bar  his  equity  of  re- 
demption, but  that,  as  the'  subsequent  mort- 
gagees were  made  parties,  the  proceeding  is 
valid  as  to  them,  and  bars  their  mortgages; 
that  it  results  tliat  the  defendant  Colby,  al- 
though not  a  party  to  that  proceeding,  may 
profit  by  it  to  the  extent  of  being  relieved  from 
all  the  mortgages  except  the  first,  and  can 
discharge  bis  property  of  all  tbe  liens  by  a 
tender  of  the  amount  due  on  the  first  mort- 
gage. We  have  not  adopted  the  language  of 
counsel  In  stating  tbe  proposition.  Neverthe- 
less we  think  we  have  accurately  defined  tbe 
result  of  bis  contention.  Tbe  proposition  needs 
only  to  be  stated  to  show  Its  inequity.  Yet,  If 
the  rigid  rules  of  law  require  that  tills  result 
should  follow  from  the  acts  of  complainant 
and  his  grantor,  our  only  duty  is  to  apply  tbe 
rules.  A  large  number  of  cases  are  cited  by 
counsel  for  defendant  to  tbe  proposition  that 
the  first  foreclosure  proceeding  is  binding  upon 
all  tbe  parties  to  that  litigation.  But  in  none 
of  tbe  cases  cited  by  defendant  was  the  ques- 
tion presented  in  the  aspect  which  it  bears 
here.  In  most  of  those  cases,  as  well  as  in 
others  in  which  this  subject  has  t;een  treated. 
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tbe  qnestlon  arose  oat  of  the  failure  of  the 
aenlor  incumbrancer  to  make  the  jmilor  in- 
cumbrancer a  party.  The  courts  have  In  snch 
caaes  nnlformly  held  that  the  foreclosure  op- 
erated to  cut  off  the  equity  of  redemption  if 
the  owner  of  that  interest  was  a  party,  but 
that  the  proceeding  was  not  efFectual  to  defeat 
the  rights  of  the  junior  mortgagee.  In  dif- 
ferent Jurisdictions  different  remedies  are  ap- 
plied. In  England  the  rule  seems  to  be  that 
the  Junior  incumbrancer  has  only  the  right  to 
redeem  on  paying  the  prior  incumbrance;  but  \ 
in  some  of  the  states  it  is  held  that  he  may 
demand  a  resale  of  the  property.  Stewart  t. 
Johnson,  SO  Ohio  St.  25.  It  is  also  in  some  in- 
stances stated  generally  tliat  the  failure  to 
make  the  owner  of  the  equity  of  redemption 
a  party  to  the  bill  of  foreclosure  renders  tbe 
proceeding  void.  Jones  on  Mortgages,  {  1406; 
Watts  v.  Julian,  122  Ind.  124,  23  N.  B.  698. 
But  if  we  assume  for  the  purposes  of  this  de- 
cMon  that  the  decree  is  to  be  given  full  force 
as  against  the  subsequent  iienbolder,  and  is 
not  blndhig  upon  tbe  defendant  Colby,  what 
follows?  Were  these  liens  discharged  for  the 
benefit  of  the  defendant,  so  that  he  may  dis- 
charge his  obligations  and  release  his  prop- 
erty upon  payment  of  the  first  mortgage  only? 
Or  should  it  t>e  held  that  so  much  of  the  in- 
terest in  this  property  as  was  not  represented 
by  the  first  mortgage  was  held  in  two  rights, 
the  one  of  which  vested  In  the  Junior  mort- 
gagees, the  other  in  the  defendant  as  the 
owner  of  the  remnant  of  the  equity  of  re- 
demption, which  latter  right  was  subordinate 
to  all  prior  liens?  If,  then,  a  decree  passes 
binding  upon  the  Junior  mortgagees  In  favor 
of  the  senior  mortgage,  what  passes  by  the 
sale?  The  only  answer  is  that  the  Interest 
of  the  Junior  mortgagees  would  pass.  The 
defendant  Is  in  no  position  to  complain  that  the 
title  in  this  property  which  is  superior  to  his 
own  has  been  merged  in  the  purchaser  at  fore- 
closure sale,  nor  can  he  assert  that  as  to  him 
the  Junior  mortgage  has  been  discharged. 
When  he  asserts  that  the  decree  binds  the 
Interest  of  the  Junior  incumbrancer,  he  plants 
himself  on  ground  from  which  the  equity  of 
complainant  can  t>e  plainly  discerned. 

Keliance  appears  to  have  been  placed  by 
both  parties  In  the  court  below  and  in  this 
court  upon  the  case  of  Baker  v.  Plerson,  6 
Mich.  521.  We  think  that  case  clearly  rules 
this  case  in  favor  of  complainant  The  facts 
were  that  one  Lewis  Ives,  being  the  owner  of 
certain  land,  executed  two  mortgages— one  to 
David  Moore  for  ¥5,000,  and  one  to  George 
F.  Turner  for  |3,000.  A  purchaser  from 
Ives  executed  three  subsequent  mortgages, 
the  last  of  which— that  is,  the  fifth  mortgage 
—was  executed  to  Plerson.  Moore  foreclosed 
the  first  mortgage  on  the  property,  but  failed 
to  make  Plerson  a  party.  Upon  foreclosure 
at  a  sale  which  was  absolute,  Baker,  who 
was  the  administrator  of  tbe  estate  of  Tur- 
ner, tbe  second  mortgagee,  bid  in  the  prop- 
erty, paylngi  a  trlfie  more  than  the  amount 
of  the  Moore  decree;    and  Plerson  In  that 


case,  as  did  Colby  In  this,  sought  to  redeem 
by  paying  simply  the  purchase  price  itald  at 
the  sale  and  without  paying  the  incumbranoe 
held  by  the  Turner  estate.  There  were  three 
opinions  In  the  case,  but  every  Judge  agreed 
that  this  could  not  be  done,  and  held  the 
property  subject  to  a  lien  as  against  Pierson 
for  the  amount  of  the  Moore  mortgage  and 
the  full  amount  of  the  Tomer  mortgage. 
Manning,  J.,  speaking  of  Pierson's  ri^ts, 
said:  "Such  mortgagee  is  not  bound  by  the 
foreclosure,  and  his  rights  are  neltlia  greater 
nor  less  in  consequence  of  it;  and  he  may 
file  his  bill  to  foreclose  his  mortgage  as  if 
nothing  bad  been  done,  except  he  would  have 
to  make  the  purchaser  a  party,  who,  in  such 
case,  would  be  the  only  necessary  party.  If 
complainant  should  state  in  his  bill  tbe  pre- 
vious foreclosure,  and  treat  tbe  purchaser  as 
the  assignee  of  the  several  interests  of  tbe 
parties  to  it  in  the  land."  And  speaking  of 
the  rights  of  the  purchaser  at  the  foreclosure 
sale  the  learned  Justice  says:  "Having  ac- 
quired the  rights  of  all,  he  stands  In  their 
place,  and  may  use  the  rights  so  acquired  to 
protect  his  interest  in  tbe  land,  and  for  his 
benefit,  in  the  same  way  and  to  the  same  ex- 
tent they  could  be  used  by  such  parties  had 
no  foreclosure  taken  place."  Justice  Chrls- 
tiancy  held  in  that  case  that  the  adminis- 
trator stands  in  all  respects  subetantlaUy  in 
the  position  of  the  second  mortgagee  who  has 
purchased  in  a  prior  mortgage  to  protect  his 
own,  and  no  subsequent  incumbrancer  could 
redeem  tlie  prior  mortgage  without  redeem- 
ing the  second,  of  which,  under  such  circum- 
stances. It  forms  substantially  a  part  In 
the  result  of  this  holding  Chief  Justice  Iifnr- 
tin  distinctly  concurs  at  page  545.  It  Is  true 
that  some  of  the  language  used  by  him  would 
seem  to  lend  support  to  defendant's  conten- 
tion, but  the  authoritative  utterances  In  th» 
case  support  the  complainant's  position. 

This  view  of  the  cas>e  renders  it  unneces- 
sary to  discuss  the  question  of  the  tender. 

it  is  next  claimed  that  the  holder  of  the 
Intervening  mortgages,  Walsh,  Is  not  a  party 
to  this  suit  In  his  individual  capacity,  and 
therefore  not  bound  by  the  decree.  If  the 
view  of  Justice  Manning  In  Baker  v.  Plerson 
be  adopted,  while  the  complainant  might 
have  asked  for  a  greater  measure  of  relief 
than  his  bill  prays,  the  subsequent  liens  hav- 
ing vested  in  complainant's  cestui  que  trust 
by  the  purchase,  those  who  were  formerly 
holders  of  such  liens  would  not  be  necessary 
parties;  but,  further  than  this,  we  think  it 
is  not  true  that  complainant,  Walsh,  who 
brings  this  proceeding  as  trustee,  would  not 
be  bound  by  the  decree  In  his  individual  ca- 
pacity. It  is  not  as  though  he  were  an  In- 
voluntary party.  He  himself  Is  an  actor  In 
this  case,  asserting  that  in  his  representative 
capacity  as  trustee  he  is  entitled  to  foreclose 
the  Ileus  on  this  property,  and  to  a  sale  of 
the  property  to  satisfy  them— a  position  whol- 
ly Inconsistent  with  any  individual  claim 
which   he   might  assert  under  the   former 
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lien.  Tbe  qnestlon  Is  mled  in  principle  by 
Baker  t.  Flint  &  Pere  Marquette  Bailioad 
Company,  «1  Mlcb.  298^  51  N.  W.  807,  16  h. 
B.  A.  184,  80  Am.  St.  Bep.  471. 

One  otber  question  raised  by  defendant 
Colby  iB  that  before  Walsh  became  trustee, 
and  while  holdlntr  the  Manuel  mortgages,  he 
indlTldoally  paid  taxes  for  the  purpose  of 
protecting  his  interest  In  the  Manuel  mort- 
gages, amounting  to  $133.32,  which  were  In- 
cluded In  this  decree.  As  we  have  already 
indicated,  there  passed!  by  the  sale,  and  are 
now  Tested  in  the  complainant,  the  interests 
of  all  Uenholders  subsequent  to  the  savings 
bank  mortgage.  As  was  held  by  Justice 
Manning  in  the  Baker-Pietson  Case,  Instead 
of  asking  the  payment  of  the  savings  bank 
and  Coqalllard  mortgages  lien,  the  complain- 
ant might  have  asked  that  all  four  mortgages 
be  paid  to  him.  Not  having  done  so.  It  was 
not  for  the  court  to  say  that  more  should  be 
allowed  him  than  he  demanded.  As  these 
taxes*  were  but  a  pert  of  the  Uen  of  the 
Manuel  mortgages,  certainly  tbe  defendant  Is 
not  in  a  position  to  complain  of  their  allow-  i 
ance.  | 

This  discussion  disposes  as  to  all  points  ! 
made  by  defendant  Colby,  and  as  to  him  the  ' 
decree  will  be  affirmed,  with  costs.    In  the  | 
conrt  below  no  appearance  was  entered  by 
the  defendant  Robinson,   and  a  conditional 
defldency  decree  wns  entered  against  him. 
He  has  thought  best  to  appeal  to  this  court, 
and  Oie  decree  will  be  modified  by  striking 
ont  tbat  provision,  bnt,  as  the  point  was  not 
made  in  the  court  below,  no  costs  will  be 
awarded.    Tbe  other  Justices  concurred. 


KERSEY  V.  PHCBNIX  INS.  GO.  OF  HART- 
FORD. 

(Supreme  Court  of  Michigan.     Nov.  B,  1908.) 

INSL'RANCK  —  ARBITRATION  —  BXISTKNCE  OF 

DI8A0RBBMBNT— CONDITION  PRKCEDENT 

TO    SUIT— GOOD    FAITH. 

1.  Where  an  Insurer,  knowing  the  amount 
claimed  for  a  loss,  indicates  his  dissatisfaction 
therewith  and  demands  an  arbitration,  to  which 
insnred  agrees.  It  sufflcicntlr  appears  that  there 
was  a  disagreement  entitling  the  insurer  to  ar- 
bitration. 

2.  An  insurance  policy  provided  that  on  dis- 
agreement as  to  the  amoant  of  loss  it  should  be 
ascertained  l>y  two  appraisers,  the  insured  and 
the  insurer  each  selecting  one,  who  should  select 
an  ompire;  that  an  award  in  writing  by  any 
two  snonld  be  prima  facie  evidence  of  the 
amoant  of  the  loss;  and  that  no  action  should 
be  maintained  on  the  policy  until  compliance 
with  these  requirements.  An  arbitration  agree- 
meat  stated  that  two  individuals  named  should 
appraise  the  value  and  loss  on  the  property, 
proTlding  that  they  should  first  select  an  um- 
pire, the  award  of  any  two  in  writing  to  be 
prima  facie  evidence  of  the  amount  of  sound 
valne  and  loss.  Held,  that  the  arbitration  was 
entered  into  under  the  policy,  and  was  not 
merely  a  common-law  arbitration,  the  pendency 
of  which  wonld  not  bar  a  suit. 

3.  Tbe  fact  tbat  an  award  of  arbitrators  un- 
der an  insurance  policy  is  to  be  only  prima  facie 
evidence  of  tbe  amount  of  loss  does  not  do 
amy  with  tlie  express  provisionB  of  the  policy 


that  arbitration,  when  properly  demanded,  shall 
be  a  condition  precedent  to  salt  on  the  policy. 

4.  The  arbitrator  of  an  insurer  agreed  to  the 
selection  of  a  person  proposed  by  the  insured's 
arbitrator  as  umpire,  who  was  in  fact  incompe- 
tent to  act.  On  his  refusal  to  act,  insnrer's  ar- 
bitrator declined  to  accept  any  one  of  a  dozen 
or  fifteen  business  men  of  the  city  suggested  by 
the  insured's  arbitrator,  and  proposed  other  per- 
sons living  out  of  town,  who  were  for  that  rea- 
son rejected  by  the  insured's  arbitrator,  and  no 
tmipire  was  selected.  It  did  not  appear  that  the 
•bjectiona  of  the  insurer's  arbitrator  were  un- 
founded. Held,  that  he  was  not  guilty  of  bad 
faith,  so  as  to  permit  suit  by  the  insured  before 
arbitration  was  completed,  contrary  to  the  terms 
of  the  policy. 

Error  to  Circuit  Court,  Lake  County;  Aaron 
V.  McAlvay,  Judge. 

Action  by  Albeit  Kersey  against  the  Phce- 
nlx  Insurance  Company  of  Hartford.  Judg- 
ment for  defendant  entered  on  a  directed 
verdict,  and  plaintiff  brings  error.  Affirm- 
ed. 

Charles  A.  Witbey  (J.  E.  Richardson,  of 
counsel),  for  appellant  Russell  C.  Ostrander, 
for  appellee. 

CARPENTER,  J.  February  14,  1902,  cer- 
tain personal  property  belonging  to  plaintiff 
was  burned.  This  suit  Is  brought  to  recov- 
er on  an  insurance  policy  covering  siiiil  prop- 
erty, issued  to  plaintiff  by  defendant  A  ver- 
dict was  directed  for  defendant  on  tbe 
ground  that  arbitration  proceedings  were 
pending  and  undetermined  when  suit  was 
commenced.  The  sole  question  for  our  con- 
sideration relates  to  the  correctness  of  this 
ruling.  The  facts  are  these:  The  policy— 
which  was  a  Hlchigan  standard  policy— con- 
tained these  provisions:  "In  the  event  of 
disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascertain- 
ed by  two  competent  and  disinterested  iip- 
pialsers,  tbe  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  um- 
pire; the  appraisers  together  shall  then  es- 
timate and  appraise  the  loss,  stating  sepa- 
rately sound  valne  and  damage,  and.  fall- 
ing to  agree,  shall  submit  their  differences 
to  tne  umpire;  and  the  award  in  writing  of 
any  two  shall  be  prima  facie  evidence  of  the 
amount  of  such  loss.  *  •  •  Tbe  loss  shall 
not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  tbe  loss,  herein  required, 
have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
has  been  required.  *  *  *  No  suit  or  ac- 
tion on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  In  any  court  of 
law  or  equity  until  after  full  compliance  by 
the  insnred  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve 
months  next  after  tbe  fire."  After  consid- 
erable correspondence  between  the  parties 
(plaintiffs  attorney  acting  for  Ills  client  in 
conducting  said  correspondence),  articles  of 
arbitration  were  signed  on  the  26tb  of  Au- 
gust, 1902.    In  those  articles  ^t  w 

Digitized  by  ^OOQ IC 


58 


97  NORTHWESTERN  RKPOHTKB. 


CMlcb. 


that:  "W.  B.  Williams  and  John  Howsan 
shall  appraise  the  sound  value  of  the  loss 
upon  the  property  damaged  or  destroyed  by 
fire:  *  •  *  provided,  the  said  appralsen 
shall  first  select  a  competent  and  disinterest- 
ed umpire,  who  shall  act  with  them  in  the 
matters  of  difference  only.  The  award  of 
any  two  of  them,  made  in  writing,  and  in  ac- 
cordance with  this  agreement,  shall  be  prima 
facie  evidence  of  the  amount  of  such  sound 
value  and  loss."  It  appears  that  Williami 
was  the  selection  of  plaintlfF  and  Rowson  of 
defendant  Williams  and  Rowson  met  on 
August  27th,  and  appointed  one  A.  J.  Auer 
umpire.  Auer  at  once  refused  to  act,  on  the 
ground  that  he  had  property  destroyed  in  the 
same  flre  that  occasioned  plaintilf's  loss. 
Thereupon  Williams  and  Rowson  again  met; 
either  on  August  27th  or  28tli.  In  this  con- 
ference they  failed  to  agree  upon  a  third 
man,  and  Rowson  returned  to  his  home  in 
Grand  Rapids.  Williams  saw  Rowson  two 
or  three  days  later  in  Grand  Rapids,  and 
"spoke  to  him  about  agreeing  about  a  third 
arbitrator,  or  giving  the  matter  up."  Row- 
son  wanted  to  wait  a  few  days  longer.  On 
the  8th  of  September  Williams  withdrew  as 
arbitrator.  On  that  same  day— namely,  Sep- 
tember 8th— plaintiff  wrote  defendant  that 
Mr.  Williams  declined  to  act  longer  as  af 
bitrator  "for  the  present,  and  under  the  pres- 
ent arrangement  and  association.  *  *  • 
I  do  not  think  you  acted  In  good  faith  In 
regard  to  the  arbitration.  Unless  you  take 
further  steps  to  proceed  with  the  arbitration 
immediately,  I  shall  commence  suit  as  soon 
as  I  can  get  to  It.  •  •  *  Of  course,  we 
are  open  to  offer  of  settlement.  If  reasonable, 
at  any  time."  Defendant  answered  this  let- 
ter on  September  9th,  Insisting  ttiat  the  ar- 
bitration arrangement  be  carried  out,  and 
suggesting  that  It  would  prejudice  no  one 
if  plaintiff  made  an  offer  of  compromise. 
Plaintiff  answered  this  letter  September  lOtli, 
offering  to  take  75  per  cent  of  his  claim  In 
settlement  adding:  "You  will  please  note, 
however,  that  if  in  the  interim  you  desire  to 
go  on  with  the  arbitration  or  proceedings 
for  an  award  as  to  the  amount  of  loss,  we 
are  willing  to  meet  you  at  any  time,  and,  If 
necessary,  select  a  new  arbitrator.  We  do 
not  decline  to  arbitrate,  but  we  do  claim  that 
we  are  not  obliged  to  dally  along  indefinitely 
In  this  kind  of  a  way."  Defendant  replied 
September  12th  by  a  reference  to  Its  letter  of 
the  9th.  It  again  insisted  upon  the  arbitra- 
tion, and  declined  to  accept  the  offer  of  com- 
promise. September  17th  defendant  formal- 
ly requested  plaintiff  to  name  another  arbi- 
trator In  place  of  Mr.  Williams,  calling  his 
attention  to  the  provisions  of  the  policy  re- 
specting the  award.  No  answer  was  made  to 
this,  but  on  the  30th  of  September  plaintiff 
commenced  this  suit. 

Several  reasons  are  urged  why  this  suit 
could  be  commenced,  notwithstanding  the 
pendency  of  the  arbitration  proceedings. 

1.  It  is  said  that  there  was  no  disagreement 


as  to  the  amount  of  the  loss,  and  tberefore 
that  defendant  had  no  right  to  an  award  by 
appraisers.  We  cannot  agree  with  this  con- 
tention. It  appears  that  defendant  knew  tbe 
amotmt  claimed  by  plaintiff.  Its  denaand  for 
the  arbitration,  with  this  knowledge,  indicat- 
ed its  dissatisfaction  with  and  unwilllngneBS 
to  i>ay  that  amount  The  fact  that  botb  par- 
ties entered  into  the  arbitration,  too,  la  oon- 
clusive  proof.  In  our  Judgment,  that  sucb  a 
disagreement  existed  as  Justified  tbe  arbitra- 
tion. If  plaintiff  Iiad  desired  to  continue  ne- 
gotiation to  fix  the  amount  without  resorting 
to  arbitration,  the  time  to  have  Indicated  that 
desire  was  before  assenting  to  the  arbitra- 
tion. We  cannot  agree  with  plaintiff's  coun- 
sel that  the  arbitration  entered  upon  waa  a 
common-law  arbitration,  and  therefore  no  bar 
to  the  suit  Tlie  language  of  the  arbitration 
agreement  clearly  Indicates  that  it  was  tbe 
arbitration  referred  to  in  the  insurance  policy. 

2.  It  is  insisted  that  as  the  award  'wonld 
only  be  prima  fade  evidence,  it  is  not  a  condi- 
tion precedent  to  the  right  to  maintain  tbis 
suit  In  Chippewa  Lumber  Company  v.  Pbe- 
nlx  Insurance  Company,  80  Mich.  116.  44  N.  W. 
1066,  this  court  decided  that  an  agreement  re- 
quiring the  submission  of  the  amount  of  tbe 
loss  to  arbitration  as  a  condition  precedent  to 
the  bringing  of  the  suit  was  valid  and  en- 
forceable. That  case  differs  from  tbe  case  at 
bar  in  ttils:  that  the  award  of  the  arbitrators 
there  fixed  the  amount  of  liability.  Here  it 
only  affords  prima  facie  evidence  of  that 
amount.  We  are  referred  to  no  authority 
which  distinguishes  that  case  from  the  one  at 
bar.  it  is  the  manifest  intention  of  tbe  con- 
tract to  make  the  arbitration,  when  properly 
demanded,  a  condition  precedent  to  tbe  bring- 
ing of  suit.  The  fact  that  the  award  is  only 
prima  fade  evidence  lessens,  but  doea  not  de- 
stroy, its  value  as  evidence.  This  does  not 
make  the  award  a  mere  idle  ceremony.  It  is 
still  of  value,  and  furnishes  convincing  teati- 
mony.  We  cannot,  because  its  force  as  testi- 
mony is  not  conclusive,  disregard  tbe  plain 
provisions  of  the  policy,  and  dedde  that  it  Is 
not  a  condition  precedent. 

3.  It  is  Insisted  by  plaintiff  that  It  may  be 
Inferred  that  defendant  was  acting  In  bad 
faith  In  the  arbitration  proceedings;  and  it 
has  been  held  that,  if  either  party  acted  Jn 
bad  faith  so  as  to  defeat  the  real  object  of 
the  arbitration,  it  absolved  the  other  party 
from  compliance  therewith.  ITlirig  ▼.  "Wil- 
liamsburgh  City  Fire  Insurance  Co.,  101  N.  T. 
362,  4  N.  E.  745;  Hlckerson  &  Co.  v.  Insur- 
ance Companies,  96  Tenn.,  at  page  206,  33  S. 
W.  1041,  32  L.  R.  A.  172.  Can  that  .Infer- 
ence be  drawn?  Plaintiff  contends  tbat  It 
can  be  drawn  from  the  fact  that  defendant's 
arbitrator  agreed  to  the  selection  of  Mr.  Au- 
er, an  incompetent  person,  to  act  as  umpire. 
We  cannot  agree  with  this  contention.  Plain- 
tiff's arbitrator  proposed  Mr.  Auer  as  an  nm- 
pire,  and  defendant's  arbitrator  acquiesced. 
It  Is  claimed  that  Mr.  Aner  was  incompetent 
to  act,  because  he  had  sustained  a  loss  by  the 
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■ame  fire  that  destroyed  plalntllTa  property. 
If  this  rendered  Mr.  Aiier  an  Jncompetent  ar- 
bitrator—a point  ■which  we  do  not  decide- 
there  Is  no  evidence  from  which  It  can  be  in- 
ferred that  the  defendant's  arbitrator  knew ' 
of  the  disqaallflcatlon. 

It  is  also  claimed  by  plaintiff  that  the  fall- 
ore  of  the  two  arbitrators  to  agree  upon  a 
competent  and  disinterested  nmplre  was  en- 
tirely due  to  the  nnreasonable  conduct  of 
Bowson,  defendant's  arbitrator,  and  that  this 
warranted  an  Inference  of  bad  faith.  The 
erldence  shows  this,  and  only  this:  that  de- 
fendant's arbitrator  declined  to  accept  as  um- 
pire any  of  the  dozen  or  fifteen  business  men 
of  Heed  City  suggested  by  plaintlfTs  arbitra- 
tor, and  that  most  of  the  persons  proposed  by 
him  lived  out  of  town,  and  were  for  that  rea- 
son rejected  by  plaintiff's  arbitrator,  and  tiiat 
an  nmpire  willing  to  act  was  never  selected. 
There  was  no  evidence  that  the  men  proposed  i 
as  nmptie  by  defendant's  arbitrator  were  not 
fair  and  competent  men;  nor  was  there  any 
evidence  that  there  was  not  a  valid,  bona  fide 
objection  to  those  proposed  by  plaintlfTs  ar- 
bitrator. We  cannot,  therefore,  hold  defend- 
ant responsible  for  the  failure  to  select  an 
umpire.  We  agree  with  the  trial  Judge  that 
*ihe  conduct  of  the  arbitrator  of  the  compa- 
ny, or  the  conduct  of  the  company  at  the  time 
of  the  arbitration,  or  the  delay  of  the  arbitra- 
tors to  agree,  between  the  27th  day  of  Angnst 
•nd  the  8th  day  of  September,  under  the  dr- 
cnmstances  of  this  case,  iipon  another  um- 
|dre,  was  not  such  conduct  as  would  warrant 
the  plaintiff  withdrawing  from  that  arbitra- 
tion, abandoning  It,  and  claiming  that  the 
company  had  waived  Its  rights  under  that 
contract  for  an  arbitration,  and  bad  abandon- 
ed the  arbitration." 

It  follows,  therefore,  that  the  Judgment  of 
the  court  below  should  be  affirmed.  The  oth- 
er Jnstlcea  concurred. 


VALADE  V.  MASSON 

(Snpreme  Court  of  Michigan.     Nov.  9,  1903.) 

C0KTRACT8     OF     PCSCHASB     OF     PBRSONAL 

FROPKRTT— VALIDITY-TENANTS 

IN  COMMON. 

X.A  contract  for  the  purchase  of  a  horse 
whidi  stipulated  that  the  owner  wonid  sell  it 
t»  the  BnMcribers,  who  agreed  to  pay  $100  for 
each  share  in  the  horse,  and  which  was  en- 
tered into  in  good  faith  by  ail  of  the  subscrib- 
eis,  was  valid,  and  each  subscriber  was  bound 
to  the  amount  of  his  subscription. 

.2.  A  contract  for  the  purchase  of  a  horse 
•tipalated  that  the  owner  would  sell  It  to  the 
Mbacribers,  who  agreed  to  pay  $100  for  eadi 
•hare  in  the  horse,  and  provided  that  payment 
•bonld  be  made  in  cash,  or  in  Installments  se- 
cured by  Joint  notes,  i/eld,  that  the  execution 
of  the  notes,  in  the  absence  of  evidence  that  the 
aote*  were  received  In  satisfaction  of  the  con- 
tract, did  not  defeat  a  recovery  on  the  contract. 

3.  A  contract  for  the  purchase  of  a  horse 
vhich  stipulated  that  the  owner  woold  sell  it 
to  the  sobscribers,  who  agreed  to  pay  $100  for 
each  share  In  the  horse,  constituted  the  sub- 
Mribers  tenants  In  common  of  the  horse;   eadi 


subscriber  owning  an  undivided  Interest  to  the 
amount  of  his  subscription. 

4.  Where  a  contract  for  the  purchase  of  a 
stallion  merely  constituted  the  purchasers  ten- 
ants in  common  thereof,  a  subsequent  partner- 
ship of  some  of  them  to  manage  the  horse  did 
not  affect  the  character  of,  or  the  liability  of 
the  parties  on,  the  contract  of  purchase. 

Error  to  Circuit  Court,  Monroe  County; 
Harry  A.  Lockwood,  Judge. 

Action  by  Jerome  J.  Vaiade  against  Joseph 
Masson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Thirteen  persons,  including  tbe  plaintiff 
and  defendant,  entered  Into  an  agreement 
January  14,  1898,  with  Howe  &  Orlndell,  for 
the  purchase  of  a  certain  stallion,  said  con- 
tract reading  as  follows: 

"Tarter  No.  19758. 

"Howe  and  Grlndell  agree  to  sell  the  above 
named  stallion  for  $1(X)0  to  the  other  under- 
signed subscribers,  who,  wishing  to  improve 
their  stock,  agree  to  pay  Howe  and  Grlndell 
$100.00  for  each  share  in  said  stallion. 

"Capital  stock,  $1600.00;  No.  shares,  16. 

"Payment  to  be  made  cash;  or  one- third  In 
one  year,  one-third  In  two  years,  and  one- 
third  In  three  years,  secured  by  joint  notes, 
with  interest. 

"1st  payment  Sept  Ist,  1899. 

"2d  payment  Sept  1st  1900. 

"8d  payment  Sept  1st,  1901.'* 

Twelve  shares  of  the  stock  were  subscrib- 
ed, two  parties  subscribing  for  a  half  share 
each,  Howe  &  Grlndell  retaining  four  shares. 
Tbls  contract  was  signed  by  Howe  &  Grln- 
dell and  by  the  thirteen  subscribers.  On 
February  9th  following,  seven  of  the  con- 
tractors, including  plaintiff  and  defendant, 
executed  to  Howe  &  Grlndell  three  promis- 
sory notes,  aggregating  $1,600,  in  accordance 
with  the  terms  of  the  contract  Howe  & 
Grlndell  Immediately  indorsed  a  payment  up- 
on one  of  them  of  $400,  being  the  amount  of 
the  shares  held  by  them.  Plaintiff  paid  $100, 
and  in  the  presence  of  tbe  others  his  name 
was  then  erased  from  the  note.  On  Febru- 
ary 12tb  following,  eight  of  tbe  original  con- 
tractors and  Howe  &  Grlndell  executed  arti- 
cles of  copartnership  under  the  name  of  the 
Newport  Horse  Breeding  Company.  They 
elected  a  president,  secretary,  treasurer,  man- 
ager, and  board  of  directors,  prescribed  the 
duties  of  each,  and  provided  for  a  division  of 
the  earnings.  These  articles  of  partnership 
were  signed  by  two  who  did  not  sign  the 
notes,  and  one  who  signed  the  notes  did  not 
sign  the  articles  of  copartnership,  but  all 
were  subscribers  to  the  original  contract. 
The  enterprise  was  not  a  success,  and  on  May 
6,  1899,  a  paper  was  executed  dissolving  the 
partnership  by  mutual  consent,  except  so  far 
as  It  was  necessary  to  continue  It  for  the  final 
liquidation  and  settlement  of  the  business. 
This  was  signed  by  ten,  including  the  par- 
ties to  this  suit  and  Howe  &  Grlndell.  On 
the  same  day  another  paper  was  executed, 
substantially  to  the  same  effect  as  the  other, 
except  that  It  directed  one  of  ^elr  number 
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(Bevord)  to  sell  the  borse,  pay  for  bis  keep- 
ing and  ezpenseB,  and  divide  the  proceeds 
among  the  sixteen  shares  of  stock.  Bevord 
did  as  directed,  sold  the  stallion,  paid  all  tbe 
debts  of  the  partnership,  and  divided  the  pro- 
ceeds—a small  amotmt— among  the  sharehold- 
ers, including  the  defendant  This  agreement 
was  signed  by  nine.  None  of  the  agreements 
except  the  first  states  the  amount  of  shares 
held  by  tbe  makers.  Sometime  between  the 
date  of  tbe  original  contract  and  tbe  date  of 
executing  the  notes  or  the  articles  of  copart- 
nership, plaintiff  became  the  owner,  by  gift, 
of  another  share.  I  find  no  evidence,  except 
by  Inference,  who  gave  him  this  sbare.  In 
June,  1898,  plaintiff  purchased  from  Howe'& 
Orlndell  the  notes  and  contract,  paid  therefor 
$650,  and  took  proper  assignments.  Ou  April 
16,  1900,  plaintiff  released  one  of  tbe  makers 
of  the  notes  (John  M.  Beaudrie)  from  liability 
thereon.  Defendant  has  paid  nothing  either 
upon  the  notes  or  bis  contract  of  subscrip- 
tion. Plaintiff  declared  upon  the  original  con- 
tract of  subscription,  the  notes,  and  tbe  com- 
mon counts.  Defendant  gave  notice  of  sev- 
eral defenses— among  them,  that  (1)  the  rela* 
tions  between,  tbe  parties  were  those  of  part- 
ners, that  the  partnership  had  never  been  set- 
tled, and  that  equity  alone  has  Jurisdiction; 
(2)  tbe  contract  and  notes  were  obtained  by 
fraud.  The  court  Instructed  the  Jury  that 
there  could  be  no  recovery  upon  the  notes, 
because  tbe  release  of  one  of  the  makers 
changed  tbe  liability  of  the  others,  and  viti- 
ated the  notes.  Becovery  was  had  upon  the 
original  contract;  the  court  instructing  the 
Jury  that  the  plaintiff  .was  entitled  to  recover 
unless  plaintiff  was  guilty  of  fraud  in  Induc- 
ing defendant  to  believe  that  be  had  sub- 
scribed and  paid  for  two  shares  of  the  stock, 
when  in  fact  he  had  subscribed  and  paid  for 
only  one.  The  Jury  rendered  a  verdict  for 
the  plaintiff. 

Willis  Baldwin  and  John  O.  Zabel,  for  ap- 
pellant   0.  A.  Golden,  for  appellee. 

GBANT,  J.  (after  stating  the  facts).  1. 
Plaintiff  subscribed  for  only  one-sixteenth  In- 
terest. The  record  is  barren  of  any  evidence 
tending  to  show  any  Intended  fraud  by  any 
one  in  subscribing  for  tbe  stock.  Plaintiff 
paid  Howe  &  Grindell  for  his  one  share. 
That  contract  was  made  In  good  faith  by  the 
plaintiff  and  all  the  others.  Afterwards,  but 
the  precise  time  is  not  shown,  plaintiff  became 
the  owner  of  another  share  by  gift,  but  who 
gave  him  this  share  does  not  clearly  appear; 
neither  Is  It  material.  It  was  before  the  ar- 
ticles of  partnership  were  executed.  There  Is 
testimony  to  show  that  when  the  notes  were 
executed  be  stated  that  he  owned  two  shares. 
The  contract  being  valid,  each  subscriber  was 
bound  by  It,  and  liable  for  the  amoimt  of  his 
subscription.  Any  subscriber  could  thereaf- 
ter dispose  of  bis  stock  for  whatever  consid- 
eration he  saw  fit  to  receive,  or  without  any 
consideration.     The   court   might   therefore 


with  propriety  have  Instructed  the  Jury  that 
there  was  no  evidence  of  fraud  on  the  part  of 
the  plaintiff  in  the  execution  of  the  contract 
The  question  of  frand,  however,  was  left  to 
the  Jury,  which  determined,  and  we  tblnk 
properly,  that  the  plaintiff  was  not  guilty  of 
any  fraud.  It  follows  that  this  case  Is  not 
within  the  principle  enunciated  in  Zabel  v. 
New  State  Telephone  Co.,  127  Mich.  402.  86 
N.  W.  949;  GcHnstock  v.  Howd,  1£  Mich.  237: 
and  Moore  v.  Universal  Blevator  Co.,  122 
Mlcb.  48,  80  N.  W.  1015. 

2.  The  contract  of  subscription  baa  never 
been  canceled.  There  was  no  agreement,  ex- 
press or  implied,  at  the  time  of  the  execution 
of  the  notes  or  of  the  contract  of  partner- 
ship, that  this  contract  should  be  abandoned. 
In  order  to  defeat  recovery  upon  it.  It  most 
appear  that  the  notes  were  received  In  pay- 
ment and  satisfaction  of  it  Tbeie  la  no 
evidence  that  tbey  were  so  received.  The 
contract  itself  provided  that  tbe  considera- 
tion (that  Is,  each  one's  share  subscribed)  -waa 
to  be  secured  by  a  Joint  note,  with  Interest 
Furthermore,  the  notes  were  not  executed  by 
all  the  subscribers.  Tills  would  be  an  addi- 
tional reason  on  the  part  of  Howe  &  Grindell 
not  to  receive  the  notes  of  part  of  tbe  sub- 
scribers in  payment  of  the  whole  gubscrip- 
tlon,  and  there  Is  no  evidence  that  they  did 
so  Intend. 

S.  This  contract  was  not  a  partnership  af- 
fair. That  the  subscribers  toe  this  stock  In- 
tended to  subsequently  form  a  partnerabip 
based  upon  tbe  ownership  of  tbe  horse  did 
not  make  the  original  contract  one  of  part- 
nership. Howe  &  Grindell  sold  to  each  of 
the  subscribers  a  one-slxteentb  interest  in  tbe 
horse.  By  this  means  they  became  tenants 
In  common  of  the  horse,  each  subscriber  own- 
ing an  undivided  interest  to  the  amount  of 
his  subscription.  That  some  of  them  after- 
wards formed  a  partnership  to  run  the  borae 
does  not  affect  the  character  of,  or  tbe  liabil- 
ity upon,  the  original  contract 

Judgment  affirmed.  The  other  Justices 
concurred. 


BOWMAN  Y.  BBSLEY. 
(Supreme  Court  of  Iowa.     Oct.  24.   1903.) 
REFORMATION   OF    INSTRUMENTS— MUTDAL 
MISTAKE— EVIDENCE— APPEAL— NO- 
TICES-PARTIES—SERVICE. 

1.  Plaintiff  in  a  mortgage  foredosare  suit 
agaiast  the  mortgagor  and  a  purchaser  of  the 
premises,  alleged  to  have  assumed   the  mort- 

gage  debt,  may  appeal  from  tbe  decree  rendered 
1  favor  of  the  purchaser  on  the  theory  that 
the  provision  in  the  deed  to  the  purchaser  that 
he  assumed  the  mortgage  debt  was  inserted  by 
mistake,  without  servmg  notice  of  appeal  on  tbe 
mortgagor,  who  did  not  appear;  a  reversal  of 
the  decree  being  beneficial  to  the  mortgagor. 

2.  To  establish  a  case  for  the  reformation  of 
an  Instrument,  where  no  frand  is  alleged  or 
proved,  it  must  appear,  by  clear,  full,  and  deci- 
sive proof,  that  the  instrument,  as  written,  does 
not  express  the  agreement  of  the  parties. 

5  2.  See  Reformation  of  InstrumenU.  vol.  4S.  Cenl 
Dig.  !  167. 
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3.  A  deed  wherein  the  grantee  assumes  the 
Myment  of  a  mortgage  on  the  property  will  not 
le  reformed,  at  the  suit  of  the  grantee,  for  mu- 
tml  mistake,  on  eridence  that  the  grantee 
thought  he  was  buying  the  property  subject  to 
the  mortgage,  where  it  clearly  appears  that  the 
frmtor  thoaght  the  mortgage  debt  was  being 
oesomed  by  the  grantee. 

Appeal  from  Snperlor  Court  of  OoancU 
Blnffs;  E.  E.  Aylesworth,  Judge. 

Action  in  equity  for  the  foreclosure  of  a 
reel  estate  mortgage.  The  maimers  of  the 
mortgage,  W.  M.  Owens  and  wife,  were  made 
parties  defendant,  aud  a  default  judgment 
was  rendered  against  them.  Personal  Judg- 
ment is  asked  against  the  defendant  Beal^, 
a  subsequent  purchaser  of  the  property  from 
Owens;  it  being  alleged  that  in  the  deed  to 
Uffl  he  assumed  and  agreed  to  pay  the  mort- 
gage debt.  Besley  answered,  denying  that 
in  fact  be  had  assumed  and  agreed  to  pay 
the  mortgage  debt  He  also  filed  a  cross- 
bill  In  which  It  la  alleged  that  the  proyision 
lo  the  deed  to  him  relating  to  the  assump- 
tion of  the  mortgage  debt  was  Inserted  by 
mistake,  and  that  said  deed  does  not  ex- 
presa  the  contract  between  the  parties.  Ac- 
oordingly  a  reformation  of  said  deed  is  prayed 
for.  The  decree  was  in  favor  of  Besley,  and 
plaintiff  appeals.    Reversed. 

FUcUnger  Bros,  and  John  J.  Hess,  for  ap- 
pellant   George  W.  Hewitt,  for  appellee. 

BISHOP,  C.  J.  Appellee  makes  the  point 
that  this  court  has  no  Jurisdiction  to  deter- 
mine this  appeal,  for  that  the  record  does 
Dot  show  that  notice  of  appeal  was  served  up- 
on the  defendants  Owens  and  his  wife.  Said 
defendants  did  not  appear  or  plead  either  to 
the  petition  of  plaintiff,  or  to  the  cross-peti- 
tion of  defendant  Besley.  The  action  was 
tried  upon  the  cross-petition  and  the  answer 
of  plaintur  thereto.  The  decree  entered  was 
in  favor  of  Besley,  and  the  effect  thereof  .was 
a  finding  that  he  was  entitled  to  reformation 
as  against  the  defendants  Owens,  and  ac- 
cordingly that  plaintiff  was  not  entitled  to 
recover  as  agralnst  him.  The  appeal  was  tak- 
en by  plaintiff,  and  his  complaint  baa  sole 
reference  to  that  portion  of  the  decree  which 
denies  Judgment  In  bis  favor  against  Besley. 
By  section  4111  of  the  Code,  It  is  provided 
that  "a  part  of  several  co-parties  may  appeal; 
bat  in  such  case  they  must  serve  notice  of 
the  appeal  upon  those  not  Joining  therein," 
etc.  We  have  held  in  a  number  of  instances 
that  a  failure  to  serve  notice  of  appeal  upon 
co-parties  is  not  Jurisdictional.  The  court 
cannot  however.  In  such  case  consjder  any 
question,  the  determination  of  which  will 
work  prejudice  to  the  parties  upon  whom  no- 
tice is  not  served.  Kellogg  v.  Colby,  88  Iowa, 
613,  49  N.  W.  1001;  Ward  v.  Walker,  111 
Iowa,  611,  82  N.  W.  1028;  Clayton  v.  Slevert- 
•en  (Iowa)  87  N.  W.  412.  In  this  case  a  revers- 
al of  the  decree,  as  sought  by  appellant,  could 
wwk  no  prejudice  to  the  defendants  Owens. 
On  the  contrary,  such  a  result  would  be,  to 
ali  intents  and  purposes,  in  their  favor.    Lap- 


rdl  V.  Jarosh,  83  Iowa,  763,  49  N.  W.  1021, 
is  not  In  conflict  with  the  view  here  express- 
ed. In  effect  that  was  an  action  for  partl- 
tl<Mi  of  real  estate,  and  It  was  expressly 
found  that  the  interests  of  appellant  could 
not  be  adjudicated  without  affecting  the  In- 
terests of  the  defendants  upon  whom  notice 
of  appeal  had  not  been  served.  The  case 
went  off  by  dismissal  on  motion,  and  there 
was  no  resistance.  We  must  conclude,  and 
especially  In  view  of  our  other  holdings  re- 
ferred to,  that  a  determination  of  the  appeal 
would  have  involved  matters  In  some  degree 
or  to  some  extent  antagonistic  to  the  Inter- 
ests of  the  defendants  not  made  parties  to 
the  appeal,  and  respecting  which  matters 
they  were  entitled  to  be  heard.  We  conclude, 
therefore,  that  the  point  made  by  appellee 
in  this  case  is  without  merit.  Appellee  also 
questions  the  right  of  appellant  to  prosecute 
the  appeal  upon  two  other  minor  grounds. 
We  have  examined  each  thereof,  and  find 
nothing  of  merit  or  requiring  an  extended 
discussion  at  our  hands. 

The  sole  contention  of  appellant  is  that  the 
decree.  In  so  far  as  it  finds  that  the  assump- 
tion clause  In  the  deed  to  Besley  was  a  mis- 
take, is  not  warranted  by  the  record.  lu 
brief,  these  are  the  facts:  Upon  its  face  the 
deed  recites  a  consideration  of  $1,100.  Bes- 
ley testifies  that  he  traded  some  persona) 
property,  valued  at  less  than  $200,  for  the 
land,  and  that  he  considered  the  property 
worth  $800;  that  there  was  no  agreement 
made  that  he  was  to  pay  the  mortgage.  He 
says  that  he  did  not  see  the  deed  drawn,  and 
that  be  did  not  read  it  when  delivered  to 
him  by  Owens,  but  took  it  home  and  put  It 
away;  that  be  did  not  look  at  It  or  know 
of  the  provisions  thereof  until  some  two  years 
later;  and  that  In  the  meantime  he  had  sold 
and  conveyed  the  property  to  another.  He 
says  that  he  knew  of  the  existence  of  the 
mortgage  on  the  properly,  and  that  what  he 
traded  for  was  the  equity.  As  a  witness, 
Besley  does  not  undertake  to  state  any  con- 
versation between  himself  nnd  Owens  inci- 
dent to  the  making  of  the  trade,  but  his  tes- 
timony is  confined  to  statements  <of  conclu- 
sions as  given  by  us  above.  The  defendant 
Owens  was  not  called  as  a  witness.  O.  D. 
Wheeler,  a  notary,  testifies  that  the  deed  was 
drawn  by  and  acknowledged  before  him,  and 
that  the  assumption  clause  was  Inserted 
therein  by  direction  of  Owens;  that  the  deed, 
upon  being  executed,  was  delivered  to  Owens. 
There  was  other  evidence  offered  and  intro- 
duced, but  we  have  set  forth  above  all  that 
is  material  to  be  considered.  That  Besley 
was  bound  by  the  provisions  of  the  deed,  and 
became  personally  liable  for  the  amount  of 
the  mortgage  debt  unless  there  was  a  mutual 
mistake  in  the  draft  of  the  deed,  is  a  well-set- 
tled doctrine.  A  late  case  to  that  effect  Is 
Beeson  v.  Gre«a,  103  Iowa,  406,  72  N.  W.  555. 
Now,  to  make  out  a  case  for  reformation,  no 
fraud  being  alleged  or  proven,  it  must  be 
made  to  appear  that  there  was  a  mutual  mis- 
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take,  and  that  the  contract  as  written  does 
not  express  the  agreement  as  actually  In- 
tended by  the  parties.  This  is  elementary, 
but  see  Tufts  v.  Larned,  27  Iowa,  330;  Breja 
V.  E^ryne,  94  Iowa,  755,  64  N.  W.  669;  WU- 
Uams  v.  Hamilton,  104  Iowa,  423,  73  N.  W. 
1029,  65  Am.  St.  Rep.  475.  It  is  not  enough 
to  show  that  one  of  the  parties  made  a  mis- 
take; the  mistake  must  have  been  mutual. 
Des  Moines,  etc.,  t.  Tubbessing,  87  Iowa, 
138,  54  N.  W.  68;  Wacbendorf  y.  Lancaster, 
61  Iowa,  609,  14  N.  W.  316,  16  N.  W.  633. 
And  the  proof  must  be  clear,  full,  and  de- 
clsiye.  A  mere  preponderance  of  evidence  is 
not  enough.  Tufts  v.  Lamed,  supra;  Bishop 
on  Contracts,  {  708.  Giving  force  to  the  rules 
by  which  such  cases  are  to  be  governed,  we 
see  no  reasonable  ground  upon  wbicb  to  ana- 
tain  the  decree  here  appealed  from.  It  la 
altogether  probable  that  Besley  thought  he 
was  buying  the  property  subject  to  the  mort- 
gage, but  it  is  made  to  appear  clearly  that 
Owens  thought  the  mortgage  debt  was  being 
assumed  by  Besley.  Such  being  the  sltaa- 
ilon,  there  can  be  no  reformation,  and  the 
provisions  of  the  deed  should  be  enforced  as 
they  are  written.  The  decree  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law.    Reversed. 


STATE  T.  BRADY. 
(Supreme  Court  of  Iowa.     Oct.  27,  1903.) 

BURGLARY— RECENT    POSSESSION    OF    STOLEN 

OOODS— CIRCUMSTANTIAL  EVIDENCE 

—INSTRUCTIONS. 

1.  Recent  possession  of  stolen  goods  is  not 
evidence  connecting  defendant  with  a  burglary, 
unless  the  jury  find  that  the  burglary  and  lar- 
ceny were  committed  at  the  same  time,  by  the 
same  person. 

2.  Recent  possession  of  stolen  goods  does  not 
raise  a  presumption  of  guilt  in  the  sense  of  re- 
quiring a  conviction  in  the  absence  of  explana- 
tory circumstances,  but  only  in  the  sense  of  per- 
mitting it. 

3.  An  instruction,  in  a  prosecution  for  bur- 
glary, that  defendant's  recent  possession  of  the 
stolen  goods  raises  a  presumption  of  guilt  unless 
he  shows  that  it  was  obtained  "hone.^tly  and 
fairly,"  is  erroneous,  it  being  sufficient  that  he 
shows  that  possession  was  obtained  by  some 
means  not  connected  with  the  particular  crime, 
though  involving  some  other  offense. 

4.  Where  the  only  proof  of  guilt  is  circum- 
stantial, it  is  error  to  submit  the  case  with  no 
further  instruction  as  to  the  quantum  of  evi- 
dence necessary  than  that  "the  proof  of  guilt 
must  be  inconsistent  with  any  other  rational 
supposition." 

Appeal  from  District  Court,  Polk  County; 
W.  P.  Conrad,  Judge. 

Indictment  for  burglary.  The  defendant, 
having  been  adjudged  guilty,  appeals.  Re- 
versed.  For  former  opinion,  see  91 N.  W.  801. 

Stewart  &  Cohen  and  A.  P.  Chamberlain, 
for  appellant  Chas.  W.  Mullan,  Atty.  Gen., 
and  Chas.  A.  Tan  Vleck,  Asst  Atty.  Gen., 
for  the  State. 

f  i..6ea  Burslary,  vol.  S,  Cent.  Dig.  {  104. 


WEAVER,  3.  The  evidence  for  tiie  state 
tended  to  show  that  on  the  night  of  Septem- 
ber 29,  1900,  the  bam  of  one  Stuart,  situated 
several  miles  east  of  the  city  of  Des  Moines, 
was  unlawfully  broken  and  entered,  and  cer- 
tain harness  stolen  therefrom;  that  on  said 
night  defendant  was  seen  upon  the  public 
highway  in  that  neighborhood;  that  abont  10 
days  thereafter  the  stolen  property,  or  some 
of  It,  was  found  In  his  possession;  and  that 
be  made  some  statements  or  admissions  serv- 
ing to  strengthen  the  suspicion  of  bis  gniHt. 
The  defendant  denied  his  guilt,  and  otFered 
considerable  evidence  tending  to  prove  an 
alibi,  and  explained  his  possession  of  tbe 
harness  by  the  statement  that  be  bought  It 
of  a  person  who  brought  It  to  bis  residence 
in  Des  Moines  on  the  morning  after  the  al- 
leged crime,  which  statement  was  also  cor- 
roborated by  several  witnesses. 

Among  the  instructions  given  by  tbe  court 
to  tbe  jury  are  the  following: 

"(2)  The  defendant  Is  presumed  to  be  in- 
nocent of  the  offense  charged,  and  the  bur- 
den Is  upon  the  prosecution  to  overcome  tbls 
presumption,  and  to  establish  his  guilt  there- 
of beyond  a  reasonable  doubt  No  mere 
weight  of  evidence  Is  sufficient  unless  it  ex- 
cludes all  reasonable  doubt  as  to  bis  guilt 
The  proof  of  guilt  must  be  inconsistent  with 
any  other  rational  supposition.  The  doubt 
that  entitles  to  acquittal  must  be  reasonable, 
not  unreasonable;  real,  not  captious  or  imag- 
inary; not  forced  or  artificial;  but  must  be 
a  doubt  which,  without  being  sought  after, 
fairly  and  naturally  arises  In  the  mind  after 
carefully  considering  the  whole  case.  The 
proof  is  sufficient  if  It  establishes  guilt  to  a 
moral  certainty— such  a  certainty  as  fully 
and  fairly  convhices  tbe  understanding  of  tbe 
Jurors." 

"(8)  So,  too,  the  possession  of  property  that 
has  been  recently  stolen  from  a  building  by 
means  of  breaking  and  entering  said  building 
is  sufficient  to  raise  a  presumption  of  guilt 
of  the  person  in  whose  possession  said  prop- 
erty is  found;  that  is,  it  creates  the  pre- 
sumption that  he  is  the  third  party  that 
broke  and  entered  said  building  and  took 
therefrom  the  said  property,  unless  the  at- 
tending circumstances  or  evidence  explains 
said  possession,  and'  shoves  that  the  same 
may  have  been  otherwise  honestly  acquired. 
If,  therefore,  in  this  case,  you  find  that  the 
building  in  controversy  was  in  fact  broken 
into  substantially  as  alleged  in  the  indict- 
ment and  that  there  was  therein  at  the  time 
harness  and  other  property,  which  was  kept 
there  for  use,  deposit  or  safe-keeping,  and 
that  said  property,  or  some  of  it  was  at 
the  same  time  alleged  stolen  and  carried 
away  from  said  building,  and  shortly  there- 
after the  same,  or  some  of  It  was  found  In 
the  possession  of  defendant  the  said  posses- 
sion would  raise  a  presumption  of  guilt  of 
the  defendant  as  to  matters  and  things  char- 
ged in  the  indictment,  unless  the  attending 
circumstances  or  other  evidence  overcome  the 
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premimptlon  that  Is  hereby  raised  as  to  cre- 
ate a  reasonable  doubt  of  the  defendant's 
Snllt.  In  deciding  the  weight  to  be  given  to 
such  presumption  you  will  take  into  consid- 
eration the  time  which  has  elapsed  between 
the  taking  of  the  goods  and  the  finding  of 
them  in  the  possession  of  the  defendant,  if 
you  find  they  were  so  found  In  his  posses- 
sion; the  place  from  where  the  goods  were 
taken,  and  the  distance  therefrom  to  the 
place  where  said  goods  were  fonnd  in  his 
possession,  if  yon  find  they  were  so  found; 
the  kind  of  property;  whether  easily  trans- 
ferable or  not;  what,  if  anything,  was  said 
at  the  time  liy  the  defendant,  and  what,  if 
any,  explanation  he  made  in  regard  to  liis 
possession  of  said  property,  and  all  other  evl- 
dence  tending  to  explain  said  possession;  and 
all  other  facts  and  circumstances  proved  fair- 
ly tending  to  show  whether  the  defendant 
came  into  possession  of  said  property  fairly 
and  honestly." 

The  defendant  asked  the  court  to  supple- 
ment its  charge  as  given  to  the  Jury  with 
certain  other  instructions,  of  which  we  will 
here  quote  the  following: 

"First.  Tou  are  further  instructed  that, 
where  the  state  seeks  a  conviction  upon  cir- 
cumstantial evidence  alone,  it  must  not  only 
show  that  the  alleged  facts  and  drcumstan- 
cea  are  true,  but  that  they  are  absolutely  in- 
compatible with  any  reasonable  hypothesis 
of  the  innocence  of  the  accused." 

Third.  You  are  further  instructed  that, 
even  if  you  should  find  from  the  evidence 
that  the  defendant  had  In  his  possession  prop- 
erty tlut  had  been  taken  from  the  building 
as  described  in  the  indictment,  a  short  time 
after  it  was  taken,  that  fact  does  not  raise 
a  presumption  of  law  that  the  defendant  is 
guilty  of  the  crime  of  breaking  as  charged 
in  the  Indictment  or  sUft  the  burden  of  proof 
upon  the  defendant  to  satisfactorily  explain 
bis  possession  of  the  property.  Unless  you 
And  from  the  evidence  that  the  state  has 
proven  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  that  the  defendant  did 
break  and  enter  the  building  for  the  purpose 
of  committing  a  public  offense,  as  charged 
In  the  Indictment,  your  verdict  must  not  be 
gnlHy." 

"Fifth.  Tou  are  further  instructed  that,  if 
the  evidence  in  this  case  raises  a  reasonable 
doubt  in  your  minds  whether  or  not  the  de- 
fendant received  these  harness  from  some 
other  person,  no  matter  if  he  did  get  them 
on  Sunday,  or  even  if  he  had  reason  to  be- 
lieve the  harness  had  been  stolen  by  the 
man  from  whom  he  got  them— if  the  evidence 
does  raise  in  your  minds  a  reasonable  doubt 
that  be  received  these  harness  from  some 
other  person— then  it  is  your  duty  to  acquit. 

"Sixth.  You  are  further  Instructed  that  the 
words  'honestly  acquired,'  as  nsed  in  these 
instructions,  mean  nothing  more  than  that 
the  defendant  obtained  these  harness  other- 
wise than  breaking  and  entering,  as  charged 
in  the  Indictment" 


Aside  from  the  question  of  the  sufDciency 
of  the  evidence,  which  we  will  not  discus* 
further  than  to  say  we  would  not  be  inclined 
to  disturb  the  verdict  on  this  ground  alone, 
it  will  be  observed  from  the  foregoing  state- 
ment that  the  principal  points  for  our  con- 
sideration have  reference  to  the  legal  effect 
of  the  possession  of  goods  stolen  by  burgla- 
rioas  means,  and  the  sufiBciency  of  circum- 
stantial evidence  in  the  proof  of  crime. 

1.  As  to  the  effect  to  be  given  in  prose- 
cutions for  burglary  to  proof  of  possession  of 
goods  stolen  In  connection  with  the  breaking 
and  entering,  the  authorities  are  not  entirely 
in  liarmony.  There  are  decisions  holding 
without  quallQcation  that  the  fact  of  posses- 
sion of  property  recently  stolen  under  such 
circumstances  has  no  tendency  to  prove  the 
possessor's  guilt  of  bm-glary.  People  v.  Gor- 
don, 40  Mich.  716.  On  the  other  hand,  cases 
may  be  fotmd  to  the  effect  that  such  fact 
alone  creates  a  sufficient  presumption  of 
guilt  to  Justify  a  conviction.  Knickerbocker 
V.  People,  43  N.  Y.  177.  Our  own  cases  have 
gone  to  neither  extreme,  and  are,  we  think, 
in  harmony  with  the  weight  of  authority. 
As  laid  down  in  State  v.  Rivers,  68  Iowa, 
616,  27  N.  W.  781,  the  rule  approved  by  this 
court  is  that:  "The  possession  of  property 
which  has  been  stolen  from  a  building  which 
had  been  broken  and  entered  is  not  alone 
prima  facie  evidence  that  the  one  having  it  is 
guilty  of  burglary.  Such  possession  unex- 
plained does  raise  a  presumption  that  the 
party  is  guilty  of  larceny,  but  It  does  not  fol- 
low that  both  crimes  were  committed  by  the 
same  party.  The  one  who  committed  the  lar- 
ceny may  have  found  the  building  open  after 
the  burglary  was  committed,  and  may  have 
entered  and  stolen  the  goods  without  having 
been  concerned  in  the  breaking.  It  is  ob- 
vious, therefore,  that  the  mere  possession  of 
the  stolen  goods  does  not  have  the  same  ten- 
dency to  connect  him  with  the  burglary 
which  it  does  with  the  larceny."  To  the 
same  eCTect,  see  State  v.  Held,  20  Iowa,  413; 
State  V.  Shaffer,  S9  Iowa,  290,  13  N.  W.  306; 
State  V.  Tilton,  63  Iowa,  117,  18  N.  W.  716. 
It  was  held,  however,  in  the  Rivera  Case, 
tliat  where  the  evidence  is  such  that  the  Jury 
may  find  and  does  find  that  the  theft  of  the 
goods  was  accomplished  at  the  same  time  and 
by  means  of  a  breaking  and  entering  of  the 
building  in  which  the  goods  were  kept  or 
stored— or,  in  other  words,  where  it  Is  shown 
that  the  burglary  and  the  stealing  of  the 
goods  were  a  part  of  the  same  transaction- 
then  the  finding  of  the  stolen  goods  within  a 
short  time  thereafter  is  evidence  of  the  pos- 
sessor's guilt  of  both  offenses.  This  holding 
has  been  followed  and  approved  In  State  v. 
Frahm,  73  Iowa,  355,  35  N.  W.  451;  State 
V.  Yohe,  87  Iowa,  33,  53  N.  W.  1088;  State 
V.  Jennings,  79  Iowa,  616,  44  N.  W.  790; 
State  V.  Ryan,  113  Iowa,  639,  85  N.  W.  812; 
State  V.  Ham,  98  Iowa,  61,  66  N.  W.  1038; 
State  V.  Marshall,  105  Iowa,  38,  74  N.  W. 
763.    This  distinction,  which  limits  the  effect 
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-of  poaseslon  of  stolen  goods  as  evidence  of 
burglary  to  cases  wliere  Uie  Jury  find  that 
the  larceny  and  burglary  were  committed  at 
one  and  the  same  time,  and  by  the  same  per- 
son or  persons,  Is  quite  generally  recognized 
by  the  courts  of  other  states.  State  t.  Powell 
<KaD.)  68  Pac.  968;  People  y.  Hannon,  86 
Cal.  374,  24  Pac.  706;  Metz  t.  State,  46  Neb. 
547,  65  N.  W.  190;  Ryan  v.  State,  83  Wis. 
486,  53  N.  W.  836;  Smith  v.  People,  115  lU. 
17,  3  N.  B.  733;  People  t.  Wood,  99  Mich. 
■620,  58  N.  W.  638.  In  the  case  at  bar  the 
trial  court  did,  in  the  eighth  paragraph  of  its 
instructions,  observe  the  limitations  of  the 
rule  by  directing  the  Jury  that,  to  make  it 
applicable,  they  must  find  "that  the  building 
in  controversy  was  broken  Into  substantially 
as  alleged  In  the  indictment,  and  that  there 
was  therein  at  the  time  harness  and  other 
property,  which  was  kept  there  for  use  or 
deposit  or  safe-keeping,  and  that  said  prop- 
erty, or  some  of  it,  was  at  the  same  time  al- 
leged stolen  and  carried  away  from  the  build- 
ing, and  shortly  thereafter  was  found  in  the 
possession  of  the  defendant"  This  proposi- 
tion is  In  substantial  accord  with  the  long 
line  of  cases  to  which  we  have  referred.  The 
further  Instruction  in  the  same  paragraph 
that  the  effect  of  such  possession  of  stolen 
property  is  "to  raise  a  presumption  of  guilt 
of  the  defendant  unless  the  attending  cir- 
cumstances or  other  evidence  overcome  the 
presumption  that  is  hereby  raised  as  to  create 
a  reasonable  doubt  of  guilt,"  has  perhaps  too 
much  support  in  some  of  the  precedents  to 
Justify  ns  in  reversing  the  case  on  that 
ground;  but  we  think  the  language  unhap- 
pily chosen.  The  law  does  not  attach  a  "pre- 
sumption of  guilt"  to  any  given  circum- 
stance, nor  does  it  require  the  accused  to 
"overcome  the  presumption  thereby  raised," 
in  order  to  be  entitled  to  an  acquittal.  What 
the  law  does  say  is  that  the  fact  of  posses- 
sion Is  evidence  of  guilt  upon  which  a  con- 
viction may  properly  be  returned,  unless  the 
other  facts  or  circumstances  developed  be 
such  that,  notwithstanding  the  recent  pos- 
session, the  Jury  still  entertains  a  reasonable 
doubt  of  the  defendant's  participation  in  the 
crime.  It  Is  in  this  sense  ttiat  the  words 
"presumption"  and  "prima  facie  evidence" 
must  be  understood  when  employed  in  this 
connection.  Smith  v.  State,  58  Ind.  340;  In- 
galls  V.  State,  48  Wis.  647,  4  N.  W.  785;  Com. 
V.  Randall,  119  Mass.  107;  Smith  v.  People, 
103  111.  82;  Branson  v.  Com.,  92  Ky.  330,  17 
S.  W.  1019;  People  v.  Titherlngton,  59  Cal. 
598.  In  1  McClaln's  Cr.  Law,  {  617,  it  is 
said  the  rule  here  stated  is  "sounder  in  prin- 
ciple than  that  which  requires  the  defendant 
In  some  form  to  overcome  the  presumption 
and  establish  liis  innocence."  That  the  word 
"presumption,"  as  used  in  this  class  of  cases, 
indicates  no  more  than  that  the  fact  of  pos- 
session is  sufficient  evidence  to  sustain  a  find- 
ing of  guilt,  is  shown  by  the  language  em- 
^oyed  In  the  opinion  of  this  court  in  State 
r.  Kelly.  67  Iowa,  646, 11  N.  W.  635,  where  it 


is  said:  "The  recent  noezplained  possesslOD 
of  stolen  property  tends  to  establish  the 
guilt  of  the  person  in  whose  possession  ft  Is 
found,  and  will  authorize  conviction  unless 
the  inference  of  gutit  is  overcome  by  other 
facts  tending  to  establish  the  Innocence  of 
the  accused.  •  •  •  The  law  holds  that  the 
presumption  In  question,  unless  overcome, 
will  authorize  a  conviction."  If,  as  here  in- 
dicated, the  term  "presimiption  of  guilt"  be 
understood  as  something  wtiich  authorizes 
conviction,  and  not  something  requiring  it, 
its  use  is  not  open  to  Just  criticism;  but,  un- 
less guarded  by  proper  explanation,  we  think 
there  is  danger  that  Jurors  may  give  It  the 
latter  construction. 

2.  Exception  is  further  taken  to  the  elgrhth 
instruction,  which  requires  defendant  to  show 
the  possession  of  the  stolen  goods  by  him  was 
obtained  "honestly  and  fairly"  before  he  can 
be  relieved  from  the  inference  of  guilt  at- 
taching to  such  possession.  In  view  of  the 
theory  of  the  defense  that  the  defendant  was 
not  and  could  not  have  been  present  at  the 
time  and  place  of  the  commission  of  the  bur- 
glary, and  that  the  harness  was  purchased 
by  lilm  from  another  person  on  the  following 
day,  we  are  of  the  opinion  that  the  instruc- 
tion referred  to  was  misleading.  If,  for  in- 
stance, the  Jury  believed  from  the  testimony 
that  some  unluiown  person  committed  both 
the  burglary  and  larceny,  and  thereafter  sold 
or  delivered  the  harness  to  defendant,  who 
received  it  knowing  it  to  have  been  stolen, 
he  could  not  be  said  to  have  obtained  pos- 
session either  honestly  or  fairly,  and  under 
the  doctrine  of  the  instruction  such  posses- 
sion would  Justify  Ills  conviction.  It  needs 
no  argument,  however,  to  show  that  sncb  a 
conviction  could  not  be  sustained.  Cornwall 
V.  State  (Ga.)  18  S.  B.  155.  So  far  as  the 
accused  was  required  to  explain  his  posses- 
sion in  order  to  avoid  the  Inference  of  goilt, 
it  was  only  necessary  for  him  to  show  that 
he  obtained  it  by  some  means  not  connected 
with  the  particular  crime  charged  In  the  in- 
dictment; and  such  explanation,  if  believed 
by  the  Jury,  was  sufficient  to  acquit  him,  al- 
though it  may  tend  to  show  tilm  guilty  of 
some  other  crime.  This  thought  is  embodied 
In  the  fifth  and  sixth  instructions  requested 
on  behalf  of  the  appellant,  and  the  same  or 
some  equivalent  statement  should  have  been 
given  to  the  Jury,  and  the  refusal  to  so  charge 
was  error.  The  appellant  was  entitled  to 
have  the  theory  of  his  defense  specifically 
called  to  the  attention  of  the  Jury,  with  in- 
structions that,  if  the  claim  was  found  to  be 
true,  or  if  the  proof  thereof  was  such  as  to 
raise  a  reasonable  doubt  in  the  minds  of  the 
Jurors,  he  was  entitled  to  an  acquittal. 

3.  There  was  also  a  failure  to  give  instruc- 
tions as  to  the  rules  governing  the  application 
and  effect  of  circumstantial  evidence.  The 
only  statement  in  tills  charge  whlcn  can  be 
construed  as  having  reference  to  this  feature 
of  the  case  is  found  In  a  single  sentence  tn 
the   second   paragraph,   as   follows:     "The 
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proof  of  gnUt  must  be  Inconsistent  with  any 
other  rational  sapposition."  This  la  an  In- 
adequate statement  of  the  well-eBtablished 
principle.  In  submitting  a  case  depending 
entirely  upon  circumstantial  eTidence,  the 
jury  should  not  be  given  loose  rein,  but 
Eboold  have  careful  direction  as  to  the  quan- 
tum of  proof  necessary  to  justify  a  convic- 
tion. State  V.  Johnson,  19  Iowa,  230;  Peo- 
ple T.  Cunningham,  6  Parker,  Cr.  B.  398; 
Dreeesen  v.  State,  38  Neb.  375,  56  N.  W. 
1024. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  la  reversed,  and  cause  remand- 
ei  for  a  new  trial.    Reversed. 


DEFRIES  V.  McMEANS  et  al. 

(Sopreme  Court  of  Iowa.     Oct  26,   1903.) 

JVDOMENTS— ESTOPPEL— IDENTITY    OF    I8SDBS 

—TAXATION— PROPERTY  LIABLE 

TO  ASSESSMENT. 

L  Where  in  a  prior  action  In  the  district 
conrt  between  plamtiff  and  defendant  it  had 
been  determined  that  certain  land  contracts 
vere  not  subject  to  assesBment  for  a  particular 
rear,  inch  judgment,  not  appealed  from,  oper- 
ated to  estop  defendant  from  claiming  that  the 
contracts  were  aaseesable  for  a  subsequent  year. 

Weaver,  J.,  dissenting. 

Appeal  from  District  Court,  Jackson  Coun- 
ty; P.  B.  Wolfe,  Judge. 

This  Is  an  appeal  from  the  action  of  the 
defendant  board  of  review  whereby  It  In- 
creased the  appellant's  assessment  of  mon- 
eys and  credits  for  the  year  1899  $28,000. 
Tbe  increased  assessment  was  based  upon 
certain  land  contracts  which  are  in  fact  mort- 
gages. Tbe  plaintiff  pleaded  a  former  ad- 
Jadicatlon,  based  upon  the  fact  that  In  an 
action  between  him  and  the  township  l3oard 
of  review,  decided  In  1898,  It  was  adjudged 
tbat  the  contracts  were  not  liable  to  assess- 
ment To  this  plea  there  was  a  demurrer, 
which  was  sustained,  and  judgment  render- 
ed sustaining  the  action  of  the  board  of 
review  In  raising  the  assessment  The  plain- 
tifl  appeals.    Reversed. 

Levi  Keck  and  0.  W.  Fair,  for  appellant 
CI  M.  Thomas,  Oa  Atty.,  for  appellees. 

8HEBWIM,  J.  It  Is  conceded  tbat  the  dis- 
trict court  of  Jackson  county  decided  In 
October,  1886,  that  the  contracts  In  ques- 
tion were  not  liable  to  assessment  for  tbat 
year,  and  the  only  question  for  our  deter- 
mination here  is  whether  such  adjudication 
estops  tbe  defendant  from  assessing  them 
for  the  year  1899.  The  universal  rule  of  law 
that  a  judgment  of  a  court  of  competent 
jurisdiction  Is  binding  between  tbe  parties 
to  tbe  particular  action  litigated  regarding 
the  subject  thereof,  and  on  their  privies,  as 
to  questions  actually  decided  and  upon  which 
tbe  judgment  rests,  is  not  assailed.  Cromwell 
V.  Sac  County,  M  U.  S.  351,  24  L.  Ed.  196; 
Campbell  v.  Rankin,  99  U.  S.  261,  26  L.  Ed. 
435.  But  It  Is  contended  that  the  same  l0- 
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sue  Is  not  presented  In  this  case  that  was 
determined  In  the  former  action,  because  of 
the  fact  tbat  the  assessment  for  a  diCCerent 
year  Is  involved,  and  for  this  reason  alone 
that  the  former  judgment  was  not  an  ad- 
judication which  would  bar  the  present  ac- 
tion. In  support  of  this  contention  the  ap- 
pellee relies  mainly  upon  City  of  Davenport 
V.  The  C  B.  I.  &  P.  B.  B.  Co.,  3«  Iowa.  633, 
which  was  an  action  to  recover  certain  taxes 
levied  for  city  purposes  on  the  property  of 
the  defendant  within  the  city  limits,  and  on 
a  portion  of  Its  railroad  bridge  across  the  Mis- 
sissippi river.  By  way  of  estoppel  the  defend- 
ant pleaded  the  decree  in  an  injunction  suit 
brought  by  its  predecessor  In  interest  against 
tbe  city,  enjoining  the  collection  of  taxes 
levied  on  tbe  same  property  for  previous 
years,  and  in  tbe  opinion  It  Is  said:  "The 
taxes  enjoined  In  tbe  former  suit  were  those 
for  1863,  1864,  and  1865.  This  action  is  to 
recover  for  subsequent  taxes.  Bach  year's 
taxes  constitute  a  distinct  and  separate  cause 
of  action,  and  the  determination  of  the 
xatters  involved  in  the  Injunction  suit  reach- 
ed no  further  than  tbe  taxes  of  the  year  then 
In  question."  The  above  language,  consid- 
ered alone.  Is  probably  susceptible  of  tbe 
Interpretation  which  the  appellee  gives  It 
and  which  was  adopted  by  the  trial  court, 
namely,  that  under  no  circumstances  wUl  a 
judgment  as  to  the  tax  of  one  year  be  con- 
sidered an  adjudication  as  to  the  tax  of  a 
future  year.  But  that  the  court  did  not 
Intend  to  announce  so  broad  a  rule  Is  ap- 
parent from  the  farther  statement  that  "this 
case  does  not  fall  within  the  principle  In- 
volved where  a  particular  issue  of  fact  Is 
tried  and  determined,  and  Judgment  rendered 
upon  such  determination,  which  Judgment 
estops  both  parties  from  afterwards  denying 
tbe  fact  thus  found  and  determined,"  and 
from  the  further  fact  that  one  of  the  grounds 
upon  which  the  decltion  was  placed  was  that 
tbe  taxes  then  In  controversy  were  levied 
nnder  a  different  act  of  the  Legislature.  Tbat 
the  broad  rule  contended  for  by  the  appellee 
was  not  Intended  by  the  decision  In  the 
Davenport  Case  Is  manifest  from  the  opin- 
ion In  Ooodenow  v.  Litchfield,  69  Iowa,  234, 
18  N.  W.  87,  wherein  It  Is  dlstingutohed 
In  the  opinion  ui>on  a  rehearing,  and  this 
language  used:  "It  la  nndonbtedly  true  that 
the  taxes  of  each  year  onUnarlly  constitute 
separate  and  distinct  rights  and  causes  of 
action;  but  where  an  action  Is  brought  to 
recoTor  taxes  paid  In  one  year,  and  an  ac- 
tion Is  afterwards  brought  to  recover  tor 
the  taxes  paid  In  a  subsequent  year,  and 
the  adjudication  in  the  first  is  pleaded  as  a 
bar  to  the  recovery  In  the  second  action, 
the  question  whether  the  estoppel  Is  ef- 
fectual will  depend  upon  the  Issue  In  the  two 
actions.  If  tbe  right  to  recover  and  defense 
thereto  are  based  upon  precisely  the  same 
ground,  why  lltljjnte  again  the  question  that 
has  been  determined?  In  such  case  the  very 
right  of  the  matter  has  been  determl*"*  *~ 
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a  court  of  competent  Jurisdiction.  It  la  not 
esaential  the  causes  of  action  sbould  be  the 
same,  but  it  la  essential  the  right  or  title 
should  be."  "That  is,  the  issue  in  both  actions 
and  the  matter  on  which  the  estoppel  de- 
pends must  be  the  same,  or  substantially  so. 
The  very  matter  or. thing  which  it  is  sought 
to  litigate  must  have  been  adjudicated  in 
the  prior  action.  In  such  case  the  bar  or 
estoppel  is  complete."  It  is  further  said  that 
"the  very  right  of  the  present  litigation  has 
been  determined  by  a  court  of  competent 
Jurisdiction,  and  therefore  cannot  be  again 
litigated."  And  so  in  this  case  the  very 
right  to  tax  the  contracts  at  all  was  deter- 
mined In  the  former  action,  and  that  1>  the 
only  issue  now  Involved.  And  by  every 
principle  of  res  Judicata  the  precise  point 
cannot  again  be  litigated  by  raising  It  each 
successive  year  during  the  life  of  the  con- 
tracts. Goodenow  v.  Litchfield,  supra;  St. 
Joseph  &  G.  I.  R.  Co.  v.  Steele,  63  Fed.  867, 
11  C.  C.  A.  470;  Buchanan  v.  Knoxville  & 
O.  R.  Co.,  71  Fed.  324,  18  C.  C.  A.  122; 
and  New  Orleans  t.  Citizens'  Bank,  167  D. 
S.  871,  17  Sup.  Ct  905,  42  U  Ed.  202,  where 
the  question  is  elaborately  discussed  by  Mr. 
Justice  White.  If  the  decision  In  the  Daven- 
port Case  was  as  broad  as  claimed,  it  was 
effectually  emasculated  by  the  decision  In 
Goodenow  v.  Litchfield,  In  which  two  of  the 
Judges  who  Joined  In  the  former  decision 
participated.  And  we  think  the  rule  of  the 
latter  case  is  the  only  sound  one  on  the  facts 
presented  here.  But  two  or  three  courts, 
so  far  as  we  are  advised,  have  adopted  the 
rule  contended  for  by  appellee,  and  tbeir 
decisions  are  apparently  based  upon  con- 
siderations of  public  policy,  which  do  not 
commend  themselves  to  us.  See  L.  S.  &  M. 
8.  B.  Co.  V.  People  (Mich.)  9  N.  W.  249;  New- 
port V.  Commonwealth  (Ky.)  60  S.  W.  846, 
51  S.  W.  433,  45  L.  R.  A.  N.8.  In  Tubbes- 
Ing  V.  City  of  Burlington,  68  Iowa,  691,  24 
N.  W.  614,  28  N.  W.  19,  the  decision  Is  based 
upon  .the  want  of  evidence  showing  the  pre- 
cise situation  in  different  years. 

We  think  the  former  Judgment  an  estop- 
pel, and  the  case  is  reversed. 

WEAVER,  J.,  dissfintlng. 


WHITTLESEY  v.  BURLINGTON,  0.  R.  ft 

N.  RT.  CO. 

(Supreme  Conrt  of  Iowa.     Oct.  20,  1903.) 

CARRIERS— INJURY  TO  PASSENOER— EVIDENCB 
— DBPECTIVH  TRACK— OTHER  DEFECTS— RB- 
LEASB-EXECUTION— MENTAL  INCOMPETEN- 
CY. 

1.  Where,  In  an  action  for  injuries  to  a  pas- 
seDRer  caused  by  a  broken  railroad  rail,  plaintiff 
claimed  tliat  the  track  at  and  near  the  point  of 
the  accident  was  defective,  in  that  trie  rails 
used  were  too  liRht,  evidence  of  the  bre.-ikinif  of 
rails  at  other  near-by  points  on  the  line,  where 
the  conditions  generally  were  the  same  as  at 
tlie  point  of  the  accident,  was  competent. 

f  1.  Bee  Carrier*,  vol.  (,  Cent.  Dig.  {  1301. 


2.  Where  a  passenger  InJnred  by  a  carrier's 
negligence  signed  a  release  two  days  after  the 
injury,  when  she  was  undergoing  much  pain, 
and  testified  that  she  was  suffering  to  such  an 
extent  that  she  was  incompetent  to  sign  the 
agreement,  and  had  no  recollection  thereof,  and 
the  only  evidence  of  her  capacity  offered  by  de- 
fendant was  that  she  appeared  to  be  in  posses- 
sion of  her  mental  faculties  at  the  time,  a  qaes- 
tion  asked  of  a  physician.  In  rebuttal,  as  to 
whether  persons  that  are  insane  or  have  de- 
ranged mmds  at  some  times  appear  sane,  and 
talk  and  converse  in  a  practically  lane  man- 
ner, was  proper. 

Supplemental  opinion.  Following  the  orig- 
inal submission  of  this  cause,  an  opinion  was 
filed  of  date  May  19,  1902,  affirming  the  Judg- 
ment of  the  court  below.  90  N.  W.  516.  A 
petition  for  rehearing  was  sustained,  and  the 
cause  is  now  before  us  upon  resubmlBSion. 
The  opinion  sufficiently  states  the  case.  Re- 
versed. 

J.  Q.  Myerly,  for  appellant  L.  E.  Fran- 
cis and  S.  K.  Tracy,  for  appellee. 

PER  CURIAM.  Two  points  only,  as  made 
by  the  petition  for  rehearing,  need  be  no- 
ticed. Upon  the  trial,  plaintiff  offered  evi- 
dence tending  to  prove  that  broken  rails  had 
been  seen  on  other  and  near-by  portions  of 
the  defendant's  road;  also  that  the  general 
condition  of  the  track  where  such  broken 
rails  were  seen,  as  to  being  straight,  etc., 
was  the  same  as  at  the  point  of  the  a'cddent. 
This  evidence  was  rejected,  and  in  our  for- 
mer opinion  we  held  that  the  ruling  was  cor- 
rect The  opinion,  however,  proceeds  upon 
the  theory  that  the  evidence  was  offered  to 
show  that  the  rail,  the  breaking  of  which 
caused  the  accident,  was  broken  before  th^ 
train  went  upon  it  Accepting  such  as  the 
purpose  of  the  testimony  ottereA,  there  can 
be  no  question  as  to  the  soundness  of  the 
views  expressed  in  the  first  division  of  the 
opinion.  But  counsel  for  appellant  now  di- 
rect our  attention  to  the  fact,  and  insist  that 
such  was  not  the  purpose  of  the  evidence; 
and  the  opinion  is  assailed,  not  because  the 
proposition  as  therein  stated  is  unsound  In 
principle,  but  because,  of  a  misapprehension 
on  our  part  of  the  purpose  of  the  evidence, 
and  the  qaestlon  In  the  case  to  which  it  was 
Intended  to  have  application.  The  injury  of 
which  plaintiff  complains  was  caused  by  the 
derailment  of  the  train  on  which  she  was 
Tiding,  and  it  was  stipulated  at  the  trial  that 
such  derailment  was  due  to  a  broken  rail. 
It  Is  the  averment  of  the  petition  tiiat  the  ac- 
cident was  the  result  of  carelessness  and  neg- 
ligence on  the  part  of  defendant  In  the  op- 
eration of  its  train,  and  also  in  the  construc- 
tion and  maintenance  of  its  roadbed  and 
tracks,  and  in  the  want  of  attention  thereto. 
There  is  no  direct  averment  of  negligence 
having  reference  alone  to  the  particular  rail 
wlilcb  was  broken  in  the  accident  Plaintiff 
having  offered  evidence  showing  the  circum- 
stances of  the  accident,  the  defendant  then 
Introduced  evidence  respecting  the  condition 
of  the  roadbed  and  track,  and  the  attention 
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given  thereto:  also  CTldence  tending  to  prove 
that  there  was  no  patent  defect  In  the  brok- 
en rail,  and  that  the  rails  In  use  In  the  track 
generally  were  purchased  of  a  manufactory 
luThiK  a  flrst-clasa  reputation.  On  behalf  of 
plaintur  there  was  then  further  evidence 
tending  to  show  that  the  rails  In  use  were 
light,  weighing  about  !52  pounds  to  the  yard, 
and  that  rails  of  such  weight  frequently 
break  under  heavy  pressure  In  extreme  cold 
weather;  that  on  the  day  in  question,  and 
for  several  days  previous,  the  thermometer 
had  been  standing  at  about  40  degrees  below 
zera  Several  witnesses  had  testified  that 
the  engines  in  use  by  defendant  were  too 
heavy,  by  several  tons,  to  be  run  over  such 
tradi  in  sach  weather;  and  It  is  the  conten- 
tion of  appellant  that  the  tendency  of  the  re- 
jected testimony  would  have  been  to  prove 
not  only  that  defendant  was  negligent  in  the 
operation  of  such  heavy  engines  over  the 
ligbt  track,  but  that  the  breaking  of  rails  at 
different  places  along  the  line,  where  the  con- 
ditions were  similar  to  those  at  the  place  of 
accident,  brought  home  to  the  defendant 
knowledge  of  the  peril  of  such  operation. 
Taking  the  theory  of  plalntifTs  action  to  be 
that  the  conditions  generally — the  particular 
rail  which  in  fact  broke  being  but  a  factor 
therein— under  which  the  train  was  being  op- 
erated were  negligent,  and  that  the  accident 
was  the  result  of  such  negligence,  we  think 
the  testimony  offered  was  competent,  and 
sbonld  have  been  admitted.  Generally  speak- 
ing, proof  that  a  particular  rail  was  defective 
could  not  be  made  out  by  showing  that  other 
rails  had  become  broken.  But  another  ques- 
tion altogether  is  presented  when,  as  here,  It 
Is  sought  to  show  by  proof  of  repeated  break- 
ings that  all  the  rails  were  defective,  in  the 
sense  that  they  were  insufficient  In  size  and 
weight  to  bear  up  the  engines  and  trains  in 
nse.  Certainly,  if  it  should  be  made  to  ap- 
pear that  the  rails  in  use  were  so  light,  and 
the  trains  operated  so  heavy,  that  In  extreme 
weather  frequent  breakings  occurred,  notwith- 
standing which  the  defendant  continued  to 
BO  operate  its  road,  there  can  be  found  very 
snhetantlai  reasons  for  saying  that  one  in- 
jured by  the  derailment  of  a  ti-aln  caused  by 
one  of  the  rails  becoming  thereby  broken 
could  charge  negligence,  and,  in  making  proof 
thereof,  ought  not  to  be  restricted  to  the  con- 
dition of  the  particular  rail  which  happened 
to  be  the  immediate  cause  of  the  accident. 
The  duty  of  the  defendant  was  to  construct 
and  maintain  a  track  sufficient  for  the  oper- 
ation of  its  trains  thereover,  and  in  this  re- 
spect the  highest  degree  of  care  was  imposed 
upon  it  This  Is  elementary.  See  6  Cyc.  (118, 
and  cases  cited.  Now,  the  charge  made  be- 
inR  that  the  track  was  not  so  constructed  or 
maintained,  we  think  that  evidence  of  the 
breaking  of  tails  at  other  near-by  points  on 
tbe  line  of  the  road,  where  the  conditions 
generally  were  the  same  as  at  the  point  of 
tbe  accident  was  competent.  This  has  fre- 
quently been  held,  and  we  think  the  doctrine 


Is  based  upon  sound  principle.  The  authori- 
ties giving  sanction  to  the  doctrine  may  be 
found  collected  in  5  Am.  &  Eng.  Ency.  633. 

As  one  ground  of  defense,  the  defendant 
pleaded  a  full  settlement  of  the  matter  of 
damage  alleged  in  the  petition.  It  appears 
that  the  accident  In  question  occurred  Feb- 
ruary 9,  1899,  and  on  the  11th  day  of  the 
month  plaintiff  signed  an  instrument  ac- 
knowledging payment  of  the  sum  of  $100  in 
full  satisfaction  of  all  claims  for  damages 
growing  out  of  her  Injury.  Plaintiff,  in  her 
reply,  says  In  respect  thereto  that  she  was 
at  the  time  suffering  from  weakness  of  Intel- 
lect and  mental  derangement  caused  by  her 
accident  and  injury  to  such  an  extent  that 
she  was  wholly  unfit  and  incompetent  to  en- 
ter into  any  such  agreement  of  settlement 
and  that  In  point  of  fact  she  was  in  such 
condition  that  she  has  no  recollection  what- 
ever of  entering  Into  the  same.  On  a  careful 
review  of  the  evidence,  and  having  tbe  as- 
sistance of  the  argument  made  by  counsel 
upon  this  hearing,  some  evidence  is  dis- 
closed tending  to  prove  that  plaintiff,  at  the 
time  she  signed  tbe  Instrument  In  question, 
was  so  far  mentally  deranged  that  she  did 
not  comprehend  the  fact  that  a  settlement 
was  being  made,  or  the  character  of  the  In- 
strument she  was  signing.  The  defendant 
having  offered  .testimony  to  the  effect  that 
she  appeared  at  the  time  of  tbe  alleged  set- 
tlement to  be  In  possession  of  her  mental 
faculties,  we  think  the  plaintiff  should  have 
been  allowed,  in  rebuttal,  to  have  the  benefit 
of  an  answer  to  the  question  propounded  to 
the  physician  "as  to  whether  persons  that  are 
insane,  or  have  deranged  minds,  at  some 
times  appear  to  be  sane,  and  talk  practically 
sane  upon  subjects,  and  converse  In  practi- 
cally a  sane  manner."  The  Issue  was  square- 
ly drawn  as  to  the  mental  capacity  of  plain- 
tiff, and.  although  the  physician  was  allowed 
to  subsequently  answer  a  question  bearing 
somewhat  thereon,  we  think  plaintiff  was  en- 
titled to  go  into  the  subject  fully;  and  this 
especially  as  it  appears  that  the  alleged 
agreement  of  settlement  was  procured  with- 
in a  few  hours  of  the  accident,  and  when 
plaintiff  was  confessedly  undergoing  much 
pain  and  suffering  as  a  result  of  tbe  accident. 

Other  questions  argued  are  not  likely  to 
arise  upon  a  new  trial,  and  need  not  be  here 
noticed.  It  follows  from  what  has  been  said 
above  that  a  new  trial  should  have  been 
awarded  plaintiff,  and.  that  such  may  ob- 
tain, the  Judgment  of  tbe  trial  court  is  re- 
versed. 


DAUGHERTY  v.  CURTIS  et  aL 
(Snpreme  Court  of  Iowa.     Oct  26,  1903.) 

REFORMATION  OF  INSTRUMENTS— NEW  AGREE- 
MENT BY  PARTIES— EFFECT— INJUNCTION- 
VALIDITY  OP  NOTE— PARTIES. 

1.  Where  before  the  trial  of  a  suit  to  reform 
a  rontraet  tbe  parties  execoted  a  contract  em- 
bodying the  provisions  sought  to  be  insert''^'* 
there  was  no  occaKiou  for  the  court  to  ac' 
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2.  Where  before  the  trial  of  a  anit  to  reform 
a  contract  for  the  sale  of  land,  and  to  restrain 
the  pnrchaser  from  payicK  any  part  of  the  price 
to  the  agent  of  the  grantor  procuring  the  sale, 
and  the  agent  from  receiving  it,  the  agent  had 
ceased  to  be  the  grantor's  agent,  and  the  par- 
chaser  had  so  changed  the  contract  as  to  re- 
quire him  to  pay  the  entire  purchase  prlcie  to 
the  grantor,  there  was  no  occasion  tor  the  ia- 
■uance  of  any  restraining  order. 

3.  In  a  suit  by  a  grantor  to  restrain  the  pur- 
chaser from  paying  any  part  of  the  price  to  the 
grantor's  agent  procuring  the  sale,  and  to  en- 
join the  agent  from  receivinR  it,  the  purchaser 
asked  that  the  agent  be  ordered  to  surrender 
the  notes  given  by  him  for  the  agent's  commis- 
sion. One  of  the  notes  had  been  transferred  by 
the  agent  to  a  third  person.  Held,  that  the  va- 
lidity of  this  note  could  not  be  adjudicated 
where  the  third  person  was  not  a  party  to  the 
suit. 

Appeal  from  District  Court,  Sac  County; 
S.  M.  E3wood,  Judge. 

April  18,  1900,  plaintiff,  by  written  agree- 
ment, made  the  defendant  C.  R.  Metcalf  Ids 
Bole  agent  until  December  of  the  same  year 
to  Bi>ll  or  find  a  purchaser  for  a  lialf  section 
of  land  in  Sac  county  at  |4S  per  acre  for 
"cash  or  part  cash,  (2,600,  and  balance  on 
fair  terms,"  for  wlildi  be  was  to  receive  a 
commission  of  2  pet  cent  On  the  10th  day 
of  October  the  defendant  J.  S.  Curtis  made, 
through  Metcalf,  a  written  offo'  of  $47  an 
acre  for  the  land— $500  in  cash,  $200  January 
5,  1901,  and  $1,300  on  March  1,  1901— and 
thereupon  to  procure  a  loan  running  10  years 
from  some  company,  and  pay  proceeds  to  the 
plaintUf,  and  then  execute  a  second  mort- 
gage for  remainder  of  the  purchase  price,  to 
be  paid  at  times  stated  therein.  Metcalf 
went  to  Rockwell  City  the  next  morning,  and 
informed  plaintiff  that  he  had  a  customer  for 
the  land.  Plaintiff  testified  be  reported  a 
proposition  of  $45  per  acre,  which  he  refused, 
and  did  not  disclose  the  written  offer,  but 
then  said  he  felt  sure  he  could  get  $47  per 
acre,  and  a  sited  If  there  would  be  any  objec- 
tion to  paying  a  part  of  his  commission  to  an 
Illinois  agent,  who  accompanied  Curtis;  while 
Metcalf  claims  that  he  read  the  offer  to  plain- 
tiff, and  informed  blm  that  he  would  be  com- 
pelled to  pay  such  agent  $1  per  acre  commis- 
sion and  the  purchaser's  railroad  fare,  and 
that  plaintiff  advised  him  that,  if  he  received 
$45  per  acre,  he  did  not  care  how  much  more 
the  agent  received.  A  contract  of  sale  was 
prepared,  with  terms  as  proposed,  fixing  the 
price  of  the  land  at  $45  per  acre,  and  a  deed 
signed  and  acknowledged  naming  the  same 
consideratlMi.  The  plaintiff  insists  that  the 
price  was  to  be  $47  per  acre;  that  he  object- 
ed to  the  consideration  named^  but  on  the 
statement  of  Metcalf  that  he  especially  want- 
ed It  that  way  be  trusted  him  on  his  promise 
to  erase  and  later  insert  the  correct  consider- 
ation, but  no  change  was  made.  On  the  oth- 
'er  hand,  Metcalf  denies  all  such  conversation, 
and  insists  that  the  papers  were  drawn  as 
agreed  and  fully  understood  by  plaintiff.  On 
that  evening  the  contract  was  signed  by  Cur- 
tis, and  he  executed  one  note  of  $140  and  an- 
other of  $484  to  Metcalf,  being  the  $2  per 


acre^  less  purchaser's  railroad  fare,  and  Met- 
calf transferred  the  note  last  mentioned  to 
the  Illinois  agrent  in  settlement  of  his  com- 
mission of  $1  per  acre  and  that  on  other  sales. 
Later  plaintiff  wrote  to  Curtis,  inquiring  how 
much  he  had  paid,  and  upon  receipt  of  desir- 
ed information  demanded  that  the  contract 
be  corrected  so  as  to  state  the  true  consider- 
ation.   This  Curtis  at  first  refused,   where- 
upon this  suit  was  begun,  praying  that  the 
contract  be  so  reformed  as  to  make  the  con- 
sideration read  $47,  instead  of  $45,  per  acre, 
and.  If  Curtis  and  Metcalf  connived  to  de- 
fraud plaintiff,  that  the  sale  be  established 
as  at  $47  per  acre,  and  "leave  said  Metcalf 
without  remedy  as  against  this  plaintiff,"  and 
that  a  temporary  writ  of  injunction  Issue  re- 
straining   Curtis   from   paying    Metcalf    any 
money  and  Metcalf  from  receiving  any,  and 
that  this  be  made  permanent  on  final  bear- 
ing, and  for  general  equitable  relief.     Curtis, 
by  his  answer,  alleged  that  Metcalf  induced 
him  to  execute  the  two  notes  on  the  repre- 
sentation that  plaintiff  exacted  more  money 
down,  and  that  the  larger  note  was  to  plain- 
tiff, and  he  joined  plaintiff  in  praying  for  the 
relief  that  said  notes  be  surrendered   and 
canceled.    Metcalf,  by  his  answer,  put  In  Is- 
sue the  foregoing  matters,  pleaded  that  some- 
thing had  been  settled  between  plaintiff  and 
Curtis,  set  up  a  written  agreement  by  which 
plaintiff  agreed  to  pay  him  a  2  per  cent  com- 
mission and  all  be  would  receive  over  $45 
per  acre.    He  also,  by  way  of  counterclaim, 
demanded  Judgment  for  $144,  being  one  halt 
of  said  commission,  the  other  half   baving 
been   deducted   from   a  payment  by   Cnrtia. 
For  reply  plaintiff  denied  that  the  contract 
sought  to  be  reformed  had  been  abrogated, 
and  alleged  that  the  agreement  last  mention- 
ed was  never  signed  by  himself  or  by  bis  au- 
thority.   Trial  was  bad,  the  petition  dlamlas- 
ed,  and  judgment  entered  on  the  counterclaim 
as  prayed.    The  plaintiff  and  Curtis  appeaL 
Affirmed. 

M.  R.  &  J.  B.  McCrary  and  Hutchinson  & 
Jacobs,  for  appellants.  Talt  &  Heiaell.  for 
appellee  Metcalf. 

PER  CURIAM.  The  record  shows  that  be- 
fore the  trial  the  plaintiff  and  Curtis  execut- 
ed a  new  contract  precisely  like  that  sought 
to  be  corrected  save  the  insertion  of  the  price 
at  $47  per  acre  instead  of  $45,  and  for  this 
reason  there  was  no  occasion  for  the  Inter- 
position of  the  court  in  the  matter.  The  only 
relief  sought  was  that  Curtis  be  enjoined 
from  paying  anything  on  the  purchase  price 
and  Metcalf  from  receiving  It  As  the  latter 
had  ceased  to  be  the  agent  of  plaintiff,  and 
as  Curtis  has  so  changed  the  contract  as  to 
require  payment  of  the  entire  purchase  price 
to  plaintiff,  there  was  no  occasion  for  such 
a  restraining  order.  The  petition,  then,  was 
properly  dismissed.  Curtis  asked  in  bis  an- 
swer that  Metcalf  be  ordered  to  surrender  the 
notes.    That  for  $484  was  transferred  Imme- 
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dlately  upon  its  execntlon  to  the  IlUnoto 
agent,  and,  as  he  1b  not  a  party  to  this  action, 
Its  validity  cannot  be  adjudicated.  What  has 
become  ot-  the  (140  note  does  not  appear. 
If  still  in  the  hands  of  Metcalf,  It  Is  to  be 
said  that  no  issue  was  raised  as  against  him 
in  Cnrtis'  answer.  That  was  in  response  to 
the  petition;  and,  even  were  it  to  be  treated 
as  a  cross-petition,  no  notice  thereof  was 
serred  on  Metcalf,  and  he  made  no  appear- 
ance thereto.  There  was  a  reply  to  Metcairs 
answer,  btit  it  contained  no  response  to  the 
allegations  of  the  counterclaim.  There  Is 
nothing  in  the  record  indicating  that  this  was 
treated  as  denied.  All  the  evidence  introdu- 
ced was  admissible,  if  at  all,  on  other  Issues, 
and  the  fact  that  the  answer  to  which  the 
counterclaim  was  attached  was  traversed 
without  any  reference  to  the  counterclaim, 
and  that  the  court  entered  judgment,  leads 
to  the  conclusion  that  it  was  not  so  treated. 
Under  the  circumstances  we  do  not  care  to 
hiterfere  with  judgment  entered  on  this  im- 
denled  pleading.  Much  of  the  decree  deals 
witti  matters  not  raised  by  the  pleadings,  but 
of  this  no  complaint  is  made. 
Affirmed. 


McKBB  T.  ILLINOIS  CENT.  RT.  CO. 

(Supreme  Conrt  of  Iowa.     Oct.  26,   1903.) 

PLEADING— DEHURRKR  TO  PETITION— AMEND- 
MENT—BFFKCT—WAIVKR  OP  ERROR- 
STRIKING  AMENDMENT— REVIEW. 

L  Where,  after  a  demurrer  to  a  petition  was 
nistained,  plaintiff  took  leave  to  amend,  and 
filed  an  amended  and  substituted  petition,  he 
thereby  waived  any  error  in  the  sustaining  of 
the  demurrer. 

2.  Where,  after  an  amended  and  substituted 
petition  had  been  stricken  out  on  motion,  plain- 
tiff filed  another  amended  and  substituted  peti- 
tion, which  was  likewise  stricken,  whereupon 
pLiintiS  elected  to  stand  on  such  petition,  and 
refnsed  to  plead  further,  and  appealed  from  a 
jndinneDt  rendered  against  him,  the  only  ques- 
tion reviewable  on  appeal  was  whether  the 
aTerments  in  the  last  amended  petition  were  sub- 
stantially different  from  those  in  the  amended 
petition  which  was  stricken  and  which  it  super- 
seded. 

3.  Where  an  amended  i>etition  filed  after  the 
■ostaining  of  a  demurrer  to  the  original  contain- 
ed substantially  the  same  averments  as  the  orig- 
inal, it  was  not  error  for  the  court  to  striie 
the  amendment. 

Appeal  from  District  Court,  Dubuque 
Cotmty;   Fred  O'Donnell,  Judge. 

The  action  is  one  to  recover  for  an  alleged 
personal  injury,  and  for  damage  to  property. 
To  the  original  petition  filed  by  plaintiff  a 
demurrer  was  interposed,  the  grounds  there- 
of being,  in  effect,  that  the  facts  alleged  do 
not  state  a  case  of  actionable  negligence. 
I'pon  hearing,  such  demurrer  was  sustained. 
Plaintiff  took  leave  to  amend,  and  thereafter 
filed  successively  three  amended  and  sub- 
stituted petitions.  Bach  of  these  in  turn  was 
stricken  from  the  files  on  motion  of  defend- 
ant, the  reason  therefor  in  each  instance  be- 
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ing  that  the  averments  thereof  do  not  differ 
In  legal  effect  from  the  averments  of  the 
original  petition.  Following  the  ruling  upon 
the  third  and  last  motion,  the  plaintiff  elected 
to  stand  on  his  petition,  and,  refusing  to 
plead  further,  judgment  was  rendered  against 
Iilm  for  costs.  From  this  judgment,  plaintiff 
appeals.    Affirmed. 

Welch  &  Welch,  Matthews  &  Frantzen, 
and  A.  A.  House,  for  appellant.  W.  J. 
Knight,  for  appellee. 

BISHOP,  0.  J.  The  single  error  assigned 
Is  that  "the  court  erred  in  sustaining  de- 
fendant's motion  to  strike  from  the  files  the 
pUtintifrs  third  amended  and  substituted  pe- 
tition, and  In  rendering  judgment  against 
plaintiff  for  costs."  The  ruling  upon  the  de- 
murrer, not  having  been  appealed  from,  was 
determinative  of  the  sufficiency  of  all  matters 
stated  In  the  petition,  and  as  such  became 
conclusive  upon  the  plaintiff.  Stating  the 
proposition  another  way:  Having  taken 
leave  to  plead  over,  and  having  filed  an 
amended  and  substituted  petition,  plaintiff 
mnst  be  held  to  have  waived  the  error.  If 
any  there  was,  in  the  ruling.  This  Is  well- 
settled  doctrine.  See  Duncan  v.  Hobart,  8 
Iowa,  837;  Blxby  v.  Blair,  56  Iowa,  416,  9 
N.  W.  318;  Brown  v.  McMahon,  80  Iowa,  191. 
45  N.  W.  761. 

The  same  doctrine  has  application  to  the 
rulings  upon  the  motions  addressed  to  the 
first  and  second  amended  and  substituted  pe- 
titions. By  filing  a  later  pleading,  intended 
to  wholly  supplant  the  pleading  stricken  out, 
plaintiff.  In  effect,  acquiesced  in  the  ruling 
upon  the  motion.  It  follows  that  the  record 
brings  US  to  but  one  question,  does  the  third 
amended  and  substituted  petition  present  a 
case  differing,  in  substance  and  legal  effect, 
from  that  stated  in  the  original  petition? 
Indeed,  in  making  assignment  of  error,  appel- 
lant recognizes  such  to  be  the  situation,  for 
he  complains  of  nothing  save  the  ruling  upon 
the  motion  addressed  to  the  petition  last 
filed  by  him.  The  argument  of  couiisel,  how- 
ever, is  devoted  to  the  merits  of  the  cause  of 
action  as  alleged,  and  it  Is  said  that  the 
amended  petition  should  not  have  been 
stricken,  for  that  in  point  of  law  and  fact 
a  cause  of  action  was  stated  therein.  It  is 
manifest  to  us  that  we  cannot  enter  upon 
consideration  of  the  question  thus  sought  to 
be  presented.  No  such  question  Is  involved 
in  the  ruling  of  the  court  ttelow.  The  court 
determined  simply  that  the  filing  of  the 
amended  petition  amounted  to  nothing  more, 
in  legal  effect,  than  a  refiling  ol  the  original 
petition.  This  involved  no  consideration  of 
the  merits  of  the  cause  of  action  alleged. 
The  court  had  already  passed  judgment  on 
that  question  by  Its  ruling  upon  the  demur- 
rer. We  proceed,  therefore,  to  a  determina- 
tion of  the  question  In  reality  presented  by 
the  assignment  of  error. 

The  original  petition  Is  in  two  counts.  Tho 
material  allegations  of  the  first  cop'  • 
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as  follows:  That  at  a  point  of  the  public 
highway  about  one  mile  west  of  Epworth 
defendant's  railway  crosses  said  highway, 
and  at  the  west  side  of  said  highway,  where 
the  same  Is  crossed  by  said  railway,  defend- 
ant kept  and  maintained  an  unsafe.  Insecure, 
and  improperly  constructed  cattle  guanl, 
contrary  to  the  statute  In  such  cases  made 
and  provided;  that  said  cattle  guard  was 
Insecure,  unsafe,  and  Improperly  constructed, 
in  this:  that  the  timbers  or  ties  were  placed 
80  close  together,  and  the  pit  underneath  the 
same  was  bo  shallow,  that  It  would  not  pre- 
vent travelers  with  teams  or  horses  from 
passing  over  the  same,  and  that  defendant 
carelessly  and  negligently  failed  and  omitted 
to  place  any  light  or  station  a  watchman  at 
said  point  to  prevent  travelers  from  driving 
over  said  cattle  guard;  that  in  the  nighttime 
of  said  day,  it  being  very  dark,  plaintiff  was 
traveling  along  said  highway,  in  a  cart 
drawn  by  one  horse,  and  had  reached  said 
point  where  said  highway  was  crossed  by 
said  railway,  and  while  no  light  or  watch- 
man was  placed  at  said  point  to  keep  and 
prevent  travelers  from  driving  on  and  over 
said  cattle  guard  into  a  place  of  danger 
from  defendant's  trains,  and  without  fault 
or  negligence  on  plaintiff's  part,  the  horse  of 
plaintiff  passed  over  said  cattle  guard,  and 
onto  said  railway  track,  and  defendant,  by 
the  use  of  ordinary  care,  might  have  known 
and  discovered  that  plaintiff  was  in  a  posi- 
tion of  danger,  and  prevented  any  injury  to 
him,  and  said  defendant  then  and  there  care- 
lessly and  negligently  caused  a  train  of  cars 
to  approach  and  pass  over  said  crossing  at 
a  very  high  rate  of  speed,  and  carelessly  and 
recklessly  failed  and  omitted  to  slacken  speed 
or  to  give  warning  by  ringing  a  bell  or  blow- 
ing a  whistle,  by  reason  of  which  plaintiff 
was  unaware  of  the  approach  of  said,  train, 
and  in  consequence  thereof  the  said  train  of 
cars,  while  plaintiff  was  In  the  exercise  of 
all  due  diligence  and  care  and  without  negli- 
gence on  his  part,  was  run  against  and  upon 
the  horse  of  plaintiff,  overturning  plaintiff's 
cart,  and  throwing  plaintiff  with  great  force 
to  and  upon  the  ground,  etc.  In  the  second 
count  the  substance  of  the  allegattons  of  the 
first  count  are  repeated,  and  thereto  are  added 
allegations  as  follows:  That  the  said  cattle 
guard  was  out  of  repair;  that  the  said  rail- 
way at  said  point  Intersects  and  crosses  the 
said  highway  so  obliquely  that  travelers  with 
teams  or  horses,  in  the  nighttime,  are  in  dan- 
ger of  driving  on  and  over  the  said  danger- 
ous and  improperly  constructed  cattle  guard, 
and  into  a  position  of  danger  from  the  de- 
fendant's trains;  that  plaintiff's  horse  then 
and  there  took  fright  and  became  nmnanage- 
ble;  that  the  said  defendant  carelessly  and 
negligently  allowed  the  said  cattle  guard  to 
become  filled  with  sand,  cinders,  and  gravel, 
BO  that  it  would  not  prevent  teams  or  horses 
from  passing  over  the  same. 

Turning  now  to  the  amended  and  substi- 
tuted petition,  and  we  find  therein  a  repeti- 


tion simply  of  the  allegations  of  the  original 
petition,  save  that  an  allegation  is  added  as 
follows:  "That  the  night  being  dark,  the 
horse  which  plaintiff  was  driving,  without 
knowledge  on  his  part,  went  astray,  and  wan- 
dered over  said  defective  cattle  guard,  upon 
and  along  said  railway  track  of  the  defend- 
ant" We  think  It  must  be  manifest  that 
the  substantial  averments  of  the  two  plead- 
ings are  the  same.  The  effect  of  each  Is  to 
say  that  without  intention  on  the  part  of 
plaintiff  his  horse  left  the  highway,  and  went 
over  the  cattle  guard  upon  the  railway  track. 
This  being  true,  the  motion  of  defendant 
to  strike  was  well  taken,  and  was  proi>erly 
sustained.  Town  of  Waukon  v.  Strouse,  74 
Iowa,  548,  38  N.  W.  408. 
Affirmed. 


BANKERS'   IOWA   STATE  BANK   T.   MA- 
SON HAND  LATHE  CO.  et  aL 
(Supreme  Court  of  Iowa.     Oct  28,  1903.) 

NOTES  —  ACCOMMODATION  INDORSER  —  POR- 
POSE  OP  INDORSEMENT— 8BCURITY  FOR  FU- 
TURE ADVANCES— EFFECT  OF  RENEWAlr— 
GUARANTY— NECES8ITT  OF  NOTICE  OF  AC- 
CEPTANCE. 

1.  A  coiporation,  bein^  indebted  to  a  bank, 
and  desirous  of  borrowing  more  money,  exe- 
cuted its  note  to  defendant,  a  brother  of  the 
company's  manager,  who  indorsed  it  to  the 
bank,  accompanying  it  with  a  letter  saying  that 
he  wished  to  deposit  it  as  security  for  any  obli- 
gation that  might  be  due  or  might  become  due 
by  the  company.  Beld,  that  defendant's  in- 
dorsement was  for  the  accommodation  of  tbe 
company,  and  not  for  that  of  the  bank. 

2.  An  accommodation  indorser  accompanied 
the  delivery  of  the  note  to  the  payee  by  a  letter 
saying  he  wished  to  deposit  it  as  security  for 
any  obligation  "that  may  be  due  or  that  here- 
after may  become  due"  by  the  maker.  At  the 
time  of  such  deposit  the  existing  indebtedness 
of  the  maker  was  represented  by  two  notes,  ag- 
gregating $1,200,  and  secured  by  real  estate 
mortgages,  which  bad  been  largely  reduced. 
The  accommodation  note  was  for  $3,000.  Aft- 
er the  deposit  the  payee  loaned  the  maker  $1,- 
500.  Botn  the  accommodation  indorser  and  the 
maker's  manager  testified  that  the  accommoda- 
tion note  was  deposited  for  the  purpose  of  se- 
curing future  credit.  Held,  that  the  accom- 
modation indorser's  letter  would  be  construed 
as  contemplating  a  deposit  as  security  for  in- 
debtednesses to  De  afterwards  created. 

3.  An  accommodation  indorser  accompanied 
the  delivery  of  the  note  by  a  letter,  saying  that 
it  was  for  security  "for  any  obligation  that  may 
be  due  or  that  hereafter  may  become  due"  by 
the  maker.  Afterwards,  and  with  knowledge 
that  existing  obligations  of  the  maker  were  re- 
newals executed  after  the  indorsement  he  fully 
acknowledged  bis  liability.  Held  that,  even  if 
the  accommodation  indorser  were  viewed  as  a 
mere  guarantor,  the  effect  of  the  renewals  was 
not  to  discharge  him. 

4.  Where  the  delivery  of  a  note  by  an  accom- 
modation indorser  is  accompanied  with  author- 
ity to  the  payee  to  make  advances  thereon  to 
the  maker,  it  is  not  uece.ssnry,  to  bind  the  in- 
dorser, that  he  be  notified  that  his  guaranty  is 
accepted  as  to  each  advancement. 

Supplemental  opinion.    Affirmed. 
For  former  opinion,  see  90  N.  W.  612. 

PER  CURIAM.  In  a  petition  for  rehear- 
ing counsel  for  appellant^  urged  that  some 
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of  the  objecttons  argued  by  him  were  not 
noticed  by  the  court  In  the  opinion.  There- 
upon a  rehearing  was  granted,  and  the  case 
has  been  resubmitted,  with  additional  argu- 
ments on  each  side.  We  still  adhere  to  the 
Tiews  expressed  In  the  first  opinion,  bnt  deem 
it  proper  to  consider  some  further  conten- 
tions of  appellant 

The  note  Indorsed  by  W.  B.  Mason  and  de- 
livered by  him  to  the  plaintiff  was  not  In- 
dorsed in  any  proper  sense  for  the  accom- 
modation of  the  plaintiff,  but  for  the  accom- 
modation of  the  Mason  Hand  Lathe  Compa- 
ny. It  was  deposited  "as  security  for  any 
obligation  that  may  be  dne  or  that  may  here- 
after become  due"  by  the  Mason  Hand  Lathe 
Company  to  plaintiff.  We  may  concede  for 
tbe  purpose  of  this  case  that  W.  E.  Mason, 
by  means  of  this  transfer,  and  to  the  extent 
-of  the  amount  of  this  note,  became  a  guar- 
antor for  tbe  Mason  Hand  Lathe  Company; 
bnt  the  security  thus  furnished  was  the  note 
bearing  bis  indorsement,  and  imposing  on  him 
tbe  liability  implied  from  such  indorsement 
As  to  any  claim  that  the  note  was  negotiat- 
ed through  W.  B.  Mason  merely  as  a  pre- 
tense, and  that  it  and  the  chattel  mortgage 
?lTen  to  secure  it  were  accepted  as  security 
with  the  understanding  that  W.  E.  Mason 
was  not  to  become  personally  liable,  it  is 
<>Dongb  to  say  that  there  is  no  evidence  of 
any  agreement  that  W.  E.  Mason  should  not 
be  bound  by  his  indorsement,  and  that  plain- 
tiff consistently  claimed  from  first  to  last  in 
its  correspondence  with  W.  E.  Mason  that 
he  was  personally  liable  on  his  indorsement, 
while,  on  the  other  hand,  such  liability  was 
repeatedly  recognized  by  him.  W.  E.  Mason 
was  not  personally  liable  to  plaintiff  to  any 
extent  or  in  any  manner,  unless  he  was  lia- 
ble on  this  indorsement.  Appellant's  counsel 
ai;i:uea  that  the  security  was  only  for  Indebt- 
edness then  existing  and  already  dne  or  after- 
wards to  become  due.  But  reading  the  letter 
of  W.  B.  Mason  in  the  light  of  all  tbe  dr- 
CTunstances,  we  cannot  so  interpret  It  Both 
J.  F.  Mason  and  W.  E.  Mason  testify  that 
the  security  note  and  mortgage  were  de- 
posited with  the  plaintiff  for  the  purpose  of 
securing  future  credit,  and  it  clearly  appears 
that  the  sum  of  $1,S00  was  loaned  by  plaintiff 
to  the  Mason  Hand  Lathe  Company  after  tbe 
security  note  was  deposited.  At  tbe  time 
such  note  was  deposited  the  Indebtedness 
was  only  on  two  notes  for  (700  and  $500, 
respectlTely,  botb  secured  by  mortgaiccs  on 
real  estate;  and  the  indebtedness  on  these 
two  notes  must  Imve  been  largely  reduced 
by  application  of  proceeds  of  the  mortgaged 
real  estate,  for  a  very  large  part  of  the  Judg- 
ment of  $1,650  rendered  against  W.  E.  Mason 
is  for  balance  of  the  $1,600  note  not  sat- 
isfied out  of  the  chattel  property.  If  the  ob- 
ject was  only  to  guaranty  tbe  payment  of 
these  two  notes  for  the  aggregate  sum  of 
Jl,200,  why  should  W.  E.  Mason  have  in- 
dorsed and  deposited  with  plaintiff  a  note 
fw  13,000^  which  was  drawn  for  the  express 


purpose  of  using  It  In  this  way?  It  is  dear 
to  us  from  the  testimony  of  W.  B.  Mason 
himself  that  his  intention  was  to  secure  fu- 
ture advances,  as  well  as  Indebtedness  then 
existing,  and  it  is  equally  clear  that  plaintiff 
accepted  tbe  security  note  with  this  under- 
standing. Tbe  language  of  W.  E.  Mason's 
letter  must  be  Interpreted  In  the  light  of  the 
construction  which  he  and  plaintiff  placed 
upon  it 

Further,  it  is  urged  that  all  the  obligations 
of  the  Mason  Hand  Lathe  Company  to  plain- 
tiff, for  which  plaintiff  seeks  to  hold  W.  E. 
Mason  as  Indorser,  are  renewals,  executed 
after  the  security  note  was  accepted;  and 
that,  as  W.  B.  Mason  was  practically  a  grnar- 
antor  only,  he  was  released  by  the  extension 
of  time  given  by  such  renewals.  But  the 
agreement  was  for  a  continuing  guaranty, 
and  by  ito  terms  it  was  applicable  to  new 
indebtedness.  Therefore  renewals  were  cov- 
ered as  fully  as  existing  indebtedness  or  in- 
debtedness newly  created.  This  Is  the  con- 
struction which  all  the  parties  put  on  the 
transaction.  W.  E.  Mason  fully  acknowledg- 
ed his  liability  long  after  he  must  have 
known  that  any  obligations  of  the  Mason 
i  Hand  Lathe  Company  to  plaintiff  were  re- 
j  newals  executed  after  the  security  note  had 

been  transferred  by  him  to  plaintiff. 
1  The  last  contention  of  counsel  to  which  we 
I  need  refer  is  that  W.  B.  Mason  was  not 
bound  for  any  sums  advanced  by  plaintiff 
to  tbe  Mason  Hand  Lathe  Company  after 
the  transfer  of  the  security  note,  because  he 
was  not  notified  of  the  acceptence  of  his 
guaranty  as  to  such  advancement  It  is  true 
that  a  mere  offer  or  proposal  of  guaranty  re- 
quires notice  of  acceptence.  German  Sav- 
ings Bank  v.  Drake  Roofing  Co.,  112  Iowa, 
184,  83  N.  W.  960,  61  L.  R.  A.  768,  84" Am. 
St  Rep.  336.  But  here  was  an  absolute 
gruaranty  to  a  limited  amount.  The  security 
note  was  transferred  to  plaintiff  with  au- 
thority to  make  advances  upon  the  security 
thus  given.  When  advances  were  made  upon 
the  authority  expressly  given,  the  right  of 
the  plaintiff  to  hold  the  security  therefor  be- 
came perfect  It  may  be  said  here  as  was 
said  by  us  in  German  Savings  Bank  y.  Drake 
Roofing  Co.,  supra:  "The  amount  of  defend- 
ants' (guarantors')  liability  Is  fixed  by  tbe 
Instrument  Itself,  and  the  promise  is  such 
that  notice  of  advancements  made  from  time 
to  time  may  well  be  said  to  have  been  waiv- 
ed." 
Affirmed* 


STATE  V.  CLEMANS. 
(Supreme  Court  of  Iowa.      Oct  31,  1008.) 
Supplemental  opinion  on  rehearing. 
For  former  opinion,  see  94  N.  W.  229. 

PER  CURIAM.  When  the  case  was  first 
submitted,  we  failed  to  find  anything  show- 
ing an  indictment.  Judgment,  or  notl<>A  of  «»- 
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peal.  It  now  appears  tbat  at  that  time 
there  was  a  short  transcript  showing  these 
matters  on  file  with  the  clerk.  The  ab- 
stract, however,  did  not  make  any  reference 
thereto,  and  plaintiff's  counsel,  although  chal- 
lenged at  the  time  of  the  submission  of  the 
case  to  show  jurisdiction  of  this  court,  failed 
to  refer  us  to  this  short  transcript  In  the 
light  of  these  new  developments,  we  hava 
again  examined  the  record  with  the  aid  of 
counsel's  argument,  and  find  ample  evidence 
to  support  the  verdict.  There  does  not  seem 
to  be  any  error  In  the  record  of  which  de- 
fendant may  complain.  Were  we  not  satis- 
fied with  the  verdict,  or,  If  Ot-tre  appeared 
to  be  any  debatable  question  in  the  case,  we 
should  grant  the  rehearing,  in  order  that  it 
might  be  resubmitted  on  the  merits.  Such 
is  not  the  situation  however,  and  for  these 
reasons  the  petition  for  a  rehearing  will  be 
overruled. 


GREBN  BAT  LnMBKR  CO.  t.  INDEPEND- 
ENT SCHOOL  DIST.  OP  ODBBOLT  et  al. 
(Supreme  Court  of  Iowa.     Oct.  81,  1903.) 

SCHOOLHOUSB-OONSTHUCTION— CONTRACT- 
OR'S BOND  — PARTIES  IN  INTEREST— 
SDBCONTRACTORS-HATERIAUIBN. 
1.  A  contract  for  the  building  of  a  schoolhoase 
required  the  contractor  to  "provide  all  the  ma- 
tenals  and  perform  all  the  work"  necessary,  and 
his  bond,  which  ran  to  the  school  district  alone, 
was  conditioned  that  he  should  provide  the  ma- 
terials and  all  labor  necessary  for  the  comple- 
tion of  the  contract,  and  for  the  delivery  to 
the  district  of  "said  schoolbouse  free  from  any 
liens  or  claims  of  any  kind,"  and,  further,  that 
he  should  "pay  any  sum  of  money  that  the  dis- 
trict may  be  compelled  to  pay,  to  remove  any 
liens,  incumbrances  or  claims  of  any  kind 
afcaiust  the  buildinx,  which  may  be  claimed 
againgt  the  district.'  Held,  that  the  bondsmen 
were  not  liable  thereunder  to  materialmen  for 
labor  and  materials  put  into  the  building. 

Sherwin  and  Deemer,  JJ.,  dissenting. 

On  Rehearing.  For  former  opinion,  see 
90  N.  W.  504. 

On  the  7th  day  of  July,  1890,  a  H.  Weav- 
er entered  Into  a  contract  with  the  indepen- 
dent district  of  Odebolt  to  "provide  all  the 
materials  and  perform  all  the  work  men- 
tioned In  the  speclficationa  or  shown  in  the 
drawings"  of  the  architects  In  the  construc- 
tion of  a  schoolhouse.  .  To  insure  compliance 
therewith,  he  executed  a  bond  running  to 
the  district,  with  appellants  as  sureties,  with 
the  condition  that  if  "the  said  a  H.  Weaver 
fully  complies  with  all  the  requirements  of 
the  said  contract  and  shall  build  said  school- 
house  and  shall  furnish  the  materials  for  the 
same,  and  all  labor  necessary  for  the  full 
completion  and  carrying  out  of  said  contract, 
and  shall  deliver  to  said  Independent  School 
District  of  Odebolt,  Iowa,  said  schoolhouse 
and  accompaniments  completely  finished  and 
in  perfect  shape  and  condition  according  to 
said  contract  and  the  specifications  and  draw- 
ings and  all  changes  and  additions  and  sub- 
tractions made  thereto  free  from  any  liens 
or  claims  of  any  kind,  on  or  before  the  first 


day  of  Decranber,  A.  D.  1899,  and  if  the  said 

obligors  shall  pay  all  damages  and  expenses 
and  make  good  all  sums  of  money  that  may 
be  incurred  by  the  Independent  School  Dis- 
trict of  Odebolt,  Iowa,  by  reason  of  any  de- 
fects In  the  materials  or  workmanship  in  tlie 
erection  of  the  said  building,  and  shall  pay 
to  the  said  Independent  School  District  of 
Odebolt,  Iowa,  any  and  all  sums  of  money 
for  which  the  said  0. '  H.  Weaver  may,  in 
any  way,  become  liable  to  the  Independent 
School  District  of  Odebolt,  Iowa,  by  reason 
of  his  foregoing  contract  with  the  said  In- 
dependent School  District  or  my  nonfulfill- 
ment thereof;  and  shall  pay  any  sum  of 
money  that  the  said  Independent  School 
District  of  Odebolt,  Iowa,  may  be  compelled 
to  pay  to  remove  any  liens,  or  encumbrances 
or  claims  of  any  kind  against  said  building, 
or  which  may  be  claimed  against  the  Inde- 
pendent School  District  of  Odebolt,  Iowa, 
and  shall  pay  any  and  all  expenses  that  the 
said  Independent  School  District  of  Odebolt, 
Iowa,  may  incur  or  be  compelled  to  pay  by 
reason  of  the  nonfulfillment  of  the  said  con- 
tract of  the  said  a  H.  Weaver,  then  this 
obligation  to  be  Told,  otherwise  to  be  In 
full  force  or  effect"  The  plaintiff  and  cross- 
petitioners  furnished  Weaver  materials  and 
labor  which  went  into  the  building,  in  the 
execution  of  this  contract,  and,  In  their  re- 
spective petitions,  prayed  judgment  thereon 
against  the  sureties  on  the  bond.  The  sure- 
ties demurred  on  the  ground  that  the  bond 
was  executed  solely  for  the  benefit  of  the 
district.  The  demurrer  was  sustained,  and, 
as  plaintiff  and  interveners  elected  to  stand 
on  the  ruling,  their  petitions  were  dismissed, 
and  they  appeal.    Affirmed. 

0.  CX  &  C.  li.  Nourse,  for  appellant  Green 
Bay  Lumber  Co.  Shaw,  Sims  A  Knetanle, 
for  appellant  Farmers'  Lumber  &  Coal  Co. 
Cbas.  S.  Macomber  and  St  John  A  Steven- 
son,, for  appellants  St  John  A  Barqnlst  W. 
A.  Helsell,  for  appellee  Independent  School 
Dist  of  Odebolt  Will  E.  Johnston,  for  ap- 
pellees Weaver  and  others. 

LADD,  J.  The  sole  question  on  this  ap- 
peal is  whether  the  bond  executed  by  the 
contractor  to  the  school  district  was  also 
intended  for  the  benefit  of  subcontractors 
furnishing  labor  and  materials.  If  not  so  In- 
tended, the  sureties  are  not  liable,  and  the 
demurrer  was  properly  sustained.  It  will 
be  observed  that  the  contract  merely  requir- 
ed Weaver  to  provide  materials  and  perform 
the  labor,  but  contains  no  stipulation  in 
relation  to  the  payment  therefor  by  him. 
A  condition  for  compliance  therewith  imposed 
on  the  bondsman  no  liability  to  the  subcon- 
tractors. Noyes  y.  Granger,  61  Iowa,  22T, 
1  N.  W.  519;  Puget  Sound  Brick  A  Tile  Co. 
v.  School  Dist  (Wash.)  40  Pac.  608.  The 
bond  exacted  first  the  erection  of  the  build- 
ing in  compliance  with  the  contract  and  its 
"delivery  free  from  any  liens  or  claims  of 
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ur  kind."  Ab  no  liens  or  claims  might  be 
asserted  against  tbe  building,  the  sureties 
woe  sate  In  pledging  that  it  shonld  be  with- 
out them.  Cliarnock  v.  Dist.  Tp.  of  CoUaz, 
51  Iowa.  70,  50  N.  W.  286.  33  Am.  Rep.  110. 
Certainly  an  agreement  to  discharge  them 
cannot  be  implied  from  a  contract  that  a 
building  shall  be  delivered  clear  of  Ilena  and 
claims,  and  it  is  inferred  therefrom  that 
payment  shall  be  made  of  claims  which 
conld  in  no  event  be  asserted  against  the 
building.  Baker  t.  Bryan,  64  Iowa,  561,  21 
N.  W.  83,  contains  nothing  to  the  contrary. 
Tbere  the  contract  reQnlred  that  the  con- 
tractor "shall  hare  produced  receipts  for 
labor  and  material  nsed  thereon"  before  the 
last  15  per  cent,  of  the  price  should  be  paid, 
and  the  bonds  stipulated  that  be  shall  "pay 
all  claims  for  material,  labor,"  etc.,  "used 
la  the  construction  of  said  building  and  pro- 
duce proper  receipts  therefor."  This  amount- 
ed to  a  direct  promise  to  make  payment  to 
those  entitled  thereto.  Neither  the  bond  nor 
tbe  contract  in  salt  exacts  of  the  contractor 
payment  of  labor  or  materials  nsed  in  the 
bniUUng.  The  only  proTlslon,  aside  from  that 
quoted,  which  could  be  relied  on,  is  the  con- 
dition that  he  "shall  pay  any  sum  of  money 
that  said  Independent  School  District  of 
Udebolt,  Iowa,  may  be  compelled  to  pay  to 
remove  any  liens  and  incumbrances  or  claims 
of  any  kind  against  said  building  or  which 
may  be  claimed  against  tbe  Independent 
School  Dlatrlct  of  Odebolt,  Iowa,  and  shall 
pay  any  and  all  expenses  that  said  Indepen- 
dent School  District  of  Odebolt,  Iowa,  may 
incur."  This  does  not  bind  contractor  or 
toretles  to  pay  any  claims  whatever,  but 
merely  to  reimburse  the  district  any  sums 
of  money  It  may  be  compelled  to  pay  to 
remove  liens.  Incumbrances,  or  claims  against 
tbe  building,  or  any  of  these  which  may  be 
claimed  against  the  district.  By  no  fair  con- 
Btmction  can  the  language  be  said  to  bind 
the  contractor  to  pay  any  liens  or  claims 
whatever.  It  binds  him  to  do  no  more  than 
repay  the  district  what  it  has  been  compel- 
led to  pay  for'  the  purposes  mentioned.  A 
careful  reading  of  the  bond  leads  to  the 
Inevitable  conclusion  that  the  sole  object 
had  in  its  execution  was  the  indemnity  of 
the  school  district  Not  having  been  executed 
for  the  benefit  of  the  labor  and  material 
men,  they  cannot  recover  thereon.  See  Wel- 
ter ▼.  Goble,  66  Iowa,  113,  23  N.  B).  290; 
Hunt  ▼.  King,  97  Iowa,  88,  66  N.  W.  71. 
Tbe  suggestion  that  the  district  became  lia- 
ble because  of  knowledge  that  plaintiff  was 
furnishing  material  on  credit  Is  disposed  of 
by  Epeneter  v.  Montgomery  Co.,  98  Iowa. 
159.  67  N.  W.  98.  In  Iowa  Brick  Oo.  v.  Des 
Moines  (Iowa)  82  N.  W.  -922,  It  appeared  that 
a  sum  necessary  to  pay  the  company  was  on 
hand  after  tbe  claim  was  filed,  and  all  held 
was  that  plaintiff  was  entitled  to  iinlorlty 
ont  of  tbe  IS  per  cent  of  the  contract  price 
reserved  for  tbe  beneiit  of  subcontractors  in 
the  order  of  tbe  flUng  of  claims.    What  has 


been  said  disposes  of  tbe  contention  that 
plaintifls  may  recover  on  the  bond,  even 
though  something  be  found  owing  by  the 
district  The  bond  not  being  for  their  ben- 
efit no  recovery  may  be  bad  thereon.  The 
demtirrer  was  rightly  sustained. 
Aflirmed. 

SHEKWIN,  J.  I  am  unable  to  agree  with 
tbe  opinion  of  the  majority,  for  the  reasons 
stated  In  the  opinion  filed  upon  the  orig^al 
submission  of  this  case,  found  In  90  N.  W. 
004,  and  think  the  Judgment  should  be  re- 
versed. 

DSBMER,  J.,  concurs  in  this  dissent 


NBFF  T.  aiANUBL  et  aL 
(Supreme  CJonrt  of  Iowa.     Oct.  81,  190S.) 

QARNIBHHBNT  —  ANSWERS     OF     QARNISHKB  — 

RBAL   ESTATB-PARTITION— PROCEEDS 

OF   SALE-ISSUES— JURY  TRIAL. 

1.  R.  and  wife,  while  indebted  to  complain- 
ant conveyed  their  interest  In  certain  real  es- 
tate, which  was  a  part  of  the  estate  of  R.'s 
father,  to  intervener,  their  infant  daughter. 
Thereafter,  in  partition,  tbe  land  was  sold;  and, 
after  the  proceeds  had  been  paid  to  the  referees, 
plaintiff  garnished  the  fond,  claiming  that  the 
transfer  of  the  land  to  intervener  was  colorable 
only,  and  was  made  by  her  parents,  while  in- 
solvent,  for  the  purpose  of  defrauding  plaintiff. 
Intervener  filed  an  answer  claiming  the  fund  by 
virtue  of  the  conveyance.  Beld,  UMt  the  issue 
thus  raised  involved  a  title  to  personal  property 
only,  and  was  triable  to  a  jury,  under  Code,  § 
3945,  providing  that,  if  tbe  garnishee's  answer 
is  controverted,  an  issue  may  be  joined,  which 
shall  be  tried  in  the  usual  manner. 

Appeal  from  District  Court,  Keokuk  Coxm- 
ty;  A.  R.  Dewey,  Judge. 

Action  on  a  promissory  note,  aided  by  at- 
tachment There  was  a  Judgment  in  favor 
of  plaintiff.  This  appeal  Is  by  Maud  Manu- 
el, claiming  to  be  the  owner  of  certain  mon- 
eys attached  by  garnishment  and  which 
moneys  were  ordered  paid  in  satisfaction  of 
the  Judgment  against  the  principal  defend- 
ant The  opinion  snfiBcIently  states  the 
facts.    Reversed. 

Brown  &  Wlllcockson,  fOr  appellant. 
Stockman  &  Hamilton,  for  appellee. 

BISHOP.  O.  J.  Tbere  Is  some  confusion 
In  tbe  record,  but  therefrom  we  extract  the 
situation  to  be  as  follows:  Alfred  Manuel, 
father  of  the  defendant  Richard  Manuel,  died 
In  1883,  intestate.  At  the  time  of  his  death 
he  was  the  owner  of  80  acres  of  land  in  Keo- 
kuk county,  which  he  had  occupied  as  a 
homestead.  He  left  surviving  him  his  wife 
and  several  children.  Including  said  Richard. 
The  widow  continued  to  occupy  the  farm  un- 
til her  death,  which  occurred  In  July,.  189C. 
She  never  took  any  steps  to  have  her  inter- 
ests In  the  estate  of  her  husband  set  off  to 
her,  and  she  also  died  intestate.  In  October, 
1890,  Richard  Manuel  conveyed  his  undivid- 
ed Interest  In  the  farm  to  his  wife,  A.  M. 

Digitized  by  V^OOQ IC 


74 


97  NOKTHWESTBBN  RBPOKTER. 


Qtrwt 


Manuel,  and  the  deed  was  duly  recorded.  In 
January,  1896,  A.  M.  Manuel,  and  her  hus- 
band, Richard,  conveyed  said  undivided  in- 
terest to  their  infant  daughter,  Maud  Manu- 
el. It  seems  that,  following  the  death  of 
the  widow  of  Alfred  Manuel,  proceeding's 
were  had  in  the  nature  of  an  action  for  par- 
tition, resulting  in  a  decree,  of  date  October, 
1809,  In  which  the  rlgbts  and  interests  of  the 
several  heirs  in  and  to  said  real  estate  were 
Qxed  and  determined.  The  fact  that  Maud 
Manuel  holds  a  deed  from  Richard  and  A.  M. 
Manuel  of  their  interest  is  recited,  and  it  Is 
decreed  that  the  said  Maud  Is  the  owner  of 
an  undivided  one-seventh  interest  in  the 
property.  The  entire  property  is  ordered 
sold,  and  referees  are  appointed  for  that  pur- 
pose. It  appears  that  at  the  time  this  action 
was  commenced  a  sale  had  taken  place,  and 
the  referees  were  in  possession  of  the  money 
derived  from  such  sale.  The  note  here  in 
suit  was  executed  to  plalntUf  by  Richard  and 
A.  M.  Manuel  Jointly  in  July,  1895.  At  the 
time  of  bringing  suit,  plalntlfT  caused  the 
referees  to  be  garnished  under  the  writ  of  at- 
tachment Issued  In  bis  favor,  and  tbelr  an- 
swers taken  disclose  the  facts  substantial- 
ly as  above  stated.  Thereupon  plaintiff  filed 
a  pleading  controverting  the  answers  of  the 
garnishees,  and  setting  up  that  at  the  time 
said  conveyance  was  made  to  Maud,  and 
now,  the  said  Richard  and  A.  M.  Manuel 
were  and  are  Insolvent;  that  said  convey- 
ance was  made  without  consideration,  and 
to  defraud  this  plaintiff  and  prevent  him 
from  collecting  the  indebtedness  sued  upon. 
Accordingly  be  prays  that  the  garnishees 
may  be  directed  to  pay  over  to  him,  of  the 
funds  in  their  hands,  an  amount  suflSclent  to 
cancel  said  Indebtedness.  To  this  pleading 
the  garnishees  did  not  appear.  Maud  Manuel 
appeared  thereto  by  her  guardian  and  filed 
a  petition  of  Intervention,  and  this  was  an- 
swered by  plaintiff.  Later  on,  said  Maud 
Manuel  filed  a  further  pleading,  which  Is  de- 
nominated a  reply  to  the  answer  of  plaintiff, 
controverting  the  answer  of  the  garnishees. 
Therein  she  asserts  her  right  to  the  fund  In 
the  hands  of  the  referees,  and  pleads  that 
said  fund  Is  in  part  the  proceeds  of  a  home- 
stead, and  also  pleading  an  estoppel.  There- 
after the  petition  of  intervention  was  with- 
drawn, but  It  Is  said  this  Is  done  without 
prejudice  to  her  rights  to  the  money  In  the 
hands  of  the  garnishees.  It  is  somewhat  dif- 
ficult to  state  Just  what  position  in  the  case 
Maud  Manuel  Intended  to,  or  did,  occupy. 
It  seems  to  have  been  conceded  that  she  was 
a  necessary  party,  and  this  was  undoubtedly 
true.  We  think  her  pleading  may  be  taken 
as  the  answer  of  a  defendant  brought  in, 
and  the  proceedings  had  Indicated  that  she 
was  so  regarded  by  the  other  parties  and  by 
the  court  Now,  upon  the  Issue  Joined,  the 
cause  proceeded  to  trial,  and  a  Jury  was  im- 
paneled and  sworn  without  objection.  Be- 
fore the  taking  of  evidence  commenced,  the 
court,  having  announced  that  the  issue  was 


of  an  equitable  character,  triable  to  the  court 
alone,  on  its  own  motion  dismissed  the  Jury, 
and  ordered  that  the  trial  proceed  before  the 
court  To  this  said  Maud  Manuel  made  ob- 
jection, and,  predicated  on  the  action  taken, 
she  now  assigns  error.  We  think  her  conten- 
tion must  be  sustained.  Section  3945  of  the 
Code  provides  that,  in  the  event  of  tbe  an- 
swer of  a  garnishee  being  controverted,  an  Is- 
sue may  be  Joined,  which  "shall  be  tried  in 
the  usual  manner,"  etc.  Without  doubt 
this  means  by  ordinary  proceedings.  Seara 
V.  Thompson,  72  Iowa,  61,  88  N.  W.  864: 
Kelley  v.  Andrews,  102  Iowa,  11»,  71  N.  W. 
25L  It  follows  that  either  party  is  entitled 
in  such  a  case  to  a  Jury  trial.  We  do  not 
say  that  where  issues  are  formed,  purely 
equitable  In  character,  even  though  the  ac- 
tion is  pending  on  the  law  side  of  the  docket 
and  there  is  no  motion  for  a  transfer,  the 
court  may  not,  on  its  motion,  even,  treat  tbe 
case  as  one  of  equitable  cognizance,  and  tri- 
able to  the  court  without  the  intervention  of 
a  Jury.  But  we  do  not  incline  to  the  view 
that  the  issue  In  the  case  before  us  was  sole- 
ly cognizable  In  equity.  There  Is  no  ques- 
tion of  title  to  lands  Involved.  Maud  Manuel 
is  claiming  that  she  is  entitled  to  the  fund, 
for  that  there  has  been  conveyed  to  her  the 
Interest  in  the  lands  formerly  held  by  her 
father  and  mother.  On  tbe  other  hand, 
plaintiff  is  claiming  that  sncb  transfer  was 
made  without  consideration  and  colorable 
only;  that  the  insolvent  parents.  Intending  to 
defraud,  had  adopted  tbe  plan  of  making  the 
conveyance  to  prevent  the  proceeds  of  the 
sale  from  being  seized  in  satisfaction  of  their 
debt  Tbe  ownership  of  the  money  in  the 
bands  of  the  referees  was  the  substance  of 
the  issue.  True  enough,  if  the  action  had 
been  to  set  aside  the  conveyance  of  the  land 
as  in  fraud  of  creditors,  the  action  could  only 
be  prosecuted  In  equity,  but  this  is  because 
equity  has  exclusive  cognizance  over  the 
matter  of  the  title  to  and  Hens  upon  lands. 
Not  so,  however,  as  to  the  title  to  personal 
property;  and  the  right  of  a  court  of  law,  in 
a  case  properly  before  It,  to  Inquire  into  and 
grant  relief  on  account  of  fraud.  Is  tie- 
men  tary  and  not  to  be  qnesttoned.  And  we 
think  this  may  be  true,  even  though  the 
fraud  may  Involve  some  previous  transfer  of 
real  property. 

As  the  record  may  not  be  the  same  upon 
another  trial,  we  need  not  discuss  other  er- 
rors assigned.  For  the  error  pointed  out,  a 
new  trial  must  be  granted,  and  the  cause  will 
be  remanded  for  that  purpose.    Reversed 


STATE  V.  BOOTH. 
(Supreme  Court  of  Iowa.      Oct.  81,  1908.) 

PERJURY— MALICIOUS  INTENT— INCOMPETENT 
EVIDENCE— OFFER  OP  PRIVILBQED  WITNESS 
—GROUNDS  FOR  REVERSAL. 

1.  In  a  iiroserution  for  falsely  swearing  that 
P.  assaulted  and  shot  defendant,  the  admiR- 
Blon  of  the  testimony  of  P.'s  son  that  prior  to 
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tha  alleged  assaalt  defendaot  propoEed  to  him 
that  they  meet  P.,  and  then  swear  to  such  an 
as:>ault.  adding  that  they  would  "get  a  pretty 
euud  stake  not  to  appuar  agaiust  him,"  is  not  so 
prejudicial  as  to  necessitate  a  reversal,  in  view 
u(  the  tzial  conrt's  twice  repeated  instructions 
(o  the  J017  to  disregard  it,  and  in  view  of  other 
evidence  showing  hostility  between  defendant 
and  P..  and  teuoing  to  show  malicious  purpose 
iu  defendant. 

2.  It  ia  not  gronnd  for  reversal  that  in  a  crim- 
inal case  the  state  offers  defendant's  physician, 
who,  on  defendant's  objecUuu  uu  the  ground 
of  privilege,  ia  not  permitted  to  testify. 

Appeal  from  Uietrict  Court,  Howard  Coun- 
ty; A.  N.  Hobaon,  Judge. 

Indictment  for  perjury.  Defendant,  baT- 
Ing  been  adjudged  guilty,  appeals.    Allirmed. 

See  88  N.  W.  344. 

H.  T.  Reed  and  a  W.  Reed,  for  appel- 
Unt  a  W.  Mullan,  Atty.  Gen.,  and  0.  A. 
Van  Vleck.  Asst  Atty.  Oen.,  for  the  State. 

PBB  ODRIAM.  The  Indictment  alleges, 
in  substance,  that  on  the  let  day  of  August, 
1S98,  in  Howard  county,  Iowa,  In  a  prelim- 
inary examination  pending  before  a  Justice 
of  the  peace,  wherein  cue  H.  H.  Perkins  was 
charged  with  an  assault  with  intent  to  com- 
mit murder,  the  defendant  herein  was  the 
complaining  witness,  and,  upon  being  duly 
sworn  in  such  proceeding,  falsely  testified 
that  on  the  evening  of  July  12,  1888,  the  said 
H.  H.  Perkins  assaulted  and  shot  him,  the 
said  Booth.  The  judgment  of  conviction  on 
this  charge  of  perjury  the  defendant  seeks  to 
revoke  upon  several  grounds. 

1.  Objection  is  made  to  the  form  and  suf- 
ficiency of  the  Indictment  It  appears,  how- 
ever, that  in  all  essential  respects  the  In- 
dictment follows  the  precedent  approved  In 
State  T.  Schill,  27  Iowa,  263,  and,  as  we  are 
content  to  adhere  to  that  authority,  the  point 
made  bj  appellant  In  this  respect  cannot 
be  sustained. 

2.  A  son  of  H.  H.  Perkbis,  testifying  as  a 
witness  for  the  state,  was  permitted,  over 
the  appellant's  objections,  to  state  that  prior 
to  the  time  when  Perkins  was  charged  to 
have  shot  Booth  the  latter  proposed  to  said 
witness  to  meet  the  old  man  (Perkins)  some- 
where, and  then  swear  that  be  (Perkins)  shot 
at  them,  adding,  by  way  of  inducement  to 
such  scheme,  that,  "We  will  get  a  pretty 
good  stake  not  to  appear  against  him."  On 
the  day  after  this  testimony  was  admitted, 
.lud  near  the  close  of  the  trial,  the  court, 
having  concluded  that  the  evidence  was  not 
admissible,  ordered  It  excluded,  and  directed 
the  jury  to  give  it  no  consideration,  which 
direction  was  repented  in  the  formal  charge 
given  to  the  Jury  at  the  conclusion  of  the 
trlaL  It  is  contended  that  the  error  result- 
ing to  the  appellant  from  the  admission  of 
this  testimony  Is  not  cured  by  the  subsequent 
order  of  exclusion.  That  error  in  the  ad- 
mlaslon  of  Improper  evidence  may  be  cured 
by  its  withdrawal  from  the  Jury  and  by 
oroper  instructions  in  relation  thereto  has 
frequently  been  held.    State  v.  Postlewait, 


14  Iowa,  446;  State  ▼.  Helm,  97  Iowa,  382, 
«6  N.  W.  751;  Kgan  v.  Murray,  80  Iowa,  183, 
45  N.  W.  5tS3.  It  is  true,  however,  that  this 
rule  Is  not  of  universal  application,  and  the 
cases  are  quite  numerous  in  which  the  evi- 
dence admitted  has  appeared  to  be  of  such 
exceptionally  injurious  character  that,  hav- 
ing once  been  impressed  upon  the  mind  and 
memory  of  the  Jurors,  no  subsequent  change 
of  ruling  by  the  court  could  eradicate  the 
prejudice  thereby  created.  Whitsett  t.  Ball- 
road,  67  Iowa,  160^  25  N.  W.  104;  Jones  v. 
Association,  92  Iowa,  662,  61  X.  W.  485. 
We  have,  then,  to  Inquire  whether  the  tes- 
timony was  of  such  peculiarly  objectionable 
character  as  to  bring  it  within  the  exception 
which  we  have  noted  to  the  general  rule. 
Its  tendency,  if  believed  by  the  Jury,  was  to 
show  that  appellant  harbored  evil  designs 
against  Perkins  prior  to  the  date  when  he 
charged  the  latter  with  shooting  him;  and. 
If  there  were  no  other  evidence  bearing  in 
the  same  general  direction,  it  could  well  be 
believed  to  have  had  much  influence  In  se- 
curing the  verdict  of  guilty.  But  an  exam- 
ination of  the  record  discloses  an  abundance 
of  testimony,  admitted  without  objection, 
showing  that  the  relations  between  Booth 
and  Perkins  bad  long  been  of  a  very  hostile 
character,  and  the  story  related  by  Perkins' 
son  constituted  but  one  of  numerous  circum- 
stances from  which  the  Jury  might  have  In- 
ferred the  existence  of  a  malicious  purpose 
on  part  of  the  defendant.  In  our  Judgment, 
therefore,  the  recital  of  this  alleged  con- 
versation, followed,  as  it  was,  by  the  court's 
order  striking  It  from  the  evidence,  and  by 
explicit  Instructions  to  the  Jury  to  disregard 
It,  afiFords  no  ground  for  reversal.  The  or- 
dinary presumption  is  that  the  Jury  obeys 
the  direction  of  the  court,  and  we  find  noth- 
ing in  the  case  before  us  to  characterize  it 
as  an  exception  to  that  rule. 

8.  The  instructions  of  the  court  as  to  the 
sufiSclcncy  of  corrolMratlng  testimony  in  sup- 
port of  the  charge  of  perjury  are  criticised 
by  counsel.  The  paragraph  especially  refer- 
red to  appears  to  have  been  copied  from  an 
instruction  approved  by  this  court  In  State 
V.  Raymond,  20  Iowa,  582.  The  language 
employed  (as  is  noted  in  the  cited  cases)  is 
not  happily  chosen,  by  reason  of  its  some- 
what ambiguous  statement,  and  should,  we 
think,  be  avoided  by  trial  court;  but  the  cor- 
rect principle  Is  not  so  obscured  that  we  feel 
Jtistlfied  in  disregarding  the  precedent,  and 
holding  the  giving  of  the  Instruction  to  have 
been  erroneous.  An  instruction  oftered  by 
the  appellant  upon  the  question  of  corrob- 
orating testimony  contains  a  fair  statement 
of  the  correct  rule,  and  might  well  have  been 
given  to  the  Jury;  but  the  rule  therein  stated 
is,  we  think,  substantially  contained  in  the 
instruction  given  upon  the  court's  own  mo- 
tion as  the  same  Is  Interpreted  In  the  Ray- 
mond Clase. 

4.  A  physician  who  treated  the  appellant 
for  the  Injury  which  he  claimed  to  have  re- 
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celved  at  the  bands  of  Perkins  traa  offered 
aa  a  witness  by  the  state,  and  upon  tbe  ob- 
jection of  the  defendant  his  testimony  was 
excluded  under  the  statute  relating  to  In- 
formation received  in  professional  confidence. 
It  Is  said  this  offer  was  In  Itself  such  error 
as  will  Justify  a  reversal,  and  In  support  of 
this  contention  we  are  cited  to  McConnell  t. 
Osage,  80  Iowa,  283,  46  M.  W.  550,  8  L.  R.  A. 
778.  The  cases  are  .not  parallel  In  fact  or 
principle.  In  the  McDonnell  Case  the  plain- 
tiff upon  cross-examination  was  asked  and 
compelled  to  answer  under  oath  whether 
she  was  willing  to  waive  the  statutory  ob- 
jection to  tbe  testimony  of  her  physician, 
and  this  we  beld  to  be  error.  Had  the  de- 
fendant In  that  case  done  no  more  than  to 
offer  the  physician  aa  a  witness  in  its  own 
behalf,  and  left  it  to  the  plaintiff  or  her 
counsel  to  make  or  waive  the  objection  to 
his  competency,  we  think  no  error  would 
have  been  committed.  The  mere  offer  of 
testimony  which  is  competent  and  material 
in  itself,  bat  is  excluded  only  because  of  the 
incompetency  of  tbe  witness,  does  not,  or^ 
dinarily  at  least,  afford  any  ground  for  the 
assignment  of  error.  What  may  be  the  rule 
in  exceptional  cases  where  tbe  offer  is  made 
in  evident  bad  faith  merely  to  force  a  party 
into  apparent  discredit  before  the  Jury,  we 
need  not  here  consider. 

5.  It  is  urged  finally  'Qtat  tbe  verdict  is 
without  sufficient  support  in  the  evidence. 
It  would  be  unprofitable  to  attempt  to  re- 
view all  the  testimony  tn  detail.  The  fact 
that  appellant  did  testify  to  the  alleged  shoot- 
ing is  not  disputed.  Perkins  denied  the  truth 
of  the  charge,  and  his  denial  was  corrob- 
orated by  proof  of  numerous  circumstances, 
thus  presenting  a  question  of  fact  peculiarly 
within  the  province  of  the  Jury.  True,  the 
denial  by  Perkins  is  not  in  all  respects  re- 
sponsive and  direct  but,  given  Its  most  fa- 
vorable construction,  it  Is  quite  complete. 
The  verdict  Is  not  without  support  in  the 
evidence,  and  we  cannot  Interfere  with  it 
simply  because  as  Jurors  we  might  have 
reached  a  different  result. 

The  Judgment  of  the  district  court  Is  there- 
fore affirmed. 


SCHOOL  DIST.  OF  GRANT  TP.  y.  INDB- 
PBNDBNT  SCHOOL  DIST.  OP  CAB- 
BOLL. 

(Supreme  Court  of  Iowa.      Oct  81,  1808.) 

SCHOOL  DISTRICTS— LIABILITIBS-TAXPATBRS' 
ACTION— ACTION  BY  TOWNSHIP  BOARD— RE- 
FUSAL   TO    SUHS-CLAIU— PRBSENTATION. 

1.  A  taxpayer  cannot  prosecute  an  action  on 
behalf  of  nil  school  district  to  recover  money 
due,  unless  he  has  first  demanded  that  the  town- 
ship board  proceed  to  bring  such  action,  and 
bis  demand  is  refused. 

2.  An  action  cannot  be  maintained  to  recover 
money  from  an  independent  school  district,  al- 
leged to  belong  to  another  district  where  no 
claim  has  been  presented  to  the  board  of  defend- 
ant district  for  payment  and  refused. 


Appeal  from  District  Court  Carroll  Oonm- 
ty;  Z.  A.  Church,  Jndga 

In  the  original  petition  filed  the  plaintiff 
is  designated  as  "School  District  of  Grant 
Township,  by  its  president  R.  Odendahl,  and 
taxpayer."  Upon  coming  in,  the  defendant 
ffied  a  motion  "to  require  tbe  parties  plain- 
tiff to  elect  which  of  tbem  will  proceed  and 
prosecute  this  action."  No  mllng  seems  to 
have  been  had  upon  this  motion,  but  there- 
after tbe  school  district  of  Grant  township 
appeared  by  a  committee  of  its  board,  and 
by  writing  filed  represented  to  the  court  tba't 
all  matters  of  difference  with  the  defendant 
district  bad  been  fully  settled,  and  all  sums 
due  paid,  and  asked  that  this  action  be  dis- 
missed, so  far  as  the  same  In  any  way  per- 
tains to  said  district  township.  It  does  not 
appear  tbat  R.  Odendahl  in  any  way  object- 
ed to  this,  or  that  any  order  relating  directly 
thereto  was  made  by  tbe  court  Thereafter 
Odendahl  appeared,  and  In  writiiig  recited 
that  since  the  commencement  of  the  action 
his  term  of  office  as  president  of  the  board 
of  directors  had  expired,  and  asking  that  as  a 
taxpayer  he  be  allowed  to  file  an  amended 
and  substituted  petition  "to  recover  all  and 
determine  all  the  right  that  belongs  to  said 
school  district  township  of  Grant"  Leave 
was  granted,  and  a  petition  was  ffied,  the 
material  averments  of  which  are  aa  followa: 
That  plaintiff  is,  and  for  15  years  has  been, 
a  resident  and  taxpayer  of  said  Grant  town- 
ship, his  property  being  situated  In  section 
18  thereof;  tbat  the  township  is  organized 
as  a  school  district  township  with  all  ttao 
powers  conferred  by  law;  that  defendant  is 
a  school  corporation;  that  April  24,  1888, 
plaintiff,  with  others,  filed  a  petition  with 
the  board  of  defendant  to  have  certain  terri- 
tory, which  Includes  said  section  18,  restored 
to  said  district  township,  which  petition  was 
refused.  It  is  then  recited  that  an  action  of 
mandamus  was  brought  which  finally  reach- 
ed this  court  and  was  determined  October 
11,  1896;  tbat  in  said  action  the  territory  in 
question  was  ordered  restored.  The  allega- 
tion follows  that  taxes  upon  property  includ- 
ed within  the  limits  of  the  territory  in  ques- 
tion was  levied  and  collected  by  the  defend- 
ant from  the  years  1888  to  1895,  inclusive, 
amounting  in  all  to  $3,000.  Plaintiff  says 
the  officers  of  the  district  township  refuse  to 
prosecute  this  action,  and  tbat  tbe  attempted 
dismissal  filed  was  without  consideration, 
and  was  not  done  by  authority  of  the  board, 
but  was  the  act  of  the  Individual  members 
thereof.  To  avoid  the  statute  of  limitations, 
plaintiff  pleads  the  pendency  of  the  manda- 
mus proceedlnga  The  prayer  of  the  peti- 
tion is  that  the  taxes  taken  by  defendant  for 
the  years  named  be  restored  to  the  school 
fund  of  the  district  township,  or  that  Judg- 
ment for  the  amount  be  entered  against  de- 
fendant in  favor  of  plaintiff  for  the  use  and 
benefit  of  tbe  district  To  this  petition  ttie 
defendant  interposed  a  demurrer,  which,  up- 
on hearing,  was  sustained.    Plaintiff  baving 
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elected  to  stand  on  his  petition,  and  refusing 
to  plead  fartber,  lila  petition  was  dlamleaed, 
and  Jndgment  was  entered  against  him  for 
costs.  From  thla  Judgment  he  appeals.  Af- 
firmed. 

M.  R.  McCrary  and  J.  B.  McCrary,  for  ap- 
pellant F.  M.  Powers  and  Lee  &  Robb,  for 
appellee. 

PER  CURIAM.  In  the  demurrer  the  point 
Is  made  that  the  petition  discloses  no  right  on 
the  part  of  plaintiff  to  prosecute  this  action, 
and  we  think  the  point  well  taken.  If  right 
of  recovery  there  was.  It  belonged  to  the  dis- 
trict township.  In  any  event,  before  a  tax- 
payer can  prosecute  an  action  on  behalf  of 
his  school  district  he  must  make  It  appear 
that  he  has  demanded  of  the  board  that  It 
proceed  to  bring  such  action,  and  that  bis 
demand  has  been  refused.  Ind.  District,  etc., 
T.  GooMn,  72  Iowa,  389,  34  N.  W.  174. 

The  further  point  Is  made  by  the  demur- 
rer that,  in  any  event.  It  does  not  appear 
that  the  claim  sued  upon  -was  ever  presented 
to  the  board  of  the  defendant  district,  and 
payment  of  the  sum  demanded,  which  was 
refused.  This  point  is  also  well  taken.  Code, 
i  2780;  Pierson  t.  Ind.  District,  106  Iowa, 
696,  T7  N.  W.  494.    • 

It  Is  unnecessary  that  we  make  reference 
to  other  grounds  of  the  demurrer,  and,  In  the 
Tiew  we  take  of  the  case,  we  need  not  ex- 
press any  opinion  upon  otiier  questions  pre- 
sented and  discussed  hy  counsel  in  argument 

The  motion  to  strike  and  to  dismiss  Is  over- 
mled,  and  the  Judgment  of  the  court  below  Is 
affirmed. 


STATE  T.  LINHOFF. 
(Sopreme  Court  of  Iowa.      Oct.  80,  1908.) 

HOWCIDB  —  INDICTMENT  —  CONSTRUCJTION  — 
DBORBB  —  PRBSUMPTION  OF  INNOCBNCB  — 
8BLP-DKFBNSB— ASSAULT  —  RBTRBAT  FROM 
DANOBR. 

1.  An  indictment  charging  that  defendant  did 
villfDlir,  fektnionaly,  deliberately,  premeditated- 
It,  and  of  her  malice  aforethought,  make  an  as- 
nolt  Bgalnat  the  body  of  deceased  with  a  dead- 
ly weapon,  being  a  revolver ;  that  defendant 
then  and  there  held  in  her  band  said  revolver, 
ttieo  and  there  being  loaded,  and  charged  with 
powder  and  bullet  with  a  specific  intent  on  her 
part  to  shoot,  kill  and  mnrder  the  deceased 
willfully,  feloniously,  deliberately,  premeditated- 
ly  and  of  her  malice  aforethought,  and  did  dis- 
rbarge  the  contents  of  said  revolver  into  the 
l>ody  of  said  deceased,  felonionsly,  etc.,  inflict- 
ing a  mortal  wound,  from  which  wound  in- 
fliirted  as  aforesaid  deceased  died— did  not 
rharge,  except  by  the  merest  inference,  that  the 
sKianlt  was  made  with  the  intent  to  kill,  nor  al- 
lege that  the  revolver  was  fired  oS  with  that 
intent,  and  did  not  charge  murder  in  the  first 
deijree. 

i.  Where  a  jury  was  instructed  that  defend- 
tnt  is  presumed  to  be  innocent  unless  he  la  prov- 
en gDiltj  beyond  a  reasonable  doubt,  and  that 
it  wig  for  the  state  to  prove  every  fact  essential 
tn  defendant's  conviction  beyond  a  reasonable 
doubt,  and  that  these  rules  were  to  be  regarded 
tbronghont  their  consideration  of  the  case,  it 
was  not  error  to  refuse  instructions  defining  or 
tluddathig  the  doctrine  of  such  presumption. 


8.  The  presumption  that  defendant  is  inno- 
cent until  he  is  proven  gnUty  beyond  a  reason- 
able doubt  does  not  stand  as  so  much  evidence. 

4.  It  was  not  error  to  refuse  instructions,  the 
substance  of  which  was  fully  covered  by  in- 
structions given. 

5.  A  person,  when  attacked  by  another,  may 
pursue  nis  adversary,  until  he  finds  himself  out 
of  danger,  and  not  merely  until  he  finds  himself 
out  of  apparent  danger. 

6.  Where  deceased  attacked  defendant,  and 
was  killed  by  one  of  five  shots  fired  in  succes- 
sion by  defendant,  defendant  was  not  guilty  of 
manslaughter  if  deceased  was  killed  by  a  shot 
fired  while  defendant  was  acting  in  self-defense, 

I  though  defendant  continued  to  shoot  under  the 
influence  of  heat  of  blood  and  passion,  caused 
by  such  assault. 

Appeal  from  District  Court,  Cerro  Gordo 
County;  Clifford  Smith,  Judge. 

Defendant  was  indicted  for  the  crime  of 
j  killing  Ed  Bromley.  On  being  tried  to  a 
I  Jury,  she  was  convicted  of  manslaughter. 
i  and  sentenced  to  a  term  of  two  years  in  the 
i  State  Penitentiary.    She  appeals.    Reversed. 

I  Olass,  McConlogue  &  Wltwer  and  Blythe, 
Markley  &  Rule,  for  appellant  Chas.  W. 
Mullan,  Atty.  Oen.,  and  Chas.  A.  Van  Vleck. 
Asst.  Atty.  Gen.,  for  the  State. 

DEEMER,  J.  The  charging  part  of  the 
Indictment  reads:  "The  said  L.  K.  LinhoS, 
on  the  20th  day  of  August  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  one 
(1901),  In  the  county  aforesaid,  did  willfully, 
feloniously,  deliberately,  premeditutedly  and 
of  her  malice  aforethought  make  an  assault 
In,  upon,  against  the  body  of  one  Ed  Brom- 
ley, with  a  deadly  weapon,  being  a  revolver, 
that  the  said  L.  K.  Linhoff,  then  and  there 
held  in  her  hand,  said  revolver  then  and  there 
being  loaded  and  charged  with  powder  and 
bullet  with  the  specific  Intent  on  her  part  to 
shoot  and  kill  and  murder  the  said  Ed  Brom- 
ley willfully,  feloniously,  deliberately,  pre- 
medltatedly  and  of  her  malice  aforethought, 
and  That  the  said  L.  K.  Linhoff  did  then  and 
there  with  said  deadly  weapon,  being  a  re- 
volver loaded  and  charged  and  held  in  her 
hand  as  aforesaid,  shoot  off,  and  discharge 
the  contents  of  the  said  deadly  weapon  at, 
against  and  into  the  body  of  the  said  Ed 
Bromley  willfully,  feloniously,  deliberately, 
unlawfully,  premedltatedly  and  of  her,  the 
said  L.  K.  Linhoff,  malice  aforethought,  in- 
flicting upon  and  In  the  body  of  the  said 
Ed  Bromley  a  mortal  wound  from  which  said 
mortal  wound  inflicted  as  aforesaid  the  said 
Ed  Bromley  did  then  and  there  die."  The 
trial  court  submitted  the  case  on  the  theory 
that  this  Indictment  charges  murder  in  the 
first  degree.  Defendant  complains  of  this, 
and  says  that  no  higher  crime  than  murder 
in  the  second  deg;ree  Is  charged.  It  will  be 
observed  that  the  language  is  not  carefully 
chosen.  To  constitute  murder  in  the  first 
degree.  It  must  appear  not  only  that  the  re- 
volver, if  that  be  the  means  used,  was  shot 
off  with  the  specific  Intent  to  kill,  but  also 
that  it  was  done  willfully,  deliberately,  pre- 
medltatedly, and  with  malice  aforethought 
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It  is  quite  common  to  cbarge  an  aasaiilt  as 
well  as  the  killing,  and  when  this  is  done  it 
must  appear  that  both  were  willful,  delib- 
erate, and  premeditated,  and  that  the  shoot- 
ing, or  whatever  the  means  used,  was  with 
Intent  to  kill.  State  v.  McCormlck,  27  Iowa, 
402;  State  t.  Watklns,  Id.  415;  State  v. 
Baldwin,  79  Iowa.  718,  45  N.  W.  287;  State 
V.  Andrews,  84  Iowa,  88,  50  N.  W.  549. 

Tested  by  these  rules,  let  ns  see  If  the  In- 
dictment In  this  case  charges  that  the  kllllnt; 
was  done  willfully,  deliberately,  premeditat- 
cdly,  and  with  malice  aforethought  A  will- 
ful, deliberate,  and  premeditated  assault  is 
charged,  which  Is  said  to  have  been  made 
with  a  revolver,  "then  and  there  being  loaded 
with  powder  and  bullet,  with  the  specific 
Intent  to  kill  and  murder."  Whether  or  not 
the  assault  was  made  with  specific  Intent 
to  kill,  or  the  revolver  was  loaded  and  char- 
ged with  specific  intent  to  kill  and  murder,  is 
left  to  Inference.  Explanatory  clauses  gen- 
erally relate  to  those  expressions  to  which 
they  stand  closest.  According  to  this  rule 
of  grammatical  construction,  the  indictment 
does  not  even  charge  that  the  assault  was 
with  Intent  to  kill.  But  It  also  charges  that 
defendant  did  then  and  there,  with  said 
weapon,  loaded  and  charged  as  aforesaid, 
shoot  oS  and  discharge  the  contents  thereof 
into  the  body  of  Ed  Bromley  willfully,  de- 
liberately, premeditatedly,  etc..  Inflicting  a 
mortal  wound,  etc.  In  this  respect  the  in- 
dictment is  much  like  the  one  disapproved 
in  State  v.  Andrews,  supra,  where  we  said: 
"The  indictment  accuses  the  defendant  of 
having  infiicted  the  wound  which  caused  the 
death  •  •  •  feloniously,  deliberately,  pre- 
meditatedly, and  with  malice  aforethought, 
but  except  In  the  concluding  part  it  does  not 
charge  that  the  murder  was  so  committed. 
The  case  is  within  the  riile  announced  la 
State  V.  McCJormlck,  27  Iowa,  403,  and,  fol- 
lowing that  case,  we  must  hold  that  the  in- 
dictment dues  not  charge  the  defendant  with 
the  crime  of  murder  In  the  first  degree,  as 
to  authorize  his  trial  for  that  offense."  More- 
over, in  the  instant  case  the  Indictment  does 
not  directly  charge  that  the  revolver  was  shot 
off  with  the  intent  to  kill.  That  Is  left  to 
inference  and  intendment  All  that  is  char- 
ged is  that  defendant  made  an  assault  with 
a  revolver,  loaded  with  intent  to  kill,  and  did 
then  and  there  shoot  off  the  revolver  into  the 
body  of  Bromley  willfully,  deliberately,  pre- 
meditatedly, etc.,  infiicting  a  mortal  wound, 
which  caused  death.  It  is  not  charged,  ex- 
cept by  the  merest  Inference,  that  the  as- 
sault was  made  with  the  Intent  to  kill,  nor 
Is  it  alleged  that  the  revolver  was  fired  <^ 
with  that  Intent  As  said  In  State  v.  Mc- 
Cormlck, supra:  "The  indictment  does,  in- 
deed, cbarge  tliat  the  assault  was  willful, 
deliberate,  and  premeditated,  that  the  blow 
was  dealt  purposely,  deliberately,  and  with 
premeditation,  but  It  does  not  charge  that  It 
was  thus  dealt  for  the  purpose  or  with  the 
Intent  to  kUl,  or  that  the  killing— the  taking 


of  the  life  of  the  deceased^was  wlllfnl,  de- 
liberate, and  premeditated.  It  needs  no  ar- 
guments to  show  that  an  assault  may  be 
willful,  deliberate,  and  premeditated  without 
there  being  any  intent  whatever  on  the  part 
of  the  assailant  to  kill,  or  take  the  life  of, 
the  person  assaulted."  There  is  no  doubt,  in 
view  of  the  rule  laid  down  in  these  cases, 
that  the  indictment  does  not  charge  murder 
In  the  first  degree. 

The  Attorney  General  relies  on  State  v. 
Stanley,  33  Iowa,  528;  State  v.  Shelton,  64 
Iowa,  336,  20  N.  W.  459;  State  v.  Dooley, 
88  Iowa,  589,  57  N.  W.  414.  But  they  do  not 
sustain  his  position.  In  Stanley's  Case  tbe 
indictment,  after  charging  an  assault  with 
a  revolver  loaded  with  powder  and  bullet, 
proceeds,  "And  then  and  there  the  said  Stan- 
ley did,  by  lying  In  wait,  and  with  the  spe- 
ciflc  intent  to  kill,  willfully,  deliberately," 
etc.,  "shoot  and  discharge  the  contents  of 
said  revolver  into  the  body  of,"  etc,  "there- 
by inflicting  a  mortal  wound,"  etc.  In  Shel- 
ton's  Case  the  language  Is  almost  Identical 
with  that  used  in  the  Indictment  In  the 
Stanley  Case,  and  the  same  may  be  said  of 
the  indictment  in  Dooley's  Case.  The  indict- 
ment under  consideration  nowhere  charges 
that  the  act  which  caused  the  death  was  done 
with  the  specific  Intent  to  kill.  The  most 
that  can  be  said  of  it  is  that  It  charges  an 
assault  with  a  revolver,  loaded  with  specific 
intent  to  kill,  and  a  willful,  deliberate,  and 
premeditated  and  felonious  discharge  of  the 
revolver  In  and  upon  tbe  body  of  Bronaley, 
which  resulted  in  a  mortal  wound.  The  trial 
court  was  In  error  in  submitting  the  ques- 
tion of  murder  In  the  first  degree  to  the  Jury. 
Even  had  the  indictment  been  sufficient, 
we  still  think  the  evidence  does  not  warrant 
the  submission  of  this  degree  of  crime.  As 
there  must  be  a  retrial  of  the  case,  we  shall 
not  dwell  upon  the  evidence  any  further  than 
is  necessary  to  an  understanding  of  tbe 
points  decided. 
I  2.  Tbe  trial  court  gave  the  usual  Instmc- 
'  tion  with  reference  to  the  presumption  of  In- 
nocence, and  added:  "These  rules  with  ref- 
erence to  the  presumption  of  Innocence  and 
the  burden  of  proof  are  among  the  funda- 
mental principles  of  our  law,  and  must  be 
regarded  throughout  your  consideration  of 
the  evidence."  Defendant  asked  Instructions 
to  the  effect  that  this  presumption  stood  as 
so  much  evidence.  Indeed,  his  counsel  seems 
to  have  copied  a  part  of  tbe  opinion  of  the 
Supreme  C6urt  of  the  United  States  in  Coffin 
v.  U.  S.,  166  U.  S.  432,  15  Sup.  Ct  394,  39 
L.  Ed.  481,  in  one  of  their  requests.  There 
has  been  much  speculation  regarding  the 
logical  correctness  of  the  argument  used  by 
the  court  in  that  case,  and  we  have  recently 
had  occasion  to  say  something  regarding  the 
use  of  the  word  "presumption."  See  State 
V.  Thiele  (Iowa)  94  N.  W.  256.  An  essay  on 
the  proper  construction  of  the  word  would 
be  profitless  at  this  time,  for,  as  we  view  it. 
tbe  trial  court  did  not  err  in  denying  tl.e  de- 
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fendanrs  reqneata.  Wbatever  the  trae  rule 
regarding  tbe  use  and  value  of  a  presump- 
tloii,  there  la  always  danger  of  obscuring  it 
by  OTerreflnement.  When  a  Jury  Is  Instruct- 
ed, as  in  this  case,  that  a  defendant  is  pre- 
sumed to  be  Innocent  unless  and  until  he  Is 
proven  guilty  beyond  a  reasonable  doubt, 
and  that  it  is  for  the  state  to  prove  every 
fact  essential  to  defendant's  conviction  be- 
yond a  reasonable  doubt,  and  that  these  rules 
are  to  be  regarded  throughout  their  consid- 
eration of  the  case,  it  has  a  more  certain 
guide  than  vrhere  a  trial  court  attempts  by 
definition  and  elucidation  to  explain  the  gene- 
sla,  growth,  and  legal  aspect  of  the  doctrine. 
There  was  no  error  in  the  instruction  given. 
This  la  c««ceded.  And  we  do  not  think  there 
was  any  error  in  refusing  to  give  the  ones 
asked.  It  la  enough  to  say  that  we  do  not 
approve  of  the  doctrine  that  legal  presump- 
tions such  as  the  one  In  question  are  to  be 
treated  as  evidence.  Indeed,  the  Supreme 
Court  of  the  United  States  has  repudiated 
that  rule.  Agnew  v.  U.  S.,  165  U.  S.  86,  17 
Sup.  Ct.  235,  41  L.  Ed.  624;  See,  also.  People 
v.  Ostrander,  110  Bllch.  60,  67  N.  W.  1079. 

S.  Defendant  claims  that  what  she  did  was 
in  defense  of  her  husband  and  of  her  habita- 
tion, and  she  asked  an  instruction  to  the  ef- 
fect that  as  she  was  upon  her  own  premises 
when  she  claims  she  was  attacked,  she  was 
not  required  to  retreat  The  instruction  was 
correct  but  as  the  trial  court  fully  covered 
the  ground  in  its  thirteenth  instruction,  tb^re 
was  no  error. 

4.  Mention  has  already  been  made  of  tbe 
fkct  that  dtfendant  claims  to  have  acted  in 
defense  of  her  husband  and  of  ber  habita- 
tioD.  It  is  undisputed  that  she  fired  five 
ihots  from  a  nvotrer  in  rapid  succession,  one 
of  which  took  effect  and  resulted  in  the  death 
of  Bromley.  In  Instruction  No.  10  the  Jury 
wag  instructed  as  follows:  "The  right  of 
defense  la  founded  on  necessity,  and  is  lim- 
ited by  necessity,  either  real  or  apparent 
nie  light  to  kill  an  assailant  in  defense  of 
another  begins  and  ends  where  the  necessity 
to  save  the  person  defended  from  death  or 
great  bodily  Iiarm  apparently  begins  and 
endsL  Therefore,  even  if  the  Bromleys  at- 
tacked linhoff  with  felonious  intent,  if  they 
abandoned  the  attack  and  retreated,  so  that 
danger  of  death  or  great  bodily  barm  from 
this  was  over,  and  this  was  apparent  to  the 
defendant  her  right  to  kill  (if  existing  until 
then)  would  thereupon  end.  If,  however, 
■be  merely  continued  to  shoot  under  the  in- 
flaence  of  heat  of  blood  and  passion  caused 
by- such  assault  and  conflict  she  would  only 
be  guilty  of  manslaughter.  Begard  should 
be  had  to  the  partial  obscurity  of  the  night, 
the  nature  of  the  conflict  the  distance  the 
defendant  was  from  it  her  iiosition  with  ref- 
erence to  tbe  other  parties,  the  rapidity  of 
tbe  shots,  tlie  smoke,  if  any,  therefrom,  and 
111  the  drcomstancet.  Here,  as  elsewhere, 
Ibe  burden  of  proof  Is  on  the  state."  This 
iostraction  is  erroneous  in  at  least  two  par- 


ticulars. In  the  first  place,  if  one  to  unlaw- 
fully attacked,  he  may  defend  himself 
against  the  attack  until  he  finds  himself  out 
of  danger.  The  use  of  the  word  "apparent" 
as  applied  to  tbe  doctrine  of  retreat  from 
one's  adversary,  is  misleading.  Where  one 
unlawfully  attacks  another,  that  other  has 
the  right  to  protect  himself  against  the  at- 
tack, and  to  save  himself  from  harm,  and  is 
not  bound  to  draw  nice  calculations  from  ap- 
pearances. These  are  sometimes  deceiving. 
The  rule,  as  we  understand  it  is  that  the 
one  attacked  may  pursue  his  adversary  un- 
til he  finds  himself  out  of  danger.  State  v. 
Collins,  32  Iowa,  36.  But  the  more  serious 
error  In  the  instruction  Is  in  the  paragraph 
relating  to  tbe  continuance  of  the  shooting. 
It  will  be  observed  that  no  reference  is  made 
In  this  Instruction  to  the  fatal  shot  The  lan- 
guage Is  that,  if  she  "continued  to  shoot  un- 
der the  Influence  of  heat  of  blood  and  pas- 
sion, caused  by  such  an  assault  and  conflict, 
she  would  only  be  guilty  of  manslaughter," 
and  this  without  reference  to  whether  the 
fatal  shot  was  fired  before  or  after  Bromley 
abandoned  the  attack.  If  the  shot  which  in- 
flicted the  wound  was  fired  before  Bromley 
retreated,  then  it  was  entirely  immaterial 
how  many  shots  were  fired  afterwards.  De- 
fendant should  not  be  convicted  because  she 
fired  inetfectlvely  after  her  assailant  had 
retreated.  Careful  analysis  of  the  instruction 
in  tlie  light  of  the  evidence  adduced,  which 
tended  to  show  that  it  was  tbe  third  shot 
which  took  effect  leads  us  to  the  conclusion 
that  it  cannot  be  sustained. 

S.  Some  other  questions  are  argued,  which 
are  not  likely  to  arise  on  a  retrial;  hence 
they  need  not  be  considered. 

For  the  errors  pointed  out,  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  retrial.    Reversed. 

SHBBWIN,  J.  I  concur  in  the  result 
reached,  but  do  not  agree  with  the  conclu- 
sion announced  In  the  first  division  of  tbe 
opinion. 


PETERSEN  V.  BALL. 
(Supreme  Court  of  Iowa.     Oct  26,  1903.) 

ASSIONMENTS— WAGES— NOTICE  TO  DEBTOR- 
WRITING— PLEADING— SPECIAL  DEFENSES  — 
MOTION  TO  STRIKE  —  GENERAL  DENIAL  — 
PROOF— JUDGMENT— AFFIRMANCE. 

1.  Under  tbe  express  provisions  of  Code,  t 
34(J1,  in  an  action  by  the  assignee  of  a  chose 
In  action  tbe  defendant  can  only  interpose  such 
defenses  as  existed  in  his  favor  against  the  as- 
signor before  notice  of  the  assignment. 

2.  Code,  I  3047,  providing  tliat  an  open  ac- 
count of  money  due  may  be  assigned,  and  the 
assignee  will  have  a  right  of  action  thereon  in 
his  own  name,  subject  to  such  defenses  and 
counterclaims  as  are  allowed  against  instru- 
ments promising  to  pay  money  in  property  or 
labor,  etc.,  before  notice  of  the  assignment  giv- 
en to  tbe  debtor  in  writing  by  tbe  assignee,  does 
not  apply  to  an  assignment  of  wa^res  to  be  earn- 
ed in  the  future  under  an  existing  employment 

f  1.  Set  Autcnments,  voL  4,  Cent  Dig.  i  Ut. 
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3.  Where,  In  an  action  by  an  assignee  of 
wages  to  be  earned  in  the  future,  the  employer 
Interposed  a  general  denial,  including  the  alle- 
gations relating  to  the  assignment,  the  employ- 
ment of  the  assignor,  and  defendant's  rernsal 
to  retain  out  of  his  wages  the  portion  covered 
by  the  assignment,  and,  in  addition,  set  up  cer- 
tain a£9rmatiTe  defenses,  which  plaintiff  moved 
to  strike,  and,  after  his  motion  was  denied, 
elected  to  stand  thereon,  and  appealed  from  a 
judgment  in  favor  of  defendant,  without  prov- 
ing the  affirmative  allegations  of  the  petition 
covered  by  the  general  denial,  the  judgment  will 
be  affirmed. 

Appeal  from  District  Court,  Clinton  Oonn- 
ty;  AV.  F.  Brannan,  Judge. 

Action  to  recover  wages  assigned  to  plain- 
tiff by  one  Charles  Brown,  who  at  the  time 
of  the  assignment  was,  and  for  some  time 
thereafter  continiied  to  be,  an  employfi  of  the 
defendant  There  was  an  answer  for  de- 
fendant In  several  divisions.  Plaintiff  moved 
to  strike  out  some  of  the  divisions  of  the  an- 
swer, and,  on  the  overruling  of  his  motion, 
elected  to  stand  thereon,  and  judgment  was 
rendered  for  the  defendant,  from  which  plain- 
tiff appeals.    Affirmed. 

Walliker  Bros.,  for  appellant 

McCLAIN,  J.  It  is  alleged  in  the  petition 
that  Charles  Brown,  being  indebted  to  plain- 
tiff on  account,  and  being  in  the  employ  of 
defendant,  executed  and  delivered  to  plain- 
tiff a  written  assignment  of  a  portion  of  the 
wages  which  should  liecome  due  to  him  from 
defendant;  such  assignment  being  in  the 
following  language:  "Clinton,  Iowa,  Dec.  21, 
1898.  For  valuable  consideration,  I  hereby 
assign,  transfer  and  set  over  to  J.  M.  Peter- 
sen the  amount  of  (1.00  per  week  due  me 
from  my  wages  until  May  1,  1899,  and  then 
$2.00  a  week  until  Nov.  1,  1899,  and  so  on 
until  bill  is  paid  up,  the  amount  of  one  hun- 
dred and  slxty-flve  dollars  and  seven  cents 
(5165.07).  Charles  Brown,"  It  Is  further  al- 
leged that  said  Brown  continued  to  work 
for  the  defendant  for  such  length  of  time  aft- 
er the  assignment  that  the  portion  of  his 
wages  referred  to  in  the  above  Instrument 
would  have  amounted  to  $150,  but  that,  al- 
though defendant  had  oral  notice  of  such  as- 
signment, he  failed  and  refused  to  retain  out 
of  the  wages  of  Brown  the  portion  thereof  as- 
signed to  plaintiff,  except  the  sum  of  |5, 
which  he  has  not  paid  to  plaintiff,  and  that 
he  refuses  to  pay  to  plaintiff  the  amount  of 
$150,  which  is  the  amount  which  he  should 
have  retained  out  of  said  Brown's  wages 
and  paid  over  to  plaintiff.  In  separate  di- 
visions of  his  answer,  defendant  denied  the 
allegations  of  plaintiff's  petition,  except  that 
he  admitted  being  told  by  plaintiff  that  plain- 
tiff had  an  assignment  from  Brown  of  a  por- 
tion of  his  wages  to  be  thereafter  earned,  pay- 
able $1  per  week;  but  he  alleged  that  as  to 
whether  or  not  said  Brown  signed  the  assign- 
ment, a  copy  of  which  is  set  out  in  plaintiff's 
petition,  or  executed  or  delivered  the  same  to 
plaintiff,  the  defendant  had  neither  knowl- 
edge nw  information  sufficient  to  enable  him 


to  form  a  belief;  further,  tbat  said  Brown 
was  at  the  date  of  the  assignment  a  married 
man,  the  bead  of  a  family,  and  had  no  wages 
due  or  owing  him  by  defendant,  and  that 
wages  which  became  due  to  him  aft^  sncb 
assignment  were  for  his  personal  services  as 
laborer,  and  were  exempt,  and  that  Brown's 
wife  did  not  Join  In  the  assignment:  fur- 
ther, that  no  written  notice  was  errer  gfYot 
to  defendant  by  plaintiff  of  said  assignment 
and  that  before  the  bringing  of  plalntUTs 
action,  defendant  had  paid  to  Brown  all  the 
wages  due  or  owing  him  by  defendant 
There  was  another  division  of  the  answer, 
containing  allegations  to  the  effect  that 
Brown  demanded  of  defendant  all  tbe  wages 
due  or  owing  him,  claiming  them  as  personal 
earnings,  and  threatened  to  quit  defendant's 
employ  if  he  was  not  paid  his  wages  In  fnll; 
but  as  no  question  arises  under  this  division 
of  tbe  answer  which  it  is  necessary  for  us  to 
decide  in  the  dispoBltion  which  we  make  of 
the  case,  we  need  not  further  consider  It 

The  motion  to  strike,  so  far  as  it  Is  neces- 
sary to  state  It  properly  raised  the  question 
as  to  the  sufficiency  of  the  division  of  tbe  an- 
swer relating  to  the  exemption  of  Uie  wages, 
and  the  absence  of  a  written  notice  to  defend- 
ant as  a  defense  to  plaintiff's  action.  It  was 
in  effect  a  spedflc  demurrer  to  each  of  these 
divisions  of  the  answer,  as  not  stating  matter 
constituting  a  defense,  and  we  shall  treat 
the  action  of  tbe  court  as  though  such  a  de- 
murrer had  been  Interposed  and  ovomled. 
The  ruling  with  reference  to  the  allegation 
that  the  wages  earned  by  Brown  were  ex- 
empt involves  a  constructlMi  of  a  provision 
found  in  Code,  i  2906,  as  follows:  "No  In- 
cumbrance of  personal  property  wblch  may 
be  held  exempt  from  execution  by  tbe  bead 
of  a  family.  If  a  resident  of  this  state,  un- 
der the  provisions  of  law,  shall  be  of  any 
validity  as  to  such  exempt  property  only,  on- 
less  the  same  be  by  written  Instmment,  and 
unless  the  husband  and  wife,  if  both  are  liv- 
ing, concur  in  and  sign  the  same  Joint  In- 
strument" Conceding  that  the  earnings  of 
Brown  under  his  employment  with  defend- 
ant were  exempt  property,  the  auestlfHi  la 
whether  this  assignment  was  an  incnm- 
brance  of  such  proi>erty,  and  therefore  In- 
valid because  not  signed  by  Brown's  -wife. 
This  is  an  interesting  question,  and  perhaps 
not  free  from  difficulty.  But  as  we  have  not 
beeb  favored  with  any  argument  by  i^pellee. 
we  prefer  not  to  pass  upon  the  question,  as 
the  case  can  be  satisfactorily  disposed  of  on 
other  grounds. 

With  reference  to  the  necessity  of  written 
notice  to  the  defendant  the  question  raised 
is  simply  this:  Was  the  defendant  In  the 
absence  of  any  written  notice  of  an  assign- 
ment conceding  that  he  was  orally  notified 
thereof,  bound  to  retain  the  portlMi  of 
Brown's  wages  covered  by  the  assignment 
and  pay  such  portion  over  to  plaintiff,  or 
might  he,  notwithstanding  knowledge  of  the 
assignment   discharge   Us   Indebtedness    to 
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Brown,  and  thtia  exonerate  himself  from  lia- 
bility to  plaintiff  as  Brown's  assignee?  It  la 
well  settled  that,  as  a  rule  of  common  law, 
ehoaea  In  action  are  not  assignable;  but  It  la 
equally  well  settled  that,  under  the  Code, 
saoh  aaslgnments  are  authorized  by  Implica- 
tion. See  CSode,  }  S443,  and  cases  noted  there- 
under. And  it  results  from  the  express  lan- 
guage of  Code,  g  3461,  that,  in  an  action  by 
the  assignee  of  a  chose  In  action,  the  defend- 
ant can  only  Interpose  such  defenses  as  ex- 
isted In  his  favor,  and  against  the  assignor, 
before  notice  of  the  assignment.  Code,  | 
3047,  has  reference  to  assignments  of  open 
accoonta  and  of  sums  of  money  due  on  con- 
tract, and  we  do  not  see  that  the  provisions 
•f  that  section  which  refer  to  written  nottce 
of  the  assignment  have  any  reference  to  this 
ease.  It  may  well  be  that  wages  to  be  earn- 
ed in  the  future,  under  an  existing  employ- 
ment even  though  there  Is  no  definite  con- 
tract for  tile  continuance  of  such  employ- 
ment, are  assignable.  Metcalf  v.  Klncald, 
87  Iowa.  443,  U  N.  W.  867,  43  Am.  St  Rep. 
301.  Bat  that  case  was  one  where  the  em- 
ployer bad  recognized  the  assignment  and 
paid  over  the  wages  of  the  employ^  to  the 
aaaignee  thereof;  and  the  point  decided  was 
not  that  the  employer  was  bound  to  rec- 
ognise such  assignment  and  to  laaist  on  re- 
taining from  the  employe's  wages  the  por- 
tion covered  by  the  assignment,  but  merely 
that  If  he  did  so,  the  employ^  could  not  aft- 
erwards. In  an  action,  recover  the  amount 
thus  retained  and  paid  over  to  the  assignee. 
We  most  confess  to  very  serious  doubt  as 
to  the  soundness  of  the  claim  that  an  em- 
ployer advised  of  an  assignment  of  wages  by 
his  onploye,  but  not  accepting  or  imdertak- 
Ing  to  act  under  such  assignment  must  part 
with  the  services  of  his  employs,  working 
{or  him  under  an  indefinite  and  indeterminate 
contract  If  the  employ^  refuses  to  work  tur- 
tha  under  the  condition  that  his  wages  are 
to  be  docked  for  the  benefit  of  an  assignee. 
Howevo'  this  may  be.  It  was  certainly  com- 
petent for  defendant  In  this  case  to  raise 
the  question  of  the  existence  or  validity  of 
the  assignment  He  had  a  right  to  raise 
iDch  question  In  this  action  when  sued  for 
failure  to  recognize  its  validity  and  pay  over 
the  wages  claimed  thereimder.  He  did  raise 
the  qoeation  in  the  first  and  second  divisions 
of  his  answer,  In  which  he  denied  all  the  al- 
legations of  the  petl^on,  save  as  to  the  va- 
lidity of  the  Instrument  of  assignment  on 
wblcli  plaintiff  relied,  as  to  which  he  denied 
•ny  knowledge  or  Information  sufficient  to 
enable  him  to  form  a  belief  with  reference 
thereto.  These  divisions  of  the  answer  were 
not  attacked  by  motion  or  demurrer,  and  left 
the  burden  of  proof  on  the  plaintiff  to  show 
that  the  alleged  assignment  was  actually 
made.  Even  If  it  were  conceded  that  under 
the  provisions  of  Code,  f  3640,  a  presumption 
Rbould  be  entertained  in  behalf  of  the  genu- 
ineqess  of  Brown's  signature  to  the  assign- 
ment set  out  In  plalntUTs  verified  petition 
«7  N.W.-« 


(and  we  need  not  now  explain  why,  as  it 
seems  to  us,  this  case  is  not  one  for  the  ap- 
plication of  the  provisions  of  that  section), 
the  general  denial  raised  the  question  as  to 
the  validity  not  only  of  the  assignment,  but 
of  the  entire  claim  or  cause  of  action  against 
defendant  either  in  behalf  of  plaintiff  or  of 
Brown,  for  It  is  to  be  noticed  that  the  obli- 
gation on  which  plaintiff  sues  the  defendant 
is  defendant's  assumed  obligation  to  Brown 
to  pay  him  wages,  and  it  is  not  pretended 
that  this  obligation  was  evidenced  in  writ- 
ing over  defendant's  signature.  Such  alleged 
obligation  is  controverted  by  the  general  de- 
nial of  the  answer.  The  instrument  set  out 
Is  one  executed  as  between  Brown  and  plain- 
tiff, and,  even  If  the  signature  thereto  is  to 
be  assumed  to  be  genuine,  it  does  not  estab- 
lish any  cause  of  action  as  against  defend- 
ant in  view  of  his  general  denial  of  air  the 
allegations  of  the  petition— not  only  those 
relating  to  the  assignment,  but  those  relat- 
ing to  his  having  had  Brown  In  his  employ- 
ment and  refusing  to  retain  out  of  his  wages 
the  portion  thereof  covered  by  the  assign- 
ment. Moreover,  defendant  did,  as  already 
Indicated,  expressly  deny  (and  the  answer 
was  duly  verified)  any  knowledge  or  informa- 
tion sufficient  to  enable  defendant  to  form  a 
belief  as  to  whether  Brown  signed  the  as- 
signment or  executed  or  delivered  the  same 
to  plaintiff;  and  this  was  a  sufficient  denial 
under  oath,  In  accordance  with  the  provisions 
of  Code,  i  8640,  above  referred  to.  The  situ- 
ation, then,  was  simply  this:  Defendant  had 
Interposed  a  snfflclent  denial  of  all  the  alle- 
gations of  plaintifTs  petition  to  cast  the  bur- 
den of  proof  of  such  allegations  on  the  plain- 
tiff, and  he  had  interposed  In  separate  di- 
visions Of  his  answer  affirmative  defenses. 
The  plaintiff,  in  effect  demurred  to  the  suffi- 
ciency of  the  affirmative  defenses,  and  stood 
on  his  demurrer  when  the  court  held  it  to  be 
insufficient.  If  the  judgment  for  the  defend- 
ant copld  have  been  predicated  solely  upon 
tbe  ruling  holding  plaintiff's  demurrer  In- 
sufficient and  plaintiff's  action  In  Impliedly 
admitting  the  truth  of  these  allegations  by 
standing  on  his  demnner,  then  the  correct- 
ness of  the  ruling  en  the  demurrer  could 
be  considered  under  an  appeal  from  the 
Judgment  But  conceding  the  affirmative  de- 
fenses not  to  be  sufficient,  nevertheless  there 
was  a  complete  general  denial;  and  we  do 
not  see  how  the  plaintiff  can  complain  of  a 
Judgment  against  him,  when  he  has  wholly 
failed  In  any  way  to  sustain  the  averments 
of  his  petition  as  against  such  denial.  If 
plaintiff  had  desired  to  raise  the  question  as 
to  the  correctness  of  the  ruling  with  refer- 
t  ence  to  the  sufficiency  of  the  affirmative  de- 
fenses, he  should  have  proceeded  to  make  out 
his  case  under  the  issue  raised  by  the  denial, 
which  left  the  burden  of  proof  upon  him; 
and  if,  as  a  result  of  the  trial,  it  appeared 
tiiat  he  had  a  good  cause  of  action,  save  as 
to  the  affirmative  defenses,  then  he  could,  it 
Judgment  went  against  him  on  account  of 
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the  Interpoaltlon  of  these  defenaea,  hare  bad 
this  court  paas  upon  their  sufficiency  by  way 
of  appeal.  Bnt  as  be  never  made  out  any 
cause  of  action  against  defendant  whateTer, 
irrespective  of  the  validity  of  the  alleged  de- 
fenaea,  we  cannot  see  how  he  haa  any  stand- 
ing In  this  court  The  judgment  of  the  trial 
court  la  affirmed. 


SWIGKBT  &  HOWARD  v.  TILDBN. 

(Supreme  Court  of  Iowa.     Oct  31,  1903.) 

CONTRACTS— OOOD    WILL    OK    BUSINESS— SAUS 
—PUBLIC  POLICY- RBSTRAINT  OF  TRADE. 

1.  A  contract  between  iDdiTidaali,  in  itself 
reasonable  and  based  on  food  consideration,  will 
be  enforced,  notwithstanding  it  may  appear,  in 
a  limited  way,  in  partial  restraint  of  trade. 

2.  Defendant,  who  owned  the  good  will  of  a 
mail-order  shirt  business,  but  who  had  no 
monopoly  thereon,  after  having  been  adjudged 
a  bankrupt,  sold  such  good  will,  bis  patterns, 
etc.,  to  plaintiCs,  and  agreed  that  he  would  not 
engage  or  lend  his  assistance  in  the  manufac- 
turing of  shirts,  etc.,  within  100  miles  of  Des 
Moines,  nor  engage  In  selling  shirts  made  to 
order  in  Iowa  and  Nebraslca  for  10  years,  ex- 
cept as  agent  for  plaintiffs.  fTeld,  that  such  con- 
tract was  not  contrary  to  public  policy,  as  a 
matter  of  law,  as  in  restramt  of  trade. 

Appeal  from  District  Court  T'inn  County; 
H.  M.  Bemley,  Judge. 

This  is  an  appeal  based  upon  a  ruling  sus- 
taining a  demurrer  to  the  petition.  The  peti- 
tion is  In  equity,  and  the  allegatlona  thereof 
are  substantially  as  follows:  That  for  many 
years  prior  to  November,  1898,  the  defend- 
ant bad  been  engaged  in  business  in  Des 
Moines  aa  a  maker  of  and  dealer  in  shirts, 
collars,  and  cuffs,  and  had  built  up  a  large 
and  profitable  buslneas;  that  he  bad  adver- 
tised bla  buslneas  extensively,  and  from  time 
to  time  received  a  large  number  of  orders 
through  the  mall  from  customers  in  the 
states  of  Iowa  and  Nebraska.  It  is  said, 
however,  that  the  business  was .  carried 
on  principally  through  salesmen  traveling 
through  Iowa  and  Nebraska,  taking  meas- 
urements of  customers,  and  transmitting  the 
same,  with  orders,  to  the  factory,  at  Des 
Moines,  where  the  garments  were  made  and 
forwarded  in  accordance  with  such  orders; 
that  such  orders  and  measurements  had  al- 
ways been  preserved,  and  the  measurements 
used  in  connection  with  subsequent  orders 
from  the  same  customer;  that  the  business 
had  been  so  conducted  that  the  good  will 
thereof  was  of  great  value.  It  is  also  alleged 
that,  beginning  some  time  prior  to  the  date 
named,  the  defendant  had  engaged  in  the 
laundry  business  in  said  city  of  Des  Moines; 
that  he  continued  to  conduct  botb  the  shirt 
and  the  laundry  business  down  to  October, 
1898,  when,  having  become  insolvent  he 
abandoned  his  buslneas,  and  filed  in  the  dis- 
trict court  of  the  United  States  a  voluntary 
petition  in  bankruptcy.     It  Is  said  that  his 
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assets  were  wholly  Insufflcient  to  pay  his  In- 
debtedness, and  that  it  became  apparent  that 
the  only  property  wlilcb  would  remain  to  btm 
would  be  the  good  will  of  each  business  so 
carried  on  by  him.  The  allegation  follows 
that,  to  enable  blm  to  raise  capital,  and  thus 
avail  himself  of  the  good  will  of  the  laundry 
business,  defendant  proposed  to,  and  on  No- 
vember 5,  1898,  did,  sell  to  these  plaintiffs 
the  good  will  of  his  shirt  business  for  the  sum 
of  $500,  the  contract  therefor  being  rednced 
to  writing  as  follows:  "This  agreement  wit- 
nessetb:  Wlnfleid  Tilden  hereby  sells  and 
conveys  to  A.  M.  Swigert  and  W.  O.  Howard 
the  grood  will  of  the.  shirt  business  heretofore 
conducted  by  him  at  Des  Moines,  Iowa. 
They  shall  have  the  right  to  use  bis  name  In 
their  business  in  such  manner  as  may  aeem 
to  their  best  advantage,  but  not  to  obtain 
credit  or  obligate  Tilden  for  their  debts.  He 
also  sells  and  conveys  to  said  parties  all 
property  pertaining  to  aaid  business,  set  off 
or  allowed  him  as  exempt  In  the  bankruptcy 
proceeding  including  all  patterns,  models  and 
tools  used  in  cutting  shirts,  a  copy  of  dia- 
grams of  patterns  held  by  him,  one-balf  In- 
terest in  patent  for  shirt  Iwsom,  cutting  table, 
sewing  machine,  duplicate  measurements, 
etc.,  etc.  For  all  of  which  be  agrees  to  exe- 
cute a  bill  of  sale  to  said  parties  on  demand: 
That  he  will  Instruct  said  Swigert  and  How- 
ard in  the  trade  of  cutting  shirts,  collars  and 
CuCTa  by  above-named  pattema  and  models, 
and  devote  a  reaaonable  amount  of  time  each 
day  thereto  for  aufflclent  time  to  enable  tbem 
to  use  patterns  Intelligently,  and  thereafter 
answer  all  questions  regarding  cutting  and 
measuring;  that  he  will  not  engage,  assist 
or  lend  his  assistance  in  any  way.  In  tbe 
cutting,  manufacture  or  sale  of  sIilrtB,  col- 
lars or  cuffs  within  one  hundred  miles  of 
Des  Moines,  Iowa;  nor  engage  or  assist  in 
the  cutting,  manufacturing  or  selling  of 
made  to  order  shirts  in  Iowa  and  Nebraska 
for  ten  years,  except  for  above-named  par- 
ties. It  being  recognized  by  the  parties  that 
the  value  of  the  good  will  hereby  transferred 
consists  almost  wholly  in  mail-order  business 
from  Iowa  and  Nebraska  points.  That  all 
mall  addressed  to  said  Tilden  at  Des  Moines 
shall  be  delivered  at  the  office  or  In  tbe  post- 
office  box  of  said  Swigert  and  Howard.  And 
said  Tilden  expressly  agrees  to  hereafter 
turn  over  to  said  Swigert  and  Howard  all 
orders  and  mail  received  by  him  pertaining 
to  such  ahirt  business.  Swigert  and  Howard 
to  pay  said  Tilden  five  hundred  (500)  dol- 
lars. That  if  said  Tilden  shall  at  any  time 
hereafter  vrlsh  to  engage  in  the  shirt  busi- 
ness in  any  territory  other  than  that  above 
named,  said  Swigert  and  Howard  are  to 
allow  him  to  take  a  copy  of  all  patterns  and 
models  above  conveyed:  provided,  tliat  be  is 
not  to  solicit  business  on  territory  that  Swi- 
gert and  Howard  are  at  the  time  working." 
Plaintiffs  say  that  they  were  young  men. 
each  of  the  age  of  22  years;  the  defendant 
being  40  years  of  age.    And  they  allege  that 
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they  ImmedUitely  commenced  business,  tak- 
ing tlie  business  name  of  "XUden  Sliirt  Com- 
pany," and  are  still  so  engaged;  that  tbey  are 
not  members  of  any  combination  seeking  or 
attempting  a  monopoly,  but  entered  Into  such 
arrangement  solely  to  reap  the  benefits  of 
the  good  will  they  had  purchased.  Further, 
that  said  good  wUl  covered  the  entire  states 
of  Iowa  and  Nebraska,  and  it  was  and  la  nec- 
essary to  the  full  enjoyment  thereof  that  de- 
fendant obligate  himself  for  a  reasonable 
length  of  time  not  to  compete  with  them  In 
said  territory;  that  defendant  is  familiar 
with  the  laundry  business,  and  is  thereby 
qualified  to  earn  a  living  in  said  business,  or 
In  the  shirt  business  outside  the  territory 
mentioned;  that,  following  the  making  of 
said  contract,  the  defendant  was  employed 
by  plaintiffs  for  about  six  months,  and  there- 
by the  value  of  the  good  will  became  en- 
hanced, and  defendant  has  as  much  Influence 
with  the  customers  of  plaintiffs  as  he  had 
at  the  contract  date.  It  Is  then  alleged  that 
defendant  is  now  employed  by  a  firm  of  shirt 
makers  at  Kansas  City,  Mo.,  making  and  sell- 
ing shirts  on  the  same  general  plan  as  that 
of  plaintiffs,  and  that  defendant  is  traveling 
over  the  states  of  Iowa  and  Nebraska,  solicit- 
ing his  old  customers,  now  customers  of 
plaintiffs,  and  doing  all  In  his  power  to  take 
such  customers  from  plaintiffs,  and  so  deprive 
them  of  the  benefits  of  the  good  will  so  pur- 
chased, and  that  defendant  will  so  continue 
unless  enjoined  therefrom.  It  Is  said  that 
the  shirt  business  is  In  the  nature  of  a  pro- 
fession, in  which  the  taste  and  skill  of  the 
manufacturer  Is  an  Important  element;  that 
customers  who  have  received  satisfactory 
garments  usually  go  back  to  the  same  factory 
with  future  orders,  owing  to  the  confidence 
they  Impose  In  the  makers.  Plaintiffs  say 
that  they  had  been  employed  by  defendant 
in  his  factory  for  several  years  prior  to  his 
failure,  and  understood  his  methods,  plans, 
and  patterns,  and  are  able  to  make  shirts 
identical  with  those  made  by  defendant,  but 
defendant  is  equally  able  to  make  the  same, 
and,  through  his  acquaintance  and  friend- 
ships, 1b  able  to  divert  from  plaintiffs  con- 
siderable of  the  business  of  old  customers, 
which  otherwise  would  come  to  the  Des 
Moines  factory;  that  there  are  other  shirt 
factories  engaged  similarly  in  nearly  all  the 
cities  of  the  United  States,  several  of  which 
send  traveling  men  upon  the  said  territory 
worked  by  plaintiffs.  The  defendant  Is  al- 
leged to  be  wholly  insolvent.  The  prayer  of 
the  petition  Is  that  defendant  be  enjoined 
from  selling  or  offering  to  sell,  and  from  aid- 
ing or  assisting  In  the  cutting,  making,  or 
selling  of,  shirts,  cuffs,  and  collars,  for  him- 
telf  or  others,  within  tlie  states  of  Iowa  and 
Nebraska,  and  for  general  equitable  relief. 
To  the  petition  thus  filed  the  defendant  In- 
terposed a  general  equitable  demurrer.  The 
demurrer  having  been  sustained,  the  plain- 
tiffs elected  to  stand  upon  their  petition,  and 
refused  to  plead  over.    The  petition  was  dis- 


missed, there  was  Judgment  against  plaintiffs 
for  costs,  and  they  appeaL    Beversed. 

Carr  &  Parker  and  Dunshee  &  Dom,  for 
appellants.    Olark  &  Clark,  for  appellee. 

BISHOP,  a  J.  It  wUl  be  observed  that, 
by  the  contract  in  question,  defendant  agreed, 
without  limitation  of  time,  to  abstain  from 
engaging  in  the  shirt  business  within  a  ra- 
dius of  100  miles  of  Des  Moines;  that,  us 
related  to  the  states  of  Iowa  and  Nebraska 
generally,  the  agreement  provides  for  a  time 
limit  of  10  years.  Taking  the  facts  as  stated 
In  the  petition  to  be  true— and,  as  far  as 
well  pleaded,  the  demurrer  admits  the  truth 
thereof— it  Is  manifest  that  the  alleged  con- 
duct on  the  part  of  defendant  does  now,  and, 
unless  he  be  restrained  therefrom,  will  con- 
tinue to,  interfere  with,  and  work  Injury 
and  damage  to,  the  property  rights  and  busi- 
ness Interests  of  plaintiffs.  It  is  certain  that 
the  defendant  possessed  valuable  rights,  and, 
without  dispute,  these  were  in  the  nature 
and  character  of  property  rights.  It  was  In 
consideration  of  a  transfer  of  such  to  plain- 
tiffs that  they  entered  Into  the  contract  of 
purchase,  and  paid  the  consideration  price. 
It  would  seem  that  common  fairness  requires 
that  plaintiffs  should  be  protected  in  the 
rights  thus  acquired  by  them,  unless,  for- 
sooth, some  consideration  of  general  public 
policy  dictates  that  their  complaint  should 
go  unheard.  That  the  attempted  restriction 
la  against  public  policy,  and  therefore  void, 
is  the  sole  contention  on  behalf  of  appellee. 
It  is  said  that  the  contract,  having  applica- 
tion to  the  entire  states  of  Iowa  and  Ne- 
braska, is  one  in  general  restraint  of  trade; 
that  the  100-mile  restriction  Is  a  limitation 
In  pretense  only,  while  covering  practically 
the  entire  state;  and  that  the  same  cannot 
be  upheld,  because  the  contract  being  In- 
divisible, If  one  part  Is  void  all  parts  are 
void. 

The  doctrine  that  contracts  In  general  re- 
straint of  trade  are  to  be  held  void  as 
against  public  policy  found  root  early  In  the 
development  of  our  system  of  law,  and  rec- 
ognition of  such  doctrine  has  continued  down 
to  the  present  time,  but  with  more  or  less 
of  modification  as  different  courts  have  been 
called  upon  to  make  practical  application 
thereof.  Formerly,  in  the  enforcement  of 
this  doctrine,  the  rights  of  the  Immediate 
parties  to  a  contract,  as  between  themselves, 
were  put  entirely  out  of  view  until  It  had 
been  determined  that  the  contract  was  not 
one  the  enforcement  of  which  would  operate 
as  an  encroachment  upon  the  Interests  of  the 
general  public.  The  reason  of  the  rule  Is 
said  to  be  two  fold— that  such  restraints 
work  injury  to  the  public  by  depriving  It 
of  the  industry  of  the  restricted  party  in  the 
vocation  for  which  he  is  best  adapted,  as 
well  as  by  the  tendency  thereof  to  throw  the 
person  so  restrained  upon  the  public  for  sup- 
port, or  compel  him  to  expatrla' 
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and  transfer  hla  residence  and  allegiance  to 
some  other  state  or  country  In  order  to  pur- 
sue his  occupation;  also  that  the  tendency 
of  such  restraint  Is  to  foster  monopolies,  pre- 
vent competition,  enhance  prices,  and  might 
ultimately  enable  organized  capital  to  silence 
all  competltton,  become  the  sole  producer, 
and  place  the  public  at  its  mercy.  The  fol- 
lowing cases  will  serve  to  Illustrate:  Alger 
V.  Thatcher,  19  Pick.  51,  31  Am.  Dec.  119; 
Wright  V.  Ryder,  36  Cal.  342,  95  Am.  Dec. 
186;  Western  W.  Ass'n  v.  Starkey  (Mich.)  4T 
N.  W.  604,  11  L.  R.  A.  603,  22  Am.  St  Rep. 
686;  1  Smith's  Lead.  Gas.  (9th  Ed.)  694.  In 
view,  however,  of  the  ever-changing  condi- 
tions of  trade,  commerce,  the  mechanic  arts, 
etc,  and  the  diversity  of  interests  which  ob- 
tain in  the  various  states  and  countries,  it 
must  be  manifest  that  there  can  be  no  single 
standard  respecting  public  policy.  This  is 
true  to  the  extent  that  it  frequently  happens 
that  in  certain  respects  the  policy  of  one 
state  is  found  to  be  the  exact  opposite  of 
that  maintained  by  another;  and,  even  where 
there  is  no  essential  difference  in  the  mat- 
ter of  abstract  definition,  it  may  be  certain 
that  self-interest,  viewed  from  the  stand- 
point of  locality  more  or  less  immediate,  will 
enter  into  and  dominate  the  side  of  practical 
application.  Now,  in  this  country  we  have 
no  such  conditions  as  existed  when  the  doc- 
trine was  first  promulgated.  In  a  recent  case 
it  has  been  well  said:  "Public  policy  is  a 
variable  test  In  the  days  of  the  early  Eng- 
lish cases,  one  who  could  not  work  at  hlt> 
trade  could  hardly  work  at  all.  The  avenue? 
to  occupation  were  not. as  open  nor  as  nu- 
merous as  now,  and  one  rarely  got  out  of 
the  path  he  started  in.  Contracting  not  to 
follow  one's  trade  was  about  the  same  at 
contracting  to  be  idle,  or  to  go  abroad  for 
employment  But  this  is  not  so  now.  It  la 
an  everj'day  occurrence  to  see  men  busy  and 
prosperous  in  other  pursuits  then  those  to 
which  they  were  trained  in  youth,  as  well 
as  to  see  them  change  places  and  occupations 
without  depriving  themselves  of  the  means 
of  livelihood,  or  the  state  of  the  benefit  of 
their  Industry.  It  would  therefore  be  ab- 
surd, In  the  light  of  this  common  experience, 
now  to  say  that  a  man  shuts  himself  up  to 
Idleness  or  to  expatriation,  and  thus  injures 
the  public,  when  he  agrees,  for  a  sufllcient 
consideration,  not  to  follow  some  one  calling 
within  the  limits  of  some  particular  state. 
There  is  no  expatriation  in  moving  from  one 
state  to  another,  and  from  such  removals  a 
state  would  be  likely  to  gain  as  much  as  It 
would  lose."  HerreshofT  v.  Boutineau  (R.  I.) 
19  Atl.  712,  8  L.  R.  A.  469,  33  Am.  St  Rep. 
850.  Again,  in  Wood  v.  Whitehead  (N.  T.) 
59  N.  E.  357,  it  is  said:  "The  doctrine  which 
avoids  a  contract  for  being  one  in  restraint 
of  trade  is  founded  upon  a  public  policy.  It 
had  its  origin  at  a  time  when  the  field  of 
human  enterprise  was  limited,  and  when 
each  man's  industrial  activity  was  more  or 
less  necessary  to  the  material  well-being  and 


welfare  of  his  community  and  of  the  state. 
The  conditions  which  made  so  rigid  a  doc- 
trine reasonable  no  longer  exist  In  the 
present  practically  unlimited  field  of  human 
enterprise  there  la  no  good  reason  for  re- 
stricting the  freedom  to  contract  or  for  fear- 
ing injury  to  the  public  from  contracts  which 
prevent  a  person  from  carrying  on  a  particu- 
lar business.  Interference  would  only  be 
justifiable  when  It  was  demonstrable  tbat 
in  some  way  the  public  interests  were  endan- 
gered." See,  also.  Diamond  Match  Co. '  v. 
Roeber,  106  N.  Y.  473,  13  N.  E.  419,  80  Am. 
St  Rep.  464;  Leslie  r.  LoriUard,  110  N.  Y. 
519,  18  N.  E.  363,  1  L.  B.  A.  456.  To  any 
one  at  all  familiar  with  present-day  condi- 
tions, it  requires  no  argument  to  demonstrate 
that  public  policy  requires  that  in  trade  mat- 
ters there  shall  be  no  restraints  imposed,  save 
in  those  instances  where  it  is  clearly  made 
to  appear  that  the  public  welfare  wonld  l>e 
otherwise  seriously  endangered.  And  an  all- 
important  factor  in  business  life  is  the  right 
of  indl-^ldual  contract— the  right  to  buy  and 
sell,  to  bargain  and  convey  at  will.  The  de- 
mand for  recognition  of  this,  coming  up  from 
the  world  of  business,  has  been  heard,  and 
countenance  given  thereto,  by  legislatures 
and  courts  everywhere.  So,  too,  note  has 
been  taken  of  the  baneful  results  which  fol- 
low, seemingly  with  inevitable  certainty, 
from  giving  sanction,  even  negatively,  to 
acta  or  conduct  Involving  fraud  or  dominated 
by  bad  faith.  Certainly  it  is  not  going  too 
far  to  say  that  there  can  be  no  sound  public 
policy  which  operates  to  give  countenance  to 
the  open  disregard  and  violation  of  personal 
contracts  entered  into  in  good  faith  and  upon 
good  consideration.  A  recent  expression  of 
the  English  Court  of  Appeals  on  the  subject 
rings  tme.  In  Underwood  y.  Barber,  68  L. 
7.  Ch.  Dlv.  201,  it  is  said:  "If  th»e  is  one 
thing  more  than  another  which  is  essential 
to  the  trade  and  commerce  of  this  country, 
it  is  the  inviolability  of  contracts  dellber^ 
ately  entered  into;  and  to  allow  a  person 
of  mature  age,  and  not  imposed  open,  to  en- 
ter into  a  contract,  to  obtain  the  benefit  of 
it  and  then  to  repudiate  it  and  the  obliga- 
tions which  he  has  undertaken,  is,  prima 
facie  at  all  events,  contrary  to  the  interests 
of  any  and  every  country." 

It  has  thus  come  to  be  the  rule  of  the  cases 
in  most  jurisdictions  that  a  contract  in  itself 
reasonable  and  based  upon  good  considera- 
tion will  be  enforced  according  to  the  rights 
of  the  respective  parties  thereto,  and  this 
notwithstanding  it  may  appear  that  in  some 
respects  or  in  a  limited  way  the  enforce- 
ment of  such  contract  has  for  a  result  a 
partial  restraint  of  trade.  Several  of  our 
own  cases  make  it  certain  that  such  is  the 
rule  in  this  state.  Helchew  v.  Hamilton,  3 
G.  Greene,  596;  Hedge  v.  Lowe,  47  Iowa. 
137;  Smalley  v.  Greene,  62  Iowa,  241,  3  N. 
W.  78,  35  Am.  Rep.  287;  Chapln  ▼.  Brown. 
83  Iowa.  160,  48  N.  W.  1074,  12  L.  R.  A.  428. 
32  Am.  St  Rep.  297.    See,  also,  the  foUowing 
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recent  cases  from  other  Jurlsdictloiis  In  which 
the  doctrine  has  found  application:  Dia- 
mond Match  Co.  V.  Roeber,  supra;  Herres- 
hofl  V.  Boutlneau,  supra;  Ctowan  v.  Fair- 
brother  pi.  C.)  24  S.  &  212,  32  L.  R.  A.  829, 
M  Am.  St  Hep.  733;  Wood  v.  Whitehead 
Bros.  Co.  (N.  Y.)  59  N.  E.  357;  Anchor  Elec- 
tric Oo.  y.  Hawkes  (Mass.)  60  N.  B.  600,  41 
L.  B.  A.  189,  68  Am.  St.  Rep.  403;  Trenton 
Potteries  Co.  v.  Olyphant  (N.  J.  Err.  &  App.) 
43  Atl.  723,  46  L.  R.  A.  255,  78  Am.  8t  Rep. 
t>12.  It  Is  to  be  noted,  however,  that  a  dis- 
tinction is  generally  drawn,  and  with  much 
force,  between  those  trades  or  avocatlonB, 
on  the  one  hand.  In  wMch  the  general  pub- 
lic, as  sach,  has  some  special  interest,  as,  for 
Instance,  common  carriers,  water  and  light 
companies,  and  others  of  a  quasi  public  char- 
acter, and  those  trades  and  avocations,  on 
ibe  other  hand,  in  which  the  interest  does 
not  arise  ont  of  a  common  necessity,  or  is 
not  otherwise  a  matter  of  common  concern 
to  the  general  public,  but  which  serve  rath- 
er to  minister  to  the  convenience  or  gratify 
the  desires,  tastes,  etc.,  of  such  Individual 
members  of  the  community  as  care  to  extend 
their  patronage.  The  reason  for  this  is  ap- 
parent Take  the  case  of  a  city  in  which 
water  is  supplied  to  the  Inhabitants  from 
two  or  more  general  sources,  each  under  the 
control  of  a  separate  private  ownership. 
Now,  a  contract  between  such  owners,  what- 
ever the  consideration  as  between  them- 
selves, providing  for  the  shutting  ofT  of  all 
snch  sources  of  supply  but  one,  would  serve 
to  create  a  monopoly,  and  would  certainly  be 
M  far  repugnant  to  the  general  public  inter- 
est that  the  courts  would  refuse  to  enforce 
the  same.  The  case  of  Chapin  v.  Brown, 
supra,  famishes  a  further  illustration.  It 
there  appeared  that  all  dealers  doing  busi- 
ness In  Storm  L«ke  who  had  theretofore  en- 
gaged In  the  purchase  of  butter  from  the 
farmers  of  the  surrounding  country  entered 
into  a  contract  with  plaintiff  to  the  effect 
that  th^  would  dlscontinne  such  business, 
and  give  plaintiff  sole  and  exclusive  control 
thereof.  Here  was  an  interest  common  to 
all  the  farmers  residing  within  the  trade  cir- 
cle of  Storm  Lake,  and  the  court  held  that 
the  contract  was  void  as  against  public  pol- 
icy, for  the  reason  that  the  direct  tendency 
and  effect  thereof  was  to  create  a  monopoly. 
But  to  our  minds  the  reasoning  which  proves 
satisfactory  In  snch  cases  loses  quite  all  its 
force  whm  applied  to  a  case  where,  as  for 
illustration,  2  out  of  100  or  1,000  shirt  deal- 
ers agree  between  themselves,  upon  a  suf- 
Sclent  consideration,  and  without  any  pur^ 
pose  to  control  the  trade  generally,  that  the 
one  win  not  engage  in  business  in  competi- 
tion with  the  other.  And  this  more  especial- 
ly where  one  sells  out  his  business,  includ- 
ing the  good  will  thereof,  to  the  other.  In 
snch  cases  the  Interest  of  the  general  pub- 
lic, tnm  a  trade  standpoint.  Is  Inflnitesimal. 
We  have  simply  the  substitution  of  one 
tradesman  for  another.     In  giving  applica^ 


tlon  to  the  present-day  doctrine,  It  has  been 
said  that  the  true  test  is  whether  the  re- 
straint is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favoi 
of  whom  It  Is  given,  and  not  so  large  as  to 
Interfere  with  the  Interests  of  the  public. 
And  the  restriction  must  be  reasonable,  not 
oppressive,  or  out  of  proportion  to  the  beu- 
etits  which  the  vendee  may,  in  reason,  ex- 
pect to  flow  from  the  restrictive  features  of 
the  contract  In  Hubbard  v.  Miller,  27  Mich. 
15,  15  Am.  Rep.  153,  it  is  said:  "If,  consid- 
ered with  reference  to  the  situation,  business, 
and  objects  of  the  parties,  and  in  the  light 
of  all  the  surrounding  circumstances  with 
reference  to  which  the  contract  was  made, 
the  restraint  contracted  for  appears  to  have 
been  for  a  Just  and  honest  purpose,  for  the 
protection  of  the  legitimate  interests  of  the 
party  In  whose  favor  it  Is  imposed,  reason- 
able as  between  them,  and  not  specially  in- 
jurious to  the  public,  the  restraint  will  be 
held  valid."  And  this  language  is  quoted 
approvingly  in  Hedge  v.  Liowe,  supra.  Now, 
whether  a  contract  is  reasonable  in  respect 
of  the  length  of  time  during  which  the  re- 
striction is  to  run,  and  in  respect  of  the  scope 
of  territory  which  is  to  be  covered  thereby, 
as  applied  to  a  case  like  the  one  before  us, 
it  would  seem  that  the  fair  and  full  pro- 
tection of  the  business  and  good  will  which 
the  vendee  has  purchased  and  paid  for  may 
well  be  accepted  as  the  test  Certainly  the 
restriction  ought  not  to  be  wider  In  the  scope 
of  its  operation,  and  there  can  be  no  good 
reason  for  confining  it  to  any  narrower 
limits.  It  follows  naturally  that  each  case 
must  be  governed  in  the  main  by  its  own 
facts.  Take,  for  Instance,  the  case  of  Hedge 
V.  Lowe.  There  It  appeared  that  Lowe  had 
sold  his  stock  of  goods  at  Winterset  to  Hedge, 
and,  in  connection  therewith,  had  agreed 
that  be  would  not  engage  in  the  same  busi- 
ness at  Winterset  or  vicinity  for  a  period  of 
five  years.  There  was  no  suggestion  th&t 
the  restriction  as  to  time  or  terTit<H7  was 
unreasonable,  and  such  could  not  have  been 
well  urged,  in  view  of  the  fact  that  the  busi- 
ness was  carried  on  at  retail,  and,  of  neces- 
sity, confined  to  the  town  where  located  and 
its  vicinity;  and  five  years  was  not  thought 
an  unreasonable  time  in  which  to  enable  the 
purchaser  to  convert  the  good  will  of  the 
vendor  into  a  good  will  personal  to  himself. 
But  manifestly  there  are  trades  and  employ- 
ments which,  from  their  nature,  cannot  be 
and  are  not  confined  to  local  limits.  The 
business  of  a  wholesale  merchant  In  the  city 
of  Des  Moines  will  serve  to  illustrate.  His 
trade  extends  over  the  state  as  a  whole,  and 
mayhap  Into  adjoining  states.  It  certainly 
cannot  be  said  that  the  good  will  of  his 
business  is  limited  to  the  city  of  Des  Moines. 
On  the  contrary,  it  must  be  apparent  that 
it  extends  as  far  as  his  trade  extends.  Now, 
there  is  no  basis  upon  which  to  draw  a  dis- 
tinction between  the  enforcement  of  the  prop- 
erty right  In  the  good  will  of  ^  rettll  ' 
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ness  at  Winterset  and  the  enforcement  of 
the  property  right  In  the  good  will  of  a 
wholesale  business  at  Des  Moines,  as  the 
same  actually  exists.  Nor  are  we  persuaded 
that  the  welfare  of  the  state  is  Jeopardized 
in  the  one  case  more  than  in  the  other.  The 
expatriation  of  the  one  Is  no  more  likely  to 
create  an  idler  or  pauper  than  the  other. 
Indeed,  as  we  read  tbe  cases,  the  courts  no 
longer  attempt  to  fix  geographical  limits 
within  which  only  contracts  of  the  character 
in  question  can  be  enforced.  And  If  such 
they  ever  had,  the  terms  "general  restraint 
of  trade"  and  "partial  restraint  of  trade" 
have  no  longer  a  territorial  meaning.  We 
tlilnk  the  subject  may  be  disposed  of  by  say- 
ing that  in  respect  of  time  and  territory,  and 
in  the  absence  of  any  affirmative  showing 
that  the  public  welfare  is  put  in  jeopardy, 
as  that  a  monopoly  is  created,  or  the  like, 
the  validity  of  all  such  contracts  must  be 
made  to  depend  upon  the  question,  as  pre- 
sented by  each  case,  whether  tbe  restraint 
goes  so  far  only  as  to  reasonably  insure  to 
the  purchaser  the  full  enjoyment  of  the  right 
purchased  by  him  In  good  faith  and  for  a 
good  and  valuable  consideration.  This  view 
finds  support  in  many  of  the  reported  cases. 
Among  others,  the  following  may  be  refer- 
red to:  Oowan  v.  Palrbrother  (N.  O.)  24  S. 
E.  212.  32  L.  R.  A.  829,  54  Am.  St  Rep.  733; 
Oregon  Navigation  Co.  v.  Wlnsor.  20  Wall..  64, 
22  L.  Ed.  31.5:  Nordenfeldt  v.  Maxim,  63  L. 
J.  Ch.  Dlv.  908;  Smalley  v.  Greene,  62  Iowa, 
241.  8  N.  W.  78.  36  Am.  Rep.  267;  Troendle 
V.  Bender  (Iowa)  79  N.  W.  1123.  We  are 
aware  that  there  are  cases  in  which  a  con- 
trary doctrine  is  announced.  We  have  ex- 
amined all  those  cited  by  counsel  for  appel- 
lee, and  others  as  well,  and  we  find  nothing 
to  disturb  the  conclusion  as  above  expressed. 

It  follows  from  what  we  have  said  that, 
as  matter  of  law.  at  least,  the  contract  in- 
volved in  this  action  cannot  be  held  to  be 
void  as  in  general  restraint  of  trade.  The 
eood  will  sold  extended  over  the  territory 
covered  by  the  contract,  and.  In  the  absence 
of  any  showing,  the  time  limit,  as  applied 
to  the  states  of  Iowa  and  Nebraska,  cannot 
be  said  to  be  unreanonable.  Even  though 
the  time  limit,  as  applied  to  the  city  of  Des 
Moines  and  vicinity,  may  be  said  to  be  un- 
reasonable, we  cannot  agree  that  this  avoids 
the  contract  In  Its  entirety;  and.  as  the  pe- 
tition states  a  cause  of  action,  tbe  demurrer 
should  have  been  overruled. 

Reversed 


HAWLBY  et  al.  v.  GRIFFIN  et  aL 
(Supreme  Court  of  Iowa.     Oct.  31,  1903.) 

VACATING    DBCRBB— QUIETING   TITLE— INSANE 

OWNER  AND  DEPENDANT— RIGHTS  OF  HEIRS 

—RIGHT  TO  REDBBM  AS  A  DEFENSE. 

1.  Proceedings  to  vacate  a  decree  in  favor  of 

plaintiffs  in  a  suit  to  quiet  title  by  grantees  in 

tax  deeds  against  tbe  owner,  who  was  insane, 

and   wlio   did   not   appear,    and   for    whom    no 

(nardiau  was  appointed,  instituted  by  the  bein 


of  deceased  owner  nnder  Code  1873,  {  3154  et 
seq.,  authorising  the  court  to  vacate  a  decree  tor 
erroneous  proceedings  against  an  insane  peraon. 
differs  from  proceedings  in  equity  in  tbe  nature 
of  a  bill  of  review ;  the  former  being  governed 
by  tbe  conditions  and  limitations  contained  in 
the  statute,  and  tbe  latter  by  the  ordinary  rule* 
of  procedure. 

2.  Code  1873,  {  3154,  authorizes  the  court, 
after  the  term  at  which  a  judgment  is  rendered, 
to  vacate  the  same.  Section  8159  provides  that 
the  judgment  shall  not  be  vacated  until  it  is 
adjudged  there  is  a  valid  defense  to  the  action. 
Section  3162  declares  that,  if  the  judgment  is 
affirmed,  an  additional  judgment  for  costs  shall 
be  rendered  against  plaintiff  in  error.  Heli. 
that  a  judgment  cannot  be  vacated,  and  a  new 
trial  granted,  unless  there  is  a  valid  defense  to 
the  action. 

3.  The  heirs  of  a  deceased  owner,  on  secoring 
the  vacation  of  the  decree  rendered  in  favor  of 
plaintiffs  in  a  suit  to  quiet  title  by  grantees  in 
tax  deeds  against  the  owner,  who  was  insane, 
and  who  did  not  appear,  and  for  whom  no 
guardian  was  appointed  by  proceedings  insti- 
tuted by  the  heirs  under  Code  1873,  |  3154  et 
seq.,  were  not  entitled  to  interpose  as  a  defense 
to  the  suit  their  right  of  redemption  conferred 
by  sections  892,  893,  providing  that  the  real 
estate  of  an  insane  person  sold  for  taxes  may 
l>e  redeemed  within  one  year  after  the  removal 
of  the  disability,  and  providing  that,  when  a 
tax  deed  has  been  delivered,  the  redemption 
shall  be  effected  by  equitable  action  in  a  conrt 
of  record. 

4.  If  the  heirs  had  the  right  to  interpose  tbe 
defense,  it  could  only  be  done  by  counterclaim 
in  the  main  suit  after  the  vacation  of  the  de- 
cree, and  if  at  that  time  their  right  was  extin- 
guished by  lapse  of  time,  the  defense  would  not 
be  available. 

Weaver  and  McCIain.  JJ.,  dissenting. 

Supplemental  opinion  on  reheartng.  De- 
nied. 

See  92  N.  W.  113. 


PER  CURIAM.  Plaintiffs'  counsel.  In  an 
able  and  exhaustive  petition  for  a  reheariiig, 
challenge  the  positions  taken  by  the  majority 
of  tbe  court  on  a  former  hearing,  and  ask 
for  a  modification  of  the  conclusions  reached 
on  that  hearing,  in  any  event,  because  of  an 
alleged  misapprehension  of  the  facts. 

Turning  again  to  the  abstracts,  which  are 
very  voluminous,  we  find  that  case  No.  2,300 
was  an  action  brought  by  plaintiffs,  Hawley 
et  al.,  against  Orlffin  et  al.,  to  redeem  from 
tax  sales;  and  that  No.  572  was  originally 
an  action  brought  by  (iriffln  et  aL  against 
John  Irwin  et  al.  to  quiet  titie  to  certain  of 
the  lands  in  controversy,  In  which  plaintUte 
herein  filed  petitions  to  vacate  the  decree 
rendered  therein,  and  for  a  new  trial,  under 
section  3154  et  seq.  of  tbe  Code  of  1873.  In 
this  last  case  notice  was  actually  served  npon 
defendants  within  one  year  from  the  death 
of  Irwin,  and  under  the  doctrine  announced 
by  the  majority  the  holding  of  the  trial  court 
In  that  case  should  have  been  reversed.  Bat 
the  question  as  to  the  effect  of  the  reversal 
of  that  case  remains  to  be  considered.  Coun- 
sel concede  that  tbe  application  therein  was 
to  vacate  the  decree  quieting  title  In  the 
Griffins,  and  for  a  new  trial  of  that  action. 
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■nd  the  etelnia  beretofore  made  have  been, 
not  that  the  petition  to  vacate  the  decree  In 
Na  572  amounted  tcan  action  for  equitable 
redemption  under  sections  892  and  893  of 
the  Code,  but  that  by  reason  of  these  peti- 
tions for  vacation  the  decree  in  the  action  to 
quiet  title  brought  by  Griffin  asainst  John 
Irwin  et  al.  should  not  be  regarded  as  con- 
dnslve  against  them.  The  cases  were  tried 
together,  under  a  stipulation  that  the  peti- 
tions for  new  trial  should  first  be  determined; 
bnt  there  was  no  agreement  that  the  deci- 
sion in  No.  2,300  should  depend  In  any  way 
open  the  conclusion  reached  in  No.  572.  Case 
No.  2300  was  an  action  to  redeem  from  tax 
sales  btonght  by  the  heirs  of  John  Irwin,  de- 
ceased. In  tills  action  Grtffln  et  al.  filed  an- 
swers, which  Included  counterclaims,  asking 
that  in  the  event  plaintiffB  were  denied  re- 
demption, their  title  to  the  premises  be  quiet- 
ed in  them.  Bfanlfestly,  this  case  No.  2,300 
must  be  affirmed  under  the  rule  announced 
by  the  majority  in  the  original  opinion,  and 
It  follows  that  defendants  In  No.  2,300  are 
entitled  to  a  decree  quieting  their  title  In  and 
to  the  lands  described  In  their  cross-petitions. 
It  not  only  appears  from  the  pleadings  filed 
In  the  case  and  the  concessions  of  counsel 
that  the  petition  filed  in  No.  572  was  to  va- 
cste  the  judgment  and  decree  rendered  there- 
in, and  for  a  new  trial  of  the  original  action, 
but  the  cases  were  tried  on  the  theory  that 
No.  2,300  was  the  action  to  redeem,  and  that 
the  petition  was  filed  in  No.  572  to  get  rid 
of  the  decree  rendered  therein.  This  being 
tme,  the  reversal  of  No.  572,  which  should 
bare  been  ordered  in  the  original  opinion, 
will  do  the  plaintlfrs  no  good,  for  since  the 
filing  of  the  petition  therein  their  affirmative 
rights  have  been  extinguished  by  lapse  of 
thne. 

If  No.  672  had  been  an  equitable  action,  as 
was  Snyder  v.  Ives,  42  Iowa,  157,  relied  up- 
on by  plaintiffs'  counsel,  it  may  be  that,  hav- 
ing gone  into  a  court  of  equity,  that  court 
would  retain  Jurisdiction  to  the  end,  to  af- 
ford complete  relief  to  the  parties.  But 
connsel  concede  that  it  Is  not.  It  is  In  truth 
an  action  by  ordinary  proceedings  to  vacate 
a  Judgment  under  the  provisions  of  the  stat- 
ste  before  referred  to.  There  is  a  manifest 
distinction  between  such  a  proceeding  and 
an  action  in  equity  in  the  nature  of 'a  bill 
of  review.  One  Is  governed  by  the  condi- 
tions and  limitations  contained  in  the  stat- 
ute, and  the  other  by  the  ordinary  rules  of 
ppcedure.  Dcnby  v.  Fie,  106  lovra,  299,  76 
X.  W.  702;  Manning  v.  Nelson,  107  lowra, 
ai,  77  N.  W.  603.  That  an  action  In  equity 
wlU  lie  in  such  cases,  see  Bowen  v.  Mill  Co., 
31  Iowa.  460;  Clark  v.  Ellsworth,  84  Iowa, 
525,  51  N.  W.  31;  Bond  v.  Epley,  48  Iowa, 
000.  The  extent  of  the  Jurisdiction  is  to 
grant  relief  on  flie  grounds  stated  in  the 
Code,  bnt  the  methods  of  procedure  are  dif- 
ferent, as  will  appear  from  a  review  of  the 
cases  dted.  This  distinction  was  pointed  out 
la  the  original  majority  opinion,  in  referring 


to  the  Snyder-Ives  Case,  bnt  was  not  empha- 
sized to  any  great  extent 

What,  then,  is  the  purpose  and  eftect  of 
proceedings  imder  the  sections  of  the  Code  to 
which  we  have  referred?  Sectioo  3154  of 
the  Code  of  1873  provides  that  the  court  may, 
after  the  term  at  which  a  Judgment  is  ren- 
dered, vacate  or  modify  the  same  or  grant 
a  new  trial.  Section  3159  of  the  same  Code 
provides  that  the  Judgment  shall  not  be  va- 
cated until  it  is  adjudged  there  is  a  valid 
defense  to  the  action  in  which  the  Judgment 
was  rendered;  and  section  3162  provides 
that,  if  the  Judgment  is  affirmed,  an  addi- 
tional Judgment  for  costs  shall  be  rendered 
against  plaintiff  in  error.  We  thus  see  that 
the  proceedings  are  to  vacate  or  modify  a 
Judgment  or  order,  or  to  grant  a  new  trial  In 
a  case  where  there  is  a  valid  defense  to  the 
action,  for  some  of  the  grounds  enumerated 
in  the  statute;  and,  if  a  new  trial  is  award- 
ed, it  Is  for  the  purpose  of  allowing  the  de- 
feated party  to  establish  his  cause  of  action 
If  he  be  plaintlfC,  or  to  sustain  bis  defense  if 
he  be  the  defendant  The  statute  does  not 
contemplate  the  Introduction  of  a  new  cause 
of  action  by  a  plaintiff,  nor  of  a  counterclaim 
by  the  defendant.  The  defendant,  if  granted 
a  new  trial,  has  the  right  to  interpose  any  de- 
fense he  may 'have  had  to  plaintiff's  cause 
of  action,  but  is  not  awarded  the  new  trial 
to  enable  him  to  interpose  a  counterclaim  or 
cross-demand.  This  he  may  do  in  a  new  ac- 
tion; and,  unless  he  has  a  defense  to  plain- 
tiff's cause  of  action,  be  cannot  avail  himself 
of  this  remedy.    This  much  seems  clear. 

Now,  the  reason  for  granting  the  heirs  of 
Irwin  a  vacation  or  modification  of  the  de- 
cree quieting  title  in  Griffin  was  because  Ir- 
win was  insane  when  the  action  was  brought 
against  him  and  when  the  case  came  on  for 
trial,  and  he  did  not  appear  by  guardian,  nor 
was  a  guardian  ad  litem  appointed  for  him. 
The  only  defense  he  could  have  interposed 
to  the  action,  even  if  a  guardian  of  either 
kind  had  been  appointed,  was  that  he  was 
insane  when  his  lands  were  assessed  for  tax- 
ation and  sold  for  nonpayment  of  taxes,  and 
that  he  had  a  year  after  his  disability  was 
removed  within  which  to  redeem.  This 
would  doubtless  have  been  a  defense  to  Grif- 
fin's action  to  quiet  title;  and,  when  the  de- 
cree quieting  title  was  vacated,  the  case 
stood  as  an  action  to  quiet  Griffin's  title  to 
the  lands  based  on  tax  deeds,  and  a  defense 
to  it  that  Irwin  was  insane  at  the  times  men- 
tioned. No  guardian  was  ever  appointed  for 
Irwin  in  his  lifetime,  and  Griffin,  with  the 
case  standing  In  the  position  we  have  stated, 
might  have  elected  to  dismiss  his  suit  to 
quiet  title  after  the  vacation  of  his  former 
decree.  He  was  not  required  to  prosecute 
it  after  the  original  decree  had  been  vacated. 
But,  suppose  be  had  elected  to  proceea,  with 
Irwin  still  alive,  but  Insane.  He  would 
doubtless  have  asked  for  the  appointment  of 
a  guardian  ad  litem,  and  such  a  guardian 
would   have   answered,   setting   up   ~ 
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Insanity,  and  asking  that  bis  rights  be  pro- 
tected. This  guardian  ad  litem  could  not 
hare  redeemed,  for  he  \vouId  have  had  no 
money  with  which  to  do  it;  and  he  would  not 
have  asked  to  do  so,  because  he  should  know 
that  the  statute  gave  the  insane  defendant 
one  year  from  the  time  his  disability  was  re- 
moved within  which  to  make  redemption.  It 
Is  very  clear,  then,  that,  had  John  Irwin 
lived,  and  secured  a  vacation  of  the  decree 
quieting  Griffin's  title,  this  would  have  been 
the  situation.  How,  then,  did  his  death 
change  It,  If  at  all?  His  heirs,  as  successors 
to  bis  rights,  might  have  Interposed  the  same 
defenses  he  could  have  interposed;  and  as 
his  successors  they  can  interpose  no  other. 
In  order  to  secure  the  vacation,  they  must 
show  that  John  Irwin  had  a  defense  to  Grif- 
fin's cause  of  action.  Without  this  showing 
they  could  not  be  beard  to  question  the  de- 
cree rendered  in  No.  672.  Having  secured 
the  vacation  on  this  theory,  they  are  entitled 
to  no  greater  rights  by  reason  of  the  vaca- 
tion that  Irwin  himself  would  have  bad  had 
he  been  properly  represented  in  the  original 
action.  Moreover,  Griflln,  as  we  have  said, 
had  the  right  to  discontinue  bis  action  after 
the  vacation  of  the  decree,  bad  be  seen  fit; 
and  Irwin's  heirs  could  not,  by  reason  of  the 
acquisition  of  a  right  of  redemi)tlon  long  aft- 
er the  original  decree  was  rendered,  insist  on 
the  case  remaining  In  court  for  the  assertion 
of  rights  accruing  to  them  under  another 
statute  entirely  independent  of  anything  con- 
nected with  the  original  litigation.  In  other 
words,  their  right  of  redemption  was  not  a 
defense  John  Irwin  might  have  interposed  to 
Oriflln's  cause  of  action  in  his  case  to  quiet 
title.  This  came  to  them  In  virtue  of  a  stat- 
ute which  limits  their  rights  and  fixes  the 
nature  of  the  action.  We  mean  sections  882 
and  893  of  the  Code  of  1873,  referred  to  In 
the  original  opinion  of  the  majority.  Had 
Irwin's  heirs  brought  Independent  actions  to 
set  aside  the  original  decree  in  case  No.  572, 
and  for  permission  to  redeem  under  sections 
892  and  893,  Instead  of  proceeding  nnder  sec- 
tion 3154  et  seq.  of  the  Code,  It  might  be 
tbat  a  court  of  equity  would  have  granted 
them  relief;  but  such  action  should  have 
been  brought  under  sections  892  and  893  of 
the  Code,  and,  unless  commenced  within  one 
year,  they  would  have  had  no  standing  in 
court  Case  No.  2,300  was  an  equitable  ac- 
tion to  redeem,  and  in  that  action  they  vir- 
tually asked  that  the  decree  in  672  be  set 
aside,  and  they  given  permission  to  redeem, 
but  that  action  was  not  commenced  in  time. 
The  proceedings  in  572  were  simply  to  get 
rid  of  a  decree  quieting  title  in  Griffin,  and, 
while  they  asked  for  some  other  relief,  which 
could  not  have  been  granted  In  that  form  of 
action— for  instance,  the  bringing  in  of  new 
parties,  the  substitution  of  others,  and  some 
other  matters— It  is  conceded  that  the  action 
was  brought  under  section  3164  et  seq.  of  the 
Code  of  1873. 
But  let  us  assume  that  tney  could  have 


interposed  their  Independent  right  of  redemp- 
tion because  of  the  insanity  of  Jobn  Irwin. 
This  could  only  be  done  by  counterclaim  in 
the  main  suit  of  Grlffln  v.  iTohn  Irwin,  after 
the  substitution  of  some  parties  and  the  in- 
troduction of  others.  Such  relief  would  not 
have  been  a  defense  to  Griffin's  cause  of  ac- 
tion to  quiet  title.  It  would  be  purely  affirm- 
ative, and  could  only  be  granted  on  cross- 
petition.  Until  the  original  decree  was  va- 
cated, and  necessary  parties  brought  into  the 
original  suit,  this  counterclaim  bad  no  place 
In  the  litigation.  It  was  not  defensive. 
Hence  this  counterclaim  could  not  be  consid- 
ered until  after  the  decree  was  vacated  un- 
der section  8154  of  the  Code.  At  tbat  time 
lapse  of  time  bad  extinguished  their  right 
to  redeem,  and  the  counterclaim  could  not 
have  been  considered.  No  matter  what  the 
aspect  of  the  case,  it  is  manifest  that  plain- 
tUfs  herein  cannot  claim  any  benefit  from 
their  proceeding  to  vacate  and  modify  the 
decrees  quieting  title,  except  in  those  caisea 
where  they  brought  their  actions  to  redeem 
within  the  time  limit  prescribed  In  section 

892  of  the  Code.  The  order  on  the  petition 
to  vacate  the  decree  In  No.  572  will  be  re- 
versed, bnt  the  decree  In  No.  2,300  must 
stand  affirmed. 

The  unusually  able  and  exhaustive  peti- 
tions for  rehearing  seem  to  call  for  some 
further  observations  from  the  majority  of 
the  court  regarding  some  phases  of  the  case. 
Counsel  say  that  under  the  opinion  as  it  is 
written  an  Insane  person  labors  under  great- 
er difficulties  than  one  who  is  sane,  because, 
if  a  sane  person  had  brought  suit  nnder 
section  893  of  the  Code  of  1873,  he  would 
be  held  to  have  commenced  his  action  when 
the  original  notice  was  delivered  to  the  sher- 
iflt  for  service.  This  Is  no  doubt- true,  and 
for  the  very  good  reason  tbat  the  only  time 
statute  with  reference  to  sach  actions  Is  a 
pure  statute  of  limitations,  as  held  In  Smith 
V.  Oallanan.  103  Iowa,  224,  72  N.  W.  613, 
42  li.  R.  A.  482,  whereas,  if  an  Insane  person 
commences   action   under   sections  892   and 

893  of  the  Code,  his  action  is  held  not  com- 
menced Tmtil  actual  service  of  notice,  as 
held  la  this  case.  This  is  also  true,  and  the 
reason  for  so  holding  appears  in  the  forego- 
ing majority  opinion.  The  statute  conferring 
this  right  on  an  Insane  person  or  his  repre- 
sentatives has  as  its  inducement  a  time  limit, 
which  enters  into  and  controls  the  right. 
The  Insane  person  or  hla  representative  Is 
given  one  full  year,  not  possessed  by  sane 
I)ersons,  and  the  Legislature  In  Its  wisdom 
no  doubt  thought  this  was  ample  time  with- 
in which  this  leniency  should  be  exercised. 
The  right  la  purely  statutory— that  is,  it  did 
not  exist  at  common  law;  and,  as  the  stat- 
ute conferring  the  right  contains  Its  own 
limitation,  this  limitation  inheres  in  the  right 
and  controls  It.  It  is  similar  to  a  contract 
limitation,  which  we  have  held  does  not  bar 
the  remedy,  but  extinguishes  the  right 
Farmers'  Co-operative  Creamery  t.  State  Ins. 
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Co.,  112  Iowa,  608,  84  N.  W.  QOi;  HarrlBon 
T.  loB.  Co.,  102  Iowa,  116,  71  N.  W.  220,  47 
L.  B.  A.  709.  The  supposed  Inequalltlea  of 
this  constmctlon  of  the  statute  are  more  ap- 
parent than  real.  It  must  constantly  be 
borne  in  mind  that  the  insane  person  or  hia 
lepreaentatlTes  are  given  one  year  more  than 
a  sane  one  In  any  event,  and  in  some  cases 
this  period  may  amount  to  many  years  with- 
in wtilch  they  may  bring  their  actions  to  re- 
deem. The  Legislature  saw  fit  to  grant  thla 
leniency,  which  did  not,  aa  we  have  already 
observed,  exist  at  common  law;  but  so  limit- 
ed it  in  the  enacting  clause  that  time  be- 
came of  the  esseneer  of  the  right;  and,  un- 
less this  privilege  is  exercised  within  the 
time  named.  It  is  forever  lost. 

Plalntlfts,  recognizing  the  force  of  Proska 
T.  McOormack,  S6  Iowa.  SIS,  9  N.  W.  289, 
and  Parqyn  v.  Travis.  60  Iowa,  486,  and 
other  like  cases,  claiming,  however,  that, 
while  the  majority  might  have  been  right 
bad  the  limitation  been  a  contract  one,  vig- 
orously contend  that  they  are  all  wrong  in 
applying  the  rules  there  announced  to  a 
statutory  limitation.  If  this  were  a  pure 
statute  of  limitations,  there  would'  be  no 
doubt  of  their  position.  But  it  Is  not.  We 
have  attempted  to  show  that  time  is  ex- 
pressly made  of  the  essence  of  the  right 
createia,  and  it  Is  just  as  binding  and  effec- 
tire  as  If  there  had  been  a  contract  between 
the  parties  embodying  the  same  terms.  The 
difficulty  lies  in  falling  to  distinguish  be- 
tween the  two. 

The  majority  have  already  distinguished 
the  Snyder-Ives  Case,  and  we  need  only  add 
that  a  re-examination  of  that  case  shows  that 
it  was  not  a  proceeding  under  section  3154 
et  Beq.,  but  an  independent  action  in  equity. 
Indeed,  the  court,  in  its  opinion,  expressly 
says  that  it  does  not  decide  whether  section 
3156  waa  applicable  to  the  case  in  any  re- 
q>ect  Hence  all  that  was  said  about  pro- 
ceedings under  that  section  is  pure  dictum. 
The  facta  recited  show  beyond  all  question 
that  it  was  not  an  application  under  section 
31»1.  Moreover,  section  3156  expressly  pro- 
vides that  proceedings  to  correct  mistakes  of 
the  clerk— which  was  the  cause  of  action  in 
that  case— shall  be  by  motion  served  on  the 
adverse  party,  and  within'  one  year.  See 
Bond  V.  Epley,  48  Iowa,  600.  Even  should 
we  hold  that  Snyder  v.  Ives  Is  an  authority 
for  plaintiffs'  contention,  It  would  not  avail, 
them,  for,  as  we  have  seen,  their  proceedings 
to  vacate  will  not  give  them  the  right  to  re- 
deem in  virtue  of  an  entirely  independent 
statute  conferring  that  privilege. 

Many  of  the  sections  found  In  chapter  2, 
tit  18,  of  the  Code  of  1897,  which  Is  a  virtual 
reprint  of  the  Code  of  187S,  are  held  appli- 
cable to  pure  statutes  of  limitation,  and  to 
nothing  else.  Carrier  v.  R.  R.,  79  Iowa,  80, 
44  N.  W.  203.  6  1..  R.  A.  799;  Sweatt  v.  Fa- 
vllle,  23  Iowa,  321;  Wilson  v.  McElroy,  88 
Iowa,  593,  ISO  N.  W.  55;  Prlta  v.  Fritz.  93 
Iowa,  27.  61  N.  W.  169;  Fisher  v.  Sbropshlreb 


147  U.  S.  IBS,  18  Sup.  Ot  201,  87  L.  Ed.  109; 
Harrison  v.  Hartford  Fire  Ins.  Co.  (Iowa) 
71  N,  W.  220,  47  L.-  R.  A.  709.  The  whole 
chapter  has  reference  to  limitation  of  actions, 
and  not  to  time  limits  which  inhere  in  the 
cause  of  action  either  by  contract  or  by  stat- 
ute, and  there  Is,  to  our  minds,  no  difference 
between  the  two. 

We  have  gone  over  the  entire  record  again 
with  care,  and  the  majority  reach  the  con- 
clusion that  case  No.  572  shotild  be  reversed, 
instead  of  affirmed,  and  that  No.  2,300  should 
be  alBrmed,  as  originally  announced,  and 
the  original  opinion  will  be  modified  to  this 
extent  and  otherwise  adhered  to. 

The  petitions  for  rehearing  will  tberefore 
be  overruled.    Overruled. 

WEAVER,  J.  (dissenting).  We  have  here- 
tofore determined  that  John  Irwin  was  in- 
sane from  a  date  prior  to  the  sale  of  the 
land  for  taxes  to  the  time  of  his  death,  and 
that  the  decree  quieting  the  tax  title  in  Orlf- 
fln  was  Irregular  and  voidable.  The  supple- 
mentary opinion  concedes  that  Irwin's  rep- 
resentatives had  the  right  to  appear  within 
one  year  after  his  death,  and  have  the  decree 
set  aside,  and  make  defense  against  Griffin's 
claim,  and  that  such  appearance  was  in  fact 
made  in  due  time.  Notwithstanding  all  these 
findings,  and  notwithstanding  It  declares  for 
a  reversal  of  the  order  of  the  district  court 
denying  a  new  trial,  the  opinion  proceeds 
to  announce  that  the  reversal  is  merely  an 
idle  form,  which  "can  do  the  appellants  no 
good."  This  anomalous  result  la  sought  to 
be  justified  upon  the  theory  that  the  only 
right  which  Irwin  or  his  heirs  could  obtain 
by  a  new  trial  Is  a  right  to  defend  against 
the  claim  of  Orlflln,  and  that  the  right  to 
have  a  redemption  decreed  in  their  favor  la 
not  a  "defense,"  but  a  cross-demand  for  af- 
firmative relief;  and,  furthermore,  as  the 
right  to  redeem  by  an  independent  action  in 
equity  has  since  become  barred  by  the  stat- 
utory limitation,  the  tax  title  is  now  unas- 
sailable. If  this  be  so,  why  do  we  reverse  the 
order  of  the  district  court?  If  the  tax  title 
Is  Impregnable,  then  the  heirs  have  no  shad- 
ow of  defense  to  Griffin's  claim.  Their  only 
right  to  be  heard  is  upon  the  theory  tliat 
their  equity  of  redemption  has  never  been 
cut  off,  and  when  we  reverse  the  order  deny- 
ing them  that  right  we  say.  In  effect,  that 
the  door  of  the  court  is  now  open  for  them 
to  establish  the  alleged  invalidity  of  the  Grif- 
fin title,  and  redeem  from  the  sale.  We  can 
find  them  entitled  to  a  new  trial  only  on  the 
theory  that  they  have  made  at  least  a  prima 
facie  showing  of  good  defense;  and  when, 
in  the  same  breath  with  this  adjudication; 
we  declare  that  no  defense  exists,  and  that 
the  privilege  we  offer  these  parties  to  be 
heard  is  barren  of  all  possible  benefit  to 
them,  we  Involve  ourselves,  it  seems  to  me, 
in  a  hopeless  paradox.  But,  if  we  waive 
the  apparent  inconsistency  of  the  result  an- 
nounced in  the  supplemental  m* 
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still  remain  the  following  Bufflclent  gronndff 
of  dissent  therefrom: 

1.  The  proposition  that  the  right  to  defend 
against  Oriflln's  assertion  of  title  does  not 
Include  the  right  to  demand  and  enforce  a 
redemption  from  the  tax  lien  is,  in  my  Judg- 
ment, untenable.  Griffin's  action  to  quiet  bis 
title  Is  brought  in  a  court  of  equity.  A  "de- 
fense" in  e<]ulty  Is  not  limited  to  the  narrow 
sense  in  which  that  word  Is  used  In  tendering 
an  Issue  at  law.  It  la  not  restricted  to  a 
mere  denial,  which  puts  plaintiff  upon  bis 
proof,  or  to  tbe  pleading  of  new  matter, 
which  merely  negatives  bis  right  of  recovery. 
It  includes  as  well  the  right  to  set  forth  by 
way  of  cross-bill  or  answer  any  fact  or  facts 
relevant  to  the  case  made  by  plaintiff  upon 
which  affirmative  relief  may  be  obtained  by 
defendant,  and  the  entire  controTersy  be- 
tween the  parties  be  fully  determined  and 
settled.  When,  therefore,  the  heirs  of  Grif- 
fin demand  and  are  granted  the  right  to  de- 
fend the  action  brought  by  tbe  latter,  they 
become  entitled  not  only  to  deny  the  validity 
of  the  tax  title  he  seeks  to  quiet,  but  to  plead 
flfflrmatively  the  facts  which  establish  their 
right  to  redeem,  and  have  that  right  estab- 
lished and  enforced  in  the  same  action.  That 
a  cross-bill  alleging  matters  directly  negativ- 
ing the  equity  of  the  original  bill  and  asking 
affirmative  relief  Is  a  defensive  pleading  has 
been  recognized  by  tbe  courts  for  many 
years.  A  cross-biil  'Is  considered  a  defense 
to  the  original  action."  1  Bouvler,  L.  D, 
481.  "A  cross-bill  is  nothing  more  than  an 
addition  to  the  answer.  It  makes  a  part  of 
the  pleading  which  states  the  defense;  the 
answer  being  the  other  part"  Canant  v. 
Mappin,  20  Ga.  731.  "A  cross-bill,  ex  vl  ter- 
miuorum,  implies  a  bill  brought  by  defendant 
In  a  suit  against  the  plaintiff  respecting  the 
matter  in  question  In  that  bill,  and  it  Is  a 
weapon  of  defense  In  such  case."  Cooper's 
Eq.  PI.  85.  To  same  effect,  see  Story's  Eq. 
PI.  (9th  Ed.)  393,  399;  MItford  and  Tyler, 
PI.  &  Pr.  179;  Peterbaugh's  PI.  &  Pr.  (3d 
Ed.)  363,  365;  Adam's  Equity  (7th  Am.  Ed.) 
403;  Beach,  Mod.  Eq.  Pr.  332,  833;  Barton's 
Ch.  Pr.  801;  Galatlan  v.  Erwln,  Hopk.  Ch. 
66;  Allen  v.  Fury  (N.  J.  Ch.)  30  Atl.  651; 
Thniston  y.  B.  S.  G.  Co.  (O.  C.)  86  Fed.  484; 
Grlffln  V.  Grlffln  (Mich.)  70  N.  W.  423;  Nel- 
son V.  Dunn,  15  Ala.  613;  Andrews  v.  Hobson's 
Adm'r,  23  Ala.  239;  Andrews  v.  Kibbee,  12 
Mich.  96,  83  Am.  Dec.  766;  Klrkpatrlck  v. 
Corning,  39  N.  J.  Eq.  136;  Giler  v.  Felhour, 
45  Miss.  631;  Draper  v.  Gordon,  4  Sandf.  Ch. 
210.  In  Siason  v.  Wright,  14  Vt.  208,  Red- 
field,  J.,  says  the  nature  of  a  cross-bill  is 
"strictly  defensive  to  the  original  bill."  I 
find  the  contrary  doctrine  nowhere  suggested 
or  upheld.  Indeed,  as  I  read  the  cases,  this 
court  has  long  been  committed  to  the  same 
rule.  In  Treler  v.  Shafer,  18  Iowa,  29,  Dil- 
lon, J.,  says:  "Under  the  former  equity 
practice,  a  cross-bill  proper  was  a  defensive 
proceeding  as  'an  Instrument  of  defense  for 
the  defendant  In  the  original  sulf ;"  and  pro- 


ceeds to  explain  that  under  our  code  practice 
the  matter  which  was  before  pleadable  only 
by  cross-bill  may  be  alleged  by  way  of  an- 
swer, and  affirmative  relief  granted  tbereon. 
Unless  we  are  to  abandon  this  rule,  and  put 
ourselves  out  of  harmony  with  all  the  prece- 
dents, we  must  hold  that  Irwin's  heirs,  hav- 
ing appeared  within  the  year  prescribed  by 
statute,  thereby  acquired  the  right  to  present 
and  urge  every  defense  they  had,  wlietber 
legal  or  equitable,  to  Griffin's  claim,  and  to 
receive  such  affirmative  relief  as  the  facts 
constituting  their  defense  entitle  them  to  in 
a  court  of  equity. 

2.  Thus  far  I  have  dwelt  upon  the  general 
rale  applicable  alike  to  all  equitable  actions, 
and  now  call  attention  to  the  peculiar  force 
with  which  it  applies  to  actions  to  quiet  title. 
The  very  object  and  puriwse  of  an  action  of 
this  kind  under  our  statute  is  to  bring  Into 
court  for  final  adjudication  and  settlement 
all  the  conflicting  -clahns  of  the  parties  plain- 
tiff and  defendant  to  the  title  to  the  property 
In  question.  It  Is  a  necessary  allegation  In 
every  bill  or  petition  for  such  relief  that  the 
defendant  makes  claim  to  the  property  ad- 
verse to  the  plaintiff,  and  when  once  brought 
Into  court  he  Is  imperatively  required  to 
plead  any  and  all  his  claims  thereto,  or  for- 
ever after  to  hold  his  peace.  The  action  does 
not  permit  him  to  defend  by  pointing  out 
the  defects  In  plalntitTs  title  and  withhold 
bis  own  equities  for  litigation  In  some  other 
proceeding.  He,  as  well  as  plaintiff,  must 
disclose  all  his  claims,  and,  the  court  having 
the  entire  case  before  It,  will  declare  tbe 
title  according  to  the  very  right,  attaching 
such  conditions  concerning  the  discharge  of 
liens  and  incumbrances,  if  any,  as  shall  ap- 
pear to  be  Just  It  was,  therefore,  not  only 
the  right,  but  the  duty,  of  the  heirs  of  Irwin, 
If  they  would  contest  Griffin's  claim  of  title, 
to  plead  all  the  facts  relied  upon  by  them, 
and,  while  offering  to  do  equity  by  maldng 
repayment  of  the  taxes,  demand  that  they 
be  adjudged  the  holders  of  the  true  title  to 
the  land.  This  they  did  in  their  application 
for  a  new  trial  and  in  their  showing  of  de- 
fense, and  I  have  yet  to  find  any  authority 
In  the  statute  or  in  the  general  principles 
governing  pleading  and  practice  in  our  courts 
which  permits  us  to  deny  them  the  benefits 
of  the  defense  thus  proffered.  As  already 
noted,  it  is  of  the  very  essence  of  equity  Ju- 
risdiction that  the  parties  are  not  held  to  the 
narrow  measure  of  allegation  which  prevails 
at  law,  and  the  court,  having  obtained  Juris- 
diction of  the  parties  and  subject-matter, 
will  take  cognizance  of  all  their  conflicting 
claims  of  right  concerning  It,  and,  having 
weighed  their  equities  one  against  the  other, 
enter  a  decree  which  shall  fully  and  flnally 
settie  the  controversy,  and  put  an  end  to  liti- 
gation. Cockrell  v.  Warner,  14  Ark.  350; 
Cathcart  v.  Robinson,  6  Pet.  279,  8  L.  Ed. 
120;  Ord  v.  McKee,  5  CaL  515;  Wilson  v. 
Lassen,  Id.  114;  Merwln's  Equity  PI.  537. 
538;  Aldrlch,  Eq.  Pleading,  106.    To  that  end 
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tbe  court  win  not  wait  tbe  InltlatiTe  of  the 
parties,  but.  If  It  becomes  apparent  on  the 
trial  that  there  are  outstanding  claims  held 
t>7  either  party,  and  not  pleaded,  which  may 
be  the  subject  of  further  controversy,  will 
order  the  filing  of  cross-bill  or  other  nece»- 
sary  pleading.  In  order  that  the  beneficent 
purposes  of  equity  may  not  be  defeated. 
Field  T.  SchlelTeUn,  7  Johns.  Cb.  160,  11  Am. 
Dec.  44.  Even  without  a  cross-bill.  In  cases 
where  the  whole  matter  is  before  it,  the 
court  will  see  that  a  defendant  Is  not  de- 
(Hlved  of  any  substantial  right  by  a  decree 
in  the  existing  suit  Hudnit  t.  Nash,  16  N. 
J.  Eq.  566;  Lloyd  v.  Klrlcwood,'  112  111.  338; 
Tate  T.  Vance.  27  G  rat  574;  Taylor  t.  Beale, 
4  Grat.  99;  Wilson  v.  Madison,  66  Cal.  6; 
Miller  V.  Luco  (Cal.)  22  Pac.  195. 

3.  By  our  Code,  a  defendant  may  set  op 
as  many  defenses,  legal  and  equitable,  as 
he  may  baye  to  tbe  plaintlflTs  claim.  Code 
1897,  (  8467.  By  the  Code  even  a  counter^ 
claim  is  classed  as  a  defense.  See  section 
3157.  The  right  to  defend  is  certainly  broad 
enough  to  admit  the  pleading  of  ererythlng 
which  is  admissible  in  an  answer,  and  we 
have  held  that  a  counterclaim  is  an  answer, 
and.  "In  a  sense,  a  defense."  Town  t.  Brin- 
golf,  47  Iowa,  133;  Yarger  v.  R.  R.,  78  Iowa, 
652,  43  N.  W.  469.  If  the  claim  aftect  the 
snbject-matter  of  the  original  blU,  the  "test 
of  an  equitable  defense  Is  whether,  upon  tbe 
same  fact  presented  by  a  bill  In  chancery, 
the  court  would  have  entertained  tbe  cause 
and  granted  the  relief  sought."  Oates  y. 
Smith.  2  Minn.  30  (Gil.  21).  Surely,  under 
this  rule,  the  pleadtog  by  tbe  heirs  of  Irwin 
of  the  inyalldlty  of  the  tax  title,  and  their 
demand  to  be  allowed  to  redeem  from  the 
tax  sale,  constitutes  an  equitable  defense, 
and  as  such  their  right  to  plead  and  rely 
upon  It  is  guarantied  by  the  statute  as  well 
as  by  the  established  principles  of  pleading 
and  practice  in  courts  of  equity.  It  was  not 
necessary  for  them  to  plead  by  way  of  for- 
mal cross-bill,  for  under  our  statute  all  mat- 
ters formerly  pleaded  only  by  cross-bill  of 
defendant  against  plaintiff  may  now  be  al- 
leged by  way  of  answer,  while  the  term 
"cross-bill"  has  come  in  ordinary  use  to  sig- 
nify a  pleading  filed  by  a  defendant  against 
a  codefendant  Trelber  r.  Sbafer,  supra. 
Tbe  right  to  answer  being  once  granted,  it 
is  not  within  the  province  of  the  court  to 
My  It  shall  not  be  exercised  to  the  full  liberal 
limit  fixed  by  tbe  statute. 

4.  The  rights  of  the  parties  are  to  be  con- 
sidered and  preserved  as  of  the  date  of  tbe 
service  of  the  notice  upon  Griffin.  It  was, 
to  be  sure,  the  last  day  of  the  year  of  grace 
allowed  by  the  statute,  but  that  fact  in  no 
manner  detracts  from  the  strength  of  their 
position.  They  bad  the  right  to  proceed  in 
equity  to  baye  the  tax  deed  declared  void, 
and  to  redeem  from  the  sale.  A  suit  in 
«Kiuity  iuToIylng  that  title  being  already  in 
court  by  the  procurement  of  the  adverse  hold- 
er, they  could  ai^ear  therein,  and,  having 


obtained  a  vacation  oil  tbe  decree,  set  up 
their  equities  against  bis,  and  have  the  same 
fully  and  finally  adjudicated.  Possibly  they 
could  also  have  proceeded  by  Independent 
action  in  equity  for  redemption  under  Code, 
i  1440  (Code  1873,  {  893),  though  I  regard 
it  open  to  doubt  whether  the  default  decree, 
if  left  'unassailed  by  direct  proceedings, 
would  not  have  been  held  to  be  a  bar  to 
redemption  by  the  latter  method.  They  at- 
tempted, however,  to  get  into  court  by  both 
methods— by  action  in  equity  and  by  appear- 
ance to  defend  in  tbe  action  brought  by 
Oriffln.  In  the  former,  according  to  a  ma- 
jority holding  of  this  court,  they  failed  to 
serve  notice  in  time,  and  were  barred  by 
the  limitation  of  the  statute;  but  In  the  lat- 
ter the  service  was  timely.  Thus  they  are 
in  court  and  are  assuredly  now  clothed  with 
every  right  to  resist  the  tax  title  which  they 
possessed  at  the  moment  the  notice  was 
served.  If  not.  In  what  manner  have  they 
lost  it?  The  notice  put  a  stop  to  the  running 
of  the  statute,  and  the  erroneous  ruling  of 
the  district  court  in  refusing  tbem  the  right 
to  be  heard  was  promptly  appealed  from  to 
this  court.  Can  it  be  said  that  because  the 
right  to  begin  an  independent  suit  in  equity 
has  been  barred  since  the  heirs  obtained  a 
standing  in  the  action  brought  by  the  tax- 
title  bolder,  such  bar  becomes  operative  to 
cut  out  the  defense  to  Griffin's  claim?  If 
not  then  on  what  ground  can  we  justify  the 
conclusion  reached  In  the  supplemental  opin- 
ion? The  appeals  in  both  proceedings  are 
before  us,  and  have  been  submitted  and  con- 
sidered together.  Tbe  facts  are  all  in  the 
record,  and,  as  a  court  of  equity,  we  should 
see  that  a  result  is  reached  which  neither 
does  injustice  to  tbe  parties  nor  establishes 
an  unsound  precedent.  There  should  be  no 
decree  quieting  Griffin's  title  in  No.  2,800, 
but  If  we  adhere  to  the  holding  that  the 
notice  in  that  proceeding  was  not  served  In 
time,  the  case  should  be  simply  dismissed, 
v^thout  prejudice  to  the  rights  of  either 
party  In  the  other  action.  The  petition  for 
rehearing  in  No.  2,300  should  therefore  be 
granted,  and  the  decree  of  the  district  court 
reversed.  The  decree  in  No.  572  should  also 
be  reversed.  I  adhere  to  my  views  expressed 
on  the  first  hearing  as  to  tbe  sufficiency  of 
the  service  of  notice  in  each  of  the  cases 
before  us,  but  do  not  desire  to  extend  this 
dissent  by  further  consideration  of  that 
point 

McCtiAIN,  J.,  concurs  in  the  foregoing  dis- 
sent 


DEIiANBT  V.  MODERN  ACC.  CLTTB. 
(Supreme  Court  of  Iowa.     Oct  24,  1903.) 

ACCIDENT     INSURANCE— CAUSE     OF     DEATH- 
APPLICATION— MISSTATEMENTS— BUOI- 
BIUTY— WAIVER. 

1.  A  misstatement  in  an  application  for  mem- 
bership in  an  accident  fratemi^ '•>• 
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pUeant  was  a  member  In  another  fraternal  aa- 
sociation  is  immaterial,  where  the  agent  taking 
the  application  was  fully  advised  as  to  the  facta, 
and  the  fraternity  waa  not  misled. 

2.  Where,  under  the  articles  of  a  fraternal 
association,  no  person  is  eligible  to  membership 
who  is  not  at  the  time  of  receiving  his  certificate 
a  member  in  another  association,  and  an  agent, 
with  knowledge  that  the  applicant  was,Dot  then 
a  member,  accepts  an  application  with  the  un- 
derstanding that  the  applicant  would  become  a 
member  in  the  other  association,  and,  after  the 
condition  is  complied  with,  the  certificate  of 
membership  is  delivered,  the  association  cannot 
claim  that  the  certificate  was  invalid  becanse 
the  member  was  not  eligible  when  the  applica- 
tion was  made. 

3.  Where  deceased  acddentallx  received  a 
wound  on  his  finger,  causing  inflammation, 
which  developed  into  blood  poisoning,  lesolting 
in  his  death,  such  death  resulted  from  a  dis- 
ease which  followed  as  a  natural  consequence 
of  the  physical  injury,  and  was  an  accidental 
death,  within  a  policy  requiring  that  death  must 
result  solely  from  accidental  injuries. 

Appeal  from  District  Court,  Iowa  Oounty; 
M.  J.  Wade,  Jndge. 

Action  In  equity  against  the  defendant,  a 
mutual  benefit  association  organized  under 
the  laws  of  Iowa,  to  compel  an  assessment 
on  account  of  the  accidental  death  of  George 
L.  Delaney,  a  member  of  said  aasoclatlon, 
holding  a  certificate  in  wlilch  plaintiff  is  nam- 
ed as  beneficiary,  and  to  require  the  payment 
of  the  proceeds  of  such  assessment,  not  ex- 
ceeding the  sum  of  $1,000,  to  plaintUI,  un- 
der the  provisions  of  the  certificate.  The 
defenses  Interposed  were  that  the  certificate 
was  invalid  because  Oeorge  L.  Delaney  was 
not  a  member  of  the  Modem  Woodmen  of 
America  at  the  time  the  certificate  was  is- 
sued to  him— such  being  the  requirement  of 
the  articles  of  Incorporation  of  the  defend- 
ant nssociatlon— end  also  that  the  death  wa^ 
not  the  result  of  an  accident,  within  the 
terms  of  the  certificate.  A  decree  was  ren- 
dered for  plaintift,  and  defendant  appeals. 
Affirmed. 

Remley  &  Ney  and  Hart  &  Zmundt,  for 
appellant.  Thomas  Stapleton  and  J.  M. 
Do-wer,  for  appellee. 

McCLAIN,  J.  The  defense  that  the  certifi- 
cate was  void  when  Issued  is  predicated  on 
the  fact  that  it  is  provided  in  the  articles  of 
incorpomtion  of  defendant  association  that 
"no  person  shall  be  eligible  to  membership  in 
tills  association  •  •  •  who  is  not  at  the 
time  of  receiving  his  certificate  of  member^ 
ship  a  member  in  good  standing  of  the  )Iod- 
ern  Woodmen  of  America,  a  fraternal  organ- 
ization organized  under  the  laws  of  the  state 
of  Illinois";  that  by  the  certificate  of  mem- 
bership in  defendant  association  it  is  pro- 
vided that  compliance  by  George  L.  Delaney 
with  the  laws,  rules,  and  requirements  of  the 
defendant  association  and  of  the  Modem 
Woodmen  of  America  is  made  an  express  con- 
dition of  the  contract,  and  that  George  L. 
Delaney,  in  his  application,  represented  that 
he  was  a  member  of  the  Modem  Woodmen 

f  S.  See  iDiurance,  vol.  18,  Cent.  Dig.  |  lUt. 


of  America,  and  the  Pamell  Gamp  tbereof; 
and  that  this  representation  was  false,  it 
appears,  however,  without  controversy,  tliat 
one  Burlce,  the  agent  of  the  defendant  asso- 
ciation, solicited  Delaney  and  others  in  the 
town  of  Pamell  to  Join  ttie  defendant  asso- 
ciation, and  when  the  objection  was  raised 
by  them  that  they  were  not  eligible  to  mem- 
bership, not  being  Modern  Woodmen,  be  as- 
sured them  that  they  might  become  mem- 
bers of  the  Modem  Woodmen,  and  when 
they  did  so  their  certificates  of  membership 
in  the  defendant  association  would  be  valid. 
It  further  appears  that,  with  this  understand- 
ing, Delaney  signed  the  application  for  mem- 
bership, which  contained  the  recital  tliat  he 
was  a  member  of  the  Modem  Woodmen,  and 
that  he  was  admitted  to  membership  in  the 
Pamell  Camp  of  the  Modem  Woodmen  a 
week  after  the  date  of  his  certificate  of  mem- 
bership. His  death  occurred  several  months 
after  the  date  of  his  certificate,  and  while  he 
was  a  member  in  good  standing  of  the  Mod- 
em Woodmen.  The  misstatement  In  the  ap- 
plication that  Delaney  was  at  the  time  a 
member  of  the  Modem  Woodmen  was  Imma- 
terial, for  Burke,  the  agent  of  defendant  talc- 
ing the  application,  was  fully  advised  as  to 
the  facts,  and  the  company  was  not,  there- 
fore, misled  or  Imposed  upon.  Nor  can  it  be 
urged  that  Delaney  was  not  entitled  to  be 
a  member  of  the  defendant  association  at 
the  time  of  his  death,  for  at  that  time  he  was 
a  member  of  the  Modem  Woodmen.  But  the 
real  question  is  whether  the  certificate  was 
▼old  from  the  beginning,  on  the  ground  that, 
at  the  time  it  was  issued,  Delaney  was  not 
such  a  person  as  could,  under  the  articles  of 
the  association,  be  a  member.  It  may  be 
conceded  that,  by  the  terms  of  the  certificate, 
Delaney  was  bound  to  take  notice  of  the 
provisions  of  the  articles,  and  that  these 
terms  could  not  be  waived  by  the  officers  and 
agents  of  the  association  so  as  to  entitle  one 
to  the  benefits  of  a  certificate  in  the  asso- 
ciation without  his  being  a  member  of  the 
Modem  Woodmen.  It  may  be  that  if,  after 
Delaney  became  a  member  of  the  Modem 
Woodmen,  the  defendant  association  had  re- 
ceived dnes  from  him  on  account  of  his  cer- 
tificate of  membership,  the  defendant  would 
be  estopped  from  objecting  that  be  was  not 
eligible  to  membership  when  the  certificate 
was  issued  to  him,  but  we  find  no  evidence 
of  the  subsequent  payment  of  any  dues  to 
defendant.  We  think,  however,  that  the  de- 
fense relating  to  the  validity  of  the  contract 
can  be  disposed  of  on  a  single  proposition. 
The  burden  is  on  the  defendant,  in  order  to 
defeat  recovery  on  the  certificate  on  account 
of  breach  of  condition,  to  show  that  a  condi- 
tion of  the  contract  was  broken;  that  is. 
specifically,  that,  at  the  time  Delaney  re- 
ceived his  cerUflcate  of  membership  in  the 
defendant  association,  he  was  not  a  member 
of  the  Modern  Woodmen.  Burke,  as  defend- 
ant's agent,  had  undoubtedly  authority  to 
contract  that  a  certificate  should  be  issued  to 
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Dcianey  wben  be  became  a  member  of  tbe 
Modem  Woodmen;  and  although,  as  a  mat- 
ter of  fact,  tbe  application  was  taken  before 
Delaney  "waB  snch  member,  if,  after  the  con- 
dition -was  complied  with,  the  certificate  was 
actuaUy  delivered,  the  defendant  should  not 
object  that  its  offlcers  did  not  know  at  the 
time  the  certificate  was  so  delivered  that,  at 
the  time  tbe  application  was  made,  Delaney 
was  not  eligible  to  membersMp,  for  the 
knowledge  of  tliat  preliminary  fact  was  im- 
puted to  it  by  reason  of  the  knowledge  of  its 
agent  For  Instance,  if  the  condition  had 
been  that  no  certificate  should  issue  to  a 
person  under  18  years  of  age,  and  an  applica> 
tion  bad  been  made  by  one  who  was  not  yet 
of  tliat  age,  that  fact  being  known  to  tbe 
agent  but  tbe  certificate  was  not  delivered 
nntil  after  snch  person  had  attained  the  re- 
qnired  age,  then  it  conld  not  be  contended 
that  want  of  knowledge  on  the  part  of  tbe 
offlcov  issnlng  tbe  certificate  that  the  ap- 
plicant was  not  of  age  when  tbe  application 
was  made—that  fact  having  been  known  to 
the  agent— would  render  the  certificate  in- 
valid. Now,  it  does  not  appear  when  the 
certificate  was  actually  delivered  to  and  ac- 
cepted by  Delaney;  but,  even  assuming  that 
this  delivery  and  acceptance  antedated  bis 
admission  to  the  Modem  Woodmen,  neverthe- 
less the  practical  elTect  of  the  arrangement 
of  the  agent  was  that  the  acceptance  of  the 
certificate  abonld  become  efTectnal  to  render 
the  contract  binding  when  Delaney  shonld 
be  admitted  to  membership  In  the  Modern 
Woodmen,  and  we  think  that  the  power  to 
make  this  arrangement  was  wltbin  the  gen- 
eral scope  of  the  authority  of  Burke  as  agent 
for  the  defendant  anthorbeed  to  act  in  secur- 
ing applications  for  membership  in  the  de- 
fendant association.  Indeed,  we  should  feel 
no  hesitation,  were  It  necessary,  in  holding 
that  the  practical  construction  put  by  the  de- 
fendant association  upon  its  own  articles  in 
framing  Its  contract  of  membership  was 
that  membership  In  the  Modem  Woodmen 
was  a  condition  to  the  right  of  recovery  un- 
der the  certificate,  for  in  the  certificate  it  is 
said  tliat  Delaney,  "a  member  of  the  Modem 
Woodmen  of  America,  •  •  *  la  entitled 
to  all  tbe  rights  and  privileges  of  the  Mod- 
em Accident  Club,  as  hereinafter  provided," 
■nd  that  "this  certlflcate  is  issued  upon  the 
express  condition  that  the  said  George  L. 
Delaney  shall  in  evory  particular,  while  a 
member  of  said  Club,  comply  with  tbe  laws, 
roles  and  requirements  thereof  and  of  the 
Modem  Woodmen  of  America."  And  on  tbe 
back  of  the  certificate  Is  tbe  indorsement, 
"No  one  admitted  bat  members  of  tbe  Mod- 
em Woodmen  of  America  in  good  standing." 
It  seems  to  ua,  therefore,  tbat  there  is  no 
merit  in  this  defense. 

It  is  further  contended,  however,  that  In 
tbe  certificate  there  Is  no  right  of  recovery, 
because  the  death  of  Delaney  was  not  with- 
in the  terms  of  tbe  contract  To  bring  tbe 
case  wltbin  tbe  terms  of  tbe  contract,  the 


death  of  Delaney  must  result  "solely  from 
accidental  injuries."  The  undisputed  facts 
are  that.  In  a  friendly  scufiSe  between  De- 
laney and  one  Dwlre,  Delaney  received  a 
Blight  cut  on  his  little  finger  from  tbe  point 
of  a  steel  eraser  which  stuck  out  of  the  top 
of  Dwlre's  vest  pocket;  that  Inflammation  of 
the  finger  followed  this  cut,  which  developed 
into  erysipelas  and  blood  poisoning,  causing 
Delaney's  death;  and  the  question  argued 
is  whether  tbe  death  was  solely  due  to  the 
cut  on  tbe  finger,  or  whether  it  was  due  to 
erysipelas  and  the  consequent  blood  poison- 
ing, as  an  independent  cause.  Physicians 
testified  that  the  cause  of  Delaney's  death 
was  blood  poisoning,  due  to  specific  bacilli 
introduced  in  some  way  Into  the  blood  in 
Delaney's  band;  and  counsel  concede  that, 
if  the  bacilli  were  thus  introduced  by  the 
point  of  the  eraser  at  the  time  the  cut  was 
received,  then  defendant  would  be  liable. 
Their  contention  Is  that  the  bacilli  causing 
the  diseased  condition  of  the  hand,  and  the 
subsequent  death,  may  have  been,  and  prob- 
ably were,  introduced  into  the  blood  of  the 
hand  through  tbe  cut,  bat  after  it  was  re- 
ceived; and  they  depend  on  evidence  of  the 
physicianB  to  the  etFect  that  the  bacilli 
causing  the  result  known  as  "blood  poison- 
ing" may  easily  be  introduced  and  are  often 
Introduced  Into  the  blood  through  such  a 
wound  from  a  great  variety  of  possible 
sources,  such  as  washing  the  wound  with 
contaminated  water,  or  the  bandaging  of  it 
with  contaminated  bandages,  or  in  other  like 
methods.  It  seems  to  us,  however,  that  it 
is  wholly  immaterial  when  or  how  the 
specific  bacilli  which  caused  the  disease 
known  as  "blood  poisoning,"  which  resulted 
in  tbe  death  of  Delaney,  were  introduced  in- 
to tbe  wound,  whether  at  tbe  time  it  was 
inflicted  or  subsequently.  Blood  poisoning 
is  a  disease,  just  as  many  other  pathological 
conditions  of  the  human  system,  resulting 
from  the  introduction  therein  of  other  spe- 
dflc  bacilli,  are  diseases.  It  occurs  to  us 
that  It  is,  indeed,  wholly  Immaterial  wheth- 
er the  pathological  condition  which  results 
In  death  is  due  to  bacilli  or  not  The  simple 
question  is  whether  the  death  of  Delaney 
resulted,  through  natural  causes,  without 
the  interposition  of  a  new  and  independent 
cause,  from  the  cut  on  his  finger.  Disease 
brought  about  as  the  result  of  a  wound, 
even  though  not  the  necessary  or  probable 
result,  yet  if  It  is  the  natural  result  of  tbe 
wound,  and  not  of  an  Independent  cause,  is 
properly  attributed  to  tbe  wound;  and  deatb 
resulting  from  tbe  disease  is  a  death  re- 
sulting from  the  wound,  even  though  the 
wound  was  not,  in  Its  nature,  mortal  or 
even  dangerous.  Even  thoOgh  the  wound 
results  in  disease  and  death  through  tht 
negligence  of  the  Injured  person  in  falling 
to  take  ordinary  and  reasonable  precautions 
to  avoid  the  possible  consequences,  tbe  death 
is  the  result  of  the  wound.  There  is  really 
no  conflict  In  the  authorities  on  this  ques- 
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Hon,  and  It  la  only  necessary  to  cite  a  few 
pertinent  cases.  In  Omberg  t.  United  States 
Mat  Ace  Ass'n.  101  Ky.  303,  40  S.  W.  909, 
72  Am.  St  Rep.  413,  which  was  an  action 
to  recover  under  an  accident  poUcy  for 
death  resulting  from  blood  poisoning,  fol- 
lowing the  bite  of  an  insect,  it  was  held  that 
the  death  was  within  the  terms  of  the  pol- 
icy, caused  through  "extraordinary,  Tlolent, 
and  accidental  means,"  and  that  It  was  not 
within  an  exception  In  the  policy  excluding 
liability  for  the  result  "of  poisoning  in  any 
form  or  manner,"  or  "contact  with  poisonous 
substances";  and  the  court  says  that  but 
for  the  bite,  "the  blood  poisoning  and  death 
would  not  have  resulted.  The  blood  poison- 
ing was  consequent  on  the  wound.  The  bite 
would  therefore  be  the  proximate  cause  of 
death."  In  Freeman  t.  Mercantile  Mat 
Ass'n,  156  Mass.  351.  30  N.  E.  1013,  17  L.  R. 
A.  753,  it  was  held  that  death  resulting 
from  an  accidental  fall,  causing  peritonitis, 
was  within  the  terms  of  an  accident  policy; 
and  the  court  makes  use  of  this  pertinent 
language:  "The  defendant  contends  that  It 
Is  not  liable  in  case  of  a  death  from  disease, 
even  if  the  disease  is  caused  by  an  accident 
The  principal  question  In  the  case  Is,  what 
kind  of  cause  is  to  be  deemed  "proximate,' 
within  the  meaning  of  the  policy?  Where 
different  forces  and  conditions  concur  In 
producing  a  result  it  Is  often  difficult  to 
determine  which  is  properly  to  be  consider- 
ed the  cause;  and,  in  dealing  with  such 
cases,  the  maxim,  "Causa  proxlma  non  re- 
mota  spectatur,'  is  applied.  But  this  does 
not  mean  that  the  cause  or  condition  which 
ia  nearest  in  time  or  space  to  the  result  is 
necessarily  to  be  deemed  the  proximate 
cause.  It  means  that  the  law  will  not  go 
further  back  in  the  Une  of  causation  than 
to  find  the  active,  efficient  procuring  cause, 
of  which  the  event  under  consideration  is  a 
natural  and  probable  consequence,  in  view  of 
the  existing  circumstances  and  conditions. 
The  law  does  not  consider  the  cause  of 
causes,  beyond  seeking  the  efficient  predom- 
inant cause,  which,  following  it  no  further 
than  those  consequences  that  might  have 
been  anticipated  as  not  unlikely  to  result 
from  It  has  produced  the  effect  An  Injury 
which  might  naturally  produce  death  in  a 
person  of  a  certain  temperament  or  state  of 
health  Is  the  cause  of  his  death,  if  be  dies 
by  reason  of  it  even  If  he  would  not  have 
died  if  his  temperament  or  previous  health 
had  been  different,  and  this  is  so  as  well 
when  death  comes  through  the  medium  of 
a  disease  directly  Induced  by  the  injury  as 
when  the  Injury  Immediately  Interrupts  the 
vital  processes."  In  Martin  v.  Equitable  Ace. 
Ass'n,  61  Hun,  467,  16  N.  T.  Supp.  279.  It 
was  held  that  death  from  blood  poisoning, 
following  an  Injury  to  a  flnser,  was  within 
the  language  of  an  accident  policy  providing 
for  liability  for  death  "through  external, 
violent,  and  accidental  means";  and  the 
court  says:    "The  evidence  showed  that  the 


death  was  produced  by  blood  poisoning,  and 
that  this  was  occasioned  by  the  inociilatiun 
Into  the  wound  of  some  poisonous  substance 
at  or  very  soon  after  the  wound  was  made. 
If  the  inoculation  occurred  at  the  time  the 
wound  was  made,  so  that  it  was.  In  fact  a 
part  of  the  accident  I  see  no  good  reason 
why  the  death  might  not  be  attributed  to 
the  accident,  as  the  sole  and  proximate 
cause,  although  blood  i)olsoning  ensued."  In 
Bacon  v.  United  States  Mut  Ace  Ass'n. 
123  N.  T.  304,  26  N.  E.  309,  9  L.  R.  A.  617, 
20  Am.  St  Bep.  748,  an  accident  Insurance 
company  was  held  not  liable  for  deatb  re- 
sulting from  malignant  pustule,  -whlcb  It 
appeared  might  be  the  result  of  an  Infection 
by  a  certain  form  of  bacilli,  resulting  from 
mere  contact  with  poisonous  «mm«i  matter, 
without  any  antecedent  or  concurring 
wound;  the  reason  assigned  for  the  concln- 
slon  being  that  the  cause  of  deatb  was  dis- 
ease, and  not  accident  The  opinion  of  the 
majority  of  the  court  rendered  by  Peckliam. 
J.,  contains,  however,  the  following  perti- 
nent language:  "The  Insurance  In  tbla  case 
was  against  bodily  injuries  effected  thiougfa 
external,  violent  and  accidental  noeana.  It 
was  not  to  extend  'to  any  death  or  disability 
which  may  have  been  caused  wholly  or  In 
part  by  bodily  infirmities,  or  disease  exist- 
ing prior  or  subsequent  to  the  date*  of  the 
policy,  "nor  to  any  case  except  where  the 
injury  Is  the  proximate  or  sole  oause  of  the 
disability  or  death.'  There  cannot  be  the 
slightest  doubt  that  malignant  pustule  is 
regarded  generally,  by  those  who  have  but 
the  usual  acquaintance  with  such  matters, 
as  a  disease.  E2very  particle  of  testtmony 
given  by  the  doctors  called  by  the  plaintiff 
shows  clearly  to  my  mind  that  It  la  so  re- 
garded generally  in  the  medical  world,  and 
that  It  is  only  when  these  doctors  are  asked 
to  define  the  case  in  a  manner  to  suit  their 
refined  notions  of  scientific  and  artistic  ac^ 
curacy  that  they  define  the  trouble  aa  a 
'pathological  condition  of  the  body,'  in  the 
one  case,  'succumbing  to  infliction  of  this 
particular  poison,'  and  In  the  other,  follow- 
ing this  particular  Inroad  of  this  particular 
kind  of  bacilli.'  The  difference  between  the 
cause  of  this  condition  and  the  causes  of 
typhoid  fever,  tuberculosis,  smallpox,  scar- 
let fever,  and  such  like  diseases,  is  that  this 
particular  condition  Is  caused  by  different 
bacilli  from  the  others,  and  they  come  in 
contact  with  the  skin,  or  enter  into  its  pores, 
while  in  the  other  cases  they  are  generally 
breathed  in."  O'Brien,  J.,  In  a  dissenting 
opinion,  contends  that  there  was  evidence 
from  which  the  Jury  might  have  found  that 
In  some  way  the  bacilli  anthrax  which  pro- 
duced the  fatal  disease  were  Implanted  up- 
on the  face  of  the  deceased  where  the  sore 
appeared,  and  that  if  the  death  did  resnlt 
from  such  accidental  infliction  of  the  animal 
virus  upon  the  person,  whether  by  handling 
the  same,  or  by  reason  of  Its  being  deposited 
by  insects  or  otherwise,  the  death  waa  due 
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to  an  injury  affected  throngh  external,  vio- 
lent, and  accidental  means,  'vrlthin  the  lan- 
b'uage  of  the  policy.    There  can  be  no  doubt 
n-hatever.    trom   the   reasoning   of  the   ma- 
jority opinion,   that  if  the  deceased  would 
not  hare   been  inoculated   with  the  poison, 
except  In   consequence  of  a  wound  due  to 
accident,  tbe  Judges  would  bare  concurred 
in  holding    that  the  death  was  accidental, 
and  not  tlie  result  of  the  disease.    In  Inter- 
national   Benefit  Association    v.    Grauman, 
107  Ind.  289,  7  N.  B.  233,  It  was  held  that 
death  from  apoplexy,  caused  by  physical  In- 
juries of  Tirlilch  there  was  visible  external 
sign,  was  within  the  terms  of  a  policy  cover- 
ing  "bodily   Injuries,    effected    through   ex- 
ternal, violent,  and  accidental  means,  which 
had    occasioned"    death.     The   appeal    was 
trmn  tbe  ruling  of  the  trial  court,  holding 
tbe  allegations  of  the  complaint  suflScient 
on  demurrer,  and  the  court  say:    "The  aver- 
ments leave  no  room  to  doubt  that  death 
resulted  from  bodily  injury,  and  not  in  con- 
sequence  of   disease.    The  fall   and  Injury 
upon  the  head  may  have  resulted  in  apo- 
plexy.   That  the  injury  resulting  from  the 
fall  produced  a  condition,  aptly  designated 
by  that   name,   did  not  render  it  any   less 
the  canse  of  death.    Terre  BUiute,  etc.,  R. 
Ox  V.  Buck.  96  Ind.  346,  49  Am.  Rep.  168. 
Ooncedlng  all  that  is  said  in  respect  to  the 
necessity   of  showing,  as  a  condition  pre- 
cedent to  a  right  of  recovery,  that  death 
was  not  the  result  of  disease,  we  are  never- 
theless constrained  to  hold,  since  the  partic- 
ular   facts    are    averred,    which    show   the 
physical  injuries  sustained  by  the  assured, 
and  that  death  resulted  therefrom,  that  the 
idea  is     thereby    effectually    excluded    that 
death   could   have   resulted  in  consequence 
of  disease.    The  demurrer  to  tbe  complaint 
was  properly  overruled."    In  Isltt  v.  Rail- 
way Passengers  Assurance  Company,  22  Q. 
B.    D.    504,   It   was   held   that   death    from 
pneumonia,  resulting  from  a  cold  caught  by 
deceased  while  suffering  from  debility  due 
to  an  accident,  was  within  the  terms  of  a 
policy  covering  liability  for  any  injury  caus- 
ed by  accident;    and  the  conclusion  of  the 
Judges  is  substantially  stated  in  tbe  opinion 
of  one  of  them,  as  follows:     "More  shortly, 
tbe  assured  fell  and  dislocated  his  shoulder. 
He   was,    in    consequence,    confined    to    his 
room.    He  there  suffered  pain,  became  rest- 
less and  unable  to  wear  his  clothes,  and  was 
reduced  to  a  condition  of  debility.    He  thus 
became  unusually  tosceptlble  to  cold;    he 
canKbt  cold,  and,  in  consequence,  pneumonia; 
and  be  died  of  pneumonia.    These  facts  ap- 
pear to  me  to  constitute  a  chain  of  circum- 
stances leading  naturally  from  the  Injury  to 
tbe  death.     The  question  of  law  is,  then, 
whether  or  not,  as  a  matter  of  law,  the 
chain  of  circumstances  ought  to  be  taken 
into  consideration  as  'effects,'  under  this  In- 
surance.   Construing,  as  I  do,  the  terms  of 
the  insurance  as  meaning  that  the  injury 
most  be  Immediately  caused  by  tbe  accident. 


but  that  death  need  not  be  immediately 
caused  by  the  injury,  I  answer  this  question 
in  the  affirmative.  I  think  the  circumstances 
which  followed  were,  in  contemplation  of  law, 
'effects'  of  the  injury.  I  am  therefore  of 
opinion  that  tbe  assured  died  'from  the  ef- 
fects of  tbe  injury,'  within  the  meaning  of 
tbe  policy,  and  that  the  plaintiffs  are  entitied 
to  recover  the  amount  of  the  insurance." 

These  cases  support,  therefore,  the  gen- 
eral proposition  that  death  resulting  from 
disease,  which  follows  as  a  natural  conse- 
qnence,  though  not  the  necessary  conse- 
quence, of  a  physical  injury,  which  is  acci- 
dental, is  an  accidental  death,  within  tbe 
terms  of  an  accident  insurance  policy;  the 
death  being  deemed  the  iwoximate  result 
of  the  injury,  and  not  of  disease,  as  an  In- 
dependent cause.  The  reasoning  of  the  court 
In  the  case  of  Smith  v.  Accident  Ins.  Co.,  L. 
R.  6  Exch.  302,  supports  tbe  same  conclu- 
sion, although  In  that  case  it  was  held  that 
tbe  death,  which  was  from  erysipelas  fol- 
lowing an  accidental  cut  on  the  foot  of  tbe 
deceased,  was  not  within  the  terms  of  the 
policy,  by  reason  of  an  express  provision 
that  the  Insurance  did  not  cover  "death  re- 
sulting from  rheumatism,  gout,  hernia,  ery- 
sipelas, or  any  other  disease  or  secondary 
cause  or  causes  arising  within  tbe  system  of 
the  Insured,  before  or  at-  the  time  of,  or 
following,  such  accidental  Injury  (whether 
causing  such  death  directly  or  JolnUy  with 
such  accidental  injury)."  But  even  in  that 
case  one  of  the  judges  thought  that  the  effect 
of  the  condition  was  only  to  exempt  the  com- 
pany from  liability  in  respect  to  death  from 
erysipelas  where  the  erysipelas  arose  within 
the  system,  and  was  collateral  to  the  acci- 
dent. Our  conclusion  Is  also  supported  by 
the  reasoning  In  Windspear  v.  Accident  Ins. 
Oo.  (C.  A.)  6  Q.  B.  D.  42,  and  Lawrence  v. 
Accidental  Ins.  Co.,  7  Q.  B.  D.  216,  to  the 
effect  that  death  from  drowning,  or  physical 
injuries  received  consequent  on  unconscious- 
ness and  helplessness  due  to  disease,  was 
accidental  death.  In  those  cases,  as  in  the 
case  before  us,  the  proximate  cause  of  the 
death  was  the  physical  Injury.  If  Delaney, 
in  the  case  before  us,  had  been  suffering 
from  erysipelas,  or  some  other  disease,  at 
the  time  he  received  the  Injury  on  his  finger, 
and  It  appeared  that  the  wound  was  more 
dangerous  on  that  account,  or  that  his  previ- 
ous diseased  condition  contributed  to  and 
augmented  the  danger  from  the  wound,  then, 
under  the  cases  last  cited.  It  might  well  be 
argued  that  within  the  language  of  the  cerr 
tiflcate.  bis  death  did  not  "result  solely  from 
accidental  Injuries."  On  the  same  point,  see 
Commercial  Travelers'  Ace.  Ass'n  v.  Fulton, 
24  C.  C.  A.  654,  79  Fed.  423;  National  Ma- 
sonic Ace.  Ass'n  V.  Shryock,  20  C.  C.  A.  3, 
78  Fed.  774;  Modern  Woodmen  Ace.  Ass'n 
V.  Shryock,  64  Neb.  250,  74  N.  W.  607,  39  L. 
R.  A.  82G.  But  In  this  case  the  disease  was 
not  concurrent  with  the  Injury,  but  was  a 
natural  consequence  of  it,  and  the  death  re- 
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salting  tiieretrom  was  therefore  solely  due 
to  the  Injury,  and  not  due  to  any  Independent 
cause. 
The  decree  of  the  lower  court  Is  afilrmed. 


TATHWELL  v.  OITT  OF  CEDAR  RAPIDS. 

(Supreme  Court  of  Iowa.     Oct  27,  1903.) 

NBW    TRIAI^S— PERSONAL    INJURY    ACTIONS- 
INADEQUATE  DAMAGES-AUTHORITY  OF 
COURT— STATUTBiS— CONSTRUCTION. 

1.  The  trial  judge  has  the  right  at  common 
law  to  set  aside  the  verdict  in  an  action  for  per- 
sonal injuries  on  the  ground  that  it  is  inade- 
quate. 

2.  The  provisions  of  the  Code  relating  to  prac- 
tice in  the  courts  supersede  the  rules  of  the 
common  law  only  so  far  as  they  are  inconsistent 
therewith. 

3.  Code,  {  3735,  authorizing  the  trial  judge  to 
grant  a  new  trial  for  irregularity,  or  misconduct 
of  the  jury  or  prevaiiing  party,  or  error  in  the 
assessment  of  the  recovery  in  actions  on  con- 
tract, or  for  injury  or  detention  of  property,  or 
because  the  verdict  is  not  sustained  by  sufficient 
evidence  or  is  contrary  to  law,  authorizes  the 
court  in  a  personal  injury  action  to  set  aside  the 
verdict  on  the  ground  of  inadequacy  of  damages, 
the  provision  authorizing  the  granting  of  a  new 
trial  if  the  verdict  is  not  sustained  by  sufficient 
evidence  covering  a  case  where  the  verdict  is, 
under  the  evidence,  inadequate. 

4.  The  fact  that  Code,  f  3755,  is  the  same  as 
Code  1873,  §  2837,  with  exception  thnt  section 
3756  omits  the  provision  in  section  2837,  that 
a  new  trial  shall -not  be  granted  on  account  of 
the  smallness  of  damages  in  an  action  for  in- 
jury to  the  person  or  reputation,  where  the  dam- 
ages equal  the  pecuniary  injury  sustained,  in- 
dicates an  intention  to  extend  the  general  power 
to  set  aside  verdicts  because  not  supported  by 
the  evidence  to  verdicts  which  are  inadequate. 

6.  In  an  action  for  personal  injuries  the  jury 
allowed  plaintiff  the  actual  damages  sustained 
by  him  so  far  as  they  were  shown  by  evidence 
corroborating  his  own  testimony,  but  it  clearly 
appeared  that,  if  his  unimpeached  testimony 
was  believed,  tie  was  damaged  to  a  much  great- 
er sum  than  was  covered  by  the  verdict.  Held 
to  authorize  the  trial  court  to  set  aside  the  ver- 
dict because  inadequate  under  the  evidence. 

Appeal  from  District  Court,  Linn  County; 
H.  M.  Remley,  Judge. 

Action  to  recover  damages  resulting  from 
personal  injuries  received  by  plaintiff  while 
driving  In  a  street  of  defendant  city  by  rea- 
son of  bis  horse  stepping  into  a  bole  in  the 
highway  in  or  beside  a  culvert,  the  result 
being  that  plaintiff  was  thrown  to  the  ground. 
Judgment  for  plaintiff  on  a  former  trial  was 
reversed,  and  a  new  trial  ordered.  114  Iowa, 
180,  86  N.  W.  281.  On  this  trial  verdict  was 
returned  for  the  plaintiff  for  $100  damages, 
which,  on  plaintiff's  motion,  was  set  aside  as 
inadequate.  E^om  this  ruling  defendant  ap- 
peals.   Affirmed. 

John  N.  Hughes,  for  appellant  C.  D.  Har- 
rison and  Rickel,  Crocker  &  Tourteilot,  for 
appellee. 

MeCLAIN,  J.  There  was  a  conflict  In  the 
evidence  as  to  whether  the  stipot  was  defec- 

Hve  at  the  place  wh» <-•-'■■.((  ^.^g  injured, 

out  the  verdict  of  ^  plaintiff  es- 
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tablishes  the  existence  of  a  defect  and  tbe 
negligence  of  the  city  with  reference  thereto, 
and  we  have  for  consideration  only  this  ques- 
tion: Did  the  trial  Judge  err  in  setttng  aside 
tbe  verdict  on  the  ground  that  the  damages 
awarded  to  plaintiff  for  the  injury  were  in- 
adequate? The  right  of  Jury  trial,  as  uni- 
formly recognized  under  the  common-law 
system.  Involves  tbe  determination  by  tbe 
Jury,  rather  tban  by  the  Judge,  of  questions 
of  fact,  including  the  amount  of  damage  to 
be  given  where  compensation  is  for  an  un- 
liquidated demand.  Nevertheless,  tbe  trial 
courts  have  exercised  from  early  times  in  tbe 
history  of  tbe  common  law  tbe  power  to  su- 
pervise tbe  action  of  tbe  Jury,  even  as  to 
tbe  measure  of  damages,  and  to  award  a  new 
trial  where  tbe  verdict  is  not  supported  by 
tbe  evidence  and  is  manifestly  unjust  and 
perverse.  And  while  it  Is  uniformly  held 
that  the  trial  Judge  will  Interfere  wltb  tbe 
verdict  of  tbe  Jury  as  to  matters  of  fact 
with  reluctance,  and  only  where,  on  the  very 
face  of  tbe  evidence,  allowing  every  pre- 
sumption in  favor  of  tbe  correctness  of  tbe 
Jury's  action.  It  is  apparent  to  a  reasonable 
mind  that  the  verdict  is  clearly  contrary  to 
tbe  evidence,  yet  the  power  of  the  Judge  to 
Interfere  in  extreme  cases  is  unquestionable. 
It  has  sometimes  been  said  that  tbe  Judge 
should  not  interfere  where  the  verdict  la  sup- 
ported by  a  scintilla  of  evidence;  bat  tbe 
scintilla  doctrine  has  been  discarded  in  this 
state,  and  is  not  now  generally  recognized 
elsewhere.  Meyer  v.  Houck,  85  Iowa,  319, 
52  N.  W.  235..  The  generfU  scope  and  extent 
of  the  Judge's  supervisory  power  with  ref- 
erence to  tbe  Jury's  verdict  as  to  questions  of 
fact  Is  well  Illustrated  by  the  very  first  re- 
ported case  In  which  tbe  power  appears  to 
have  been  exercised— that  of  Wood  v.  Gun- 
ston,  decided  In  1655  by  tbe  Court  of  King's 
Bencli  (or,  as  It  was  called  during  tbe  com- 
monwealth. Upper  Bench),  found  in  Style's 
Reports,  on  page  466.  The  action  was  npon 
the  case  for  speaking  scandalous  words 
against  the  plaintiff,  charging  him.  among 
other  things,  with  being  a  traitor.  Tbe  Jury 
gave  plaintiff  £1,500  damages,  whereupon  tbe 
defendant  moved  for  a  new  trial  on  tbe 
ground  that  the  damages  were  excessive,  and 
that  tbe  Jury  bad  favored  tbe  plaintiff.  In 
opposition  to  this  it  was  said  in  argument 
that,  after  a  verdict  the  partiality  of  tbe 
Jury  ought  not  to  be  questioned,  nor  was 
there  any  precedent  for  It  "in  our  books 
of  the  law,"  and  that  it  would  be  of  dan- 
gerous consequence  if  it  should  be  permitted, 
and  the  greatness  of  the  damages  cannot  be 
a  cause  for  a  new  trial.  But  counsel  for  the 
other  party  said  that  the  verdict  was  a  "pack- 
ed business,"  else  there  could  not  have  been 
so  great  damages,  and  that  tbe  court  had 
power  "in  extraordinary  cases  such  as  this 
is  to  grant  a  new  trial."  The  chief  Justice 
thereuiion  said:  "It  Is  In  the  discretion  of 
the  court  In  some  cases  to  grant  a  new  trial, 
but  this  must  be  a  Judicial,  and  not  an  ar- 
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bitrary,  discretion,  and  it  is  freqaent  In  our 
books  for  the  court  to  take  notice  of  mis- 
carriages of  Juries,  and  to  grant  new  trials 
upon  tbem.  And  it  is  for  the  people's  benefit 
tbat  it  should  be  so,  for  a  Jury  may  some- 
times,  by  indirect  dealings,  be  moved  to  side 
with  one  party,  and  not  to  be  Indifferent  be- 
twixt them,  but  it  cannot  be  so  Intended  with 
the  court;  wherefore  let  there  be  a  new  trial 
the  next  term,  and  the  defendant  shall  pay 
full  costs,  and  Judgment  to  be  upon  this 
verdict  to  stand  for  security  to  pay  what 
sball  be  recovered  upon  the  next  verdict." 
This  case  is  especially  interesting  In  connec- 
tion with  the  present  dlscasslon,  because  it 
is  one  in  which  the  assessment  of  damages 
was  peculiarly  within  the  province  of  the 
Jury,  and  because  the  nature  of  the  super- 
visory power  of  the  trial  judge  is  explained 
as  being,  in  effect,  to  set  aside  a  verdict  for 
excessive  damages  in  such  cases  which  seem 
to  have  been  the  result  of  passion  and  prej- 
udice, and  not  the  deliberate  exercise  of  Judg- 
ment That  the  practice  of  granting  new 
trials  under  such  circumstances  has  continu- 
ed in  all  the  courts  administering  the  com- 
mon law  from  the  time  of  the  case  Just  cited 
to  the  present  time  is  a  matter  of  common 
knowledge  with  the  profession,  and  citation 
of  authorities  would  be  superflnons.  That  the 
power  is  exercised  to  prevent  miscarriage 
of  Justice  by  reason  of  the  rendition  of  a 
verdict  by  the  Jury  which  is  wholly  unrea- 
sonable, in  view  of  the  testimony,  which  is 
given  In  the  presence  of  the  court,  is  uni- 
versally conceded. 

But  the  question  with  which  we  are  now 
more  particularly  concerned  is  whether  this 
power  of  the  trial  Judge  may  be  exercised 
where  the  injustice  consists  in  '  rendering 
a  verdict  for  too  small  an  amount.  If  the 
case  is  one  in  which  the  measure  of  dam- 
ages la  a  question  of  law,  the  court  has,  of 
course,  the  same  power  to  set  aside  a  ver- 
dict for  too  small  an  amount  as  one  which 
is  excessive;  and  this  Is,  in  general,  true 
without  question  where  the  damages  are  ca- 
pable of  exact  computation— that  is,  where 
the  t&cta  established  by  the  verdict  of  the 
Jury  show  as  matter  of  law  bow  much  the 
recovery  should  be.  In  such  cases  the  court 
may  grant  a  new  trial,  unless  the  defend- 
ant will  consent  to  a  verdict  for  a  larger 
amount,  fixed  by  the  court,  than  that  found 
by  the  Jury;  Just  as-  in  case  of  excessive 
damages  under  similar  circumstances  the 
court  may  reduce  the  amount  for  which  the 
verdict  shall  be  allowed  to  stand,  on  penalty 
of  setting  it  aside  if  the  successful  party 
does  not  agree  to  the  reduction.  Oarr  v. 
Miner,  42  111.  179;  James  ▼.  Morey,  44  III. 
352.  It  seems  to  have  been  thought  by  some 
courts  that  the  general  supervisory  power 
over  verdicts,  where  the  amount  of  damage 
is  not  capable  of  computation,  and  rests 
in  the  sound  discretion  of  the  Jury,  should 
not  be  exercised  where  the  verdict  is  for 
too  small  an  amount;  at  least  not  with  the 
»7  N.W.— 7 


same  freedom  as  In  cases  where  it  is  ex- 
cessive. Barker  y.  Dixie,  2  Strange,  1051; 
Prltchard  v.  Hewitt,  81  Mo.  547,  4  a  W.  487, 
60  Am.  Bep.  265;  Martin  v.  Atkinson,  7  Oa. 
228,  50  Am.  Dec.  403.  No  such  limitation 
on  the  supervisory  power  of  the  trial  Judge 
has  been  definitely  established,  and  by  the 
great  weight  of  authority,  both  in  England 
and  America,  the  power  to  set  aside  the  ver- 
dict, when  manifestly  inconsistent  with  the 
evidence,  and  the  result  of  a  misconceptloii 
by  the  Jury  of  their  powers  and  duties,  is  as 
fully  recognized  where  the  verdict  Is  Inade- 
quate as  where  it  is  excessive;  and  ample 
illustration  of  the  exercise  of  this  power  la 
found  in  actions  to  recover  damages  for  per- 
sonal injuries  or  injury  to  the  reputation, 
although  in  such  cases  the  amount  of  dam- 
age is  peculiarly  within  the  Jury's  discretion. 
Phillips  V.  London  &  S.  W.  R.  Co.,  5  Q.  B. 
D.  781;  Robinson  v.  Town  of  Waupaca,  77 
Wis.  544,  66  N.  W.  809;  Whitney  v.  Mil- 
waukee, 65  Wis.  409,  27  N.  W.  89;  Oaldwell 
y.  Vlcksburg,  &  &  P.  R.  Co.,  41  La.  Ann. 
624,  6  So.  217;  Benton  v.  GolUns,  125  N.  C. 
88,  84  8.  E.  242,  47  L.  R.  A.  83;  McNeil  v. 
Lyons,  20  R.  I.  672,  40  Atl.  831;  Lee  v.  Pub- 
lishers, George  Knapp  Sc  Co.,  137  Mo.  886, 
38  S.  W.  1107;  McDonald  v.  Walter,  40  N.  T. 
551;  Carter  v.  Wells,  Fargo  &  Co.  (0.  O.)  64 
Fed.  1007. 

Counsel  for  appellant  urge,  however,  that 
the  whole  matter  of  granting  new  trials  is 
controlled  by  the  provisions  relating  to  that 
subject  found  in  the  Code,  and  that  these 
provisions  supersede  the  common-law  rules 
on  the  subject  It  has  not  been  our  under- 
standing that  the  provisions  of  the  Oode  re- 
lating to  practice  are  Intended  to  entirely 
supersede  the  rules  of  the  common  law. 
They  are,  like  other  statutory  law,  merely 
additions  to  or  modifications  of  common-law 
rules.  We  have  held,  for  instance,  that,  with- 
out any  statutory  provision  on  the  subject, 
the  court  may  direct  a  verdict  in  a  proper 
case;  that  new  trials  may  be  granted  in  eq- 
uity after  the  expiration  of  one  year  from 
the  time  of  rendering  Judgment,  although 
the  statutory  provisions  as  to  new  trials 
after  Judgment  limit  the  right  to  one  year; 
that  the  Supreme  Court  may  grant  a  re- 
sti'aining  order.  In  the  exercise  of  its  gen- 
eral appellate  Jurisdiction,  although  there  is 
no  statutory  provision  whatever  with  refer- 
ence thereto.  These  illustrations  Indicate 
that  the  provisions  of  the  Code  as  to  practice 
supersede  common-law  rules  only  so  far  as 
they  are  Inconsistent  therewith.  The  Legis- 
lature has  never  attempted  a  complete  codi- 
fication of  the  roles  and  principles  of  the 
common  law,  either  as  to  substantive  or 
remedial  rights.  The  language  of  Code,  | 
8446,  seems  to  be  directly  applicable.  It  is 
as  follows:  "The  rule  of  the  common  law, 
that  statutes  In  derogation  thereof  are  to 
be  strictly  construed,  has  no  application  to 
this  Code.  Its  provisions  and  all  proceed- 
ings under  it  shall  be  liberally  construed  with 


Digitized  by 


Google 


98 


87  NORTHWESTERN  REPORTER. 


(Iowa 


a  view  to  promote  Its  objects  and  assist  the 
parties  in  obtaining  Justice."  We  are  In- 
clined, tberefore,  to  the  view  that  tbe  sec- 
tions relating  to  new  trial  do  not  necessarily 
cover  the  whole  ground,  nor  prevent  us  from 
recognizing  the  powers  of  tbe  trial  court  in 
this  respect  which  have  generally  been  ex- 
ercised under  the  common-law  system.  See 
McDonald  v.  Walter,  40  N.  Y.  561. 

However  this  may  be,  we  think  the  author- 
ity Is  expressly  given  in  Ck>de,  $  3755,  to  set 
aside  a  verdict  which  is  manifestly  inade- 
quate under  the  evidence.  It  Is  true  that 
paragraph  4  of  that  section,  with  reference 
to  the  Influence  of  passion  or  prejudice,  men- 
tions excessive  damages,  and  that  paragraph 
5,  with  relation  to  error  in  the  assessment  of 
tbe  amount  of  recovery,  whether  too  large 
or  too  small,  refers  only  to  actions  upon 
contract,  or  for  the  Injury  or  detention  of 
property.  But  paragraph  6  authorizes  a  new 
trial  if  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  we  see  no  reason  for 
limiting  this  paragraph  to  cases  where,  un- 
der the  evidence,  it  appears  that  the  rcardlct 
should  have  been  the  other  way.  A  verdict 
in  favor  of  plaintiff  for  $100  Is  as  much 
against  the  plaintiff  as  to  any  right  to  re- 
cover damages  not  covered  by  the  verdict 
as  though  it  had  been  outright  for  the  de- 
fendant Suppose  the  plaintiff  sues  on  a 
promissory  note,  and,  defendant  having  in- 
tei-posed  a  general  denial,  plaintiff  Introduces 
the  note  in  evidence  (the  signature  not  be- 
ing denied  under  oath),  and  there  is  no  evl- 
debce  whatever  that  the  note  is  not  valid, 
or  has  been  discharged,  and  nevertheless  the 
Jury  returns  a  verdict  for  defendant,  could 
It  be  claimed  that  a  new  trial  should  not 
be  granted?  And  yet  this  case  does  not 
come  under  any  of  the  paragraphs  of  the 
section  on  new  trial,  unless  it  comes  under 
the  paragraph  last  above  referred  to.  We 
think  this  paragraph  should  have  a  liberal 
Interpretation,  and  that  it  covers  such  a 
case  as  the  one  now  before  us.  Similar  pro- 
visions in  other  Codes  have  been  construed 
as  authorizing  the  setting  aside  of  verdicts 
on  plaintiff's  motion  because  the  damages 
allowed  are  Inadequate.  Du  Brutz  v.  Jes- 
Bup,  54  Cal.  118:  Bennett  v.  Hobro,  72  Cal. 
178.  13  Pac.  473;  Emmons  v.  Sheldon,  26 
Wis.  «48;  Henderson  v.  St  Paul  &  D.  R. 
Co.,  62  Minn.  479,  66  N.  W.  53;  McDonald 
V.  Walter,  40  N.  T.  651. 

But  counsel  for  appellant  contends  that,  as 
the  language  of  the  present  Code,  §  3755,  is 
the  same  as  that  of  the  corresponding  sec- 
tion of  Code  1873,  S  2837,  It  should  have  the 
same  construction,  and  that  in  tbe  Code  of 
1873  there  was  another  section,  having  spe- 
cial reference  to  setting  aside  a  verdict  for 
smallness  of  damages,  reading  as  follows: 
"Sec.  2839.  A  new  trial  shall  not  be  granted 
on  account  of  tbe  sraallness  of  damages  in 
an  action  for  an  injury  to  the  person  or 
reputation,  where  the  damages  equal  the  ac- 
tual pecuniary  injury  sustained."    The  argu- 


ment seems  to  be  that  the  power  to  set  aside 
such  a  verdict  was  implied  from  tbe  lan- 
guage of  this  section,  and  was  not  Induded 
in  tbe  provifllons  of  the  general  section,  and 
therefore  tbe  repeal  of  the  section  Just  quoted 
took  away  from  the  courts  all  power  to  set 
aside  a  verdict  on  account  of  smallness  of 
damages,  except  as  that  power  is  specially 
provided  for  In  paragraph  6  of  the  present 
section;  that  Is,  the  paragraph  relating  to 
error  In  tbe  assessment  of  the  amount  of 
recovery  where  tbe  action  la  npon  a  con- 
tract or  tor  tbe  injury  or  detention  of  prop- 
erty. We  think  It  is  more  reasonable,  bow- 
ever,  to  Infer  tbat  tbe  repeal  of  section  2838 
by  the  omission  thereof  from  tbe  present 
Code  (which  was  on  Its  own  motion,  and  not 
on  the  recommendation  of  the  code  commis- 
sion) indicates  an  Intention  to  abolish  tbe 
limitation  found  in  that  section  on  the  right 
to  grant  new  trials  for  Inadequacy  of  dam- 
ages, and  that  the  Legislature  understood 
that  after  this  section  was  omitted,  tbe  gen- 
eral power  to  set  aside  verdicts  because  not 
supported  by  the  evidence  would  extend  to 
verdicts  which  were  Inadequate  as  well  as 
those  which  are  not  only  partially,  but  en- 
tirely, contrary  to  tbe  evidence.  The  subdi- 
visions of  Code,  i  3755,  may  not  be  logically- 
related  to  each  other.  It  may  be  possible 
that  without  subdivision  4,  relating  to  pas- 
sion and  prejudice,  the  court  would  have  had 
authority,  under  subdivision  6,  to  set  aside 
an  excessive  verdict  because  not  sustained 
by  sufficient  evidence;  but  we  are  inclined 
to  construe  the  present  section  In  the  light 
of  the  common-law  powers  of  courts  with 
reference  to  new  trials,  and  as  though  sec- 
tion 2839  of  the  Code  of  1873  had  not  been 
at  one  time  a  concurrent  provision  with  the 
section  of  that  Code  whlcb  Is  now  section 
3755  of  the  present  Code. 

The  trial  Judge  therefore  had  the  power  to 
set  aside  the  verdict  below  on  account  of  tbe 
Inadequacy  of  the  damages,  and  the  ques- 
tion is  whether  the  case  Is  a  proper  one  for 
the  exercise  of  such  power.  We  Interfere 
reluctantly  with  the  action  of  the  lower  court 
in  ruling  on  motions  for  a  new  trial,  and 
especially  wbere  a  new  trial  has  been  grant- 
ed. Peebles  v.  Peebles,  77  Iowa,  11,  41  N. 
W.  387;  Morgan  v.  Wagner,  79  Iowa,  174, 
44  N.  W.  .S46;  Hopkins  v.  Knapp  &  Spanl- 
ding  Co.,  92  Iowa,  212,  00  N.  W.  G20;  Mally 
V.  Mally,  114  Iowa,  309.  86  N.  W.  262;  Chou- 
quette  v.  Southern  Electric  R.  Co.,  162  Mo. 
257,  63  S.  W.  897.  Although  It  Is  urged  ia 
this  case  that  the  Jury  allowed  to  the  plain- 
tiff the  actual  damages  sustained  by  him  so 
far  as  they  are  shown  by  any  evidence  cor- 
roborating his  own  testimony,  nevertheless 
it  clearly  appears  thnt,  if  his  unimpeached 
testimony  is  to  be  credited,  he  was  damaged 
to  a  much  larger  extent  than  is  covered  by 
the  verdict  rendered  by  the  Jury.  We  do 
not  hold  tbat  tbe  trial  Judge  may  substitute 
his  Judgment  of  the  credibility  of  the  witness 
in  place  of  the  Judgment  which  the  Jury  bas 
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exercised,  but  we  do  say  tbat  the  trial  Judge 
may,  tf  he  finds  that  the  jury  have  failed  to 
allow  the  amoont  of  damages  shown  by  un- 
contradicted testimony,  set  aside  the  verdict 
aa  In  conflict  with  the  evidence  and  award  a 
new  trial. 

The  ruling  of  the  lower  court  was  therefore 
correct,  and  It  is  affirmed. 


CULBERTSON  v.  SALINGER  &  BRIGHAM 

et  aL 

(Supreme  Court  of  Iowa.     Oct.  14,  1903.) 

DBFAOLT    JDDOMENT— ERRONEOUS    BNTRT— 
VACATION— SHOWINO   DEFENSE. 

1.  Entry  of  a  default  judgment  after  appear- 
aoce  !e  merely  error,  and  not  without  jurisdic- 
tion, BO  as  to  make  it  void. 

2.  Vacation  after  the  term  of  a  default  judg- 
ment improvidently  entered,  authorized  by 
Code,  {  4091,  is  governed  by  section  4006,  pro- 
viding it  shall  not  be  vacated  till  it  is  adjudged 
tliere  is  a  defense  to  the  action. 

3.  Code,  i  4090,  requiriiii;,  as  a  condition  to 
Tietting  aside  after  tlie  term  a  default  judgment 
improvidently  entered,  that  a  defense  be 
shown,  is  satisfied  by  showing  sucii  a  state  of 
facts  as  likely  will  defeat  tlie  claim  on  which 
the  judgment  is  founded;  and  it  is  enough  that 
plaintiff  cannot  have  the  testimony  of  the  only 
surviving  party  to  the  transaction,  he  being  in- 
competent, and  tbat  defendant,  on  the  motion 
to  set  aside,  introduced,  without  objection,  a 
deposition  of  another  party,  tending  to  show  a 
defense. 

Appeal  from  District  Oonrt,  Carroll  Coun- 
ty;  8.  M.  Elwood,  Judge. 

In  the  original  petition  the  plaintiff  asked 
judgment  against  H.  G.  McAllister  on  a  writ- 
ten agreement  to  sign  the  notes  sued  on  as 
surety  for  Salinger  &  Brlgham.  After  the 
plaintUTa  evidence  had  I>eeu  introduced,  No- 
vember 27,  1897,  an  amendment  to  the  peti- 
tion was  filed,  in  which  it  was  asserted  that 
the  agreement  was  partly  oral  and  partly  in 
writing.  Thereafter  the  parties  agreed  in 
open  court  that  the  answer  of  McAllister, 
which  included  a  general  denial,  theretofore 
filed,  ehould  stand  as  the  answer  to  the  pe- 
tition and  all  amendments.  The  trial  re- 
sol  ted  In  a  judgment  as  prayed,  and,  after 
it  had  been  reversed  and  the  cause  remand- 
ed, in  pnrsnance  of  the  opinion  of  this  court 
(found  in  111  Iowa,  447,  82  N.  W.  925),  the 
administrators  of  McAllister  and  Ills  wife 
were  substituted  as  defendants.  Under  the 
apprehension  tbat  the  amendment  to  the 
petition  bad  not  been  answered,  the  plaintiff 
procured  a  default  to  be  entered  against  the 
administrators  December  8,  1900,  and  judg- 
ment again  entered  as  prayed.  A  petition 
to  set  aside  the  default  and  grant  a  trial  on 
the  merits  was  filed  December  31st  of  the 
same  year,  and  on  hearing  the  relief  sought 
was  granted.  The  plaintiff  appeals.  In  the 
same  action  Salinger  liad  filed  a  cross-peti- 
tion January  27,  1897,  in  which  he  alleged 
tbat  he  was  at  one  time  a  member  of  the 
firm  of  Salinger  &  Brlgham;  that  In  connec- 
tion with  matters  mentioned  in  the  petition 
be  bad  executed  bis  notes  for  about  $4,000 


to  McAllister,  securing  the  same  by  a  life 
Insurance  policy  deposited  with  the  latter; 
that  said  notes  were  wholly  without  consid- 
eration, and  given  for  an  antecedent  debt  of 
Brigham,  and  praying  that  said  notes  be 
canceled,  and  the  policy  be  returned.  On 
the  16th  of  Aprili  1S97,  McAllister  moved 
for  a  more  specific  statement  of  the  negotia- 
tions preceding  the  execution  of  the  notes, 
and  especially  of  the  circumstances  surround- 
ing their  execution;  tbat  the  debt  of  Brlg- 
ham for  which  they  were  given  be  specifical- 
ly described;  that  he  state  whether  the 
transactions  re^ferred  to  were  oral  or  in  writ- 
ing, and,  if  any  were  in  writing,  that  be  set 
out  copies.  Ah  amendment  to  the  petition 
was  filed  September  18.  1900,  describing  the 
notes  as  seven  In  number,  one  for  $300  and 
six  for  $500  each,  all  dated  July  11,  1893, 
and  one  payable  each  year.  At  the  Novem- 
ber, 1900,  term  of  court,  another  amend- 
ment was  filed,  in  which  the  death  of  Mc- 
Allister, and  also  that  of  his  wife,  to  whom 
he  had  bequeathed  these  notes,  was  sug- 
gested, and  the  substitution  as  party  defend- 
ant of  the  administrator  of  the  estate  of  the 
deceased's  wife  requested.  It  will  be  no- 
ticed that  the  amendments  do  not  meet  the 
purposes  of  the  motion  for  more  specific  state- 
ment, and  do  not  add  anything  to  the  cause 
of  the  action  previously  statM.  On  Decem- 
ber 8,  1900,  Salinger  procured  a  default  to 
be  entered  because  of  the  alleged  failure  to 
plead  to  the  cross-petition  and  decree  to  be 
entered  as  prayed.  A  petition  to  set  aside 
the  default,  and  for  trial  on  the  merits,  was 
filed  by  the  administrator  December  31, 1900, 
and  on  hearing  the  relief  sought  was  grant- 
ed. The  cross-petitioner  appeals.  Separate 
appeals  were  prosecuted,  but  for  convenience 
both  will  be  disposed  of  in  one  opinion.  Af- 
firmed. 

H.  W.  Macomlier  and  B.  I.  Salinger,  for 
appellant.  Jayne  &  Hoffman  and  G.  W. 
Bowen.  for  appellees  except  Salinger  A  Brig- 
liam. 

LADD,  J.  The  appellant  concedes  tbat 
the  Judgments  were  Improvidently  entered, 
and  should  have  been  set  aside,  If  tlie  evi- 
dence established  that  defuses  to  the  causes 
of  action  stated  exist  On  the  other  hand, 
appellees  urge  tbat,  as  the  defaults  and  Judg- 
ments were  erroneously  entered.  It  was  not 
essential  that  defenses  be  shown  as  a  con- 
dition precedent  to  granting  of  the  relief 
prayed.  Section  3790  of  the  Code  author- 
izes the  court  to  set  aside  defaults  on  such 
terms  as  may  appear  just.  If  application  be 
made  at  the  same  term  at  which  the  default 
was  entered,  and  among  other  things  re- 
quires an  affidavit  of  merits  as  a  condition 
precedent.  But  the  court  In  numerous  cases 
has  held  that  the  filing  of  this  affidavit  is 
not  necessary  when  the  default  has  been 
entered  without  Jurisdiction,  improvidently, 
or  by  mistake.  Messenger  v.  Marsh,  G  Iowa, 
491;    Rice  t.  Griffith,  9  Iowa,  539- 
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Sbules,  29  Iowa.  507;  Beasley  t.  Cooper,  42 
Iowa,  542;  Brandt  v.  Wilson,  58  Iowa,  485, 
12  N.  W.  535;  Holtt  v.  Skinner.  99  Iowa, 
360,  68  N.  W.  788;  First  Nat.  Bank  t. 
Flynn  (Iowa)  91  N.  W.  784.  In  other  words, 
an  affidavit  of  merit  Is  essential  only  when 
the  party  was  actually  In  default.  But  the 
applications  herein  were  not  made  at  the 
term  at  which  the  judgment  was  rendered, 
and  therefore  are  controlled  by  section  4091 
of  the  Code.  Streeter  t.  Oleason  (Iowa)  95  N. 
W.  242.  The  second  subdlTislon  of  that  sec- 
tion authorizes  a  judgment  to  be  set  aside 
because  of  fraud  practiced  in  obtaining  it. 
Had  the  court  been  without  jurisdiction,  an- 
other remedy  would  have  been  available. 
See  Iowa  Savings  &  Loan  Ass'n  r.  Chase 
(Iowa)  91  N.  W.  807.  But,  as  the  parties 
bad  appeared,  the  court.  In  entering  judg- 
ment, acted  erroneously,  but  not  without  au- 
thority. Undoubtedly  the  error  might  have 
been  corrected  by  appeal.  See  Manning  v. 
German  Ins.  Co.,  107  Fed.  52,  46  0.  C  A. 
144.  The  appellee,  however,  chose  to  seek 
the  remedy  available  under  this  statute,  and. 
In  order  to  succeed,  must  have  complied 
with  section  4096  of  the  Code,  which  is  im- 
perative in  prohibiting  the  vacation  of  a 
judgment  "until  it  is  adjudged  that  there  la 
a  cause  of  action  or  defense  to  the  action  In 
which  the  judgment  is  rendered";  otherwise 
any  relief  which  might  be  granted  would  be 
of  no  substantial  benefit  to  the  petitioner. 
Why  should  the  court  set  aside  a  judgment 
which  it  had  the  power  to  render  merely  to 
cure  an  error  or  wrong  that  can  be  of  no 
avail  In  preventing  the  entry  of  a  similar 
judgment  in  its  stead?  This  would  be  but 
Idle  ceremony.  Courts  cannot  be  expected 
to  fritter  away  their  time  on  errors  or  mis- 
takes which  result  in  wronging  no  one,  and 
parties  who  ought  to  have  judgment  enter- 
ed against  them  cannot  be  heard  to  complain 
under  this  section  of  the  manner  by  which 
this  may  have  been  accomplished. 

2.  In  determining  whether  a  defense  has 
been  shown,  the  situation  of  the  parties 
may  well  be  taken  into  consideration.  Both 
Brigham,  the  partner  of  Salinger,  and  Mc- 
Allister, the  party  with  whom  the  trans- 
action involved  ift  this  litigation  were  had, 
are  dead.  In  so  far  as  the  record  discloses, 
Salinger  is  the  only  living  witness  thereto, 
and  his  testimony  might  have  been  excluded 
on  trial  as  Incompetent  under  section  4604 
of  the  Code.  In  these  circumstances  the  stat- 
ute. If  construed  to  exact  a  showing  of  an 
affirmative  defense  as  a  condition  precedent 
to  setting  aside  the  default,  might  give  the 
party  wrongfully  procuring  the  Judgment 
an  unfair  advantage,  for,  though  be  might 
have  been  wholly  unable  to  make  out  a  case, 
yet,  before  the  judgment  so  procured  may 
be  set  aside,  a  defense  reasonably  likely  to 
succeed  must  be  shown.  But  the  statute 
lught  not  to  be  construed  as  meaning  such 
a  defense  as  shall  admit  the  plaintiff's  cause 
of  action.    What  is  contemplated  is  a  show- 


ing of  such  a  state  of  facts  as  likely  will 
defeat  the  claim  upon  which  the  judgment 
is  based.  The  kind  of  or  technical  form  of 
the  pleading  is  not  very  materlaL  Bank  of 
Stratton  r.  Dixon,  105  Iowa,  148,  74  N.  W. 
919.  The  defense  itself  must  exist  and,  if 
sufficient,  even  though  technical  in  character, 
to  defeat  judgment  plaintilTs  claim,  it  is 
enough.  In  other  words,  proof  of  any  de- 
fense to  the  merits,  which.  If  established, 
would  have  resulted  In  a  different  judgment, 
and'  that  such  a  result  la  reasonably  likely 
to  follow  another  trial,  is  ail  the  statute  re- 
quires. Any  other  interpretation  would  of- 
ten enable  the  one  party  to  obtain  an  undue 
advantage  through  the  wrongful  entry  of  a 
judgment,  and  deprive  the  other  of  th«  op- 
portunity of  defending  himself  against  a 
claim  regardless  of  its  merits,  without  any 
fault  on  his  part  But  the  administrator  in- 
troduced the  deposition  of  McAllister  taken 
in  the  case,  and  of  course  this  waived  the 
provisions  of  the  statute.  He  testified:  "I 
knew  Salinger  and  Brigham  were  indebted 
to  W.  L.  Culbertson,  but  I  had  no  knowledge 
of  their  transactions.  I  had  no  knowledge 
of  what  they  did  with  the  money  borrowed, 
and  no  interest  therein.  I  never  acquiesced 
in  their  borrowing  said  money  or  giving  said 
notes,  and  in  no  manner  agreed  to  assumc 
payment  of  the  same,  or  stand  as  surety  or 
guarantor  of  said  notes."  Appellant  insists 
that  this  answer  was  stricken  out.  The 
transcript  shows  otherwise.  A  motion  to 
that  effect  was  made,  but  never  ruled  on. 
Salinger  testified  to  an  oral  agreenlent  on  the 
part  of  McAllister  to  sign  the  notes  as  sure- 
ty. In  view  of  the  fact  that  Salinger's  tes- 
timony is  open  to  objection,  and  the  dispute 
raised  by  that  of  McAllister,  we  think  the 
court  did  not  abuse  its  discretion  in  order- 
ing a  new  trial. 

3.  Appellant  insists  that  the  evidence  con- 
clusively shows  that  the  debt  for  which  bis 
notes  were  executed  to  McAllister  was  that 
of  Brigham  alone,  and,  being  antecedent, 
there  was  no  consideration.  The  deposition 
of  McAllister  shows  that  he  testified  to  hav- 
ing furnished  Salinger  &  Brigham  money  to 
loan;  that  Salinger  owed  him  a  little  over 
$4,100,  for  which  he  had  his  (Sallnger'iii 
notes;  that,  after  Brigham's  death,  be  bad 
agreed  to  release  Brigham's  indebtedness  to 
him  if  Salinger  would  execute  said  notes; 
that  the  loan  business  done  through  the  firm 
was  begun  by  making  Brigham  his  agent, 
to  whom  the  money  was  always  sent;  that 
Salinger  gave  the  notes  In  settlement  of  the 
firm's  Indebtedness  to  him.  Mrs.  Brigham's 
testimony  tended  to  show  that  Salinger  and 
Brigham  had  been  partners  in  loaning  Mc- 
Allister's money,  and  a  balance  sheet  dated 
July  1,  1887,  showing  an  indebtedness  to  him 
of  $9,198.33,  signed  by  Salinger  &  Brig- 
ham in  the  former's  handwriting,  was  intro- 
duced In  evidence.  On  the  other  hand,  Sal- 
inger declared  that  he  had  never  had  any 
of  the  money  sent  to  Brigham,  and  neither 
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he  oor  Salinger  &  Brlgham  had  ever  re- 
ceiTed  any  money  of  McAlllBter;  tbat  he  and 
Brlgham  were  merely  Jointly  interested  in 
numerous  transactions,  but  that  no  general 
pnrtnership  existed  between  them;  that  Sal- 
inger &  Brlgham  assumed  the  debt  of 
Brlgham  to  McAllister  without  considera- 
tion, and  that  there  was  no  consideration  for 
the  notes  in  suit  What  we  have  already 
said  of  the  incompetency  of  Salinger's  tes- 
timony is  again  applicable  here,  and  in  view 
of  this,  the  conflict  raised  by  that  of  McAl-; 
lister,  and  the  dlfQcuities  under  which  the 
administrator  necessarily  labored,  we  think 
the  default  was  properly  set  aside.  The  re- 
sult reached  renders  it  unnecessary  to  pass 
upon  the  motions  the  parties  have  Indulged 
in  or  other  rulings  In  the  case. 
Affirmed. 


MATHEWS  T.  BOARD  OF  COM'KS  OF 

LINCOLN  COUNTY. 

(Supreme  Court  of  Minnesota.     Oct.  80,  1903.) 

COUNTT  ATTORNEY-DISQUALIFICATION— COM- 
PENSATION OF  SUBSTITUTE. 

1.  Where,  under  section  813,  Gen.  St.  1884,  a 
judge  of  the  district  court,  upon  due  hearing, 
lieterraines  that  a  county  attorney  is  disquali- 
fied from  talcing  part  in  the  prosecution  of  a 
person  accused  of  crime,  and  directs  another 
attorney  of  the  court  to  conduct  the  same  in 
pl.ire  of  the  regular  olBcial,  the  substitute  is 
oiuitled  to  receive  compen-sntion  for  the  services 
be  performs,  under  the  court's  appointment,  from 
the  county  where  the  crime  is  alleged  to  baTe 
been  committed. 

(Syllabus  by  the  Comt.) 

Appeal  from  District  Court,  Lincoln  Ooun- 
ty;  B.  F.  Webber,  Judge. 

Action  by  M.  B.  Mathews  against  the  board 
of  county  commissioners  of  the  county  of 
lincoln.  From  an  order  overruling  a  demur- 
rer to  the  complaint,  defendant  appeals.    Af- 

John  T.  P.  Power,  for  appellant  M.  B. 
Mathews,  pro  se. 

LOVELY,  J.  Order  overruling  demurrer 
to  a  complaint  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.    Defendant  appeals. 

It  appears  from  the  challenged  pleading 
that  a  charge  was  made  against  one  Warren 
in  Lincoln  county,  for  the  crime  of  murder. 
At  the  October  term,  1899,  of  the  district 
court,  it  was  formally  represented  to  the  pre- 
siding judge  that  the  regular  county  attor- 
ney was  disquallfled  to  participate  in  the 
prosecution  of  the  accused.  The  court,  hav- 
ing found  this  to  be  the  fact,  api>olnted  plain- 
tiff, an  attorney  of  the  court,  to  assume  the 
management  of  the  criminal  proceedings 
aRainst  the  accused.  The  appointment  was 
accepted,  the  substitute  took  oath  to  perform 
the  special  services  required  according  to 
law,  attended  the  grand  Jury  during  the  in-, 
vestlgatlon  of  the  charge  against  Warren, 
then  prepared  an  indictment  against  him  for 


murder  In  the  second  degree,  which  was  duly 
returned.  He  also  conducted  the  prosecution 
at  the  trial  and  to  final  Judgment.  After- 
wards he  presented  a  verified  claim  for  his 
services  to  the  board  of  county  commission- 
ers of  Lincoln  county.  It  was  disallowed, 
whereupon  he  appealed  to  the  district  court, 
and  according  to  statutory  requirements 
filed  the  complaint  before  us  for  review. 

The  right  of  plalntifT  to  recover  is  denied 
upon  the  ground  that  the  law  fails  to  provide 
comi>ensation  for  the  services  thus  rendered, 
it  being  Insisted  that,  where  It  is  not  proper 
for  the  regular  county  attorney  to  engage  in 
the  trial  of  a  criminal  cause,  and  the  court 
appoints  another  attorney  to  meet  the  emer- 
gency, there  is  no  statutory  authority  for  Im- 
posing a  liability  upon  the  county  to  pay  the 
special  counsel  therefor.  That  there  is  power 
to  appoint  special  counsel  to  take  the  place 
of  the  regular  county  attorney  under  such 
circumstances  Is  indispensable  to  the  Inves- 
tigation of  crime.  Such  an  exigency  has  been 
j  provided  for  by  section  813,  Gen.  St.  1894,  In 
these  terms:  "The  several  Judges  of  the  dis- 
trict court  In  this  state  may  by  order  to  be 
duly  entered  on  the  minutes  at  any  term  of 
the  court,  appoint  any  attorney  of  the  court 
to  act  as  or  in  place  of,  or  to  assist  the 
county  attorney  In  any  business  or  proceed- 
ing before  the  grand  Jury,  or  in  court,  wheth- 
er there  be  a  county  attorney  present  at  such 
term  or  not;  and  the  person  so  appointed 
shall  take  the  usual  oath  of  office  and  shall 
thereupon  be  fully  authorized  to  be  present 
before  the  grand  Jury  at  any  time  when  the 
county  attorney  might  by  law  be  present  be- 
fore that  body:  provided  that  no  compensa- 
tion shall  be  paid  by  the  county  to  such  per- 
son so  appointed  by  the  court  to  assist  the 
county  attorney,  when  that  officer  is  present 
at  the  term  when  such  appointment  is  made 
except  the  same  be  paid  with  the  consent  of 
the  county  attorney  and  be  deducted  from 
the  regular  salary  of  that  officer."  Under 
the  allegations  of  the  complaint  we  are  bound 
to  presume  that  the  provisions  of  this  stat- 
ute authorized  the  district  court  to  make  the 
appointment,  and  that  in  doing  so  it  exer- 
cised a  proper  and  legal  discretion.  State  v. 
Borgstrom,  69  Minn.  508,  72  N.  W.  799,  975. 
This  cannot  be  seriously  doubted,  but  it  is 
urged  that  there  is  no  express  statutory  pro- 
vision Imposing  upon  the  county  where  the 
crime  is  charged  to  have  been  committed  a 
liability  to  pay  for  the  legal  services  of  the 
appointee  of  the  court.  It  is  true  that  nei- 
ther this  nor  any  other  enactment  In  explicit 
terms  provides  for  payment  of  the  legal  serv- 
ices thus  performed;  hence.  If  the  contention 
of  defendant  is  well  grounded,  the  attorney 
thus  designated  to  meet  the  necessity  arising 
from  the  disquallflcation  and  consequent  Ina- 
bility of  the  regular  county  attorney  to  pros- 
ecute a  criminal  cause  requires  the  substitute 
to  bestow  valuable  professional  labor  to  exe- 
cute the  trust  Imposed  by  the  court  without 
remuneration.     Under  our  state  policy  for 
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the  enforcement  of  the  criminal  statutes  the 
counties  of  this  state  must  assume  the  obli- 
gation to  provide  pecuniary  recompense  to 
secure  efficient  results.  An  official  elected  to 
the  office  of  county  attorney  receives  a  salary 
to  be  fixed  by  the  county  board  to  be  paid 
from  the  county  treasury.  Section  532,  Gen. 
St.  1S94.  Where  this  official  is  disqualified, 
the  special  attorney,  as  we  have  seen,  may 
be  appointed  by  the  district  judge,  and  such 
substitute  must,  to  properly  perform  his  du- 
ties, secure  by  legal  process  tbe  attendance 
of  witnesses  to  give  evidence  against  the  ac- 
cused at  the  trial.  These  are  to  be  paid 
by  the  county.  Section  5593,  Id.  There  la 
obviously  as  much  reason,  though  not  ex- 
pressed, that  the  lawyer  under  whose  sum- 
mons they  come,  and  without  whose  assist- 
ance their  testimony  could  not  be  utilized, 
should  be  paid  in  the  same  way.  It  Is  also 
provided  that  when  any  prosecution  In  the 
name  of  tbe  state  fails,  the  witness  fees  for 
the  state  shall  be  paid  from  the  county  treas- 
ury, unless  otherwise  provided  by  the  court 
Section  5594,  Id.  The  exception  last  noted 
without  doubt  refers  to  those  cases  where, 
under  other  statutory  provisions,  the  costs 
and  disbursements  are  adjudged  against  con- 
victed persons  and  paid  by  him  into  tbe 
county  treasury.  Section  5514,  Id.  Again, 
the  law  is  so  solicitous  to  insure  an  accused 
person  the  manifest  benefits  of  legal  counsel 
at  the  trial  that  it  provides  compensation 
therefor  when  appointed  by  the  court  to  de- 
fend an  indigent  defendant  in  a  criminal 
case.  Section  6283,  Id.  This  compensation 
is  made  a  county  charge.  It  seems  Inconceiv- 
able that  tbe  Legislature  Intended  to  dis- 
criminate in  providing  pay  for  the  defending 
counsel,  while  it  requires  a  special  prose- 
cutor to  perform  services  as  laborious  for 
nothing.  The  other  duties  of  the  county  at- 
torney during  the  year  may  demand  less 
work  than  the  management  of  one  important 
cause  by  the  special  attorney  where  the  regu- 
lar one  is  Incapacitated,  yet  tbe  regular  offi- 
cial Is  paid,  while,  under  the  claims  of  coun- 
sel for  defendant,  the  appointee  of  the  court 
whose  services  may  be  of  the  highest  ne- 
cessity is  subjected  to  an  exacting  and  oner- 
ous imposition  upon  his  time  and  talents 
without  any  reward.  Such  a  view  should 
not  be  adopted  If  any  sensible  construction 
of  legal  rules  will  relieve  us  from  the  sug- 
gested casus  omissus  in  falling  to  provide 
pay  where  services  are  required  for  the  ben- 
efit of  the  public  service. 

The  legal  enactments  to  which  we  have  re- 
ferred have  been  In  force  many  years,  and 
are  sufficient  to  show  that  under  our  state 
policy  the  expenses  of  criminal  trials  are 
treated  as  county  burdens,  and  the  benefits 
from  fines  and  costs  inure  to  that  coriK)ratc 
entity  to  minimize  such  expenses  as  far  as 
may  be;  and  it  to  very  clear  that  the  I^egls- 
lature  has  always  acted  upon  the  general 
view  that  any  pecuniary  charge  of  this  char- 
acter is  exclusively  of  county  cognizance.    It 


has  ^3eea  held,  upon  a  careful  consideration, 
by  high  authority,  that  where  no  provision 
had  t)een  made  for  the  compensation  of  couu- 
ael  for  indigent  persons  i^osecuted  for  crime, 
the  reasonable  obligations  to  secure  such 
benefits  must  be  discharged  by  the  countj- 
where  the  cause  arose.  Carpenter  v.  Dane 
County,  9  Wis.  274.  In  a  later  case  the  same 
court,  in  construing  a  statute  which  author- 
ized the  appointment  of  counsel  for  a  poor 
defendant  where  such  person  was  accused  of 
a  criminal  offense,  conditioned  that  the  coun- 
ty In  which  the  same  arose  should  not  be  tatid 
liable  to  pay  therefor,  it  was  held  that  an 
obligation  to  pay  for  services  notwithstanding 
this  restrictlpn  in  favor  of  the  county  must  be 
assumed  by  it  not  because  the  court  who  ap- 
pointed the  counsel  was  authorized  to  con- 
tract for  tbe  county  or  its  officers,  but  upon 
the  general  doctrine  that  whoever  knowingly 
receives  or  assents  to  the  scrvtces  of  another, 
which  are  of  value,  whereby  he  contributes 
a  benefit,  thereby  presumably  creates  an  un- 
dertaking to  pay  what  the  services  are  rea- 
sonably worth.  County  of  Dane  t.  Smith,  13 
Wis.  585,  80  Am.  Dec.  754. 

Conceding  the  beneficial  nature  of  tbe  work 
and  the  general  means  adopted  to  discbarge 
all  obligations  of  a  similar  character  by  the 
county  to  which  we  have  called  attention 
above,  there  to  In  section  813,  supra,  ground 
other  than  necessary  policy  or  presumption 
that  services  exacted  or  received  must  be 
paid  for  by  the  county,  viz.,  that  of  an  em- 
ployment directly  authorized  by  the  statute 
Itself,  and  by  a  stronger  Implication  than  in 
the  Wisconsin  statute  considered  in  tbe  cases 
above  cited.  By  recurring  to  the  proviso  in 
sectl<m  813,  supra.  It  would  seem  that  the 
Legislature,  in  adopting  tbto  law,  evidently 
understood  and  contemplated  that  the  comity 
was  to  be  Itoble  where  the  substitute  to  meet 
the  existing  necessity  was  appointed  In  place 
of  the  regular  official;  for  it  to  therein  pro- 
vided in  effect  that  where  such  appointment 
had  been  made  to  assist  the  county  attorney 
at  his  request,  the  compensation  should  not 
be  paid  by  the  county,  but  by  that  official 
himself.  The  inquiry  to  thus  suggested,  why 
prescribe  that  the  regular  county  attorney 
shall  pay  for  the  assistant  he  has  selected  to 
act  with  him,  that  the  county  do  not  pay 
therefor,  unless  it  was  purposed  to  Imply 
that  where  the  substitute  was  appointed  in 
his  place  by  the  court  when  the  county  at- 
torney could  not  request  the  same,  the  sub- 
stitute would  be  paid  by  the  county?  This 
is  but  the  application  of  a  very  famiUar 
maxim,  "Exprosslo  unlus  est  excluslo  al- 
terlus,"  to  avoid  imjust  and  Illegal  results. 
It  is  but  manifestly  just  that  we  should  give 
force  to  this  implication,  rather  than  to  bold 
that  the  Legislature  can  command  the  time 
and  services  of  any  citizen  not  officially, 
but  professionally,  which  does  not  concern 
the  taxing  power  of  tbe  state,  bat  relates 
exclusively  to  his  private  calling,  for  -which 
he  to  to  receive  no  remuneration.    It  might 
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as  well  be  said  that  tbe  physician,  surgeon, 
architect,  or  any  other  'person  should  render 
gratultoTis  benefactions  as  that  a  lawyer 
must  devote  his  time  and  labor  to  a  partic- 
ular case  for  nothing.  We  have  therefore 
reached  the  conclusion  that  the  authority 
which  Ib  vested  in  the  court  to  employ  and 
require  tbe  services  of  counsel  In  a  matter 
-which  Involves  the  administration  of  Justice 
Is  not,  and  was  not  Intended  to  be,  an  en- 
forced gratuity,  but  a  county  liability,  to  be 
discharged  by  the  only  municipal  entity  that 
Is  given  plenary  cognizance  over  the  subject 
of  compensation  In  cases  of  that  character. 
Order  appealed  from  Is  afiSrmed. 


TUCKEB  T.  BOARD  OF  COM'RS  OF  LIN- 
COLN COUNTY. 
■Supreme  Court  of  Minnesota.      Not.  8,  1903.) 

COUNTIES— CHANQB  OF  COUNTT  SKAT— NOTICH 
OK  MEETING— SPECIAL  ELECTION. 

1.  The  requirement  of  section  1,  c.  174,  p.  286, 
Laws  1889.  that  a  duplicate  of  the  auditor's 
notice  of  the  meeting  of  the  county  board  of 
commiasioners  to  pass  on  the  petition  for  a 
change  of  the  county  seat  shall  be  posted  10 
days  Before  such  meeting  "in  a  public  place  in 
etch  organized  town  of  the  county"  (section  047, 
Gen.  St.  1894),  applies,  ex  vi  termini,  to  an  in- 
corixirated  village  within  the  territory  of  every 
town  where  the  village  therein  has  distinct  po- 
litical powers,  and  holds  separate  elections,  at 
which  tbe  proposed  change  is  to  be  submitted  to 
the  electors. 

2.  The  filing  of  a  sufficient  affidavit  with  the 
coonty  auditor  previous  to  the  meeting  of  the 
board,  dhowing  that  a  duplicate  notice  was  post- 
ed in  each  town  and  village  of  the  county,  is  a 
necessary  prerequisite  to  the  authority  of  the 
board  to  direct  that  a  special  election  to  vote  on 
a  change  of  a  conntj^  seat  be  held;  and,  unless 
the  statute  is  complied  with  in  this  respect,  the 
order  of  the  board  for  a  special  election  is  with- 
out authority,  and  confers  uo  right  to  hold  the 
same. 

3.  In  a  contest  under  the  county  seat  removal 
net.  the  omission  to  file  a  sufficient  affidavit  of 
the  posting  of  duplicate  notices  of  the  meet- 
ing of  the  county  board  with  the  auditor  prior 
to  sodi  meeting  cannot  be  supplied  by  affidavits 
filed  snbaequent  to  the  special  election,  nor  can 
the  court  properly  receive  or  act  upon  the  same 
as  the  basis  of  Its  conclusions. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty. 

Action  by  J.  B.  Tucker  against  the  board  of 
county  commissioners  of  the  county  of  Lin- 
coln. From  a  Judgment  for  defendant,  plain- 
tlff  appeals.    Reversed. 

John  McKenzie,  Warren  Miller,  O.  W. 
Stitet,  and  Somervllle  &  Olsen,  for  appellant. 
B.  F.  Webber,  John  T.  P.  Powers,  A.  H. 
Mohler,  Koms  ft  Johnson,  John  Llnd,  and 
A.  Ueland,  for  respondent. 

LOVBLT,  J.  Appeal  from  a  Judgment  of 
the  district  court  changing  the  county  seat 
of  Ltaicoln  county  from  Lake  Benton  to 
Ivanhoe.  The  petition  to  the  coimty  board 
for  a  special  election  under  the  county  seat 
rerooval  act  (chapter  174,  i>.  286,  Laws  1889; 


sections  647-656,  Gen.  St  1894),  with  a  suffi- 
cient number  of  signatures  and  accompany- 
ing affidavits  of  genuineness,  was  filed  with 
the  county  auditor,  who  made  an  order  for 
a  special  meeting  of  the  commissioners  to 
take  action  on  the  petition.  The  notice  of 
such  meeting  was  published  in  the  newspa- 
pers of  the  county  as  required  by  law.  The 
auditor  Issued  duplicate  notices  of  tbe  time 
and  place  of  the  meeting,  as  required  by  sec- 
tion 647,  Gen.  St.  1894.  The  duplicates  were 
posted  within  the  proper  time  in  a  number 
of  the  towns  and  villages  of  the  county,  but, 
under  the  claim  of  contestant,  proof  by  af- 
fldavit  of  the  posting  of  duplicates  in  all  the 
towns  was  not  filed  with  the  county  auditor 
prior  to  the  meeting  of  the  board  of  county 
commissioners.  Under  the  view  which  we 
have  taken  of  the  Issues  properly  tendered 
by  the  notice  of  contest,  we  regard  this  as 
the  decisive  question  on  this  review.  Pre- 
mising to  a  clear  understanding  of  the  pre- 
cise way  In  which  this  question  becomes  Im- 
portant, it  may  be  said  that  Lincoln  county 
has  KS  townships,  as  well  as  tbe  Incorpo- 
rated villages  of  Lake  Benton,  Tyler,  Ivan- 
hoe, and  Hendricks.  The  village  of  Lake 
Benton  Is  within  tbe  township  of  Lake  Ben- 
ton. Ivanhoe  is  within  the  township  of 
Royal,  and  the  village  of  Hendricks  Is  within 
the  township  of  Hendricks.  Tyler  is  com- 
posed of  territory  originally  within  tbe  bound- 
ary lines  of  the  towns  of  Marshfield  and 
Hope.  Each  of  these  villages  is  a  legal  divi- 
sion of  the  state,  endowed  with  governmental 
functions  and  duties  distinct  from  the  town 
from  which  It  has  been  separated  by  Incor- 
poration, while  each  of  the  towns  and  vil- 
lages holds  a  separate  election  for  all  political 
purposes.  The  evidence  of  the  posting  of  the 
auditor's  duplicate  notices  of  the  Intended 
meeting  of  the  county  board  was  an  affidavit 
filed  with  the  auditor  before  such  meeting 
by  the  person  who  performed  this  duty.  It 
appears  therein  that  within  tbe  proper  time 
previous  to  the  date  fixed  for  the  meeting 
a  notice  was  posted  in  the  post  office  of  Hen- 
dricks, which  was  In  the  vilhige  of  Hendricks; 
that  a  notice  was  posted  In  the  post  office  of 
Wlllno  (afterwards  Ivanhoe),  In  the  town  of 
Royal;  that  a  notice  was  posted  upon  the 
posting  board  In  the  post  office  of  Tyler; 
and  also  that  a  notice  was  posted  in  the  post 
office  in  the  village  of  Lake  Benton.  It  did 
not  appear  otherwise  that.  In  the  organized 
townships  within  which  such  villages  were 
located,  the  duplicate  notices  were  posted, 
except  In  the  town  of  Marshfield,  In  which  a 
portion  of  Tyler  is  located. 

These  conditions  led  to  the  adoption  of  a 
finding  by  the  trial  Judge  stating  these  facts, 
but  after  the  election  an  affidavit  was  filed 
with  the  county  auditor  for  the  purpose  of 
supplying  omissions  in  the  affidavit  before 
referred  to.  Upon  the  attention  of  the  court 
being  directed  thereto,  it  struck  out  the  qual- 
Wcatlons  therein  showing  that  postings  In 
the  villages  were  made  for  tbe^towns  Indud- 
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ed  therein,  and  held  that  the  duplicates  were 
duly  posted  In  each  town  and  village  of  the 
county.  From  the  course  thua  pursued  by 
'the  district  Judge,  It  Is  manifest  that  the  view 
was  adopted  that  the  affidavit  of  posting 
might  be  filed  either  before  or  after  the 
meeting  of  the  board,  and  that  when  filed 
subsequently  It  was  sufficient  to  establish 
the  facts  therein  set  forth,  as  well  as  the 
conclusion  of  law  that  the  county  seat  had 
been  lawfully  changed.  It  follows  neces- 
sarily that,  If  a  posting  of  a  duplicate  notice 
In  any  of  these  villages  cannot  be  treated  as 
a  posting  In  the  town  within  whose  terri- 
tory it  was  embraced,  the  result  of  the  con- 
test depends  upon  the  further  question  wheth- 
er the  county  board  had  the  right  to  order 
the  special  election  without  sufficient  proof 
of  the  i)ostIng  being  made  and  ffied  with  the 
auditor  before  Its  meeting. 

We  have  had  Uttte  difficulty  In  reaching 
the  conclusion  that  the  requirement  to  post 
the  notice  in  "each  organized  town  of  the 
county"  is  not  complied  with  by  posting  it 
only  In  the  Included  villages.  It  Is  a  settled 
rule  which  has  long  been  in  force  in  this 
state  that  in  construing  the  word  "town," 
where  It  occurs  in  a  statute,  it  may  apply 
to  "cities  and  districts,  unless  such  construc- 
tion would  be  repugnant  to  the  provisions 
thereof."  Section  255,  Gen.  St.  18M.  We 
have  held  tliat,  unless  a  contrary  inten- 
tion appears,  the  three  classes  of  primary 
political  divisions— towns,  cities,  and  incor- 
porated villages— either  may  be  expressed 
by  or  Included  in  the  term  "town,"  when 
used  In  a  statute.  A  city  or  Incorporated 
village  constitutes  the  unit  of  political  or- 
ganization. "Each  Incorporated  city  shall 
have  and  exercise  within  Its  limits  in  addi- 
tion to  its  powers  the  same  powers  confer- 
red upon  towns."  Section  112,  c.  10,  Gen. 
St.  1878  (section  1029,  Gen.  St  1884).  Hence 
the  word  "town"  is  often  used  as  a  generic 
°  term  embraclve  of  all  such  primary  mu- 
nicipal corporations  as  Incorporated  cities 
and  Tillages;  and  It  has  t)ecome  a  well-set- 
tled rule  of  construction  that  the  term 
"town,"  when  used  In  a  general  statute,  may 
be  applied  to  or  Include  cities,  unless  the 
contrary  appears  from  the  whole  statute 
to  have  been  the  intent  of  the  Legislature. 
Odegaard  v.  City  of  Albert  Lea,  83  Minn. 
351,  23  N.  W.  528.  A  good  reason  for  apply- 
ing this  construction  to  the  statute  now  con- 
sidered is  easily  illustrated.  Many  cities 
and  villages  in  this  state  are  embraced  in 
the  geographical  limits  of  a  town,  where  the 
latter  is  a  separate  entity  for  election  pur- 
poses, and  where  the  population  of  the  city  is 
often  in  such  case  much  greater  tlian  in  the 
town.  The  object  of  the  notice  of  the  board's 
meeting  is  quite  apparent,  and 'it  would  be 
absurd  to  contend  that  a  notice  posted  In 
a  portion  of  the  town  outside  of,  and  per- 
haps distant  from,  any  portion  of  the  dis- 
trict where  the  election  Is  to  be  held,  could 
be  regarded  as  effective  for  the  purposes 


Intended..  It  might  be  that  a  posting  of  a 
notice  In  the  town  -In  a  matter  where  voters 
of  a'  city  or  village  were  interested  would 
be  misleading,  and,  to  apply  the  rule  we 
have  already  adopted,  we  must  hold  that 
the  term  "organized  town,"  in  the  removal 
act.  Is  inclusive  of,  and,  for  the  purpose  of 
construction.  Interchangeable  with,  the  "In- 
corporated village"  therein,  for  there  is  no 
sensible  reason  why  either  should  be  dis- 
tinguished from  the  other  In  giving  practi- 
cal effect  to  the  statute. 

Passing  to  the  more  serious  question 
whether  it  was  a  condition  precedent  to 
the  exercise  of  its  authority  by  the  county 
board  to  order  the  special  election  that  a 
sufficient  affidavit  to  show  that  duplicate 
notices  of  the  meeting  of  the  board  had  been 
ffied.  It  is  urged  for  contestant  that  such 
affidavit  was  necessary  to  show  authority 
for  the  board  to  order  the  special  election, 
and  so  was  Jurisdictional.  Wliile  for  the 
contestee  It  la  claimed  that  it  Is  the  fact, 
rather  than  the  proof  of  the  fact,  that  is 
essential  and  important;  hence  that  the 
affitlavlt  filed  before  the  meeting  of  the  board 
was  not  material,  but  that  the  court  might 
supply  its  omissions  by  affidavits  of  posting 
made  subsequent  to  the  meeting  of  the  board 
or  to  the  election.  Which  of  these  views 
is  to  be  adopted— and  there  is  no  middle 
ground— requires  a  reference  to  the  statute 
to  ascertain  its  general  purposes,  and  wheth- 
er these  have  been  limited  by  specific  terms 
therein. 

The  removal  act  Justifies  the  view  that 
the  change  of  a  county  seat  may  be  required, 
to  meet  the  demands  of  progress,  and  so  is 
a  public  necessity,  but  the  liability  to  make 
unlawful  use  of  the  means  adopted  to  se- 
cure the  end  seems  to  have  been  very  appar- 
ent to  the  Legislature.  These  difficulties 
were  seriously  appreciated,  and  it  seems  to 
have  been  the  obvious  purpose  of  the  law- 
makers to  adopt  methods  to  secure  the 
change  that  would  1>e  hedged  about  with 
safeguards  to  prevent  a  county  seat  from 
becoming  a  mere  political  football,  to  be 
frequently  kicked  about  from  one  point  to 
another  at  caprice  by  a  mere  majority  of  the 
voters.  Smith  v.  Board  of  Ooim^  Oom- 
missioners,  64  Minn.  16,  65  N.  W.  966.  It 
has  been  attempted  to  remove  the  Issues 
of  the  contest,  by  a  special  election,  from 
all  other  subjects  of  elective  choice  of  the 
citizen.  The  special  election,  which  Is  an 
onerous  burden  upon  a  county,  is  to  be  held 
only  when  more  than  a  majority  of  the  legal 
voters  at  a  preceding  election  petition  for 
the  same.  The  ease  with  which  petitions 
are  obtained  undoubtedly  led  to  an  effort  to 
prevent  any  inconsiderate  or  unlawful  use 
of  the  right  of  petition,  by  providing  that 
the  legal  qualification  of  the  signers  shall 
be  the  privilege  of  voting  on  the  question 
to  be  submitted.  In  the  sequential  steps 
through  which  the  contest  at  the  polls  is 
to  be  secured,  a  notice  is  first  to  be  given 
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of  the  Intention  to  circulate  the  petition, 
obTioDsl;  to  put  all  persons  Interested  upon 
an  inquiry,  and  to  prepare  them  to  proylde 
for,  and  adrlsably  oppose,  If  they  desire,  the 
holding  of  an  election,  upon  proper  grrounds. 
Tbe  petition  most  contain  60  per  cent  of 
all  legal  voters  of  the  county  at  the  last 
election,  -who  sign  60  days  before  Its  presen- 
tation to  the  board,  probably  to  test  the 
present  desirability  of  the  change  In  the  pop- 
ular mind.  Proof  by  affldavits  attached  to 
the  petition  are  required,  to  show  that  the 
signatures  are  genuine,  as  well  as  that 
signers  were  legal  voters.  The  auditor  Is 
then  to  examine  the  petition  and  the  affl- 
dsTits,  and,  if  these  steps  have  been  com- 
plied with,  Is  to  give  notice,  In  a  prescribed 
form,  of  a  q>ecial  meeting  of  tbe  board,  at 
which  all  Interested  persons  can  appear,  to 
show  canae  why  such  petition  Is  inraffl- 
dent  It  is  further  provided  that  the  au- 
ditor shall  cause  notice  of  the  board's  meet- 
ing to  be  published  In  the  newspapers  of 
the  county,  and  by  i>osting  a  duplicate 
thereof  In  each  "organized  town"  of  the 
county,  and  affidavits  stating  facts  showing 
tbe  publications  and  posting  "may  be  made 
by  any  person  having  personal  knowledge 
thereof,  and  upon  being  tendered  to  tbe 
county  auditor  for  filing  in  his  office  shall  be 
filed  therein,  and  shall  thereafter  constitute 
and  be  prima  facie  evidence  of  the  truth 
of  fbe  facts  therein  set  forth  in  all  actions, 
tnita  and  proceedings."  Section  647,  Gen. 
St  18&1.  In  the  next  section  It  Is  provided 
that  the  board  shall  meet  at  the  time  speci- 
fied in  the  notice,  and  continue  its  session 
from  day  to  day.  to  comply  with  all  the  du- 
des imposed  by  the  statute;  that  the  board 
"shall  inquire  and  determine  which  slgua- 
tores  attached  to  the  petition  *  *  *  are 
genuine,  which  If  any  *  •  •  were  not 
attached  •  •  •  within  the  sixty  days 
preceding  its  filing."  It  is  then,  In  terms, 
provided  that  "the  affidavits  accompanying 
said  petition  and  filed  In  the  office  of  the 
said  connty  auditor,  pursuant  to  the  inrovl- 
sions  of  the  preceding  section,  shall  for  the 
purposes  of  this  act,  be  prima  fade  evidence 
of  tbe  truth  of  the  matters  stated  therein." 
In  addition  thereto,  the  board  "shall  receive 
any  competent  evidence  offered  before  them 
bearing  upon  the  matters  committed  to 
their  determination,  and,  to  that  end,  any 
legal  voter  in  said  county  may  appear  be- 
fore said  board  at  said  meeting  in  person 
or  by  counsel,  and  be  heard  in  respect  to 
said  matters  under  such  reasonable  rules 
and  regulations  as  the  board  may  prescribe." 
Section  048,  Gen.  St  1894.  A  remonstrance 
is  provided  for,  which,  when  obtained  un- 
der spedfled  conditions,  is  to  be  considered. 
Ten  days'  time  is  then  given  for  tbe  board 
to  deliberate  and  conclude  its  inquiry  respect- 
ing the  matters  committed  to  it,  when  It  Is 
to  file  with  the  county  auditor  a  certificate, 
the  effect  of  which  is  to  determine  whether 
the  proper  petition,  with  the  names  of  suffi- 


cient legal  voters,  Justffies  further  action. 
Section  648,  Gen.  St  1894.  It  has  been  held 
that  any  signer  of  the  petition  has  a  right 
to  withdraw  his  name  therefrom  before  finaF 
action  of  the  board,  but  that  such  wltli- 
drawal  can  only  be  made  to  the  county  board, 
and  that  petitioners  cannot  do  so  before  the 
county  auditor.  Sllngerland  v.  Norton,  S9 
Minn.  351,  61  N.  W.  322.  After  the  filing 
of  the  certificate  the  auditor  Is  required  to 
make  an  order  fixing  the  time  for  holding 
the  special  election,  providing  "the  petition 
shall  have  been  signed  by  the  number  of 
legal  voters  required  as  shown  by  tbe  peti- 
tion and  accompanying  affidavits."  Section 
649,  Gen.  St  1894. 

This  statute  has  been  subjected  to  the  crit- 
icism of  being  an  example  of  crude  legisla- 
tion. Currle  v.  Paulson,  43  Minn.  412,  45  N. 
W.  864.  But  its  general  purpose,  without 
doubt,  was  to  secure  all  legal  rights  of  the 
people  of  the  county,  and  protect  them  from 
the  excitement  and  turmoil  of  an  unnecessary 
election,  the  well-known  hostilities  engen- 
dered thereby,  as  well  as  the  attendant  dis- 
traction from  his  ordinary  business  affairs 
by  the  citizen.  Whatever  else  may  be  said 
of  criticism  of  the  language  of  the  removal 
act,  these  are  its  paramount  objects,  to  which 
tbe  specific  regulations  therein  are  made  sub- 
servient While  the  statute  itself  does  not 
in  express  terms  declare  that  an  affidavit  of 
posting  the  duplicates  shall  be  made,  as  a 
precedent  to  ordering  the  election.  It  is  In- 
conceivable, In  view  of  the  importance  at- 
tached to  the  giving  of  such  notice,  that 
proof  thereof  should  be  left  entirely  open, 
"In  tbe  air,"  dependent  upon  the  mere  con- 
jectures or  surmises  of  the  county  board. 
As  said  in  Currle  v.  Paulson,  supra,  there 
la  no  means  designated  for  preserving  the 
oral  evidence  taken  before  tbe  board  in  mat- 
ters which  are  committed  to  its  determina- 
tion, and,  as  to  the  genuineness  of  the  sig- 
natures on  the  petition,  it  was  there  held 
that  its  decision  was  final;  but,  where  there 
is  a  provision  for  tbe  preservation  of  certain 
evidence  to  show  tbe  power  of  the  board  t» 
act  It  seems-  only  Just  and  reasonable  to 
adopt  tbe  view  that  such  provision  is  requir- 
ed, to  preserve  by  record  the  proof  provided 
tor.  It  has  been  held  that  the  auchorlty 
to  order  the  election  is  to  be  determined  up- 
on the  inspection  of  the  proof  of  publication, 
and  if  proper  notice  was  in  fact  given,  and, 
upon  such  proof  being  made,  it  would  be 
their  duty  to  proceed.  State  ex  rel.  Nicolin 
V.  Commissioners  Scott  Co.,  43  Minn.  322,  45 
N.  W.  614.  This  was  decided  upon  manda- 
mus to  require  the  court  to  order  the  elec- 
tion; and  counsel  for  contestee  Insist  that 
it  went  no  further  than  to  excuse  the  board 
where  It  had  failed  to  act  for  want  of  proper 
proof  of  the  posting,  but  claim  that.  If  the 
board  bad  acted,  the  election  would  have 
been  valid.  We  are  not  able  to  accede  t» 
the  view  that  such  affidavit  is  not  essential, 
for,  if  the  board  may  act  and  order  the  •lae- 
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tlon  when  It  1b  not  flled,  then  the  duty  of 
that  body  would  depend  upon  a  question  of 
mere  favor.  In  a  matter  where  the  public 
Interests  are  involved,  and  serious  conse- 
quences affect  the  acUon  of  public  officers 
exercising  quasi  Judicial  functions,  we  can- 
not adopt  the  view  that  their  inclination  or 
pleasure  can  determine  their  duty.  The 
terms  of  section  647,  supra,  which  provide 
that  the  affidavit  showing  that  the  notices 
have  been  posted  "may  be  made  by  any  per- 
son having  personal  knowledge  thereof'  were 
undoubtedly  intended  to  relate  and  apply  to 
the  person  authorized  to  make  the  affidavit 
of  posting,  which  need  not  be  by  the  auditor, 
whose  duty  it  was  to  cause  the  notice  to  be 
posted,  but  by  the  one  who  posted  it,  or  who 
knew  that  the  same  had  been  done.  The 
permission  to  file  the  affidavit,  taken  in  con- 
nection with  the  manifest  purpose  of  the 
entire  act  to  subserve  the  public  Interest  and 
the  rights  of  every  Interested  elector,  im- 
poses an  obligation  which  we  do  not  think 
can  be  disregarded,  but  must  be  observcid; 
hence  this  course,  in  the  absence  of  other 
means  of  proof,  must  be  treated  as  a  posi- 
tive requirement  of  law.  Sutherland  on  Stat- 
utory Construction,  i  462;  Bowen  v.  City  of 
Minneapolis,  47  Minn.  115,  49  N.  W.  683,  28 
Am.  St.  Rep.  333,  and  cases  cited. 

It  follows  that  the  filing  of  a  sufficient 
affidavit  with  the  auditor,  showing  that  the 
notice  had  been  posted  in  proper  places,  was 
necessary,  to  confer  authority  upon  the  coun- 
ty board  to  order  the  election.  Hence  the 
affidavit  flled  after  the  election  with  the  au- 
ditor, upon  which  the  district  court  acted, 
did  not  Justify  its  amended  findings  of  fact, 
nor  authorize  the  conclusions  of  law  based 
thereon. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  In- 
atmctlona  that  the  findings  and  conclusions 
be  amended  to  conform  to  the  views  above 
expressed. 


SCOTT  V.  HAY  et  aL 

(Supreme  Court  of  Minnesota.     Oct.  23,  1903.) 

MORTOAOB  —  RELEASE  —  CONSTRUCTION  — IN- 
SANITY—COMPETENCY  OV  WITNESS 
-GOOD  FAITH. 

1.  The  established  rule  that  a  written  instm- 
ment  is  to  be  coDstnied  as  a  whole,  giving  to 
every  part  essential  force,  in  order  to  reconcile 
anibi!;iiotu  or  contradictory  statements,  applied, 
and  held  that  a  declaration  in  the  release  of  a 
mortgage  that  it  is  fully  paid  is  controlled  and 
modified  by  other  statements  which  show  it  to 
be  a  satisfaction  only  of  the  specific  tracts  nam- 
ed therein. 

2.  The  rule  that  witnesses  required  to  testify 
to  the  mental  capacity  of  a  person  whose  sanity 
is  questioned  mnst  first  state  the  facts  with- 
in their  observation,  upon  which  they  rest 
their  conclusion,  held  to  apply  to  family  physi- 
cians who  have  treated  a  patient  general^  tor 
other  complaints  than  his  alleged  infirmity. 

3.  The  fact  that  one  of  the  parties  to  an 
agreement  for  the  transfer  of  lands  was  Insane 
does  not  render  his  acts  absolutely  void,  but  at 
•"""*  "'dy  voidable,  and  constitutes  no  ground 


for  setting  them  aside  when  the  other  party 
had  no  notice  of  the  insanity,  and  derived  no 
inequitable  advantage  therefrom. 

4.  Evidence  considered,  and  held  to  reason- 
ably support  the  good  faith  of  a  mortgage  lien, 
as  well  as  subsequent  transfers  of  interests  in 
pine  lands  to  purchasers  thereof,  and  that  a 
quitclaim  deed  from  the  alienor  to  the  plaintiff 
was  not  made  in  good  faith,  but  charged  the 
alienee,  who  held  under  such  quitclaim,  with 
full  notice  of  the  rights  of  defendants. 

6.  Held,  further,  upon  the  findings  of  fftct  by 
the  trial  court,  that  the  conclusions  of  law 
based  thereon  are  sustained. 

(Syllabus  by  the  Court) 

Appeal  from  District  C!ourt,  St  Louis  Oion- 
ty;   Wm.  A.  Cant,  Judge. 

Action  by  H.  C.  Scott  against  8.  Bi.  Hay 
and  others.  Findings  for  defendants.  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Austin  N.  McGlndley  and  8.  T.  Harrison, 
for  appellant.  Mitchell  &  Reynolds,  Davis, 
HolUster  &  Wilson,  and  Mabon  A  Agatln,  fi>r 
respondents. 

LOVELY,  J.  This  ia  an  action  to  deter- 
mine adverse  claims  to  several  thousand 
acres  of  pine  lands  in  St  Louis  county,  to 
which  plalntiflr  asserts  title  under  a  quitclaim 
deed  from  Parian  Semple,  of  Oshkosh,  "Wis. 
The  interest  of  each  defendant  is  set  forth 
in  their  separate  answers,  and,  upon  issues 
tendered  In  reply,  were  tried  to  the  court, 
who  made  extended  findings  substantially  In 
favor  of  each  defendant,  upon  which  Jndg- 
ment  was  directed  establishing  their  respec- 
tive rights.  Plaintlfr,  upon  a  settled  case 
containing  the  entire  proceedings,  moved  to 
set  aside  the  order  for  Judgment,  and  for  a 
new  trial,  because  the  conclusions  of  fact 
were  not  Justified  by  the  evidence,  and  for 
errors  occurring  at  the  trial,  which  was  de- 
nied.   This  appeal  Is  from  that  wder. 

The  result  of  the  court's  conclusions  In  ap- 
plication to  each  of  the  three  defendants 
practically  constitutes  an  entire  and  distinct 
controversy.  The  record  Is  very  volnmlnons, 
extending  through  1,200  pages  of  printed  mat- 
ter, upon  which  157  assignments  of  error  are 
predicated.  Many  of  them,  however,  are  not 
discussed,  and,  upon  the  well-settled  rule 
we  have  adopted,  they  are  not  entitled  to 
specific  attention  on  this  review.  Minneap- 
olis, etc.,  Ry.  C!o.  v.  Fireman's  Ins.  Co.,  62 
Minn.  3115,  64  N.  W.  902;  Cook  v.  Kittson,  88 
Minn.  474,  71  N.  W.  670;  Keigher  v.  City  of 
St  Paul,  73  Minn.  21,  75  N.  W.  732;  State  v. 
Hulder,  78  Minn.  524,  81  N.  W.  532;  Dennis 
V.  Pabst  Brewing  Co.,  80  Minn.  15,  82  N.  W. 
978;  Hahn  y.  Bettingen,  81  Minn.  91.  83  N. 
W.  467,  60  L.  R.  A.  669;  Potts  v.  St  Paul, 
etc.,  84  Minn.  217,  87  N.  W.  604.  But  every 
material  question  bearing- upon  the  sabjects 
of  inquiry  before  the  trial  court  has  been  at- 
tentively examined  and  thoroughly  consid- 
ered. 

For  an  understanding  of  the  essential  facts 
which  are  in  dispute,  or  embraced  In  the 
findings  of  the  trial  court.,  we  may  samma- 
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rize  that  Parian  Semple,  who  was  originally 
the  owner  In  fee  of  tbe  lands  described  In 
the  complaint,  on  October  7,  1893,  to  secure 
a  loan  of  $40,000,  with  his  wife,  mortgaged 
the  same  to  defendant  Hay,  a  banker  of  Ma 
city.  Later,  In  December  of  the  same  year, 
Semple  conveyed  to  Hay  an  nndivlded  half 
Interest  In  other  tracts  of  land  In  St.  Louis 
county,  by  an  Instrument  In  form  a  warranty 
deed,  for  the  purpose  of  giving  additional  se- 
cnrlty  for  the  payment  of  such  sums  as  were 
at  that  time,  or  thereafter  might  become, 
owing  to  Hay,  which  could  be  sold,  and  the 
proceeds,  less  necessary  expenses,  be  held 
for  tbe  benefit  of  the  mortgagee.  In  Febru- 
ary of  tbe  year  following,  a  release  of  the 
mortgage,  but  designating  only  a  small  num- 
ber of  tracts  therein,  not  in  the  complaint, 
was  made  by  Hay.  An  important  contention 
on  this  review  Is  whether  such  instrument 
was  a  full  or  only  a  partial  satisfaction, 
which  Is  hereafter  considered.  The  debt  se- 
cured by  the  Hay  mortgage,  when  due,  was 
unpaid,  and  a  foreclosure  suit  was  in  No- 
vember, 1887.  instituted  against  the  mortga- 
gors In  tbe  district  court  of  St  Louis  county. 
The  defendants  answered,  did  not  deny  the 
Indebtedness,  but  claimed  that  there  had 
been  an  extension  of  time  for  payment, 
which  made  the  action  premature.  Negotia- 
tions thereafter  took  place  between  the  par- 
ties, whereby  It  was  agreed  that  the  trial  of 
the  suit  might  be  delayed  to  afford  opportu- 
nity for  Semple  to  sell  the  timber  on  the 
lands,  to  liquidate  or  reduce  the  loan;  and  it 
was  not  until  October,  1898,  that  Judgment 
was  entered  determining  tbe  amount  due  to 
Hay,  with  costs,  to  be  $49,703.95.  Hostili- 
ties arose  between  Semple  and  Hay,  which 
led  to  the  employment  of  an  Intermediary 
named  Loper,  through  whose  efforts  sales  of 
the  stumpage  were  effectuated,  and  the  avails, 
less  expenses  and  amounts  given  Mrs.  Sem- 
ple to  secure  her  consent,  were  turned  over 
to  the  mortgagee.  In  the  latter  part  of  No- 
vember, 1899,  a  sale  of  tbe  pine  upon  a  con- 
siderable portion  of  these  lands  was  made  by 
Semple  and  wife  to  the  Knox  Lumber  Com- 
pany, defendant,  for  the  agjsregate  sum  of 
$21,218.75.  Four  hundred  dollars  was  paid 
to  Mrs.  Semple,  and  a  commission  to  Loper, 
which,  with  otber  expenses,  left  remaining 
for  Hay  $19,644,  which  was  turned  over  and 
applied  by  the  latter  to  reduce  his  loan  to 
that  extent  This  purchase  by  tbe  Knox 
Lumber  Company  Is  substantially  Its  interest 
of  the  property  in  this  suit  In  December, 
1809,  the  lands  embraced  In  the  foreclosure 
Judgment  were  offered  for  sale  by  the  sheriff 
onder  the  usual  proceedings  In  such  cases, 
and  Btay  bid  in  a  considerable  portion  there- 
of for  $11,536;  but  the  sheriff's  certificate 
was  not  executed  ontll  March  7,  1900,  nor  re- 
corded until  the  3d  day  of  May,  1901,  al- 
though upon  due  hearing  the  sale,  upon  re- 
port of  the  sheriff,  had  been  confirmed  with- 
in proper  time  by  order  of  the  court    After^ 


wards,  on  tbe  8d  day  of  January,  1900,  the 
timber  on  tbe  lands  bid  in  at  this  sale  by 
Hay  was  conveyed  by  warranty  deed  from 
Semple  and  wife  to  the  defendant  Bell.  TblB 
transaction  was  adopted  by  Hay,  who  exe- 
cuted a  quitclaim  deed  of  the  same  property 
to  Bell.  The  total  consideration  for  this  sale 
was  upwards  of  $11,000.  It  was  made 
through  the  assistance  of  Loper,  who  received 
the  money,  and  paid  tbe  same  to  Hay,  less 
expenses,  conunisslon  to  himself,  and  a  con- 
sideration to  Mrs.  Semple  for  her  acquies- 
cence; tbe  balance  being  applied  on  tbe  Judg^ 
ment,  which  the  court  finds  was  in  accord- 
ance wltb  tbe  wishes  of  Semple.  The  plain-  ' 
tiff,  Scott,  Is  the  brother  of  Mrs.  Semple. 
He  contests  the  right  of  Hay  to  any  Interest 
In  tbe  lands  in  suit,  also  of  the  Knox  Lumber 
Company  and  Bell  to  the  pine  purchased  by 
these  defendants,  and  rests  bis  title  to  the 
property  upon  his  quitclaim  deed  from  Sem- 
ple and  wife,  which  was  recorded  on  the  17th 
day  of  November,  1900.  Several  parcels  of 
land  owned  by  Semple,  subject  to  security 
for  Hay's  loan,  were  also  sold  to  parties 
other  than  defendants;  and  the  proceeds, 
less  expenses,  commissions,  and  amounts 
paid  to  Mrs.  Semple,  as  the  court  has  found, 
were,  with  Sempie's  consent,  applied  fOr  that 
purpose. 

There  was  a  quitclaim  deed  from  Semple 
and  wife  to  Hay,  which  was  sought  to  be 
utilized  for  that  defendant;  but  It  was  not 
recorded  until  after  the  quitclaim  deed  to 
plaintiff  Scott,  and  the  court  held  that  Hay 
acquired  no  rights  thereby.  Defendants  do 
not  question  this  finding,  and  It  need  not  be 
considered  further. 

The  court  found  as  a  fact  that  tbe  convey- 
ance from  Semple  and  wife  to  Scott,  under 
which  the  latter  asserts  his  rights  In  this 
suit  was  not  made  in  good  faith,  or  for  a 
valuable  consideration,  against  the  mortgage 
and  Judgment  liens  of  Hay,  or  of  the  sales  of 
pine  to  tbe  lumber  company  and  Bell,  which 
tbe  court  held  were  made  in  good  faith  and 
for  full  value.  It  was  sought,  on  the  part  of 
the  plalnUff,  at  tbe  trial,  to  establish  that  at 
the  time  when  tbe  foreclosure  suit  above  re- 
ferred to  was  commenced.  In  1897,  and  dur- 
ing the  period  of  the  subsequent  transfers, 
Semple  did  not  possess  sufficient  alienary  or 
disposing  capacity,  but  was  of  unsound  mind, 
and  Incapable  of  conducting  the  negotiations 
wherein  he  permitted  the  Judgment  of  fore- 
closure to  be  secured,  as  well  as  In  the  con- 
veyances to  the  lumber  company  and  Bell. 
Considerable  evidence  was  offered  and  re- 
ceived upon  this  Issue,  and  several  assign- 
ments are  based  upon  the  refusal  of  the  court 
to  receive  testimony  in  certain  depositions 
from  family  physicians  to  show  that  Semple 
was  insane.  The  court  found,  upon  the  ques 
tlon  of  Sempie's  mental  capacity,  that  he  was 
sane  at  all  the  material  times  referred  to, 
and  upon  an  accounting,  from  the  evidence, 
estimated  the  amounts  paid  to  Hay,  ''-" — ' 
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Ing  cbarges  for  commissions,  costs,  taxes  nec- 
essarily paid,  sums  paid  to  Mrs.  Semple, 
-wliicli  she  demanded  and  received  for  her 
acquiescence  in  the  conveyances  referred  to, 
and  determined  the  amount  still  due  and  un- 
paid to  Hay  to  be  "¥17,027.44;  holding  that 
the  same  was  a  lien  absolutely  upon  certain 
of  the  specified  lands,  but  subject  to  the 
rights  of  the  remaining  defendants  In  the 
pine  timber  purchased  by  each,  respectively. 
The  relative  rights  of  Hay  and  the  other  de- 
fendants are  left  op&x  for  further  considera- 
tion. It  was  also  held  that  plaintiff  was  the 
owner  of  certain  lands  described  therein,  not 
affected  by  the  Judgment  of  Hay,  but  subject 
to  the  rights  of  the  lumber  comitany  and 
Bell. 

From  a  critical  and  thorough  consideration 
of  the  evidence,  we  are  required  to  hold  that 
the  findings  of  the  trial  court  are  amply  sus- 
tained by  evidence  reasonably  tending  to  sup- 
port the  same,  providing  the  mortgage  to 
Hay  was  not  fully  released,  as  claimed  by 
plaintiff,  which  result  tias  l>een  reached  upon 
the  whole  record,  in  the  light  of  the  argu- 
ments presented  by  counsel  for  the  respective 
parties.  We  have  given  full  weight  to  evary 
suggestion  that  has  been  offered  to  establish 
the  contention  of  plaintiff's  counsel,  but  are 
constrained  to  hold  that  the  findings  of  fact 
by  the  trial  court  are  not  against  the  weight 
of  evidence,  as  well  as  that  the  application 
for  amended  findings  was  properly  denied; 
also  that  the  conclusions  of  law  must  be  sus- 
tained, unless  the  so-called  satisfaction  of  the 
Hay  mortgage  covered  the  entire  lands  in  the 
complaint,  and  the  court  was  in  error  in  ex- 
cluding portions  of  the  depositions  of  the 
family  physicians  who  testified  to  the  mental 
caiMCity  of  Semple,  whose  rights  plaintiff  ac- 
quired by  his  quitclaim  deed. 

It  is  insisted,  however,  for  plaintiff,  that, 
as  a  matter  of  law,  the  release  made  by  Hay 
in  1894,  I)efore  the  foreclosure  suit,  was  a 
full,  rather  than  a  partial,  satisfaction  of  the 
mortgage,  and  hence  all  proceedings  tliere- 
after  to  enforce  this  lien  were  void.  This 
contention  necessarily  suggests  a  reference  to 
the  terms  of  the  instrument  itself.  The  es- 
sential i>ortions  read  as  follows:  "Know  all 
men  by  these  presents:  That  S.  M.  Hay  of 
the  dty  of  Oshkosb,  in  the  State  of  Wiscon- 
sin, does  hereby  certify  and  acknowledge  that 
a  certain  mortgage  bearing  date  on  the  7th 
day  of  October  A.  D.  1883,  made  and  exe- 
cuted by  Parian  Semple,  and  Julia  E  Semple, 
embracing  and  covering  the  southeast  quar- 
ter of  section  one  (1)  of  township  No.  sixty- 
one  (61)  north  of  Range  No.  fourteen  (14) 
west,  and  lots  five  (5),  six  (6)  and  seven  (7) 
of  section  six  (6),  and  lots  one  (1)  and  two  (2) 
of  section  seven  (7),  township  No.  sixty-one 
t61)  north  of  range  No.  thirteen  (13)  west  In 
the  county  of  St.  Louis,  Minnesota,  and  re- 
corded in  the  office  of  the  register  of  deeds  in 
and  for  St.  Louis  county,  In  the  state  of  Min- 
nesota, on  the  eighth  day  of  January  A.  D. 


1894,  at  2:40  o'clock  p.  m.  in  volume  77  of 
mortgages  on  page  400,  is  fully  paid,  satis- 
fled  and  discharged.  And  the  register  of  said 
county  is  hereby  authorized  to  enter  this  sat- 
isfaction of  record,  as  to  lands  above  de- 
scribed." It  is  probable,  as  claimed  by  coun- 
sel for  Hay,  that  this  Instrument  was  filled 
out  upon  a  printed  blank  which  ended  with 
the  formal  words  "satisfied  and  discharged," 
and  tliat  the  direction  thereafter  to  the  regis- 
ter to  enter  "satisfaction  of  record  as  to  the 
lands  described"  was  added  In  writing  at  the 
end  of  the  same.  Be  this  as  it  may,  we 
should  not  decline  to  give  full  force  to  the 
view  (notwithstanding  the  general  statement 
that  the  mortgage  is  satisfied)  that  the  per- 
ticnlar  and  specific  tracts  are  designated  for 
a  substantiaj  purpose,  which,  in  connection 
with  the  further  limiting  direction  to  the  reg- 
ister to  enter  the  satisfaction  as  to  such  lands 
only,  is  strongly  suggestive  that  the  instru- 
ment applied  to  such  tracts  as  are  mentioned, 
and  excluded  any  in  the  mortgage  which  are 
not  named.  There  Is  undoubtedly  an  am- 
biguity in  expressing  the  purpose  of  the  par- 
ties, by  the  apparent  use  of  contradictory 
statements  in  this  release.  Such  Incousls- 
tendes  appearing  on  the  face  of  the  instru- 
ment would  obviously  require  further  inspec- 
tion by  those  who  should  have  their  atten- 
tion directed  to  the  same.  Any  Inquiry  of 
this  nature  must  have  led  to  actual  notice  of 
the  facts  found  by  the  court,  viz.,  that  the 
mortgage  was  considered  a  valid  lien  as  to 
the  lands  described  in  the  complaint  Cable 
V.  Minneapolis,  etc,  47  Minn.  417,  60  N.  W. 
528;  Mercantile  National  Bank  v.  Parsons, 
54  Minn.  56,  65  N.  W.  826,  40  Am.  SL  Rep. 
290;  Security  Bank  v.  Minneapolis,  65  Minn. 
107,  66  N.  W.  582;  Nystrom  v.  Quinby,  68 
Minn,  4,  70  N.  W.  777. 

A  very  considerable  portion  of  the  record 
is  devoted  to  the  Issue  raised  by  the  denial 
of  Semple's  alienary  capacity.  This  was  al- 
leged in  the  pleadings,  and  upon  that  issue 
testimony  was  offered  to  show  that  at  and 
after  the  time  of  the  foreclosure  proceedings 
be  was  mentally  unsound,  and  legally  in- 
capable of  assenting  to  the  negotiations  upon 
which  the  decree  was  rendered,  as  well  as 
the  deeds  to  the  lumber  company  and  BeU. 
Several  assignments  challenge  the  rulings  of 
the  court  in  the  exclusion  of  testimony  offered 
upon  tills  issue,  but  we  regard  only  one 
question  thus  presented  of  sufficient  Impor- 
tance to  require  our  consideration.  At  the 
time  when  it  was  in  any  manner  Important 
to  consider  Semple's  alienary  capacity,  an 
effort  was  made  to  show  by  two  family  phy- 
sicians residing  at  his  home  that  he  was  not 
mentally  responsible  for  his  acts.  These 
physicians  were  general  practitioners,  who 
had  not  made  any  special  study  of  diseases 
of  the  mind,  and  did  not  treat  their  patient 
for  mental  infirmity.  They  observed  him 
quite  critically,  but  only  prescribed  for  com- 
plaints which  be  made  concerning  Us  bealth. 
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and,  upon  tills  showing,  were  Interrogated  di- 
rectly as  to  bis  mental  condition,  without 
prerlously  detailing  the  facta  upon  which 
tbelr  conclDsions  were  to  be  predicated,  and 
without  reference  to  any  other  evidence  re- 
cdved  upon  this  Issue.  The  court  excluded 
the  proffered  opinions  of  these  witnesses, 
which  Is  claimed  to  be  error.  We  have  al- 
ready held  that  "a  witness,  though  not  an 
expert,  who  has  testltled  to  the  party's  acta 
sod  declarations,  may  be  asked  bis  opinion, 
tnsed  on  the  facts  thus  previously  detail- 
ed, of  tbe  mental  capacity  of  the  party." 
Woodcock  V.  Johnson,  36  Minn.  217,  30  N. 
W.  894.  The  weight  of  reliable  authority  up- 
on this  question  sustains  the  rulings  of  tbe 
conrt,  for,  wh»e  a  personal  examination  has 
been  made  even  by  a  physician  or  expert, 
lie  will  be  required,  before  giving  his  conclu- 
tlons,  to  describe  the  symptoms  which  he  ob- 
served, to  aid  the  Jury  in  forming  a  conclu- 
gkm.  Underbill  on  Evidence,  |  197.  Neither 
medical  experts  nor  other  witnesses  can  be 
allowed  to  give  an  opinion  of  the  mental  ca- 
pacity of  a  person  without  first  detailing  the 
circumstances  and  facts  upon  which  such 
opinion  is  arrived  at,  and  when  tbe  opinion 
of  an  expert  upon  the  question  of  sanity  Is 
Dot  based  upon  a  hypothetical  case,  nor  up- 
on the  testimony  of  other  witnesses,  but  upon 
(acts,  symptoms,  and  circumstances  that  have 
come  under  bis  observation  as  attending  phy- 
sician of  the  patient  or  otherwise,  such  facts, 
symptoms,  or  circumstances  must  be  fully 
stated  by  the  testifying  witness,  so  that  the 
Jory  calf  determine  whether  the  facts,  as  well 
as  the  opinion  Itself,  are  correct.  BuBwell 
on  Insanity.  {  258;  Beanbien  v.  Clcotte,  12 
Mich.  459;  Kempsey  v.  McGlnnlss,  21  Mich. 
123;  Hitchcock  v.  Burgett,  38  Mich.  507; 
Hathom  v.  King,  8  Mass.  871,  5  Am.  Dec. 
106;  Dickinson  v.  Barber,  9  Mass.  225,  6  Am. 
Dec.  58;  Hastings  v.  Rider,  99  Mass.  622; 
Gibson  V.  Gibson,  9  Yerg.  329;  Chandler  v. 
Barrett,  21  La.  Ann.  62,  99  Am.  Dec.  701; 
People  v.  Nino,  149  N.  Y.  326,  43  N.  E.  853; 
Hawley  v.  Griffin  (Iowa)  82  N.  W.  905.  The 
reason  for  adopting  this  rule  seems  to  us  to 
be  manifest;  otherwise,  upon  a  question 
where  symptoms  only  can  furnish  evidence 
of  the  mental  condition  of  tbe  subject  of  in- 
quiry, essential  elements  upon  which  tbe  In- 
qnh7  Is  founded  would  be  entirely  wanting 
to  aid  in  the  investigation  of  the  question  be- 
fore the  court,  and  tiie  result  could  be  reach- 
ed only  by  the  number  of  witnesses  on  each 
side,  or  their  respective  weight  avoirdupois 
or  personal  appearance,  upon  a  matter  where 
there  should  be  a  full  Investigation  of  all 
tbe  conditions  which  must  affect  the  Judg- 
ment upon  a  most  complicated  and  difficult 
subject 

It  must  be  farther  held,  on  this  contention, 
to  be  tbe  recognized  doctrine  that  where  a 
contract  between  a  person  of  unsound  mind 


has  been  entered  Into  in  good  faith,  for  a  fair 
consideration,  as  found  by  the  conrt  here, 
without  notice  of  anything  that  would  put  a 
prudent  person  upon  Inquiry  of  tbe  Infirmity, 
and  has  been  so  far  performed  that  tbe  par- 
ties cannot  be  replaced  In  their  previous  con- 
dition, it  cannot  be  avoided.  The  rule  has 
been  thus  stated  by  Baron  Pollock  in  Molton 
V.  Camroux,  2  Exch.  602:  "We  are  not  dis- 
posed to  lay  down  so  general  a  proposition  as 
that  all  executed  contracts  bona  fide  entered 
Into  must  be  taken  as  valid,  though  one  of 
the  parties  be  of  unsound  mind.  We  think, 
however,  that  we  may  safely  conclude  that 
when  a  person  apparently  of  sound  mind,  and 
not  known  to  be  otherwise,  enters  Into  a  con- 
tract for  the  purchase  of  property,  which  is 
fair  and  bona  fide,  and  which  la  executed  and 
completed,  and  the  property,  the  subject- 
matter  of  the  contract,  has  been  paid  for  and 
fully  enjoyed,  and  cannot  be  restored  so  as  to 
put  the  parties  In  statu  quo,  such  contract 
cannot  afterwards  be  set  aside  by  the  alleged 
lunatic  or  those  who  represent  him."  Dane 
V.  KlrkwaU,  8  Oar.  &  P.  670;  Price  v.  Ber- 
rlngton,  7  Eng.  L.  &  Eq.  254;  Loomls  v. 
Spencer,  2  Paige,  153;  Sprague  v.  Duel,  11 
Paige,  480;  Beals  v.  See,  10  Pa.  56,  49  Am. 
Dec.  573;  Lancaster,  etc..  Bank  v.  Moore, 
78  Pa.  414,  21  Am.  Rep.  24;  Young  v.  Ste- 
vens, 48  N.  H.  133,  2  Am.  Rep.  202,  97  Am. 
Dec.  592;  Wilder  v.  Weakly's  Estate,  34  Ind. 
184;  Behrens  v.  McKenzie,  23  Iowa,  333,  02 
Am.  Dec.  428;  Lincoln  v.  Buckmaster,  32  Vt. 
658;  Eaton  v.  Eaton,  37  N.  J.  Law,  108,  18 
Am.  Rep.  716;  Matthiessen,  etc.,  Oo.  v.  Mc- 
Mahon's  Adm'r,  38  N.  J.  Law,  536;  Scanlon 
V.  Cobb,  85  III.  296.  The  evidence  does  not 
warrant  the  conclusion  that  either  of  the 
defendants  had  notice  that  Semple,  at  tbe 
times  It  was  at  the  trial  claimed  be  was,  was 
suftering  from  aberrations  of  mind.  No  legal 
guardianship  had  been  established  for  his  pro- 
tection in  that  behalf,  and  the  doctrine  laid 
down  in  the  cases  above  referred  to  has  been 
fuily  recognized,  and  Is  thus  stated  In  tbe 
following  language  of  this  court:  "The  mere 
fact  that  one  of  the  parties  to  a  contract  was 
Insane  (he  not  having  been  so  adjudged  by 
Judicial  proceedings)  does  not  render  the  con- 
tract void,  but  at  most  only  voidable,  and 
constitutes  no  ground  for  setting  it  aside, 
where  the  other  party  had  no  notice  of  the 
Insanity,  and  derived  no  inadequate  advan- 
tage from  it,  and  where  the  parties  cannot  be 
placed  in  statu  quo."  Schaps  v.  Lehner,  64 
Minn.  208,  55  N.  W.  911;  Youn  v.  Lament,  56 
Minn.  216,  57  N.  W.  478;  Morris  v.  Great 
Northern  Ry.  Co.,  67  Minn.  74,  69  N.  W.  628. 
Other  errors  assigned,  although  fully  con- 
sidered on  this  review,  are  not  deemed  of  suffi- 
cient Importance  to  require  specific  notice, 
since  we  have  reached  the  conclusion,  after 
patient  review  of  the  whole  record,  that  the 
order  appealed  from  must  be  affirmed. 
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DWINNELL  et  al.  v.  MINNEAPOLIS  PIRB 

&  MARINE  MUT.  INS.  CO.  et  U. 

(three  cases). 

(Supreme  Court  of  Minnesota.    Not.  6,  1903.) 

MUTUAL  PIRB   INSURANCE  COMPANY— SUB- 
SCRIPTION AGREEMENT— CERTIFICATE 
—MARINE  BUSINESS— ESTOPPEIi. 

1.  It  is  sufficiently  alleged  in  tlie  amended 
complaint  that  the  certificate  with  reference  to 
the  subscription  agreement  provided  by  section 
47,  c.  175,  p.  41C,  Laws  1895,  was  dnly  executed 
and  filed,  and  approved  by  the  insurance  com- 
missioner. 

2.  That  the  Minneapolis  Fire  &  Marine  Ma- 
toal  Insurance  Company  was  duly  organized 
and  incorporated  to  transact  fire  and  marine 
insurance  business  upon  the  mutual  plan,  and 

3.  Held:  A  mutual  fire  insurance  company 
ma;^  be  authorized  to  do  a  marine  insurance 
business  only  upon  compliance  with  the  provi- 
sions of  section  27  and  section  47,  pp.  403,  415, 
of  chapter  175. 

4.  The  business  of  issuing  ordinary  fire  insur- 
ance policies  upon  boats  navigating  the  Great 
Lakes  and  the  high  seas  is  marine  insurance 
business,  within  the  meaning  of  chapter  175, 
p.  392,  Laws  1895. 

6.  According  to  the  allegations  of  the  com- 
ulaint,  appellants,  who  were  the  directors  of  the 
insolvent  company  while  in  active  business,  and 
wlio  executed  the  subscription  agreement  pro- 
vided for  by  section  47,  p.  415,  c.  175,  are  estop- 
ped from  denying  their  liability  to  the  policy 
holders  of  such  policies  as  were  Issued  upon  the 
representation  that  the  company  was  doing  busi- 
ness as  a  stock  insurance  company  with  a  paid- 
up  capital  stock  of  $100,000  and  of  a  guaranty 
subscription  capital  of  $200,000. 

6.  The  complaint  states  a  cause  of  action,  and 
several  causes  of  action  are  not  Improperly 
united. 

(Syllabus  by  the  Court.) 

Appeals  from  District  Court,  Hennepin 
County;  O.  B.  Elliott,  Jud^e. 

Action  by  William  S.  Dwlnneli  and  John 
O.  Sweet  receivers  of  the  Minneapolis  PIre  & 
Marine  Mutual  Insurance  Company,  aKainst 
the  Minneapolis  Fire  &  Marine  Mutual  Insur- 
ance Company  and  others.  B^m  an  order 
overruling  a  demurrer  to  the  complaint,  Tl- 
tua  Mareck  and  other  defendants  appeal.  Af- 
firmed. 

Cobb..  &  Wbeelwright,  Ohas.  P.  Barker, 
Welch,  Hayne  &  Hubnchek,  C.  S.  Jelly,  and 
Reynolds  &,  Roeser,  for  appellants.  W.  S. 
I>winneil  and  John  C.  Sweet,  for  respond- 
ents. 

LEWIS,  J.  A  demurrer  to  a  former  com- 
plaint in  this  action  was  sustained  (87  Minn. 
59,  91  N.  W.  266,  1098)  upon  the  ground  that 
the  complaint  did  not  show  that  respondent 
was  organized  as  a  marine  insurance  com- 
pany, or  tliat  it  possessed,  or  ever  exercised, 
the  power  to  issue  marine  policies.  Upon 
reargument  the  opinion  was  so  modified  as 
to  reserve  the  question  of  the  construction 
of  the  subscription  agreement  The  com- 
plaint, having  been  amended,  was  demurred 
to  again  upon  the  same  ground,  and  upon  the 
additional  ground  that  several  causes  of  ac- 
tion were  Improperly  united.  Appeal  was 
taken  from  an  order  overruling  the  demurrer. 
The  ground  assigned  on  the  former  appeal  to 


show  that  respondent  liad  not  organized  as  a 
marine  insurance  company  was  based  upon  a 
failure  of  the  complaint  to  show  that  It  bad 
complied  with  the  provisions  of  section  47,  c. 
175,  p.  415,  Laws  1895.  In  the  amended 
complaint  however,  it  is  speclflcally  alleged 
ttiat  on  or  about  the  4th  day  of  June  there 
was  duly  filed  with  the  insurance  commis- 
sioner of  the  state  of  Minnesota  a  sworn 
certificate,  as  provided  by  statute,  which  con- 
tained the  names  of  the  subscribers  for  the 
$200,000  required,  and  that  such  certificate 
was  duly  approved.  These  allegations  show 
a  compliance  with  the  statute  In  the  respect 
mentioned.  Certain  additional  questions  are 
presented  upon  this  appeal,  and  one  is  that 
the  complaint  is  insufficient  for  the  reason 
that  the  issuing  of  ordinary  fire  Insurance 
policies  upon  boats  navigating  the  Great 
Lakes  and  upon  the  high  seas  does  not  consti- 
tute marine  insurance  business  within  the 
meaning  of  the  statute.  The  provisions  of 
chapter  175  are  very  complex  and  Indefinite, 
and  it  will  be  necessary  to  refer  to  the  nature 
of  the  organizations  authorized  by  some  of 
the  different  sections.  Section  28  refers  to 
two  general  plans  of  organization— one  the 
stock  plan,  in  which  case  the  capital  estoA 
must  be  mentioned;  and  the  other  is  the  mu- 
tual plan.  In  section  29  (page  405)  It  is  stat- 
ed that  companies  organized  to  do  a  marine 
Inland  business  upon  the  stock  plan  stiall 
have  a  capital  stock  of  not  less  than  $200,000. 
whereas  companies  organized  to  transact  fire 
insurance  business  on  the  stock  plan  shall 
have  a  capital  stock  of  not  less  than  ^lOO.iXX): 
but  by  section  47  (page  415)  it  is  provided 
that  when  a  company  is  organized  as  a  mu- 
tual marine  insurance  company,  it  shall  have 
a  subscription  fund  of  $200,000  as  above  not- 
ed. The  company  was  originally  incorijo- 
rated  merely  as  a  mutual  fire  insurance  com- 
pany, and  it  is  alleged  in  the  complaint  that 
on  or  about  June  4,  1897,  the  articles  were 
duly  amended  by  which  the  name  was  chan- 
ged to  the  Minneapolis  Fire  &  Marine  Mutu- 
al Insiunnce  Company,  and  the  business  of 
the  company  was  thereby  changed  to  tliat  of 
mutual  fire  and  marine  business.  The  first 
division  of  section  27  (page  403)  provides  that 
a  company  may  be  organized  to  insure 
against  loss  or  damage  to  property  by  fire, 
hall,  or  tempest  on  land,  upon  the  stock  or 
mutual  plan.  Division  3  reads:  "To  insure 
upon  the  stock  or  mutual  plan,  vessels, 
freights,  goods,  money,  effects,  and  money 
lent  on  bottomry  or  respondentia,  against 
the  perils  of  the  sea,  and  other  perils  usunlly 
insured  against  by  marine  insurance,  includ- 
ing risks  of  inland  navigation  and  transporta- 
tion." Section  79  (page  433)  in  part  provides 
that  fire  insurance  companies  may,  however, 
do  either  a  tornado,  cyclone,  windstorm  and 
hail,  or  a  marine  or  inland  navigation  busi- 
ness, or  both,  or  any  of  said  classes  of  insur- 
ance. Giving  due  effect  to  each  one  of  these 
various  provisions.  It  is  quite  clear  that  the 
Legislature  intended  that  all  companies  or- 
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ganlzed  to  do  business  upon  the  stock  plan 
most  have  a  paid-up  capital  stock,  In  tbe  case 
of  Are  Insurance  companies  not   less   than 
$100,000,  an^  In  the  case  ot  marine  insurance, 
not  less  than  |200,000,  but  that  when  a  com- 
pany Is  organized  npon  the  mutual  plan  no 
capita]  stock  is  required  when  tbe  business 
to  be  done  la  fire  Insurance.    However,  when 
tbe  company  Is  organized  upon  the  mutual 
plan,  and  for  the  purpose  of  conducting  a 
marine  business,  then  a  paid-up  capital  stock 
is  not  required,  but  in  lieu  thereof  is  provid- 
ed a  subscription  agreement     Bearing  this 
distinction  In  mind,  the  proylsion  in  section 
79,  to  the  effect  that  fire  insurance  companies 
maj  do  a  marine  or  inland  navigation  busi- 
ness, should  be  consistently  construed  so  as 
to  maintain  the  classlflcatlon  specified.     In 
other  words.  If  It  was  the  manifest  purpose 
of  tbe  Legislature  to  authorize  mutual  com- 
panies to  do  a  marine  business  only  in  case 
they  shall  provide  a  guaranty  subscription 
fund,  such  purpose  should  not  be  annulled 
onless  clearly  Intended  by  the  subsequent 
proviso.    The  provisions  of  section  27,  when 
considered  alone,  would  no  doubt  authorize  a 
company  to  be  organized  for  any  one  or  more 
of  the  objects  stated,  but  the  requirements 
with  respect  to  each  particular  class  of  busl- 
ness  would  have  to  be  compiled  with,  and 
each  particular  branch  of  the  business  of  the 
company  would  have  to  be  conducted  inde- 
pendently, the  result  of  which  would  be  that 
the  policy  holders  in  a  company  so  organized 
would  be  divided  Into  classes  according  to 
tbe  branch  of  business  conducted,  and  the 
policy  holders  in  the  marine  branch  could 
not  be  assessed  for  losses  in  the  fire  Insur- 
ance branch,   and   vice  versa.     We  do  not 
think  that  section  79  has  the  effect  of  chan- 
ging this  manifest  purpose,  at  least  In  ref- 
erence to  mutual  fire  Insurance  companies, 
but  only  emphasizes  the  fact  that  a  mutual 
fire  insurance   company  may,   if   It  desires, 
perfect  Itself  under  the  provisions  of  section 
27  and  section  47  to  conduct  a  mutual  marine 
tosurance   business.     As   to   fire    insurance 
companies  organized  upon  the  stock  plan.  It 
might  be  different,  for  in  such  case  there  is  a 
paid-np  capital  stock;   but  it  is  unnecessary 
to  decide  that  point.    According  to  the  com- 
plaint, respondent   company  was  organized 
to  do  both  fire  and  marine  insurance  upon 
the  mntual  plan.    It  engaged  in  tbe  business 
of  Issolng  ordinary  fire  Insurance  policies  up- 
on boats  navigating  the  Great  Lakes  and  the 
high  seas,  but  engaged  in  no  other  marine  in- 
surance, and  among  tbe  losses  it  sustained 
^3,151.38  was  for  losses  upon  boats  under  pol- 
icies insorlng  against  loss  by  fire  on  the  sea. 
The  qnestion   arises,   did   the   company,   in 
Wrt,  carry  on  a  mutual  marine  insurance 
business?    We  are  of  the  opinion  that  the  is- 
raing  of  policies  upon  boats  insuring  against 
loss  by  fire  upon  the  inland  lakes  or  the  high 
seas  is  marine  Insurance  business  within  the 
meaning  of  the  statnte.    It  follows  that,  un- 
Iws  appellants  are  responsible  upon  the  prin- 


ciple of  estoppel,  their  total  liability  to  limit- 
ed to  the  amount  of  loss  resulting  upon  such 
marine  policies.  However,  the  complaint  al- 
leges that  each  of  the  appellants  was  a  party 
to  the  subscription  fund,  and  subscribed  for 
the  amount  of  $12,500,  and  that  thereafter 
they  were  duly  elected  directors  of  such  com- 
pany, and  ever  after  continued  to  be  the  sole 
qualified  and  acting  directors,  with  the  excep- 
tion of  appellant  Mareck,  who  resigned  on 
April  16,  1900.  It  is  further  alleged  that  up- 
on the  execution  of  tbe  agreement  such  sub- 
scribers delivered  to  the  company  certain 
properties  as  collateral,  upon  receipt  of 
which  the  company,  with  the  consent  and 
knowledge  of  each  of  appellants,  represented 
to  the  world  that  it  had  a  subscribed  capital 
stock  of  $200,000,  and  a  paid-up  capital  or 
guaranty  fund  of  $100,000;  that  such  direct- 
ors represented  that  it  was  a  stock  company, 
and  as  such  was  admitted  to  do  business  in 
several  states  upon  the  strength  of  such  rep- 
resentations; that  books  of  account  were 
kept  to  show  that  its  capital  stock  was  $200,- 
000,  one-half  of  which  had  been  paid  in,  and  it 
published  statements  to  its  policy  holders  con- 
taining the  representation  that  it  possessed 
assets  of  a  large  amount,  consisting,  among 
other  things,  of  loans  in  tiie  amount  of  $100,- 
000;  that  one-half  of  the  Insurance  In  force 
at  the  time  of  the  insolvency  of  the  company 
was  in  the  form  of  stock  insurance  policies, 
containing  no  reference  to  the  mutual  char- 
acter of  the  Incorporation;  and  also  that  cir- 
culars and  letters  to  the  same  effect  were  dis- 
tributed—all with  the  knowledge  and  consent 
of  appellants.  It  is  further  alleged  that  the 
policy  holders  receiving  such  policies  were 
warranted  in  relying  upon  such  representa- 
tions, and  did  rely  upon  the  same.  Upon 
these  groimds  it  is  claimed  that  appellants 
are  estopped  from  denying  their  liability  up- 
on such  fire  insurance  policies. 

On  the  former  appeal  it  was  stated  In  the 
opinion  that,  conceding  defendants  were  es- 
topped from  calling  Into  question  the  au- 
'  thorlty  of  the  corporation,  yet  they  were 
not  liable  under  the  terms  of  the  subscrip- 
tion agreement,  for  the  reason  that  such 
agreement  did  not  constitute  an  uncondi- 
tional liability.  The  court  then  had  in  mind, 
in  treating  of  the  question  of  estoppel,  the 
want  of  authority  which  arose  by  the  fail- 
ure of  the  company  to  file  with  the  insurance 
commissioner  the  suhscription  agreement,  as 
provided  by  section  47,  and  assumed  that  all 
policies  Issued  were  upon  the  mutual  plan, 
and  did  not  discuss  or  pass  upon  the  ques- 
tion now  presented,  viz.,  conceding  that  such 
subscription  agreement  was  duly  executed, 
filed,  and  approved,  and  to  that  extent  the 
company  was  organized  to  do  a  marine  in- 
surance business,  yet,  having  induced  policy 
holders  to  take  policies  ux)on  the  representa- 
tion that  the  company  was  a  stock  company 
with  a  paid-up  capital  stock,  are  the  appel- 
lants estopped  from  denying  the  responsi- 
bility which  naturally  followed   their  con- 
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duct?  We  are  of  the  opinion  tbat  upon  the 
facta  stated  in  the  amended  complaint  a 
good  cause  of  action  is  stated  as  to  such 
policy  holders.  The  question  InToIved  Is  not 
one  of  ultra  Tlrea.  Appellants  were  the  di- 
rectors and  in  charge  of  the  business  of  the 
company.  If  they  chose  to  represent  that 
their  subscriptions  were  in  the  nature  of 
capital  stock  paid-up  or  secured;  that  they 
were  doing  business  as  a  stock  company,  and 
not  upon  the  mutual  plan;  and  that  policy 
holders  might  rely  upon  the  Integrity  of  the 
company  because  of  its  subscribed  and  paid- 
up  capital  stock— then  certainly  all  UabiUty 
incurred  by  reason  of  such  misrepresenta- 
tions cannot  be  avoided  upon  the  ground,  that 
the  subscriptions  were  taken  in  the  first 
instance  under  the  proTisions  of  section  47. 

The  amended  complaint  was  also  demur- 
red to  upon  the  ground  that  several  causes 
of  action  were  Improperly  united.  While 
It  Is  true  that  the  subscription  agreement  is. 
In  Its  terms,  a  several,  and  not  a  Joint,  con- 
tract, and  the  amount  sought  to  be  recov- 
ered in  this  action  is  limited  by  the  amount 
of  the  subscription  of  each  of  appellants,  it 
does  not  follow  tbat  they  are  not  jointly  lia- 
ble, under  the  facts  and  circumstances  set 
forth  in  the  amended  complaint.  The  gist 
of  the  action  Is  that  the  directors  of  the 
company  misrepresented  the  character  of  the 
assets  and  the  nature  and  responsibility  of 
the  company,  and  that,  as  a  result  of  such 
misrepresentations,  a  large  percentage  of  the 
policy  holders  were  induced  to  transact  busi- 
ness with  it  The  various  appellants  be- 
came liable  by  reason  of  their  Joint  action 
in  conducting  the  business  of  the  company. 
Although  the  liability  of  each  of  appellants 
Is  limited  to  the  amount  subscribed,  yet  the 
subscription  agreement  was  made  for  the 
purpose  of  creating  a  fund  for  the  common 
benefit  of  all  the  creditors.  In  this  respect 
the  liability  of  the  subscribers  is  similar  to 
that  of  a  stockholder  in  an  insolvent  cor- 
poration. The  action  Is  equitable,  and  its, 
general  purpose  will  be  advanced  by  litigat- 
ing the  entire  matter  In  one  action.  In  such 
a  case,  where  the  litigation  will  be  simpli- 
fied, and  the  general  purpose  best  subserved, 
the  cause  of  action  may  very  properly  be 
classified  as  single. 

Order  affirmed. 


STATE  ex  rel.  HERSET  et  al.  t.  DISTRICT 
COURT  OP  RAMSEY  COUNTY  et  al. 

(Supreme  Court  of  Minnesota.    Nov.  6,  1903.) 

CHANOB  OF  TBNTIB-WAIVER  OF  RIGHT. 

L  In  an  action  brought  in  Ramsey  county 
•gainst  three  defendants,  H.,  H.,  and  B.,  de- 
fendants H.  and  H.  resided  in  that  county, 
while  defendant  B.  resided  in  Washington  coun- 
ty. The  latter  failed  to  demand  a  change  of  the 
place  of  trial  before  bis  time  for  answering  ex- 
pired, but  thereafter,  and  before  the  time  for 
answering  of  one  of  the  other  defendants,  the 
summons  having  been  served  upon  him  subse- 


quent to  its  service  upon  B.,  ail  three  defend- 
ants united  In  a  demand  for  a  change  of  vena* 
to  Washington  county.    Held: 

(1)  That  the  question  whether  a  change  of 
venue  was  effected  by  such  demand  mnst  \» 
determined  upon  the  basis  of  the  rights  of  B. 
to  obtain  the  same  at  the  time  the  demand  wai 
made. 

(2)  That  the  defendants  H.  and  EL  had  do 
right  to  demand  a  change  at  all,  and,  as  th« 
right  of  B.  had  been  lost  and  waived  at  the 
time  the  demand  was  made  by  his  failure  to 
make  proper  demand  before  his  time  to  answer 
expired,  the  united  demand  of  all  the  dtefend- 
ants  made  thereafter  was  ineffectual. 

(Syllabus  by  the  Court) 

Mandamus  by  the  state,  on  the  relation  of 
Roscoe  F.  Hersey  and  others,  to  the  district 
court  of  Ramsey  connty  and  othera.  Writ  dis- 
charged. 

Clapp  &  Macartney,  for  relators.  Henry 
Conlln  and  J.  P.  Kyle,  for  respondents. 

BROWN,  J.  AlteruaUve  writ  of  mandamus 
to  the  Judges  of  the  district  court  of  Ramsey 
county  directing  them  to  transfer  an  action 
pendhig  In  that  court  to  the  district  court  of 
Washington  county.  The  facta  are  as  follows: 
The  action  sought  to  be  transferred  to  Wash 
Ington  county  was  brought  in  Ramsey  county 
against  three  defendants,  B.  F.  Hersey.  E.  L. 
Hersey,  and  Jacob  Bean.  The  two  Herseys 
resided  In  Ramsey  county  at  the  time  the  ac- 
tion was  commenced,  and  stlli  do,  and  defend- 
ant Bean  resided,  and  still  resides,  in  Wasb- 
Ingrton  county.  The  summons  was  served  up- 
on defendants  E.  L.  Hersey  and  Bean  on 
August  26,  1903,  who,  on  September  6th  fol- 
lowhig,  united  In  a  demand  for  a  change  of 
venue  to  Washington  county,  the  residence  of 
Bean.  Pursuant  to  this  demand,  the  clerk  of 
the  district  court  of  Ramsey  county  trans- 
ferred the  files  to  the  clerk  of  Washington 
county,  but  the  proceedings  to  effect  the 
change  of  venue  were  defective,  and  the  dis- 
trict court  of  that  county  remanded  the  cause 
to  Ramsey  county.  It  Is  conceded  tbat  that 
order  was  proper,  for  the  affidavit  for  the 
change  was  Insufficient  On  September  15th 
the  other  defendant  R-  F.  Hersey,  was  serv- 
ed with  the  summons  In  the  action;  and,  after 
the  cause  bad  been  returned  from  Washing- 
ton county,  on  September  4th,  the  three  de- 
fendants Joined  In  an  answer,  which  was  duly 
served  upon  plalntUCs  attorneys  on  that  day. 
The  summons  having  been  served  upon  R.  F. 
Hersey  on  September  15th,  his  time  to  answer 
did  not  expire  until  October  5th,  but  he  In  fact 
answered  with  the  other  defendants  on  the 
24th  of  September.  On  the  28th  of  September 
all  the  defendants  united  in  a  new  demand 
for  a  change  of  venue  to  Washington  county 
on  the  ground  that  it  was  the  residence  of 
Bean.  The  court  below  refused  to  transfer 
the  action,  and  these  proceedings  followed. 

We  are  of  the  opinion  that  the  cmju-t  below 
correctly  disposed  of  the  qnestlon./^ur  stat- 
utes give  to  a  defendant  the  right  to  have  an 
action  brought  against  him  tried  In  the  county 
of  his  residence,  but  provides  tliat  an  acUon 
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brought  in  a  oonnty  other  than  that  of  hla 
residence  may  be  tried  therein  unless  defend- 
ant shall,  l>efore  the  time  for  answering  ex- 
pires, demand  a  change  to  the  county  of  bis 
residence.  The  pnrpose  of  the  statute  was  to 
prevent  an  imposition  upon  defendant  by- 
the  commencement  of  an  action  in  a  coun- 
ty remote  from  his  residence,  and  to  secure 
to  bim  the  absolute  right  to  Insist  that  it 
be  tried  lil  the  county  of  hla  residence.  He 
may  waive  his  rights  In  this  respect,  and  does 
80  when  be  falls  to  comply  with  the  statutes 
in  reference  to  demanding  a  change  to  the 
proper  comity.  In  the  case  at  bar  defendant 
Bean  lost  his  right  to  a  change  of  the  place 
of  trial  to  his  own  county  by  his  failure  to 
comply  with  the  statutes;  and  at  the  time  the 
second  demand  for  a  '■tiaTigt.  ^as  made  be  hadi 
DO  right,  ander  the  statutes,  to  insist  upon  It, 
for  his  right  to  answer  had  then  long  since 
expired^  Defendants  Hersey  could  not  de- 
mand OT  ask  for  a  change  of  venue  to  Waah- 
In^on  county  as  a  matter  of  right,  for  they 
resided  In  Ramsey  county  when  the  action  was 
commenced,  and,  the  right  of  defendant  Bean 
In  this  respect  having  been  lost,  the  change 
of  venue  was  properly  denied.  Whether,  in 
any  case,  a  change  la  warranted,  under  the 
statutes,  where  defendant  Insists  upon  It  on 
the  ground  of  his  residence,  must  depend  upon 
the  right  of  the  parties  to  effect  such  a  change 
at  the  time  the  demand  therefor  is  made.  And 
in  the  case  at  bar,  for  the  reason  that  de- 
fendants Hersey  could  not  demand  a  cliange 
at  all,  they  being  residents  of  Ramsey  county, 
and  as  a  change  could  only  be  effected  on 
Bean's  right  to  demand  it,  and  as  such  right 
had  been  lost  at  the  time  the  second  demand 
therefor  was  made,  no  change  was  effected 
thereby.  It  follows  tliat  the  court  below  was 
right  tn  denying  tbe  application  of  relators 
to  change  the  venue  to  Washington  county, 
and  It  Is  nnneceasary  to  determtaie  whether 
"tbe  time  to  answer  expires"  when  defendant 
tn  fact  answers,  or  at  the  expiration  of  20 
dayg  from  the  service  of  summons  upon  him. 
Writ  discharged. 


JOHNSON  T.  JOTCB. 
(Snpreme  Court  of  Minnesota.    Nov.  6,  1008.) 

ACTION  ON  NOTB-DKFENSES-USURT. 

1.  Held,  the  answer  demurred  to  in  this  action 
atatn  facts  which,  npon  their  face,  constltnte 
a  gnoA  defense. 

(SfHabna  by  the  Court) 

Appeal  from  District  Court,  Douglas  Coun- 
ty; L  L.  Baxter,  Judge. 

Action  by  John  B.  Johnson  against  John 
Joyce.  From  an  order  overruling  demurrers 
to  tbe  answer,  plaintiff  appeals.    Affirmed. 

F.  H.  Borcbert,  for  appellant.  Onnderson 
k  Tbompaon,  for  respondent 

LEWIS,  J.  Beapondent  executed  a  prom- 
lisory   note   as    follows:    "9^7.00.    Osakls, 

Mtam.,  Aug.  17, 1807.    Na .   On  or  before 
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Nov.  7th,  1807,  for  value  received,  I  promise 
to  pay  to  John  B.  Johnson,  or  order,  Four 
hundred  Ninety-seven  &  00-100  Dollars.  If 
not  paid  when  due  this  contract  shall  draw 
interest  from  maturity  at  the  rate  of  ten 
per  cent  per  annum.  This  agreement  may 
be  paid  at  the  option  of  tbe  makers  there- 
of in  No.  1  Northern  Wheat,  delivered  to 
said  John  B.  Johnson,  at  elevator  at  Osakls. 
Minn,  on  or  before  maturity  thereof  at  tbe 
rate  of  $1.50  per  bushel,  or  If  found  In  low- 
er grades  at  a  proportionate  price  per  bushel. 
John  Joyce,  Jr."  Action  having  been  com- 
menced thereon,  respondent  answered  by  al- 
leging that  at  tbe  time  of  executing  the  note 
appellant  loaned  to  respondent  $207.90  only, 
and  that  appellant  then  and  there  exacted 
and  charged,  and  respondent  agreed  to  pay 
appellant  for  tbe  loan  and  forbearance  of 
such  sum,  $289.10  as  a  bonus,  which  sum 
was  added  to  tbe  amount  loaned,  making  tbe 
face  of  the  note.  The  answer  also  alleged 
that,  in  order  to  evade  the  statute  relating 
to  usury,  it  was  agreed  by  the  terms  of  tbe 
note  that  tbe  maker,  at  his  option,  might 
pay  tbe  same  in  No.  1  Northern  wheat,  as 
stated,  and  that  respondent  received  no  oth- 
er consideration  for  the  execution  of  the  note 
except  the  sum  of  $207.90.  The  answer  also 
contains  a  separate  partial  defense  to  each 
cause  of  action,  which  is  to  the  effect  that 
the  note  was  executed  for  a  loan  of  $207.90, 
and  that  respondent  received  no  otber  con- 
sideration for  the  execution  of  the  note  ex- 
cept that  sum.  These  two  defenses  were  de- 
murred to  npon  the  ground  that  upon  their 
face  they  do  not  constitute  counterclaims  or 
defenses,  and,  the  demurrers  having  been 
overruled,  appeal  was  taken. 

The  order  of  tbe  trial  court  must  be  sus- 
tained. If,  as  alleged  In  the  partial  defense, 
respondent  borrowed  $207.90  from  appellant, 
and,  in  consideration  of  that  amount  only, 
delivered  to  him  a  note  for  $497  of  date  Au- 
gust 17,  1897,  due  November  7,  1897,  tbe 
facts  constitute  a  clear  case  of  usury.  Tbe 
difference  between  $207.90  and  the  face  of 
the  note  Is  In  tbe  nature  of  a  bonus,  for 
which  there  was  no  consideration.  Tbe  fact 
that  the  note  states  It  might  be  paid  In  No. 
1  wheat  at  $1.50  a  bushel  does  not  constitute 
a  consideration  for  the  execution  of  the  note 
for  this  surplus  amount,  for  the  reason  that 
it  Is  expressly  stated  In  the  answer  that 
there  was  no  other  consideration  than  tbe 
$207.90.  So  far  as  the  other  defense  Is  con- 
cerned. It  is  expressly  stated  that  this  option 
to  pay  in  wheat  at  $1.50  a  bushel  was  Insert- 
ed for  tbe  very  pnrpose  of  evading  tbe  stat- 
ute relating  to  usury,  and  that  there  was  no 
other  consideration  for  the  execution  of  the 
note  than  the  $207.90.  Tbe  insertion  of  the 
option  contract  In  tbe  note  under  the  f^cts 
alleged  did  not  tend  to  relieve  the  note  from 
the  imputation  of  usury,  if  It  appears  that 
It  was  Inserted  without  consideration,  or  for 
tbe  express  purpose  of  evading  the  statute. 

Order  affirmed. 


Digitized  by 


Google 


114 


97  NORTHWESTERN  REPORTER. 


(Minn 


SUrXIVAN  T.   MINNEAPOLIS,    ST.   P.   ft 

S.  S.  M.  RY.  CO.  (two  cases). 

(Sapreme  Court  of  Minnesota.    Nov.  6,  1903.) 

CARRIERS— AOOIDHNT   AT   STATION— ASSUMP- 
TION OF  RISK. 

1.  Respondent  visited  the  station  house  of  ap- 
pellant company  during  the  evening  for  the  pur- 
pose of  finding  her  httsband,  who,  she  supposed, 
bad  gone  there  to  transact  business  with  the 
company.  It  was  after  the  regular  evening  pas- 
senger train  had  arrived  and  departed,  the 
depot  was  closed  to  the  public,  and  the  lights 
in  the  office  and  on  the  platform  had  been  turn- 
ed out,  and  the  agent  had  departed.  The  prem- 
ises were  dark,  and  in  suing  along  the  platform 
toward  the  oflSce  respondent  stepped  into  a  hole 
and  was  injured. 

2.  Conceding  that  appellant  was  guilty  of  neg- 
ligence in  not  exercising  ordinary  care  as  to 
the  condition  of  the  platform,  respondent  cannot 
recover,  for  the  reason  that  under  the  circum- 
stances appellant  owed  her  no  duty,  and  she 
went  upon  the  premises  at  her  peril. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wright  Conn- 
ty;  A.  B.  Glddings,  Judge. 

Actions  by  Lizzie  SuUlvan  and  Timothy 
Sullivan  against  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  (Company.  Ver- 
dicts for  defendant.  From  orders  granting  a 
new  trial,  defendant  appeals.    Reversed. 

Alfred  H.  Bright  and  J.  H.  Wendell,  tar 
appellant.    F.  E.  Latham,  for  respondents. 

LEWIS,  J.  This  action  was  brought  to  re- 
cover damages  for  personal  injuries  occa- 
sioned by  stepping  Into  a  bole  In  the  depot 
platform  of  appellant  company.  At  the  close 
of  the  evidence  defendant  moved  for  a  ver- 
dict upon  the  ground  that  plaintiff  had  fail- 
ed to  prove  a  cause  of  action,  because  she 
had  no  right  to  be  upon  the  depot  platform 
at  that  time,  and  because  it  conclusively  ap- 
I)eared  from  the  evidence  that  the  company 
was  not  responsible  for  the  defect  in  tbe 
platform.  The  motion  was  granted,  and 
plaintiff  moved  for  a  new  trial  upon  the 
grouBd  that  the  verdict  was  not  Justified  by 
the  evidence,  and  that  the  court  erred  in  re- 
jecting certain  testimony  offered  by  plaintiff 
as  to  the  condition  of  the  plank  which  tiad 
been  broken  or  removed,  causing  the  hole. 
From  an  order  granting  a  new  trial,  appeal 
was  taken. 

It  does  not  appear  upon  what  grotmd  the 
court  granted  the  motion,  but,  if  it  conclu- 
sively appears  from  the  evidence  that  plain- 
tiff cannot  recover  In  any  respect,  It  will  be 
unnecessary  to  consider  tbe  second  ground. 
Plaintiff  was  a  married  woman,  29  years  of 
age,  and  resided  in  the  village  of  Maple  Lake, 
with  her  husband,  who  was  in  tbe  butcher 
business.  The  depot  is  situated  about  a 
block  from  tbe  butcher  shop,  and  at  about 
8:20  on  the  evening  of  October  8,  1901,  her 
husband  left  the  shop,  and  went  towards  the 
depot,  for  the  purpose  of  attending  to  tbe 
shipping  of  a  car  load  of  stock,  at  which 
time  the  station  was  open  and  lighted  and 
tbe  lamp  on  the  station  platform  was  burn- 


ing.   Tbe  regular  west-boond  passenger  train 
arrived   and    departed    some   time   between 
8:20  and  8 :2a     Plaintiff's  husband  reacbed 
the  depot  within  10  or  15  minutes  after  the 
train  departed,  was  there  about  5  mlnutee 
transacting   business    with    the  agent,    and 
then  went  to  the  stockyards  In  the  vicinity; 
and  after  bis  departure  the  agent  closed  tbe 
'  office,  put  out  all  the  lights,  and  went  home. 
I  Soon  after  tbe  agent  went  away,  plaintiff 
I  left  tbe  butcher  shop  and  went  to  the  depot 
i  for  the  purpose  of  finding  her  husband  and 
'  getting  tbe  keys  from   him  tliat  she  might 
'  lock  up  the  shop.     She  was  accompanied  by 
I  a  younger  sister,  who  testlfled  that  plaintiff 
went  upon  the  platform  in  the  usual  way, 
'  walked  along  towards  the  door  of  tbe  depot, 
office,   and  stepped  into  the  bole,   resulting 
;  in  the  injuries  complained  of;  that  she  help- 
;  ed  her  out,  and  in  about  10  minutes  asalsted 
j  her  home.    Plaintiff  testified  that  there  were 
i  no  lights,  and  it  was  very  dark.    From  these 
!  undisputed  facts  It  is  clear  that,  althougb 
'  the  plaintiff  went  to  the  depot  expecting  to 
'  find  her  husband  there,  she  knew  tbe  train 
I  had  come  and  gone,  and  as  she  api»t>ached 
the  depot  she  saw  that  the  lights  bad  been 
i  turned  out    In  the- case  of  Klugherz  v.  O.,  M. 
i  &  St.  P.  Ry.  Co.  (Minn.)  95  N.  W.  586,  it  was 
I  held  that,  If  respondent  went  upon  tbe  ata- 
I  tion  groimds  In  good  faith,  in  pursuance  of 
I  the  purpose  of  meeting  a  person  for  business 
consultution,  who  he  had  reason  to  believe 
was  td  take  a  train,  the  company  owed  him 
the  duty  of  ordinary  care  in  conducting  the 
unloading  operations.    It  was  quite  clear  in 
that  case  that,  if  respondent  had  gone  to  the 
depot  about  train  time  for  the  purpose  of 
taking  the  train  or  accompanying  one  who 
was  to  take  it  and  was  injured,  he  wonid 
not  be  a  trespasser,  and  would  be  entitled  to 
recover;   but  a  serious  question  was  raised 
whether  liability  arose  under  tbe  pecaliar 
circumstances  of  the  injury  and  the  time  he 
visited  the  station.     It  was  held  that  there 
was  no  reasonable  dlstiuction  between  ylslt- 
Ing  a  depot  for  tbe  purpose  of  taking  a  train 
or  accompanying  a  person  boarding  a  train 
and  going  to  tbe  depot  to  have  a  bnsiness 
conference  with  one  about  to  depart  or  ar- 
rive.   It  was  also  considered  that  a  mistake 
of  an  hour  as  to  tbe  time  of  tbe  arrival  or 
departure  of  tbe  train  would  not,  of  itself,  re- 
lieve tbe  railroad  company.     But  there  is  a 
clear  distinction  between  the  facts  in  that 
case  and  the  one  now  before  us.    There  the 
accident  occurred  In  the  daytime,  and  there 
was   nothing  to  notify  the  visitor  that  the 
premises  were  Intended  to  be  closed  to  the 
public  at  that  particular  time.    Here  It  was 
I  past  business  hours,  the  lights  were  turned 
'  out,  and  the  premises  enveloped  in  darkness. 
,  There  was  no  act  on  the  part  of  tbe  compa- 
ny to  lead  plaintiff  to  believe  that  it  was 
holding  its  {dace  of  business  open  to  the 
public,  or  even  to  suggest  that  her  husband 
was  transacting  business  In  the  depot  office, 
except  tbe  fact  that  some  time  prior  she  had 
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seen  Um  go  In  that  direction.  On  the  con- 
traiy,  there  was  everything  to  notify  her 
that  the  place  was  closed.  In  the  absence  of 
n>ine  invitation,  express  or  Implied,  to  go  up- 
on the  premlaes  at  that  time  of  night,  plaln- 
dff  assumed  the  risk  consequent  upon  her 
movements.  There  Is  nothing  to  suggest 
tbat  the  company  was  guilty  of  gross  negli- 
gence in  the  care  of  Its  platform  and  in  per- 
mitting the  bole  to  remain  unprotected. 

For  these  reasons  the  first  order  of  the 
trial  court  was  right,  and  the  order  granting 
a  new  trial  was  errw.    Order  reversed. 


MVBLLSR  T.  OLSBN. 
(Siqffeme  Conrt  of  Minnesota.    Nov.  6,  1908.) 

OONYBSRSION— BVIDENCB-DIRBCTINa 
VBRDICT. 

LAn  action  in  conversion  will  lie  to  recover 
tite  vahie  of  grain  nnlawtuUv  cut  and  removed 
from  the  premises.  The  evidence  in  this  case 
vu  snffldent  to  snbmit  to  the  jory  upon  the 
following  anestions  of  fact: 

0)  Dm  the  crop  in  question  belong  to  appel- 
lant as  between  himself  and  his  landlord? 

i2)  Did  respondent  know  or  have  knowledge 
n(  facts  snfiicient  to  put  him  upon  inquiry  as 
to  appellant's  claim  to  such  crop? 

(3)  As  to  the  value  of  the  standing  grain  at 
the  time  it  was  cut,  and  as  to  the  value  of  the 
wheat  after  it  had  been  converted. 

2.  It  waa  error  to  direct  a  verdict  in  ftivor  of 
respondent. 

(Syllabos  by  the  Court) 

Appeal  from  District  Court,  Sibley  County: 
Francis  Cadwell,  Judge. 

Action  by  G.  Mueller  against  Peter  Olsen. 
Verdict  for  defendant.  From  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.    Reversed. 

J.  M.  Freeman,  for  appellant  Albert  L. 
Toong,  for  respondent 

LEWIS,  J.  One  Batke  was  the  owner  of 
certain  land,  and  appellant  claims  to  have 
rented  about  SO  acres  thereof  for  the  season 
of  1902,  and  furnished  the  seed  and  seeded 
the  same  to  wheat  A  couple  of  weeks  there- 
after respondent  purchased  the  land  from  Mr. 
Batke,  and  when  the  crop  matured  went  up- 
on the  premises  and  cut  and  removed  the 
wheat  This  action  was  brought  to  recover 
the  value  of  the  wheat  At  the  close  of  the 
evidence  the  court  Instructed  the  jury  to  re- 
turn a  verdict  for  defendant  but  did  not  set 
forth  the  groimds  upon  which  such  motion 
was  based,  which  were  that  plalntUI  failed 
to  make  out  a  cause  of  action;  that  It  con- 
clusively appears  tbat  defendant  purchased 
the  land  In  good  faitli,  while  the  crop  was 
growing,  witbont  any  notice  of  appellant's 
interest  and  tbat  be  harvested  the  crop  In 
good  tblth,  and  without  any  such  notice. 

We  think  the  evidence  sufficient  to  show 
that,  as  between  Batke  and  appellant,  the 
premises  were  rented  for  the  season  of  1902, 
and  that  the  crop  was  seeded  In  pursuance  of 
such  arrangement  Appellant  seeded  the 
STound  without  any  knowledge  of  any  claim 


of  respondent  to  the  land,  present  or  pro- 
spective. The  premises  were  sold  by  Batke 
to  respondent  subsequent  to  the  time  appel- 
lant seeded  the  crop,  and,  if  appellant  has  no 
interest  therein,  respondent  was  entitled  to 
the  same.  We  are  also  of  the  opinion  tbat 
there  was  sufficient  evidence  to  go  to  the 
Jury  whether  or  not  respondent  bad  knowl- 
edge of  appellant's  claim  to  the  crop,  or  of 
facts  which  would  put  blm  upon  inquiry  as 
to  the  same. 

The  action  Is  In  form  one  of  conversion  to 
recover  the  value  of  the  propwty.  It  was 
submitted  upon  argtiment  that  sucb  an  action 
would  not  lie,  and  that  possibly  the  order 
of  the  court  below  waa  based  upon  such  the- 
ory. Not  being  informed  by  the  order  ap- 
pealed from  as  to  the  ground  upon  which  the 
conrt  based  its  ruling,  we  cannot  say  what 
view  may  liave  been  taken  upon  this  point 
Conversion  will  lie  under  such  circumstan- 
ces, and  there  is  nothing  In  the  suggestion 
that  appellant  should  proceed  by  an  action 
In  trespass.  Such  procedure  has  been  recog- 
nized by  this  court  in  the  following  cases: 
Hlnman  v.  Heyderstadt,  32  Minn.  250,  20 
N.  W.  165;  Whitney  v.  Huntington,  87  Minn. 
197,  88  N.  W.  501;  Ambuebl  v.  Matthews, 
41  Minn.  537,  43  N.  W.  477. 

Respondent  submits  that  he  was  entitled 
to  a  directed  verdict  for  the  reason  tbat 
there  was  no  evidence  bearing  upon  the  val- 
ue of  the  standing  grain,  and  that,  in  any 
event,  damages  must  be  limited  to  the  value 
of  the  grain  before  It  was  cut  Upon  a  new 
trial  a  question  may  arise  as  to  the  proper 
measure  of  damages,  but  it  Is  not  before  the 
court  upon  this  appeal.  Although  not  very 
specific  as  to  the  standing  grain,  there  was 
evidence  sufficient  to  go  to  the  jury  upon 
either  theory  of  damages— whether  defendant 
was  liable  merely  for  the  value  of  the  stand- 
ing grain,  or  for  the  value  of  the  wheat  after 
it  was  threshed.  Hlnman  v.  Heyderstadt  su- 
pra; State  V.  Sbevlin-Carpenter  Co.,  62  Minn. 
00,  64  N.  W.  81;  Dollifr  v.  Bobbins,  83  Minn. 
408,  86  N.  W.  772,  S5  Am.  St  Rep.  466.  The 
cause  should  have  been  submitted  to  the  jury 
under  suitable  Instructions  as  to  the  dam- 
ages, and  it  was  error  to  direct  a  verdict  In 
favor  of  defendant 

Order  reversed,  and  new  trial  granted. 


IaB  TOURNEAU  v.  HUGO,  Mayor,  «t  al. 

(Supreme  Court  of  Minnesota.    Nov.  11,  1903.) 

CONSTITUTIONAL  LAW-SPECIAL  LBQISLATION 

—MUNICIPAL  CORPORATIONS— CONTRACTS 

—VALIDITY— INJUNCTION. 

1.  Chapter  75,  p.  70,  Gen.  Laws  1901,  au- 
thorizing cities  having  a  popnlation  of  more 
than  50,000  to  issue  the  bonds  of  the  city  to 
construct  a  bridge  over  a  navigable  canal  with- 
in its  limits,  is  not  unconstitutional  as  special 
legislation.  The  act  aK>lies  to  all  cities  of  the 
state  having  the  designated  population,  and  the 
presence  of  a  navigable  canal  fa  not  an  element 
of  the  classification.  Such  classification  is  au- 
thorized by  section  86^  art  4,  of  the  Constitu- 
tion. 
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2.  Diamond  t.  Mankato  (Minn.)  93  N.  W.  911, 
to  the  effect  that  the  municipal  authorities  can 
enter  into  such  contracts  only,  where  they  are 
required  by  law  to  let  the  same  to  the  lowest 
bidder,  as  correspond  substantially  with  the 
plans  and  specifications  npon  which  bids  were 
invited,  followed  and  applied.  Any  sabstantiol 
and  material  departure  from  such  specifications 
in  the  contract  proi>osed  to  be  entered  into  with 
the  lowest  biddv  will  render  the  same  void,  and 
that,  too,  notwithstanding  the  fact  that  it  af- 
firmatively appears  that  bnt  one  bid  was  pre- 
sented for  the  work. 

3.  In  such  case  the  municipal  authorities  may 
be  enjoined  at  the  suit  of  a  taxpayer  from  en- 
tering into  a  contract  so  proposed  to  be  modified 
and  changed,  and  it  Is  not  necessary  for  him 
to  allege  or  prove  f rand  or  collusion,  or  that  con- 
tractors were  in  any  way  deterred  from  bidding 
by  reason  of  the  terms  prescribed  by  the  specifi- 
cations, or  that  fair  competition  was  in  any 
manner  prevented.    Brown,  J.,  dissenting. 

4.  The  general  provisions  of  the  charter  of  the 
city  of  Duluth,  requiring  all  public  work  to  be 
let  to  the  lowest  bidder,  apply  to  the  bridge  au- 
thorized to  be  constructed  by  chapter  75,  p.  79, 
Oen.  Laws  1901. 

(Syllabus  by  the  Coort) 

Appeal  from  District  Ciourt,  St  Louis  Coun- 
ty; Homer  B.  Dibell,  Judge. 

Action  by  J.  J.  Le  Tourneau  against  T.  W. 
Hugo  and  others.  Demurrer  to  complaint 
was  sustained,  and  plaintiff  appeals.  Be- 
yersed. 

Adams  ft  Miller,  for  appellant  Oscar 
Mltcbell,  for  respondents. 

BROWN,  J.  Action  by  a  taxpayer  to  re- 
strain and  enjoin  the  city  of  Duluth  from 
Issuing  the  bonds  of  the  city  for  the  construc- 
tion of  a  bridge  over  the  ship  canal  situated 
therein,  and  from  entering  into  the  contract 
mentioned  in  the  complaint  for  the  construc- 
tion of  the  same.  A  general  demurrer  was 
interposed  to  the  complaint  which  was  sus- 
tained by  the  court  below,  and  plaintiff  ap- 
pealed. 

Two  questions  are  presented  for  consid- 
eration in  this  court:  (1)  Whether  chapter 
76,  p.  79,  Gen.  Laws  1901,  under  which  the 
city  proposes  to  issue  the  bonds  In  question  is 
constitutional  and  valid;  and  (2)  whether 
certain  changes  In  the  terms  and  proYislons 
of  the  contract  mentioned  in  the  complaint 
from  the  terms  and  provisions  of  the  plans 
and  specifications  made  a  basis  of  the  in- 
vitation for  bidders,  and  on  which  the  con- 
tract is  founded,  are  of  sucb  a  substantial 
nature  as  to  render  the  contract  if  entered 
into,  void.  These  are  the  only  questions  pre- 
sented by  the  record,  and  we  consider  them 
in  the  Older  stated. 

1.  The  act  of  the  Legislature  referred  to, 
so  far  as  bere  pertinent  provides  as  fol- 
lows: "Any  city  of  the  state  of  Minnesota, 
at  any  time  having  a  population  of  more 
than  fifty  thousand  according  to  the  last  of- 
ficially promulgated  state  or  national  census 
is  hereby  authorized  and  empowered  to  con- 
struct a  bridge  over  any  navigable  canal  in 
said  city."  Tlie  objection  to  this  statute  is 
that  it  adopts  an  erropeous  classification,  In 
this:  that  it  is  made  to  apply  to  cities  of  the 


population  designated  having  a  navigable  ca- 
nal. It  is  claimed  that  there  is  but  one  city 
in  Minnesota  where  such  a  canal  exists,  and 
that  it  is  therefore  clear  that  the  Legisla- 
ture intended  it  to  apply  only  to  the  city  of 
Duluth;  consequently  that  it  is  special  legisla- 
tion, and  void.  We  do  not  concur  in  tills  con- 
tention. The  question  as  to  the  validity  of 
sucb  statutes  has  often  been  before  this 
court  and  the  test  as  to  their  constitutional- 
ity, when  not  applied  to  the  affairs  of  cities, 
and  based  exclusively  upon  the  population 
classification,  has  been  variously  stated.  In 
Hetland  v.  Board  of  County  Commissioners 
(Minn.)  95  N.  W.  305,  It  was  said  that  the 
I>asi8  of  classification  for  legislation  of  this 
kind  cannot  be  arbitrary  or  elusive,  but  must 
be  founded  upon  sucb  a  sulistantial  distinc- 
tion, tiaving  reference  to  the  subject-matter 
of  the  legislation,  between  the  objects  and 
places  embraced  therein,  and  the  objects  and 
places  excluded,  as  suggests  the  necessity 
or  propriety  of  different  legislation  for  the 
two;  and,  further,  such  legislation  moBt  in- 
clude and  act  uniformly  upon  all  of  a  des- 
ignated class— 1.  e.,  all  whose  condition  and 
wants  render  sucb  legislation  equally  appro- 
priate to  them  as  a  class.  Substantially  the 
same  thing  was  said  in  Murray  v.  Board  of 
County  Commissioners,  81  Minn.  359,  84  N. 
W.  108,  51  L.  R.  A.  828,  8S  Am.  St  Rep. 
379,  and  also  in  State  v.  Cooley,  56  Minn. 
540,  58  N.  W.  150.  Those  cases  involved  stat- 
utes concerning  the  afCairs  of  counties,  wbUe 
the  act  under  consideration  relates  to  the  af- 
fairs of  cities,  and  rests  wholly  upon  a  pop- 
ulation classification.  Such  a  classification  is 
not  authorized  as  to  counties,  but  is  expressly 
provided  for  as  to  cities  by  section  36,  art  4, 
of  the  state  Constitution.  This  amendment 
to  the  Constitution,  adopted  in  1898  (Laws 
1899,  p.  vi),  provides  as  follows:  "The  Legis- 
lature may  provide  general  laws  relating  to 
affairs  of  cities,  the  application  of  wtiich  may 
be  limited  to  cities  of  over  fifty  thousand  in- 
habitants, or  to  cities  of  fifty  and  not  less 
than  twenty  thousand  Inliabitants,  oi*  to  cit- 
ies of  twenty  and  not  less  than  ten  thousand 
inhabitants,  or  to  cities  of  ten  thousand  in- 
habitants or  less,  which  shall  apply  equally 
to  all  such  cities  of  either  class."  As  said  in 
Alexander  v.  City  of  Duluth,  77  Minn.  445. 
80  N.  W.  623:  "It  Is  manifest  that  the  pur- 
pose of  this  amendment  was  not  practically 
to  repeal  sections  33  and  34  of  the  Consti- 
tution, as  to  cities  which  might  l>e  classified 
pursuant  to  Its  provisions,  but  that  its  ob- 
ject was  to  enable  the  I.«gi8lature  to  make 
population  a  basis  of  classification,  although 
there  might  not  be  any  natural  relation  be- 
tween the  subject-matter  of  the  proposed  law 
and  the  number  of  people  In  the  classified 
cities.  We  accordingly  hold  that  the  amend- 
ment authorizes  the  Legislature  to  classify, 
for  the  purposes  of  general  legislation*  cities 
on  the  basis  of  population  therein  specified, 
'although  sucb  basis  would  not  have  previ- 
ously been  germane  to  the  purpose  on  sub- 
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ject-matter  of  the  proposed  law."  FoUowlsg 
tliat  decision,  and  the  plain  language  of  the 
Constitution,  It  must  be  held  that  the  daas- 
Ucatlon  of  cities  for  the  purpose  of  legisla- 
tion concerning  their  affairs  la  permissible  on 
the  basis  of  population  alone;  and,  when  a 
statute  conferring  special  power  and  author- 
ity upon  cities  concerning  their  affairs  con- 
tains no  other  element  of  classification,  the 
role  for  determining  its  constitutionality  laid 
down  In  State  ▼.  Cooley  and  Murray  T. 
Board  of  County  C!ommis8loners,  supra,  does 
not  apply.  If  the  subject-matter  of  the  stat- 
ute concerns  the  affairs  of  cities  of  the  class 
dpsignated  therein,  the  classification  by  pop- 
ulation alone  is  authorized  by  this  section  of 
the  Constitution.  Alexander  t.  Dnluth,  su- 
pra, was  followed  in  this  respect  in  8tate  v. 
Ames,  87  Minn.  23,  91  N.  W.  18.  But  In 
both  those  cases  the  statutes  there  under  con- 
sideration contained  elements  of  dasslflca- 
tlon  in  addition  to  population,  and  as  to  such 
additional  elements  the  general  rule  in  re- 
spect to  snch  legislation  was  applied.  The 
reason  for  the  adoption  of  this  amendment  to 
tbe  Constitution  is  found  in  the  fact  that 
tbe  conditions  and  necessities  of  cities  of 
different  population  require  In  numerous  in- 
stances power  and  authority  which  could  not 
well  be  granted  to  all  the  cities  of  the 
state  alike.  The  larger  cities,  being  surround- 
ed with  conditions  and  circumstances  differ- 
ing from  those  of  the  smaller  places,  often 
find  It  necessary  to  issue  bonds  for  various 
purposes,  and  in  large  amoimts,  and  it  would 
not  do  to  extend  the  power  to  create  imlim- 
ited  indebtedness  to  cities  of  smaller  popu- 
lation: hence  the  authority  to  classify  cities 
by  population  for  the  piuposes  of  legislation 
ouiii-eruing  their  affairs.  The  act  imder  con- 
sMeration  adopts  a  population  classification 
exclusively.  It  provides  that  any  city  of  the 
state  of  Minnesota  at  any  time  having  a  pop- 
olatioD  of  more  than  50,000  is  authorized  and 
empowered  to  construct  a  bridge  over  any 
navigable  canal  in  said  city.  The  act  is 
made  to  apply  to  all  cities  having  at  any  time 
a  population  of  50,000,  and  not  to  cltlep  bav- 
in;: a  navigable  canal.  The  canal  is  in  no 
sense  an  element  of  the  classification,  the  op- 
enttlon  of  tbe  act  being  limited  exclusively 
to  cities  of  the  designated  population. 

2.  Under  this  act  the  municipal  authori- 
ties of  defendant  dty  determined  to  issue 
the  bonds  of  the  city  for  the  purt>ose  of  con- 
structing a  bridge  over  the  ship  canal  lo- 
cated therein,  and  for  the  purpose  of  enter- 
ing into  a  contract  with  some  person  or 
company  for  tbe  construction  of  tbe  same 
duly  advertised  for  and  Invited  bids  upon 
tbe  work.  Plans  and  specifications  were 
'aiade,  as  is  usual  in  such  cases,  which  con- 
tained various  provisions  and  conditions  to 
be  performed  and  kept  by  the  person  obtain- 
ing tbe  contract.  Among  such  provisions 
were  the  following:  "In  the  event  of  fail- 
ore  to  complete  tbe  work  at  the  time  spec- 
ified liquidated  damages  at  tbe  rate  of  thir- 


ty dollars  per  day  shall  be  paid  by  th« 
contractor  to  tbe  city  for  each  and  every 
day  that  any  portion  of  the  work  remains 
unfinished  after  such  date."  And:  "After 
the  work  Is  fully  completed  tbe  contractor 
must  operate  the  bridge  at  his  own  expense 
for  the  period  of  three  months.  *  •  • 
Should  the  proper  officers  of  tbe  city  be  not 
satisfied  at  the  end  of  the  period  of  opera- 
tion above  specified,  that  the  bridge  is  safe 
and  practicable,  then  the  contractor  shall, 
on  demand  of  the  city,  operate  tbe  bridge 
for  a  ftirther  period  of  three  months."  Fur- 
ther: "If  at  tbe  conclusion  of  either  of  tbe  op- 
erating periods  above  provided  for  tbe  bridge 
shall  have  been  foimd  by  the  city  authorities 
to  have  been  constructed  In  accordance  with 
the  contract,  imyment  therefor  shall  be  made." 
The  first  provision  just  quoted  is  proposed  to 
be  modified  by  tbe  contract  to  be  entered  In- 
to with  the  successful  bidder  by  adding  there- 
to a  clause  relieving  the  contractor  from 
tbe  penalty  In  case  delay  In  the  completion 
of  tbe  work  is  caused  by  some  act  not  un- 
der his  control.  And  the  other  provision  is 
proposed  to  be  modified  by  providing  for  a 
SO-days  trial  test  and  the  payment  of  $75,- 
000  of  the  contract  price  at  the  end  of  that 
period  if  the  bridge  then  works  satisfactori- 
ly, retaining  the  balance  of  the  contract 
price  and  taking  a-  bond  from  the  contract- 
or for  the  further  trial  period.  Other  chan- 
ges and  modifications  are  set  forth  in  the 
complaint  and  discussed  in  the  briefs  of 
counsel,  but  a  careful  examination  of  the 
proposed  contract  satisfies  us  that  In  all 
respects,  save  those  two  Just  mentioned,  it 
is  as  favorable  to  the  city  as  the  provisions 
called  for  by  tbe  plans  and  specifications. 
But  in  the  two  respects  mentioned  substan- 
tial rights  of  the  dty  are  relinquished,  and 
the  question  presented  is  whether  they  con- 
stitute a  variance,  within  the  meaning  of 
Diamond  v.  Mankato  (Minn.)  93  N.  W.  911. 
It  was  there  held  that,  where  municipal  au- 
thorities can  let  a  contract  for  public  work 
only  to  tbe  lowest  bidder,  tbe  specifications 
prepared  as  a  basis  for  bids  must  be  so 
framed  as  to  secure  fair  competition  upon 
even  terms  to  all  persons,  and  any  contract 
entered  into  with  tbe  best  bidder,  containing 
substantial  provisions  beneficial  to  him. 
which  were  not  included  in  the  specifica- 
tions, is  void,  for  It  is  not  the  contract  of- 
fered to  the  lowest  bidder  by  the  ^eclfica- 
tions;  in  other  words,  tbe  contract  which 
tbe  autborltieB  actually  enter  Into  in  sucb 
cases  must  correspond  substantially  with 
the  terms  and  provisions  of  the  specifications 
upon  which  bids  were  invited,  and  a  material 
departure  therefrom  will  render  the  contract 
void.  Following  that  decision,  It  is  clear 
that  the  provisions  found  in  the  specifica- 
tions In  tbe  case  under  consideration  which 
are  Intended  to  be  omitted  from  the  contract 
are  of  a  substantial  nature,  and  deprive  the 
city  of  valuable  rights.  The  provision  of 
the  contract  fixing  a  penalty  for  the  failure 
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of  the  contractor  to  complete  tbe  work  with- 
in the  time  agreed  upon  was  Intended  to 
secure  the  city  against  unnecessary  delaya 
In  carrying  forward  and  completing  the 
work,  and  the  proposed  change  in  effect  re- 
lievea  the  contractor  from  such  penalty,  and 
he  thereby  obtains  a  substantial  benefit  not 
offered  by  the  original  specifications.  He  is 
relieved  from  the  penalty  thus  imposed  in 
all  casea  where  he  may  be  said  to  be  not 
responsible  for  a  delay  In  the  work.  A  sub- 
stantial benefit  also  accrues  to  the  con- 
tractor from  the  proposed  change  In  respect 
to  tbe  trial  test,  and,  within  the  Mankato 
Case,  is  such  a  departure  from  tbe  apecifica- 
tlons  aa  to  render  the  contract,  if  entered 
into,  void;  and  the  public  authorities  may, 
at  the  suit  of  a  taxpayer,  be  restrained  and 
enjoined  from  entering  into  the  same.  It 
is  true  that  the  complaint  alleges  that  there 
was  but  one  bid  offered  for  the  construction 
of  this  bridge,  and  it  Is  also  true  that  there 
Is  no  allegation  in  the  complaint,  or  eyen 
suggestion,  of  fraud,  or  that  by  reason  of 
tbe  proposed  changes  fair  competition  was 
In  any  way  prevented  or  interfered  with,  or 
that  contractors  were  deterred  from  bidding 
by  reason  of  such  conditions.  But  a  major- 
ity of  the  court  (the  writer  dissenting)  hold 
that  those  facts  are  immaterial,  and  the  de- 
cision Is  placed  upon  theMistlnct  ground  and 
strict  rule  that  municipal  anthorltleB  can 
make  and  enter  Into  such  contracts  only, 
where  they  are  required  by  law  to  let  the 
same  to  the  lowest  bidder,  as  correspond 
substantially  to  the  terms  and  spedflcations 
upon  which  bids  were  Invited.  The  opin- 
ion of  the  writer  is  that  modifications  and 
changes  of  the  nature  of  those  here  Involved 
are  mere  matters  of  detail,  and  clearly  with- 
in the  discretionary  powers  of  the  municipal 
authorities  to  retain  as  a  part  of  the  con- 
tract, relinquish,  or  change  and  modify,  as 
they  may  deem  for  the  best;  and  that  this 
decision  is  an  unnecessary  extension  of  the 
strict  rule  laid  down  in  tbe  Mankato  Case. 
But  a  majority  of  the  court  hold  that  the 
case  comes  fairly  within  the  decision  In 
that  case,  and  that  the  demurrer  to  the 
complaint  should  have  been  overruled. 

But  it  Is  Insisted  oy  counsel  for  the  dty 
that  the  municipal  authorities  were  not  re- 
quired, under  the  statute  authorizing  the 
construction  of  this  particular  bridge,  to  let 
the  contract  therefor  to  the  lowest  bidder. 
We  do  not  sustain  this  contention.  While 
the  statute  referred  to  does  not  in  terms  re- 
quire the  contract  to  be  let  to  the  lowest 
bidder,  the  general  provisions  of  the  mu- 
nicipal charter  expressly  require  that  all 
public  work  of  the  city  shall  be  let  to  the 
lowest  bidder,  and  those  provisions  control 
the  contract  Involved  in  this  case.  It  Is 
true  that,  if  some  third  person  should  con- 
strnct  a  bridge  across  the  canal,  and  then 
offer  to  sell  the  same  to  the  city— a  condi- 
tion provided  for  by  the  statute— bids  could 
not  very  well  be  advertised  for  or  received. 


The  dty  would  be  required  either  to  pur- 
chase the  bridge  as  constructed  or  decline 
to  do  80.  But  in  the  case  at  bar  there  was 
no  such  condition  of  affairs  presented.  Here 
the  dty  in  fact  proposed  to  let  the  contract 
for  the  construction  of  the  bridge,  not  to 
purchase  one  already  constructed,  and  the 
provisions  of  the  dty  charter  in  respect  to 
letting  public  work  to  the  lowest  bidder 
must  be  complied  with. 

It  follows  that  the  order  appealed  from 
must  be  reversed. 


BRODBRICK  v.  CITY  OP  ST.  PAXJIi  et  «1. 
(Supreme  Court  of  Minnesota.    Nov.  13,  1903.) 

CITT  CHARTER— CONSTRUCTION— CONTRACTS- 
AWARD  BT  MOTION- EVIDENCE. 

1.  According  to  provisions  of  the  charter  ot 
the  dty  of  St.  Paaf,  the  acceptance  of  a  bid  for 
the  lighting  of  city  streets  pursuant  to  notice, 
and  accordmg  to  plana  and  spedfications,  is  a 
proceeding  authorized  to  be  taken  by  resolution, 
ordinance,  or  by-law,  only. 

Held,  tbe  action  of  the  common  conndl  in  ac- 
cepting such  a  bid,  and  in  awarding  a  contract        : 
by  motion,  was  illegal  and  void.  I 

2.  Certain  findings  of  fact  by  the  trial  court 
are  sustained  by  the  evidence. 

Brown,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Oonn- 
ty;    Olin  B.  Lewis,  Judge. 

Action  by  John  F.  Broderick  against  tbe 
dty  of  St  Paul  and  others.  Judgment  for 
defendants,  and  plaintiff  apxieala.    Reversed. 

D.  W.  Lawler  and  Ambrose  Tigbe,  for  ap- 
pellant James  C.  Michael  and  James  K 
Markham,  f  or  respondents^ 

LETWIS,  J.  This  action  was  brongbt  tat 
the  purpose  of  enjoining  l^e  dty  of  St  Paul 
and  certain  of  Its  officers,  and  respondent 
the  Cleveland  Vapor  Light  Company,  from 
entering  into  and  carrying  Into  effect  tbe 
terms  of  a  certain  contract  for  lighting  a 
I)art  of  the  city  streets.  From  a  Judgment- 
entered  tn  fav<w  of  respondents,  ai^>eal  was 
taken. 

The  principal  ground  upon  which  the  In- 
junction was  sought  is  that  the  contract  was 
not  executed  in  iwrsuance  of  the  require- 
ments of  the  dty  charter,  and  the  specific 
grounds  alleged  in  the  complaint  are  that  in 
accepting  the  bid  of  respondent  the  Cleveland 
Vapor  Light  Company,  action  was  takm  by 
the  city  council  by  motion  instead  of  by  reso- 
lution; that  the  contract  for  sudi  lighting 
was  not  let  to  the  lowest  bidder,  as  provided 
by  law;  that  the  bid  of  the  Western  Street 
Lighting  Company  was  the  lowest  bid  pre- 
sented under  the  specifications,  in  all  respects 
complying  therewith,  and  was  unlavirfully  re- 
Jeded  by  the  common  coundl;  tliat  tn  con- 
sidering the  different  bids  under  said  sped- 
fications the  common  council  and  Its  mem- 
bers aded  In  an  arbitrary  and  unlawful  man- 
ner, and  did  not  give  a  fair  opportunity  to  all 
bidders  to  be  heard;    and  that  thore  was  a 


Digitized  by 


Google 


Mlns.) 


BBODERICK  ▼.  CITT  OP  ST.  PAUL. 


119 


BecreC  and  imlawftil  agreement  or  consiriracy 
entered  into  between  tbe  members  of  the 
council  and  respondent  company  to  award 
sncli  contract  to  It 

The  record  discloses  remarkable  haste  on 
behalf  of  tbe  conndl  In  calling  for  the  ivo- 
posal,  in  considering  the  Tarlous  bids,  and 
tn  letting  the  contract  It  wonld  seem,  as  Is 
peiluips  nsoally  the  case,  that  It  was  a  strag- 
gle between  the  agents  of  different  lighting 
companies  to  see  which  could  exercise  the 
moBt  influence  with  the  various  members  of 
tbe  council,  and  instead  of  giving  everybody 
a  fall  <vportanlty  to  be  heard  In  oi>ai  dls- 
cnsslon  upon  all  of  the  points  Involved,  be- 
tate  finally  awarding  the  contract  the  mat- 
ter was  so  rapidly  msbed  through  as  to  give 
some  ground  for  suspicion  as  to  the  motive 
of  the  iMtrtldpants.  However,  the  trial  court 
bad  ample  oi^Kotunlty  to  observe  tbe  wlt- 
neasea  and  to  weigh  tbe  testimony,  and  it 
found  that  the  board  of  public  works  and  the 
memben  of  tbe  common  council  acted'  In 
good  faitli,  and  In  the  exercise  of  an  honest 
judgment  and  discretion.  Therefore  upon 
that  branch  of  the  case  we  accept  the  find- 
ings of  the  court  as  final.  We  also  accept 
the  conclusions  ot  the  court  to  the  effect  that 
the  cooncil  were  Justifled  tn  rejecting  the  bid 
of  ttie  Western  Street  Lighting  Company,  al- 
thoogh  the  lowest  bidder.  This  leaves  for 
consideration  the  question  whether,  in  ac- 
cepting the  bid  ot  respondent  and  in  award- 
ing to  it  the  contract,  tbe  common  council 
proceeded  as  required  by  the  city  charter. 

Under  dbapto'  4  are  enumerated  the  gen- 
eral powers  of  the  common  councU.  In  sec- 
tion 7  it  is  provided  that  every  ordor,  reso- 
hitlon,  or  ordinance  which  shall  pass  the 
board  of  aldermm  and  the  assembly  shall, 
before  it  becomes  operative,  be  presented  to 
the  mayor  of  the  dty  for  his  approval  or  re- 
]ecti<».  If  be  approves,  such  resolution  goes 
into  affect,  but,  if  returned  without  api>roval, 
tbe  common  oomicil  shall  proceed  to  recon- 
sider tlie  same,  and  if,  after  such  discussion, 
two-thirds  ot  all  tlie  members  of  both  bodies 
shall  agree  to  pass  it  it  shall  become  oper- 
ative notwithstanding  the  mayor's  veto:  pro- 
vided that,  if  the  mayor  retains  the  resolution 
withont  returning  it  for  the  period  of  five 
days,  It  shall  become  operative,  and  provided 
that,  In  all  cases  where  the  original  action  of 
the  common  council  requires  a  two-thirds  or 
greater  vote,  the  veto  of  tbe  mayor  shall  be 
dfectual,  unless  overmled  by  a  fonr-flftbs 
vote  of  all  the  members  of  the  comicil.  By 
section  6  it  is  provided  that  no  appropriation 
of  money,  or  resolution,  order,  or  ordinance 
for  the  payment  of  money,  or  creating  any 
pecuniary  liability,  sball  be  valid  or  operative 
unless  it  shall  have  passed  each  of  the  two 
bodies  of  the  councO  by  a  vote  of  two-thirds 
of  all  tbe  member*  of  a  full  body,  taken  by 
ayes  and  noes,  and  mtered  upon  tbe  record 
of  the  proceedings.  By  section  8,  that  every 
order,  resolntion.  or  ordinance  shall  tie  pub- 
lished In  tbe  (MBcIal  paper  before  tbe  same 


shall  be  In  force,  and  shall  be  recorded  by 
tbe  dty  clerk  in  books  provided  for  that  pur- 
pose. Under  the  provisions  of  section  9,  the 
entire  dty  government  is  placed  in  the  hands 
of  the  common  council,  who  are  authorized  to 
proceed  by  the  enactment  of  proper  ordi- 
nances, rules,  and  by-laws  for  such  purposes. 
By  section  10,  the  common  coundl  shall  have 
authority,  by  ordinance,  resolution,  or  by-law, 
among  other  things  (division  fiftieth),  "to  pro- 
vide for  lighting  the  city  and  all  public  build- 
ings, to  establish,  erect  and  maintain,  and 
cause  to  be  0];>erated  gas  works,  electric  light- 
ing plants,  or  other  works  for  lighting  the 
dty  streets,  public  grounds  and  public  build- 
ings. •  •  •"  From  these  provisions  it  ap- 
pears beyond  question  that  in  providing  for 
the  lighting  of  the  dty  the  common  coundl 
are  limited  in  their  action  to  procedure  by 
ordinance,  resolution,  or  by-law.  The  lan- 
guage Is  clear  and  explicit  The  scheme  of 
government  is  framed  upon  the  theory  that 
all  important  matters  are  delegated  to  the 
representatives  of  the  munldpallty,  consist- 
ing of  the  board  of  aldermen,  the  assembly, 
and  the  mayor.  It  contemplates  a  free  and 
open  discussion  and  consideration  of  each 
subject  of  enactment  by  eadi  body  of  the 
common  coundl  and  the  mayor;  and  the  ob- 
ject is  to  not  only  secure  free  deliberation 
and  Independence  by  such  bodies  and  the 
mayor,  but  also  to  provide  notice  to  the  pab- 
lie  of  their  various  proceedings.  Tbe  scheme 
is  drawn  for  the  very  purpose  of  avoiding 
that  secrecy  and  speed  which  is  possible  by 
motion,  and  without  submission  to  the  may- 
<w,  and  without  the  publication  and  notice 
necessary  tn  respect  to  a  resolution.  Such 
being  the  evident  purpose  of  the  charter  pro- 
yibions  referred  to,  they  must  control  the  ac- 
tion of  the  common  coundl  In  respect  to  the 
subject  under  consideratloii,  unless  it  is  oth- 
erwise provided. 

Chapter  15  contains  spedflc  direction  re- 
garding the  letting  of  contracts,  and  section 
1  reads:  "All  contracts  for  work  to  be  done 
for  the  dty  of  St  Paul,  or  for  the  purchase 
of  property  of  any  kind,  for  the  public  use 
of  said  dty,  except  as  otherwise  provided 
for  in  this  charter,  in  which  the  value  of 
such  work  or  the  price  or  value  of  such  prop- 
erty shall  exceed  the  sum  of  two  hundred 
(200)  dollars,  .shall  be  let  to  the  lowest  re- 
sponsible bidder,  reserving  to  the  cotmdl  tbe 
right  to  reject  all  bids.  In  such  case  the 
common  coundl  shall  require  a  notice  of  not 
less  than  six  days  for  the  time  and  place  of 
letting  such  contract,  by  publication  in  the 
official  paper  of  said  city,  which  notice  shall 
substantially  describe  the  work  to  be  done  and 
such  other  particulars  as  the  common  council 
may  order,  and  shall  designate  the  time  and 
place  when  and  where  sealed  proposals  shall 
be  received  therefor;  the  said  proposals  shall 
be  opened  and  considered  at  the  first  meeting 
thereafter  of  either  body  of  the  common  coun- 
dl, and  upon  any  bid  aforesaid  being  accept- 
ed, a  contract  In  accordance  thuewith  sball 
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b«  drafted  and  submitted  to  Baid  conncU  for 
its  approval;  and  upon  tlie  Bame  b^ing  ap- 
proved and  algrned  by  tlie  presiding  officer  of 
each  body  of  the  said  council,  it  shall  be  exe- 
cuted on  the  part  of  the  city  by  the  mayor  and 
city  clerk  with  the  corporate  seal  of  the  city 
attached,  and  countersigned  by  the  comptrol- 
ler, and  filed  with  the  bond  required  by  this 
charter  in  the  office  of  such  comptroller." 
This  section  must  be  considered  and  con- 
strued in  connection  vrith  all  other  provisions 
in  the  charter  bearing  upon  the  powers  of 
the  common  council  and  city  officers.  Sec- 
tion 1,  c  15,  treated  by  itself,  does  not  des- 
ignate bow  the  several  steps  leading  up  to 
the  consummation  of  a  contract  shall  be 
taken — whether  by  motion  m:  by  resolution. 
We  must  look  elsewhere,  therefore,  than  in 
this  section,  for  the  specific  expressions  of 
authority  and  method  of  procedure.  We  look 
in  vain  for  any  express  authority  to  proceed 
by  motion  with  reference  to  the  lighting  of 
the  city.  On  the  other  hand,  as  above  point- 
ed out  in  respect  to  such  subject,  the  council 
shall  proceed  by  resolution.  Another  infer- 
ence shows  that  there  was  an  intention  to 
control  the  procedure  with  reference  to  light- 
ing the  city,  by  resolution:  Section  71,  tit 
8,  e.  6,  provides  that  twice  a  year  the  board 
of  public  works  shall  make  report  to  the 
common  council  of  the  condition  of  the  gas 
and  electric  lamps  for  which  the  dty  is  pay- 
ing, and  that,  such  report  being  received,  the 
council  shall,  by  resolution  or  ordinance,  di- 
rect what  lights  shall  be  used  in  the  future. 
This  section  is  drawn  In  harmony  with  the 
provisions  conferring  express  authority  upon 
the  council  in  chapter  4.  If  the  framers  of 
the  charter,  and  the  people  in  adopting  it, 
considered  the  matter  of  the  continuance 'of 
various  lights  in  the  city  of  enough  impor- 
tance to  be  submitted  by  the  board  of  public 
works  to  the  common  council,  and  require 
it  to  proceed  in  a  deliberate  manner,  by  res- 
olution, for  so  much  greater  reason  should 
the  council  be  required  to  so  proceed  with 
reference  to  contracts  of  greater  Importance. 
Therefore,  In  omitting  to  specify  in  section 
1,  c.  16,  that  the  council  should  proceed  by 
resolution,  it  was  not  intended  to  confer  up- 
on It  authority  to  proceed  by  motion.  On 
the  contrary,  it  is  evident  that  such  omis- 
sion to  specify  the  line  of  procedure  was  a 
mere  accident,  and  of  no  Importance.  How- 
ever, did  the  city  substantially  comply  with 
the  provisions  of  section  1,  conceding  that 
the  council  should  have  proceeded  by  reso- 
lution? 

In  the  present  case  a  resolution  was  pass- 
ed, requesting  the  board  of  public  works  to 
furnish  a  set  of  specifications  upon  which 
advertisements  might  be  had,  inviting  bids 
for  lighting  a  certain  portion  of  the  city.  In 
response  thereto  such  board  prepared  plans 
and  specifications  for  the  furnishing  of  2,300 
Incandescent  gasoline  lamps  to  be  maintained 
for  the  year  1903,  and  the  common  council 
npproTed  at  the  specifications  so  reported, 


and  also  directed  the  city  clerk  to  give  notice 
in  the  official  paper  of  the  city  of  the  inten- 
tion to  receive  bids  and  award  a  contract  for 
the  furnishing  and  maintenance  of  such 
lights  as  provided  by  the  plans  and  spedfi- 
catlon&  Such  notice  was  given,  and  in  re- 
sponse thereto  three  bids  were  received  and 
reported  to  the  council,  and  at  an  adjoomed 
meeting  the  council  passed  a  resolution  re- 
jecting the  bid  of  the  Western  Street  Light- 
ing Company,  which  was  the  lowest  bidder: 
and,  ai>on  motion,  the  bid  of  respond^it  com- 
pany, the  next  lowest,  was  accepted,  and  the 
contract  awarded  to  it  The  resolntlon  re- 
jecting the  bid  of  the  Western  Street  Light- 
ing Company  was  not  approved  by  the  may- 
or, bat  at  the  expiration  of  five  days  became 
a  law;  and,  in  purauance  of  the  motion  ac- 
cepting the  bid  and  awarding  the  contract  to 
respondent  company,  the  form  of  contract 
was  subsequently  approved  by  the  board  of 
aldermen  and  assembly,  and  duly  signed  by 
the  presiding  officera  of  each  body,  but  at 
the  commencement  of  this  action  had  not 
yet  been  signed  by  the  mayor  and  respond- 
ent company.  Attention  is  called  to  the  fact 
that  the  common  conncll  approved  the  semi- 
annual report  of  the  board  of  public  works, 
and  by  formal  resolution  directed  the  main- 
tenance of  the  lamps  therein  specified,  pur- 
suant to  section  71,  tit  3,  e.  6;  and  it  Is  snb- 
mltted  that  the  several  resolutions  referred 
to  are  the  only  necessary  prerequisites,  basic 
in  character,  defining  the  necessity  for  tlie 
lights  and  tlie  determination  of  the  dty  to 
maintain  them,  and  in  that  respect  was  a 
compliance  wltit  the  requirement  calling  for 
the  lighting  of  the  dty  by  resolution.  The 
argument  fails  for  the  reason  that  the  sev- 
eral resolutions  referred  to  deal  only  with 
those  preliminary  steps  wlilch  lead  up  to  the 
final  and  essential  thing,  the  awarding  of 
the  contract  It  would  be  remarkable  If,  in 
the  scheme  of  government  so  elaborately 
planned  to  protect  the  public  interest,  the 
people  should  provide  that  in  the  prelimi- 
nary matters  of  calling  for  specifications  and 
bids  the  common  council  should  be  required 
to  proceed  by  resolution,  but,  when  the  es- 
sential and  critical  act  is  reached— <that  which 
goes  to  the  very  essence  of  the  subject — ^tbe 
safeguards  should  be  removed,  and  the  coun- 
dl  be  permitted  to  proceed  and  award  the 
contract  upon  motion.  Those  duties  pre- 
scribed by  section  1  regarding  the  drafting 
of  the  contract,  and  its  submission  to  the 
council  for  approval,  and  the  sigrning  there- 
of by  the  presiding  officera  of  the  assembly 
and  the  board  of  aldermen,  city  clerk  and 
mayor,  may  be  considered  mere  ministerial 
acts.  While  the  section  is  not  artistically 
drawn.  It  is  evident  that,  after  the  bid  is  ac- 
cepted and  the  contract  authorized  by  the 
co-operation  of  the  common  council  and  may- 
or, all  that  remains  to  be  done  thereafter  is 
formal  In  character,  and  for  the  purpose  of 
Insuring  the  execution  of  the  contract  In  ac- 
cordance with  the  terms  of  the  award.    As- 
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gnmiog  the  contract  was  signed  by  the  may- 
or, and  that  the  parties  have  been  operating 
under  It  for  the  current  year,  It  does  not 
follow  that  the  act  of  attaching  his  signa- 
ture had  the  effect  of  making  It  a  legal  in- 
strament  The  position  of  the  mayor,  under 
the  proTlaions  of  chapter  4,  as  a  necessary 
element  In  the  consideration  of  those  enact- 
ments which  pertain  to  the  government  of 
the  city,  is  qnite  different  from  his  position 
as  a  mere  ministerial  officer  in  attaching  his 
signatnre  to  the  contract.  If  the  contract  In 
gnestlon  was  Illegal  for  the  reason  stated, 
the  mayor  conld  not  make  it  legal  by  his 
signature.  If  It  did  not  nteet  with  his  ap- 
proral,  it  must  have  been  again  submitted 
to  the  consideration  of  the  common  cotmcil, 
and  passed  by  a  fonr-flftha  vote,  and  the 
time  had  passed  for  such  resubmission  and 
conrideratlon.  His  refusal  to  attach  his  slg- 
oatnre  would  not  have  the  effect  of  resub- 
mitting It  to  the  council,  to  the  same  In- 
tents and  purposes  as  though  retnmed  with 
U<i  veto  during  the  course  of  the  proceedings. 
The  conclusion  follows  that  the  action  of 
the  common  council  In  awarding  the  contract 
to  respondent  company  was  without  author- 
ity and  yold,  and  for  this  reason  the  Judg- 
ment of  the  court  below  must  be  reversed. 
So  ordered. 

BROWN,  3.  I  dissent  The  city  council 
of  the  city. of  St  Paul,  by  resolution  duly 
passed  and  approved  by  the  mayor,  deter- 
mhied  to  provide  for  lighting  a  portion  of  the 
dty.  To  that  end,  plans  and  epeciflcatlons 
vere  prepared,  and  bids  invited.  In  response 
thereto,  two  bids  were  presented,  one  of 
TTblch,  because  of  a  failure  on  the  part  of  the 
bidder  to  comply  with  the  conditions  impos- 
ed by  the  plans  and  spedflcatlons,  could  not 
be  accepted,  and  was  formally  rejected  by 
the  oonndl.  The  other  bid,  conceded  to  have 
been  in  full  compliance  with  the  conditions 
imposed,  was,  at  a  regular  meeting  of  the 
conncU,  on  motion,  accepted,  and  the  con- 
tnct  awarded  to  the  bidder.  It  was  subse- 
quently reduced  to  writing,  and  presented  to, 
signed,  and  approved  by  the  mayor.  It  Is 
held  by  the  majority  that  the  contract  was 
illegal  and  void  because  the  bid  was  not  ac- 
cepted and  the  contract  awarded  by  formal 
letolntlon,  Instead  of  by  motion,  which  would 
have  gone  to  the  mayor  for  his  approval  or 
disapproval.  The  court  however,  sustains 
the  findings  of  the  trial  court  to  the  effect 
that  the  city  council  proceeded  and  acted 
honestly  and  in  good  faith,  and  that  there 
vas  no  fraud  or  collusion.  It  occurs  to  me 
that  the  court  Is  adopting  an  unnecessarily 
strict  role  of  law.  If  the  contract  had  been 
awarded  by  formal  resolution,  the  mayor,  it 
is  true,  would  have  had  the  right  to  approve 
or  disapprove  it;  but  >s  that  officer  is  re- 
qnired  to  sign  In  his  official  character  all 
coDtracts  made  in  behalf  of  the  city,  the 
right  of  aivroval  or  disapproval  still  remain- 
ed to  him,  and  conld  have  been  exercised  by 


his  refusal  to  attach  his  official  slgnatnie 
thereto  when  presented  to  him.  He  In  fact 
exercised  his  right  In  this  case,  for  he  signed 
and  executed  the  contract  thus  approving 
the  action  of  the  dty  councU.  That  he  sign- 
ed and  executed  It  was  conceded  on  the  ar- 
gument, and  appellant's  brief  so  states.  If 
there  was  anything  Improper  about  the  con- 
tract—If it  were  illegal,  as  held  by  the  court 
—the  mayor  could  not  have  been  compelled 
to  sign  It  by  mandamus  proceedings  or  otlier- 
wise.  His  act  in  doing  so  was  voluutary  and 
with  full  knowledge  of  the  facts,  and 
amounted,  In  contemplation  of  law,  to  an 
approval  of  the  action  of  the  council  in 
awarding  the  contract  and  every  purpose  in- 
tended to  be  subserved  by  an  acceptance  of 
the  bid  by  resolution  was  accomplished. 
While  it  is  true  that  formalities  prescribed 
by  statute  for  the  execution  of  contracts  by 
public  officials  must  as  a  general  rule,  be  ob- 
served and  conformed  to,  a  mere  Irregularity 
of  the  significance  of  that  here  involved, 
where  no  fraud,  collusion,  or  corruption  is 
charged,  should  not  stamp  the  contract  as 
wholly  illegal,  in  violation  of  law,  and  void. 


BBRNI  V.  BOYER  et  al. 

(Supreme  Court  of  Minnesota.    Nov.  13,  1903.) 

IiEASB—V>a.IDITT— IMMORAL  PURPOSE. 

1,  A  lease  of  premises  for  a  term  of  years 
was  entered  into  with  a  view  that  the  occu- 
pancy thereof  should  be  for  an  unlawful  pur- 
pose, viz.,  conducting  a  house  of  ill  fame.  Held, 
that  the  lease  was  wholly  void,  and  conferred 
no  right  upon  defendants  to  continue  in  the  pos- 
session of  the  premises  for  sach  pnrposes  as 
teuants  from  month  to  month  or  otherwise. 

(Syllabus  by  the  Court.) 

Appeal  from  Mnnidpal  Court  of  Mlnne- 
aiMlls;  Andrew  Holt,  Judge. 

Actios  by  S.  A.  Beml  against  Clara  Boyer, 
alias  Clara  Larson,  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

Henry  S.  Mead  and  James  Robertson,  for 
appellants.    M.  C.  Brady,  for  respondent 

BROWN,  J.  Proceedings  In  forcible  entry 
and  detainer  brought  in  the  municipal  court 
of  Minneapolis,  where  plaintiff  bad  Judg- 
ment, from  which  defendants  appealed.  The 
assignments  of  error  present  no  question  re- 
quiring extended  mention.  The  proof  of  serv- 
ice of  the  summons  was  suffident  and  it  was 
not  an  abuse  of  discretion  to  permit  an 
amendment  to  the  complaint 

Defendants  entered  into  possession  of  the 
premises  under  a  written  lease,  for  a  term 
of  years,  for  the  purpose  of— as  contemplated 
and  understood  by  the  parties  thereto— con- 
ducting a  house  of  ill  fame  therein,  and  con- 
tinued in  possession  and  In  that  occupation 
to  the  commencement  of  this  proceeding. 
The  contention  of  defendants  is  that  the  lease 
was  void  because  entered  into  for  an  unlaw- 
fol  purpose,  and  cannot  be  looked  to  in  de- 
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termlnlng  when  the  tenancy  thereby  Intended 
to  be  created  expired;  that  defendants  must 
be  treated,  as  a  matter  of  law,  as  tenants 
from  month  to  month;  that,  as  rent  was 
paid  on  the  10th  of  each  month,  the  tenancy 
could  have  been  brought  to  an  end  on  that 
date  only;  and  that  no  proper  notice  for  that 
purpose  was  ever  given.  We  think  this  con- 
tention unsound.  The  lease,  because  for  an 
unlawful  purpose,  waa  undoubtedly  wholly 
void,  but  we  are  aware  of  no  rule  or  principle 
of  law  which  would  create  a  tenancy  from 
month  to  month  or  at  will  under  such  clr- 
cumstancea  TTie  occtipancy  of  defendants 
was  for  an  unlawful  purpose,  whether  they 
held  under  the  written  lease,  or  were  ten- 
ants from  month  to  month.  In  either  case 
they  cannot  found  a  right  In  law  to  continue 
in  Its  violation.  They  could  not  be  compelled 
to  pay  rent  Bmst  v.  Crosby,  140  N.  T.  364, 
85  N.  B.  603.  Nor,  a  fortiori,  can  they  Insist 
upon  remaining  In  the  premises  for  the  un- 
lawful purpose.  It  is  wholly  unlike  a  case 
where  a  lease  Is  void  because  of  the  inca- 
pacity of  the  parties  to  contract,  or  by  rea- 
son of  the  statute  of  frauds,  for  there  the 
tenant,  by  entering  into  the  possession  of  the 
property  and  paying  rent,  would,  by  Implica- 
tion of  law,  become  a  tenant  from  month  to 
month  or  at  will;  but  no  such  implication  of 
law  can  arise  In  a  case  of  this  kind,  where 
the  subject-matter  and  purpose  of  the  lease 
was  illegal  and  a  positive  violation  of  law. 

ITie  trial  court  properly  held  that  plalntlft 
was  entitled  to  the  possession  of  the  ix-em- 
Ises,  and  the  Judgment  appealed  from  is  af- 
firmed. 


DOUGAN  V.  DOUGAN. 
(Supreme  Court  of  Minnesota.    Nov.  18,  1903.) 

DIVORCBS— AUMONT. 

1.  In  an  action  for  divorce  by  the  wife,  the 
trial  court  found  as  a  fact,  in  substance  and  { 
effect,  that  some  time  previons  to  the  commence- 
ment of  the  action  the  husband  had  transferred 
practically  all  his  property  to  third  persons  for 
the  purpose  of  defrauding  his  creditors.  Held 
that,  in  fixing  the  amount  of  alimony  to  be 
awarded  the  wife,  it  was  proper  to  take  into 
consideration  the  value  of  the  property  thus 
fraudulently  transferred  and  concealed. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County;   C.  B.  Elliott,  Judge. 

Action  by  Emma  E.  E.  Dongan  against 
Kennedy  Dougan.  Judgment  for  plaintiff. 
From  an  order  denying  a  new  trial  on  the 
question  of  alimony,  defendant  appeals.  Af- 
firmed. 

A.  B.  Jackson,  for  appellant  H.  H.  Pot- 
ter, for  respondent. 

BROWN,  J.  Action  for  divorce  and  per- 
manent alimony,  In  which  plaintiff  had  Judg- 
ment awarding  her  an  absolute  divorce  and 
the  sum  of  $3,000  alimony.  Defendant  mov- 
ed for  a  new  trial  on  the  question  of  ali- 


mony, and  appealed  from  an  order  denying 
the  same. 

The  only  question  presented  for  consid- 
eration in  this  court  is  the  propriety  of  the 
amount  of  alimony  awarded  plaintiff.  Our 
statutes  provide  that  the  court  may,  upon 
divorce  being  granted,  award  and  decree  to 
the  wife  such  alimony  out  of  the  estate  of 
the  husband  as  It  may  deem  Just  and  rea- 
sonable, having  regard  to  the  ability  of  the 
husband  and  the  cliaracter  and  situation  of 
the  parties,  but  the  amount  in  any  case  shall 
not  exceed  in  value  one-third  of  the  hus- 
band's total  estate.  The  court  below  found 
that  defendant  possessed  property  of  the 
value  of  about  $15,000,  and  awarded  plain- 
tiff the  sum  of  |;3,000-$2,000  less  than  what 
the  statute  would  warrant  It  Is  claimed 
that  the  court  erred  in  allowing  tills  amount 
for  the  reason  that  the  evidence  is  wholly  in- 
sufficient to  Justify  the  conclusion  that  the 
husband's  estate  waa  of  the  value  of  $15,- 
000,  or  anything  more  than  a  merely  nonilnal 
amount  The  finding  of  the  court  Is  based 
upon  the  conclusion  that  the  husband  had  a 
large  amount  of  property  which  he  had  pla- 
ced in  the  names  of  relatives  and  friends  for 
the  purpose  of  conceiiling  it  from  his  cred- 
itors, and  In  fact  defrauding  them;  that  at 
one  time  defendant  owned  a  patent  right 
and  was  engage  in  manufacturing  what  is 
called  a  "feed  governor";  that  he  became  in- 
debted at  a  time  when  he  resided  in  Mon- 
tana, 10  years  or  more  ago,  and  transferred 
the  patent  to  a  brother;  that  he  subsequent- 
ly moved  to  Minneapolis,  and  after  having 
been  there  engaged  in  the  manufacture  of 
the  feed  governor  for  a  time,  and  subse- 
quent to  his  marriage  with  plaintiff,  he  was 
instrumental  in  forming  a  corporation  named 
the  Columbian  Peed  Governor  Company,  to 
which  he  transferred  and  assigned  practically 
all  bis  property,  including  the  patent  right 
which  had  previously  been  held  in  the  name 
of  his  brother.  Most  of  the  stock  of  this 
company  was  issued  to  his  relatives;  a  num- 
ber of  shares  to  bis  wife,  which  she  imme- 
diately indorsed  in  blank  and  returned  to 
defendant;  while  but  one  Share  was  Issued 
to  himself.  Our  examination  of  the  evidence, 
which  has  been  wltb  care,  satisfies  us  that 
the  findings  of  the  trial  court  in  this  par- 
ticular are  sufficiently  sustained  by  the  evi- 
dence. That  defendant  was  considerably  in 
debt,  and  organized  this  corporation,  causing 
the  stock  to  be  issued  v  to  his  relatives  as  a 
mere  shift  and  cover  to  keep  his  property 
from  his  creditors,  seems  about  the  only 
rational  conclusion  to  reach  from  the  evi- 
dence. Such  being  the  fact  the  question 
presented  is  whether  the  court  may,  in  an 
action  for  divorce  by  the  wife,  in  fixing  the 
amount  of  alimony  to  be  awarded  her,  take 
into  consideration  the  value  of  the  prop«ty 
thus  transferred  or  concealed  by  the  hus- 
band. The  authorities  very  generally  sus- 
tain the  right  of  the  wife  to  maintain  an  ac- 
tion to  set  aside  transfers  made  by  the  hus 
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tiand  to  defeat  her  claim  to  alimony.  Stuart 
V.  Stout,  123  Maaa.  370;  Burrows  ▼.  Purple, 
107  Bfasa.  428;  Bailey  y.  Bailey,  61  Me.  861; 
MoirlBon  ▼.  Morrison,  49  N.  H.  68.  And  no 
sound  reason  occurs  to  us  why  property  trans- 
ferred to  defraud  creditors,  thougb  the  pur- 
pose may  not  haye  been  to  defraud  the  wife, 
may  not  be  taken  Into  consideration  In  fixing 
tlie  amount  of  alimony  to  be  awarded  her. 
Such  transfers  are  usually  to  relatives,  but 
the  use  and  benefit  of  the  property  is  retained 
by  the  fraudulent  debtor,  and  for  all  prac- 
tical purposes  the  title  and  right  thereto  re- 
main In  him.  When  the  purpose  of  the  trans- 
fer Is  accomplished,  and  creditors  success- 
fully avoided,  there  Is  a  retransfer  of  the 
property.  It  la  true,  perhaps,  that  the  wife 
might  not  be  able  to  enforce  payment  of  her 
Judgment,  but  this  Is  unimportant  and  In  no 
sense  controlling  upon  the  legal  phases  of 
the  question;  nor  Is  It  material  that  the  pay- 
ment of  the  alimony  might  perhaps  be  at- 
tempted to  be  compelled  through  contempt 
proceedings.  If  proceedings  were  brought 
for  that  purpose,  and  defendant  should  es- 
tablish bis  inability  to  pay,  for  the  reason 
that  bis  property  had  been  conveyed  to  oth- 
ers for  the  purpose  of  defrauding  creditors 
or  otherwise.  It  Is  not  at  all  probable  that 
the  court  would  Imprison  him  for  disobe- 
dience of  an  order  requiring  payment  to  be 
made.  If  they  refused  to  reconvey  to  him. 
Of  course.  It  Is  elementary  that  a  person 
who  transfers  his  property  to  another  for 
the  purpose  of  hindering  and  defrauding  cred- 
itors cannot  maintain  an  action  to  set  aside 
his  transfer:  and  it  Is  possible  that  the  trans- 
fer here  In  question  cannot,  in  an  action  by 
plalntlflf,  be  set  aside.  But  the  authorities 
above  cited  would  sustain  her  right  of  ac- 
tion. If  It  appeared  that  the  transfer  had  been 
made  to  defraud  her  and  defeat  her  claim 
to  alimony;  and  probably  the  same  rule 
would  apply  to  transfers  made  to  defraud 
others,  though  there  are  authorities  holding 
that  she  cannot  maintain  such  an  action 
where  she  was  a  party  to  the  fraud.  2  Amer. 
&  Eng.  Ency.  Law  (2d  Ed.)  134,  and  cases 
cited.  But  we  are  not  concerned  with  those 
questions  at  this  time,  and  do  not  .attempt  to 
decide  any  Issues  which  might  be  involved 
in  such  an  action.  The  amount  of  alimony 
proper  to  be  awarded  plaintiff  Is  the  only 
question  with  which  we  are  concerned,  and 
we  bold,  without  further  discussion,  that  the 
court  below  properly  took  Into  consideration 
upon  that  question  the  value  of  the  property 
fraudulently  transferred  and  concealed  by 
defendant. 
Order  affirmed. 


liOS  T.  SCHERBR. 

(Supreme  Court  of  Minnesota.    Nov.  IS,  1908.) 

NEW  TRlAti— SUFFICIENCY  OF  EVIDENCE. 

1.  The  preponderance  of  the  evidence  as  to 
the  payment  of  the  note  sued  upon  was  not 


manifestly  and  palpably  in  favor  of  defendant, 
and  under  the  rule  in  Hicks  v.  Stone,  13  Minn. 
434  (Gil.  3»8),  the  court  was  josUfied  in  grant- 
ing a  new  trial. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Martin  Onm- 
ty;    James  H.  Qulnn,  Judge. 

Action  by  Jacob  Los  against  Qeorge  Y. 
Scherer.  Verdict  for  plaintiff.  From  an  or- 
der granting  a  new  trial,  he  appeals.  Af- 
firmed. 

Mathwig,  Sasse  &  Hoop,  for  appellant  Al- 
len &  Ward,  for  respondent 

LEWIS,  J.  Action  upon  promissory  note. 
Defense  that  the  note,  with  Interest,  bad  been 
paid.  At  the  trial,  plaintiff  introduced  the 
note  In  evidence,  and  proved  that  the  body 
of  the  note,  including  the  name  of  the  payee 
(plaintiff),  was  written  by  plaintiff.  Defend- 
ant testified  that  he  had  paid  the  note,  and, 
in  corroboration  of  bis  testimony.  Introdu- 
ced in  evidence  a  receipt  which  contained  a 
stetement  of  account  amounting  to  the  face 
of  the  note,  purporting  to  be  signed  by  plain- 
tiff. The  court  submitted  to  the  jury  the 
question  whether  or  not  the  note  had  been 
paid,  and  the  Jury  returned  a  verdict  for 
defendant  Plaintiff  moved  for  a  new  trial 
upon  the  ground  that  the  verdict  was  not 
Justified  by  the  evidence,  and  that  the  court 
erred  In  giving  certain  Instructions.  The 
motion  was  granted  upon  the  ground,  as 
steted  In  the  ordef,  "for  the  reason  that  the 
verdict  Is  palpably  against  the  weight  of 
evidence."  From  this  order,  defendant  ap- 
pealed. 

The  only  question  presented  on  this  appeal 
Is,  was  a  new  trial  properly  ordered  upon 
the  ground  that  the  verdict  was  not  justi- 
fied by  the  evidence?  The  plaintiff  was  not 
present  and  did  not  testify  at  the  trial,  and 
It  Is  claimed  by  appellant  that  defendant's 
testimony  in  respect  to  payment  stands  un- 
contradicted, and  that  the  preponderance  of 
the  evidence  was  manifestly  and  palpably  In 
favor  of  the  verdict  From  an  examination 
of  the  note  and  appellant's  signature  In  the 
body  thereof,  and  the  writing  and  slgrnature 
contained  In  the  memorandum  book  at  the 
bottom  of  the  receipt,  a  reasonable  doubt 
arises  as  to  the  genuineness  of  the  signature 
to  the  receipt.  Upon  the  question  of  the 
validity  of  the  receipt,  the  preponderance  of 
the  evidence  was  not  manifestly  and  palpa- 
bly In  favor  of  either  party,  and  it  was  a 
question  for  the  jury.  It  would  follow  that, 
if  there  was  a  reasonable  question  as  to  the 
validity  of  the  receipt  then  the  credibility 
of  defendant  as  a  witness  should  be  consid- 
ered with  reference  thereto,  and,  in  deter- 
mining his  credibility,  his  manner  of  testify- 
ing, the  character  of  his  explanation  as  to 
when  and  how  the  payment  was  made,  were 
all  questions  peculiarly  for  the  consideration 
of  the  court  and  Jury.  Hence,  If  the  trial 
court,  In  reviewing  the  testimony  upon  a 
motion  for  a  new  trial,  became  satisfle'' 
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tn  the  Interest  of  Justice,  a  new  trial  ougbt 
to  be  granted  because,  In  bla  judgment,  the 
eyldence  did  not  support  the  verdict,  his  decl- 
■slon  cannot  be  reversed,  under  the  well-known 
rule  of  Hicks  v.  Stone,  13  Minn.  434  (Gil.  398). 
We  are  of  the  opinion  that  the  prejwnderance 
of  the  evidence  was  not  manifestly  and  palpa- 
bly In  favor  of  the  verdict  Although  the 
court  stated  in  the  order  granting  a  new  trial 
that  the  verdict  was  palpably  against  the 
weight  of  evidence,  it  was  not  necessary,  and 
such  statement  Is  not  conclusive  upon  this 
court  If  the  order  was  properly  made  for 
any  reason,  It  must  be  sustained. 
Order  affirmed. 


STATE  ex  rel.  CHAPEL  v.  JUSTUS,  Sheriff. 
(Supreme  Court  of  Minnesota.    Nov.  13,  1903.) 

CONSTITUTIONAL  LAW-JOtJRNETMBN  PLUMB- 
ERS-BXAMINATION-CLASSIFICATION. 

1.  Chapter  356,  p.  575,  Laws  1901,  which  re- 
qoires  jonmeymeu  plumbers  to  take  an  exam- 
ination and  procure  a  certificate  of  competency, 
held  unconstitutional,  being  in  contravention  to 
sections  33  and  34,  article  4,  of  the  Constitu- 
tion. An  arbltrai7  basis  of  classification  Is 
adopted  in  restricting  the  application  of  the  act 
to  cities  of  10,000  inhabitants,  or  more,  which 
have  a  system  of  sewer  or  waterworks,  and  an 
arbitrary  and  unjustifiable  distinction  is  made 
between  master  plumbers  and  jonmeymen 
plumbers. 

(Syllabus  by  the  Court) 

Appeal  from  District  Cjpnrt  Ramsegr  Coun- 
ty; Wm.  Louis  Kelly,  Judge. 

Application  by  the  state,  on  the  relation  of 
Paul  Chapel,  for  a  writ  of  habeas  corpus 
against  Philip  O.  Justus,  sheriff  of  Ramsey 
county.  ITrom  an  order  vacating  the  writ, 
relator  appeals.     Reversed. 

Thomas  McDermott,  for  appellant  Thom- 
as R.  Kane,  Co.  Atty.,  for  respondent. 

LEWIS,  J.  Relator  was  arrested  at  the 
city  of  St.  Paul  for  a  violation  of  chapter 
356,  p.  575,  Laws  1901,  for  tmlawfuUy  en- 
gaging in  work  as  a  journeyman  plumber 
without  having  first  received  a  certificate  of 
competency  from  the  state  board  of  com- 
missioners. The  matter  having  been  brought 
on  before  the  district  court  in  Ramsey  coun- 
ty upon  a  writ  of  habeas  corpus,  the  writ 
was  vacated,  and  relator  appealed. 

Section  1,  c.  356,  p.  575,  Laws  1901,  reads 
ns  follows:  "That  it  shall  not  be  lawful  for 
any  person,  persons,  firm  or  corporation  en- 
gaged in  the  plumbing  business  in  any  city 
or  town  witb  a  population  of  ten  thousand 
(10,000)  or  more,  which  has  a  system  of 
sewer  6r  water-works,  in  the  state  of  Minne- 
sota, to  employ  as  Journeymen  plumbers  in 
said  business  any  person  or  persons,  except 
those  qualified  to  work  as  registered  plumb- 
ers; and  it  shall  not  be  lawful  for  any  ];>er8on 
to  work  as  a  plumber  In  any  such  city  or 
town  for  a  fee  or  other  reward  paid  either 
to  himself  or  to  another  person  for  such  work, 
or  to  act  as  plumbing  inspector  in  any  such 


city  or  town,  unless  such  person  has  first 
made  application  to  and  has  received  from 
the  state  board  of  conunlssionera  of  prac- 
tical plumbing,  a  certificate  of  competency 
and  has  compiled  with  the  provisions  of  this 
act;  and  has  also  compiled  with  sucb  or- 
dinance or  ordinances  as  may  be  In  force  in 
any  city  or  town,  relating  to  or  governing 
the  performance  of  plumbing  and  sanitary 
work.  Provided,  nothing  In  this  act  con- 
tained shall  be  construed  as  preventing  or 
prohibiting  any  person  from  serving  a  reg- 
ular apprenticeship  for  the  purpose  of  learn- 
ing the  plumbing  trade,  under  employment 
therefor  by  any  person  regularly  engaged  In 
the  plumbing  business,  who  has  complied 
with  the  provisions  of  this  act"  The  act 
also  declares  that  a  violation  of  Its  terms 
shall  be  deemed  a  misdemeanor,  subjecting 
the  violator  to  fine  or  imprisonment,  and  fur- 
ther provides  for  a  state  board  of  plumbing 
commissioners,  whose  duty  it  Is  to  examine 
applicants  and  Issue  certificates  or  licenses. 

The  only  question  involved  is  the  constitu- 
tionality of  the  act  The  subject-matter  of  the 
act,  viz.,  the  regulation  and  control  of  the  busi- 
ness of  plumbing,  is  properly  a  subject  of  po- 
lice regulation,  within  principles  discussed 
and  applied  In  State  v.  Zeno,  79  Minn.  80,  81 
N.  W.  748,  48  L.  R.  A.  88,  79  Am.  St  Rep.  422. 
In  Alexander  v.  City  of  Duluth,  77  Minn. 
445,  80  N.  W.  623,  It  was  held  that  the  amend- 
ment of  1889  (I.AWS  1899,  p.  vi)  authorizes 
the  Legislature  to  classify  dtles  on  the  basis 
of  population  for  the  puritoses  of  general 
legislation,  without  regard  to  the  relation  of 
such  basis  to  the  subject-matter  of  the  leg- 
islative enactment  But  It  does  not  follow 
that  for  other  reasons  the  act  may  not  be  un- 
constitutional, within  the  prohibition  of  sec- 
tions 33,  34,  art  4,  of  the  Constitution. 

The  act  under  consideration  is  in  conflict 
with  the  principles  of  special  legislation,  as 
defined  by  the  decisions  of  this  court,  in  two 
respects:  It  has  adopted  as  a  basis  of  class- 
ification cities  having  a  system  of  sewer 
and  waterworks.  And  In  Its  application  to 
plumbers  it  makes  an  arbitrary  and  unjusti- 
fiable distinction  between  master  plumbers, 
so  called,  and  journeyman  plumbers.  We 
consider  that  there  is  no  reasonable  groimd 
for  distinction  in  the  application  of  such  a 
law  to  cities  with  or  v^ithout  sewer  and  wa- 
ter systems.  The  object  to  be  attained  by 
the  act  is  to  prevent  unskilled  workmen  from 
setting  death  traps  emitting  poisonous  air. 
It  Is  a  matter  of  common  knowledge  that  in 
many  of  the  villages  of  the  state  where  they 
have  not  been  able  to  Install  water  plants  or 
sewer  systems,  the  Inhabitants  frequently 
provide  for  themselves  sewer  systems,  by 
means  of  cesspools  and  other  ways  of  drain- 
age; and  In  cities  of  10,000  people,  or  less, 
where  sewer  and  water  systems  are  Installed, 
those  who  are  not  accessible  to  the  establish- 
ed system  install  their  private  plants.  It  Is 
the  effect  that  faulty  plumbing  has  upon  the 
inmates  of  the  building  wherein  it  Is  per- 
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petrated  wblcb  to  sought  to  be  corrected. 
Tbe  purpose  Is  to  protect  people's  bealtb  and 
comfort  The  effect  of  Imperfect  plumbing 
Is  as  pemldons,  so  far  as  those  directly  af- 
fected are  concerned,  in  a  Tillage  or  town 
without  a  sewer  or  water  system,  as  where 
such  public  works  exist  It  to  true  that  In 
communities  where  the  larger  number  of  peo- 
ple are  centered  there  may  be  a  viototlon  of 
tbe  laws  of  health  to  a  greater  extent,  but 
this  to  merely  a  difference  In  degree,  and 
not  In  character,  and  the  ctosslflcatlon  based 
npoD  such  a  principle  Is  purely  arbitrary. 
Murray  y.  Board  of  County  Commissioners, 
SI  Minn.  8B9,  84  N.  W.  103,  51  L.  B.  A.  828, 
83  Am.  St  Bep.  379.  Again,  a  law  of  tbto 
kind.  Intended  to  protect  the  health  and 
general  comfort  of  the  public,  should  be  gen- 
eral and  complete  in  its  application,  and 
there  to  no  reasonable  ground  for  making  a 
dlstinctton  between  what  to  termed  a  "mas- 
ter plumber"  and  "Journeyman  plumber."  If 
it  to  essential  that  the  ordinary  workman 
for  hire,  called  a  "journeyman  plumber," 
(ball  have  the  necessary  training  and  ex- 
perience to  pass  such  an  examination  before 
he  shall  be  permitted  to  perform  such  tech- 
nical mechanical  serrices,  for  a  much  greater 
reason  should  tho  master  plumber,  who  has 
the  additional  duty  of  hiring  and  discharging 
employes,  be  required  to  submit  to  the  same 
tests.  The  provision  which  exempts  master 
plnmbers  from  Its  application  authorizes  them 
to  do  the  very  thing  which  the  act  attempts 
to  prevent  in  respect  to  Journeyman  plumb- 
ers, and  It  cannot  be  assumed  that  a  master 
plomber  does  sot  or  may  not  perform  the 
serrices  usually  performed  by  Journeyman 
plombersL  State  ex  rel.  Wlnckler  v.  Benzen- 
berg  (Wto.)  76  N.  W.  845. 

Order  reversed,  and  it  to  ordered  that  tbe 
prisoner  be  discharged. 


TH03IAS  T.  CITY  OP  ST.  CLOUD  et  aL 
(Supreme  Court  of  Minnesota.    Nov.  13,  1903.) 

eONSTITCTIONAIi     LAW— BFECIAIi    ACT— ARBI- 
TRARY  CLASSIFICATION. 

1.  Chapter  50.  p.  62,  Laws  1903,  anthorlzlng 
tbe  issue  of  bonds  for  the  repurchase  of  water- 
woAs  I^  cities  of  10,000  inhabitants,  or  less, 
idd  nnconstitutional,  for  the  reason  that  it 
adopts  an  arbitrary  basis  of  classification. 

<8TlIabna  by  the  Court) 

Appeal  from  District  Court,  Chippewa 
County;  O.  B.  Qvale,  Judge. 

Action  by  Fred  W.  Thomas  against  the  city 
of  St  Cloud  and  others.  Judgment  for  de- 
fendants. From  a  Judgment  refusing  a  new 
trial,  plaintiff  appeals.    Reversed. 

C.  D.  Bensel,  for  appeltont  Oluf  GjMset, 
hr  respondents. 

LEWIS,  J.  This  action  was  brought  to 
test  the  constitutionality  of  chapter  50,  p. 
62.  Laws  1903,  the  essential  part  of  which 
reads:  "Section  1.    In  addition  to  the  rigbti 


and  powers  heretofore  granted  by  law  to  the 
several  dtles  of  the  state  of  Minnesota,  which 
rights  and  powers  shall  not  be  abridged  or 
affected  by  thto  act,  there  to  hereby  granted 
to  all  cities  that  are  or  may  be  hereafter  or- 
ganized within  the  state  of  Minnesota,  hav- 
ing a  population  of  ten  thousand  inhabitants, 
or  less,  according  to  the  last  ofBctolly  pro- 
mulgated state  or  United  States  census,  and 
which  having  owned  a  system  of  water 
works  and  sold  or  dtoposed  of  the  same,  and 
having  by  contract  or  otherwtoe  reserved  the 
right  to  repurchase  the  same,  the  right  and 
power  to  Issue  bonds  for  the  purpose  of  pur- 
chasing or  otherwise  acquiring  the  same  and 
extending  and  Improving  such  water  works, 
and  such  cities  are  hereby  authorized  and  em- 
powered to  purchase,  subject  to  the  approval 
of  the  legal  voters  of  such  city,  as  to  herein- 
after provided,  any  such  water  works  sys- 
tem and  ptont  and  extend  and  improve  the 
same."  Thto  case  is  controlled  by  Hetland 
V.  Board  of  County  Commtosloners  (Minn.) 
96  N.  W.  305,  and  State  ex  rel.  Paul  Chap- 
el V.  Justus,  Sheriff  of  Ramsey  County  (con- 
currently decided),  97  N.  W.  124.  The  ctossl- 
flcatlon Includes  cities  which  have  owned  a 
system  of  waterworks,  and  sold  or  disposed 
thereof,  and  which  have  reserved  the  right 
by  contract  or  otherwise,  to  purchase  the 
j  same.  Such  a  basis  of  ctosslflcatlon  to  pure- 
i  ly  arbitrary,  and,  conceding  that  cities  of  10,- 
I  000  population  or  less  might  be  so  situated 
1  as  to  require  a  general  tow  upon  the  sub- 
ject of  purchasing  waterworks,  such  tow,  to 
be  constitutional,  must  act  uniformly  upon 
all  of  the  class.  The  objection  to  not  that 
this  act  may  apply  to  tbe  city  of  St  Cloud 
only,  but  that  the  basto  of  classification  used 
to  so  narrow,  restricted,  and  pecuUar  that 
the  Inference  to  unavoidable  that  It  was  not 
intended  as  a  general  law,  but  to  meet  the 
requirements  of  a  special  ^tuatlon. 
Order  reversed. 


liOFTUS-HUBBARD  ELEVATOR  00.  T. 

SMITH-ALVOBD  CO.  et  al. 

(Supreme  0>art  of  Minnesota.    Nov.  6,  1903.) 

PLBASINO— OBNERAL  DENIAI^AFPEAL- 
RBVIBW. 

1.  Evidence  which  tends  to  contradict  the  al- 
legations of  a  complaint  to  adnussible  under  a 
general  denial. 

2.  Counsel  for  defendant  was  permitted  In 
this  case  to  read  to  the  Jury  the  original  com- 
plaint, which  had  been  superseded  by  an  amend- 
ed complaint;  but  as  the  original  is  not  con- 
tained In  the  record,  and  the  court  to  not  ad-. 
vised  of  its  contents,  it  does  not  appear  that 
reading  it  to  the  jury  was  prejadidal  to  plain- 
tiff. 

(Syltobus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Grler  M.  Orr,  Judge. 

Action  by  the  Loftus-Hubbard  Elevator 
Company  against  tbe  Smlth-Alvord  Compa- 
ny and  others.  Verdict  for  defendant  Smith. 
IB^m  an  order  denying  a  new  trial,  ptolntlS 
appeals.    Affirmed. 
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»7  NOBTHWESTERN  REPORTBB. 


Camion  &  Donnelly,  for  appellant  C.  D. 
&  ThoB.  D.  O'Brien,  for  respondent 

BBOWN,  J.  Action  to  recover  upon  a 
promi8Bor>  note.  In  which  defendant  bad  a 
verdict,  and  plalntlft  appealed  from  an  or- 
der denying  n  new  trial. 

Several  aaslgnments  of  error  are  discussed 
In  appellant's  brief,  only  two  of  which  we 
deem  necessary  to  refer  to  particularly.  The 
complaint  alleges  that  on  the  12tb  of  March, 
1902,  Thomas  G.  Alvord  Company,  a  cor- 
poration, made  and  delivered  its  promissory 
note  to  plaintiff,  by  ivhlch  It  promised  to 
pay  to  Its  order  tbe  snm  of  $200;  that  prior 
to  its  delivery  defendant  Thomas  O.  Alvord, 
Smlth-Alvord  Company,  and  R.  Smith,  for 
value.  Indorsed  the  same  for  the  purpose 
of  giving  credit  thereto  with  plaintiff,  waiv- 
ing thereby  demand,  notice,  and  protest 
Defendant  Smith  alone  answered,  and  he  in- 
terposed a  general  denial.  Vvon  the  trial, 
plaintiOf  offered  the  note  sued  on  In  evidence, 
upon  the  back  of  which  appeared  the  fol- 
lowing Indorsement:  "Waiving  demand,  no- 
tice and  protest,  Thomas  O.  Alvord.  Smltb- 
Alvord  Cb.,  R.  Smith,  Pres."— and  rested  Its 
case,  whereupon  defendant  offered  evidence 
tending  to  show  that  "Smlth-Alvord  Cb."  was 
a  corporation  of  which  defendant  Smith  was 
president  and  that  the  indorsement  was 
made  by  him  for  the  corporation,  and  as  its 
president,  and  not  In  Us  own  personal,  in- 
dividual capacity.  Objection  was  made  to 
this  line  of  evidence  on  the  ground  that  it 
was  not  Justified  by  tbe  answer.  We  are 
unable  to  concur  with  appellant  in  this  con- 
tention. The  rule  Is  thoroughly  settled  in 
this  state  that  any  evidence  which  tenda 
directly  to  contradict  the  allegations  or  evi- 
dence of  the  plaintiff  is  admissible  under  a 
general  donial.  Hanson  v.  Diamond  Iron 
Co.,  87  Minn.  504,  92  N.  W.  447.  There  can 
be  no  question  in  the  case  at  bar  but  that 
the  evidence  offered  by  defendant,  Jnst  re- 
ferred to.  did  tend  directly  and  positively 
to  contradict  the  allegations  of  the  complaint 
to  the  effect  that  Smith  Indorsed  the  note, 
and  was  personally  liable  for  its  payment 
The  claim  made  that  the  eviden<ie  tending 
to  show  that  "Smith-Alvord  Co."  was  a  cor- 
poration was  incompetent  because  the  arti- 
cles of  association  were  not  produced.  Is  not 
sound.  The  question  whether  "Smlth-Alvord 
Co."  was  a  corporation  was  merely  inci- 
dental, and  the  evidence  was  iHnperly  re- 
ceived. 

When  counsel  for  defendant  came  to  dis- 
cuss the  evidence  to  the  Jury  he  was  permit- 
ted, over  plaintiff's  objection,  to  read  and 
comment  upon  certain  allegations  of  the 
original  complaint,  which  was  superseded  by 
an  amended  complaint  upon  which  the  case 
was  tried,  and  it  is  urged  that  this  was  er- 
ror, for  which  a  new  trial  should  be  grant- 
ed. Only  a  portion  of  what  counsel  said  in 
this  connection  Is  contained  in  the  record— 
a  remark  to  tbe  court— and  that  was  clearly 


not  prejudicial  to  plaintiff.  Oounsera  re- 
mark was  that  tbe  original  complaint  char- 
ged defendant  as  a  maker  of  the  note,  while 
the  amended  complaint  seeks  only  to  hold 
him  OS  an  indorser.  No  prejudice  could  pos- 
sibly result  from  this.  And  again,  the  orig- 
inal complaint  is  not  retm-ned  to  this  court 
We  are  not  advised  of  its  contents,  and  can- 
not say  that  It  was  prejudicial  error  to  per- 
mit It  to  be  read  to  the  Jury.  Of  course, 
counsel  had  no  right  to  read  it  to  the  Jury, 
or  to  read  any  paper  to  them  which  was  not 
properly  received  in  evidence.  But  it  was 
Incumbent  upon  plaintiff  to  show  error,  and 
this,  by  the  failure  to  Include  the  original 
complaint  hi  the  return  to  this  court  and  by 
not  setting  out  tbe  objectionable  remarks  of 
counsel,  he  has  not  done.  The  other  assign- 
ments of  error— one  was  abandoned  on  the 
argument— do  not  require  special  mention. 
Order  afOrmed. 


KILEEN  T.  KENNEDY  at  ox. 
(Supreme  Court  of  Minnesota.    Nov.  6.  19060 

CONTRACT   OP    SA1*-VAUDITT— ACCEPTANCB 
— STATUTB    OF   FRAUDS— STANDINO  TIUBER. 

1.  No  contract  is  complete  without  the  mu- 
tual assent  of  the  parties  thereto,  and  an  offer 
to  sell  property  imposes  no  obligation  until  it  is 
accepted  according  to  tbe  terms  of  the  offer.  A 
proposal  to  accept,  or  an  acceptance  upon  terms 
varying  from  those  offered,  is  a  rejection  of  the 
offer,  and  puts  an  end  to  the  negotiations,  un- 
less the  party  who  made  the  original  offer  re- 
nev\-H  it,  or  properly  assents  to  the  modificatioD 
suggested. 

2.  An  agreement  for  the  pnrchaae  «f  standing 
timber  is  a  contract  for  an  interest  in  lands,  is 
within  the  statute  of  frauds,  and  must  be  in 
writing. 

(Syllabus  fay  the  Coatti 

Appeal  from  District  Court,  St  Loula  Oonn- 
ty;    Homer  B.  Dibell,  Judge. 

Action  by  Thomas  KUeen  against  Andrew 
B.  Kennedy  and  Agnes  Kennedy.  From  an 
order  of  Judgment  In  defendants'  favor,  plain- 
titf  iippcais.     Attlrmed. 

Francis  W.  Sullivan,  for  appellant  Rich- 
ardson A  Day  and  Mead  &  Hoar,  for  respond- 
ents. 

(X)LLINS,  J.  'nils  was  an  action  to  com- 
pel specific  performance  of  a  contract  to 
convey  standing  timber  upon  lands  owned 
by  defendant  and  the  court  below,  upon 
findings  of  fact  and  conclusions  of  law,  or- 
dered Judgment  in  his  favor. 

The  law  which  governs  this  case  is  settled 
beyond  controversy  In  this  court,  as  it  has 
been  In  many  others.  We  quote:  "To  en- 
title a  party  to  the  specific  performance  of 
an  alleged  contract  to  convey  real  propMty, 
the  contract  must  be  clearly  proved,  and  its 
terms  should  be  so  q>eclfic  and  distinct  as 
to  leave  no  reasonable  doubt  of  their  mean- 
ing."   And  further:    "To  satisfy  the  require- 
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ments  of  tbe  statnte  of  trands,  an  offer  or 
pruposal  in  writing  to  sell  lands  must  be 
accepted  in  writing.  A  mere  parol  accept- 
ance of  such  offer  or  proposal  is  insufficient 
^uch  acceptance  mast  be  unqualified,  so  that 
tbere  la  a  'clear  accession  on  both  sides  to 
(iDe  and  tbe  same  set  of  terms.' "  Lans  v. 
McUnghlln,  14  Mlna  72  (6U.  55);  tiamlln  y. 
Wistar,  31  Minn.  418,  18  N.  W.  145;  Jackson 
V.  Badger,  35  Minn.  53,  26  N.  W.  908. 
Again,  it  has  been  said  that:  "An  offer  to 
$ell  does  not  become  a  contract  unless  un- 
conditionally accepted  npon  the  exact  terms 
of  the  otter.  The  acceptance  must  be  unqual- 
iued,  without  the  suggestion  of  any  new 
terms."  Ames  &  Frost  Oo.  T.  Smith,  65 
.Minn.  306,  67  N.  W.  »09.  This  doctrine  la 
very  completely  stated  as  follows:  "As  no 
contract  Is  complete  without  the  mutual  as- 
sent of  the  parties,  an  offer  to  sell  imposes 
no  obligation  nntU  it  Is  accepted  according 
to  Its  terms.  So  long  as  the  offer  has  been 
neither  accepted  nor  rejected,  the  negotia- 
tion remains  open,  and  imposes  no  obliga- 
tion upon  either  party.  The  one  may  decline 
to  accept,  or  tbe  other  may  withdraw  his 
offer;  and  either  rejection  or  withdrawal 
leaves  the  matter  as  If  no  offer  had  ever 
lieen  made.  A  proposal  to  accept,  or  an  ac- 
ceptance upon  terms  rarylng  from  those  of- 
fered, is  a  rejection  of  the  offer,  and  puts 
an  end  to  the  negotiation,  onleas  the  party 
who  made  the  original  offer  renews  It,  or 
absents  to  tbe  modification  suggested."  Min- 
neapolis &  St.  Louis  Ry.  Co.  T.  Columbus 
Holling-Mlll,  119  D.  S.  161,  7  Snp.  Ct  188, 
;'|  U  Ed.  376.  It  is  well  settled  that  an 
a^eement  for  the  purchase  of  standing  tim- 
ber is  a  contract  for  an  interest  in  lands. 
Is  within  tbe  statute  of  frauds,  and  must  be 
In  writing.  Seymour  v.  Oushway,  100  Wis. 
r>SO,  76  N.  W.  769,  69  Am.  St.  Rep.  957.  See, 
slso,  IS  bearing  on  this  question,  Kirkeby  t. 
Erickson  (Minn.)  96  N.  W.  705.  So  that, 
eren  if  there  was  no  controversy  over  what 
WIS  said  or  agreed  upon  in  the  conversations 
between  tbe  parties,  sereral  days  after  the 
option  expired,  as  to  new  terms,  there  was 
no  binding  contract  entered  into.  Thomp- 
wn  T.  Thompson  (upon  reargnment)  78  Minn. 
379,  81  N.  W.  204,  543.  We  think  no  foi^ 
ther  discussion  of  this  case  is  necessary. 
Order  affirmed. 


FOWIiER  T.  JBNKS  et  al.  (two  cases). 
(Sopreme  Court  of  Minnesota.    Nov.  6,  1903.) 
Application  to  modify  Judgment    Granted. 

PER  CITBIAM.  Upon  application  of  re- 
spondent the  order  for  Judgment  contained 
hi  the  decision  filed  October  28,  1903  (96  N. 
W.  914),  la  modified  so  aa  to  read  as  follows: 
The  lodtnnent  is  affirmed  aa  to  defendant 


Chaffee,  who  made  no  appearance,  and  up- 
on the  appeal  of  defendants  Lewis  H.  BU- 
drldge,  Samuel  Kerr,  Emma  B.  Fennlmore, 
William  J.  Eraser,  and  L.  Morgan  tbe  Judg- 
ment is  affirmed,  and  npon  tbe  appeal  of  the 
defendant  the  American  Iron  &  Nickel  (Com- 
pany the  Judgment  is  affirmed  as  to  343,417 
shares,  evidenced  by  the  following  certificates, 
viz.,  Nos.  1,532,  1.533,  1,534,  1,535,  and  1,536, 
in  the  name  of  Fred  F.  Chaffee,  No.  1,637,  In 
the  name  of  Samuel  Kerr,  No.  1,538,  In  the 
name  of  L.  Morgan,  No.  1,541,  in  tbe  name  of 
William  L.  Fraser,  No.  1,542,  In  the  name  of 
Emma  B.  Fennlmore,  Nos.  1,449,  1,450,  1,468, 
and  1,486,  In  tbe  name  of  Lewis  H.  Eldridge, 
and  No.  192,  in  tbe  name  of  George  W.  Jenks, 
and  as  to  the  remaining  75,000  shares,  not 
represented  bj'  certificates,  Judgment  la  re- 
versed, and  new  trial  ordered. 


BBCKFELT  t.  DONOHUB. 
(Snpreme  Court  of  Minnesota.    Nov.  18,  1908.) 

ADVBRSB  CUUUS-BVIDENCBL 
1.  Beld,  in  an  action  brought  to  determine  an 
adverse  claim  made  by  the  defendant  to  certain 
tracts  of  vacant  and  unoccupied  land,  that  tbe 
testimonv  justified  the  findings  of  fact  in  favor 
of  the  plaintiff. 
(Syllabus  by  tbe  C^nrt) 

Appeal  from  District  Court,  Itasca  County; 
W.  S.  McCIenahan,  Judge. 

Action  by  John  Beckfelt  against  John  R. 
Donohne.  Finding  for  plaintiff.  From  an  or- 
der denying  a  new.  trial,  defendant  appeals. 
Affirmed. 

J.  R.  Donohue  and  Frank  F.  Price,  for 
appellant:    George  H.  Spear,  for  respondent 

PER  CURIAM.  This  action  was  brought 
to  determine  an  adverse  claim  made  by  de- 
fendant to  certain  tracts  of  vacant  and  uo- 
occupied  land.  The  plaintiff  purchased  these 
tracts  from  the  owner,  and  received  a  war- 
ranty deed,  which  be  left  unrecorded,  in  the 
office  of  the  register  of  deeds,  pending  an  ap- 
plication for  an  abatement  of  taxes  delin- 
quent for  several  years.  The  court  below 
found  that  the  defendant  whose  pretended 
title  was  obtained  by  a  quitclaim  deed  execut- 
ed and  delivered  a  few  days  subsequent  to 
the  conveyance  to  plaintiff,  had  notice  of 
facts  and  circumstances  when  be  obtained 
bis  quitclaim  deed  which  would  put  a  rea- 
sonably prudent  man  on  Inquiry,  and  that 
he  was  not  a  purchaser  In  good  faith,  or  for 
a  valuable  consideration.  We  have  examin- 
ed tbe  testimony,  and  are  of  tbe  opinion  that 
it  abundantly  Justified  these  findings  of  fact 
The  conclusions  of  law  followed  inevitably. 
A  discussion  of  the  testimony  would  be  of 
no  value  to  the  profession,  and  for  that  rea- 
'  son  we  will  not  enter  Into  it 
Order  affirmed 
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TWETO  T.  BURATJ  et  aL 

(Supreme  Court  of  Minneaota.    Not.  13,  1903.) 

APPEAL— SETTLEMENT    OF    CASE— EXTENSION 

OF  TIME  — CHATTEL  MORTOAOB  —  ASSION- 

MBNT  OF  NOTE— RECORDING— VALIDITY. 

1.  Although  the  court  has  no  authority  to  ex- 
tend the  time  within  which  to  propose  and  settle 
a  case  or  bill  of  exceptions  upon  application  ex 
parte,  and  without  notice  to  the  opposite  party, 
ytt,  it  finally  the  case  is  settled  upon  proper  no- 
tice, and  the  yarious  extensions  made  ex  parte 
were  tor  reasonable  cause,  and  the  final  settle- 
ment of  the  case  did  not  prejudice  the  opposing 
party,  soch  order  of  settlement  will  not  be  con- 
■idered  as  an  abuse  of  discretion. 

2.  A  first  chattel  mortgage  npon  certain  per- 
sonal property  contained  ihe  declaration  that 
the  mortgagor  resided  in  a  certain  township  and 
county,  and  a  second  mortgage  npon  the  same 
property  contained  a  similar  detlaration.  Held, 
m  an  action  by  the  first  mortgagee,  or  hie  as- 
signs, as  against  the  second  mortgagee,  for  the 
possession  of  the  property,  such  declaration  aa 
to  the  place  of  residence  constituted  iH-ima  fa- 
de eyidlence  of  the  fact  of  such  residence.  Nick- 
erson  t.  Wells-Stone  Mercantile  Co.,  73  N.  W. 
9S9,  74  N.  W.  S91,  71  Minn.  230,  distinguished. 

8.  The  assignment  and  transfer  of  a  promis- 
sory note  secured  by  a  chattel  mortgage  car- 
ries the  security,  without  a  formal  assignment 
of  the  mortgage. 

4.  The  laws  of  North  Daltota  require  that  the 
certificate  of  acknowledgment,  when  made  tie- 
fore  a  justice  of  the  peace,  must  be  accompanied 
by  a  certificate,  under  the  hand  and  seal  of  the 
clerk  of  court,  setting  forth  that  the  justice 
was  authorized  to  take  the  same,  and  that  the 
clerk  was  acquainted  with  the  handwriting,  and 
belioTes  the  signature  to  be  genuine.  Held, 
without  such  certificate  of  the  clerk  of  court,  a 
chattel  mortgage  executed  on  personal  property 
situated  temporarily  in  North  Dakota  is  not  en- 
titled to  be  filed  In  the  township  of  Minnesota 
where  the  mortgagor  resides,  and,  if  so  recorded, 
is  not  constructive  notice  to  subsequent  mort- 
gagees and  purchasers  in  good  faith. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Wilkin  Ootin- 
<y;  S.  A.  Flaherty,  Jndge. 

Action  by  A.  K.  Tweto  against  O.  F. 
Bnrau  and  others.  Prom  the  Judgment, 
plaintiff  appeals.    Affirmed. 

E^xa  O.  Valentine  and  Lyman  B.  Everdell, 
for  appellant  Mc(3umber,  Forbes  &  Jones, 
for  respondent 

LEWIS,  3.  One  Brawders  executed  a  chat- 
tel mortgage  to  Tweto  &  Jacobson  on  certain 
personal  property  to  secure  promissory  notes. 
The  mortgage  was  executed  and  acknowl- 
edged in  North  Dakota,  'where  the  property 
was  then  located,  and  was  recorded  in  Wil- 
kin county,  Minn.,  where  it  Is  claimed  the 
mortgagor  resided.  Thereafter  the  notes 
were  assigned  and  transferred  to  appellant 
Respondent  having  taken  possession  of  the 
property  in  foreclosure  proceedings  under  a 
second  mortgage,  this  action  was  brought  in 
replevin  to  recover  possession  thereof. 

1.  On  the  first  day  of  the  term,  resi>ondent 
moved  fw  an  order  striking  from  the  files 
the  settled  case  upon  the  ground  that  it  was 
not  served  or  settled  within  the  time  or  in 
the  manner  required  by  law.    The  order  for 
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Judgment  in  the  court  below  was  dated  Oc- 
tober 26,  1901,  and  on  November  7tb  follow- 
ing the  court  made  an  order  ex  parte,  on  mo- 
tion of  the  plaintiff,  extciuding  tlie  time  foi 
serving  a  proposed  case  <v  bill  of  exceptions 
flO  days  from  the  date  of  the  order.  On  Jan- 
nary  1,  1902,  another  order  was  made,  ex 
parte,  extending  the  time  60  days,  and  on 
February  28th  following  another  order  was 
made  extending  the  time  tfi  April  '1st  On 
March  19th  the  proposed  case  was  served  np- 
<m  respondent's  attMneys  by  mall,  and  'was 
returned  'with  the  objection  that  it  was  not 
served  in  time.  On  March  20th,  it  was  serv- 
ed personally,  and  was  returned  'with  the 
same  objection.  March  3lBt  appellant  serv- 
ed another  notice  that  the  proposed  case 
would  be  presented  to  the  district  judge  for 
settlement  and  allowance  on  the  5th  day  of 
April.  April  2d,  notice  was  given  to  respond- 
ent's attorneys  that  application  would  be 
made  on  April  Bth  for  a  further  extensioii  of 
time  to  April  10th;  and  on  April  6th  an  order 
was  made  extending  the  time  to  April  10th, 
at  which  date  the  court  made  an  order  set- 
tling the  case. 

Objection  was  made  by  respondent's  attor- 
neys to  the  extension  of  time  and  to  the  al- 
lowance of  the  case  upon  the  ground  that  the 
time  had  expired,  and  that  no  valid  order 
had  ever  been  made  enlarging  it,  within 
which  to  serve  the  case.  In  State  ex  rd. 
Leonard  v.  Searle,  81  Minn.  467,  84  N.  W. 
324,  a  proposed  case  was  returned  by  plain- 
tiff for  the  reason  that  it  had  not  been  serv- 
ed In  tim&  Thereafter  defendants  served 
notice  that  on  a  certain  day  of  the  q>ecial 
term  of  the  district  court,  which  was  after 
the  time  had  expired,  application  would  lie 
made  for  an  order  settling  and  allowing  a 
proposed  case.  The -trial  court  denied  the 
application,  and  the  order  was  sustained  up- 
on the  ground  tliat,  although  the  proposed 
case  had  been  served  in  time,  yet,  it  having 
been  returned,  and  the  time  for  the  settle- 
ment of  the  case  having  expired  at  the  date 
set  for  the  bearing,  the  court  was  not  re- 
quired, as  a  matter  of  strict  legal  right,  to 
enlarge  the  time  beyond  the  period  previ- 
ously fixed.  In  the  present  case  it  may  be 
conceded  that  the  court  exceeded  its  author- 
ity in  granting  the  several  extensions  ex 
parte.  The  irawer  to  make  such  extensions 
ex  parte  is  recognized  in  State  ex  rel.  Leon- 
ard v.  Searle,  supra,  but  is  restricted  to  those 
cases  where  the  first  limitation  is  made  at  the 
time  of  the  order  for  judgment,  in  open 
court  or  under  such  circumstances  as  the 
opposing  party  may  be  supposed  to  Iiave 
knowledge  of  it,  and  to  have  acquiesced 
therein.  But  section  5227,  Gen.  St  1894, 
does  not  authorize  orders  to  be  made  out  of 
court,  without  notice,  for  a  longer  time  tlian 
20  days.  However,  conceding  that  the  sev- 
eral extensions  subsequent  to  the  first  were 
made  without  notice  to  the  adverse  party, 
and  without  authwlty,  it  does  not  follow 
that  the  court  did  not  have  authority  to  make 
an  order  during  the  de^ult,  and  extending 
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gach  time,  upon  •  proper  notice  to  the  oppo- 
lite  party;  and  the  principal  question  here 
la,  when  the  court  made  Ita  final  order  set- 
tllng  the  case,  will  It  be  presumed  that  the 
court  took  into  consideration  all  of  the  cir- 
cumstances, and  decided  to  extend  the  time? 
The  last  extension  of  time  and  settlement  of 
the  case  were  made  upon  notice  to  the  ad- 
Terse  party,  and  presumably  the  matter  was 
folly  submitted  and  considered  by  the  court 
The  prevlona  extensions  were  granted  upon 
lofflclent  cause,  and  unless  respondent  was 
tn  some  manner  prejudiced  by  the  delay,  or 
deprlTed  of  the  right  to  propose  ameudments, 
the  court  did  not  abuse  Its  discretion.  The 
motion  is  therefore  denied. 

2.  The  only  evidence  as  to  where  the  mort- 
gagor resided  is  in  the  recitation  in  the  mort- 
gages ezecnted  to  appellant  and  respondent. 
In  the  former  he  was  described  as  residing 
on  "Sec.  17,  Town  134,  Bange  47,  Wilkin 
OsDnty,  Minnesota,"  and  In  the  latter  he  was 
described  as  a  farmer,  by  occupation,  of  the 
"S.  E.  %— 17— 134— 47,  county  of  Wilkin, 
State  of  lUnnesuta.'  The  point  is  made  that 
there  Is  not  suffldeut  evidence  in  the  case  to 
■bow  that  the  mortgage  wait  recorded  In  the 
connty  where  the  mortgagor  resided,  as  the 
statDte  reqnlred.  In  Nlckereon  v.  Wells- 
Stone  Mercantile  Company,  71  Mluii.  230,  78 
N.  W.  960,  74  N.  W.  801,  it  was  hela  that  a 
recital  In  the  mortgage  that  the  mortgagor  U 
'^f  the  town"  where  the  property  is,  was  not 
evidence,  against  a  subsequent  mortgagee  or 
pnrchaser.  that  the  mortgagor  resided  in 
•neh  town.  If  the  declaration  as  to  resi- 
dence in  the  mortgage  executed  to  appellant 
were  the  only  statementb,  the  holding  in  the 
Nlckersou  Case  would  control;  but  a  similar 
statement  is  made  in  the  mortgage  executed 
to  respondent,  and  we  arp  unable  to  see  why, 
so  far  as  he  is  concerned,  this  declaration 
does  not  make  out  at  least  a  jKlma  facie 
ease  as  to  the  place  of  residence  of  the  mort- 
gagor, and  we  hold  it  to  have  been  sufficient 

3.  There  was  no  formal  assignment  of  the 
mortgage,  and  the  question  raised  is,  did  the 
transfer  of  the  notes  by  the  mortgagees  to 
appellant  have  the  effect  of  carrying  the  se- 
curity? We  think  it  did,  under  the  author^ 
ity  of  Wilson  v.  Elgenbrodt  SO  Minn.  4,  18 
N.  W.  907;  Kinney  v.  Duluth  Ore  Co.,  58 
Minn.  456,  eO  N.  W.  28,  49  Am.  8t  Rep.  528; 
and  First  National  Bank  r.  Pope,  85  Minn. 
483.  89  N.  W.  81& 

4.  Section  4.  c.  292,  p.  539,  Laws  180T, 
provides  that  no  mortgage  of  personal  prop- 
erty shall  be  notice  of  any  fact  as  against 
the  snlMeqaent  purchaser  or  mortgagee  in 
good  nutb,  unless  the  same  Is  attested  by 
two  witnesses,  and  acknowledged  before  some 
officer  authorized  to  take  acknowledgments. 
Appellant's  mortgage  was  acknowledged  in 
North  Dakota  before  a  Justice  of  the  peace, 
and  the  law  of  that  state  provided  that  the 
cotlficate  of  proof  or  acknowledgment  If 
made  before  a  Justice  of  the  peace,  must  be 
accompanied   with   a   certificate,   onder   the 
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hand  and  seal  of  the  clerk  of  the  district 
court  or  of  any  other  court  of  record  in 
the  county  In  which  the  Justice  resided,  set- 
ting forth  that  said  Justice  at  the  time  of 
taking  such  proof  or  acluiowledgment  was 
authorized  to  take  the  same,  and  that  the 
clerk  was  acquainted  with  his  handwriting, 
and  believed  that  the  signature  was  genuine. 
Conceding  the  acknowledgment  might  be 
taken  in  a  foreign  state,  unless  otherwise 
provided  by  our  statute,  it  must  be  taken 
tn  accordance  with  the  laws  of  that  state. 
As  we  read  the  North  Dakota  statute,  the 
certificate  of  the  clerk  of  court  was  neces- 
sary, to  give  validity  to  the  Instrument  as 
well  as  to  entitle  it  to  be  recorded  or  to  be 
read  in  evidence  In  that  state,  although  we 
are  not  aware  that  it  has  been  expressly  so 
held  In  that  Jurisdiction.  If,  then,  the  mort- 
gage was  not  properly  executed  according  to 
the  laws  of  North  Dakota,  It  was  not  entitled 
to  be  filed  in  the  office  of  the  town  clerk 
where  the  mortgagor  resided.  If  the  mort- 
gage had  been  properly  acknowledged  and 
recorded,  the  certified  copy  would  have  been 
prima  facie  evidence  to  the  same  extent  as 
the  original;  but  the  certified  copy  intro- 
duced having  been  objected  to  on  the  ground 
that  It  was  not  properly  acknowledged,  and 
it  appearing  that  when  recorded  It  did  not 
bear  the  certificate  mentioned,  it  follows  that 
it  was  not  properly  received  in  evidence,  and 
also  that  It  was  not  properly  filed  In  the  of- 
fice of  the  town  clerk,  and,  having  been  so 
filed,  it  was  not  constructive  notice  to  subse- 
quent mortgagees. 
Judgment  affirmed. 


HOWB  T.  COATB8  et  aL 
(Bnprune  Court  of  Minneaota.    Nov.  QO,  1908.) 

YBNDOR  AND  P1TRCHASER— CONTRACT  TO  BUT 
LAND-FRAUD— RBSCIBSION—DAUAaaS. 

1.  Allegations  of  the  complaint  considered, 
and  h«ld  that  the  second  supposed  cause  of  ac- 
tion tiierelD  does  not  state  facts  constituting 
a  cause  of  action,  and  that  several  actions  are 
not  improperly  united  in  the  complaint 

(Syllabus  by  the  Court) 

Appeal  from  District  Oontt,  Steana  Coun- 
ty;  L.  L.  Baxter,  Judge. 

Action  by  Oeorge  C.  Howe  against  Mary 
O.  Coates  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  complaint  in  part 
both  parties  appeal.    Affirmed. 

X  L.  Washburn,  W.  D.  Bailey,  and  Stew- 
art ft  Brower,  for  plaintiff.  Reynolds  & 
Roeser,  Calhoun  A  Bennett,  and  Taylor  ft 
Jenks,  for  defendants. 

START,  C.  J.  The  complaint  herein  pur- 
ports to  allege  two  separate  causes  of  action. 
The  defendants  demurred  to  the  complaint 
upon  the  ground  (a)  that  several  causes  of 
action  are  improperly  united  thernln;  (b) 
that  as  to  the  first  supposed  cause  of  action. 
It  does  not  allege  facts  sufficient  to  consti- 
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tnte  a  cause  of  action;  (c)  that,  as  to  the 
second  supposed  cause  of  action.  It  does  not 
allege  facts  sufficient  to  constitute  a  cause 
of  action.  The  trial  court  made  Its  order 
overruling  the  demurrer  as  to  the  first  and 
second  grounds  thereof,  and  sustained  It  as 
to  the  third  ground.  Thereupon  the  plaln- 
tlCF  appealed  from  so  much  of  the  order  as 
sustained  the  demurrer  to  the  second  sup- 
posed cause  of  action,  and  the  defendants 
appealed  from  that  part  which  overruled  the 
demurrer  as  to  the  first  and  second  grounds 
therefor.  The  only  error  here  assigned  hy  the 
defendants  la  that  the  court  erred  in  holding 
that  several  causes  of  action  were  not  Im- 
properly united  In  the  complaint,  and  In  ovei^ 
ruling  their  demurrer  on  that  ground.  Or, 
In  other  words,  they  neither  raise  nor  urge 
in  this  court  any  question  as  to  the  correct- 
ness of  the  order  appealed  from,  so  far  as  it 
holds  that  the  first  supposed  cause  of  action 
alleges  facts  constituting  a  cause  of  action, 
and  overrules  their  demurrer  on  that  ground. 
It  therefore  follows  that  the  order.  In  so 
far  as  It  relates  to  the  first  alleged  cause  of 
action,  must  he  aflJrmed. 

The  plalntlfF  assigns  as  error  that  the  court 
erred  In  sustaining  the  demurrer  to  his  sec- 
ond supposed  cause  of  action.  It  is  obvious 
that,  If  the  second  supposed  cause  of  action 
does  not  allege  facts  constituting  a  cause  of 
action,  there  is  and  can  be  no  Improper  Join- 
der of  several  causes  of  action  In  the  com- 
plaint, because,  if  such  be  the  case,  there 
is  only  one  cause  of  action  stated  In  the 
complaint  Logically,  then,  the  first  ques- 
tion to  be  considered  Is  whether  the  supposed 
second  cause  of  action  states  facts  sufficient 
to  constitute  a  cause  of  action.  It  is  essen- 
tial to  a  clear  view  of  this  question  to  refer 
to  the  allegations  of  the  complaint  as  to  the 
first  cause  of  action.  The  complaint  as  to 
such  canse  of  action  alleges  that  the  parties 
hereto  entered  Into  a  written  contract  on 
March  12,  1902,  whereby  an  option  was 
granted  to  the  plaintiff  to  purchase  certain 
lands  in  the  county  of  Itasca,  claimed  to  be 
owned  by  the  defendants,  and  known  as  the 
"Arctums  Mine,"  and  sets  out  the  terms  of 
the  contract  in  full.  It  appears  from  this 
contract  that  the  -  plaintiff ,  in  consideration 
of  |S0,000  paid  by  him  to  the  defendants, 
was  granted  the  exclusive  option  to  purchase 
the  mine  on  or  before  July  12,  1902,  for 
4:750,000,  and.  In  case  be  elected  to  so  pur- 
chase, the  $50,000  was  to  be  applied  on  the 
purchase  price  of  the  land,  but,  in  case  he 
elected  not  to  purchase  the  land,  the  title 
thereto  being  good,  then  the  $50,000  was  to 
be  forfeited,  as  a  reasonable  consideration  for 
the  agreement  and  liquidated  damages  for 
its  breach.  If,  however,  the  title  should 
prove  defective,  and  was  not  made  market- 
jble  within  a  limited  time  by  the  defendants, 
then  the  contract  at  the  election  of  the  plain- 
tiff, and  notice  to  the  defendants,  should  cease 
"and  determine  altogether  and  the  monies 
lereinbefore  provided  to  be  paid  shall  be 


refunded,  in  which  case  there  shall  be  no 
claim  for  damages  by  either  party."  Th« 
contract  also  contained  this  provision:  It  is 
further  agreed  between  these  parties,  as  a 
part  of  the  terms  and  conditions  hereof  that 
the  said  party  of  the  second  part  by  him- 
self, his  personal  representatives  or  assigns, 
shall  have  the  right  during  the  period  of  time 
between  this  date  and  the  said  12th  day  of 
July,  1902,  to  enter  upon  the  said  premises, 
or  any  part  thereof,  for  the  purpose  of  ex- 
ploring the  same  for  Iron  ore  or  other  min- 
erals, and  of  carrying  on  exploration  and  de- 
velopment work  thereon,  for  the  purpose  of 
informing  himself  as  to  the  character  and 
value  of  said  premises  to  whatever  extent 
he  may  see  fit  and  that  the  said  parties  of 
the  first  part  shall  have  the  right  while  such 
work  Is  being  carried  on,  to  have  a  repre- 
sentative on  the  ground  who  shall  have  ac- 
cess to  such  development  or  exploration 
work."  The  complaint  for  a  first  cause  of 
action,  further  alleges  that  the  plaintiff  paid 
the  $50,000  purauant  to  the  contract;  that 
the  title  to  the  land  was  defective,  alleging 
in  detail  the  specific  defects;  that  the  de- 
fendants did  not  make  the  title  marketable 
within  the  time  limited;  and  that  the  plain- 
tiff for  that  reason  elected  not  to  purchase 
the  land,  and  so  notified  the  defendante,  and 
demanded  the  repayment  of  the  $50,000, 
which  they  refused  to  pay.  The  complaint 
for  a  second,  cause  of  action,  realises  the 
making  of  the  contract  between  the  parties 
as  set  forth  in  the  flrat  cause  of  action,  the 
payment  of  the  $50,000  pursuant  to  titie  con- 
tract and  that  the  title  to  the  land  was  de- 
fective and  was  not  made  good  within  the 
time  limited,  and  that  the  plaintiff  demand- 
ed the  return  of  the  $50,000,  which  the  de- 
fendante refused  to  repay.  The  complaint 
then  further  alleges  that  the  defendante  made 
certain  false  representations  as  to  the  value 
of  the  mine,  on  which  the  plaintiff  relied, 
and  that,  Induced  thereby,  he  entered  Into 
the  contract  and,  purauant  to  ite  provisions, 
expended  in  exploration  work  on  the  land 
the  sum  of  $12,500,  and,  further,  that  the  rep- 
resentations were  false,  whereby  the  plaintiff 
was  damaged  In  the  sum  of  $12,500,  besides 
the  $50,000  paid  on  the  purchase  price  of  the 
land.  It  is  pretty  difficult  from  these  allega- 
tions to  see  how  the  amoimt  expended  In  ex- 
ploration could  be.  In  any  event  the  measure 
of  the  plalnturs  damages  on  account  of  the 
alleged  false  representations,  for  he  did  not 
make  the  explorations  by  reason  of  any  r^- 
resentatlons  of  the  defendant  The  allega- 
tion of  the  complaint  Is  that  he  was  induced 
by  reason  of  the  false  representations  to  en- 
ter into  the  contract  and  pursuant  to  the  con- 
tract Incurred  the  expenses  of  making  the  ex- 
plorations. But  he  was  under  no  obligations 
to  make  any  explorations.  He  had  the  privi- 
lege of  making  them  if  he  so  elected.  In  an 
action  for  damages  for  false  representations 
whereby  the  plaintiff  was  Induced  to  enter 
into  such  a  contract  his  damages  would  be 
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(be  difference  tn  Ibe  Talne  of  the  land  as  It 
was,  and  what  It  would  have  been  worth  11 
M  represented.  Btlt:kBey  t.  Jorda.n,  47  Minn. 
282,  ^  N.  W.  980.  The  allegations  of  the 
complaint  are  not  sufficient  to  bring  the  case 
Tithln  this  rule,  and  for  thla  iwaaon  tt  seems 
-qnlte  clear  that  bo  caoae  of  action  for  the 
recoTery  of  anytlilng  on  acoount  of  the  ex- 
plorations Is  alleged.  But  this  aside,  we  are 
of  the  opinion,  and  ao  hold,  that  the  allega- 
tions of  tlie  supposed  second  cause  of  ac- 
tion, when  read  in  connection  wtlft  the  terms 
of  the  contract,  are  not  safficlent  to  entitle 
the  plaintiff  t»  recover  for  the  cost  of  the 
explorations;  hmce  no  cause  of  action  is 
stated.  It  te  dear  firom  the  contract,  when 
cooaidn-ed  as  a  whole,  that  It  was  the  in- 
tention of  the  parties  to  fix  the  rights  and 
liabilities  of  ttie  parties  in  case  the  plaintiff 
elected  not  to  purchafle  the  land.  If  he  so 
elected  because  the  title  ivoved  defective,  and 
M  notified  the  defendants,  then  he  was  to  be 
entitled  to  be  repaid  the  950,000,  in  which 
case  there  coald  be  do  claim  for  damages  by 
either  party.  Now,  the  allegations  of  the 
complaint  show  that  such  is  this  exact  case, 
for  the  plaintiff  elected,  not  on  account  of 
any  false  representations,  but  solely  because 
the  title  was  defective,  not  to  purchase  the 
tend;  hence  he  is  entitled  to  recover  the 
$50,000  iMid  on  the  contract  and  no  more. 
Tbere  being  but  one  cause  of  action  stated  In 
the  complaint,  there  was  no  misjoinder  of 
actions. 

It  follows  that  the  order  appealed  from, 
and  the  whole  thereof,  is  affirmed.    So  order- 


STATB  V.  KUNZ. 

<Rnprenie  Oonrt  of  Minnesota.    Nov.  20,  1003.) 

BAPW-INDICTMENT— BUFFICIBNCT. 

1.  It  is  not  necessary,  in  an  indictment  nnder 
wction  6584,  Oen.  St.  1884,  tor  the  crime  of 
Uking  indecent  liberties  with  or  on  tiie  person 
of  a  female  child  under  the  age  of  consent,  to 
tOege  the  particular  acts  of  the  defendant  con- 
(titoUag  snch  Indecent  liberties;  bnt  It  is  neces- 
fary  to  allege  that  such  acta  did  not  amount 
to  a  rape,  or  an  assanlt  or  attempt  to  commit 
rape. 

ZTbe  indictment  herein  Md  to  state  facts 
constituting  the  crime  of  an  assault  on  a  female 
child  nader  the  age  of  consent,  with  intent  to 
camallr  know  and  abuse  her;  bnt  it  does  not 
state  a  public  offense,  under  the  provisions  of 
section  ^34,  Gen.  St.  1894. 

(Syllabus  by  the  Coart.) 

Case  Certified  from  District  Court,  Brown 
County;  B.  F.  Webber,  Judge. 

John  Knnz  was  Indicted  for  a  crimen  Case 
certified,  and  Judgment  affirmed. 

W.  B.  Douglas,  Atty.  Gen.,  O.  W.  Somerby, 
AasL  Atty.  Oen.,  and  Blnar  Holdale,  Ca 
Atty.,  for  the  Stata  Joa.  A.  Eickstein,  for 
defendant. 

START.  C.  J.  The  grand  Jury  of  the  coun- 
ty of  Brown  returned  Into  the  district  conrt 
of  the  coun^  an  indictment  against  the  de- 
fendant, accusing  him  of  the  crime  of  taking 


Indecent  BTjcrttes  with  the  person  of  a  female 
child  under  the  age  of  14  years.  The  indict- 
ment charged  that  at  a  time  stated,  and  at  a 
place  within  the  county,  the  defendant  did 
unlawfully  and  feloniously  take  indecent  lib- 
erties with  and  on  the  person  of  a  female 
child  (naming  her),  who  was  then  under  the 
age  of  14  years,  to  wit,  of  the  age  of  7  years, 
with  Intent  to  then  and  there  carnally  know 
and  abuse  her,  and  concluded  contrary  to 
the  statute,  and  against  the  peace  and  dignity 
of  the  state  of  Minnesota.  The  defendant 
pleaded  to  the  Indictment,  "Not  guilty,"  a 
Jury  was  impaneled  to  try  the  cause,  and  aft- 
er the  first  witness  was  sworn  the  defendant 
objected  to  the  introduction  of  any  evidence 
for  the  reason  that  the  facts  alleged  in  the 
indictment  did  not  constitute  a  public  of- 
fense. The  trial  conrt  overruled  the  objec- 
tion, but,  deeming  the  question  important 
and  doubtful,  it  certified  the  question  to  this- 
court,  pursuant  to  Gen.  SL  1894,  i  73D5.  Al- 
though the  court  certifies  four  questions, 
the  record  presents  for  our  decision  the  one 
general  question,  does  the  indictment  state 
facts  sufficient  to  constitute  a  public  offense? 
All  of  the  other  questions  certified  are  in- 
cluded in  this  general  one.  It  is  assumed  by 
the  defendant,  and  seems  to  be  conceded  by 
the  state,  that  the  statute  upon  which  the  in- 
dictment is  based  is  section  6534,  Gen.  St. 
1894, which  Is  In  thesewords:  "A  person  who 
takes  any  Indecent  liberties  with  or  on  the 
person  of  any  female,  not  a  public  prostitute, 
without  her  consent  expressly  given,  and 
which  acts  do  not  in  law  amount  to  a  rape, 
an  attempt  to  commit  a  rape,  or  an  assault 
with  intent  to  commit  a  rape,  or  any  person 
who  takes  such  Indecent  liberties  with  or  on 
the  person  of  any  female  child  under  the  age 
of  fourteen  years,  without  regard  to  wheth- 
er she  consents  to  the  same  or  not.  Is  guilty 
of  a  felony." 

The  defendant  claims  that  the  indictment 
charges  more  than  one  offense.  Such  is  not 
the  case;  but,  were  it  otherwise,  the  ques- 
tion could  only  be  raised  on  demurrer.  G«i. 
St.  1894,  g§  7293.  7301. 

He  further  urges  that  the  indictment  is  de- 
fective because  it  does  not  state  the  particular 
acts  which  constitute  the  alleged  Indecent 
liberties.  The  claim  is  without  merit,  lor 
the  term  "Indecent  liberties,"  when  used  with 
reference  to  a  woman,  old  or  young,  is  self- 
defining;  and  it  would  be  as  unnecessary 
and  as  Indecent  to  allege  the  defendant's 
particular  acts  as  it  would  be,  if  he  were 
charged  with  rape,  or  carnally  knowing  or 
abusing  a  female  child  under  the  age  of  con- 
sent, to  set  forth  the  evidence  In  the  indict- 
ment 

The  last  objection  made  by  the  defendant 
to  the  indictment  is  to  the  effect  that  the 
offense  of  taking  Indecent  liberties  with  a 
female  child,  as  defined  by  the  statute,  is 
qualified  by  the  exceptions  as  to  Indecent 
liberties. contained  tn  the  first  clause  of  ♦»•"■ 
section,  and  that  the  indictment  shouK 
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lege  that  the  Indecent  liberties  complained 
of  did  not  amount  to  a  rape,  or  an  assault  or 
attempt  to  commit  rape.  If  the  Indictment 
can  only  be  sustained  as  one  based  upon  sec- 
tion 6634,  Gen.  St  1894,  the  objection  Is  valid. 
This  conclusion  logically  follows  from  a  read- 
ing of  the  section  in  connection  with  other 
provisions  of  the  Penal  Code.  All  liberties 
unlawfully  taken  with  or  on  the  person  of  a 
female  child  under  the  age  of  consult  are 
per  se  indecent,  for  they  shock  the  sense  of 
decency  in  people  generally.  But  it  was  not 
the  purpose  of  the  statute  under  consider- 
ation to  bring  within  its  purview  all  indecent 
liberties  that  might  be  taken  on  the  person 
of  such  children,  and  punish  the  ofTense  only 
as  therein  provided.  The  punishment  of  the 
crime  of  taking  indecent  liberties  upon  a  wo- 
man, old  or  young,  when  the  acts  amount  to 
rape,  or  an  assault  or  attempt  to  commit 
rape,  is  provided  for  by  other  provisions  of 
the  Penal  Code,  and  is  not  included  in  the 
statute  In  question.  Gen.  St  1894,  ;§  6523- 
6624^  Now  the  purpose  of  section  6634  is 
manifest  It  Is  to  make  the  taking  of  Inde- 
cent liberties  with  or  on  the  person  of  a  fe- 
male child  under  the  age  of  consent  which 
do  not  amount  to  rape,  or  an  assault  or  at- 
tempt to  commit  such  crime,  a  felony,  leaving 
the  offense  to  be  punished  by  Gen.  St  1894, 
8  6296.  It  follows  that  only  such  indecent 
liberties  are  within  the  purview  of  the  stat- 
ute as  did  not  constitute  a  felony  before  its 
enactment,  and  that  the  words  "such  inde- 
cent libertieB,''  in  the  last  clause  of  the  sec- 
tion, refer  to  the  indecent  liberties  mention- 
ed in  the  first  clause  thereof,  which  are 
those  not  amounting  to  a  rape,  or  an  assault 
or  attempt  to  commit  a  rape.  Or  in  other 
words,  the  exceptions  in  the  first  clause  of 
the  section  are  a  part  of  the  definition  of  the 
offense  declared  to  be  a  felony  in  the  last 
clause  thereof;  hence  it  was  necessary  to 
negative  them  in  the  indictment  so  as  to 
show  npon  Its  face  that  the  Indecent  liber- 
ties  charged  were  within  the  statute.  State 
V.  Jarvia,  67  Minn.  10,  89  N.  W.  474;  State 
V.  Corcoran,  70  Minn.  12,  72  N.  W.  732; 
State  V.  Tracy,  82  Minn.  317,  84  N.  W.  1016. 

We  therefore  hold  that  the  indictment 
does  not  allege  facts  sufficient  to  constitute 
the  public  offense  defined  by  section  6634, 
Gen.  St  1894.  It  does  not  however,  follow 
from  this  conclusltm  that  the  indictment  does 
not  state  facts  constituting  a  public  offense. 
The  term  "indecent  liberties,"  when  used 
with  reference  to  a  female  child  under  the 
age  of  consent,  is  the  legal  equivalent  of  an 
assault  or  attempt  on  her  person.  State  v. 
West.  89  Minn.  821,  40  N.  W.  249.  Hence 
the  indictment.  In  leg^al  effect  charges  the 
defendant  with  an  assault  with  intent  to 
carnally  know  and  abuse  a  female  child  un- 
der the  age  of  14  years,  to  wit  of  the  age  of 
seven  years.  It  therefore  alleges  fticts  suffi- 
cient to  constitute  a  public  offense. 

The  decision  of  the  trial  court  is  affirmed, 
and  case  remanded  for  further  proceedings. 


STATE  ex  rel.  BARBER  ASPHAI/T  PAY 

CO.  V.  DISTRICT  COURT  OP  ST. 

LOUIS  COUNTY  et  al. 

(Supreme  Conrt  of  Minnesota.    Nov.  18,  1903.) 

CITT  CHARTER— PRESENTATION  OP  CLAIlfS- 
AFPEAI/— DUB  PROCESS  OF  I^W. 

1.  The  power  and  anthority  conferred  by  the 
CiMistitution  apon  cities  to  frame  their  own 
charters  extends  to  and  embraces  any  snbject 
appropriate  to  the  orderly  condact  of  mnniap&l 
affairs. 

2.  The  matter  of  the  presentation  of  claims 
against  the  city,  the  auditing  and  allowing  of 
the  same,  and  the  manner  and  proceedings  for 
reviewing  the  action  of  the  auditing  body,  are 
appropriate  subjects  for  charter  saperrision  and 
regalation. 

3.  Section  80  of  the  charter  of  the  city  of 
Dnlnth,  providing  for  an  appeal  to  the  district 
conrt  from  the  action  of  the  city  council  allow- 
ing vor  disallowing  a  claim  against  the  munici- 
pality, is  valid,  and  the  remedy  there  pointed 
ont  must  be  followed  and  pursned  by  persons 
having  claims  against  the  city,  and  no  action 
can  be  maintained  against  it  until  the  claim  is 
presented  to  its  auditing  body,  as  there  provid- 
ed. 

4.  The  administrative  officers  of  a  city,  whose 
duty  it  is  to  pass  npon  and  allow  claims  against 
the  municipality,  in  performing  their  duty  in 
that  respect  act  qnasl  judicially. 

6.  Due  process  of  law  means  an  orderly  pro- 
ceeding adapted  to  the  nature  of  the  cas^  io 
which  the  citizen  has  an  opportunity  to  be  heard 
to  defend,  enforce,  and  ijrotect  his  rights;  and 
where  such  opportunity  is  granted  by  the  law 
the  citizen  cannot  complain  of  the  procedure  to 
which  he  is  required  to  conform.  Section  80  of 
the  charter  of  the  dty  of  Dulnth,  providing  for 
a  taxpayers'  appeal  to  the  district  court  from 
the  action  of  the  dty  council  in  allowing  a  claim 
against  the  municipality,  is  due  iKt>ces8  of  law. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
the  Barber  Asphalt  Paving  Company,  for  a 
wilt  of  prohibition  to  the  district  court  of 
St.  Louis  county  and  the  city  of.  DulatlL 
Wilt  quashed. 

Roger  S.  Powell  (Davis,  HoUlster  &  Wil- 
■on,  of  counsel),  for  relator.  Oscar  Mitchell, 
for  respondents.    - 


BROWN,  X  Application  for  a  writ  of 
prohibition  to  the  judges  of  the  district  court 
of  the  county  of  St  Louis,  directing  them  to 
refrain  from  hearing  a  certain  cause  or  pro- 
ceeding alleged  to  be  pendhig  before  that 
conrt 

The  facts  are  aa  follows:  The  relator. 
Barber  Asphalt  Paving  Company,  is  a  cor- 
poration created,  organized,  and  existing  un- 
der the  laws  of  the  state  of  Virginia,  but  do- 
ing business  In  the  state  of  Minnesota.  On 
the  11th  of  August  1902,  in  proceedings  had 
by  the  city  council  of  Duluth,  a  contract  was 
duly  awarded  to  relator  for  paving  a  portion 
of  Superior  street  in  that  city,  and  thereafter 
a  contract  was  formally  entered  into  with 
relator  containing  conditions,  plans,  and  spec- 
ifications for  the  performance  of  the  work. 
The  contract  provided,  among  other  things. 
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for  tbe  payment  by  the  city  to  relator  of  a 
per  cent,  of  the  contract  price  as  tbe  work 
{irogreased,  tbe  aame  to  be  fixed  by  an  eatl- 
mate  made  by  the  board  of  public  works. 
Relator  proceeded  in  the  work  of  paying  the 
(treet,  and  on  the  5th  of  August,  1903,  tiad 
partly  completed  the  contract,  and  requested 
tbe  board  of  public  works  to  make  an  estl- 
mate  upon  tbe  amount  of  work  performed  at 
that  date,  wliicb  request  the  board  of  public 
woika  complied  with,  and  properly  certified 
that  relator  was  entitled  to  $25,500  for  the 
portion  of  tbe  work  so  performed,  upon  which 
estimate  and  certificate  the  city  council  duly 
passed  a  resolution  ordering  payment  ac- 
cordinj^,  and  directing  that  an  order  be 
drawn  on  the  city,  treasurer  for  the  same. 
Thereafter  relator  demanded  of  the  city 
derk  an  order  on  the  treasurer,  who  refused 
to  issue  tbe  same.  On  the  8tb  of  Aug^ust, 
1908,  tbe  dty  attorney,  acting  under  the  pro- 
Tlslons  of  wctlon  80  of  the  charter  of  the  city 
of  Dnhntta,  appealed  to  tbe  district  court  of 
aid  county  from  tbe  action  of  the  dty  coun- 
cil in  allowing  the  estimate  and  ordering  tbe 
amount  thereof  paid.  Tills  appeal  was  taken 
It  the  written  request  and  instance  of  certain 
taziiayers  of  the  dty,  and  was  In  all  respects 
tn  oompUancfl  with  the  proTlsions  of  tbe  char- 
ter referred  to.  Betum  to  the  apiieal  was 
made  to  tbe  district  court,  and  an  order  wai 
subspquently  entered  therein  upon  applica- 
tion of  tbe  dty  attorney,  requiring  pleadings 
to  be  made  up  as  in  ordinary  dyll  actions, 
directing  that  relator  file  Its  complaint,  and 
tbat  the  dty  make  answer  thereto  within  tbe 
time  fixed  by  the  wder;  whereupon  relator 
sued  ont  this  writ  of  prohibition,  seeking 
tltereby  to  mjdn  and  restrain  tbe  district 
court  from  assuming  Jurisdiction  in  said  pro- 
ceeding or  taking  any  further  action  therein. 
Tbe  only  question  presented  Is  the  validly 
of  section  80  of  the  Duluth  charter. 

Tbe  section  of  the  charter  referred  to  is 
tfmllar  in  all  respects  to  section  644,  Oen.  St. 
1894,  providing  for  appeals  from  the  board 
of  county  commissioners  in  certain  cases. 
It  proTldea,  generally,  that  whenever  tbe 
common  council  of  the  dty  of  Duluth  shall 
lefnae  to  pay  tbe  dalm  of  any  person,  such 
person  may  appeal  from  tbe  decision  to  the 
district  court  by  cansing  written  notice  there- 
of to  be  filed  In  the  office  of  the  clerk  of  the 
district  oonrt  and  service  of  tbe  same  upon 
certain  dty  offldals;  and  that  when  the  claim 
of  any  person  except  tbat  of  an  employs 
or  ofllcer  of  the  dty  for  wages  or  salary  la 
allowed  and  ordered  to  be  paid  in  whole  or 
hi  part,  tbe  dty  attorney  may  In  any  case, 
and,  if  tbe  amount  so  ordered  to  be  paid  ex- 
ceed $25,  be  shall,  upon  the  request  of  seven 
taxpayers,  on  behalf  of  and  in  tbe  name  of 
the  city,  apiieal  from  the  allowance  to  the 
district  comrt  by  causing  a  written  notice  of 
tocb  appeal  to  be  filed  In  tbe  office  of  the 
derk  of  tbe  district  court  after  serving  tbe 
same  upon  tbe  mayor  and  comptroller.  The 
ebartes  farther  provides  that,  after  the  ap- 


peal is  taken,  no  order  shall  be  issued  In 
payment  of  any  part  of  the  claim  so  allowed 
until  the  Judgment  of  the  district  court  in 
tbe  proceedings  shall  have  been  certified  and 
filed  in  the  office  of  said  clerk;  and  that, 
when  notice  of  appeal  is  filed  with  tbe  dis- 
trict court,  as  therein  provided,  that  court 
shall  have  Jurisdiction  of  tbe  subject-matter 
of  tbe  proceeding,  and  may  compel  a  return 
to  be  made  in  the  same  manner  as  In  the  case 
of  appeals  from  Justices  of  the  peace.  It 
provides  that  the  appeal  shall  be  placed  upon 
tbe  calendar  for  trial  at  the  next  general 
term  of  the  district  court,  holden  eight  days 
after  the  date  of  tbe  appeal,  and  that  on  or 
before  tbe  second  day  of  tbe  term  the  court 
shall  direct  pleadings  to  be  made  up  as  in 
dvil  actions.  Thereupon  tbe  proceedings 
shall  be  tried,  all  questions  of  law  arising 
BummarUy  heard  and  determined  upon  tbe 
pleadings,  and  Issues  of  fact  tried  as  atheae 
Issues  of  fact  are  tried  in  that  court  Other 
provlBlous  are  made  in  respect  to  the  issu- 
ance of  execution,  and  tbe  time  within  whlcb 
an  appeal  nuCy  be  taken  to  the  Supreme 
Court,  but  these  are  unimportant,  and  It  la 
unnecessary  to  refer  specially  to  them.  The 
question  presented  by  this  record  is  whether 
tbe  provisions  of  the  charter  referred  to  are 
effectual  to  confer  Jurisdiction  upon  tbe  dis- 
trict court,  either  of  the  person  of  relator  or 
the  subject-matter  of  the  proceeding;  in  oth- 
er words,  whether  the  charter  has  any  valid- 
ity whatever  for  that  purpose. 

It  is  contended  by  relator  that  it  waa  be- 
yond the  power  of  the  city  of  Duluth  to 
embody  this  particular  provision  in  tbe  city 
charter,  for  the  reason  that  it  ia  not  a  sub- 
ject belonging  to  the  government  of  mn- 
nidpallties.  The  charter  was  framed  sub- 
sequent to  the  adoption  of  tbe  constitutional 
amendment  extending  to  cities  the  right  to 
frame  their  own  charters,  and  this  conten- 
tion raises  the  question  whether  tbe  subject- 
matter  of  the  section  mentioned  was  proper 
for  charter  regulation.  It  was  held  in  State 
V.  O'Ctonnor,  81  Minn.  79,  83  N.  W.  498,  that 
tbe  power  and  authority  conferred  by  the 
Constitution  upon  dtlqs  to  frame  their  own 
charters  extends  to  all  subjects  and  matters 
properly  belonging  to  the  government  of 
munidpalitiea;  and  this  must  necessarily  in- 
clude any  subject  appropriate  to  tbe  orderly 
conduct  of  munldpal  affairs.  Following  tbat 
dedsion  it  was  held  in  State  v.  District  Court. 
87  Minn.  146,  91  N.  W.  30a  that  the  con- 
demnation of  land  for  public  use  was  a 
proper  subject  for  charter  regulation,  being 
a  subject  properly  belonging  to  the  govern- 
ment of  the  city,  and  an  essential  public 
necessity.  We  have  no  doubt  tbat  the  pro- 
visions of  the  charter  requiring  tbe  presenta- 
tion of  all  claims  to  the  city  council  for  ad- 
justment and  allowance  was  an  appropriate 
subject  for  charter  supervlBlon,  and  from 
that  It  would  seem  to  follow  logically  that  it 
was  also  proper  to  continue  the  subject, 
and  provide  the  manner  In  which  the  de- 
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termination  of  the  city  council  allowing  or 
disallowinK  a  claim  might  be  removed  to  the 
district  court  for  judicial  InTestigation  and 
determination;  and  we  hold  without  further 
remark  that  it  was  within  the  power  of  the 
framers  to  embody  in  the  charter  the  provi- 
sions under  consideration. 

It  la  contended  that  the  provisions  of  the 
charter  are  Invalid,  because  they  do  not  con- 
stitute due  process  of  law.  The  charter  pro- 
vision was  taken  almost  wholly  from  section 
614,  Gen.  St  1894,  providing  for  similar 
appeals  from  the  board  of  county  commis- 
sioners, which  has  been  in  force  In  this  state 
for  40  years  or  more,  and  the  validity  of 
which  has  never  been  questioned,  so  far  as 
our  Information  extends.  On  the  contrary, 
the  statute  has  been  resorted  to  on  numerous  i 
occasions,  both  by  persons  having  claims 
against  counties  and  by  the  county  attor- 
ney at  the  instance  of  taxpayers.  Thomas  v. 
Scott  Co.,  15  Minn.  824  (Gil.  254);  Kroshus 
V.  Houston  Co.,  46  Minn.  162,  48  N.  W.  770; 
Davis  V.  Le  Sueur  Co.,  37  Minn.  491,  85  N.  W. 
864.  The  statute  is  a  very  serviceable  one, 
and  provides  an  orderly  method  of  settling 
claims  and  demands  against  counties  without 
the  necessity  of  the  formal  commencement 
of  an  action  in  court;  and  the  provision  al- 
lowing the  appeal  at  the  Instance  of  taxpay- 
ers was  intended  as  a  safeguard,  and  to  as- 
sist in  the  protection  of  the  public  funds. 
Claims  against  such  bodies  must  be  pre- 
sented to  their  administrative  officers,  aofi 
by  them  passed  upon,  from  whose  decision 
an  appeal  to  the  district  court  is  provided, 
where,  without  formality  of  procedure,  the 
matter  Is  brought  to  trial  and  si)eedy  de- 
termination. It  is  true  that  the  statute  con- 
tains no  provision,  nor  does  the  city  charter, 
for  the  service  of  a  notice  of  appeal  uiwn 
the  claimant  where  a  claim  is  allowed  and 
the  appeal  Is  taken  by  the  city  or  county  at- 
torney; but  provision  is  made  for  the  serv- 
ice of  such  a  notice  uix)n  the  dty  officers, 
and  provision  is  also  made  for  prompt  re- 
turn of  the  appeal  to  the  district  court  It 
further  provides  that  the  proceeding  on  com- 
pletion of  the  appeal  shall  be  brought  on  for 
trial  at  the  next  general  term  of  the  district 
court  holden  more  than  eighty  days  after  the 
appeal  is  taken,  for  framing  issues  by  filing 
proper  pleadings,  and  for  the  trial  of  the 
proceeding  as  in  civil  actions. 

Elvery  person  is  entitled  to  a  certain  rem- 
edy in  the  law  for  the  redress  of  all  in- 
juries or  wrongs  he  may  receive  In  his  per- 
son, property,  or  character.  But  he  is  not 
entitled  to  any  particular  remedy.  Due  pro- 
cess of  law  means  an  orderly  proceeding 
adapted  to  the  nature  of  the  case.  In  which 
the  citizen  has  an  opportunity  to  be  heard  to 
defend,  enforce,  and  protect  his  rights;  and, 
where  such  opportunity  is  granted  by  the 
law,  the  citizen  cannot  complain  of  the  proce- 
dure to  which  he  Is  required  to  conform. 
State  V.  Billings,  55  Minn.  467,  57  N.  W.  206, 
794,  43  Am.  St  Bep.  525.    Due  process  of 


law  does  not  necessarily  mean  that  the  per- 
son affected  thereby  should  have  personal 
notice  of  the  proceeding.  Either  actual  or 
constructive  notice  Is  sufficient  and  answers 
every  purpose  of  the  law.  If  it  be  reasonably 
probable  that  he  will  be  apprised  of  the 
proceeding.  Cooley,  Con.  Lim.  (6th  Ed.)  497, 
note  1;  10  Am.  &  Eng.  Ency.  Law  (2d  BH.) 
298;  Mason  v.  Messenger,  17  Iowa,  261; 
Happy  V.  Mosher,  48  N.  T.  313.  Of  course, 
some  kind  of  notice  of  the  initiation  of  pro- 
ceediugs  la  essential,  but  It  is  clearly  not 
necessary  that  personal  notice  of  each  in- 
termediate step  be  given.  In  a  case  like 
that  under  consideration,  where  a  claim  is 
made  against  a  city  or  county,  the  presenta- 
tion of  the  claim  to  the  administrative  offi- 
cers for  their  action  Is  the  initiation  of  pro- 
ceedings to  enforce  its  payment  By  the 
presentation  claimant  adopts  that  method 
of  enforcing  his  rights.  He  is  bound  to  fol- 
low up  his  claim,  and  pnrstie  the  remedy 
pointed  out  by  the  charter  or  statutes  for  its 
enforcement  and  is  afforded  ample  oppor- 
tunity for  a  complete  investigation  and  bear- 
ing npon  the  merits  of  his  claim.  And, 
though  no  notice  of  appeal  is  required  to  be 
served  upon  him,  he  is  apprised  by  the  law 
of  the  manner  of  taking  such  appeals;  and, 
unless  he  wholly  abandons  his  claim  after  its 
allowance  by  the  city,  he  will  have  actual 
knowledge  that  it  has  been  taken.  This  an- 
B'^ers  every  purpose,  and  is  "due  prooeas  of 
law." 

Statutes  of  this  character  have  been  almost 
uniformly  sustained  by  the  courts  whenever 
their  validity  has  been  called  In  question.  In 
Wisconsin  it  has  been  held  that  ttie  conrts 
have  no  jurisdiction  over  a  claim  until  it  has 
been  presented  to  the  municipal  authorities 
for  their  action,  as  required  by  statute.  Mor- 
rison V.  Ean  Claire,  92  N.  W.  280;  Oshkosh 
Waterworks  0«.  v.  Oshkosh,  85  N.  W.  376; 
Mason  V.  Ashland,  74  N.  W.  357.  There  was, 
however,  in  the  statute  construed  In  those 
cases,  an  express  provision  suspending  the 
right  of  action  against  the  municipality  until 
the  claims  were  duly  presented  for  allowance. 
See,  also.  State  ex  rel.  v.  Co.  Com'rs,  101  Ind. 
69;  Board  v.  Gregory,  42  Ind.  32;  Mnnsel 
V.  Pnlmer,  175  Pa,  877,  84  AU.  794;  Myers 
V.  Gibson  (Ind.  Sup.)  46  N.  E.  914;  Means 
V.  Webster,  23  Neb.  432,  36  N.  W.  809.  Un- 
der the  provisions  of  our  statute  and  the 
charter  of  Duluth,  persons  having  claims 
against  a  city  or  county  are  required  to 
present  the  same  to  the  officers  who  are  vest- 
ed with  power  and  authority  to  audit,  ad- 
just and  allow  the  same;  and  this  court  has 
held  (construing  section  687,  Gen.  St  1894) 
that  such  presentation  is  a  condition  prece- 
dent to  the  right  to  maintain  an  action  there- 
on. Bank  v.  Mlddletown,  67  Minn.  1,  69 
N.  W.  471;  Washington  Co.  t.  Glapp.  83 
Minn.  512,  88  N.  W.  775.  We  have  also  here- 
tofore held  that  when  a  claim  is  presented  to 
the  proper  municipal  officers,  and  by  them 
disallowed,   an  action   may   be   maintained 
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against  the  mnnlclpallty  to  recover  the  same; 
that  the  remedy  by  appeal  Is  not  exclualre. 
Murphy  ▼.  Co.  Ciom'rs,  14  Minn.  67  (GU.  51). 
Bat  no  guch  action  can  be  maintained  with- 
out flnt  presenting  the  claim  to  the  munic- 
ipal officers  for  allowance.  Where  the  claim 
is  allowed,  and  the  appeal  is  taken  by  the 
county  attorney  at  the  Instance  of  taxpay- 
ers, the  claimant  must  follow  the  appeal  into 
the  diatrict  court,  and  there  contest  his 
rights;  and,  if  he  falls  to  do  so,  the  dis- 
trict court  may  properly  reverse  and  annul 
the  action  of  the  municipal  authorities  in  al- 
lowing his  claim.  Whether,  in  such  case, 
the  dty  or  county,  as  the  case  might  be, 
would  be  i)ermltted  to  file  an  answer,  no 
complaint  being  filed,  setting  up  a  counter- 
claim, and  be  granted  a  default  judgment 
thereon  against  the  claimant,  we  need  not 
determine.  Snch  a  case  Is  highly  Improba- 
ble, but,  if  ever  presented,  we  shall  consider 
it,  and  make  such  disposition  of  the  ques- 
tion as  shall  seem  consistent  with  Judicial 
principles.  The  appeal  at  least  vests  the 
court  with  Jurisdiction  of  the  subject-matter, 
the  merits  of  the  claim  against  the  munic- 
ipality, and  it  may  determine  the  rights  of 
the  parties  in  that  respect  whether  the  claim- 
ant responds  to  the  appeal  or  not  Nor  need 
we  determine  whether  the  action  of  the  dis- 
trict court  reversing  and  annulling  the  order 
of  the  municipal  authorities  in  default  of 
claimant  to  appear  and  prosecute  his  case 
would  be  final  and  conclusive  against  him 
and  preclude  the  subsequent  representation 
of  his  claim  for  allowance.  These  questions 
are  not  before  us  at  this  time,  and  are  not 
vital  to  the  one  presented.  They  are  mat- 
ters of  practice,  and  In  no  sense  pertinent  to 
the  present  question  of  jurisdiction. 

The  administrative  ofllcers,  the  board  of 
county  commissioners  or  the  city  council,  in 
passing  upon  and  allowing  or  disallowing  the 
claims,  act  quasi  judicially.  They  determine 
the  legal  rights  of  the  parties,  and  there  is 
no  force  to  the  suggestion  that  the  charter  is 
invalid  because  It  provides  for  an  appeal  from 
a  nonjudicial  to  a  Judicial  tribunal.  State 
ex  rel.  v.  Dunn,  86  Minn.  301.  90  N.  W.  772; 
MltcheU  v.  Clay  County  (Neb.)  96  N.  W.  673; 
7  Am.  Ency.  Law  (2d  Ed.)  1003;  State  v. 
Staab.  61  Conn.  553,  23  Atl.  924;  Boblnson 
V.  Sacramento,  16  Cal.  209;  Falk  v.  Stroth- 
er.  84  CaL  544,  22  Pac  676.  24  Pac.  110; 
Board  V.  Gregory,  42  Ind.  32;  Maxwell  v. 
Fulton  Co.,  119  Ind.  20,  19  N.  E.  617,  21  N. 
E.  453;  Yalabusha  Co.  T.  Oarbiy,  8  Smedes 
&  M.  529. 

And,  again,  the  provisions  of  the  dty  char- 
ts require  certain  formalities  to  be  gone 
through  with  by  persons  having  claims 
against  the  dty  precedent  to  the  issuance 
of  an  order  in  payment  of  the  same.  These 
provisions  were  In  force  at  the  time  re- 
lator entered  Into  its  oontiact  with  defend- 


ant, as  was  also  the  section  providing  for 
an  appeal  from  the  determination  of  the 
city  council  In  allowing  or  disallowing  claims 
presented  to  it.  They  entered  into  and  be- 
came a  part  of  the  contract  (Edwards  v. 
Kearzey,  96  U.  S.  595,  24  L.  Ed.  793),  and 
relator  was  bound  to  pursue  the  remedy  there 
pointed  out  to  secure  payment  for  the  per- 
formance of  its  contract  This  would  not 
as  urged  by  relator's  counsel,  be  conferring 
jurisdiction  upon  the  court  by  contract  It 
is  similar  in  principle  to  that  class  of  con- 
tracts which  expressly  refer  disputed  ques- 
tions to  arbitrators  for  adjustment  and  set- 
tlement with  the  further  provision  that  the 
decision  of  the  arbitrators  shall  be  final. 
But  it  Is  urged  that  relator  has  presented  no 
claim  to  the  dty  council  for  their  action, 
that  it  never  submitted  to  the  Jurisdiction  of 
that  body,  and  is  now  being  forced  into  court 
without  its  consent  It  appears  from  the 
record  tUat  after  relator  had  partly  perform- 
ed its  contract  some  officer  representing  it 
requested  the  proper  dty  authorities  to  make 
an  estimate  of  the  amount  of  work  perform- 
ed. The  request  was  complied  with,  and  an 
estimate  made,  which  was  thereafter  present- 
ed to  the  council  for  their  action.  It  was-  al- 
lowed by  the  council,  and  relator  demanded 
of  the  dty  derk  the  issuance  of  an  order  on 
the  dty  treasurer  for  the  amount  That  re- 
lator occupied  the  position  of  a  claimant  with 
a  claim  against  the  city,  there  can  be  no 
serious  doubt  It  asserted  a  claim  under 
the  contract  for  the  amount  claimed  to  be 
due,  and  the  dty  coundl  duly  allowed  it 
If  anything  further  is  essential  to  constitute 
a  claim  within  the  meaning  of  the  charter, 
we  are  unable  to  point  it  out 

It  is  barely  possible  that  some  of  the  pro- 
visions of  the  charter  could  not  be  sustained, 
but  we  do  not  so  hold,  or  even  Intimate. 
Whether  the  provision  limiting  the  time  to 
appeal  from  the  Judgment  of  the  district 
court  to  the  Supreme  Court  Is  valid  or  not 
may  be  a  serious  question,  but  we  are  here 
concerned  only  with  the  question  whether 
the  charter  Is  valid  in  so  far  as  it  provides 
for  an  appeal  by  the  taxpayers  to  the  dis- 
trict court  Whether,  in  some  details,  the 
section  may  be  invalid,  we  pass  for  future 
consideration,  should  a  question  ever  arise. 
Its  invalidity  in  part  does  not  render  it 
wholly  bad.  O'Brien  v.  Krenz.  86  Minn.  139, 
30  N.  W.  458. 

In  conclusion  we  hold  that  the  subject-mat- 
ter of  section  80  of  the  charter  of  the  dty  of 
Duluth  was  appropriate  for  charter  supers 
vision  and  regulation,  and  that  it  is  not  lu 
so  far  as  here  involved,  unconstitutional  or 
Invalid;  and  that  the  taxpayers'  appeal  there- 
in provided  for  is  due  process  of  law,  and, 
when  properly  effected,  vests  the  district 
court  with  JurisdlctbHi  of  the  proceeding. 

Witt  quashed. 
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PHELPS  T.  POWERS. 

(Supreme  Court  ot  Minnesota.    Not.  18,  1903.) 

TAX  BAUD— RBDEMPnON  NOTICB-SUFFI- 
CIENOT. 

1.  The  validity  of  a  redemption  notice  from  a 
m1«  on  a  tax  judgment  is  to  be  determined  by 
the  statute  providing  for  sncfa  notice  in  force 
at  the  time  of  the  sale,  and  not  at  the  time 
when  it  is  issued  by  the  county  auditor.  Fol-  i 
lowing  MerriU  v.  Dearing,  21  N.  W.  721,  32  ' 
Minn.  479;  Kipp  r.  Johnson,  75  N.  W.  736,  73 
Minn.  34. 

2.  If  the  corract  amount  to  redeem  Is  stated 
in  the  redemption  notice,  the  addition  of  th» 
words  thereafter  "and  delinquent  taxes"  may 
be  regarded  as  surplusaee,  where  there  is  no 
daim  or  finding  that  there  were  deUnqoent 
taxes,  as  under  the  facts  in  this  case. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  8t  Louis  Coun- 
ty; Homer  B.  Dibell,  Judge. 

Action  by  WUliam  B.  Phelps  against  Mi- 
chael A.  Powers.  Judgment  for  plaimtUt, 
and  defendant  appeal!.    Affirmed. 

H.  H.  Hoyt,  for  appellant.  WUllam  B. 
Phelps,  for  respondent 


LOVELY,  J.  Action  to  determine  the  ad- 
Terse  claims  of  defendant  to  an  unoccupied 
lot  in  "Lower  Duluth."  The  complaint  al- 
leged ownership  in  plaintiff,  that  the  propw- 
ty  was  Tacant,  and  asked  that  defendant  be 
barred  from  any  interest  therein.  lasue  was 
Joined.  The  court  found  that  the  plaintiff 
was  the  owner  of  the  lot  In  question  and 
held  that  defendant  had  no  interest  or  claim 
therein.  Judgment  was  entered  upon  the 
flmUngn,  from  which  defendant  appeals. 

PlalntifTs  ownership  rested  upon  a  Judg- 
ment and  sale  for  the  taxes  of  1886.  The 
sale  was  made  in  1888.  A  redemption  no- 
tice was  Issued  by  the  auditor  In  June,  1891, 
and  properly  served.  No  redemption  was 
ever  made,  and  the  only  qnestlon  which  ap- 
pears to  have  been  discussed  or  considered 
at  the  bearing  below  was  the  legal  sufBcien- 
cy  of  such  notice.  The  last  clause  of  this 
notice  contains  the  proTlsion  referring  to  the 
time  when  the  land  may  be  redeemed— that 
it  will  expire  "sixty  days  after  service  of  this 
notice  In  the  manner  prescribed  in  section 
87,  c.  6,  O.  L,  1877,  and  amendments  there- 
to." This  was  a  valid  notice  of  redemption, 
under  the  laws  in  force  at  the  time  of  the 
sale  (MerriU  ▼.  Dearing.  32  Minn.  479,  21  N. 
W.  721;  Kipp  T.  Johnson,  78  Minn.  84,  76  N. 
W.  73G),  but  not  at  the  time  when  it  was  la- 
med and  served,  since  It  did  not  state  that 
the  time  of  redemption  did  not  expire  until 
60  days  after  the  filing  of  proof  of  the  serv- 
ice of  the  same.  Kenaston  v.  Railway  Co., 
59  Minn.  85,  60  N.  W.  813;  Siate  v.  Halden, 
62  Minn.  246,  64  N.  W.  568.  In  the  case  of 
State  ▼.  Halden,  supra,  a  similar  notice  to 
the  one  given  by  plaintiff  was  Involved.  It 
was  said  of  tbat  notice,  which  was  held  suf- 
ficient, that  the  words  "in  the  manner,"  etc, 
used  therein,  referred,  as  their  antecedent, 


to  the  words  "service,"  etc.,  immediately 
preceding;  but  the  sale  which  controlled  in 
that  case  took  place  in  1890,  after  the  amend- 
ment to  the  statute  which  required  a  state- 
ment therein  making  the  time  available  to 
the  owner  to  redeem  dependent  not  only  up- 
on aO  days  after  service,  but  after  proof 
thereof  had  been  filed.  A  reference  to  the 
statute  in  force  at  the  time  of  the  sale  nei- 
ther adds  anything  to,  nor  takes  anything 
from,  the  previous  words,  providing  a  limita- 
tion of  time  for  service,  and  was  therefore 
■ofilclent 

The  clause  in  the  redemption  notice  prece- 
ding the  last  one,  after  stating  the  amount 
required  to  make  redemption,  has  the  follow- 
ing words:  "and  delinquent  taxes,  penalties 
and  costs  accruing  subsequent  to  such  sale 
with  Interest  thereon  to  the  time  of  such  re- 
demption." It  Is  claimed  on  thla  appeal,  for 
the  fltat  time,  tbat  it  must  be  presumed  from 
this  language  that  there  were  delinquent  tax- 
es, penaltlea,  etc.,  which  have  not  been  satis- 
fied, and  under  the  role  in  Midland  Co.  v. 
Elby  (Minn.)  93  N.  W.  707,  the  notice  was 
consequently  rendered  uncertain,  by  not  stat- 
ing the  amount  of  such  delinquent  taxes.  It 
la  very  clear  from  the  record  tbat  this  point 
was  not  suggested  to  the  trial  court  Coun- 
sel for  the  defendant  at  the  clow  of  the  evi- 
dence, stated,  "We  have  Just  one  objection 
to  these  proceedings,"  and  referred  to  the 
last  clause  of  the  notice,  being  the  words  in 
the  last  clause  previously  referred  to,  and 
not  the  preceding  clause,  to  which  attention 
la  now  directed.  The  certificate  attached  to 
the  transcript  of  proceedings  by  the  trial 
judge  is  that  the  same  "does  not  contain  all 
the  evidence  adduced  by  the  plalntlfl,  and 
tbat  none  was  offered  by  the  defendant." 
Under  such  circumstances,  and  in  view  of 
the  remarks  of  counsel,  we  must  aaaome  that 
there  were  no  delinquent  taxes  on  the  land 
which  should  have  been  estimated  and  in- 
dnded  to  redeem  from  the  judgment  In 
Midland  Go.  v.  Bby,  supra,  it  was  afilrma- 
tlvely  shown  tbat  there  were  delinquent  tax- 
es at  the  date  of  the  notice  which  were  not 
included  in  the  amount,  and  it  was  held  that 
the  general  statement  that  the  owner  must 
pay  subsequent  delinquent  taxes  was  not 
sufficient,  unless  the  amount  was  also  stated; 
but  here  there  were  no  delinquent  taxes  es- 
tablished, and  the  reference  thereto  In  the  no- 
tice upon  which  the  supposition  of  counsel  la 
based  should  be  treated  as  surplusage. 

The  view  that  this  reference  to  delinquent 
taxes  (which  was  in  the  form  In  use)  neces- 
sarily implies  their  existmce  would  In  this 
case  presume  error  on  the  part  of  the  trial 
Judge,  In  opposition  to  the  rule  that  in  the 
absence  of  a  proper  showing  to  the  contrary, 
all  inferences  are  in  favor  of  its  findings  of 
fact  and  eveiy  reasonable  Intendment  whldi 
might  be  implied.  Eklund  v.  Martin,  87 
Minn.  441,  92  N.  W.  406.  Hence  the  finding 
that  the  plaintiff  was  the  owner  of  the  prop- 
erty in  controversy,  including  every  fact  ma- 
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terlal  to  Us  title,  excludes  the  existence  of 
sncb  delinquent  taxes  at  the  time  of  the  no- 
tice. 
Judgment  affirmed. 


PBRBY  ▼.  TOZER. 
(Supreme  Oonrt  of  Minnesota.    Not.  IS,  1903.) 

MASTKR  AND  SERVANT— EMPLOTUENT  Or  IN- 
FANT—INJURY  TO  EMPLOYft-NEaU- 
aSNCB—BVIOENCB— DAMAGES. 

1.  The  employment  of  an  infant  between  the 
ages  <tt  14  and  16  years  in  a  sawmill,  whose 
owner  had  not  procured  a  certificate  from  the 
school  anperintendent  or  school  board  permit- 
ting sacb  employment,  as  provided  for  in  chap- 
ter 171,  p.  886.  Laws  1885,  is  illegal ;  and  if  In- 
jury resolts  to  the  employ^  who  is  within  such 
age  from  a  failure  to  properly  guard  dangerous 
machineiT  at  which  he  was  required  to  work, 
these  facts  make  a  prima  fade  case  for  dam- 
ages against  the  employw. 

2.  Bridence  considered,  and  Md  that  it  rea- 
sonably tends  to  support  the  alleged  negligence 
of  defendant  in  failing  to  properly  guard  dan- 
gtrom  maohinery  operated  in  connection  with 
a  slab  conveyor  in  a  sawmill  where  plaintiff 
was  employed;  alsb  that  plaintiff  bad  not  aa- 
somed  the  risks  incurred  by  his  employment, 
and  was  not  guilty  of  any  want  of  care  which 
contributed  to  his  injury, 

3.  Where  the  eridence  tended  to  show  that  a 
boy  of  14  years  of  age  was  so  seriously  Injured 
that  an  amputation  of  his  right  Iw  below  the 

he  suffei 


r,  and  that  be  suffered  consid- 
erable patai  and  injury,  hM,  that  a  verdict  of 
$7,760  cannot  be  held  excesaiTS. 
(SyUabna  by  tite  Court.) 

Appeal  from  District  Court,  Washington 
County;    W.  C.  WllUston,  Judge. 

Action  by  James  Elmer  Perry,  liy  John  H. 
EL  Scott,  against  David  Tozer.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Appellant  assigned  as  error  the  following 
excerpt  from  the  charge  of  the  trial  court: 
There  is  a  statute  In  this  state  which  pro- 
vides that  no  child  actually  or  apparently 
under  the  age  of  16  years  shall  be  employed 
In  any  factory,  workshop,  or  mechanical  es- 
tablishment unless,  etc.  •  •  •  The  em- 
ployment ot  the  plaintiff  by  the  defendant 
was  in  violation  of  that  statute,  and,  such 
being  tbe  situation,  I  Instruct  you,  gentle- 
men, tbat  the  plaintiff  being  under  the  age 
of  16  years,  and  having  been  Injured  by  the 
machinery  which  It  was  his  duty  to  operate^ 
that  that  fact  that  he  was  so  Injured  is  evl- 
denoe  tending  to  show  that  the  injury  ra- 
celved  by  the  plaintiff  was  caused  by  the  neg- 
ligence of  the  defendant:  or.  In  other  words, 
that  fact  that  such  employment  was  In  vio- 
lation of  tbe  statute,  coupled  with  the  fact 
tbat  plaintiff  was  injured  by  the  machinery 
wblch  In  the  line  of  his  duty  he  was  re- 
quired to  work  at  and  with,  is  prima  facie 
evidence  of  negligence  on  the  part  of  tbe  de- 
fendant Tbat  la.  If  the  plaintiff,  after  in- 
troducing evidence  tending  to  show  that  be 
was  under  16  years  of  age,  that  he  was  em- 
ployed by  tbe  defendant  to  work  In  bis  mill, 
tbat  he  was  injured  by  machinery  in  use  at 


the  place  where  he  was  required  to  work— If, 
after  having  given  that  evidence,  tbe  plaintiff 
should  have  introduced  no  evidence,  then  it 
would  be  the  duty  of  the  jury  to  return  a 
verdict  for  the  plaintiff." 

Morton  Barrows,  for  appellant.  A.  W,  Bel- 
over,  for  respondent. 

£<UV£1L¥,  J.  Action  to  recover  for  per- 
sonal Injuries  sustained  by  a  boy  of  14  years 
while  employed  in  defendant's  sawmill  at 
South  Stillwater.  There  was  a  verdict  for 
plaintiff.  This  appeal  is  from  an  order  de- 
nying defendant's  motion  for  Judgment  not- 
withstanding the  verdict,  or  a  new  trial  In 
tbe  alternative. 

The  evidence  tended  to  show  that  plaintiff 
bad  worked  In  defendant's  mill  tending  a 
"slab  conveyor"  24  days  when  the  accident 
occurred.  The  purpose  of  the  slab  conveyor 
was  to  transmit  boards  to  two  circular  saws, 
where  they  were  to  be  cut,  and  from  thence 
carried  to  a  place  below,  where  such  pieces 
OS  could  be  used  for  lumber  would  be  pick- 
ed out  by  other  servants.  Part  of  the  work- 
ing machinery  connected  with  the  slab  con- 
veyor consisted  of  two  metal  sprocket  wheels, 
the  iq»per  one  fkstened  to  a  shaft  near  tbe  top 
of  a  table  where  the  saws  were  set,  adjoin- 
ing wblch  plalntifl  was  required  to  stand, 
the  surface  being  at  bis  breast  The  lower 
sprocket  wheel  was  adjusted  on  a  shaft  three 
feet  below  the  upper  one.  Both  wheels  were 
kept  In  motion  by  chain  belting,  whereby  the 
attached  shafts  and  saws  thereon  were  pro- 
pelled with  great  velocity.  It  was  the  plain- 
tifTs  duty  to  stand  upon  a  platform  adjacent 
to  tbe  lower  wheel,  which  was  covered  to 
some  extent  by  a  wooden  box.  He  was  re- 
quired to  oil  the  nuichlnery,  handle  the  levers 
which  stopped  the  movement  of  the  sprocket 
chains  and  shafts,  keep  pieces  of  wood  from 
accumulating  in  front  of  the  saws  to  prevent 
their  being  clogged.  The  necessity  for  re- 
moving the  refuse  wood  from  the  front  of 
the  saws  was  quite  frequent  snd  required 
plaintiff  to  use  a  stick,  and  to  reach  forward 
over  the  table  to  accomplish  this  purpose. 
When  the  accident  occurred  plalntifl  was 
standing  with  his  feet  near  the  guard  of  the 
lower  sprocket  wheel.  In  attempting  to  re- 
move pieces  of  refuse  wood  which  were  clog- 
ging the  saws,  he,  under  his  claim.  Inad- 
vertently Intruded  one  of  his  feet  Into  the 
rapidly  moving  gearing  which  was  behind  tbe 
outer  surface  of  the  box  covering.  It  was 
caught  and  pulled  into  the  machinery,  in- 
flicting Injuries  which  required  the  amputa- 
tion of  his  right  leg  below  the  knee,  with  se- 
vere consequent  pain  and  suffering.  There 
was  a  general  verdict  for  plaintiff.  Siieclal 
questions  were  submitted  at  request  of  de- 
fendant with  answers  favorable  to  plaintiff. 

Tbe  alleged  negligence  for  which  plaintiff 
seeks  recovery  is:  (1)  His  unlawful  employ- 
ment by  reason  of  his  Immature  years;  (2) 
the  neglect  of  defendant  to  properly  guard 
the  lower  sprocket  wheel  and  chain  where 


Digitized  by 


Google 


138 


ffl  NORTHWESTERN  REPORTER. 


(Minn. 


bis  foot  was  canght;  and  (3)  the  faOnre  by 
his  employer  to  give  proper  -warnings  and  In- 
Btructlons  of  the  risks  incurred  In  the  serr- 
ice.  The  assignments  of  error  question  the 
sufficiency  of  the  evidence,  the  propriety  of 
several  instructions  given  at  the  trial,  as  well 
as  the  refusal  to  give  others  in  behalf  of  de- 
fendant 

From  an  examination  of  the  entire  evidence 
we  are  satisfied  that  it  reasonably  tends  to 
show  that  the  guards  in  front  of  the  gearing 
where  plaintUTs  foot  was  caught,  which  to 
outward  appearances  protected  him,  would 
permit  the  slipping  of  the  operator's  foot  into 
the  revolving  machinery  behind  the  wooden 
box  covering  it;  and  whether  the  defendant 
was  negligent  in  this  respect  was  for  the 
Jury.  Neither  is  It  conclusive  that  the  plain- 
tiff was  required  to  have  made  a  more  thor- 
ough examination  of  the  gearing  and  guard 
near  which  he  was  required  to  place  his  feet 
while  performing  his  duties,  nor  that  he  as- 
sumed the  risks  and  hazards  occasioned  there- 
by; hence  that  part  of  the  blended  motion 
asking  for  Judgment  was  properly  denied. 
We  cannot  say,  either,  that  plaintiff  should 
have  exercised  greater  caution,  or  failed  in 
ordinary  care.  In  preventing  his  feet  from  be- 
ing caught  The  evidence  tended  to  show 
that  he  had  received  no  warning  of  danger, 
and  upon  all  these  questions  the  verdict  mast 
be  held  conclusive,  and  allowed  to  stand,  un- 
less there  was  error  in  respect  to  a  material 
instruction  upon  the  burden  of  proof,  and  the 
damages  are  so  large,  in  view  of  plaintiff's 
injuries,  as  to  indicate  that  it  was  the  result 
of  passion  and  prejudice. 

The  serious  question  for  our  consideration 
on  this  review  arises  upon  an  instruction 
wherein  the  court,  in  reference  to  plaintiff's 
age,  attempted  to  give  effect  to  two  legisla- 
tive enactments  of  this  state— chapter  171,  p. 
386,  Laws  1885,  as  amended  by  chapter  360, 
p.  625,  Laws  1897.  The  first  section  of  chap- 
ter 171.  p.  386,  Laws  1895,  forbids  the  em- 
ployment of  children  under  14  years  of  age  in 
any  factory,  workshop,  or  mine.  Section  2 
prohibits  any  child  who  can  attend  school 
from  being  employed  at  any  occupation  dur- 
ing school  hours.  Section  8  provides  that 
the  commissioner  of  labor  and  assistant  fac- 
tory inspector  shall  have  a  right  to  demand 
a  certificate  of  the  physical  fitness  of  infants 
for  labor  from  some  regularly  licensed  physi- 
cian. Section  7,  which  Is  specially  material 
here,  provides  that:  "No  child  actually  or  ap- 
parently under  sixteen  years  of  age  shall  be 
employed  in  any  factory,  workshop  or  mer- 
cantile establishment  or  In  the  service  of  any 
public  telegraph,  telephone  or  district  mes- 
senger company,  or  other  corporation,  unless 
the  person,  firm  or  corporation  employing  said 
child  procures  and  keeps  on  file  the  certificate 
required  in  the  case  of  such  child  by  the  fol- 
lowing section,  and  also  keeps  on  file  a  full  and 
complete  list  of  such  children  employed  there- 
in." Section  8  provides  that  in  towns  or  cit- 
ies having  a  superintendent  of  schools  the 
certificate  provided  for  in  section  7  shall  be 


Issued  by  him,  or  when  there  Is  no  superin- 
tendent of  schools  then  by  a  member  of  the 
school  board;  and  provides  for  a  statement 
therein  of  special  qualifications  of  the  child. 
Section  10  provides  for  a  visitation  of  the 
factory,  workshop,  etc.,  by  the  superintend- 
ent of  education  and  tbe  school  tK>ard.  Sec- 
tion 12  enacts  that  "every  owner,  snperin- 
tendent  agent  or  overseer  of  any  factory, 
workshop,"  etc.,  "who  employs  or  permits  to 
be  employed  therein  or  thereby  any  child 
contrary  to  tbe  provisions  of  this  act  ae  ajij 
person  who  employs  a  child  contrary  to  tbe 
provisions  of  this  act  •  •  •  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction 
thereof  •  •  •  ghall  be  fined  not  less  tlian 
$20.00  or  more  than  $50.00  for  every  offense." 
And  that  "a  failure  to  produce  to  an  officer 
or  employ^  of  tbe  bureau  of  labor,  or  to  t 
member  or  authorized  agent  of  the  board  of 
education  or  board  of  trustees  of  any  scboot 
district  on  demand,  the  certificate  and  regis- 
ter required  by  this  act  shall  be  prima  facie 
evidence  of  the  illegal  employment  of  the 
child  whose  certificate  is  not  produced."  This 
law  was  amended  by  chapter  360,  p.  623. 
Laws  1897,  which  provides  that:  "No  cbild 
under  fourteen  years  of  age  shall  be  employ- 
ed at  any  time  in  any  factory  or  workshop  or 
about  any  mine.  No  such  child  shall  be  em- 
ployed In  any  mercantile  establishment  nor 
in  tbe  service  of  any  telegrapli,  telephone  or 
public  messenger  company  except  daring  tbe 
vacation  of  the  public  schools  In  tb.e  town 
where  such  child  is  employed.  No  child  un- 
der 16  years  of  age  shall  be  employed  at  any 
occupation  dangerous  or  injurious  to  life,  Ibnb, 
health  or  morals."  Section  5  of  the  previous 
law  is  amended  so  that  it  reads  as  follows: 
"Whenever  It  appears  upon  due  examination 
that  the  labor  of  any  minor  who  would  be 
debarred  from  employment  under  the  provi- 
sions of  sections  two  and  four  of  this  act 
(prohibiting  the  employment  of  infants,  so  as 
to  prevent  their  attendance  upon  scbooi)  is 
necessary  for  the  support  of  the  family  to 
which  said  minor  belongs,  or  for  his  own  sup- 
port, the  scbooi  board  or  board  of  school  trus- 
tees of  the  city,  village  or  town  in  which  said 
child  resides  may  In  the  exercise  of  their 
discretion,  issue  a  permit  or  excuse  authoriz- 
ing the  employment  of  such  minor  within 
such  time  or  times  as  they  may  fix."  The  un- 
disputed evidence  tended  to  show  that  at  the 
time  of  plaintiff's  employment  he  was  three 
days  past  his  fourteenth  birthday.  No  evi- 
dence was  offered  to  show  that  tbe  certifi- 
cate provided  for  in  section  12  of  the  act  of 
1896  had  been  procured,  or  was  In  posses- 
sion of  defendant  nor  was  it  disputed  that 
such  employment  was  illegal  in  this  respect 
and  subjected  defendant  to  the  penalties  pro- 
vided for.  The  instruction  given  by  the  trial 
court-  which  counsel  for  defendant  challen- 
ges In  substance  stated  that  the  fact  that 
plaintiff  was  under  16  years  of  age  in  con- 
nection with  his  employment  In  the  savnniU 
was  In  violation  of  the  statute,  and  the  in- 
Jury  from  the  machlnerz-whlcb  ha  was  tend- 
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Ins  at  tbe  time  made  a  prima  facie  case  of 
negligence  against  defendant,  ao  ttiat,  if  tbe 
plaintur  bad  rested  upon  this  proof,  and  no 
evidence  had  been  Introduced  to  contradict  it, 
be  ^ould  have  been  entitled  to  recover.  Bat 
It  was  further  stated  by  the  court  In  qualifi- 
cation that  this  prima  facie  showing  might 
be  rebutted  by  evidence  to  show  that  the  ma- 
chine which  caused  plaintiff's  Injury  was 
properly  guarded,  or  that  the  plaintiff'  himself 
contributed  to  the  accident. 

Leaving  out  of  consideration  the  probable 
effect  of  these  instructions,  it  may  be  said 
that  tbe  evidence  to  show  that  plaintiff  ex- 
ercised the  care  for  his  own  protection  re- 
quired by  one  of  his  years  was  sufficient  to 
sustain  the  verdict,  and,  had  the  court  omit- 
ted to  Inatruct  that  the  burden  was  upon  tbe 
defendant  to  establish  these  facts  In  defense, 
we  should  not  have  doubted  that  It  was  our 
duty  to  approve  the  findings  of  the  Jury;  but 
the  question  is  clearly  presented  by  this  in- 
struction whether  the  violation  of  the  stat- 
ute, followed  by  injury  from  causes  neces- 
sarily incident  to  the  employment  and  busi- 
ness of  defendant,  shifted  the  burden  others 
wise  Imposed  upon  plaintiff,  but  upon  mature 
reflection  we  think  our  doubts  In  this  respect 
mnat  be  resolved  In  favor  of  the  plaintiff. 

Connsel  for  defendant  insists  that  the  stat- 
utes from  which  we  have  quoted  at  length, 
so  far  as  the  same  related  to  children  of  the 
age  of  plaintiff,  were  Intended  to  secure  for 
their  benefit  educational  benefits  only;  there- 
fore could  not  be  regarded  as  a  proximate 
cause  of  an  accident  occurring  through  the 
neglect  of  the  master  to  furnish  reasonably 
safe  instrumentalities  for  their  work  upon 
dangerous  Instrumentalities,  or  in  properly 
protecting  the  same,  or  the  failure  to  give 
necessary  Instructions  to  an  Injured  lad  of 
the  specific  risks  he  incurred.  We  cannot 
adopt  the  view  that  the  sole  object  of  these 
statutes  was  to  secure  educational  advanta- 
ges to  children.  Neither  the  history  of  the 
subject  nor  the  terms  of  the  enactments 
themselves  will  justify  such  a  conclusion. 
About  the  middle  of  the  last  century,  when 
England  had  achieved  marked  success  In  the 
development  of  Its  mines,  which  furnished 
the  means  to  operate  Its  workshops  by  steam 
power,  and  thereby  attained  its  commercial 
supremacy  in  the  world  markets,  cheap  child 
labor  was  largely  utilized,  to  the  detriment 
of  tbe  morals,  health,  and  personal  safety 
of  verj  many  young  children,  which  aroused 
the  humane  and  charitable  impulses  of  the 
reformers  and  philanthropists  of  that  coun- 
try, who  conducted  an  earnest  and  effective 
propaganda  to  mitigate  the  evils  that  de- 
prived the  objects  of  their  solicitude  of  the 
benefits  of  education  and  moral  Instruction, 
subjecting  them  to  the  evils  of  a  servile 
peonage,  to  minister  to  the  selfishness  of  tbe 
employer.  In  1878  this  agitation  resulted  in 
a  parliamentary  codification  of  several  for- 
mer enactments  embracing  a  complete  sys- 
tem to  enlarge  the  scope  of  existing  laws, 


wherein  not  only  the  direct  Interests  of  tbe 
children  themselves  were  considered  as  an 
Important  factor  in  the  scheme,  but  also 
the  prevention  of  Ignorance,  suffering,  and 
crime,  with  their  results  to  the  public  wel- 
fare. A  reference  to  the  history  of  the 
"factory  acts"  of  England,  which  may  be 
found  in  any  modem  encyclopeedia,  clearly 
Indicates  that  these  laws  were  adopted  not 
only  to  diminish  Ignorance  and  Immorality, 
but  also  to  prevent  the  maiming  and  injuring 
of  young  children  In  hazardous  occupations, 
whereby  they  would  become  burdens  upon 
the  public.  Our  own  statutes  from  which  we 
have  quoted  above  are  not  as  complete  nor 
as  systematically  arranged  as  the  perfected 
English  scheme,  yet  It  seems  quite  apparent 
that  the  protection  of  life  and  limb  among  the 
uneducated  infants  of  the  state  was  Intended 
as  well  as  in  the  English  prototype.  While  a 
distinction  is  made  In  our  law  between  chil- 
dren under  14  years  and  those  between  14 
and  16  years,  the  difference  is  one  of  de- 
gree, not  in  tbe  obligations  Imposed.  This  Is 
but  a  fair  Inference  from  our  previous  views 
of  the  capacity  of  Infants  to  protect  them- 
selves from  the  dangers  contemplated,  for  we 
do  not  have  to  look  beyond  the  decisions  of 
this  court  to  find  evidence  that  the  Intelli- 
gence of  the  youth  who  are  engaged  In  haz- 
ardous employments  is  a  material  .fact  for 
the  consideration  of  the  Jury  to  determine 
whether  they  assume  the  risks  incurred 
or  contribute  to  unfortunate  results  arising 
therefrom.  Twist  v.  M.  &  St  P.  R.  K.  Co., 
39  Minn.  164,  89  N.  W.  402,  12  Am.  St  Rep. 
626;  Hepfel  v.  St  P.,  M.  &  M.  Ry.  Co.,  49 
Minn.  263,  51  N.  W.  1049. 

Counsel's  claim,  broadly  stated.  Is  that  It 
was  the  operation  of  the  machinery,  and,  at 
most,  the  Im];»'oper  protection  of  tbe  same, 
that  was  the  proximate  cause  of  the  Injury, 
and  not  the  violation  of  the  statute.  This 
claim  finds  support  in  some  decisions,  nota- 
bly that  of  Ooodwillie  v.  L.  &  G.  Co.,  108 
Wis.  207,  84  N.  W.  164.  But  authorities  of 
the  highest  respectability  hold  that  the  vio- 
lation of  a  statute  prohibiting  the  employ- 
ment of  a  child  in  a  hazardous  occupation, 
where  such  employment  Is  prohibited  by 
law,  establishes  a  right  to  recover  for  neg- 
ligence; hence  In  such  cases  liability  is  to 
be  presimied  from  tbe  employment  In  diso- 
bedience of  law.  Marino  v.  Lehmaier,  173  N. 
T.  630,  66  N.  E.  672;  Breckenridge  v.  Rea- 
gan, 22  Ohio  Cir.  Ct  R.  71;  Morris  v.  Stan- 
field,  81  111.  App.  264;  Queen  v.  Dayton  Coal 
&  Iron  Co.,  95  Tenn.  458,  32  S.  W.  460,  30  L. 
R.  A.  82,  49  Am.  St  Rep.  936.  Unless  we 
can  say  that  tbe  statute  has  no  effect  In  a 
suit  for  damages  where  the  law  had  been 
violated,  we  are  required  to  hold  that  the  em- 
ployment which  the  Legislature  positively 
forbids  furnishes  evidence  tending  to  show 
at  least  presumptively  that  one  of  the  causes 
of  the  Injury  in  this  case  was  tbe  violation 
of  the  statute,  in  analogy  to  the  well-known 
doctrine  that  ordinances  regulating  the  hitch- 
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Ing  of  horses,  tbe  speed  of  trains  tn  cities, 
or  other  sabjecta  of  municipal  control  are 
held  to  be  evidence  to  sustain  the  charge  of 
n^ligence.  Weyl  ▼.  C,  M.  &  St  P.  Ky.  Co., 
40  Minn.  350,  42  N.  W.  24;  Dugan  t.  St 
P.  &  Duluth  Ry.  Co.,  43  Minn.  414,  45  N.  W. 
851.  It  Is  well  settled  that  a  wrongdoer  la  at 
least  responsible  for  the  results  likely  to  oc- 
cur, or  resulting  as  a  natural  consequence 
from  his  misconduct  or  such  as  might  have 
been  reasonably  antlc^ated.  Ransier  v.  M. 
&  St  L.  By.  Co.,  32  Minn.  331.  20  N.  W.  832. 
In  cases  of  tort  the  application  of  the  rule 
as  to  proximate  cause  Is  that  where  several 
concurring  acts,  one  of  them  a  wrongful  omls-' 
slon  of  defendant  produce  an  injury,  and  it 
would  not  have  been  produced  but  for  such 
wrongful  act  or  omission,  such  act  or  omis- 
sion is  the  proximate  cause  of  an  injury 
which  might  have  been  anticipated  as  a  nat- 
ural consequence  thereof.  Campbell  v.  City 
of  Stillwater,  32  Minn.  308,  20  N.  W.  320,  60 
Am.  Rep.  667.  And  the  doing  of  an  act  pro- 
hibited by  municipal  regulation  may  be  re- 
garded as  the  proximate  cause  of  an  injury 
which  directly  resulted  from  other  sources. 
Salisbury  v.  Herchenroder,  106  Mass.  468,  8 
Am.  Rep.  354. 

It  Is,  however,  of  doubtful  atlUty  to  rdlne 
upon  tbe  role  expressed  by  the  maxim,  "Cau- 
sa proxlma  non  remota  spectator,"  for  plain- 
tifTs  right  of  action  rests  upon  the  broad 
ground  that  where  a  statute  requhres  an  act 
to  be  done  or  abstained  from  by  one  person 
for  the  benefit  of  another,  then  an  action  lies 
in  tbe  lattefs  favor  against  the  former  for 
neglect  in  such  act  or  abstinence,  even 
though  the  statute  gives  no  special  remedy. 
Even  the  Imposition  of  a  penalty  by  the 
statute  does  not  oust  the  remedy  by  in- 
dictment nor,  a  fortiori,  by  suit  for  negli- 
gence, unless  the  penalty  be  given  to  the  par- 
ty injured  in  satisfaction  for  Injury.  Whar- 
ton on  Neg.  {  443.  This  principle  has  been 
recognized  and  applied  in  this  state,  and  It  is 
now  well  settled  that  where  a  statute  or  mu- 
nicipal ordinance  Imposes  upon  any  person  a 
specific  duty  for  tbe  protection  or  benefit  of 
others,  if  he  neglects  to  perform  that  duty  he 
Is  liable  to  those  for  whose  protection  or  ben- 
efit It  was  imposed  for  any  Injuries  of  the 
character  which  the  statute  or  ordinance  was 
designed  to  prevent  Osborne  r.  McMasters, 
40  Minn.  103,  41  N.  W.  543,  12  Am.  St  Rep. 
698.  From  the  Investigation  we  have  made 
of  the  reasons  for  the  statute  upon  which  the 
instruction  of  the  trial  court  was  based,  we 
have  reached  the  conclusion  that  the  certifi- 
cate which  tbe  school  authorities  are  to  give 
upon  their  examination  of  an  Infant  was  in- 
tended to  secure  educational  advantages  to 
the  subjects  of  legal  solicitude,  and  likewise 
to  vest  in  the  school  officials  the  power  to  de- 
termine, in  the  exercise  of  wise  judgment 
whether,  from  the  intelligence  and  capacity  of 
such  Infant  it  would  be  reasonably  safe  for 
him  to  engage  in  dangerous  occupations.  Tbe 
failure  to  obtain  this  certificate  was  a  viola- 


tion of  the  statute,  and  entitled  the  plalntm 
to  a  remedy  for  the  negligent  acts  of  defend- 
ant Hence  it  was  proper  to  give  effect  to 
the  conceded  disregard  of  the  law,  and,  where 
an  injury  Is  within  the  mischief  of  tbe  stat- 
ute, it  is  not  easy  to  see  how  less  weight 
could  be  given  to  the  statute  than  was  ex- 
pressed by  the  instruction  of  the  trial  court 
which  makes  the  violation  of  the  law.  with 
consequent  bijury  from  the  dangerous  ma- 
chinery In  use  in  defendant's  mill,  prima  fa- 
de, bat  not  oonclnalye,  of  plalntUTs  rlCht  to 
recover. 

In  the  remaining  assignments  there  are  bct- 
etal  criticisms  of  the  charge  of  the  trial 
court  and  the  refusal  of  defendant's  requests. 
We  have  considered  these  carefully,  and  are 
of  the  opinion  that  the  charge  as  a  whole 
properly  defined  the  relation  of  master  and 
servant  and  the  relative  obligations  in  the 
exercise  of  the  duty  and  care  owing  to  each 
by  the  other.  Where,  in  some  instances,  the 
court's  instmctlons  are  not  accurate  expres- 
sions of  the  law,  a  reference  to  other  por- 
tions of  the  charge  shows  that  the  Jury  oonld 
not  have  been  misled  to  defendant's  injury. 
Of  the  charge  as  a  whole  it  may  be  said  that 
it  was  exceptionally  clear  and  able,  and  gars 
the  law  required  for  the  protection  of  defend- 
ant's interest  as  effectually  as  conld  be  ze- 
qnired. 

The  wounds  inflicted  upon  plaintiff  were 
severe  and  extremely  painful.  He  was  con- 
fined to  the  house  for  a  considerable  portion 
of  time  undergoing  a  surgical  oi>eration  which 
has  crippled  him  for  life.  In  view  of  bis  age, 
the  severity  of  his  bijurles,  the  suffering 
caused  thereby,  and  his  permanent  disability, 
we  do  not  think  that  the  Inference  la  to  be 
drawn  from  the  verdict  of  $7,760  that  it  was 
the  result  of  passion  and  prejudice  by  the 
Jury. 

Order  aiBrmed.  ' 


IflEEN  et  al.  v.  PIONEER  PASTEURIZINO 

CO.  et  al. 
(Supreme  Court  at  Minnesota.    Nov.  20.  1903.) 

OORPORA'nONS— UABIUTT   Or   8TOCKHOU>< 
BB& 
LThe  articles  of  incorporation  of  the  Pio- 
neer Pasteurising  Company  authorised  it  to  en- 
gSKe  in  the  business  of  "bnying.  mannfactorine 
and  dealing  in  milk,  cream,  butter,  cheese,  and 
other  dairy  products,  and  pastearlEing  and  treat- 
ing said^  mUk,^  and  packlDg,  storing,   handling 
and  selling  said  prodacta  when  bo  pastenrizea 
and  treated."    Held  not  ezclusiyely  a  mannfae- 
turing   or   mechanical   corporation,    within   the 
meaning  of  article  10,  S  3,  of  the  state  Consti- 
tutioD,  and  that  the  stockholders'  liability  for 
its  debts  exists. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Ofalsago  Ooun- 
ty;    F.  M.  Crosby,  Judge. 

Action  by  Fred  W.  Meen,  on  behalf  of 
himself  and  others,  against  the  Pioneer  Pas- 
teurizing Company  and  others.  Demurrer 
to  complaint  overruled,  and  defendants  ap- 
peaL    Affirmed. 


Digitized  by 


Google 


Miun.) 


THOMAS  T.  SMITH. 


141 


P.  H.  A  ▲.  P.  Stolberg,  for  appellants.  P. 
M.  QTist,  for  regpondentSL 

BROWN,  J.  AcUpn  to  enforce  the  Indi- 
vidual liability  of  stocktaoldera  of  a  corpora- 
tion. A.  genwal  demurrer  was  interposed 
to  the  complaint  in  the  court  below,  which 
was  OTermled,  and  defendants  appealed. 

The  only  question  involved  in  the  case 
Is  whether  the  Pioneer  Pasteurizing  Compa- 
ny was  organized  as  a  manufacturing  or 
mechanical  corporation,  within  the  meaning 
4>f  article  10,  S  3.  of  the  state  Constitution. 
If  It  was,  the  stockholders  are  not  liable  for 
the  debts  of  the  corporation,  and  the  demur- 
rer to  the  complaint  should  have  been  sus- 
tained. The  articles  of  Incorporation,  In  de- 
fining the  powers  and  authority  of  the  cor- 
poration, provide  "that  the  general  nature  of 
the  business  of  said  corimration  is  and  has 
always  been  baying,  manufacturing  and  deal- 
ing in  milk,  cream,  butter,  cheese,  and  oth- 
er dairy  products,  and  pasteurizing  and  treat- 
ing said  milk,  and  packing,  storing,  handling 
and  selling  said  products,  when  so  pasteur- 
ised and  treated,  and  acquiring,  holding,  us- 
ing and  leasing  all  machinery,  patents  and 
apparatus  pertaining  to  and  used  in  said 
business,  and  for  the  whole  or  any  part  of 
said'  purpose  as  stated  in  its  article  of  Incor- 
poration." It  is  urged  by  defendants  that 
the  only  authority  conferred  by  the  articles 
«f  association  is  that  of  manufacturing  but- 
ter, cheese,  and  other  dairy  products,  the 
pasteurizing  of  milk  anA  cream,  and  han- 
dling, packing,  storing,  and  selling  such  prod- 
ucts when  so  manufactured  and  pasteurized. 
But  a  fair  construction  of  the  language  quot- 
ed clearly  authorizes  the  corporation  to  en- 
gage in  the  business  of  "buying,  manufactur- 
ing and  dealing"  in  butter,  cheese,  and  other 
-dairy  producta,  and  the  pasteurizing  and 
treating  milk  and  cream  Is  an  additional 
power.  The  tme  test  in  cases  of  this  kind. 
In  determining  the  nature  and  character  of  a 
corporation,  la— applying  It  to  the  facts  of 
the  case  at  bar^lf  the  corporation  had  en- 
gaged exclusively  in  buying  and  seihng  milk, 
cream,  batter,  and  cheese,  whether  the  milk 
and  cream  were  pastenrlzed  or  the  bntter 
and  cheese  manufactured  by  It  or  not,  could 
proceedings  have  been  maintained  to  forfeit 
its  charter  on  the  gionnd  that  it  was  doing 
a  business  not  authorized  or  warranted  by 
its  articles  of  association?  Clearly  not.  The 
articles  fnlly  warrant  it  to  engage  In  the 
business  stated,  without  pasteurizing  <Nr  treat- 
ing milk  at  all,  and  without  manufacturing 
the  bntter  or  cheese  by  it  sold.  The  corpora- 
tion is  aafliorlzed  to  apply  the  process  of 
pasteurizing  milk,  and  to  manufacture  but- 
ter and  cheese,  bat  that  Is  not  the  exclusive 
or  only  purpose  of  its  creation.  It  could  buy, 
sell,  and  deal  generally  In  sodi  arttdes  wltb- 
oat  tatfringlnf  in  the  least  i^on  the  sndior- 
tty  reserved  to  It  by  the  articles  of  assoda- 
tlOB.  The  case  to  very  similar  in  essential 
nspects   to   Becelvership   Minn.    Threshing 


Co.  (Minn.)  95  N.  W.  767.  While  the  inten- 
tion of  the  parties  in  forming  the  corporation 
to  controlling  In  determining  the  purpose  for 
which  the  corporation  was  created,  that  In- 
tention must  be  ascertained  from  the  lan- 
guage of  the  articles  of  association  defining 
the  purposes  of  the  corporation.  As  the  plain 
language  under  consideration  authorizes  the 
corporation  to  engage  in  a  business  otber 
than  of  a  mechanical  or  manufacturing  na- 
ture, and  as  the  additional  power  is  not  es- 
sential to  its  manufacturing  or  mechanical 
business.  It  was  not  organized  exclusively 
for  manufacturing  or  mechanical  ptu-poses, 
and  the  Individual  liability  of  the  stockhold- 
ers for  its  liabilities  and  debts  exists.  The 
demurrer  to  the  complaint  was  properly 
overruled. 

Order  afSrmed. 

START,  a  J„  absent,  sick,  took  no  part. 


THOMAS  T.  SMITH. 

(Supreme  Court  of  Minnesota.    Nov.  6,  190S.) 

INJUKT  TO  BMPLOTA  —  BVIDBNCB  —  NIBOU- 
OBNCB  OF  nSLUOVf  BBRVANT. 

1.  Held,  in  a  personal  injury  actioi^  that  the 
testimony  was  InsQlScient  to  justify  the  jury  in 
finding  that  the  defendant  was  negligent  in 
standrng  certain  boiler  tubes  nprij^ht  In  hit  shop, 
one  of  which  fell  upon  the  plaintiff,  a  workman, 
therebv  causing  the  Injuries  complained  of. 

2.  The  rale  laid  down  in  Franklin  v.  Winona 
Company,  84  N.  W.  898,  37  Minn.  409,  6  Am. 
St.  Kep.  8S6,  that,  where  the  negligence  of  the 
master  combines  with  the  negligence  of  a  serv- 
ant, the  two  contributing  to  prodnce  an  Injury 
to  another  servant,  who  is  himself  free  from 
negligence,  the  master  is  liable,  held  applicable 
In  this  case. 

(SyUabos  by  the  Court) 

Appeal  from  District  Court  Hennepin 
County:    Charles  M.  Pond,  Judge. 

Action  by  Mathias  Thomas  against  Henry 
H.  Smith.  Verdict  for  plaintiff.  From  an 
order  denying  an  alternative  motion  for  judg- 
ment notwithstanding  the  verdict,  car  for  a 
new  trtol,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Glapp  &  Macartney  for  appellant  H.  0. 
Richardson  and  C.  P.  Barker,  for  respond- 
ent 

COLLINS,  J.  Thto  action  was  brought  to 
recover  for  personal  injuries  received  by  the 
plaintiff  while  in  defendant's  employ  as  a 
bollermaker's  helper,  defendant  being  the 
owner  of  the  shop  in  which  the  accident  hap- 
pened. The  verdict  was  for  the  plaintiff  In 
the  sum  of  $1,600,  which  was  subsequently 
reduced  by  the  court  to  f  1,000.  The  appeal 
to  from  an  order  denying  defendant's  alter- 
native motion  for  judgment  notwithstanding 
the  verdict,  or  for  a  new  trial  We  are  of 
the  opinion  that  the  order  must  be  affirmed 
in  part,  but  that  a  new  trial  should  hate 
been  granted.  The  plaintiff  had  woriced 
about  this  shop,  which  was  a  wooden  build- 
ing, boarded  up  on  the  outside  of  a  balloon 
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frame  made  of  2x4  studding,  and  wholly  xm- 
flniabed  on  the  Inside,  for  a  few  weeks  as  a 
common  laborer,  and  was  then  set  at  work 
as  a  helper,  some  10  or  12  feet  from  where 
20  or  25  secondhand  boiler  tubes  or  flues 
were  standing  with  one  end  of  each  resting  on 
the  shop  floor  and  the  other  against  the 
boards  on  the  end  of  the  building  and  be- 
tween the  upright  studding,  which  projected 
Into  the  building  4  Inches,  and  had  been  pla- 
ced about  2  feet  apart  Each  of  these  tubes 
was  about  14  feet  In  length,  3  inches  In  diam- 
eter, and  80  pounds  weight  They  were  to 
be  used  for  repairs  as  occasion  required. 
One  of  them  fell  upon  plaintiff  while  he  was 
at  work,  causing  the  Injuries  In  question. 

In  disposing  of  this  appeal  we  will  first 
take  up  the  claim  of  defendant's  connael 
that  there  was  no  testimony  tending  to  show 
that  their  client  was  negligent  when  stand- 
ing the  tubes  vertically  against  the  end  of 
the  building— this  being  the  negligence  al- 
leged in  the  complaint  It  cannot  be  held 
that  It  was  negligence  per  se  for  defendant 
to  stand  these  tubes  upon  end  In  the  manner 
described  by  the  witnesses,  for  the  testi- 
mony failed  to  show  that  they  were  not  prop- 
erly inclined,  or  that  they  were  not  placed 
where  they  would,  under  ordinary  circum- 
stances, and  under  all  conditions  reasonably 
to  be  anticipated  by  defendant,  remain  In  po- 
sition without  falling.  This  is  particularly 
true  when  we  find  from  the  evidence  that 
the  lower  ends  were  battered  and  rough  by 
use,  so  that  there  would  be  less  danger  of 
their  slipping  upon  the  floor  than  if  they 
were  worn  smooth,  and  that  the  boards  form- 
ing the  wall  were  ontslde  the  upright  stud- 
ding, thns  forming  panels  on  the  Inside  of  the 
building  in  which  these  ends  rested.  The  tes- 
timony of  the  plaintiff  was  that  the  tubes 
were  Inclined  against  the  wall  "as  straight 
as  possible,  so  that  they  would  stand  up." 
He  further  testlfled  that,  "I  couldn't  see  how 
much  they  stood  away  from  the  wall."  And 
again:  "Well,  they  were  standing  pretty 
close— OS  close  as  possible  not  to  fall  over. 

•  •  •  They  were  close  put  together,  you 
know,  one  side  of  the  other,  and  sometimes 
over   each  other,   as   far  as   I   could   see. 

*  •  •"  On  cross-examination  plaintiff  stat- 
ed, in  answer  to  a  question  as  to  how  far  the 
lower  ends  of  the  tubes  were  from  the  bot- 
tom of  the  wall,  that:  "I  don't  remember. 
They  was  standing  very  close  to  the  wall; 
that  ia,  quite  close.  I  never  looked  behind 
them,  because  we  couldn't  look  behind  them. 
They  were  stHudlng  close  to  the  wall,  so  they 
wouldn't  topple  back.  They  stood  up  very 
straight  next  to  the  wall,  so  that  they 
wouldn't  fall  over,  so  they  would  shake  as  lit- 
tle from  the  floor  as  possible."  Asked  if  he 
could  tell  how  far  away  they  were  from  the 
wall,  his  answer  was,  "I  couldn't  tell."  An- 
other witness,  who  was  foreman  of  the  shop 
at  the  time  of  the  accident,  testlfled  that  the 
lower  ends  of  the  flrst  row  of  tubes  were 
about  a  foot  and  a  half  from  the  wall,  and 


that  "the  distance  ran  all  the  way  from  a 
floot  and  a  half  to  three  and  a  half  feet" 
This  was  all  the  testimony  as  to  the  manner 
in  which  the  tubes  were  set  up  against  the 
wall  of  the  building  and  between  the  stud- 
ding. The  shop  foreman  testified  that  this 
way  of  setting  up  boiler  tubes  was  usual  in 
such  shops.  "Sometimes,"  he  said,  "we  lay 
them  down  and  sometimes  we  stand  them 
up."  There  was  absolutely  no  testimony  In- 
troduced by  the  plaintiff  tending  to  show 
how  the  tube  in  question  came  to  fall;  in 
fact  he  stated  that  he  did  not  know.  At  the 
argument  it  was  urged  that  the  fall  might 
be  attributed  to  the  Jarring  of  the  buUding. 
caused  by  the  machinery  operated  tberdn, 
or  perhaps  to  the  moving  of  heavy  boilers 
on  the  floor,  which  were  being  repaired;  bat 
there  was  no  testimony  offered  by  plaintiff 
from  which  the  Jury  would  be  Justified  in 
finding  that  the  machinery  was  in  motion, 
or  that  a  boiler  was  being  moved,  or  that 
there  was  any  Jarring  which  operated  upon 
the  tube  at  this  particular  time.  This  was 
the  condition  of  the  proofs  when  plaintiff 
rested  and  defendant's  counsel  moved  to  dis- 
miss. Upon  a  denial  of  this  motion  defend- 
ant introduced  Mr.  Hartel,  a  fellow  wwk- 
man  with  plaintiff,  who  testified  that  on  the 
morning  in  question  he  was  rimming  out  a 
boiler  near  the  tubes;  that  he  had  occasion 
to  raise  it,  using  a  Jackscrew  for  that  pur- 
pose; that  be  put  a  plank  about  8  feet  in 
length  across  the  edge  of  the  boiler  to  pre- 
vent the  Jack  from  Inclining  too  much;  that 
be  had  picked  this  plank  up  from  the  floor; 
that  he  generally  used,  and  there  was  pro- 
vided for  the  purpose,  an  angle  iron  or  a 
round  bar;  tliat  he  then  applied  the  screw, 
and  lifted  the  boiler  about  a  foot  and  a  half; 
that  the  plank  broke,  and  one  end  of  it  was 
thrown  with  great  force  against  tite  tubes; 
that  It  knocked  down  the  one  in  question, 
and  while  falling  it  struck  the  plaintiff. 
There  was  no  testimony  tending  to  contra- 
dict this  witness,  and  counsel  for  the  plain- 
tiff practicBlly  admits  and  assumes  that  the 
accident  tiappened  in  this  way.  On  the  evi- 
dence we  must  assume  the  same  thing,  for 
otherwise  the  cause  of  the  accident  Is  incapa- 
ble of  determination.  Two  questions  are 
raised,  first,  was  there  testimony  tending  to 
show  that  defendant  was  negligent  when  he 
caused  the  tubes  to  be  placed  in  the  position 
in  which  they  were,  with  one  end  resting  on 
the  floor  and  the  other  against  the  wall? 
and,  second,  if  there  was  not,  and  if  at  an- 
other trial  this  defect  in  the  proof  should  be 
supplied,  and  the  Jury  be  warranted  in  find- 
ing that  the  broken  plank  caused  the  negli- 
gently placed  tube  to  fall,  could  plaintiff  re- 
cover? We  are  of  the  opinion  that  at  the 
close  of  plaintiff's  case  there  was  no  testi- 
mony tending  to  show  that  the  falling  of 
the  tube  resulted  from  defendant's  negli- 
gence, and  for  this  reason  the  plaintiff  failed 
to  make  out  his  cause  of  action.  It  was  in- 
cumbent upon  the  latter  not  only  to  show 
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Mi  be  was  stmck  by  the  falling  tobe,  bat 
Mt  tbe  negligence  of  the  defendant  In  some 
ray  caused  It  to  faU.  Tbe  mere  fact  tbat 
nbea  were  placed  in  tbe  position  described, 
ind  tbat  one  of  them  fell  down,  would  not 
if  Itself  tend  to  eetabllsb  actionable  negll- 
;ence  for  whlcb  tbe  defendant  could  be  held 
esponslble  should  Injury  result,  because  such 
in  accident  might  happen  with  the  utmost 
are  on  defendant's  part  The  cause  of  the 
Uaaster  waa  wholly  left  to  conjecture  and 
peculation.  It  might  have  resulted  from  a 
arelesa  stacking  up  of  the  tubes,  and  It  might 
lot  Therefore  tbe  Terdlct  cannot  stand. 
Bat  this  defect  in.  the  proof  may  be  sup- 
;)Ued  at  another  trial,  and  if  It  should  be 
rnfficlent  to  establish  this  negligence,  and  If 
t  should  further  appear  that  Hartel  was  also 
negligent,  and  that  the  flying  plank  caused 
tbe  tube  to  fall,  the  rule  to  be  applied  Is 
that,  where  tbe  negligence  of  a  master  com- 
bines with  the  negligence  of  a  serrant,  and 
tbe  two  contribute  and  produce  an  Injury  to 
tnother  servant,  who  Is  himself  free  from 
Degligence,  tbe  master  Is  liable.  Franklin 
T.  Winona  Co.,  87  Minn.  409,  34  N.  W.  898, 
5  Am.  St  Rep.  856;  Delude  r.  Railway  Ca, 
H  lllnn.  63,  66  N.  W.  461.  See,  also,  Jobn- 
■oa  T.  Telephone  Co.,  48  Minn.  433,  61  N.  W. 
(75:  King  ▼.  RaUway  Co.,  T7  Minn.  104,  79 
N.  W.  611;  Teal  t.  Mining  Co.,  84  Minn.  820, 
n  N.  W.  837. 

We  do  not  regard  It  necessary  to  antld- 
late  tbe  mlliigt  at  another  trial  by  comment- 
iof  opon  tbe  alleged  errors  In  the  Introduc- 
tion of  evidence  and  in  the  charge  to  the 
^II7;  nor  to  further  consider  the  case  except 
to  say  that  the  question  of  assumption  of 
ilik  1^  plaintiff  was  for  the  Jury. 

Order  reversed,  and  new  trial  granted. 


L  LAMB  LUMBER  CO.  T.  BENSON  et  aL 
(Sopreme  Conrt  of  Minnesota.    Not.  6,  1908.) 

IUTKIUALItAN'8    UBN— FORBCLOSCBB  —  DB- 
UYKRT  or   bOHBER. 

tlo  this,  an  action  to  foredosa  a  lien  for 
lumber,  it  ia  Md  that  tbe  trial  court  did  not 
«r  in  the  admission  ef  evidenoe,  and  tbat  its 
mding  and  decision  to  tbe  effect  tbat  tbe  last 
>t«a  of  lumber  was  detivered  within  90  days 
■ext  before  the  filing  of  tbe  lien  statement, 
ud  tbit  the  plaintiff  is  entitled  to  Judgment 
'mdosing  its  lien,  with  $25  attorney's  teas, 
ut  nstained  by  the  eridencek 

(Srltaboa  by  the  Conrt) 

Appeal  frcNoii  District  Court,  Ramsey  Oonn- 
tJi  Olin  B.  Lewis,  Judge. 

Action  by  the  L.  Lamb  Lumber  Company 
ifalnst  August  Benson  and  others.  Verdict 
for  plaintiff.  From  an  order  denying  a  new 
tiial,  defendant  appeal.    Affirmed. 

F.  A.  Hutaon  and  O.  J.  Cook,  for  appel- 
Itats.   B.  H.  Bcbriber,  fOr  respondent 

START,  O.  3.  Action  to  foteclose  a  Hen 
'or  Inmber.  Tbe  complaint  alleged  tbat  on 
August  Ist  tbe  defendant  John  Frank  Skarda 


entered  Into  a  contract  wltti  Augnst  Benson 
to  build  a  barn  for  bim  on  bia  land  describ- 
ed In  the  complaint;  that  on  August  9th  the 
plaintiff  made  a  contract  with  Benson  to  fur- 
nish the  lumber  for  the  bam;  that  It  did  so 
furnish  and  deliver  such  lumber,  all  of  whlcb 
was  of  the  reasonable  value  at  $115.57,  no 
part  of  which  has  been  paid;  that  tbe  first 
Item  thereof  was  furnished  August  11th  and 
the  last  on  August  20th,  and  a  proper  lien 
statement  and  affidavit  duly  filed  November 
18,  1902;  and,  further,  that  the  sum  of  $25 
is  a  reasonable  allowance  for  plalntlflTs  at- 
torney's fees  in  this  action.  The  answer  ad- 
mitted tbat  the  plaintiff  furnished  certain 
lumber,  which  was  used  In  the  construction 
of  tbe  bam,  but  denied  that  the  plaintiff  so 
furnished  tbe  particular  lumber  alleged  in 
the  complaint,  and  alleged  that  all  the  lum- 
ber furnished  by  the  plaintiff  for  the  bam 
was  delivered  more  than  90  days  prior  to  tbe 
filing  of  any  lien  statement  The  other  al- 
legations of  the  complaint  were  put  In  issue 
by  the  answer.  The  trial  Judge  found  as 
facts  that  the  allegations  of  the  complaint 
were  trae,  and  tbat  tbe  allegations  of  the 
answer  were  not  true,  and  as  a  conclusion  of 
law  directed  Judgment  for  the  plaintiff,  estab- 
lishing and  foreclosing  its  Hen,  and  allowing 
it  $25  as  attorney's  fees.  The  defendant  ap- 
pealed from  an  order  denying  bis  motion  tar 
a  new  trial. 

The  first  alleged  error  here  urged  is  that 
the  trial  court  erred  in  admitting  In  evidence 
certain  exhibits  offered  by  the  plaintiff,  be- 
cause no  proper  foundation  was  laid  there- 
for. These  exhibits  were  in  form  receipted 
tickets  for  each  load  of  lumber  claimed  to 
have  been  delivered,  and  contained  the  num- 
ber of  tbe  order  for  tbe  lumber,  the  date  of 
delivery,  a  detailed  statement  of  tbe  kind, 
dimension,  quality,  and  i«lce  thereof.  There 
were  five  of  these  tickets.  All  of  them  (ex- 
cept No.  5,  hereafter  referred  to)  purported  to 
be  signed  by  tbe  contractor  or  bis  foreman. 
The  objection  to  the  admission  of  the  four 
tickets  was  that  tbe  signatures  thereto  were 
not  proven.  The  record  shows  that  on  the 
trial  there  was  no  substantial  dispute  that 
tbe  lumber  represented  by  these  tickets  was 
not  delivered  as  claimed.  The  lumber  de- 
scribed In  these  tickets  evidently  was  that 
certain  lumber  which  the  answer  admitted 
that  tbe  plaintiff  fumlahed,  and  which  was 
used  in  the  defendant's  bam.  Strict  proof  of 
the  signatures  to  a  part  of  the  tickets  was  not 
made,  but  there  was  ample  competent  evi- 
dence to  show  that  the  lumber  described  in 
each  of  the  fonr  tickets  was  actually  deliv- 
ered upon  the  defendant's  premises  as  claim- 
ed; '  hence  It  was  not  reversible  error  to  ad- 
mit the  tickets  In  evidence. 

Tbe  next  alleged  error  to  be  considered  la 
to  the  effect  that  the  findings  of  fact  made  by 
tbe  trial  Judge  are  not  sustained  by  the  evi- 
dence. The  burden  waa  upon  the  plaintiff  to 
show  not  only  that  the  Inmber  was  furnished 
for  the  bam,  bot  also  to  show  tbat  the  last 
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Item  thereof  was  delivered  within  00  days 
next  before  the  flling  of  the  Hen  statement 
The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  last  Item  was  deliv- 
ered on  Augnst  20th;  that  It  consisted  of  the 
lumber  described  in  ticket  No.  5;  and  that, 
while  the  ticket  was  not  signed  by  any  one, 
the  lumber  therein  described  was  on  the  day 
named  actually  delivered  as  claimed.  The 
evidence  on  the  part  of  the  defendant  directly 
tended  to  show  that  no  lumber  of  any  kind 
was  delivered  for  the  construction  of  the 
V&m.  or  otherwise  later  than  August  19th. 
If  the  dtfendanf 8  date  be  accepted  as  the 
tme  one,  the  lien  statement  was  filed  too 
late,  and  the  plaintiff  has  no  cause  of  action. 
On  the  other  hand,  if  the  plaintiff's  date  be 
the  correct  one,  the  lien  statement  was  duly 
filed.  The  evidence  on  this  question  was 
radically  conflicting.  Such  being  the  case, 
we  cannot  disturb  the  finding  of  the  trial 
Judge  to  the  effect  that  the  last  item  of  lum- 
ber was  delivered  August  20th,  and  not  be- 
fore, although,  Judged  from  the  record,  the 
evidence  seems  to  preponderate  In  favor  of 
the  defendant  Exhibit  5,  although  unsigned, 
was  properly  received  In  evidence,  in  con- 
nection with  the  evidence  directly  tending 
to  show  the  actual  delivery  of  the  lumber  as 
therein  described.  We  hold  that  the  findings 
of  fact  are  sustained  by  the  evidence. 

The  last  claim  urged  is  that  the  court 
erred  in  allovring  the  plaintiff  |26  attorney's 
fees,  because  there  was  no  proof  that  any  at- 
twney  was  employed.  There  was  direct 
proof  that  the  services  in  this  action  of  the 
person  appearing  of  record  as  attorney  for 
plaintifl  were  worth  a  sum  exceeding  (25, 
bnt  there  was  no  direct  proof  that  such  per- 
son was  in  fact  an  attorney  at  law.  The 
court,  however,  takes  Judicial  notice  of  Its 
own  officers,  and  it  was  not  necessary  to 
proTe  that  the  person  appearing  In  the  ac- 
tion as  an  attorney  was  such  in  fact  The 
claim  Is  emphatically  without  merit 

Order  affirmed. 


riNNBOAN  T.  BROWN  at  al. 
(Supreme  Court  of  Minnesota.    Nov.  6,  1903.) 

AFPBiLl<-BBTTLBD  OASS-DBSD— POWBR  OF 
ATTORNKT-OONSTRUCnON. 

L  It  is  a  proper  and  commendable  practice 
in  maUng  a  settled  case,  or  a  return  to  this 
court  on  appeal,  to  concisely  state  the  contents 
or  the  legal  effect  of  conveTances  of  land,  in- 
stead of  setting  forth  such  instruments  in  full, 
in  all  instances  wherein  there  is  no  dispute 
over  such  contents  or  legal  effect 

2.  When  a  power  of  attom«r  described  the 
land  authorized  to  be  conveyea  in  accordance 
wHh  the  government  survey,  and  recited  that 
H  came  Into  the  possession  of  the  principals  in 
the  power— husband  and  wife — as  an  additional 
homestead  aitrr,  granted  by  the  act  of  Con- 
of  June  8,  1872  (chapter  338,   17  Stat 


m.  as  amended  by  the  act  of  March  3,  1878, 
c.  274,  17  Stat  SOB,  granting  additional  home- 
steads to  soldiers,  and  the  attomev  in  fact  sub- 
sequently conveyed  the  land  described,  the  idoi- 


tity  of  the  land  is  sniBcieDtly  shown,  and  the 
antherity  of  the  agent  to  convey  the  same  prop- 
erly established. 

S.  When  a  power  of  attorney  executed  by  a 
husband  and  wife  authorises  the  agent  to  con- 
vey any  and  all  landa  which  may  come  into 
"Us"  possession  by  reason  ef  an  additional 
homestead  entry  granted  by  act  of  June  8,  1ST2. 
C  338,  17  Stat  333,  as  amended  by  act  of 
March  3,  1873,  of  the  congress  of  the  United 
States  (chapter  274,  17  Stat  006).  the  word 
"his"  refers  to  the  hnsband. 

4.  When  the  power  of  attorney  is  of  the  char- 
acter above  stated,  and  In  a  patent  from  the 
United  States  it  la  recited  that  the  land  there- 
by conveyed  was  acquired  by  the  patentee  pnr- 
suant  to  the  act  of  Congress  approved  the  20th 
of  May,  1862  (chapter  "K,  12  Stat  392).  "to  se- 
cure homesteads  to  actual  settlers  on  the  pab- 
lic  domain,  and  the  acts  supplemental  tiiereto," 
it  is  to  be  presumed  that  the  patent  was  issned 
under  the  original  act  of  1862,  or  under  one  of 
the  acts  referred  to  which  are  supplemental 
thereto,  and  a  conveyance  of  the  land  described 
in  the  patent  is  anthorized  by  the  power. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bedwood  Coun- 
ty; B.  F.  Webber,  Judge. 

Action  by  A.  J.  Flnnegan  against  Camlltt 
A.  Brown  and  others.  Judgment  for  plain- 
tiff, and  A.  A.  Brown  appeals.    Reversed. 

5.  St  O.  EIpp,  for  appellant  Somorllle  ft 
Olaen  and  A.  J.  Flnnegan.  for  respondent. 


COLLINS,  J.  This  action  was  brought 
against  several  defendants  to  determine  ad- 
verse claims  to  a  quarter  section  of  land 
In  Redwood  county.  It  was  alleged  in  the 
complaint  that  the  plaintiff  was  both  the 
owner  In  fee  and  in  possession.  The  answer 
of  the  only  defendant  who  appeared — ^A.  A. 
Brown— was  (1)  a  general  denial;  (2)  own- 
oshlp  in  fee,  as  an  affirmative  defense;  and 
(3)  ownership,  as  a  counterclaim.  It  was 
also  alleged  that  Brown  was  and  had  been 
for  many  years  In  the  actual  posseaalon  of 
the  premises.  The  court  below,  trying  the 
case  without  a  Jury,  made  its  findings  of 
fact,  wherein  It  found  that  the  plalntUC  was 
the  owner  in  fee  and  in  possession  c€  the 
west  80  acres,  and  that  whatevw  right  or 
title  he  had  to  the  east  80  was  acquired  by 
him  after  the  commencement  of  this  action. 
It  found  all  other  allegations  of  the  plead- 
ings false  and  untrue.  Its  conclusions  of  law 
were  that  the  defendants  had  no  right  title, 
or  estate  In  or  to  the  west  80,  and  that 
plaintiff  was  the  owner  and  entitled  to  the 
possession  thereof,  and  as  to  the  east  80 
that  the  action  be  dismissed.  The  appeal 'ia 
from  the  Judgment  entered  on  these  conclu- 
sions. 

For  the  purpose  of  this  opinion.  It  Is  nec- 
essary to  separate  the  160  into  two  tracts. 
The  east  half  will  be  hereinafter  refored  to 
as  the  east  80,  and  the  west  half  as  the 
west  80.  At  the  trial  the  plaintiff  offered 
in  evidence  the  record  of  a  patent  of  the 
east  80  from  the  United  States  to  John  Ja- 
cobson,  bearing  date  March  20,  1878,  and 
recorded  in  the  office  of  the  proper  raster 
of  deeds  on  April  24th  following,  but  this 
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IiateBt  Is  not  made  a  part  of  the  record  be- 
fore us.  He  next  offered  In  evidence  a  quit- 
claim deed  of  thla  tract  from  the  patentee, 
Jacobaon,  and  hla  wife,  to  himself.  An  ob- 
jection was  made  to  this  deed  upon  the 
(round  tbat  It  was  executed  and  delivered 
subsequent  to  the  date  of  the  final  joining 
of  issue  herein,  and  this  objection  was  sus- 
tained. In  behalf  of  the  defendant  there  was 
then  Introduced  In  evidence  a  certlfled  copy 
of  the  record  of  a  power  of  attorney,  exe- 
cuted hj  Mr.  and  Mrs.  Jacobson,  purporting 
to  authorise  one  S.  D.  Peterson  to  sell,  as- 
sign, and  transfer  this  east  80  acres,  de- 
scribing it  according  to  government  survey, 
"which  came  into  our  possession  by  reason 
of  an  additional  homestead  entry  granted  by 
act  of  congress  of  June  8,  1872,  as  amended 
by  act  of  March  3,  1873,  of  the  congress  of 
the  United  States,  granting  additional  home- 
steads to  soIdIer&"  This  power  of  attorney 
Is  set  out  in  full  In  the  record.  Is  dated  March 
18,  1875,  and  was  recorded  on  May  28th  fol- 
lowing. Defendant  next  offered  in  evidence 
the  record  of  a  warranty  deed  from  Jacobson 
and  his  wife,  by  their  attorney  in  fact,  S. 
D.  Peterson,  conveying  the  80  described  In 
the  power  to  Canute  A.  Brown,  of  date  May 
•,  1875.  and  recorded  In  the  office  'of  the 
Iiroper  register  of  deeds  June  2d  of  the  same 
year.  This  was  objected  to  upon  the  ground 
that  DO  power  or  authority  had  been  shovni 
In  8.  D.  Peterson  to  execute  any  deed  as 
•D  attorney  in  fact  for  the  grantors,  John 
and  Caroline  Jacobson.  It  seems  that  upon 
the  Unal  disposition  of  the  case  the  court  be- 
low sustained  this  objection.  Following  this, 
defendant  Brown  offered  and  there  were  re- 
ceived in  evidence  mesne  conveyances  through 
which  be  claimed  and  which  apparently  con- 
veyed to  blm  title  to  the  80  in  question.  We 
most  infer  from  the  record  that  the  trial 
court  denied  Brown  the  affirmative  relief  de- 
manded In  Us  answer  as  to  the  east  80  upon 
the  grotmd  that  the  power  was  insufficient 
to  authorize  the  attorney  in  fact  therein  nam- 
ed to  execute  any  deed  in  behalf  of  tbe  Ja- 
cobsoDS.  We  are  at  a  loss  to  understand 
wherein  this  power  of  attorney  Is  defective. 
Coansei  for  tbe  plaintiff  simply  call  attention 
in  their  brief  to  the  fact  that  the  United 
!!tates  patent  to  the  80  is  not  made  a  part 
of  tbe  return,  and.  further,  that  tbe  deed 
parporting  to  have  been  executed  by  tbe  Ja- 
cobsuns,  by  their  attorney  In  fact,  to  Canute 
A.  Brown,  is  also  omitted  from  tbe  record. 
We  see  no  reason  why  the  settled  case  or 
the  return  to  tbis  court  should  be  Incumbered 
by  an  exact  copy  of  eltber  of  these  Instra- 
ments.  Tbeir  legal  effect  was  dearly  stated 
lo  the  settled  case,  and,  in  the  absence  of  any 
showing  or  suggestion  that  this  statement  as 
to  their  contents  and  the  legal  effect  thereof 
is  unwarranted,  we  must  nssume  that  tbe 
patent  and  tbe  deed  were  Just  wbat  they  pur- 
port to  have  been  in  the  record— a  govern- 
ment patent  in  due  form  of  the  east  80,  In 
which  John  Jacobson  was  named  as  granteev 


and  a  warranty  deed  In  common  form.  Id 
which  Jacobson  and  his  wife,  by  tbeir  attor 
ney  In  fact,  conveyed  the  identical  80  de 
scribed  in  ttie  power  to  Canute  A.  Brown. 
Tbe  recitals  In  the  case  and  return  are  suffi- 
cient, and  this  practice  very  much  abbre 
vlated  the  record,  and  is  to  be  commended, 
instead  of  meeting  with  disapproval.  As  to 
this  80  acres,  we  are  clearly  of  the  opinion 
that  the  court  below  erred  when  as  to  it  the 
action  was  dismissed.  The  power  of  attor- 
ney describing  the  80  according  to  govern- 
ment survey  recited  that  it  came  into  the 
possession  of  the  Jacobsons  as  an  additional 
homestead  entry,  granted  by  the  act  of  Con- 
gress of  June  8,  1872,  as  amended  by  the 
act  of  March  3,  1873.  This  statement  and 
the  coinciding  description  In  the  deed  estab- 
lished the  identity  of  the  land  referred  to  in 
the  one  and  conveyed  by  the  other,  and  made 
a  prima  fade  case.  No  further  proof  that 
the  land  in  tbe  deed  was  acquired  in  the 
particular  manner  stated  in  the  power  of  at- 
torney was  necessary.  In  the  absence  of  tes- 
timony to  the  contrary. 

We  now  come  to  a  consideration  of  tbe 
west  80.  The  technical  objection  above  refer- 
red to  is  not  made  as  to  It,  for  the  exhibits 
are  set  forth  in  full.  Nor  do  we  find  it  nec- 
essary to  determine  the  question  of  pleading 
raised  upon  the  argument,  but  later  we  shall 
have  occasion  to  refer  to  the  pleadings.  It 
appears  that  the  plaintiff' Introduced  in  evi- 
dence the  record  of  a  patent  from  the  United 
States  to  Moe,  the  pertinent  part  thereof  be- 
ing in  the  following  words  and  figures: 
"Homestead  Cert.  No.  2,618.  Patent  Appli- 
cation 8,264.  The  United  States  of  America. 
To  All  Whom  These  Presents  Shall  Come, 
Greeting:  Whereas,  there  has  been  deposited 
In  the  General  Land  Office  of  the  United 
States  a  certificate  of  the  Register  of  the 
Land  Office  at  New  Ulm,  Minnesota,  whereby 
it  appears  tbat  pursuant  to  tbe  act  of  con- 
gress approved  the  20th  of  May,  1862,  to  se- 
cure homesteads  to  actual  settlers  on  the  pub- 
lic domain  and  the  actt  tupplemental  thereto, 
the  claim  of  Peter  Moe  has  been  established 
and  duly  consummated  In  conformity  to  law 
fOT  the  west  half,"  etc.,  and  conveying  title 
thereto  to  Moe  March  20,  1878.  This  patent 
was  duly  recorded  In  Redwood  county  April 
24,  1878. 

We  have  Italidzed  a  few  words  in  the 
above  excerpt  from  the  patent  for  the  pur- 
pose of  easy  reference,  and  call  particular 
attention  to  the  same.  The  plaintiff  also  In- 
troduced in  evidence  a  quitclaim  deed  of  this 
tract  of  land,  in  which  Moe  and  his  wife 
were  named  as  grantors,  and  himself  as  gran- 
tee, bearing  date  November  12,  1885,  but  not 
recorded  until  the  26th  day  of  November, 
1896,  some  three  years  after  its  execution, 
and,  as  we  understand  it,  several  months 
after  the  commencement  of  this  action.  It 
was  through  this  patent  and  the  quitclaim 
deed  that  plaintiff  asserted  title.  Defendant 
Brown  then  introduced  in  evidence  a  poww 
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of  attornej'  wbereby  and  wherein  Moe  and 
hla  wife  made  and  appointed  S.  D.  Peter- 
son "their  true  and  lawful  attorney  for  them 
and  In  their  name,  place  and  stead  do  here- 
by authorize  the  said  S.  D.  Peterson  to  take 
possession  of  and  sell,  assign  and  transfer 
any  and  all  lands  that  may  come  Into  his 
possession  by  reason  of  an  additional  home- 
stead entry  granted  by  act  of  June  8,  1872, 
as  amended  by  act  of  March  Srd,  1873,  of 
the  congress  of  the  United  States  granting 
unto  said  attorney  full  power  to  perform 
everything  whatsoever  required  and  necessary 
to  t>e  done  as  they  might  or  could  do  if  per- 
sonally present  without  revocation."  This 
Instrument  was  duly  recorded  prior  to  the 
execution  and  delivery  of  a  warranty  deed, 
also  Introduced  In  evidence,  executed  and 
delivered  May  6,  1875,  and  recorded  June 
8d  of  the  same  year,  whereby  Moe  and  bis 
wife,  by  S.  D.  Peterson,  their  attorney  in 
fact,  granted,  bargained,  sold,  and  conveyed 
unto  Canute  A.  Brown  the  80  in  question, 
and  wherein  it  was  recited  that  the  land 
described  and  set  forth  In  the  deed  came  Into 
the  possession  of  the  grantors  "as  an  addl< 
tional  homestead  entry  under  and  by  virtue 
of  an  act  of  congress  approved  June  8,  1872, 
as  said  act  was  amended  by  an  act  approved 
March  Srd,  1873,  being  an  act  giving  addi- 
tional homestead  to  honorably  discharged  sol- 
diers and  sailors  of  the  late  Rebellion."  He 
also  introduced  in  evidence  mesne  conveyan- 
ces through  which  Canute  A.  Brown's  title 
was  conveyed  to  him. 

It  will  be  noticed  that  In  the  patent  it 
was  stated  that  the  claim  of  Moe  to  the  80 
had  been  established  and  duly  consummated 
In  conformity  with  the  act  of  May,  1862, 
to  secure  homesteads  to  actual  settlers  on 
the  public  domain,  and  the  "acts  supple- 
mental thereto."  One  of  the  acts  supple- 
mental to  the  original  homestead  act  of  May, 
1862,  was  that  of  June  8,  1872,  and  another 
was  the  amendment  of  March  8,  1873,  both 
known  as  "Additional  Soldier's  Homestead 
Acts."  The  first  of  these  was  entitled  an 
act  "to  enable  honorably  discharged  soldiers 
and  sailors,  their  widows,  and  orphaned  chil- 
dren, to  acquire  homesteads  on  the  public 
lands  of  the  United  States,"  while  the  other 
was  entitled  an  act  "to  amend  an  act  relat- 
ing to  soldiers'  and  sailors'  homesteads." 
The  statute  under  which  Mr.  Moe,  as  a  dis- 
charged soldier  or  sailor,  could  acquire  an 
additional  homestead,  was  that  last  referred 
to— the  law  of  March  8,  1873— and  it  was 
this  additional  homestead,  and  no  other,  that 
Mr.  Peterson  was  authorized  to  sell,  assign, 
and  transfer.  Reference  was  expressly  made 
to  all  acts  supplemental  to  the  original  home- 
stead act  In  the  patent  of  the  United  States, 
and  this  reference  included  the  amendment 
of  1873.  The  patent,  which  is  the  highest 
and  best  evidence  of  title  to  the  land  therein 
descrilied,  was  sufficient  to  establish  the 
claim,  there  being  no  dispute  over  the  fact 
that  the  80  in  question  was  entered  as  an 


additional  homestead,  and  nnder  the  acts  re- 
ferred to  in  the  power  of  attorney.  The  pur- 
pose of  these  recitals  as  to  the  homestead 
law  is  seen  by  an  examination  of  section  4 
of  the  original  act  (Act  Cong.  May  20.  1862, 
c.  7B,  12  Stat  393),  which  provides  tliat  no 
lands  acquired  under  the  same  shall  become 
liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issuance  of  the  patent 
therefor.  The  recital  in  the  patent  is  notice 
to  all  of  the  exemption,  and  it  is  also  pre- 
sumptive evidence  that  the  patent  is  lasoed 
either  under  the  original  act,  or  under  some 
of  the  subsequent  amendatory  and  supple- 
mental acts  which  really  have  become  and 
are  considered  by  the  general  government  as 
part  thereof.  The  power  of  attorney  fully 
authorized  the  conveyance  of  any  tract  of 
land  which  Mr.  Moe  might  acquire  under  the 
1873  act  before  mentioned.  The  patent  suf- 
ficiently Identified  the  tract  therein  described 
and  subsequently  conveyed  as  entered  and 
acquired  under  that  act.  Counsel  for  the 
plaintiff  make  the  point  that  the  authority 
contained  in  the  power  was  to  sell,  assign, 
and  transfer  lands  which  might  come  into 
his  possession,  etc.  B^vidently  this  word 
"his"  was  used  with  reference  to  Mr.  Moe. 
The  intent  is  obvious,  and  the  power  granted 
was  to  convey  the  land  which  should  come 
into  the  possession  of  Moe,  not  that  which 
might  be  possessed  by  the  attorney  in  fact, 
Peterson.  Holding,  as  we  do,  that  the  legal 
title  was  In  defendant  Brown  long  before  the 
quitclaim  deed  upon  which  plaintiff  relies 
was  executed  and  delivered,  we  have  no  oc- 
casion to  go  Into  the  contention  of  defend- 
ants' counsel  that  plaintiff  was  not  a  bona 
fide  purchaser  of  this  land,  and  that  in  ob- 
taining the  deed  from  Moe  and  his  wife  be 
was  guilty  of  fraud  and  deceit  We  will 
say,  however,  that  the  testimony  was  abun- 
dant to  warrant  a  finding  that  Flnnegan  was 
not  a  purchaser  in  good  faith,  for  two  rea- 
sons: (1)  He  was  sufficiently  informed  by 
Moe  at  and  prlMT  to  the  time  he  secured  the 
deed  that  the  80  had  previously  been  con- 
veyed by  Peterson,  as  the  attorney  in  fact 
of  himself  and  his  wife,  to  a  third  person; 
that  Moe  had  no  claim  to  it;  that  it  was 
not  his  to  convey;  and  (2)  at  the  time  of 
the  execution  of  this  deed  Mr.  Hibbison  was 
in  actual  possession  of  the  whole  160  under 
a  contract  for  the  purchase  thereof  entered 
Into  in  1892  between  himself  and  defendant 
Brown.  This  possession  was  ample  notice  to 
Flnnegan  of  the  rights  of  the  parties  to  the 
contract,  and,  with  such  notice,  be  could  not  be 
an  Innocent  purchaser.  The  judgment  must 
be  reversed,  but  the  present  findings  will  not 
support  a  decree  for  the  defendant  Brown 
as  to  either  80,  and  therefore  the  cause  must 
be  remanded,  with  directions  to  the  court  he- 
low  to  make  findings  in  consonance  with  the 
views  herein  expressed,  or  ui>on  proper  mo- 
tion made  therefor,  and,  in  Its  discretion,  to 
grant  a  new  trial. 
Judgment  reversed. 


Digitized  by 


Google 


MlniL) 


HOLMES  y.  HOLMEa 


147 


HOIiMES  T.  HOLMES. 

(Supreme  Court  of  Minnesota.    Nor.  13,  1903.) 

DIVORCE— AWARD  OP  ALIMONY— MODIFICA- 
TION—DISCRETION  OF  COURT. 

1.  A  court  awarding  a  judgment  for  alimony, 
vliether  for  a  groas  amount  or  payable  in  in- 
stallments, has  power,  by  virtne  of  section  4809, 
Gen.  St.  1894,  to  modify  such  judgment  on  the 
application  af  either  party,  for  good  cause 
shown. 

2.  Tile  power,  however,  is  to  be  exercised 
only  upon  clear  proof  of  new  facts  showing  that 
the  changed  circumstances  of  parties  render  the 
proposed  modification  equitable.  The  question 
of  such  modification  is  one  largely  wiuiin  the 
discretion  of  the  trial  court. 

3.  The  trial  court  in  this  case  rightly  denied 
the  motion  of  the  defendant  to  modify  •  judg- 
ment against  him  for  alimony  In  gross. 

iSyUabus  by  the  Court) 

Appeal  from  District  Court,  Steele  Cotmty; 
Thomas  S.  Buckham,  Judge. 

Action  by  Mina  L.  Holmes  against  Franlc 
D.  Holmes.  Judgment  for  plaintiff.  From 
an  order  denying  the  motion  to  modify  an 
award  of  alimony,  defendant  appeals.  Af- 
firmed. 

S.  T.  Littleton  and  J.  A.  Sawyer,  for  ap- 
pellant. Geo.  M.  Baxter  and  John  W.  Le 
Crone,  for  req;)ondent 

STABT,  C.  J.  The  facts  relevant  to  this 
appeal  are  these:  On  February  13,  1893,  the 
plaintiff  secured  a  judgment  herein  for  an  ab- 
solute divorce  against  the  defendant  on  ac- 
count of  bis  adultery,  and  for  alimony  in  the 
gross  sum  of  $600,  payable  in  one  year.  She 
appealed  from  the  judgment  on  the  ground 
that  she  was  also  entitled  to  dower  in  the 
defendant's  estate,  but  the  judgment  was  af- 
firmed. See  54  Minn.  352,  66  N.  W.  46.  The 
plaintiff  took  no  steps  to  collect  the  judg- 
ment for  alimony  until  the  lO-years  limita- 
tion was  about  to  expire,  when  she  brought 
an  action  to  renew  it.  Nor  during  this  time 
did  the  defendant  take  any  steps  to  secure 
a  modification  thereof.  The  defendant  on 
June  13,  1903,  made  and  served  his  amended 
answer  in  the  action,  alleging,  with  other 
matters,  that  the  plaintiff  occupied  a  farm  of 
240  acres  belonging  to  bim  before  she  ob- 
tained title  to  the  same  by  foreclosure,  and 
that  the  reasonable  value  of  such  occupancy 
exceeded  the  amount  due  on  the  judgment 
for  alimony;  that  he  permitted  her  to  have 
and  hold  certain  personal  property  owned  by 
Um  under  the  belief  on  bis  part  that  she 
would  never  demand  payment  of  the  ali- 
mony awarded  her;  and  that  the  parties  en- 
tered into  a  mutual  agreement  whereby,  In 
consideration  of  certain  concessions  on  his 
part  of  property  rights,  and  his  promise  not 
to  redeem  from  a  foreclosure  sale  of  bis 
farm  made  on  a  mortgage  owned  by  the 
plaintiff,  and  i)ermit  the  title  to  become  vest- 
ed In  her,  she  agreed  not  to  enforce  her  ali- 
mony judgment,  but  to  hold  It  satisfied  In 
fact;    and,  further,  that  the  defendant  pa> 

1 1-  See  Divone^  vaL  IT,  Cant  Dig.  |  m. 


formed  the  agreement  on  bis  pert.  The  reply 
put  in  issue  these  allegations  of  the  amended 
answer,  and  alleged  a  former  adjudication  in 
plaintiff's  favor  as  to  the  occupancy  of  the 
land  and  the  possession  of  the  personal  prop- 
erty, and  further  that  the  avails  and  profita 
thereof  were  used  by  her,  with  the  consent 
of  the  defendant,  in  the  support  and  edu- 
cation of  the  minor  children  of  the  parties. 
Afterwards,  and  on  June  27,  1903,  the  de- 
fendant made  a  motion  In  the  district  court 
to  modify  the  judgment  of  alimony  by  va- 
cating it,  and  have  It  adjudicated  in  lieu 
thereof  that  the  plaintiff  recover  no  alimony. 
The  motion  was  based  substantially  ujpon  the 
facta  alleged  in  Ills  amended  answer,  and 
the  fact  of  material  changes  in  the  pecuniary 
condition  of  the  respective  parties  since  the 
alimony  judgniient  was  entered.  The  motion 
was  heard  on  the  flies  and  records  in  the 
action,  and  affldavlts  on  behalf  of  the  respec- 
tive parties,  and  the  court  made  Its  order  de- 
nying the  motion,  from  which  the  defendant 
appealed  to  this  court. 

Counsel  for  defendant  in  their  brief  ex- 
haustively discuss  the  question  of  the  power 
of  the  court  to  modify  the  Judgment  for  ali- 
mony in  tMs  case,  it  being  one  in  gross. 
It  Is  the  law  of  this  state  that  the  court 
awarding  a  Judgment  for  alimony,  whether  it 
be  for  a  gross  amount  or  payable  In  Install- 
menta,  has  the  power  to  modify  such  Judg- 
ment on  the  application  of  either  party,  for 
good  cause  shown.  Gen.  St  1894,  |  4809; 
Barbaras  v.  Barbaras  (Minn.)  92  N.  W.  522. 
The  iwwer,  however,  is  to  be  exercised  only 
upon  clear  proof  of  new  facto  showing  tliat 
the  changed  circumstances  of  the  parties  ren- 
der the  proposed  modification  equitable.  The 
question  of  such  modification  is  one  largely 
within  the  discretion  of  the  trial  court  Sem- 
row  V.  Semrow,  23  Minn.  214;  Weld  v.  Weld, 
28  Minn.  33.  9  N.  W.  900;  Smith  v.  Smith,  77 
Minn.  68,  79  N.  W.  648. 

The  defendant,  however,  claims  that  the 
trial  court  did  not  exercise  any  true  discre- 
tion on  the  merits  of  liis  motion,  because  it 
held  that  the  case  was  not  within  the  pur- 
view of  section  4909,  Gen.  St  1894.  The 
record  does  not  justify  the  claim,  for  the  or- 
der dl^KwIng  of  the  motion  Is  simply  a  gen- 
eral one,  to  the  effect  that  the  motion  be 
denied.  It  Is  true  that  the  memorandum  of 
the  trial  Judge,  which  is  no  part  of  the  or- 
der, assigns  as  a  reason,  among  others,  for 
denying  the  motion,  that,  "so  far  as  the  mat- 
ters set  up  in  support  of  the  motion  are 
ground  for  relief,  they  were  properly  inter- 
posed as  a  defense  to  plaintiff's  action  on 
her  judgment;  and  while  that  action  is  pend- 
ing, and  furnishes  the  fullest  opportunity  to 
litigate  the  conflicting  claims  of  the  parties, 
there  can  be  no  occasion  to  attempt  to  dis- 
pose of  them  on  motion."  This  is  simply 
to  the  effect  that  matters  set  up  in  support 
of  the  motion,  other  than  those  which  are 
properly  Interposed  as  a  defense  to  plalntltTs 
action  on  the  alimony  judgment,  do  not  '*"-- 


Digitized  by  V^OOQ IC 


148 


Vr  NORTHWESTBRN  SBPORTBB. 


Oowa 


ttfy  a  modification  of  the  judgment  The  cor- 
rectness of  this  conclusion  of  the  court  can- 
not be  fairly  questioned.  It  is  manifest  that 
matters  properly  Interposed  as  a  defense  and 
at  issue  should  be  tried  and  determined  in 
the  action,  and  not  on  conflicting  afBdavits 
on  the  hearing  of  the  motion.  Now,  if  the 
plaintiff  expressly  or  impliedly  agreed  that, 
if  the  defendant  wonld  not  redeem  from  the 
foreclosure  sale,  she  would  hold  the  alimony 
Judgment  satisfied  in  fact,  or  if  by  her  con- 
duct in  the  premises  she  is  equitably  estop- 
ped from  now  enforcing  its  payment,  such 
facts  constitute  a  good  defense  to  the  ac- 
tion, and  they  are  properly  interposed  as  a 
defense  by  the  amended  answer.  This  leaves 
the  question  whether  the  other  matters  set 
up  as  a  basis  for  the  motion  to  modify  the 
judgment,  and  the  evidence  in  support  there- 
of, were  sufllcient  to  require  the  trial  court, 
as  a  matter  of  law,  to  grant  such  relief. 
We  hold  that  they  were  not  It  is  an  admit- 
ted fact  that  the  real  and  personal  property 
of  the  defendant  which  he  had  at  the  time 
of  the  Judgment  bave  since  been  vested  in 
the  plaintiff.  She  at  that  time  held  a  mort- 
gage, wblcta  was  given  to  her  by  her  father, 
on  the  defendant's  farm.  She  foreclosed  the 
mortgage,  and  he  did  not  redeem,  and  she 
now  owns  the  land,  which  has  increased  in 
value.  Why  he  did  not  do  so  is  a  matter 
as  to  which  the  parties  radically  differ,  and 
the  controversy  is  now  at  issue  In  the  ac- 
tion. As  to  the  personal  property,  and  the 
value  of  the  use  of  the  farm  before  the  ex- 
piration of  the  period  of  redemption,  the 
plaintiff  claims  that  they  were  used,  with  the 
consent  of  the  defendant,  in  the  support  of 
the  children  of  the  parties,  and  tenders  the 
issue  in  her  reply  of  res  Judicata  as  to  the 
matter.  Such  being  the  record,  the  trial  court 
was  amply  Justified  in  denying  the  motion 
to  modify  the  Judgment 

Order  appealed  from  must  be  affirmed, 
without  prejudice,  however,  to  the  right  of 
the  defendant  to  rely  upon  all  matters  prop- 
erly interposed  as  a  defense  in  plaintiCTs  ac- 
tion on  her  Judgment,  precisely  as  if  hia  mo- 
tion to  modify  the  Judgment  bad  never  been 
made.    So  ordered. 


TUCKER  et  al.  v.  STEWART  et  al. 
(Supreme  Court  of  Iowa.     Oct.  31,   1903.) 

BXBCUTORS  AND  ADMINISTRATORS  —  FINAL 
BBTTLEMENT— VACATION— FRAUD— ACTIONS- 
JURISDICTION— DISTRICT  COURT— FINAL  AC- 
COUNT—INTKREST— WAIVER. 

1.  Under  Code,  i  225,  giving  the  district  court 
jnriadiction  in  all  matters  of  probate,  a  suit  to 
■et  aside  a  probate  order  finally  discharKiDK  an 
administrator  for  fraud  was  properly  brought  in 
the  district  court 

2.  Code,  i  3398,  providiug  that  mistakes  in 
an  administrator's  final  settlement  may  be  cor- 
rected thereafter  by  equitable  proceeding  on 
riiowing  such  grounds  as  will  justify  the  mter- 
terence  of  the  court,  authorizod  tlio  mainte- 
nance of  a  suit  to  set  aside  an  order  finally  dis- 
charging an  administrator  for  errors  in  the  set- 


tlement brought  within  five  years  after  the  er 
rors  complained  of  were  discovered. 

3.  Where  an  administrator's  final  report  ac- 
curately indicated  the  amount  of  money  held 
by  him  at  different  periods  during  the  five  years 
of  his  administration,  snch  report  was  suflicient 
to  put  persons  interested  in  the  estate  on  in- 
quiry with  respect  to  the  administrator'a  nie 
of  tiie  fnnda  and  his  liability  for  interest  and 
their  consent  to  his  discharge  constituted  a 
waiver  of  their  claim  thereto. 

4.  Where  an  administrator  concealed  from 
the  court  on  his  final  accounting  that  he  did  not 
have  funds  belonging  to  the  estate,  which  bit 
report  represented  had  been  paid  over  to  the 
guardian  of  minor  heirs,  and  the  administrator 
obtained  his  discharge  on  the  representatioo 
that  such  funds  bad  been  so  paid  over  in  cash, 
when  in  fact  only  notes  had  been  given  and  ac- 
cepted by  the  guardian  therefor,  aocb  acts  con- 
stituted a  fraud  on  the  conrt  authorizing  th« 
vacation  of  the  order  discharging  such  adminis- 
trator. 

On  Rehearing.  Former  opinion  (88  N.  W. 
371)  withdrawn. 

The  defendant  Stewart  was  appointed  ad- 
ministrator with  the  will  annexed  of  the  es- 
tate of  John  H.  Floyd,  deceased,  Jnne  27, 
1885,  and  was  discharged  upon  final  report 
April  11,  1890.  According  to  this  report, 
plaintiff  and  Blrdena  and  Olive  Tnclcer  were 
entitled  to  $10,681.92  under  the  will,  of  which 
$8,243.46  had  already  been  paid  to  their 
guardian,  L.  B.  Tucker,  appointed  snch  De- 
cember 11,  1889.  As  a  part  of  such  prior 
payment,  the  administrator  had  executed  to 
the  guardian  his  note  of  $6,000,  dated  Janu- 
ary 2,  ISUO,  payable  two  years  from  date,  at 
6  per  cent  per  annum  Interest.  This  dr- 
cumatance  was  not  disclosed  in  tbe  final  re- 
port, nor  did  tbe  administrator  mention  the 
continued  use  of  a  large  amount  of  the  es- 
tate's money  in  his  private  business,  for 
which  be  made  no  accounting  of  interest 
This  suit  was  brought  September  24,  1896,  to 
set  aside  the  order  of  final  discharge  because 
obtained  by  fraud.  The  relief  prayed  waa  de- 
nied, and  plaintiff  aK>eal8.    Reversed. 

Henderson,  Hurd,  Lenehan  &  Kieael,  for 
appellant  N.  B.  Utt  and  W,  J.  Knight  for 
appellee. 

BISHOP,  O.  J.  The  appellee  insists  that 
thipi  action  ought  to  have  been  brought  in  the 
probate  court  Under  chapter  134,  p.  154,  { 
7,  of  the  Acta  of  the  Twenty-First  General 
Assembly,  now  section  226  of  the  Code,  the 
district  court  was  given  Jurisdiction  In  all 
matters  of  probate.  While  proceedings  in 
probate  are  to  be  distingulsbed  from  others, 
the  court  in  which  they  are  had  Is  the  same. 
Steiner  v.  Lenz  (Iowa)  81  N.  W.  191;  Hen- 
dron  V.  Klnner  (Iowa)  80  N.  W.  419,  81  N.  W. 
783;  Arnold  v.  Spates,  65  Iowa,  570,  22  N.  W. 
680.  Besides,  this  is  a  suit  in  equity,  and  a^ 
such  maintainable  in  a  court  having  equita- 
ble jurisdiction.  Some  question  is  also  made 
as  to  the  statute  under  which  the  action  is 
brought  It  is  enough  to  say  that  section 
3398  of  the  Code  authorizes  it  in  providing 
that  mistakes  in  final  settlement  may  be  cor- 
rected after  settlement  "by  equitable  pro- 


Digitized  by  CjOOQIC 


Iowa) 


TUCKEB  y.  STEWABT. 


U9 


ceedlngB,  on  Bhowlng  racb  groonda  as  will 
Justify  the  Interference  of  the  court"  Aa 
suit  waa  begun  within  five  yeara  after  the 
mlstakea  complained  of  were  discovered,  we 
need  not  Inquire  whether  the  action  waa  alao 
authorized  by  section  4001  of  the  Code.  But 
see  Bnnce  t.  Bunce,  59  Iowa,  633,  18  N.  W. 
705. 

2.  It  la  urged  that  the  fraud,  If  any,  prac- 
ticed, la  not  such  as  equity  will  relieve  from. 
The  rale  announced  by  the  Supreme  Court  of 
the  United  States  in  TT.  S.  t.  Throckmorton, 
S6  C.  S.  61,  25  L.  Ed.  93,  la  that  uniformly 
followed  in  this  state,  though  applied  with- 
out generalization  to  the  facta  of  each  case. 
See  Heathcote  v.  Haskins,  74  Iowa,  567,  38  N. 
W.  417;  Slgmond  v.  Bebber,  104  Iowa,  431,  73 
X.  W.  1027;  Dixon  v.  Graham,  16  Iowa,  310; 
Larson  v.  WiUiams,  100  Iowa,  110,  68  N.  W. 
46i,  68  N.  W.  441,  62  Am.  St.  Rep.  644;  Mll- 
lo-  V.  Albangh,  24  Iowa,  128;  Clark  v.  Ells- 
worth. 84  Iowa,  525,  61  N.  W.  81.  "Acts 
for  which  a  court  of  equity  wUl,  on  account 
of  fraud,  set  aside  or  annul  a  Judgment  or 
decree  between  the  same  parties,  rendered 
by  a  court  of  competent  Jurisdiction,  have 
relation  to  frauds  extrinsic  or  collateral  to 
the  matter  tried  by  the  first  court,  and  not 
to  a  fraud  In  the  matter  on  which  the  d«»- 
cree  waa  rendered."  Now,  can  it  be  said 
that  the  matters  here  involved  were  Incident 
to,  or  so  essentially  connected  with,  the  bear- 
ing on  the  final  report,  that  although  not 
considered,  they  must  be  regarded  as  ad- 
judicated? Every  liability  of  the  adminis- 
tratoi-  aa  such  might  have  been  determined, 
and.  If  the  rule  Is  to  be  applied  as  broadly 
as  contended  for  by  appellee,  it  would  be 
utterly  impossible  to  obtain  relief  in  equity 
against  any  order  of  final  discharge.  The 
statement  of  the  account  and  objections 
thereto,  if  any,  are  to  be  regarded  as  form- 
ing the  issues  to  be  heard  and  the  subject- 
matter  of  the  proceeding.  Now,  anything 
which  might  hare  been  litigated  as  incidental 
to,  or  essentially  connected  with,  this  sub- 
ject-matter, must  be  regarded  as  disposed 
of  by  the  final  order.  Slgmond  v.  Bebber, 
IM  Iowa,  436,  73  N.  W.  1027;  Donahue  v. 
McOosh,  81  Iowa.  296,  46  N.  W.  1008;  Lamb 
V.  McConkey,  76  Iowa,  47,  40  N.  W.  77; 
Philips  ▼.  Gephart,  53  Iowa.  396.  5  N.  W. 
C83.  But  separate  and  independent  Items, 
not  included,  have  not  been  tried,  and  can- 
not be  held  to  have  been  adjudicated.  Ar- 
nold v.  Spates.  65  Iowa,  570,  22  N.  W.  680; 
Durham  ▼.  Williams,  32  La.  Ann.  971;  Mc- 
Afee T.  Phillips.  26  Ohio  St  877;  Pish  v. 
IJshtner,  44  Mo.  270;  SPathawk  v.  Buell's 
Adm'r.  9  Vt  41,  77;  Smith  v.  Lambert  30 
Me.  137.  145.  Thus  It  was  said  in  Orifflth 
T.  Godey,  118  U.  8.  89.  5  Sup.  Ct  383.  28 
U  Ed.  934,  to  be  "well  established  that  a 
settlement  of  an  administrator's  account  by 
decree  of  a  probate  court  does  not  conclude 
as  to  property  accidentally  or  fraudulently 
withheld  from  the  account.  If  the  proper^ 
ty  be  omitted    by    mistake,   or   be   subse- 


quently discovered,  a  comrt  of  equity  may 
exercise  its  Jurisdiction  in  the  premises,  and 
take  such  action  as  justice  to  the  heirs  of 
the  deceased  or  to  the  creditors  of  the  estate 
may  require,  even  if  the  probate  court  might, 
in  such  case,  open  its  decree,  and  administer 
upon  the  omitted  property;  and  a  fraudulent 
concealment  of  property,  or  a  fraudulent  dis- 
position of  It,  Is  a  general,  and  always  ex- 
isting, ground  for  the  interposition  of  eq- 
uity." 
3.  The  omlaaion   to  account  for   Interest 

;  may  first  be  considered.  The  final  report 
Indicated  accurately  the  amount  of  money 
held  by  the  administrator  at  different  peri- 
ods during  the  five  years  of  his  administra- 
tion. It  did  not  disclose  that  he  had  been 
making  use  of  it  in  his  own  business,  although 
it  is  evident  a  large  Increase  might  have 
been  acquired  by  Judicious  loaning  of  the 
money.  Whether,  i>endlng  the  settlement  of 
the  estate,  he  was  required,  knowing  m  he 
did,  that  the  funds  would  be  in  his  hands 
several  years,  to  so  Invest  them  as  to  de- 
rive some  benefit  to  the  estate,  need  not  now 
be  determined.  But  see  Lommen  v.  Tobi- 
ason,  62  Iowa,  605,  3  N.  W.  715;  Dunscomb 
V.  Dunscomb,  7  Am.  Dec.  504;  Prey  v. 
Demarest,  17  N.  J.  Bq.  71;  Clark  t.  Knox, 
70  Ala.  607,  45  Am.  Rep.  93;  11  Am.  & 
Bug.  Enc.  Law,  950,  1218.  It  la  enough 
now  to  say  that  in  reporting  the  large  bal- 
ance constantly  on  band  he  put  the  heirs  on 

I  inquiry  with  respect  to  the  use  made  of  the 
funds,  and  with  any  degree  of  diligence  they 
might  have  ascertained  his  liability  for  inter- 
est That  he  might,  under  the  direction  of 
the  court,  have  loaned  the  money  on  approved 
security,  or  Invested  It  In  government  bonds, 
appears  to  be  well  settled.  The  mere  fact 
that  the  money  was  retained  for  so  long  a 
time  suggested  Inquiry  aa  to  the  use  which 
had  been  made  of  it  Now  this  interest  charge 
Is  only  Incidental  to  the  accounting  of  the 
moneys  of  the  estate— an  Increase  of  the  funds 
themselves— and,  when  the  final  report  shows 
how  long  these  have  been  in  the  hands  of  the 
administrator,  those  interested  In  the  estate 
are  advised  of  facta  which,  followed  up, 
would  inevitably  lead  to  the  discovery  wheth- 
er any  liability  therefor  had  attached.  If, 
notwithstanding  this,  they  consent  to  hia  dis- 
charge, It  would  seem  such  consent  ought 
to  be  deemed  a  waiver  of  all  claim  to  such 
Increment  In  such  a  case  it  is  Incidental  to, 
and  connected  with,  the  very,  items  with 
with  which  the  administrator  is  charged,  and 
hence  must  be  regarded  as  adjudicated.  If 
this  were  not  the  rule,  there  would  be  no 
Btablllty  in  final  settlements,  as  they  might 
be  set  aside  on  the  subsequent  discovery  that 
the  officer,  in  handling  the  moneys,  bad  de- 
rived from  the  use  of  any  item  some  ben- 
efit not  expressly  stated  in  the  account.  But, 
aside  from  all  this,  we  tliink  the  omission 
to  account  for  interest  is  not  alleged  in  the 
petition.  In  the  eighth  division  it  is  aver- 
red "that  there  was  irregularity  fn  obtain- 
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ing  said  order;  fbat  there  waa  frand  prac- 
ticed by  said  administrator  In  obtaining 
same;  that  the  proceedings  in  said  court.  In 
connection  with  said  final  report,  as  against 
said  plaintiff  and  said  Birdena  and  Olive 
Tucker,  were  erroneous,  and  that  the  errors 
did  not  appear  in  the  proceedings;  that  there 
was  error  in  said  Judgment;  and  that  there 
was  a  mistake  in  the  settlement  made  by 
said  guardian  with  said  administrator."  It 
will  be  observed  that,  but  for  the  statement, 
"the  errors  did  not  appear  in  the  proceed- 
ings," this  contains  conclusions  of  law  only. 
It  ia  followed  by  two  others,  i>artlcnlarly 
Betting  out  the  circumstances  of  the  execu- 
tion of  the  16,000  note  accepted  by  the 
guardian,  but  the  omission  of  the  interest  is 
not  mentioned.  These  paragraphs  were  evi- 
dently intended  to  specify  the  facts  from 
which  the  conclusions  contained  In  the 
elghtb  division  were  inferred.  Had  plain- 
tiffs intended  to  rely  on  other  facts,  they 
should  have  been  pleaded. 

4.  The  ilnal  report  Indicated  that  |10,- 
681.02  of  the  money  received  by  the  admin- 
istrator was  due  the  plaintiffs,  who  were  then 
minors.  This  was  met  by  the  execution  of 
Stewart's  note  of  ?6,000,  payable  in  two 
years,  at  6  per  cent,  interest,  to  the  guardian; 
his  son's  note,  with  lilmself  as  surety,  for 
12,000,  at  7  per  cent.  Interest;  and  the  bal- 
ance a  small  note,  signed  by  another,  and 
cash.  There  is  some  controversy  concerning 
the  circumstances  under  which  Tucker  was 
appointed  guardian  and  these  notes  taken. 
He  testified  that  Stewart  offered  to  sign  hla 
bond,  first  suggested  using  soine  of  the  mon- 
ey, and  finally  executed  the  note  of  $6,000, 
without  any  previous  arrangement  as  to  the 
amount  to  be  retained  or  the  rate  of  inter- 
est  On  the  other  hand,  Stewart  declares, 
and  he  Is  somewhat  corroborated,  that  he  at 
first  refused  to  sign  tbe  bond,  but,  when  in- 
formed by  Tucker  that  persons  proposed 
could  not  qualify,  he  consented;  that  Tuck- 
er asked  him  if  he  did  not  know  of  some  one 
who  wonid  borrow  the  money,  to  which  he 
responded  that  he  did  not,  but  would  look 
about  to  find  some  one;  that  later  he  report- 
ed he  had  learned  of  no  one  he  could  recom- 
mend, and  thereupon  Tucker  Inquired  if  he 
could  not  use  some  of  the  money  in  his  busi- 
ness, to  which  he  responded  that  he  could  use 
$6,000,  if  at  the  interest  rate  of  6  per  cent 
per  annum,  otherwise  Iiis  money  was  ready 
for  tbe  guardian;  that  when  he  executed  the 
note  January  2, 1890,  he  again  said  the  money 
was  to  be  ready  for  Tucker,  unless  be  want- 
ed the  note.  As  to  the  $2,000  note,  it  is 
enough  to  say  that,  while  apparently  signed 
by  the  defendant  as  surety,  the  record  shows 
it  to  have  been  his  debt.  Upon  the  payment 
of  the  balance  the  gruardian  signed  a  receipt 
In  full,  and  requested  that  the  final  report 
be  approved  and  the  administrator  dischar- 
ged. This  report  failed  to  disclose  tbe  use 
of  the  money  In  tbe  administrator's  private 
bueiness.  or  to  account  for  Interest  thereon. 


JIows 

and  represented  payment  to  the  gnartlian  la 
cash.  After  reference  to  a  referee,  it  wu 
approved  April  11,  1800,  and  the  order  of 
discharge  entered.  That  tiie  administrator 
did  not  then  have  in  his  possession  any  of 
the  moneys  of  the  estate.is  fully  established. 
In  stating  otherwise,  be  misrepresented  tbe 
situation  to  tbe  guardian.  Now,  it  is  to  b« 
observed  that  Stewart  did  not  stand  in  the 
position  of  an  ordinary  borrower.  Had  be 
occupied  such  position,  and  therefore  the  re- 
lation between  himself  and  Tucker  been  that 
simply  of  a  borrower  and  lender  in  tbe  ordi- 
nary course  of  business,  It  might  well  be 
urged  that  he  bad  the  right  to  deal  wltb 
Tucker  at  arm's  length,  and  this  even  though 
it  should  subsequently  be  made  to  appear  that 
Tucker  bad  no  legal  right  to  make  tbe  loan. 
Still  this  could  not  be  resorted  to  as  affecting 
the  legal  status  of  Stewart  Here  Stewart 
bad  occupied  the  position  of  an  officer  of  the 
court  He  had  been  dealing  with  a  fnnd  pla- 
ced In  his  hands  in  trust  as  such  officer  of  the 
court,  and  he  appears  to  make  settlement 
with  Tucker  as  such  officer,  supposedly  hav- 
ing such  trust  fund  in  his  possession,  and  in 
no  sense  as  one  having  individual  rights  apart 
from,  or  that  could  be  made  tbe  basis  of, 
acts  or  conduct  on  his  part  not  In  consonance 
wltb  the  strict  line  of  his  official  duty.  Con- 
fessedly, be  came  to  tbe  settlement  with  no 
money  at  all.  Whether  be  was  solvent  In 
the  sense  that  be  had  property,  upon  pledge 
of  which  he  could  have  possibly,  or  even  prob- 
ably, borrowed  money,  we  think  is  imma- 
terial. Certain  it  is  that  no  report  from  him 
could  have  been  accepted  that  did  not  show 
funds  actually  in  tils  bands  ready  to  be  tun- 
ed over,  or  that  the  funds  for  which  be  was 
accountable  had  been  actually  paid  over,  to 
tbe  person  entitled  to  receive  the  same.  And 
no  court  would  approve  of  a  report  showing 
upon  its  face  that  in  settling  with  tbe  suc- 
cessor in  trust  appointed  by  the  court  to  have 
charge  of  money  belonging  to  minors  be  had 
simply  given  his  promissory  notes  to  tbe 
amount  of  the  trust  fund,  it  appearing  also 
that  such  fund  had  been  previously  expended 
by  him  in  the  prosecution  of  his  own  private 
business.  All  of  this  Stewart  was  bound  to 
know.  As  shown  by  the  record,  he  came  to 
Tucker  empty-handed,  as  far  as  the  trust 
fund  was  concerned.  This,  however,  he  con- 
cealed from  Tucker,  and  represented  that  be 
stood  ready  to  pay  over.  He  must  be  held 
to  have  known  that  Tucker  had  no  right  to 
accept  In  lieu  of  the  trust  fund  bis  simple 
promise  to  pay.  Tucker  is  shown  to  have 
acted  in  reliance  upon  tbe  representation 
made  by  Stewart,  and,  tbe  latter  having  pro- 
cured the  former  to  accept  of  his  notes,  we 
think  that  the  transaction  amounted  in  law 
to  a  fraud  upon  Tucker.  We  also  think  that 
In  procuring  the  approval  of  tbe  report  based 
upon  such  transaction,  but  without  disclos- 
ing tbe  nature  and  character  thereof,  amount- 
ed to  a  fraud  upon  the  court  Had  Stewart 
paid  over  tbe  money  to  Tucker,  and  them  lat- 
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er  on  gone  to  him  to  procare  a  loan,  a  differ- 
ent mle,  i>erhap8,  might  be  held  to  apply; 
but  we  are  dealing  here  with  the  report  of 
Stewart  as  administrator,  and  the  sole  in- 
quiry la  whether  or  not  he  has  accounted  for 
trust  funds  in  his  hands,  and  not  whether 
Tucker,  as  guardian,  would  have  been  Justi- 
fied in  making  a  loan  to  him,  taking  simply 
his  unsecured  promissory  note  in  evidence 
thereof.  Independent  therefore,  of  the  ques- 
tion of  fraud  alleged  to  have  been  practiced 
upon  Tucker,  we  think  but  one  conclusion 
can  be  predicated  upon  the  facts.  Of  course, 
if  it  is  to  be  said  that  a  fraud  was  in  fact 
perpetrated  upon  Tucker,  then  the  settlement 
of  the  administrator's  affairs  should  be  set 
aside;  If,  on  the  other  hand,  It  is  to  be  said 
that  both  Stewart  and  Tucker  acted  advised- 
ly in  the  premises,  still  the  coinrt,  whose  offi- 
cers they  were,  should  not,  as  against  the 
-wards  of  court,  give  countenance  to  such  a 
transaction  having  relation  to  the  trust  fund. 
A  report  made  to  the  court  upon  the  part  of 
either  setting  forth  the  facts  as  in  truth  they 
existed  could  not  have  met  with  approval. 
For  the  reasons  pointed  out  in  this  division 
of  the  opinion,  we  think  the  ord»  approving 
of  the  final  report  should  have  been  set  aside, 
and  accordingly  the  decree  of  the  district 
coort  la  reversed. 


In  re  COLLINS  et  aL 

(Snpreme  Cktnrt  of  Michigan.     Nov.  17,  1908.) 

CRnnNAL  LAW-^IUVBNILK  OFFENDERS— COM- 
HITMENT— INDORSEMENT  BT  CIRCUIT  JUDOB 
-INSUFFICIBNCT-AMBNDHBNT  OF  INDORSE- 
MENT. 

1.  Under  the  statute  reaniring  as  a  condition 
for  comniitment  to  the  industrial  school  for  jn- 
senile  offenders  that  the  circuit  judge  shall  re- 
view the  proceedings  and  testimony  and  indorse 
liit  approval  or  disapproval  on  the  commit- 
ment, an  indorsement,  "I  hereby  approve  the 
tentence  as  set  forth  m  the  within  warrant  of 
commitment."  is  insufficient. 

2.  Comp.  Laws,  {  9898,  provides  that  no  per- 
•00,  after  being  once  discharged,  can  a^ain  be 
restrained  for  ue  same  cause,  but  that  it  shall 
not  be  deemed  the  same  cause  if,  after  a  dis- 
charge for  any  material  defect  in  the  commit- 
ment, the  prisoner  be  again  arrested  on  suffi- 
cient proof,  and  committed  by  legal  process  tor 
the  same  offense.  Beld,  that  where  a  circuit 
jndge  makes  an  insufficient  indorsement  on  a 
commitment  of  a  juvenile  offender  to  the  in- 
dostrial  school,  the  prisoner  is  not  entitled  to 
di^rharge,  but  the  circuit  judge  may  amend  his 
indorsement  so  as  to  warrant  commitment  un- 
der the  statute. 

Habeas  corpus  by  James  Collins  and  an- 
other to  obtain  release  from  the  industrial 
Kbool  for  JuvenUe  offenders.  Petitioners  re- 
manded to  the  custody  of  the  warden. 

Edward  lilnock  and  Thomas  Mulvihill,  for 
petltlonets.  Charies  A.  Blair,  Atty.  Oen.,  and 
Henry  BL  Chase,  Dep.  Atty.  Gen.  (Thomas 
A.  Lawler,  of  counsel),  for  respondent,  the 
Superintendent  of  the  Industrial  School  for 
Boyi. 


GRANT,  J.  The  petitioners,  boys  13  years 
of  age,  were  convicted  of  the  crime  of 
larceny  before  the  police  court  of  the  city 
of  Detroit,  and  were  sentenced  to  the  Indus- 
trial School  for  Boys  at  Lansing.  The  ap- 
proval of  such  sentence  by  one  of  the  circuit 
Judges  of  Wayne  county  was  Indorsed  upon 
^the  commitment  In  the  following  language: 
"I  hereby  approve  of  the  sentence  as  set 
forth  in  the  within  warrant  of  commitment." 
The  petitioners  are  now  before  us  on  a  writ 
of  habeas  corpus,  claiming  that  such  com- 
mitment Is  void  under  In  re  O'Leary,  25 
Mich.  141.  and  In  re  Pierce,  74  Mich.  239, 
41  N.  W.  908.  The  approval  of  the  circuit 
Judge  as  originally  Indorsed  is  not  in  com- 
pliance with  the  statute,  which,  as  a  condi- 
tion for  commitment  to  the  Industrial  school, 
requires  the  circuit  Judge  to  review  the  pro- 
ceedings and  testimony,  and  to  Indorse  his 
approval  or  disapprovaL  If  he  approves,  the 
boys  are  sent  to  the  Industrial  school;  If  be 
disapproves,  the  Jtistlce  must  then  pass 
sentence  as  in  other  cases  provided  by  law. 
Comp.  I.aws,  §  2197.  The  petitioners  should 
be  discharged  under  those  decisions,  unless 
an  amendment  to  the  return  be  allowed  per- 
mitting the  circuit  Judge  to  certify  that  he 
did  comply  with  the  law,  and  has  examined 
the  testimony  and  proceedings  and  approved 
the  sentence.  The  circuit  Judge  has  Indors- 
ed the  proper  certificate,  and  It  Is  now  be- 
fore us  on  a  motion  to  amend  the  return. 
The  petitioners  were  properly  convicted. 
Shall  the  failure  of  the  circuit  Judge  to  put 
his  certificate  In  proper  form  la  the  first 
Instance  operate  as  an  absolute  discharge 
from  the  pimlshment  Imposed,  or  do  the  In- 
terests of  Justice  require  that  the  circuit 
Judge  correct  his  certificate  to  accord  with 
the  facts?  Our  statute  provides  that  no 
person,  after  once  being  discharged,  can 
again  be  restrained  for  the  same  cause;  "but 
It  shall  not  be  deemed  the  same  cause:  (1) 
If  he  (the  prisoner)  shall  have  been  discharged 
from  a  commitment  on  a  criminal  charge, 
and  be  afterwards  committed  for  the  samb 
offense,  by  the  legal  order  or  process  of  the 
court  wherein  he  shall  be  bound  by  a 
recognizance  to  appear,  or'  In  which  he  shall 
be  indicted  or  convicted  for  the  same  of- 
fense; or,  <2)  If,  after  a  discbarge  for  defect 
of  proof,  or  for  any  material  defect  In  tht 
commitment.  In  a  criminal  case,  the  prisoner 
be  again  arrested  on  sufficient  proof,  and 
committed  by  legal  process  for  the  same  of- 
fense." Comp.  Laws,  $  9898.  There  Is  no  rea- 
son In  discharging  criminals  for  defective 
commitments  If  the  defects  can  be  remedied 
In  accordance  with  the  facts.  The  rights  of 
the  prisoner  are  not  infringed  by  permitting 
the  amendment,  while  the  rights  of  the  pub- 
lic might  suffer  greatly  if  such  technicali- 
ties were  allowed  to  prevail.  If  the  Superin- 
tendent of  the  Industrial  School  for  Boys 
had  refused  to  receive  the  petitioners  in 
account  of  the  defective  approval— which  he 
might  lawfully  have  done— should  the  crlm- 
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tnals  go  free,  or  should  the  commitment  be 
returi-ed  for  the  circuit  Judge  to  comply  with 
the  statute?  The  petitioners  were  properly 
convicted  after  a  fair  trial.  This  statutory 
requirement  by  a  circuit  Judge  Is  for  the 
protection  of  the  public  as  well  as  of  Juve- 
nile offenders.  We  think  that  under  the 
statute  and  under  the  authorities  It  is  In 
the  power  of  this  court  to  remand  the  petl- . 
tloners,  and  to  cause  the  return  to  be  amend- 
ed, either  In  this  court  or  In  the  court  where 
the  conviction  was  had,  so  as  to  accord  with 
the  facts.  If  this  commitment  had  been 
made  out.  and  under  it  the  petitioners  bad 
been  committed  to  the  school  without  any 
approval  of  the  circuit  Judge,  we  think  it 
clear  that  the  commitment  should  have  been 
returned  to  the  court  from  whence  It  !»■ 
sued,  and  the  proceedings  and  testimony 
then  placed  before  the  circuit  Judge  for  his 
examination  and  approval  In  the  cases  re- 
lied upon  by  the  petitioners  it  does  not  ap- 
pear that  any  request  was  made  to  amend 
the  certificate  of  the  Judge  so  as  to  comply 
with  the  facts,  or  to  remand  the  proceedings 
for  his  examination,  if  none  had  been  bad. 
A.  discbarge  upon  a  defective  commitment 
upon  an  order  to  give  security  to  keep  the 
peace  is  no  bar  to  a  second  commitment  in 
due  form.  In  re  Reinheimer,  97  Mich.  619, 
56  N.  W.  460.  The  following  authorities 
are  also  In  point:  Ex  parte  Gibson,  31  Cal. 
619,  91  Am.  Dec.  546:  State  v.  Bloom,  17 
Wis.  588;  People  v.  Kelly,  97  N.  Y.  212; 
Ex  parte  Tayloe,  B  Cow.  89;  Sennet's  Case, 
146  Mass.  489,  16  N.  E.  448,  4  Am.  St.  Uep. 
344:  State  t.  Plants.  25  W.  Va.  119,  52  Am. 
Rep.  211. 

Counsel  for  petitioners  do  not  contest  that 
the  certificate  of  the  circuit  Judge,  as  now 
Indorsed  uiwn  the  commitment  is  In  proper 
form.  It  Is  therefore  established  that  the 
circuit  Judge  has  performed  his  duty;  that 
he  has  examined  the  testimony,  reviewed 
the  proceedings,  and  approved  the  sentence. 

The  amendment  will  be  allowed,  and  the 
petitioners  remanded  to  the  custody  of  the 
Industrial  School  for  Boys.  The  other  Jos- 
dcea  concnrred. 


KRECELBB  t.  PERKINS,  Kent  (Jircult 

Judge. 

(Supreme  Court  of  Michigan.     Not.  17,  1903.) 

CAPIAS-C»NTRADICTORT  AFPIDAVIT8-DECI- 
BION— MANDAMUS  TO  QUASH— REVIEW. 
1.  Wliere,  on  mandamus  to  compel  a  circuit 
judge  to  quash  a  writ  of  capias  ad  responden- 
dum, it  appeared  that  contradictoir  affidavits 
had  been  filed,  and  a  question  of  fact  raised, 
which  had  been  passed  on  by  the  circuit  judge, 
his  decision  could  not  be  reviewed. 

'Mandamus  by  Albert  Kreckler  to  compel 
Willis  B.  Perkins,  as  Kent  circuit  Judge,  to 
quash  a  vn-it  of  capias  ad  respondendum. 
W;-lt  denied. 

Klngsley  &  Wicks,  for  relator.    Bodgera  ft 

Bodgers,  for  respondent. 


PER  CURIAM.    Mandamoa  to  compel  the 

circuit  Judge  to  quash  a  writ  of  capias  ad  re- 
spondendum. The  writ  la  denied:  (1)  Be- 
cause the  affidavit  for  capias  states  a  cause  of 
action.  (2)  The  question  of  privilege  was 
tried  on  affidavits  which  were  contradictory 
and  raised  a  question  of  fact  The  circuit 
Judge  passed  upon  this  question  of  fact  and 
we  cannot  review  his  decision.  The  rule  ia 
the  same  as  though  Issues  had  been  settled 
and  tried,  or  raised  by  a  plea  In  abatement 


8KINN  et  aL  t.  REUTTER  et  aL 
(Supreme  Court  of  Michigan.    Nov.  17,  1903.) 

TORTS— LIABILITT  OP  TORT  FEASOR— INTER- 
VENINQ  ACT  OF  THIRD  PARTY— ACTS  DAN- 
OBROUS  TO  HUMAN  LIFE— INJURY  TO  PROP- 
BRTY— DAMAGES. 

1.  A  purchaser  af  hogs  from  a  live-atock 
dealer,  who  purchased  and  sold  them  to  him 
without  knov^edge  of  their  diseased  condition, 
is  not  precluded  from  a  recovery  against  the 
original  sellers  tor  the  death  of  his  own  hogs, 
with  which  he  placed  the  diseased  animals,  by 
the  fact  that  the  act  of  the  live-stock  denier 
intervened  between  the  wrongful  act  of  the 
original  sellers  and  his  injury. 

2.  The  act  of  the  original  sellers  being  on* 
dangerous  to  human  life,  it  was  immaterial  that 
the  actual  injury  suffered  waa  damage  to  the 
purchaser's  property. 

3.  The  damages  suffered  by  a  purchaser  of 
diseased  hogs  in  the  loss  of  his  own  hogs,  with 
which  he  placed  the  diseased  animals,  were  the 
natural  result  of  the  wrong  of  the  persons  who 
originally  sold  the  hogs  with  knowledge  of  their 
diseased  condition,  and,  although  the  nogs  were 
resold  by  the  immediate  purchaser  from  them 
before  the  damage  was  done,  the  original  sellers 
were  liable  for  such  damages  to  the  ultimata 
purchaser. 

4.  A  purchaser  of  diseased  hogs,  who  placed 
them  with  his  own  hogs,  causing  their  death, 
could  recover  as  damages  both  the  value  of  the 
hogs  purchased  and  that  of  those  which  con- 
tracted the  disease  and  died. 

Error  to  Circuit  Court  Ingham  (bounty; 
Howard  Wlest,  Judge. 

Action  by  Josi?ph  Sklnn  and  another  against 
Gottlieb  Reutter  and  another.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed. 

Black  &  Dolan,  for  appellants.  I«,  B.  & 
H.  M.  Gardner,  for  appellees. 

CARPENTER,  J.  The  declaration  In  thia 
case  alleges  that  defendants  unlawfully  sold 
certain  bogs  to  a  firm  of  live-stock  dealers, 
knowing  that  said  hogs  were  "afflicted  with  a 
dangerous  and  infectious  disease";  tbat  they 
did  not  notify  said  firm  of  this  fact;  that  said 
firm.  In  Ignorance  of  the  fact  that  said  bogs 
were  so  Infected,  sold  and  delivered  them  to 
plaintiffs,  who,  without  negligence  on  their 
part  placed  them  In  a  pen  with  their  sound 
swine,  which  contracted  the  disease  and  died. 
The  defendants  pleaded  the  general  issae. 
The  case  came  on  for  trial  before  a  Jury,  and, 
after  the  plaintiffs  had  introduced  some  testi- 
mony, and  offered  to  prove  that  the  interven- 
ing purchasers  "were  withont  knowledge  of 
any  diseased  condition  of  the  hogs,  and  that 
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there  were  no  facta  or  drcnmstanceB  that 
would  have  pat  them  upon  snch  notice,"  tbe 
trial  court  directed  a  verdict  for  the  defend- 
ants upon  the  ground  that  the  plaintiffs  had 
DO  cause  of  action.  The  question  In  this 
case  relates  solely  to  tbe  correctness  of  this 
ruling. 

It  is  the  contention  of  the  defendants'  conn- 
ael,  and  It  -was  the  view  of  tbe  trial  court, 
that  there  could  be  no  recovery,  because  the 
act  of  a  third  person  Intervened  between  de- 
fendants'   wrong  and  plaintiffs'   Injury.    Is 
such  Intervention  a  sufficient  defense?    In 
conaiderlng  this  question  It  should  be  remem- 
bwed  that  plaintiffs'  claim  is  not  based  upon 
the  {round  of  a  breach  of  defendants'  con- 
tract with  the  flrm  to  whom  they  sold  the 
bogs.    It  la  based  upon  the  theory  that  de- 
fendants committed  a  wrong  In  selling  as 
eouiid  bogs  which. they  knew  to  be  afflicted 
with  a  contagious  disorder.    Nor  should  we 
forget  that  the  act  of  the  Intervening  third 
person  was  in  no  sense  wrongful,  because, 
u  already  stated,  plaintiffs  offered  to  prove 
tiiat  the  intervening  purchasers  "were  with- 
out knowledge  of  any  diseased  condition  ot 
the  bogs,  and  that  there  were  no  facts  or  cir- 
cnmstances  that  wonld  have  put  them  upon 
notice."    We  cannot,  therefore,  apply  in  this 
case  the  rule  often  stated  In  text-books  and 
decisions,  that  one  Is  not  responsible  for  con- 
sequences resulting  from  the  wrongful  act 
of  another  person.    Qrlflln  v.  Jackson  Light 
k  Power  C!o.,  128  Mich.  653,  87  N.  W.  888, 
B5  I4.  R.  A.  318,  92  Am.  St.  Rep.  496.    But  it 
cannot  be  said  that  there  is  a  general  rule  of 
law  which  exempts  one  from  the  consequen- 
ces of  a  wrong  merely  because  between  tbe 
wrong  and  Its  consequences  there  Intervenes 
«n  innocent  human  agency.    It  is  true  that 
many  acts  are  wrong  simply  because  they 
Tblate  a  doty  to  a  particular  person.    If,  for 
instance,  the  defendants  in  this  suit  had  mis- 
represented to  the  purcliasers  the  weight  oi 
breeding  of  these  hogs,  they  would  have  in- 
curred a  liability  only  to  those  purchasers. 
See  Necker  v.  Harvey,  49  Mich.  517,  14  N. 
W,  5U3.    In  such  cases  the  wrongdoer  Is  not 
liable  for  damages  sustained  by  a  third  per- 
aon;  not  becanse  there  intervenes  a  human 
agency  between  the  wrong  and  tbe  damages, 
bat  l>ecau8e  the  third  person  was  In  no  sense 
wronged,  or,  for  another  and  quite  as  correct 
rrason,  because  the  damages  did  not  result 
from  tbe  wrong.     On  the  other  hand,  there 
are  wrongs  naturally  calculated,  through  the 
intervention  of  an  Innocent  human  agency,  to 
tnjnre  third  persons.     In  such  cases  both  rea- 
tOD  and  authority  hold  the  wrongdoer  respon- 
sible for  such  Injuries.    The  case  of  Craft 
T.  Parker,  Webb  &  Co.,  96  Mich.  246,  66  N. 
W.  812,  21  li.  R.  A.  189,  is  such  a  case. 
There  Oie  defendants,  whOk  were  engaged  In 
tbe  business  of  selling  meats  In  the  dty  of 
Detroit,    sold   plaintUTs    brother    a   roll    of 
(piced  bacon.    The  purchaser  took  It  to  the 
plaintiira    hotise,    where    he    boarded,    and 
plaintiff's  wife  cooked  It  for  breakfast    The 


bacon  was  in  fact  spoiled,  and  imflt  for  food, 
and  made  plaintiff  sick.  On  the  asstmiption 
tbat  defendant  knew  that  the  meat  was  pur- 
chased for  consumption,  and  was  negligent 
in  selling  It,  it  was  held  that  plaintiff  had  a 
cause  of  action.  See,  also.  Brown  v.  Mar- 
shall, 47  Mich.  576,  11  N.  W.  392,  41  Am.  Rep. 
728;  Thomas  v.  Winchester,  6  N.  Y.  397,  57 
Am.  Dec.  455;  The  Nitroglycerine  Case,  15 
Wall.  624,  21  L.  Ed.  206;  Griggs  v.  Flecken- 
Bteln,  14  Minn.  81  (Gil.  62),  100  Am.  Dec. 
199.  In  FUer  v.  Smith,  98  Mich.  355,  55  N.  W. 
1002,  35  Am.  St  Rep.  603,  this  court  speak- 
ing through  Mr.  Justice  McGrath,  said:  "The 
general  rule  of  law  is  that  whoever  does  an 
Illegal  or  wrongfnl  act  Is  answerable  for  all 
the  consequences  that  ensue  in  the  ordinary 
and  natural  course  of  events,  though  those 
consequences  be  Immediately  brought  about 
by  Intervening  agents,  provided  such  agents 
were  set  In  motion  by  the  primary  wrongdoer, 
or  provided  those  acts  causing  the  damage 
were  the  necessary  or  legal  and  natural  con- 
sequences of  the  wrongful  act"  Assuming, 
as  contended  by  defendants  (see,  also,  Thom- 
as V.  Winchester,  6  N.  Y.,  at  p.  410),  that  the 
principle  which  holds  a  wrongdoer  liable  for 
consequences,  though  human  agencies  Inter- 
vene between  the  wrong  and  those  conse- 
qaences,  applies  only  when  the  wrong  com- 
mitted Is  one  imminently  dangerous  to  hu- 
man life,  it  is  nevertheless  applicable  in  this 
case.  Defendants,  in  selling  hogs  known  to 
be  Infected  with  a  dangerous  and  infectious 
disease,  committed  a  wrong  immlnentiy  dan- 
gerous to  human  life  (in  recognition  of  this 
fact  our  Legislature  has  made  such  sale  a 
crime.  See  section  5638,  Comp.  Laws  1897); 
.and  it  Is  settled  (see  Griggs  v.  Fleckenstein, 
supra)  that,  when  one  commits  a  wrong  im- 
minently dangerous  to  human  life,  the  princi- 
ple under  consideration  extends  his  liability 
to  damages  to  property. 

Were  the  damages  sustained  by  plalntlflB 
a  legal  consequence  of  defendants'  wrong? 
The  rule  by  which  it  is  to  be  determined 
whether  or  not  a  particular  consequence  re- 
sults from  a  certain  wrong,  is  a  subject  of 
dispute.  It  has  been  held  that  the  wrongdoer 
is  responsible  for  all  consequences  naturally 
resulting  from  his  wrong,  whether  he  could 
have  anticipated  those  consequences  or  not. 
Sutherland  on  Damages,  t  16;  Wharton  on 
Negligence,  |  77;  Stevens  v.  Dudley,  56  Vt 
158.  On  the  other  hand.  It  Is  held  that  his 
responsibility  is  limited  to  such  consequences 
as  a  person  of  average  intelligence  and 
knowledge  should  have  anticipated.  Pollock 
on  Torts,  p.  28.  As  the  application  in  this 
case  of  either  rule  leads  to  the  same  result 
It  Is  unnecessary  to  determine  which  is  cor- 
rect As  a  natural  result  of  the  wrong  done 
by  defendants,  the  persons  to  whom  they  sold 
the  hogs  did,  in  ignorance  of  their  condition, 
sell  them  to  plaintiffs,  and  plaintiffs,  relying 
upon  their  appearance,  and  without  negli- 
gence, placed  them  where  their  ot^er  hogs 
became  Infected  and  died.    The  damage  to 
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plaintiffs  was  a  consequence  wtalcb  defend- 
ants, as  persons  of  average  intelligence  and 
knowledge,  should  bare  anticipated.  They 
should  have  supposed  either  that  the  pur- 
chasers would  themselves  butcher  these  hogs, 
or  that  they  would  sell  them  to  some  person 
who  would  treat  them  as  they  appeared  to 
be.  If  we  are  right  in  the  foregoing  views, 
plaintifTs,  If  they  establish  their  case  as  made 
in  their  declaration  and  opening  statement, 
are  entitled  to  recover  from  the  defendants 
sufficient  to  compensate  them  for  all  the  dam- 
ages resulting  to  them  from  defendants' 
wrong.  These  damages  include  not  only  the 
value  of  the  hogs- purchased,  but  the  value 
of  those  which  contracted  the  contagion  and 
died.  See  Eaton  v.  Winnie,  20  Mich.  156,  4 
Am.  Rep.  377. 

It  results  from  these  views  that  the  Judg- 
ment of  the  court  below  should  be  reversed, 
and  a  new  trial  granted.  The  other  Justices 
concurred. 


ROGERS  T.  CHIPPEWA  CIRCUIT  JUDGE. 

(Supreme  Conrt  of  Michigan.     Nov.  17,  1903.) 

REX3EIVKR   —  APPOINTMENT       BY       FEDERAL 
COURT— INJUNCTION-JURISDICTION. 

1.  Under  Act  Cong.  March  3,  1887,  5  3,  as 
amended  Aaeust  13,  1888  (chapter  866,  25  Stat 
436  [U.  S.  Comp.  St  1901,  p.  582]),  providing 
that  a  Bait  against  a  receiver  appointed  by  a 
United  States  court  shall  be  subject  to  the  gen- 
eral equity  jorisdiction  of  the  court  in  which  he 
ia  appointed,  a  state  court  has  no  jurisdiction  to 
enjoin  the  receiver  of  a  telephone  company,  ap- 
pointed by  a  federal  court,  and  ordered  by  such 
court  to  charge  a  certain  sum  for  telephone  8erv- 
■  Ice,  from  withdrawing  such  service  from  a  per- 
son unless  he  pays  such  sum,  which  is  in  ex- 
cess of  what  is  permitted  by  city  ordinance. 

Application  by  Tbomas  Rogers  for  a  writ 
of  mandamus  to  tbe  Chippewa  circuit  judge. 
Denied. 

W.  A.  ConttB,  A.  R.  Macdonnell,  and  Hoi- 
den  &  Holden  (CahlU  &  Wood,  of  counsel), 
for  relator.  Dickinson,  Stevenson,  Cnllen, 
Warren  &  Butzel,  for  respondent 

CARPENTER,  J.  On  the  16th  of  May, 
1903.  relator  filed  a  bill  In  the  circuit  court 
for  the  county  of  Chippewa,  in  chancery, 
against  the  Union  Trust  Company,  receiver 
for  tbe  Michigan  Telephone  Company.  In 
that  bill,  relator  averred  that  on  the  23d  of 
February,  1903,  the  Mlcblgan  Telephone  Com- 
pany was  engaged  tn  the  business  of  leasing 
telephones  to  the  public,  and  supplying  tbe 
public  with  telephonic  iservice  In  the  city 
of  Sault  Ste.  Marie;  that  on  that  day  the 
Union  Trust  Company  was  duly  and  legally 
appointed  receiver  for  said  Michigan  Tele- 
phone Company  by  the  United  States  Circuit 
Court,  Slxtb  Circuit,  and  is  now,  and  has 
been  continuously  since  the  day  and  year  last 
aforesaid,  engaged  In  tbe  business  of  leasing 
tel^hones  to  the  public;  that  relator  has  for 
some  time,  not  definitely  stated,  leased  one 
of  said  telephones,  and  has  heretofore  paid 


therefor  under  protest  the  man  of  $36  per 
year;  that  he  is  entitled  to  have  said  service, 
by  virtue  of  an  ordinance  passed  by  tbe  dty 
of  Sault  Ste.  Marie,  as  well  as  by  virtue  of 
the  charges  to  others,  at  the  rate  of  $24  per 
year;   that  be  bas  tendered  money  on  this 
basis  to  the  receiver;    that  the  receiver  In- 
sists that  relator  continue  to  pay  at  the  rate 
of  $36  per  year,  and  threatens  to  deprive 
him  of  telephonic  service  If  such  payment  is 
not  made.    Relator  prays  in  his  bill  for  both 
a  temporary  and  permanent  Injunction,  re- 
straining defendant  from   carrying  out  Its 
threat    On  tbe  filing  of  this  bill,  a  temporary 
Injunction    was    Issued,    as   therein    prayed.  - 
Subsequently  the  receiver,  without  conceding 
the   jurisdiction   of   the   circuit   court,    filed 
therein  a  certified  copy  of  Its  order  of  ap- 
pointment, and  of  the  bill  upon  which  said 
appointment  was  based,  and  suggested  tbat 
the  circuit  court  for  tbe  county  of  Chippewa, 
in  chancery,  could  not  entertain  Jurisdiction 
of  complainant's  suit     Still  latei^-^uly  23, 
1903— the  circuit  court  entered   this  order: 
"Tbe  suggestion  filed  on  the  4th  day  of  June, 
A.  D.  1903,  In  tbe  above-entitled  cause,  by 
the  defendant,  questioning  the  Jurisdiction  of 
this  court,  and  setting  forth  the  pendency  of 
receivership  proceedings  in  the  United  States 
Circuit  Court  Sixth  District,  In  equity,  hav- 
ing been  brought  on  for  hearing,  this  conrt 
orders  that  the  injunction  awarded  by  an  or- 
der of  this  court,  dated  May  16,  A.  D.  1903, 
do  stand  dissolved,  and  all  proceedings  there- 
in   be   dismissed;    and    the   complainant   is 
hereby  left,  without  prejudice,  to  tbe  United 
States  Circuit  Court,  Sixth  District,  in  equi- 
ty, for  the  enforcement  of  whatever  rights 
or  remedies  he  may  be  entitled  to  in  the 
premises."  . 

Relator  applies  to  this  court  for  a  manda- 
mus compelling  the  vacation  of  tbe  order 
above  set  forth.  The  right  of  the  conrt  be- 
low to  entertain  Jurisdiction  depends  upon 
tbe  proper  construction  of  section  3  of  an  act 
of  Congress  enacted  March  3,  1887,  as  amend- 
ed August  13,  1888  (chapter  866,  25  Stat.  436 
[U.  S.  Comp.  St  1901,  p.  582]).  That  sec- 
tion reads  as  follows:  "That  every  receiver 
or  manager  of  any  property,  appointed  by 
any  court  of  the  United  States,  may  be  sued 
In  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such 
property,  without  the  previous  leave  of  the 
court  in  which  such  receiver  or  manager  was 
appointed.  But  such  suit  shall  be  subject  to 
the  general  equity  Jurisdiction  of  tbe  court 
In  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  tbe  same  shall  be  neces- 
sary to  the  ends  of  Justice."  To  grant  rela- 
tor relief  on  bis  bill,  a  state  court  nanst  de- 
termine tbat  be  Is  entitled  to  telephone  serv- 
ice at  a  lower  rat6  than  heretofore  charged 
him.  The  order  of  the  federal  court  appoint- 
ing a  receiver  contains  this  language:  "Said 
receiver  Is  hereby  authorized  and  directed  to 
furnish  all  telephones  and  telephone  service 
on  the  terms  and  conditions  and  at  the  rates 
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DOW  cbargfMl  by  the  defendant  [the  Michigan 
Telephone  C!ompany]  until  the  further  order 
of  this  court."  There  is  force  in  relator's 
contention  that  It  Is  not  Intended  by  this  or- 
der to  direct  the  receiver  to  continue  to  dis- 
criminate against  any  particular  person. 
The  order  clearly  indicates,  however,  what 
we  should  know  without  it,  that  the  court 
which  appointed  the  receiver  claims  the  right 
to  determine  the  rate  upon  which  telephone 
service  shall  be  fumlsbed.  The  right  to 
make  this  determination  necessarily  belongs 
to  that  court,  and  this  right  is  necessarily 
exclusive.  A  state  court  has  no  more  right 
to  determine  the  rent  which  the  receiver 
shall  charge  one  person  than  it  has  to  deter- 
mine what  it  shall  charge  all  persons.  If 
such  a  determination  were  made,  it  would, 
mider  the  language  of  the  statute,  "be  sub- 
ject to  the  general  Jurisdiction  of  the  court 
In  which  such  receiver  was  appointed."  It 
follows  that  if  the  state  court  should  issue 
an  Injnnction  in  this  case,  Its  enforcement 
would  depend  upon  the  Judgment  of  the  fed- 
eral court  appointing  the  receiver.  The  prop- 
osition that  state  courts  should  Issue  such 
taijnnctions  cannot  be  seriously  entertained 
for  a  moment.  No  court  should  assume  Juris- 
diction of  a  controversy  unless  it  can  make 
a  binding  decision  therein. 

In  support  of  the  contention  that  the  state 
court  should  assume  Jurisdiction  in  this 
case,  relator  dtes  the  following  cases:  Rein- 
hart  ▼.  Sutton,  68  Kan.  726,  51  Pac.  221; 
Stolts  ▼.  Milwaukee,  etc.,  R.  Co.  (Wis.)  80 
X.  W.  68;  In  re  Attorney  General  (Wis.)  88 
N.  W.  912.  In  Relnhart  v.  Sutton,  supra, 
the  state  court  determined  that  a  receiver 
appointed  by  a  federal  court  had  committed 
a  nnlaance  in  digging  a  ditch.  Its  Jurisdic- 
tion to  compel  the  ditch  to  be  refilled,  and 
the  receiver  to  pay  damages  caused  by  its 
excavation,  was  upheld.  That  case  Is  clear- 
ly distinguishable  from  the  one  at  bar.  The 
Judgment  pronounced  in  the  state  court  in 
DO  way  Interfered  with  the  right  of  admin- 
istering the  trust  reserved  in  the  federal 
court  In  Re  Attorney  General,  supra,  the 
Supreme  Court  of  Wisconsin  permitted  the 
Attorney  General  to  apply  for  an  injunction 
restraining  the  receiver  of  the  federal  court 
from  destroying  a  railroad  in  the  state,  say- 
ing: "When  there  is  brought  to  our  atten- 
tion by  the  highest  law  officer  in  the  com- 
monwealth a  state  of  facts  from  which  it 
may  be  seriously  argued  that  the  federal 
court  has.  In  excess  of  Its  Jurisdiction,  in- 
vaded the  rights  and  prerogatives  or  sover- 
eignty of  the  state,  this  court  will  not  hesi- 
tate to  examine  and  decide  such  questions." 
We  need  go  no  further  to  show  the  distinc- 
tion between  that  case  and  the  one  at  bar. 
The  case  of  Stoltz  ▼.  Milwaukee,  etc.,  Rail- 
road Company,  supra,  also  decided  by  the 
Supreme  Court  of  Wisconsin,  is  more  nearly 
in  point  In  that  case  the  complainants 
sought  an  injunction  restraining  the  receivers 
appointed  by  the  federal  court  from  operat- 


ing a  railroad  across  their  land  before  pay- 
ment of  the  compensation  to  which  they 
were  constitutionally  entitled.  The  Jurisdic- 
tion of  the  state  court  to  issue  this  injunc- 
tion was  upheld.  It  is  sufficient  to  say  of 
that  case  that  it  did  not  there  appear  as 
clearly  as  it  does  in  the  case  at  bar  that  the 
effect  of  the  injunction  was  to  interfere  with 
the  power  of  administering  and  managing 
trust  property  necessarily  reserved  to  the 
court  appointing  the  receiver.  While  we 
find  no  case  precisely  like  the  suit  at  bar, 
there  is  no  lack  of  authority  for  the  views 
expressed  in  this  opinion.  Chief  Justice 
Fuller,  In  speaking  of  the  law  uqder  con- 
sideration, said:  "As,  however,  the  receiver, 
as  the  officer  of  the  court  holds  ^e  property 
for  the  benefit  of  all  who  have  an  interest 
in  It  and  is  not  to  be  interfered  with  in 
its  administration  or  disposal  by  the  Judg- 
ment or  process  of  another  court,  the  closing 
clause  of  the  section,  out  of  abundant  cau- 
tion, provides  that  when  "the  receiver  Is  sued 
without  leave,  'such  suit  shall  be  subject 
to  the  general  equity  Jurisdiction  of  the  court 
in  which  said  receiver  or  manager  was  ap- 
pointed, so  ftir  as  the  same  shall  be  neces- 
sary to  the  ends  of  Justice.' "  Gableman  v. 
Peoria  Hy.  Co.,  179  U.  S.  888,  21  Sup.  Ot 
171,  46  L.  Ed.  220.  "No  court  can  Interfere 
with  the  custody  of  property  held  by  another 
court  through  a  receiver."  Dillingham  v. 
Russell,  73  Tex.  47,  11  8.  W.  139,  3  L.  R. 
A.  634,  15  Am.  St  Rep.  753.  "No  rule  is 
better  established  than  that  a  court  having 
the  custody  of  property  through  the  agency 
of  Its  receiver  will  not  suffer  that  posses- 
sion to  be  disturbed,  either  by  a  levy  or  sale 
under  process  issued  by  some  other  court  or 
by  the  bringing  of  an  Independent  suit 
against  its  receiver  to  recover  the  possession 
of  the  res,  or  to  enforce  a  lien  thereon,  or  to 
establish  any  claim  thereto."  Minot  v.  Mas- 
tin,  95  Fed.  737,  37  O.  a  A.  236.  "In  the 
case  of  Zimmerman  v.  So  Relle,  26  C.  C.  A. 
518,  620  [80  Fed.  417],  and  In  Merritt  v. 
Barge  Co.,  24  C.  C.  A.  530,  533  [79  Fed.  228], 
this  court  held  that  when  a  suit  is  brought 
to  enforce  a  lien  against  specific  property, 
or  to  marshal  assets,  or  to  administer  a 
trust  or  to  liquidate  an  Insolvent  estate, 
and  in  all  other  cases  of  a  slmUar  kind, 
where  in  the  progress  of  the  case  the  court 
may  find  it  necessary  or  convenient  to  as- 
sume control  of  the  property  in  controversy, 
the  court  which  first  acquires  Jurisdiction 
of  such  a  case  by  the  Issuance  and  service 
of  process  is  entitled  to  retain  it  to  the  end, 
without  Interference  on  the  part  of  any 
other  court  of  co-ordinate  Jurisdiction." 
Memphis  Savings  Bank  v.  Houchens,  115 
Fed.  110,  52  G  C.  A.  176.  "But  considering 
It  [the  law  under  consideration]  in  the  light 
of  and  as  In  harmony  with  the  seventh 
amendment  of  the  Constitution  of  the  United 
States,  we  most  construe  it  as  applying  only 
to  suits  which  seek  to  interfere  with  the 
receiver's  possession  of  property,  b'- 
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cesB  tbe  execution  of  wblcb  would  have  that 
effect"  Dillingham  v.  Hawk.  00  Fed.  497,  9 
a  a  A.  104,  23  L.  R.  A.  517.  "The  posseB- 
Blon  of  property  by  receivers,  under  the  ajf- 
pointment  and  order  of  a  court  in  a  cause, 
1b  the  possession  of  any  for  the  court  In  that 
cause.  No  suit  or  proceeding  touching  the 
property  can  be  maintained  but  in  that  court 
In  that  cause,  or  by  leave  of  court  obtained 
in  that  cause.  This  result  follows  from  the 
nature  and  scope  of  the  proceedings,  la  neces- 
sary for  the  purposes  for  which  receivers 
are  appointed,  and  Is  elementary.  The 
statute  which  allows  suits  against  a  receiver 
In  respect  of  any  act  or  transaction  of  his 
In  carrying  on  tbe  business  connected  with 
such  property,'  does  not  change  this  as  to 
suits  affecting  the  property  itself."  Ameri- 
can Loan  &  Trust  Co.  v.  Central  Vermont 
R.  Co.  (C.  C.)  84  Fed.  917. 

We  therefore  approve  the  order  of  the  cir- 
cuit Judge,  and  decline  to  issue  tbe  man- 
damus prayed  for.  The  other  Justices  con- 
curre(L 


CHAMBERLAIN  v.  CITY  OF  SAGINAW. 
(Supreme  Court  of  Michigan.     Nov.  17,  1903.) 

MUNICIPAL   CORPORATIONS— NBOLIQENCE—IN- 
JVRIES-PRBSBNTMBNT  OF  CUAIM-WAIVER. 

1.  Where  the  amendment  of  the  provision  of 
a  city  charter  requiring  notice  to  the  city  of 
claims  arising  from  its  alleged  negligence  cov- 
ers the  entire  ground  as  to  the  notice,  etc.,  and 
ia  in  direct  conflict  with  the  former  provision, 
such  provision  is  repealed. 

2.  Where  the  notice  of  a  claim  against  a  city 
arising  from  its  alleged  negligence,  presented 
to  tbe  ci^  council,  was  an  insnfflcient  state- 
ment, under  the  provision  of  the  charter,  and 
the  statement  was  referred  to  the  committee 
on  finance  and  auditing,  and  no  action  was 
taken  by  the  committee,  and  the  claimant  did 
not  aslc  a  hearing,  nor  the  city  offer  one,  there 
was  no  waiver  of  any  defect  or  irregularity  of 
the  notice. 

Error  to  Circuit  Court,  Saginaw  County; 
Emmet  L.  Beach,  Judge. 

Action  by  Emma  C.  Chamberlain  against 
the  city  of  Saginaw.  Judgment  In  favor  of 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


Henry  E.  Naegely,  for  appellant 
Emerlck,  for  appellee. 


F.  B. 


GRANT,  J.  Plaintiff  recovered  a  VCTdlct 
against  the  defendant  city  for  Injuries  re- 
ceived on  an  alleged  defective  sidewalk. 
The  charter  of  the  city  of  Saginaw  was 
amended  in  1901  by  adding  a  new  section 
(No.  46)  te  title  17.  That  section  reads  as 
follows:  "No  action  shall  hereafter  be 
brought  against  the  city,  or  any  of  Its  boards 
or  officers,  for  any  injury  alleged  as  the  re- 
sult of  any  negligence  on  tbe  part  of  tbe  city 
or  any  board  or  officer  thereof,  unless  the 
person  injured  shall  serve  or  cause  to  be 
served,  within  sixty  days  after  such  injury 
shall  have  occurred,  a  notice  In  writing  on 
the  common  council  of  said  city,  which  notice 


sliall  set  forth  anbstantially  tin  time  when 
and  the  place  where  such  injury  took  places 
the  manner  in  which  it  occurred,  and  the  ex- 
tent of  such  Injury,  as  far  as  the  same  bas 
become  known,  and  that  the  person  recdvlng 
such  injury  Intends  to  hold  the  city  liable 
for  such  damages  as  aiay  have  been  sus- 
tained by  him.  All  facta  relating  to  such  per- 
sonal Injuries  shall  be  set  forth  In  an  affi- 
davit made  by  claimant  Such  affidavit  shall 
also  state  tbe  names  and  addresses  of  all  of 
claimant's  witnesses,  the  name  of  the  attend- 
ing physician,  if  any,  tbe  amount  of  money. 
If  any,  expended  for  medical  attendance,  tbe 
loss  of  time  and  value  thereof,  and  shall 
fully  describe  the  nature  and  extent  of  the 
injury  received  and  tbe  amount  of  compen- 
sation claimed  by  reason  of  aoch  damage  or 
Injury.  All  claims  for  damagea  against  tbe 
city,  growing  out  of  tbe  negligence  or  default 
of  said  city  or  of  any  officer  or  empioyA 
thereof,  shall  be  presented  In  the  manner 
above  provided,  within  sixty  days  after  such 
damage  has  been  sustained  or  received, 
and  In  default  thereof,  shall  be  hereafter 
forever  barred.  But  claims  which  have  been 
presented  to  the  common  council  prior  to  the 
passage  of  this  act  shall  not  be  barred  for 
failure  to  attach  thereto  a  sworn  affidavit 
of  the  particulars  of  such  injury.  No  action 
shall  be  maintained  in  any  case  nnless  the 
same  be  brought  within  one  year  after  such 
Injury  shall  be  received."  It  Is  conceded  that 
no  notice  was  given  under  this  statate.  A 
notice  appears  to  have  been  given  nnder 
section  17,  tit  6,  of  the  charter  as  amended  in 
1899.  Tbe  amendment  of  1901  covers  tbe 
entire  ground  of  the  notice  to  be  given  In 
cases  of  this  character.  It  is  In  direct  con- 
flict with  the  provision  of  the  former  sec- 
tion, and  repeals  It  The  two  cannot  stand 
together.    The  latter  controls. 

Counsel  for  plaintiff,  in  his  brief,  says:  "I 
further  respectfully  submit  that  the  conduct 
of  the  council  and  its  committee  and  officers 
have  created  a  waiver  of  any  defect  or  irreg- 
ularity of  notice  of  the  claim,  if  any  such  ex- 
isted." He  does  not  cite  the  record  or  state 
tbe  facts  upon  which  this  claim  la  based. 
We  have  examined  tbe  record,  and  find  no 
evidence  ui)on  which  to  base  a  waiver  nnder 
any  decisions  of  this  court  Plalntlfl  gave 
no  notice  under  the  charter  then  In  force. 
The  common  council  was  tmder  no  obliga- 
tion, legal  or  moral,  to  Inform  ba  of  the  law. 
Tbe  records  of  the  council  introduced  in  evi- 
dence showed  that  the  plaintiff's  petition  and 
notice  were  received,  and  referred  to  the 
committee  on  finance  and  auditing.  Natur- 
ally the  council  would  not,  on  presentation 
of  a  claim,  pass  at  once  upon  the  sufficiency 
or  legality  of  the  petition  and  notice.  The 
committee  would  examine  this,  and  rei>ort  to 
the  council,  if  any  report  was  necessary.  No 
action  upon  tbe  claim  was  ever  taken  by  the 
committee.  Plaintiff  did  not  ask  a  hearing. 
The  defendant  did  not  offer  her  one.  Both 
parties  rested  upon  their  rights  ontil  plain- 
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tut  broaght  this  salt.  The  only  authority 
oited  by  connsel  to  sustain  his  contention  la 
Undley  v.  Detroit  (Mich.)  90  N.  W.  666. 
That  case  forms  no  authority  for  this  con- 
tention. The  waiver  there  was  based  upon 
the  facts  that  the  notice  was  served  upon  the 
common  council;  was  referred  to  Its  com- 
mittee (or  investigation;  the  plalntifT  ap- 
peared; testimony  taken;  and  a  report  made. 
Similar  facts  were  held  to  be  evidence  of 
waiver  In  Griswold  ▼.  City  of  Ludington, 
U6  Mlcb.  401,  412,  74  N.  W.  663.  In  the  case 
now  before  us  the  notice  was  void.  The 
council  took  no  action  whatever,  except  to 
receive  the  communication  and  refer  it  to  a 
committee.  There  was  no  waiver,  unless  it 
was  the  dnty  of  the  council  to  notify  the 
claimant  that  such  notice  was  void,  point  out 
wherein  it  was  void,  and  give  her  an  oppor- 
tnnlty  to  present  a  valid  one.  Public  rights 
are  not,  in  my  Judgment,  to  be  thus  waived. 
The  liability  of  mnnicipal  corporations  for 
defective  streets  and  sidewalks  Is  purely 
statntory,  and  he  who  attempts  to  fasten 
that  liability  upon  the  municipality  is  bound 
to  strictly  comply  with  the  statute.  A  waiv- 
er can  only  be  predicated  upon  some  duty  of 
tile  corporation  to  act  No  such  duty  is  im- 
posed by  the  statute,  expressly  or  Impliedly. 
After  giving  the  notice,  both  parties  may 
rest.  If  they  choose,  and  as  they  did  in  this 
case,  1*101001  farther  action  until  the  claim- 
ant sees  fit  to  plant  his  suit.  We  are  cited 
to  no  case,  and  I  find  none,  which  holds  that 
nonaction  of  a  common  council  constitutes  a 
waiver  of  .the  proceedings  necessary  in  op- 
der  to  fasten  liability  ni>on  the  municipality. 
To  waive  means,  in  law,  "to  relinquish  in- 
tentionally a  known  right  or  Intentionally  to 
do  an  act  inconsistent  with  claiming  it."  In 
this  case  the  common  council  had  done  noth- 
ing wtiatever  to  Indicate  to  the  plaintiff 
that  it  considered  her  notice  valid,  or  that  it 
Intended  to  waive  any  notice.  She  did  not 
know  or  even  Inquire  as  to  what  the  council 
aad  done  with  her  claim. 

Jodgment  reversed,  and  no  new  trial  or- 
dered.   Tbe  other  Justices  concurred. 


UOQ  OWNERS'  BOOMING  CO.  v.  HUB- 
BELL  et  sL 

(Sapteme  Oonrt  of  Michigan.    Nov.  17,  1903.) 

REPLEVTN— DBMAN1>-NECBSSITT— BONA  FIDB 
PURCHASER  —  LOOGINO  —  STATUTES  —  FOR- 
FEITURB  OF  LOOS— ABANDONMENT. 

1.  Where  the  pnrchaser  of  riparian  land  knew 
that  logs  lyinj;  thereon  bore  the  marka  of  third 
persons,  and  that  any  title  which  he  would  ob- 
tain to  the  logs  rested  on  abandonment,  and  the 
vendor  did  not  claim  title  to  tbe  logs,  and  the 
pnrchaser  anticipated  tronble,  a  demand  was 
not  necessar;^  before  institution  sf  replevin  for 
the  logs  against  the  purchaser. 

2.  Where,  on  appeal  in  replevin  for  certain 
rags,  it  appears  that  the  evidence  and  instmc> 
tiona  went  to  the  question  as  to  which  party 
was  entitled  to  the  right  of  possession,  an  ii^ 

5  1.  See  Raplarln,  vol.  42,  Cent.  Dig.  |  81, 


stmction  that  such  prima  fade  ownership  had 
been  shown  in  plaintiff  as  would  give  him  a 
right  to  take  the  logs  was  not  erroneous;  it  be- 
ing improbable  that  the  jury  were  misled  by  tbe 
statement  as  to  ownership. 

3.  Comp.  Laws,  (  6098,  provides  that  when 
logs  shall  float  on  the  banks  of  a  stream,  and 
they  are  not  removed  within  18  montlis,  the 
owner  shall  be  deemed  to  have  forfeited  his 
rights,  and  provides  proceedings  whereby  the 
landowner  may  obtain  title.  In  replevin  by  a 
booming  company  for  logs  claimed  by  defend- 
ant, who  had  purchased  the  land  on  which  the 
logs  had  been  lying  for  a  number  of  years,  the 
court  instructed  that  if  the  logs  were  afloat, 
and  the  owner  allowed  them  to  stay  drifted  for 
18  months,  the  owner  of  the  logs  forfeited  his 
rights.  Held,  that  the  instruction  was  errone- 
ous, it  appearing  that  part  of  tbe  logs,  at  least, 
had  never  been  afloat,  but  had  been  placed  on 
the  land  when  it  constituted  a  roUway,  and 
that  no  steps  had  ever  been  taken  by  the  own- 
er under  the  statute. 

4.  On  an  issue  as  to  whether  certain  logs, 
which  had  been  placed  on  a  roUway  and  left 
there  for  a  number  of  years,  had  been  abandon- 
ed by  the  owners,  there  was  evidence  that  they 
had  been  on  the  rollway  for  20  or  30  years,  and 
imbedded  in  the  sand  and  earth,  and  that  the 
owner  had  run  other  logs  past  them  for  many 
years;  but  there  was  evidence  that  the  own- 
ers knew  that  the  logs  were  on  the  roUway, 
and  that  they  had  taken  logs  therefrom  from 
time  to  time,  and  that  they  had  never  abandon- 
ed logging  in  the  river.  Held,  that  the  question 
of  abandonment  was  for  the  jury. 

5.  Where,  in  replevin  for  certain  logs,  de- 
fendant claimed  them  by  abandonment  by  their 
original  owner,  testimony  of  a  former  owner  of 
the  land  on  wliich  the  logs  lay  that  he  had 
consnlted  an  attorney,  ana  that  the  attorney 
advised  that  he  had  .a  right  to  the  logs,  and 
that  he  had  stated  such  fact  to  defendant,  was 
incompetent. 

Error  to  Circuit  Court,  Newaygo  County; 
Lewis  G.  Palmer,  Judge. 

Action  by.  the  Log  Owners'  Booming  Com- 
pany against  Ctiarles  Hubbell  and  another. 
Judgment  in  favor  of  defendants,  and  plain- 
tiff brings  error.    Reversed. 

This  is  an  action  of  replevin,  brought  in 
justice  court,  to  recover  a  small  amount  of 
lumber  cut  from  logs  taken  by  the  defendants 
from  a  rollway  on  the  Muskegon  river;  plain- 
tiff claiming  the  right  of  possession,  but  not 
ownership.  Plaintiff  was  organized  for  tbe 
purpose  of  running,  driving,  booming,  and 
rafting  logs,  etc.,  on  Muskegon  lake  and  riv- 
er, and  their  tributaries.  It  claimed  au- 
thority, by  contract,  from  the  log  owners 
along  this  river,  to  take  possession  of  and 
run  all  the  logs  put  in  the  river,  or  upon  the 
bank  of  the  river  and  on  the  rollways,  and 
deliver  them  to  the  various  owners  at  their 
places  of  destination.  Among  such  were  the 
alleged  owners  of  the  logs  in  question,  which 
were  marked  with  marks  claimed  to  be  own- 
ed by  two  firms— Alberta  &  Co.  and  Gow  & 
Campbell.  Defendants  claimed  ownership 
by  bill  of  sale  from  one  Dickinson,  the  owner 
by  purchase  of  the  land  where  the  rollway 
known  as  the  "Carmichael  Rollway"  was  sit- 
uated. Some  were  wholly  or  partly  exposed 
to  view.  Others  were  covered  with  sand 
and  dirt,  and  grass  and  brushes  had  grown 
over  them.  Defendants  claim  title  by  aban- 
donment;   their  theory  being  that  the  orig- 
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inal  owners  bad  left  these  logs  In  this  rail- 
way 80  long  that  they  had  lost  title  by  aban- 
donment, and  that,  when  Dickinson  bought 
the  land,  title  to  the  logs  passed  with  it. 
Plaintiir,  upon  dlBcoverlng  that  the  defend- 
ants bad  taken  the  logs,  went  to  their  mill, 
found  the  lumber  manufactured  therefrom, 
and  brought  this  action  to  recover  it.  The  is- 
sue was  submitted  to  a  Jury,  who  found  in 
favor  of  the  defendants.  Defendants  waiv- 
ed the  return,  and  asked  Judgment  for  the 
value. 

M.  Brown  (William  Carpenter,  of  coun- 
sel), for  appellant  E.  L.  Gray,  for  appel- 
lees. 

GRANT,  J.  (after  stating  the  facts).  1. 
No  demand  of  possession  was  necessary  be- 
fore bringing  suit  Defendants  knew  that 
these  logs  bore  marks  of  other  owners,  and 
that  the  title  which  they  would  obtain  by  a 
purchase  from  Dickinson  rested  entirely  up- 
on abandonment  Dickinson  did  not  actual- 
ly claim  title,  but  informed  defendants  that 
they  could  take  whatever  title  he  had.  They 
admitted  that  they  knew  the  logs  were  claim- 
ed by  others,  and  anticipated  trouble.  Un- 
der such  circumstances,  they  were  not  bona 
flde  purchasers. 

2.  Error  Is  assigned  upon  the  instruction  of 
the  court  that  the  plaintiff  must  establish 
its  ownership  of  the  property.  It  is  manifest 
from  the  entire  instruction  that  "ownership" 
was  used  in  the  sense  of  right  of  "posses- 
sion," for  near  the  close  of  his  instruction 
the  judge  said:  "I  charge  you  that  such  pri- 
ma facie  ownership  has  been  shown  in  the 
plaintiff,  if  you  believe  the  testimony  offer- 
ed, as  wonld  give  it  a  right  in  the  first  in- 
stance, to  take  these  logs  as  they  might  have 
along  the  river  bank;  that  is,  logs  either 
afloat  or  intended  to  be  put  afloat."  It 
would  seem  from  this  that  the  Jury  were  In- 
structed that  the  result  of  the  case  depended 
entirely  upon  ownership,  and  this  was  cor- 
rect The  evidence  was  mainly  directed  to 
this  question.  If  those  under  whom  plaintiff 
claimed  the  right  of  possession  did  not  own 
the  logs,  then  plaintiff  could  not  maintain  the 
suit  It  Is  Improbable  that  the  Jury  were 
misled  by  the  failure  of  the  court  to  instruct 
them  that  right  of  possession  was  sufilcient 

8.  The  court  Instructed  the  Jury  as  follows: 
"It  Is  also  a  mie  of  law  that  if  the  logs  are 
afloat  and  the  owner  or  proprietor  allow 
them  to  stay  drifted  upon  the  shore,  or  the 
property  of  any  man  who  owns  along  the 
river,  for  eighteen  months,  without  doing 
anything  by  way  of  removing  them,  he  would 
forfeit  his  right  or  his  ownership  In  that 
property.  That  is  the  law."  This  instruc- 
tion was  evidently  based  upon  section  6098, 
Comp.  Laws,  providing  for  the  disposition 
of  logs  floating  upon  lands  adjoining  the 
streams,  and  for  the  forfeiture  of  all  right 
thereto  by  the  owners.  It  was  erroneous  for 
two  reasons:  (1)  Because  the  logs,  or  at 
least  part  of  them,  were  never  afloat  and 


had  never  drifted  upon  the  shore  of  the  land 
of  the  owner;  and  (2)  no  steps  were  taken 
by  the  owner  under  the  statute  to  obtain  title 
according  to  its  provisions.  The  statute  does 
not  mean  that  the  title  to  the  property  Is 
forfeited  by  allowing  it  to  remain  for  18 
months  upon  the  land.  It  is  doubtful  If  such 
a  provision  would  be  constitutional.  Snch 
title  Is  only  lost  when  the  landowner  has 
taken  proceedings  thereunder  to  sell  the 
logs.  If  this  Instruction  of  the  court  were 
correct  no  proceedings  would  be  necessary 
for  a  sale  of  the  logs,  and  that  part  of  the 
statute  wonld  be  useless. 

4.  The  main  issue  was  title  by  abandon- 
ment This  issue  was  left  to  the  Jury,  and 
we  think  correctly.  Defendants  gave  testi- 
mony tending  to  show  that  these  logs  had 
been  In  this  railway  from  20  to  30  years, 
that  they  had  become  Imbedded  in  the  sand 
and  earth,  and  that  grass  and  bushes  had 
grown  over  many  of  them.  If  It  be  true 
that  the  owners  had  run  other  logs  past  them 
for  many  years,  and  had  taken  no  steps  to 
remove  those  Imbedded  In  the  railway,  or 
any  of  them,  it  would  not  be  an  unreason- 
able inference  to  draw  that  they  were  aban- 
doned, because  ordinarily  they  would  be- 
come decayed  and  worthless.  On  the  other 
hand,  plaintiff  insists  that  the  owners  placed 
them  upon  the  railways,  intending  to  con- 
vey them  to  places  of  manufacture  and  sale, 
and  that,  if  any  floated  there  and  became  im- 
bedded in  the  sand,  they  were  cut  and  placed 
In  the  water  with  the  same  Intent  and  that 
no  Intent  to  abandon,  under  such  circum- 
stances, is  to  be  implied  merely  from  lapse 
of  time.  This  contention  is  sound,  and  Is 
sustained  by  the  authorities.  The  logs  were 
not  lost  for  the  owners  knew  that  they  had 
logs  in  this  railway  partly  burled,  and  the  de- 
fendants knew  It  also.  There  Is  evidence 
that  the  original  owners  bad  taken  logs 
therefrom  from  time  to  time.  This  was  a 
circumstance  for  the  consideration  of  the  Ju- 
ry In  determining  the  intent  of  the  owners. 
The  intention  to  abandon  is  essential  to  main- 
tain defendants'  title.  This  may  be  Inferred 
from  the  conduct  of  the  owners  and  the  situ- 
ation of  the  property.  If  these  logs  were  so 
situated  that  there  was  no  danger  of  Injury 
by  decay  or  otherwise,  and  the  owners  had 
from  time  to  time  taken  logs  therefrom,  as 
they  annually  drove  the  river,  the  intent  to 
abandon  could  hardly  be  presumed  from  lapse 
of  time.  If  the  parties  had  abandoned  log- 
ging upon  the  river,  it  is  apparent  that  the 
Intent  to  abandon  would  be  more  readily 
presumed  from  failure  to  remove  for  any 
considerable  length  of  time.  But  the  mere 
failure  to  exerolse  the  act  of  removal  would 
not  operate  as  an  abandonment,  or  proof  of 
an  intention  to  abandon.  Both  the  Intention 
to  abandon  and  actual  relinquishment  must 
be  shown.  1  Gyc.  Law  &  Proc.  4,  and  au- 
thorities there  cited. 

6.  It  is  claimed  by  the  plaintiff  that  some 
of  the  logs  manufactured  by  the  defendant 
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were  not  taken  from  the  Garmiehael  roll- 
way.  If  this  be  the  fact,  the  court,  as  to 
these  logs,  marked  D  and  DB,  should  have  di- 
rected a  verdict  for  the  plaintiff.  If  upon  a 
new  trial  this  conclusively  appears,  the  plain- 
tiff would  be  entitled  to  a  verdict  therefor. 

6.  Mr.  Dickinson,  a  witness  for  the  defend- 
ants, was  permitted  to  testify  that  be  had 
consulted  an  attorney  about  his  right  to 
these  logs,  and  that  he  told  the  defendants 
that  the  attorney  advised  him  that  be  did 
bare  a  right  to  them.  This  testimony  was 
clearly  incompetent 

There  are  many  other  assignments  of  er- 
ror upon  the  admission  and  rejection  of  tes- 
timony, but  we  do  not  deem  them  of  suffi- 
cient importance  to  discuss,  as  they  are  not 
likely  to  arise  njjon  a  new  trial. 

Judgment  reversed  and  new  tilal  ordered. 
The  other  Justices  concurred. 


ARCHEB  et  al.  v.  LAIBLAW  et  aL 

(Snpreme  Court  of  Michigan.     Nov.  17,  1903.) 

CBKOITORS'     SUIT— JUDOMENT— BASia-PRB- 

8DMPTI0N— BONDS-PRINCIPAL. 

AND  SURBTY. 

1.  After  j  advent  was  obtained  on  a  bond  in 
favor  of  plaintiff,  and  the  return  of  an  execution 
nolla  bona,  it  was  assigned  to  a  third  person  at 
the  instance  of  the  sureties  who  paid  for  the 
same.  An  alias  execution  waa  issued  without 
the  snietleB*  knowledge  or  authority  by  order 
of  the  attorney  for  the  judgment  creditor,  and 
it  was  levied  on  the  property  of  the  principal  in 
the  bond.  The  principal  had  prior  thereto  con- 
veyed the  land,  and  the  sureties  brought  attach- 
ment for  contribntion,  and  levied  the  writ  on 
the  same  lands,  and  thereafter  filed  a  bill  in 
aid  of  execution  on  -the  judgment  rendered. 
HtU,  that  as  the  attachment  suit  showed  juris- 
diction under  the  writ  of  attachment  and  levy, 
and  the  declaration  contained  counts  on  which 
the  court  bad  jurisdiction  to  render  a  judgment, 
it  cannot  be  held  void  in  the  suit  to  set  aside 
the  conveyance  as  fraudulent  on  the  ground 
that  plaintiff  did  not  show  in  the  attachment 
sait  a  right  to  contribution  by  payment  of  the 
original  judgment;  such  payment  not  having 
been  alleged  in  such  suit. 

2.  Where  a  judgment  had  been  obtained  on  a 
bond,  and  the  sureties  furnished  the  money  to 
paj  the  same,  they  were  entitled  to  sue  the 
principal  to  recover  the  amount  thereof,  though 
thej  had  the  judgment  assigned  to  a  third  per- 
«». 

Appeal  from  Circuit  Court,  "Wayne  County, 
in  Chancery;  Morse  Bohnert,  Judge. 

Suit  by  John  Archer  and  others  against 
Thomas  Laidlaw  and  others.  From  a  judg- 
ment for  plaintiffs,  defendant  Ada  O.  Strach- 
an  appeals.    Affirmed. 

William  Stacey,  for  appellant.  Flowers, 
Moloney  &  Bishop,  for  appellees. 

HOOKEB,  C.  J.  The  facts  of  this  case, 
stated  in  chronological  order,  are  as  follows: 
On  July  10,  1897,  the  complainants  became 
sureties  OD  a  paving  bond,  in  which  James 
and  Thomas  Lcddlaw  were  the  principals, 
running  to  the  city  of  Battle  Creek.  De- 
fault waa  made,  and  Higley  and  other  ma- 
terialmen teougbt  an  action  on  the  bond. 


which  resulted  in  a  Judgment  against  the 
Laldlaws  on  Octob^  17,  1899.  On  April  15, 
1899,  while  said  suit  was  pending,  James  R. 
Laidlaw  conveyed  the  property  Involved  in 
this  cause  to  defendant  Strachan.  On  Novem- 
ber 1,  1899,  an  execution  was  issued,  return- 
able November  24,  1899.  On  November  13, 
1899,  the  judgment  was  assigned  to  Archi- 
bald Grant,  at  the  instance  of  the  complain- 
ants, who  paid  for  the  same,  and  gave  the 
Judgment  creditor  an  agreement  of  indemni- 
ty against  further  costs,  liabilities,  or  dam- 
ages. On  November  27th  the  execution  was 
returned  unsatisfled,  and  on  the  same  day  an 
alias  execution  was  issued  without  complain- 
ants' knowledge  or  authority.  It  was  ordered 
to  be  issued  by  the  attorneys  for  the  Judg- 
ment creditor.  This  execution  was  return- 
able December  20,  1890,  and  was  levied  up- 
on the  property  in  question  on  the  same  day 
of  the  issue.  Two  days  later,  and  on  Novem- 
ber 29,  1899,  the  complainants  commenced 
an  attachment  suit  against  the  defendants 
Laidlaw,  and  caused  the  writ  to  be  levied 
on  the  lands  in  question.  Both  defendants 
were  nonresidents,  and  had  no  other  prop- 
erty discoverable  in  Michigan,  and  the  writ 
of  attachment  was  not  personally  served,  but 
subsequently  and  seasonably  they  were  per- 
sonally served  with  notice  of  the  attachment, 
and  in  due  time  they  were  defaulted,  and 
Judgment  followed  In  favor  of  the  complain- 
ants for  $762.37  and  costs,  $31.65.  Execu- 
tion was  issued  and  levied  upon  the  property 
attached.  The  bill  In  this  cause  was  then 
filed  in  aid  of  execution.  All  defendants 
were  personally  served  with  writ  or  order  of 
publication.  The  bill  was  taken  as  confess- 
ed by  the  I^aldlaws,  and  Strachnn  appeared 
and  answered,  leaving  complainants  to  their 
proof  of  most  of  the  allegations  of  the  bill, 
but  denying  that  the  premises  were  convey- 
ed in  fraud  of  complainants'  rights,  and 
denying  that  they  had  a  right  to  have  her 
conveyance  set  aside.  She  has  appealed 
from  an  adverse  decree.  Her  counsel  claim 
that  the  bill  cannot  be  .sustained  for  two 
reasons:  (1)  The  Judgment  Is  void;  (2)  the 
conveyance  was  not  made  to  defraud  cred- 
ftors. 

Was  the  Judgment  void?  Counsel  say  this 
appears,  because  "there  is  no  allegation  or 
proof  that  the  original  Judgment  has  been 
satisBed,  while  the  evidence  shows  that  it 
has  not  been,  and  that  this  was  a  condition 
precedent  to  a  right  of  contribution,  and  be- 
cause of  its  nonexistence  the  court  had  no 
Jurisdiction  of  the  subject-matter  of  the  [at- 
tachment] suit,  and  its  Judgment  is  void"; 
citing  Backus  y.  Coyne,  45  Mich.  586,  8  N.  W. 
694.  That  case  is  one  where  a  surety  sued 
a  co-surety  for  contribution.  It  was  held 
that  no  recovery  could  be  bad  unless  there 
had  been  payment  or  assumption  of  the  de- 
mand. It  was  not  held  that  the  court  had 
no  Jurisdiction,  nor  that  the  Judgment  waf< 
void.  Two  other  Michigan  cases  are  cited 
In  support  of  tttls  claim,  viz.,  Moore  T.  Han- 
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gen,  76  Mich.  664,  42  N.  W.  981;  Gadsby  ▼. 
Sttmer.  79  Mich.  260,  44  N.  W.  606.  The 
most  that  can  be  claimed  for  these  Is  that  a 
judgment  la  void  where  the  record  of  a  Jus- 
tice of  the  peace  falls  to  show  that  he  had 
Jurisdiction  of  the  parties.  In  the  attach- 
ment case  the  record  shows  Jurisdiction,  un- 
der the  writ  of  attachment,  and  levy.  The 
declaration  contains  counts  upon  which  the 
court  had  Jurisdiction  to  render  a  Judgment. 
There  Is  nothing  In  this  record  to  show  a 
want  of  Jurisdiction,  or,  for  that  matter, 
even  that  there  was  error  In  the  proceeding 
or  Judgment  rendered. 

It  Is  urged  that  the  Judgment  In  favor  of 
Hlgley  has  not  been  paid,  because  It  appears 
that  a  levy  was  made,  and  that  the  Judg- 
ment has  not  been  discharged  or  satlsQed 
of  record.  We  do  not  know  what  the  trial 
court  decided  about  this,  and  we  have  no 
right  to  assume,  from  that  record,  that  the 
Judgment  afterwards  taken  was  not  based 
upon  another  and  different  claim.  But  If  it 
was  material,  the  testimony  In  this  record 
shows  that  the  money  was  fumisbed  by  the 
complainants  to  pay  the  Judgment,  and, 
though  an  assignment  was  taken  to  Grant, 
It  did  not  preclude  a  Judgment  In  the  attach- 
ment case. 

Was  the  conveyance  void?  The  defendant 
offered  no  evidence,  and  this  question  rests 
on  complainants'  proof.  If  the  case  is  not 
ruled  by  Crane  v.  Waldron  (Mich.)  94  N.  W. 
593,  the  proof  shows  to  our  entire  satisfac- 
tion that  the  conveyance  to  Strachan  was  a 
subterfuge  and  in  fraud  of  creditors. 

The  decree  Is  affirmed,  with  costs.  The 
other  Justices  concurred. 


CHAUVIN  T.  DETROIT  UNITED  RT. 
Olapreme  Court  of  Michigan.     Nov.  17,  1903.) 

BTREKT  RAILWAYS  —  DRIVER  OP  VEHICLE  — 
ATTEMPT  TO  CROSS  TRACK— CONTRIBUTORY 
NBGLIOENCE— JURY  QUESTION. 

1.  Where  the  driver  of  a  vehicle  at  night 
turns  to  cross  a  double  street  car  track,  look- 
ing ■■  he  docs  80,  and  perceiving  one  car  ap- 
proaching ou  the  nearer  track  at  the  distanqe 
of  a  blocK,  and  another  on  the  farther  track  at 
a  distance  of  two  blocks,  he  la  not  gnilty  of 
negligence,  as  a  matter  of  law.  In  failing  to 
looK  a  second  time  before  reaching  the  second 
track,  and  to  endeavor  to  avoid  the  car  on  that 
track  by  remaining  on  the  first  track,  or  back- 
ing clear  of  it,  but  the  question  is  for  the  jury. 

Error  to  Circuit  Court,  Wayne  County; 
Cteorge  8.  Hosmer,  Jndge. 

Action  by  Silas  Chauvln  against  the  De- 
troit United  Railway.  Judgment  for  plain- 
tlfl,  and  defendant  brings  enar.    Affirmed. 

Brennan,  Donnelly  &  Van  De  MaA,  for 
appellant    Seth  E.  Engle,  for  appellee. 

HOOKER,  0.  J.  The  plaintiff's  team  was 
struck  by  defendant's  street  car,  and  one  of 
bis  horses  was  killed,  and  he  was  injured. 
The  collision  occurred  about  7  o'clock  in  the 
evening  of  October  28tb,  after  dark.     The 


only  question  raised  by  tills  record  Is  wheth- 
er the  court  should  have  directed  a  verdict 
upon  the  ground  of  contributory  negligence. 

The  plaintiff  testified  that  he  was  driving 
upon  Jefferson  avenue,  and  bad  occasion  to 
cross  the  double  track  of  the  railroad;  that, 
before  turning  to  cross,  he  looked  both  ways 
for  the  cars,  and  saw  them  both;  that  tbe 
one  going  from  the  dty  was  approaching 
on  the  track  next  him,  and  was  about  one 
block  distant;  the  one  going  toward  the  city 
was  approaching  him,  and  was  about  two 
blocks  distant;  that  he  turned  to  cross  diag- 
onally, but  was  struck  by  the  latter.  It  Is 
fairly  inferable  from  his  testimony  that  as  he 
drove  upon  the  tracks  he  looked  again,  first 
for  the  east-bound  car,  which  was  the  nearer, 
and  then  for  the  west-bound  car,  when  he 
saw  that  It  was  about  to  strike  him,  and  the 
collision  happened  at  once.  There  was  evi- 
dence that  the  car  was  running  y&rf  fast, 
and  testimony  tending  to  show  that  no  ef- 
fort was  made  to  stop  It  In  deciding  this 
question,  tbe  testimony  most  favorable  to 
the  plaintiff  must  be  assumed  to  be  true. 

Defendant's  counsel  claim  that  It  Is  con- 
clusively shown  that  the  plaintiff  was  negli- 
gent, because  he  drove  upon  the  second  track 
before  looking  a  second  time,  and  that  un- 
der the  decisions  of  this  court,  one  who  does 
not  look  Immediately  before  going  upon  a 
railroad  track  is  negligent;  citing  Dojierty 
V.  Ry.,  118  Mich.  209,  76  N.  W.  377,  80  N. 
W.  36;  Merritt  v.  Foote,  128  Mich.  367,  87 
N,  W.  262;  McCarthy  ▼.  Ry.,  120  Mich.  400, 
79  N.  W.  631;  McGee  v.  Ey.,  102  Mich.  107, 
60  N.  W.  293,  26  L.  R.  A.  300,  47  Am.  St 
Rep.  607;  Borschall  v.  Ry.,  116  Mich.  473. 
73  N.  W.  651;  Hine  T.  Ry.,  116  Mich.  204, 
73  N.  W.  116.  It  Is  tme  that  in  some  cases 
the  negligence  of  a  plaintiff  has  been  clearly 
and  conclusively  shown.  We  think  this  is 
not  such  a  case.  The  use  of  cars  upon  high- 
ways does  not  deprive  persons  of  the  right  of 
walking  and  driving.  They  are  constructed 
and  operated  upon  the  assumption  that  they 
will  be  driven  upon  and  over,  and  that  mu- 
tual care  will  be  taken  to  avoid  collisions. 
Necessarily  the  driving  public  must  exercise 
some  Judgment  in  relation  to  the  opportunity 
to  cross  tracks,  especially  In  places  where 
cars  are  always  In  sight;  and,  as  we  have 
intimated  In  another  case.  If  one  were  to  be 
always  chargeable  with  negligence  for  driv- 
ing upon  a  track  when  an  approaching  car 
was  in  sight,  there  are  places  where  he  could 
never  cross  the  track  without  pelng  negligent 
When,  in  the  exercise  of  common  prudence, 
he  may  reasonably  think  there  Is  time  to 
cross  safely,  he  is  not  chargeable  with  negli- 
gence. In  this  case  two  cars  were  In  sight, 
one  and  two  blocks  away,  respectively.  Nat- 
urally he  would  look  tor  the  most  danger 
from  the  nearer.  Hence  he  may  have  looked 
first  for  that,  as  he  turned  upon 'the  track, 
and  then  for  the  other.  It  may  be,  as  coun- 
sel seem  to  contend,  that  he  should  have 
looked  soon  enough  to  see  where  tbe  car  was, 
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before  dilvliig  upon  the  second  track,  and 
that  he  should  have  stopped  upon,  or  attempt- 
ed to  back  from,  the  first  track,  In  the  face 
cf  the  approaching  car  upon  that  track.  The 
sequel  has  proved  that  he  could  have  done 
80,  because  that  car  was  stopped  before  It 
got  to  him,  but  It  would  not  ordinarily  be  a 
safe  thing  to  do;  and  we  have  said  In  one 
or  more  cases  that,  where  one  finds  himself 
nnexpectedly  In  a  place  of  danger,  that  fact 
bears  upon  the  question  of  his  negligence  In 
wbat  he  does  afterwards,  where  he  was  not 
negligent  In  getting  Into  the  danger.  If  it 
U  true  that  It  was  reasonable  for  him  to  be- 
lieve he  could  cross  safely,  he  was  not  neg- 
ligent in  attempting  it  We  cannot  tell  bow 
much  he  had  to  fear  from  the  nearer  car, 
nor  how  much  attention  he  felt  it  necessary 
to  give  to  it.  It  was  lo  the  night,  when  the 
rate  of  8i>eed  of  a  car  two  blocks  away  may 
not  have  been  easily  determinable.  Under 
these  circumstances,  we  are  not  Instifled  in 
saying  that  be  was  necessarily  negligent  in 
wbat  be  did.  It  was  a  proper  question  for 
the  jury.  The  case  is  wltiUn  the  mle  fol- 
lowed in  the  cases  of  Oairlty  t.  Ry.,  112 
Mich.  369,  70  N.  W.  1018,  37  L.  E.  A.  529; 
Ryan  ▼.  By..  123  Micb.  597,  82  N.  W.  278; 
Moran  y.  By..  124  Mich.  582,  83  N.  W.  606; 
Boettcber  v.  By.  (Mich.)  91  N.  W.  125. 

The  Judgment  la  affirmed.    Tbe  other  Jus- 
tices concurred. 


CITIZENS'  liOAN  &  TRUST  CO.  T.  "WITTB 
et  al. 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1803.) 

MORTGAOES  —   FORBCLOSTTRB  —  DEFICISNC7 

JODGMBNT— RIGHT  OF  REDEMPTION 

— PESMATDRB  SALE. 

LBev.  St.  1898,  (  3162,  provides  that  the 
Judgment  of  foreclosure  and  sale  shall  fix  the 
amount  of  tbe  mortgage  debt,  and  shall  adjudge 
that  the  mortgaged  premises  be  sold,  and,  when 
demanded,  ^rect  that  judgment  be  rendered  for 
any  deficiency  against  parties  personally  liable 
therefor,  but  no  sale  shall  be  made  until  one 
Tear  from  the  date  of  the  judgment  or  order  of 
sale.  Section  3165  declares  that  the  mortgagor, 
his  heirs,  representatives,  or  assigns,  may  re- 
deem the  mortgaged  premises  from  the  judg- 
ment at  any  time  before  the  sale.  Beld,  that 
the  mortgagor's  grantee,  against  whom  a  judg- 
ment for  any  deficiency  has  been  rendered,  has 
the  right  to  redeem,  making  a  sale  of  the  prem- 
ises Iwfore  the  expiration  of  the  year  after  the 
roDilitioo  of  the  judgment  against  him  prema- 
ture. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Owen  T.  Williams,  Judge. 

Action  to  foreclose  a  mortgage  by  tbe  Citi- 
zens' Loan  &  Trust  Company,  as  administra- 
tor of  Daniel  Goldstein,  deceased,  against 
Otto  and  Katherine  Wltte,  Impleaded  with 
others.  Prom  an  order  denying  the  applica- 
tion to  confirm  the  report  of  the  sberKTa  sale, 
and  setting  aside  and  vacating  tbe  same, 
plaintlfr  appeals.    Affirmed. 

Kath.  Pereles  &  Sons,  for  appellant    Fie- 
biug  &  KlUllea,  for  respondents. 
97  N.W.— 11 


CASSOOAT,  C.  J.  This  case  was  bere 
upon  a  former  appeal  from  that  part  of  a 
judgment  of  foreclosure  and  sale  of  the  mort- 
gaged premises  rendered  January  9,  1902, 
which  adjudged  that  tbe  defendants  Otto 
and  Katherine  Witte  were  not  personally 
liable  for  tbe  whole  or  any  portion  of  any 
deficiency  that  might  arise  upon  the  sale  of 
the  mortgaged  premises  by  virtue  of  tbe 
deed  to  them  of  the  premises  executed  Janu- 
ary 16,  1894,  which  they  assumed  as  a  part 
of  the  purchase  money,  and  thereby  agreed 
to  pay,  together  with  the  taxes  of  1893.  See 
Citizens'  Loan  &  Trust  Co.  v.  Wltte,  92  N.  W. 
443,  116  Wis.  60,  63-66.  This  court  reversed 
that  Judgment,  and  beld  that  Otto  and  Kath- 
erine Witte  were  personally  liable  for  such 
deficiency,  and  remanded  tbe  cause  to  the 
trial  court,  with  direction  to  complete  the 
entry  of  Judgment  in  accordance  with  tbe 
opinion  filed  therein.  Thereupon  the  remit- 
titur was  filed  in  the  trial  court,  and  on  Jan- 
uary 24,  1903,  such  Judgment  was  so  com- 
pleted, and  it  was  therein  adjudged,  among 
other  things,  that  Otto  and  Katherine  Wltte, 
and  two  others  therein  named,  were  person- 
ally liable  for  tbe  amount  of  such  deficiency, 
and  Interest  from  the  date  of  sale,  and  that 
tbe  plaintiff  have  execution  therefor  to  en- 
force the  payment  of  the  same.  June  1. 1903, 
the  mortgaged  premises  were  sold  by  the 
sberlfT,  and  the  foreclosure  Judgment  so 
perfected  to  tbe  defendant  Thomas  J.  Pereles 
for  $2,500;  and  the  sheriff  thereupon  exe- 
cuted, acknowledged,  and  delivered  to  such 
purchaser  a  deed  of  the  premises,  and  made 
and  filed  bis  report  of  such  sale  with  the 
clerk  of  the  court  June  11,  1903.  Thereupon 
the  plaintiff  gave  notice  of  application  to  tbe 
court  for  an  order  confirming  such  report  of 
sale,  and  for  an  order  directing  Judgment 
for  deficiency  against  the  defendants  Otto 
and  Katherine  Wltte  for  tbe  sum  of  $1,854.62. 
Upon  the  bearing  of  such  motion  the  de- 
fendants Otto  and  Katherine  Wltte  appeared 
by  counsel  and  objected  to  sucb  confirmation 
on  tbe  ground  that  they  were  entitled  to  one 
year  from  January  24,  1903,  to  redeem  the 
mortgaged  premises,  and  hence  that  the  sale 
was  premature  and  ought  not  to  be  confirm- 
ed, and  moved  tbe  court,  upon  the  records, 
to  set  aside  tbe  sheriff's  report  of  sale. 
Thereupon  the  court  entered  an  order  deny- 
ing tbe  application  to  confirm  tbe  report  of 
sale,  and  setting  aside  and  vacating  the 
same.  From  that  order  tbe  plaintiff  brings 
this  appeal. 

Tbe  statute  provides,  in  effect,  that  the 
Judgment  of  foreclosure  and  sale  shall  fix 
tbe  amount  of  the  mortgage  debt,  as  there- 
in prescribed,  "and  shall  adjudge  that  the 
mortgaged  premises  be  sold  for  the  payment 
of  the  amount  adjudged"  therein,  "and  when 
demanded  in  the  complaint,"  as  here,  "an 
order  directing  that  Judgment  be  rendered 
for  any  deficiency  against  the  parties  person- 
ally liable  therefor;  but  no  such  sale  shall 
be  made  until  the  expiration  of  one  year  from 
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the  date  of  siich  Judgment  or  order  of  sale," 
etc.  Section  3162,  Rev.  St.  1898.  The  man- 
ifest purpose  of  the  last  clause  quoted  wan 
to  glye  all  parties  Interested  one  year  from 
the  date  of  the  judgment  or  order  of  sale 
within  which  to  redeem  from  sach  Judg- 
ment. And  80  another  section  of  the  stat- 
ute declares  that  "the  mortgagor,  his  heirs, 
personal  representatives  or  assigns,  may  re- 
deem the  mortgaged  premises  from  the  ef- 
fect of  said  Judgment  and  the  lien  of  the 
mortgage  thereon  at  any  time  before  the  sale 
of  such  premises  by  paying  to  the  clerk  of 
the  court  in  which  the  Judgment  was  ren- 
dered, or  to  the  plaintltF  therein,  or  any  as- 
signee thereof,  or  to  his  attorney  the  amount 
of  such  Judgment,  interest  thereon  as  afore- 
said and  costs,"  etc.  Section  3165,  Rev.  St 
1898.  The  title  to  the  premises,  subject  to 
the  mortgage,  passed  from  the  mortgagors, 
through  mesne  conveyances,  to  the  defend- 
ants Otto  and  Katherine  Wltte;  and  hence 
they,  as  such  assignees,  had  the  right  to  re- 
deem. Wylle  V.  Welch,  61  WIb.  861,  8  N. 
W.  207.  So  long  as  the  original  judgment 
of  foreclosure  and  sale  exonerated  them  from 
any  liability  to  pay  any  deficiency,  they  may 
not  have  cared  to  redeem,  or  whether  the 
mortgaged  premises,  on  sherlfTs  sale,  brought 
much  or  little  But  when,  on  January  24, 
1903,  they  were  adjudged  liable  for  the  pay- 
ment of  such  deficiency,  then  it  was  for  their 
Interest  either  to  redeem  from  the  judgment, 
or  see  to  It  that  the  premises  at  the  sheriffs 
sale  should  bring  as  large  an  amount  as  pos- 
sible. This  court  lias  held  tliat  the  part  of 
the  judgment  "which  orders  a  Judgment  for 
a  deficiency  is  an  integral  part  of  the  Judg- 
ment" Kane  v.  WiUiamB,  99  Wis.  65,  74 
N.  W.  670.  The  Judgment  so  entered  Jan- 
uary 24,  1903,  was  a  new  Judgment,  and  the 
only  judgment  against  Otto  and  ICatherlne 
Wltte,  and  hence  the  sale  was  premature  as 
to  them.  The  case  is  distinguished  from 
Bostwlck  ▼.  Van  Vleck,  106  Wis.  387,  389, 
82  N.  W.  S02,  where  by  an  amendment  a 
mere  clerical  mistake  in  the  entry  of  the 
judgment  actually  rendered  was  corrected  so 
as  to  conform  to  the  truth.  We  are  clearly 
of  the  opinion  that  the  sheriff's  sale  was 
premature,  and  hence  properly  set  aside. 
The  order  of  the  circuit  court  is  alflrmed. 


HOLZ  T.  REDISKB. 
(Supreme  Court  of  Wisconsin.    Not.  IT,  1903.) 

JUSTICE    OP    THB    PEACE— JURISDICTION— AP- 
PBAHANCB— APPEAL—QUESTION  NOT 
RAISED  IN  TRIAL  COURT. 

1.  Where  a  justice  of  the  peace  had  lost  jn- 
rlsdiction  of  the  case,  but  the  defendant,  hav- 
ing been  arrested  and  brought  Into  court,  then 
appeared,  and  asked  that  the  canse  be  contin- 
ued, jurisdiction  was  restored. 

2.  The  conteDtion  that  a  justice  of  the  peace 
lost  jurisdiction  by  trying  a  case  without  a  jury 
after  one  had  been  demanded,  will  not  be  con- 
sidered when  it  la  made  first  in  the  Supreme 
Court 


Appeal  from  Clrcalt  Conrt  Milwaukee 
County;    Lawrence  W.  Halsey.  Judge. 

Action  by  Frederick  Holz  against  Fredr- 
ick Rediske.  From  a  judgment  in  favor  of 
defendant  on  certiorari,  plaintiff  appeals. 
Reversed. 

This  la  an  action  of  certiorari,  brought  to  re- 
verse the  Judgment  of  a  Justice  of  the  peace. 
Return  to  the  writ  was  made  by  the  jus- 
tice, and  it  appeared  tberefrom  that  Rediske 
sued  Holz  in  a  tort  action  before  the  justice, 
and  obtained  an  order  of  arrest  Septeml>er 
25,  1900;  that  Holz  was  arrested,  and  ap- 
peared in  court  September  29,  1900,  when  is- 
sue was  Joined  in  the  action,  and  the  same 
was  adjourned  until  October  6,  1900,  Holz 
giving  bis  own  recognizance  to  appear  in 
court  September  6,  19U0,  and  "answer  to  a 
criminal  prosecution  for  *  *  •."  on  Oc- 
tober 6th  the  parties  appeared,  a  jury  trial 
was  demanded  by  Holz,  the  jury  selected, 
venire  issued,  and  the  case  adjourned  by 
consent  to  October  12th.  A  like  adjournment 
was  bad  on  the  12tb  to  the  19th,  and  on  the 
19tb  to  the  26tb  of  October.  On  the  26th  of 
October  both  parties  appeared  personally,  and 
Rediske  asked  for  an  adjournment  because 
his  lawyer  could  not  be  present  which  mo- 
tion was  granted,  and  the  case  adjourned  to 
the  2d  day  of  November.  November  Ist  a 
subpoena  was  issued  at  the  request  of  Rediske 
for  Holz,  returnable  on  the  following  day. 
November  2d  Rediske  appeared,  but  Holz 
did  not  Proof  was  made  of  due  service  of 
the  subpoena  on  Hols,  and  tbat  be  was  a 
material  witness,  and  refused  to  attend,  and 
an  attachment  was  issued  to  the  constable 
for  his  arrest.  The  attachment  was  return- 
ed by  the  officer,  his  return  stating  that  be 
had  arrested  Holz,  and  had  him  now  in  cos- 
tody  in  court  The  docket  then  proceeds  as 
follows:  "Plaintiff  is  ready  tor  trial.  The 
defendant  Frederick  Holz,  now  appears  in 
person,  and  asks  that  this  cause  be  contin- 
ued until  the  8th  day  of  November,  1900,  at 
2  o'clock  p.  m.  of  that  day.  Motion  granted, 
and  by  consent  of  the  parties  this  action  is 
adjourned  until  the  8th  day  of  November, 
1900,  at  2  o'clock  in  the  afternoon,  at  this, 
my  office."  November  8,  1900,  the  case  was 
called,  and  Holz  did  not  appear,  whereupon 
the  court  proceeded  to  try  the  case  without 
a  Jury,  and  rendered  Judgment  for  the  plain- 
tiff for  damages  and  costs.  Upon  the  record 
the  circuit  court  reversed  the  Judgment  of 
the  Justice,  and  Rediske  appeals. 

Doerfier,  McESroy  &  Bschweller,  for  ap- 
pellant   J.  E.  Wlldlsb,  for  respondent 

WIN8L0W,  J.  (after  stating  the  facts). 
The  sole  question  is  whether  the  record  of 
the  Justice  shows  that  the  Judgment  of  the 
Justice  was  rendered  without  jurisdiction. 
That  he  lost  Jurisdiction  by  the  adjonrmnent 
of  October  26th  is  res  adjudlcata  as  between 
these  parties.  Holz  t.  Rediske,  116  Wis.  — , 
92  N.  W.  1105.    The  question  is  whether  the 
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docket  allows  tbat  JnrlscUction  waa  regained 
by  the  appearance  of  Holz  on  the  2d  of  No- 
vember. If  tliia  appearance  was  voluntary. 
Jurisdiction  was  regained;  If  involuntary,  It 
was  not  regained.  Brosde  t.  Sanderson,  86 
Wis.  368.  57  N.  W.  48.  Holz  bad  given  no 
bond  for  bis  appearance  on  the  last-named 
day,  hence  the  principle  laid  down  In  the 
last-named  case  does  not  apply;  but  it  is 
claimed  that,  because  he  bad  been  arrested, 
aod  brought  into  court  by  attachment,  bis 
subsequent  appearance  must  be  considered 
Involontary.  If  it  appeared  that  his  entry 
Into  court  nnder  arrest  was  the  sole  fact 
upon  which  the  entry  of  bis  appearance  was 
predicated,  this  position  would  doubtless  be 
correct;  but  the  Justice's  docket,  which  must 
be  taken  as  true,  does  not,  in  oar  Judgment, 
show  this  fact.  It  is  true  that  it  shows  tbat 
Hola  was  arrested,  and  brought  into  court, 
bat  it  then  states  that  he  appeared  in  the 
action,  and  asked  for  a  continuance,  which 
was  granted.  There  is  nothing  which  shows 
tbat  either  the  appearance  or  motion  for 
continuance  was  coerced.  On  the  contrary, 
the  only  reasonable  inference  from  the  state- 
menta  of  the  docket  is  that  they  were  vol- 
ontary  acts.  The  fact  that  Holz  was  under 
arrest  did  not  prevent  him  from  voluntarily 
appearing  If  he  chose  to  do  so.  It  must, 
therefore,  be  held  that  the  docket  shows  tbat 
jorlsdiction  was  regained  by  the  voluntary 
appearance. 

It  is  said  that  Jurisdiction  was  lost  by 
reason  of  the  failure  to  try  the  case  by  inry 
after  demand  had  been  made  for  the  Jury 
trial,  but,  as  this  ground  was  not  alleged  in 
the  petition  for  the  writ,  and  is  urged  for 
the  flrst  time  in  this  court,  It  will  not  be  con- 
sidered. 

■Tndfrment  reversed,  and  action  remanded, 
with  directions  to  affirm  the  Judgment  of 
the  Justice. 


KOERTS  ▼.  GRAND  IX)DGB  OF  WISCON- 
SIN OP  ORDER  OF  HERMANN'S  SONS. 
'Snpreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

INSURANGB— MUTUAt.  BENEFIT  ASSOCIATION- 
FRAUD— BBNBFICIART. 

1.  Where  a  code  of  a  mutual  benefit  inanrance 
!i«oriation  provides  that  the  pnipose  of  a  fund 
'«  tn  P.TV  a  sum  to  "survivorg"  of  a  member  at 
hii  death;  tbat,  if  a  member  shall  die,  whose 
"nurivon"  possess  no  benefit  certificate,  the 
money  shall  not  be  paid  without  an  order  of 
court;  and  that,  if  a  member  die  whose  "sur- 
TiTors"  produce  a  death  certificate,  the  recipient 
of  the  money  shall  give  a  receipt — the  term  sur- 
TiTora"  does  not  include  a  person  who  is  neither 
a  relative,  nor  member  of  the  household  of, 
Dor  connected  by  marriage  with,  the  member  of 
the  association. 

2.  Where  a  meml)er  of  a  mutual  benefit  in- 
nirance  association,  whose  rules  provide  for  the 
issuance  of  death  benefit  certificates  to  a  certain 
daH,  procures  the  issuance  of  a  certificate  to 
a  woman  on  the  false  representation  that  she 
is  a  member  of  the  class,  such  certificate  may 
bt  avoided  on  the  ground  of  fraud. 

Appeal  from  Circuit  Court  Milwaukee 
County;  Warran  D.  Tarrant,  Judge. 


Action  by  Anna  Koerts  against  the  Orand 
Lodge  of  Wisconsin  of  the  Order  of  Her- 
mann's Sons.  Ftom  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

This  is  a  controversy  over  a  mutual  benelit 
certificate  of  insurance.  The  controversy 
was  submitted  to  the  court  without  action  on 
an  agreed  statement  of  facts.  The  material 
facts  appearing  from  this  statement  are  as 
follows:  Prior  to  July  29,  1888,  the  appel- 
lant was  a  society  organized  under  section 
2002,  Kev.  St  1878,  having  a  charter  there- 
tofore granted  to  it  by  the  National  Grand 
Lodge  of  the  Order  of  Hermann's  Sons.  On 
the  last-named  date  it  organized  a  mutual 
benefit  fund  for  its  members,  called  a  "mor- 
tuary fund,"  and  adopted  a  code  for  the 
government  of  said  fund,  providing,  among 
I  other  things,  as  follows:  "(1)  The  purpose 
of  the  mortuary  fund  shall  consist  in  this: 
Tbat  out  of  it  there  shall  be  paid  to  the 
survivors  of  a  member  of  the  Order  of  Her- 
mann's Sons  of  Wisconsin  entitled  thereto, 
who  secures  to  himself  a  right  thereby  by 
making  the  required  payments,  the  sum  of 
$1,000.00  after  bis  death.  •  •  •  (3)  Bv- 
i  ery  one  who  at  the  time  these  provisions 
I  shall  become  operative  shall  be  a  member  of 
I  the  Order  of  Hermann's  Sons  in  good  stand- 
ing shall  be  a  part  owner  of  the  mortuary 
fund  and  shall  continue  to  be  such  so  long 
as  he  pays  bis  assessments  according  to  the 
laws;  or  so  long  as  he  shall  not  signify  his 
voluntary  withdrawal  from  the  order.  Bv- 
ery  newly  accepted  candidate  becomes  such 
put  owner  of  the  mortuary  fund  by  his  be- 
ing accepted  in  the  order.  (4)  A  part  owner 
of  the  mortuary  fund  who  shall  not  have  paid 
his  assessments  vvhen  the  lawful  time  there- 
for shall  have  expired  Is  to  be  regarded  forth- 
with stricken  from  said  part  ownership,  but 
shall  have  the  right  within  thirty  days  to 
regain  his  part  ownership  upon  paying  the 
unpaid  assessments  with  an  addition  there- 
to of  20  per  cent  If  he  shall  allow  such 
period  to  expire  he  will  lose  his  part  own- 
ership and  cannot  again  be  admitted  to  such 
part  ownership  until  after  the  expiration  of 
one  year.  A  member  may  voluntarily  re- 
nounce his  part  ownership  by  a  public  dec- 
laration in  a  regular  meeting  of  his  lodge  if 
at  the  time  of  such  voluntary  renunciation  he 
shall  have  paid  all  assessments  called  upon 
him  and  if  be  shall  surrender  his  Mortuary 
Fund  Certiflcate  to  the  Grand  Secretary 
through  the  lodge.  •  •  •  (9)  Every  new- 
ly accepted  member  of  the  order  shall  as  a 
part  owner  of  the  mortuary  fund  receive  a 
mortuary  fund  certificate.  •  •  •  In  bis 
application  for  membership,  the  candidate 
must  state  to  whom,  in  cas^  of  his  death, 
the  mortuary  money  of  $1,000.00  shall  be 
paid.  •  »  •  (10)  The  mortuary  money  of 
$1,000.00  shall  be  paid  by  the  secretary  of 
the  grand  lodge  upon  an  order  signed  by  the 
grand  president  and  grand  secretary,  in  ac- 
cordance with  the  conditions  contained  in  the 
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mortuary  fnnd  certiflcate  of  tbe  deceased 
brother  to  the  persou  or  persons  aanled  there- 
in as  the  entitled  recipients  of  the  same. 
The  payment  shall  be  made  within  sixty 
days  after  the  receipt  of  the  notice  of  death 
of  the  brother  shall  have  been  made  in  the 
manner  required.  •  •  •  (12)  In  case  a 
part  owner  of  the  mortuary  fund  shall  die, 
whose  survivors  shall  not  be  in  possession 
of  a  death  benefit  certiflcate,  the  mortuary 
money  shall  not  be  paid  out  before  the  enti- 
tled recipient  or  recipients  shall  produce  an 
order  from  the  proper  court  (13)  In  case  a 
member  shall  die  whose  surrlTors  shall  pro- 
duce a  death  benefit  certiflcate,  the  recipients 
of  the  death-money  therein  named  shall  upon 
payment  thereof  sign  the  receipt  or  waiver 
of  all  claims  printed  on  the  back  of  the  cer- 
tiflcate, In  the  presence  of  the  president  and 
secretary  of  the  lodge  to  which  the  member 
belonged."  Prior  to  December  8,  1888,  one 
Wllhelm  Fluns,  an  unmarried  man,  had  be- 
come and  was  then  a  member  In  good  stand- 
ing of  the  defendant  lodge,  and  on  that  day 
made  a  written  application  to  the  lodge  for 
the  issuance  of  a  benefit  certificate  payable 
to  "his  sister,  Anna  Koerts,"  and  represented 
that  Anna  Koerts  was  In  fact  Ills  sister, 
whereas  she  was  not  his  sister,  nor  in  any 
manner  related  to  him,  nor  a  member  of  bis 
family,  all  of  which  Pluns  well  knew,  but 
the  officers  of  the  respondent  did  not  know 
until  after  the  death  of  Fluns.  Believing 
these  representations  to  be  true,  and  relying 
thereon,  the  officers  of  the  defendant  lodge 
on  the  last-named  date  issued  the  benefit  cer- 
tificate for  $1,000  to  Pluns,  payable  on  his 
deatii  to  "his  sister,  Anna  Koerts,"  vrith  a 
proviso  allowing  a  change  of  beneficiaries  by 
the  insured  In  writing.  No  change  of  ben- 
eficiaries was  ever  made,  and  Pluns  died 
February  25,  1896,  unmarried,  and  without 
issue,  bis  assessments  fully  paid,  and  he  be- 
ing BtUl  a  member  in  good  standing  of  the 
defendant  lodge.  Due  proofs  of  his  death 
were  furnished,  and  demand  made  by  the 
respondent  for  the  payment  of  the  death  ben- 
efit to  her,  which  was  refused.  January  30, 
1887,  the  appellant  was  duly  incorporated  un- 
der  the  statutes,  and  still  la  a  corporation, 
and  is  Identical  with  the  former  society,  and 
assumed  all  of  its  obligations  and  continues 
its  business.  Upon  these  facts  the  trial  court 
held  that  the  respondent  was  entitled  to  re- 
cover on  the  certiflcate,  and  from  Judgment 
to  that  effect  the  lodge  appeals. 

Sylvester,  Sheiber  &  Orth,  for  appellant 
O.  A.  Koeffler,  Jr.,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  fundamental  law  governing  the  mortu- 
ary fund  when  the  deceased  member  re- 
ceived his  certificate  provided  in  no  uncer- 
tain terms  that  the  mortuary  fund  was  es- 
tablished for  the  benefit  of  the  "survivors" 
•f  a  member.  This  law  remained  unchan- 
ged up  to  the  time  of  the  death  of  Plums, 


and  he  was  doubtless  charged  with  knowl- 
edge of  its  terms,  and  must  be  held  to  have 
consented  thereto.  The  first  imiMrtant  ques- 
tion in  the  case  manifestly  is,  therefore,  as 
to  the  meaning  of  the  word  "survlvoi*s." 
Reference  to  the  various  sections  of  the 
code  itself  shows  that  the  word  is  used 
three  times  in  as  many  ditFerent  sections. 
The  first  section  states  that  the  purpose  of 
the  mortuary  fund  Is  that  out  of  it  shall  be 
paid  to  the  "survivors"  of  a  member  after 
his  death  the  sum  of  91,000.  The  twelfth 
section  provides  that  in  case  of  the  death  of 
a  member  whose  "sDrvivors"  shall  not  pos- 
sess a  death  benefit  certificate  the  mortuary 
benefit  shall  only  be  paid  to  one  who  pro- 
duces an  order  from  the  proper  court.  The 
thirteenth  section  provides  that,  in  case  a 
member  shall  die  whose  "survivors"  shall 
produce  a  death  benefit  certfficate,  the  re- 
cipients shall,  on  payment  sign  a  certain 
prescribed  receipt  The  word  must  neces- 
sarily be  given  the  same  meaning  in  the 
various  sections.  It  cannot  be  supposed  for 
a  moment  that  it  was  used  in  one  sense  In 
one  section  and  In  a  totally  different  sense  in 
another  section  of  the  same  code,  treating 
of  the  same  general  subject  Bearing  this 
in  mind,  it  seems  that  there  can  be  little 
doubt  but  that  the  word  was  used  in  refer- 
ring to  a  limited  class  of  persons.  What- 
ever doubt  there  might  be  on  this  point  were 
we  considering  the  provisions  of  the  first 
section  alone,  is  readily  dispelled  when  we 
consider  the  proyisions  of  the  twelfth  and 
thirteenth  sections.  These  last-named  sec- 
tions unquestionably  refer  to  some  definite 
class  of  persons  as  "survivors."  Moreover, 
this  conclusion  Is  greatly  strengthened  when 
we  consider  the  sense  In  which  the  word  is 
commonly  used.  It  is  true  that,  broadly 
speaking,  the  word  "surrivors"  includes  all 
persons  who  outlive  another.  It  Is  equally 
true  that  In  common  parlance  It  la  universal- 
ly applied  only  to  members  of  a  class  of 
persons.  Thus  we  speak  of  the  sorvivora 
of  a  shipwreck,  or  a  battle,  or  a  railroad  ac- 
cident not  thereby  referring  to  the  whole 
surviving  human  race,  but  only  to  the  class 
of  people  who  i>artlclpated  in  the  given  oc- 
currence. So,  in  speaking  of  the  death  of  a 
person,  we  frequently  say  that  he  left  sur- 
viving his  widow  and  certain  children  or 
other  relatives.  We  can  entertain  no  doubt 
but  that  the  word  "survivors,"  as  used  in 
the  mortuary  fund  code,  has  some  such  lim- 
ited significance  as  this.  Just  what  relatives 
or  connections  It  Includes  may  not  be  easy 
of  determination,  but  it  seems  very  certain 
that  it  does  not  include  one  who,  like  the 
respondent,  was  neither  a  relative  of  the 
deceased,  nor  a  member  of  his  household, 
nor  connected  with  him  by  marriage. 

The  effect  of  this  Conclusion  as  to  the 
meaning  of  the  word  "survivors"  is  yet  to 
be  considered.  It  does  not  necessarily  fol- 
low that  the  beneficiary  named  In  the  cer- 
tificate caimot  recover  merely  because  she 
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is  not  one  of  tbe  class  named  In  tbe  mortu- 
aiy  code  of  the  order.  In  tbe  absence  of  an 
absolute  statutory  prohibition,  or  a  violation 
of  puDlic  policy,  a  mutual  benefit  society 
rannot  defend  on  this  ground  where  it  has 
knowingly  Issued  a  certificate  payable  to 
$:uch  a  beneficiary,  and  tiie  assured  has  trd- 
'.j  performed  the  contract  on  his  part  Lede- 
bnhr  v.  Wis.  Trust  Co..  112  Wis.  657,  88  N. 
W.  GOT.  But  this  Is  not  the  question  here 
presented.  In  the  present  case  it  was  false- 
1t  represented  to  the  respondent's  officers, 
that  tbe  beneficiary  was  one  of  the  class  for 
whose  benefit  the  mortuary  fund  was  estab- 
lished.  and  the  officers  relied  thereon,  and 
issued  tbe  certificate  accordingly,  and  never 
ascertained  the  falsity  of  the  representation 
imtil  after  the  death  of  the  assured.  This 
makes  a  very  clear  case  of  fraud.  The  cer^ 
tiflcate  never  would  have  been  issued  in  fa- 
vor of  tbe  respondent '  except  for  the  false 
representation.  Her  right  rests  upon  the 
certificate  alone,  and  when  it  is  shown  tliat 
its  Issuance  In  her  favor  was  procured  by 
fraud  her  claim  must  necessarily  falL 

Judgment  reversed,  and  action  remanded, 
with  directions  to  render  Judgment  for  the 
appellant  in  accordance  with  this  opinion. 


MBTBB  V.  HAFBMSaSTBR 

(Sopreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

PATMENT  —  DBFBN8B  —  BXTRDSN  OV  PROOF  — 
QDANTTJH  OF  BVIDBNCE  —  INSTRUCTIONS — 
SVIDENCB— TRANSACTIONS  WITH  DECBASED 
AGENT. 

1.  The  burden  Is  on  the  debtor  to  establish 
payment  by  a  fair  preponderance  of  the  evi- 
dence. 

2.  An  instruction  that  it  was  incttmbent  on 
defendant  to  establish  payment  "by  clear  and 
Mitisfactorr  evidence"  was  erroneous  and  prej- 
udicial to  defendant,  tliough  the  court  also  char- 
red that  he  was  required  to  establish  payment 
"by  a  fair  preponderance  of  the  evidence. 

3.  Where  plaintiff  offered  no  evidence  concern- 
in;;  any  transactions  between  his  deceased  agent 
and  defendant,  defendant  was  preclnded  from 
;:iTing  any  testimony  with  respect  to  transac- 
tions with  the  deceased  agent,  when  objected  to 
by  plaintiff. 

Appeal  from  Circuit  Court,  Milwaukee 
Coont.v;    Lawrence  W.  Halsey,  Judge. 

Action  by  Christian  H.  Meyer  against  Her- 
Rinn  Hafemeister.  From  a  judgment  for 
pLiintiir,  defendant  appeals.    Reversed. 

This  Is  an  action  by  plaintiff,  as  trustee, 
to  recover  the  sum  of  1152.63,  with  interest, 
as  a  balance  due  him  from  defendant  on  a 
judgment  against  defendant  and  others.  It 
appears  that  defendant,  one  Kretschman, 
and  four  other  persons  had  signed  as  bonds- 
men for  J.  B.  Koettlng  In  tbe  estate  of  Lu- 
rlnda  Shepardson,  deceased;  that  Kretsch- 
man was  insolvent,  and  that  plaintiff  could 
collect  nothing  from  him,  and  therefore 
sought  to  enforce  tbe  liability  against  de- 
fendant and  tbe  other  four  bondsmen;  and 
ttiat  be   recovered   Judgment   for   the   full 
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amount  It  Is  admitted  in  tbe  record  that 
plaintiff  had  a  Judgment  claim  against  de- 
fendant on  November  1,  1897,  amounting 
to  S13,152.63,  and  that  plaintiff  received  from 
defendant  a  $13,000  real  estate  mortgage 
on  this  indebtedness.  Plaintiff  alleges  that 
there  remained  due  him  this  sum  of  $152.63 
on  this  judgment,  over  and  above  the  mort- 
gage payment  of  $13,000;  that  on  or  about 
April  28,  1900,  defendant  agreed  to  pay 
him  tbls  sum  If  he  would  satisfy  in  full  this 
Judgment  against  him.  Plaintiff  alleges  that 
be  relied  on  this  promise,  and  satisfied  the 
judgment  as  agreed.  Defendant  claims  tbls 
mortgage  was  given  in  full  payment  and  sat- 
isfaction of  his  liability  on  the  Judgment 
and  was  so  received  by  plaintiff.  The  case 
was  tried  before  a  Jury.  The  material  ques- 
tion litigated  was  whether  this  mortgage  was 
received  In  full  payment  and  satisfaction  of 
defendant's  liability  on  the  Judgment.  At 
the  conclusion  of  the  trial,  Judgment  was 
awarded  in  plalntlfTs  favor  for  the  amount 
demanded,  with  interest,  and  from  such 
Judgment  defendant  appeals. 

Doerfler,  McBlroy  &  Eschweller,  for  ap- 
pellact  Miller,  Noyes  &  Miller,  for  respond- 
ent. 

SIEBECKER.  J.  (after  stating  the  facts). 
Defendant  contends  that  the  circuit  court 
committed  error  in  instructing  the  Jury  upon 
the  rule  of  the  burden  of  proof  applicable  to 
the  defense  of  payment  The  court  Instruct- 
ed tbe  Jury  at  length  upon  the  burden  of 
proof  and  tbe  preponderance  of  evidence. 
Tbe  following  Instruction  was  given  as  bear- 
ing on  the  defense  of  payment:  "Tbe  Inirden 
of  showing  the  thirteen  thousand  dollar 
mortgage  given  by  the  defendant  to  the  plain- 
tiff as  trustee  was  a  payment  in  full  of  the 
entire  amount  due  under  the  Judgment 
against  the  defendant  is  upon  the  defendant 
and  be  must  satisfy  yon,  by  a  fair  preponder- 
ance of  the  evidence,  that  tbe  giving  and  ac- 
ceptance of  such  mortgage  constituted  a  pay- 
ment in  full  of  tbe  one  hundred  fifty-two  and 
•»/ioo  dollars  sued  for  In  this  action."  The 
court  then  instructed  tbe  Jury  in  what  issues 
the  burden  of  proof  rested  on  the  plaintiff, 
and  that  it  devolved  on  him  to  establish  his 
case  by  a  fair  preponderance  of  the  evidence. 
Tbe  court,  however,  did  not  submit  the  case 
upon  these  instructions,  which  directed  the 
Jurors'  attention  to  the  mles  of  law  upon 
tbls  subject,  but  x>roceeded  fqrtber  to  inform 
tbe  jury  as  to  the  burden  resting  upon  de- 
fendant to  establish  tils  claim  of  payment,  in 
the  following  language:  "The  burden  of  proof 
Is  on  the  defendant  herein  as  to  all  the  mate- 
rial facts  necessary  to  sustain  his  conten- 
tion that  he  has  satisfied  and  paid  the  same 
and  it  is  incumbent  upon  tbe  defendant  to 
establish  those  allegatlonB  by  clear  and  sat- 
isfactory evidence."  Tbe  first  Instruction 
above  referred  to  correctly  charges  that  the 
burden  was  on  the  defendant  to  establish 
payment  of  plaintiff's  claim,  and  tbat  tbe 
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fact  of  payment  must  be  established  "by  a 
fair  preponderance  of  the  evidence";  but  the 
Instruction  which  followed  on  the  subject 
modified  this  rule  in  a  material  respect,  In 
that  it  informed  the  Jury  that  it  was  incum- 
bent on  the  defendant  to  establish  the  fact 
of  payment  "by  a  clear  and  satisfactory  evi- 
dence," which  negatives  the  idea  that  a  mere 
preponderance  of  evidence  is  sufficient  to 
warrant  the  Jury  in  finding  that  payment 
was  made  as  claimed.  The  last  instruction 
given  informed  the  Jury  that  the  fact  of  pay- 
ment must  be  shown  by  evidence  establish- 
ing It  to  a  higher  degree  of  certainty  than 
its  mere  preponderance.  It  is  argued,  though 
this  rule  be  erroneous,  it  should  not  be  held 
prejudicial,  because  the  court  also  Instructed 
the  Jury  correctly  upon  the  subject.  But 
what  rule  did  the  Jury  follow?  It  is  fully  as 
probable  they  followed  the  one  rule  as  the 
other  in  their  determination  of  the  issues. 
They  found  payment  was  not  established  as 
alleged  by  defendant.  This  may  have  re- 
sulted because  they  believed  the  proof  failed 
to  show  payment  to  that  degree  of  certainty 
as  defined  and  required  by  the  last  instruc- 
tion, though  believing  that  the  weight  of  the 
evidence  adduced  preponderated  in  defend- 
ant's favor.  Since  the  instructions  may  have 
prejudiced  the  defendant  upon  this  issue.  It 
must  be  held  to  constitute  reversible  error. 

Numerous  errors  are  assigned  upon  the 
court's  mlings  on  objections  as  to  the  ad- 
mission and  rejection  of  testimony.  An  ex- 
ception Is  argued  upon  the  ruling  exclud- 
ing any  conversation  between  defendant  and 
plaintiff's  attorney  Geo.  H.  Wahl,  who,  it 
appeared,  was  deceased,  upon  the  ground 
that  defendant  was  not  competent  to  estab- 
lish any  transaction  with  plaintiff's  deceased 
agent.  No  evidence  bad  been  offered  by 
plaintiff  concerning  the  transactions  between 
the  deceased  and  defendant,  to  remove  the 
bar  of  the  statute  covering  the  subject 
This  precluded  defendant  from  giving  any 
such  conversation  when  objected  to  by  the  ad- 
verse party.  We  perceive  no  error  in  the 
ruling. 

Many  of  the  exceptions  to  these  rulings 
pertain  to  the  exclusion  of  evidence  tending 
to  show  the  nature  and  amount  of  the  orig- 
inal liability  out  of  which  this  claim  arose, 
and  the  negotiations  pertaining  to  its  pay- 
ment, and  the  insolvency  of  Mr.  Kreschman. 
We  find  It  unnecessary  to  discuss  each  ex- 
ception In  detail,  since  a  new  trial  must  be 
directed  upon  other  grounds.  The  record, 
however,  shows  that  the  trial  court  limited 
the  cross-examination  of  plaintiff  too  strict- 
ly. The  Jury  should  have  been  informed  of 
the  facts  and  circumstances  surrounding  these 
negotiations,  to  give  them  a  proper  under- 
standing of  their  significance,  and  aid  them 
in  properly  applying  the  evidence  to  the  con- 
troverted issues.  For  this  purpose,  It  was 
proper  to  elicit  from  the  plaintiff  the  nego- 
tiations and  conversations  actually  had  with 
blm  concerning  the  payment  and  satisfaction 


of  the  original  Judgment,  and  what  took  place 
when  the  securities  and  property  were  depos- 
ited and  conveyed  by  him  to  apply  on  thia 
liability. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


ILLINOIS  STEEL  CO.  v.  BTIDZIZS  et  nx. 

(Supreme  Court  of  Wiaconsin.     Nov.  17,  1903.) 

ADVERSE  POSSESSION  —  EVIDENCE  —  CHABAC- 

TER  OF  POSSESSION— CLAIM  OF  TI- 

TLB— SUFFICIENCY. 

1.  Evidence  as  to  possession  and  use  of  prem- 
ises examined,  and  held  to  present  a  case  for  the 
jury^  as  to  whether  there  was  a  continaed,  ez- 
clnsive,  open,  and  hostile  use  of  such  premises 
by  defendant,  uninterrupted,  for  a  period  of  20 
years  before  the  commencement  of  the  action. 

'2.  Evidence  as  to  use  and  possession  of  prem- 
ises for  the  statutory  period  examined,  and  held 
sufficient  to  go  to  the  Jury,  as  to  whether  the 
possession  was  under  a  claim  of  title,  exclusive 
of  any  other  right. 

Appeal  from  Clrcnlt  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  the  Illinois  Steel  Company 
against  August  Budzlxs,  No.  3,  and  wife. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

An  action  brought  by  respondent  to  re- 
cover a  portion  of  lot  No.  2  In  block  193  of 
fractional  section  No.  88,  town  7,  range  22, 
situated  In  the  city  and  county  of  Milwau- 
kee. Respondent  alleges  and  cialma  to  own 
the  absolute  fee  to  the  premises,  and  that  it 
Is  entitled  to  the  Immediate  possession  there- 
of. The  answer  denies  respondent's  titie  to 
the  premises,  and  alleges  adverse  possession 
thereof  for  a  term  of  more  than  20  years  im- 
mediately preceding  the  commencement  of 
this  action.  The  action  was  commenced  on 
the  20th  day  of  June,  1897.  It  was  agreed 
and  stipulated  that  respondent  has  prima  fa- 
cie record  title  to  the  property  described, 
and  that  defendants  are  In  possession.  Up- 
on the  Issue  of  the  adverse  possession,  the 
evidence  tended  to  show  that  Albert  Horlng 
took  possession  of  the  premises  in  1876,  after 
purchase  from  one  Thun;  that  a  fence  In- 
closed the  premises,  whereon  was  a  bouse, 
which  he  occupied  as  his  home  until  be  sold 
It  In  1879  Herring  sold  whatever  interest 
be  had  to  Frank  Socha,  who  testifies:  That 
he  received  the  key  to  the  house  when  he 
paid  Herring  for  the  property.  That  he 
bought  everything  from  Herring.  "I  bought 
the  house  and  the  ground  and  the  fence.  I 
was  in  possession  of  it  with  my  family." 
That  he  made  Improvements  on  the  premises, 
on  the  house,  and  by  filling  in  the  lot  That 
he  was  in  possession  continuously  up  to  the 
time  he  sold  It  to  Kriehn.  As  to  the  pur- 
chase and  possession  of  the  property  by 
£LTlehn,  there  Is  evidence  tending  to  sup- 
port the  claim  that  he  purchased  it  from 
Socha,  who  was  occupying  it  as  his  home  in 
1883;  that  he  paid  him  the  consideration; 
that  the  elder  Kriehn,  father  of  the  Kriehn 
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mentioned  In  the  testimony,  made  the  bar^ 
gain  for  the  parchase  from  Socba  for  bis  son, 
wbo  (umlshed  the  money;  that  another  son 
moved  into  the  bouse  Immediately  after  So- 
ctaa  moved  oat,  and  paid  rent  to  the  brother 
who  had  furnished  the  purchase  money;  that 
tie  occupied  the  house  and  premises  within 
the  Indoeure  for  a  time,  and  then  moved  out, 
when  the  brother  who  paid  the  purchase 
money  moved  In  with  his  family,  who  occu- 
pied it  and  treated  it  aa  his  own,  living  in  It 
&nd  keeping  it  as  a  home  until  1886,  when  he 
offered  to  sell  the  ground,  house  and  all,  to 
Joseph  Konkel,  who  bought  it.  Konkel  took 
possession  and  occupied  the  whole  premises, 
paid  taxes  thereon,  lived  on  the  property, 
made  some  Improvements  by  filling  depres- 
dons  In  the  lot,  and  offered  the  whole  prem- 
ises for  sale  in  1893,  and  sold  to  August  Bud- 
Bzs.  Aa  to  August  Budzlzs'  possession, 
there  is  evidence  tending  to  show  that  be 
moved  in  Immediately  after,  occupied  them 
for  a  year  and  a  half,  buUt  a  bam,  made 
other  improvements,  and  sold  the  property  to 
the  defendant  August  Budzlzs,  No.  3,  who 
claims  that  he  was  the  owner  and  in  pos- 
session of  the  premises  when  this  action  was 
commenced.  In  addition  to  these  facts.  It 
appeared  from  the  testimony  that  these  re- 
specUve  occupants  were  reputed  to  be  the 
owners  of  the  property,  and  that  their  pos- 
session, use,  and  treatment  of  the  property 
was  visible  and  readily  observed  by  all  per- 
sons who  bad  occasion  to  come  in  view  of 
the  premises:  that  it  was  inclosed  by  a  fence 
througboot  the  whole  period  of  such  occu- 
pancy. Upon  respondent's  motion,  at  the 
coDclnslon  of  the  testimony  the  trial  court 
directed  a  verdict  In  its  favor,  and  was 
awarded  judgment  in  accordance  therewith. 
TUs  is  an  appeal  from  that  Judgment 

Tleblng  &  KUlllea  and  M.  C.  Krause,  for 
appellants.  Van  Dyke,  Van  Dyke  &  Carter, 
for  tevondent 

SIEBECKBSR,  J.  (after  stating  tbe  facts). 
An  examination  of  tbe  testimony  satisfies  us 
that  the,  court  erred  In  directing  a  verdict 
(or  respondent.  There  is  no  serious  contro- 
versy bnt  that  tbe  parties  occupied  the  prem- 
Ims  for  tbe  respective  periods  mentioned,  and 
made  sales  and  transfers  of  such  Interests  as 
they  bad.  Appellant's  counsel  contends  that 
tile  use  and  possession  of  the  premises .  as 
desofbed  and  set  forth  by  tbe  witnesses  fnr^ 
nlshes  good  grounds  for  the  Jury  to  find 
that  the  entry  was  made  under  a  claim  of 
title,  exclusive  of  any  other  right,  and  that 
tbe  possesion  was  adverse,  under  the  stat- 
ute. This  contention  of  the  appellant,  sup- 
ported by  tbe  evidence  In  the  case,  is  sus- 
tained by  the  ruling  in  Allen  v.  Allen,  58 
Wis.  202,  16  N.  W.  610,  decided  as  early  as 
1883,  where  the  court  held:  "This  view  of 
the  effect  to  be  given  to  evidence  of  long- 
conUnned  occupation  and  use  of  real  estate 
t>y  a  person  In  the  actual  possession  thereof. 


and  using  the  same  as  an  owner  would  ordi- 
narily use  the  same,  as  proof  of  adverse  pos- 
session under  the  statute.  Is,  we  think,  the 
proper  view,  and  is  supported  by  tbe  author- 
ities"—citing  a  number  of  cases  In  differ^ 
ent  Jurisdictions.  In  this  view,  the  evidence 
presents  a  clear  case  for  determination  by 
the  Jury  whether  there  was  a  continued,  ex- 
clusive, open,  and  hostile  use  of  tbe  premises 
by  appellant  and  his  grantors  and  predeces- 
sors. 

It  is  insisted  In  behalf  of  respondent  that 
the  undisputed  evidence  shows  that  an  inter- 
ruption occurred  within  the  20  years  imme- 
diately preceding  the  commencement  of  this 
action.  This  contention  is  made  iv)on  the 
grounds  that  the  evidence  in  no  way  tends 
to  show  that  the  occupancy  of  Mr.  Herring  in 
18T6  and  of  Mr.  Krlehn  in  1883  was  in  coi{- 
tlnuation  of  their  Immediate  predecessors  In 
possession.  Gonnsel  argues  that  the  evidence 
material  to  these  questions  will  support  but 
one  conclusion,  namely,  that  there  was  a 
break  In  tbe  possession  and  occupancy. 
This  view  appears  to  us  a  strained  and  un- 
natural construction  of  the  evidence.  Keep- 
ing in  mind  the  subject-matter  of  these  trans- 
fers, and  giving  to  tbe  acts  and  c<Hidact  of 
the  parties  in  dealing  with  such  affairs  rea- 
sonable and  ordinary  intent  and  significance, 
it  becomes  manifest  that  a  Jury  would  be 
Justified  In  finding  that  the  use  and  occu- 
pancy of  these  premises  was  uninterrupted 
for  a  period  of  20  years  before  tbe  com- 
mencement of  this  action. 

It  is  furthermore  asserted,  however,  that 
the  verdict  was  properly  directed,  for  the 
reason  that  the  undisputed  evidence  is  that 
Krlebn's  possession  was  not  "under  a  claim 
of  title  exclusive  of  any  other  right."  This 
argument  Is  based  on  the  Idea  that  he  "made 
no  claim  whatever  of  title  to  or  ownership 
of  the  land,  knew  that  it  was  not  bis,  and 
nevor  claimed  or  pretended  that  it  was."  An 
inspection  of  the  evidence  germane  to  this 
question  leads  us  to  the  conclusion  that  the 
contention  cannot  prevail,  under  the  doctrine 
of  adverse  possession  established  by  the  de- 
cisions. What  Is  held  to  be  a  possession  "nn- 
der  claim  of  title  exclusive  of  any  other 
right"  has  been  discussed  and  determined  by 
this  court  in  different  cases,  from  among 
which  may  be  cited  Allen  ▼.  Allen,  supra;  C. 
&  JJ.  W.  Ry.  Co.  T.  Grob,  86  Wis.  841,  66 
N.  W.  714;  Lampman  ▼.  Van  Alstyne,  84 
Wis.  417,  69  N.  W.  171;  IlL  Steel  Co.  v.  Bud- 
zlsz,  106  Wis.  490,  82  N.  W.  634,  48  L.  R.  A. 
830,  80  Am.  St.  Bep.  64;  111.  Steel  Co.  v. 
Bllot,  109  Wis.  418,  84  N.  W.  855,  83  Am. 
St  Rep.  905;  IlL  Steel  Co.  v.  Jeka  (Wis.) 
96  N.  W.  97.  As  stated  In  some  of  these 
decisions,  there  is  a  conflict  of  authority  up- 
on the  question  suggested,  yet  It  is  not  an 
open  one  In  this  state.  In  Lampman  v.  Van 
Alstyne,  supra,  the  court  stated:  "This  [con- 
flict] has  grown  out  of  the  gradual  develop- 
ment of  the  law,  from  an  early  period,  when 
It  was  quite  generally  held  that  only  occu- 
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pantB  In  good  faith  could  acquire  title  by 
adverse  possesston,  to  the  rule  obviously  pre- 
scribed by  statute,  but  reluctantly  adopted 
by  the  courts,  doing  entirely  away  with  all 
necessity  for  judicial  investigation  into  the 
bidden  motive  of  tbe  entry  or  jrassesslon,  and 
all  questions  of  good  faith  respecting  the 
same,  and  substituting  instead  tbe  rule  that 
open,  exclusive,  continuous,  uninterrupted, 
and  hostile  possession  for  the  statutory  pe- 
riod, whether  in  good  faith  respecting  bound- 
arles  or  titles  or  whether,  applied  to  actual 
possession  of  tbe  balance,  in  a  written  inr 
strument  upon  which  the  claim  of  title  la 
based,  does  tbe  work."  This  doctrine  has 
been  fully  recognized  in  other  Jurisdictions, 
and  la  explicitly  set  forth  in  the  case  of 
Bryan  v.  Atwater,  6  Day,  681,  6  Am.  Dec. 
136:  "What,  in  point  of  law,  la  an  adverse 
possession,  without  reference  to  any  pre- 
sumption to  make  out  such  possession?  It  la 
a  possession  not  under  the  legal  proprietor, 
but  entered  into  without  his  consent,  either 
directly  or  indirectly  given.  It  Is  a  posses- 
sion by  which  he  is  disseised  and  ousted  of 
the  lands  so  possessed.  To  make  a  disseiain, 
it  la  not  necessaiy  that  the  disseisor  should 
claim  title  to  the  lands  taken  by  him.  It  la 
not  necessary  that  he  should  deny  or  dis- 
claim the  title  of  the  legal  proprietor.  No; 
it  is  necessary  only  that  he  should  enter  into 
and  take  the  possession  of  the  lands  as  if 
they  were  bla  own— to  take  the  rent  and  prof- 
its, and  so  manage  with  the  property  as  tbe 
legal  proprietor  would  manage  with  it  If 
property  be  so  taken  and  so  used  by  any  one, 
though  he  claims  no  title,  but  avows  himself 
to  be  a  wrongdoer,  yet  by  such  act  the  legal 
proprietor  is  disseised.  •  •  •  In  truth,  to 
determine  whether  or  not  the  possession  be 
adverse,  it  is  only  necessary  to  find  out 
whether  It  can  be  considered  aa  the  con- 
structive possession  of  the  legal  proprietor." 
We  think,  under  the  evidence,  these  Issues 
should  be  submitted  to  and  decided  by  a 
jury.  The  judgment  must  be  reversed,  and 
a  new  trial  ordered. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  the  cause  is  remanded  for  • 
new  trial. 


ELLISON  et  al.  t.  STRAW  et  aL 

(Snpreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

LIFE  POLICY— TONTINB  PERIOD— TIMB  OF  EX- 
PIRATION—PAYMENT OF  ACCUHULATIONa— 
aARNISHMENT-EXEMFTIONS. 

1.  A  life  policy  dated  September  19,   1885, 

Provided  that  "the  tontine  period"  should  "be 
5  years,"  and  that,  on  the  completion  of  the 
period,  certain  accamulatlons  should  be  paid  to 
the  assured  in  a  manner  prescribed.  Bild,  that 
the  tontine  period  expired  with  the  close  of 
September  18,  1900,  entitling  the  assured  to 
demand  payment  on  the  day  following. 

2.  A  life  policy  provided  that  on  the  comple- 
tion of  the  tODtine  period  the  assured  or  as- 
signs, without  the  consent  of  any  other  person 
named  as  beneficiary,  should  have  the  option 
either,  first,  to  withdraw  in  cash  the  accumu- 


lated surplus  apportioned  by  the  company  to 
the  policy,  etc.  Held,  that  the  liability  of  the 
insurer  for  the  dividend  accumulations  was  a 
debt  due  to  the  assured. 

5.  The  findings  of  the  trial  ooort  that,  at  the 
time  an  insurance  company  was  garnished  aa 
a  debtor  of  the  principal  defendant,  tbe  tontine 
dividend  accumulations  provided  for  in  tbe  pol- 
icy Issued  on  the  life  of  the  principal  defendant 
had  become  payable  absolutely,  being  in  effect 
a  finding  that  an  absolute  debt  existed  at  that 
time  In  favor  of  the  principal  defendant  against 
the  company,  rendered  it  unnecessary  to  decide 
whether  the  exercise  of  the  principal  defend- 
ant's election  that  the  accamnlationa  should  be 
paid  in  money,  instead  of  t>eing  applied  by  tbe 
company  either  to  provide  an  annuity  for  fu- 
ture premiums  on  the  policy,  or  to  the  purchase 
of  other  forms  of  Insurance,  was  snch  a  condi- 
tioD  precedent  to  the  absolute  liability  to  him 
that  garnishment  would  not  Ue  against  tbe  com- 
pany in  its  absence. 

4.  Plaintiff's  statutory  notice  of  issue  served 
in  response  to  the  garnishee's  original  answer 
mnst  be  deemed  as  the  notice  of  issue  in  re- 
sponse to  tbe  substituted  answer  interiKwed 
pursuant  to  a  stipulation  tiiat  the  latter  answer 
might  I>e  substituted  for  the  original  one,  espe- 
daUy  where  the  findings  of  fact  declared  in 
express  terms  that  a  trial  was  had. 

6.  The  dividend  accnmnlatlons  provided  for  in 
a  life  policy,  stipulating  that  on  the  completion 
of  the  tontme  period  the  assured,  a  married 
man,  or  his  assigns,  without  the  consent  of  tbe 
person  named  as  beneficiary — ^his  wife — should 
have  the  option,  either,  first,  to  withdraw  in 
cash  the  accumulated  surplus  apportioned  by 
the  Insurer  on  the  policy,  etc.,  arc  not  exempt 
from  payment  of  the  debts  of  tiie  assured,  with- 
in Rev.  St.  1898,  i  2347,  exempting  from  the 
payment  of  debts  a  life  policy  made  payable  to 
a  married  woman. 

Appeal  from  Superior  Oourt,  Milwaukee 
County;  J.  C.  Ludwlg,  Judge. 

Action  by  Rodman  B.  Ellison  and  others 
against  Alonzo  W.  Straw  and  others,  defend- 
ants, and  the  Northwestern  Mutual  Life  In- 
surance Company,  garnishee.  From  a  judg- 
ment against  the  garnishee,  certain  of  the 
defendants  appeal.    Affirmed. 

See  92  N.  W.  1094. 

Action  of  garnishment  Summons  served 
on  Northwestern  Mutual  Life  Insurance  Com- 
pany, as  garnishee,  September  19,  1900.  An- 
swer by  garnishee,  and  iaane  thereon,  and 
trial.  Defendant  Alonao  W.  Straw  Insured 
hla  life  in  the  garnishee  company  on  Septem- 
ber 19,  1886,  $15,000,  by  policy  payable  t» 
his  wife,  Amelia  E.  Straw.  The  policy  was 
Bo-cailed  aemitontine,  whereby  it  was  agreed 
that  the  tontine  period  should  be  16  years; 
that  during  that  period  no  dividends  ahonld 
be  payable;  that  on  the  expbratlon  of  tbe 
tontine  period  there  should  be  payable  a  sum 
representing  the  profits  of  the  poUcj  firom 
year  to  year  during  that  period,  and  In  addi- 
tion tbe  so-called  tontine  gains  resulting  from 
the  dlviBlon  amongst  policies  ot  that  class 
of  earnings  distributable  to  other  policies 
which  should  lapse  in  the  IntervaL  Tbe  pol- 
icy provided  that  anch  aum  ahoold  be  pay- 
able to  "the  said  insured  or  his  assigns, 
without  the  consent  of  any  other  person 
named  within  as  beneficiary,"  in  the  manner 
following,  at  Insured's  option:  First,  in  cash; 
second,  by  way  of  annuity  In  payment  of 
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thereafter  recurring  premiums  upon  the  same 
policy;  third,  in  tlie  purchase  of  a  new  full- 
paid  policy;    fourth,  In  cash,  In  connection 
with  the  surrender  value  of  the  rest  of  the 
policy;  and,  fifth,  in  connection  with  the  sur- 
render value  of  the  rest  of  the  policy.  In  the 
purchase  of  a  new  paid-up  policy;  but,  if  no 
notice  of  election  were  given  by  the  assured 
within  00  days,  then  the  sum  was  to  be  ap- 
plied in  the  second  manner  above  described, 
namely,  as  an  annuity  fund  out  of  which  to  ! 
pay  premiums.    The  court  found  that  on  the  : 
19th  day  of  September  the  garnishee  was  In-  I 
<l<l>ted  to  Alonzo  W.  Sti-aw  for  such  tontine  : 
dividends  in  the  sum  of  $3,802.47,  presently  : 
nnil  absolutely  due;   that  at  that  time  Alonzo  I 
Straw  was  largely  indebted  in  excess  of  any  j 
property  and  was  Insolvent    Judgment  was  i 
accordingly  rendered  against  the  garnishee 
for  that  sum,  wliich  it  paid  into  court,  and 
which  by  a  subsequent  order  was  directed  to 
be  paid  over  to  the  plaintiffs  unless  the  de- 
fendants took  an  appeal  from  the  Judgment, 
nocompanied  by  a  supersedeas  undertaking, 
within  the  time  limited.    This  they  did  not 
do,  and  the  money  has  been  accordingly  paid 
over  to  the  plaintiffs.    This  appeal  is  taken 
from  Judgment  against  the  garnishee.     No 
liill  of  exceptions  has  been  settled. 

Turner,  Pease  &  Turner  and  J.  H.  Stover,  i 
for  appellants.     William  Kaumbelmer.   for 
respondents. 


DODGE.  J.  (after  stating  the  facts).  The 
appellants'  assault  upon  the  Judgment  is  pred 
ic-nted  upon  two  propositions:  First,  that 
there  was  no  debt  due  from  the  garnishee  to 
A.  W.  Straw  at  the  time  of  the  service  of 
the  garnishee  summons,  to  wit,  Septembo' 
19.  1900;  secondly,  that  any  such  debt  was 
exempt  from  seizure  for  debts  of  either  Mr. 
or  Mrs.  Straw. 

1.  The  first  proposition  is  that  the  so- 
railed  tonttne  dividend  accumulation  had  not 
K-come  due  absolutely  on  the  19th  day  of 
Sieptember,  for  the  asserted  reason  that  the 
tontine  period  was  not  completed  until  that 
da;  had  passed:  hence,  If  Straw  had  died 
on  that  day,  the  dividend  accumulation  would 
never  have  become  payable.  With  this  con- 
tPDtion  we  cannot  at  all  agree.  The  policy 
did  not  provide  that  this  payment  should  ba 
made  upon  condition  that  Mr.  Straw  should 
he  alive  and  the  policy  in  force  for  15  years 
after  the  day  of  Its  date,  September  19,  1885. 
It  did  provide  that  "the  tontine  period  shall 
hf  fifteen  yt'ars,"  and  that  upon  the  comple- 
tion of  the  tontine  period  these  accumula- 
tions should  be  paid  to  the  assured  in  the 
manner  described  in  the  statement  of  facts. 
There  can  be  no  question  that  the  day  on 
which  the  policy  was  written  was  a  part  of 
this  tontine  period.  The  policy  was  then  in 
force  and  operative  as  fully  as  ever  after- 
wards. Hence  one  year  of  the  tontine  period 
expired  with  the  termination  of  the  18th  day 
of  the  following  September,  and  correspond- 


ingly the  15  years  expired  with  the  close  of 
the  ISth  day  of  September,  1900.  To  hold 
that  it  included  the  19th  day  of  September 
of  that  year  would  obviously  require  the  pol- 
icy to  be  in  force  for  15  years  and  1  day. 
We  can  entertain  no  doubt  that  the  time 
when  this  payment  might  have  been  demand- 
ed had  been  reached  on  the  19tb  day  of  Sep- 
tember, 1900,  when  the  garnishee  summons 
was  served. 

Next  it  is  Insisted  that  the  liability  of  the 
company  for  these  tontine  dividend  accumu- 
lations is  not  a  debt  to  Alonzo  W.  Straw. 
The  only  support  for  this  contention  Is  ap- 
parently that  it  arises  out  of  one  of  the  pro- 
visions of  the  policy  of  insurance,  in  which 
Mrs.  Amelia  E.  Straw  Is  named  as  bene- 
ficiary. But  she  is  named  merely  as  beife- 
fidary  of  the  life  insurance.  The  provision 
for  payment  of  the  tontine  dividend  accumu- 
lations is  that,  "upon  completion  of  the  ton- 
tine dividend  period,  •  •  •  the  said  In- 
sured or  his  assigns,  without  the  consent  of 
any  other  person  named  within  as  benefi- 
ciary, If  any,  shall  have  the  option  either: 
First,  to  withdraw  in  cash  the  accumulated 
surplus  apportioned  by  the  company  to  this 
policy,"  etc.  We  cannot  feel  Justified  In  at- 
tempting to  state  at  length  reasons  for  so 
obvious  a  conclusion  as  that  this  agreement 
Is  one  wholly  with  the  assured,  and  over 
which  be  has  full  control.  That  sum  was 
not  payable  at  all  In  the  event  of  bis  death 
before  the  expiration  of  the  tontine  period. 
It  therefore  was  nothing  in  the  nature  of  life 
insurance,  but,  on  the  contrary,  was  most 
clearly  an  agreement  to  pay  to  him  a  com- 
putable sum  upon  certain  contingencies.  The 
fact  that  It  is  contained  In  an  instrument 
which  also  promises  and  agrees  to  pay  to 
Mrs.  Straw  a  certain  sum  upon  his  deatii  in 
no  wise  tends  to  vary  this  result  Miller  v. 
Campbell,  140  N.  T.  457,  462,  35  N.  B.  651; 
Tennes  v.  Ins.  Co.,  26  Minn.  271,  8  N.  W. 
846. 

But  again  it  Is  Insisted  that  no  absolute 
debt  existed  to  the  defendant  Alonzo  W. 
Straw,  unless  It  was  shown  that  he  had  ex- 
ercised his  election  that  the  accfamulation  be 
paid  to  him  in  money,  instead  of  being  ap- 
plied by  the  insurance  company  either  to  pro- 
vide an  annuity  for  future  premiums  on  this 
policy,  as  it  was  agreed  that  it  should  be  If 
he  exercised  no  election  within  60  days,  or 
to  the  purchase  of  other  forms  of  insurance. 
We  shall  not  deem  it  necessary  to  decide 
whether  the  exercise  of  Straw's  election  so 
constituted  a  condition  precedent  to  the  abso- 
lute liability  to  him  that  garnishment  would 
not  lie  in  its  absence.  It  suffices  for  the 
determination  of  this  contention  by  the  ap- 
pellants that  the  trial  conrt  has  affirmatively 
found  that  at  the  time  of  the  service  of  the 
garnishee  summons  the  accumulation  had  be- 
come payable  absolutely.  In  support  of  this 
finding  of  fact,  it  must  be  assumed  that  any 
steps  legally  necessary  to  its  correctness 
were  established  by  the  evidence.     Appel- 
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lantB  have  seen  fit  to  come  here  without  ex- 
ception to  the  findluga,  and  without  a  blU  of 
exceptions  to  Inform  us  of  the  proofs.  It  is 
not  Impossible  that  there  may  bare  been  defi- 
nite proof  of  the  exercise  by  A.  W.  Straw 
of  the  election  vested  in  him  by  the  policy, 
and  of  the  making^  of  a  demand  for  this  sum. 
If  such  facta  were  not  established,  and  were 
necessary  to  the  ultimate  fact  found  by  the 
court,  appellants  should  have  reserved  ex- 
ception to  that  finding,  and  brought  the  evi- 
dence up  on  this  appeal. 

In  this  connection  it  is  urged  that  both  the 
original  answer  of  the  garnishee  and  a  sub- 
stituted answer  interposed  four  months  later, 
in  pursuance  of  a  stipulation  that  such  later 
answer  might  be  substituted  for  the  original 
one,  declare  that  no  election  or  demand  had 
been  made  by  A.  W.  Straw.  To  the  orig- 
inal answer  the  plaintiffs  responded  by  a 
formal  statutory  notice  of  Issue,  but  served 
none  such  after  the  service  of  the  substituted 
answOT.  Of  course,  the  service  of  the  notice 
of  issue  raised  an  issue  on  all  facts  asserted 
in  the  garnishee's  answer,  and  evidence 
might  liave  been  offered  on  either  side  there- 
of, but  in  the  absence  of  any  such  notice  of 
issue  the  garnishee's  answer  is  to  be  taken 
as  true.  It  is  claimed  that,  because  such 
notice  was  not  renewed  after  the  service  of 
the  substituted  answer,  its  allegations  must 
be  accorded  conclusive  etFect  It  has  many 
times  been  held  in  this  court  that,  when  a 
complaint  is  amended  after  an  answer  there- 
to has  been  filed,  that  answer  will  stand  as 
the  answer  to  the  amended  complaint,  unless 
it  be  withdrawn,  or  a  new  one  be  filed. 
Yates  y.  French,  25  Wis.  661;  First  Nat 
Bank  v.  Prescott,  27  Wis.  616;  Harris  v. 
Wicks,  28  Wis.  198;  Knips  v.  Stefan,  BO 
Wis.  286,  289,  6  N.  W.  877.  No  reason  U 
apparent  why  the  same  rule  should  not  ap- 
ply to  the  situation  here.  Plaintiffs,  having 
once  notified  the  garnishee  of  their  desire 
that  the  facts  set  forth  in  the  garnishee's 
answer  be  made  subject  of  proof,  may  well 
be  deemed  to  have  Intended  to  stand  upon 
that  notice,  although  a  new  answer  came  in. 
In  this  case  stipulated  to  be  a  mere  sub- 
stitution, which  set  forth  in  the  main  the 
same  facts  with  some  slight  modifications. 
It  is,  of  course,  apparent  from  the  record, 
even  without  a  bill  of  exceptions,  that  the 
court  and  the  parties  boQi  took  this  view 
upon  the  trial,  and  assumed  that  issues  of 
fact  arose  upon  the  garnishee's  answer  to  be 
tried.  Otherwise  no  findings  of  fact  would 
have  been  either  necessary  or  prop^.  Be- 
sides, those  findings  declare  In  express  terms 
that  a  trial  was  had.  We  cannot  avoid  the 
conclusion  that  this  record  makes  plain  that 
issues  of  fact  existed,  upon  which  evidence 
might  have  been  given,  and  Justified  a  find- 
ing either  way,  according  to  the  evidence. 

2.  Claim  of  exemption  from  debts,  wheth- 
er of  Mr.  or  Mrs.  Straw,  is  predicated  upon 
section  2347,  Rev.  St  1898,  the  general  pur- 


pose of  which  legislation  was  thoroughly 
treated  in  BlUson  v.  Straw,  116  Wis.  207. 
In  compliance  with  the  views  there  express- 
ed, that  statute  must  doubtless  be  given  lib- 
eral construction  for  the  protection,  especial- 
ly, of  widows.  In  their  right  to  receive  In- 
surance upon  the  life  of  a  husband  or  other 
person.  On  the  other  band,  the  inference  Is 
equally  obvious  of  a  legislative  intMit  not 
to  screen  the  husband  in  building  up  for 
himself  a  fund  beyond  the  reach  of  his  cred- 
itors. Life  insurance  is  one  thing,  invest- 
ment Is  another,  but  the  ingenuity  of  tbe 
life  insurance  companies  In  formulating  con- 
tracts which  confuse  the  distinction  has  been 
active  for  generations.  Pure  life  insurance 
has  become  rare,  except  with  beneficial  as- 
sociations; but  the  gradations  from  that  con- 
tract, with  some  slight  provision  for  accumu- 
lation of  dividends,  to  contracts  where  the 
accumulation  is  the  predominant.  If  not  even 
the  exclusive,  purpose,  are  almost  number- 
less. Life  Insurance  is  a  promise  to  pay  a 
certain  sum  upon  the  death  of  the  assured. 
Tennes  v.  Ins.  Ck).,  supra;  Talcott  v.  Field, 
34  Neb.  611,  52  N.  W.  400,  33  Am.  St  Rep. 
662;  Sbakman  v.  U.  8.  Co.,  92  Wis.  366,  68 
N.  W.  628,  32  L.  R.  A.  883,  53  Am.  St  Rep. 
920.  Doubtless  the  amount  so  payable  may 
be  augmented  by  accumulation  of  excessive 
premiums  and  their  earnings  in  the  hands  of 
the  company  without  destroying  the  essential 
character  of  the  contract  When,  however, 
we  find,  as  frequently,  a  promise  to  repay  a 
sum  made  up  from  a  portion  of  the  premi- 
ums and  their  earnings  at  a  date  certain  In 
the  lifetime  of  the  assured,  we  have  only  a 
contract  such  as  a  savings  bank  may  as  well 
make.  Uhlman  v.  Ins.  Co..  109  N.  X.  421. 
430, 17  N.  E.  363,  4  Am.  St  Rep.  482.  Wheth- 
er such  a  fund,  if  payable  to  a  married  wo- 
man, is  life  insurance,  within  the  terms  of 
section  2347,  and  exempt  from  debts  of  either 
the  husband  or  wife.  In  absence  of  Intent  to 
defraud  creditors,  we  need  not  decide,  nor, 
perhaps,  question,  in  this  case.  See  Talcott 
V.  Field,  supra;  Studebaker  v.  Welch.  51 
Neb.  228,  70  N.  W.  920.  We  have  already 
shown  and  declared  that  the  particular  pro- 
vision now  under  consideration  is  in  no  wise 
for  the  benefit  of  Mrs.  Straw.  The  fund  is 
by  the  terms  of  the  policy  as  absolutely  the 
property  of  and  payable  to  A.  W.  Straw  as 
would  be  an  accumulation  in  a  savings  bank 
or  building  and  loan  association.  It  is  not 
"made  payable  to  a  married  woman,"  or  to 
any  trustee  for  her,  within  the  tenaa  of  sec- 
tion 2347,  and  therefore  is  not  protected  by 
tbe  further  provision  that  insurance  so  pay- 
able shall  be  free  from  the  claims  of  credit- 
ors. 

We  conclude  that  the  record  discloses  no 
error  of  tbe  trial  court  in  adjudging  liability 
upon  the  garnishee.    Judgment  affirmed. 

MARSHALL  and  SIEBECKEB,  JJ,.  took 
no  part 
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WISCJONSIN  NAT.  LOAN  &  BUILDINO 

ASS'N  T.  WEBSTER  et  aL 

(Supreme  Court  of  WiscoDsin.    Nov.  17,  1903.) 

rum  INSURANCE— BREACH  OS'  CONDITION— 
WATVSR  —  PAYMENT  TO  MORTOAGEK  —  PAT- 
MBNT  TO  OWNER— TRIALr-APPBAlr-FACTS 
NOT  PASSED  ON— RSMANDMENT. 

1.  Under  a  policy  coDtaining  a  clanae  proTid- 
ing  for  payment  to  the  mortgagee  notivithatand- 
ing  breach  of  certain  conditions  by  the  owner, 
and  for  anbrogation  to  the  rights  of  the  mort- 
gagee in  case  of  payment  under  that  clause, 
payment  to  the  mortgagee,  after  destruction  of 
the  premisea  by  fire,  of  the  amount  of  a  foreclo- 
sure decree  obtained  by  it,  could  not  be  con- 
Btmed  aa  a  waiver  of  the  breach  of  conditions, 
where  such  payment  was  made  on  account  of 
the  requirement  in  the  policy,  and  the  insurer 
took  an  express  and  formal  assignment  of  the 
foreclosure  judgment  from  the  mortgagee  in  or-  | 
der  to  facilitate  the  subrogation  and  enforce  ita 
rights  against  the  owner. 

2.  Wairer  by  the  insurer  of  a  breach  of  con- 
ditions hy  assured  cannot  be  predicated  on  pay- 
ment to  the  latter  of  the  balance  due  on  the 

Solicy,  after  paying  the  amount  of  a  foreclosure 
ecree  obtained  by  the  mortgagee  against  the 
property,  where  tne  stipulation  of  settlement 
was  expressly  made  without  prejudice  to  the 
insurer's  tight  to  proceed  on,  collect,  and  en- 
force the  judgment  of  foreclosure,  which  the 
mortgaeee  had  assigned  to  it. 

3.  Where  the  question  as  to  whether  a  policy 
had  been  forfeited  had  not  been  tried  by  the 
referee  or  the  lower  court,  and  there  was  noth- 
ing in  the  record  bearing  on  the  question  except 
an  afBdavit  asserting  the  fact,  which,  though 
not  denied,  was  treated  by  the  court  and  par- 
ties aa  raising  an  issue,  wnlch  was  not  decided 
on  account  of  assumed  immateriality,  the  Su- 
preme Court  should  not  assume  the  admission 
of  the  facts,  but  should  remand  the  question  to 
be  passed  upon  as  a  fact  by  the  trial  court. 

Appeal  from  Circuit  CSonrt,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Foreclosnre  action  by  the  Wisconsin  Na- 
tional Loan  &  Building  ABSociation  against 
Frank  N.  Webster  and  othen.  In  which,  after 
Judgment  of  foreclosure,  the  Continental  In- 
surance Company,  as  assignee  of  the  Judg- 
ment, made  application  for  confirmation  of  a 
sale  of  the  property  and  deficiency  Judgment. 
Prom  an  order  making  the  Continental  In- 
surance Company  a  party  plaintifl,  and  re- 
quiring It  to  satisfy  and  discharge  the  fore- 
closure Judgment,  it  appeals.    ReTersed. 

In  May,  1901,  the  plaintUT  bnildtaig  and 
loan  association  held  a  mortgage  upon  cer^ 
tain  real  estate  of  the  defendant  Webster, 
which  had  been  defaulted,  and  upon  which 
foreclosare  action  liad  been  Instituted  and 
gone  to  Judgment  on  July  7, 1900.  That  asso- 
ciation also  held  an  insurance  policy  of  the 
appellant  Continental  Insurance  Company  for 
$1,000,  dated  April  16,  1809,  of  Wisconsin 
standard  form,  and  bearing  the  Wisconstn 
iitandard  mortgagee  clause,  with  provision  for 
payment  by  the  company  to  the  mortgagee 
notwithstanding  certain  breaches  of  condi- 
tion by  the  owner,  and  for  subrogation  of  the 
insurance  company  to  the  rights  of  the  mort- 
gagee in  case  of  any  payment  under  that 
danse.  On  May  10,  1001,  the  buildings  on 
ttte  i»emises  were  destroyed  by  fire.  The 
appellant  inaoranoe  company  claimed  It  was 


not  liable  to  the  defendant  because  the  prem- 
ises bad  been  allowed  to  be  vacant,  with- 
out notice  to  or  consent  by  the  company,  for 
several  montlis  prior  to  and  Including  the 
time  of  the  fire,  and  for  the  reason  that  no 
notice  was  given  it  of  the  institution  of  tbe 
foreclosure  proceedings.  Suit  was  commen- 
ced by  defendant  Webster  against  the  Insur- 
ance company.  Joining  the  building  and  loan 
association  as  plaintifl:,  to  recover  on  this 
policy,  and  defense  was  Interposed  upon  the 
grounds  above  stated,  among  others.  On  Oc- 
tober 16,  1001,  the  insurance  company  paid 
to  tbe  bonding  and  loan  association  $972.75, 
the  total  amount  dne  upon  Its  foreclosure 
Judgment,  and  received  an  asslgimient  of  the 
foreclosure  Judgment,  and  also  received  a  re- 
ceipt acknowledging  payment  of  said  sum  in 
full  satisfaction  of  all  claims  and  demands  in 
favor  of  said  association  and  against  tbe 
company  ai)on  the  policy,  and  releasing  and 
discharging  all  claim  in  favor  of  the  associa- 
tion thereon.  Thereafter,  on  December  0th, 
tbe  defendant  Webster  and  the  Insurance 
company  entered  Into  a  written  stipulation 
of  settlement  whereby  tbe  company  paid  to 
him  $27.25,  and  the  action  against  the  insur- 
ance company  was  agreed  to  be  discontinued 
and  dismissed.  By  the  stipulation  Webatet 
waived  all  claims  and  demands  of  every  na- 
ture under  said  policy,  and  It  was  agreed  that 
the  transaction  should  be  "without  prejudice 
to  defendant's  [Insurance  company's]  right,  if 
any  such  It  has,  to  proceed  on,  collect,  and 
enforce  the  payment  or*  the  Judgment  of 
foreclosure  (above  described)  "which  has 
come  Into  the  bands  of  said  defendant,  and 
generally  without  prejudice  to  defendant's  in- 
demnifying itself  under,  proceeding  on,  and 
enforcing  its  right  to  subrogation,  transfer, 
and  assignment,  and  other  rights  and  reme- 
dies provided  in  the  mortgage  clause  attach- 
ed to  said  policy,  if  any;  which  alleged 
claims,  if  any,  the  plalntUt  Webster  does  not 
recognize,  and  in  no  way  herein  admits  or 
waives  his  defense  thereto";  also  that  tbe 
transaction  "shall  not  be  considered  as  an 
admission  or  concession  of  any  past  or  pres- 
ent liability  by  said  defendant  [insurance 
company]  to  said  Webster  under  said  policy." 
As  a  part  of  the  same  transaction,  Webster 
gave  bis  receipts,  in  the  usual  form,  acknowl- 
edging payment  of  the  amount  "in  full  satis- 
faction, compromise,  and  indemnity  for  all 
claims  and  demands  upon  said  company"  for 
the  loss  by  fire,  and  released  and  discharged 
tbe  company  from  all  further  claim  by  rea- 
son of  the  loss,  and  canceled  the  policy. 
Judgment  was  thereupon  entered  In  the  suit 
against  the  Insurance  company  on  December 
10, 1901,  that  the  action  "be  discontinued  now 
and  forever,  and  that  plaintltF's  complaint 
therein  l>e  dismissed  upon  the  merits,"  with- 
out costs.  On  September  2,  1902,  the  insure 
ance  company,  without  being  substituted  as 
plaintift  in  tbe  foreclosure  action,  proceeded 
to  make  sale  under  the  foreclosure  Judgment, 
and  a  stipulation  was  entered  into  that  suclt 
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sale  might  be  In  fonn  made  wlthont  prejn- 
diclng  the  rights  of  the  parties  to  submit  to 
the  court  all  claims  for  or  against  the  validity 
of  the  insurance  company's  demands  under 
said  Judgment.  Sale  was  made,  property 
bought  in  by  the  insurance  company  for  less 
than  the  amount  of  the  Judgment,  and  appli- 
cation made  for  confirmation  and  Judgment 
for  deficiency;  at  which  stage,  In  opposition 
to  such  motion,  the  defendant  Webster  Inter- 
posed a  petition  alleging  that  tbe  foreclosure 
Judgment  was  paid  In  full,  and  demanding 
cancellation  thereof  and  of  the  sale  thereun- 
der, and  return  of  tbe  title  of  the  premises 
to  him.  An  aflldavlt  wa«  filed  setting  out 
the  above-mentioned  gronnda  of  defense  to 
any  claim  npon  the  insurance  policy,  and  as- 
serting the  claim  of  tbe  company  to  subroga- 
tion under  the  mortgagee  clause  by  reason  of 
Its  payment  to  tbe  mortgagee.  The  conrt  re- 
ferred certain  questions  of  fact  and  the  legal 
deductions  therefrom  to  a  referee,  namely, 
whether  the  insurance  company  paid  the 
building  and  loan  association  and  defendant 
Webster  the  full  amount  of  insurance,  the 
amount  and  date  of  such  payment  to  each; 
wbether  receipts  were  given,  and  whether 
tbe  receipts  were  connected  with  any  other 
Btipuiations;  whether  the  Judgment  of  fore- 
closure has  been  paid,  and  the  facts  in  refer- 
ence to  such  payment;  and  whether  tbe  Judg- 
ment of  foreclosure  should  be  satisfied  and 
discharged;  and  later  modified  that  order  by 
expressly  withholding  from  such  reference 
any  question  of  tbe  forfeiture  of  the  policy 
by  reason  of  alleged  vacancy  or  otherwise. 
After  taking  considerable  testimony,  the  ref- 
eree reported  that  the  full  amount  of  $1,000 
on  the  policy  had  been  paid  In  the  manner 
hereinabove  recited;  that  thereby  tbe  Judg- 
ment had  been  satisfied  and  discharged,  and 
that  the  same  ought  to  be  canceled  by  order 
of  court—which  report  was  adopted  by  the 
comrt,  and  order  entered  that  the  sheriff  sale 
be  set  aside;  that  tbe  Continental  Insurance 
Company  be  made  a  party  plaintiff  to  the 
foreclosure  action,  and  should  satisfy  and  dis- 
charge the  foredosure  Judgment.  Bill  of  ex- 
ceptions embodying  the  proceedings  was  duly 
settled.  From  that  order  the  Continental  In- 
surance Company  appeals. 

Nohl  &  Nohl,  for  appellant  E.  M.  McVick- 
er,  for  respondents. 

DODGE,  J.  (after  stating  the  facta).  The' 
actual  decision  of  the  trial  court  which  re- 
sulted in  the  order  appealed  from  was  to  the 
effect  that  the  appellant  insurance  company, 
by  paying  the  full  amount  of  its  policy,  had 
so  effectively  waived  all  forfeitures  under  the 
terms  of  tbe  poUcy  by  reason  either  of  va- 
cancy without  consent  or  of  commencement 
of  foreclosure  proceedings  without  notice  to 
tbe  company  that  It  could  not  assert  that 
the  policy  had  become  void.  It  seems  al- 
most too  plain  for  debate  that  such  decision 
ignored  or  neutralized  the  ^vress  stipula- 


tion of  the  parties  at  the  time  of  the  payment 
to  defendants  of  the  $27.25,  which,  It'is  true, 
equaled  the  full  face  of  the  policy,  wltb  the 
previous  payment  to  the  mortgagee.  Clear- 
ly, no  waiver  of  forfeitures  could  be  predicat- 
ed npon  the  payment  to  the  mortgagee  of 
the  amount  of  its  mortgage.  That  payment 
the  company  was  requb-ed  to  make  by  virtue 
of  tbe  mortgagee  clause,  whether  tbe  policy 
bad  become  void  or  not.  It  is  in  evidence 
ttiat  it  was  made  for  that  reason,  and  to  fa- 
cilitate the  subrogation  provided  for  In  that 
clause  —  perhaps  unnecessarily  —  an  express 
and  formal  assignment  of  tbe  foreclosure 
Judgment  was  made  to  the  Insurance  com- 
pany. These  facts  exclude  any  Inference 
that  tbe  insurance  company  intended  to 
waive  any  forfeitures  In  making  that  pay- 
ment So,  when  the  appellant  and  respond- 
ents met  to  settle  their  litigation,  no  waiver 
had  taken  place,  and  appellant's  right  by  sub- 
r(%ation  to  enforce  the  foreclosure  Judgment 
'  was  clear  and  complete,  If  the  policy  was 
void  for  either  of  the  reasons  now  assigned. 
Whether  the  payment  of  tbe  balance  of  tbe 
policy  to  tbe  defendants  in  silence  and  witb 
no  reservation  of  pre-existing  rights  might 
have  proved  or  constituted  a  waiver,  need 
not  be  decided.  Tbe  parties,  In  the  most 
explicit  terms,  by  their  stipulation  agreed 
that  it  should  have  no  such  effect  This  left 
them  in  the  same  relative  situation  that  tbey 
were  before  tliat  payment  was  made.  Tbe 
appellant  had  a  right  to  enforce  tbe  fore- 
closure Judgment  if  the  amount  paid  to  tbe 
mortgagee  was,  by  reason  of  forfeiture,  not 
payable  to  the  defendants  upon  the  policy, 
and  defendants  had  tbe  right  to  insist  that 
no  forfeiture  had  taken  place. 

Clearly,  then,  the  court  erred  in  deciding 
as  matter  of  law,  without  bearing  the  facta, 
that  the  policy  was  not  forfeited;  and  the 
question  presents  itself  whether,  upon  this 
record,  it  should  be  held  that  the  forfeiture 
Is  established,  so  that  an  order  ought  to  bave 
been  entered  sustaining  appellant's  rights 
to  foreclosure  sale  and  deficiency  Judgment 
or  whether  the  question  of  fact  on  which  tbe 
forfeiture  Is  predicated  should  still  be  tried. 
It  is,  of  course,  obvious  that  tliat  question 
bas  not  been  tried  by  the  referee  or  by  tbe 
court  Tbe  only  thing  In  the  record  bearing 
thereon  is  the  affidavit  asserting  that  fact 
which  was  presented  in  answer  to  the  de- 
fendants' affidavit  stating  why  the  appel- 
lant's application  for  confirmation  should  not 
be  granted,  and  also  as  a  basis  for  the  re- 
spondents' alternative  motion  to  cancel  tbe 
Judgment  No  counter  affidavit  was  filed 
denying  those  facts,  and  yet  the  parties  and 
the  court  evidently  considered  that  an  issue 
was  raised,  and  that  the  facts  stated  in  that 
affidavit  were  not  admitted.  Appellant  con- 
tended that  they  ought  to  be  submitted  to 
tbe  referee  in  common  with  other  tacts,  and 
the  only  reason  urged  here  for  not  doing  so 
was  their  immateriality  by  reason  of  the 
waiver  which  the  court  predicated  upon  the 
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payment  of  tbe  money.  In  this  attitude  we 
conclude  tliat  It  would  be  unsafe  for  us  to 
assume  that  tbe  facts  of  vacancy  witbout 
consent  by  tbe  Insurance  company  and  of  ab- 
lence  of  notice  to  It  of  the  foreclosure  pro- 
ceedings were  admitted.  Hill  v.  Surety  Co., 
107  Wis.  19.  28,  84,  81  N.  W.  1024,  82  N.  W. 
681;  Brown  v.  Grlswold.  100  Wis.  275,  85  N. 
W.  363.  That  question  therefore  should  be 
passed  upon  as  one  of  fact  by  the  trial  court, 
either  upon  existing  evidence  or  such  other 
proofs  as  the  court  may  receive;  and,  if  such 
forfeiture  be  established,  the  appellant's  mo- 
ton  for  con^rmatlon  of  foreclosure  sale  and 
entry  of  Judgment  for  the  ascertained  de- 
ficiency should  be  granted. 

Order  appealed  from  Is  reversed,  and  cause 
remanded  for  further  proceedings  In  accord- 
ance with  law  and  this  opinion. 


MBEHAN  V.  STATEL 
(Sopreme  Court  of  Wisconsin.    Not.  17,  190S.) 

CRIHINAI.     LAW— BVIBBNCE-CHARACTER     OF 

DEFBNDANT— INSTRUCTIONS— APPEAL— 

BRIBFS— RULES  OF  COURT. 

L  It  is  not  justifiable  for  counsel  to  allege 
errors  against  the  trial  court,  and  on  appeal  to 
tail  to  give  any  authorities  or  argument  In  sup- 
port of  each  aUegations. 

2.  Under  the  eipreaa  provisions  of  Sup.  Ct. 
Bute  No.  8  (88  N.  W.  vi),  it  is  improper  for  an 
appellant  to  fail  to  give  references  in  his  brief 
to  the  place  in  the  record  where  the  evidence 
or  transactions  complained  of  can  be  found. 

3.  On  a  prosecution  for  assault  with  a  dan- 
gerous weapon  it  was  proper  to  sustain  an  ob- 
jection to  a  question  to  the  complaining  witness 
on  cross-examination  as  to  whether  he  had  not 
condncted  a  disorderly  resort,  and  whether  he 
was  not  in  the  same  business  at  the  time  of 
trial. 

4.  On  a  prosecution  for  assault  with  a  dan- 
geroos  weapon,  the  exclusion  of  proof  that  one 
of  tbe  persons  assaulted  was  of  a  quarrelsome 
disposition  when  intoxicated  was  cured  by  per- 
OBtting  tbe  same  witness  to  testify  to  that  fact 
immediiately  afterwards  In  response  to  another 
question. 

5.  On  a  prosecution  for  assault  with  a  dan- 
gerous weapon,  permitting  the  information  to 
be  amended  by  describint^  the  watch  of  which 
one  count  of  tne  Information  alleged  robbery  as 
a  gold  wmtch  instead  of  a  silver  watch,  was 
without  prejudice,  defendant  not  having  been 
convictea  on  the  count  so  amended. 

6.  The  amendment  was  proper  under  Rev.  St. 
UBS,  I  4703,  providing  that  the  description  of 
anything  in  an  information  may  be  amended  so 
at  to  avoid  a  variance  when  the  variance  is  not 
material  to  the  merits. 

7.  On  a  eiiminal  prosecution  It  was  not  error 
to  refnse  to  instruct  to  the  effect  that  each  jury- 
man  should  be  individually  convinced  of  the 
gnilt  of  accused  beyond  a  reasonable  doubt  be- 
fore he  should  consent  to  a  verdict  of  guilty,  it 
appearing  on  appeal  that  the  snl^ect  was  ez- 
haostively  covered  in  other  instructions  ^ven. 

8.  The  exercise  of  the  discretion  of  the  trial 
eoort  in  -stating  to  the  jui?  that  he  would  not 
attempt  to  define  a  reasonable  doubt  further 
than  to  say  that  it  was  not  a  mere  Imaginary 
donbt  is  not  reviewable. 

Error  to  Circuit  Court,  Florence  County; 
John  Goodland,  Judge. 

fl  8m  Crbnlnal  Law.  voL  IB,  Cant  Dig.  I  UU. 


George  Meehan  was  convicted  of  an  as- 
sault with  a  dangerous  weapon,  and  he  brings 
error.    Affirmed. 

Tbe  plaintiff  in  error  was  convicted  of  the 
charge  of  assault  with  a  dangerous  weapon 
upon  one  Morrislno  and  Batlsto  with  Intent 
to  rob,  upon  evidence  tending  to  show  that, 
as  Batlsto  and  Morrislno  came  to  the  door 
of  the  former's  saloon  at  about  midnight,  the 
plaintiff  in  error  and  one  Rice-attacked  them, 
demanding  that  they  deliver  up  their  money, 
the  plaintiff  in  error  exhibiting  a  pistol  and 
threatening  to  shoot  unless  they  surrendered 
their  property.  An  encounter  took  place,  in 
tbe  course  of  which  plaintiff  in  error's  pistol 
was  discharged.  Considerable  x>ersonal  In- 
Jury  was  done  both  Batlsto  and  Morrislno, 
and  after  the  fracas  Batlatp's  watch  and 
some  money  were  missing.  To  a  Judgment 
sentencing  plaintiff  in  error  to  the  state  re- 
formatory for  an  indeterminate  term  of  not 
less  than  two  nor  more  than  five  years,  tills 
writ  of  error  was  brought  * 

W.  B.  Qulnlan,  for  plaintiff  in  error.  L. 
M.  Sturdevant,  Atty.  Gen.,  and  Walter  D. 
Corrigan,  Second  Asst  Atty.  Gen.,  for  tbe 
State. 

DODGB,  3.  Tbe  pUilntiff  In  error  alleges 
fwme  12  (»r  13  assignments  of  error,  but  no- 
where gives  any  reference  to  the  place  in  the 
record  where  the  evidence  or  transaction 
complained  of  can  be  found.  Further,  with 
but  three  or  four  excepdona,  he  apparently 
has  been  unable  to  find  either  argument  or 
authority  to  support  bis  charges  of  error. 
Such  a  brief  does  not  merit  commendation. 
The  failure  of  references  to  tbe  record  is,  of 
course,  a  direct  infrlngfement  of  the  rules. 
Rule  8,  88  N.  W.  vi.  Neither  Is  It  Justlflable 
in  counsel  to  allege  errors  against  a  trial 
court  which  be  cannot  support  by  any  argu- 
ment Notwithstanding  the  defldencles  in 
the  presentation  of  the  case,  however,  we 
have  endeavored  as  far  as  possible  to  ascer- 
tain the  merits  or  demerits  of  the  trial,  and 
shall  dispose  of  such  questlona  aa  seem 
worthy  any  discussion. 

1.  Error  is  assigned  upon  the  sustaining  of 
objections  to  inquiry  on  cross-examination  of 
the  complaining  witness  whether  a't  one  time 
be  ran  a  sporting  bouse  near  Norway,  and 
whether  he  was  in  the  same  business  at  tbe 
time  of  tbe  trial.  Of  course,  the  effect  of 
such  questions,  if  an  affirmative  answer  was 
to  be  expected  to  them,  was  merely  to  de- 
grade and  vilify  the  witness.  Tbe  fact  that 
he  was  engaged  in  such  business  had  no  rele- 
vancy to  the  guilt  or  Innocence  of  the  ac- 
cused. The  action  of  tbe  court  in  refusing  to 
permit  such  cross-examination  cannot  con- 
stitute reversible  error.  Gmery  v.  State,  101 
Wis.  627,  649,  78  N.  W.  145;  Crawford  t. 
Christian.  102  Wis.  51,  53,  78  N.  W.  406; 
Paulson  V.  State  (Wis.)  94  N.  W.  776. 

2.  An  asserted  error  predicated  upon  ex- 
cluston  of  proof  that  one  of  the  persons  as- 
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sanlted  was  of  quarrelsome  disposition  when 
intoxicated  was  promptly  cured  by  permit- 
ting tlie  same  witness  to  testify  to  that  fact 
immediately  afterward  In  response  to  an- 
other question. 

3.  Error  is  assigned  because  the  conrt  per- 
mitted tbe  Information  to  be  amended  by  de- 
scribing the  watch  of  which  one  count  of  the 
information  alleged  robbery  as  a  gold  watch 
Instead  of  a  silver  watch.  Any  error  In  this 
respect  must  have  been  without  prejudice, 
however,  as  the  plaintiff  in  error  was  not 
convicted  upon  the  count  so  amended.  In- 
dependently of  this  view,  however,  the 
amendment  was  entirely  proper  to  be  al- 
lowed, under  sections  4703,  4706.  Rev.  St 
1898.    Secor  v.  State  (Wis.)  95  N.  W.  942. 

4.  Error  is  assigned  upon  refusal  to  give 
to  the  Jury  an  instruction  requested  in  tbe 
same  language  considered  and  approved  In 
Franklin  v.  State,  92  Wis.  269,  06  N.  W.  107, 
generally  to  the  effect  that  each  juryman 
should  be  individually  convinced  beyond  a 

'  reasonable  doubt  of  the  guilt  of  the  accused 
before  he  should  consent  to  a  verdict  of 
guilty.  An  examination  of  the  charge  dis- 
closes that  the  subject  was  fully  and  ex- 
haustively covered  in  the  instructions  in 
fact  given  to  the  jury,  and,  while  the  exact 
language  requested  by  the  plaintiff  in  error 
may  well  liave  been  proper,  no  prejudicial 
error  can  be  asserted  when  the  same  idea  is 
correctly  and  adequately  conveyed  to  the 
jury.  True,  counsel  asserts  in  his  brief  that 
this  subject  was  not  covered  by  the  instruc- 
tion given,  but  makes  no  effort  to  point  out 
tbe  elements  contained  in  the  request  which 
were  lacking  in  the  charge.  None  such  are 
apparent  to  us. 

5.  Error  is  assigned  on  the  omission  of  the 
court  to  make  any  attempt  to  define  reason- 
able doubt  further  than  to  say  that  it  is  not 
a  mere  imaginary  doubt  The  court  stated 
to  the  jury:  "I  won't  tell  you  what  a  rea- 
sonable doubt  is.  It  is  quite  a  difficult  thing, 
but  I  think  you,  as  intelligent  men,  will  un- 
derstand what  is  meant"  There  was  no  re- 
quested instruction  giving  any  definition, 
which  circumstance  of  itself  would  preclude 
counsel  from  effectively  assigning  error  upon 
the  omission,  but,  as  has  often  been  said  by 
courts,  the  propriety  of  definition  of  ordinary 
words  In  the  English  language  is  a  question 
calling  for  the  exercise  of  the  discretion  of 
the  trial  court  Appellate  courts  have  dif- 
fered as  to  tbe  advisability  of  attempting  to 
amplify  or  explain  the  meaning  of  the  ex- 
pression "reasonable  doubt"  In  opinions  em- 
anating from  different  members  of  this  court, 
variant  personal  views  have  been  expressed 
as  to  the  wisdom  or  advisability  of  such  at- 
tempts, but  the  exercise  of  its  discretion  by 
the  trial  court  as  to  whether  to  make  the  at- 
tempt or  not  has  never  been  held  subject  of 
review  or  cause  for  reversal,  unless,  indeed, 
the  attempt  were  made,  and  the  definition 
were  inaccurate  and  misleading.  Hoffman  v. 
State,  97  Wifc  671,  676,  73  N.  W.  61;  Emery 


V.  State,  101  Wis.  627,  78  N.  W.  145;  Buel 
v.  State,  104  Wis.  132,  161,  80  N.  W.  78. 

6.  A  large  number  of  quotations  from  tbe 
argument  of  the  district  attorney  to  the  Jury 
are  assigned  as  errors,  but  after  careful  ex- 
amination we  can  find  nothing  in  them  de- 
manding even  comment  We  find  none  of 
the  errors  well  assigned. 

Judgment  and  sentence  are  affirmed. 


MOLDER  V.  J.  I/.  GATES  LAND  CO. 

(Supreme  Court  of  Wisconsin,    ifov.  17,  1903.> 

CONTRACT    OP    EMPLOYMENT— COMPKKSATION 

—EVIDENCE— SUFFICIBNCT— WEIGHT 

—ESTOPPEL. 

1.  On  the  issue,  in  an  action  on  contract  to 
recover  a  balance  due,  whether  plaintiff,  em- 
ployed to  promote  the  settlement  on  and  tbe 
sale  of  defendant's  land,  was  employed  at  a;i 
agreed  compensation  of  $100  per  month,  ex- 
penses incurred  in  the  emplcjrment  and  a  com- 
mission on  receipts  for  lands  sold,  or  whether 
tbe  agreed  compensation  was  expenses,  not  ex- 
ceeding $2,000,  and  a  commission  on  lands  sold 
through  his  instrumentality,  evidence  hdd  to 
warrant  a  finding  that  the  agreed  compensation 
was  $100  per  month,  expenses,  and  commis- 
siona  on  lands  sold  by  him. 

2.  Where  an  employ^  from  time  to  time  dur- 
ing the  term  of  his  employment  rendered  state- 
ments of  accounts  in  all  respects  in  accordance 
with  his  theory  of  tbe  contract  that  he  was  en- 
titled to  a  salary  of  $100  a  month  and  ex- 
penses, and  the  employer  for  18  montfais  failed 
to  object  to  the  employe's  view  of  the  contract. 
while  encouraging  him  to  continue  in  the  per- 
formance of  his  duties  under  it,  the  employer  is 
estopped  from  changing  his  attitude  on  the  con- 
tract to  the  employe's  prejudice. 

Appeal  from  Superior  Court  Milwaukee 
Countyf  J.  C.  Ludwig,  Judge. 

Action  by  C.  F.  J.  Moller  against  tbe  J. 
L.  Gates  Land  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Action  on  contract  to  recover  a  balance 
alleged  to  be  due  thereon.  The  claim  of 
plaintiff  was  that  he  was  employed  by  de- 
fendant as  its  agent  to  promote  the  settle- 
ment upon  by,  and  sale  of  its  lands  to,  im- 
migrants from  Europe,  the  agreed  compensa- 
tion for  bis  services  being  a  salary  of  $100 
per  mouth  commencing  February  1,  1899, 
payment  of  Ids  expenses  incurred  In  the 
course  of  his  employment,  including  those 
incident  to  his  Journey  from  Milwaukee  to 
the  place  selected  for  bis  headquarters  in 
Europe,  and  allowance  of  a  reasonable  com- 
mission upon  receipts  for  lands  sold;  that 
be  continued  in  defendant's  employ  under 
such  agreement  from  February  1,  1899,  to 
August  18,  1901,  during  which  time  be  In- 
curred expenses  chargeable  to  defendant  un- 
der the  agreement  aforesaid  to  the  amount 
of  $1,315.85,  and  sold  lands  upon  which  he 
was  entitled  to  a  commission  of  $200;  that 
the  entire  amount  of  indebtedness  which  ac- 
crued to  him,  including  salary,  expenses  and 
commission,  was  $4,575.85;  that  the  amount 
received  thereon  from  defendant  was  $2,540, 
leaving  $2,035.85  due,  for  wtiicb  Judgmmt 
I  was  asked. 
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The  employment  of  plaintlfl  by  defendant 
was  admitted  by  the  answer,  but  It  was  al- 
leged  that  the  agreed  compensation  for  his 
services  was  expenses  not  exceeding  $2,000 
and  a  comoils&ion  of  2  {ter  cent  npon  lands 
sold  by  or  through  bis  instrumentality.  It 
was  denied  that  any  commission  was  earned 
under  such  agreement,  and  alleged  by  way 
of  defense,  and  also  by  way  of  counterclaim, 
that  plaintiff  had  been  paid  the  sum  of 
{577.40  In  excess  of  the  $2,000  agreed  upon. 
Judgment  was  asked  upon  the  counterclaim 
for  the  excess  payment  The  allegations 
of  the  counterclaim  were  duly  put  In  Issue. 

The  case  was  tried  before  a  referee,  who 
found  the  facts  as  to  the  agreement  In  plain- 
tiff's favor.  The  balance  found  due  by  the 
referee  was  $1,835.85.  The  referee's  con- 
elnsloqs  were  affirmed  by  the  circuit  court 
and  jadgment  was  accordingly  rendered, 
from  which  this  api)eal  was  taken. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas, 
for  appellant    Joshua  Stark,  for  respondent 

UARSHALU  J.  (after  stating  the  facts). 
There  are  several  assignments  of  error  upon 
this  appeal.  All  of  them  may  well  be  re- 
duced to  this:  The  trial  court  erred  in  con- 
flrming  the  findings  of  fact  made  by  the 
referee  as  to  the  contract  between  the  par- 
ties entltUng  respondent  to  $100  per  month 
as  a  salary,  a  reasonable  commission  upon 
the  amount  realized  for  the  sale  of  lands 
made  by  him  or  through  his  instrumentality, 
and  the  expenses  incurred  within  the  scope 
of  his  employment  The  evidence  of  respond- 
ent was  clear  and  positive  to  that  effect 
It  was  corroborated  by  the  fact  that  he 
rendered  statements  of  account  from  time 
to  time  during  his  term  of  service  In  all 
respects  according  thereto,  particularly  that 
feature  thereof  constituting  the  principal 
controversy,  namely,  the  salary  feature,  and 
that  no  Intimation  was  made  by  defendant's 
officers  for  a  long  period  of  time  that  such 
statements  were  not  correct;  that  with  full 
knowledge  thus  brought  home  to  appellant  of 
wliat  respondent's  view  of  the  contract  of 
employment  was,  its  officers  remained  silent 
aa  regards  their  understanding  of  the  matter 
for  about  18  months,  while  they  encouraged 
blm  to  continue  to  serve  under  such  con- 
tract As  claimed  by  respondent's  counsel, 
ud  doubtless  as  viewed  by  the  referee  and 
tlie  trial  court  as  well,  such  conduct  on  the 
part  of  appellant's  officers  Is  not  in  harmony 
'"ith  any  reasonable  theory,  consistent  vrltb 
tbeir  being  honest  men,  other  than  that 
when  such  statements  were  received  they 
Tiewed  the  contract  substantially  as  respond- 
ent did.  Their  failure  upon  the  trial  to  ex- 
plain such  conduct  certainly  goes  very  far 
to  corroborate  respondent's  evidence  and  to 
impeach  theirs.  There  are  other  clrcum- 
Rtancea  corroborative  of  the  testimony  of 
rMpondent,  to  which  reference  might  be 
made,  among  wblcb  Is  the  unreasonable  char- 


acter of  the  agreement  claimed  by  appellant 
The  testimony  of  James  L.  Gates,  who  seems 
to  have  exercised  all  the  power  of  the  com- 
pany in  the  matter.  If  true,  would  show  that 
respondent  agreed  to  take  all  the  risk  of  the 
success  of  the  business  in  which  be  was  to 
engage,  except  that  of  expenses,  strictly  so 
called,  up  to  $2,000  per  year,  and  to  look 
wholly  to  the  uncertain  result  of  his  labor 
as  to  making  sales  of  land  for  compensa- 
tion for  bis  time,  and  to  even  leave  It  then 
further  dependent  upon  uncertainty  as  to 
what  might  be  considered  reasonable.  The 
testimony  of  Gates  was  that  the  respond- 
ent's compensation  for  his  time  should  con- 
sist solely  of  a  reasonable  commission  upon 
sales,  limited,  however,  to  two  per  cent  up- 
on the  proceeds  thereof.  Aside  from  the  un- 
reasonable feature  referred  to.  Gates'  tes- 
timony was  further  weakened  by  the  fact 
that  upon  the  first  occasion  of  his  differing 
with  respondent  as  to  the  contract  which 
occurred,  as  before  Indicated,  some  18  months 
after  be  knew  from  statements  rendered 
what  respondent's  view  was,  he  said  noth- 
ing about  the  latter's  compensation  for  serv- 
ices being  limited  to  a  reasonable  commis- 
sion not  exceeding  two  per  cent,  on  sales  of 
land.  He  then  said  that  the  agreement  was 
that  the  respondent  should  have,  for  services 
and  salary,  expenses  and  a  reasonable  com- 
pensation or  commission  for  work  actually 
accomplished.  No  suggestion  was  then  made 
that  the  expense  account  should  not  exceed 
$2,000  or  any  other  sum,  or  that  compensa- 
tion for  time  should  be  upon  the  basis  of  a 
commission  upon  sales,  as  claimed  In  the  an- 
swers subsequently  served  and  In  the  tes- 
timony of  Mr.  Gates  upon  the  trial.  "Com- 
pensation or  commission"  Is  a  very  uncertain 
term.  It  might  be  construed  reasonably  In 
either  of  several  ways;  and  the  same  Is  true 
of  the  term  "work  actually  done."  That 
seems  to  have  been  appreciated  when  the 
witness  came  to  verify  appellant's  answer. 
He  must  have  known  as  well  when  he  first 
took  issue  with  respondent  as  to  the  con- 
tract, what  occurred  between  them,  as  later; 
and  he  alone  did  the  talking  on  behalf  of 
the  company,  if  we  are-  to  believe  his  tes- 
timony. He  assumed,  according  to  his  lan- 
guage, to  be  the  company.  The  language 
used  by  him  upon  the  trial  was  this;  "I 
made  an  agreement  that  I  would  put  in 
$2,000  to  defray  expenses  in  the  effort  to 
procure  settlers  for  our  land;  and  further 
In  the  event  of  settlers  coming  that  we  suc- 
ceeded In  selling  that  we  would  allow  him 
a  small  commission  not  exceeding  two  per 
cent"  He  said  nothing  about  any  person 
being  concerned  in  the  conversation  with 
respondent  when  the  contract  was  closed  but 
himself,  or  that  any  other  person  was  then 
present 

To  corroborate  the  testimony  of  James  L. 
Gates  appellant  depended  upon  his  son,  Rob- 
ert L.  Gates,  the  secretary  of  appellant,  and 
Julius  Jungblut,  Its  treasurer.    Their  Inter- 
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«Bt8  In  the  result  of  the  litigation,  and  rela- 
tions to  James  L.  Gates,  warranted  the  court 
in  not  giving  to  the  testimony  of  tbe  three 
much  greater,  if  any  more,  weight  than  to 
the  testimony  of  James  L.  Gates  standing 
alone.  Tbe  claim  is  made  by  appellant  that 
Jungblut  and  Robert  L.  Gates  knew  person- 
ally what  passed  between  James  L.  Gates 
and  respondent  at  the  time  the  contract  was 
made,  and  that  their  evidence  In  that  regard 
was  not  given  due  weight  by  the  referee,  he 
regarding  the  same  as  hearsay.  We  find 
nothing  in  the  findings  and  opinion  of  the  ref- 
eree indicating  such  want  of  appreciation. 
The  referee  said  in  hia  opinion  that  the  evi- 
dence of  Jungblut  and  Robert  L.  Gates  was 
"to  a  large  extent  hearsay,"  based  upon  gen- 
eral conversations  between  them  and  James 
L.  Gates  in  the  absence  of  respondent,  rather 
than  statements  of  what  the  witnesses  heard 
pass  between  James  L.  Gates  and  reapondent. 
It  seems  that  he  had  good  warrant  for  so 
viewing  tbe  evidence.  Jungblut's  evidence 
did  relate  largely  to  what  occurred  between 
himself,  James  Lk  Gates  and  Robert  L.  Gates 
in  tbe  absence  of  respondent.  He  testified 
that  he  did  not  remember  of  having  any  con- 
versation with  respondent  himself  as  to  the 
contract  He  said  further,  it  is  true,  that  he 
beard  tbe  arrangement  between  James  L. 
Gates  and  respondent  and  that  it  was  that 
the  company  would  spend  $2,000  through  re- 
spondent In  exploiting  its  land  abroad,  and 
In  addition  would  pay  bim  a  commission  of 
not  exceeding  two  per  cent,  upon  sales  made, 
nothing  being  said  about  salary,  and  the  term 
"expenses"  not  being  used.  Tbe  greater  part 
of  the  testimony  of  Robert  L.  Gates  is  foreign 
to  any  conversation  between  him  and  re- 
spondent or  between  the  latter  and  any  one 
else  as  to  the  contract  He  did  not  testify 
to  any  statement  made  by  James  L.  Gates 
or  by  respondent  at  the  time  the  contract  was 
made,  or  testify  distinctly  that  be  heard  what 
was  then  said.  He  gave  his  conclusions  as  to 
what  the  contract  was  and  in  a  way  con- 
sistent with  his  not  having  heard  a  word  of 
what  passed  between  James  L.  Gates  and 
respondent  His  direct  examination  closed 
without  bis  claiming  to  have  been  present  at 
auch  time.  However,  near  the  close  of  his 
cross-examination  he  said,  in  etTect,  that  the 
contract  was  closed  at  appellant's  office  in 
Milwaukee,  and  that  he,  Jamea  L.  Gates, 
Jungblut  and  respondent  were  present  How- 
ever, he  failed  to  state  definitely  as  to  him- 
self and  Jungblut  more  th^n  that  they  were 
In  or  about  the  office.  He  did  not  state  that 
they  beard  what  passed  between  James  L. 
Gates  and  respondent,  or  that  they  took  part 
in  tbe  conversation  as  to  tbe  contract.  James 
U  Gates,  as  before  indicated,  testified,  in  ef- 
fect that  tbe  conversation  was  wholly  be: 
tweeu  himself  and  respondent  On  the  whole 
It  seems  that  the  referee  and  the  trial  court 
gave  to  the  testimony  of  James  L.  Gates  and 
to  that  of  bis  son  and  Jungblut,  all  tbe  con- 
sideration tbe  same  was  entitled  to.    We  can- 


not bold  that  the  evidence  prodnced  by  appel- 
lant clearly  preponderates  over  that  of  re- 
spondent strongly  corroborated  as  it  is,  as 
before  indicated.  The  evidentiary  efTect  of 
the  delay  of  18  months  In  objecting  to  re- 
spondent's view  of  the  contract  while  en- 
couraging him  to  continue  in  tbe  execntion 
thereof,  is  to  admit  the  correctness  of  such 
view;  in  connection  with  action  by  him  it  is 
conclusive,  estopping  appellant  from  changing 
its  attitude  to  liis  prejudice.  It  is  elemenuiry 
that  silence  of  one  person  to  a  transaction  by 
him  with  another,  when  he,  acting  in  tbe 
ordinary  way,  would  deny  tbe  claim  of  such 
other  as  to  the  character  of  such  transaction, 
constitutes  circumstantial  evidence  In  favor 
of  such  other  as  to  such  character  upon  ita 
subsequently  being  called  In  question  be- 
tween tbe  parties.  HInton  t.  Wells,  45  Wis. 
268;  Murpbey  v.  Gates,  81  Wis.  370,  51  N. 
W.  573.  And  such  silence,  naturally  calcu- 
lated to  cause  such  other  to  occupy  a  position 
which  he  otherwise  would  not,  upon  his  act- 
ing in  the  matter  so  that  he  would  l>e  prej- 
udiced If  such  person  were  permitted  to 
change  bis  attitude  with  effect,  becomes  cod- 
dusive  evidence  of  what  such  silence  sug- 
gests, estopping  such  person  from  asserting 
that  which,  If  asserted  in  the  first  Instance^ 
would  or  might  have  deterred  such  person 
from  advancing  to  where  retreat  would  be 
prejudicial  to  him.  Mygatt  v.  Tarbell.  83 
Wis.  457,  55  N.  W.  1031;  Wheeler  &  Wilson 
Mfg.  Oo.  y.  Monahan,  63  Wis.  198.  23  N.  W. 
109;  Budge  T.  Mott  47  Wis.  611,  8  N.  W. 
381;  Smith  t.  Armstrong,  24  Wis.  446.  On 
the  whole  case  we  can  see  no  good  ground  for 
disturbing  the  Judgment  appealed  from, 
Tbe  Judgment  is  affirmed. 


BURNHAM  T.  BURNHAM  «t  sL 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

CBBDS— SUIT3     TO     SBT     ASIDK— FRAUD-CON* 

SPIRACY— DRCNKHNNESS— BVIDKNCB- 

SUFFICIENCT— RATinOATION. 

1.  Fraud  in  fact,  such  as  to  render  a  deed 
voidable  and  cause  It  to  be  set  aside,  must  ba 
proved  by  clear  and  satisfactory  evidence. 

2.  In  a  suit  to  set  aside  a  deed  and  settle- 
ment, evidence  examined,  and  held  to  show  tliat, 
at  the  time  of  the  execution  of  the  instruments, 
plaintiff  was  free  from  intoxication,  fully  under- 
stood the  nature  and  import  of  the  transactioii, 
and  was  competent  to  contract 

3.  A  person  addicted  to  the  habitual  and  ex- 
cessive use  of  intoxicants  is  not  incompetent  to 
contract  and  convey  property,  unless  it  appeal* 
that  actual  intoxication  had  dethroned  his  rea- 
son, or  so  impaired  his  nnderstanding  as  to  ren- 
der him  mentally  unsound  when  the  act  wu 
performed. 

4.  In  an  action  to  set  aside  a  deed  and  set- 
tlement, evidence  examined,  and  held  not  to  sup- 
port a  finding  that  defendants  fraudulently  rep- 
resented to  plaintiff  that  they  were  acting  aa 
his  attorneys  in  the  negotiations,  and  that  lie 
relied  on  them  to  protect  bis  interests  and  legal 
rights. 

5.  Where  it  has  been  found  from  the  eivldenoi 
that  plaintiff  fully  comprehended  and  was  capa- 
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Ue  of  trmnaaettaig  hia  business  affairs,  and  that 
the  eTidenc«  failed  to  show  that  plaintiff  was 
misled  to  believe  that  certain  defendants  were 
acting  as  Ida  attorneys,  but  that  be  was  in- 
formed that  they  were  acting  as  attorneys  for 
the  other  defendant,  it  cannot  b«  asserted  that 
defendants  conspired  to  cheat  and  defraud  plalnp 
tiff  out  of  his  property. 

6.  E^dence  that  plaintUF  expressed  his  ap- 
proTal  of  a  deed  ana  settlement;  that  for  three 
months  thereafter  he  fully  understood  its  terms, 
and  treated  the  matter  as  satisfactorily  ar- 
ranged and  concluded;  and  that,  after  employ- 
ing counsel  to  contest  the  same  for  fraud,  he 
nerertheleaa  insisted  on  and  procured  the  mak- 
ing of  a  mortgage  to  raise  money  to  pay  his 
debts,  in  ^pursuance  of  the  settlement,  showed 
a  ratification  of  such  settlement,  operating  as  a 
waiTer  of  any  inTalidity  in  its  inception. 

Appeal  from  Circuit  Court,  Milwaukee 
County:  J.  £•  Parish,  Judge. 

Action  by  Clinton  Bnrnham  against  Anna 
Bnmham  and  others.  From  a  Judgment  tor 
plaintiff,  defendants  appeal.    Beversed. 

Appeal  by  defendants  from  a  Judgment  an- 
nuBlns  a  deed  of  conveyance  made  by  plaln- 
tlS,  Gllntozi  Bumham,  to  bis  wife,  Anna 
Bumbam,  and  canceling  a  mortgage  on  the 
property  described  in  the  deed,  given  by  An- 
na Bumham  to  D.  O.  Rogers  and  Charles  D. 
Uann.  On  or  before  February  6,  1901,  the 
plaintUf,  Clinton  Bumham,  -was  the  owner 
of  an  estate  of  considerable  value  in  the  d^ 
of  Milwaukee.  He  had  always  lived  there, 
and  he  catabUshed  a  household  there  for  him- 
self and  defendant  Anna  Bumham,  his  wife, 
immediately  after  their  marriage,  in  1884. 
They  lived  together  except  when  family  dif- 
ferences and  difficulties  separated  them  for  a 
time,  and  until  reconciliations  were  effected, 
and  their  differences  adjusted,  and  marital 
relations  were  resumed.  In  the  month  of 
Jantiary,  while  living  separated,  the  defend- 
ant Anna  M.  Bnmham  took  steps  to  secure 
a  settlement  with  plaintiff  of  their  matters 
of  difference,  and,  in  the  event  of  failure,  to 
press  her  claims  to  obtain  a  divorce  and  a 
share  of  his  estate.  For  this  purpose  she  em- 
ployed the  firm  of  Rogers  &  Mann  as  her  at- 
torneys, and  through  them  she  secured  an 
agreement  with  plaintiff  on  February  6,  1901, 
whereby  It  was  agreed,  in  effect,  that  all 
causes  of  action  existing  between  them  be 
mutually  settled;  that  they  resume  the  mar- 
ital relations,  which  had  for  some  time  there- 
tofore been  suspended;  that  plaintiff,  by  deed, 
convey  to  her  an  undivided  one-half  Interest 
In  all  his  real  estate,  excepting  the  foundry 
property;  and  that  they  mutually  execute 
such  deeds  and  mortgages  on  this  real  estate 
necessarily  required  to  pay  and  settle  plain- 
tUTs  Indebtedness,  not  to  exceed,  however, 
the  sum  of  f46,000.  The  agreement  contain- 
ed fortber  stipulations  in  no  way  material  to 
tills  controversy.  This  agreement  was  car- 
ried out  by  an  Immediate  execution  of  a  deed 
conveying  an  undivided  interest  in  this  real 
estate  to  her,  their  resumption  of  their  mar- 
ital relations,  and  the  beginning  of  negotia- 
tions for  a  mortgage  loan  to  cover  the  In- 
debtedness specified,  which  negotiations  were 
B7N.W.-12 


continued  to  May  21,  1901,  when  plaintiff  and 
his  wife  executed  a  mortgage  on  this  real 
estate  to  secure  a  loan  for  the  plaintiff  of  the 
sum  of  $46,000,  to  be  applied  In  payment  of 
his  debts,  as  agreed  between  the  parties. 
This  action  was  commenced  on  the  27th  day 
of  May,  1901,  to  cancel  and  declare  null  the 
contract  and  deed  above  referred  to,  between 
plaintiff  and  Ills  wife,  and  the  mortgage  giv- 
en to  Rogers  &  Mann  to  secure  the  amount 
due  them  for  services  rendered  in  these  trans- 
actions and  this  litigation,  upon  the  grounds 
that  plalntifTs  mind  and  memory  were  im- 
paired to  the  extent  that  he  was  Incapable 
of  fully  comprehending  and  transacting  ordi- 
nary business  affairs,  and  that  the  defend- 
ants wickedly  conspired  and  colluded  togeth- 
er to  cheat  and  defraud  plaintiff,  and  did, 
through  false  and  fraudulent  means,  deprive 
him  of  his  property  tor  their  benefit  These 
charges  the  defendants  severally  deny,  and 
allege  that  these  negotiations  were  carried 
on  and  this  settlement  was  made  openly  and 
honestly,  in  good  faith,  with  the  purpose  and 
Intent  to  deal  Justly  and  lawfully  between 
plaintiff  and  bis  wife,  Anna  M.  Bumham,  in 
seeking  to  adjust  and  settle  the  matters  in 
dispute  I>etween  them.  The  trial  court  found, 
In  substance,  that  the  proof  sustained  the  al- 
legations of  the  complaint,  and  awarded 
Judgment  setting  aside  the  contract  of  set- 
tlement, and  annulling  the  deed  whereby  he 
conveyed  to  her  an  undivided  one-half  inter- 
est in  the  real  estate  described  therein,  and 
the  mortgage  given  by  her  to  Rogers  &  Mann. 
From  this  Judgment,  the  defendants  appeal. 

'  Rogers  &  Mann  and  W.  J.  Turner,  for  ap- 
pellants.   Flebing  &  KiUilea,  for  respondent 

SIEBECKER,  J.  (after  stating  the  facts). 
This  actiou  is  brought  to  set  aside  a  certain 
contract  and  deed  which  it  is  alleged  defend- 
ants procured  from  plaintiff,  by  fraud,  when 
he  was  Incapable  of  comprehending  and 
transacting  his  business,  on  account  of  mental 
impairment  Induced  by  the  excessive  use  of 
intoxicating  liquors.  Many  errors  are  assign- 
ed upon  the  ground  that  the  findings  of  fact 
by  the  trial  court  are  not  supported  by  the 
evidence.  This  is  a  case  wherein  relief  is 
sought  for  a  fraud  In  fact,  which  it  is  alleged 
infected  the  transaction  and  rendered  it  void- 
able In  law.  In  such  cases  the  fraud  must 
be  proven  by  clear  and  satisfactory  evidence. 
"Solemnly  executed  instruments  are  not  to  be 
set  aside  or  reformed  except  on  evidence  suf- 
ficient to  establish  mistake  or  fraud  so  clearly 
as  to  leave  no  substantial  doubt"  Baumann 
T.  Lupinskl,  108  Wis.  451,  84  N.  W.  836; 
Lavassar  v.  Washburne,  50  Wis.  200,  6  N. 
W.  516,  and  cases  cited;  Fillingham  t.  Nich- 
ols, 108  Wis.  49,  84  N.  W.  16.  After  a  care- 
ful examination  and  scrutiny  of  the  evidence, 
we  come  to  the  several  inquiries  presented 
on  this  appeal: 

1.  Did  the  court  err  In  finding  that  the 
plaintiff  had  been  so  excessively  addicted  to 
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tbe  use  of  Intoxicating  liquors  that  bis  mind 
and.  memory  were  impaired  to  an  extent 
which  made  bim.tmable  to  fully  comprehend 
his  business  affairs?  Much  evidence  was  ad- 
duced upon  this  Inquiry  by  both  parties.  It 
is  shown  that  plaintiff  had  been  addicted  to 
the  excessive  nse  of  intoxicating  liquors  for 
a  number  of  years  before  the  contract  and 
deed  In  question  were  executed,  and  tbat 
such  excesses  had  produced  attacks  of  sick- 
ness of  body  and  mind,  incapacitating  him  at 
such  times  from  transacting  business.  The 
evidence  also  shows  that,  when  not  sick  and 
free  from  intoxication,  he  possessed  bis  men- 
tal faculties,  and  understood,  comprehended, 
and  attended  to  his  business  affairs.  At  such 
times  his  conduct  pertaining  to  bis  personal 
and  business  affairs  was  characterized  by  in- 
telligence, understanding,  and  common  sense, 
and  he  assumed  to  manage  his  b-siuess  with- 
out the  aid  of  others,  or  rellauce  on  their 
Judgment.  The  evidence  tends  to  show  that 
plaintiff  was  actually  Intoxicated  at  tbe  first 
interview  between  the  parties,  which  occur- 
red several  days  prior  to  February  6th,  the 
date  of  the  contract  and  deed.  All  negotia- 
tions were  postponed,  and  resumed  a  few 
days  thereafter,  when  plaintiff  appeared  per- 
fectly natural  and  free  from  intoxication. 
His  testimony  indicates  that  he  fully  under- 
stood tbe  nature,  import,  and  Importance  of 
the  settlement  with  his  wife,  and  that  be  re- 
membered tbe  details  tbereof  with  consider- 
able accuracy.  We  are  persuaded  that  the 
evidence  clearly  establishes  that  plaintiff 
was  free  from  Intoxication  when  the  settle- 
ment was  negotiated  and  the  deed  was  ex^ 
cuted  and  delivered;  that  he  fully  under- 
stood the  nature  and  Import  of  the  transac- 
tion, and  was  competent  to  make  a  contract 
A  person  addicted  to  the  habitual  and  ex- 
cessive use  of  intoxicating  liquor  is  not  In- 
competent to  enter  into  contracts  and  convey 
property,  unless  it  appears  that  actual  intoxi- 
cation dethroned  his  reason,  or  that  his  un- 
derstanding was  so  impaired  as  to  render  him 
mentally  imsound  when  the  act  was  pet^ 
formed.  Johnson  v.  Harmon,  94  U.  S.  371, 
24  L.  Ed.  271;  Van  Wyck  v.  Brasher,  81 
N.  T.  260;  Reinskopf  v.  Bogge,  37  Ind.  207. 
2.  Error  Is  also  assigned  upon  the  finding 
of  the  trial  court  that  defendants  Rogers  & 
Mann  fraudulently  represented  to  plaintiff 
that  they  were  acting  as  his  attorneys  in  ne- 
gotiating this  settlement,  and  that  he  relied 
upon  them  to  protect  his  interests  and  legal 
rights.  In  support  of  this  finding,  it  Is  ar- 
gued that  Mr.  Rogers  is  shown  by  the  evi- 
dence to  have  been  the  attorney  and  coun- 
selor of  members  of  the  Burnham  family  for 
many  years;  that  he  settled  the  father's  es- 
tote;  that  the  firm  of  Rogers  &  Mann  had 
for  years  been  attorneys  for  plaintiff  in  yari- 
ons  matters,  and  so  employed  at  the  time  of 
these  negotiations.  True,  they  had  been  at- 
torneys for  him  at  various  times,  and  as  such 
represented  him  on  different  occasions.  The 
proof,  however,  discloses  nothing  which  tends 


to  show  they  were  generally  retained  as  hU 

attorneys  for  his  legal  business.  The  evi- 
dence on  this  subject  shows  that  wbenerer 
he  desired  their  services  he  speciflcally  em- 
ployed them.  It  is  vrtthout  dispute  that  they 
were  not  employed  by  him  as  attorneys  Id 
litigation  with  his  wife  at  former  times,  and 
that  he  had  at  various  times  employed  other 
counsel  to  attend  to  legal  matters  for  him. 
In  a  letter  written  to  him  on  January  19, 
1901,  he  was  Informed  by  them  that  they 
had  been  retained  by  Mrs.  Burnham  to  secure 
a  possible  settlement  with  him,  and,  if  not 
successful,  that  she  would  commence  action. 
We  cannot  perceive  how  plaintiff,  under  such 
circumstances,  could  be  deceived  or  misled 
on  the  subject  of  their  acting  as  attorneys 
for  Mrs.  Burnham.  The  evidence  fails  to 
show  that  Bogers  &  Mann  were  plaintiff's 
attorneys  in  any  matter  pending  at  the  time 
of  tbe  settlement.  It  is  insisted,  however, 
that  Mr.  Bogers  led  him  to  believe  tbat  they 
would  protect  his  legal  righto  and  interests, 
and  that  he  relied  thereon.  The  specific  proof 
relied  on  to  support  this  contention  Is  tbe 
evidence  of  plaintiff  that  Mr.  Bogers  so  stat- 
ed to  him,  and  an  Inference  from  a  state- 
ment said  to  have  been  made  by  Mr.  Rogers 
to  plaintiff's  brothers  while  negotiations  were 
progressing.  This  is  denied  by  Mr.  Rogers 
and  by  Mrs.  Burnham  and  Mr.  Mann,  who 
were  present  at  the  Interview.  It  also  ap- 
pears that  the  negotiations  were  conducted 
by  Mr.  Mann  in  his  separate  office,  and  that 
plaintiff  suggested  and  insisted  that  certain 
terms  and  conditions  for  his  protection  and 
interest  be  inserted  as  stipulations  of  the 
settlement,  before  he  assented  to  execute  the 
written  insti-uments.  After  the  settlement 
he  asserted  that  be  fully  understood  its 
terms,  and  that  It  complied  with  his  Infeu- 
tlon  and  understanding  in  settling  all  con- 
troversies between  himself  and  wife.  In  the 
light  of  all  these  facts  and  circumstances, 
plaintiff  must  be  held  to  have  exercised  a 
reasonable  amount  of  intelligence  and  Judg- 
ment. His  claim  that  he  was  misled  by  Mr. 
Rogers  to  rely  upon  him  as  bis  attorney  Is 
clearly  without  foundation.  The  evidence 
falls  to  furnish  any  reasonable  basis  for 
holding  that  any  deception  or  undue  influ- 
ence was  used  to  deceive  or  mislead  him. 

3.  Further  error  Is  assigned  upon  the  find- 
ing tbat  the  defendante  entered  into  a  con- 
spiracy to  cheat  and  defraud  plaintiff  of  his 
property.  Having  found  that  plaintiff  fiill.v 
comprehended  and  was  capable  of  transact- 
ing his  business  affairs,  and  that  the  evidence 
fails  to  show  that  he  was  misled  into  the 
belief  that  Messrs.  Bogers  &  Mann  were  act- 
ing as  his  attorneys  in  the  matter,  and  tbat 
he  was  Informed  that  they  were  acting  as 
tbe  attorneys  of  Mrs.  Burnham,  no  grounds 
remain  for  asserting  that  she  and  her  atto^ 
neys  had  conspired  to  cheat  and  defraud  blm 
out  of  his  property. 

4.  Defendants  contend  that  tbe  court  erred 
In  refusing  to  find,  as  requested  by  them, 
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that  plaintiff  had  ratified  the  a^eement  and 
deed.  It  la  not  seriouBly  contested  but  that 
plaintiff,  by  acts,  conduct,  and  declaration, 
expressed  his  approval  of  the  settlement  be- 
tween February  6  and  May  21,  1901,  the  day 
when  he  and  Mrs.  Burnham  executed  the 
mortgage  to  secure  a  loan  of  $46,000,  under 
the  settlement,  to  pay  his  debts.  It  appears 
that  he  had  taken  counsel  pertaining  to  the 
very  question  litigated  upon  this  trial  some 
time  before  this  mortgage  was  executed,  yet 
he  Insisted  on  having  the  mortgage  made  un- 
der the  agreement,  and  It  was  so  made.  It 
appears  that  during  the  months  of  February, 
March,  April,  and  May  he  fully  understood 
the  terms  of  this  settlement,  and  that  he 
treated  ^e  matter  as  satisfactorily  arranged 
and  concluded.  Had  the  agreement  been  In- 
fected with  any  legal  wrong,  these  acts 
would  have  purged  it,  and  he  would  he  deem- 
ed to  bare  adopted  and  reaffirmed  the  set- 
tlement as  originally  made.  A  party  to  a 
contract,  complaining  that  he  was  Induced  to 
make  It  through  the  wrong  of  another,  can- 
not assert  Its  Invalidity,  and  at  the  same 
time  Insist  that  It  be  carried  out  and  per- 
formed. Under  such  circumstances,  insist- 
ence on  performance  is  an  affirmance  and 
adoption  of  the  agreement,  and  a  waiver  of 
any  right  to  revoke  and  annul  It  Story's  £q. 
{  1051;  Grymes  v.  Sanders,  03  U.  S.  55.  23 
L.  Ed.  798:  Conrow  v.  Little,  116  N.  T.  387, 
22  N.  E.  346,  5  L.  R.  A.  693;  Pence  y.  I^ng- 
don,  99  U.  S.  578,  25  L.  Ed.  420;  MoUer  t. 
Tuska,  87  N.  T.  166. 

We  must  bold  that  the  findings  of  the  trial 
court  upon  the  main  issues  above  specified 
are  contrary  to  the  clear  preponderance  of 
the  evidence,  and  therefore  erroneous. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  Judgment  dismissing 
the  complaint;  the  judgment  In  this  court  to 
that  effect  to  be  entered  as  of  the  time  the 
cause  was  submitted,  to  wit,  October  21, 
1903. 


LIPPINCOTT  et  al.  v.  LAWRIE  et  al. 

iSapreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

MORTaAOBS— TARIANCB  BT  PXROL—SHOWINO 
REAL  CONSIDERATION  —  PROSPECTIVB  IN- 
DEBTEDNESS —  RUNNING  ACCOUNTS  —  EVI- 
DENCB  —  SUFFICIBNCT  —  APPEAL  —  RENDI- 
TION OF  JVDOMBNT  BT  APPELLATB  COURT 
—EXAMINATION   OF  EVIDENCE 

1.  A  note  and  mortgage  apparently  given  to 
MCDre  a  specified  sum  may  be  shown  by  parol 
to  have  been  given  to  secure  unpaid  balances  on 
imnpective  indebtedness  on  a  merchandise  ac- 
coont,  not  only  to  the  extent  of  goods  purchased 
to  the  amonnt  of  the  note,  but  as  a  continuing 
security  for  goods  purchased  in  excess  thereof. 

2.  inHiere  the  evidence  in  a  case  was  all  re- 
ceired,  though  afterwards  stricken  out,  and  is 
preserved  in  the  bill  of  exceptions,  and  was  not 
pa«»ed  upon  by  the  trial  court  because  of  Its 
ultimate  rejection  by  it,  the  Supreme  Court,  if 
the  evidence  discloses  with  reasonable  certainty 
a  preponderance  in  appellant's  favor,  will  direct 

1 L  8m  SrUmQ*.  voL  »,  Cant  Dig.  |  Un. 


judgment  in  accordance  therewith,  especially 
-n-hcre  the  ruling  below  was  not  made  until  both 
parties  bad  rested,  and  tbere  are  no  probabili- 
ties suggested  by  the  record  that  otiier  evidence 
would  be  obtainable  on  a  retrial,  or  that  re- 
spondent bad  been  Induced  to  forego  the  offer 
of  any  evidence  by  reason  of  the  ruling  of  the 
trial  court. 

8.  Evidence  examined,  and  held  to  show  that 
a  note  and  mortgage  given  by  defendant  for  a 
stated  sum  were  in  fact  given  as  continuing  se- 
curity for  the  balance  on  a  prospective  mer- 
chandise account;  tbe  security  to  cover  not  only 
the  purchase  of  goods  to  the  amount  of  tiie 
note,  bat  the  later  purchase  of  goods  in  excess 
of  such  amount. 

Appeal  from  Circuit  Court,  Milwaukee 
Oonnty;  Warren  D.  Tarrant,  Judge. 

Action  by  Samuel  B.  Llpplncott,  Jr.,  and 
others,  against  Mertie  Lawrle,  impleaded 
with  others.  From  the  Judgment  rendered 
for  defendants,  plainttfls  appeal.    Reversed. 

On  September  20,  1897,  one  D.  J.  Lawrle, 
the  husband  of  respondent  Mertie  Lawrle. 
was  a  tailor  In  Milwaukee,  and  bad  for  some 
time  before  been  purchasing  cloths  of  the 
plaintiffs.  He  desired  to  so  continue,  and 
they  declined  to  allow  such  line  of  credit  as 
he  had  theretofore  enjoyed  unless  some  se- 
curity were  given.  It  was  proposed  and  ar- 
ranged that  he  and  his  wife  should  give  a 
note  and  mortgage  for  $3,000  as  security  for 
prospective  indebtedness.  Plaintiffs'  agent 
came  to  Milwaukee,  and  had  a  meeting  with 
D.  J.  and  Mertie  Lawrie  in  the  presence  ot 
an  attorney,  at  which  was  executed  an  or- 
dinary promissory  note  for  $3,000,  running 
three  years,  vrith  privilege  of  payment  at  any 
time  In  sums  not  less  than  $100,  payable  to 
the  attorney,  who  immediately  made  an  as- 
signment to  the  plaintiffs.  During  the  en- 
suing year  and  a  half,  O.  J.  Lawrie  purchas- 
ed goods  to  the  amount  of  about  $4,800,  and 
from  time  to  time  made  payments  thereon, 
in  the  total  aggregating  about  $2,300,  leaving 
tmpald  about  $700  of  the  first  $3,000  worth  of 
goods  and  about  $2,500  of  total  Indebtedness. 
He  then  became  bankrupt  E^vidence  was 
given  as  to  the  agreement  of  the  parties, 
had  at  the  time  of  the  execution  of  the  note 
and  mortgage,  to  the  effect  that  the  same 
were  to  stand  as  a  running  security  for  any 
balance  which  might  become  due  from  D.  J. 
Lawrie  to  the  plaintiffs.  The  court  admitted 
the  evidence  to  the  extent  of  proving  that 
the  only  liability  upon  that  note  and  mort- 
gage was  for  goods  to  be  purchased,  but  ex- 
cluded the  evidence  that  it  was  to  be  a  con- 
tinuing security  for  any  goods  beyond  the 
first  $3,000,  on  the  stated  theory  that  such 
evidence  tended  to  vary  the  terms  of  the 
written  agreement  He  accordingly  held  that 
there  was  no  evidence  to  prove  liability  in 
exc-ess  of  the  approximately  $700  remaining 
unpaid  ont  of  the  first  $3,000,  and  rendered 
Judgment  for  that  amount,  refusing  Judg- 
ment for  the  remaining  $1,800.  From  that 
Judgment  the  plaintiffs  bring  this  appeal. 


F.   A.   Geiger,   for  appellants. 
GUcksman,  for  respondents. 
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DODOB,  J.  (after  Btatlng  the  facta).  When 
the  trial  court  ruled  that  parol  evidence 
might  be  admitted  to  show  that  the  abaolute 
acknowledgment  of  the  existence  of  a  debt 
of  $3,000,  and  the  promise  to  pay  the  same, 
expressed  by  the  note  and  mortgage  In  suit, 
were  not  to  be  taken  acordlng  to  their  words, 
but  that  said  papers,  absolute  in  form,  were 
given  and  received  merely  as  collateral  se- 
curity for  some  other  liability,  he  ruled  right- 
ly. 2  Jones,  Ev.  S  S07;  Kent  v.  Agard,  24 
Wis.  378;  Andrews  v.  Jenkins,  39  Wis.  476, 
481;  Manufacturers'  Bank  v.  Rugee,  59  Wis. 
221,  223,  18  N.  W.  251;  Lamson  v.  iiott&t, 
61  Wis.  153,  156,  21  N.  W.  62;  Gettelman  v. 
C.  U.  Afis'n,  97  Wis.  237,  241,  72  N.  W.  627; 
Nauman  v.  Ullman,  102  Wis.  92,  78  N.  W. 
169;  Brader  v.  Brader,  110  Wis.  423,  431,  85 
N.  W.  681;  Bank  t.  Finch,  3  Barb.  Ch.  298, 
49  Am.  Dec.  175;  Ferris  v.  Hard,  135  N.  Y. 
354,  32  N.  E.  129;  Kaphan  v.  Ryan,  16  S.  C. 
852;  Davis  v.  Crookston  W.  Co.,  57  Minn. 
402,  59  N.  W.  482,  47  Am.  St  Rep.  622. 
These  authorities  establish  that  an  absolute 
written  conveyance  of  property  or  an  abso- 
lute written  promise  to  pay  a  specified  sum 
may  be  varied  or  contradicted  by  parol  to  the 
extent  of  showing  that  each  is  a  collateral 
security  merely,  since  that  amounts  merely 
to  proving  the  whole  agreement,  of  which  the 
writing  purports  to  be  only  a  part  As  a 
corollary  it  is,  of  course,  true  that  such  evi- 
dence Is  receivable  to  describe  and  define  the 
undertaking  or  liability  to  which  such  writing 
stands  as  collateral.  In  this  case  there  were 
but  two  witnesses  who  testified  that  the  note 
end  mortgage  sued  on  were  given  as  collat- 
eral at  all,  and  they  testified  that  they  were 
given  and  received  as  security  for  any  bal- 
ance which  might  at  any  time  exist  upon  an 
anticipated  running  account  between  plain- 
tiffs, as  wholesalers,  and  Daniel  J.  Lawrle, 
as  purchaser  of  goods.  The  trial  court  held 
that  evidence  of  such  fact  could  not  be  re- 
ceived, because  It  varied  the  terms  of  the 
writings,  and  then  found  that  the  note  and 
mortgage  were  given  as  security  for  the  In- 
debtedness of  Daniel  J.  Lawrle  for  the  first 
13,000  worth  of  goods  he  should  buy  of  plain- 
tiffs—an  agreement  to  which  no  witness  tes- 
tified. It  should  be  noted  that  the  only  other 
witness  to  the  transaction— the  respondent 
herself— testified  that  nothing  was  said  in  her 
presence  to  Indicate  that  the  note  and  mort- 
gage were  other  than  they  appeared  on  their 
face,  namely,  an  absolute  promise  by  D.  J. 
Lawrle  and  herself  to  pay  plaintiffs  the  full 
sum  of  $3,000  for  a  consideration  already  re- 
ceived. The  attitude  of  the  court  Is  obvious- 
ly untenable.  .  Either  the  Instruments  sued 
on  must  be  varied  in  their  legal  effect  In  ac- 
cordance with  the  parol  agreement  In  fact 
made  by  the  parties,  or  they  cannot  be  varied 
at  all.  They  are  either  enforceable  according 
to  their  terms  for  the  full  amount  of  $8,000, 
or  their  enforceability  is  limited  to  that  less 
amount  which  the  evidence  shows  the  par- 
ties agreed  to.   The  ruling  was,  in  effect,  that 


the  parties  might  show  that  the  note  and 
mortgage  were  given  as  collateral,  but  could 
not  show  to  what  they  were  so  collateral. 
It  no  more  varied  the  writing  to  show  that 
the  papers  were  collateral  to  one  undertaking 
than  lo  another.  Any  such  proof,  of  course, 
had  effect  to  vary  and  modify  the  writings, 
but  in  a  permitted  respect  as  shown  by  the 
above-cited  authorities,  so  long,  of  course,  as 
no  attempt  was  made  to  establish  a  liability 
on  the  writings  greater  than  $3,000,  their 
face.  Bank  of  Utlca  v.  Finch,  supra.  The 
variance  so  provable  was  in  either  event  fa- 
vorable to  defendant  not  to  plaintiffs.  It 
tended  to  curtail  the  otherwise  absolute  lia- 
bility for  their  face  established  by  the  papers 
themselves.  The  court  carried  that  curtail- 
ment far  beyond  any  warranted  by  the  re- 
jected evidence, 'and  did  so  merely  by  ex- 
cluding evidence  of  what  the  parol  agree- 
ment really  was.  In  this,  palpable  error  was 
committed,  which  must  necessitate  reversal. 
That  result  being  inevitable,  the  next  ques- 
tion presented  for  solution  is  upon  the  direc- 
tion to  be  given  the  trial  court  On  the 
question  of  fact  whether  the  agreement  of 
the  parties  was  that  the  note  and  mortgage 
in  question  should  stand  as  continuing  se- 
curity for  the  balance  of  the  merchandise  ac- 
count between  plaintiffs  and  Daniel  J.  Law- 
rle,  there  is  no  finding.  The  court  having  re- 
jected all  evidence  tending  to  sustain  the  af- 
firmative, he  thereupon  limited  his  finding  to 
the  assertion  that  there  was  no  evidence  to 
support  It  The  evidence,  however,  was  all 
received,  though  afterwards  stricken  out,  and 
is  all  included  in  the  bill  of  exceptions.  The 
trial  court  has  merely  declined  to  pass  upon 
its  credibility,  weight,  and  sufficiency  to  es- 
tablish the  fact  testified  to.  In  that  situa- 
tion, the  duty  of  this  court  is  declared  in 
Brown  v.  Griswold,  109  Wis.  276,  280,  85  N. 
W.  363,  as  follows:  "If  the  evidence  clearly 
supports  the  Judgment  we  should  afBrm  it. 
•  •  •  Failing  this,  if  the  question  ia  In 
doubt  and  uncertain,  so  that  a  decision  here 
might  work  injustice,  we  should  reverse  and 
remand  for  further  trial.  •  •  •  But  if  an 
examination  of  the  evidence  discloses  with 
reasonable  certainty  a  preponderance  In  fa- 
vor of  the  plaltatlflfa  contention,  it  is  our  duty 
to  direct  Judgment  in  accordance  therewith." 
An  examination  of  the  evidence  on  the  sub- 
ject discloses  positive,  direct,  and  Intelligent 
testimony  by  the  attorney  who  drew  the  jja- 
pers,  and  by  the  agent  of  the  plaintiffs  who 
made  the  bargain,  that  it  was  agreed  with 
D.  J.  Lawrle,  in  the  presence  of  his  wife, 
that  this  note  and  mortgage  should  stand  as 
a  continuing  security  for  any  balance  of  ac- 
count; that  It  was  given  for  a  term  of  three 
years,  although  it  was  understood  that  he 
was  likely  to  need  as  much  as  or  more  than 
$3,000  worth  of  goods  In  the  first  year;  and 
that  it  was  given  in  the  hope  and  expecta- 
tion of  his  permanent  continuance  In  busi- 
ness, and  ability  to  establisb  himself  In  easy 
circumstances  if  granted  reasonable  lines  of 
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credit.  Thia  purpose,  §o  testified  to,  Is  for- 
tber  coDfinned  by  prior  correspondence  be- 
tween tbe  defendant  D.  J.  Lawrle  and  the 
plalntiffa.  No  otber  witness  tban  these  two 
was  sworn,  except  tbe  defendant  Mertle 
Lawrle,  who  did  not  deny  that  the  agreement 
between  Mr.  Lawrle  and  the  plaintiffs  or  the 
plaintiffs'  agent  was  as  stated,  but  merely 
denied  that  tbe  making  of  that  agreement 
and  the  conTersation  testified  to  by  the  other 
witnesses  took  place  In  her  presence  or  hear- 
ing. Another  Item  of  evidence  principally 
relied  on  by  respondent  Is  the  original  com- 
plaint, afterwards  amended  out  of  the  case, 
but  which  was  Introduced  In  evidence.  It  Is 
claimed  that  that  complaint  alleges  merely 
that  tbe  note  and  mortgage  were  given  to 
secure  $3,000,  price  of  goods  to  be  sold  by 
plaintiffs  to  D.  J.  Lawrle,  and  is  therefore 
Inconsistent  with  the  present  claim.  It  can- 
not be  denied  that  the  original  complaint  is 
open  to  SQCb  constmctlon,  but  It  is  rendered 
ambl^ons  by  the  asserted  claim  that  never- 
tbelesa  tbe  note  and  mortgage  were  given  as 
security  for  the  entire  amount  of  the  account 
DOW  claimed.  Another  bit  of  evidence  men- 
tiooed  by  the  respondent  is  that  the  note  pro- 
vided that  it  might  be  paid  in  installments 
of  not  less  than  $100  at  any  time  before  ma- 
turity, which  she  claims  is  Inconsistent  with 
tbe  Idea  of  a  continuing  $3,000  guaranty 
throughout  the  three  years.  Tbe  fact  is  at 
iPCEt  indicated  by  the  copy  of  the  note  at- 
tached to  tbe  pleadings  that  it  was  written 
upon  a  blank  form,  probably  containing  this 
not  nnnsual  provision  for  installment  pay- 
ments, the  significance  of  which  is,  of  course, 
thereby  diminished.  The  foregoing  Is  sub- 
stantially all  the  evidence  introduced  upon 
wbich  tbe  trial  court  should  have  acted. 
There  Is  nothing  Inherent  In  the  testimony 
of  either  the  attorney  or  tbe  agent  of  the 
plaintiffs  to  cast  doubt  upon  it.  They  were 
both  men  of  intelligence  and  business  under- 
standing, who  clearly  comprehended  the  dis- 
tinction between  such  an  agreement  as  that 
found  by  the  court  and  such  as  that  con- 
tended for  by  the  plaintiffs.  The  situation 
also  is  quite  adequately  disclosed,  and  ren- 
ders It  highly  Improbable  that  the  plaintiffs 
would  have  deemed  satisfactory  a  security 
merely  for  the  first  $3,000  worth  of  goods  as 
a  justification  for  continued  extension  ot 
credit.  Much  that  is  said  in  Shores  v.  Do- 
herty,  65  Wis.  153,  26  N.  W.  577,  in  constru- 
ing the  agreement  there  under  consideration, 
is  even  more  cogently  applicable  to  the  proba- 
bilities In  the  situation  of  these  parties.  The 
only  negation  of  these  witnesses  of  any  sig- 
nificance Is  the  so-called  admission  contain- 
ed In  the  original  complaint.  Our  conclusion 
u  that  while  the  drawing  of  that  document 
tends  to  throw  into  some  measure  of  doubt 
tbe  testimony  of  Mr.  Moss,  the  attorney.  It 
cannot  snfflce  to  overcome  the  entirely  posi- 
tive and  direct  testimony  of  the  agent  who 
in  fact  made  tbe  agreement,  and  whose  ver- 
sion la  now  confirmed  by  Mr.  Moss,  after 


having  his  attention  and  memory  fully  arous- 
ed to  the  antithetic  theories  thereof.  If  that 
so-called  admission  be  not  sufficient  to  over- 
come the  direct  testimony,  then  the  conclu- 
sion is  obvious  that  there  is  a  clear  prepon- 
derance of  evidence  In  favor  of  tbe  cause  of 
action  as  stated  by  the  plaintiffs;  and  it  be- 
comes our  duty  to  so  decide,  and  to  direct  tbe 
trial  court  to  act  In  accordance  with  that  de- 
cision, especially  since  there  are  no  proba- 
bilities suggested  by  the  record  that  other 
evidence  would  be  obtainable  upon  a  retrial, 
or  that  the  respondent  has  been  Induced  to 
forego  the  offer  of  any  evidence  by  reason  of 
the  ruling  of  the  trial  court.  Such  fact  could 
not  well  exist,  for  the  ruling  was  not  made 
until  both  parties  had  rested. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  judgment  according 
to  the  prayer  of  tbe  complaint. 


LENTZ  V.  EIMBRMANN  et  al. 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

MECHANICS'  LIENS— CONSENT  OF  OWNER— BY- 
IDENCB-SUFFICIBNCY  —  WAIVER  —  SUBCON- 
TRACTOR'S LIEN— SERVICE  OF  NOTICE-AC- 
TIONS TO  BNFORCE^-AMENDUENT  OF  CLAIM 
— FINOINOS-GOSTS. 

1.  Evidence  that  a  married  woman  knew, 
soon  after  excavation  was  begun,  that  her  hus- 
band was  constructing  a  builaing  on  a  lot  own- 
ed by  her,  and  that  shortly  afterwards  she  exe- 
cuted a  mortgage  on  the  premises,  and  turned 
the  money  over  to  her  husband  to  use  in  the 
building,  was  safficieut  to  show  knowledge  and 
consent,  under  Rev.  St  1898,  §  3314,  giving  a 
mechanic's  lien  on  property  on  which  improve- 
ments are  made,  the  owner  "having  knowledge 
thereof,  and  consenting  thereto." 

2.  Under  Rev.  St.  1898,  ,5  3317,  providing 
that  the  taking  of  a  note  or  otber  evidence  of 
indebtedness  tor  work  done  or  materials  fur- 
nished shall  not  discharge  the  lien  therefor,  un- 
less expressly  received  as  payment,  and  so  speci- 
fied therein,  a  subcontractor  did  not  waive  his 
lien  by  accepting  an  order  for  the  amouut  due 
him,  when  be  did  not  expressly  receive  it  as 
payment. 

3.  Under  Rev.  St.  1898,  8  8320,  providing  that 
a  mechanic's  lien  claim  may  be  amended,  in 
case  of  action  brought  by  order  of  court,  as 
pleadings  may  be^  claimant  was  properly  per- 
mitted to  amend  bis  claim  by  inserting  the  prop- 
er allegations  as  to  the  person  with  whom  the 
original  contract  was  made,  after  objection  to 
the  claim  for  want  of  such  allegations. 

4.  Under  Rev.  St.  1898,  S  3315,  providing 
that  a  subcontractor  claiming  a  lien  shall  give 
notice  thereof  in  writing  to  the  owner,  service 
of  a  copy  of  snch  subcontractor's  claim,  instead 
of  the  original,  Is  sufficient. 

5.  A  taxing  ofDcer  cannot  refuse  to  tax  costs 
for  findings,  though  nnduly  voluminous,  drawn 
under  direction  of  tbe  trial  judge. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  Adolph  Leutz  against  Ida  F. 
Kimermann  and  others.  From  a  judgment 
for  plaintiff,  defendant  Ida  F.  Elmermann 
appeals.    Affirmed. 

A.  J.  Elmermann,  for  appellant  Wheeler 
&  Perry,  for  respondent 

K  1.  Sae  Mechanics'  Lleni,  vol.  (4,  Cent.  Dig.  )  SMk 


Digitized  by  V^OOQ IC 


182 


97  NORTHWESTERN  REPORTER 


(Wit. 


W'INSLOW,  J.  Tbls  is  an  action  brought 
by  a  subcontractor  to  foreclose  a  mechanic's 
Hen  for  materials  famished  to  the  principal 
contractor,  and  used  In  the  construction  of  a 
house  on  appellant's  lot  in  the  city  of  Mil- 
waukee. The  contract  wltb  the  principal 
contractor  for  the  erection  of  the  bouse  was 
made  by  one  A.  J.  ESmermann,  the  appel- 
lant's husband.  In  his  own  name.  There  was 
no  dispute  as  to  the  ownership  of  the  prop- 
erty, the  construction  of  the  bulldins,  the 
famishing  ot  the  material  by  the  respondent, 
nor  as  to  the  amount  unpaid.  Findings  and 
judgment  In  favor  of  the  respondent  were 
entered,  and  the  appellant  alleges  a  number 
of  errors,  which  will  be  briefly  considered. 

1.  The  appellant  did  not  make  the  contract 
for  the  erection  of  the  building  herself,  nor 
was  it  shown  that  she  authorized  it  to  be 
made;  hence  there  could  be  no  lien  upon  the 
premises  unless  she  had  knowledge  of  the 
erection  of  the  building,  and  consented  there- 
to. Rev.  St  1898,  {  3314.  The  trial  court 
found  that  she  had  such  knowledge  and 
gave  such  consent,  and  this  finding  is  at- 
,tacked  as  error.  The  evidence  of  the  appel- 
lant herself  was  that  she  knew  a  building 
was  being  constructed  on  the  lot  by  her  hus- 
band soon  after  the  excavation  was  begun, 
and  that  she  executed  a  mortgage  thereon 
for  $2,500  shortly  thereafter,  and  turned  over 
the  money  to  her  husband  to  use  in  building 
the  house.  These  facts  certainly  are  suffi- 
cient to  prove  knowledge  and  consent. 

2.  The  principal  contractor  before  the  com- 
pletion of  the  contract  gave  the  plaintiff  an 
order  on  A.  J.  Elmermann  to  pay  the  plaintiff 
$283.90.  and  charge  the  same  on  the  building 
account.  This  was  accepted  by  Elmermann 
conditionally  upon'  the  performance  of  the 
principal  contractor's  contract  and  Elmer- 
niann  afterwards  paid  $200  to  the  plaintiff 
thereon,  but  did  not  pay  the  remaining  $83.- 
90;  being  the  balance  due  the  plaintiff,  and 
for  which  this  action  is  brought  The  court 
iFoand.that  the  order  was  not  accepted  as 
payment  by  the  plaintiff,  and  the  appellant 
claims  error  in  this  finding.  Examination  of 
the  evidence  shows  that  this  finding  is  en- 
tirely correct.  There  was  no'substantial  evi- 
dence which  tended  to  show  that  the  order 
was  expressly  received  as  payment,  and  In 
such  case  the  lien  Is  not  waived.  Rev.  St. 
1898,  §  3317;  Allis  v.  Meadow  S.  Distilling 
Co.,  67  Wis.  16,  29  N.  W.  543.  30  N.  W.  300. 

3.  The  claim  for  lien,  as  originally  filed, 
did  not  show  with  whom  the  original  con- 
tract was  made;  and,  when  the  same  was 
offered  in  evidence  upon  the  trial,  it  was  ob- 
jected to  as  insufilclent  on  this  g:round. 
Thereupon  the  plaintiff  moved  to  amend  the 
same  by  inserting  the  proper  allegation, 
which  motion  was  granted,  and  the  appel- 
lant assigns  this  ruling  as  error.  Our  stat- 
ute (Rev.  St  1898,  §  3320)  provides  that  a 
claim  for  a  lien  "may  be  amended  in  case 
of  action  brought  by  order  of  the  court  as 


pleadings  may  be."    There  c^n  be  no  donbt 
that  the  amendment  was  properly  made. 

4.  An  objection  is  made  to  the  proof  of 
service  of  the  contractor's  notice,  under  sec- 
tion 3316,  Rev.  St.  1898,  because  the  evi- 
dence shows  that  a  copy  was  served,  and  not 
the  original.  The  objection  is  untenable. 
The  statute  simply  provides  that  the  claim- 
ant shall  "give  notice  In  writing  to  the  own- 
er." A  writt«i  copy  is  certainly  notice  in 
writing. 

5.  Lastly  it  is  claimed  that  the  costs  taxed 
were  excessive,  because  the  findings  and 
judgment  contained  much  unnecessary  mat- 
ter. The  findings  were  certainly  very  vol- 
uminous, but  they  were  presumably  drawn 
under  the  direction  of  the  trial  Judge,  and 
we  can  see  no  ground  on  which  the  taxing 
officer  could  refuse  to  tax  for  them. 

Judgment  affirmed. 


PORRBSTAL  v.  MILWAUKEE  ELECTRIC 

RT.  &  LIGHT  CO. 
(Supreme  Ourt  of  Wisconsin.    Nov.  17,  1903.) 

STREET    RAILROADS  —  KILLING    PEDESTRIAN 

AT     STREET    CROSSING— NEOLIQENCB     OF 

MOTORMAN— OUBSnON  FOR  JURY. 

1.  A  motorman  in  charge  of  an  electric  street 
car  is  chargeable  with  the  duty  of  using  ordi- 
nary care  by  lieeping  a  lookout  ahead  so  as  to 
avoid  colliding  with  persons  on  the  track. 

2.  It  is  the  duty  of  a  motorman  in  charge  ot 
an  electric  street  car  as  he  approaches  a  street 
crossing  to  observe  children  near  the  track  io 
snch  an  attitude  as  to  suggest  the  probability 
of  their  placing  themselves  in  the  way  of  the 
car,  and  to  use  all  reasonable  care  to  avoid  in- 
juring them. 

3.  In  an  action  against  a  street  railway  com- 
pany for  the  killing  of  a  child  at  a  crossing  on  a 
street  where  the  company  operated  two  tracks, 
the  south  track  being  for  east-bound  cars  and 
the  taorth  one  for  the  west-bound  cars,  by  rea- 
son of  the  child  crossing  the  south  track  mime- 
dlately  after  a  car  thereon  had  passed,  and  en- 
tering on  the  north  track,  where  it  was  struck 
by  a  west-bound  car,  evidence  examined,  and 
Jiild,  that  the  question  whether  defendant  was 
guilty  of  actionable  negligence  was  for  the  Jory. 

Appeal  from  Superior  Court  Milwaukee 
County;   J.  C.  Ludwig,  Judge. 

Action  by  Mary  B.  Forrestal,  administra- 
tor of  Genevieve  Forrestal,  deceased,  against 
the  Milwaukee  Electric  Railway  A  Light 
Company.  From  a  judgment  for  defendant 
plaintiff  appeals.    Reversed. 

Action  to  recover  damages  alleged  to  have 
been  caused  to  the  heirs  at  law  of  Genevieve 
Forrestal,  deceased,  by  the  act  of  defendant 
in  negligently  causing  her  death.  The  claim 
set  forth  in  the  complaint  is  that  the  For- 
restal girl,  an  infant  of  the  age  ot  6  years 
and  11  months,  while  lawfully  upon  the  cross- 
ing of  Sixteenth  and  State  streets  In  the  dty 
of  Milwaukee,' a  public  thoroughfare  therein, 
engaged  in  crossing  State  street,  was,  through 
negligence  of  the  motorman  In  charge  of  one 
of  defendant's  cars  operated  on  such  street 
sti-uck  by  the  car  and  fatally  Injured.    Th< 
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alleged  negligence  of  tbe  motorman  is  fail- 
ure to  glTe  tjbe  deceased  proper  warning  of 
the  appnmcb  of  his  car,  running  it  at  an  un-; 
lawful  rate  of  speed,  failure  to  keep  It  nnder 
liroper  control,  failure  to  see  the  child  in  time 
to  HToid  injuring  her,  and  failure  to  properly 
1136  the  fender  device  on  the  car  when  it  was 
apparent  that  the  car  could  not  be  stopped 
before  reaching  the  child.  In  addition  to  the 
foregoing  the  complaint  contained  proper  aU 
legations  as  to  formal  matters  and  all  con- 
ditions precedent  to  the  maintenance  of  tbe 
action. 

The  answer  put  in  issue  the  allegations  of 
nogllgence,  and  those  as  to  the  damages  suf- 
fered hy  the  heirs  at  law  of  the  deceased. 

The  erldence  produced  upon  the  trial  was 
to  tbe  following  effect:     State  street  in  the 
rit.v  of  Milwaukee  is  about  64  feet  wide.    It 
rung  east  and  west  and  is  crossed  by  Six- 
toenth  street,  which  is  about  (50  feet  wide. 
Upon  State  street,  at  the  time  of  the  acci- 
dent defendant  operated  an  electric  street 
car  system,   using  two  parallel  tracks,  the 
north  one  being  for  cars  going  west  and  the 
south  one  for  cars  going  east.    At  the  Inter- 
fertlon  of  the  two   streets  tbe  child   was 
itmck  and   fatally  injured  by  a  car  going 
west,  at  about  9  o'clock  in  the  evening  of 
May  21,  1902.    The  crossing  and  said  streets 
were  artificially  lighted,  so  that  tbe  motor- 
man  on  the  west-bound  car  from  two  to  three 
hundred  feet  east  of  tbe  crossing  could  have 
seen  a  child  of  the  character  of  the  one  in- 
jured approaching  his  track  from  the  south 
Mde  of  State  street  and  on  the  west  side  of 
the  crossing.     Such  opportunity  for  observa- 
tion conttnned   as  the  car  approached  Six- 
teenth street  and  up  to  the  point  where  the 
child  was  struck,  except  as  hereafter  stated. 
The  car  track  at  the  time  of  the  accident  was 
wet  and  slippery.    The  circumstances  of  the 
injury  were  as  follows:    As  one  of  defendant's 
ran  going  east  ujion  tbe  south  track  at  a 
«peed  of  about  10  miles  per  hour  was  ap- 
proaching Sixteenth  street,  and  tbe  one  that 
did  the  minchlef  was  approaching  such  street 
from  the   opposite   direction   on   the   north 
track  at  about  the  same  rate  of  speed,  the 
f'ituatlon  of  tbe  cars  being  such  as  to  plainly 
indicate  that  they  would  pass  each  other  on 
the  crossing,  the  deceased,  accompanied  by 
her  brother,  a  child  of  about  Ave  years  of  age, 
approached  tbe  south  track  on  tbe  west  side 
<'f  the  crossing.    They  were  walking  hand  in 
hand,  and  somewhat  faster  than  a  walk,  go- 
ing on  a  hop  and  skip,  as  one  of  the  witness- 
es testified.    Between  the  curb  on  the  south 
siile  of  the  street  and  the  south  track  and  a 
Mfe  distance  therefrom,  they  stopped,  ap- 
parently seeing  the  car  approaching  from  the 
west  and  waiting  for  it  to  pass.    At  that 
time  they  coold  have  been  seen  by  tbe  mo- 
torman on  tbe  west-botud  car.    About  as  tbe 
car  passed  tbem  It  intercepted  tbe  line  of 
Ti«lon  of  the  motorman  on  the  west-bound 
car.    As  soon  as  the  east-bound  car  passed 
tbe  children  th^  proceeded  toward  tbe  north 


track  hand  in  hand  as  before  bopping  and 
skipping  in  a  childish  manner.  They  emer- 
ged from  behind  the  east-boimd  car  and 
stepped  almost  immediately  upon  tbe  track 
in  front  of  tbe  west-bound  car,  so  that  it 
was  impossible  for  tbe  motorman  thereon  to 
prevent  the  accident.  He  did  not  see  tbe 
girl  and  could  not  have  seen  her  from  the 
time  his  line  of  vision  was  Interfered  with 
as  aforesaid  till  she  appeared  so  near  tbe 
track  that  he  could  not  at  tbe  speed  his  car 
was  going,  stop  it  before  reaching  tbe  point 
where  the  injury  occurred.  As  tbe  car  ap- 
proached the  crossing  tbe  motorman  shut  off 
tbe  current  and  took  up  the  slack  of  his 
brake,  and  also  soimded  the  gong  on  his  car, 
following  tbe  rules  prescribed  by  the  com- 
pany in  such  situations.  As  soon  as  he  ob- 
served tbe  child  on  the  track  he  reversed  the 
current  and  set  his  brakes,  but  was  so  near 
the  girl  that  the  motion  of  the  car  was  not 
materially  slackened  before  striking  her. 
There  was  evidence  teAdlng  to  show  that  un- 
der ordinary  conditions  such  a  car  could  Ite 
stopped  in  going  about  60  feet  There  was 
no  evidence  as  to  the  speed  a  car  should  be 
going  under  the  drcumstances  of  the  acci- 
dent In  order  tliat  the  motorman  might  stop 
It  in  case  of  a  child  suddenly  appearing 
upon  tbe  track  in  front  of  it  in  time  to  pre- 
vent injuring  the  child. 

At  the  close  of  the  evidence  the  trial  court, 
on  motion,  directed  a  verdict  in  favor  of  the 
defendant,  holding  that  the  evidence  was  in- 
sufficient to  show  want  of  ordinary  care  upon 
the  part  of  the  motorman  who  had  charge  of 
tbe  car.    Judgment  was  rendered  accordingly. 

Hoyt  &  Olwell  (Hoyt,  Doe,  Umbreit  &  01- 
well,  of  counsel),  for  appellant  Spooner  & 
Kosecrantz,  for  respondent. 

MARSHALL,  3.  (after  stating  the  facts). 
The  legal  principles  applicable  to  tbe  fore- 
going statement  are  too  familiar  to  warrant 
taking  time  or  space  to  state  them.  It  goes 
without  saying  that  it  is  the  duty  of  a  motor- 
man  in  charge  of  an  electric  street  car  to 
keep  a  careful  lookout  ahead  upon  and  in 
the  vicinity  of  his  track  so  far  as  the  per- 
formance of  his  other  duties  will  reasonably 
permit  to  tbe  end  that  he  may  avoid  in- 
juring any  i>erson  that  may  accidentally  or 
otherwise  place  himself  in  a  dangerous  situa- 
tion in  the  pathway  of  such  car;  that  the  de- 
gree of  diligence  in  that  regard,  in  order 
to  come  up  to  tbe  standard  of  ordinary  care 
which  the  law  requires,  varies  with  time, 
place,  amount  and  character  of  travel  upon 
the  street,  opportunity  for  the  motorman  to 
see  persons  using  the  street  for  ordinary 
travel  as  they  approach  the  track  and  for 
such  persons  to  see  the  approaching  car,  and 
all  drcumstances  naturally  calculated  to  in- 
crease the  hazard  of  injuring  such  persons. 
The  care  thus  Indicated,  in  law,  charges  the 
motorman  with  the  duty  to  use  ordinary  care 
to  avoid  dangerous  consequences  from  causes 
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within  hlB  knowledge,  and  from  those  which 
he  might,  by  the  exercise  of  proper  vigilance, 
have  knowledge  of  as  well.  He  is  bound 
not  only  to  keep  the  careful  lookout  indicated, 
but  to  observe  persons  approaching  the  trade, 
or  so  circumstanced  as  to  suggest  a  reason- 
able probability  of  such  approach  uncon- 
scious of  danger,  whom,  consistent  v^th  prop- 
er attention  to  his  general  duties,  he  might 
observe,  and  to  handle  his  car,  so  far  as 
ordinary  care  will  permit  under  all  the  cir- 
cumstances, so  as  not  to  injure  them.  Ob- 
viously, those  principles  require  a  motor- 
man  at  a  street  crossing  to  exercise  greater 
care  than  between  crossings,  and  much  more 
care  In  case  of  very  young  children  approach- 

'  ing  the  track  unconscious  of  an  approach- 
ing car,   or  being  so  circumstanced  as  to 

.  suggest  a  probability  of  such  approach,  than 
in  case  of  adults.  The  citation  of  decided 
cases  in  respect  thereto,  as  regards  the  case 
before  as,  would  not  be  of  any  great  bene- 
fit None  can  be  found,  we  venture  to  say, 
characterized  by  all  the  material  elements 
present  in  this  case.  For  that  reason  we 
shall  content  ourselves  with  a  brief  reference 
to  principles,  omitting  entirely  the  citation 
of  cases.  That  class  of  cases  where,  in  each, 
a  child  playing  near  the  track  at  some  point 
other  than  at  a  street  crossing  suddenly  ran 
in  front  of  a  car;  and  that  where,  in  each, 
a  child  standing  by  the  track  at  a  safe  dis- 
tance therefrom  looldng  at  an  approaching 
car,  and  notwithstanding  his  attitude  did  not 
suggest  a  purpose  to  go  upon  the  track,  be 
suddenly  did  that,  and  so  near  the  car  that 
the  exercise  of  ordinary  care  on  the  part  of 
the  motorman  after  opportunity  existed  to 
see  the  child  In  a  situation  of  danger  did 
not  enable  such  motorman  to  avoid  injuring 
the  child;  and  the  class  in  each  of  which  the 
child,  at  some  point  between  crossings,  sud- 
denly emerged  from  behind  another  car  or 
a  team,  or  some  object.  Interfering  with  the 
motorman's  seeing  him  until  the  dangerous 
situation  was  created;  and  that  where  in 
each  the  motorman  observed  a  child  at  a 
crossing  approaching  the  track,  watching  the 
car  and  apparently  intending  to  avoid  getting 
in  Its  way,  but  who  suddenly  ran  in  front 
of  It;  and  others  that  might  be  mentioned, 
where  It  was  held  that  the  motorman  was 
free  from  actionable  negligence,  neither  rule 
nor  throw  any  light  upon  the  controversy  in 
this  case.  To  refer  to  and  discuss  them 
would  be  more  liable  to  confuse  than  to  solve 
the  question  raised  by  the  appeal. 

There  can  be  no  doubt  that  it  was  the 
duty  of  the  motorman,  as  his  car  approached 
the  crossing,  to  observe  children  near  the 
track  in  such  an  attitude  as  to  suggest  a 
probability  of  their  placing  themselves  in  the 
way  of  the  car,  and  to  use  all  reasonable  care 
to  avoid  injuring  them  in  the  event  of  that 
probability  changing  to  a  certainty.  It  Is  no 
excuse  for  blm,  as  we  have  seen,  that  he  did 
not  see  the  little  girl  as  she  was  waiting  for 
the  east-boond  car  to  pass.  The  evidence  tends 


to  show  that  he  had  a  good  opportnnlty  to  see 
her  80  circumstanced,  apparently  unconscious 
of  the  approach  of  his  car,  when  he  was  not 
more  than  about  100  feet  from  the  east  side 
of  the  street  crossing,  and  160  feet  from  ber, 
and  when  it  was  his  duty  to  take  a  view 
of  the  crossing,  so  far  as  he  reasonably  could, 
and  to  see  whatever  was  observable  by  the 
exercise  of  ordinary  attention  to  his  duties, 
calling,  or  which  might  probably  call,  for  ac- 
tion on  his  part  in  respect  to  controllizig  the 
movements  of  his  car.  If  a  jury  should  find, 
as  they  might  properly  from  the  evidence, 
that  had  the  motorman  performed  Ills  duty 
to  observe  the  appearances  at  the  crotaing 
as  he  approached  It  he  would  have  seen  the 
little  girl  in  the  attitude  of  waiting  for  the 
east-bound  car  to  pass  her,  apparently  un- 
conscious of  the  approach  of  the  west-bound 
car,  and  suggesting  the  probability  of  her 
attempting  to  cross  the  street  as  soon  as  the 
east-bound  car  passed  her,  and  when  she 
could  not  see  the  west-bound  car  nor  the 
motorman  see  her  till  loo  close  upon  ber  to 
avoid  nmning  her  down  unless  during  the 
time  she  was  obscured  from  his  view  by  the 
east-bound  car  he  prepared  to  avoid  such 
danger,  could  they  reasonably  find  tberefrom 
the  further  fact  that  it  was  a  breach  of  the 
motorman's  duty  as  regards  the  safety  of  the 
child  to  operate  his  car  regardless  tbereof? 
Assuming,  as  we  must,  that  a  jiu-y  might 
properly  find  the  primary  facts  mentioned, 
was  the  trial  court  warranted  in  holding  as 
a  matter  of  law  that  the  motorman  was  not 
eruUty  of  any  actionable  fault?  It  seems  that 
an  affirmative  answer  is  clearly  due  to  the 
first  proposition  and  a  negative  answer  to  the 
second,  and  that  the  trial  court  was  clearly 
wrong  in  taking  the  case  from  the  jury. 
Evidently  such  court  did  not  give  due  signif- 
icance to  the  fact  that  the  motorman  ought 
to  have  seen  the  little  girl  as  she  was  in 
the  attitude  of  waiting  for  the  east-bound 
car  to  pass  her  before  his  line  of  vision  was 
cut  off  by  said  car;  nw  due  significance  to 
the  fact  that  her  movements,  situation  and 
attitude  reasonably  suggested  a  probability 
of  unconsciousness  of  the  near  approach  of 
the  west-bound  car,  and  that  she  pnrposed 
proceeding  across  the  tracks  as  soon  as  the 
east-bound  car  passed  her.  The  circum- 
stance present  in  many  cases  where  the  mo- 
torman was  held  free  from  fault,  of  a  child 
suddenly  and  without  any  reasonable  ground 
to  expect  It  on  the  part  of  the  motorman, 
emerging  from  obscurity  and  rushing  Into 
danger,  did  not  exist  here.  Here,  while  the 
child  suddenly  emerged  from  behind  the 
east-bound  car  and  ran  Immediately  in  front 
of  the  car  that  injured  ber,  a  jury  would  be 
warranted  in  saying,  as  we  have  Indicated, 
that  the  motorman  had  good  ground  to  ex- 
pect that  very  event.  If  he  had  such  ground, 
his  failure  to  make  any  provision  to  avoid 
the  dangerous-  consequences  which  migbt 
otherwise  be  likely  to  occur  might  well  be 
found  by  a  Jury  to  be  Inconsistent  with  th« 
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ezerdw  of  ordinary  care  upon  which  the  law 
would  pronounce  judgment  of  actionable  neg- 
ligence. 

Tbe  Judgment  must  be  reTereed  and  the 
cause  remanded  for  a  new  trial. 

So  ordered. 


BUTLER  et  aL  V.  CITI  OF  MILWAUKEE 

et  al. 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1003.) 

ayiL  8BEV1CB-KXEMPTI0NS-INFERI0R  OFFI- 
CBtS-ASSISTANT  CITY  CLERKS-CITT 

CLARK'S  bond-scope:. 

L  A  aecond  aaaistant  city  derk,  for  whose 
fidelitr  the  cit7  clerk  is  answerable  upon  his 
official  bond,  is  within  the  exemption  clause  of 
Laws  1895,  p.  633,  c.  813,  {  6,  proTiding  that 
offlcen  and  clerks,  for  the  faithful  discharge  of 
vbose  duties  a  superior  ofiScer  is  required  to 
give  bond,  shall  not  be  affected  by  the  rules  of 
the  cit7  serrice  commission  as  to  their  election, 
selection,  or  appointment. 

2.  The  bond  of  a  city  clerk,  which  is  general 
in  terms,  and  which  covers  the  entire  adminis- 
trative  duties  of  his  office,  includes  all  acts 
done  within  the  scope  of  the  administration  by 
Us  second  assistant. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  £<mst  P.  Butler  and  others 
against  the  city  of  Milwaukee  and  otberti. 
Frcm  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintUTs  appeal.    Affirmed. 

These  facta  were  pleaded  for  a  cause  of 
action:  Plaintifrs  are  taxpayers  of  tbe  city 
of  Milwaukee,  a  duly  organized  municipal 
corporation  of  this  state.  They  sue  on  be- 
half of  themselves  and  all  others  similarly 
situated.  Dnrlng  the  period  material  to  this 
action  William  H.  Graebner  has  been  and  la 
the  treasurer  of  said  city,  and  Peter  Pawln- 
til  its  comptroller.  A  board  of  city  service 
(vmmissionera  has  been  duly  appointed  and 
tbe  members  thereof  have  duly  qualified  pur- 
suant to  chapter  313,  p.  030,  Laws  1895,  and 
the  acts  amendatory  thereof.  Such  board 
has  duly  established  rules  for  the  administra- 
tion of  its  duties,  and  such  rules  were  in 
force  during  the  period  material  to  this  suit. 
July  14, 1902,  Edward  M.  Scbueugel,  the  clerk 
of  said  dty,  appointed  as  his  second  assist- 
aut  Owen  D.  Murphy  at  a  salary  of  $1,000 
P«r  year,  and  notified  such  board  of  such  ap- 
pointment Tbe  appointment,  by  the  rules 
of  the  board,  was  temporary,  and  was  so  ap- 
proved by  it  to  the  knowledge  of  said  clerk, 
the  form  of  the  approval  being,  "To  continue 
until  an  appointment  from  new  eligible  list 
<^o  be  made."  September  2,  1902,  accord- 
log  to  the  rules  of  the  board,  such  an  eligible 
lUt  was  completed.  September  29th  there- 
after the  board,  by  resolution,  ended  the 
term  of  office  of  said  Owen  D.  Murphy  as  sec- 
ond assistant  to  said  clerk,  and  tbe  next  day 
DotUed  the  latter  thereof  and  that  an  eligible 
list  from  which  to  fill  the  vacancy  had  been 
inepared  and  was  ready  for  his  use.  He  re- 
tained Murphy  as  his  aecond  assistant  not- 
withstanding, and  will  continue  to  do  ao  in 


defiance  of  the  action'  of  the  board  and  the 
law  governing  tbe  subject,  and  said  Murphy 
will  continue  to  draw  from  the  city  treas- 
ury the  sum  of  $83.33  per  month  as  compensa- 
tion for  his  services  unless  prevented  by  the 
action  of  tbe  conrt  The  city  comptroller 
and  the  dty  treasurer  have  been  duly  noti- 
fied of  the  foregoing  facts,  bat  they  neverthe- 
less fadslst  that  if  the  city  derk  retains  Mur- 
phy as  his  second  assistant  they  shall  con- 
tinue to  treat  him  as  entitled  to  receive  from 
the  city  treasurer  compensation  for  his  serv- 
ices at  $83.33  per  month.  By  an  ordinance 
duly  adopted  by  the  common  council  of  the 
city  of  Milwaukee  its  city  clerk  Is  required 
to  give  an  official  bond  in  the  sum  of  $10,- 
000.  Said  clerk,  In  compliance  with  such  or- 
dinance, gave  such  bond  to  tbe  city  of  MO- 
waukee,  which  was  duly  approved.  The 
bond  was  general,  covering  all  his  duties  as 
dty  derk.  The  office  of  second  assistant  to 
the  dty  clerk  was  created  by  a  dty  ordinance 
duly  adopted  by  the  common  council. 

Upon  such  facts  Judgment  was  asked  en- 
joining the  payment  by  the  city  treasurer  of 
any  salary  daim  of  Murphy  as  second  assist- 
ant to  the  dty  clerk,  and  requiring  such  treas- 
urer to  restore  to  the  public  funds  the 
amount  of  money  paid  by  htm  to  Mniphy  for 
services  rendered  subsequent  to  the  action 
of  the  board  ending  his  term  of  office. 

Defendants  demurred  to  tbe  complaint  for 
want  of  legal  capacity  to  maintain  the  ac- 
tion, because  no  proof  of  injury  to  plaintiffs 
was  shown,  and  for  Insufficiency.  The  de- 
murrer was  sustained.  Plaintiffs  a|>pealed 
from  the  order  accordingly  entered. 

.Edgar  L.  Wood,  for  appellants.  Carl 
Range,  for  respondents. 

MAKSHAU.,  J.  (after  stating  the  facts). 
The  demurrer  seems  to  have  been  sustained 
below  solely  upon  the  ground  that  tbe  sec- 
ond assistant  dty  derk  is  wltiiln  the  exemp- 
tion clause  of  section  6,  c.  318,  p.  638,  Laws 
1895,  which  provides  that  "officers  and  clerks, 
for  the  faithful  discharge  of  whose  duties  a 
superior  officer  Is  required  to  give  bond, 
•  *  •  shall  not  be  affected"  by  the  rules 
of  the  dty  service  commissioners  "as  to  their 
election,  selection  or  appointment."  If  such 
ground  was  well  taken  It  is  conceded  by 
counsel  for  appellants  that  tbe  dedslon  coBi- 
plained  of  must  be  affirmed. 

The  quoted  language  seems  plain.  If  there 
la  any  ambiguity  therein  giving  warrant  for 
the  court  to  search  for  the  true  meauiug 
thereof  by  the  light  of  rules  for  Judicial  con- 
struction, we  are  unable  to  discover  it  The 
obvious  legislative  idea  voiced  therein  Is  that, 
as  to  an  officer  whose  fidelity  to  the  duties 
of  his  position  is  secured  by  the  bond  of  a 
superior,  no  further  security  in  that  regard  is 
required  for  the  public  Interests,  and  that  in- 
terference with  the  appointment  or  election 
of  the  inferior  regardless  of  the  wishes  of 
the  superior  and  responsible  head  of  tbe  serv- 


Digitized  by 


Google 


IM 


8T  NORTHWESTERN  REPORTER. 


(Wis. 


Ice  would  be  unJUBt.  Tbat  being  tbe  plain 
policy  of  tbe  law,  expressed  In  general  terms 
applicable,  reasonably,  to  one  inferior  officer 
as  well  as  to  another,  It  would  be  going  be- 
yond legitimate  judicial  construction  to 
search  for  and  declare  exceptions. 

The  foregoing  leaves  very  little  that  needs 
to  be  said.  Tbe  complaint  shows  that  the 
city  clerk  was  by  law  required  to  give  a  bond 
for  the  faithful  discharge  of  the  duties  of 
bis  office.  That  included.  In  tbe  administra- 
tion of  such  office,  acts  done  by  deputies  and 
assistants  as  well  as  those  done  by  the  clerk 
himself.  In  legal  effect  all  the  acts  are  those 
of  tbe  responsible  head,  tbe  city  clerk,  and 
so  are  within  tbe  terms  of  the  official  bond. 
A  principal  officer  is  always  liable  for  the 
official  misconduct  of  one  of  bis  assistants, 
and  cannot  escape  liability  therefrom  upon 
the  ground  that  it  was  not  a  personal  fault  of 
bis.  The  law  knows  only  tbe  superior  offi- 
cer in  such  cases.  That  is  too  eleuientary  to 
require  discussion. 

The  place  of  a  mere  assistant  to  a  superior 
officer  is  one  of  less  dignity  than  that  of  a 
deputy  (9  Am.  &  Eng.  Ency.  Law,  369),  yet 
tbe  latter.  In  the  absence  of  some  express 
proTlslon  to  the  contrary,  is  regarded  in  law 
as  the  mere  private  agent  of  bis  superior. 
He  Is  supposed  to  act  only  in  the  name  of  his 
superior  and  upon  the  latter's  responsibility. 
The  principal  and  his  deputy  or  deputies  are 
regarded  as  but  one  officer  and  tbat  officer 
the  principal.  Russell  y.  Lawton,  14  Wis. 
202,  80  Am.  Dee,  768.  It  is  upon  that  princi- 
ple that  tbe  official  bond  of  an  officer  is  gen- 
erally regarded  as  covering  all  acts  of  bla 
deputies  and  assistants  within  tbe  scope  of 
their  authority,  the  same  as  if  performed  by 
liioiself  personally,  though  be  may  be  entire- 
ly ignorant  of  their  conduct  It  must  follow 
that  the  bond  of  tbe  city  clerk  In  this  case, 
general  in  terms,  covering  tbe  entire  admin- 
istrative duties  of  bis  office,  includes  all  acts 
done  within  the  scope  of  tbe  administration 
by  his  second  assistant.  That  satisfies  tbe 
letter  and  spirit  of  tbe  exemption  clause  of 
the  city  service  act. 

Tbe  order  is  affirmed. 


MEIER  V.  BEIiL  et  aL 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

MORTGAGES— REFORMATION— EVIDENCE— 
MISTAKE— RBSin.TING  TRUST. 

1.  In  an  action  by  a  husband  to  reform  cer- 
tain mortgages  in  which  his  deceased  wife  was 
named  as  mortgagee,  evideuce  held  insuffloient 
to  show  that  the  name  of  the  wife  was  inserted 
by  mistake. 

2.  Under  Rev.  St.  1898,  i  2077,  providing  that 
no  resulting  trust  shall  arise  from  the  fact  that 
title  to  realty  purchased  with  the  money  of  one 
person  is  taken  in  tbe  name  of  another,  a  bus- 
oand  has  no  title  to  a  debt  secnred  by  a  mort- 
gage executed  with  his  knowledge  to  his  wife 
as  mortgagee,  although  the  mortgage  was  given 
to  secure  a  loan  of  tbe  husband's  money. 

Appeal  from  Circuit  Court.  Milwaukee 
County:  Lawrence  W.  Haisey,  Judge. 


Action  by  Johann  Meier  against  Sophie 
Bell  and  others.  From  a  Judgement  for  plain- 
tiff, defendant  Bell  appeals.     Reversed. 

Action  by  Johann  Meier  against  Sophie  Bell 
and  others  to  reform  certain  notes  and  mort- 
gages, and  for  judgment  declaring  blm  to 
be  the  owner  thereof.  One  note  and  mort- 
gage was  executed  by  Frank  Banhoizer  and 
wife,  and  was  for  $1,700,  and  the  other,  for 
$900,  was  executed  by  Martin  Orlikowski 
and  wife.  On  August  21,  1865,  tbe  respond- 
ent, Johann  Mel»,  purchased  a  farm  of  10 
acres  near  tbe  city  of  Milwaukee.  On  De- 
cember 27th  of  tbe  same  year  he  conveyed 
to  his  wife,  Dorothea,  an  undivided  one-half 
interest  therein.  They  held  title  in  this  man- 
ner while  they  lived  on  tbe  farm,  and  until 
they  sold  It,  In  1887.  When  they  moved  onto 
tbe  farm,  neither  was  possessed  of  any  other 
estate  than  this  land.  The  land  was  used 
for  ordinary  farming  purposes,  tbey  Jointly 
working  it.  The  wife  helped  by  milking, 
planting,  sowing,  hoeing,  harvesting,  and  get- 
ting tbe  produce  to  market.  There  were  no 
children  as  the  fruit  of  this  marriage.  Mrs. 
Meier  bad  one  daughter  by  a  former  mar- 
riage—the appellant  Sophie  Bell.  At  tbe 
time  of  tbe  sale  of  tbe  form  tbey  received 
$1,000  In  cash,  and  a  purchase-money  mort- 
gage, taken  In  their  joint  names,  for  $3,000. 
It  appears  tbat  Mr.  Meier  had  other  money 
at  this  time.  They  repeatedly  spoke  of  hold- 
ing the  property  in  a  way  to  keep  It  out  of 
tbe  probate  court,  and  so  tbat  tbe  survivor 
would  have  what  remained.  The  money  was 
deposited  in  the  bank  in  tbe  name  of  tbe 
husband  because  tbe  bank  refused  to  re- 
ceive it  in  the  names  of  both.  When  tbe 
mortgage  was  paid,  tbe  larger  part  of  tbe 
proceeds  were  invested  in  a  home;  the  deed 
running  to  them  both  as  husband  and  wife, 
and  to  tbe  surviving  one  of  them.  That 
home  has  never  been  sold.  In  189S  Frank 
Banhoizer  negotiated  with  plaintiff  for  a  loan 
of  $1,700,  to  be  seciwed  by  a  mortgage  upon 
real  estate.  Tbe  loan  was  agreed  upon  be- 
tween tbe  parties.  Plaintiff  was  unable  to 
read  or  write.  There  was  some  discussion 
as  to  bow  tbe  note  and  mortgage  should  be 
drawn,  and  whose  name  should  appear  there- 
in. Plaintiff  desired  to  have  the  instrument 
so  drawn  that,  in  the  event  of  the  death  of 
himself  or  wife,  the  survivor  need  take  no 
proceedings  in  probate  court  to  administer 
tbe  estate.  He  directed  Banhoizer  to  have 
his  wife's  name  appear  in  the  mortgage. 
'  Banhoizer  bad  tbe  note  and  mortgage  drawn 
i  in  the  wife's  name  only,  and  delivered  them 
I  to  plaintiff  upon  receipt  of  tbe  money.  Plain- 
tiff left  the  mortgage  for  record  at  tbe  regis- 
I  ter's  office,  and  directed  that  It  be  sent  to 
i  tbe  house.  It  was  kept  there  up  to  the  time 
of  Mrs.  Meier's  death.  Plaintiff  testified  tbat 
be  believed  tbe  mcmey  would  come  to  him, 
as  the  survivor;  that  he  knew  bis  wife's 
name  was  In  tbe  mortgage  and  note;  that  be 
and  bis  wife  bad  repeatedly  spoken  of  this 
and  tbe  Orlikowski  loan;  tbat  tbey  discussed 
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the  fact  of  the  inBtrnmentB  being  in  ber 
name,  and  Intended  to  have  them  changed  or 
assigned,  but  that  her  health  did  not  permit 
her  to  leave  the  house  and  have  It  done;  that 
he  directed  Banholzer  to  have  the  Orlikowskl 
mortgage  and  note  drawn  the  same  as  his 
t'Banholzer's).  The  Orlllcowakl  note  and  mort- 
gage had  the  name  of  Mrs.  Meier,  and  the 
Interest  was  collected  by  Banholzer,  and  re- 
ceipted for  by  him  as  her  agent  The  plain- 
tifT  received  It  from  Banholzer.  Aside  from 
these  t&cta,  plaintiff  testifies  to  facts  and  cir- 
comstances  tending  to  show  that  he  gave 
different  instructions  to  Banholzer  as  to  how 
the  instruments  were  to  be  drawn,  and  as 
to  his  knowledge  of  the  fact  that  they  were 
drawn  In  Mrs.  Meier's  name.  Dorothea  Meier 
died  intestate  May  29,  1901,  and  the  defend- 
ant Charles  Friedrlch  in  December  of  that 
rear  was  duly  appointed  administrator  of  her 
«8tate.  The  defendant  Sophie  Bell,  as  heir 
of  her  mother,  Mrs.  Meier,  and  her  husband, 
John  F.  Bell,  claim  that  the  notes  and  mort- 
gnges  In  question  were  the  separate  estate 
of  Dorothea  Meier.  Plaintiff  denies  this,  and 
claims  them  as  his  property,  and  brought 
this  action  to  establish  this  right,  and  for 
the  reformation  of  the  Instruments.  The 
court  found  him  to  be  the  owner  of  the  notes 
and  mortgagea  and  decreed  the  reformation 
prayed  for.  From  that  Judgment  this  appeal 
is  taken. 

Lenicheck,  Fairchlld  &  Boesel,  for  appel- 
lant   Fiebing  &  Killllea,  for  respondent 

8IEBECKER,  J.  (after  stating  the  facts). 
The  finding  of  the  trial  court  to  the  effect 
that  the  respondent  was  the  absolute  and 
sole  owner  of  the  amounts  due  on  these 
notes  and  mortgages,  and  that  they  were 
made  and  executed  by  mistake  in  the  name 
of  Mrs.  Meier,  la  challenged  by  appellant  up- 
on the  ground  that  the  proof  wholly  fails  to 
establish  these  facts.  The  amount  and  the 
■weight  of  the  evidence  required,  in  equity, 
to  obtain  reformation  of  a  written  instru- 
ment on  the  ground  of  mistake,  has  been 
repeatedly  considered  by  this  court,  and  the 
mle  announced  as  applicable  to  such  cases 
mast  be  strictly  adhered  to.  In  Kent  v. 
Lasley,  24  Wis.  654,  It  is  held:  "If  the 
Iiroofs  are  doubtful  and  unsatisfactory,  and 
the  mistake  is  not  entirely  plain,  equity  will 
withhold  relief,  upon  the  ground  that  the 
written  paper  ought  to  be  treated  as  a  full 
and  correct  expression  of  the  intent  nntil  the 
Mntrary  is  established  beyond  reasonable 
controversy.'.*  Kropp  v.  Kropp,  97  Wis.  137, 
72  N.  W.  381.  An  examination  of  the  evi- 
dence constrains  us  to  hold  that  the  proof 
Is  not  so  clear,  convincing,  and  entirely  plain 
as  to  establish  beyond  reasonable  controversy 
that  the  notes  and  mortgages  were  made  and 
executed  by  mistake  in  the  name  of  respond- 
ent's wife.  The  evidence  relied  on  for  this 
purpose  is  mainly  that  of  respondent  and 
the  witness  Banholzer.  Respondent's  testi- 
mony pertaining  to  the  transactions  is  con- 


tradictory in  many  of  its  statements,  and 
vacillating  upon  a  number  of  material  and 
Important  questions,  which  renders  It  un- 
satisfactory in  its  probative  force,  leaving 
an  uncertainty  upon  the  main  issues  in  the 
case.  Hla  memory  seemed  confused,  and 
he  was  unable  to  detail  the  facts  and  cir- 
cumstances surrounding  this  transaction  In 
a  clear  and  convincing  manner.  The  testi- 
mony of  Banholzer,  one  of  the  mortgagors, 
and  be  who  attended  to  the  making  of  the 
notes  and 'mortgages  under  respondent's  di- 
rection, falls  to  corroborate  respondent  in 
material  and  Important  respects.  Nor  are 
the  corroborating  circumstances  sufficient  to 
remove  the  Inherent  uncertainty  of  the  proof. 
It  seems  that  respondent  treated  the  farm 
and  the  money  realized  therefrom  as  if  Mrs. 
Meier  bad  an  inteiiest  therein.  He  apparently 
understood  that  the  notes  and  mortgages 
were  drawn  In  her  name.  He  made  no  claim 
that  a  mistake  had  been  made,  either  to  her 
or  in  her  presence,  when  the  subject  arose 
In  conversation,  nor  to  Banholzer  or  the  other 
mortgagor.  He  first  claimed  that  a  mistake 
was  made  in  drawing  the  notes  and  mort- 
gages after  Mrs.  Meier's  death,  when  her  heir 
asserted  title  thereto.  These  facts  and  cir- 
cumstances, in  connection  with  the  conflicts 
and  uncertainty  in  the  proofs,  leave  the  evi- 
dence upon  the  issuable  facts  obscure  and 
uncertain,  and  thus  fall  to  establish  so  plain 
and  clear  a  case  for  equitable  relief  as  to 
remove  It  beyond  reasonable  controversy. 

It  Is  argued  that,  if  no  equitable  relief 
can  be  awarded  upon  the  ground  of  mistake, 
the  plaintiff  should  recover  upon  the  ground 
that  the  debt  is  due  him.  although  he  took 
the  notes  and  mortgages  in  the  name  of 
Dorothea  Meier.  This  assumes  that  he  know- 
ingly took  the  notes  and  mortgagea  In  his 
wife's  name.  Under  such  circumstances,  sec- 
tion 2077,  Rev.  St  1898,  applies,  and  pre- 
cludes him  from  recovering  the  debt  as  his. 
Under  this  statute,  the  title  of  the  property 
vested  in  Dorothea  Meier,  as  alienee  in  the 
mortgage.  Skinner  v.  James,  69  Wis.  605, 
35  N.  W.  37;  Gallagher  v.  Gallagher,  89  Wis. 
461,  61  N.  W.  1104;  McElroy  v.  Minnesota 
Co.,  100  Wis.  lie,  85  N.  W.  119.  Upon  the 
grounrls  stated,  we  are  forced  to  the  con- 
clusion that  plaintiff  has  failed  to  establish 
any  ground  for  relief,  and  that  the  court  err- 
ed in  awarding  Judgment  in  his  favor. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  enter  Judgment  dismissing  the 
complaint 


8AXB  et  al.  v.  SAXB  et  aL 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

EXECUTORS   AND   ADMINISTRATORS— COMPE- 
TENCY—MORAL  CHARACTER. 
1.  Under   Rev.    St   1898,    i  3792,   providing 
that,  when  a  will  has  been  duly  proved  and  al- 


^  1.  See   Ezecutom   and   Admlnlatrators,    vol. 
Crat.  Dig.  I  a. 
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lowed,  the  connty  court  shall  issue  letters  tes- 
tamentary to  the  person  named  executor  there- 
in, if  he  is  legally  competent,  and  shall  accept 
the  trust  and  give  the  req^uired  bond,  an  execu- 
tor named  in  a  will,  who  is  capable  of  perform- 
ing his  duties,  on  accepting  the  trust  and  pre- 
senting the  requisite  bond,  cannot  be  denied  ap- 
pointment because  of  objections  to  his  disposi- 
tion and  moral  character  by  heirs  to  whom  he 
is  obnoxious. 

Appeal  from  Clrcnit  Oonrt,  Milwaukee 
County;  James  O'Neill,  Jndge. 

Application  by  Leo  E.  Baxe  and  another 
for  the  probate  of  the  will  of  Louis  Saxe,  de- 
ceased. Philip  Saxe  and  others  objected  to 
the  appointment  of  Leo  E.  Saxe  as  an  ex- 
ecutor, and  from  a  Judgment  conflrmlng  the 
appointment  they  appeal.    Affirmed. 

It  appears  from  the  record,  and  is  undis- 
puted, that  Louis  Saxe  executed  his  last  will 
and  testament  January  6,  1894;  that  he  died 
September  9,  1900;  that  September  12,  1900, 
Leo  E.  Saxe  and  Thomas  J.  Pereles,  named 
as  executors  in  the  will,  petitioned  the  coun- 
ty court  for  the  probate  of  the  will  and  for 
letters  testamentary  to  be  granted  thereon 
according  to  law;  that  November  5,  1900,  the 
widow  and  ten  of  the  children  of  the  de- 
ceased (being  all  except  one)  and  Leo  E. 
Saxe  appeared  and  objected  In  writing  to  the 
appointment  of  Leo  E.  Saxe  as  such  executor 
for  the  reasons  that  he  was  Incompetent  and 
irresponsible;  that  be  would  be  obnoxious, 
and  would  not  act  for  the  benefit  and  Interest 
of  the  persons  interested  in  the  estate,  and 
that  he  was  not  of  such  a  character  in  whom 
confidence  'and  trust  could  be  Imposed;  that 
afterwards,  and  on  November  1.S,  1900,  the 
will  was  admitted  to  probate;  that  May  28, 
1901,  the  county  court  entered  an  order  over- 
ruling and  setting  aside  such  objections  and 
appointed  Leo  E.  Saxe  as  one  of  such  exec- 
utors, and  thereupon,  and  on  the  same  day, 
Leo  K  Saxe  accepted  such  trust,  and  quali- 
fied as  such  executor,  and  duly  filed  the  bond 
required  of  him  by  law,  and  the  order  of  the 
county  court,  and  letters  testamentary  were 
thereupon  issued  to  him.  Thereupon  an  ap- 
peal was  talcen  from  such  order  and  Judg- 
ment of  the  county  court  so  appointing  Leo 
E.  Saxe  as  such  executor  to  the  circuit  court, 
wherein,  after  due  notice,  the  cause  was  re- 
tried in  the  circuit  court,  and  at  the  close  of 
the  trial  that  court  found,  in  addition  to  the 
facts  stated,  in  effect,  that  at  the  time  of  the 
probate  of  the  will  and  issuing  of  letters  tes- 
tamentary thereon  to  Leo  E.  Saxe  be  was 
legally  competent  to  act  as  such  executor; 
that  some  years  before  Leo  E.  Saxe  gambled 
at  times,  but  the  nature  of  such  gambling 
was  not  disclosed  by  the  evidence,  and  It 
was  not  proved  that  be  was  ever  an  habitual 
or  professional  gambler;  that  the  evidence 
tended  to  throw  suspicion  upon  the  good 
faith  of  some  of  the  business  transactions  of 
Leo  E.  Saxe  in  previous  years,  but  not  sulB- 
dent  to  prove  actual  fraud  and  dishonesty 
on  his  part;  that  the  evidence  failed  to  sus- 
tain the  objections  filed  to  his  appointment 


as  such  executor,  except  in  the  particular 
that  he  was  obnoxious  to  tbe  heirs  who  filed 
such  objections.  And  as  conclusions  of  law 
the  court  found.  In  effect,  that  Leo  E.  Saxe, 
at  the  time  of  the  death  of  the  testator  and 
the  probate  of  the  will  was,  and  still  is  at  the 
present  time,  legally  competent  to  act  as 
such  executor  of  said  last  will  and  testament, 
and  was  entitled  to  the  Issuance  of  letters 
testamentary  to  him  as  snch  executor;  that 
Leo  E.  Saxe  was  entitled  to  Judgment  affirm- 
ing the  order  of  the  county  court  In  said  mat- 
ter, and  therein  directed  the  case  to  be  re- 
mitted to  the  county  court  for  further  pro- 
ceedings as  provided  by  law;  that  Leo  E. 
Saxe  was  and  is  entitled  to  recover  his  costs 
and  disbursements  on  such  appeal  from  the 
appellants,  and  ordered  Judgment  to  be  en- 
tered accordingly.  FYom  the  Judgment  so 
entered  the  plaintiffs  bring  this  appeal. 

Nath.  Pereles  &  Sons  (James  6.  Flanders, 
of  counsel),  for  appellants.  Fieblng  &  KllU- 
lea,  Howard  Van  Wyclc,  and  Charles  Friend, 
for  respondents. 

OASSODAT,  C.  J.  (after  stating  the  facts). 
By  stipulation  of  the  parties  the  case  was  re- 
tried in  the  circuit  court  upon  the  evidence 
taken  In  the  county  court  Such  testimony 
was  voluminous.  Tbe  view  we  have  taken 
of  the  case,  however,  renders  it  unnecessary 
to  discuss  the  evidence  in  detaiL  The  stat- 
ute declares  that:  "When  a  will  shall  have 
been  duly  proved  and  allowed  the  county 
court  shall  Issue  letters  testamentary  there- 
on to  the  person  named  executor  therein,  if 
he  is  legally  competent  and  shall  accept  the 
trust  and  give  bond  as  required  by  law." 
Section  3792,  Rev.  St.  1898.  Upon  the  will 
being  admitted  to  probate,  and  Leo  E.  Saxe, 
named  as  executor  therein,  having  been  ap- 
pointed as  such,  he  immediately  accepted  the 
trust,  and  gave  bond  as  required  by  law  and 
the  order  of  the  county  court  This  being 
so,  the  important  question  Is  as  to  the  effect 
to  be  given  to  the  language  of  tbe  section 
which  declares  that  "the  county  court  shall 
issue  letters  testamentary  •  •  •  to  the 
person  named  executor  therein,  If  be  is  legal- 
ly competent."  Both  the  county  court  and 
tbe  circuit  court  found  as  a  matter  of  fact 
and  as  a  conclusion  of  law  that  Leo  E.  Saxe 
was  legally  competent  to  act  as  such  exec- 
utor. The  findings  of  the  court  are  amply 
supported  by  the  evidence.  T%ere  is  no 
claim  that  he  was  wanting  in  mental  capa- 
city to  perform  the  duties  of  ex^utor.  The 
objection  that  he  was  irresponsible  seems  to 
be  answered  by  his  promptly  giving  tbe  req- 
uisite bond.  The  other  objections  are  to  the 
effect  that  he  abused  his  stepmother,  was  ob- 
noxious to  the  objecting  heirs,  and  that  bis 
character  was  not  such  as  to  inspire  confi- 
dence and  trust.  The  objections  go  to  his 
temper,  his  disposition,  his  habits,  and  his 
moral  character,  rather  than  to  his  capacity 
to  do  business.    Are  such  objections  avail. 
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able  to  set  aside  the  expressed  wish  of  tbe 
testator?  A  recent  work  declares  that:  "An 
executor,  according  to  the  common-law  doc- 
trine, derives  his  office  solely  from  the  will 
bj  which  he  Is  appointed,  and  not  from  the 
probate,  which  Is  held  to  be  only  evidence  of 
his  right  In  many,  If  not  all,  of  the  states 
of  the  Union  the  authority  of  an  executor, 
while  derived  primarily  from  the  will,  is  not 
derived  solely  therefrom,  and  is  not  com- 
plete nntll  the  executor  has  qualified  by  com- 
plying with  certain  statutory  requirements, 
and  has  received  letters  testamentary  from 
a  court  of  competent  jurisdiction;  but  the 
Lomlnation  contained  in  the  wUl  cannot  be 
disregarded  by  the  court  unless  the  person 
Darned  Is  for  some  reason  disqualified  to  act 
aa  executor,  and  the  authority  of  the  court 
In  the  premises  Is  Limited  to  qualifying  the 
executor  and  issuing  letters  testamentary, 
and  does  not  extend  to  the  appointment,  as 
that  authority  i)ertaln8  to  the  testator  alone." 
11  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  744,  746, 
dted  approvingly  In  Re  Will  of  Somervaill, 
104  Wis.  72,  74,  80  N.  W.  65.  To  the  same 
effect,  Schouler's  Ex.  &  Admin's  (2d  Ed.)  { 
33.  Such  mle  is  amply  supported  by  author- 
ity. Thus  it  was  long  ago  held  in  Kentucky 
tbat:  '^oral  fitness  of  person  appointed  ^:- 
ecutor  by  will  cannot  be  inquired  Into  by 
the  court  to  which  he  applies  for  i>ennl88lon 
to  qualify.  Executor  derives  bis  office  from 
testamentary  appointment,  and.  If  be  Is  a 
person  not  disqualified  by  law  from  being  an 
executor,  the  court  has  no  right  to  refuse  to 
permit  him  to  qualify,  or  to  refuse  to  grant 
hhn  letters  testamentary."  Berry  v.  Hamil- 
ton, 12  B.  Mon.  191,  S4  Am.  Dec.  515;  Hol- 
brook  V.  Head  (Ky.)  6  8.  W.  692;  Worthlng- 
ton  V.  Worthlngton  (Ky.)  35  S.  W.  118.  So 
it  bas  been  held  in  Connecticut  that:  "The 
rale  of  tbe  common  law  as  to  who  might  be 
executors  was  that  all  persons  might  be  who 
were  mentally  capable  of  executing  the  trust, 
or  were  not  specially  disqualified.  Where  a 
tefitator  appoints  an  executor  out  of  the  class 
recognized  by  the  common  law,  or  by  statute 
as  capable,  the  probate  court  cannot  reject 
the  person  so  appointed,  except  in  cases 
where  the  law  has  specially  so  provided." 
Smith's  Appeal,  61  Conn.  420,  24  Ati.  273,  16 
L.  R.  A.  538.  In  New  Tork  it  has  been  held 
tbat  "to  render  one  incompetent  to  serve  as 
executor,  •  •  •  it  is  not  sufficient  to 
ihow  that  he  has  an  iU-regulated  temper, 
lacks  self-control,  and  is  accustomed  to  use 
abusive  language  toward  those  named  as  co- 
eiecutors."  McGregor  v.  McGregor,  8  Abb. 
Dec.  92;  Emerson  v.  Bowers,  14  N.  Y.  449. 
So  it  was  held  In  Pennsylvania  many  years 
ago  that  "a  person  found  by  Inquisition  to 
be  an  habitual  drunkard  is  not  thereby  de- 
prived of  his  power  to  perform  the  office  of 
executor  or  administrator."  Bill  v.  Mc- 
Knlght  7  Watts  &  S.  244.  See  Holladay  v. 
Honaday,  16  Or.  147,  19  Pac.  81.  The  di- 
rection of  the  testator  in  naming  his  executop 
I*  not  to  be  disregarded  except  as  prescribed 


by  statute.  This  court  has  recently  reversed 
a  case  for  failure  to  follow  the  direction  of 
the  testator  in  the  appointment  of  a  person 
to  fill  a  vacancy  as  trustee.  Cole  v.  City  of 
Watertown  (Wis.)  96  N.  W.  688.  Counsel  for 
the  appellants  cite  Estate  of  Pike,  45  Wis. 
891;  Kimball's  Appeal,  Id.  That  was  a  pro- 
ceeding to  remove  an  executor  under  a  stat- 
ute now  embraced  In  section  3803,  Rev.  St 
1808.  Such  statute  expressly  authorized  the 
county  court  to  remove  an  executor  who 
should  "neglect,  after  due  notice  given  by 
the  county  court,  to  render  his  account  and 
settle  the  estate  according  to  law,  or  to  per- 
form any  judgment  of  the  court,"  or  who 
should  "abscond,  or  become  Insane,  or  oth- 
erwise incapable  or  unsuitable  to  discharge 
the  trust"  imposed  upon  him.  It  will  be  ob- 
served that  the  several  things  which  may 
thus  authorize  removal  are  all  such  as  occur 
after  he  is  appointed.  It  is  enough  to  say 
that  the  case  at  bar  does  not  come  within  tbe 
provisions  of  tbat  section.  We  must  hold 
that  Leo  B.  Saxe  was  legally  competent  to 
act  as  such  executor  within  the  meaning  of 
section  3792,  Rev.  St  1898,  and  hence  that 
that  statute  was  mandatory,  and  required 
tbe  county  court  to  give  effect  to  tbe  ex- 
pressed wish  of  the  testator  by  appointing 
him  as  such  executor. 

.  The  judgment  of  tbe  circuit  court  la  af- 
firmed. 


In  re  8TREIPF. 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

INCO.MPETENT— APPOINTMENT  OF  GUARDIAN- 
CAPACITY  TO  TAKB  GARB  OP  PROPERTY. 

1.  The  power  to  appoint  a  guardian  for  an 
adult  person  depends  upon  the  statute,  and  un- 
less the  requisites  thereof  are  shown  to  exist 
the  court  cannot  act  favorably  in  the  matter, 
though  satisfied  that  the  subject  for  whom  the 
(guardian  is  sought  is  not  capable  of  caring  for 
his  property  judiciously. 

2.  It  is  not  essential  to  the  appointment  of  a 
guardian  in  the  case  above  suggested,  that  the 
person  be  held  to  be  either  insane  or  an  imbe- 
cile in  the  technical  sense  of  those  terms. 

3.  Id  statutory  requisites  for  the  appointment 
of  a  guardian  for  an  adult  person,  msanity  is 
one  cause  and  mental  incompetency  by  reason 
of  old  age  or  other  cause,  to  have  the  charge 
and  management  of  property,  another. 

4.  Mental  incompetency  to  have  the  care  and 
management  of  property,  within  the  meaning  of 
the  statute,  means  mental  incapability  in  that 
regard. 

5.  The  mental  incapability  above  mentioned 
should  be  substantially  total.  That  is,  it  should 
be  equivalent,  substantially,  to  insanity  or  im- 
becility as  regards  ability  to  manage  and  care 
for  property,  it  being  recognized,  however,  that 
such  condition  may  exist  and  the  sufferer  be 
neither  an  idiot  nor  insane. 

6.  In  an  application  for  the  appointment  of  a 
guardian  for  a  very  old  person,  that  snch  per- 
son is  so  mentally  and  physically  infirm  as 
to  have  no  effective  physical  and  will  power  to 
care  for  himself;  that  he  is  dependent  daily 
upon  the  attention  of  others  who  reside  with 
him  in  his  own  home;  that  such  others  not  only 
ilo  not  render  proper  attention,  but  so  conduct 
themselves  as  to  intensify  the  sufffrer's  condi- 
tion;   that  such  sufferer  is   not  physically  or 
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mentally  able  to  either  protect  himself  'where 
situated  or  emancipate  himself  therefrom;  that 
his  condition  is  such  as  to  render  him  suscepti- 
ble to  undue  influence  in  respect  to  parting  with 
his  property;  and  that  such  inSuence  has  Iieen 
nsed  by  the  persons  having  opportunity  in  that 
regard,  resulting  in  liis  parting  with  his  prop- 
erty to  them  without  consideration — are  all  ma- 
terial evidentiary  facts  bearing  on  the  ultimate 
issue  to  be  solved. 
(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court,  BUlwankee 
Countr;    E.  B.  Belden,  Judge. 

Petition  of  Emma  Fink  for  the  appoint- 
ment of  a  guardian  for  Martha  StreifF,  an 
alleged  incompetent  From  an  order  grant- 
ing the  petition,  the  incompetent  appeals. 
Affirm  edL 

The  cause  was  tried  in  the  circuit  court 
on  appeal  from  the  declEdon  of  the  county 
court  granting  the  prayer  of  the  petitioner. 
The  nature  of  the  proceedings,  the  issues  in- 
volved, and  the  evidentiary  facts  deemed  by 
the  court  sufficient  to  warrant  the  appoint- 
ment of  a  guardian  for  the  alleged  Incom- 
petent, are  indicated  by  the  findings,  which 
are  in  substance  as  follows: 

(1)  Martha  StreifF,  the  alleged  incompetent. 
Is  about  85  years  of  age. 

(2)  She  has  property  in  the  dty  of  Mil- 
waukee upon  which  she  resides,  of  the  value 
of  about  $9,000,  which  she  has  owned  about 
38  years. 

(3)  Her  heirs  at  law  are  Henry  StrelfT,  her 
son,  and  Emma  and  Albert  Flnli,  her  grand- 
children. 

(4)  Her  son  is  a  man  of  weak  mind.  His 
family  consists  of  a  wife,  Agnes  StreitT,  and 
two  children.  During  the  married  life  of 
Henry  and  Agnes,  covering  a  period  of  about 
20  years,  they  have  resided  with  Martha  up- 
on her  property  and  have  been  mostly  sup- 
ported by  the  Income  therefrom.  They  have 
done  nothing  whatever  to  contribute  to  the 
support  of  Martha,  or  paid  her  anything  for 
the  use  of  her  property. 

(5)  The  said  grandchildren,  for  20  years, 
have  been  accustomed  to  visit  ^Inrtha  and 
pay  her  loving  attention.  Recently  they  have 
been  prohibited  by  Henry's  wife  from  seeing 
her. 

(6)  Henry's  wife  is  a  strong-minded  wo- 
man of  violent  temper.  She  has  been  ac- 
customed to  use  abusive  language  to  Martha 
and  to  otherwise  iUtreat  her,  keeping  her  In 
a  state  of  fear  and  subjection,  and  causing 
her,  for  a  long  period  of  time,  much  suffer- 
ing. Such  llltreatment  has  Increased  In  se- 
verity since  June  26,  1901,  the  time  when 
Henry  and  his  wife  acquired,  without  con- 
sideration, all  of  Martha's  property  as  here- 
after stated. 

(7)  Martha  is  weak  in  mind  and  physically 
infirm.  Her  physical  infirmities  render  her 
incapable  of  leaving  her  home.  She  has 
been  blind  for  a  considerable  period  of  time. 
She  is  now  living  in  a  state  of  fear,  and 
under  the  subjection,  of  Henry's  wife. 

(8)  June  26,  1901,  at  the  request  of  Henry's 


wife,  and  without  consideration  except  tlie 
nominal  one  of  a  dollar,  she  transferred  all 
her  property  to  the  former  and  her  hnsband. 
leaving  herself  wholly  dependent  upon  their 
pleasure  for  support 

(9)  She  is  mentally  incompetent  to  have 
the  charge  and  management  of  her  property, 
and  incapable  of  taking  care  of  herself. 

The  conclusion  of  law  from  ttae  fcx-egoing 
was  that  the  petition  for  the  appointment  of 
a  guardian  for  Marttia  was  prcH;>erly  granted 
by  the  county  court  and  that  Judgment  to 
that  effect  should  be  rendered.  A  Judgment 
of  affirmance  was  accordingly  entered,  from 
which  this  appeal  was  taken. 

Natb.  Pereles  &  Sons,  for  appellant  Kron- 
sbage  &  McGovern  (W.  S.  Frazier,  of  coun- 
sel), for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  main  contentions  of  appellant's  counsel 
are,  that  the  evidence  introduced,  of  which 
there  was  much,  as  to  undue  influence  by 
Henry  StreifF  and  his  wife  to  obtain  from 
appellant  the  deed  of  her  property,  and  the 
evidence  showing  llltreatment  of  appellant. 
was  incompetent;  that  such  evidence  had  no 
l>earlng  on  the  real  subject  for  investigation, 
—the  mental  competency  of  Martha  to  have 
the  charge  and  management  of  her  property; 
that  the  findings  of  fact  based  specifically 
thereon  are  immaterial  to  the  real  subject 
of  inquiry  and  should  not  and  would  not 
hare  been  made  but  for  the  admission  of 
such  Incompetent  evidence;  and  that  such 
findings  were  the  real  basis  for  the  ultimate 
conclusion  of  fact  that  Martha  StreifF  was 
mentally  incompetent  lis  alleged  in  the  peti- 
tion. 

We  are  unable  to  agree  with  counsel.  That 
Martha  StreifF,  by  reason  of  mental  weak- 
ness produced  by  old  age  and  her  infirmities 
required  tender  care  from  others  at  all  times: 
that  those  with  whom  she  resided,  because 
of  her  broken-down  condition,  were  able  to 
keep  her  in  a  state  of  subjection  to  their 
will;  that  they  exercised  their  power  in  that 
regard;  that  they  kept  her  relatives  from 
her  and  iUtreated  her  in  many  ways;  that 
she  was  too  weak  and  Infirm  to  protect  her- 
self therefrom;  that  they  obtained  from  her 
all  of  her  property  without  consideration  anJ 
then  Increased  the  severity  of  their  treat- 
ment; and  that  she  was  mentally  and  physic- 
ally powerless  to  resist  such  treatment  or  to 
escape  from  it;— bore  very  strongly  upon  the 
ultimate  issue  of  fact  to  be  solved,— whether 
she  was,  by  reason  of  extreme  old  age  or 
other  cause,  mentally  incompetent  to  have 
the  charge  and  management  of  her  property. 
Section  3976,  Rev.  St,  1898.  Certainly,  evi- 
dence showing  that  she  was  Incapable  of 
protecting  herself  in  any  way  from  the  abuse 
of  others  in  her  own  home,  and  that  she  was 
controlled  by  the  will  of  others  In  giving 
them  all  her  property,  leaving  her  without 
any  means  of  support  in  her  old  age,  there 
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being  nothing  in  the  conduct  of  snch  others 
tbat  would  Influence  one  so  drcumBtanced, 
capable  of  acting  with  any  degree  of  pru- 
dence, to  rely  upon  mere  moral  obligations 
to  secnre  In  return  for  the  property  some 
reasonable  equivalent  in  care  and  attention, 
may  well  be  viewed,  as  the  trial  court  evi- 
dently deemed  the  same,  as  strongly  indicat- 
ing mental  incompetence  to  have  the  charge 
and  management  of  her  property. 

True,  as  snggested  by  appellant's  counsel, 
the  power  to  appoint  a  guardian  in  the  cir- 
cumstances of  this  case   depends  upon  the 
statute.      Unless    the    statutory    conditions 
requisite  to  the  exercise  of  such  power  are 
shown  to  exist  by  the  evidence  the  court  is 
powerless  to  act,  however  clear  It  may  ap- 
pear by  proof  that  the  subject  for  whom  a 
gnaidian  is  sought  is  not  capable  of  caring 
for  his  property  Judiciously.    But  such  con- 
ditions do  not  call  for  imbecility  or  insanity 
In  a  technical  sense.     It  is  sufficient  If  the 
subject  Is  as  incapable  of  managing  his  af- 
fairs as  if  he  were  insane.     That  is  plain. 
Our   statute   should   not   be   confused    with 
those  which  are  worded  difTerently,  and  the 
decisions  under  the  same.    The  term  "men- 
tally incompetent  to  have  the  charge  and 
management  of  bis  property"  means  mental 
Incapability  to  do  so.    In  re  Bst  of  Leonard, 
95  Mich.  296,  54  N.  W.  1082.    True,  the  Inca- 
psbility  must  be,  as  before  indicated,  sub- 
stantially total,  as  in  case  of  imbecility  or 
innnity;   not  that  partial  incapability  often 
seen  In  persons  so  intellectually  weak  that 
they  are  capable  of  managing  their  affairs 
with  very  little  Judgment    Nevertheless,  the 
subject  need  not  be  necessarily  classed  as 
dther  Insane  or  an  idiot  In  the  ordinary 
iDMnlng  of  those  terms.    CSounsel  dte  In  re 
Storlck,  64  Mich.  68S.  31  N.  W.  682,  constru- 
ing the  Michigan  statute,  which  is  like  our 
own,  as  holding  that  it  calls  for  Insanity  or 
imbecility.     The  language  of  the  court  In 
tbat  case  la,   "insanity  or  mental  infirmity 
that  is  equivalent  In  destroying  mental  com- 
petency."   By  that  it  Is  seen  that  the  court 
viewed  mental  incompetency  from  any  cause 
rendering   a    person   as   incapable   of   man- 
aging his  property  as  if  he  were  insane,  cov- 
ered by  the  statute.    In  short,  that  mental  in- 
nipablllty  of  one  to  manage  his  property,  as 
distinguished  from  insanity  in  the  ordinary 
•ense.  gives  the  court  jurisdiction  to  appoint 
a  guardian,  as  held  in  the  later  case.    In  re 
Leonard's  Estate,  supra. 

In  the  earlier  decisions  of  courts,  particu- 
larly the  Bnglish  decisions,  the  mooted  ques- 
tion was  whether  a  court  of  chancery  pos- 
sessed jurisdiction  to  appoint  a  guardian  of 
a  person  In  the  absence  of  a  finding  tbat  such 
person  was  Insane  or  an  idiot.  A  good  re- 
view of  such  cases  is  contained  in  the  opinion 
in  Re  Barker,  2  Johns.  Ch.  232.  The  position 
Anally  taken  by  the  English  courts  and  the 
one  which  the  New  York  court  adopted  is 
Indicated  in  the  following,  quoted  from  the 
ebancellor's  <ipinion: 


"Lord  Eldon,  in  Rldgway  v.  Darwin,  8  Ve- 
sey,  65,  observed  that  in  Lord  Hardwlcke's 
time  commissions  of  limacy  were  not  granted 
to  the  extent  in  which  they  have  been  since 
granted.  That  when  be  came  into  the  court, 
he  found  a  course  of  cases  establishing  its 
authority  where  the  party  was  not  absolute- 
ly insane,  but  was  unable  to  act  with  any 
proper  and  provident  management,  and  was 
liable  to  be  robbed  by  any  one,  under  that 
imbecility  of  mind,  calling  for  as  much  pro- 
tection as  absolute  insanity.  When  the  mind 
was  worn  out  by  years,  or  epilepsy,  or  ha- 
bitual intoxication,  &c.,  the  party  required 
that  care  should  be  thrown  around  him." 

That  view  is  embodied  in  many,  we  may 
say  most,  of  the  modern  statutes.  The 
words  "lunacy"  and  "ansound  mind,"  have 
been  bent  out  of  their  technical  sense  in  some 
instances,  a  legislative  construction  being 
given  thereto  in  harmony  with  the  broad 
views  of  courts  to  which  we  have  alluded, 
tbat  they  Include  every  phase  of  unsound 
mind  rendering  one  incapable  of  caring  for 
himself  or  his  property  (Bright's  N.  Y.  Stats, 
vol.  1,  f>12);  that  it  includes  mental  unsound- 
ness rendering  the  sufferer  Incapable  of 
managing  his  property  (Rev.  St  Mo.  1899,  t 
3702).  In  many  statutes,  of  which  that  of 
Michigan  and  our  own  are  instances,  the 
term  "Insanity,"  considered  in  its  technical 
sense.  Is  separated  from  Its  equivalent  as 
regards  the  ability  of  the  sufferer  to  care  for 
himself  or  his  property,  leaving  no  ground  to 
claim  that  mental  unsoundness,  meaning  in- 
sanity strictly  so  called,  is  essential  to  the 
appointment  of  a  guardian.  The  statute  pro- 
vides for  the  guardianship  of  Insane  persons 
and  any  others 'who,  "by  reason  of  extreme 
old  age  or  other  cause,  are  mentally  Incom- 
petent [that  is.  Incapable]  to  have  the  charge 
and  management  of  their  property." 

True,  the  evidence  in  this  case  does  not 
show  that  Martha  Streiff  was  insane  or  an  Im- 
becile In  the  technical  sense  of  those  terms; 
but  it  pretty  clearly  shows  that  she  might  as 
well  be  either  the  one  or  the  other  as  re- 
gards capability  to  have  the  charge  and  man- 
agement of  her  property.  That  satisfies, 
clearly,  the  very  letter  of  the  statute.  The 
evidentiary  facts  found,  which  are  well  sup- 
ported by  the  proof,  show,  as  before  indi- 
cated, that  appellant  was  so  weak  of  mind 
as  to  submit  to  the  will  of  others  to  the  ex- 
tent of  parting  with  all  she  possessed  with- 
out making  any  provision  whatever  for  her 
future  support,  notwithstanding  her  utterly 
helpless  condition.  It  shows  that  she  had 
neither  will  power  to  assert  her  rights  in  her 
own  home,  nor  to  disassociate  herself  from 
her  surroundings  and  obtain  the  assistance 
and  care  of  others.  It  shows  that  she  was 
In  her  second  childhood,  and  in  nearly  the 
last  and  most  helpless  stage  thereof.  '  It 
shows  that  she  was  as  much  in  need  of  care 
and  protection  as  an  infant,  and  tbat  those 
under  whoso  control  she  was  living  neither 
extended  that  care  to  her  nor  permitted  oth- 
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era  to  do  bo  or  to  comfort  ber  in  any  way, 
but  took  advantage  o<  ber  weakness  and 
tbeir  relations  to  her  to  practically  rob  her. 
Tbat  is  what  the  evidence  strongly  tends  to 
prove.  It  is  what  the  court  found  in  effect. 
If  the  court  has  not  power  under  our  statute 
to  rescue  an  old  person  from  such  a  situa- 
tion. It  Is  a  severe  criticism  upon  the  wisdom 
of  the  lawmaking  power;  but  there  has  been 
no  legislative  neglect  in  that  regard,  as  we 
have  seen,  in  that  the  statute  expressly  pro- 
vides for  just  such  cases  as  this,— for  per- 
sons who,  from  extreme  old  age  or  other 
cause,  are  mentally  Incompetent  to  manage 
their  property.  Thus  has  become  written  law 
the  reasoning  of  courts  of  which  that  found 
In  Rldgway  v.  Darwin,  supra,  is  a  fair  type, 
where  the  chancellor  said,  in  effect:  The 
question  Is  not  necessarily  whether  the  per- 
son is  absolutely  insane;  it  is  sufficient  If  he 
is  unable  to  act  with  any  proper  and  provi- 
dent management,  and  is  liable  to  be  robbed 
by  any  one,  calling  for  as  much  protection  as 
absolute  insanity.  And  that  in  Ex  parte 
Cranmer,  12  Ves.  Jr.  446,  where  Lord  Brs- 
kine  said,  that  it  is  unseemly  that  a  person 
whose  faculties  have  become  so  decayed  by 
old  age  that  he  is  unfit  to  govern  himself  or 
his  affairs,  cannot  have  the  protection  of  a 
guardian  except  tbat  he  be  put  upon  tbe 
footing  of  a  lunatic.  Wliy  should  not  a  man 
be  entitled  to  protection  in  his  second  state 
ef  Infancy  as  well  as  the  first? 
The  Judgment  is  affirmed. 


LATHROP  V.  CITY  OP  RACINE  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  17.  1903.) 

HDNICIPAI,  CORPORATIONS-CITT  CHARTERr- 
HARBOR  IMPROVEMENTS  —  CONDEMNATION 
OF  PROPERTY— CONSTRUCTION  OP  DOCK- 
CONSTITUTIONAL  LAW-UNAUTHORIZED  TAK- 
ING OF  PROPERTY— POLICE  POWER— RIPA- 
RIAN  RIGHTS-ARTIFICIAL  CHANNEL. 

1.  Though  tbe  channel  of  a  stream  is  an  arti- 
ficial channel,  owing  to  a  diversion  of  the  course 
of  the  stream,  it  being  navigable,  riparian  own- 
ers tbereoD  have  tbe  same  rights  and  remedies 
as  if  the  channel  had  been  that  of  the  nntural 
water  course. 

2.  Const.  U.  S.  art.  14,  §  1,  prohibits  depriva- 
tion of  property  witliout  due  process  of  law; 
and  Const.  Wis.  art.  1,  i  13,  enacts  that  tbe 
property  of  no  person  shall  be  taken  for  public 
use  withoat  just  compensation  therefor.  Ra- 
cine City  Charter  (Laws  1891,  pp.  206,  207, 
216,  c.  40,  §  65)  provides  tbat  tbe  common 
council  may  order  tbe  building  and  repair  of 
docks  along  the  R.  river.  Section  66  provides 
that  ordinances  for  such  purposes  shall  require 
the  owners  of  real  estate  in  front  of  or  on  which 
tbe  work  is  to  be  done  to  build  or  repair  the 
dock.  Section  67  provides  that,  if  the  work  is 
not  done  by  tbe  owner  as  required,  tbe  city  may 
do  it,  and  the  costs  thereof  be  levied  as  a  spe- 
cial assessment  on  the  land  in  front  of  or  on 
which  the  work  is  done;  and  section  77  pro- 
\-ides  that  certificates  for  such  special  assess- 
ments shall  be  liens  on  tbe  lots,  etc.  Held  that, 
tha  question  of  special  benefits  accruing  to  a 
landowner  who  is  compelled  to  build  a  dock  not 
being  provided  for  in  the  charter,  the  provisions 
are  unconstitutional. 

S.  The  charter  provisions  could  not  be  sus- 
tained as  an  exercise  of  tbe  police  power  of  tbe 
state. 


Appeal  from  Circuit  Court,  Badne  Ck>unty; 
E.  B.  Belden,  Judge. 

Action  by  William  H.  Lathrop  against  tbe 
dty  of  Badne  and  others.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  dty  appeals. 
Affirmed. 

This  Is  an  action  to  set  aside  and  bare  ad- 
judged void  tbe  gpedal  assessment  proceed- 
ings, and  the  special  assessment  certificate 
issued  thereon,  as  a  lien  upon  tbe  plaintiff's 
premises,  described,  and  to  restrain  the  coun- 
ty treasurer  from  selling  or  offering  to  sell 
such  premises,  or  any  part  thereof,  to  satisfy 
such  assessment  Issue  being  joined  and 
trial  bad,  tbe  court  found,  as  matters  of  fact. 
In  effect:  (1)  Tbat  the  dty  Is  a  munldpal 
corporation.  (2)  Tbat  tbe  plaintiff  owned  the 
part  of  block  57  described.  (3)  November 
19,  1897,  certain  dtlzens  asked  tbe  common 
council  to  cause  tbe  harbor  of  Boot  river  to 
be  widened  and  deepened.  That  January  17, 
1898,  the  committee  made  a  favorable  report, 
recommending  assessment  of  damages  and 
benefits.  (4)  And  tbe  same  was  adopted,  and 
tbe  city  engineer  was  directed  to  make  a  sur- 
vey, and  plat,  which  he  did.  (5)  February 
28,  1898,  the  common  council  adopted  such 
survey  and  plat,  and  resolved  to  apply  to  the 
county  Judge  for  a  jury  to  condemn  and  ap- 
praise tbe  premises  to  be  taken,  April  19, 
1898,  and  directed  the  dty  clerk  to  give  the 
notice  required  by  section  886,  Rev.  St.  189a 
(6)  Such  proceedings  were  bad  that  parts  of 
blocks  57,  66,  and  67,  described,  were  con- 
demned. (7)  June  20,  1898,  such  proceedings 
were  presented  to  the  common  council  and 
referred  to  a  committee;  and  September  6, 
1898,  the  committee  reported  favorably,  and 
recommended  that  steps  be  taken  to  provide 
for  tbe  payment  of  the  lands  so  condemned. 
(8)  September  6,  1898,  an  ordinance  widening 
the  harbor  was  introduced  and  refored  to  a 
committee,  and  September  19,  1898,  the  same 
was  adopted.  (14)  November  14,  1898,  an  or- 
dinance was  introduced  to  vacate  a  portion 
of  Dodge  street  (16)-  December  5,  1898,  that 
ordinance,  which  had  previously  been  adopt- 
ed, was  reconsidered  by  the  common  coundl. 

(16)  December  5,  1898,  the  common  cooncll 
resolved  to  hear  persons  interested  in  the 
vacation  of  Dodge  street,  December  19,  1898. 

(17)  December  6,  1898,  notice  thereof  was 
published  in  the  papers.    (18)  December   19. 

1898,  proof  of  such  publication  was  filed; 
and  January  S,  1899,  the  common  council 
adopted  the  ordinance  mentioned  in  finding 
14,  wherein,  for  the  first  time.  Dodge  street 
was  vacated.  (19)  No  notice  thereof,  how- 
ever, was  ever  given  to  the  plaintiff.  (20) 
No  notice  of  lis  i>endens,  or  other  notice,  was 
ever  filed  in  tbe  register's  office.  (9)  Jan- 
uary 3,  1899,  the  common  council,  by  resolu- 
tion, directed  the  clerk  to  notify  the  United 
States  officials  of  their  action,  including  a 
copy    of    such    ordinance.     (10)   January    3, 

1899,  tbe  common  council  resolved  that  tbe 
dty  give  deeds  of  such  lands  to  the  Uulted 
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States.  (11)  The  plaintiff  gave  a  deed  to  the 
,Unlted  States  of  the  lands  described.  (13) 
March  20,  1B88,  an  ordinance  was  adopted  e»- 
tabllahlng  a  dock  Une  on  the  north  side  of 
Badne  Harbor.  (21)  March  20,  1890,  the 
common  council  resolved  that  the  board  of 
public  works  should  prepare  plans,  specifica- 
tions, and  estimates  of  costs  of  docking  the 
north  line  of  Racine  Harbor,  as  established 
by  the  ordinance  then  pending  before  the 
common  council.  (12)  March  27,  1899,  the 
common  council  resolved  that  the  city  shotUd 
execute  deeds  to  the  United  States,  and  de- 
liver the  same.  (22)  June  5,  1899,  the  board 
of  public  works  reported  such  plans,  specifi- 
cations, and  estimates;  and  June  19,  1899, 
the  harbor  committee  reported  In  favor  of 
the  adoption  of  the  same  by  the  common 
council.  (28)  August  7,  1899,  the'  common 
council,  by  resolution,  directed  the  board  of 
public  works  to  cause  the  dock  to  be  built, 
and  referred  the  same  to  the  harbor  commit- 
tee, as  provided  in  the  ordinance  adopted 
Jo^  18,  1899,  and  that  the  board  of  public 
works  take  charge  of  the  work  as  prescribed 
by  the  dty  charter,  and  the  same  was  adopt- 
ed August  21,  1899.  (24)  August  7  and  8, 
1890.  an  ordinance  was  adopted  for  the  build- 
ing of  a  dock  on  the  north  side  of  the  Boot 
river  for  the  distance  of  871  feet  east  of  the 
east  Une  of  North  Michigan  street.  (25) 
That  August  0, 1800,  notice  of  such  ordinance 
was  served  on  the  plaintiff.  (26)  The  plains 
tiff  refused  to  build  such  dock,  and  on  Jan- 
naiy  20,  1900,  the  board  of  public  works  re- 
ceived four  bids  for  the  building  of  the  same, 
all  of  which  were  rejected  as  Informal. 
March  8,  1900,  the  board  of  public  works  re- 
ceived two  bids  for  the  work  of  building 
Ructa  dock — one  from  the  defendant  Jones  for 
114.48  per  lineal  foot  for  the  i)ortlon  to  be 
paid  for  in  cash,  and  the  same  price  for  the 
portion  to  be  paid  for  by  special  assessments, 
and  the  other  from  James  Cape  &  Son  for 
$200  i)er  lineal  foot  for  the  irartion  to  be 
paid  for  in  cash,  and  $2  per  lineal  foot  for 
the  portion  to  be  paid  for  by  special  assess- 
ments. March  6,  1900,  the  whole  of  the 
work  was  awarded  to  Jones,  for  the  prices 
named  in  his  bid,  and  thereupon  a  written 
contract  was  made  with  Jones,  to  that  effect; 
the  work  to  be  completed  within  60  days 
from  the  commencement  thereof.  (27)  In  the 
fall  of  1900  the  board  of  public  works  issued 
to  Jones  a  special  assessment  certificate,  as 
follow*:  "Special  assessment  for  building 
dodt  on  north  side  Racine  Harbor,  1000. 
Blodc  number  57,  original  plat  No.  1.  That 
part  of  block  57,  original  plat,  bounded  on 
the  south  side  by  Boot  river,  on  the  east  by 
Lake  Micliigan,  on  the  north  by  a  line  450 
feet  south  of  the  south  Une  of  Hamilton 
street,  on  the  west  by  North  Michigan  street, 
owned  by  W.  H.  Latbrop,  $12,614.98.  Board 
of  Public  Works,  P.  H.  Connolly,  Paul  Oster- 
gard,  Leo.  F.  MiUer."  Indorsed:  "Special  as- 
lessDient  for  bnUding  dock  north  side  of 
Badne  harbor.  1900.  Total  special  assess- 
VI  N.W.— 13 


ment,  $12,614.98.  John  O.  Jones,  Contrac- 
tor." (28)  "That  said  assessment  was  for 
the  total  cost  of  building  all  of  the  said  dock 
lying  east  of  North  Michigan  street"  (29) 
That  said  sum  of  $12,614.98  was  placed  on 
the  tax  roU  of  the  dty  for  1900  as  a  tax 
against  aU  the  property  of  the  plaintiff  lying 
north  of  Dodge  street  and  east  of  North 
Michigan  street  in  block  57;  that  the  plain- 
tiff refused  to  pay  such  tax,  and  the  same 
was  returned  delinquent;  that  the  defendant 
WiUiam  J.  Hay,  county  treasurer,  had  ad- 
vertised the  same  for  sale  for  the  payment  of 
such  tax,  and  was  threatening  to  sell  the 
same  at  the  time  of  the  commencement  of 
this  adion.  And  as  conclusions  of  law  the 
court  found,  in  effcd,  that  the  plaintiff  is  en- 
titled to  the  reUef  demanded  in  the  com- 
plaint; that  the  proceedings  taken  by  the 
common  ooundl  to  vacate  a  portion  of  Dodge 
street  were  null  and  void;  that  aU  that  por- 
tion of  Dodge  street  east  of  North  Michigan 
street  not  condemned  for  the  harbor  improve- 
ment was  still  a  public  highway  of  the  dty, 
that  aU  of  the  proceedings  taken  by  the  com- 
mon coundl  and  the  board  of  public  works 
to  require  the  plaintiff  to  build  and  pay 
for  the  dock  in  question,  east  of  North  Michi- 
gan street,  and  the  special  assessment  cer- 
tificate issued  by  the  board  of  public  works 
to  the  defendant  Jones  for  building  said 
dock,  were  and  are  null  and  void;  that  the 
plaintiff  is  entitled  to  recover  his  costs  in  this 
action — and  ordered  Judgment  to  be  entered 
accordingly.  From  the  Judgment  so  entered, 
the  dt:^  brings  this  appeal. 

M.  B.  Walker  and  W.  H.  Timlin,  for  appel- 
lant   Palmer  St  Gittlngs,  for  respondent 

GASSODAT,  O.  J.  (after  stating  the  facts). 
It  appears  that  North  Michigan  streel  runs 
north  from  Root  river  to  Hamilton  street 
and  that  Dodge  street  formerly  ran  directly 
east  from  near  the  south  end  of  North  Mich- 
igan street  The  plaintiff's  lands  are  located 
in  block  57,  immediately  east  of  North  Mich- 
igan street,  and  immediately  north  of  what 
was  formerly  Dodge  street  Block  66,  men- 
tioned, is  north  of  Root  river,  and  immediate- 
ly west  of  North  Michigan  street;  and  block 
67,  mentioned,  is  immediately  south  of  what 
was  formerly  Dodge  street  and  east  of  North 
Michigan  street  It  appears  that  formerly 
Root  river  ran  from  a  point  a  little  more  than 
a  block  west  of  the  south  end  of  North  Mich- 
igan street  in  a  southeasterly  direction,  to 
the  lake;  that  several  years  ago  it  was 
straightened  by  cutting  a  channel  through 
what  was  then  block  67,  so  as  to  run  from 
the  point  mentioned  almost  directly  east  to 
the  lake.  That  channel,  in  its  narrowest 
place,  before  the  change  in  question,  was 
about  150  feet  wide.  Between  the  north 
dock  line  of  that  channel,  as  It  then  existed, 
and  Dodge  street,  was  a  strip  of  land  be- 
longing to  one  F.  M.  Knapp— being  a  part  of 
block  fi7— and  running  from  the  south  end  of 
North  Michigan  street  east  for  a  distance  of 
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about  600  feet  Tlie  new  dock  line  npon  the 
channel  or  harbor  being  so  widened  la  locat- 
ed about  TO  feet  north  of  the  old  dock  line, 
and  extends  from  a  point  about  3  feet  north 
of  the  middle  of  what  was  then  Dodge  street, 
at  the  east  line  of  North  Michigan  street, 
easterly  in  a  straight  line  for  a  distance  of 
814  feet  to  a  point  where  It  intersects  the 
north  line  of  Dodge  street,  and  then  con- 
tinues a  little  over  60  feet  further  east  The 
deed  given  by  the  plaintiff  to  the  United 
States,  and  mentioned  in  the  eleventh  find- 
ing of  fact,  only  covered  a  very  small  piece 
of  land  east  of  such  intersection  of  such  new 
dock  line  and  the  north  line  of  Dodge  street 
and  was  only  appraised  at  $1.  The  deed 
directed  to  be  given  by  the  mayor  and  dty 
clerk  to  the  ITnited  States,  and  mentioned  in 
the  tenth  finding  of  fact  included  the  portion 
of  what  was  then  Dodge  street  south  of  the 
new  dock  line  so  established.  Thus  It  ap- 
pears that  the  land  Included  In  the  harbor  so 
widened  Includes  all  south  of  the  center  of 
what  was  then  Dodge  street  and  about  one- 
half  of  the  north  half  pf  what  was  then  that 
street  The  part  so  Included  In  the  north 
half  of  Dodge  street  was  in  the  form  of  a 
quadrangle,  with  the  west  end  only  8  feet 
wide.  The  new  channel,  cut  several  years 
ago,  through  block  67— straightening  Root 
rlver^-although  an  artificial  channel,  yet  it 
was  navigable,  and  must  be  regarded,  tot  the 
purposes  of  this  case,  as  giving  to  the  abut- 
ting owners  and  the  public  the  same  rights 
and  remedies  that  they  would  have  bad  In 
case  such  channel  had  been  a  natural  water 
course.  Lawson  v.  Mowry,  52  Wis.  219,  9 
N.  W.  280;  Weatherby  ▼.  Meiklejohn,  B6 
Wis.  73,  13  N.  W.  697;  Mendota  Club  v.  An- 
derson, 101  Wis.  403,  78  N.  W.  185;  VUlage 
of  Pe*raukee  v.  Savoy,  103  Wis.  277,  79  N. 
W.  436,  50  L.  R.  A.  836,  74  Am.  St  Rep.  859. 
It  follows  that  prior  to  the  proceedings  In 
question  the  owner  of  the  strip  of  land  be- 
tween such  channel  and  Dodge  street  was  a 
riparian  owner  on  the  channel,  and  an  abut- 
ting owner  on  the  street  whereas  the  plain- 
tiflC  was  simply  an  abutting  owner  on  the 
street  except  as  to  the  small  piece  north  of 
Dodge  street  at  tbe  extreme  east  mentioned, 
which  extended  to  tbe  harbor.  As  such  abut- 
ting owners,  each  owned  the  fee  to  tbe  cen- 
ter of  the  street  subject  of  course,  to  the 
public  easement.  No  one  will  cir.lm  that  the 
plaintiff  could  have  been  compelled  to  build, 
or  pay  for  the  building  of,  a  dock  along  on 
tbe  north  side  of  what  was  then  Dodge  street 
so  long  as  the  dock  and  shore  line  of  the 
harbor  remained  70  feet  south  of  Dodge 
street.  The  claim  that  the  plaintiff  can  be 
compelled  to  build,  or  pay  for  the  building 
of,  the  dock  in  question,  therefore,  presup- 
poses the  rightful  destruction  of  Dodge 
street  and  the  rightful  extension  of  the  har- 
bor to  the  new  dock  line  thus  established. 
It  is  claimed  on  the  part  of  the  plaintiff,  and 
the  trial  court  held,  that  the  proceedings  to 
vacate  tbe  portion  of  Dodge  street  mentioned 


were  null  and  void  for  want  of  jnrlsdlctioD 
of  the  subject-matter,  by  reason  of  the  fail- 
ure to  give  the  requisite  notice,  or  procure ' 
the  requisite  determination,  as  required  by 
the  charter.  A—nniing,  for  the  purpose  of 
this  appeal,  that  the  proceedings  to  vacate 
the  portion  of  the  street  mentioned  were  In 
accordance  with  tbe  requirements  of  tbe  city 
charter,  still  the  question  presented  is  wheth- 
er the  plaintiff  could  be  compelled  to  build, 
or  pay  for  the  building  of,  a  dock  In  accord- 
ance with  the  plans  and  specifications  then 
on  file,  on  the  new  dock  line  thus  establish- 
ed, for  a  distance  of  871  feet  at  a  cost  of 
$12,614.98,  as  mentioned  In  the  findings. 

The  proceedings  for  widening  and  deepen- 
ing tbe  harbor  were  at  first  commenced  Id 
November,  1897,  under  the  General  Statutes. 
For  that  purpose,  surveys,  plats,  and  descrip- 
tions of  the  lands  to  be  taken  therefor  were 
made  and  reported  to  the  common  council 
and  filed  with  the  dty  clerk,  and  adopted  as 
prescribed  in  section  895,  Rev.  St  1898,  as 
late  as  March  7,  1898;  and  the  city  clerk  was 
thereupon  directed  to  give  notice  of  an  appli- 
cation to  be  made  for  the  selection  and  ap- 
pointment of  a  Jury  to  condemn  and  appraise 
tbe  property  to  be  so  taken,  as  prescribed  in 
section  896.  An  attempt  was  made  to  vacate 
a  portion  of  the  street  mentioned,  without  no- 
tice to  tbe  parties  Interested,  November  14, 
1888,  but  the  same  was  reconsidered  Decem- 
ber 6,  1898;  and  thereupon  notice  was  given 
by  publication  for  the  vacation  of  the  portion 
of  the  street  mentioned,  and  tbe  city  claims 
that  it  was  duly  vacated  January  3,  1899. 
The  dock  line  was  not  established  ontll 
March  20,  1899,  and  then  plans,  spedflca- 
tlons,  and  estimates  were  dbrected  to  be 
made,  and  the  same  were  made,  reported,  and 
adopted,  in  June,  1899.  Thereupon,  and  in 
August  1899,  the  board  of  public  works  were 
directed  to  build  the  dock  as  directed  In  the 
ordinance  therefor,  adopted  July  19,  1899, 
and  to  take  charge  of  the  same  as  prescrib- 
ed in  the  dty  charter.  The  General  Statutes 
under  which  the  proceedings  were  at  Qrst 
instituted  are  sections  895-904.  Rev.  St  1898, 
Inclusive.  These  sections  are  all  contained 
in  the  chapter  on  "Villages,"  but  another 
section  of  the  statutes,  contained  in  the  chap- 
ter entitled  "General  Provisions  Relating  to 
MunidpaUties  Including  Cities  of  Both  Class- 
es," provides  that  "the  board  of  trustees  of 
every  such  village  and  the  common  coundl 
of  every  dty  may  exercise  all  the  powers 
conferred  on  village  boards  by  sections  895  to 
904,  inclusive,  and  proceed  in  the  manner 
therein  prescribed  to  •  •  •  alter,  widen 
or  straighten  any  water-course,  or  take 
ground  •  •  •  for  the  use  or  Improvement 
of  a  hurbor,  as  well  as  by  the  provisions  of 
their  respective  charters;  and  the  provisions 
of  tbe  sections  aforesaid  shall  be  taken  as 
applicable  to  such  villages  and  cities."  Sec- 
tion 927,  Rev.  St.  1898.  Under  these  sections. 
It  is  provided  that  whenever  the  commo]» 
council  of  any  dty  "shall  Intend  to    *    *    * 
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«Iter,  widen  or  stralgbten  -water-coTirses 
therein,  or  take  grounds  for  the  use  or  Im- 
prorement  of  a  harbor,  and  It  shall  be  neces- 
sary to  take  private  property  therefor,  they 
shall  cause  an  accurate  survey  and  plat 
thereof  to  be  made  and  filed  with  the  clerk," 
and  they  may  purchase  or  take  by  donation 
or  condemnation.  In  the  manner  prescribed, 
such  grounds  as  may  be  needed  therefor. 
Section  895.  In  such  condemnation  proceed- 
ings, tbe  Jury  must  first  find  the  necessity 
for  the  taking,  and  then  the  common  coun- 
cil may  enact  an  ordinance  for  "altering, 
widening  or  straightening  any  such  watei^ 
course,  or  for  the  use  or  improvement  of  a 
harbor,  bat  Bhall  not  eoter  upon  any  such 
land  therefor  until  the  owner  be  paid  in  full 
tbe  damages  awarded  him."  Section  902. 
Tbe  statute  then  provides  that  "for  the  pur- 
pose of  payment  of  the  expenses,  including 
all  damages  and  costs  Incurred  for  the  tak- 
ing of  private  proi>erty  and  of  making  any 
improvement  mentioned  in  the  last  preced- 
ing section,  the  village  board  [the  common 
council  of  a  dty]  may,  by  resolution,  levy  and 
assess  the  whole  or  any  part,  not  less  than 
half,  of  such  expenses,  as  a  tax  upon  such 
property  as  they  shall  determine  Is  specially 
benefited  thereby,  making  therein  a  list 
thereof  in  which  shall  be  described  every  lot 
or  parcel  of  land  so  assessed  with  the  name 
of  tbe  owner  thereof,  if  known,  and  the 
amount  levied  thereon  set  opposite."  Section 
'jOS.  No  levy  or  any  tax  or  assessment  of  the 
whole  or  any  part  of  the  expenses  of  building 
such  dock  was  ever  made  upon  such  prop- 
erty as  the  common  council  determined  or 
might  hare  determined  to  be  "specially  ben- 
efited thereby,"  as  prescribed  in  tliat  sec- 
tion. It  is  unnecessary  to  inquire  whether 
flie  plalntur  might  have  been  compelled  to 
pay  one-half  or  any  part  of  the  expense  of 
bnUdlng  such  dock,  under  such  Oeneral  Stat- 
ntes,  since  there  was  no  attempt  to  compel 
b)m  to  make  such  payment  under  those  stat- 
utes. On  the  contrary,  plans,  specifications, 
and  estimates  of  the  cost  of  building  such 
dock  871  feet  long  were  made  and  adopted  by 
the  common  council  in  the  summer  of  1899; 
and  on  August  7,  1899,  the  board  of  public 
works  were  directed  to  take  charge  of  the 
work  and  to  cause  the  dock  to  be  built 
according  to  such  plans,  specifications,  and 
estimates  "as  provided  by  the  city  char- 
ter," if  the  plaintiff  should  fall  to  begin  the 
building  of  the  dock  within  80  days  after 
notice  therefor.  Notice  was  thereupon  given 
to  tbe  plaintiff  to  build  such  dock,  which  be 
declined  to  do;  and  the  board  of  public 
works  thereupon  proceeded  to  cause  the  dock 
to  be  built,  as  mentioned  In  the  statement  of 
facts.  The  precise  question  presented  Is 
whether,  by  virtue  of  the  provisions  of  tbe 
dty  charter,  the  plaintiff  can  be  compelled 
to  pay  $12,614.98,  the  amount  of  tbe  expense 
fif  bnlldttng  such  dock. 

Tbe  provisions  of  the  dty  charter  relied 
opoD  sre  contained  In  sections  65,  66,  67,  76, 


77,  c  40,  pp.  206,  207,  215,  216,  Laws  1891, 
and  are  as  follows: 

"Sec.  66.  The  common  council  may  by  or- 
dinance or  resolution  order  •  •  •  the 
building  and  repair  of  lake  shore  protection, 
•  •  •  the  Improvement  and  dredging  of 
the  harbor,  the  building  and  repair  of  docks 
along  Root  river,  and  the  filling  of  the  lota 
adjoining  such  docks,  the  abatement  of  nui- 
sances upon  private  property.  •  •  •  The 
common  council  ordering  such  work  shall  re- 
quire tbe  making  of  such  Improvements  or 
doing  such  work  in  accordance  with  such 
plans,  profiles  and  specifications  filed  with 
the  city  clerk  •  •  •  and  shall  direct  the 
board  of  public  works  to  take  charge  thereof. 

"Sec.  66.  Every  ordinance  or  resolution  re- 
quiring the  building  or  repair  of  docks,  the 
dredging  of  the  harbor  or  river  and  filling 
of  lots,  or  tbe  abatement  of  nuisances  on  pri- 
vate premises  shall  require  the  respective 
owners  of  tbe  real  estate  in  front  of  or  upon 
which  such  work  is  to  be  done,  to  build,  re- 
build or  repair  such  docks,  to  dredge  the 
harbor  to  a  distance  of  fifty  feet  from  their 
dock  lines,  or  to  fill  such  lots,  or  to  abate 
such  nuisances,  within  a  reasonable  time 
therein  to  be  specified,  but  not  to  be  less  than 
ten  days  from  the  publication  of  such  ordi- 
nance or  resolution.  Tbe  publication  of  such 
ordinance  or  resolution  In  tbe  official  paper 
of  the  city  shAU  be  a  sufficient  request  upon 
such  owners  to  perform  such  work,  or  to 
make  such  Improvements. 

"Sec.  67.  If,  after  the  expiration  of  the  time 
limited  for  the  building  or  repairing  of  docks, 
filling  of  lots,  dredging  of  Root  river  or  abat- 
ing any  nuisance  by  the  owners  of  property 
such  work  or  Improvement  shall  remain  un- 
done, the  board  of  public  works  may  adver- 
tise for  bids  and  award  the  contract  for  such 
work,  and  the  cost  of  such  work  done  upon 
or  in  front  of  such  real  estate  shall  be  char- 
ged and  levied  as  a  special  assessment  upon 
the  several  parcels  of  land  in  front  of  or  up- 
on which  said  work  shall  have  been  done, 
and  such  assessment  shall  be  made  by  the 
board  of  public  works  and  be  filed  with  the 
dty  clerk." 

"Sec.  76.  All  contracts  for  the  performance 
of  work  for  which  special  assessments  are 
authorized,  shall  contain  a  provision  that  the 
contractor  shall  receive  In  payment  the  cer- 
tificates of  special  assessments  upon  the  par- 
ticular lots  or  parcels  of  land  liable  to  be 
assessed  therefor,"  etc. 

Section  77  provides  for  the  issue  of  certifi- 
cates of  special  assessments  by  the  board  of 
public  works,  and  the  mode  of  collecting  the 
same,  and  that  sales  of  delinquent  special 
assessments  and  certificates  for  special  as- 
sessments shall  be  Hens  upon  the  lots  or  par- 
cels of  land  against  which  the  same  shall  be 
respectively  chargeable. 

Counsel  for  the  plaintiff  contends  that  such 
provisions  of  the  charter  do  not  purport  to 
confer  any  power  or  authority  upon  the  com- 
mon council  in  respect  to  the  building  of 
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docks,  nor  In  respect  to  the  collecting  of  tbe 
cost  thereof,  nnder  the  circumstances  of  this 
case;  that  these  sections,  when  read  together, 
do  sot  refer  to  any  Improvement  such  as  is 
described  in  this  record;  and  that  they  mere- 
ly authorize  the  common  council  to  adopt 
and  enforce  police  regulations  with  reference 
to  the  keeping  of  the  premises  of  owners 
abutting  upon  navigable  streams  In  a  safe 
and  proper  state  of  repair. 

For  the  purposes  of  this  appeal,  we  shall 
assume  that  tbe  charter  proTlsions  mentfon- 
ed  were  intended  to  apply,  and  do  In  terms 
apply,  to  the  construction  of  a  dock  like  tbe 
one  in  question.  We  shall,  moreover,  as- 
sume, as  counsel  for  the  ci^  contend,  that 
the  plaintiff  is  a  riparian  proprietor  abut- 
ting on  the  harbor  as  now  constructed— unin- 
cumbered by  the  public  easement  of  any 
street  Upon  such  assuniptlons,  the  Impor- 
tant question  presented  is  whether  such  pro- 
visions are  valid  and  enforceable  against  tbe 
plaintiff  in  the  case  at  bar.  The  charter  no- 
where provides  for  any  assessment  upon  such 
property  as  may  be  specially  benefited.  As 
we  understand,  counsel  for  the  city  seek  to 
maintain  the  assessment  against  the  plaintiff 
upon  the  broad  ground  that  the  city  placed  a 
valuable  Improvement  upon  the  plaintttTs 
land;  that  the  plaintiff  knew  the  work  was 
in  progress,  and  encouraged  the  same  by  con- 
veying to  tbe  United  States  the  small  piece 
of  land  at  the  extreme  east  end  of  the  dock 
line  December  22,  18^,  as  mentioned;  and 
hence  that  the  plaintiff  is  estopped  from 
questioning  the  validity  of  such  assessment 
in  a  court  of  equity.  It  is  conceded  that  tbe 
plaintiff  refused  to  build  the  dock,  and  there 
is  no  pretense  that  he  ever  promised  or  con- 
sented to  pay  the  expense  thereof.  It  is  not 
the  case  of  mere  irregularities  and  failures 
to  comply  with  minor  statutory  requirements, 
as  in  some  of  the  cases  cited  by  counsel,  and 
many  others  which  might  be  cited.  There  is 
a  broad  distinction  between  such  irregulari- 
ties and  failures  while  proceeding  under  au- 
thority of  law,  and  proceedings  contrary  to 
law  or  without  law.  Drummond  v.  City  of 
Eau  Claire,  85  Wis.  656,  560-664,  55  N.  W. 
1028,  and  cases  there  cited;  Jorgenson  v.  City 
of  Superior,  111  Wis.  661,  567,  568,  87  N.  W. 
565.  The  proposition  urged  by  counsel  for 
the  city  involves  the  surrender  by  the  plain- 
tiff of  a  strip  of  land  along  the  shore  of  the 
harbor  for  a  distance  of  871  feet  for  a  public 
dock,  and  then  the  right  to  compel  him  to 
construct  thereon,  or  to  pay  the  expense  of 
such  construction  of  a  public  dock,  according 
to  the  plans  and  specifications  so  prescribed 
by  the  city.  Such  dock  is  not  only  for  the 
benefit  of  the  citizens  of  Bacine  and  Wiscon- 
sin, but  for  the  convenience  of  domestic  and 
interstate  and  foreign  commerce.  If,  by  the 
charter  provisions  in  question,  the  plaintiff 
can,  regardless  of  special  benefits,  be  com- 
pelled to  construct  such  dock  on  bis  own  land 
and  at  his  own  expense,  or  to  pay  for  the 
txpense  of  such  construction,  then  Constitn- 


tions  are  of  littie  value.  Tbe  Oonstitattcm  of 
this  state  declares  that  "the  property  of  no 
person  shall  be  taken  for  public  use  without 
Just  compensation  therefor."  Section  13,  art 
1.  So  the  Constitution  of  the  United  States 
expressly  prohibits  the  state  from  depriving 
any  person  of  his  property  without  due  pro- 
cess of  law.  Section  1,  art.  14,  Amend.  It 
was  held  many  years  ago  by  the  Supreme 
Court  of  the  United  States  that  "the  owner 
of  land  bounded  by  a  navigable  river  has 
certain  riparian  rights,  whether  hla  tttie  ex- 
tends to  the  middle  of  the  stream  or  not 
Among  these  are  free  access  to  tbe  navigable 
part  of  the  stream,  and  the  right  to  make  a 
landing,  wliarf,  or  pier  for  ids  own  use,  or  for 
the  use  of  the  public.  These  rights  are  val- 
uable, and  are  property,  and  can  be  taken 
for  the  public  good  only  when  due  compen- 
sation is  made.  They  are  to  be  enjoyed  sub- 
ject to  such  general  rules  and  laws  as  the 
Legislature  may  prescribe  for  tbe  protection 
of  the  public  right  in  the  river  as  a  navigable 
stream."  Yates  v.  Milwaukee,  10  Wall.  497, 
19  L.  Ed.  984.  See,  also,  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166,  20  L.  Ed.  557;  Pear^ 
sail  V.  Supervisors,  74  Mich.  558,  42  N.  W. 
77,  4  li.  B.  A.  198;  Willamette  Ironworks  v. 
Oregon  By.  ft  Nav.  Co.,  26  Or.  224,  37  Pae. 
1016,  29  L.  B.  A.  88,  46  Am.  St  Rep.  620. 
In  this  last  case  it  was  held  that  "any  stru^ 
ture  on  a  street  which  is  subversive  of  and 
repugnant  to  its  use  and  efficiency  as  a  pub- 
lic thoroughfare  is  not  a  legitimate  street  nse 
and  imposes  a  new  servitude  on  the  rights 
of  abutting  owners  for  which  compensation 
must  be  made.  The  use  of  a  street  for  oth- 
er than  legitimate  street  purposes,  which  con- 
stitutes any  impairment  of  or  interference 
with  the  easements  of  an  atiutting  owner,  is 
a  taking  of  his  property,  within  the  meaning 
of  the  Constitution."  In  the  Michigan  case 
cited,  proceedings  were  instituted  to  discon- 
tinue a  portion  of  a  state  road,  and  it  was 
held  that  "the  benefits  to  be  received  by  a 
person  whose  land  is  taken  by  the  public  for 
a  road  are  a  part  of  the  consideration  for  tbe 
release  of  the  land,  or  its  condemnation  for 
that  purpose,  and  when  once  vested  in  him. 
or  he  becomes  entitled  thereto,  are  as  mucb 
his  property  as  the  land  itself;  and  neither 
the  state,  nor  any  of  its  subordinate  agencies, 
can  deprive  him  of  them  without  notice,  a 
finding  of  public  necessity,  and  compensation 
ascei-talned  by  a  constitutional  Jury."  TfaU 
court  has  held  that  "the  Legislature  of  tMs 
state  may  authorize  municipal  corporations 
to  levy  special  assessments  upon  tbe  adjoin- 
ing lots  for  the  improvement  of  highways  by 
land  or  water  within  the  municipality.  Un- 
der the  charter,  •  •  •  abutting  property 
could  be  assessed  for  highway  improvements 
only  to  the  extent  to  wlilch  it  was  actually 
benefited";  otherwise  "the  assessment  is  in- 
valid. Where  such  an  assessment  is  invalid, 
equity  will  restrain  the  issue  of  the  certifl- 
cate  to  the  contractor."  Johnson  v.  City  of 
MUwankee,  40  Wis.  315,  324.-   In  that  case. 
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B;aii,  O.  J.,  apfly  Bald:  "We  rest  onr  decision, 
not  upon  tbe  rale  of  aaseasment,  but  upon 
the  necessity  of  assessment,  fairly  and  ac- 
toally  made,  upon  actual  view  of  the  prem- 
ises to  be  assessed,  of  the  benefits  actually 
accmlng  to  the  premises  by  the  trnprove- 
ment."  In  a  later  case  It  was  held  that, 
where  tbe  assessment  In  such  a  case  Is  void, 
the  lot  owner  "may  proceed  in  equity  to  set 
■side  a  tax  sale  and  certificate  based  there- 
on." Llebermann  ▼.  City  of  Milwaukee,  89 
Wis.  386.  348,  61  N.  W.  1112.  Mr.  Justice 
Plnn«y,  speablng  for  the  court,  there  said: 
"We  are  impressed  with  the  necessity  that  a 
strict  compliance  with  tbe  law  on  all  points 
■ftecting  the  substantial  Justice  of  the  as- 
sessment la  an  essential  condition  to  a  valid 
assessment,  and  that  the  assessment  must 
show  upon  its  face  that  the  board  has  con- 
sidered and  passed  upon  all  questions  made 
material  by  the  statute,  and  the  results  at 
which  they  have  arrived."  To  the  same  ef- 
fect, Hayes  v.  Douglas  County,  92  Wis.  429, 
411,  65  N.  W.  482,  81  L.  R.  A.  218,  53  Am. 
St  Sep.  926;  Kersten  T.  City  of  Milwaukee, 
106  Wis.  200,  204,  81  N.  W.  94S,  1103,  48  L. 
R.  A.  851.  Tbe  Supreme  Oonrt  of  the  Unit- 
ed States  baa  recently  declared  the  true  rule 
applicable  In  a  case  like  this  as  follows:  "The 
principle  underlying  special  assessments  up- 
on private  property  to  meet  the  cost  of  public 
Improvements  Is  that  the  property  ui>on 
which  they  are  Imposed  Is  peculiarly  benefit- 
ed, and  therefore  that  the  owners  do  not  in 
Iict  pay  anything  In  excess  of  what  they  re- 
edve  by  reason  of  such  Improvement  Tbe 
exaction  from  the  owner  of  private  property 
of  the  cost  of  a  public  improvement  in  sub- 
stantial excess  of  the  special  benefits  accru- 
ing to  him  is,  to  the  extent  of  such  excess,  a 
taking,  under  the  guise  of  taxation,  of  pri- 
vate property  for  public  use  without  compen- 
aation."  Norwood  v.  Baker,  172  U.  S.  269, 
18  Sop.  Ct  187,  43  U  Ed.  443.  That  was  a 
case  In  equity,  the  same  as  this.  Id.,  172  U. 
8.  290,  19  Sup.  Gt  187,  43  L.  Bd.  443.  The 
case  was  considered  In  the  later  case  of 
French  v.  Barber  Asphalt  Paving  Co.,  181  U, 
&  324,  21  Sup.  Ot  625,  46  L.  Bd.  879,  In 
which  the  court  divided,  but  the  majority  of 
the  conrt,  as  well  as  the  minority,  reaffirm  the 
decision  In  Norwood  v..  Baker,  supra.  French 
T.  Paving  Co..  181  U.  &  325,  844,  349,  359, 
368.  369.  21  Snp.  Ct  625,  46  L.  Ed.  879.  The 
principles  therein  declared  certainly  apply 
to  the  case  at  bar,  for  here  the  question  of 
special  benefits  were  not  provided  for  in  the 
cliarter— much  lees,  considered  by  tbe  city  au- 
thorities. The  suggestion  that  the  provision 
of  the  charter  to  compel  riparian  proprietors 
to  construct  such  docks  at  thetr  own  expense 
on  their  own  land  are  Justifled  as  an  exercise 
of  the  police  power  of  the  state  is  without 
foDDdatlon.  Certainly  the  dock  was  not  es- 
Nntiai  to  promote  the  health,  peace,  morals, 
edocatlon,  or  the  good  order  of  the  people; 
nor  do  we  think  such  enforced  contribution 
h  a  legitimate  exercise  of  any  of  the  police 


powers  of  the  state.    We  find  no  error  in  tiie 
record. 

The  Judgment  of  the  drcnlt  court  Is  af- 
firmed. 


WALLACE  V.  ST.  JOHN. 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

UARRIBD  WOMEN— ESTATB  IN  JOINT  TBNANCT 
-CONVKYANCB  BY  WIFE. 

1.  Under  Rev.  St  1878,  {  2067,  dividing  es- 
tates as  to  number  and  connection  of  owners 
into  estates  in  severalty,  in  joint  tenancy,  and 
in  common;  sections  2068  and  2069,  providing 
that  grants  to  two  persons,  excepting,  among 
others,  grants  to  husband  and  wife,  shall  be 
constrned  to  create  estates  in  common  unless 
expressly  declared  to  be  in  joint  tenancy;  sec- 
tion 2340,  making  the  real  estate  of.  a  married 
woman  "of  every  description,  including  ali  held 
In  join  tenancy  with  her  husband,"  her  separate 
property  as  if  she  were  unmarried;  and  section 
23^,  providing  that  a  married  woman  may  re- 
ceive by  grant  estates  "of  any  description,  in- 
cluding afl  held  in  ^oint  tenancy  with  her  hus- 
band" as  if  unmarried — where  a  grant  is  made 
to  husband  and  wife  as  such,  she  may  convey 
her  interest  without  her  husband's  consent,  to 
a  third  party,  who  will  then  hold  as  tenant  In 
common  with  the  husband  of  the  fee  in  the 
land,  as  well  as  the  rents  and  profits  during  her 
life. 

Appeal  from  Circuit  Court,  Milwaukee 
County;    Warren  D.  Tarrant  Judge. 

Action  by  Joseph  C.  Wallace  against 
Charles  W.  St  John  individually  and  as  ad- 
ministrator of  the  estate  of  Agnes  J.  Wal- 
lace, deceased.  From  a  Judgment  In  favor 
of  plaintUf,  defendant  appeals.    Reversed. 

This  is  an  action  to  quiet  the  title  to  the 
lands  described.  Issue  being  joined  and  trial 
bad,  the  court  found  as  matters  of  fact  In 
efTect:  That  In  1869  the  plaintiff,  Joseph  O. 
Wallace,  and  one  Agnes  J.  Wallace,  since  de- 
ceased, were  married,  and  continued  to  be 
husband  and  wife,  and  to  reside  In  Milwau- 
kee, until  December  15,  1901,  when  Agnes 
J.  Wallace  died  Intestate  In  Milwaukee. 
That  thereupon  the  defendant,  Charles  W. 
St  John,  her  son  by  a  former  marriage,  was 
duly  appointed  and  qualified  as  administra- 
tor of  her  estate.  That  Agnes  J.  Wallace  had 
no  children  by  the  plaintiff.  That  July  17, 
isiss,  the  plaintiff  purchased  from  (me  Leahy, 
In  consideration  of  $4,000  paid  by  him,  cer- 
tain land  described,  and  a  warranty  deed 
thereof,  running  to  the  said  Joseph  C.  and 
Agnes  J.  Wallace,  as  husband  and  wife,  was 
on  that  day  duly  executed,  witnessed,  and 
acknowledged  by  tbe  said  Leahy,  and  there- 
upon was  on  the  same  day  recorded  In  the 
register's  office;  all  of  which  was  done  by  the 
direction  of  the  plaintiff.  That  June  2,  1888, 
tbe  plaintiff  purchased  from  one  Prentiss,  In 
consideration  of  $8,000,  paid  by  him,  certain 
other  real  estate  described,  and  a  warranty 
deed  thereof  running  to  Joseph  C.  and  Agnes 
J.  Wallace,  as  husband  and  wife,  was  on  that 
day  duly  executed,  witnessed,  and  acknowl- 
edged by  the  said  Prentiss,  and  thereupon 
was  on  June  5,  1888,  recorded  In  the  regis- 
ter's office.   Tbat  the  plaintiff  erected  a  house 
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upon  tbe  first  piece  of  land  mentioned,  and 
he  and  bis  wife,  A^nes  J.  Wallace,  lived  in 
and  occupied  the  same  as  a  homestead.  Oc- 
tober 7,  1901,  Agnes  J.  left  their  home  with- 
out the  knowledge  or  consent  of  the  plain- 
tiff, and  went  and  lived  at  a  place  in  Mil- 
waukee provided  by  her  son,  the  defendant, 
Charles  W.  St.  John.  While  living  there,  and 
about  two  months  before  her  death,  she  com- 
menced an  action  of  divorce  against  the  plain- 
tiff, which  was  still  pending  and  nndeter^ 
mined  at  the  time  of  her  death.  In  the  lat- 
ter part  of  November,  1901,  she  voluntarily 
returned  to  her  home,  and  remained  there 
until  her  death,  December  15,  1901.  That 
on  the  same  day  the  action  for  divorce  was 
commenced— October  14,  1901— and  while  she 
was  so  living  away  from  the  plaintiff,  and 
without  his  knowledge  or  consent,  she  exe- 
cuted, acknowledged,  and  delivered  a  deed 
dated  on  that  day  running  to  the  defendant, 
Charles  W.  St.  John,  conveying  to  him  an 
undivided  one-half  of  both  parcels  of  real 
estate  mentioned  for  a  consideration  therein 
recited  to  be  $7,500,  and  that  said  deed  was 
recorded  in  the  register's  office  on  the  same 
day.  That  the  only  consideration  therefor 
was  a  note  and  mortgage  back  from  Charles 
W.  St  John  to  Agnes  J.  Wallace,  covering 
the  same  lands,  for  $7,500,  duly  executed, 
witnessed,  and  acknowledged,  and  which  was 
recorded  on  the  same  day.  The  defendant, 
Charles  W.  St  John,  in  his  individual  capac- 
ity, has  ever  since  such  conveyance  to  him 
by  his  mother  claimed  to  be  the  owner  and 
holder  of  such  undivided  half  of  the  two  par- 
cels of  real  estate  mentioned  pursuant  to 
such  deed,  and  in  bis  capacity  as  administra- 
tor he  claims  to  be  the  owner  and  holder  of 
said  note  and  mortgage  of  $7,500.  That  no 
part  of  the  note  has  ever  been  paid.  And 
as  conclusions  of  law  the  court  found,  in 
effect:  That  the  deed  from  Leahy  to  Jo- 
seph 0.  and  Agnes  J.  Wallace  and  the  deed 
from  Prentiss  to  Joseph  C.  and  Agnes  J. 
Wallace  created  in  them  an  estate  by  tbe 
entirety  in  each  of  the  two  parcels  of  land 
respectively  conveyed  to  them,  and  that  both 
of  said  parcels  of  real  estate  were  held  by 
them  as  tenants  by  the  entirety  at  the  time 
of  the  execution  and  delivery  of  the  deed  by 
Agnes  J.  Wallace  to  her  son,  Charles  W.  St 
John,  and  likewise  at  the  time  of  her  death, 
December  16,  1901.  That  the  deed  ttom 
Agnes  J.  Wallace  to  Charles  W.  St  John  con- 
veyed no  title  to  or  interest  in  the  two  par- 
cels of  land  mentioned  except  tbe  life  inter- 
est of  Agnes  J.  Wallace  in  the  usufruct  there- 
of, and  that  the  mortgage  g^ven  by  Charles 
W.  St  John  to  Agnes  J.  Wallace  created  no 
lien  upon  the  two  parcels  of  land,  except 
upon  the  life  interest  of  Agnes  J.  Wallace 
In  the  usufruct  of  the  two  parcels  of  land 
conveyed  by  her  to  Charles  W.  St  John,  and 
that  tbe  interest  conveyed  by  the  deed  and 
the  Hen  of  the  mortgage  thereon  terminated 
with  the  death  of  Agnes  J.  Wallace,  Decem- 
ber 15,  lOOL    That  tbe  plaintiff,  ai  tbe  sur- 


vivor of  his  wife,  Agnes  J.,  is  tbe  owner  In 
fee  simple  of  both  said  parcels  of  land,  and 
is  entitled  to  Judgment  in  this  action  adjudg- 
ing that  the  deed  from  Leahy  to  Joseph  C. 
and  Agnes  J.  Wallace,  and  also  the  deed 
from  Prentiss  to  Joseph  C.  and  Agnes  J. 
Wallace,  respectively  conveyed  to  them  an 
estate  by  the  entirety  in  each  of  the  two  par^ 
eels  of  land,  and  that  both  of  said  parcels 
of  land  were  held  by  them  as  tenants  by  the 
entirety  at  the  time  of  the  execution  and  de- 
livery of  the  deed  by  Agnes  J.  Wallace  to 
Charles  W.  St  John,  and  likewise  at  tbe  time 
of  her  death,  December  15,  1901.  Also  ad- 
Judging  that  all  right  title,  and  interest  in 
and  to  the  land  conveyed  by  the  deed  from 
Agnes  J.  Wallace  to  Charles  W.  St  John,  and 
likewise  the  lien  upon  said  lands  of  the  mort- 
gage given  by  Charles  W.  St  John  to  Agnes 
J.  Wallace,  terminated  with  tbe  death  of 
Agnes  J.  Wallace,  December  15,  1901.  Also 
adjudging  that  the  plaintiff,  as  the  sorviror 
of  Agnes  J.  Wallace,  Is  the  owner  in  fee  sim- 
ple of  both  of  said  parcels  of  land  free  and 
clear  from  the  lien  of  the  said  mortgage  giv- 
en by  Charles  W.  St  John  to  Agnes  J.  Wal- 
lace, and  from  any  other  claim  of  tbe  defend- 
ant either  individually  or  as  administrator  of 
the  estate  of  Agnes  J.  Wallace,  deceased; 
and  also  adjudging  that  Charles  W.  St  John 
individually  or  as  snch  administrator  be  for- 
ever barred  against  having  or  claiming  any 
rlght  or  title  to  or  interest  in  either  of  said 
parcels  of  land  adverse  to  the  plalntUf,  and 
that  the  plaintiff  recover  his  taxable  costs 
herein  against  the  defendant;  and  ordered 
Judgment  to  be  entered  accordingly.  EYom 
tbe  Judgment  entered  thereon,  accordingly, 
the  defendant  Charles  W.  St  John,  Individ- 
ually and  as  such  administrator  brings  this 
appeal. 

Quarles,  Spence  &  Quarles,  for  appellant. 
Cary,  Upham  &  Black,  for  respondent 

CASSODAY,  C.  J.  (after  stating  the  facts). 
There  la  no  conflict  in  the  evidence.  Tbe 
controversy  is  as  to  the  law  applicable  to 
the  undisputed  facts.  For  13  years  the  plain- 
tiff and  his  wife,  Agnes  J.,  held  the  title  to 
all  the  lands  in  question  by  deeds  running 
to  them  as  husband  and  wife.  Two  months 
before  her  death,  the  wife,  Agnes  J.,  deeded 
the  undivided  one-half  of  all  of  such  lands 
to  the  defendant  her  son  by  a  former  mar- 
riage, and  took  back  a  mortgage  for  the  pur- 
chase price.  The  defendant  claims  to  be  the 
owner  of  such  undivided  one-half  of  such 
lands  by  virtue  of  that  deed,  and  as  admlnia- 
trator  he  claims  to  be  the  owner  of  the  mort- 
gage. This  is  an  action  to  set  aside  that 
deed  and  mortgage,  and  to  have  the  unin- 
cumbered title  to  all  of  such  lands  adjudged 
to  be  in  tlie  plaintiff.  In  support  of  tbe 
plaintlfTs  claim,  his  counsel  contends,  and 
the  trial  court  held,  in  effect,  that  during  the 
13  years  mentioned  the  plaintiff  and  his  wife, 
Agnes  J.,  held  tbe  title  to  all  such  lands  as 


Digitized  by 


Google 


Wll4 


WAIiIiACB  V.  ST.  JOHN. 


199 


tenants  by  the  entirety;  and  hence  that  the 
deed  from  Agnes  J.  to  the  defendant  end  the 
mortgage  back  were  both  noil  and  void,  ex- 
c^  as  to  the  OBofmct  of  the  lands  during 
the  two  months  Immediately  preceding  the 
death  of  Agnes  J.  The  question  presented 
is  rery  Important,  and  may  be  involved  in 
the  title  to  nmnerons  estates.  It  lias  re- 
ceived rery  careful  consideration  from  every 
member  of  this  comrt.  It  is  certainly  not 
tree  from  difficulty.  It  Is  not  easy  to  har- 
monise by  construction  the  statutes  appli- 
cable, enacted  as  they  were  at  different  times 
remote  frmn  each  other,  and  having  different 
objects.  To  ascertain  the  true  meaning  of 
such  statutes,  it  seems  to  be  necessary  to 
trace  their  history  and  the  rules  of  the  com- 
mon law  which  they  were  designed  to  modi- 
fy, as  well  as  the  decisions  construing  such 
statutes.  In  the  case  of  Ketchum  v.  Wals- 
worth,  5  Wis.  96,  68  Am.  Dec.  49,  seemingly 
relied  upon  by  counsel  for  the  plaintiff,  the 
land  was  conveyed  to  the  husband  and  wife 
In  1846,  and  the  husband  died  intestate  July 
22,  1849— more  than  five  months  prior  to  the 
time  when  the  Revised  Statutes  of  1849  Wient 
into  effect.  See  chapter  157,  p.  747,  of  those 
■tatutes.  The  question  there  presented  was 
wbethw  the  wife,  as  survivor  of  her  hus- 
band, at  common  law  and  under  the  terri- 
torial statute  of  1839  (page  17^  took  the 
whole  estate  freed  from  the  debts  of  her 
husband;  and  It  was  there  held,  among  other 
things,  that  she  did,  and  that  "at  common 
law,  where  an  estate  is  granted  to  husband 
and  wife,  they  take  by  entireties,  and  not 
by  moieties.  Neither  can  sell  without  the 
consent  of  the  other,  and  the  survivor  takes 
the  whole.  •  •  •  The  words  of  convey- 
ance which  would  make  two  other  persons 
Joint  tenants  would  make  the  husband  and 
wife  tenants  of  the  entirety."  Such  ter- 
ritorial statute  was  very  different  from  any 
section  of  the  statute  here  involved.  Id.  pp. 
101,  102.  It  is  there  expressly  stated  tb«t 
the  sections  of  the  Revised  Statutes  of  1849, 
here  involved,  did  not  apply  to  that  case. 
Pages  101-104.  It  follows  that  that  decision 
la  of  no  significance  here,  except  as  It  reit- 
erates certain  rules  of  the  common  law, 
about  which  there  can  be  no  serious  differ- 
ence of  opinion.  So,  In  the  case  of  Brown 
r.  The  City  of  Baraboo,  90  Wis.  161,  164, 
1S5,  02  N.  W.  921,  80  L.  B.  A.  820,  the  con- 
troversy related  to  the  title  of  land  of  which 
George  W.  Brown  died  seised  December  16, 
1847,  and  without  wife  or  Issue;  and  It  was 
held  that  under  the  territorial  statute  cited 
the  land  descended  equally  to  his  father  and 
mother,  and  that,  '^s  they  took  by  descent, 
and  not  by  purchase,  as  by  grant  or  devise, 
*  *  *  they  took  as  tenants  In  common 
and  by  moieties,  and  not  by  entireties,  and 
therefore  that  upon  the  death  of  the  mother 
her  interest  did  not  go  to  the  father,  her 
husband,  by  right  of  survivorship."  That  de- 
cision furnishes  no  aid  in  construing  the  sec> 
tlons  of  the  statutes  here  under  considera> 


tion.  From  the  time  the  statutes  of  1S49 
went  Into  effect-January  1,  1850— down  to 
the  revision  of  the  statutes  of  1878,  there 
were  three  sections  of  the  statutes  contained 
In  chapters  on  "The  Nature  and  Qualities  of 
Estates  in  Real  Property,  and  the  Alienation 
Thereof,"  which  were  as  follows: 

"Sec.  43.  Estates,  In  respect  to  the  number 
and  connection  of  their  owners,  are  divided 
Into  estates  in  severalty,  in  Joint  tenancy, 
and  in  common;  the  nature  and  properties 
of  which,  respectively,  shall  continue  to  be 
such  as  are  now  established  by  law,  except 
BO  far  as  the  same  may  be  modified  by  the 
provisions  of  this  chapter. 

"Sec.  44.  All  grants  and  devises  of  lands, 
made  to  two  or  more  persons,  except  as  pro- 
vided In  the  following  section,  shall  be  con- 
strued to  create  estates  In  common,  and  not 
in  Joint  tenancy,  unless  expressly  declared  to 
be  in  Joint  tenancy. 

"Sec.  46.  The  preceding  section  shall  not 
apply  to  mortgages,  nor  to  devises  or  grants 
made  in  trust,  or  made  to  executors,  or  to 
husband  and  wife." 

Sections  43,  44,  and  45,  of  chapter  56,  Rev. 
St.  1849,  and  chapter  88,  Rev.  St  1858. 

In  February,  1850,  an  act  entitled  "An  act 
to  provide  for  the  protection  of  married  wo- 
men in  the  enjoyment  of  their  own  prop- 
erty," went  Into  effect  Chapter  44,  p.  29, 
Laws  1850.  That  act  was  Incorporated  Into 
the  first  three  sections  of  chapter  95  of  the 
Revised  Statutes  of  1858,  entitled  "Of  the 
Bights  of  Married  Women."  Such  statutes 
expressly  authorized  the  wife  to  "receive  by 
Inheritance,  or  by  gift,  grant,  devise,  or  be- 
quest, from  any  person  other  than  her  hus- 
band, and  bold  to  her  sole  and  separate  use, 
and  convey  and  devise,"  etc.,  "in  the  same 
manner  and  with  like  effect  as  if  she  were 
unmarried,"  etc.  Id.  8  3.  This  court  held 
early  that  the  principal  object  of  the  act 
"was  to  prevent  the  property  of  the  wife 
from  being  liable  for  the  debts  of  the  hus- 
band, and  from  being  sold  or  controlled  by 
him."  Wooster  v.  Northrup,  6  Wis.  245. 
Such  were  the  statutes  of  this  state  when 
the  case  of  Bennett  and  Wife  v.  Child,  19 
Wis.  362,  88  Am.  Dec.  692,  came  before  this 
court  for  consideration.  In  that  case  the 
plaintiffs  held  title  to  80  acres  of  land  by 
virtue  of  a  deed  running  to  them  as  husband 
and  wife,  executed  May  1,  1854,  and  the 
action  was  to  restrain  the  sheriff  from  Issu- 
ing a  deed  upon  the  execution  sale  against 
the  husband  alone,  and  to  set  aside  the  sher- 
UTs  sale.  The  plaintiffs  obtained  Judgment 
In  the  trial  court,  and  the  same  was  re- 
versed by  this  cotirt  In  the  brief  of  coun- 
sel for  the  defendants  In  that  case  it  was 
urged  that  by  the  rules  of  the  common  law 
and  sections  43,  44,  and  45  of  the  Revised 
Statutes  of  1849  and  1858,  above  cited,  the 
deed  to  husband  and  vrife  did  not  create  an 
estate  In  common,  nor  in  severalty,  but  a 
sort  of  Joint  tenancy,  within  the  meaning  of 
the  first  of  those  sections,  technically  known 
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at  oommm  law  as  "tenants  by  the  entirety"; 
tbat  the  effect  of  snch  deed  to  tansband  and 
wife  was  not  modified  or  changed  by  such 
statutes  giving  rights  to  married  wcMnen. 
Among  the  cases  cited  In  support  of  snch 
contention  were  cases  from  Massachnsetts 
holding  that  "a  conreyance  to  husband  and 
wife  In  fee  creates  a  Joint  tenancy,  and  not 
a  tenancy  In  commcm."  Shaw  t.  Hearsey,  5 
Mass.  521;  Fox  t.  Fletcher,  8  Mass.  274. 
This  court  took  tbat  Tlew  of  the  case,  and 
held,  under  the  sections  of  the  statutes  cited, 
that  "lands  granted  to  husband  and  wife" 
were  "held  by  them  as  at  common  law," 
and  that  such  statutes  giving  rights  to  mar- 
ried women  did  not  apply;  and  In  part  oyer- 
ruled  the  statement  contained  In  tbe  opinion 
In  Ketchum  v.  W'alsworth,  supra,  to  the  ef- 
fect that  neither  the  husband  nor  wife  could, 
without  the  consent  of  tbe  other,  alien  "any 
portion  or  Interest"  in  tbe  estate.  And  so 
it  was  held  in  that  case  that  "the  husband's 
Interest,  or  at  least  his  life  estate  In  such 
lands,"  was  "subject  to  sale  on  execution  for 
his  debt."  See,  also,  Smith  ▼.  Smith,  23  Wis. 
17Q,  180,  99  Am.  Dec.  153. 

Such  were  the  statutes  of  this  state  and 
the  decisions  under  them  when  the  Revised 
Statutes  of  1878  went  Into  effect  Did  those 
statutes  change  the  common-law  rule  so  as 
to  authorize  the  wife  to  sever  such  tenancy 
by  conveyance,  as  In  the  case  at  bar?  Coun- 
sel for  the  plaintiff  contend  that  "Joint  ten- 
ancles  and  tenancies  by  the  entirety  are  es- 
sentially different"  But  It  Is  well  establish- 
ed at  common  law  that  the  estate  created 
by  deed  to  husband  and  wife  Is  "essentiaUy 
a  Joint  tenancy,  modified  by  tbe  common-law 
doctrine  that  the  husband  and  wife  are  one 
person."  16  Am.  &  Eng.  E2.  L.  (2d  Ed.)  847, 
citing  numerous  cases,  among  others  Pray 
V.  Stebbins,  141  Mass.  219,  221,  4  N.  B.  824, 
65  Am.  Bep.  462.  Tbns  It  is  said  that:  "A 
tenancy  by  entireties  created  by  a  convey- 
ance to  husband  and  wife  resembles  in  some 
respects  a  Joint  tenancy.  In  both  tenancies 
the  title  and  estate  are  Joint,  and  both  have 
the  quality  of  survivorship.  But  the  estate 
of  Joint  tenants  is  divisible,  while  that  of 
tenants  by  entireties  is  indivisible.  The  for- 
mer are  seised  per  my  et  per  tout  while  tbe 
latter,  as  one  person  In  law,  are  seised  per 
tout  et  non  per  my.  Hence  in  a  Joint  ten- 
ancy either  tenant  may  convey  bis  share  to 
a  co-tenant  or  to  a  stranger,  while  neither 
tenant  by  entireties  can  convey  his  or  her 
Interest  so  as  to  affect  the  co-tenants'  Joint 
nse  of  tbe  property  during  their  Joint  lives, 
or  to  defeat  tbe  right  of  survivorship  upon 
the  death  of  either  of  the  co-tenants.  There 
may  be  partition  between  Joint  tenants, 
while  there  can  be  none  between  tenants  by 
entireties."  17  Am.  &  Kng.  E.  L.  (2d  S».) 
652.  Tbe  authorities  agree  tbat  this  indi- 
visibility of  tenancies  by  the  entirety  at  com- 
mon law  was  in  consequence  of  the  oneness 
9f  husband  and  wife  at  common  law.  16 
km.  Sc  ESng,  B.  h.  (2d  Ed.)  847.    Adjudica- 


tions dted  by  counsel  for  tbe  plaintiff  are  to 
tbe  same  effect  Stuckey  v.  Keefe's  Bx'is, 
26  Pa.  897,  399;  Diver  v.  Diver,  66  Pa.  1(M^ 
109.  The  changes  in  the  statutes  by  tbe  re- 
vision of  1878  necessarily  had  reter&nce  to 
snch  rules  of  tbe  common  law,  as  well  as  to 
prior  statutes.  Sections  43,  44,  and  45  of 
chapter  56  of  the  Bevlsed  Statutes  of  1849, 
and  chapter  83  of  tbe  Bevised. Statutes  of 
1858,  and  quoted  above,  were  copied  literal- 
ly into  the  Bevised  Statutes  of  1878  as  sec- 
tions 2067,  2068,  and  2069,  except  that  in  8e<s 
tion  2067  tbe  words  "these  statutes"  are  sub- 
stituted in  place  of  "this  chapter"  at  the 
end  of  section  43  in  the  prior  statute.  The 
change  is  significant  The  words  "this  chap- 
ter" In  snch  prior  statutes  were  confined  to 
"the  nature  and  qualities  of  estates  in  real 
property,  and  the  alienation  thereof,"  and 
necessarily  excluded  chapter  95  of  tbe  Be- 
vised Statutes  of  1858,  entitled  "Of  the  Bights 
of  Married  Women."  This  Is  made  plain  by 
the  revlset's  note  to  section  2067,  which  is 
as  follows:  "Section  2067  is  amended  by 
writing  these  statutes'  Instead  of  this  chap- 
ter* at  the  end,  as  there  are  other  provisions 
besides  those  In  this  chapter  affecting  such 
estates;  e.  g.,  in  the  chapter  on  the  rlglita 
of  married  women  tbe  Joint  tenancy  of  the 
common  law  in  case  of  husband  and  wife  is 
changed  so  that  it  shall  be  as  between  otba 
tenants."  The  words  "other  tenants"  mani- 
festly mean  oOier  Joint  tenants.  Tills  brings 
us  to  the  question  of  the  change  actually 
made  in  'the  Joint  tenancy  of  the  common 
law  in  case  of  husband  and  wife"  by  'the 
chapter  on  tbe  rights  of  married  women,"  as 
found  in  tbe  Bevised  Statutes  of  1878.  As 
indicated,  chapter  96,  Bev.  St  1858,  related 
to  property  which  the  wife  owned  or  might 
acquire  in  ber  own  right,  and  not  to  snch  as 
she  might  hold  Jointly  with  ber  husband. 
By  the  revision  of  1878  the  titie  <rf  the  chap- 
ter was  changed  to  "The  Property  Bights  of 
Married  Women."  Section  1  of  tbat  cliapter 
was  amended  by  inserting  Immediately  after 
the  word  "estate"  the  following  words,  "of 
every  description,  including  all  held  in  Joint 
tenancy  with  her  husband,"  so  tbat  tbe  same 
reads,  with  those  words  Inserted  in  italics, 
as  follows:  "The  real  estate  of  everg  io- 
toription,  intiuAing  M  held  in  joint  tenancy 
with  her  ku$band,  and  the  rents,  issues  and 
profits  thereof,  of  any  female  now  married, 
sliall  not  be  subject  to  the  disposal  of  her 
husband,  but  shall  be  her  sole  and  sepa- 
rate property  as  if  she  were  unmarried." 
Section  2340,  Bev.  St  1878.  So  section  3  of 
that  chapter,  which  authorised  the  wife  to 
receive  property  from  any  one  "other  than 
her  husband"  was  amended  by  Inserting  im- 
mediately after  the  words  "estate  therein" 
the  following  words,  "of  any  descilption,  in- 
cluding all  held  in  Joint  tenancy  with  her 
husband."  Section  2842,  Bev.  St  1878.  The 
revisers  say  in  their  note  to  section  2S40  that 
such  sections  are  "amended  so  as  to  provide 
more  certainly  tbat  all  tbe  real  estate  of  tta* 
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wife  shall  be  at  lier  sole  disposal.    It  is  sup- 
posed all  la  so  by  the  section  as  It  now  stands, 
except  the  single  case  of  a  joint  tenancy  by 
the  hnsbend.    That  that  case  ought  to  be 
ineladed  Is  well  Illostrated  by  the  consequen- 
ces which  happened  the  wife  In  the  case  of 
Bennett  -r.  Child.  19  Wis.  362,  88  Am.  Bee. 
602.    The  husband's  creditors  took  not  only 
bis  but  her  Interest  In  the  property  Jointly 
held,  leaving  her  only  the  chance  of  sur- 
TlTorshlp.    Under  the  rule  as  changed  by 
this  section  the  husband's  share  only  can  be 
disposed  of  by  him  or  his  credltois  without 
the  wife^s  action;  and,  thereby  the  joint  ten- 
ancy being  dissolved,  she  will  hold  her  in- 
terest in  common  with  the  taker  of  the  hus- 
band's share."    "Thus  It  appears,"  as  stat- 
ed in  Citizens'  Loan  &  Trust  Co.  T.  Witte, 
116  Wis.  64,  65,  92  N.   W.  443,  446,    "that 
both  sections,  as  so  amended,  as  well  as  the 
levisers  In  their  notes,  treat  the  estate  cre- 
sted by  deed  running  to  husband  and  wife, 
as  In  the  case  at  bar,  as  an  estate  'held  In 
joint  tenancy,'  Instead  of  being  held  as  ten- 
ants of  the  mtirety,  as  at  common  law." 
"Manifestly,   the   revisers  Intended  by  the 
amendments  to  cover  cases  of  tenants  of  the 
entirety  held  by  husband  and  wife,  especial- 
ly as  in  one  section  the  words  'held  In  joint 
tenancy,'  follow  the  words,  the  real  estate  at 
every  description,'  and  in  the  other  section 
follow  the   words   'any   Interest   or   estate 
therein  of  any  description,'  and  in  both  sec- 
tions they  are  followed  by  the  words,  'and 
the  renta,  issues  and  profits  thereof,'  or  their 
equiralent    Unless  that  is  so,  the  new  pro- 
visions Inserted  In  the  sections  are  without 
significance."    Both  sections  declare  that  the 
real  estate  so  held  by  the  wife  "in  joint  ten- 
ancy with  her  husband"  shall  "be  her  sole 
•nd  separate  pr(^>erty,  as  If  she  were  unmar- 
ried."   There  is  nothing  In  the  statute  to 
prevent  an  unmarried  female  from  becoming 
t  johit  tenant  of  real  estate  with  another. 
In  the  case  at  bar  the  trial  court  held,  as 
contended  by  counsel  for  the  plaintiff,  that 
iDch  amendments  did  make  the  husband  and 
wife  tenants  in  common  as  to  the  rents,  1»- 
nes,  and  profits.    But  the  amendments  to 
one  section  of  the  statutes  relate  to  "the 
teal  estate  of  every  description"  of  any  mar- 
tied  woman,  and  In  the  other  to  the  real  es- 
tate "ot  any  description"   of  any   married 
woman.    The  statutes  were  not  designed  to 
be  retroactive.    They  were  prospective,  and 
only  relate  to  estates  created  after  their  en- 
actment   The  statutes  make  no  distinction 
between  rents,  issnea,  and  profits  and  the 
title  to  the  property.    The  deeds  In  question 
were  executed   several   years  after  the  re- 
vision of  187&    We  must  hold  that  the  deeds 
to  tbe  plaintiff  and  his  wife,  Agnes  J.,  made 
tbem  joint  tenants,  and  that  such  tenancy 
wai  severed   by  the  deed   from  the  wife, 
Agnes  J.,  to  the  defendant,  Charles  W.  St 
Jobn.    The   result   is    that   the   defendant 
Cbarles  W.  St  John,  and  the  plaintiff  hold 
111  tbe  lands  in  question  as  tenants  in  com- 


mon, as  stated  In  the  revisers'  notes  last 
quoted.  We  have  not  overlooked  the  case 
of  Farr  v.  Trustees  of  Grand  Lodge,  83  Wis. 
446,  53  N.  W.  738,  18  L.  R.  A  249,  35  Am. 
St  Rep.  78.  That  was  an  Insurance  certif- 
icate running  to  the  wife  and  daughter,  and 
it  was  held  under  section  2068  of  the  stat- 
utes that  they  took  as  joint  tenants,  with  the 
right  of  survivorship.  The  qnestlon  of  hus- 
band and  wife  was  not  Involved,  and  the 
severance  was  not  Involved.  Nor  have  we 
overlooked  the  case  of  Feidler  v.  Howard,  99 
Wis.  388.  393,  76  N.  W.  163,  67  Am.  St  Rep. 
865.  That  case  was  determined  upon  the 
construction  to  be  given  to  sections  2068, 
2069,  Rev.  St  1878.  and  It  was  held  that: 
"A  note  and  mortgage  running  to  a  husband 
and  wife  are  held  by  them  in  joint  tenancy, 
and  upon  the  death  of  one  go  to  the  survivor, 
and  not  to  the  executor  of  the  deceased  for 
the  payment  of  his  debts."  There  was  no 
question  of  severance  of  such  joint  tenancy 
Involved,  and  no  reference  Is  made  to  the 
statutes  giving  rights  to  married  women. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  dismiss  the  complaint 


KDENBR  et  al.  v.  PROHL. 
(Supreme  Court  of  Wisconsin.    Not.  17.  1908.) 

WILLS-PAYMENT  OF  DEBTS— HOMESTEAD— 
EXEMPTION— RIGHT  OF  CREDITORS. 

1.  Under  Rev.  St.  1898,  f  {  2271,  3862,  pro- 
viding that  the  homestoad  shall  descend  free  of 
all  claims  against  the  deceased  owner,  and  that 
no  general  direction  in  any  will  to  pay  testa- 
tor's debts  out  of  his  property  shall  subject  the 
homestead  to  payment  tnereof,  where  a  testa- 
tor directs  that  after  hia  debts  are  paid  a  cer- 
tain sum  shall  go  to  his  eon,  the  legatee  is  en- 
titled to  such  legacy  out  of  tiie  surplus  remain- 
ing after  foreclosure  ot  a  mortgage  on  the  home- 
steadjas  against  a  gencfal  creditor. 

2.  Where  a  testator  directs  tbe  residue  of  his 
estate  to  be  divided  between  his  two  song  after 
the  payment  of  a  legacy  to  one  of  them,  a  sur- 
plus remaining  on  the  foreclosure  of  a  mortgage 
on  the  homestead  is  to  be  divided,  after  pay- 
ment of  the  legacy,  equally  between  the  legatee 
and  a  mortgagee  of  the  other  son,  claiming  it 
under  a  mortgage  of  his  interest  in  the  home- 
stead. 

Appeal  from  Circuit  Court  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  J.  George  Kuener  and  another 
against  Charles  J.  Prohl,  administrator  de 
bonis  non  of  the  estate  of  Charles  Prohl,  Sr., 
deceased.  From  a  judgment  denying  plain- 
tiffs' claim  to  participation  In  a  surplus 
claimed  to  be  exempt  they  appeal.  Affirm- 
ed. 

It  appears  from  tbe  record,  and  to  In  «C- 
fect  found  by  the  trial  court  nnd  is  ondto- 
puted,  that  the  testator  dltd  December  9; 
1896,  leaving  a  last  will  executed  July  24, 
1896,  and  which  was  duly  admitted  to  pro- 
bate, and  containing  this  provision:  "After 
my  just  debts  and  funeral  expenses  have 
been  paid  I  give  and  bequeath  unto  my  be- 
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loved  aon,  Charlea  J.  Prohl,  all  my  house* 
bold,  consisting  of  beds,  carpets,  crockery, 
tables  and  ererythlng  Itnown  and  classed  aa 
bouseliold  goods,  and  the  sum  of  $1,000,  and 
the  rest  of  my  real  and  personal  property 
shall  be  divided  amongst  my  two  beloved 
sons,  Albert  O.  Frohl  and  Charles  J.  Prohl, 
share  and  share  alilce."  The  testator  left, 
him  surviving,  no  widow  or  minor  child,  but 
only  his  two  sons  thus  named  in  the  will. 
At  the  time  of  his  death  the  testator  was 
possessed  of  some  personal  property,  con- 
sisting of  household  furniture,  and  a  claim 
against  his  son  Albert  C.  for  $1,000,  and  also 
two  separate  pieces  of  real  estate,  situated 
In  Milwaukee.  One  of  these  pieces  was  situ- 
ated in  the  Sixth  Ward,  and  was  subject  to 
a  mortgage  executed  by  the  testator  after 
the  execution  of  his  will,  and  which  was 
foreclosed  after  his  death,  and  sold  for  bare- 
ly enough  to  satisfy  the  mortgage  thereon. 
The  other  piece  of  land  was  situated  in  the 
Thirteenth  Ward,  and  constituted  the  home- 
stead of  the  testator,  and  was  subject  to  a 
mortgage  executed  by  the  testator  after  the 
execution  of  his  will,  and  which  was  also 
foreclosed  after  his  death,  and  sold  for 
enough  to  satisfy  the  mortgage  thereon,  and 
leaving  a  surplus  of  $1,375.68,  after  paying 
the  expenses  thereof.  About  five  months 
prior  to  the  death  of  the  testator  he  became 
an  accommodation  guarantor  on  a  note  to 
the  appellant  Kuener  for  $4,500,  which  be- 
came due  July  2,  1896.  After  the  principal 
who  executed  that  note  had  failed  to  pay, 
and  Kuener  had  exhausted  the  other  col- 
lateral security,  Kuener  filed  such  claim 
against  the  estate  of  the  testator,  and  the 
same  was  allowed  to  an  amount  In  excess 
of  such  surplus;  and  Kuener  insists  that 
such  claim  should  be  paid  out  of  such  sur^ 
plus,  and  Is  a  charge  thereon.  The  county 
court  held  that  such  surplus  was  exempt 
from  the  payment  of  Kuener's  claim,  and 
rendered  Judgment  accordingly,  which,  on 
appeal,  was  aiSrmed  by  the  circuit  court, 
and  from  which  last  Judgment  he  appeals 
to  this  court  After  the  death  of  the  tes- 
tator, and  on  August  8,  1896,  the  son  Albert 
C.  gave  a  note  of  $1,500  to  the  appellant 
Elmlly  Heyn,  and  executed  and  delivered  to 
her  a  mortgage  to  secure  the  same,  on  all 
his  right,  title,  and  interest  In  such  home- 
stead; and  no  part  of  that  note  and  mortgage 
has  been  paid.  Shortly  prior  to  the  tes- 
tator's death,  Albert  C.  made  an  assignment 
for  the  benefit  of  his  creditors,  and  the  tes- 
tator's claim  against  him  for  $1,000  was 
proved  up  against  his  estate;  but  no  dividend 
has  been  paid  thereon,  and  the  same  was 
regarded  by  both  courts  as  of  no  value.  The 
county  court  adjudged  that,  under  the  provi- 
sions of  the  will  quoted,  the  son  Charles  J. 
was  entitled  to  receive  out  of  such  surplus 
the  legacy  of  $1,000  to  him,  with  Interest 
thereon  from  December  6,  1896,  and  that 
only  the  balance  of  such  surplus  was  to  be 
divided  equally  between  him  and  the  appel- 


lant Heyn,  as  the  mortgagee  of  the  son  Al- 
bert C;  and  that  Judgment  was  affirmed  by 
the  circuit  court,  from  which  Emily  Heyn 
appeals  to  this  court 

Nath.  Fereles  &  Sons,  for  appellants. 
Winkler,  Flanders.  Smith,  Bottum  St  Yllaa, 
for  respondent 

GASSODAT,  C.  J.  (after  stating  the  facts). 
It  Is  contended  on  the  part  of  the  adminis- 
trator de  bonis  non  that  Kuener's  claim  is 
based  upon  the  mere  accommodation  guar- 
anty of  the  testator  to  answer  for  the  debt 
of  another,  and  hence  is  not  a  debt  within 
the  meaning  of  the  clause  of  the  will  quoted. 
For  the  purposes  of  this  appeal,  we  shall  as- 
sume that  It  was  a  debt  The  Important 
question  presented  is  whether  it  became  a 
charge  upon  the  homestead,  or.  In  other 
words,  upon  the  surplus  arising  upon  the 
foreclosure  sale  of  the  homestead.  The  stat- 
ute provides  that  "when  the  owner  ot  any 
homestead  shall  die  not  having  lawfully  de- 
vised the  same,  such  homestead  shall  de- 
scend free  of  all  Judgments  and  claims 
against  such  deceased  owner,  or  bis  estate, 
except  mortgages,"  etc.  Section  2271,  Rev. 
St  188&  The  statute  also  "excepts  the 
homestead  of  the  deceased"  from  "the  pay- 
ment of  his  debts,"  but  provides  that  "if  a 
testator  shall  make  provision  by  his   will 

*  *    *    for    the    payment    of    bis    debts 

•  •  •  they  shall  be  paid  accordingly,"  but 
that  "no  general  direction  in  any  will  to 
pay  the  debts  of  the  testator  out  of  bis  prop- 
erty shall  subject  the  homestead  to  the  pay- 
ment thereof."  Section  3882.  Id.  The  will 
in  question  does  not  attempt  to  make  the 
debts  of  the  testator  a  charge  upon  his 
homestead.  It  simply  declares,  in  effect 
that,  after  bis  debts  and  funeral  expenses 
have  been  paid,  the  personal  property  there- 
in mentioned  and  the  sum  of  $1,000  shall  be 
given  to  the  son  Cliarles  J.,  and  the  rest  of 
his  real  and  personal  estate  should  be  divid- 
ed between  his  two  sons,  share  and  share 
alike.  In  the  late  case  of  Pym  v.  Pym  (Wis.) 
96  N.  W.  429,  the  devise  to  the  wife  vras 
"subject  to  the  payment  of  debts,  funeral  ex- 
penses, and  bequests,"  but  It  was  held  that 
so  much  of  the  homestead  as  did  not  exceed 
one-quarter  of  an  acre  was  exempt  from  lia- 
bility to  creditors.  This  was  on  the  ground 
that  such  language  was  a  mere  "goieral  di- 
rection," within  the  meaning  of  the  statute 
quoted.  Counsel  for  the  appellant  insists 
that  the  claim  of  Kuener  la  a  charge  upon 
the  homestead,  within  the  ruling  of  this  court 
In  Re  WUl  of  Madden,  104  Wis.  61,  65,  SO 
N.  W.  100.  In  that  case  the  testator  gave 
and  devised  to  his  wife  all  his  real  and  per- 
sonal property,  "to  have  and  to  hold  the 
same  during  her  life  and  at  her  death  the 
said  property  to  be"  divided  as  follows: 
"One-half  the  real  estate"  to  Phillip  Mad- 
den, "without  incumbrance'';  then  a  l^acy 
of  $100  to  a  person  named,  and  another  leg^ 
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acy  «f  $5  to  anotber  person  named,  and  "the 
rest  and  residue  after  all  debts  aire  paid  to 
ita.rj  Ann  Brown."  The  homestead,  -which 
was  Incumbered,  constltnted  substantially  all 
the  property  of  the  testator.  The  county 
court  authorised  the  sale  of  lilary  Ann 
Brown's  Interest  to  pay  claims,  but  refused 
to  allow  the  same  for  the  expenses  of  ad- 
ministration, and  such  adjudication  was  af- 
firmed by  the  circuit  court  This  court  held 
that  Mary  Ann  Brown's  interest  was  also 
chargeable  with  the  expense  of  administra- 
tion. The  particular  statute  upon  which 
this  case  turns  was  not  referred  to  In  the 
pinion  In  that  case.  Obriously  the  decision 
In  that  case  Is  not  an  authority  for  holding 
that  Kuener's  claim  was  a  charge  upon  the 
homestead  In  question.  Both  courts  proper- 
ly held  that  It  was  not  such  charge. 

2.  The  only  claim  to  such  surplus  by  the 
appellant  Emily  Heyn  Is  under  and  by  vir- 
tue of  the  mortgage  given  to  her  by  the  son 
Albert  C.  upon  all  his  right,  title,  and  In- 
terest In  the  homestead,  and  hence  she  has 
DO  greater  right  to  such  surplus  than  Al- 
bert C.  would  have  had  if  no  such  mort- 
gage had  been  given.  By  the  express  terms 
of  the  will,  the  residue  of  the  estate  was  only 
to  be  divided  between  the  two  sons,  share 
and  share  alike,  after  the  household  goods 
and  the  $1,000  therein  mentioned  had  been 
paid  to  the  son  Charles  J.  It  will  be  observ- 
ed that  there  is  nothing  in  the  clause  of  the 
statute  last  quoted  to  prevent  legacies  from 
being  made  a  charge  upon  the  homestead  by 
B  "general  direction"  In  a  will,  as  that  clause 
of  the  statute  only  relates  to  the  payment  of 
debts  of  the  testator.  'Both  courts  so  held, 
and  we  perceive  no  reason  for  disturbing  the 
Judgment. 

The  Judgm«it  of  the  circuit  court  Is  af- 
flrmed  on  both  appeals. 


LB  FEBEH  et  aL  T.  NORTHWESTEBN 

HEAT,  LIGHT  &  POWER  GO.  et  al. 

(Sopreme  Court  of  Wisconsin.    Nov.  17,  190S.) 

VILLAOBS  —  OROINANCBS  —  RBASONABLaNBSB 

— UOHTIMG  CONTRACT— CONTROL 

BT  COURTS. 

1.  Though  the  discretion  of  municipal  corpo- 
titiona  In  the  exercise  of  the  powers  conferred 
gpoa  them  by  the  Legislature  will  be  given  a 
broad  scope  and  aoccvded  great  deference  by 
the  coorts,  nevertheless  that  power  must  be  ex- 
ercised for  pablic  purposes;  and,  if  an  ordinance 
be  as  remote  from  such  porposes  that  no  rela- 
tion th«aeto  can  be  discoverad,  it  will  be  held 
nnaathoriaed  and  invalid. 

2.  A  village  ordinance  granted  to  a  certain 
company  the  exclusive  right  to  famish  liehts 
tor  the  titj  and  its  inhabitants  for  a  period  of 
30  years,  and  if,  within  a  period  of  4  months 
immediately  preceding  the  expiration  of  the  80 
rears,  the  city  shomd  fall  to  make  arrange- 
Bents  to  pnrcnase  the  plant,  then  for  an  addi- 
tional period  of  20  years.  The  village  was  lo- 
cated within  a  few  miles  of  a  large  dty,  and 
bad  come  into  existence  because  of  the  location 
there  of  large  mannfactnrinK  establishments. 
The  electric  street  car  lines  from  the  city  had 
beeo  extended  to  the  village  at  the  time  the  o^ 


dinance  was  passed.  The  prices  which  the  or- 
dinance authorized  the  company  to  charge  for 
the  varioQs  kinds  of  light  which  it  was  to  fur- 
nish were  from  30  to  76  per  cent,  in  excess  of 
those  paid  elsewhere  under  similar  circumstan- 
ces, the  greatest  excess  being  upon  the  only 
variety  of  lights  which  the  company  could  be 
compelled  to  furnish.  The  contract  contained 
no  provisions  by  which  the  village  could  compel 
the  company  to  extend  ita  gas  mains  or  electric 
wires  or  to  famish  any  other  than  gasoline 
lights.  It  was  provided  that  the  company 
should  commence  active  work  within  five 
months  from  ths  time  the  ordinance  was  ac- 
cepted, but  there  was  no  provision  as  to  when 
such  work  should  be  completed.  The  village 
had  sufficient  inhabitants  to  make  it  a  city, 
though  the  fact  could  not  be  established  until 
a  state  census  was  taken;  and  Rev.  St.  1898, 
{  825-62,  snbd.  34,  provides  that  cities  shall  not 
make  lighting  contracts  for  a  longer  period  than 
10  years.  Seld,  that  the  ordinance  was  void 
for  unreasonableness. 

3.  The  grounds  of  the  Invalidity  of  the  ordi- 
nance so  permeated  the  whole,  and  were  so 
interdependent,  that  the  unreasonable  and  Il- 
legal features  could  not  be  eliminated  so  as  to 
allow  the  remainder  to  stand. 

4.  The  fact  that  a  village  ordinance  has  been 
submitted  to  popular  vote  and  assented  to  by  a 
majority  of  the  electors  of  the  village  does  not 
prevent  it  from  being  held  void  as  unreasonable. 

Appeal  from  Clrcolt  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  John  Le  Feber  and  others 
against  the  Northwestern  Heat,  Light  &  Pow- 
er Company  and  others.  From  a  Judgment 
for  defendants,  plaintifTs  appeal.    Reversed. 

The  Tillage  of  West  Allis  was  Incorporated 
Jane  30,  1802,  out  of  what  was  formeriy 
agricultural  territory  taken  from  the  towns 
of  Greenfield  and  Wauwatosa,  and  from  one 
to  two  miles  west  of  the  limits  of  the  city  of 
Milwaukee,  where  had  Just  been  located  sev- 
eral large  manufacturing  plants,  which  had 
drawn  to  themselves  a  considerable  settle- 
ment, so  that  by  February,  1903,  the  popula- 
tion amounted  to  about  1,800.  After  certain 
preliminary  steps,  inclndlng  an  attempted  ad- 
vertisement for  proposals  and  a  special  elec- 
tion, the  village  board  enacted  an  ordinance 
conferring  certain  franchises  upon,  end  en- 
tering Into  contract  with,  the  Northwestern 
Heat,  Light  &  Power  Company,  a  corpora- 
tion. That  ordinance  first  conferred  upon 
the  company,  for  the  absolute  term  of  30 
years,  permission  to  construct  and  maintain 
plant,  system,  and  all  necessary  equipment 
and  appliances  for  manufacturing  gas  and 
electricity,  and  selling,  furnishing,  and  dis- 
tributing to  the  village  and  Its  citizens  heat, 
light,  and  power  by  means  of  electricity,  gas, 
oil,  naphtha,  gasoline,  and  acetylene,  from 
plants  either  within  or  without  the  village, 
and  to  that  end  to  enter  upon  all  streets  and 
public  grounds  and  use  the  same  for  the 
purpose  of  conducting,  constructing,  main- 
taining, repairing,  enlarging,  extending,  and 
operating  Its  plants,  systems,  and  business, 
and  generally  for  the  distribution  of  the  au- 
thorized light  and  power;  to  use  any  con- 
ductors, conduits,  etc.,  of  the  village,  or  of 
any  other  person  or  corporation  then  or  there- 
after placed  in  the  village,  by  paying  reason- 
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able  compenBatlon  tberefor.  The  ordinance 
further  provided  that,  as  the  village  was  not 
at  present  lighted  with  gas,  the  company 
was  given  the  exclusive  right  to  manufacture 
and  sell  gas  for  light,  and  lay  gas  pipes  with- 
in said  village,  for  a  period  of  16  yean  from 
the  date  of  the  ordinance.  It  was  further 
declared  "that  all  of  the  rights,  i>ermlsslon, 
and  authority  given  and  granted  In  this  or- 
dinance shall  be  limited  in  every  respect  to 
the  right  of  said  village  board  so  to  give 
and  grant  in  each  case."  Tbe  only  provi- 
sions In  the  ordinance  regulating  the  manner 
of  conducting  the  grantee's  business  was  the 
following:  "All  of  the  company's  posts, 
poles,  wires,  and  other  appliances  and  equip- 
ments shall  be  reasonably  strong  and  shall 
be  placed  and  excavations  shall  be  made  in 
such  a  manner  as  not  to  unreasonably  im- 
pede public  travel  In  public  places  and  all 
public  places  shall  be  left  in  otherwise  aa 
good  condition  as  at  the  time  of  the  com- 
mencement of  the  work  done  at  the  places 
in  question;  and  subject  to  such  rights  of 
such  village,  as  it  can  not  waive,  to  malce 
reasonable  ordinances,  rules,  and  regulations 
in  connection  with  the  exercise  and  enjoy- 
ment of  such  rights,  permission,  and  author- 
ity." The  company  bound  itself  to  sell  and 
fum5sh  and  keep  supplied  said  village,  citi- 
zens, persons,  and  institutions  with  light  "by 
said  six  mentioned  means,  and  any,  either  or 
all  of  them,  as  hereinafter  provided,  but  with 
gas  and  electric  light  only  upon  and  along 
those  parts  of  the  highways  where  gas-mains 
are  laid  at  the  time  or  poles  erected  and 
wires  strung  for  the  conveyance  of  dectiicity, 
respectively,  and  to  the  premises  adjoining 
the  highways  at  such  places."  No  provision 
was  made  requiring  the  company  to  lay  mains 
or  erect  poles  and  wires,  except  that  "the 
construction  of  said  plant  or  system  or  active 
work  in  furnishing  such  beat,  light,  and  pow- 
er as  provided  herein,  shall  be  begun  within 
five  months  from  the  date  of  the  acceptance 
of  this  ordinance  by  such  company;  and  If 
such  construction  or  active  worit  is  not  be- 
gun within  such  five  months,  then  this  ordi- 
nance shall  be  null  and  void." 

The  village.  In  consideration  of  such  obli- 
gations by  the  company,  contracted  and 
agreed  to  pay  It  for  light,  and  also  permitted 
the  charge  for  private  lights  at  rates  speci- 
fied, to  wit:  1120  a  year  for  each  1,800  can- 
dle power  arc  light,  up  to  60,  and  upon  a 
sliding  scale  in  case  of  larger  number,  ex- 
tending to  $95  per  year  if  more  than  600  mieh 
lights  were  used;  for  gas  street  lamps,  nom- 
inally 17  candle  power,  at  works,  $36  a  year 
for  each  light;  for  oil,  naphtha,  and  gaso- 
line street  lights,  "of  usual  strength  in  such 
cases,"  $46  a  year  for  each  light;  and  for  in- 
candescent electric  lights,  nominally  16  or  32 
candle  power,  20  cents  per  1,000  watts,  meter 
measurement  A  deduction  of  10  per  cent 
from  said  various  prices  to  be  made  In  case 
UghtB  burned  only  till  12  o'clock,  and  n<me 
bnt  pro  rata  deductions  to  be  made  for  oat- 


age  of  any  street  lights.  The  charge  for 
gas,  other  than  street  lights,  to  be  at  $1.50 
per  1,000  cubic  feet,  with  a  discount  of  20 
cents  for  prompt  payment  The  company 
was  given  power  to  make  regulations  as  to 
the  method  of  application  by  private  con- 
sumers, the  Installation  and  reading  of  me- 
ters, collections,  deposits  of  security  by  con- 
sumers, and  "snch  other  and  further  usual 
and  customary  rules  and  regulations  as  to 
its  laying  pipes,  gas-fltting,  wiring,  inspec- 
tion by  the  company,  and  the  like,  as  may  be 
necessary  or  convenient  In  conducting  its 
said  business  and  protecting  itself  against 
loss,  as  long  as  the  same  shall  be  reasonable, 
not  contrary  to  law  and  not  beyond  the  pow- 
er of  said  village  to  permit  Said  village 
shall  pass  all  needful  lawful  ordinances  for 
the  protection  of  said  lighting  system." 
The  village  bound  Itself  to  all  these  require- 
ments for  the  term  of  30  years,  and  that 
during  that  period  it  would  use  contlnnonsly 
not  less  than  26  all-night  electric  arc  ligbts, 
6  naphtha  lights,  6  incandescent  lights, 
and  "all  other  lights  used  by  said  village 
for  public  purposes  during  said  thirty  years 
shall  be  purchased  by  said  village  from  said 
company."  It  was  further  provided  that,  at 
any  time  daring  the  4  months  immediately 
preceding  the  expiration  of  the  30  years,  the 
village  should  have  the  option  to  pnrchase 
from  the  company  the  said  lighting  plant  and 
system,  upon  giving  written  notice  within 
such  4  months  of  the  intention  so  to  do,  at 
a  price  to  be  agreed  npon,  and,  if  a  pilce  can- 
not be  agreed  upon,  then  one  to  be  fixed  by 
arbitrators,  one  to  be  selected  by  the  vil- 
lage, one  by  the  company,  and  the  third  by 
the  two  thus  selected.  "If  said  village  or 
municipality  shall  fall  daring  said  four 
months  to  purchase  as  aforesaid,  then  the 
rights,  permission  and  authority  and  the 
contract  features  of  this  ordinance  •  •  • 
shall  be  deemed  extended  and  shall  continue 
to  remain  in  full  force  and  eflTect  for  a  fur- 
ther term  of  twenty  years,  under  the  same 
terms  and  conditions,  except  In  this:  that  the 
said  company  shall,  as  a  further  considera- 
tion for  such  extensions,  make  a  general  ten 
per  cent  reduction  of  the  rate  to  said  village 
from  said  company,  in  force  during  the  first 
fifteen  years  from  the  date  hereof,  for  gas, 
electricity,  oil,  naphtha,  gasoline  and  acety- 
lene, as  sold  to  said  village."  The  company 
was  to  give  a  penal  bond  of  $5,000  for  faith- 
ful compliance  on  its  part  with  the  terms  of 
the  ordinance.  Such  ordinance,  upon  signa- 
ture by  the  president  and  clerk  of  the  vil- 
lage and  by  the  company,  was  to  become  a 
contract  It  was  so  signed  on  or  about  Feb- 
ruary 16,  1003. 

The  plalntiffa  and  appellants,  describing 
themselves  as  residents  and  taxpayers  of  the 
village,  brought  this  action  on  the  24th  day 
of  February,  1003,  praying  that  the  contract 
embodied  in  said  ordinance  be  adjudged  void, 
and  that  the  village,  its  officers,  and  the  com- 
pany be  enjoined  from  carrying  out  the  same 
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w  CKatlng  any  liability  against  the  Tillage 
or  making  any  payment  nnder  it  The  case 
was  tiled  to  the  coart  without  a  Jury,  and  a 
to-called  "finding"  filed,  declaring,  first,  that 
tbe  allegations  of  the  complaint,  except  so 
tar  as  admitted  by  the  answers  of  the  de- 
fendants, are  not  sustained  by  the  evidence; 
and,  second,  that  the  allegations  of  the  an- 
swers of  said  defendants  are  substantially 
correct  and  tme;  whereupon  Judgment  was 
rendered  dismissing  the  complaint,  from 
which  the  plaintiffs  bring  this  appeal. 

Eidgar  L.  Wood  (Qnarlea,  Spence  & 
Qoarles,  of  counsel),  for  appellanta  Wink- 
ler, Flanders,  Smith,  Bottum  A  Vilas,  for  re- 
spondents. 

DODGB,  J.  (after  stating  the  facts).  It  la 
perfectly  well  settled  in  this  state,  as  In  most 
others,  that  municipal  corporations  are  not 
completely  beyond  Judicial  review  and  con- 
trol, even  In  the  exercise  of  the  Jurisdiction 
and  discretion  delegated  to  them  by  the  Leg- 
islature. True,  that  discretion  must  and  will 
be  accorded  broad  scope  and  great  deference. 
The  honest  Judgment  of  the  municipal  au- 
thorities as  to  what  is  promotive  of  the  pub- 
lie  welfare  must  ordinarily  control,  although 
not  In  accord  with  the  views  of  courts.  Nev- 
ertheless the  delegation  of  legislative  power 
to  subordinate  political  divisions  of  the  state 
Is  solely  for  public  purposes,  and  must  be 
exercised  with  reference  to  them.  If  an  act 
be  so  remote  from  every  such  purpose  that 
no  relation  thereto  can,  within  human  rea- 
son, be  discovered,  such  act  must  be  deemed 
excluded  from  the  delegation.  To  that  ex- 
tent, then,  courts  will  inqolre  Into  the  pur- 
pose and  policy  of  municipal  conduct,  and 
will  hold  unauthorized,  and  Invalid,  acts 
which  are  wholly  unreasonable.  Hayes  v. 
Appleton.  24  Wis.  642;  Barling  v.  West,  29 
Wis.  307,  815,  9  Am.  Rep.  676;  Clason  v. 
MUwaukee,  80  Wis.  316;  Cook  v.  Racine,  49 
Wis.  243,  6  N.  W.  352;  Atkinson  v.  Trans- 
portation Co.,  60  Wis.  141,  160,  18  N.  W.  764, 
50  Am.  St.  Rep.  362;  Stafford  v.  Railway, 
no  Wis.  831,  351,  85  N.  W.  1036;  State  ex 
rel.  V.  Sheboygan,  111  Wis.  23,  37,  86  N. 
W.  667;  Hurley  W.  Oo.  v.  Vaughn,  115  Wis. 
470,  476,  91  N.  W.  971;  State  Center  v.  Bar- 
ensteln.  66  Iowa,  240,  23  N.  W.  662;  Hall  v. 
Cedar  Rapids,  116  Iowa,  199,  88  N.  W.  448; 
Flynn  v.  Water  Co.,  74  Minn.  180,  77  N.  W. 
38,  78  N.  W.  106;  State  ex  rel.  v.  Cincinnati 
Gas,  etc.,  Oo.,  18  Ohio  St.  262,  301;  Chicago 
r.  Rnmpff,  45  IlL  90,  06,  92  Am.  Dec.  196; 
Davenport  v.  Kleinschmldt,  6  Mont  602,  533, 
13  Pac.  249;  Lamar  v.  Weldman,  57  Mo. 
App.  507.  510;  Dillon,  Mun.  Corp.  f{  97,  811, 
443. 

The  ordinance  before  us  is  assailed  as  thus 
unreasonable.  Most  prominent  among  the 
elements  claimed  to  render  it  so  Is  the  ex- 
traordinary term,  of  30  years  certainly  and 
SO  years  contingently,  through  which  the  vil- 
lage and  its  mnnlclpal  sncceasors  are  bound 


nnder  Its  terms  to  take  all  Its  lights  from 
this  company  and  pay  for  them  at  rates  now 
definitely  fixed.  That  a  term  of  30  years  In 
a  contract  for  water  supply  Is  not  under  all 
circumstances  sufficient  alone  to  Invalidate 
the  contract  as  unreasonable  Is  a  proposition 
now  settled.  Oconto  W.  Co.  ▼.  Oconto,  105 
Wis.  76,  80  N.  W.  1113;  Huriey  W.  Oo.  v. 
Vaughn,  115  Wis.  470,  91  N.  W.  971.  This 
Is  the  extent,  however,  to  which  this  court 
baq  gone,  and  81  years  seems  to  be  the  long- 
est period  sustained  In  any  cited  case.  Reed 
T.  Anoka,  86  Minn.  294,  88  N.  W.  981.  On 
the  other  hand,  much  shorter  terms  of  con- 
tract, either  for  other  service  than  water  sup- 
ply or  complicated  by  other  elements,  have 
been  held  unreasonable.  The  considerations 
which  in  the  Oconto  Case,  supra,  were  deem- 
ed sufficient  to  warrant  a  80-year  contract 
for  water,  namdy,  magnitude  of  investment 
and  time  required  to  develop  private  con- 
sumption to  the  profit-producing  point  ap- 
ply, though  In  less  degree,  to  a  gas-Ughtlng 
contract  In  greatly  diminished  degree  to  the 
supply  of  electric  li^ts,  but  hardly  at  ail  to 
i  supply  of  naphtha  or  oil  street  lights,  where 
I  no  outlay  for  plant  is  required.  Hence  a 
;  term  of  contract  for  any  of  these  forms  of 
I  lighting  might  well  be  unreasonable,  though 
I  sustainable  in  a  water-supply  contract  Fur- 
I  ther,  we  cannot  deem  the  contract  period  In 
the  present  ordinance  other  than  50  years. 
The  contingency  upon  which  the  village  may 
:  limit  it  to  30  years  is  so  restricted  as  to  be 
hardly  worthy  of  mention.  The  practical 
possibility  of  securing  municipal  action  or 
effecting  fiscal  arrangements  during  a  4- 
months  polod,  not  to  occur  till  30  years 
hence,  Is  slight.  The  opportunity  for  the 
company  to  refuse  to  agree  on  price,  and  to 
render  practically  Ineffectual  the  provisions 
for  arbitration  by  selecting  as  its  member  of 
the  board  one  who  may  refuse  assent  to  any 
impartial  third  member,  is  obvious.  A  fur- 
ther very  obvious  and  cogent  consideratlo)! 
consists  in  the  difference  between  the  situa- 
tion of  West  AUis  and  that  of  either  Oconto 
or  Hurley.  Both  the  latter  were,  and  were 
likely  to  remain,  Individual  and  Independent 
communities,  with  no  oppprtunity  to  obtain 
water  or  light  ^om  plants  established  else- 
where, and  with  prospects  of  but  normal  mu- 
nicipal growth  and  development  West  AUis 
was  in  practical  effect  a  part  of  the  urban 
development  of  Milwaukee,  though  outside 
Its  limits.  Its  existence  was  due  to  the  al- 
ready accomplished  fact  of  the  location  of 
vast  factories  as  part  of  the  business  and 
manufacturing  aggregation  pertaining  to  the 
metropolis.  Its  streets  were  laid  out  in  con- 
tinuation and  extension  of  the  system  al- 
ready existing  in  Milwaukee.  The  electric 
street  car  lines  of  that  city  already  traversed 
the  new  village.  Its  proximity  was  such 
that  speedy  extension  to  it  of  the  gas  and 
electrical  facilities  existing  in  the  city  was 
beyond  reasonable  doubt  Yet  further,  the 
Legislature  has  established,  as  to  cities,  10 
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yean  aa  the  limit  permissible  for  lighting 
contracts.  Section  925-52,  subd.  34,  Rev. 
St  1898.  The  evidence  made  apparent  that 
West  Allls,  at  the  time  of  this  contract,  had 
already  attained  population  more  than  suffi- 
cient to  make  it  a  city  ipso  facto,  though 
that  fact  could  not  be  eflectlvely  established 
until  a  state  census  should  be  taken.  Sec- 
tion 925g,  Rev.  St  1898.  While  legally  a 
village,  so  that  the  absolute  legislative  limi- 
tation on  cities  did  not  apply,  yet  obviously 
all  the  reasons  which  induced  auch  legisla- 
tive  limit  are  cogent  as  reasons  why  it  ought 
not  to  be  exceeded  by  this  village.  All  these 
distinctions  render  it  obvious  that  the  two 
Wisconsin  cases  above  cited  can  have  no 
controlling  effect  as  to  the  reasonableness  of 
the  time  limit  in  this  contract  even  if  that 
were  the  only  extraordinary  element  there- 
in. That  a  SO-year  term,  even  for  gas  light- 
ing, is  extraordinary  and  far  In  excess  of 
any  sustained  by  authority,  we  have  already 
said;  also  that  the  situation  was  such  as  to 
make  specially  unnecessary  any  extraordi- 
nary and  special  provision  for  lighting  plant; 
but  whether  any  mere  length  of  time  alone 
must  force  conclusion  of  unreason  we  need 
not  decide;  that  element  is  certainly  one 
which,  with  others,  must  have  effect,  though 
Insuffldent  alone.  One  such  additional  ele- 
ment was  the  price  agreed  to  be  i>aid 
throughout  the  term.  Without  going  into  de- 
tail of  the  evidence,  it  is  apparent  that  such 
prices  considerably  exceeded  those  elsewhere 
paid  under  substantially  similar  circumstan- 
ces; electric  arc  lights  by  30  per  cent  to  60 
per  cent,  gas  lights  by  26  per  cent,  and  gas- 
oline lights  by  76  per  cent  These  excessive 
prices  for  so  long  a  term  were  rendered  the 
more  unreasonable  by  the  probability,  al- 
ready mentioned,  that  the  gas  and  electric 
lighting  facilities  of  Milwaukee  would  speed- 
ily be  extended  to  this  village,  with  prices 
lower  than  those  with  which  the  above  com- 
parisons are  made.  Also,  it  is  striking  that 
the  greatest  excess  in  price  was  upon  the 
gasoline  lights,  with  which  the  village  might 
in  the  main  be  forced  to  content  itself  at 
the  will  of  the  company,  as  we  shall  pres- 
ently demonstrate.  These,  of  course,  might 
be  supplied  by  any  one  wi^out  large  pre- 
liminary investment  and  present  none  of 
the  reasons  for  long-term  contract  or  large 
price  which  might  be  urged  in  favor  of  gas 
or  electric  lighting,  for  which  expensive 
plant  must  be  provided.  Not  the  least  strik- 
ing characteristic  of  this  ordinance  is  its 
omission  of  all  the  ordinary  reservations  to 
the  village  of  power  to  control  the  manner  of 
its  performance  in  those  respects  in  which 
time  and  circumstances  must  make  wise  pro- 
vision In  advance  impossible;  also  the  ab- 
sence of  any  binding  contract  on  the  part 
of  the  company  to  furnish  lights  of  the  kinda 
and  at  places  which  public  welfare  may  de- 
mand. The  only  reservation  of  any  power 
of  contiol  in  the  village  Is  of  "such  rights  as 
It  cannot  waive"  to  make  ordinances  and  reg- 


ulations. This  is,  of  course,  a  most  extraor- 
dinary provision,  utterly  needless  and  mean- 
ingless In  a  contract,  and  no  adequate  sub- 
stitute for  those  reservations  usually  so  in- 
dustriously made  in  franchises  and  contracts 
of  this  sort  Further,  the  company  is  given 
power  to  make  all  regulations  In  its  discre- 
tion, some  of  which  may  be  very  burdensome 
alike  to  the  village  and  to  the  private  con- 
sumers, with  only  the  limitation  that  they 
shall  be  reasonable  and  not  contrary  to  law 
and  not  beyond  the  power  of  said  village  to 
permit  A  more  complete  surrender  by  a  vil- 
lage of  its  power  to  protect  the  public  wel- 
fare in  the  important  matter  of  street  light- 
ing can  hardly  be  Imagined.  As  to  the  agree- 
ment of  the  company  to  supply  lights.  It  is 
substantially  without  force  except  aa  to  gas- 
oline or  oil  lamps.  The  agreement  la  in 
terms  to  keep  the  village  and  its  citizens 
supplied  with  light  by  the  six  mentioned 
means  and  any  or  all  of  them.  This,  per- 
haps, would  give  option  to  the  city,  and 
might  enable  It,  to  compel  the  supply  of  gas 
and  electric  light  at  places  where  necessary; 
but  It  is  at  once  qualified  by  the  limitation 
that  such  supply  shall  be  with  gas  and  elec- 
tric light  only  upon  and  along  those  parts 
of  the  highways  where  gas  mains  are  laid 
at  the  time,  or  poles  erected  and  wires  strong. 
We  search  the  contract  In  vain  for  any  pow- 
er In  the  city  to  compel  the  company  to  lay 
its  pipe  or  stretch  its  wires  at  any  specific 
place  or  to  any  specified  extent  The  only 
burden  in  the  latter  respect  assumed  by  the 
company  Is  that  It  shall  ccHnmence  the  con- 
struction of  Its  plant  and  active  work  In  fnr- 
nlshing  light  within  five  months  from  the  day 
of  acceptance  of  the  ordinance.  As  to  when 
such  construction  shall  be  completed,  the  or- 
dinance Is  silent  as  also  as  to  what  shall 
constitute  such  completion.  Even  If  this 
may  require  that  eith«'  an  electric  or  a  gas 
plant  be  established,  there  is  nothing  here 
to  require  the  laying  of  even  a  single  block 
of  gas  pipe  or  the  stretching  of  a  aingle 
block  of  wire.  Certainly,  when  the  company 
shall  have  gone  to  even  that  extent  It  will 
have  satisfied  every  term  of  the  contract 
The  rest  of  the  village,  if  lighted  at  all,  must 
be  Ughted  with  oil  or  gasoline,  at  prices,  as 
we  have  said,  76  per  cent  above  those  char- 
ged elsewhere,  and  with  an  absolute  restric- 
tion upon  the  village  against  purchasing 
from  any  one  else  even  this  temporary  form 
of  light  The  result  is  that  this  village  has 
bound  Itself  for  60  years  to  buy  oil  or 
naphtha  lights  from  this  company  at  a  gross- 
ly excessive  price,  presumably  so  profitable 
as  to  remove  the  motive  of  self-interest  which 
perhaps  might  otherwise  be  relied  on  to  in- 
duce extension  of  gas  mains  and  electric 
wires  sufficiently  to  meet  the  most  pressing 
jnibllc  needs.  Tbns  the  village  may  never 
within  that  term  l>e  able  to  obtain,  exc^t 
to  the  most  trifling  extent  any  of  the  mod- 
em forms  of  street  lights,  for  It  can  buy 
them  of  no  one  else. 
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We  htve  porhapa  carried  tbe  detailed  anal- 
fsia  of  tliis  ordinance  furtber  than  wae  nee- 
easai7,  and  may  end  It  here,  although  there 
are  yarions  other  phrases,  clauses,  and  pro- 
Tlsiona  of  the  contract  most  significant  of  a 
result  or  purpose  to  merely  benefit  the  com- 
[MD7,  without  thought  or  consideration  for  the 
public  welfare.  We  cannot  avoid  the  con- 
viction that  the  terms  of  this  ordinance  and 
contract  bring  it  within  that  degree  of  nn- 
reasonableness  which,  after  yielding  all  due 
deference  to  the  discretion  vested  In  the  mu- 
nicipality, compels  us  to  say  that  that  body 
has  transcended  the  powers  delegated  to  it 
bj  the  Legislature,  and  that  its  act  In  pass- 
ing this  ordinance  and  entering  into  this  al- 
leged contract  is  void  (or  that  reason. 

Some  contention  is  made  that  because  the 
Legislature  requires  the  village  board  to 
grant  a  franchise  when,  upon  submission  to 
popular  vote,  the  majority  of  the  votes  have 
been  in  tbe  affirmative  (section  868-62),  the 
doing  of  sacta  act  is  no  longer  discretionary 
with  tbe  Tillage  board,  but  la  In  effect  the 
act  of  the  Legislatnre,  and  therefore  can- 
not be  reviewed  by  the  courts  as  to  its  rea- 
KMiablenesa.  This  argument  confuses  the 
fflnnidpal  corporation  with  the  village  board. 
It  Is  not  alone  the  acts  of  one  or  another  of 
the  several  Tillage  officers  which  are  subject 
to  review  for  unreason  by  the  judiciary,  but 
tbe  act  of  tbe  corporation  itself,  which  la 
alto  a  mere  delegate  of  certain  powers,  which 
it  most  exercise  within  such  delegation. 
Now,  the  electorate  of  this  village,  in  special 
(iection  assembled,  is  none  the  less  an  agency 
of  tbe  municipality  than  is  the  village  board 
or  any  of  the  village  officers,  within  their 
respective  jurisdictions.  True,  the  electorate 
comes  nearer  to  the  whole  people  of  the  vil- 
lage, who  are  the  coriwratlon,  but  It  does  not 
conatitnte  tbe  whole.  It  may  q;>eak  for  and 
bind  the  whole  only  within  the  limits  of  tbe 
anthority  conferred  upon  it,  just  as  can  tbe 
^Jlage  board  or  any  other  officer.  No  an- 
thority Is  dted  for  the  proposition  that,  be- 
canae  the  village  acts  in  some  other  way  than 
through  its  village  board,  its  acts,  however 
unreasonable,  are  beyond  revision  and  cor- 
rection by  the  judiciary,  and  no  reason  pre- 
•enta  itself  to  our  minds  in  favor  of  such 
view.  This  ordinance,  if  unreasonable,  is 
u  mach  void  when  approved  by  a  certain 
nsmber  of  the  electors  as  If  the  village  bad 
acted  through  any  other  of  its  authorized 
agencies,  though  doubtless  tbe  assent  of  so 
large  a  part  of  the  community  would  be  rec- 
ognized by  the  courts  as  a  cogent  circum- 
■tance  In  support  of  the  reasonableness  of 
an  ordinance. 

It  Is  further  urged  that  although  we  might 
tnd  this  ordinance  imreasonable  and  there- 
fore illegal  In  certain  respects— as,  for  ex- 
uiple,  in  Its  length  of  time— we  should  re- 
•trlct  the  invalidity  to  those  elements,  leav- 
ing valid  the  other  portions.  It  is  hardly 
necessary,  after  the  discussion  of  the  grounds 
of  the  Ii  ■ ..  ::dity  of  this  ordinance,  to  say 


that  they  so  permeate  the  whole  and  are  so 
obviously  interdependent,  and  the  considera- 
tion, either  to  the  village  or  to  the  compa- 
ny, for  all  the  provisions  thereof,  that  no 
such  severance  is  possible.  .  We  cannot,  for 
example,  eliminate  one-half  of  tbe  price  for 
gasoline  lamps  and  say  that  tbe  ordinance 
and  contract  shall  stand  valid  as  against  tbe 
company  at  such  diminished  price;  nor  can 
we  supply  in  the  contract  an  agreement  by 
the  company  to  supply  lights  of  different 
kinds,  aa  the  village  government  may  deem 
public  welfare  to  demand  in  the  future. 
Hence  we  can  find  no  escape  In  this  conten- 
tion from  the  conclusion  of  complete  inva- 
Udlty. 

Many  other  igrounds  for  invalidating  tbe 
ordinance  In  question  are  asserted  and  have 
been  vigorously  argued,  but,  as  complete 
invalidity  results  from  the  considerations  al- 
ready stated,  discussion  and  decision  of  tbe 
others  would  be  needless  expenditure  of  la- 
bor.   We  therefore  do  not  pass  upon  them. 

Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  In  favor 
of  the  plaintiffs  according  to  tbe  prayer  of 
the  complaint. 


8PEISEB  et  aL  T.  PHCDNIX   MUT.  LIFE 
INS.  CO. 

(Supreme  Court  of  Wisconsin.    Not.  17,  1903.) 

mSURANCa-AUTHORITT  OP  AOBNT— STATUTES 
—  EVIDENCE  OF  AQENCT  —  COLLUSION  BE- 
TWEEN AQBNT  AND  INSURED  —  QUESTION 
FOR  JURY  — FALSE  WARRANTIES  —  KNOWL- 
EDOB  OF  AQBNT— WAIVER— EVIDENCE  OF  AP- 
PLICATION-«ECONDART   EVIDENCE. 

1.  In  an  action  on  a  life  policy,  certified  cop- 
ies of  Insured's  application  for  the  policy  in 
question  and  of  a  prior  applicatioo  to  another 
company  and  the  medical  report  to  snch  com- 
pany are  admissible,  the  companies  not  being 
subject  to  compulsion  to  surrender  their  pri- 
vate papers. 

2.  Rev.  St.  1896,  {  1977,  enacts  that  whoever 
solicits  insarance  on  behalf  of  any  corporation, 
or  transmits  an  application  fqr  a  policy,  makes 
any  contract  for  insarance,  collects  any  pre- 
mium, or  in  any  way  aids  in  doing  either,  snail 
be  held  an  agent  of  the  corporation  for  all  pur- 
poses, unless  he  receive  no  compensation.  In 
an  action  on  a  life  policy  a  witness  testified 
that,  an  application  of  insured  to  another  com- 
pany, taken  by  him,  having  been  rejected,  he 
subsequently  Interviewed  insured  relative  to 
writing  a  policy  on  behalf  of  defendant,  and 
that  he  made  application  through  defendant's 
general  agent,  which  resulted  in  the  issuance 
of  the  policy  sued  on;  that  he  delivered  the 
policy,  though  he  was  not  regularly  acting  as 
agent  for  defendant.  Held,  that  the  question 
whether,  in  procuring  the  Insurance  in  question, 
he  was  the  agent  of  the  defendant,  within  the 
statute,  was  for  the  jury. 

3.  In  an  action  on  a  life  policy  it  appeared 
that  insured  had  warranted  in  her  application 
that  she  had  not  been  rejected  for  insurance, 
that  she  was  in  good  health,  that  a  living  sister 
was  In  good  health,  and  that  a  deceased  sister 
had  died  of  change  of  life.  It  was  undisputed 
tliut  insured  had  previously  been  rejected  by  an- 
other company  on  an  application  brought  about 
by  the  agent  who  secured  the  insurance  in  ques- 
tion, which  fact  was  known  to  the  agent.  The 
agent  testified  that  nt  the  time  of  the  applica- 
tion he  had  previously  heard  that  insured  had 
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palpitation  of  the  heart,  that  one  of  her  ais- 
tera  had  Bright's  diseaae,  and  that  the  other 
had  aome  complication  of  the  heart.  Held,  that 
the  queation  whether  there  waa  auch  collasion 
between  the  agent  and  insured  aa  to  talce  the 
case  from  the  ru|e  that  notice  to  the  agent  is 
notice  to  the  principal,  and  prevent  a  waiT^r 
of  the  false  warranties  by  the  issuance  of  the 
policy,  waa  for  the  jury. 

4.  Where,  in  an  action  on  a  life  poIi<^,  the 
defense  is  that  the  first  premium  was  paid  two 
days  before  the  death  of  Insured,  in  August, 
when  she  waa  not  in  good  health,  and  that  by 
the  terms  of  the  policy  it  waa  not  binding  on 
defendant  unless  insured  were  in  good  health  on 
payment  of  the  first  premium,  but  it  appeared 
from  the  record  on  appeal  that  the  premium 
waa  paid  on  issuance  of  the  policy  in  the  pre- 
▼ions  April,  the  defense  waa  of  no  avail. 

Appeal  from  Olrcnlt  Court,  Milwaukee 
Oonnty;   Warren  D.  Tarrant,  Judge. 

Action  by  Milton  Speiser  and  otheiB,  by 
their  guardian  ad  litem,  against  the  Phoenix 
Mutual  Life  Insurance  Company.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Reversed. 

It  appears  from  the  record,  and  Is  undis- 
puted, that  April  17,  1900,  the  defendant 
issued  its  policy  of  insurance  on  the  life  of 
Delia  Speiser,  of  Milwaukee,  for  the  amount 
of  13,000,  payable  to  her  minor  children,  the 
plaintiffs   In   this   action;     that   August    19, 

1900,  the  assured,  Delia  Speiser,  died  In  Mil- 
waukee; that  Au«rust  31.  1900,  notice  and 
proofs  of  her  death  were  given  to  and  re- 
ceived by  the  defendant;    that  February  9, 

1901,  Morris  Speiser  was  appointed  guardian 
ad  litem  of  the  plaintiffs,  and  that  March  4, 
1801,  this  action  was  commenced  to  recover 
such  insurance;  and  the  complaint  alleges 
the  facts  stated,  and  that  the  assured  had 
performed  all  the  conditions  of  the  insur- 
ance contract  on  her  part  The  defendant 
answered  by  way  of  admissions,  denials,  and 
counter  allegations  to  the  effect  that  in  ber 
application  for  such  insurance  the  insured 
stated  (1)  that  she  did  not  then  have  any 
disease  or  disorder;.  (2)  that  during  the  past 
seven  years  she  had  no  medical  advice,  ex- 
cept in  respect  to  her  confinement;  (11)  that 
she  had  never  had  difficulty  in  breathing,  nor 
any  disease  of  the  heart,  nor  palpitation  of 
the  heart,  nor  dropsy,  nor  swelling  of  the  feet 
or  face;  (12)  that  ber  mother  died  at  the 
age  of  55  by  reason  of  change  of  life,  which 
lasted  two  years,  after  previous  good  health; 
that  she  had  one  sister  living  in  good  health 
at  the  age  of  44,  and  one  who  died  at  the 
age  of  45  of  change  of  life,  which  continued 
for  two  years,  after  previous  good  health; 
that  none  of  her  uncles,  aunts,  or  grand- 
parents had  any  disease  of  the  heart  or  kid- 
neys; that  she  bad  never  applied  to  the  de- 
fendant, nor  any  other  company  or  associa- 
tion, for  any  insurance  which  had  not  been 
granted,  nor  which  had  been  delayed,  or 
modified  in  kind  or  rate.  The  answer  fur- 
ther alleges,  in  effect,  that  each  and  all  of 
such  answers  were  warranted  In  the  applica- 
tion to  be  full,  complete,  and  true,  but  that 
Mck  and  all  were  false  and  untrue  to  the 


knowledge  of  the  assured;  that  October  21, 
1899,  she  applied  to  the  Home  Life  Insurance 
Company  of  New  York  for  insumnce,  and 
the  same  was  refused  October  28,  1889;  that 
at  the  time  of  the  application  of  the  aasured 
to  the  defendant  for  the  Insurance  in  ques- 
tion she  was  afflicted  with  fatty  degenera- 
tion of  the  heart,  and  knew  of  such  disease, 
and  bad  previously  consulted  several  pbysi- 
dans  in  relation  thereto;  that  the  motlier  of 
the  assured  died  of  dropsy;  that  ber  sister, 
mentioned,  died  of  Bright's  diseaae;  tbat 
the  living  Bister  mentioned  was  In  poor 
health,  and  suffered  from  diabetes;  and  that 
in  issuing  the  policy  the  defendant  relied 
upon  the  truthfulness  of  the  statements  con- 
tained in  the  application.  For  a  second  de- 
fense the  answer  alleges,  in  effect,  that  by 
the  contract  of  insurance  the  policy  was  not 
to  take  effect  until  the  first  premltun  sbonld 
be  paid  to  the  defendant  or  Its  agent,  while 
the  assured  was  in  good  health,  and  tbat 
when  it  was  paid,  August  17,  190O,  tbe  as- 
sured was  suffering  from  organic  diseaae  of 
the  heart,  to  her  knowledge.  The  third  de- 
fense alleges,  in  effect,  that  by  the  contract 
of  insurance  the  defendant  was  at  Uberty, 
in  case  any  of  such  answers  sbonld  be  ontroe. 
to  cancel  the  policy  as  therein  specifically 
set  forth,  upon  repaying  the  cash  premium 
paid,  and  that  November  6, 1900,  tbe  defend- 
ant tendered  back  the  premium  of  $99.66 
paid,  and  demanded  a  cancellation  ot  tbe 
policy,  and  that  the  same  was  deposited  in 
court  to  make  such  tender  good.  At  tbe 
close  of  the  trial  the  court  directed  a  verdict 
in  favor  of  tbe  defendant,  and  from  the  Jadg- 
ment  entered  thereon  accordingly  tbe  plain- 
tiffs bring  this  appeal. 

Boemer  &  Aarons,  for  appellantai  Millar. 
Noyes  &  Miller,  for  respondent. 

CAS80DAY,  O.  J.  (after  stating  tbe  facts). 
In  the  deposition  of  the  vice  president  of  tbe 
Home  Life  Insurance  Company  of  New  Tork 
he  testified  to  the  effect  that  October  21, 
1899,  the  assured  made  application  to  tbat 
company  for  insurance,  and  the  witness  pro- 
duced the  original  application  for  $2,000  life 
insurance,  signed  by  Delia  Speiser,  and  tbe 
same  was  marked  as  an  exhibit  attached  to 
the  deposition;  but,  as  the  witness  refosed 
to  allow  such  original  to  go  out  of  the  office, 
a  certified  copy  was  produced,  and  annexed  to 
such  deposition  in  place  of  the  original. 
That  company  could  not  have  been  compelled 
to  surrender  its  private  papers.  To  prove  tbe 
contents  of  such  papers,  therefore,  secondary 
evidence  was  essential.  Tbe  correctness  of 
the  copy  is  not  questioned.  Its  admissibility, 
under  tiie  circumstances  of  this  case,  cannot 
be  seriously  doubted.  Bonner  v.  The  Home 
Ina  Co.,  13  Wis.  677;  The  Wis.  River  L.  Co. 
T.  Walker,  48  Wis.  614,  4  N.  W.  803;  1  Jones 
Law  of  Ev.  I  217,  and  cases  there  dted. 
The  same  Is  true  as  to  the  admission  of  copies 
of  Mrs.  Speiser's  declarations  in  making  sncb 
application  to  tbe  Home  Uf  e  Insurance  Corn- 


Digitized  by 


Google 


wm 


8PSISBE  T.  PH(ENIX  MUX.  LIFB  BUB.  CO. 


209 


pany  and  the  medical  report  thereon  to  that 
company.  Her  application  was  rejected  Oc- 
tober 28,  1889. 

2.  The  Important  question  in  this  case  la 
whether  the  court  was  jnstlfled  In  directing 
a  verdict  In  favor  of  the  defendant.  It  ap- 
pears from  the  testimony  of  the  medical  ex- 
aminer that  Mrs.  Spelser's  application  was  ao 
rejected  by  the  Home  I^ife  Insurance  Ck>m- 
pany  not  on  account  of  the  condition  of  her 
heart  at  that  time,  but  on  account  of  albumen 
in  the  urine,  indicating  "disease  of  the  kid- 
neys." This  shows  that  the  statement  In  her 
application  to  the  defendant  for  insurance 
to  the  effect  that  she  had  never  applied  to 
any  other  company  or  association  for  any  in- 
surance which  bad  not  been  granted  was  un- 
true. The  question  recurs  whether  there  la 
evidence  tending  to  prove  that  it  was  waiv- 
ed by  Issuing  the  jpollcy  in  question.  The 
testimony  of  the  witness  Helnemann  tended 
to  prove  that  during  the  latter  part  of  1889 
be  solicited  Mrs.  Spelser  tor  life  insurance; 
that  he  wrote  her  a  policy  in  the  Home  Life; 
that  he  made  the  application  tlirough  the 
agent  at  that  time  of  the  Home  Life  Insur- 
ance Company  of  New  York;  that  be  (the 
witness)  was  acting  for  that  company  at  that 
time;  that  such  agent  arranged  for  that  com- 
pany's medical  examiner  to  examine  Mrs. 
Spelser;  that  such  examination  was  made, 
and  she  was  rejected  by  reason  of  albumen 
having  been  found  In  the  urine;  that,  after 
she  was  so  rejected  by  the  Home  Life  Insur- 
ance Company,  be  saw  Mr.  and  Mrs.  Spel- 
ler again  in  the  following  spring,  relative  to 
the  writing  of  life  Insurance  on  behalf  of  the 
defendant  In  this  action;  that  he  made  ap- 
p'lcatlon  at  that  time  through  the  defend- 
ant's general  agent  for  a  combined  policy 
for  both  Mr.  and  Mi-s.  Spelser  for  the  amount 
of  13,000;  that  they  were  examined  by  the 
medical  examiner  at  that  time;  that  Mr. 
Spelser  was  rejected,  and  laid  over  for  one 
year,  but  that  Mrs.  Spelser  was  accepted, 
and  a  special  policy  was  made  to  her;  tliat 
be  saw  the  policy  when  it  was  returned  from 
the  home  office  to  the  general  agent;  that 
be  (the  witness)  looked  over  and  examined 
the  policy,  and  delivered  it  to  Mrs.  Spelser; 
that  a  copy  of  the  application  that  had  been 
made  by  her  was  In  the  policy;  that  he  read 
the  whole  policy  over,  including  the  a^y  of 
the  application,  before  he  delivered  the  policy 
to  Mrs.  Spelser;  that  be  had  known  Mrs. 
Spelser  and  her  family  for  18  or  20  years 
prior  to  her  death;  tliat  he  did  not  know 
her  mother  personally,  bnt  did  know  h» 
&ther,  and  both  bt  her  brothers,  and  that  he 
had  been  acquainted  with  her  two  sisters 
mentioned  for  18  or  20  years;  that  he  heard 
several  years  before  that  one  liad  Brlghf 8 
dl<<eaie,  and  the  other,  if  he  was  not  mistak- 
en, had  some  complication  of  the  heart;  that 
be  bad  all  the  facts  so  stated  by  him  in 
mind  at  the  time  he  wrote  the  application 
and  delivered  the  policy  in  question  to  Mrs. 
Bpeiser;  that  at  the  time  the  policy  was 
OTN.W.— 14 


written  he  did  not  know  that  Mrs.  Spelser 
was  herself  suffering  from  any  disease;  that 
he  knew  that  he  had  heard  prior  to  that  time 
that  she  had  palpitation  of  the  heart;  tliat 
he  knew  at  the  time  he  delivered  the  policy 
to  Mrs.  Spelser  of  the  facts  stated  relative 
to  her  health,  but  that  he  did  not  tell  such 
facts  to  the  general  agent  of  the  defendant, 
or  to  any  officer  or  agent  of  the  defendant, 
nor  anything  about  the  knowledge  be  had  of 
her  prior  rejection  by  the  Home  Life  In- 
surance Company;  ttiat  the  reason  why  be 
did  not  inform  the  general  agent  was  that 
every  agent  of  Milwaukee  or  any  other  city 
having  a  rejected  client  tries  to  put  them  in 
some  other  company  if  they  can.  The  stat- 
ute declares  that:  "Whoever  solicits  Insur- 
ance on  behalf  of  any  insurance  corporation 
*  *  *  or  transmits  an  application  for  or  a 
ipolicy  of  Insurance,  other  than  for  himself,  to 
or  from  any  such  corporation,  or  who  makes 
any  contract  for  insurance,  or  collects  any 
premium  for  insurance,  <»:  in  any  manner 
aids  or  assists  in  doing  either,  or  in  transact- 
ing any  business  of  like  nature  for  any  in- 
surance corporation,  *  *  *  shall  be  held 
to  be  an  agent  of  such  corporation  to  all 
intents  and  purposes  unless  it  can  be  shown 
that  he  receives  no  compensation  for  such 
services."  Section  1977,  Rev.  St  1888.  Hel- 
nemann, with  the  authority  of  the  d^end- 
ant,  certainly  performed  several  of  the  acts 
mentioned  in  this  section  of  the  statutes. 
We  are  unable  to  escape  the  conclusion  that 
such  testimony  tended  to  prove  that  Mr. 
Helnemann  was  the  agent  of  the  defendant 
in  procuring  the  insurance  in  question.  The 
trial  court  seems  to  concede  that  he  was  "the 
agent  or  broker  who  solicited  the  insurance," 
but  held  that  he  "was  not  such  an  agent  with 
knowledge  of  the  condition  of  the  deceased  ae 
to  bind  the  company."  Certainly,  his  testi- 
mony tends  to  prove  that  he  had  full  knowl- 
edge of  the  fact  that  Mrs.  Spelser's  applica- 
tion for  insurance  in  the  Home  Life  Insur- 
ance Company  of  New  York  had  been  reject- 
ed, and  the  ground  upon  which  it  had  been 
rejected.  There  does  not  seem  to  have  been 
any  evidence  of  any  untrutliful  statements 
contained  in  her  application  for  Insurance 
in  the  defendant  company  which  were  un- 
known to  Helnemann,  or  of  which  he  did 
not  have  full  knowledge  at  the  time  such  ap- 
plication was  made,  and  before  the  policy 
was  delivered  to  Mrs.  Spelser.  Assuming 
that  Helnemann  had  such  knowledge,  and 
that  he  was  the  defendant's  soliciting  agent 
within  the  meaning  of  the  statute  quoted, 
then  we  are  called  upon  to  consider  the  legal 
effect  of  delivering  the  policy  tmder  such  cir- 
cumstances. 

It  was  held  by  this  court  long  ago  in  an  elab- 
orate opiulon  by  Dixon,  C.  J.,  that:  "An  agent 
of  an  Insurance  company,  who  is  authorized 
to  take  risks  and  issue  policies  for  the  compa- 
ny, may  waive  a  condition  in  the  policy  to 
the  effect  that  any  cliange  la  the  title  or  pos- 
session of  the  property  insured  shall  render 
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the  policy  void.  Where  the  agent,  with  a 
full  knowledge  of  the  fact  that  such  a  change 
of  title  or  possession  has  occurred,  receives  a 
premium  and  Issues  a  renewal  receipt,  this 
constitutes  a  waiver  of  such  condition."  Mi- 
ner V.  The  Fhoenlx  Insurance  Co.,  27  Wis. 
683.  9  Am.  Rep.  479.  That  case  has  fre- 
quently received  the  sanction  of  this  court. 
Renier  t.  The  Dwelling  House  Ins.  Co.,  74 
Wis.  89,  94,  95,  42  N.  W.  208,  and  cases  there 
cited.  In  this  last  case  It  was  contended  that 
by  the  terms  of  the  contract  the  soliciting 
agent  was  never  authorized  to  make  con- 
tracts of  Insurance  nor  to  issue  policies,  but 
merely  to  receive  applications,  and  forward 
them  to  the  company.  But  it  was  held,  in 
effect,  that,  as  the  local  agent  had  performed 
the  several  acts  mentioned  In  the  statute 
quoted  in  behalf  of  the  company  and  with 
Its  authority,  the  latter  could  not  disclaim 
bis  agency  in  the  doing  of  anything  neces- 
sarily Implied  In  the  specific  acts  thus  au- 
thorized. And  It  was  there  held  "that  the 
local  agent,  under  the  authority  given  and 
the  statute  dted,  had  the  implied  authority 
to  waive  any  answers  in  the  application  or 
stipulation  in  the  policy  as  to  the  then  condi- 
tion of  the  propert}'  or  the  existence  of  the 
mortgages,  and  by  accepting  the  premium 
and  Issuing  the  policy  the  company  ratified 
such  waiver  and  estopped  itself  from  dis- 
claiming such  agency."  74  Wis.  95,  42  N. 
W.  210.  Such  ruling  has  been  steadily  ad- 
hered to.  Schultz  V.  Caledonian  Ins.  Co.,  94 
Wis.  43,  G8  N.  W.  414,  and  cases  there  cited; 
Johnston  v.  N.  W.  Live  Stock  Ins.  Co.,  91 
Wis.  121,  68  N.  W,  868;  St  Clara  Female 
Academy  v.  N.  W.  N.  Ins.  Co.,  98  Wis.  263, 
264,  73  N.  W.  767,  67  Am.  St  Rep.  805;  Hob- 
kirk  V.  The  Phoenix  Ins.  Co.,  102  Wis.  16,  78 
N.  W.  160,  and  cases  there  cited.  Counsel 
seek  to  escape  the  effect  of  the  rule  of  law 
mentioned  by  contending,  in  effect,  that 
Helnemann  deliberately  perpetrated  a  fraud 
upon  the  defendant;  that  be  conspired  with 
the  assured  to  rob  the  defendant  by  fraudu- 
lently waiving  the  conditions  contained  in 
the  contract  He  cites  the  general  rule  of 
law  "that  notice  to  the  agent  is,  in  contem- 
plation of  law,  notice  to  a  principal"  (1  Am. 
&  Eng.  Ency.  Law,  1144),  and  then  relies 
upon  the  exception  that  the  rule  is  not  ap- 
plicable "where  the  agent  colludes  with  a 
third  party,"  since  the  rule  Is  "for  the  protec- 
tion of  Innocent  third  persons,  and  not  for 
those  who  use  the  agent  to  further  their 
own  frauds  upon  the  principal"  (Id.  1146). 
The  same  principle  is  declared,  in  effect,  by 
this  court  in  a  case  cited  by  the  same  coun- 
sel, wherein  it  is  held  that:  "A  principal  Is 
not  bound  by  the  unauthorized  and  fraudu- 
lent acts  of  an  agent,  done  in  pursuance  of  a 
corrupt  conspiracy  between  such  agent  and 
the  person  who  seeks  to  obtain  the  benefit 
of  the  fraud.  Thus,  where  the  agent  of  a 
mutual  aid  association  and  the  Insured,  both 
knowing  of  a  by-law  forbidding  the  insur- 
ance of  any  person  over  fifty  years  old,  con- 


spired together  to  procure  the  Insurance  by 
falsely  representing  that  the  Insured  was  un- 
der fifty  years,  the  association  is  not  bound 
by  the  acts  of  the  agent,  and  there  Is  no 
waiver  of  the  restriction  in  the  by-law." 
Hanf  V.  The  N.  W.  M.  Aid  Ass'n,  76  WK 
450,  45  N.  W.  316.  The  difBcnlty  with  the 
contention  Is  that  it  does  not  appear  from  the 
undisputed  evidence  that  there  was  collusion 
between  Helnemann  and  the  assured,  or  anr 
one  In  behalf  of  the  beneficiaries,  to  defraud 
the  defendant,  nor  that  there  was  a  corrupt 
conspiracy  between  them  to  defrand  the  de- 
fendant It  simply  appears  that  tbere  were 
certain  statements  In  the  application  which 
Helnemann  knew  to  be  untrue,  but  never 
theless.  In  behalf  of  the  defendant,  coDsente<l 
to  issue  the  policy.  It  Is  substantially  the 
same  as  in  the  numerous  cases  cited,  and 
many  others  which  might  be  cited,  -where  the 
local  agent  agreed  to  Issue  the  policy  upon 
an  application  containing  material  state- 
ments which  the  agent  knew  at  the  time  to 
be  untrue.  The  question  should  have  been 
submitted  to  the  jury. 

3.  One  defense  seemingly  relied  upon  Is 
that  the  policy  was  not  to  take  effect  until 
the  first  premium  shoukl  be  paid  while  the 
assured  should  be  in  good  health,  and  that 
it  was  not  paid  until  August  17,  190O.  two 
days  before  the  death  of  the  assured,  and 
when  she  was  not  In  good  health,  but  -was, 
to  her  knowledge,  suffering  from  organic 
disease  of  the  heart.  It  is  enough  to  say  that 
It  appears  from  the  record  that  the  first  pre- 
mium was  paid  at  the  time  the  policy  was 
issued,  April  17.  1900,  and  a  receipt  to  that 
effect,  signed  by  the  secretary  of  the  defend- 
ant, is  In  the  record.  What  has  been  said 
obviates  the  necessity  of  considering  any  of 
the  other  questions  suggested  by  the  appel- 
lants. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  Is  remanded  for  a  new 
trial. 


CUPPS  V.  STATE. 

(Supreme  Court  of  Wisconsin.    Nov.  17,  1903.) 

MURDER  —  INTENT  —  PRESUMPTIONS  —  EVI- 
DENCE—MOTIVE— OBJECTIONS  TO  EVIDENCE 
—  INSTRUCTIONS  —  EXCEPTIONS  —  MISCON- 
DUCT OF  JUROR. 

1.  If  a  person  inflicts  apon  another  a  fatal 
wound,  intending  thereby  to  cause  that  other's 
death,  and  such  intention  is  effected,  there  Ite- 
ing  no  attending  circumstances  renderinf?  the 
homicide  justifiable  or  excusable,  such  person  ia 
guilty  of  murder  In  the  first  degree. 

2.  If  a  person  takes  the  life  of  anothw  by  an 
act  naturally  calculated  to  produce  that  rei^ult. 
in  the  absence  of  any  explanatory  circarastani.-e 
or  circumstances  rendering  the  homicide  ex- 
cusable or  justifiable,  or  criminal  in  some  de- 
gree less  than  the  highest,  or  creating  a  reason- 
able doubt  in  regard  to  one  of  such  contingen- 
cies, the  law  presumes  that  he  Intended  the  re- 
sult effected  and  is  guilty  of  murder  in  the  first 
degree. 

3.  Proof  that  a  persun  took  the  life  of  an- 
other by  an  act  naturally  calculated  tA  effect 
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that  result  prima  fade  establishes  euiH  to  the 
fnllest  extent  charged. 

4.  At  the  point  last  suergested  the  burden  is 
cast  upon  the  accused  to  rebut  the  prima  facie 
case  made  against  him  to  the  extent  indicated, 
in  Xo.  2.  or  the  jnry  will  be  warranted  in  find- 
ine  a  verdict  of  murder  In  the  first  degree. 

5.  An  apparent  motive  for  the  commisrion  of 
a  criminal  offense  is  not  an  essential  to  a  con- 
Tiction  thereof.  Mere  proof  of  motive  does  not 
of  itself  establish  guilt,  nor  proof  of  want  of 
motive  establish  Innocence.  Such  proof  is  enti- 
tled to  just  such  consideration  in  arriving  at 
the  truth  of  the  matter  as  the  jury  think  ought 
to  be  given  thereto;  and  the  same  principle  gov- 
erns in  respect  to  proof  of  the  character  of  the 
accused  prior  to  the  time  of  the  alleged  commis- 
sion of  the  offense  inconsistent  with  the  truth 
of  the  charge. 

6.  If  a  jury,  upon  the  whole  evidence  produ- 
ced for  their  consideration  in  a  criminal  case, 
believe  the  accused  guilty  beyond  a  reasonable 
doubt,  it  is  their  du^  to  so  find,  regardless  of 
whether  they  can  discover  therein  an  adequate 
or  any  motive  for  the  commission  of  the  of- 
fense; and  also  regardless  of  whether  they  be- 
lieve that  the  character  of  the  accused  before 
such  commission  was  Inconsistent  therewith. 

7.  An  exception  to  a  particular  ruling  striking 
out  evidence  as  not  resjMnsive  to  the  question 
asked,  does  not  preserve  for  review  the  proposi- 
tion of  whether  such  evidence  was  competent, 
even  though  the  trial  judge  expresses  an  opin- 
ion in  connection  with  his  ruling  that  it  is  not. 

8.  In  giving  instmctions  to  a  jnry  in  a  crim- 
inal trial,  it  is  not  reversible  error  for  the  judge 
to  speak  of  facts  as  eatablisbed  in  the  cause 
which  are  so  beyond  any  room  for  reasonable 
debate. 

9.  If  a  trial  Judge,  in  charging  a  jury  In  a 
criminal  case,  makes  an  incorrect  recital  of  a 
fact  as  to  whether  it  is  established  or  not,  if 
the  evidence  is  all  one  way  and  so  plain  that 
there  is  no  room  in  reason  for  the  jurjr  to  mis- 
onderstand  it  notwithstanding  the  incorrect 
statement,  the  lan^age  of  such  recital  being 
reasonably  harmonizable  with  the  truth  of  the 
matter,  such  mistake  does  not  constitute  re- 
versibie  error. 

10.  In  a  prosecution  for  murder  In  the  first  de- 
frtt,  if  the  evidence  In  the  judgment  of  the 
trial  jndge  In  any  reasonable  view  thereof  will 
nnt  warrant  a  verdict  of  any  other  homicidal 
offense  than  that  of  murder  in  the  first  degree, 
it  is  his  duty  to  so  instruct  the  jury. 

11.  While  It  is  the  duty  of  the  Judge,  In  a  proa- 
f<'ution  for  a  homicidal  offense,  to  instruct  the 
jnry  as  to  every  degree  thereof  to  which  the 
evidence,  in  any  reasonable  view  of  it,  will  ap- 
ply, a  failure  so  to  do  of  his  own  motion  does 
not  constitute  reversible  error. 

12.  An  exception  to  the  charge,  In  a  prosecu- 
tion for  murder  in  the  first  degree,  that  the  ac- 
cused should,  on  the  evidence,  be  convicted  of 
the  fall  offense  diarged  against  him  or  acquit- 
ted, does  not  preserve  for  reriew  the  question 
of  whether  Instructions  should  have  been  given 
u  to  other  degrees  6t  homicidal  offenses. 

13.  The  role  applies  in  criminal  as  well  aa  In 
civil  cases,  that  failure  to  Instruct  the  jury  up- 
on a  material  point  is  not  reversible  error  un- 
less a  written  request  to  charge '  upon  such 
point,  in  proper  form  to  be  given  to  the  jury, 
is  seasonably  presented  to  the  trial  judge  and 
the  request  is  refused. 

14.  The  conrt  having  charged  the  jnir.  In  a 
prosecation  for  murder,  that  they  should  weigh 
the  evidence  of  each  witness  "as  best  they  can," 
and  in  the  performance  of  the  duty  of  "scrxitin- 
■zing  the  evidence  and  determining  its  effect, 
700  shonld  exercise  the  utmost  caution,  employ 
til  the  reason,  prudence,  judgment  and  dis- 
rrimination  that  you  possess  and  would  sum- 
uoD  to  your  own  aid  m  the  most  important  af- 
'•in  of  life,"  It  is  not  error  to  refuse  to  in.struct 
that  in  pentorming  such  duty,  the  Jury  should 
ue  "the  ntmost  care,  caution,"  etc 


15.  It  is  not  error  to  refuse  to  Instruct  the 
jnry  in  a  criminal  case  that,  "unless  yon  can 
say  from  that  standpoint  that  the  evidence  fails 
to  impress  your  minds  with  any  reasonable 
doubt  of  the  defendant's  guilt,  you  should  ac- 
quit the  accused  apd  render  a  verdict  of  not- 
guilty,"  because,  if  the  idea  Involved  Is  not 
clearly  erroneous,  the  language  is  fatally  am- 
biguous. 

16.  The  inclusion  of  a  request  to  charge  the 
Jury  as  indicated  in  the  preceding  paragraph 
would  render  the  entire  request  fatally  defect- 
ive. 

17.  The  proper  instruction,  in  substance,  to 
give  to  the  jury  on  the  subject  covered  by  the 
two  last  foregoing  paragraphs  is  that,  after 
giving  to  the  evidence  the  consideration  indi- 
catea  by  the  instruction  mentioned  In  para- 
graph 14,  there  then  remains  In  the  mlnoa  of 
the  jury  no  reasonable  doubt  of  the  defendant's 
guilt  they  should  convict  him,  otherwise  th^ 
should  acquit  him. 

18.  A  requested  instruction,  so  framed  that  in 
any  reasonable  view  it  assumes  a  state  of 
things  as  established  by  the  evidence  not  so 
established  beyond  room  for  reasonable  debate, 
is  fatally  defective. 

19.  If  counsel  desire  a  specific  instruction  on 
any  particular  point,  they  should  prepare  such 
Instruction  in  writing  in  the  form  they  desire  it 
to  be  given  to  the  jury,  and  ask  the  court  to 
give  it.  As  a  general  rule  a  mere  request  to 
cl)arge  ui>on  a  particular  point,  or  to  charge 
more  particnlariy  thereon,  a  refusal  thereof  and 
an  exception  to  the  ruling,  do  not  present  any 
question  for  review. 

20.  Where  the  verdict  of  the  Jury  is  sought  to 
be  impeached  for  misconduct  of  some  member 
thereof  in  respect  to  his  answers  upon  the  voir 
dire,  or  in  respect  to  his  conduct  during  the 
trial,  or  for  undue  outside  influence  upon  the 
Jury  during  the  trial,  the  facts  In  that  regard, 
to  be  effective,  should  be  established  by  clear 
and  satisfactory  evidence. 

21.  The  determination  of  the  trial  Judge  re- 
specting the  facts-  in  regard  to  any  matter  re- 
ferred to  in  the  last  foregoing  paragraph  is  as 
conclusive  as  his  determination  upon  any  other 
matter  of  fact,  in  that  it  must  be  regarded  on 
an  appeal  as  a  verity  unless  shown  to  be  con- 
trary to  the  dear  preponderance  of  the  evi- 
dence. 

(Syllabna  by  the  Jndge.) 

Error  to  Circuit  Court,  Clark  County; 
Charles  M.  Webb,  Judge. 

Arthur  Cupps  was  convicted  of  murder, 
and  brings  error.    AtHrmed. 

November  27,  1900,  at  about  2  o'clock  a. 
m.,  OlUe  O'Dell,  the  keeper  of  a  house  of  ill 
fame  located  a  abort  distance  from  Stanley, 
Clark  county.  Wis.,  was  there  fatally  shot  by 
some  one.  Death  occurred  a  few  moments 
after  the  wound  was  inflicted.  Tbere  were 
no  witnesses  to  the  homicide  except  plaintiff 
In  error  and  one  Ole  Gustad.  They  were 
Jointly  informed  against  as  having  with  ma- 
lice aforetbongbt  taken  the  life  of  Mrs. 
O'Dell.  Separate  trials  were  granted.  Gus^ 
tad  was  tried  first  and  acquitted.  Plaintiff 
in  error  was  tried  shortly  thereafter  and  was 
convicted  of  tbe  full  offense  charged.  Judg- 
ment was  pronounced  accordingly.  To  re- 
view such  Judgment  upon  exceptions  taken 
at  the  trial  and  thereafter  tbe  cause  was 
brought  here  by  writ  of  error. 

R.  J.  MacBride,  for- plaintiff  In  error.  L. 
M.  Sturdevant,  Atty.  Gen.,  and  Walter  D. 
Corrlgan,  Second  Asst  Atty.  Gen.,  for  the 
State. 
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MARSHALL,  J.  (after  stating  tbe  facts).  | 
Tbe  main  contention  upon  wbicb  counsel  for 
plaintifl  in  error  relies  for  a  reversal  is  that 
the  evidence  was  not  sufficient  to  warrant  a 
conviction  of  murder  in  the  first  degree  If 
of  any  offense;  though  it  does  not  seem  to  be 
urged  with  confidence  but  that  the  evidence 
Justified  a  conviction  of  guilty  of  some  homi- 
cidal offense.  Preliminary  to  the  dlscus^on 
of  such  contention  we  will  briefly  state  the 
salient  evidentiary  facts  which  the  testimony 
either  established  or  so  strongly  tended  to 
prove  as  to  warrant  the  Jury  in  finding  their 
existence. 

Ole  Gustad  and  plaintiff  in  error  were 
young  men.  The  latter  was  about  20  years 
X)f  age.  He  lived  a  reputable  life  till  about 
a  year  prior  to  the  homicide.  Gustad  was 
23  years  of  age.  For  several  years  prior  to 
the  homicide  he  bad.  associated  with  bad 
characters  and  generally  lived  a  disreputable 
life.  In  June,  1899,  or  a  month  or  two  prior 
thereto,  plaintiff  In  error,  at  St  Paul,  Minn., 
began  to  associate  with  Iva  Drake,  an  un- 
married woman,  knowing  that  she  was  of 
bad  character  and  pregnant  She  gave  birth 
to  a  child  shortly  after  such  acquaintance 
commenced.  He  married  her  prior  to  July, 
1889.  During  the  time  he  associated  with 
her  prior- thereto  she  had  a  companion  of  bad 
character  by  the  name  of  Slla  Day,  a  favorite 
of  Ole  Gustad.  The  acquaintance  of  plaintiff 
in  error  with  the  latter  commenced  after  he 
began  to  associate  vrtth  Iva  Drake.  After 
that  event  the  two  young  men  chummed  to- 
gether, more  or  less,  till  after  the  homicide. 
After  plaintiff  In  error  and  the  Drake  woman 
were  married  they  spent  several  months  go- 
ing about  from  place  to  place,  apparently  not 
having  any  honorable  means  of  support.  In 
company  with  Ella  Day  they  arrived  at  Stan- 
ley in  the  latter  part  of  October,  1899.  On 
the  morrow  a  livery  rig  and  driver  were  pro- 
cured, and  the  two.  girls,  with  plaintiff  in 
error,  were  driven  out  of  the  village,  a  short 
distance,  to  Mrs.  O'Dell'a  house  of  HI  fame. 
Plaintiff  in  error  knew  tbe  character  of  the 
house.  He  left  his  wife  there  apparently 
consenting  that  she  should  remain  and  en- 
couraging her  to  do  80  and  to  live  tbe  life 
common  to  snch  places,  he  returning  to  Stan- 
ley, where  be  resided  for  several  weeks  doing 
nothing  but  taking  care  of  a  little  child  of 
Ella  Day,  the  two  girls  paying  his  expenses 
from  the  fruits  of  their  Immoral  life.  At  the 
end  of  that  period  Gustad  Joined  him  and  the 
two  went  to  St  Paul  to  obtain  work.  About 
a  week  after  they  arrived  in  St  Paul  they 
returned  to  Stanley,  leaving  St  Paul  on  the 
evening  train  of  November  26th,  and  arriving 
In  Stanley  a  little  before  12  o'clock  p.  m.  of 
that  day.  Cupps  had  upon  his  person  a  re- 
volver. Gustad  had  no  weapon.  When  the 
two  arrived  at  Stanley  they  avoided  being 
observed  by  the  train  crew.  When  the  train 
moved  out  of  the  station  they  went  into  the 
waiting  room  of  tbe  depot  and  sat  down  by 
the  stove,  indicating  by  their  manner  a  dis- 


position to  avoid  being  recognized.  After  re- 
maining there  about  an  hour,  at  the  sugges- 
tion of  Cupps  they  started  for  tlie  O'DeU 
place,  where  they  arrived  at  about  2  o'clock 
a.  m.  One  of  them  immediately  rapped  at 
the  door  and  it  was  promptly  opened  by  Sirs. 
O'Dell.  She  was  the  only  person  in  the  low- 
er part  of  the  house.  Mrs.  Cupps,  the  Day 
girl,  and  one  Anna  Wing  were  upstairs  and 
were  the  only  occuitants  of  the  house  except 
the  O'Dell  woman.  The  Day  giil  was  in  a 
room  by  herself  at  tbe  bead  of  the  stairs. 
As  soon  as  Mrs.  O'DeU  opened  the  door  a 
noise  as  of  persons  entering  the  house  was 
heard,  and  immediately  thereafter  the  O'Dell 
woman  was  heard  to  exclaim:  "My  God. 
don't  shoot  me!"  or  words  to  that  effect 
Immediately  thereafter  a  pistol  shot  'was 
heard,  followed  by  an  exclamation  from  the 
woman:  "They  have  killed  me,  they  have 
killed  me!"  or  words  to  that  effect  Sounds 
as  of  the  persons  who  entered  tbe  house  hur- 
riedly leaving  the  same,  were  then  heard. 
The  woman  was  then  beard  to  groan  several 
times,  and  thereafter  all  was  still  in  tbe  low- 
er part  of  the  house.  The  girls  remained  up- 
stairs till  morning.  They  then  called  to  a 
passer-by,  resulting  in  an  Investigation  being 
made  and  Mrs.  O'Dell  being  found  where  she 
was  last  heard,  lying  upon  the  floor  dead, 
with  a  pistol  wound  in  her  neck.  Immediate- 
ly after  the  shooting  Cupps  and  Gustad  bnr- 
riedly  returned  to  Stanley,  where  they  secret- 
ed themselves  behind  some  box  cars  till  a 
train  arrived,  bound  for  St  PauL  Tbey 
boarded  the  train,  avoiding  being  observed  by 
the  train  crew,  and  beat  their  way  to  St 
Paul,  arriving  there  before  noon.  Soon 
thereafter  plaintiff  in  error  sold  his  revolver, 
saying  that  he  had  no  further  use  for  It 
About  a  week  after  they  returned  to  St  Paul 
the  two  men  were  arrested,  charged  with  be- 
ing guilty  of  tbe  murder  of  the  O'Dell  wo- 
man. After  the  arrest  plaintiff  in  error 
claimed  that  he  was  not  at  Stanley  on  the 
night  of  the  homicide.  On  the  preliminary 
examination  he  admitted  that  be  and  Gustad 
visited  Stanley  on  tbe  night  of  the  homicide 
and  that  they  both  started  for  the  O'DeU 
place.  He  claimed,  however,  that  he  bad 
some  altercation  with  bis  companion,  which 
resulted  in  hla  turning  back  while  Gustad 
went  on;  that  he  was  not  present  at  the 
O'Dell  place  at  tbe  time  of  the  shooting;  that 
Gustad  overtook  him  before  he  arrived  at 
Stanley  and  that  the  two  soon  thereafter 
reached  Stanley,  boarded  a  passing  train, 
and  went  to  St.  Paul.  He  claimed  that  be 
did  not  know  that  tbe  O'Dell  woman  was 
shot,  but  suspected  it  His  story  In  Justice 
court  was  different  in  many  respects  from  the 
one  be  told  upon  his  trial  in  tbe  circuit  court 
He  then  admitted  being  present  when  the 
woman  was  shot  and  said  that  his  testimony 
In  Justice  court  inconsistent  with  that  given 
upon  his  trial  was  false.  He  claimed  that 
while  tbe  two  were  on  their  way  to  the 
O'Dell  place  Gustad  borrowed  bis  revolve 
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ostensibly  to  shoot  at  something  by  the  way- 
side: that  he  discharged  the  -weapon  and 
then  reloaded  It,  having  In  his  possesion  some 
cartridges  which  belonged  to  the  accused; 
that  be  returned  the  revolver  to  the  accused 
shortly  after  they  left  the  O'Dell  place.  He 
testified  that  as  soon  as  they  entered  such 
place  Gustad  drew  the  revolver  and  shot  the 
woman;  that  he  was  then  about  to  go  up- 
stairs In  search  of  his  wife,  and  that  the 
woman,  when  shot,  was  directly  between 
him  and  Uustad,  facing  the  latter.  Gustad 
denied  having  the  revolver  In  his  possession 
on  the  night  of  the  homicide  at  all.  He  tes- 
tified that  plaintiff  In  error,  as  soon  as  they 
entered  the  O'Dell  house,  drew  his  weapon 
and  shot  the  woman.  Both  agreed  that  im- 
mediately aftet  the  shooting  they  hurriedly 
returned  to  Stanley,  secreted  themselves  till 
a  train  came  along,  and  then  boarded  the 
same  for  St.  P«nl,  reaching  there  as  before 
stated. 

The  foregoing  statement  seems  to  be  suffi- 
cient, without  argument,  to  answer  counsel's 
contention  that  there  was  no  evidence  pro- 
duced upon  the  trial  to  warrant  the  jury  In 
finding  a  verdict  of  murder  In  the  first  de- 
gree. True,  the  direct  evidence  as  to  who 
did  the  sbootlng  was  confined  to  the  two 
men,  the  accused  and  bis  companion,  who 
were  the  sole  witnesses  of  the  homicide;  but 
there  were  evidentiary  circumstances  tending 
to  show  that  plaintiff  In  error  was  the  guilty 
party  and  that  the  two  visited'  the  O'Dell 
place  upon  the  night  of  the  homicide,  one  or 
both  being  bent  upon  an  unlawful  purpose  of 
a  serious  nature,  and  probably  the  one  that 
was  effected.  There  was  the  evidence  tend- 
ing to  show  that  both  endeavored  to  avoid 
recognition  while  at  Stanley;  that  they  pur- 
posed, before  leaving  St  Paul,  to  go  to  Stan- 
ley and  return  In  such  a  way  as  to  render 
their  absence  from  St.  Paul  unobservable; 
that  plaintiff  In  error  was  the  leader  of  the 
erpeflitlon;  that  he  evened  and  was  In  pos- 
>ip5>slon  of  the  weapon  with  which  the  homi- 
cide was  ^committed,  and  that  his  story  of 
the  shooting  was  highly  unreasonable  In  that 
he  claimed  that,  when  Gustad  fired  the  shot, 
the  woman  was  standing  In  a  direct  line  be- 
tween tbem,  face  to  face  with  Gustad.  As 
before  stated,  however,  on  the  question  of 
who  did  the  shooting,  we  do  not  understand 
that  counsel  for  appellant  contend  but  that 
there  was  evidence  to  warrant  the  Jury  In 
finding  that  plaintiff  In  error  did  It;  the  point 
argued  being  that  no  evidence  was  produced 
showing  that  the  shot  was  fired  with  the  in- 
tention to  take  human  life,  requisite  to  the 
crime  of  murder  In  the  first  degree.  To  our 
minds  the  evidence  on  that  point  seems  to 
have  been  ample  to  warrant  the  Jury  in  the 
cnnclusion  which  they  reached.  The  location 
of  the  wound  indicates  that  It  was  Inflicted 
with  a  pistol  pointed  at  the  woman's  neck 
•-Dd  probably  slightly  downward.  Whoever 
fired  tbe  shot  must  have  had  his  arm  raised 
to  a  position  quite  Inconsistent  with  an  ac- 


cidental discharge  of  tbe  pistol  during  a 
struggle  between  him  and  the  woman.  There 
were  no  powder  marlcs  upon  the  deceased. 
Indicating  quite  clearly  that  she  and  her  as- 
sailant were  not  near  enough  together  at 
the  time  of  the  homicide  to  be  In  physical 
touch  with  each  other.  The  location  of  the 
wound  and  the  other  circumstances  strongly 
indicated  that  tbe  wound  was  intentionally 
Inflicted.  It  was  in  a  vital  part  of  the  body, 
giving  rise  to  the  familiar  legal  presumption 
that  whoever  Inflicted  it  intended  to  produce 
the  result  which  followed,  such  result  being 
a  natural  and  probable  consequence  of  the 
act.  Add  to  that  the  fact  that  the  woman 
exclaimed  the  Instant  before  the  shot  was 
fired,  "My  God,  don't  shoot  mel"  and  ex- 
claimed Immediately  after  the  discharge  of 
the  pistol,  "They  have  killed  me,  they  have 
killed  me!"  or  words  to  that  effect,  and  we 
have  a  pretty  strong  showing  that  whoever 
fired  the  fatal  shot  did  so  Intending  to  ac- 
complish what  In  fact  resulted.  That  satis- 
fies all  the  essentials  of  murder  In  the  first 
degree,  though  there  may  not  have  been  any 
definite  or  considerable  period  of  time  be- 
tween the  formation  of  the  design  to  kill  and 
the  effectuation  thereof.  It  is  sufficient  to 
satisfy  the  statute  If  the  person  committing 
the  homicide  has,  at  the  time  of  inflicting 
the  fatal  wound,  a  design  to  take  human  life, 
and  inflicts  such  wound  with  the  purpose  of 
accomplishing  such  design,  and  that  death 
,  ensues,  there  belne  no  circumstance  to  ren- 
der the  homicide  excusable  or  Justifiable. 
Hogan  V.  The  State,  36  Wis.  226,  244;  Id., 
80  Wis.  428,  11  Am.  Rep.  676;  Perugi  v.  The 
State,  104  Wis.  230,  80  N.  W.  B93,  76  Am.  St. 
Hep.  866. 

While,  on  account  of  the  evidentiary  cir- 
cumstances to  which  we  have  alluded,  aside 
from  the  fact  of  killing  by  means  naturally 
calculated  to  effect  death,  the  case  as  to  the 
degree  of  criminal  homldde  of  which  the 
person  who  flred  the  fatal  shot  was  guilty, 
did  not  depend  upon  the  presumption  arising 
from  the  fact  of  killing  and  the  manner 
thereof,  in  that  It  was  by  means  naturally 
and  probably  calculated  to  produce  death,  if 
It  did  so  depend  we  could  not  agree  with 
counsel  that  such  presumption  goes  only  to 
the  question  of  whether  the  homicide  was 
criminal  or  not;  that  it  was  not  sufficient  to 
prove  the  character  of  the  offense.  From 
the  circumstance  of  the  taking  of  the  life  of 
a  human  being  by  the  act  of  another  natur- 
ally and  probably  calculated  to  cause  that  re- 
sult the  law  presumes  that  such  person, 
when  he  perpetrated  the  act,  foresaw  and 
intended  the  result  which  followed,  hence 
must  be  guilty  of  the  highest  offense  of  crim- 
inal homicide  known  to  our  law,  In  the  ab- 
sence of  evidence  showing  that  the  homicide 
was  Justifiable  or  excusable,  or  sufficiently 
rebutting  the  presumption  of  Intent  to  take 
human  life,  to  raise  a  reasonable  doubt  on 
the  question.  That  must  be  so,  since  under 
our  statute  every  Intentional  taking  of  hu- 
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man  life  not  excusable  or  justifiable  Is  mur- 
der In  the  first  degree.  Perugi  t.  State,  su- 
pra. When  It  is  made  to  appear  in  the  prose- 
cution of  a  case  lilce  this  that  the  accused 
fired  the  shot,  the  -weapon  being  aimed  at  a 
vital  part  of  the  body,  and  that  death  ensued 
as  a  natural  and  probable  result,  the  pre- 
sumption of  fact  as  to  intention  to  take  hu- 
man life,  in  the  absence  of  any  explanatory 
circumstance  or  evidence,  makes  a  prima  fa- 
cie case  for  the  prosecution.  The  state  is 
not  bound  to  go  further  and  negative  any 
probability  that  the  occurrence  was  the  re- 
sult of  accident,  or  that  there  were  circum- 
stances reducing  the  homicide  below  that  of 
murder  in  the  first  degree,  or  excusing  or 
Justifying  it  altogether.  The  accused  at  that 
point  must  take  up  the  burden  of  rebutting 
the  prima  facie  showing  made  against  him. 
He  must  show,  by  evidence  at  least  suffi- 
ciently convincing  to  raise  a  reasonable  doubt 
as  to  the  intention  to  take  human  life  or  aa 
to  whether  such  taking  was  Justifiable  or 
excusable,  that  there  was  no  such  intention, 
Justification  or  excuse,  or  the  Jury  will  be 
Justified  in  finding  him  guilty  of  the  highest 
offense  of  criminal  homicide.  That  rule  is 
elementary.  We  quote  from  3  Greenl.  Bv. 
§14: 

"This  rule,  that  every  person  is  presumed 
to  contemplate  the  ordinary  and  natural  con- 
sequences of  his  own  acts,  is  applied  even 
in  capital  cases.  Because  men  generally  act 
deliberately  and  by  the  determination  of 
their  own  will,  and  not  from  the  impulse  of 
blind  passion,  the  law  presumes  that  every 
man  always  thus  acts,  until  the  contrary 
appears.  Therefore,  when  one  man  is  found 
to  have  killed  another,  if  the  circumstances 
of  the  homicide  do  not  of  themselves  show 
that  it  was  not  intended,  but  was  accidental, 
it  is  presumed  that  the  death  of  the  deceas- 
ed was  designed  by  the  slayer;  and  the  bur- 
den of  proof  is  on  Mm  to  show  that  it  was 
otherwise." 

That  burden  )s  successfully  raised,  as  we 
have  seen.  If  the  accused  produces  evidence 
Bufllcient  in  the  Judgment  of  the  Jury  to  raise 
a  reasonable  doubt  as  to  the  felonious  in- 
tent. This  subject  was  very  fully  discussed 
by  Chief  Justice  Shaw,  in  Commonwealth  v. 
York,  9  Mete.  GHass.)  93,  43  Am.  Dec.  373. 
The  conclusion  there  reached  Is  fairly  stated 
in  the  syllabus  thus: 

"When,  on  the  trial  of  an  Indictment  for 
murder,  the  killing  is  proved  to  have  been 
committed  by  the  defendant,  and  nothing 
further  is  shown,  the  presumption  of  law  is 
that  it  was  malicious,  and  an  act  of  murder, 
and  proof  of  matter  of  excuse  or  extenua- 
tion lies  on  the  defendant" 

By  reference  to  the  opinion  It  will  be  seen 
that  the  term  "murder"  in  the  syllabus 
means  killing  with  malice  aforethought,  or 
murder  in  the  first  degree  under  our  statute. 
That  is  stating  the  rule  broader  than  is  nec- 
essary for  the  purposes  of  this  case,  and 
broader  than  we  would  advise  giving  it  to 


a  Jury.  The  better  way  is  to  state  that,  in 
the  absence  of  evidence  to  the  contrary,  he 
who  takes  the  life  of  another  by  the  inflic- 
tion of  a  wound  or  some  act  naturally  and 
probably  calculated  to  produce  death.  Is  pre- 
sumed to  have  intended  that  result  and  to 
be  grulity  of  murder  at  the  common  law,  and 
murder  in  the  first  degree  under  our  statute 
Chief  Justice  Shaw,  speaking  of  the  nature 
and  force  of  the  presumption,  said: 

"The  willful  and  voluntary  act  of  destroy- 
ing the  life  of  another  Is  *  *  •  Injurious 
in  the  highest  degree  to  the  rights  of  such 
other.  •  •  •  xhe  natural  and  necessary 
conclusion  from  such  an  act  willfully  done, 
without  apparent  excuse,  is  that  it  was 
done  malo  anlmo,  in  pursuance  of  a  wrongful 
injurious  purpose,  previously,  thoagh  per- 
haps suddefaly,  formed,  and  is  therefore  'a 
homicide  with  malice  aforethought.'  "  Page 
101. 

"The  presumption  of  malice  •  •  •  la 
not  technical  or  artificial,  •  *  •  but  is 
the  result  of  a  mode  of  legal  reasoning  which 
Is  of  general  application."    Page  105. 

Counsel  for  plaintiff  In  error  freely  admits 
that  the  law  Is  as  thus  stated  as  applied  to 
murder  at  the  common  law,  but  insists  that 
the  rule  is  different  under  our  statutory  sys- 
tem. No  very  good  reason  is  advanced  to 
support  that  idea,  and  no  authority  in  sup- 
port thereof  Is  cited.  Murder  at  the  common 
law  was  susceptible  of  being  established 
solely  by  the  presumption  arising  from  the 
fact  of  killing  by  an  unexplained  act  nat- 
urally and  probably  calculated  to  produce 
death.  That  was  laid  down  distinctly  as 
early  as  King  v.  Woodbume  &  Coke,  In 
1722,  16  How.  St  Tr.  54.  We  see  no  room 
for  holding  that  such  ancient  rule,  which  ob- 
tains to  this  day,  admittedly,  as  to  mur- 
der at  the  common  law,  does  not  apply  to 
our  statutory  murder  In  the  first  degree, 
since  that  includes  every  intentional  killing 
of  a  human  being  by  another,  not  Justifiable 
or  excusable.  Decisions  made  nnder  sys- 
tems unlike  ours  necessarily  caiyiot  affect 
the  question.  The  law  is  different  in  the 
state  of  Ohio,  and  perhaps  In  other  states. 
The  difference  in  Ohio,  however,  grows  sole- 
ly out  of  the  fact  that  Intentional  killing  nn- 
der the  Ohio  statutes  is  a  characteristic  of 
murder  in  the  second  as  well  as  in  the  first 
degree.  In  that  situation  the  court  held  that 
the  presumption  of  intention  to  take  human 
life  arising  from  an  unexplained  homicide 
should  only  go  to  the  lowest  degree  of  the 
offense  In  which  the  Intent  to  kill  was  essen- 
Ual.    State  v.  Turner,  Wright  (Ohio)  20. 

Now,  while  the  Jury  were  warranted  In 
finding  many  evidentiary  circumstances  cor- 
roborating the  legal  presumption  from  the 
fact  of  killing  by  an  act  naturally  calculated 
to  produce  that  result— which  we  have  seen 
was  of  itself,  unexplained,  sufficient  to  sup- 
port the  finding  of  the  taking  of  human  life 
with  malice  aforethought— we  are  unable  to 
discover  any  evidence  or  circumstance  tend- 
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ing  to  rebut  tbe  presumption  except  tbat 
tending  to  sbow  absence  of  motiye.  True, 
tbere  was  a  feeble  attempt  to  sbow  a  proba- 
ble accidental  discharge  of  tbe  pistol,  and, 
certainly,  from  tbe  circumstances  ot  tbe 
homicide  wblch  we  bave  detailed  and  the 
appearances  thereafter  the  Jury  were  fully 
warranted  In  giving  little  or  no  credence 
thereto.  Xo  explanation  whatever  was  at- 
tempted of  why  tbe  revolver  was  drawn  on 
the  defenseless  woman  at  all:  while  tbe  loca- 
tion of  tbe  wound  and  tbe  absence  of  powdw 
marks  on  tbe  body  of  deceased  or  ber  cloth- 
ing, and  tbe  entire  absence  of  anything  about 
her  person  Indicating  a  struggle  with  ber 
assailants,  sbow  pretty  clearly,  as  before  in- 
dicated, that  tbe  weapon  was  aimed  at  a 
vital  part  of  her  body  and  was  Intentionally 
discharged  by  the  person  who  held  it 

Much  significance  is  claimed  for  the  dearth 
of  evidence  showing  any  substantial  motive 
tar  the  commission  of  the  offense.  If  In  a 
case  like  this  evidence  of  gnllt  were  so 
weak  as  to  necessarily  leave  a  reasonable 
doabt  In  the  mind  on  the  question  of  guilt 
In  the  absence  of  any  proof  of  motive  for  the 
deed,  that  circumstance  would  bave  all  the 
significance  claimed  for  It;  but  nuch  Is  not 
tbe  situation  here.  Absence  of  motive-  In  a 
doubtful  case  is  always  significant  and  may 
be  of  controlling  import  But  where  tbe 
evidence,  in  tbe  Judgment  of  tbe  Jury,  clear- 
ly establishes  an  Intention,  without  Justifica- 
tion or  excuse,  to  destroy  human  life,  tbe 
fact  tbat  no  adequate  or  any  motive  can  be 
assigned  for  tbe  deed  does  not  militate 
against  such  act  being  criminal,  nor  against 
the  degree  of  criminality  being  the  highest 
known  to  the  law.  A  conviction  Is  never  to 
be  disturbed  merely  for  want  of  motive 
where  there  la  credible  evidence  of  guilt.  1 
McClaIn,  Crlm.  Law,  |  416.  The  expressions 
of  courts  on  this  subject  are  numerous  and 
harmonious.  In  Pointer  v.  United  States, 
151  U.  S.  396,  14  Sup.  Ct  410.  38  L.  Bd.  SP6, 
it  was  said,  in  effect:  Proof  of  motive  for 
tbe  crime  is  not  Indispensable  to  conviction; 
for  murder  may  be  inferred  from  the  mere 
fact  of  killing;  bat  the  absence  of  evidence 
saggestlng  a  motive  Is  a  circumstance  In  fa- 
vor of  the  accused  to  be  given  such  weight 
as  tbe  Jury  may  deem  proper.  In  Clifton  t. 
The  State,  73  Ala.  473,  the  court  said: 

"The  presence  or  absence  of  a  motive  for 
the  commission  of  the  offense  charged  is  al- 
ways a  legitimate  subject  of  Inquiry.  •  •  • 
Bot  It  Is  not  in  any  case  Indispensable  to  a 
conviction:  it  Is  not  an  element  of  tbe  burden 
of  proof  tbe  law  devolves  upon  the  prosecu- 
tion, whether  the  agency  or  connection  of 
the  accused  Is  manifested  by  direct  and  posi- 
tive evidence,  or  only  by  drcnmstantlal  evi- 
dence, tbat  a  motive,  or  inducement,  to  com- 
mit tbe  offense  sboald  be  proved.  Tbe  crim- 
inal act,  and  tbe  connection  of  the  accused 
with  it,  being  proved  beyond  a  reasonable 
doubt,  tbe  act  itself  furnishes  the  evidence^ 


tbat  to  its  perpetration  there  was  some  cause 
or  influence  moving  the  mind." 

In  McLain  v.  Commonwealth,  99  Fa.  86, 
99,  tbe  court,  speaking  on  the  same  subject, 
said: 

"Tbe  commonwealth  was  not  bound  to  es- 
tablish an  adequate  motive  for  the  alleged 
crime.  •  •  •  xhe  fact  of  murder  being 
established  the  Inability  to  discover  tbe  mo- 
tive does  not  disprove  tbe  crime." 

Thus  It  will  be  seen  that  while  it  Is  com- 
petent for  tbe  prosecution  In  a  case'  of  this 
kind  to  sbow  motive,  it  will  not  of  Itself  es- 
tablish tbe  charge;  and  while  it  is  competent 
for  the  defense  to  establish  want  of  motive, 
it  does  not  constitute  a  defense,  nor  neces- 
sarily rebut  evidence  by  Itself  satisfactorily 
establishing  the  guilt  of  the  accused  even  so 
as  to  raise  a  reasonable  doubt  on  tbe  ques- 
tion. Presence  or  absence  of  motive  In  any 
case,  as  indicated,  is  but  a  mere  evidentiary 
circumstance  to  be  given  Just  such  weight  by 
tbe  Jury  as  they  deem  tbe  same  entitled  to 
under  all  tbe  circumstances.  So  here,  the 
failure  of  tbe  prosecution  to  show  any  mo- 
tive for  the  commission  of  tbe  offense  char- 
ged against  tbe  accused  Is  of  little  moment, 
tbe  Jury  having  presumably  given  due  weight 
thereto  and  tbe  evidence  being  sufficient  not- 
withstanding the  absence  of  any  discoverable 
motive  for  the  offense,  to  warrant  the  ver- 
dict which  was  rendered. 

Counsel  for  plaintiff  In  error,  to  sustain  bis 
contention  tbat  the  verdict  of  tbe  Jury  was 
not  warranted  by  tbe  evidence,  points  with 
confidence  to  the  proof  of  previous  good  char- 
acter of  the  accused  up  to  about  a  year  be- 
fore the  commission  of  tbe  offense.  We 
must  say  tbat  such  evidence  of  good  char- 
acter was  entitled  to  very  little  If  any  weight 
in  view  of  the  proof  tbat  the  accused  was  a 
man  of  mature  years,  more  than  ordinarily 
bright  a  man  capable  of  earning  upwards  of 
$60  per  month  at  mechanical  labor,  and  yet 
tbat  he  took  for  his  wife  a  common  prosti- 
tute knowing  her  character,  and  thereafter 
encouraged  ber  to  continue  ber  Immoral  life, 
be  profiting  by  tbe  fruits  thereof,  and  it  fur- 
ther appearing  tbat  he  indulged  in  going 
about  tbe  country,  beating  his  way  on  rail- 
roads and  living  the  life  of  a  common  tramp. 
However,  at  best  tbe  evidence  of  good  char^ 
acter  did  not  constitute  a  defense.  Counsel 
for  tbe  accused  of  course  does  not  claim  ttiat 
for  it.  It  was  entitled  to  Just  such  consid- 
eration as  tbe  Jury  thought  proper  to  give  to 
it  under  all  tbe  circumstances  of  tbe  case,— 
no  more  and  no  less.  The  fact  of  previous 
good  character,  like  that  of  absence  of  mo- 
tive for  tbe  commission  of  the  crime.  Is  of  no 
significance  in  any  case  in  tbe  face  of  satis- 
factory evidence  of  guilt  In  tbe  Judgment  of 
tbe  Jury,  after  giving  due  weight  to  such 
previous  character.  We  must  assume  that 
there  was  such  satisfactory  evidence  in  the 
Judgment  of  the  Jury  in  tills  case,  since  there 
is  nothing  to  indicate  tbat  they  did  not  give 
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due  weight  to  all  tbe  evidence  produced  be- 
fore them.  If  they  believed  from  such  evi- 
dence beyond  reasonable  doubt  that  the  ac- 
cused committed  the  offense  charged  against 
him,  it  was  their  duty  to  render  tbe  verdict 
which  they  did,  thpugh  they  could  not  dis- 
cover any  motive  for  the  deed,  and  though 
they  believed  that  prior  to  the  commission 
of  the  offense  his  ctiaracter  was  Inconsistent 
with  such  commission. 

The  only  error  assigned  to  rulings  on  evi- 
dence is  that  the  court  erred  in  granting  a 
motion  to  strike  out  an  answer  wUch  it  ap- 
I>ear8  was  not  responsive  to  any  question 
asked.  Arnold  Lunt,  after  qualifying  to  tes- 
tify as  to  the  reputation  of  the  accused  as  a 
peaceable,  law-abiding  citizen  prior  to  the 
commission  of  the  offense,  In  answer  to  a 
proper  question  said  that  it  was  good.  Coun- 
sel for  the  accused,  apparently  to  cause  the 
witness  to  emphasize  his  answer  to  this 
question,  asked:  "His  reputation  in  that  re- 
spect was  good?"  referring  to  the  reputation 
of  tbe  accused  as  a  peaceable,  law-abiding 
citizen,  to  which  witness  said:  "In  every  re- 
spect it  was  good."  That  answer  was  cleat^ 
ly  subject  to  the  motion  to  strike  ont  The 
motion  was  general.  The  specific  ruling  of 
the  court  was  that  tbe  answer  should  l>e 
stricken  ont  so  far  as  not  responsive  to  tbe 
question.  True,  the  court  said  in  connection 
therewith  that  the  inquiry  in  respect  to  the 
character  of  the  accused  was  only  competent 
in  respect  to  his  reputation  as  being  a  peace- 
able and  law-abiding  citizen;  but  the  ruling 
was  as  indicated.  An  exception  to  that  did 
not  raise  the  question  which  counsel  argues. 
Whether  ttie  saying,  as  to  a  person  on  trial 
for  the  crime  of  murder,  that  only  his  char- 
acter as  a  peaceable  and  law-abiding  citizen 
is  Involved,  is  strictly  accurate,  does  not 
seem  to  arise  bo  as  to  require  discussion  or 
decision. 

The  learned  circuit  Judge,  in  the  instruc- 
tions to  the  Jury,  recited  numerous  facts  as 
to  wlilch  tbe  evidence  was  all  one  way  and 
which  were  unquestionably  established,  in 
which  he  said  ttiat  after  the  homicide  the 
accused  and  his  companion  walked  back  to 
Stanley.  Counsel  insists  that  such  recital 
was  an  invasion  of  the  province  of  the  Jury 
and  was  clearly  prejudicial  to  the  accused  in 
respect  to  the  statement  that  he  and  his  com- 
panion walked  back  to  Stanley,  the  testi- 
mony being  tliat  they  ran  back,  indicating 
mental  excitement.  As  to  the  general  claim 
that  it  was  error  for  the  court  to  speak  of 
facts  as  established  in  respect  to  which  there 
was  no  debatable  question,  that  was  not  an 
invasion  of  tbe  province  of  tbe  Jury.  Strict- 
ly speaking,  the  statement  made  by  the 
learned  court  that  the  accused  and  his  com- 
panion walked  fnxn  tbe  O'Dell  place  to  Stan- 
ley was  contrary  to  the  evidence.  The  only 
testimony  on  the  subject  was  that  of  accused 
and  his  companion.  It  is  true,  as  counsel  for 
plaintm  in  error  states,  that  both  testified 
that  they  ran.    However,  we  fail  to  see  bow 


the  Jury  could  reasonably  have  been  preju- 
diced by  such  Inaccurate  statement.  Tbe 
men  returned  on  foot  to  Stanley  immediately 
after  the  homicide.  In  all  reasonable  proba- 
bility, in  view  of  the  evidence,  wMch  was 
undisputed  and  very  plain,  that  is  what  the 
Jury  understood  was  in  the  mind  of  the  court 
Tbe  act  of  running  back  to  Stanley,  after  tbe 
homicide,  in  a  state  of  excitement,  was  cer- 
tainly more  indicative  of  guilt  tlian  would 
have  been  an  act  of  walking  back  with  tbe 
unconcern  which  the  language  of  the  court 
would  Indicate,  taking  the  same  in  Its  literal 
sense.  However,  as  before  indicated,  the  ev- 
idence being  plain  and  all  one  way  that  tbe 
accused  and  bis  companion  returned  to  Stan- 
ley on  a  run,  the  Jury  must  have  understood 
the  court  merely  to  mean  that  they  returned, 
as  they  in  fact  did,  on  foot. 

Error  la  claimed  because  the  court  instruct- 
ed the  Jury  that:  "There  is  no  evidence  in 
this  case  tliat  tends  to  show,  nor  is  any  such 
claim  made  in  the  defendant's  behalf,  that 
the  defendant  killed  the  deceased  under  cir- 
cumstances such  as  rendered  such  killing  ei- 
ther Justifiable  or  excusable.  On  the  trial 
the  defendant  insists  that  be  did  not  in  any 
way  contribute  to  the  death  of  Mrs.  O'DelL 
The  question  therefore  Is  to  be  determined 
by  you  from  tbe  whole  evidence  in  the  case, 
considered  within  apprc^rlate  legal  rules  as 
here  stated  by  the  court:  Did  the  defendant 
shoot  and  kill  Mrs.  O'Dell,  and.  If  he  did. 
then  was  such  killing  perpetrated  pursuant 
to  a  premeditated  design  by  the  defendaut 
to  take  her  lifer* 

That  assignment  of  error  raises  tbe  ques- 
tion of  whether  the  court  was  warranted  In 
taking  from  the  Jury  the  question  of  wliether 
the  killing  of  Mrs.  O'Dell  was  Justifiable  or 
excusable.  We  are  unable  to  perceive  why 
the  court  was  not  so  warranted,  and  tbe  in- 
struction objected  to  strictly  proper.  Coun- 
sel made  no  attempt  to  point  out  anything 
In  the  evidence  indicating  Justifiable  or  ex- 
cusable homicide.  The  whole  attitude  of  the 
accused,  from  first  to  last,  was,  as  the  court 
said  in  the  instruction,  Inconsistent  with  any 
other  theory  than  that  he  was  guilty  of  mur- 
der in  tbe  first  degree  or  not  guilty.  His 
story  was  that  he  did  not  do  the  deed  or 
have  any  concern  with  it  There  was  no 
room  whatever  in  the  evidence,  in  any  rea- 
sonable view  of  it,  for  a  finding  that  be  bad 
any  legal  excuse  or  Justification  for  killing 
the  woman  or  injuring  her  in  any  way  what- 
ever. In  that  situation  tbe  court  was  Justi- 
fied, in  fact  it  was  its  duty,  to  fence  In  the 
considerations  of  the  Jury  as  was  done.  A 
court  in  charging  the  Jury  in  a  criminal  or 
any  case  is  by  no  means  confined,  to  a  mere 
statement  of  abstract  principles  of  law  appli- 
cable to  the  evidence.  It  may  property  speak 
of  evidentiary  facts  as  established,  as  before 
indicated,  as  to  which  the  evidence  is  so  con- 
clusive as  not  to  leave  any  room  for  debate 
in  respect  thereto,  and  thus  bring  the  minds 
of  the  Jury  to  a  definite  understanding  of  ttie 
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purticalar  primary  subjects  for  tbeir  consid- 
emtlon  before  taking  up  the  ultimate  Issue 
of  whether  the  accused  Is  guilty  or  not  This 
and  other  courts  have  often  held  that  'where 
the- evidence  In  a  prosecution  for  murder  In 
the  first  degree  will  support  the  full  charge, 
and  In  no  reasonable  ylew  of  It  will  support 
a  conviction  for  any  less  homicidal  otfense^ 
it  is  competent  for  the  trial  Judge  to  say  that 
to  the  Jury  and  to  direct  them  to  restrict 
their  deliberations  accordingly.  Fertlg  v. 
The  State,  100  Wis.  301,  75  N.  W.  960;  Dlck- 
erson  t.  The  State,  48  Wis.  288,  4  N.  W.  321; 
The  State  v.  Kilgore,  TO  Mo.  548:  The  State 
V.  Stoeckli,  71  Mo.  559.  The  limitation  upon 
the  right  of  a  trial  court  to  speak  of  facts  as 
established  in  charging  a  jury  has  often  been 
said  to  be  that  it  must  stop  where'  in  any  rea- 
sonable view  of  the  evidence  there  Is  room 
for  debate  as  to  where  the  truth  lies.  Bene- 
dict V.  The  State,  14  Wia  423;  Hill  v.  The 
State,  17  Wis.  675,  86  Am.  Dec.  736;  Ding- 
man  y.  The  State,  48  Wis.  485,  491,  4  N.  W. 
668;  Sailaday  v.  Town  of  Dodgevllle,  85  Wis. 
318.  326,  55  N.  W.  696.  20  L.  R.  A.  541;  Little 
V.  Town  of  Iron  River,  102  Wis.  252,  78  N.  W. 
416.  The  general  view  of  this  subject  as 
held  by  the  highest  courts  of  the  country  is 
snmmed  up  in  11  Ency.  PI.  &  Pr.  p.  116,  thus: 

"An  Instruction  which  assumes  the  exist- 
ence or  non-existence  of  material  facta  in  is- 
sue Invades  the  province  of  the  jury,  and  is 
erroneoos  If  there  be  any  evidence  in  con- 
flict with  such  assumption." 

That  statement  could  be  Improved  upon,  it 
seema,  by  using  the  expression:  "If  there  is 
any  evidence  or  want  of  evidence  in  conflict 
with  such  assumption,"  since  the  court  can- 
not properly  assume  the  existence  of  a  mate- 
rial fact  merely  because  there  is  no  negative 
evidenoe  on  the  subject.  The  assumption  in 
a  criminal  case  must  be  based  upon  evidence 
establishing  the  fact  so  conclusively,  as  said 
in  the  decisions  of  this  court  before  cited,  as 
to  leave  no  room  for  debate  on  the  subject 

There  is  a  farther  answer  to  that  feature 
at  the  assignment  of  error  last  discussed 
wlilch  relates  to  the  court  Instructing  the 
Jury  to  consider  only  the  question  of  murder 
in  the  first  degree:  that,  according  to  the  re- 
peated rulings  of  this  court  the  accused  was 
not  prejudiced,  since  no  request  was  made 
for  Bubmisaion  to  the  jury  of  other  degrees 
of  homicidal  offenses  than  murder  in  the  first 
degree.  A  general  exception  to  the  submis- 
sion ot  only  murder  In  the  first  degree  did  not 
raise  the  question  of  whether  the  lesser  de- 
grees of  homicidal  offenses  should  be  sub- 
mitted. The  only  way  that  could  be  done 
was  by  specially  requesting  the  court  to  in- 
struct the  jury  as  to  the  lesser  degrees. 
Odette  v.  The  State,  90  Wis.  258,  62  N.  W. 
1054;  Fertlg  v.  The  State,  supra;  Dickerson 
V.  The  State,  supra.  True,  it  is  the  duty  of 
tte  court  in  the  trial  of  anch  a  case  ns  this, 
to  instruct  the  jury  as  to  every  homicidal  of- 
fense to  which  the  evidence,  in  any  reasona- 
ble view  of  it,  can  apply.    Hempton  t.  The 


State,  111  Wis.  127,  86  N.  W.  596.  But,  jnat 
as  true,  it  Is  Its  plain  duty,  If  the  evidence  In 
any  such  view  will  not  support  a  conviction 
of  any  other  homicidal  offense  than  murder 
in  the  first  degree,  to  say'ao  to  the  jury. 

The  court  refused  to  grant  the  request  of 
counsel  for  the  accused  to  instruct  the  jury 
that: 

"It  is  your  duty  to  scrutinize  the  evidence 
In  this  case  with  the  utmost  caution  and  care, 
bringing  to  that  duty  the  reason  and  prudence 
which  you  would  exercise  in  the  most  im- 
portant affairs  of  life,  in  fact  all  the  Judg- 
ment, caution  and  dlBcrimination  you  possess, 
and  then,  unless  you  can  say  from  that 
standpoint  that  the  evidence  fails  to  impress 
your  minds  with  any  reasonable  doubt  of  the 
defendant's  guilt,  you  should  acquit  the  ac- 
cused and  render  a  verdict  of  not  guilty." 

The  refusal  of  the  court  seems  to  have 
been  based  upon  the  ground  that  the  idea  in- 
tended to  be  conveyed  by  the  request  was 
embodied  in  the  general  charge  by  the  fol- 
lowing language: 

"The  jury  are  by  law  made  the  sole  and 
responsible  Judges  of  the  evidence;  it  is  their 
duty  to  determine  the  weight  and  effect  of 
the  evidence  as  a  whole  and,  as  necessary  to 
such  determination,  to  recall  and  weigh  the 
testimony  of  each  witness  and  Judge  his  or 
her  credibility  as  best  they  can  in  the  light 
of  the  whole  facts  as  disclosed  by  the  evi- 
dence. •  •  *  In  the  performance  of  this 
duty,  that  of  scrutinizing  the. evidence  and 
determining  its  effect,  you  should  exercise 
the  utmost  caution,  employ  all  the  reason, 
prudence,  Judgipent  and  discrimination  that 
you  possess  and  would  summon  to  your  own 
aid  In  the  most  important  affairs  of  life. 
Having  done  this.  If  there  then  remains  in 
your  mind  no  reasonable  doubt  of  defend- 
ant's guilt  you  should  convict  him;  other- 
wise you  should  acquit  him." 

Waiving  for  the  moment  the  question  of 
whether  the  requested  instruction  as  a  whole 
was  a  correct  statement  of  the  law,  we  will 
examine  the  counsel's  contention.  He  con- 
cedes that  the  language  used  by  the  trial 
judge  was  a  full  equivalent  for  that  request- 
ed save  for  the  omission  of  the  word  "care." 
This  court  has  not  put  its  stamp  of  approval, 
nor  has  any  other  court,  upon  the  precise  lan- 
guage of  the  requested  instruction,  as  to  the 
use  of  that  word,  but  has  said  repeatedly  that 
the  idea  exin-essed  in  such  instruction  should 
be  given  to  the  jury,  and  if  not  given  when 
requested  the  refusal  constitutes  reversible 
error.  We  are  unable  to  see  any  substantial 
difference  between  the  language  of  the  court 
and  that  which  was  requested.  Perhaps  it 
would  be  better  to  use  the  term  "care  and 
caution."  If  so,  that  would  not  constitute 
reversible  error  if  the  correct  idea  was  in 
fact.  In  appropriate  language,  given  to  the 
jury.  It  would  seem  that  when  a  jury  is  told 
that  in  examining  the  evidence  they  "should 
exercise  the  utmost  caution,  employ  all  the 
reason,  prudence,  judgment  and  dlscrlmlna- 
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tlon  tbat  yon  possess  and  would  summon  to 
jour  own  aid  in  the  most  Important  affairs 
of  life,"  tbere  is  nothing  more  that  conld  be 
added.  That  seems  to  include  the  idea  of 
utmost  care  and  caution  amplified  so  as  to 
more  clearly  Impress  the  idea  upon  the  minds 
of  the  jury  than  would  be  done  by  the  mere 
use  of  the  term  which  counsel  seems  to  think 
should  have  been  used.  In  addition  to  the 
language  last  quoted,  as  will  be  noted,  tbe 
Jury  were  told  that  they  should  weigh  the 
evidence  of  each  witness  "as  best  they  can." 
There  again,  it  would  seem  that  they  were 
told,  in  efTect,  that  they  should  scrutinize  the 
evidence  with  tbe  utmost  care  and  caution. 
On  the  whole  we  are  unable  to  see  any  in- 
firmity In  the  instruction  along  the  line 
claimed  by  counsel  for  plaintiff  in  error.  On 
the  other  hand  It  would  seem  that  the  re- 
guested  Instruction  is  not  a  correct  state- 
ment of  the  law.  The  concluding  part  of  the 
request  seems  to  be  fatally  ambiguous,  to  say 
the  least  This  1b  tbe  language  to  which  we 
refer: 

"Unless  you  can  say  from  that  standpoint 
that  the  evidence  fails  to  impress  your  minds 
with  any  reasonable  doubt  of  the  defendant's 
guilt,  you  should  acquit  the  accused  and  ren- 
der a  verdict  of  not  guilty." 

That  would  commonly  be  understood  as 
meaning  that,  unless  the  evidence  creates  a 
reasonable  doubt  in  tbe  minds  of  the  Jurors 
as  to  the  defendant's  guilt  he  is  entitled  to 
an  acquittal;  while  of  course  the  law  is  that 
unless  the  evidence  falls  to  Impress  tbe 
minds  of  the  Jury  beyond  every  reasonable 
doubt  of  the  defendant's  guilt  he  is  entitled 
to  an  acquittal.  The  language  of  the  trial 
court's  instruction  on  that  subject  was  very 
plain  and  sti-ictly  accurate.    He  said: 

"If  there  then  remains  in  your  mind  no 
reasonable  doubt  of  the  defendant's  guilt,  you 
should  convict  him;  otherwise  you  should 
acquit  him." 

Error  is  assigned  on  the  refusal  to  give 
this  instruction: 

"The  witness,  Ole  Gustad,  according  to  his 
own  statements,  If  they  are  true,  was  either 
an  accomplice  or  an  accessory  after  the  fact 
In  such  cases,  courts  advise  the  Jury  that 
while  they  may  convict  on  the  uncorroborat- 
ed testimony  of  such  person.  It  is  dangerous 
to  do  so  and  the  evidence  should  be  scanned 
with  great  care  and  caution,  and  so  the  court 
Instructs  you  in  this  case." 

It  is  sufficient,  it  seems,  to  Justify  the  re- 
fusal of  that  instruction  that  it  assumes  that 
there  was  no  evidence  whatever  in  the  case 
that  the  accused  committed  the  offense  other 
than  that  of  Gustad.  True,  his  was  the 
only  direct  evidence  on  the  question,  but  there 
was  much  circumstantial  evidence  pointing 
the  same  way,  so  that  it  was  not  proper  to 
state  to  the  Jury  that  the  state's  case  rested 
on  tbe  uncorroborated  testimony  of  Gustad. 

Further  complaint  is  made  that  the  court 
failed  to  instruct  the  Jury  In  respect  to  tbe 
evidence  tending  to  show  that  the  character 


of  the  accused  prior  to  the  conimissio&  of  the 
offense  was  inconsistent  therewith.  No  re- 
quest in  writing  was  presented  by  counsel 
for  the  accused  to  be  given  by  the  conrt  to 
the  Jury  on  the  subject  so  no  proper  founda- 
tion was  laid  for  an  exception  to  the  failure 
of  the  court  to  instruct  in  respect  to  the  mat- 
ter. Tbe  rule  is  now  firmly  established  that 
where  the  charge  of  the  court  does  not  cover 
all  phases  of  the  case  counsel  is  bound  to  call 
its  attention  to  tbe  omission  by  an  appropri- 
ate request  or  be  precluded  from  making 
such  failure  available  as  reversible  error.  U. 
S.  Express  Oo.  v.  Jenkins,  64  Wis.  542,  25 
N.  W.  549.  That  a  mere  verbal  request 
made  to  the  court  for  an  Instruction  upon  a 
particular  subject  Is  not  an  appropriate  re- 
quest within  tbe  meaning  of  the  decisions, 
cited,  was  pretty  clearly  held  in  Karber  v. 
NelllB,  22  Wis.  215,  where  this  language  was 
used: 

"If  counsel  desire  a  specific  Instruction  on 
any  particular  point,  they  should  draw  such 
instruction  and  ask  the  court  to  give  It  A 
mere  request  to  charge  more  particularly  up- 
on some  point  does  not  present  any  question 
for  review  here." 

In  a  very  late  case.  Hacker  v.  Heiney,  111 
Wis.  313,  87  N.  W.  249,  opinion  by  Mr.  Jus- 
tice Dodge,  section  2853,  Rev.  St  1898,  was 
construed  as  requiring  requested  instructions 
to  be  presented  to  the  court  in  writing.  It 
was  said,  in  effect  that  the  section  contem- 
plates such  a  presentation  of  a  .request  as  a 
condition  precedent  to  the  duty  of  the  court 
to  consider  It  The  significant  language  of 
the  statute  which  led  to  that  construction  Is 
this: 

"Each  instruction  asked  by  counsel  to  be 
given  to  the  Jury  shall  be  given  without 
change  or  modification  the  same  as  asked  or 
refused  in  full." 

It  was  held  that  such  language  plainly  indi- 
cates that. the  legislative  idea  was  that  re- 
quests to  charge  must  be  made  in  writing, 
each  proposition  being  stated  In  the  exact 
language  which  It  is  desired  the  court  shall 
use,  and  that  the  court  shall  rule  upon  the 
precise  statement  of  the  law  thus  presented 
So  it  was  held  that  specific  error  can  be  as- 
signed "upon  a  refusal  to  Instruct  a  Jury" 
only  when  such  refusal  relates  to  "an  instruc- 
tion formally  requested  in  writing." 

After  verdict  a  motion  was  made  for  a 
new  trial  upon  the  grounds  heretofore  dis- 
cussed, and,  among  others,  that  Charles  Vick, 
one  of  the  trial  Jurors,  contrary  to  bis  state 
ment  under  oath  upon  his  examination  on 
the  voir  dire,  prior  to  his  having  been  called 
as  a  Jm-or,  had  formed  and  expressed  an 
opinion  that  the  accused  was  guilty.  In  sup- 
port of  such  motion  Richard  Townaend  tes- 
tified that  he  was  the  proprietor  of  a  barber 
shop  In  NeiUsville  where  the  cause  was  tried; 
that  Charles  Vlck,  the  Juror,  during  the  trial 
of  Gustad  and  thereafter,  visited  his  shop 
on  two  or  more  occasions  and  there  con- 
versed as  to  both  Gustad  and  Cupps  and 
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wbetber  thej  were  guilty  or  Innocent;  that 
on  tbe  first  visit  the  trial  of  Gustad  was 
about  to  be  concluded;  that  Ylck  then  said 
In   conversation  with,   or  in  the  immediate 
presence  of,  one  Jackson,  one  of  Townsend's 
employes,  and  in  the  hearing  of  Townsend, 
that  be  thought  both  Gustad  and  Cupps  were 
guilty;  that  If  he  was  on  the  jury  he  would 
so  find.     The  witness  said  he  was  not  then 
acquainted  with  Vick;  that  there  were  several 
persons  in  the  shop,  all  the  chairs  being  oc- 
cupied; that  during  the  trial  of  both  Cuppa 
and   Gustad   conversation   In   the   shop   was 
general   In  regard   to   the   cases;   that  Vick 
visited  the  shop  some  days  after  the  Gustad 
trial  was  concluded  and  when  that  of  Cupps 
was  about  to  commence,  when  he  expressed 
the  opinion  that  he  would  not  be  on  the  case 
because  he  heard  the  Gustad' trial;  that  he 
was  drawn  for  that  trial  and  stricken  o£F; 
that  after  the  verdict  was  rendered  against 
Cupps  Vick  again  visited  the  shop,  when  the 
witness   heard  liim  say  that  be  served  as 
one  of  the  Jurors  thereon:  that  he  told  the 
attorneys  when  be  was  called  that  he  heard 
the  Gostad  trial  and  expected   they  would 
strike  him  off  but  that  they  did  not    The 
witness  said,  further,  that  on  all  the  occa- 
sions   mentioned   he   merely   overheard   tbe 
statementB  to  which  he  testified;  that  he  did 
not  himself  have  any  conversation  with  the 
Juror.    Jackson,  being  sworn  as  a  witness, 
testified  that  on  the  first  occasion  he  remem- 
bered of  Vick  visiting  the  shop,  all  he  said 
about  tbe  Gustad  case  was  that  he  had  been 
excused    therefrom.    Jackson    further    said 
that  be  did  not  remember  of  hearing  Vick 
at  any  time  make  the  statements  testified 
to  by   Townsend;   that  on  tbe  occasion   of 
Vick's  -visiting  the  shop  Just  before  the  Cupps 
trial  he  merely  said  he  did  not  think  he 
would  be  drawn,  as  he  heard  tbe  evidence 
in  tbe   Gustad  trial;  that  Vick  visited  the 
shop  after  the  Cupps  trial,  but  that  he  could 
not  recall  anything  the  Juror  then  said  in 
respect  thereto.    George  L.  Jaques  testified 
to  having  heard  Vick  say  after  the  Cupps 
trial  tbat  be  stated  on  his  voir  dire  that. he 
beard    a   portion  of  the  testimony  on   the 
Gustad   trial,   or  formed   some  opinion,   or 
something  of  that  sort,  and  was  surprised 
that  they  left  him  on  tbe  Jury.    Robert  J. 
Glass  testified  that  Just  after  Vick  had  been 
struck  off  the  Gustad  Jury  he  heard  the  lat- 
ter say  in  tbe  barber  shop  that  be  was  glad 
of  having  been  so  struck  off  and  tbat  It  was 
bis  opinion    that   both    Gnstad   and    Cupps 
ishould  be  punished.    Vick  testified  tbat  he 
did  state  in  Townsend's  shop  that  he  had 
been  stmck  ofir  the  Gnstad  Jury,  or  tbat  he 
lieard  part  of  the  trial  of  Gustad;  that  he 
did  not  state  prior  to  Cupps'  trial  In  such 
shop  or  any  where  else,  to  any  one,  that 
Gnstad  and  Cupps  were  both  guilty  or  that 
Cupps  was  guilty;  that  he  did  not  hear  the 
testimony  In  the  Gustad  Case;  that  he  was 
excused  after  the  Jury  was  Impaneled,  and 
went  home,  coming  back  about  as  such  trial 


was  concluded;  tbat  be  heard  tbe  argnments 
of  counsel  and  so  stated  on  bis  voir  dire 
when  called  in  the  Cupps  Case;  that  he  stat- 
ed on  one  occasion  that,  whoever  the  guilty 
party  was  who  killed  the  O'Dell  woman,  be 
should  be  punished,  not  stating  whether  in 
his  opinion  Cupps  and  Gustad  or  either  of 
them  did  the  deed.  Upon  that  testimony  the 
court  held  that  Vick  did  not  make  any  false 
statements  when  examined  upon  his  voir  dire 
in  the  Cupps  case,  and  had  not  prior  thereto 
formed  or  expressed  any  opinion  as  to  Cufps' 
guilt  or  Innocence.  There  was  evidence  both 
ways  on  the  question.  That  presented  for 
determination  a  question  of  fact.  The  de- 
cision reached  has  all  the  conclusiveness  up- 
on this  appeal  of  the  determination  of  a  trial 
court  upon  any  Issue  of  fact.  That  is.  It 
cannot  be  disturbed  unless  it  satisfactorily 
appears  from  the  record  to  be  against  the 
clear  preponderance  of  the  evidence.  Car- 
thaua  V.  The  State,  78  Wis.  560,  47  N.  W. 
629.  GMdence  to  Impeach  a  verdict  by  at- 
tacking the  fairness  of  a  Jury  in  such  cir- 
cumstances as  that  attempted  In  this  case, 
to  be  effective,  should  be  very  clear  and  sat- 
isfactory. The  court  should  not  act  upon  it 
favorably  to  Impeaching  the  verdict  In  the 
face  of  an  unequivocal  denial  of  tbe  Juror, 
in  tbe  absence  of  the  most  clear  and  satis- 
factory evidence  of  the  falsity  of  such  denial. 
After  verdict,  especially  in  a  capital  case, 
the  Interests  at  stake,  tempting  an  attack 
upon  some  particular  Juror,  are  so  great, 
the  ease  with  which  such  statements  as 
those  claimed  here,  made  in  casual  conversa- 
tions, may  be  varied  honestly  or  otherwise, 
and  thus  a  prima  facie  case  be  presented 
where  none  exists  In  fact,  that  all  such  evi- 
dence should  be  scrutinized  with  the  greatest 
caution  and  care  before  passing  Judgment 
favorably  thereto.  The  evidence  against 
Juror  Vick  was  substantially  all  as  to  mere 
casual  conversations.  His  unequivocal  de- 
nial was  opposed  only  by  the  evidence  of 
one  witness.  There  was  definite  evidence  of 
two  distinct  statements  made  by  him,  one 
heard  by  Townsend  upon  the  last  day  of  the 
Gustad  trial,  and  one  by  Glass  upon  the  day 
the  jury  therefor  was  Impaneled.  It  seems 
qtiite  clear  that  the  occasion  testified  to  by 
Townsend  was  not  the  one  testified  to  by 
Glass.  So  In  each  Instance  there  was  the 
evidence  of  tbe  Juror  against  tbat  of  one 
person,  such  opposing  person  not  being  de- 
finitely corroborated  by  any  circumstance 
whatever,  while  the  Juror  had  in  his  favor 
a  strong  presumption  of  Innocence.  The  wit- 
ness Jackson,  who,  according  to  Townsend, 
would  be  most  likely  to  have  remembered 
the  statement  made  by  Vick  which  Townsend 
testified  to.  If  It  were  In  fact  made,  stated 
that  he  could  not  recall  having  heard  the 
latter  make  any  such  statement.  The  tes- 
timony that  Vick  said  to  Jaques  and  others 
that  he  heard  the  evidence  upon  the  Gustad 
trial  Is  quite  effectually  overborne  by  the  cir- 
cumstance that  he  was  not  present  during 
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the  taking  of  the  evidence.  He  denied  bay- 
ing stated,  understandingly,  that  he  beard 
the  evidence  but  admitted  being  present  dur- 
ing the  argument  to  the  jury.  The  effect  of 
Jaques'  testimony  is  that  the  Juror  claimed 
that  the  statements  made  In  his  presence 
or  to  him  In  respect  to  such  Juror's  knowl- 
edge of  the  Oustad  trial,  were  substantially 
the  same  as  be  made  upon  the  voir  dire 
when  called  In  the  Cupps  case,  and  there 
doe|  not  appear  to  be  any  definite  evidence 
that  such  Is  not  the  case.  It  hardly  needs 
argument  to  demonstrate  that  the  finding 
of  the  trial  court  against  the  charge  of  un- 
fairness as  to  Juror  Vick,  upon  such  evidence 
cannot  be  disturbed.  There  is  at  least  clear 
warrant  for  saying  that  such  finding  is  not 
against  the  clear  preponderance  of  the  evi- 
dence. It  seems  that  if  such  evidence  would 
warrant  granting  a  new  trial  because  of  the 
unfairness  of  a  Juror,  there  would  be  very 
little  stability  to  verdicts  in  cases  of  great 
public  and  private  interest,  such  as  this. 

Further  complaint  was  made  on  the  mo- 
tion for  a  new  trial,  because  one  Cornelius, 
the  register  of  deeds  of  Clark  county,  while 
on  the  way  to  his  office  passed  the  Jurors 
on  one  occadon  during  the  trial,  in  front 
of  the  courthouse,  and  that  as  he  did  so  he 
said  good  morning  and  handed  the  officer  In 
charge  of  them  $1.25  or  $1.50,  with  a  request 
that  be  should  expend  the  same  for  cigars  for 
their  use,  and  that  the  officer  acted  accord- 
ingly. There  was  evidence  that  Cornelius 
was  in  no  way  interested  in  the  case,  and 
that  the  act  was  purely  one  of  goodf  ellowship 
which  had  no  baneful  influence  whatever  up- 
on the  Jury.  True,  it  would  be  better  if  no 
such  attentions  to  a  Jury,  especially  while 
engaged  In  such  an  Important  trial  as  this, 
should  occur.  However  innocent  the  person 
giving  them  may  be,  they  are  highly  im- 
proper, and  the  conduct  of  the  officer  con- 
senting thereto  or  participating  therein  is 
highly  reprehensible.  However,  the  presump- 
tion of  prejudice  from  the  transgression  Id 
the  circumstances  of  this  case  was  such  as 
to  yield  quite  readily  to  rebutting  proof;  and 
it  was  most  thoroughly  rebutted,  as  it  seems 
to  us.  The  officer  in  charge  of  the  Jury 
frankly  related  all  the  circumstances  con- 
nected with  the  transaction,  showing  that 
Cornelius  made  no  effort  to  talk  with  the 
Jury;  that  his  conversation  was  wholly  with 
such  officer  except  that  he  said  good  morn- 
ing to  the  Jurors;  that  his  handing  the  money 
to  the  officer  to  buy  cigars  for  the  Jurors 
was  a  mere  friendly  act,  such  as  he  was  ac- 
customed to  do,  and  that  such  officer  asked 
the  trial  Judge  whether  he  should  give  the 
cigars  to  the  Jury  or  not.  The  circumstance 
as  explained  was  of  trifling  character,— cer- 
tainly not  one  that  would  warrant  distur- 
bing the  verdict  of  a  Jury  under  the  rules 
laid  down  in  the  opinions  of  this  court. 
Hempton  v.  The  State,  111  Wis.  127,  86  N. 
W.  596.  The  conduct  of  Cornelius  and  the 
officer  presents  none  of  the  elements  of  gross 


misconduct  sometimes  severely  crltldied  by 
appellate  courts  and  sometimes  held  fatal 
to  the  verdict 

We  have  now  considered  (me  by  one  all 
the  propositions  presented  by  counsel  for 
plalntlfl  in  error,  and  endeavored  to  respond 
fully  to  bis  appeal  for  a  careful,  critical  ajid 
thorough  examination  of  the  case  to  the  end 
that  If  the  accused  has  not  had  a  fair  trial 
he  might  be  relieved  from  tbe  Judgment 
rendered  against  blm.  In  our  Judgment 
there  is  no  error  in  the  record.  Tbe  trial 
seems  to  have  been  exceptionally  clean  and 
fair  from  beginning  to  end,  and  the  result 
must  stand  so  far  as  Judicial  relief  is  ooo- 
cerned. 

The  Judgment  is  affirmed. 


DB  WOLF  v,  WASmNGTON. 
(Snprraie  Court  of  Wisconsin.    Nov.  17.  1903.) 

CONTRACTS  —  CONSIDERATION  —  INSURANCB 

POUCIRS— VAUDITY— PLEADINO-aBT- 

OFF  AND  COUNTERCLAIM. 

1,  Defeodant  requested  an  insurance  agent 
to  procure  him  inBurance  to  a  certain  amount, 
agreeing  to  pay  the  premiams,  and  the  agent 
deliTered  policies,  each  providing  that  it  shoold 
be  void  if  the  assared  had  any  other  insurance, 
unless  otherwise  provided  by  agreement  indors- 
ed on  the  policies.  Defendant  had  other  insur- 
ance, and  no  agreement  with  reference  thereto 
was  indorsed  on  the  policies.  The  insurance 
agent  paid  the  companies  for  the  policies,  and. 
after  defendant  had  retained  the  policies  some 
three  months,  he  returned  them,  uftet  request 
for  the  payment  of  the  premiums,  denying  that 
be  had  ordered  them.  Rev.  St.  189S,  {{  1911- 
1052,  provide  for  the  repaymoat  by  the  insur- 
ance compnnies  of  the  balance  of  unearned  pre- 
miums due  the  insurer  on  cancellation  of  the 
policy.  Held  that,  even  though  the  poUdes  were 
void,  the  provision  for  repayment  of  the  un- 
earned premiums  was  a  snfflcient  consideration 
to  support  defendant's  agreement  to  pay  for 
them. 

2.  A  claim  by  a  defendant  for  damages  on  the 
ground  that  the  policies  did  not  satisfy  tbe  con- 
&act  was  not  available  without  an  afflrmative 
plea  of  breach  of  warranty  by  way  of  set-off 
or  counterclaim. 

Appeal  from  Superior  Oonrt,  Uilwaakee- 
County;  J.  C.  Ludwig,  Judge. 

Action  by  John  B.  De  Wolf  against  N. 
Washington.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Plaintiff,  an  insurance  agent,  was  request- 
ed by  defendant  to  procure  Insurance  of  $7,- 
000,  in  his  discretion  as  to  tbe  companies. 
He  procured  and  delivered  two  insurance 
policies,  each  for  $3,000,  upon  defendant's 
residence,  one  being  for  $1,000  in  addition 
upon  a  separate  <^ce  buildidfe.  Defendant 
agreed  to  pay  plaintiff  the  premiums, 
amounting  to  $84.  The  pc^cles  were  the 
Wisconsin  standard  form,  each  containing 
the  provision  that,  nnless  otherwise  provid- 
ed by  agreement  Indorsed  thereon  or  added 
thereto,  it  "shall  be  void  If  the  assured  bow 
has,  or  shall  hereafter  make  or  procure,  any 
other  contract  of  insurance,  whether  valid 
or  not,  on  property  covered  la  wbole  «r  in 
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{Mirt  by  this  policy."  No  sncb  agreement 
mm  Indorsed  or  added  to  either.  Defendant 
made  no  objection  to  the  policies  until  De- 
cember 11,  1902,  some  three  months  after 
tbelr  delivery,  when,  upon  request  for  pay- 
ment of  the  premiums  by  plaintiff,  he  re- 
turned tbem,  denying  that  he  had  ordered 
than,  whereupon  they  were  surrendered  to 
the  company,  and  the  amount  of  short-time 
Insurance  for  the  three  month's  deducted,  and 
the  balance,  $67.20,  repaid  to  the  plaintiff, 
who  credited  it  against  the  $84.  This  action 
was  brought  to  recover  the  balance,  $16.80. 
The  court  found  the  facts  above  stated,  and 
concluded  as  law  that  both  policies  were 
wholly  void  from  tbelr  date,  and  defendant 
not  liable  to  the  plaintiff  for  the  premiums. 
Accordingly,  Judgment  for  the  defendant  was 
rendered,  from  which  the  plaintiff  brings 
this  appeal. 

Romner  &  Aarons,  for  appellant  WUUam 
H.  Wblte,  for  respondent 

DODGE.  J.  (after  stating  the  facts).  The 
trial  court  has  found  as  fact  that  defendant 
ordered  and  received  the  policies  in  question, 
and  promised  to  pay  plaintiff  the  premluma 
To  this  must  be  add^d  the  assumption  that 
defendant  knew  and  understood  that  the 
policies  must  be  obtained  from  some  Insur- 
ance companies,  and  that  plaintiff  must  i>ay 
the  premiums  to  such  companies.  From  the 
facts  thus  fomid  there  obviously  results  prima 
facie  a  liability  of  defendant  to  plaintiff  In 
the  amount  of  the  premiums.  What  is  there 
to  avert  such  result?  Respondent  answers, 
the  fact  that  the  policies  were  void.  But 
does  such  fact  relieve  from  liability?  Cer- 
tainly not  unless  by  reason  of  that  fact  the 
consideration  for  defendant's  promise  failed. 
Either  Injury  to  the  promisee  or  benefit  to 
the  promisor  is  good  consideration  to  sup- 
port a  promise.  That  plaintiff  suffers  Injury 
by  parting  with  his  money  to  the  companies 
to  certain.  Tliat  defendant  gained  some 
benefit  Is  also  clear,  for.  If  the  policies  were 
entirely  void  as  insurance  contracts,  they 
constituted  binding  agreements  on  the  part 
of  the  companies  to  pay  to  the  defendant  the 
amount  of  the  premiums,  on  proper  demand. 
Section  1941-1952,  Rev.  St  1898.  We  must 
conclude  therefore  that  consideration  did  not 
entirely  fall,  and  that,  but  for  some  other 
defense,  tbc  plaintiff  was  entitled  to  recover 
on  defendant's  promise.  The  only  other  de- 
fense possible  Is  breach  of  warranty.  If 
tbe  policies  were  not  such  as  contracted  for, 
defendant  bad  several  courses  open  to  him. 
He  might  have  refused  to  receive  the  pol- 
icies. He  might  have  returned  them  as  not 
satisfying  the  contract,  unless  his  conduct 
bad  been  such  as  to  constitute  an  acceptance 
of  them;  or  he  might  retain  them  for  what 
they  were  worth,  and  set  off  or  recoup  dam- 
ages. He  did  neither  the  first  nor  the  sec- 
ond, for  his  return  of  the  policies  was  not  on 
tbe.gronnd  that  they  did   not  satisfy  tbe 


contract,  bat  upon  tbe  claim  that  no  con- 
tract was  made,  now  found  to  be  false.  The 
third  course,  which  was  his  only  alternative, 
be  must  be  deemed  to  have  elected.  That, 
however,  could  constitute  defense,  either  In 
whole  or  In  part  only  by  pleading  a  breach 
of  warranty  aflBrmatively  by  way  of  set- 
off or  counterclaim,  of  which  nothing  ap- 
pears in  the  record.  Upon  the  pleadings  and 
the  facts  found,  therefore,  tbe  plaintiff  was 
entitled  to  Judgment 

This  conclusion  renders  unnecessary  the 
consideration  of  the  question  discussed  by 
counsel  whether  the  two '  policies,  delivered 
at  the  same  time,  with  full  knowledge  in  the 
agent,  and  therefore  in  the  companies  (sec- 
tions 1941-1962,  Kev.  St  1898),  could  be  re- 
pudiated by  those  companies  on  that  ground; 
whether.  In  other  words,  the  companies  did 
not,  by  issuing  the  policies  and  accepting  the 
premiums,  with  such  knowledge,  estop  them- 
selves from  denying  the  validity  of  their  acts. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  In  favor 
of  plaintiff  for  $16.80,  with  Interest  from  De- 
cember 11,  1902. 


I 

BROWN  et  al.  v.  GATES 
(Supreme  Court  of  Wisconsin.    Nov.  17.  1903.) 

CONTRACTS-BXECXmON— WHAT  LAW 
GOVERNS. 

1.  A  real  estate  agent  livlngin  Massachusetts, 
and  bis  principal  living  in  Wisconsin,  met  in 
tbe  city  of  New  York  relative  to  a  contract  for 
tbe  sale  of  land  owned  by  tbe  principa)  and  sit- 
uated in  Florida,  and  certain  promissory  notes 
were  made  by  tbe  principal  to  tbe  agent  such 
notes  being  executea  on  Sunday,  and  made  pay- 
able in  Masaacbusetta.  Held,  that  Massachu- 
setts was  tbe  place  of  contract,  so  that  the 
statute  of  that  state  making  void  all  executory 
contracts  made  on  Sonday  appUed  to  tbe  notes. 

Appeal  from  Superior  Court,  Milwaukee 
County;  J.  C.  Ludwlg,  Judge. 

Action  by  Albert  L.  Brown  and  another 
against  James  L.  Gates.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Reversed. 

This  action  ia  brought  by  plaintiffs  as  co- 
partners to  recover  on  two  notes  made  by 
defendant  each  of  $6,000,  with  Interest 
dated  January  12,  1896,  payable  to  plaintiffs, 
or  order,  on  or  before  18  months  after  date 
at  their  office  In  Boston,  Mass.  Tbe  defend- 
ant admits  the  making  of  the  notes,  and  that 
there  was  a  manual  tradition  of  the  same. 
He  avers,  however,  that  the  notes  were  in 
fact  made,  executed,  and  delivered  on  Sun- 
day, January  18,  1895,  under  a  parol  agree- 
ment whereby  It  was  understood  that  the 
notes  were  to  have  no  validity  until  be  realbs* 
ed  in  cash  on  his  Interest  In  the  lands  which 
were  the  subject-matter  of  the  transactions 
through  which  the  notes  came  Into  existence. 
The  action  was  tried  before  a  Jury,  which 
rendered  a  special  verdict  on  the  disputed 
facts  In  tbe  case.    The  nndlsputed  facts  In 
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the  case  are  that  plaintiffs  at  the  date  of  the 
notes  were  the  owners  of  a  large  tract  of 
Florida  land,  for  which  defendant  procured 
one  John  Paul  ab  prospective  purchaser  be- 
fore these  notes  were  made.  On  January  10, 
1895,  plaintiff  Brown  and  defendant  met,  pur- 
suant to  an  arrangement,  at  a  hotel  In  the 
city  of  New  York,  with  the  view  of  consum- 
mating a  sale  of  these  lands  to  John  Paul, 
who  met  with  them  on  the  following  day. 
The  negotiations  resulted  In  an  agreement 
that  Paul  should  purchase  the  lands.  This 
agreement  was  reached  on  Saturday,  Janu- 
ary 12th,  and  consummated  on  the  following 
Monday.  It  Is  averred  that  It  was  a  condi- 
tion of  this  transfer  to  Mr.  Paul  that  the 
defendant  should  retain  a  one-sixth  Interest 
in  the  lands.  It  Is  not  disputed  but  that 
Brown  and  defendant  made  some  arrange- 
ments pertaining  to  this  transaction,  result- 
ing in  the  notes  in  question  being'  made  on 
Sunday,  January  13th.  Among  other  facts 
the  Jury  found  that  the  notes  were  delivered 
to  Brown  for  plaintiffs  in  the  city  of  New 
York  on  this  Sunday.  Upon  the  verdict. 
Judgment  was  rendered  In  plaintiffs'  favor 
for  the  full  amount  with  costs,  with  some 
condition  as  to  Its  enforcement  From  this 
Judgment  both  parties  appeal. 

Sylvester,  Scbelber  &  Ortfa,  (or  plaintiffs. 
Rublee  A.  Cole,  for  defendant 

SIEBEXJKER,  J.  (after  stating  the  facts). 
The  defendant  avers  that  the  notes  sued  on 
by  plaintiffs  were  executed  and  delivered  on 
Sunday,  and  are  therefore  void  in  law.  As 
stated,  there  is  no  dispute  but  that  the  notes 
were  signed  by  defendant  on  Sunday,  Janu- 
ary 13,  1895.  The  Jury  found  they  were  de- 
livered to  plaintiffs  on  the  same  day.  For 
this  reason  defendant  contends  they  are  void 
in  plaintiffs'  hands.  Courts  have  refused  to 
maintain  actions  on  contracts  when  made  in 
violation  of  statutes  for  the  observance  of 
Sunday,  and  have  declared  them  void  as  be- 
tween the  parties.  Hill  v.  Sherwood,  3  Wis. 
343;  Troewert  v.  Decker,  51  Wis.  46,  8  N. 
W.  26,  37  Am.  Rep.  808;  Alnsworth  v.  Wil- 
liams, 111  Wis.  17,  86  N.  W.  661;  Cranson 
V.  Goss,  107  Mass.  439,  9  Am.  Rep.  45.  The 
question,  then,  arises,  were  these  notes  made 
In  violation  of  the  law  which  prohibits  the 
making  of  such  contracts  on  Sunday?  This 
presents  an  Inquiry  as  to  the  place  of  con- 
tract of  these  notes.  It  is  the  general  rule 
at  common  law  that  personal  contracts  are 
to  be  deemed  contracts  of  the  state  or  coun- 
try where  they  are  actually  made.  A  well- 
established  exception  occurs,  however,  when 
a  contract  declares  speclflcally,  or  it  appears 
by  implication,  that  it  Is  to  be  performed  or 
paid  in  another  state  or  country.  Then  its 
validity,  nature,  obligation,  and  effect  is  to 
be  governed  by  the  law  of  the  place  of  pay- 
ment or  performance.  The  grounds  of  this 
exception  are  that  the  presumed  Intention  of 
the  parties  Is  that  it  shall  be  deemed  to  be  a 


contract  of  the  place  of  payment  or  per- 
formance, unless  such  presumption  Is  rebut- 
ted by  the  facts  and  circumstances  sur- 
rounding the  making  and  the  performance  or 
payment.  Under  such  circumbtances  the 
fact  that  notes  are  made  payable  at  the  place 
of  the  domicile  of  the  payee  is  held  to  be 
very  persuasive  evidence  of  the  intention  of 
the  parties  that  it  was  to  be  a  contract  of 
the  place  of  payment.  The  intention  thus 
expressed  has  been  commonly  held  so  conclu- 
sive In  Its  effect  that  It  must  prevaU  unless 
It  Is  made  to  appear  that  It  would  Invalidate 
the  contract,  and  that  the  parties  Intended  to 
avoid  such  a  result  Of  the  many  authorities 
in  support  of  these  principles,  the  following 
may  be  cited:  Bartlett  v.  Collins,  109  Wis. 
477,  85  N.  W.  708,  83  Am.  St  Bep.  928; 
Shores  Lumber  Co.  v.  Stitt  102  Wis.  450,  78 
N.  W.  662;  Hill  v.  Spear,  60  N.  H.  253.  9  Am. 
Rep.  206;  Sondheim  t.  Ollbert  117  Ind.  71, 
18  N.  E.  687,  5  L.  R.  A.  432,  10  Am.  St  Rep. 
23;  Dickinson  v,  Edwards,  77  N.  Y.  573.  3.3 
Am.  Rep.  671;  Story's  Conflict  of  Laws,  H 
278a,  280;  Daniel,  Negotiable  Instruments, 
S  865;  Wood's  Byles  on  Bills  &  Notes,  p.  570. 
This  conclusion  in  no  way  militates  against 
the  decision  of  this  court  in  Newman  v.  Ker- 
shaw, 10  Wis.  333.  In  that  case  it  was  beld 
that  the  place  of  payment  as  evidence  of 
the  Intention  of  the  parties  that  the  law 
of  that  place  Is  to  govern  was  overcome  by 
the  actual  facts  and  circumstances  of  the 
case.  An  examination  of  the  case  will  show 
a  marked  difference  in  the  facts  of  the  two 
cases.  In  the  instant  case  we  have  an  inci- 
dental meeting  of  the  maker  and  itayee  of 
the  notes  in  the  city  of  New  York,  one  of 
whom  is  domiciled  in  Massachusetts  and 
the  other  In  Wisconsin;  the  subject-matter 
of  the  contract  out  of  which  these  notes 
arose  being  a  sale  and  transfer  of  real  estate 
situated  In  the  state  of  Florida.  No  money 
was  received  or  paid  by  either  at  the  time 
the  notes  were  executed.  All  further  acts  or 
dealings  required  by  the  contracts  were  to 
be  performed  in  the  state  of  Massachusetts. 
From  these  facts  the  conclusion  must  follow 
that  the  place  of  the  contract  is  the  state  of 
Massachusetts,  and  its  laws  gfovem.  By  the 
law  of  Massachusetts  all  executory  contracts 
for  the  payment  of  money,  including  bonds 
and  promissory  notes,  made  and  delivered 
on  Sunday,  are  void  as  between  the  parties. 
Supp.  Pub.  St.  Mass.  1889-1895;  Cranson  v. 
Goss,  107  Mass.  439,  9  Am.  Rep.  4.'i.  and 
cases  cited;  Commonwealth  v.  De  Voe,  159 
Mass.  101,  34  N.  E.  85.  Defendant's  conten- 
tion concerning  the  Jurisdiction  of  the  court 
under  the  legislation  embodied  in  chapters 
1  (page  1)  and  446  (page  738),  Laws  Wis. 
1903,  need  not  be  considered  for  the  reason 
that  If  this  legislation  be  invalid  as  claimed, 
the  case  must  be  held  as  pending  In  the  su- 
perior court,  and,  on  the  other  hand.  If  valid, 
the  provisions  of  these  acts  cover  this  case, 
and  the  court  properly  proceeded  to  a  final 
determination  of  the  cause.    From  the  fbr»^ 
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golDg  It  follows  that  the  Jadgment  must  be 
reversed,  and  the  action  be  dismissed.  No 
nece8sit7,  therefore,  arises  for  considering 
any  of  the  other  questions  argued  on  the  ap- 
peal of  either  the  plaintiffs  or  defendant 

Judgment  of  the  superior  court  Is  revers- 
ed on  defendant's  appeal,  and  the  cause  Is 
remanded,  with  directions  to  enter  judgment 
dismissing  the  complaint.  Plaintiffs  to  take 
nothing  on  their  appeaL 


PRITCHETT  et  aL  t.  JOHNSON. 
(Supreme  Court  of  Nebraska.    Oct.  21.  1908.) 

HALJCIOnS  PROSECUTION— BTIDENCB— IN- 
STRUCTIONS. 

1.  Rulings  of  the  trial  court  rejecting  evi- 
dence examined,  and  held  to  be  prejudldauj  er- 
Toneona. 

2.  An  Instruction  given  to  a  jurr  in  an  ac- 
tion for  malicious  prosecution,  which  requires 
them  to  find  for  the  plaintiff  without  finding 
that  the  prosecution  was  malicious,  is  erroneous. 

3.  The  giving  of  such  a  direction  to  the  jury 
in  positive  terms  cannot  be  cured  by  other 
instmctiona. 

Commissioners'  Opinion.  Department  No. 
2.  Krror  to  District  Court,  Douglas  County; 
Slabaugh,  Judge. 

"Not  to  be  officially  reported." 

Action  by  George  E.  Pritchett  and  Hai^ 
riett  G.  Pritchett  against  Johanna  Johnson. 
Judgment  for  defendant,  and  plaintiffs  bring 
«Tor.     Reversed. 

George  E.  Pritchett  for  plaintiffs  In  errw. 
J.  Lk  Kaley,  for  defendant  In  error. 

GLANVILLE,  O.  The  plaintiffs  in  error 
brought  this  action  in  this  court  seeking  to 
reverse  a  Judgment,  of  the  district  court  of 
Douglas  county  rendered  against  them  In  an 
action  for  malicious  prosecution.  The  peti- 
tion in  error  contains  the  following  assign- 
ments: "(1)  The  verdict  is  not  sustained  by 
sufficient  evidence,  the  uncontradicted  evi- 
dence in  the  case  proving  that  there  was 
probable  cause  for  the  complaint  made  to 
the  msgistrate  alleged  in  the  second  catise  of 
action  set  up  In  the  plaintiff's  petition."  "(6) 
The  court  below  erred  in  sustaining  the  ob- 
jection of  the  plaintiff  below  to  the  question 
numbered  974  in  the  bill  of  exceptions,  and 
in  sustaining  the  motion  of  the  plaintiff  be- 
low to  strike  out  the  answer  of  the  witness 
Johnson  thereto."  "(8)  The  court  erred  in 
gustainlng  the  objection  of  the  plaintiff  be- 
low to  the  answer  and  striking  out  the  an- 
swer of  the  witness  Johnson  to  the  question 
numbered  982  in  the  bill  of  exceptions.  (9) 
The  court  erred  in  giving  the  instruction 
numbered  eight  to  the  Jury,  given  by  the 
court  on  its  own  motion."  The  motion  for  a 
new  trial  In  the  district  court  is  sufficient 
to  entitle  the  plaintiffs  in  error  to  an  ex- 
amination of  each  of  the  assignments  of  er- 
ror contained  In  the  petition,  but  tbose  above 
stated  are  all  that  we  think  it  necessary  to 
mention. 

We  will  refrain  from  dlscnsslng  the  evi- 


dence and  its  sufficiency  under  the  first  as- 
signment of  error,  because  we  think  the  Judg- 
ment must  be  reversed  on  the  sixth,  eighth, 
and  ninth  assignments.  'The  prosecution  In- 
stituted against  defendant  in  error  by  the 
plaintiffs  in  error,  which  Is  the  foundation 
of  this  action,  was  for  malicious  injury  to 
property  belonging  to  one  of  the  plaintiffs  in 
error.  That  the  injury  to  the  property  was 
committed  there  is  no  doubt  One  of  the  is- 
sues In  the  action  was  whether  or  not  the 
defendant  In  error  did  In  fact  commit  the 
Injury.  A  witness  (J.  B.  Johnson)  was  call- 
ed by  the  defendants,  and  it  appears  from  hJs 
testimony  tbat  on  the  day  the  Injury  was 
committed,  and  shortly  before  it  was  com- 
mitted, he  went  to  the  premises  In  question 
to  do  some  plumbing  work;,  that  he  found 
be  must  return  to  the  shop,  some  three  or 
four  blocks  away,  to  get  repairs;  that  he 
returned  to  the  premises  to  complete  the 
work.  His  formal  testimony  as  to  what 
then  occurred  is  as  follows:  "968.  Q.  What 
did  you  discover  when  you  got  back  with  the 
new  ball  cock  in  about  ten  minutes  past 
one?  A.  I  looked  at  the  doset  and  step- 
ped over  to  It  and  there  was  a  two  by  four 
Ironing  board  across,  with  the  glass  out  of 
one  of  the  panels  and  broke,  and  lying  on 
the  floor,  and  a  little  boy  that  was  here  to- 
day that  stood  there.  I  said  to  him,  'What 
is  the  matter  her«?'  He  laughed,  and  I  pull- 
ed the  green  curtains  to  one  side,  and  looked 
in,  and  as  I  looked  in  I  saw  the  hole  cut 
diagonally  between  the  two  studdlngs  about 
16  Inches  wide,  and,  I  would  Judge,  3  feet  6 
high;  and  I  partly  stuck  my  head  In,  and  as 
I  did  I  could  see  a  woman  standing  there 
from  about  here  down,  and  In  her  hand  she 
held  one  of  these  hand  axes,  probably  18 
Inches  long.  969.  Q.  What  did  you  do  then, 
after  that  view  you  bad  of  the  situation? 
A.  I  got  out  as  quick  as  I  could.  970.  Q. 
Did  that  scare  you,  seeing  a  woman  with  a 
hand  ax,  from  the  belly  down,  did  that 
frighten  you?  A.  Yes,  It  scared  me.  971. 
Q'.  What  was  there  about  that  that  scared 
you?  A.  She  made  a  remark  about  knock- 
ing me  down,  and  I  got  out,  972.  Q.  She 
talked  to  you?  A.  Yes,  sir.  973.  Q.  What 
did  she  say  to  you?  A.  I  could  not  state  the 
words,  but  It  was  to  that  effect  that  if  I 
touched  that  she  would  knock  me  down. 
974.  Q.  Who  was  the  woman?  A.  The  noise 
sounded  very  much  like  Mrs.  Johnson.  (Ob- 
jected to,  and  plaintiff  moves  to  strike  out 
the  answer  as  not  responsive.  Sustained. 
Defendant  excepts.)"  This  ruling  is  the  ba- 
sis of  the  sixth  assignment  of  error.  "975. 
Q.  Could  you  see  her  face?  A.  No,  sir.  976. 
Q.  State  what  made  you  think  it  was  Mrs. 
Johnson.  (Objected  to  as  irrelevant  incom- 
petent, and  Immaterial.  Sustained.  Defend- 
ant excepts.)  977.  Q.  You  have  met  Mrs. 
Johnson  a  number  of  times,  have  you?  You 
see  her  now?  You  saw  her  this  morning  on 
the  witness  stand?  A.  She  followed  me  to 
the  shop  that  day.    978.    Q.  Have  you  heard 
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Mrs.  Johnson  talk  in  this  case?  A.  Yes,  sir." 
"980.  Q.  EU)W  did  ttie  TOice  ot  this  woman 
that  had  the  ax  and  threatened  to  chop  your 
head  off  compare  -with  the  voice  of  Mrs. 
Johnson?  (Objected  to  as  no  proper  foonda- 
tion  laid.  Irrelevant,  incompetent,  and  Imma- 
teriaL  Snstalned.  Defendant  excepts.)  981. 
Q.  Do  yon  know  Mrs.  Johnson's  voice— how 
she  talks?  A.  I  do;  yes,  sir.  9S2.  Q.  Was 
the  voice  that  you  heard  In  that  room  threat- 
ening yon  the  same  voice  as  Mrs.  Johnson's? 
(Objected  to  on  the  ground  that  the  witness 
has  been  dlsqoallfled,  lie  not  having  heard 
the  voice  before,  and  had  no  reason  to  com- 
pare It  with  any  voice  that  he  had  heard  be- 
tore,  incompetent;  Immaterial,  and  Irrele- 
vant. Overroled.  Plaintiff  excepts.  A.  I 
think  it  was.  (The  plaintiff  objects  to  the  an- 
swer, and  asks  that  it  be  stricken  out  as  not 
responsive.  Sostained.  Defendant  excepts.)" 
This  mllng  of  the  court  is  the  basis  of  the 
eighth  assignment  of  error. 

This  witness  Johnson  was  the  complaining 
witness  in  the  criminal  prosecution,  but  it 
Is  admitted  by  the  plaintiffs  In  error  that  It 
was  at  their  request,  they  allege,  but  the  re- 
quest was  made  after  the  witness  Johnson 
had  stated  what  liad  taken  place  on  the  oc- 
casion referred  to  in  Jolinson's  testimony 
above  quoted.  By  the  instructions  given,  be- 
fore the  plaintiff  below  (defendant  in  error) 
could  recovo',  the  Jury  was  required  to  find 
tliat  she  did  not  In  fact  ciunmlt  the  offense 
complained  of.  We  tlilnk  the  evidence  re- 
jected should  have  gone  to  the  Jury,  and  tliat 
Its  rejection  is  error,  and  prejudicial  error. 
It  should  be  stated  that  the  witness  Johnson 
bad  previously  testified  that  while  at  the 
premises  before  the  injury  was  done  be  bad 
met  Mrs.  Johnson  and  heard  her  talk.  Ills 
evidence  in  tliat  regard  being  as  follows: 
"950.  Q.  State  what  she  had  done  about 
that  stepladder  business?  A.  Mrs.  Johnson 
came  in  and  looked  at  me,  and  said,  'Yon 
are  John  Boe's  man,'  and  I  said,  'Yes,' 
'Well,'  she  said,  'yon  cannot  get  any  step, 
ladder  from  me,'  and  she  kind  of  commen- 
ced—" "953.  Q.  State  how  she  did,  how 
she  looked?  A.  She  turned  around,  and 
walked  out,  and  as  she  walked  out  she  cussed 
m&  854.  Q.  What  did  she  say?  A.  She 
said  I  could  go  to  hell  for  a  stepladder." 
We  think  the  answer  of  the  witness  to  ques- 
tion numbered  982  was  sufficiently  responsive 
to  stand.  If  he  Iiad  answered  the  question 
in  the  words,  "It  was,"  the  Jury  would  have 
imderstood  it  as  a  statement  that,  in  his 
Judgment,  or  in  his  behalf,  It  was,  and  when 
be  said  "I  think  it  was"  it  should  have  been 
allowed  to  stand  as  his  opinion. 

By  the  ninth  assignment  of  error  complaint 
la  made  of  the  giving  of  the  following  in- 
struction: "If  yon  believe  from  the  evidence 
that  the  plaintiff  did  unlawfully  and  mali- 
ciously injure  defendant's  house  substantially 
as  charged  in  the  complaint  filed  against 
her  in  the  Justice  court  referred  to  in  said 
aeoond  coont,  or  if  yoa  believe  from  the  evi- 


dence that  the  facts  and  circumstances  tben 
known,  and  ai>on  wliich  the  complaint  w«a 
filed  in  said  court  and  said  cause  prosecuted, 
were  such  as  to  cause  the  belief  in  a  reason- 
ably prudent  man's  mind,  acting  on  such 
facts  and  drcnmstances,  that  the  plaintiff  in 
this  case  or  defendant  in  that  case  was 
guilty  of  the  malicious  destruction  of  prop- 
erty as  cluuged  against  her,  then  yon  aliould 
find  for  the  defendants;  but  if  yon  believe 
from  the  evidence  tliat  plaintiff,  tin.  John- 
son, was  not  guilty  as  above  alleged,  and 
as  substantially  diarged  in  said  Justice  court, 
and  if  yon  believe  from  the  evidence  tliat 
the  facts  and  drcnmstances  upon  which  the 
complaint  was  Hied  and  said  cause  prosecut- 
ed in  said  Justice  court  were  not  such  as  to 
cause  the  lielief  in  a  reasonably  pnident 
man's  mind,  acting  on  such  facts  and  cir- 
cnmstances  as  shown  in  the  evidence,  that 
the  plaintiff  was  guilty  of  the  crime  of  ma- 
licious destruction  of  property,  then  yon 
should  find  for  the  plaintiff,  and  nnnrnn  ber 
recovery  as  hereinafter  instructed."  It  will 
be  noticed  by  this  instruction  the  Jury  was, 
in  effect,  told  positively  that  the  defendant  in 
error  shonld  recover  if  they  believed  she  was 
not  guilty,  and  that  the  plaintiffs  In  error 
did  not  have  probable  cause  to  believe  her 
guilty,  omitting  entirely  the  essentia]  ele- 
ment of  malice,  which,  by  the  repeated  bold- 
ings  of  tills  court,  must  lie  alleged  and  prov- 
ed before  a  plaintiff  can  recover  in  an  ac- 
tion for  malicious  prosecution.  In  Dreyfus 
V.  Aul,  29  Neb.  191,  45  N.  W.  282,  the  coort 
held.  "To  entitle  the  plaintiff  to  recovn'  In 
such  an  action  he  must  prove  a  want  of 
probable  cause,  malice  of  the  defendant,  and 
tliat  the  criminal  prosecution  is  ended."  In 
tliat  case  the  evidence  of  want  of  probable 
cause  was  stronger  by  far  than  the  evidence 
of  want  of  such  cause  in  the  case  liefore  os, 
yet  the  lower  court  was  reversed  liecause  of 
the  giving  of  the  following  Instruction:  "If 
you  find  that  the  prosecution  against  the 
plaintiff  was  commenced  without  prottable 
cause,  excuse,  or  Justification,  you  will  find 
for  the  plaintiff;  and  in  assessing  her  dam- 
ages, if  any  have  been  proven,  you  may  con- 
sider the  expense,  labor,  and  trouble.  If  any, 
to  which  she  has  been  put  in  freeing  herself 
from  the  charge  made  against  her;  also  ber 
mental  sufferings,  if  any,  injury  to  ber  reputa- 
tion, if  any.  But  yoa  should  not,  in  any 
event,  give  greater  damages,  if  any,  tlian 
the  plaintiff  has  actually  sustained,  as  shown 
by  the  evidence;  and  you  should  allow  noth- 
ing by  way  of  punishment."  In  Hagelund 
V.  Murphy,  54  Neb.  545,  74  N.  W.  956,  it  is 
held:  "To  sustain  a  Judgment  for  malicious 
prosecution,  the  plaintiff  must  show  by  a 
preponderance  of  the  evidence  that  the  pros- 
ecution which  the  defendant  caused  to  tie 
brought  against  him  iias  been  determined: 
that  the  defendant  had  no  reasonable  or  prob- 
able cause  for  believing  the  plaintiff  guilty 
of  the  offense  for  which  he  caused  him  to  be 
prosecuted,  and  that  in  instituting  and  carry- 
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ins  on  the  prosecatloii  the  defendant  was 
actuated  by  malice;"  and  Dreytas  t.  Aol, 
29  Neb.  181,  45  N.  W.  282;  Peterson  t.  Rels- 
dorpta.  48  Neb.  S28.  68  N.  W.  943;  Boss  t. 
LutgwoTthy,  13  Neb.  492,  14  N.  W.  61B; 
Rider  t.  Mnrphy,  47  Neb.  8S7,  66  N.  W.  837; 
and  Pry  t.  Kaesaner,  48  Neb.  133,  66  N.  W. 
1128— are  dted  as  sustaining  the  holding. 
The  vice  of  the  Instruction  In  this  case  la 
one  that  cannot  be  cured  by  other  instmc- 
tl<H>a  stating  the  law  correctly,  because  there 
yronld  be  an  irreconcilable  conflict  between 
nn  instruction  correctly  stating  the  law  and 
the  one  given.  Under  the  rule  announced 
in  City  of  South  Omaha  y.  Hager  (Neb.)  92 
N.  W.  1017,  and  95  N.  W.  13.  and  supported 
by  decisions  therein  cited,  the  giving  of  this 
instruction  la  reversible  error,  which  may  be 
taken  advantage  of  by  plaintiff  in  error  wlth- 
ODt  request  for  other  instructions  properly 
covering  the  law  In  thla  regard. 

The  errors  above  pointed  out  entitle  the 
plaintiSa  In  error  to  a  new  trial.  We  there- 
fore recommend  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  cauae  re- 
manded. 

BARNB8,  C  concuia. 

ALBBiRT,  O.  A  wrongful  act,  done  Inteo- 
tlonally,  witbout  snfflcient  cause,  excuse,  or 
Jnatiflcatlon,  aeema  to  me  to  have  been  done 
maliciously.  But  I  concur  in  the  conclusion 
that  tbe  Judgment  should  be  reversed  be- 
cause of  the  exclusion  of  the  evidence  pointed 
oat  In  the  opinion. 

PEB  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  in  a  right  deci- 
tlon  of  the  cause.  It  la  ordered  that  the  Judg- 
ment of  the  district  court  be.  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 

8ULLITAN,  C.  J.  I  agree  to  the  Judgment 
of  reversal  on  the  ground  that  the  evidence 
did  not  Justify  the  Jury  In  finding  that  the 
prosecution  was  either  malicious  or  without 
probable  cause. 


McKENZIB  V.  BEAUMONT  et  nx. 

(Bopreme  Court  of  Nebraska.    Oct.  21,  1903.) 

■nOKNCK— MORTOAOB— FORBCLOSURB— TAX 
SAI.E—REDBMFTION— RECEIVER. 

1.A  mortgage  bearing  a  certificate  of  tbe 
proper  olllcer,  ■howlDg  that  it  wag  duly  ac- 
nowledced  tiafore  him  by  the  mortgagor,  may 
it  read  in  evidence  without  fnrtber  proof. 

2.  To  entitle  the  holder  of  a  rjeal  estate  mort- 
pige  to  a  decree  of  foreclosure,  it  is  not  neces- 
nrj  to  show  that  the  mortgage  has  been  duly 
recorded. 

3.  One  who  redeems  from  a  tax  sale  of  real 
titate  when  he  has  no  title  to  or  interest  in  such 
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real  estate  ia  a  mere  volunteer,  and  sndi  re- 
demption gives  him  no  claim  against  the  owner 
of  the  land,  nor  any  lien  against  the  land  Itself 
for  the  redemption  mon^. 

4.  An  application  for  a  receiver  is  addressed 
to.  the  sound  discretion  of  the  trial  court,  which 
discretion  does  not  appear  to  have  been  abused 
in  this  case. 

(Syllabus  by  the  Court.) 

Gommlssionera'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Perkins  Coun- 
ty;  Grimes,  Judge. 

Action  by  Abbie  B.  McEenzle  against  Fred 
E.  Beaumont  and  wife.  Judgment  agalust 
Fred  E.  Beaumont,  and  be  appeals.  Affirm- 
ed. 

Hoagland  &  Hoagland  and  J.  L.  White, 
for  appelant   B.  F.  Hastings,  for  appellee. 

ALBERT,  C.  This  action  was  brought  by 
Abbie  E.  McKenzie  against  Fred  B.  Beau- 
mont and  wife  to  foreclose  a  real  estate  mort- 
gage. It  is  alleged  In  the  petition  that  one 
Muender  executed  and  delivered  a  certain 
note  to  one  Shrlver,  and  to  secure  the  pay- 
ment thereof  executed  to  the  payee  tbe  mort- 
gage In  suit;  that  it  was  provided  In  tbe 
mortgage  that.  In  the  event  of  the  failure  of 
tbe  mortgagor  to  pay  the  taxes  levied  against 
tbe  mortgaged  premises,  the  mortgagee  might 
pay  the  same,  and  that  the  amouut  thus  paid 
should  be  added  to  and  become  a  part  of  the 
mortgage  debt;  that  the  mortgagee  subse- 
quently paid  a  portion  of  such  taxes,  and 
thereafter  indorsed  and  transferred  the  note 
and  assigned  the  mortgage  and  bis  claim  for 
tlie  taxes  paid  to  the  plaintiS;  that  tbe  de- 
fendant Fred  B.  Beaumont  claims  to  be  the 
owner  of  the  land,  or  to  have  some  Interest 
therein,  but  whatever  rights  he  may  have 
In  the  premises  are  subject  to  tbe  lien  of  the 
plalntlfiT's  mortgage.  The  petition  contains 
all  the  allegations  necessary  to  entitle  the 
plaintiff  to  a  decree  of  foreclosure.  Mra 
Beaumont  made  default,  and  the  action  was 
subsequently  dismissed  as  to  her.  The  an- 
swer of  the  defendant  Fred  B.  Beaumont  Is 
a  general  denial.  After  the  commencement 
of  the  action  the  plaintiff  made  application 
for  a  receiver  on  the  ground  of  the  inadequa- 
cy of  tbe  security.  The  application  was  re- 
sisted by  the  answering  defendant  on  the 
ground  that  tbe  Income  derivable  from  the 
premises  would  be  insufficient  to  defray  the 
expenses  Incident  to  the  receivership.  The 
court  granted  the  application,  and  subse- 
quently, upon  a  hearing  of  the  cause  on  the 
merits,  found  for  the  plaintiff,  and  entered  a 
decree  of  foreclosure.  The  answering  de- 
fendant appeals  to  this  court  from  the  order 
appointing  a  receiver  and  from  a  decree  of 
foreclosure. 

It  Is  Insisted  that  the  evidence  Is  not  suffi- 
cient to  sustain  a  decree  of  foreclosure,  be- 
cause tbere  Is  no  proof  of  the  execution  and 
delivery  or  the  recording  of  the  mortgage, 
which  is  the  basis  of  the  action.  As  far  as 
the  execution  and  delivery  of  the  mortgage 
la  concerned,  the  original  mortgage  waa  of- 
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fered  In  evidence,  and  Qiere  Is  attached 
thereto  a  certiflcate  of  a  notaty  public  show- 
ing that  the  same  was  duly  acknowledged 
before  blm  by  the  mortgagor.  That  entitled 
It  to  be  read  in  evidence  witbont  further 
proof.  Section  13,  c.  73,  Comp.  St.  1901.  Aa 
to  the  failure  to  show  that  the  mortgage  had 
been  recorded,  we  do°  not  understand  that 
proof  of  snch  fact  is  essential  to  a  decree  of 
foreclosure.  A  mortgage  on  reel  estate  oth- 
er than  a  homestead  would  be  valid  between 
the  parties,  though  unacknowledged,  and 
therefore  not  entitled  to  record.  If  val- 
id between  the  parties,  the  court  certainly 
would  enforce  it  If  the  courts  would  en- 
force a  mortgage  which  Is  neither  acknowl- 
edged nor  recorded,  there  is  no  good  reason 
why  they  should  not  enfwce  one  which  Is 
acknowledged,  but  not  recorded.  As  a  mat- 
ter of  fact,  the  original  mortgage  offered  in 
evidence  bears  a  certificate  of  the  county 
clerk  showing  that  it  was  duly  recorded,  but 
the  certificate  does  not  appear  to  have  been 
offered  In  evidence. 

It  is  next  contended  that  the  amount  of 
the  decree  is  excessive  to  the  extent  of  $75.- 
06,  the  amount  allowed  for  taxes  paid.  The 
evidence  upon  this  point  is  to  the  effect  that 
the  premises  had  been  sold  for  taxes;  that 
the  mortgage  was  thereafter  assigned  to  the 
plaintiff;  that  the  day  following  such  assign- 
ment the  plaintiff's  assignor  paid  the  above 
amount  to  redeem  from  tax  sale,  whereupon 
a  certificate  of  redemption  was  issued  to  him, 
which  he  assigned  to  the  plaintiff.  It  thus 
appears  that  the  plaintiff's  assignor  redeemed 
from  tax  sale  after  he  had  assigned  the  mort- 
gage to  the  plaintiff,  and  It  is  not  shown  that 
he  had  any  Interest  in  the  premises,  or  that 
for  any  reason  be  was  entitled  to  redeem. 
So  far  as  appears  from  the  record,  he  was  a 
mere  volunteer.  That  be  acquired  no  claim 
against  the  mortgagor  or  the  mortgaged 
premises  by  a  payment  of  taxes  or  redemp- 
tion from  tax  sale  under  such  circumstances, 
is  elementary;  the  plaintiff,  as  the  assignee, 
stands  In  no  better  position.  The  decree 
therefore  is  excessive  to  the  extent  of  175.06, 
the  amount  allowed  for  taxes  paid. 

It  Is  also  urged  that  the  court  erred  In  ap- 
pointing a  receiver.  It  is  conclusively  shown 
by  the  evidence  that  the  value  of  the  mort- 
gaged premises  is  about  $205.10,  while  the 
amount  of  the  mortgage  debt,  exclusive  of 
the  amount  allowed  for  taxes  paid,  is  $458.- 
71.  The  insufllciency  of  the  security  is  there- 
fore conclusively  established.  The  only  ob- 
jection urged  against  the  order  is  that  the 
income  derivable  from  the  land  does  not  Jus- 
tify it.  An  application  for  a  receiver  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
conrt,  and  it  does  not  appear  that  such  dis- 
cretion has  been  abused  in  this  case. 

The  plaintiff  appears  to  be  willing  to  per- 
mit the  amount  allowed  for  taxes  paid  to  be 
deducted  from  the  amount  of  the  decree, 
rather  than  submit  to  a  new  trial.  It  is 
thwefwe  recommended  that  the  order  of  the 


district  court  appointing  a  receiver  be  af- 
firmed; that  the  decree  of  foreclaanre  be 
modified  by  the  deduction  from  the  amonnt 
due  thereon  of  the  sum  of  $75.06,  with  Inter- 
est accrued  thereon  at  the  rate  fixed  by  the 
decree  from  the  date  thereof;  and  that  the 
decree,  as  thus  modified,  be  affirmed. 

BARNES  and  OLANVILIiB,  CG,  oonenr. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  order  of  the  dis- 
trict conrt  appointing  a  receiver  is  affirmed, 
the  decree  of  foreclosure  is  modified  by  the 
deduction  from  the  amount  due  thereon  of 
the  sum  of  $75.05,  with  interest  accrued 
thereon  at  the  rate  fixed  by  the  decree  from 
the  date  thereof,  and  the  decree,  as  thus 
modified.  Is  affirmed. 


SHEPHERD  T.  VENUTO. 

(Supreme  Court  of  Nebraska.    Oct.  21.  1903.) 

rORBCLOeURB     SALB-NOTICB— PUBUCA.T[ON- 
PROOP. 

1.  While  the  return  of  a  sheriff  to  an  ordo'  of 
■ale  should  have  attached  thereto  an  affidavit 
by  some  person  possessing  the  requisite  knowl- 
edge that  pablication  of  notice  of  the  sale  hu 
been  made  for  the  period  required  by  statate. 
yet,  in  the  absence  of  such  affidavit,  where  the 
return  recites  that  publication  ot  notice  was 
dalj  made,  it  will  be  presumed,  as  against  an 
objection  unsupported  by  any  evidence  that  i>nb- 
lication  was  not  made  for  the  necessary  period, 
that  the  recital  In  the  return  is  true. 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas 
County;  Keysor,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Judson  EL  Shepherd  against  An- 
tonio Vennto  and  others.  Jadgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

C.  H.  BalUet,  for  appellants.  Charles  Od- 
gen,  for  appellee. 


KIRKPATRICK.  C.  This  Is  an  appeal 
from  an  order  of  confirmation  of  a  mortgage 
foreclosure  sale  made  by  the  district  court  of 
Douglas  county.  The  first  appraisement 
made  by  the  sheriff  and  appraisers  fixed  the 
value  of  the  property  at  $8,000,  subject  to 
certain  liens  which  were  deducted.  The 
next  appraisement  placed  the  value  of  the 
property  at  $4,500.  Certain  incumbrances 
were  deducted,  and  the  property  was  sold  to 
the  plaintiff  in  the  foreclosure  suit  for  $3.2a\ 
which  was  two-thirds  of  the  value  of  the  de- 
fendant's Interest  in  the  premises  after  de- 
duction of  liens.  Objections  were  Interposed 
to  the  confirmation  of  the  sale  for  the  rea- 
son that  the  property  sold  too  low;  that  no 
notice  was  given  by  publication  by  the  sher- 
iff for  30  days,  as  required  by  law,  at  the 
first  and  second  offer  of  the  property  for 
sale;  and  that  therefore  no  autiiority  exist- 
ed in  the  sheriff  to  make  the  second  ap- 
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pralaement  It  la  also  contended  that  no- 
tice of  the  sale  was  not  given  by  publication 
tor  ao  daya  prior  to  tbe  last  sale  made  by 
the  sherUT.  These  objections  were  all  over- 
mled,  the  sale  confirmed,  and  tbe  cause  la 
broaght  to  this  court  on  appeal. 

Tbe  aherUTs  return  recites  that  he  duly 
advertised  the  property  for  sale  In  the  Oma- 
ha Mercury  for  30  days,  and  that  tbe  prop- 
erty was  not  sold  for  want  of  bidders;  that 
he  again  advertised  the  property  for  sale  In 
the  same  paper  for  another  30  days,  and 
again  offered  tbe  property,  and  It  was  not 
•old  for  want  of  bidders.  The  sheriff  then 
procured  an  alias  order  to  be  issued,  and 
made  the  second  appraisement.  He  recites 
in  Ills  return  that  he  advertised  the  property 
for  sale  for  more  than  30  days  In  the  Omaha 
Mercnry,  and  sold  tbe  property  to  plaintiff 
for  two-tfalrda  of  the  appraised  value.  No 
copy  of  the  notice  claimed  to  have  been  pub- 
lished by  the  sheriff  la  attached  to  or  made  a 
part  of  his  return,  and  no  copy  of  a  notice 
of  any  kind  Is  contained  in  the  record  in  thla 
case.  The  sberifTs  return  was  not  made  un- 
der oath,  and  no  affidavit  was  filed  or  made  a 
part  of  his  return  showing  the  publication  of 
the  notice  of  tlie  sale. 

But  a  single  question  is  presented  by  tills 
record  and  argued  In  the  briefs,  namely, 
whether  the  fact  that  there  is  no  affidavit  of 
the  publisher  of  tbe  newspaper,  showing  that 
notice  was  in  fact  published  for  a  period  of 
30  days  before  the  day  of  the  sale,  is  fatal 
to  the  validity  of  tbe  sale.  There  is  no  affi- 
davit filed  in  support  of  the  objections,  nor 
la  any  other  proof  offered  to  overcome  the  re- 
turn made  by  tbe  slierfff.  We  are  of  opinion 
that  this  objection  alone  Is  not  sufficient  to 
Justify  us  in  reversing  the  Judgment  of  the 
trial  court  confirming  the  sale.  There  Is  no 
doubt  that  it  is  tbe  duty  of  the  sheriff,  in 
making  his  return  to  an  order  of  sale  show- 
ing the  sale  of  real  estate^  to  attach  to  and 
make  a  part  of  his  return  an  affidavit  of  the 
publlaber  of  the  paper,  or  the  affidavit  of 
some  other  person  having  the  requisite  per- 
sonal knowledge,  showing  that  notice  as  re- 
quired by  tbe  statute  was  duly  published  for 
a  period  of  30  days.  But  in  the  absence  of 
any  ancb  affidavit,  we  think  the  sheriff's  re- 
turn. In  which  he  recites  that  he  did  make 
due  publication  of  the  notice,  sufficient,  as 
against  an  objection  unsupported  by  any  evi- 
dence that  there  was  a  failure  to  publish 
such  a  notice.  In  other  words,  in  the  ab- 
sence of  a  showing  to  the  contrary.  It  will  be 
presomed  that  the  sheriff  published  the  no- 
tice as  set  oat  In  his  return.  No  other  objec- 
tion being  presented,  it  would  seem  that  the 
Older  of  confirmation  should  be  affirmed,  and 
it  is  recommended  that  the  same  be  done. 

HASTINCtS,  0.,  concurs. 

FEB  CUSIAM.  The  concluslona  reached 
by  the  Cbmmlssloners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 


mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  It  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  «t  al.  V.  ETTENHBIMEB. 
(Supreme  Court  of  Nebraska.    Oct.  21,  1908.) 
BSTOPFBL-ACTION  ON  APPEAL  BOND. 
1.  Principles  of  estoppel  are  mutual  and  re- 
ciprocal.'   One  who  successfully  attacks  appel- 
late proceedings  upon  the  ground  that  they  are 
unauthorized  by  law  and  wnoUy  void  is  estopped 
afterwards  to  assert  that  they  are  in  any  re- 
spect valid.    Tliis  rule  applies  to  an  appeal  un- 
dertaking by  wliich  such  proceedings  were  tie- 
gun. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Lancaster  Coun- 
ty; Cornish,  Judge. 

Action  by  Elias  Bttenheimer  against  Wil- 
liam Wallman  and  the  United  States  Fidelity 
&  Guaranty  Company.  Judgment  for  plain- 
tifl,  and  defendants  bring  error.    Reversed. 

Mocket  &  Polk,  for  plaintiffs  in  error. 
Walter  J.  Lamb,  for  defendant  in  error. 

AMES,  C.  This  case  is  an  action  upon 
an  undertaking  executed  under  a  void  stat- 
ute (chapter  82,  p.  827,  Sess.  Laws  1883),  for 
the  purpose  of  effecting  an  appeal  under  that 
statute  from  a  Judgment  of  a  Justice  of  the 
peace  in  a  suit  for  forcible  detainer.  The 
supposed  appeal  was  docketed  and  tried  in 
the  district  court,  where  the  appellant  was 
anccessful,  but  upon  proceedings  in  error 
In  this  court  the  Judgment  of  the  district 
court  was  reversed  and  the  appeal  dismissed. 
63  Neb.  647,  88  N.  W.  859.  The  action  re- 
sulted, in  the  district  court,  in  a  Judgment 
In  favor  of  the  plaintiff  and  against  the  prin- 
cipal and  sureties  upon  the  undertaking. 
From  the  latter  Judgment  this  proceeding  is 
prosecuted.  The  only  question  litigated  Is 
that  of  liability  upon  the  ludertaking.  As  a 
statutory  obligation,  it  was  confessedly  void. 
Was  there  sufficient  consideration  to  sup- 
port It  as  a  common-law  contract?  It  will 
be  seen  that  the  case  differs  from  those  of 
Stevenson  v.  Morgan  (Neb.)  93  N.  W.  180, 
and  McVey  v.  Peddle  (Neb.)  96  N.  W.  166.  In 
each  of  those  cases  the  proceeding  upon  the 
attempted  appeal  resulted  In  the  district 
court  in  a  trial  and  Judgment  adverse  to  the 
appellant.  In  which  both  parties  acquiesced. 
In  this  case  a  Judgment  of  the  district  court 
in  favor  of  the  appellant,  which  nominally, 
at  least,  satisfied  the  condition  of  his  under- 
taking, was  attacked  and  set  aside  in  this 
court  as  having  been  rendered  without  Ju- 
risdiction. In  the  cases  cited  the  principal 
and  sureties  were  held  bound  by  the  princi- 
ples of  equitable  estoppel.  The  appellant,  it 
was  said,  having  by  means  of  his  undertak- 
ing acquired  all  that  he  stipulated  for,  name- 
ly, a  trial  and  Judgment  in  the  district  court, 
and   the  possession  and  enjoyment  of  tb» 
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premises  in  the  meantime,  was  estopped  to 
deny  that  the  instrument  was  without  consid- 
eration or  was  invalid  for  any  other  reason. 
But  such  was  not  the  case  here.  The  appe- 
lant did,  it  was  true,  retain  the  use  of  the 
demanded  premises,  and  obtained  a  trial  and 
judgment  in  the  district  court;  bat  of  the 
fruits  of  the  latter,  which  were  the  principal 
consideration  of  the  undertaking,  he  was  de- 
prived at  the  Instance  of  his  adversary.  It 
Is  an  elementary  principle  that  mutuality  Is 
an  essential  element  of  an  estoppel;  *that  one 
party  cannot  deny  the  existence  of  a  fact  or 
the  validity  of  a  transaction  which  he  forbids 
another  party  thereto  to  dispute.  We  are  not 
aware  that  there  is  any  exception  to  this 
rule,  and  we  are  of  opinion  that  it  governs 
the  case  at  bar.  The  plaintiff  participated 
without  objection  in  the  trial  of  the  appeal  in 
the  district  court,  and  by  so  doing  subjected 
the  appellant  to  expense  for  attorney's  fees 
and  the  procurement  of  witnesses,  and  to  a 
liability  to  a  judgment  for  costs,  the  validity 
of  which,  according  to  the  principles  of  the 
cases  cited,  the  latter  would  not  have  been 
permitted  to  dispute  because  of  lack  of  juris- 
diction of  the  court  rendering  It  By  so  do- 
ing we  think  that  the  plaintiff,  subjected  him- 
self to  a  like  estoppel,  from  which  he  could 
escape  only  by  relieving  his  adversary  there- 
from. When  In  this  court  he  successfully  as- 
sailed the  proceedings  upon  appeal  as  being 
unauthorized  by  law  and  wholly  void,  he  In 
turn  subjected  himself  to  an  estoppel  after- 
wards to  assert  that  they  were  in  any  respect 
valid.  The  conclusion  thus  reached  In  no 
way  affects  the  question  of  the  liability  of 
the  defendant  in  justice's  conrt  npon  an  Im- 
plied contract  for  the  value  of  the  use  and 
occupation  of  the  premises  during  the  time 
be  unlawfully  withheld  them,  but  it  does,  we 
think,  preclude  a  recovery  upon  the  written 
instrument  in  suit. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  reversed,  and  a  new  tri- 
al granted. 

HASTINGS  and  OLDEL&.M,  00.,  concur. 

PBB  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  it  is  ordered  that  the 
judgment  of  the  district  court  be  reversed, 
and  a  new  trial  granted. 


DURLAND  ▼.  McKIBBEN. 

(Supreme  Conrt  of  Nebraska.    Oct.  21,  1903.) 

UORTOAOB-FORBCLOSURB     SALE^-AFFRAI3AU 

1.  Kvidence  examined,  and  held  that  it  fails 
to  show  any  substantial  difference  between  the 
real  and  the  appraised  value  of  the  land  sold 
at  judicial  sale. 

2.  Objections  to  appraisers  on  the  ground  that 
they  are  not  qualified  and  are  not  disinterested 
cannot  be  considered  unless  some  substantial 
reason  therefor  la  made  to  appear.  The  mere 
fact  that  one  of  the  appraisers  was  a  con- 
stable, and  the  other  a  justice  of  the  peace, 
presents  no  such  reason. 


Gommlsaioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Dawson 
County:  Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  A.  E.  Dnrland  against  Harry  C. 
McKibben.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Warrington  &  Stewart,  for  appellant.  BL 
A.  Goolc,  for  appellee. 

BARNES,  0.  This  case  is  before  ns  on  an 
appeal  from  a  judgment  of  the  district  court 
of  Dawson  county  confirming  a  judicial  sale 
of  real  estate.  It  appears  from  the  record 
ttiat  the  land  in  question  was  appraised  at 
the  sum  of  $7,776.58.  Tbe  return  to  the  or- 
der of  sale  and  all  of  tbe  proceedings  ap- 
pear to  be  regular.  It  is  further  shown  that 
the  land  had  been  four  times  appraised  be- 
fore the  appraisal  was  made  on  wblcb  tbe 
sale  In  question  herein  took  place.  Under 
three  of  these  appraisements,  tbe  highest  of 
which  was  for  the  gross  sum  of  $8,000,  the 
land  was  offered  for  sale,  and  not  sold  for 
want  of  bidders.  On  the  fourth  appraisal, 
which  was  for  the  net  sum  of  $6,400,  a  sale 
was  had,  which  was  set  aside  by  tbe  trial 
court  for  some  irregularity,  the  particulars 
of  which  do  not  appear.  Objections  were 
made  to  tbe  appraisal  before  the  sale,  and 
kept  good,  and  again  urged  at  the  confirma- 
tion. Many  objections  were  originally  pre- 
sented thereto,  but  two  of  which  are  ur£:ed 
by  the  appellant,  all  the  others  having  been 
abandoned. 

The  first  of  these  objections  is  that  tbe 
land  was  not  appraised  at  its  tme  value  in 
money.  Affidavits  were  filed  and  offered  in 
evidence  to  support  this  objection,  and  the 
same  are  before  us  in  the  bill  of  excepttons. 
These  affidavits  fix  the  value  of  the  land  at 
|25  per  acre.  Thqr  are  quite  general  in 
their  statements,  and,  when  we  come  to 
make  a  computation,  we  find  that  the  differ- 
ence between  the  appraised  value  of  the  land 
and  that  fixed  by  the  affidavits  is  less  tban 
77  cents  per  acre,  which  amounts  to  only 
about  722Q.  The  rule  is  well  established  by 
our  former  decisions  that  "a  judicial  sale  will 
not  be  vacated  on  the  ground  that  tbe  value 
of  the  property  was  placed  too  low  by  tbe 
appraisers  unless  the  actual  value  so  greatly 
exceeds  the  appraised  value  as  to  raise  the 
presumption  of  fraud  in  making  the  ai^ralse- 
ment."  Green  t.  Paul,  «0  Neb.  7,  82  N.  W. 
88;  Vought  v.  Poxworthy,  88  Neb.  790.  57 
N.  W.  638.  Many  other  cases  might  be  cited 
supporting  this  rule,  but  we  deem  it  unneces- 
sary to  refer  to  them.  It  cannot  be  said  that 
the  difference  between  the  appraised  value 
and  that  fixed  by  the  affidavits  filed  in  sup- 
I>ort  of  the  objection  to  the  sale  Is  so  great 
as  to  raise  a  presumption  of  fraud.  On  tbe 
other  hand,  it  would  seem  that  the  land  was 
appraised  for  all  it  was  worth.  Therefore 
the  appellant  must  fail,  ao  tar  as  this  objec- 
tion is  concerned. 
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Tbe  only  other  objection  urged  Is  that  one 
of  the  appralsetB  was  a  constable,  and  the 
other  a  Justice  ot  the  peace,  and  that  tbey 
did  not  reside  in  the  immediate  ridnity  of 
the  land.  It  is  stated  that  therefore  tbe  ap- 
praisers were  disqualified,  and  could  not  be 
said  to  be  disinterested.  We  quote  the  lan- 
guage used  by  counsel  In  his  brief  in  sup- 
port of  this  objection:  "While  in  a  case  of 
this  kind  it  cannot  be  specifically  pointed  out 
\rherein  the  disqualification  would  lie,  stUl 
the  official  positions  of  these  appraisers,  liv- 
ing as  they  do  in  the  same  town  with  the 
sheriff,  should  be  sufficient  to  disqualify 
them,  and  make  the  appraisement  and  sale 
under  it  ▼old."  It  is  evident  that  the  coun- 
sel for  appellant  has  no  faith  in  this  objec- 
tion. It  la  sufficient  to  say  that,  in  order  to 
snstain  bis  contention,  he  should  be  able  to 
point  out  to  the  court,  in  some  manner,  how 
his  client  has  suffered  an  Injury,  or  has  in 
some  way  been  damaged,  by  reason  of  the 
facts  above  stated.  Having  failed  to  do  so, 
this  objection  is  entitled  to  no  consideration 
whatever,  and  we  therefore  hold  that  the 
Judgment  of  the  district  court  confirming  tbe 
rale  was  right,  and  we  recommend  that  it  be 
in  aU  things  affirmed. 

ALBERT  and  OLANVIIiLB,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  in  a  right  de- 
cision of  tbe  cause,  it  la  ordered  that  the 
judgment  of  tbe  district  court  be  affirmed. 


VUXAGB  OF  VEBDON  v,  BOWMAN. 

(Supreme  Court  of  Nebraska.    Oct  21,  1908.) 

aTT— LIABIIJnK&-ENFORCBMBNT  OF  ORDI- 
NANCB-INFECTIOUS    DISSA8BS. 

1.  An  action  cannot  be  maintained  against  a 
monldpaUtv  to  recover  damages  alleged  to  have 
b«eo  SDstamed  by  reason  of  the  enforcement 
of  the  provisions  of  an  ordinance  to  prevent  the 
spread  of  smallpox  and  other  contagious  dis- 
eases, unless  it  is  made  liable  therefor  by  the 
statutes  or  by  ordinance. 

2LTbe  officers  enforcing  such  an  ordinance 
set  at  their  peril,  because,  if  for  an^  reason 
the  ordinance  is  void,  they  will  be  liable  for 
the  damages  canaed  by  diefr  unauthorized  acts. 

Conunissioners'  Oirfnlon.  Department  No. 
2.  Error  to  District  Court,  Richardson  Coun- 
ty; Stall,  Judge. 

■^fot  to  be  officially  reported." 

Action  by  Paris  P.  Bowman  against  the 
village  of  Verdon.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

Clarence  Gillespie  and  Edwin  Fallon,  for 
appellant.    Geo.  W.  Gonnell,  for  appellee. 

BABNBS,  O.  Tbe  defendant  in  error  was 
tbe  owner  of  certain  premises  in  the  village 
of  Verdon,  Bicbardson  county,  this  state, 
where  she  kept  a  grocery  or  confectionery 

T 1.  8m  Miuilelpal  Corponttloiu,  vol.  M,  Oant.  Dl^ 
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store,  and  resided  with  her  family.  She 
also  kept  lodgers,  or,  in  other  words,  rented 
rooms  to  persons  other  than  members  of  her 
family.  One  Treadway  had  been  renting  and 
occupying  a  room  in  her  house  for  a  couple 
of  months  prior  to  the  23d  of  February,  1899, 
but  shortly  before  that  time  bad  left  his 
room  and  went  into  the  country,  where  he 
had  work.  On  that  day  he  came  back  to 
town,  and,  being  ill,  went  to  the  room  former- 
ly occupied  by  blm,  without  consulting  the 
defendant  Afterwards  he  was  examined  by 
a  physician,  and  his  illness  was  pronounced 
smallpox.  He  thereupon  begged  the  defend- 
ant not  to  turn  him  out  of  doors  in  the 
cold,  but  to  let  blm  remain  in  tbe  house  that 
night  Tbis  she  consented  to  do.  The  news 
of  his  illness  spread  rapidly,  creating  great 
excitement,  and  the  village  board  at  once 
passed  an  ordinance  for  the  purpose  of  pre- 
venting the  spread  of  contagious  diseases. 
Acting  under  its  provisions,  the  village  board 
refused  to  move  Treadway  from  defendant's 
house,  though  requested  to  do  so,  quarantined 
him  there  as  provided  for  in  the  ordinance, 
took  charge  of  two  of  defendant's  rooms,  pro- 
cured a  nurse,  and  had  the  patient  cared  for 
and  treated  in  said  rooms.  After  his  recov- 
ery, by  order  of  the  village  board,  the  rooms 
were  cleaned,  tbe  carpets  therein,  together 
with  the  mattresses  and  bedclothes  used  by 
Treadway  during  his  illness,  were  burned,  and 
the  premises,  including  the  grocery  store,  dlr 
Infected.  Tbe  defendant  in  error  thereupoi 
brought  this  suit  to  recover  damages  agains 
the  village,  basing  her  cause  of  action  on  the 
ordinance,  which  is  pleaded  in  her  petition, 
and  the  foregoing  facts,  by  which  it  was  al- 
leged she  had  been  damaged  to  the  amount  of 
$200.  In  the  district  court  she  obtained  a 
judgment  against  the  village  for  |150,  and 
the  board  thereupon  prosecuted  error. 

The  sole  question  presented  by  the  record 
is  whether  the  village  is  liable  in  damages  for 
the  acts  of  its  officers  in  enforcing  this  health 
ordinance.  No  question  arises  as  to  the  va- 
lidity of  tbe  ordinance  itself,  and  it  appears 
tbat  Its  provisions  were  carried  out  with- 
out unnecessary  strictness  or  severity.  The 
passage  of  this  ordinance  was  but  tbe  proper 
and  necessary  adoption  of  a  police  regulation 
to  protect  the  health  and  general  welfare  of 
tbe  inhabitants  of  the  village  and  the  com- 
munity generally.  It  is  the  well-settled  rule 
that  for  the  exercise  of  this  power  a  mu- 
nicipality Is  not  liable  in  damages,  unless 
made  so  by  the  statutes  or  by  ordinance. 
Judge  Dillon,  in  his  work  on  Municipal  Cor- 
porations, thus  states  the  rule:  "Many  of  the 
powers  exercised  by  municipalities  fall  with- 
in what  is  known  as  the  "police  power  of  the 
state,'  and  are  delegated  to  them  to  be  ex- 
ercised for  the  public  good.  Of  this  nature 
is  the  authority  to  suppress  nuisances,  pn- 
serve  health,  prevent  fires,  to  regulate  the 
use  and  storing  of  dangerous  articles,  to  es- 
tablish and  control  markets,  and  the  like. 
These  and  other  similar  topics  will  be  consid- 
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ered  In  appropriate  places.  But  It  may  be 
bere  observed  that  every  citizen  holds  bis 
property  subject  to  the  proper  exercise  of 
this  power,  either  by  the  state  Legislature 
directly,  or  by  public  or  municipal  corpora- 
tions to  which  the  Legislature  may  delegate 
It  Laws  and  ordinances  relating  to  the 
comfort,  health,  convenience,  good  order,  and 
general  welfare  of  the  inhabitants  are  com- 
prehensively styled  'police  laws  or  regula- 
tions.' It  is  well  settled  that  laws  and  reg- 
ulations of  this  character,  tbough  they  may 
disturb  the  enjoyment  of  individual  rights, 
are  not  unconstitutlonfll,  though  no  provi- 
sion is  made  for  compensation  for  such  dis- 
turbances. Tbey  do  not  appropriate  private 
property  for  public  use,  but  shnply  regulate 
its  use  and  enjoyment  by  the  owner.  If  he 
suffers  Injury,  it  Is  either  damnum  absque 
injuria,  or,  in  the  theory  of  the  law,  he  is 
compensated  for  It  by  sharing  in  the  general 
benefits  which  the  regulations  are  Intended 
and  calculated  to  secure.  The  citizen  owns 
his  property  absolutely,  it  is  true.  It  cannot 
be  taken  from  him  for  any  private  use  what- 
ever, without  his  consent,  nor  can  it  be  tak- 
en for  any  public  use  without  compensation; 
still  be  owns  it  subject  to  this  restriction, 
namely,  that  it  must  be  so  used  as  not  un- 
reasonably to  injure  others,  and  that  the 
sovereign  authority  may,  by  police  regula- 
tions, so  direct  the  use  of  It  that  it  shall  not 
prove  pernicious  to  his  neighbors  or  the  citi- 
zens generally.  These  regulations  rest  upon 
the  maxim,  'Salus  popnli  suprema  est  lex.' 
This  power  to  restrain  a  private  injurious 
use  of  property  Is  essentially  different  from 
the  right  of  eminent  domain.  It  is  not  a 
taking  of  private  property  for  public  use,  but 
a  salutary  restraint  of  a  noxious  use  by  the 
owner  contrary  to  the  maxim,  'Sic  utere  tuo 
ut  allenum  non  Isedas.' "  Dillon,  Municipal 
Corporations,  §  141  (93).  Adhering  to  this 
rule,  the  Supreme  Court  of  Minnesota,  in 
the  case  of  Bryant  v.  City  of  St.  Paul,  33 
Minn.  289,  23  N.  W.  220,  63  Am.  Bep.  31. 
said:  "Where  a  board  of  health  was  con- 
stituted a  separate  body  by  the  charter  of  a 
city,  and  authorized  generally  to  make  and 
enforce  sanitary  reg^ulations  for  the  care  and 
preservation  of  health,  the  city  was  not  lia- 
ble for  the  acts  or  negligence  of  such  board 
In  the  discharge  of  its  duties;  the  same  being 
public  and  governmental,  and  not  corporate, 
in  their  character."  It  was  further  stated 
in  the  body  of  the  opinion  that  "the  question 
then  presented  for  our  consideration  Is  wheth- 
er the  alleged  negligence  of  the  board  created 
a  corporate  liability  as  against  the  city.  The 
duty  is  Imposed  by  the  Legislature  upon  the 
hoard  of  health,  under  the  police  power,  to 
be  exercised  for  the  benefit  of  the  public 
generally.  It  is  one  In  which  the  city,  as  a 
corporation,  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  in 
Its  corporate  capacity:  and  we  think  It  clear. 


as  respects  an  agency  thus  created  for  the 
public  service,  the  dty  should  not  be  held 
liable  for  the  manner  in  which  snob  eerriee 
la  performed  by  the  board.  It  is  bound  to 
discharge  its  official  duty,  not  by  vlitue  of 
its  responsibility  to  the  municipality,  but  for 
the  general  welfare  of  the  community,  and 
no  action  will  lie  against  the  city  for  the 
acts  of  the  board,  unless  given  by  a  statute." 
See,  also,  Hayes  v.  City  of  Oshkosti,  33  Wis. 
314,  14  Am.  Bep.  760;  City  of  Richmond  v. 
Long's  Adm'rs,  17  Orat  375,  94  Am.  Dec 
461;  Ogg  T.  City  of  Lansing,  35  Iowa,  495. 
14  Am.  Bep.  499.  The  cases  are  numerous 
in  wliich  the  rule  is  squarely  laid  down  that 
for  the  enforcement  of  sanitary  resrolatlons. 
or  a  health  ordinance  to  prevent  the  spread  of 
contagious  diseases,  municipalitieB  are  not 
liable  to  the  persons  against  whom  such  reg- 
ulations are  enforced,  unless  made  ao  direct- 
ly by  the  statute  or  ordinance.  A  somewhat 
similar  question  was  before  this  court  in  the 
case  of  Murray  v.  City  of  Omaha,  92  N.  W. 
209,  where  we  held  that  for  the  enforcement 
of  such  regulations  the  dty  of  Omaha  was 
not  liable.  The  question  was  again  before 
us  in  the  case  of  Dodge  County  v.  Dien  (opin- 
ion filed  June  S,  1903)  9!>  N.  W.  602.  where 
it  was  held  that  the  county  was  not  liable 
to  persons  suffering  damages  by  reason  of 
the  enforcement  of  the  law  to  prevent  the 
spread  of  smallpox.  We  have  searcbed  in 
vain  for  a  statutory  provision  making  the 
plaintiff  in  error  liable  for  damages  in  this 
case,  and  the  ordinance  itself  create*  no 
such  liability.  Therefore  we  see  no  reason 
to  change  our  views  in  relation  to  this  mat- 
ter, and,  while  it  may  seem  to  work  a  bard- 
ship  to  the  defendant  in  error  to  have  ber 
property  injured  and  destroyed  without  be- 
ing able  to  recover  damages  therefor  against 
the  corporation,  still  the  law  is  so  well  set- 
tled that  we  do  not  feel  Justified  in  attempt- 
ing to  overturn  It 

We  do  not  intend  to  be  understood  to  hold 
that  the  plaintiff  has  no  remedy  whatever. 
If  for  any  reason  the  ordinance  under  which 
the  officers  of  the  village  of  V'erdon  acted 
Is  void,  it  affords  them  no  protection  wliat- 
ever,  and  an  action  would  lie  against  them  for 
the  damages  caused  by  their  unlawful  act 

For  the  foregoing  reasons,  we  recommend 
that  the  Judgment  of  the  district  court  be 
reversed,  and,  as  there  can  be  no  recovery 
against  the  plaintiff  in  error,  we  further 
recommend  that  the  action  be  dismissed. 

ALBERT  and  OLANVILLB,  (XL.  ooncnr. 

PER  CUUIAM.  The  conclusionB  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recommen- 
dations made  will  result  In  a  right  decision 
of  the  cause.  It  is  ordered  that  the  Judgment 
of  the  district  court  be  reversed,  and  ths 
cause  dismissed. 
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BASTIAN  et  al.  r.  ADAMS. 
(Supreme  Court  of  Nebraska.    Oct.  21.  1903.) 

PLEADING— DK3CRIPTI0N     OF     DEFENDAUTS- 

ESBHOB^VACATINQ  JTJDOMEiNT— AF- 

PBARANCS— NEW  TRIALi. 

l.The  phrase  "partners,"  etc.,  following  the 

names  of  the  defendants  to  an  action,  Is  mero- 

Ir  descriptiTe,  and  does  not  make  the  firm,  as 

sach,  a  party  to  the  action. 

2.  Where,  in  proceeding's  in  error  from  a  judg- 
ment of  an  inferior  court  to  the  district  court, 
a  iudgrment  of  reversal  is  rendered,  the  court 
ordinarily  haa  no  jurisdiction  at  a  anbaeqaent 
tenn  to  vacate  such  judgment. 

3.  Where  a  jndgment  of  an  inferior  court  is 
reyersed  in  tlie  district  court  for  want  of  juris- 
diction of  the  former  to  render  the  judgment, 
the  filing  of  the  petition  in  error,  and  the  prose- 
cution of  error  from  such  judgment,  do  not  con- 
Etitnte  a  general  appearance  in  the  district 
court  in  the  original  action,  nor  confer  juris- 
diction upon  such  conrt  to  set  the  case  down 
(or  trial  and  render  judgment  npon  the  merits. 

4.  A  motion  for  a  new  trial  Is  not  necessary 
to  obtain  a  review  of  a  judgment  of  s  district 
court  rendered  in  proceedings  In  error. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Keith  County; 
Grimes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Joseph  P.  Adams  against  0.  W. 
Bastian  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

John  H.  Bow»,  for  plaintiffs  in  error. 
Heniy  E.  Goodall,  for  defendant  In  errw. 

ALBERT,  a  Tills  action  was  brought  in 
the  county  court  by  Joseph  P.  Adams,  whom 
we  sball  hereafter  call  the  "plaintiff,"  against 
"Bastian  and  Jenliins,  partners  doing  busi- 
ness under  the  name  and  style  of  Bastian  & 
JenUna,  and  0.  W.  Bastian,"  to  recover  dam- 
ages for  trespass.  The  defendants  entered 
a  special  appearance,  objecting  to  the  Juris- 
diction of  the  county  court  over  their  persons. 
The  objections  were  overruled,  and  the  de- 
fendants made  no  further  appearance  in  the 
county  court  Judgment  was  given  for  the 
plaintiff,  from  wlilcb  the  defendants  Joined 
in  a  petition  In  error  to  the  district  court.  In- 
sisting on  a  reversal  of  the  judgment  for 
want  of  jurisdiction.  The  district  court  re- 
versed the  judgment  ot  the  county  court, 
and  set  the  case  down  for  trlaL  The  defend- 
ants then  entered  a  special  appearance,  ob- 
jecting to  tbe  jurisdiction  of  the  district 
court  oa  the  ground  that,  the  county  court 
having  no  jurisdiction,  the  district  court  had 
acquired  none  to  bear  and  determine  the 
cause  on  its  merits.  The  objections  were 
overraled,  and  an  order  made  tar  pleading. 
Tlie  plaintiff  filed  a  petition  against  the  de- 
fendants, to  which  tbe  defendant  Jenkins 
filed  an  answer;  InsiBtlng  on  his  objections 
to  the  jurisdiction  of  tbe  court,  and  setting 
op  other  defenses.  Tbe  other  defendant 
failed  to  answer,  and  made  no  further  ap- 
pearance In  tbe  case.  At  a  subsequent  term 
the  issues  were  submitted  to  the  court  with- 
out a  jury,  and  the  court,  without  passing 

1 1  8m  Anwal  ud  Brror.  ToL  X  CeitL  Dig.  I  1722. 


on  the  merits,  vacated  Iti  order  sustaining 
the  petition  in  error,  and  affirmed  tbe  Judg- 
ment of  the  county  court  From  tbe  judg- 
ment of  tbe  district  court,  Bastian  &  Jen- 
kins, a  copartnership,  Joins  with  the  defend- 
ants in  a  petition  In  error  to  tbls  court 

We  are  unable  to  onderstand  why  tbe  co- 
partnership joins  In  the  petition  In  error  to 
tills  court  It  was  not  a  parly  to  the  rec- 
ord, either  in  tbe  county  court  or  tbe  dis- 
trict court  The  defendants  of  recra^  in 
those  coortB  were,  at  first  Bastian  and  Jen- 
kins, partners  under  the  name  of  Ol  W.  Bas- 
tian and  Henry  T.  Jenkins.  Tbe  plirase 
"partners,"  etc..  Is  simply  descriptive,  and 
does  not  make  the  copartnership,  as  such,  a 
party  to  tbe  action.  Smith  v.  Oregg,  9  Neb. 
216,  2  N.  W.  459;  Peaks  v.  Graves,  25  Neb. 
239,  41  N.  W.  151.  That  being  true,  tbe 
rights  of  tbe  copartnership,  as  such,  are  not 
Involved;  and  when  we  refer  to  the  defend- 
ants it  will  be  understood  that  we  refer  to 
Bastian  and  Jenkins,  as  individuals. 

One  contention  of  the  defendants  is  that, 
after  the  district  court  had  entered  a  judg- 
ment reversing  the  Judgment  of  the  county 
court  it  had  no  power  at  a  subsequent  term 
to  vacate  such  Judgment  of  reversal,  and  en- 
ter a  Judgment  affirming  tbe  Judgment  of 
tbe  county  court  We  think  this  contention 
must  be  sustained.  It  is  a  general  rule  of 
law  that  tbe  court  has  no  power  to  vacate 
or  modify  its  Judgments  at  a  term  subse- 
quent to  tliat  at  which  they  were  rendered. 
But  the  plaintiff  Invokes  tbe  rule  that  the 
power  to  correct  errors  in  their  own  pro- 
ceedings Is  inherent  in  all  courts  of  general 
Jurisdiction.  Tbe  rule  is  familiar,  but  it  has 
exceptions,  one  of  which  is  tliat  a  court  of 
general  Jurisdiction  has  no  power,  except  un- 
der special  circumstances,  not  shown  In  this 
case,  to  vacate  w  modify  its  judgments  at  a 
subsequent  term.  Dillon  y.  Chicago,  etc., 
58  Neb.  473,  78  N.  W.  927;  Smith  t.  Pinney, 
2  Neb.  145.  A  Judgment  rendered  in  a  pro- 
ceeding in  error  is  no  less  a  Judgment  than 
that  rendered  in  other  forms  of  action.  Such 
judgments  are  final,  and  error  lies  there- 
from. Banks  v.  Uhl,  5  Neb.  240;  Id.,  6  Neb. 
145;  Dane  Co.  Bank  v.  Garrett,  48  Neb.  917, 
67  N.  W.  884.  The  fact  that  section  601, 
Code  ClT.  Proc.,  provides  that,  in  case  of  the 
reversal  of  a  judgment  of  an  Inferior  court 
by  tbe  district  court,  the  case  shall  be  re- 
tained for  trial  and  final  Judgment  as  in 
cases  of  appeal.  Is  immaterial,  and  does  not 
render  the  Judgment  of  reversal  Interlocu- 
tory. The  proceedings  in  error  are  in  the 
nature  of  an  action.  Tbe  relief  sought  Is  the 
reversal  of  some  order  or  judgment  and 
such  relief  is  granted  by- a  formal  Judgment 
of  reversal,  which,  as  we  liave  seen,  ter- 
minates the  proceedings  In  error.  A  case 
which  la  retained  for  trial  and  final  judg- 
ment la  a  separate  and  distinct  cause  of  ac- 
tion, in  which  otlier  and  different  relief  is 
sought  tban  that  sought  by  the  proceedings 
in  error.    It  is  dear,  we  think,  that  tbe  din- 
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crict  coort  had  no  power  at  a  aubseqaent  term 
to  vacate  the  Judgment  of  reversal  and  en- 
ter a  Judgment  of  affirmance,  and  that  such 
order  and  Judgment,  having  been  rendered 
without  jurisdiction,  are  nullities. 

We  come  to  the  question  whether  the  dis- 
trict court  should  have  retained  the  case  for 
trial  on  the  merits,  or  dismissed  it  for  want 
of  Jurisdiction.  The  plaintift  must  be  held 
to  have  acquiesced  in  the  Judgment  of  re- 
versal rendered  by  the  district  court,  because 
no  proceedings  were  taken  looking  to  its  re- 
versal. The  Judgment  was  based  exclusively 
on  the  want  of  Jurisdiction  of  the  county 
court  over  the  defendants,  and  \b.  this  court 
such  Judgment  must  be  held  conclusiTe  on 
the  question  of  Jurisdiction  of  the  county 
court  It  Is  one  of  the  established  facts, 
then,  that  the  county  court  was  without  Jn- 
rlsdlctlon. 

But  the  plaintiff  contends  that  the  de- 
fendants, by  filing  their  petition  in  error 
and  pleading  in  the  district  court,  submitted 
themselves  to  its  Jurisdiction.  Both  of  the 
defendants  Joined  in  the  petition  in  error; 
both  objected  to  the  Jurisdiction  of  the  dis- 
trict court,  when  the  case  was  set  down  for 
trial;  but,  when  those  objections  were  over- 
ruled, Jenkins  alone  answered,  and.  In  hla 
answer,  again  insisted  on  his  objections  to 
the  Jurisdiction  of  the  court.  It  is  true  that 
in  Brondberg  v.  Babbott,  14  Neb.  517,  16  N. 
W.  845,  it  was  held  that  the  prosecution  of 
error  from  a  Judgment  constituteB  a  general 
appearance  In  an  action  for  all  purposes. 
This  doctrine  was  reaffirmed  in  Shawang  v. 
Love,  15  Neb.  143,  17  N.  W.  264.  But  those 
v^ses  were  overruled  in  Hurlburt  v.  Palmer, 
39  Neb.  158,  57  N.  W.  1019;  and  we  think 
the  proper  rule,  and  the  one  now  recognized 
by  this  court,  is  that  the  prosecution  of  a- 
ror  from  a  Judgment  rendered  without  Ju- 
risdiction over  the  person  of  the  party  com- 
plaining does  not  constitute  a  general  ap- 
pearance in  the  action  in  which  the  Judg- 
ment was  rendered.  So  far  as  the  answer 
of  the  defendant  Jenkins  is  concerned,  it  in- 
cluded a  plea  to  the  Jurisdiction  of  the  dis- 
trict court,  and  consequently  was  not  a 
waiver  of  the  want  of  Jurisdiction.  Hurl- 
burt V.  Palmer,  supra.  It  follows  that  the 
district  court  was  without  Jurisdiction  to 
hear  and  determine  the  action  on  the  merits. 

The  plaintiff  further  contends  that  the 
Judgment  must  be  sustained  because  the  de- 
fendants filed  no  motion  for  a  new  trial. 
A  new  trial  is  a  re-examlnation  in  the  same 
court  of  an  issue  of  fact  after  a  verdict  by 
a  Jury,  report  of  a  referee,  or  a  decision  by 
the  court.  Section  314,  Code  Civ.  Proc.  ▲ 
motion  for  a  new  trial,  therefore,  is  only 
necessiiry  when  a  re-examination  in  the 
same  court  of  an  issue  of  fact  is  sought 
The  Judgment  in  this  case  is  not  the  result 
of  an  examination  of  any  issue  of  fact  but 
simply  a  Judgment  affirming  the  Judgment  of 
the  county  court  and  Involves  only  questions 
of  law.    It  is  clear,  therefore,  that  the  mo- 


tion tor  a  new  trial  was  not  necessary  to 
obtain  a  review  of  the  Judgment  in  tbia 
court  See  Dryfus  v.  Moline,  Milbom  & 
Stoddard  Co.,  43  Neb.  233,  61  N.  W.  899.  and 
Banuard  v.  Duncan,  65  Neb.  180,  90  N.  W. 
947. 

It  is  therefore  recommended  that  the  or- 
der of  the  district  court  vacating  its  Judg- 
ment reversing  the  Judgment  of  the  covmty 
oourt,  and  its  subsequent  Judgment  afBrmlng 
the  judgment  of  the  county  court  be  vacated 
and  set  aside,  and  the  cause  remanded,  with 
directions  to  enter  a  Judgment  reinstating 
said  Judgment  of  reversal,  and  dismissing 
plaintiff's  cause  of  action. 

BARNES  and  GLANVIUiB,  CO.  concur. 

PER  CURIAM.  The  conclusion  reached 
by  the  Commissioners  is  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendation made  will  result  in  a  right  deci- 
sion of  the  case.  It  is  ordered  that  the  order 
of  the  district  court  vacating  its  judgment 
reversing  the  Judgment  of  the  county  court, 
and  its  subsequent  Judgment  affirming  the 
judgment  of  the  county  court,  are  vacated 
and  set  aside,  and  the  cause  remanded,  with 
directions  to  enter  a  Judgment  reinstating 
said  Judgment  of  reversal,  and  dismisBlnx 
plaintiff's  cause  of  action. 


U  W.  POMBRENE  CO.  T.  WHITE. 
(Supreme  Court  of  Nebraska.    Oct  21,  1903.) 

NBOUOENCE  OF  SERVANT— LIABIUTT  OF  MAS- 
TER—INJURY TO  THIRD  PERSON— CONTRIBU- 
TORY NEOLIQENOE-DAMAQES  —  EVIDENCE- 
INSTRUCTIONS. 

1.  The  master  is  liable  for  the  negligent  act 
of  a  servant,  committed  within  the  scope  of,  or 
as  a  necessary  incident  of,  his  employment. 

2.  Where,  as  an  incident  of  empioyment  it 
is  necessary  for  a  servant  to  open  a  trapdoor  to 
perform  his  labor,  and  he  carelessly  and  negli- 
gently leaves  the  trapdoor  open  after  perform- 
ing the  work,  and  one  to  whom  such  duty  is 
owed  is  injured  by  such  negligence,  the  master 
is  liable. 

8.  Where  plaintiff  mokes  out  his  case  without 
disclosing  contributory  negligence,  the  burden  is 
•n  defendant  to  establish  its  existence  as  an 
affirmative  defense. 

4.  In  an  action  by  a  married  woman  for  per- 
sonal injuries,  it  Is  proper  to  show  that  she 
has  been  incapacitated  by  reason  of  her  injuries 
from  performing  labor,  for  the  purpose  of  show- 
ing the  nature  and  extent  of  her  injuries. 

5.  Central  City  t.  Bngle  (NebO  91  N.  W. 
849,  examined  and  distinguished. 

6.  Action  of  the  trial  court  in  admission  of 
evidence  examined  and  approved. 

7.  Quantum  of  damages  examined,  and  heli 
not  excessive. 

<Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Lancaster  County: 
Cornish,  Judge. 

Action  by  Mary  L.  White  against  the  L. 
W.  Pomerene  Company.  Judgment  for 
plaintiff.    Defendant  btii^  error.    Afflrmed. 
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BUUngBly  ft  Onene  and  B.  H.  Hagelln, 
for  plaintiff  in  error.  A.  Q.  Greenlee,  for  de- 
fendant In  error. 

OLDHAM,  O.  This  iB  an  action  for  per- 
sonal injoriei  occasioned  by  plaintiff  falling 
through  a  trapdoor  into  the  basement  of  her 
own  dwelling  house.  The  facts  set  forth  in 
the  petition  and  supported  by  plaintiff's  tes- 
timony are  that  plalntUTs  husband  had  em- 
ployed the  defendant  plumbing  company  to 
nuke  repairs  on  his  dwelling  house.  In  the 
line  of  putting  in  plumbing  fixtures,  ^nd  con- 
necting the  same  with  a  bathroom.  To  do 
this  work,  it  was  necessary  for  defendant's 
serrant  to  go  under  the  floor  of  the  res- 
idence. Plaintiff's  husband  showed  them  a 
trapdoor  in  the  bathroom;  raised  it  up  for 
them,  that  they  might  get  to  the  place  wbere 
part  of  their  work  had  to  be  done.  This 
bathroom  was  used  as  a  closet  by  the  family. 
Plalntiff'B  testimony  shows  that  the  employte 
were  cautioned  to  be  careful  about  closing 
the  trapdoor,  because  of  the  fact  that  mem- 
bers of  the  family  were  frequently  in  the 
bathroom,  which  was  entered  from  the  kitch- 
en. It  appears  from  the  testimony  that  the 
bathroom  was  small  and  yery  poorly  lighted, 
so  that,  when  entering  it  from  the  well-llghtr 
ed  kitchen,  a  person  wonld  not  at  first  be 
likely  to  notice  the  oi)en  space  occasioned  by 
the  raising  of  the  trapdoor.  This  trapdoor 
was  immediately  in  fr<mt  of  the  sanitary 
bowl  in  the  bathroom.  After  defendant's 
seiranta  bad  entered  on  their  work,  and  had 
continued  at  It  until  the  noon  hour,  they 
came  up  through  the  trapdoor,  left  It  open, 
and  went  to  tbelr  dinners.  Before  they  re- 
turned to  work  again,  plaintiff  entered  the 
bathroom,  and,  on  approaching  the  sanitary 
bowl,  fell  through  the  trapdoor,  broke  her 
right  arm  near  the  shoulder  by  the  fall,  and 
received  other  serious  and  permanent  inju- 
ries. Under  issues  thus  formed,  the  cause 
was  tried  to  a  Jury,  which  returned  a  ver- 
dict for  plaintiff  for  $1,000  damages.  There 
was  Judgment  on  the  verdict,  and  defendant 
brings  error  to  this  court 

The  first  question  xaged  In  the  brief  at 
plaintiff  in  error  is  that  the  court  erred  in 
not  directing  a  verdict  for  defendant  at  the 
dose  of  the  evidence.  This  contention  is 
based  on  the  theory  that  defendant  owed 
no  dnty  to  the  plaintiff  in  the  matter  of  dos- 
ing the  open  trapdoor,  and  that,  as  no  dnty 
was  owed,  no  liabllilar  for  nonperformance 
of  a  duty  could  arise,  and  that  In  no  event 
was  defendant  liable  for  the  act  of  the  serv- 
ant In  falling  to  close  the  trapdoor,  because 
such  a  duty,  even  if  it  existed,  did  not  arise 
within  the  scope  of  the  servant's  employ- 
ment. It  is  conceded  that  the  defendant  Is 
engaged  in  the  plumbing  business;  that  it 
contracted  with  plaintiff's  husband  to  do 
plumbing  work  on  the  premises;  that,  to 
do  the  work  it  was  necessary  to  go  below  the 
floor  of  plaintiff's  dwelling;  and  that  the 
trapdoor  In  the  bathroom  was  the  only  avail- 


able opening  throng^  which  defendant's  serv- 
ants could  reach  the  place  necessary  to  per- 
form their  service.  This  court  has  defined 
negligence  as  "a  failure  to  do  what  reasona- 
ble and  prudent  persons  would  ordinarily 
have  done  under  the  circumstances  and  sit- 
uations." Omaha,  etc.,  Co.  v.  Craig,  39  Neb. 
601,  58  N.  W.  209.  This  is  perhaps  as  good 
a  definition  as  can  be  ordinarily  found  either 
in  the  text-books  or  adjudicated  cases.  Un- 
der testimony  from  which  reasonable  minds 
might  draw  different  conclusions  on  a  ques- 
tion of  negligence,  it  is  always  proper  to  sub- 
mit such  questions,  under  proper  Instruc- 
tions, to  the  jury  for  determination,  and  this 
is  just  what  the  court  did  in  the  case  at 
bar.  We  think  that  reasonable  minds  might 
have  concluded  from  plaintifTs  testimony 
that  defendant's  servants,  in  neglecting  to 
close  this  trapdoor,  failed,  to  do  what  pru- 
dent i)ersons  would  ordinarily  have  done  un- 
der all  the  facts  and  circumstances  surround- 
ing the  situation;  and,  if  we  are  right  in 
this,  then  the  question  of  negligence  was 
properly  submitted  to  the  Jury,  if  the  negli- 
gent act  of  the  servant  was  Incident  to  and 
embraced  within  the  scope  of  his  employ- 
ment It  is  plain  that,  when  defendant's 
servants  entered  plalntifTa  house,  they  came 
there  strictiy  within  the  scope  of  their  em- 
ployment, and  to  do  the  things  which  the 
master  had  directed.  When  they  went 
through  the  trapdoor  into  the  space  below 
the  floor  to  repair  and  connect  up  the  dif- 
ferent pipes,  they  were  strictiy  within  the 
line  of  their  employment,  and,  when  they 
came  up  through  the  trapdoor  on  leaving  the 
premises,  they  were  doing  what  was  a  neces- 
sary Incident  to  their  employment;  and  any 
duty  that  these  servants  owed  to  plaintiff 
or  her  husband  with  reference  to  the  open- 
ing or  closing  of  this  trapdoor  was  owed  as 
representatives  of  their  master.  Common- 
wealth V.  Street  Ry.  Co.  (Mass.)  10  N.  E. 
606.  It  has  been  held  in  numerous  cases 
that  where  one  of  the  necessary  Incidents 
of  an  employment  Is  th«S  opening  of  a  trap- 
door, or  the  uncovering  of  a  dangerous  hole 
or  excavation,  the  employer  may  be  held  for 
the  negligence  of  the  servant  In  not  closing 
the  door  or  covering  the  hole  after  the  work 
has  been  completed.  Waters  v.  Fuel  Co. 
(Minn.)  65  N.  W.  52,  38  Am.  St  Rep.  564; 
Todd  V.  Havlin,  72  Mo.  App.  565;  Hughes  v. 
Association  (Sup.)  10  N.  Y.  Supp.  252. 

It  is  further  contended  by  plaintiff  in  error 
that  a  verdict  should  have  been  directed, 
because  of  the  contributory  negligence  of 
plaintiff  In  walking  into  the  opening  caused 
by  the  raising  of  the  trapdoor.  After  an  ex- 
amination of  the  evidence,  we  cannot  agree 
to  this  contention.  It  is  a  well-established 
rule  in  this  state  that,  where  plaintiff  makes 
out  a  case  without  disclosing  contributory 
negligence,  the  burden  is  on  defendant  to 
show  this  as  an  affirmative  defense.  In  the 
case  at  bar  there  is  no  evidence  to  show  that 
plaintiff  had  knowledge  that  there  was  s"^ 
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probability  of  defendant's  Berranta  leaving 
their  work  with  the  trapdoor  open,  and,  in 
any  event,  the  question  was  submitted  to  the 
Jury  under  a  proper  Instruction.  The  jury 
were  permitted  to  view  the  premises,  and 
heard  all  the  testimony  in  the  case,  and  we 
cannot  say  that  their  finding  on  this  question 
Is  wholly  unsupported. 

On  the  question  of  the  measure  of  dam- 
ag^es,  the  court  gave  the  following  Instruc- 
tion: "If  from  the  evidence  and  the  law 
given  you  in  these  instructions,  you  find  for 
the  plaintiff,  you  may  take  into  considera- 
tion the  bodily  pain  and  suffering  caused  by 
the  Injury,  if  any  has  been  shown,  and  the 
pain  and  suffering  which  will  result  there- 
from In  the  future.  If  you  find  from  the  evi- 
dence that  such  will  probably  be  the  result; 
also  the  probability  of  the  injuries  she  has 
received  being  permanent,  and  the  extent,  if 
any,  to  which  the  injury  has  Incapacitated 
her  for  labor;  also  the  reasonable  expenses 
paid  or  Incurred  for  services  of  a  surgeon  or 
physician,  made  necessary  by  such  injuries— 
and  assess  her  damages  in  such  sum  as  you 
believe,  from  all  the  evidence,  will  compen- 
sate her  for  the  injury  so  sustained.  Ton 
should  allow  no  speculative  damages,  but 
such  as  are  compensatory  merely."  It  is 
urged  that  so  much  of  this  Instruction  as  per- 
mits the  Jury  to  take  into  consideration  "the 
extent,  if  any,  to  which  the  injury  has  in- 
capacitated her  for  labor,"  Is  clearly  and 
prejudicially  erroneous,  as  thfr  husband  alone 
would  have  been  entitled  to  recover  for  such 
loss,  and  that  this  portion  of  the  Instruction 
is  In  conflict  with  the  doctrine  recently  an- 
nounced by  this  court  in  Central  City  v.  En- 
gle,  91  N.  W.  849.  The  case  Just  cited  was 
an  action  by  a  married  woman  for  personal 
injuries.  In  which  the  petition  did  not  al- 
lege that  she  was  engaged  in  any  separate 
trade  or  business,  but  only  in  the  perform- 
ance of  household  duties.  At  the  trial  of  the 
cause,  plaintiff  had  been  permitted  to  testify 
that  before  the  injury  her  earning  capacity 
was  |7  per  week,  and  that  it  was  npthlng  at 
all  at  the  time  of  the  trial.  This  evidence 
was  admitted  over  the  objection  of  the  de- 
fendant, and  the  court,  in  submitting  the 
measure  of  damages,  told  the  Jury,  among 
other  things,  that  In  estimating  plaintiff's 
damage  they  should  find  how  much  money 
plaintiff  would  have  been  reasonably  expect- 
ed to  earn  if  she  had  not  been  injured  as  al- 
leged, and  how  much  she  was  and  is  and  will 
be  able  to  earn  with  her  reduced  capacity 
resulting  from  the  injury,  and  the  difference 
between  the  two  amounts  would  be  the  meas- 
ure of  this  element  of  damage.  The  action 
of  the  trial  court  In  admitting  this  testimo- 
ny under  the  pleadings,  and  giving  the  por- 
tion of  the  instruction  before  mentioned,  was 
condemned  by  this  court  because  the  pe- 
cuniary loss  testified  to  and  submitted  in  the 
Instruction  would  have  been  recoverable  in 
an  action  by  the  husband.    The  syllabus  of 


the  case,  when  read  In  connection  wltb  the 
point  actually  decided,  goes  no  further  tban 
to  bold  that  the  pecuniary  loss  for  wages 
sustained  by  a  married  woman  not  enga- 
ged In  any  separate  occupation  or  employ- 
ment can  only  be  recovered  In  an  action 
by  the  husband,  and  not  In  an  action  1^  the 
wife.  Damages  recoverable  in  actions  for 
personal  injuries  may  be  divided  into  two 
classes:  Pecuniary  damages,  or  those  which 
can  be  accurately  estimated,  as  loss  of 
wages,  cost  of  medical  attendance,  etc.;  and 
nonpecuniary  damages,  the  amount  of  which 
cannot  be  determined  by  any  known  rule, 
but  depend  upon  the  enlightened  Judgment 
of  an  Impartial  court  or  Jury.  In  the  latter 
class  are  included  damages  for  pain,  suffer- 
ing, loss  of  reputation,  impairment  of  facul- 
ties, etc.  In  Central  City  v.  Engle,  supra, 
the  pecuniary  damage  for  loss  of  wages,  and 
the  nonpecuniary  damage  for  pain,  suffer- 
ing, and  permanent  disability,  were  both  sub- 
mitted to  the  Jury  as  the  measure  of  plain- 
tifTs  recovery,  and  for  this  action  of  the  trial 
court  the  cause  was  reversed.  In  the  case  at 
bar  no  pecuniary  damages  are  asked  because 
of  the  loss  of  plaintifTs  wages,  nor  was  auy 
testimony  offered  tending  to  show  the  money 
value  of  such  services,  and  the  portion  of  the 
instruction  excepted  to  in  the  Instant  case 
appears  to  have  been  given  only  for  consid- 
eration in  determining  the  extent  and  nature 
of  the  injury.  Considered  from  this  view 
point,  the  instruction  is  not  In  conflict  wltb 
the  decision  in  the  En^e  Case.  In  states  in 
which  married  women  are  permitted  to  con- 
tract for  themselves,  and  in  which  they  are 
permitted  to  engage  In  business  or  employ- 
ment In  their  own  behalf,  it  has  been  frequent- 
ly held  that  in  an  action  for  personal  injuries 
it  is  proper  to  prove  that  a  married  woman  la 
Incapacitated  from  labor  as  the  result  of  her 
injuries,  for  the  purt>ose  of  showing  the  na- 
ture and  extent  of  her  disability.  This  rule 
seems  founded  on  sound  reason,  because  it  Is 
apparent  that  the  mere  fact  that  a  married 
woman  Is  not  engaged  in  a  separate  business 
at  the  time  she  is  injured  should  not  deprive 
her  of  the  right  to  recover  for  a  disability  that 
would  ever  afterwards  bar  her  from  enga- 
ging In  an  occupation  on  her  own  behalf. 
Stutz  V.  R.  Co.  (Wis.)  40  N.  W.  653,  9  Am.  St 
Rep.  769;  Powell  v.  R.  Co.  (Ga.)  3  S.  E.  759; 
Jordan  v.  Middlesex,  138  Mass.  425;  Harmon 
V.  R.  Co.  (Mass.)  42  N.  E.  505,  30  L.  R.  A. 
658,  62  Am.  St  Rep.  499;  Metropolitan  St 
Ry.  Co.  V.  Johnson  (Oa.)  16  S.  B.  49. 

Objections  are  urged  against  the  ratings 
of  the  trial  court  on  the  admission  of  evi- 
dence. These  are  disposed  of  in  what  has 
been  said  in  sui^ort  of  the  instructions  given 
by  the  trial  court  and  need  no  further  ref- 
erence. 

Slight  complaint  is  made  of  the  ccmdnct  of 
plaintiff's  counsel  in  remarks  made  in  the 
presence  of  the  Jury.  There  Is  nothing  in 
the  matter,  however,  that  requires  serious 
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conslderatloii,  as  the  trial  court  checked 
plaintiff's  counsel  promptly  when  he  attempt- 
ed  to  go  ontalde  the  record. 

It  la  lastly  contended  that  the  damages 
awarded  by  the  Jury  are  excessive.  The  evi- 
dence la  overwhelming  that  plaintiff  received 
a  most  serious  Injury,  that  the  fractured 
bone  of  her  arm  protruded  through  the  mus- 
cles, and  that  the  strong  probabilities  are 
that  Its  nse  la  permanently  Impaired.  Under 
such  conditions,  we  cannot  say  that  the  dam- 
ages awarded  are  of  such  a  nature  as  to  call 
for  the  interference  of  this  court 

It  la  therefore  recommended  that  the  Judg- 
ment  of  the  district  court  be  affirmed. 

AHBS  and  HASTINGS,  CO.,  concnr. 

FEB  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


PALMER  V.  STATB. 

(Supreme  Court  of  Nebraska.    Oct  21,  1908.) 

LABCBNT— EVIOENCIi— POSSBS3ION  OF  STOLON 

PaOPKRT  Y— K8TRA  Y— INSTR  UCTIONS— 

aENTENCS— REDUCTION. 

1.  In  prosecutions  for  larceny,  nonconsent  of 
the  owner  of  the  property  alleged  to  have  been 
stolen  may.  In  a  proper  case,  be  inferred  from 
drcnmstances. 

2.  The  unexplained  possession  of  stolen  prop- 
erty shortly  after  the  theft  of  It  is  a  fact  which 
may  justify  the  jury  in  inferring  that  the 
person  so  in  possession  is  the  thief. 

3.  The  owner  of  a  ranch  is  not  in  possession 
of  an  estray  running  with  the  cattle  of  his 
lessee,  upon  the  ranch,  when  such  cattle  are 
in  the  immediate  charge  of  the  lessee's  servant. 

4.  It  U  not  error  to  instruct  the  jury  that  they 
mast  give  the  testimonv  of  the  defendant  in  a 
criminal  case  "only  such  weight"  as  they  think 
it  deserves. 

6.  It  is  not  error  to  refuse  a  requested  instruc- 
tion when  the  substance  of  it  has  been  already 
given. 

6.  Section  509a  of  the  Criminal  Code,  which 
provides  that  this  court  may  reduce  an  excessive 
sentence,  and  pronounce  such  sentence  as  is,  in 
the  opinion  of  the  court,  warranted  by  the  evi- 
dence in  the  record  before  it,  is  not  violative  of 
the  provision  of  the  Constitution  which  forbids 
the  exercise  by  the  judiciary  of  any  power 
properly  belonging  to  the  executive  branch  of 
the  government 

7.  Kvldence  examined,  and  sentence  reduced 
from  seven  years  to  two  years. 

(SylUbns  by  the  Court.) 

Ehror  to  District  Court,  Dundy  County; 
Orr.  Judge. 

William  H.  Palmer  was  found  guilty  of  cat- 
tle stealing,  and  he  brings  error.  Judgment 
reduced. 

Jno.  M.  Ragan  and  J.  W.  James,  for 
plalntlft  in  error.  P.  N.  Front,  Atty.  Gen., 
Xorris  Brown,  Dep.  Atty.  Gen.,  David  Q. 
Uines,  W.  B.  Starr,  and  R.  T.  Potter,  for  the 
State. 

SULLIVAN,  O.  J.  William  H.  Palmer 
was  found  guilty  of  cattle  stealing,  and  sen- 

1 1.  8m  Lueeny,  vol.  tS,  Cant  Dls.  |  Ut. 


fenced  to  imprisonment  In  the  penitentiary. 

The  first  assignment  of  error  discussed  by 
counsel  is  based  upon  the  failure  of  the 
state  to  show  by  direct  evidence  that  the 
stolen  steer  was  taken  by  defendant  with- 
out the  owner's  consent.  The  owner  was 
not  a  witness,  and  had.  It  would  seem,  no 
personal  knowledge  of  the  means  by  which 
he  was  deprived  of  his  property.  That  he  ' 
did  not  consent  to  the  taking  is  a  warranta- 
ble inference  from  the  evidence.  Indeed,  no 
other  inference  la  warrantable.  Want  of 
consent,  in  prosecntlons  for  larceny,  may  be 
Inferred  from  clrciunstances.  Direct  proof  is 
not  indispensable.  Wiegrefe  t.  State  (Neb.) 
92  N.  W.  161. 

It  la  claimed  that  the  court  erred  In  giv- 
ing instruction  No.  4.  This  Instruction  is  aa 
follows:  "The  Jury  are  Instructed  that  the 
possession  of  stolen  property,  recently  after 
the  larceny  thereof,  when  unexplained,  may 
be  sufficient  to  warrant  the  Jury  in  Inferring 
the  guilt  of  the  party  In  whose  possession  it 
Is  found.  Whether  such  inference  should  be 
drawn  Is  a  fact  exclusively  for  the  Jury." 
This,  in  our  opinion.  Is  an  entirely  correct 
statement;  and,  being  applicable  to  the  evi- 
dence, we  approve  it. 

The  third  subdivision  of  defendant's  brief 
is  devoted  to  a  discussion  of  the  evidence.  It 
is  here  contended  that  the  state  did  not  prove 
a  felonious  purpose  on  the  part  of  the  de- 
fendant at  the  time  it  la  claimed  he  took 
possession  of  the  steer.  The  animal  was  an 
estray  running  with  a  bunch  of  cattle  owned 
by  Burr,  and  under  the  Immediate  control 
of  Burr's  servant  It  was  therefore  in  the 
possession  of  Burr,  and  not  in  the  posses- 
sion of  defendant.  The  range.  It  is  true, 
was  owned  by  Palmer,  but  It  had  been  leas- 
ed to  Burr.  If  Palmer  took  the  steer  for 
the  purpose  of  butchering  It  the  taking  and 
the  Intent  to  convert  were  coincident  It 
was  not  a  case  where  the  intent  to  convert 
was  formed  after  possession  had  been  Jaw- 
fully  acquired. 

Exception  was  taken  to  an  instruction  in 
which  the  court  told  the  jury  that  they  must 
give  the  testimony  of  the  defendant  "pnly 
such  weight  as.  In  your  Judgment,  It  Is  en- 
titled to."  This  was  equivalent  to  saying 
that  the  testimony  should  not  be  given  more 
weight  than  it  deserved.  The  statement  was 
not  Inaccurate  or  misleading,  and  the  giving 
of  it  was  not  error. 

It  is  claimed  that  the  court  erred  In  re- 
fusing Instruction  No.  4  tendered  by  defend- 
ant This  instruction  defined  larceny,  but 
the  definition  Is  no  better  than  the  one  given 
by  the  court  In  the  seventh  paragraph  of  the 
general  charge.  Besides,  the  requested  In- 
struction was  not  based  upon  the  testimony. 
It  assumed  that  the  steer  was  taken  from 
the  place  where  the  owner  kept  it  This  as- 
sumption was  unwarranted. 

The  admission  in  evidence  of  various  parts 
of  the  hide  of  the  stolen  steer  is  complained 
of,   but  cleariy   the  complaint  Is   not  well 
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founded.  The  Identlflcatlon  was  sofllcleiit, 
and  the  fragments  at  least  tended  to  prove 
that  the  animal  was  dead. 

The  sentence— seven  years  for  .the  larceny 
of  a  stray  steer  worth  $20— is  excessive  and 
almost  Draconian.  It  should  be  reduced  and 
made  to  fit  the  crime.  The  trial  court.  In 
adjusting  the  penalty,  acted  within  the  Urn- 
its  prescribed  by  the  statute.  It  was  not 
bound  to  exercise  clemency.  It  was  under 
uo  obligation  to  extend  to  the  rude  frontiers- 
man the  tender  consideration  which  it  is 
customary  to  accord  to  those  genteel  peraons 
whose  criminal  operations  are  conducted 
with  more  refinement  and  on  a  larger  scale. 
It  was,  however,  its  duty  to  inflict  punish- 
ment In  some  degree  proportionate  to  the 
crime.  This  was  not  done.  There  is  a  lack 
of  logical  relation  .lietween  the  wrong  and 
the  punishment,  and,  under  section  509a  of 
the  Criminal  Code,  it  becomes  the  duty  of 
this  court  to  readjust  the  sentence.  We 
know  that  the  validity  of  this  statute  was 
denied  In  Barney  v.  8tate,  48  Neb.  62S,  68 
N.  W.  686,  and  In  Fanton  t.  State,  50  Neb. 
854,  69  N.  W.  953,  S6  L.  B.  A.  158;  but  after 
macb  reflection,  we  are  fully  convinced  that 
these  decisions  are  unsound.  Legislation  giv- 
ing a  reviewing  court  authority  to  pronounce 
a  Just  sentence  upon  the  record  before  it 
cannot,  we  think,  be  overthrown  on  the  the- 
ory that  it  confers  executive  power  on  the 
Judiciary.  This  conclusion  is  sustained  by 
Fager  v.  State,  ^2  Neb.  332,  35  N.  W.  195; 
Anderson  v.  State,  26  Neb.  387,  41  N.  W. 
951;  Charles  v.  State,  27  Neb.  881,  44  N.  W. 
39;  and  Nelson  v.  State,  88  Neb.  528,  60  N. 
W.  679. 

The  sentence  will  be  reduced  from  seven 
years  to  two  years.    Judgment  accordingly. 


WILCOX  T.  PBBKINS  COUNTY. 
(Supreme  Court  of  Nebraska.    Oct.  21.  1903.) 

OFFICBHS-OFFICIAIi  BOND— FRAin>-BVIOENCB 

—ACCOUNT  OF  COUNTY  OFFICER 

-8BTTLBMBNT. 

l.'The  fact  that  an  official  bond  of  a  county 
officer,  as  executed,  is  joint,  instead  of  Joint  and 
several,  as  required  by  statute,  is  not  an  obJe(v 
tion  thereto  of  which  the  obligors  upon  the  in- 
strument can  avail  themselves  as  a  defense. 
The  bond  is  good  to  the  extent  it  complies  with 
the  statute  in  that  regard. 

2.  While  by  the  provisioDS  of  section  20,  c. 
82,  Comp.  St.  1901,  entitled  "Frauds,"  fraudu- 
lent intent  is  declared  to  be  a  question  of  fact, 
and  not  of  law,  yet  it  does  not  follow  that  such 
question  of  fact  must  In  every  case  be  left  to  a 
jury  for  its  determination.  If,  from  the  un- 
contradicted evidence,  all  reasonable  men  must 
reach  but  one  conclusion,  then  it  is  proper  for 
the  court  to  direct  a  verdict. 

8.  Where  a  full  and  complete  settlement  of  a 
county  officer  with  the  county  commissioners, 
who  are  authorized  to  make  the  same,  has  been 
made,  such  settlement  Is  final  and  conclusive, 
unless  there  is  fraud,  mistake,  or  imposition  in 
making  the  same.  Douglas  Countr  v.  Bennett, 
85  N.  W.  833.  61  Neb.  660. 


(SylUbuB  by  the  Court.) 


Error  to  District  Oonrt,  Perkins  Oonnty; 
Grimes,  Judge. 

Action  by  the  county  of  Perkins  against 
Arthur  B.  Wilcox.  Judgment  for  plaintiff. 
Defendant  brings  error.    Afllrmed. 

Wilcox  &  Halligan  and  W.  H.  Saunders, 
for  plaintiff  in  error.  B.  F.  Hastings  and 
Stewart  &  Hunger,  for  defendant  In  error. 

UOLCOMB,  J.  Perkins  connty,  defendant 
in  error,  in  its  corporate  capacity  prosecuted 
an  action  in  the  district  court  against  de- 
fendant Wilcox,  formerly  county  clerk,  and 
the  other  defendants,  who  were  soretiea  on 
his  official  bond,  plalntifiFs  in  error,  because 
of  WUcox's  alleged  failure  to  fully  and  prop- 
erly account  for  and  pay  over  to  the  county 
certain  fees  claimed  to  have  been  collected  In 
the  discharge  of  his  official  duties,  which  were 
then  due  and  owing  to  the  county.  The  action 
was  an  ordinary  one  on  the  official  bond  of 
Wilcox  for  an  alleged  breach  of  its  conditions 
respecting  his  duties  to  account  for  fees  re- 
ceived while  in  office.  The  answer  of  the  de- 
fendant denied  the  allegations  of  the  petition, 
and  pleaded  affirmatively  that  prior  to  the  in- 
stitution of  the  action  the  principal,  Wilcox, 
bad  made  a  full  and  complete  settlement  with 
the  county  board  of  plaintiff  connty  toacblng 
and  covering  the  matters  mentioned  in  the  pe- 
tition; that  the  same  was  fair  in  all  respects; 
and  that  such  settlement  was  conclusive  on 
the  county,  and  for  that  reason  it  was  estop- 
ped from  questioning  the  same.  To  the  an- 
swer a  reply  was  flled,  in  which  it  Is  alleged 
that  the  settlement  pleaded  as  a  defense  Is  of 
no  effect,  and  not  binding  on  the  county,  for 
the  reason  that  the  defendant  Wilcox  had 
fraudulently  omitted  from  his  r^ort  certain 
tees  that  had  by  him  been  collected,  and 
falsely  and  fraudulently  represented  that  the 
report  he  presented  to  the  county  board  was  a 
correct  report  of  all  the  fees  received  by  him 
while  in  office,  when  in  truth  and  hi  tact  cer- 
tain fees  were  omitted,  which  omission  was 
falsely  and  fraudulently  made  to  deceive  the 
county  commissioners;  that  they  were  de- 
ceived, and  because  thereof  the  alleged  set- 
tlement was  of  no  binding  effect  A  trial 
was  Iiad  to  the  conrt  and  a  Jury,  wherein, 
after  the  admission  of  evidence,  on  a  peremp- 
tory instruction  a  verdict  was  rendered  for 
a  specified  sum  In  favor  of  the  plaintiff,  liie 
defendants  prosecute  error. 

The  bond  sued  on  was  a  Joint  obligation. 
Instead  of  Joint  and  several,  as  required  by 
statute;  and  for  this  reason  it  Is  contended, 
exceptions  having  been  properly  preserved 
by  demurrer  to  the  petition  and  an  objection 
to  the  introduction  of  any  evidence,  that  the 
petition  falls  to  state  a  cause  of  action,  and 
therefore  no  recovery  can  be  had.  The  ob- 
jection is  believed  to  be  untenable.  This 
court  has  held  In  Clark  v.  Douglas,  S8  Neb. 
671,  79  N.  W.  158,  that  an  Irregularity  In  this 
respect  in  the  form  of  an  official  bond  as  pre- 
scribed by  the  statute  Is  not  an  objection 
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thereto  of  wblch  the  obligors  npon  tbe  instru- 
ment  can  avail  tbemselves  as  a  defense 
tbereto,  and  that  the  bond  Is  good  to  the  ex- 
tent It  complies  with  the  statute  In  that  re- 
gard. The  case  is  decisive  on  the  question 
in  tbe  present  controversy,  and  the  objection 
Is  therefore  without  merit. 

The  principal  point,  however,  relied  upon 
as  {ground  of  error,  as  stated  by  counsel  for 
plaintUfs  in  error,  la  in  respect  of  the  peremp- 
tory Instmctlon  of  the  court  to  the  Jury  to 
retnrD  a  verdict  for  the  county.  It  Is  argued 
that  on  the  face  of  the  pleadings  a  settle- 
ment is  admitted,  to  vitiate  which  the  reply 
alleged  that  It  was  obtained  by  the  fraud 
of  the  plaintiff,  and  that  fraud,  under  our 
statute,  is  a  question  of  fact,  which,  under 
all  circumstances,  should  be  submitted  to  a 
Jury  for  its  determination.  Counsel  contend 
that  under  no  theory  of  the  evidence  did  the 
court  bave  the  right  to  take  the  case  from 
the  Jury  and  Instruct  them  to  bring  in  a  ver- 
dict for  the  plaintiff  for  any  amount  No 
bill  of  exceptions  containing  the  evidence  is 
preserved.  Consequently  we  may  assume 
that  If;  under  any  possible  state  of  the  evi- 
dence, the  Instruction  was  proper,  then  we 
must  so  hold  in  the  present  case.  While  by 
section  20.  c.  82,  Comp.  St  ItiOl,  entitled 
"Frauds,"  it  Is  provided  that  the  fraudulent 
Intent  In  all  cases  arising  under  the  provl- 
siCHis  of  tbis  chapter  shall  be  deemed  a  ques- 
tion of  fact,  and  not  of  law,  it  may  very  well 
be  doubted  whether  this  section  has  any  ap- 
plication to  alleged  fraudulent  acts  such  as 
are  pleaded  In  the  reply  in  the  case  at  bar. 
The  statute  of  frauds  is  in  relation  to  fraudu- 
lent conveyances  and  contracts  relating  to 
real  estate,  and  to  goods,  chattels,  and  things 
In  actton.  The  fraud  here  charged  is  a  false 
and  deceptive  statement  of  fees  received  for 
tbe  pnrpose  of  obtaining  an  unfair  advan- 
tage, and  withholding  from  the  county  mon- 
eys collected  as  fees  rightfully  belonging  to 
it  If  the  ttLCt  of  the  false  statement  were  es- 
tablished, then  the  fraudulent  Intent,  In  the 
absence  of  explanation  on  the  ground  of 
mistake  or  misunderstanding,  it  would  seem, 
would  inevitably  arise.  Conceding,  however, 
that  the  fraud  alleged  in  the  case  at  bar  is  a 
question  of  fact  to  be  determined  by  a  Jury, 
within  tbe  meaning  of  said  section  20,  It  does 
not  follow  tbat  the  trial  court's  action  in  per- 
emptorily Instmctlng  the  Jury  to  return  a 
verdict  for  plaintiff  is  necessarily  erroneous. 
It  has  heretofbre  been  by  this  court  Judicial- 
ly determined  that  fraudulent  intent,  even 
though  a  question  of  fact,  may  be  by  the 
evidence  so  indisputably  established  as  to 
warrant  Its  being  ruled  upon  as  a  question 
of  law.  Bender  v.  Kingman  ft  Co.,  62  Neb. 
468,  87  N.  W.  142,  on  rehearing  64  Neb.  776^ 
90  N.  W.  886.  On  the  first  hearing  in  the 
case  dted.  It  Is  held  that  while,  by  reason 
of  section  20,  referred  to,  the  intent  of  the 
vendor  In  the  alleged  fraudulent  conveyances 
is  always  a  question  of  fact,  it  does  not  fol- 
low that  such  question  of  fttct  must  in  every 


case  be  left  to  tbe  Jury;  that  If,  from  the 
uncontradicted  evidence,  all  reasonable  men 
must  reach  but  one  conclusion,  then  it  ir 
proper  for  the  court  to  direct  a  verdict  To 
the  same  effect  is  the  announcement  of  tbe 
rule  on  a  rehearing  and  reinvestigation  of  tbi> 
question.  Bender  v.  Kingman  &  Co.,  64  Neb. 
776,  90  N.  W.  888.  See,  also,  Hedman  v.  An- 
derson, 6  Neb.  382;  Davis  v,  Scott,  22  Neb. 
164,  34  N.  W.  358.  Not  having  the  evidence 
before  us,  we  may  assume  that  it  was  of 
such  a  character  as  to  leave  no  substantial 
controversy  regarding  any  question  of  fact, 
that  there  was  nothing  for  the  Jury's  deter- 
mination, and  that  the  court  was  therefore 
Justified  in  giving  the  peremptory  instruc- 
tion complained  of. 

Portions  of  the  briefs  of  counsel  are  de- 
voted to  a  discussion  of  the  nature  and  ef- 
fect of  tbe  settlement  had  between  the  coun- 
ty, through  its  commissioners,  and  Wilcox, 
as  county  clerk.  It  is  said  on  the  one  band 
that  such  adjustment  and  settlement  was 
purely  a  ministerial  act,  and  would  in  no 
wise  prevent  a  recovery  for  any  sum  found 
to  be  due  the  county,  and  not  accounted  for. 
On  the  other  hand  it  is  contended  that  such 
settlement  has  become  final  and  conclusive 
on  the  county  unless  impeached  for  fraud  or 
mutual  mistake.  Heald  v.  Polk  County,  46 
Neb.  28,  64  N.  W.  376,  and  Hazelet  v.  Holt 
County,  61  Neb.  728,  71  N,  W.  717,  give  sup- 
port to  the  contention  that  a  settlement  made 
by  a  county  officer  with  the  board  of  county 
commissioners  relative  to  the  accounts  of  the 
former  with  the  county  has  only  the  effect  of 
furnishing  prima  facie  evidence  of  a  dis- 
cbarge of  liability,  which  may  be  overcome 
by  other  competent  evidence  showing  a  fail- 
ure to  account  fully  and  properly  for  all  fees 
received,  and  that  an  action  may  be  main- 
tained to  recover  such  unaccounted  for  fees, 
and  without  impeaching  such  settlement  for 
fraud  or  mutual  mistake.  The  decisions  cit- 
ed In  respect  of  the  matter  now  under  con- 
sideration probably  go  further  than  by  the 
application  of  sound  legal  principles  Is  war- 
ranted. Such  settlement  should  be  regard- 
ed as  something  more  valuable  and  effective 
than  a  merely  formal  act  neither  signifying 
nor  accomplishing  anything.  It  would  seem 
to  be  more  nearly  related  to  the  transactions 
of  parties  competent  to  act,  and  who  sus- 
tain relations  contractual  in  their  character. 
When  once  a  settlement  la  entered  into,  it 
should  be,  it  seems,  regarded  as  final,  unless 
for  sufficient  reasons  it  may  be  avoided  on 
legal  or  equitable  grounds.  As  suggested  by 
Maxwell,  C.  J.,  in  Ragoss  v.  Cuming  County, 
86  Neb.  876-883,  64  N.  W.  683,  "there  should 
be  an  end  to  litigation,  and  an  officer  who 
has  faithfully  performed  the  duties  of  his 
office,  and  made  a  full  settlement  with  tbe 
tribunal  authorized  to  settle  the  same,  should 
be  permitted  to  rest  on  such  settlement,  un- 
less there  is  fraud,  mistake,  or  imposition  in 
making  the  same."  And  in  Bush  v.  John- 
son Connty,  48  Neb.  1-16,  66  N.  W.  1023,  32 
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L.  R.  A.  228,  S8  Am.  St.  Rep.  673,  It  Is  ob- 
served in  the  course  of  the  opinion  of  tlie 
court,  "Any  settlement  Is  all  right,  and  en- 
titled to  stand  in  favor  of  an  officer  who  has 
faithfully  performed  the  duties  of  his  office, 
when  In  the  settlement  there  is  neither  fraud 
nor  mistake  nor  imposition."  In  Douglas 
County  V.  Bennett,  61  Neb.  660,  85  N.  W. 
833,  It  is  held  that  "where  a  full  and  com- 
plete settlement  of  a  county  officer  with  the 
county  commissioners,  who  are  authorized  to 
make  the  same,  has  been  made,  such  settle- 
ment is  Qnal  and  conclusive,  unless  there  is 
fraud,  mistake,  or  imposition  in  making  the 
same."  This  case  is  controlling  in  the  dis- 
position of  the  question  now  being  discussed, 
and  we  adhere  to  the  same. 

No  error  appearing  in  the  record,  the  Judg- 
ment of  the  district  court  is  affirmed. 


WILKINS  V.  REDDING  et  al. 

(Supreme  Court  of  Nebraska.    Oct  21,  1903.) 

FLHDaB— RECOVERY  OF  PROPERTY— TBNDHR 
OF  DEBT— FORFEITURE  OF  LIEN. 

1.  Where  perRonal  property  is  pledged  to  se- 
cure the  payment  of  a  debt,  the  pledgor  cannot 
recover  the  propertjr  in  a  replevin  action  with- 
out paying  or  tendering^  the  whole  amount  of  the 
debt  and  keeping  good  the  tender. 

2.  Where  the  amount  of  a  debt  is  not  in  dia- 
pute,  a  tender  of  the  amount  is  not  bad  because 
coupled  with  a  demand  for  the  return  of  the 
property,  but  must  be  kept  good,  though  it  may 
still  be  on  the  same  condition;  but  where  the 
amount  of  the  debt  is  in  dispute  a  tender  of 
any  sum  less  than  that  claimed  by  the  pledgee, 
though  equal  to  the  amount  actually  due,  is  not 
good  if  coupled  with  such  a  condition. 

3.  A  pledgee  does  not  forfeit  his  lien  by  un- 
successfully contending  that  the  equity  of  re- 
demption has  been  eztmguisbed  by  contract,  or 
by  a  sale  under  his  right  as  pledgee. 

(Syllabus  by  the  Court.) 

Oommissioners'  Opinion.  Department  No. 
2.  B<rTor  to  District  Court,  Douglas  County; 
Keysor,  Judge. 

Action  by  Olive  M.  Redding  and  James  J. 
Deright  against  Charles  E.  Wiikins.  Judg- 
ment for  plalntifiTs,  and  defendant  brings  er- 
ror.   Reversed. 

Brome  &  Burnett  and  (Thas.  F.  Tnttle,  for 
plaintiff  in  error.  Frank  T.  Ransom  and 
Wright  &  Stout,  for  defendants  in  error. 

GLANVILLB,  0.  The  defendant  In  error 
brought  an  action  of  replevin  In  the  district 
court  of  Douglas  county  to  recover  posses- 
sion of  a  numlier  of  specified  articles,  claim- 
ing general  ownership  and  right  of  posses- 
sion thereof.  Only  one  article  was  taken 
under  the  writ,  but  the  action  proceeded 
without  change  of  pleadings  as  an  action 
for  damages  under  the  statute  as  to  property 
not  taken  by  the  officer,  and  as  a  simple  ac- 
tion of  replevin  as  to  the  property  taken. 
The  answer  was  a  general  denial.  The  par- 
ties will  be  called  "plaintlfC"  and  "defend- 
ant," as  they  stood  In  the  court  below. 

All  the  property  In  question  had  been 
placed  In  the  possession  of  the  defendant 


by  the  plaiutiCf  as  security  for  money  ad- 
vanced. Counsel  for  the  defendant,  in  bis 
opening  statement  to  the  Jury,  recited  the 
facts  of  the  pledge,  and  also  stated  that  be 
thought  the  evidence  would  show  that  the 
plaintiff  bad,  by  agreement,  surrendered  ber 
title  to  the  property  in  consideration  of  tbe 
discharge  of  the  debt  secured  by  tbe  pledge; 
and,  while  claiming  title  to  the  property  for 
the  defendant,  also  claimed  that,  upon  fail- 
ure to  establish  such  title  by  tbe  agreement 
above  mentioned,  then  the  defendant  would 
be  entitled  to  hold  tbe  property  because  of  bU 
lien  thereon.  A  motion  was  made  to  re- 
quire blm  to  elect  which  defense  be  would 
stand  upon,  and  the  court  Indicated  that  be 
should  so  elect  at  that  time.  This  be  de- 
clined to  do,  whereupon  the  court  said:  "If 
you  say  you  do  not  want  to  elect,  you  may 
go  ahead  with  tbe  case,  and  I  will  see  what 
we  will  do  when  you  offer  the  defense." 
Tbe  trial  proceeded,  and  evidence  pro  and 
con  was  freely  taken,  which  unquestionably 
showed  tbe  pledge  of  all  tbe  property  in- 
volved in  the  action,  and  tended  to  show  an 
agreement  to  pass  tbe  title  of  the  property 
to  the  defendant  In  satisfaction  of  the  debts 
secured  by  his  lien  thereon.  Without  fur- 
ther requiring  an  election  on  the  part  of  the 
plaintiff  In  error,  so  far  as  the  record  shows, 
tbe  court  instructed  the  Jury  upon  the  the- 
ory that  tbe  only  defense  available  to  tbe 
defendant  was  that  of  general  ownership  in 
the  property  Involved  under  the  contract 
sought  to  be  proved  by  him,  and  refused  to 
Instruct  the  Jury,  as  requested  by  the  de- 
fendant, upon  the  other  theory  of  tbe  case; 
that  is.  If  be  faUed  to  prove  tlUe,  he  still  had 
his  Hen.  Tbe  theory  of  the  trial  court  seems 
to  have  been,  and  that  of  the  plaintiff  Is,  that 
the  claim  of  defendant  that  he  first  held  the 
diamonds  as  a  pledge,  and  afterwards  took 
the  title  in  satisfaction  of  the  debt.  Is  an 
abandonment  of  liis  lien;  that  his  defenses 
are  inconsistent;,  that  his  claim  of  title  thus 
derived  extinguished  his  lien,  though  in  fact 
the  title  had  not  passed  in  consideration  of 
the  release  of  tbe  debt  It  is  contended  that 
plaintiff  may  say,  "The  property  is  all  mine, 
with  right  of  possession,"  though  she  bas  not 
paid  the  pledge,  and  yet  forfeit  no  right  to 
redeem  because  she  fails  in  her  proof  that  all 
Interest  Is  hers;  but  that  the  defendant,  if 
he  says,  "The  property  is  all  mine,  with  right 
of  possession,  because  I  had  it  first  in  pledge, 
and  then  by  contract  took  It  for  the  debt," 
forfeits  bis  lien  if  he  falls  of  bis  proof,  or 
is  mistaken  as  to  his  right  as  to  the  second 
contract  If  the  owner  of  a  chattel  mort- 
gage attempts  to  foreclose  and  extinguish 
the  right  of  redemption,  and  claims  to  bave 
done  so,  tbe  claim  Is  as  inconsistent  with 
that  of  an  existing  lien  by  virtue  of  his  mort- 
gage as  that  of  defendant  that  he  bas  ex- 
tinguished the  right  of  redemption  by  con- 
tract is  with  the  continued  existence  of  his 
right  as  pledgee.  Tet  no  case  can  be  found 
where  our  court  has  made  such  a  claim  on 
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the  part  of  a  mortgagee  wbo  has  failed  In 
hia  attempt  to  extlngalBh  the  right  of  redemp- 
tion, a  forfeiture  of  his  mortgage  lien.   Ooad 
T.  Home  Cattle  Co.,  32  Neb.  761,  49  N,  W. 
757;    Bockford  Watch  Co.  t.  Manifold,  86 
Neb.  801,  85  N.  W.  236;   Bank  t.  Sharpe,  40 
Neb.  123,  68  N.  W.  734;    Chaffee  ▼.   Atlas 
Lumber  Co.,  43  Neb.  224,  61  N.  W.  637,  47 
Am.  8t  Rep.  753;    OaUen  y.  Bose,  47  Neb. 
638,  66  N.  W.  639.    Neitber  can  any  case  be 
found  where  our  court   has   held  that  one 
In  possession  of  real  property,  making  claim 
of  title  under  rold  foreclosure  proceedings, 
wUl  be   turned  out  of  iwssesaion   until   he 
bas  been  paid  the  amount  due  on  the  Hen 
sought  to  be  foreclosed,  nor  a  case  where  | 
one  claiming  full  title  by  deed  absolute  In 
form  has  been  turned  out  without  payment  I 
of  the  lien,  when  the  deed  Is  construed  by  I 
the  conrt  to  be  only  a   mortgage.    Section  { 
193,  Code  Clv.  Proc.,  provides:     "When  the  | 
property  claimed  has  not  been  taken  or  has  I 
been  returned  by  the  sherUf  for  want  of  the  ' 
undertaking    required   by   section   one   bun-  | 
dred  and  elghty-slx,  the  action  may  proceed  \ 
as  one  for  damages  only,  and  the  plaintiff 
shall   be   entitled  to  such  damages  as   are 
right  and  proper."    Under  this  the  plaintiff 
coold  proceed  for  damages  only  if  she  saw 
Qt,  but  she  Is  entitled  only  to  such  damages 
as  are  right  and  proper.    Under  this  section 
the  action  Is  not  turned  into  one  of  troyer; 
it  Is  not  permitted  plaintiff  to  recover  un- 
less the  proof  shows  that  defendant  unlaw- 
fully detained  the  property  at  the  commence- 
ment of    the   action.    In    Saddlery   Co.    y. 
Schott,  58  Neb.  20,  80  N.  W.  47,  it  is  said  In 
reference   to   the   section   last   quoted:     "It 
does   not  justify  a  recovery  without  proof 
that  the   material  averments  are  true.    It 
does  not  change  the  rule  that  a  litigant  is 
entitled  to  afflrmatiye  relief  only  to  the  ex- 
tent that  the  evidence  sustains  the  facts  al- 
lied in  his  pleading."    The  f^st  of  the  ac- 
tion remains  the  same;   L  e.,  the  wrongful 
detention  at  the  time  of  the  commencement 
of  the  actl<»i. 

By  tbe  testimony  of  the  plaintiff  herself, 
the  money  on  the  diamonds  had  been  ad- 
vanced from  time  to  time,  commencing  early 
in  1898,  In  January  or  February.  She  never 
claimed  to  know  the  exact  amount  She  was 
quite  positive  in  her  testimony  that  the 
amonnt  for  which  one  of  the  pieces  of  Jew- 
elry bad  been  previously  pledged  was  but 
950.  The  evidence  unquestionably  shows 
that  the  defendant  paid  for  her  $157  to  re- 
deem It  from  the  former  pledge.  By  her 
own  testimony  she  had  never  paid,  or  of- 
fered to  pay,  any  money  upon  the  claim, 
exc^t  $12  at  one  time,  wliich  she  asked  him 
to  apply  as  interest,  and  which  she  says  he 
told  ber  afterwards  be  took  as  interest  Tak- 
ing Into  consideration  the  entire  evidence  In 
tbe  case,  and  the  finding  of  the  Jnry  upon 
the  evidence,  we  are  not  required  to  say 
that  the  defendant's  claim  of  title  was  made 
In  bad  faith,  nor  that  he  at  any  time  so  In- 


sisted upon  an  absolute  title  that  he  was 
not  willing  to  accept  the  entire  amount  due 
him  upon  his  lien.    The  Jury  may  have  con- 
cluded that  what  he  testified  to  as  having 
taken  place  between  him  and  the  plaintiff, 
considering   the   apparent    friendly    relation 
between  tbe  parties  at  that  time,  and  the 
plaintiff's  willingness  to  redeem,  wliile  plead- 
ing inability  to  do  so,  and  his  unwillingness 
to  accept  the  property  instead  of  his  debt  un- 
less he  must,  and  the  character  of  the  prop- 
erty involved,  was  altogether  too  indefinite 
an   arrangement   to   absolutely,   and  at   all 
events,  end  ber  right  to  redeem.    If  bis  fail- 
ure to  establish  his  general  title  was  because 
of  the  legal  interpretation  of  what  took  place, 
his  claim  of  ownership,  based  upon  a  wrong 
interpretation  of  what  took  place,  could  not 
have  the  effect  of  destroying  bis  Hen.    In 
Lewis  V.  Mott  36  N.  Y.  396,  one  Brown  left 
sundry  certificates  with  How  to  secure  the 
payment  of  two  notes.    How  sold  the  securi- 
ties to  Varnum.    Vamum  had  notice  of  the 
manner  in  which  How  held  the  securities, 
and,  to  extinguish  Brown's  interest,  attempt- 
ed to  sell  and  bid  them  in  himself;   but  no 
demand   of   payment    had   been   made   on 
Brown,    nor    notice   of   sale   given   to   him. 
"Brown,  in  writing,  offered  to  Vamum  to  pay 
the  notes,  and  demanded  the  securities.    Var- 
num refused,  and  Brown  assigned  his  claim 
to  the  plaintiff,  who  brought  an  action  against 
Mott  and  Vamum.    The  trial  court  held  that 
there  had  been  an  Illegal  conversion  of  the 
scrip  by  the  defendant  Vamum,  and  that  he 
was  liable  as  in  an  action  of  tort  for  the 
value  of  the  property  converted.    This  was 
reversed  by  the  general  term,  and  the  opin- 
ion of  the  Court  of  Appeals  sustaining  the 
General  Term  Is  In  part  as  follows:    "There 
is   a   conclusive  objection  to   the  plalntUTs 
assignee  recovering  in  this  action  as  for  tort 
or   illegal   conversion.     How   clearly   had   a 
lien  upon  these  securities  for  the  payment  of 
the  amount  of  the  two  notes  and  interest 
It  must  be  conceded  that  Vamum,  by  the 
purchase  of  these  securities  from  How,  ac- 
quired at  least  the  interest  and  lien  of  How, 
whatever  that  may  have  been;  and  plaintiff's 
assignee,  to  have  entitled  himself  to  a  rede- 
livery  of  these   securities,    must   have   ten- 
dered the  amount  of  the  lien.    There  was 
simply  an  offer  to  pay  to  Vamum  the  amount 
due    upon   these    notes.    It   was    unaccom- 
panied by  any  tender  of  the  amount  due, 
and  was  insufficient  to  extinguish  the  Hen, 
and  thus  entitle  Brown  to  the  possession  of 
the  notes.    He  could  not,  clearly,  maintain 
an  action  for  conversion  unless  he  was  en- 
titled to  such  possession.    Until  a  wrong  de- 
tention after  a  demand  and  refusal   were 
shown,  there  was  no  evidence  of  a  conver- 
sion.   Tbe  possession  of  Vamum  in  this  as- 
pect was  lawful,  and  Its  character  could  not 
be  changed  until  some  act  was  done  which 
made  it  unlawful  longer  for  him  to  retain 
these  securities.    Hall  v.  Robinson,  2  N.  Y. 
293.    A  tender  of  the  amount  due  on  the 
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two  notes,  assnmliig  Vamum  held  tbem  as 
tbe  substitute  of  How,  might  have  entitled 
Brown  to  the  possesalon  of  the  securities. 
But,  clearly,  on  no  theory  was  he  entitled  to 
them,  except  upon  payment  of  the  amount 
of  the  lien,  or  a  tender  and  refusal.  Bach 
tender  has  not  been  made.  The  offer  to  pay 
la  not  the  equivalent  for  an  actual  tender." 
This  case  clearly  holds  that  the  attempted 
sale  and  purchase  by  Vamum,  and  his  re- 
fusal to  accept  payment  of  the  debt  for 
which  the  securities  had  been  pledged,  evi- 
dently based  upon  his  claim  of  title  under 
the  sale,  did  not  destroy  his  lien.  Another 
instructive  case  is  tliat  of  Talty  v.  Preed- 
man's  Savings  &  Trust  Co.,  93  V.  S.  321,  28 
L.  Ed.  886.  That  was  an  action  of  replevin, 
brought  for  securities  pledged  to  one  Ken- 
dig.  Kendlg  sold  the  securities  outright  to 
the  defendant  before  the  maturity  of  the 
debt  for  96  per  cent  of  their  face  value.  A 
few  days  before  the  maturity  of  his  debt 
Talty  called  on  Kendlg,  and  offered  to  pay 
the  note,  and  demanded  back  his  collateral. 
In  stating  the  case  the  court  said:  "The  facts 
lie  within  a  narrow  compass,  and,  except 
as  to  the  one  pohit,  which,  in  onr  view,  la 
of  no  consequence  in  this  case,  there  is  no 
disagreement  between  them."  The  disagree- 
ment which  the  court  held  to  be  of  no  conse- 
quence in  the  case  was  that  Kendlg  insisted 
that  by  agreement  he  was  to  have  the  right 
to  sell  or  take  the  claim,  if  he  chose  to  do 
so,  at  00  per  cent,  and  had  a  right  to  sell 
them  absolutely  as  he  did.  Talty  denied 
this,  and  refused  to  settle  upon  such  basis, 
and  brought  bis  action  against  the  defendant 
for  the  securities  pledged.  The  court  in- 
structed a  verdict  for  the  defendant  The 
Supreme  Court,  in  afiirming  the  Judgment, 
said:  "Kendlg  was  not  a  factor  with  a  mere 
lien.  He  was  a  pledgee.  The  collateral  was 
placed  in  his  hands  to  secure  the  payment 
of  the  note.  It  was  admitted  by  Talty  that 
Kendlg  was  authorized  to  sell  It  if  the  note 
were  not  paid  at  maturity.  Kendlg  had  a 
special  property  In  the  collateral.  He  was  a 
pawnee  for  the  purposes  of  the  pledge."  The 
court  then  cites  Story  on  Bailment,  ||  324, 
327,  quoting  therefrom  In  part  as  follows: 
"But  if  the  pawnee  should  undertake  to 
pledge  the  property  [not  being  negotiable 
securities]  for  a  debt  beyond  his  own,  or  to 
make  a  transfer  thereof  as  if  he  were  the 
actual  owner,  it  is  clear  tliat  in  such  case  he 
would  be  guilty  of  a  breach  of  trust  and  his 
creditor  would  acquire  no  title  beyond  that 
held  by  the  pawnee."  "Whatever  doubt  may 
be  indulged  in,  in  the  case  of  a  mere  factor 
It  has  been  decided  in  the  case  of  a  strict 
pledge  that,  if  the  pledgee  transfers  the  same 
to  his  own  creditor,  the  latter  may  hold  the 
pledge  until  the  debt  of  the  original  owner  Is 
discharged."  The  court  then  cites  with  ap- 
proval the  case  of  Lewis  v.  Mott  supra^  and, 
continuing,  says:  "The  English  law  Is  the 
same,"  and  quotes  instructively  from  Don- 
ald T.  Suckling,  li.  R.,  1  Q.  B.  685,  a  case  well 


in  point,  and  held  that  the  direction  for  a 
verdict  for  the  defendant  was  proper.  Tfa« 
syllabus  of  the  case  is:  "A  pledgee,  who  holds 
the  pledge  as  security,  may  sell  his  interest 
therein.  In  such  case  the  pledgor  cannot 
recover  the  pledge  of  the  purchaser  without 
tendering  to  him  the  amount  for  which  it 
was  so  held." 

Another  distinction  which  may  be  found  in 
the  case  as  to  the  necessity  of  a  tender  auU 
keeping  the  tender,  good  on  the  part  of  the 
pledgor  Is  between  actions  of  replevin  and 
actions  for  conversion,  and  It  seems  tliat,  to 
extinguish  the  lien  so  as  to  entitle  the  pledg- 
or to  possession,  there  must  be  a  valid  ten- 
der kept  good;  but  where  there  has  been  a 
conversion  of  the  property  by  the  pledgee  the 
pledgor  may  sue  for  its  value  without  tender- 
ing payment  of  his  debt  this  latter  rule 
being  based  upon  the  proposition  that  to  re- 
quire a  tender  of  the  principal  debt  before 
action  on  the  tort  would  be  useless,  as  the 
amount  of  the  debt  is  usually  deducted  from 
the  damages.  So  it  seems  to  be  held  that 
want  of  tender  of  the  debt  in  a  possessory 
action  will  defeat  the  pledgor's  action,  while 
in  an  action  for  the  value  of  the  converted 
securities,  want  of  tender  will  not  defeat 
the  action  because  the  debt  is  applied  in  mit- 
igation of  damages.  See  Colebrooke  on  Col- 
lateral Securities,  166-167.  In  a  possessory 
action  between  mortgagor  and  mortgagee, 
this  court  held  in  Tompkins  v.  Batie,  11  Neb. 
147,  7  N.  W.  747,  38  Am.  Rep.  361,  that  an 
unconditional  tender  kept  good  is  necessary 
to  defeat  the  mortgagee's  action,  and  that 
the  evidence,  "I  showed  him  $500,  and  told 
him  he  could  have  It  for  his  claim,"  showed 
a  conditional  offer  unavailing  as  a  tender. 
If  the  property  had  been  taken  upon  the 
writ  in  this  action,  the  plaintiff,  to  recover, 
would  have  been  required  to  prove  a  tender 
made  and  kept  good;  and  as  the  pleadings 
and  Issues  are  the  same  when  the  action 
proceeds  under  section  198,  only  the  recovery 
being  different  she  must  maintain  her  ac- 
tion by  the  same  proof,  and  show  tliat  de- 
fendant wrongfully  detained  the  property  at 
the  time  the  action  was  commenced,  and, 
as  the  pledge  was  conceded,  she  must  prove 
tender  kept  good.  She  has  failed  to  do  so, 
and  the  Judgment  must  be  reversed. 

In  view  of  the  above  holding,  we  have  not 
thought  it  necessary  to  discuss  the  claim  of 
error  in  the  rulings  upon  the  admission  of 
testimony,  nor  some  other  assignments  of 
error  of  possible  merit 

We  recommend  that  the  verdict  be  set 
aside,  and  the  Judgment  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  herewith. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
verdict  be  set  aside,  the  Judgment  of  the 
district  coiut  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance herewith. 
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WOOLfflBT  et  al.  ▼.  CHAMBERLAIN  BANK- 
ING HOUSE. 
(Bapreme  Conrt  of  Nebraska.    Oct  21,  1908.) 

TAX— UBN— PRIORITIBa-PKRSONAL  PBOP- 
BRTT. 

L  While  the  lien  of  a  tax  upon  personal  prop- 
erty is  inferior  to  a  chattel  mortgage  given  after 
the  taxes  were  leried,  but  before  the  taxbooks 
came  into  the  hands  of  the  collector,  anch  mort- 
gage Is  inferior  to  the  lien  of  taxes  levied  and 
assessed  against  the  mortgagor  for  BUbee^gaeDt 
years  upon  the  pnvertr  mortgaged  remaining  in 
his  possession. 

(Syllabns  bj  the  Court) 

Commisalonera'  Opinion.  Department  No. 
S.  Error  to  District  Court,  Johnson  County; 
Letton,  Jndge. 

Action  by  the  Chamberlain  Banking  HooM 
against  William  H.  Woolsey  and'  others. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.   Beveraed. 

Hugh  La  Master,  for  plaintiffs  In  error. 
U  G.  Chapman  and  M.  B.  O.  True,  for  defend- 
ant In  ema. 

KIBKPATRIOK,  C  This  is  an  action 
brought  In  the  district  court  of  Totanson 
oonnty  by  the  Chamberlain  Banking  House 
against  William  H.  Woolsey  and  his  bonds- 
men for  the  conversion  of  certain  property  in 
the  possession  of  the  banking  house,  the 
latter  holding  that  property  as  mortgagee. 
The  sheriff,  Woolsey,  attempted  to  Justify 
ander  certain  distress  warrants  for  taxes 
dne  from  the  mortgagor.  Under  directions 
of  the  trial  court  the  Jury  returned  a  verdict 
for  the  tianking  house,  and  Judgment  was  ac- 
cordingly entered,  to  reverse  which  the  sher- 
iff and  his  bondsmen  bring  the  cause  to  this 
conrt  This  case  was  before  this  court  at  a 
former  term  (60  Neb.  616,  83  N.  W.  729), 
where  the  Judgment  was  reversed  because 
vt  nroneous  instmctlons  given  by  the  trial 
conrt  The  controversy  arose  npon  the  fol- 
lowing facts:  Prior  to  September  1,  1892, 
George  C.  Zntavem  owned  certain  livery 
stock,  consisting  of  horses  and  buggies,  in 
Johnson  county,  and  was  engaged  In  the 
livery  business  In  the  city  of  Tecumseb.  On 
tbe  date  named  he  sold  the  stock  to  Rowdiffe 
&  Faine,  who  conducted  the  business  until 
November  1,  1892,  at  which  time  a  sale  of 
the  stock  and  business  was  made  to  the  Arm 
of  Rowdiffe  &  Cummins,  who  conducted  the 
business  until  July  24,  1894,  at  which  time 
BowcUffe  bought  out  Cummins,  and  contin- 
ued the  bnslneas  alone  until  July,  1895,  when 
defendant  In  error  took  possession  of  the 
properly  imder  Its  mortgages.  The  mortgage 
Ilea  of  tbe  banking  house  arose  in  the  man- 
ner following:  At  the  time  Rowdiffe  ft 
Paine  purchased  the  business  from  Zutavem, 
September  1,  1892,  they  executed  to  him 
notes  for  tlie  purchase  price,  secured  by  a 
mortgage  on  the  pr(q;>erty  purchased.  Zn- 
taveni  almost  immediately  sold  the  notes 
and  mortgage  to  defendant  in  error.  On  No- 
vember 1,  1892,  when  the  second  sale  was 
97  N.W.— 16 


made,  and  the  firm  became  Rowdiffe  &  Oom- 
mlns,  the  new  firm  gave  Its  notes  and  a  mort- 
gage; and  the  old  notes  by  Rowdiffe  ft 
Paine  were  surrendered  and  presumably 
paid,  although  the  mortgage  seems  never  to 
have  been  released.  When  the  firm  again 
changed,  July  24,  1894,  Rowdiffe  became  the 
sole  owner  of  the  property,  and  be  gave  his 
individual  notes  to  defendant  In  error,  secur- 
ed by  chattel  mortgage,  but  defendant  In  er- 
ror still  retained  the  notes  and  mortgage  giv- 
en by  Rowdiffe  ft  Cummins;  and  it  is  upon 
these  two  mortgages— one  given  by  Rowdiffe 
&  Cummins  November  1,  1892,  and  one  given 
by  Rowdiffe  individually  July  24,  1894-:-upon 
which  defendant  in  error  must  recover,  if 
at  all.  On  July  8, 1895,  the  county  treasurer 
of  Johnson  county  issued  and  placed  in  the 
hands  of  the  sheriff  two  distress  warrants- 
one  against  Willis  Rowdiffe  for  (192.68,  cov- 
ering personal  taxes  assessed  against  bim 
for  the  years  1891,  1892,  1898,  and  1894,  and 
one  against  Rowdiffe  ft  Cummins  for  (29.74 
assessed  against  the  c<H>artnershIp  for  the 
year  1898;  and  it  is  xmder  these  distress  war- 
rants tliat  the  sheriff  seeks  to  Justify  bis 
seizure  of  the  property  which  defendant  In 
error  held  as  mortgagee. 

The  tax  lists  for  Johnson  county  seem  to 
have  been  placed  In  the  hands  of  the  county 
treasurer  upon  the  dates  following:  For  the 
year  1891,  on  September  27th  of  that  year; 
for  the  year  1892,  on  September  14th  of  that 
year;  for  the  year  1893,  on  October  6th  of 
that  year;  for  the  year  1894,  on  October  11th 
of  that  year.  The  property  did  not  become 
the  individual  pn^erty  of  Rowdiffe  until 
July  24,  1894,  so  that  it  is  quite  clear  that 
the  personal  taxes  of  Rowdiffe  for  the  years 
described  in  the  distress  warrant  did  not 
become  a  lien  upon  the  individual  property 
of  Rowdiffe  until  after  he  purchased,  in 
1894,  and  It  would  appear  that  there  could 
be  no  question  but  tliat  the  mortgage  liens 
are  superior  to  the  lien  of  the  individual 
taxes  of  Rowdiffe.  It  would  seem,  therefore, 
that,  so  far  as  the  distress  warrant  hi  the 
bands  of  the  sheriff  first  hereinbefore  de- 
scribed is  concerned,  it  would  furnish  no 
Justification  to  the  sheriff  for  taking  the 
property  out  of  the  possession  of  the  mort- 
gagee. 

It  remains  to  be  considered  whether  tbe 
distress  warrant  against  Rowdiffe  ft  Cum- 
mins for  the  year  1893  is  a  lien  superior  to 
that  of  defendant  in  error.  The  question  is 
not  free  from  doubt,  and  our  attention  has 
not  been  called  to  any  dedslon  of  this  court 
upon  It,  or  the  dedslon  of  any  other  court 
of  last  resort  which  may  be  said  to  be  an 
authority.  The  tax  for  1893  mentioned  be- 
came a  lien  upon  all  tbe  property  of  Row- 
diffe ft  Cummins,  including  that  in  contro- 
versy, October  6,  1893,  the  date  when  the 
tax  collector  received  the  books;  and  de- 
fendant In  error  claims  a  lien  by  virtue  of  a 
chattel  mortgage  executed  by  Rowdiffe  ft 
Cummins  on  November  1,  1892,  and  also  a 


Digitized  by 


Google 


242 


87  NORTHWESTERN  REPORTER. 


CNeb. 


mortgage  executed  by  Rowcllffe  afta  Ue  be- 
came the  Bole  owner  of  the  property  on  July 
24,  1894.  The  question  we  are  therefore 
called  upon  to  determine  is  whether  a  chat- 
tel mortgage  on  property  remaining  in  the 
hands  of  the  mortgagor  is  a  superior  lien  to 
taxes  assessed  against  such  property  f<H:  suc- 
ceeding years.  Section  4,  c.  77,  art.  1,  of  the 
revenue  law  (Ciomp.  St  ISOl,  t  4285),  pro- 
vides "that  personal  property  shall  be  valued 
by  the  assessor  at  its  fair  cash  value."  This 
would  seem  to  contemplate  an  assessment 
upon  the  property  itself,  rather  than  upon 
the  Interest  which  the  person  in  possession 
might  have  in  the  property  assessed.  Sec- 
tion 138  of  the  same  chapter  provides  "that 
taxes  assessed  upon  personal  property  shall 
be  a  lien  upon  the  personal  property  of  the 
person  assessed  from  and  after  the  time  the 
tax  books  are  received  by  the  collector," 
which  would  appear  to  fix  the  lien  upon  all 
the  personal  property  owned  by  the  tax  debt- 
or at  the  time  the  taxbooks  pass  into  the 
bands  of  the  collector— not  only  the  property 
upon  which  the  tax  was  levied,  but  all  other 
personal  property  owned  by  the  tax  debtor 
at  the  time.  This  statute  does  not  seem  to 
limit  the  lien  to  the  title  or  interest  which 
the  tax  debtor  may  have  In  the  property,  but 
attaches  the  lien  to  the  property  itself.  It 
is  contended  on  behalf  of  defendant  in  er- 
ror that  the  bank  having  received  its  chat- 
tel mortgage  in  1892,  and  long  prior  to  the 
levy  of  the  taxes  for  1893,  upon  which  the 
distress  warrant  is  issued,  the  lien  of  the 
defendant  in  error  is  a  continuously  superior 
lien  to  any  tax  that  may  thereafter  be  levied 
upon  or  against  the  specific  property  cov- 
ered by  the  mortgage.  For  example,  sup- 
pose A.  owns  personal  property  consisting 
of  live  stock  of  the  value  of  $500.  He  ex- 
ecutes a  mortgage  upon  the  property  to  B. 
to  secure  the  sum  of  $500,  to  mature  at  the 
end  of  five  years,  and  retains  possession  of 
the  property.  That  the  property  be  regular- 
ly assessed  for  taxation  in  the  hands  of 
the  owner  of  the  property  for  each  year  for 
the  five  years  during  which  the  mortgage  ran 
before  maturity,  and  even  for  a  number  of 
years  thereafter,  and  that  at  any  time  before 
the  lien  of  the  mortgage  was  barred  by  the 
statute  of  limitations.  If  the  county  sought 
to  enforce  its  Hen  against  the  property  for 
any  one  of  the  years  for  which  tax  was  due, 
the  holder  of  the  mortgage  could  claim  the 
property,  and  thus  defeat  all  tax  liens  that 
might  exist.  Each  year  the  assessor  might 
appear  to  tax  the  property,  and  A.  would 
say,  "B.  has  a  mortgage  on  this  property 
for  its  full  value,  and  while  you  may  value 
and  assess  It  for  taxation,  if  yon  desire,  the 
county  can  never  collect  any  tax  until  after 
the  Hen  of  B.'s  mortgage  is  satisfied."  And 
this  might  be  repeated  for  each  year  until 
B.  saw  fit  to  take  possession  under  his  mort- 
gage. We  are  unable  to  accept  this  con- 
struction of  the  law.  We  are  of  opinion 
that  all  property  within  the  state  Is  entitled 


to  the  equal  protection  of  the  law,  and.  Is  lia- 
ble for  its  just  proportion  of  the  taxes  nec- 
essary to  support  the  government;    that,  in 
the  example  given,  B.  most  each  year,  as  the 
taxes  are  assessed  and  become  due  upon  the 
property  mortgaged,  suffer  his  security  to  be 
impaired  to  the  extent  of  the  taxes  assessed, 
in  order  that  the  property  may  pay  its  Just 
proportion  of  the  expense  of  the  government, 
and   that   the   taxes    assessed    against   the 
property,  in  whose  possession  soever  it  may 
be,  is  a  lien  upon  the  property  for  the  sat- 
isfaction of  which  the  property  Is  liable,  un- 
less the  owner  shall  sell  or  mortgage  it  In 
the  usual  comve  of  business  before  the  tax 
list  for  any  particular  year  reaches  the  bands 
of  the  collector,  tn  which  event  the  taxes 
for  the  year  in  which  the  sale  was  made 
might  be  collected,  unless  from  other  prop- 
erty of  the  tax  debtor.    We  conceive  that 
the  doctrine  is  sound  that  the  owner  of  the 
property  may  sell  or  mortgage  it  at  any  time 
after  the  tax  has  been  assessed,  and  before 
the  tax  has  become  a  lien  upon  the  property 
under  the  law.    No  other  construction  could 
be  entertained  without  seriously  interfering 
with  the  free  exercise  of  the  right  to  sell  and 
dispose  of  prt^erty,  and  the  purcliaser  or 
mortgagee,  having  no  way  to  ascertain  the 
amount  of  tax  assessed  against  the  property, 
would,  except  for  such  construction,  be  whol- 
ly  without   protection.    But   after   the  tai 
list  has  been   placed  in  the  hands  of  tbe 
collector  the  rule  is  otherwise,  and  tbe  pur- 
chaser or  mortgagee  can  by  an  Inspection 
of  the  records  ascertain  the  amount  of  taxes 
which  are  a   lien  upon  the  property  he  is 
about  to  purchase;   and  if  the  mortgagee  re- 
tains the  mortgage  through  succeeding  years, 
leaving  the  mortgagor  in  possession,  the  tax 
for  each  succeeding  year,  as  it  matures,  be- 
comes a  lien  superior  to  that  of  the  mort- 
gage.   We  are  unable  to  perceive  any  rea- 
son why  the  rule  should  be  essentially  dif- 
ferent concerning  taxes  upon  personal  prop- 
erty than  it  is  upon  taxes  affecting  real  es- 
tate.   It  Is  true  that,  by  the  terms  of  tbe 
statute,  taxes  upon  real  estate  are  made  a 
specific  Hen  upon  the  property  assessed  from 
and  after  April  Ist  of  each  year;   but.  while 
there  Is  a  somewhat  different  wording  of  tbe 
statutes  affecting  personal  property,  there  is 
no  language  requiring  a  different  construe-: 
tion.    It  has  always  been  conceded  hi  tbis 
state  that  taxes  upon  real  estate  assessed  for 
the  year  subsequent  to  the  execution  and' 
delivery  of  the  mortgage  become  for  eachi 
succeeding  year  a  lien  superior  to  the  mort-^ 
gage,  and  the  holders  of  real  estate  mort-, 
gages    have    always    understood    that   tbe.r' 
must  protect  the  mortgaged  realty  by  thel 
payment  of  taxes,  or  suffer  the  loss  of  tbeiTj 
Hen.    So  with  tbe  lien  upon  personal  prap-j 
erty.    We  are  of  opinion   that   the  tax  n- 
sessed    against    personal    property    in   each 
succeeding  year  becomes  a  Hen  superior  to. 
the  lien  of  a  chattel  mortgage  executed  du^ 
ing  a  prior  year.        C"(^nin\o 
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It  la  contended  by  counsel  for  defendant 
In  error  that  at  the  former  determination 
of  this  case  there  was  a  ruling  contrary  to 
the  conclusion  we  have  reached.  We  do  not 
ao  read  that  declalon.  The  qneadon  now  pre- 
sented was  not  in  the  ease  when  It  was  hero 
before,  and  the  doctrine  announced  In  that  de- 
cision can  be  considered  authority  only  so 
far  as  it  was  necessary  for  and  applicable 
to  the  questions  presented.  We  are  unable 
to  find  any  decision  of  this  court  or  any  stat- 
ute of  this  state  In  conflict  with  the  conclu- 
sion we  hare  announced,  and  it  follows  that 
the  lien  for  the  taxes  against  RowcUtTe  & 
Commlns  for  the  year  1883  were  a  lien  su- 
perior to  that  of  defendant  in  error,  and  that 
the  peremptory  instruction  of  the  court  was 
to  that  extent  wrong,  requiring  a  reversal  of 
this  Judgment  It  is  therefore  recommended 
that  the  Judgment  of  the  district  court  be 
reversed,  and  the  cause  remanded  for  far- 
ther proceedings. 

DUFFIB  and  POUND,  Ca.  concur. 

PBIR  CTTRIABf.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  reversed,  and  the  cause 
remanded. 


STATB  ex  rel.  LINCOLN  TRACTION  CO.  v. 
HOLMES,  Judge. 
(Supreme  Court  of  Nebraska.    Oct  21.  1903.) 
HANDAMCS  TO  JUDOS— VACATI  NO  INJUNCTION. 
1.  la  an  original  application  to  this  court  for 
a  writ  of  mandamus,  requirinK  a  judge  of  the 
district  court  to  vacate  an  order  of  injunction 
made  by  him  at  chambers,  the  fact  that  the  re- 
lator had  not  asked  the  respondent,  or  the  court 
oyer  which  he  presides,  for  a  vacation  of  such 
order,  ia  of  itself  a  suflScient  ground  for  a  denial 
of  the  writ 

CommlssloneTS'  Opinion.    Department  No.  2, 

"Not  to  be  officially  reported." 

Application  by  the  state,  on  the  relation  of 
the  Lincoln  Traction  Company,  for  a  writ  of 
mandamus  to  Holmes,  Judge  of  the  district 
conrt.    Writ  dented. 

Clark  &  Allen  and  J.  W.  Deweese,  for  re- 
lator. B.  C.  Strode  and  D.  J.  Flaharty,  toe 
respondent 

ALBERT,  C.  This  is  an  original  applica- 
tion to  this  court,  submitted  upon  the  plead- 
ings, for  a  writ  of  mandamus  requiring  the 
defendant  to  vacate  an  order  entered  by  him, 
as  Judge  of  the  district  conrt  of  Lancaster 
county,  in  chambers,  restraining  the  relators 
from  proceeding  to  a  sale  under  a  certain 
decree  of  foreclosure.  This  court  has  held 
on  more  than  one  occasion  that  mandamus  Is 
the  last  resort  of  a  litigant  and  that  the 
writ  will  not  issue  where  there  is  a  plain  and 
adequate  remedy  at  law,  nor  until  all  other 
remedies  have  failed.  State  v.  Laflln,  40 
Neb.  441,  68  N.  W.  936;    State  t.  Merrell. 

1  L  Sm  Mandunna,  vol.  B,  Cant  Ols.  |  M, 


43  Neb.  675.  61  N.  W.  764;  Nebraska  TeL 
Co.  V.  State.  66  Neb.  627,  76  N.  W.  171,  45 
L.  R.  A.  113;    State  v.  Osbom,  60  Neb.  415, 

83  N.  W.  357;   Horton  ▼.  State,  60  Neb.  701, 

84  N.  W.  87.  Another  well-known  rule  is 
ihat  ordinarily  the  application  for  the  writ 
must  show  a  prior  demand  on  the  defendant 
to  perform  the  alleged '  duty.  Kemerer  v. 
State,  7  Neb.  130;  State  v.  Klnkald,  23  Neb. 
641,  87  N.  W.  612;  State  v.  Smith,  31  Neb. 
590.  48  N.  W.  468;  State  ▼.  Baushausen,  49 
Neb.  558,  68  N.  W.  950.  Applying  the  fore- 
going rules  to  the  present  case,  we  think  the 
writ  should  be  denied.  There  Is  no  allega- 
tion In  the  petition  that  the  plaintUt  ever 
applied  to  the  respondent  or  the  court  over 
which  he  presides,  for  a  vacation  of  the  or- 
der. Until  It  has  done  so,  we  do  not  think 
it  can  be  said  that  it  has  exhausted  the 
remedies  available  in  the  ordinary  course  of 
law.  It  may  be  said  that  this  question  has 
not  been  argued,  and  that  is  true.  But  it 
does  not  follow  that  It  should  not  be  con- 
sidered. The  question  goes  to  the  sufficiency 
of  the  facts  presented  to  this  court  to  entitle 
the  plaintiff  to  relief  by  the  extraordinary 
remedy  of  mandamus.  Parties  cannot  by 
waiver  or  otberwlse,  enlarge  the  operation  of 
that  remedy.  We  do  not  wish  to  be  under- 
stood as  holding  that  the  plalntlCC  would  be 
entitled  to  the  vn'lt,  were  the  omission  above 
mentioned  supplied.  Upon  that  point  we  ex- 
press no  opinion. 

It  is  recommended  that  the  writ  be  de- 
nied. 

BARNES  and  OLANVILLB,  CC.  concur. 

PER  CURIAM.  The  conclusion  reached 
by  the  Commissioners  is  approved,  and.  it  ap- 
pearing that  the  adoption  of  the  recommenda- 
tion made  will  result  In  a  right  decision  of 
the  cause,  it  is  ordered  that  the  writ  be  de- 
nied. 


BiIATHIESEN  v.  OMAHA  ST.  RY.  CO. 

(Supreme  Court  of  Nebraska.    Oct.  21,  1903.) 

8TRBBT    RAILWAYS-COLLISION    WITH    VEHI- 
CLE—RIOHT  OF  WAY— QUESTION 
FOR  JURY— EVIDENCE. 

1.  Electric  street  railway  companies  and  or- 
dinary travelers  upon  the  thorouglifares  of  a 
city  are  obligated  to  observe  equal  degrees  of 
care  to  avoid  accidents.  Neither  has  a  right  of 
way  superior  to  tliat  of  the  other.  Street  Rail- 
way Co.  v.  Cameron,  61  N.  W.  606,  43  Neb. 
297,  followed. 

2.  Issues  both  of  primary  and  of  contributory 
negligence  are  ordinarily  questions  of  fact  for  a 
jn^. 

3.  When,  in  an  action  against  a  street  rail- 
way company  for  damages  resulting  from  a  col- 
lision with  a  private  vehicle,  the  rate  of  speed 
of  a  railway  car  is  material  to  the  controversy. 
and  there  is  evidence  from  which  it  may  be  as- 
certained, a  city  ordinance  regulating  such  speed 
is  competent  evidence,  as  bearing  upon  the  ques- 
tion of  negligence. 

4.  A  nonexpert,  who  can  testify  to  the  rate 
of  speed  of  a  street  railway  car  only  as  the  re- 
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suit  of  a  mathematics]  calculation  made  after 
tlie  event,  ia  not  a  competent  witnefsa  on  the 
(abject. 

Commlaslonera'  Opinion.   Department  Na  1. 
"Not  to  be  offlclally  reported." 
On  j«hearlng.    Keyeraed.  . 

For  former  oi^lon,  see  92  N.  W.  639. 

AMES,  O.  This  la  a  rehearins  from  a  de- 
cision In  the  same  case  at  a  former  term  of 
the  court  92  N.  W.  639.  The  arerument, 
which  was  far  more  thorough  and  exhaustive 
than  that  at  the  former  hearing,  has  con- 
vinced us  that  the  previous  decision  is  er- 
roneous. It  is  unnecessary  to  repeat  the  reci- 
tation of  facts  contained  In  the  former  opin- 
ion, but  it  should  be  supplemented  by  ref- 
erence to  an  important  circumstance  which 
we  overlooked,  or  to  which  we  did  not  give 
due  weight,  at  the  time  of  Its  preparation. 
At  the  point  where  the  plaintiff  attempted  to 
cross  the  railway,  there  was  upon  the  side 
of  the  street  from  which  the  car  was  ap- 
proaching a  church  building,  occupying  a 
city  lot  To  the  longer  side  of  this  lot  the 
street  occupied  by  the  railway  tracks  Is  ad- 
jacent and  immediately  beyond  the  lot  there 
is  an  alley.  Still  further  away,  and  from 
150  to  200  feet  from  the  scene  of  the  acci- 
dent is  a  building  called  "Flats."  The  plain-, 
tiff  testified  that  when  he  first  saw  the  ap- 
^oachlng  car  it  was  opposite  or  alongside 
this  latter-mentioned  building,  but  admitted 
that  he  did  not  see  the  stmctare.  It  Is  possi- 
ble, however,  that  he  was  able  to  judge  of 
the  relative  positions  of  the  bnllding  and  of 
the  car  because  of  bis  knowledge  of  the  exist- 
ence of  the  former,  and  of  its  position  rela- 
tive to  other  objects  in  tbeir  neighborhood, 
nnd  between  it  and  himself;  and  we  have 
concurred  In  the  opmion  that  whether  he 
was  so  or  not  is  a  question  of  fact,  affecting 
the  weight  and  credibility  of  his  testimony, 
which  is  within  the  province  of  the  jury 
to  decide.  Obviously  the  position  of  the  car, 
if  it  can  be  ascertained,  at  or  immediately 
before  the  time  when  the  plaintiff  r^cbed 
the  crossing,  has  an  Important  bearing  upon 
the  Issues  both  of  primary  and  of  contribu- 
tory negligence,  which  are  also  ordinarily 
questions  of  fact  for  the  jury. 

It  is  evident  from  the  circumstances  of  the 
accident  as  detailed  by  the  plaintiff  himself, 
that  he  formed  no  Judgment  at  the  time,  and 
made  no  observations  enabling  him  so  to  do, 
concerning  the  speed  of  the  car;  but  he  was 
asked,  as  a  witness,  whether  he  could  now 
tell  the  rate  of  its  motion.  Objection  was 
made  and  sustained  to  his  competency  to  tes- 
tify upon  this  point  It  is  plain  that  he 
could  at  the  time  of  the  trial  have  had  no 
opinion  on  this  matter,  except  such  as  was 
drawn  by  inference,  or  calculated  from  a 
knowledge  of  the  relative  positions  of  the  two 
vehicles,  and  the  speed  at  which  his  own 
was  moving.  This  Is  an  inference  neither 
calling  for  the  opinion  of  an  expert,  nor  one 
which  the  plaintiff  had  greater  (^portunitles 


for  correctly  making  than  had  the  jury;  and. 
as  It  was  a  subject  peculiarly  within  tbeir 
province,  we  are  of  opinion  that  the  objec- 
tion was  properly  sustained. 

Consistently  with  the  conclusion  at  which 
we  have  now  arrived,  viz.,  that  the  testi- 
mony of  the  plaintiff  furnished  data  from 
which  the  jury  might  have  ascertained  by 
calculation  the  speed  of  the  car,  the  reason 
I  given  In  the  former  opinion  for  upholding  the 
'  ruling  of  the  district  court  excluding  the  dty 
I  ordinance  from  evidence  no  longer  applies^ 
I  The  admissibility  of  the  ordinance,    under 
I  such  drcumstances.  Is  conclusively  establish- 
ed by  the  decision  of  this  court  in  Omaha 
Street  Railway  Company  t.  Duvall,  40  Neb. 
1  29,  68  N.  W.  &31. 

'      With  respect  to  another  matter  much  dis- 
I  cussed  in  the  argument,  we  think  this  court 
I  has    already    impliedly,    if    not    expressly, 
;  adopted  the  principle,  which  seems  to  ns 
'  to  be  Just  and  reasonable,  that  an  electric 
street  railway  company  and  an  ordinary  trav- 
eler upon  the  thoroughfares  of  a  city  are 
obligated  to  observe  equal  degrees  of  care  to 
[  avoid  accidents.    Omaha  Street  Railway  Co. 
:  V.  Cameron,  43  Neb.  207,  61  N.  W.  806.    Nei- 
ther has  a  right  of  way  superior  to  that  of 
'  the  other. 

I      For  the  foregoing  reasons,  it  Is  reconunend- 

'  ed  that  the  former  decision  of  this  court  be 

!  vacated  and  set  aside,  and  that  the  Judgment 

of  the  district  court  be  reversed  and  a  new 

trial  granted. 

HASTINGS  and  OLDHAM,  'CC,  concur. 

PER  CURIAM.  The  cohclnsiODS  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 


MOTBR  T.  RICHARDSON  DRUG  CO.  «t  ai 

(Supreme  Court  of  Nebraska.    Oct.  21,  190S.) 

BALE— RBSCISSION   FOR  FRAUD. 

1.  The  vendor  of  personal  property  cannot  re- 
scind the  contract  of  sale  and  recover  posses- 
sion from  the  vendee  on  the  ground  of  fraud 
and  deceit,  in  the  absence  of  fraudulent  repre- 
Bentations  made  by  the  vendee  respecting  some 
matter  material-  to  the  contract,  and  upon  which 
the  vendor  relied  in  making  the  sale  and  ex- 
tending credit  for  the  purchase  price. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
8.  Error  to  District  Court,  Dawes  County; 
Harrington,  Judge. 

Action  by  M.  L.  Moyer  against  the  Rich- 
ardson Drug  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed. 

f  t  8m  Balei,  voL  O,  Out  Dig.  |  M, 
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J.  E.  Porter  and  Allen  O.  Flaher,  for  plain- 
tiff In  error.  Albert  W.  Crltes,  W.  H.  Fan- 
ning, and  Bartlett,  Dundy  &  Martin,  for  de- 
fendant in  error. 

DDFFIE,  C.  January  1,  1900,  M.  L.  Moy- 
er,  plaintiff  in  error,  was  the  owner  of  a 
stock  of  drags  in  the  city  of  Crawford,  Neb. 
On  that  day  she  sold  said  stock  to  Riley 
D.  Richards,  defendant  In  error,  for  the 
agreed  price  of  $3,300;  $100  In  cash;  the 
balance  of  the  consideration  being  evidenced 
by  notes  of  $80  each,  payable  monthly  there- 
after; the  notes  being  secured  by  chattel 
mortgage  upon  the  stock  sold.  January  1, 
1901,  this  mortgage  was  surrendered,  and  a 
new  one  executed,  securing  the  notes  then 
remaining  unpaid.  This  mortgage  contains 
the  following  conditions,  to  wit:  "Said  Rlch- 
urds  may  sell  and  dispose  of  said  stock  and 
merchandise  in  the  usual  and  ordinary  course 
of  legitimate  retail  trade  but  sliall  keep  said ' 
stock  at  all  times  renewed  and  filled  in  so 
that  the  InToice  value  thereof  with  said  fur- 
uiture  shall  at  no  time  be  under  $3,200.  All 
stock,  goods  and  merchandise  and  furniture 
which  may  be  added  to  or  filled  in  in  said 
stock  is  hereby  declared  to  be  as  fully  cov- 
ered by  this  mortgage  as  though  the  same 
and  every  part  thereof  was  In  said  stock  in 
liiy  possession  at  the  date  hereof."  Mrs. 
Moyer  did  not  file  either  of  said  diattel 
mortgages,  and  on  the  trial  Richards  testi- 
fied that  it  was  agreed  l)etween  them,  In 
effect,  that  they  were  not  to  be  filed  unless 
some  change  or  dltflculty  should  accrue  in 
the  bnsiness  afFairs  of  the  mortgagor  which 
would  make  it  necessary  to  protect  the  in- 
terests of  the  mortgagee.  March  1,  1901,  the 
note  then  falling  due  was  not  paid;  and  Mrs. 
Moyer,  being  apprehensive,  as  it  is  claimed, 
tliat  goods  were  being  surreptltlouBly  re- 
moved from  tlie  stock,  attempted  to  take  i>os- 
sesslon  on  the  eyening  of  March  — ,  1901. 
It  is  claimed  by  plalntUT  in  error,  and  the 
evidence  tends  to  prove,  that  Richards  re- 
took possession  by  force,  and  thereupon  Mrs. 
Moyer  commenced  this  action  in  replevin,  and 
took  possession  of  the  mortgaged  property. 
Prior  to  the  trial  the  Richardson  Drug  Ck)m- 
pany  and  several  other  creditors  of  Richards 
intervened  in  the  action,  alleging  that  they 
bad  sold  goods  to  Richards  which  bad  not 
been  paid  for;  tliat  large  quantities  of  these 
goods  remained  in  stock  at  the  time  they 
were  replevied  and  put  in  the  possession  of 
Mrs.  Moyer;  that  when  they  sold  to  Rich- 
ards they  had  no  knowledge  whatever  of  the 
chattel  mortgage  held  by  Mrs.  Moyer,  and 
that  credit  was  extended  to  Richards  upon 
the  faith  of  his  full  ownership  of  the  goods; 
that,  upon  learning  of  the  existence  of  the 
mortgage,  they  had  elected  to  rescind  such 
Bales  and  to  reclaim  their  property.  They  also 
allege  that  in  March,  1901,  bankruptcy  pro- 
ceedings were  commenced  In  the  federal 
court  in  Omaha  for  the  purpose  of  having 
Richards  declared  a  bankrupt;  that  said  pro- 


ceedings were  still  i)endlng,  and  no  final  or- 
der made  thereon;  that  said  proceedings 
were  commenced  within  three  months  from 
the  date  that  said  chattel  mortgage  was  ex- 
ecuted and  delivered  to  the  plaintiff;  and 
that,  under  the  federal  law,  said  mortgage 
was  void  as  against  the  claims  of  the  inter- 
vener. We  gather  from  the  record  that  pe- 
titions In  Intervention  were  filed  by  these 
creditors  of  Richards  at  some  term  of  the 
court  prior  to  the  trial,  and  that,  upon  objec- 
tions made  by  the  plaintiff,  the  interveners 
wlllidrew  their  objections,  with  leave  to 
file  amended  petitions;  and  objection  is 
now  made  that  these  amended  petitions  were 
not  filed  within  the  time  limited  by  the 
court  This  objection  was  overruled,  and  er- 
ror is  assigned  thereon.  Relating  to  this.  It 
Is  sufficient  to  say  that,  if  the  court  made 
an  order  limiting  the  time  within  which  the 
interveners  might  file  their  petitions,  such 
order  does  not  appear  In  the  record.  We 
must  presume,  therefore,  that  the  action  of 
the  trial  court  was  right,  and  that  the  peitl- 
tlons  were  filed  in  due  time.  The  trial  re- 
sulted in  a  verdict  finding  the  plaintiff  en- 
titled to  the  possession  of  the  goods  in  con- 
troversy as  against  the  defendant,  but  the 
Jury  further  found  that  each  of  the  inter- 
veners was  entitled  to  the  possession  of  the 
goods  and  chattels  mentioned  in  their  peti- 
tions of  intervention;  the  valne  of  said  goods 
being  fixed  by  the  verdict.  Judgment  was 
entered  upon  the  verdict,  and  the  plaintiff 
below  brings  error  to  this  court,  complaining 
of  the  Judgment  in  favor  of  the  interveners. 
We  think  that  these  assignments  are  well 
taken.  The  petitions  in  intervention  are 
wholly  barren  of  any  statement  to  the  effect 
that  any  representations  whatever  were  made 
by  Richards  to  obtain  credit,  and  there  is 
no  testimony  to  show  that  any  false  or  fraud- 
ulent representations  were  made  by  Rich- 
ards to  any  of  the  Interveners  or  their  agents 
upon  the  sale  of  the  goods.  So  far  as  the 
record  discloses,  the  interveners,  in  extending 
credit  to  Richards,  did  so  in  the  belief  that 
he  was  the  owner  of  the  stock  of  which  he 
was  in  possession,  and  that  no  incumbrance 
existed  against  the  same.  This  belief  was 
not  engendered  by  any  statement  made  by 
Richards  himself,  or  by  any  one  for  him.  So 
far  as  the  record  discloses,  Richards  him- 
self was  never  called  upon  for  a  statement 
of  his  financial  condition.  We  understand 
the  rale  to  be  well  established  that,  to  en- 
title a  vendor  to  rescind  a  contract  of  sale 
and  to  reclaim  personal  property  after  a  de- 
livery to  the  vendee,  fraud  or  deceit  prac- 
ticed upon  the  vendor  must  be  shown.  Mere 
failure  of  a  party  to  a  contract  to  disclose 
material  facts— that  is,  mere  silence,  without 
more— does  not  amount  to  fraud,  if  no  In- 
quiry is  made  by  the  other  party.  Some- 
thing must  be  said  or  done  to  conceal  the 
tratb,  or  there  must  be  a  partial  or  fragmen- 
tary statement,  or  else  the  relation  of  the 
parties  or  the  nature  of  the  subject-matter 
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of  the  contract  must  be  such  as  to  Impose  a 
legal  or  equitable  duty  to  disclose  all  the 
facts.  14  Am.  &  Eng.  Bncyc.  Law  (2d  Ed.) 
66:  Hamilton-Brown  Shoe  Co.  t.  MilUken. 
62  Neb.  U6,  86  N.  W.  913. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  case  re- 
manded. 

KIBKPATBICK  and  POUND,  OC.,  con- 
cur. 

PER   CURIAM.     For  the   reasons    stated  i 
In  the  foregoing  opinion,  the  Judgment  of  the  j 
district  court  Is  reversed,  and  the  case  re- 
manded. 


WILLIAMS  et  al.  t.  FULLER. 

(Supreme  Court  of  Nebraska.    Oct.  21,  1903.) 

ASSIGNMENT   OF  ERROR— SUFFICIBNCT—LIBBL 
—ANSWER. 

1.  An  assignment  tliat  "the  court  erred  in  ex- 
cluding from  the  testimony  proof  as  to  the  truth 
of  the  article  and  the  charges  made  therein"  is 
too  general  and  indefinite  to  be  entitled  to  con- 
sideration, where  a  portion  of  the  testimony  of- 
fered upon  the  subjects  mentioned  was  rightly 
excluded. 

2.  The  answer  in  an  action  for  libel  alleged, 
among  other  things,  that  the  article  complained 
of  was  not  published  of  or  concerning  the  plain- 
tiff, and  that  It  was  tme.  Held,  that  these  alle- 
gations muKt  be  construed  so  as  to  be  consistent, 
and  hence  that  evidence  that  the  charges  con- 
tained in  such  article  were  true  of  the  plaintifT 
was  properly  excluded. 

(Syllabus  by  the  Court.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  94  N.  W.  118, 

A.  H.  Bymm,  A.  O.  Wolfenbarger,  and 
Samuel  J.  Tuttel,  for  plaintiffs  in  error.  Q. 
M.  Caster,  for  defendant  In  error. 

POUND,  C.  The  facts  are  fully  and  accu- 
rately stated  in  the  former  opinion.  Upon 
re-examinatlon  we  are  fully  In  accord  with 
that  opinion  npon  substantially  every  ques- 
tion passed  upon  therein.  But  our  attention 
tkas  been  called  to  two  further  ixilnts,  which 
do  not  seem  to  have  been  brought  sufficiently 
to  tbe  notice  of  the  court  at  the  former  hear- 
ing, and  escaped  attention.  The  petition  in 
error  contains  12  assignments.  Of  these,  11 
are  clearly  insufficient  to  raise  any  question 
whatever  for  review.  The  remaining  assign- 
ment is  that  "the  court  erred  in  excluding 
from  the  testimony  proof  as  to  the  truth  of 
the  article  and  the  charges  made  therein." 
In  view  of  ,the  fact  that  at  least  a  portion  of 
tbe  testimony  offered  with  respect  to  the 
truth  of  the  article  and  the  charges  therein 
made  was  rightly  excluded  upon  points  of 
practice,  and  that  this  assignment  Is  not  con- 
fined to  the  remainder,  but  seeks  to  strike  at 
some  70  different  questions  contained  at  dif- 
ferent points  of  a  large  record,  we  think  it 
is  entirely  too  general  and  Indellnlte  to  be 
entitled  to  consideration.  Eagle  Fire  Ins. 
Co.  T.  Globe  Loan  &  Trust  Co.,  44  Neb.  380, 


62  N.  W.  896;  Chicago,  St  P..  M.  &  O.  B. 
Co.  y.  Lagerkrans  (Neb.)  91  N.  W.  358.  and 
cases  cited.  Moreover,  upon  the  merits,  we 
think  the  testimony  offered  in  Justification 
was  rightly  excluded.  We  do  not  think  that 
tills  was  a  case  for  a  motion  for  more  spe- 
cific statement,  nor  that  the  plaintiff  Joining 
issue  on  the  answer,  without  requiring  a 
more  definite  statement,  waived  his  right  to 
insist  tliat  the  particular  portions  of  tbe  an- 
swer in  question  were  insufficient  to  serve 
as  the  foundation  for  evidence  as  to  tbe 
truth  of  the  article  with  respect  to  tbe  plain- 
tiff. The  answer,  among  other  things,  de- 
nies that  the  libelous  article  "was  published 
of  and  concerning  the  plaintiff,"  and  then 
proceeds  to  allege  that  it  was  true.  The  sev- 
eral allegations  of  a  pleading  must  be  con- 
strued so  as  to  make  them  consistent,  if  pos- 
sible. If  we  accept  the  allegation  that  the 
charge  was  not  published  of  and  concerning 
the  plaintiff,  or,  in  other  words,  that  it  did 
not  refer  to  him,  we  must  construe  the  al- 
legation that  it  was  true  as  meaning  that  it 
was  true  of  the  person  of  and  concerning 
whom  it  was  published,  which  would  be 
some  other  person  than  the  plaintiff.  Tbe 
case  la  on  all  fours  with  Shanks  t.  Stnmpf 
(Sup.)  51  N.  Y.  Supp.  154.  WhUe  tbU  is  tbe 
decision  of  an  inferior  court,  it  Is  based  ou 
sound  reason,  and  commends  itself  to  us  as « 
a  correct  exposition  of  the  law.  We  are 
therefore  of  opinion  that  the  trial  court  was 
right  in  refusing  to  admit  the  evidence  <tf- 
fered,  and  that  the  Judgment  should  be  af- 
firmed. 

DUPPEB  and  KIBKPATRICJK,  CO,  con- 
cur. 

PEB  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
former  Judgment  of  this  court  be  vacated, 
and  the  Judgment  of  the  district  court  be 
affirmed. 

DARR  et  al.  v.  ORTON. 
(Supreme  Court  of  Nebraska.    Oct  21.  1903.) 
BAI^B— ACTION  FOR  PRICE. 
1.  Evidence  examined,  and  found  sufllcient  to 
sustain  the  judgment  of  the  trial  court 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Dawson  County; 
Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Frank  Orton  against  George  B. 
Darr  and  Charles  F.  Spencer.  Judgment  for 
plaintiff.    Defendants  bring  error.    Affirmed. 

E.  A.  Cook,  for  pliilntlffs  in  error.  Geo.  G. 
OUllan,  for  defendant  in  error. 

OLDHAM,  C.  This  was  a  suit  for  the  pur- 
chase price  of  27  tons  of  alfalfa  hay  alleged 
to  have  been  sold  and  delivered  by  plaintiff 
to  defendants.  Defendants  contended  that 
the  purchase  of  the  bay  at  the  price  of  ^75 
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per  t4»  was  conditional  upon  Its  acceptance 
br  a  consignee  to  whom  It  was  shipped  by 
the  defendants;  that  the  bay  was  of  an  in- 
ferior quality  to  that  represented  by  plalntUT, 
and  that  its  acceptance  was  refused  by  the 
consignee,  and  asked  for  damages  on  a  coun- 
terclaim. A  Jury  was  waived,  and  the  ease 
was  tried  to  the  court.  The  Issues  were  de- 
termined in  favor  of  plalntlfT,  and  defendants 
bring  error  to  this  court 

We  have  examined  the  evidence  in  the 
case,  and  find  that  tbete  was  a  sharp  conflict 
in  the  testimony  as  to  the  contract  Plain- 
tiff's evidence  showed  that  the  hay  was  sold 
and  delivered  unconditionally  to  the  defend- 
ants for  the  agreed  price  of  f4.75  per  ton. 
Defendants'  evidence,  on  the  contrary,  show- 
ed the  sale  was  conditional  on  the  accept- 
ance of  the  hay  by  the  consignee.  The  rec- 
ord presents  purely  a  question  of  fact  and 
that  has  been  determined  by  the  trial  court 
on  evidence  sufficient  to  sustain  his  findings. 

It  is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  affirmed. 

AM£S  and  HASTINGS,  CC,  concur. 

P£3  CURIAM.  The  conclusions  reached 
by  the  Gommlsaionera  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendatlons  made  will  result  in  a  right  de- 
dslon  of  the  cause,  it  Is  ordered  that  the 
Judgment  of  the  district  court  be  afOrmed. 


THOMPSON  et  aL  t.  EOAN  et  aL 
(Supreme  Court  of  Nebraska.    Oct  21,  1903.) 

UQUOa  UCSNSK-APPUCATION— RBMON- 
8TRANCB. 

1.  It  is  not  necessary  to  republish  the  aotice 
of  application  for  license  to  sdl  intoxicating  liq- 
aorg  after  additional  names  ate  permitted  to  bo 
added  to  the  petition. 

2.  Infant  children,  although  residents  and 
heirs  to  estates  of  inheritance  in  real  estate  in 
tlie  precinct  are  not  qnalified  signers  of  a  peti- 
tioD  for  the  sale  of  intoxicating  liquors  in  such 
precinct 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  ISme  to  District  Court,  Cedar  County; 
Graves,  Judge. 

Remonstrance  by  A.  H.  Thompson  and  oth- 
ers against  the  granting  of  a  license  to  M. 
J.  E^n  and  others.  From  an  order  grant- 
ing the  license,  the  remonstrators  bring  er- 
ror.   Affirmed. 

B.  Ready  and  C.  H.  Whitney,  for  plaintiffs 
in  error.  A.  M.  Gooding  and  B.  J.  Millard, 
for  defendants  in  error. 


OIJDHAM,  C.  Tbis  is  a  contest  over  the 
granting  of  a  license  to  sell  intoxicating  liq- 
aots  by  the  board  of  county  commissioners 
of  Oedar  county  to  one  M.  J.  Blgan  In  Pr«- 
dnct  No.  1  of  said  county.    The  original  p«- 


titlon  on  which  the  llcensS  was  granted  pur- 
I)orted  to  have  been  signed  by  44  freeholders 
of  the  precinct  The  petition  was  filed  June 
24,  1902,  and  hotice  of  the  application  was 
published  as  required  by  statute.  On  July 
10th  a  remonstrance  was  filed  against  the 
petition.  The  time  of  hearing  of  the  remon- 
strance was  fixed  by  the  board  August  20th, 
and  the  application  was  thereafter  granted. 
The  remonstrators  appealed  from  the  action 
of  the  board  to  the  district  cotnrt,  and  on  a 
hearing  there  the  remonstrance  was  dismiss- 
ed, and  the  findings  of  the  county  board 
were  sustained.  From  this  judgment  the 
remonstrators  bring  error  to  this  court 

The  first  question  urged  in  the  brief  of 
remonstrators  is  that  the  county  board  had 
no  jurisdiction  to  grant  the  license.  This 
contention  is  based  on  the  claim  that  the 
petition  was  not  signed  by  a  majority  of  the 
legal  resident  freeholders  of  the  precinct 
As  before  stated,  the  petition  purported  to 
have  been  signed  by  44  freeholders  of  the 
precinct  The  evidence  introduced  before 
the  board  showed  that  there  were  74  resi- 
dent freeholders  in  the  precinct  and  strong- 
ly tended  to  show  that  at  least  42  of  the 
signers  to  the  petition  were  resident  free- 
holders of  the  precinct  It  is  urged,  how- 
ever, that  certain  of  the  signers  of  the  peti- 
tion subsequently  signed  the  remonstrance 
to  the  petition,  and  therefore  should  have 
been  counted  as  remonstrators,  and  not  as 
petitioners.  This  contention  would  be  mer- 
itorious if  It  were  not  for  the  fact  that  the 
record  shows  that  after  signing  the  re- 
monstrance they  filed  a  petition  with  the 
board  asl^lng  to  withdraw  from  the  remon- 
strance, and  to  have  their  names  continued 
upon  the  petition,  and  this  leave  was  grant- 
ed by  the  board  before  the  final  hearing  on 
the  remonstrance.  Three  other  freeholders 
of  the  precinct  petitioned  the  board,  pending 
the  hearing,  to  have  their  names  added  to 
the  petition,  which  leave  was  granted  by  the 
board.  It  is  contended  that  these  additional 
names  could  not  be  added  to  the  petition 
without  the  publication  of  a  new  notice. 
This  identical  question  was  before  this  court 
In  Livingston  v.  Corey,  33  Neb.  366,  00  N.  W. 
263,  where  It  was  held  that  it  is  not  neces- 
sary to  republish  a  notice  after  the  addition 
of  names  to  the  petition  for  a  liquor  license. 

It  is  further  contended  in  the  brief  that 
certain  minor  children,  who  were  heirs  to 
estates  in  the  precinct,  should  have  been 
counted  among  the  legal  resident  freeholders 
of  the  precinct  who  had  not  signed  the  pe- 
tition. We  think  that  there  Is  little  merit 
In  this  contention.  The  statute  never  con- 
templated Infant  children,  although  residents 
and  heirs  to  estate  of  inheritance  in  the  pre- 
dnct,  as  proper  persons  to  sign  a  petition 
for  the  privilege  of  selling  intoxicating  Uq- 
nors.  This  right  was  intended  to  be  reserv- 
ed for  the  full-grown  resident  freeholders  of 
the  precinct 

Finding  no  error  in  the  proceedings  of  the 
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dlsMct  conrt,  we  recommend  tbat  Iti  Jodc- 
ment  be  affirmed. 

AMES  and  HASTINGa,  CXI,  concur. 

PBB  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  la  affirmed. 


FIRST  NAT,  BANK  OF  WAYNE  t.  TOLBR- 

TON  &  STETSON. 

(Supreme  Court  of  Nebraska.    Oct  21,  1908.) 

PAROL  BTIDBNCE-CHATTIDL  MORTQAOB-FAII.. 
URB  TO  RECORD— VAIilOITT— INSTRUCTIONS. 

1.  Where  the  controversy  is  between  a  party 
to  a  written  contract  and  one  who  is  neither  a 
party  nor  a  priyy  to  it,  the  rule  excluding  parol 
eyidence  tending  to  yary,  modify,  or  contradict 
the  writing  does  not  apply. 

2.  Where  a  chattel  mortgage  la  withheld  from 
record  by  an  agreement  between  the  mortga^r 
and  the  mortgagee  for  the  purpose  of  protecting 
the  credit  of  the  mortgagor,  such  mortgage  la 
void  as  to  all  creditors  of  the  mortgagor  who 
have  extended  credit  during  the  time  the  mort- 
gage was  withheld  from  record  under  such 
agreement,  to  the  extent  to  which  such  creditors 
have  been  damaged  by  such  action. 

3.  Instructions  oznmiued,  and  heU  properly 
given. 

4.  Instructions  not  excepted  to  when  given 
will  not  be  reviewed  by  this  court. 

5.  Instructions  not  called  to  the  attention  of 
the  trial  court  in  the  motion  for  a  new  trial  will 
not  be  reviewed  in  this  court. 

Commissioners'  Opinion.  Department  No. 
1.  Brror  to  District  Court,  Wayne  County; 
Boyd,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Tolerton  &  Stetson  against  the 
First  National  Bank  of  Wayne.  Judgment 
for  plaintiffs.  Defendant  brings  error.  Af- 
firmed. 

See  88  N.  W.  866. 

Frank  M.  Northrop  and  M.  D.  Tyler,  for 
plaintiff  in  error.  A.  A.  Welsh  and  J.  A. 
Berry,  for  defendants  in  error. 

OLDHAM.  C.  The  Issues  inrolved  In  this 
case  are  carefully  set  forth  in  a  former  opin- 
ion of  this  court,  rendered  by  Hastings,  0., 
and  reported  in  63  Neb.  674,  88  N.  W.  865. 
Consequently  a  restatement  is  unnecessary. 
When  the  cause  was  remanded  in  conformity 
with  this  opinion,  a  new  trial  was  had  on 
the  original  pleadings,  and  plaintiffs  had 
Judgment  for  the  amount  claimed  in  their 
petition,  and  defendant  now  brings  error  to 
this  court 

The  first  question  called  to  our  attentlmi  In 
the  brief  of  plaintiff  in  error  is  as  to  the  ac- 
tion of  the  trial  court  in  permitting  plaintiffs 
to  prove  by  the  mortgagor,  Hughes,  an  oral 
agreement  with  the  cashier  of  defendant 
bank  to  withhold  the  cliattel  mortgage  from 
record  for  the  purpose  of  protecting  the 
credit  of  the  mortgagor.  It  is  insisted  that 
this  was  equiyalent  to  permitting  tlie  mort- 
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gagor  to  vary  and  contradict  by  oral  testi- 
mony the  express  recital  of  a  written  con- 
tract We  think  there  are  two  fatal  objeo 
tlona  to  this  contention:  (1)  There  was  no 
express  written  recital  in  the  cliattel  mort- 
gage executed  by  Hughes  that  the  mort- 
gagee should  file  the  tnstmment  for  record; 
and  (2)  the  question  did  not  arise  in  a  con- 
test between  the  parties  to  the  written  con- 
tract, w  their  privies,  and,  where  the  c<mi- 
troversy  Is  between  a  party  to  a  written  con- 
tract and  one  who  is  neither  a  party  or  a 
privy  to  It,  the  rule  ezclndlng  parol  evidence 
to  vary,  modify,  or  contradict  the  writing 
does  not  apply.  1  Oreenleaf.  Evidence  (14th 
Ed.)  279;  Clerihew  ▼.  Bank  (Minn.)  S2  N.  W. 
967. 

Complaint  Is  urged  against  the  action  ot 
the  trial  court  in  giving  paragraph  5  of  In- 
structions on  its  own  motion.  This  para- 
graph told  the  Jury,  in  substance,  that  if  a 
chattel  mortgage  is  withheld  from  the  rec- 
ords pursuant  to  an  agreement  between  the 
mortgagor  and  mortgagee,  express  or  implied, 
it  renders  the  mortgage  absolutely  void  as 
to  creditors  who  have  become  such  while  the 
mortgage  is  withheld  from  record.  The  gen- 
eral proposition  laid  down  in  this  instruction 
is  supported  by  the  holdings  of  this  court  in 
Ackerman  v.  Ackerman,  60  Neb.  64,  69  N.  W. 
388,  and  Godfrey  v.  Bank,  90  N.  W.  239. 
This  is  not  seriously  disputed  by  counsel 
for  plaintiff  in  error,  but  It  is  contended  that; 
under  this  general  Instruction,  plaintiffs  lie- 
low  would  have  been  permitted  to  have  re- 
covered, even  though  they  had  not  been  dam- 
aged by  the  withholding  of  the  mortgages 
from  record,  and  to  that  extent  the  instruc- 
tion is  in  cobfiict  with  the  recent  holding  of 
this  court  In  Carpenter  Paper  Co.  v.  News 
Pub.  Co.,  87  N.  W.  1050.  By  reference  to 
the  statement  of  tUa  case  at  its  former  hear- 
ing, and  the  record  now  before  ns.  It  Is  as- 
certained that  it  was  in  evidence,  wltbont 
dispute,  that  plaintiffs  sold  all  the  goods 
for  which  a  recovery  was  asked  while  the 
mortgages  were  withheld  from  record,  and 
tbat  they  would  not  have  sold  any  of  these 
goods  on  credit,  had  they  known  of  the  ex- 
istence of  the  mortgages;  and  it  is  also  un- 
disputed that  the  purchaser,  Hughes,  was  at 
the  time  ot  the  bringing  of  this  action  ab- 
solutely insolvent  Consequently  the  proof 
shows  that  plaintiffs  sue  as  Injiu^d,  and 
not  as  uninjured,  creditors.  Again,  the  doc- 
trine announced  in  Ackerman  v.  Ackerman, 
supra,  was  reaffirmed  by  the  learned  Com- 
missioner in  the  former  opinion  in  this  case, 
and  Is  now  a  part  of  the  law  of  the  case. 

It  is  further  contended  that,  because  the 
evidence  shows  that  the  mortgagor  had  paid 
plaintiffs  a  considerable  amount  on  an  old 
indebtedness  during  the  time  the  mortgage 
was  withheld  from  record,  it  follows  from 
this  fact  that  plaintiffs  were  benefited  at  least 
to  this  extent  by  the  forbearance  of  defend- 
ant The  mere  fact  that  the  proof  shows 
tbat  plaintiffs  would  not  have  extended  fur- 
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ther  credit,  had  the  mortgage  been  recorded, 
does  not,  we  think,  demonstrate  by  a  logical 
chain  of  reasoning  that  the  mortgagor, 
Hughes,  would  have  Immediately  qnlt  paying 
what  he  formerly  owed  on  this  account.  No 
such  theory  as  this  was  presented  to  the  trial 
conrt  by  tbe  pleadings  or  by  any  instruction 
requested  by  defendant,  and  It  is  entirely 
too  Tlsionary  and  specolatlTe  to  require  fur- 
ther consideration. 

The  next  objection  urged  is  against  the 
action  of  the  trial  court  In  giving  paragraph  6 
of  instructions  requested  by  plaintiffs.  This 
Instruction  tells  the  jury,  In  substance,  that 
they  should  take  Into  consideration  the  whole 
evidence,  and  all  the  facts  and  circumstances 
proven  on  the  trial,  and  if  tbey  find  that 
there  were  several  successive  mortgages  In 
this  case  given  to  secure  the  same  Indebted- 
nesB  to  defendant,  and  only  the  last  mortgage 
was  recorded,  and  the  same  was  recorded 
several  months  after  the  making  of  said  In- 
debtedness, and  that  In  the  meantime  credit 
had  been  extended  to  the  mortgagor  by 
plaintiffs,  and  defendant  has  failed  to  satis- 
factorily explain  why  said  mortgages  were 
not  recorded,  they  were  to  take  such  facts 
Into  consideration  in  determining  the  weight 
to  be  given  to  the  testimony  of  the  several 
witnesses  testifying  as  to  whether  or  not 
there  was  an  agreement  between  the  mort- 
gagor and  the  defendant  to  withhold  the  said 
chattel  mortgage  from  record.  Tbere  was  no 
dispute  about  the  fact  that  these  mortgages 
bad  been  given,  and  had  not  been  recorded. 
At  the  former  hearing  of  this  case  it  was 
determined  that  evidence  should  have  been 
admitted  on  the  part  of  plaintiffs  tending  to 
show  that  prior  mortgages  given  to  secure 
the  same  Indebtedness  had  been  withheld 
from  the  record.  The  mortgagor  testified 
that  this  was  done  by  an  agreement  between 
him  and  defendant's  cashier  at  the  time  each 
of  the  mortgages  was  given.  Defendant's 
cashier  testified  that  it  withheld  the  mortga- 
ges from  record  to  protect  the  credit  of  the 
mortgagor,  but  without  any  agreement  to  do 
so.  When  this  court  held  at  the  former  hear- ' 
ing  that  It  was  proper  to  admit  evidence  of 
the  withholding  of  the  former  mortgages, 
lucb  holding  was  tantamount  to  saying  that 
it  would  be  proper  for  the  jury  to  consider 
aach  testimony  in  determining  the  question 
as  to  whether  these  mortgages  had  been  with- 
held from  record  by  agreement  or  otherwise. 
Consequently  we  think  the  court  was  Justl- 
Ocd  in  giving  the  instruction  as  requested. 

The  next  complaint  in  the  brief  is  directed 
af^inst  the  action  of  the  trial  court  in  giv- 
ing paragraph  2  of  instructions  on  its  own 
motion.  Tliis  instruction,  however,  was  not 
excepted  to  in  the  court  below,  and  conse- 
quently cannot  be  considered  here. 

Onr  attention  Is  also  called  in  the  brief  to 
the  action  of  the  trial  court  in  giving  para- 
graph 6  of  instructions  on  its  own  motion. 
This  instmctioo,  however,  was  not  called  to 
the  attention  of  the  trial  court  in  the  motion 


for  a  new  trial  filed  in  the  court  below,  and 
consequently  cannot  now  be  reviewed. 

Finding  no  reversible  error  in  the  proceed- 
ings of  the  court  below,  we  recommend  thai 
the  judgment  be  affirmed. 

HASTINGS  and  AMB8,  GO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commlairionera  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause.  It  is  ordered  that  the  judg- 
ment of  the  district  court  be  affirmed. 


STTTLL  BROS.  v.  POWELL  «t  al. 

(Supreme  Court  of  Nebraska.    Oct.  21,  1903.) 

PAKTiaS    DBrBNDANT-^OINDBR-SXnillONS- 
PLKAS— JURISDICTION— WAIVER. 

1.  To  authorlae  a  joinder  of  parties  as  defend- 
ants, they  mnst  be  under  a  Joint  liability,  or 
must  be  claiming  some  right  in  the  subject-mat- 
ter of  the  action. 

2.  To  authorize  smnmons  to  another  county  in 
a  merely  personal  action  for  money,  there  must 
be  an  actual  right  to  join  the  resident  and  non- 
resident defendants. 

3.  A  nonresident  defendant  may  join  a  plea  to 
the  merits  with  a  plea  to  the  jurisdiction  where 
the  facts  as  to  tne  latter  are  not  apparent 
on  the  faca  of  the  record. 

4.  Where  the  question  of  Jurisdiction  is  thus 
litigated,  the  nonresident  defendant  does  not, 
by  appealing  from  a  county  court's  adverse  deci- 
sion, waive  his  plea  to  the  jurisdiction. 

5.  Where  defendant's  plea  to  the  jurisdiction 
only  inferentially  alleges  a  service  of  summons 
in  another  county,  the  facta  of  service  appear- 
ing in  the  record  will  be  considered  when  his 
pleading  is  attacked  for  the  first  time  in  this 
court. 

(Syllabus  by  the  Ckrart) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Hamilton  County: 
Somborger,  Judge. 

Action  by  Thomas  Powell  against  StuU 
Bros,  and  others.  Judgment  for  plaintiff,  and 
defendants  Stull  Bros,  bring  error.    Reversed. 

Stall  Bros,  and  Flamsberg  &  Williams,  for 
appellants.    Hainer  &  Smith,  for  appellees. 

HASTINGS,  O.  The  main  question  in  this 
case  Is  as  to  venue  and  jurisdiction.  In  No- 
vember, 1900,  Thomas  Powell  filed  in  the 
coimty  court  of  Hamilton  county  a  petition 
against  Farley  &  Burt  and  StuU  Bros.,  al- 
leging that  the  latter  was  an  unincorporated 
company  formed  to  carry  on  a  loan  broker- 
age business  In  Nebraska,  and  having  its 
place  of  business  in  Omaha,  and  the  former 
a  like  company  of  Aurora,  Hamilton  county, 
Neb.,  and  that  they  were  "co-operating  to- 
gether" in  making  a  $4,000  loan  to  Powell; 
that  in  November,  1899,  the  latter  applied  to 
Farley  &  Burt,  at  Aurora,  for  a  loan  of  |4,- 
000  on  320  acres  of  Hamilton  county  land,  on 
which  were  already  two  mortgages,  and  one 
of  which  Stull  Bros,  had  negotiated  and  had 
the  management  of;  that  Farley  &  Burt  for- 
warded the  application  to  Stun  Bros.,  who 
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accepted  It,  and  note,  coupons,  and  mortgage 
were  made  ont  by  Powell  and  delivered  to 
Farley  ft  Burt,  and  by  them  forwarded  to 
Omaba,  witb  abstract  of  title.  Defendants 
were  to  make  tbe  loan  for  a  commission  of 
$100,  and  were  to  take  up  tbe  existing  mort- 
gages. That  these  amounted  to  $1,524.25  and 
$1,610,  respectively,  leaving  still  due  Powell 
$765.25,  which  amount  the  defendants  bave 
wholly  failed  and  refused  to  pay.  Judgment 
is  asked  for  $765.25,  and  7  per  cent  interest 
from  January  1,  1000.  Service  of  summons 
was  waived  by  Farley  &  Burt,  and  service 
was  had  upon  Stall  Bros,  at  their  usual  place 
of  business  in  Omaha.  Tbe  two  firms  an- 
swered separately;  Farley  &  Burt  putting  in 
a  cross-petition  for  $40,  their  share  of  the 
commission.  This  last  was  dismissed  by  tbe 
connty  court,  but  a  finding  and  Judgment 
for  plaintiff  In  tbe  sum  of  $849.50  was  en- 
tered against  all  defendants.  Farley  &  Burt 
seem  to  have  filed  an  appeal  bond.  If  Stull 
Bros,  appealed,  the  record  does  not  show  it. 
Apparently  they  did,  as  they  api)eared  in  dis- 
trict court,  where  plaintiff,  Powell,  filed  sub- 
stantially tbe  same  petition,  alleging  that  de- 
fendants "co-operated  together"  in  making 
the  loan,  tbe  payments  that  were  to  be  made 
out  of  It,  and  that  there  were  $765.25  and  in- 
terest still  due  plaintiff.  Stull  Bros,  answer- 
ed (1)  that  plaintiff  was  not  the  real  party 
in  interest,  but  Farley  &  Burt,  who  were  tbe 
instigators  of  tbe  suit;  (2)  that  there  was  no 
Jurisdiction  of  them  in  Hamilton  county,  be- 
cause there  was  no  Joint  liability  witb  Far- 
ley &  Burt,  who  were  Joined  solely  to  get 
Jurisdiction  by  means  of  having  a  resident 
defendant.  They  deny  that  they  are  an  as- 
sociation of  persons  formed  for  doing  busi- 
ness in  Nebraska,  and  deny  "co-operating" 
with  Farley  &  Burt  In  tbe  loan  negotiations 
with  plaintiff.  They  admit  making  a  loan 
to  plaintiff  of  $4,000,  and  deny  plaintiff's  oth- 
er allegations.  They  allege  that  Farley  & 
Burt's  action  was  as  agents  for  plaintiff; 
that  the  papers  were  received  from  Farley 
&  Burt,  and  the  full  proceeds  of  the  loan, 
less  commission  and  the  two  mortgages 
which  were  to  be  paid,  were  sent  to  Farley 
&  Burt  for  plaintiff,  and  the  latter  have  held 
and  are  holding  such  proceeds  as  plaintiff's 
agents.  Farley  &  Btu-t  answered,  admitting 
the  loan  and  Its  terms;  that  the  money  was 
to  be  paid  to  the  plaintiff  by  Stull  Bros.;  that 
Stull  Bros,  sent  a  check  for  $711.25  to  be  de- 
livered to  plaintiff,  which  he  refused,  claim- 
ing a  larger  sum.  They  also  set  up  their 
claim  for  $40  as  agreed  to  be  paid  them  by 
Stull  Bros.  A  general  denial  was  filed  in  re- 
ply to  both  answers.  The  cause  was  tried  to 
the  court  without  a  Jury,  and  a  finding  and 
Judgment  entered  for  $893  for  Powell  against 
all  defendants,  and  the  cross-petition  was 
dismissed  at  Farley  &  Burt's  costs.  Stull 
Bros,  filed  motion  for  new  trial  for  error  In 
the  amount  of  recovery;  that  tbe  Judgment 
was  contrary  to  law;  tbe  findings  contrary 
to  tbe  evidence,  and  not  sustained  by  it;  er^ 


ror  In  the  Inclusion  of  Interest  on  tbe  money 
offered  plaintiff;  in  finding  defendants  Joint- 
ly liable;  and  error  in  finding  Jurisdiction  in 
Hamilton  county  over  Stull  Bros.  In  this 
action.  The  motion  was  overruled,  and  Stull 
Bros,  bring  error  to  this  court,  and  nrge  tbat 
there  was  no  Joint  liability  shown;  tbat  con- 
sequently there  was  no  Jurisdiction  as 
against  them  in  Hamilton  connty;  ttiat  there 
was  error  in  allowing  interest  on  tbe  money 
paid  to  Farley  &  Burt,  and  errw  in  the  Inclu- 
sion of  the  amount  of  such  payment  in  the 
Judgment.  The  first  of  tbese  complaints  is 
Important  only  because  of  its  bearing-  on  tbe 
second.  The  last  two  turn  upon  the  evi- 
dence, accordingly  as  it  is  held  to  show  or 
not  to  show  that  Farley  &  Burt  were  agents 
of  plaintiff,  and  not  of  Stull  Bros.,  In  the 
transactions. 

It  is  clear  that  plaintifT's  rights  are  upon  a 
contract  by  the  defendants  to  loan  blm  $4.- 
000,  or  procure  such  a  loan  for  him,  and 
the  action  is  for  a  failure  to  pay  blm  the 
proceeds  of  tbe  loan  as  agreed.  There  Is  no 
specific  fund  of  m(mey  to  which  plaintifTs 
right  is  alleged  to  be  denied.  There  is  no 
plea  of  any  conversion  of  the  notes  and 
mortgage,  and  no  statement  of  facts  show- 
ing snch  conversion.  The  allegation  Is  sim- 
ply of  a  failure  on  defendant's  part  to  pay 
to  Powell  an  agreed  sum  of  money.  Tbe  al- 
legations of  the  petition  are  somewhat  vague, 
but,  on  a  liberal  construction,  and  after 
Judgment,  should  be  taken  as  stating  a  Joint 
agreement'  of  all  defmdants  to  procure  the 
$4,000  loan.  In  that  situation,  suit,  of  conrse. 
might  be  instituted  in  any  county  where 
service  of  summons  cotild  be  made  on  any 
party  to  the  agreement.  Code  Civ.  Proc.  f 
60.  The  right  to  maintain  it,  however,  would 
depend  upon  plaintifTs  really  having  a  right 
to  recover  from  the  resident  defendlants. 
Jointly  with  tbe  others,  as  liable  npon  tbe 
contract  to  furaish  the  loan.  In  Barry  v. 
Wachosky,  57  Neb.  534,  77  N.  W.  1080.  three 
parties,  residents  of  Dakota  connty,  made  a 
Joint  nonnegotlable  note  to  Clarke,  a  resident 
of  Douglas  county.  Clarke  sold  the  note.  In- 
dorsing on  it  a  guaranty  of  payment  The 
makers  were  held  to  have  rightfully  objected 
to  tbe  Jurisdiction  in  Douglas  county,  and 
tbe  action  was  by  this  court  dismissed  as 
against  them.  They  were  liable,  but  not  lia- 
ble Jointly  with  Clarke.  In  the  present  case 
we  have  looked  in  vain  through  the  evidence 
for  any  Joint  ground  of  liability  on  the  part 
of  Stull  Bros,  and  of  Farley  &  Burt  Stull 
Bros,  were  to  furnish  tbe  money,  and  Stull 
Bros,  were  to  pay  off  tbe  existing  liens.  The 
trouble  arose  over  their  paying  10  per  cent. 
Interest  on  $1,000,  which  was,  by  the  terms 
of  tbe  note  taken  up,  overdue,  and  bearing 
that  rate  of  interest  Mr.  Powell  claims  to 
have  bad  an  extension  agreement  at  6  per 
cent  per  annimi,  and  consequently  that  this 
was  an  overpayment  He  wants  his  money. 
Stull  Bros.,  as  a  result  of  these  negotlatlODs, 
seem  liable  for  tbe  money,  If  they  overpaid 
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tlie  Interest  on  the  former  mortgage.  The 
check  to  Mr.  Powell's  order  which  they  sent 
to  Farley  &  Burt  on  January  12,  1900,  was 
too  small,  by  about  $40,  if  Mr.  Powell  Is  cor- 
rect as  to  the  terms  of  his  extension  agree- 
ment Farley  &  Burt  may  be  also  liable,  but, 
so  far  as  this  evidence  shows,  it  must  be  on 
S'jine  other  agreement  There  is  absolutely 
nothing  to  Indicate  that  Stull  Bros,  or  the 
plaintur  understood  that  Farley  &  Burt  Wtt« 
Joining  in  the  agreement  to  furnish  this  mon- 
ey. It  seems  clear  that  there  was  no  right 
tn  Institute  an  action  In  Hamilton  county 
ji;;aiust  Stull  Bros,  on  this  agreement 

It  Is  sought  to  Justify  the  Inclusion  of 
Farley  &  Burt  as  defendants  by  the  Code 
provisions  that  all  persona  having  an  inter- 
est In  the  subject  of  the  action  and  In  the 
relief  demanded  (section  40,  Code  Civ.  Proc), 
or  "who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  questions 
involved  therein"  (section  41),  may  be  made 
plaiD  tiffs,  or,  if  they  will  not  Join,  may  be 
made  defendants.  These  provisions  do  not 
aid  the  plaintiff.  Farley  &  Burt  were  not 
claiming  any  Interest  in  his  recovery  from 
Stall  Bros.  Their  participation  was  in  no 
way  required  to  determine  whether  or  not 
Stull  Bros,  had  carried  out  the  agreement 
which  the  latter  had  confessedly  made  with 
plaintiff.  To  that  agreement  as  before  stat- 
ed. Farley  &  Burt  nowhere  appear  as  par- 
ties. They  are  therefore  not  necessary  par- 
ties to  a  settlement  of  the  questions  Involved 
Id  an  action  upon  It  The  fact  that  one  of 
these  Arms  might,  if  sued  separately,  en- 
deavor to  throw  the  blame  on  the  other,  does 
not  warrant  any  Joinder  of  them.  Torts  or 
contracts,  to  give  rise  to  a  Joinder  of  defend- 
ants, must  themselves  be  at  least  so  far 
Joint  as  to  give  to  all  the  parties  rights  in 
the  same  subject-matter.  It  does  not  appear 
that  Farley  ft  Burt  had  or  claimed  to  have 
any  rights  in  this  money  which  plaintiff  sued 
(or.  If  they  are  liable  for  It  It  Is  not  by 
any  Joint  agreement  with  Stull  Bros. 

It  is  urged  that  the  answer  does  not  show 
that  Stull  Bros,  were  not  properly  served  In 
Hamilton  county,  nor  even  that  they  were 
not  residents  there.  But  the  plaintiff's  pe- 
tition supplies  the  fact  of  Stull  Bros.'  resi- 
dence In  Omaha,  and  the  county  Judge's 
transcript  shows  service  of  summons  o:i 
tliem  in  Douglas  county.  The  answer  alleges 
that  there  was  no  Joint  liability  with  Farley 
&  Burt  and  that  for  this  reason  there  was 
00  Jurisdiction.  We  hardly  think  that  after 
trying  ttals  Issue  without  objection,  the  plain- 
tiff can  say  that  the  facts  on  which  the  at- 
tack on  the  Jurisdiction  Is  based  are  not  dis- 
closed by  the  answer.  In  connection  with  the 
record  and  his  i>etltion. 

It  Is  also  urged  that  In  taking  the  ap- 
peal, objections  to  Jurisdiction  were  waived. 
Bat  assmnlng  that  a  Joint  liability  Is  alleged 
in  the  petition  against  resident  and  nonresi- 
dent defendants,  the  lack  of  Jurisdiction 
could  only  appear  on  a  trial,  and  a  showing 


that  the  liability  In  fact  waa  not  Joint  The 
question  of  Jurisdiction  must  be  put  In  is- 
sue and  tried  with  the  other  Issues,  if  at  all. 
Doubtless,  If  the  objection  had  been  evident 
on  the  face  of  the  record,  defendants  must 
raise  It  before  pleading  to  the  merits.  But 
it  is  a  settled  doctrine  of  this  court  In  such 
cases  that  after  raising  It  and  having  It  set- 
tled against  him,  he  may  safely  plead  it  with 
defenses  to  the  merits.  Barry  ▼.  Wachosky, 
67  Neb.  CS4,  77  N.  W.  1080.  This  Is  held  to 
result  from  the  Cbde  permission  to  state  all 
ibe  defenses  which  he  lias  when  defendant 
answers.  Code  Civ.  Proc.  i  100.  It  would 
seem  clear  that  defendants  bad  the  right  to 
set  up  this  matter  and  have  it  passed  upon. 
They  had  the  right  to  vacate  the  determina- 
tion of  It  In  the  county  court  by  an  appeal, 
and  bring  it  iq>  again  In  the  district  court; 
and,  when  it  Is  held  against  them  there,  they 
have  the  right  to  come  here  upon  error  with- 
out waiving  the  objection.  Hurlburt  v. 
Palmer,  39  Neb.  1S8,  67  N.  W.  1019.  The 
case  of  Pearson  r.  Ekansas  Mfg.  Co.,  14  Neb. 
211,  16  N.  W.  346,  Is  expressly  overruled  In 
Barry  v.  Wachosky,  67  Neb.  537.  The  an- 
swer, with  the  petition,  disclosed  a  lack  of 
Jurisdiction,  which  the  proof  sustained.  It  la 
true  that  there  Is  no  allegation,  in  terms, 
that  service  was  made  on  Btull  Bros.  In 
Omaha,  but  it  Is  Implied  In  the  answer's 
statement  and  the  record  so  shows.  It  Is 
merely  alleged  that  there  was  no  Joint  agree- 
ment. It  also  is  alleged  that  for  that  rea- 
son there  was  no  Jurisdiction,  and  that  Far- 
ley &  Burt  were  made  parties  solely  to  ob- 
tain resident  defendants,  and  so  Jurisdiction 
of  the  persons  of  Stull  Bros.  The  petition 
shows  that  the  latter  are  residents  of  Omaha. 
The  county  Judge's  transcript  showed  serv- 
ice of  summons  on  them  there.  Whatever 
may  be  held  generally  as  to  the  necessity  of 
pleading  the  facts  as  to  service  of  process  In 
assailing  the  Jurisdiction,  It  would  seem  that 
where  the  pleading  calls  attention  to  and  Im- 
pliedly asserts  a  defect  that  the  record  shows. 
It  should  be  upheld  when  attacked  In  another 
court.  Who  constituted  the  firm  of  Stull 
Bros.  la  nowhere  alleged.  Their  place  of 
business  Is  alleged  at  Omaha.  Service  on 
them  as  a  firm  could  only  be  made  there. 
Code  Olv.  Proc.  S  25.  The  court  vrlll  look  to 
the  process  issued  In  construing  pleading. 
Su];>ervlsors  of  Kewaunee  Co.  v.  Decker,  30 
Wis.  624.  With  some  hesitation,  we  have 
concluded  that  this  answer  may  be  consid- 
ered as  raising  the  question  of  right  to  serve 
process  In  Douglas  county,  and  that  the 
facts  of  service  appearing  In  the  record  may 
be  considered  In  construing  the  pleadings. 

The  question  of  the  measure  of  damages 
depends,  as  before  stated,  upon  the  evidence 
as  to  the  real  relationship  of  the  three  par- 
ties to  each  other.  As  we  have  concluded 
that  there  was  no  right  to  maintain  the  ac- 
tion In  Hamilton  county  against  Stull  Bros., 
there  seems  no  reason  to  discuss  that  ques- 
tion now.    In  case  of  another  action  prop- 
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eriy  brougbt,  the  erlde&ce  might  be  quite 
different 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  reversed  as  to  Stall 
Bros.,  and  the  action  as  against  them  dis- 
missed. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  action,  as 
to  Stull  Bios-  Is  dismissed. 


EDNEY  et  al.  v.  BATJM  et  al. 

(Supreme  Court  of  Nebraska.    Oct.  21,  1903.) 

PLEADING  —  FIUNQ  DEMURRER  —  PARTIES 
—WAIVER  OF  DEFTSCTS— FORMER  APPEAL- 
LAW  OF  THE  CASE-JURISDICTION— CONSENT 
OF  PARTIES— BXECUTORS-DIBPOSAL  OF  AS- 
SETS—FRAUD. 

1.  It  is  not  error  for  the  district  court  to  per- 
mit answers  to  t>e  withdrawn  and  a  general  de- 
murrer to  be  filed,  if  the  petition  fails  to  state 
a  cause  of  action,  even  if  the  case  has  been  four 
times  under  consideration  in  this  court,  if  no  ob- 
jection has  been  made  to  its  sufficiency. 

2.  By  pleading  to  the  merits,  without  raising 
them,  a  party  waives  all  defects  by  way  of  mis- 
joinder or  defect  of  parties,  but  not  the  lack  of 
jurisdiction  in  the  court,  nor  that  the  petition 
does  not  state  a  cause  of  action.  Ann.  Code 
1901,  S  90. 

3.  Matters  expressly  or  by  distinct  and  neces- 
sary implication  adjudicated  at  a  former  hear- 
ing will  not  l>e  considered  again  in  the  same 
case. 

4.  The  designation  of  cases  In  which  the  Sn- 

Ereme  Court  has  original  jurisdiction  is  a  pro- 
ibition  of  it  in  other  cases.     Bell  v.  Templin, 
41  N.  W.  1093,  26  Neb.  249. 

6.  Consent  of  the  parties  cannot  confer  Jnris- 
dictlon  of  the  subject-matter.  Armstrong  v. 
Mayer.  83  N.  W.  401,  60  Neb.  423. 

6.  The  fact  that  a  stock  of  hardware  belong- 
ing to  an  estate  is  alleged  to  have  been  traded 
by  the  plaintiffs,  as  executors,  for  real  estate, 
does  not  prevent  the  vendees  getting  title  to  the 
hardware  stock  delivered  to  them  by  the  execu- 
tors. 

7.  The  vendees  of  the  hardware,  having  got 
title  to  the  goods,  are  liable  to  an  action  for 
damages  by  reason  of  fraud  used  in  getting  the 
goods,  if  the  executors  elect  to  affirm  the  con- 
tract and  sne  for  such  damages. 

(Syllabus  by  the  Conrt.) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Lancaster  Coun- 
ty;   Holmes,  Judge. 

Action  by  Gertrude  T.  Edney  and  Pat- 
rick C^vanaugh  against  James  f .  Baum  and 
others,  .ludgment  for  defendants,  and  plain- 
tiffs bring  error.    Reversed. 

Geo.  A.  Adams,  R.  Chmnlngham,  and  W.  J. 
Lamb,  for  plaintiffs  In  error.  L.  C.  Burr 
and  caiarles  L  Burr,  for  defendants  In  er- 
ror. 

HASTINGS,  a  This  case,  on  Its  fifth  ap- 
pearance here.  Is  brought  to  correct  alleged 
errors  In  the  sustaining  of  demurrers  to 
plaintiffs'  petition.  Two  verdicts  have  been 
rendered  In  the  progress  of  the  case— one  for 
$500,  which  was  set  aside  In  this  court,  at 
plaintiffs'  instance,  tor  misconduct  of  the 


Jury  (44  Neb.  294,  62  N.  W.  461),  and  one  for 
13,000,  which  was  set  aside  In  the  district 
court,  and  the  action  dismissed,  for  the  rea- 
son that  the  plaintiffs  had  beea  discharged 
as  executors  before  the  trial,  and  had  no 
authority  to  prosecute  the  action.  The  dis- 
trict Judge  seems  also  to  have  been  of  the 
opinion  that  no  cause  of  action  In  favor  of 
the  estate  appears  from  the  petition.  Er- 
ror proceedings  from  this  dismissal  were 
themselves  dismissed  in  this  court  tiecause 
no  new  executor  or  administrator  bad  been 
appointed,  and  there  was  no  one  authorized 
to  carry  them  on.  53  Neb.  116,  73  N.  W. 
454.  The  plaintiffs,  or  at  least  Mrs.  E^ney, 
seem  to  have  applied  to  the  county  court 
of  Douglas  county  to  set  aside  their  dis- 
missal as  executors,  and  to  have  been  re- 
fused. From  this  refusal  an  appeal  to  the 
Douglas  county  district  court  was  taken, 
where  their  discharge  was  set  aside,  and 
themselves  reinstated  as  executors  of  the  will 
of  James  Edney.  From  this  order  the  de- 
fendants, who  had  been  permitted  to  4nter- 
vene  to  resist  such  action,  appealed  to  this 
court  Here  their  appeal  was  dismissed  be- 
cause It  was  held  that  they  had  no  Interest 
which  entitled  them  to  say  who  should  be 
executor  of  the  will,  or  whether  there  should 
be  one.  59  Neb.  14T,  80  N.  W.  602.  A  pe- 
tition was  then  filed  to  reinstate  this  action 
in  the  Iiancaster  county  district  court  which 
was  denied.  Plaintiffs  once  more  applied  to 
this  court,  and  procured  a  reversal  of  such 
action,  and  an  order  that  the  district  conrt 
"proceed  with  the  hearing  as  if  no  trial  had 
ever  been  had."  96  N.  W.  167.  In  the  dis- 
trict court  defendants  obtained  leave  to  with- 
draw their  answers,  and  Interposed  separate 
demun-ers.  These  last  were  all  alike,  and 
on  the  grounds  (1)  that  plaintiffs  have  no  le- 
gal capacity  to  sue;  (2)  defect  of  parties 
plaintiff;  (3)  Improper  Joinder  of  actions;  (4) 
not  facts  sufficient  to  constitute  a  cause  of 
action;  (5)  no  Jurisdiction,  because  such  Ju- 
risdiction was  in  the  county  conrt  of  Dou- 
glas county.  The  district  court  entered  an 
order  reciting  that  the  action  is  for  damages 
to  the  estate  of  James  Edney  by  misrepre- 
sentations of  the  value  of  real  estate  traded 
to  Mrs.  Edney,  actlniz  as  executrix,  for  a 
stock  of  hardware  belonging  to  the  estate; 
that  she  had  no  authority  to  make  such  a 
trade,  and  the  contract  was  void,  and  the 
executors  could  not  enforce  It;  that  their 
remedy  was  to  rescind  it  and,  in  order  to 
do  so.  they  must  return  the  $14,000  In  cash 
which  defendants  paid,  and  deed  back  tbi 
lots,  and  this  was  not  alleged  to  have  been 
done.  For  these  reasons,  the  demurrer  was 
ordered  sustained.  Judgment  of  dismissal 
was  subsequently  entered,  and,  to  reverse 
that  Judgment  plaintiffs  come  here  the  fifth 
time. 

It  Is  first  urged  that  it  was  error  on  the 
part  of  the  trial  court  to  permit  the  with- 
drawal of  the  answers  and  the  flling  of  the 
demurrers;   that  the  Supreme  Court  having 
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paaaed  npon  tbe  case  as  It  stood,  there  could 
be  no  change  of  Issues,  especially  as  the  man- 
date was  to  "proceed  with  Its  hearing"  as  if 
tliere  had  been  no  trial.  It  is  also  urged 
tliat  each  ruling  entered  in  the  case  has  im- 
pliedly asserted  that  plalntillB  were  alleging 
a  cause  of  action.  This  ground  hardly  seems 
well  taken.  It  is  true  that  In  each  order 
heretofore  made  in  the  case  the  sufficiency 
of  the  petition  was  assumed.  It  Is  also  tme 
that  such  sufficiency  was  not  attacked.  It  is 
safe  to  say  that  it  was  not  specifically  con- 
sidered. This  court  has  repeatedly  held  that 
a  petition  may  be  assailed  at  any  stage  of 
the  cause.  Renfrew  t.  Willis,  38  Neb.  98^ 
49  N.  W.  1095;  Hndelson  t.  First  Nat  Bank, 
51  Neb.  657,  71  N.  W.  304;  Kemper,  Hund- 
ley &  McDonald  Dry  Goods  Co.  t.  Benshaw, 
58  Neb.  513,  78  N.  W.  1071;  State  ex  rel. 
Broatch  y.  Moores,  5S  Neb.  286,  78  N.  W. 
529.  Of  course,  if  the  question  has  once 
been  adjudicated  in  terms  or  by  distinct  Im- 
plication, it  Is  closed  so  far  as  that  case  is 
concerned.  We  do  not  think,  however,  that 
the  assumption  that  an  unassalied  petition  Is 
good  amounts  to  such  an  adjudication,  and 
no  case  so  holding  is  cited.  Neither  does  it 
Beem  that  the  fact  of  the  case  being  order- 
ed to  a  "hearing  as  if  no  trial  had  been  had" 
precluded  any  change  of  the  issues.  The  on- 
ly question  then  before  the  court  was  wheth- 
er the  case  should  have  been  reinstated  on 
plaintiffs'  petition.  No  question  as  to  subset 
qaent  proceedings  on  such  hearing  was  un- 
der consideration.  If,  as  a  matter  of  fact, 
there  was  no  right  of  recovery  alleged,  the 
action  of  the  trial  court  was  eminently  prop- 
er, in  saying  so,  and  ending  in  that  tribunal 
this  long  litigation.  The  question  was  not 
how  the  action  should  go  on,  but  whether 
it  should  go  on,  and  It  be  ascertained  wheth- 
er idaintlffB  had  a.  right  of  recovery,  or  not 
The  lack  of  parties  or  misjoinder.  If  either 
exist  shonld  be  permitted  to  be  corrected 
by  amendment  and  had  been  waived  so  far 
as  it  could  be  done  by  the  answers.  The 
trial  oonrt  distinctly  put  its  ruling  on  the 
groimd  of  insufficiency  of  the  facts  pleaded 
to  authorize  a  recovery. 

The  claim  of  no  Jurisdiction  seems  no  long- 
er to  be  urged.  The  claim  of  lack  of  ca- 
pacity to  sue  is  urged  now,  but  seems  dis- 
tinctly to  have  been  settled  at  the  last  hear- 
ing which  was  had  in  this  court  It  is  bas- 
ed upon  a  claim  that  there  was  no  Juris- 
diction In  the  Douglas  county  probate  court 
to  set  aside  plaintiffs'  discharge  from  their 
expcutorsblp.  and  so  none  in  the  district  court 
to  entertain  any  appeal  from  such  action.  It 
to  therefore  urged  that  the  action  of  the 
Douglas  county  district  court  in  setting  aside 
tnch  discharge  Is  void  for  want  of  Jurisdic- 
tion. The  time  to  urge  this  contention  was 
at  the  last  bearing,  and  it  was  evidently  pass- 
ed upon  then.  There  was  a  distinct  reversal 
of  an  tipholdlng  of  this  contention,  and  such 
action  was  final  upon  that  point  The  con- 
tention has  by  no  means  enough  merit  to 


warrant  us  In  reversing  the  action  then  tak- 
en. 

The  defect  of  parties  is  on  the  ground 
of  an  alleged  refusal  and  protest  of  Patrick 
Cavanaugh  against  being  reinstated  as  ex- 
ecutor. This,  too,  was  evidently  disposed  of 
by  the  decision  upon  the  petition  to  set  aiilde 
the  dismissal  at  the  last  appearance  of  the 
case  in  this  court  As  is  remarked  in  the 
opinion  then  rendered,  there  is  no  disclaimer 
by  Patrick  Oavanaugh  in  the  record.  There 
seems  no  question  that  this  is  one  of  the 
questions  which,  in  disposing  of  defendants' 
attempt  to  appeal  from  the  order  reinstating 
the  executors.  Judge  Nerval  said  might  be 
raised  whenever  the  executors  should  attempt 
to  renew  this  action.  It  is  clear  that  it  was 
raised  and  decided  at  the  last  hearing,  when 
plaintiffs'  right  to  renew  the  action,  and  the 
sufflcitacy  of  their  application  to  do  so,  was 
determined  In  this  conrt  after  having  been 
refused  In  the  district  court 

There  la  then  no  gronnd  on  which  the  de- 
murrers can  be  sustained,  exc^t  the  one  on 
which  the  district  court  pnt  Its  action— that 
the  petition  states  no  cause  of  action.  If  it 
do<!8  state  one,  then  the  plaintiffs,  so  far  as 
the  record  now  shows,  are  entitled  to  pros- 
ecute it  The  reasons  for  sustaining  the  de- 
murrer glvoi  by  the  district  court  are,  as  be- 
fore stated,  two— that  the  contract  was  void 
because  It  provided  for  an  exchange  of  goods 
for  land  by  executors  who  had  power  only 
to  sell  for  cash,  and  because  the  $14,000  cash 
paid  by  defendants  was  not  returned.  De- 
fendants are  still  urging  both  of  these  rea- 
sons, and  add  some  others  growing  oat  of 
certain  things  which  appear,  as  they  say,  in 
the  "records  of  the  cause."  To  bring  these 
"records"  into  this  present  bearing,  the  par- 
ties have  made  the  following  stipulation: 
"It  is  agreed  and  stipulated  that  all  the 
records  in  the  several  transcripts  and  bills  of 
exceptions  filed  in  this  action,  and  the  facts 
therein  stated,  are  to  be  taken  and  consid- 
ered by  this  court"  It  is  sought  by  this 
means  to  have  considered.  In  connection  with 
the  allegations  of  the  petition,  the  probate 
records  of  Douglas  county  in  regard  to  the 
James  Bdney  estate.  We  have  seen  In  what 
way  It  Is  sought  to  bring  In  qnestionB  as  to 
the  reinstatement  of  the  executors.  It  fur- 
ther appears  from  these  records  that  the 
stock  of  hardware  was  ordered  by  the  coun- 
ty court  to  be  sold  for  $14,000  cash,  and  was 
reported  sold  for  such  sum  to  defendants, 
and  the  sale  confirmed  on  such  report.  We 
are  asked,  under  the  terms  of  this  stipula- 
tion, whether  there  can  be  any  recovery  in 
this  action;  it  being  conceded  that  defend- 
ants paid  the  $14,000.  It  would  seem  that 
by  their  stipulation  the  parties  wish  this 
court  to  pass  upon  the  question  of  liability 
under  facts  which  are  not  within  the  record 
of  the  district  court's  action.  That  court  so 
far  as  the  record  shows,  merely  acted  on  th» 
allegations  of  the  petition.  The  demurrera 
which  admit  those  allegations  «dd  nothing 

Digitized  by  V^OOQIC 


254 


97  NORTHWESTERN  REPOKTEB. 


<Neb. 


to  them.  Oar  state  Oonstltutlon  fixes  the 
Jndiadictloii  of  this  court  It  Is  original  In 
cases  relating  to  state  revenue,  civil  cases 
where  the  state  Is  a  party,  and  cases  of 
mandamus,  habeas  corpus,  and  quo  warranto. 
In  addition  to  this,  it  has  such  appellate  Ju- 
risdiction as  the  laws  allow.  C!onst  art  6, 
I  2.  It  has  been  frequently  held  that  the 
Jurisdiction  of  this  court  is  limited  to  errors 
appearing  In  the  record.  Morrill  v.  Taylw, 
6  Neb.  262;  Frey  v.  Drahos,  7  Neb.  197.  It 
seems  clear  that  the  only  proper  way  to  get 
this  court  to  determine  the  effect  of  these 
additional  facts  upon  the  alleged  liability 
of  defendants  is  to  get  them  before  the  dis- 
trict court,  and  then  here  by  error  proceed- 
ings from  that  court's  decision.  We  shall 
therefore  consider  simply  the  alleg^atlons  of 
the  petition,  and,  if  they  show  a  liability  on 
defendant's  part  in  favor  of  plaintiffs,  the 
trial  court's  action  must  be  reversed.  The 
allegations  are  that  those  parties  are  and 
were,  during  all  the  time  involved,  the  ex- 
ecutors of  James  EJdney,  and  duly  qualified; 
that  the  estate  had  a  stock  of  hardware  in 
Omaha  worth  $31,749.90;  that  defendants 
offered  to  Mrs.  Edney  to  purchase  It,  and 
give  in  payment  some  lots  in  the  dty  of 
Lincoln;  that  180  lots  in  College  Park  subdi- 
vision, near  Lincoln,  which  are  described, 
were  conveyed  to  her;  that  they  were  con- 
veyed to  her  at  $150  a  lot  subject  to  $4,000 
Incumbrance,  and  the  hardware  was  de- 
livered and  the  lots  accepted  at  such  a  value 
on  the  purchase  price;  that  defendants  took 
possession  of  the  hardware  Jointly;  that 
James  E.  Banm,  acting  for  himself  and  for 
the  other  partners,  to  cheat  and  defraud 
plaintiffs  and  the  estate  they  represented,  in- 
duced Mrs.  Edney  to  come  to  Lincoln,  and, 
on  pretense  of  getting  her  to  examine  a 
farm,  took  her  over  these  lots,  but  distracted 
her  attention  from  them,  and  she  did  not 
examine  them  with  any  view  of  trading  for 
them;  that  he  made  various  representations 
concerning  the  lots,  20  of  which  are  set  out; 
that  these  representations  were  false  In  each 
particular,  which  Is  set  out;  that  Mrs.  Bd- 
ney  shortly  after,  and  as  soon  as  she  learned 
of  the  fraud,  offered  to  reconvey  the  lots, 
and  demanded  a  return  of  the  hardware  and 
a  rescission  of  the  trade,  which  was  all  re- 
fused; that  defendants  have  disposed  of  most 
or  all  of  the  hardware;  that  the  deed  of  the 
lots  was  made  to  Mrs.  Edney  fraudulently, 
and  after  notice  to  make  It  to  both  ex- 
ecutors. Damages  are  laid  at  $22,750,  and 
Judgment  asked  for  that  sum,  interest  and 
costs.  A  prayer  for  general  relief  is  added. 
A.  fair  construction  of  this  pleading  is  that 
given  it  by  the  trial  Judge— that  it  indicates 
the  receipt  by  plaintiffs  of  about  $14,000  on 
these  goods.  Does  that  fact  and  that  there 
Is  no  allegation  of  any  tender  of  its  repay- 
ment, together  with  the  fact  that,  as  execu- 
tors, they  had  no  specific  authority  to  trade 
for  lots,  prevent  any  recovery,  either  for 
the  goods  which  are  alleged  to  have  been  de- 


livered, or  for  the  misrepresentations  which 
are  alleged  to  have  procured  such  deliveiy? 
It  would  seem  not  The  fraud  of  these  plain- 
tiffs, if  there  was  a  fraud,  was  their  own. 
Their  recovery,  if  they  recover,  !■  on  be- 
half of  the  estate  which  they  represent  No 
unauthorized  individual  transaction  of  the 
executors  can  estop  their  recovery  in  their 
official  capacity.  Bank  v.  Paulsen,  59  Neb. 
94,  80  N.  W.  263.  That  estate  is  entiUed  to 
its  goods  if  the  contract  was  totally  void,  and 
to  damages  If  title  to  them  was  obtained  by 
fraud.  If  the  contract  was  void  "alMolute- 
ly,"  as  the  trial  court  said,  then  the  convey- 
ance of  the  lots  to  Gertrude  E^dney  would 
have  nothing  to  do  with  the  right  to  the 
goods.  Defendants  In  that  case  should  have 
returned  them  when  they  were  demanded, 
and  then  proceeded  to  recover  their  money 
and  property  from  whoever  had  them.  If  the 
contract  was  "absolutely  void,"  it  required  do 
rescission  as  it  admitted  ot  no  ratiflcatlon. 
If  that  is  the  situation,  the  plaintiffs  would 
be  entitled  to  recover  for  the  estate's  goods, 
and  defendants  could  offset  for  the  money 
paid,  as  far  as  It  would  go.  The  defendants 
surely  cannot  by  their  demurrers  admit  that 
they  got  $31,000  ot  the  estate's  goods,  admit 
that  they  turned  over  In  payment  for  them 
130  lots  and  $14,000  in  money,  admit  that  the 
lots  were  worthless  and  the  trade  was  in- 
duced by  their  fraudulent  misrepresenta- 
tions, but  say  to  the  executors,  suing  In  be- 
half of  the  estate:  "Your  action  in  trading 
for  the  real  estate  was  unauthorized  on  your 
part  The  agreement  was  and  is  void.  We 
will  keep  the  goods,  and  you  can  get  nothing 
for  them  but  the  money  which  has  been  paid 
you,  and  can  have  no  damages  for  the  fraud 
by  which  we  got  them." 

The  question  which  has  caused  us  the 
most  trouble,  probably  because  it  was  the 
one  to  which  counsel  on  either  side  hardly 
address  themselves,  is  as  to  whether  the  con- 
tract is  to  be  deemed  void,  and  the  convey- 
ance of  the  real  estate  and  the  transfer  of 
title  to  the  goods  as  If  they  had  never  been 
attempted,  or  whether  It  should  be  deemed 
merely  an  Irregular  transaction,  which  pass- 
ed title  to  the  goods,  and  on  which  the  ex- 
ecutors could  collect  damages  for  fraud  In  It 
Evidently,  If  it  was  valid  enough  to  need  to 
be  rescinded,  it  could  be  confirmed.  Plainly. 
If  a  duty  to  rescind  lay  on  the  executors,  as 
such,  they  could  affirm  It  and  collect  dam- 
ages, If  there  were  any.  Clearly,  If  the 
transaction  was  valid  enough  to  warrant  de- 
fendants in  taking  possession  of  the  goods, 
selling  a  part  of  them,  and  refusing,  on  the 
executors'  demtind,  to  return  the  rest  with- 
out incurring  liability  to  the  estate.  It  was 
valid  enough  to  warrant  a  suit  against  them 
for  fraud  in  bringing  it  about  But  what  is 
the  liability  of  defendants?  Is  it  for  the 
goods,  or  for  fraud  in  getting  them?  To  bp 
sure,  in  either  event  the  action  of  the  trial 
court  must  be  reversed.  If  defendants  have 
no  title  to  the  hardmi^   there  are  facta 
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enongh  alleged  to  make  them  liable  for  con- 
version of  them.  The  right  of  possession  In 
plalntUI,  and  Its  denial  and  refusal,  and  con- 
rerslon  of  the  goods  to  their  own  use,  suffi- 
ciently appear,  if  tlie  attempted  trade  was 
of  no  effect  If  it  was  effectual  to  pass  the 
gooda,  fraud  In  bringing  it  about  Is  also  al- 
leged. But  It  hardly  becomes  this  court  to 
say  that  some  kind  of  a  right  Is  here,  but 
what  it  Is  cannot  be  determined.  At  com- 
mon law  the  executor  had  the  full  title  and 
jus  dlspondendi  of  the  personal  estate.  Woer- 
ner's  American  Law  of  Administration,  {  175; 
Schooler's  Executors,  f  239;  Field  t.  Schlef- 
felln,  87  Johns.  Ch.  150;  Peterson  T.  Chem- 
ical Bank,  32  N.  T.  21,  8S  Am.  Dec.  298. 
AH  of  the  above  authorities  hold  that  heirs, 
deTlaees,  or  creditors  have  no  right  to  pur- 
sue this  property  In  the  hands  of  one  who 
has  acted  in  good  faith,  and  in  no  way  united 
with  the  trustee  In  a  devastaTlt  Unless  a 
different  rule  is  established  by  statute,  then 
the  right  of  disposing  of  these  goods  as  If 
they  were  their  own  belonged  to  these  ex- 
ecotora.  Evidently  it  would  not  much  help 
titese  defendants  to  try  to  set  up  a  liability 
to  tbe  beneficiaries  of  this  estate  as  a  de- 
fense to  the  estate's  direct  claim. 

We  hare  In  section  277,  c.  23,  Comp.  St 
1901,  a  provision  for  the  probate  Judge's  or- 
dering a  sale  and  directing  the  terms.  This 
statute  came  from  Massachusetts,  through 
Mlcblgan;  and  In  Newell  v.  West,  13  Blatchf. 
114.  Fed.  Cas.  No.  10,150,  Is  held  to  be  di- 
rectory only,  and  not  to  Invalidate  a  sale 
made  without  such  authority.  In  Blake  y. 
Cbambers,  4  Neb.  00,  a  trust  estate  In  lands 
conveyed  to  an  executor  In  consideration  of 
assets  of  a  testator  was  decreed  to  creditors. 
A  similar  holding  in  favor  of  heirs  In  Mer- 
ket  V.  Smith,  33  Kan.  66,  5  Pac.  394,  con- 
strues a  similar  statute.  The  holdings  of 
Chancellor  Kent  In  Sutherland  v.  Brush,  7 
Johns.  Ch.  67;  and  of  Chief  Justice  Gibson 
In  Petrie  ▼.  Clark,  11  Serg.  &  B.  377,  14 
Am.  Dec.  636,  both  giving  a  full  Jus  dls- 
ponendi  to  executors,  are  said  by  Mr.  Free- 
man, in  his  note  to  the  former  case  (11  Am. 
Dec.  883),  to  have  settled  the  American  law 
in  ibis  respect 

We  conclude  that,  as  between  these  par- 
ties, on  the  facts  alleged  In  the  petition,  and 
In  tbe  absence  of  any  rescission,  the  defend- 
ants got  title  to  the  hardware,  and  should 
respond  In  damages  for  any  fraud  commit- 
ted by  them  In  so  doing. 

It  Is  recommended  that  the  Judgment  of 
tbe  district  court  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accord- 
ance with  law. 

AMES  and  OLDHAM,  OC,  concur. 

FEB  CXntlAM.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  farther  proceedings  according  to 
law. 


CITY  OF  LINCOLN  v.  LINCOLN  ST.  RY. 

CO.  St  al. 

(Supreme  Ck>art  of  Nebraska.    Oct  21, 1903.) 

HORTaAQB  —  FORBCLOSTIRK  —  SAUB— MBROSB 

— 8PBCIAI.  ASSESSMENT— UBN—RBDEiMP- 

TION— 8UBROOATION. 

1.  Where  real  property  is  sold  under  a  decree 
of  foreclosure  of  a  mortgage,  and  the  holder  of 
a  lien  junior  to  that  of  tbe  mortgage  is  not 
concluded  thereby,  the  mortgage  lien  will  not  be 
held  to  merKe  in  the  legal  title  of  the  purchaser 
for  the  benefit  of  the  junior  lienholder. 

2.  A  lien  for  paving  assessments  against  the 
property  of  a  street  railway  in  the  city  of  Lin- 
coln, which  has  been  ascertained  and  fixed  as  a 
first  lien  in  favor  of  the  city  by  decree  of  court, 
may  be  redeemed  by  the  purchase  of  the  prop- 
erty at  foreclosure  sale  in  a  former  action  bas- 
ed upon  a  subsequent  mortgage,  and  upon  such 
redemption  the  purchaser  will  l>e  subrogated  to 
the  rights  of  the  city  under  the  decree  against 
the  holder  of  a  lien  junior  to  that  of  the  mort- 
gage existing  prior  to  the  sale  who  is  not  con- 
cluded thereby,  and  the  fact  that  the  city  is  the 
holder  of  the  third  lien  does  not  entitle  it  to 
prevent  such  redemption  and  subrogation. 

8.  Where  a  decree  of  court  has  establisbed  all 
the  liens  upon  the  property  involved  with  thoir 
ownership  and  priority,  the  holder  of  any  lien 
thus  established  may  redeem  all  prior  liens,  aud 
on  motion  be  awarded  an  order  of  subrogation  to 
the  rights  of  the  holders  thereof,  not  inconsist- 
ent with  any  rights  fixed  by  the  decree. 

4.  Decree  examined,  and  held  to  so  fix  the 
rights  of  appellant  ana  appellee  in  their  relation 
to  the  property  involved  and  the  liens  thereon 
that  appellee  was,  upon  motion,  entitled  to  the 
order  complained  of. 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Lancaster 
County;  Holmes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  Lincoln  against  tbe 
Lincoln  Street  Railway  Company  and  others. 
From  the  Judgment,  plaintiff  appeals.  Af- 
firmed. 

E.  C.  Strode  and  D.  J.  Flaherty,  for  ap- 
pellant cnark  &  Allen  and  J.  W.  Deweese, 
for  appellees. 

GLANVILLE,  C.  This  Is  an  appeal  from 
an  order  of  the  district  court  of  Lancaster 
county  subrogating  the  Lincoln  Traction 
Company  to  a  first  lien  on  tbe  property  in 
question,  established  by  the  former  decree 
of  the  court  In  favor  of  the  city  of  Lincoln. 
The  parties  will  be  herein  designated  as  the 
"City,"  the  "Security  Company,"  the  "Guar- 
anty Company,"  the  "Traction  (3ompany," 
and  tbe  "Street  Railway  Company"  after 
their  first  mention. 

The  order  was  made  upon  a  motion  filed 
by  tbe  appellee  after  the  decree  of  that  court 
establishing  the  Uens  and  their  priority  had 
been  affirmed  In  this  court  By  that  decree 
the  city  of  Lincoln  was  awarded  a  first  Hen 
upon  tbe  property  in  question  for  $48,180.2.5. 
Tbe  court  also  found  that  the  mortgage  of 
the  New  York  Security  &  Trust  Company 
constituted  a  valid  second  lien  on  tbe  prop- 
erty In  tbe  sum  of  5904,000,  subject  only  to 
the  first  Hen  of  tbe  city  of  Lincoln;  that  the 
city  had  a  third  lien  on  the  property  In  the 
sum  of  $10,792.13;  that  tbe  New  York  Guar- 
anty &  Indemnity  Company  had  a  fourth  lien 
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on  the  property  for  $1,162,889;  that  the  mort- 
gages of  the  eecnrlty  company  and  the  guar- 
anty company  had  been  foreclosed  in  the 
United  States  Circuit  Court,  and  that  the  Lin- 
coln Traction  Company  purchased  the  prop- 
erty in  question  at  the  foreclosure  sale,  and 
received  a  deed  therefor,  and  thereby  ac- 
quired the  title  and  ownership  thereof.  The 
plaintiff's  lien  was  limited  to  the  real  estate 
formerly  owned  by  the  Uncoln  Street  Rail- 
way Company,  but  the  lien  of  the  security 
company  covered  all  the  property,  both  real 
and  personal.  The  Judgment  of  the  court 
based  npon  its  finding  is  as  follows:  "It  is 
therefore  considered,  ordered,  and  adjudged 
by  the  court  that.  In  case  the  defendant  Lin- 
coln Street  Railway  Company  fail  for  twenty 
days  from  the  entry  of  this  decree  to  pay 
the  plaintiff  the  sums  found  due  and  costs 
of  this  action,  taxed  at  $452.86,  that  the  de- 
fendant's equity  of  redemption  be  foreclosed, 
and  said  premises  shall  be  sold,  and  an  or- 
der of  sale  shall  issue  to  the  sheriff  of  Lan- 
caster county  commanding  him  to  sell  the 
said  property  as  upon  execution,  and  bring 
the  proceeds  Into  court,  to  be  applied  in  sat- 
isfaction of  the  sums  so  found  due  in  the 
order  of  their  priority  as  above  found  upon 
confirmation  of  the  sale."  The  decree  was 
entered  on  the  12th  day  of  March,  1902.  The 
order  complained  of  herein  was  entered  on 
the  25th  day  of  June,  1903,  and  is  as  fol- 
lows: "This  cause  now  comes  on  to  be 
heard  upon  the  motion  of  the  defendant, 
Lincoln  Traction  Company,  for  an  order  di- 
recting the  plaintiff,  the  city  of  Lincoln,  to 
assign  to  the  Lincoln  Traction  Company  the 
first  lien  set  forth  in  the  decree  of  the  court 
heretofore  entered  herein,  and  is  submitted 
to  the  court,  on  due  consideration  whereof 
the  court  finds  that  the  said  defendant  has 
paid  into  court  the  amount  of  said  first  lien 
due  the  plaintiff,  with  interest  and  costs.  It 
is  therefore  by  the  court  ordered  that  said 
motion  be,  and  the  same  hereby  is,  sustained, 
and  the  said  plaintiff,  the  city  of  Lincoln,  is 
hereby  ordered  to  assign  to  the  defendant, 
the  Lincoln  Traction  Company,  all  of  its 
right,  title,  and  interest  In  and  to  the  said 
first  lien  upon  the  property  in  controversy  in 
this  action,  as  set  forth  in  the  decree  of  the 
court  entered  herein  on  the  12th  day  of 
March,  1902,  and  upon  failure  of  the  plain- 
tiff to  assign  said  first  lien  as  above  ordered 
it  is  by  the  court  further  ordered  that  this 
order  operate  as  a  full  and  complete  assign- 
ment thereof." 

The  bill  of  exceptions  filed  in  this  case  is 
the  same  bill  filed  herein  on  the  appeal  from 
this  decree,  and  was  settled  on  the  23d  day 
of  May,  1902.  Whether  or  not  any  of  the 
evidence  therein  contained  was  considered 
by  the  court  in  making  the  ruling  now  appeal- 
ed from  docs  not  appear,  and  we  are  of  the 
opinion  that  the  determination  of  this  appeal 
is  governed  by  the  rights  of  the  parties  as 
they  were  established  by  the  former  decree, 
and  that  It  sufficiently  appears  from  the  rec- 


ord before  us  that  no  evidence  was  taken  or 
considered  by  the  court  In  this  ruling  outside 
of  the  decree  itself.  Under  the  repeated 
holdings  of  this  court  we  think  a  Junior  lien- 
holder  Is  ordinarily  entitled  to  redeem  a 
senlOT  Incumbrance,  and  to  an  assignment  of 
the  security.  Anderson  v.  Commission  Co..  58 
Neb.  670,  79  N.  W.  613;  Benard  v.  Brown,  7 
Neb.  449;  Miller  v.  Finn,  1  Neb.  254.  Con- 
sidering the  rights  of  parties  as  they  are  es- 
tablished by  the  decree  in  this  case.  Is  the 
appellee,  the  traction  company,  a  Junior  lien- 
holder?  As  thus  fixed,  the  city  has  a  first 
lien  upon  the  property  in  question;  tbe  trac- 
tl(m  company  has  title  to  tbe  real  estate, 
subject  to  the  first  Hen  of  tbe  city,  and  other 
property  not  so  subject;  the  city  has  a  third 
lien  upon  the  real  estate.  It  was  found  that 
the  mortgages  of  the  security  company  and 
guaranty  company  were  second  and  fourth 
liens  on  all  the  property,  and  that  the  second 
and  fourth  liens  had  been  foreclosed,  and 
tbe  entire  property  sold  to  the  traction  com- 
pany. No  finding  Is  made  as  to  why  the 
plaintitTs  liens  were  not  established  or  fore- 
closed in  the  first  action,  and  we  do  not  con- 
sider ourselves  at  liberty  to  examine  the 
pleadings  and  evidence  leading  up  to  the 
decree  in  this  case  to  determine  for  ourselves 
what  should  have  been,  or  what  might  have 
been,  the  finding  'of  the  court  in  that  regard, 
believing,  as  we  have  said,  that  the  appellee's 
motion  only  entitled  it  to  such  rights  and 
equities  as  legally  and  necessarily  follow 
from  the  previous  Judgment  and  finding  of 
the  court  and  tbe  situation  of  the  parties 
thereby  established.  If  any  parties  desire  to 
establish  any  further  rights  than  those  which 
necessarily  follow  from  the  previous  adjudi- 
cation, because  of  any  change  of  relationship 
to  the  property  and  the  various  liens  estab- 
lished thereon,  they  can  do  so  only  by  filing 
supplemental  pleadings,  and,  if  issues  are 
Joined  thereon,  then  establishing  their  rights 
by  a  trial.  Does  the  decree,  then,  place  the 
appellee  in  tbe  position  of  the  holder  of  a 
lien  Junior  to  the  first  lien  of  the  dty,  so  that 
ipso  facto  It  has  the  right  to  subrogation  as 
awarded  it  by  the  order  appealed  from?  It 
is  held  almost  without  exception  that  a  pur- 
chaser at  a  Judicial  sale  of  real  estate  will 
be  subrogated  to  the  rights  of  the  lienholder 
by  virtue  of  whose  lien  the  sale  Is  sought 
to  be  made,  whenever  the  sale  Is  rendored 
void  as  against  subsequent  llenholders  over 
whose  liens  the  court  had  no  Jurisdiction,  and 
who  therefore  have  a  right  to  redeem  not- 
withstanding the  attempted  Judicial  sale; 
and  as  we  must  conclude  that  the  city's  right 
to  these  liens  was  for  some  reason  not  cut 
out  by  the  foreclosure,  we  are  Justified  in 
holding  that,  as  against  the  city  as  tbe  hold- 
er of  the  first  lien,  the  purchaser  Is  entitled 
to  be  subrogated  to  the  second  lien  of  the 
security  company.  The  security  company, 
prior  to  the  foreclosure  of  its  mortgage, 
could  have  redeemed  from  the  prior  lien  held 
by  the  city  for  paving  assessments.    Had  it 
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done  ao,  it  could  have  included  the  amount 
lo  paid  with  its  lien  set  up  and  foreclosed  In 
the  United  States  court;  and  In  that  case  a 
purchaser  at  the  judicial  sale,  as  against  any 
Junior  Incumbrancers  who  were  not  con- 
cluded by  the  decree  in  that  action,  would 
hare  held  the  right  of  subrogation  to  the  en- 
tire debt  due  to  the  security  company.  In- 
cluding the  paying  assessments  so  paid.  Un- 
der our  appraisement  law  the  assessments 
found  to  constitute  a  first  lien  may  have 
been  deducted  from  the  appraised  value  of 
the  real  estate  before  sale,  or  the  plaintiff  in 
that  action  may  have  waived  such  deduction. 
In  either  case  the  title  of  the  purchaser  is  in 
fact  subject  to  the  lien  of  these  assessments. 
The  title  of  the  appellee  lielng  subject  to 
such  lien,  it  could  not  thereafter  acquire  any 
rights  against  the  street  railway  company  by 
subsequently  paying  the  assessments;  but 
as  against  the  bolder  of  the  Junior  lien,  whose 
right  In  the  property  has  always  been  subject 
to  both  prior  Hens,  the  rule  may  be  differ- 
ent. The  appellant's  property  has  not  been 
acquired  by  the  purchaser  by  any  less  bid 
at  the  sale  to  its  injury  as  the  holder  of  the 
third  lien  because  of  such  first  lien,  for  it  al- 
ways was  a  prior  incumbrance.  Suppose,  as 
appellant  claims,  the  purchase  price  of  the 
property  at  the  sale  be  conceded  to  be  the 
amoimt  of  money  bid,  added  to  the  prior  Hen 
subject  to  which  the  property  was  sold;  so 
cstlniated,  the  purchase  price  left  no  more 
and  no  less  to  be  applied  upon  the  third  lien; 
but  what  equitable  right  has  it  as  third  Hen, 
or  to  require  it  to  be  paid  and  extinguished 
by  the  purchaser,  and  its  third  Hen  be  there- 
by advanced  to  the  extent  of  $48,000?  The 
Interest  of  the  traction  company  in  the  sub- 
ject of  litigation  was  acquired  by  its  pur- 
chase at  the  foreclosure  sale. 

Section  853  of  our  Ckide  provides  that  a  deed 
made,  upon  a  sale  under  foreclosure  of  mort- 
gages "Bfaall  be  as  valid  as  if  executed  by  the 
mortgagor  and  mortgagee,  and  shall  be  an 
entire  bar  against  each  of  them,  and  aU  par- 
ties to  the  suit  in  which  the  decree  for  such 
sale  was  made,  and  against  their  heirs  re- 
spectively, and  all  persons  claiming  under 
such  heirs."  The  deed,  then,  under  which 
the  traction  company  claims,  would  carry 
to  it  the  estate  of  the  street  railway  com- 
pany (which  is  usually  termed  the  "equity 
of  redemption,"  but  which  is  in  fact  the  legal 
title),  together  with  the  Interest  of  the  secu- 
rity company  in  the  premises,  which  is  its 
interest  as  mortgagee,  and  there  would  be 
a  merger  of  the  lesser  estate  In  the  fee,  and 
the  Umi  be  extinguished,  unless  for  some  rea- 
son a  court  of  equity  wiU  bold  that  such 
merger  did  not  take  place.  One  of  the  con- 
clusions of  law  expressed  by  the  district 
court  Is:  "The  court  finds  that  the  mortgage 
of  the  New  York  Security  &  Trust  CJompany 
la  a  valid  lien  upon  the  property  described 
therein,  subject  only  to  the  plaintiff's  Hen 
mentioned  In  the  first  conclusion  of  law." 
We  think  this  conclusion  Is  decisive  that  no 
97N.W,-17 


merger  was  effected  lu  this  instance,  and  ttiat 
the  two  estates  are  held  separate  and  distinct 
by  the  traction  company.  Indeed,  without 
this  finding  we  think  the  conclusion  follows 
the  other  findings  of  tlie  court  that  the  lien 
would  be  kept  alive  in  equity.  In  MUler  v. 
Finn,  1  Neb.  254,  the  syllabus  is  in  part  as 
follows:  "There  can  be  no  merger  unless 
a  greater  and  a  less  estate  meet  in  the  same 
person  holding  in  the  same  right  Nor  where 
Intervening  rights  or  estates  interfere  nor 
where  the  interests  of  the  party  in  whom  the 
estates  meet  so  require.  Nor  where  the  in- 
tention to  keep  the  estates  distinct  may  be  In- 
ferred or  has  been  expressed."  In  the  course 
of  the  opinion  it  was  said  by  Judge  Mason: 
"The  doctrine  of  merger  has  been  discussed 
by  the  courts  from  an  early  period  down  to 
the  present  time;  and,  if  any  principle  of 
law  seems  to  be  well  settled,  It  may  now  be 
said  that  in  all  cases  when  intervening  rights 
interfere,  or  when  the  two  estates  meet, 
and  it  is  necessary  that  the  charge  be  kept 
on  foot  to  protect  those  interests,  the  courts 
will  not  enforce  a  merger.  In  Co.  Litt.  388, 
It  is  said,  'Mergers  were  not  favored  in  courts 
of  law,  and  still  less  in  courts  of  equity.' 
They  are  never  allowed  unless  for  special 
reasons,  and  then  only  to  preserve  the  in- 
tention of  the  parties.  Philips  v.  Philips,  1 
P.  Wm.  41.  When  there  is  a  union  of  rights, 
equity  will  preserve  them  distinct  If  the  in- 
tention so  to  do  Is  either  express  or  implied. 
The  distinction  stated  by  Lord  Hardwlcke 
is  that,  when  the  owner  of  the  fee  in  which 
the  charge  would  otherwise  merge  manifests 
Ills  Intent  that  the  charge  shall  subsist,  his 
intent,  if  clear,  shall  prevail.  Chester  v. 
WiUis,  Amber,  246.  In  Compton  v.  Oxender, 
2  Ves.  Jr.,  264,  Lord  Thurlow  observed:  'It 
is  a  clear  principle,  both  at  law  and  in  equity, 
that,  where  there  is  no  confusion  of  rights, 
when  debtor  and  creditor  become  the  same 
person,  there  is  an  Immediate  merger,  but 
that  equity  will  preserve  the  rights  distinct, 
according  to  the  intent,  express  or  implied.' 
Whenever  It  is  more  beneficial  for  the  person 
entitled  to  the  charge  to  let  the  estate  stand 
with  the  Incumbrance  upon  It  than  to  take 
it  discharged  of  the  incumbrance,  that  cir- 
cumstance will  have  a  controlling  Infinence 
in  deciding  on  the  implied  Intent.  Wade  v. 
Paget  1  Brown,  Ch.  368.  In  Forbes  v.  Mof- 
fat, 18  Ves.  364,  Sir  Wllllnm  Grant  says: 
'It  Is  very  clear  that  a  person  becoming  en- 
titled to  an  estate  subject  to  charge  for  bis 
own  benefit  may.  If  he  choose,  at  once  take 
the  estate  and  keep  the  charge.  Upon  this 
subject  a  court  of  equity  is  not  controlled 
by  the  rules  of  law.  It  wlH  sometimes  hold 
a  charge  extinguished  when  it  would  subsist 
at  law,  and  sometimes  preserve  it  when  at 
law  It  would  be  merged.' "  And  the  follow- 
ing language  from  Bank  of  United  States  v. 
Peters,  13  Pet  125,  10  L.  Ed.  89,  is  quoted 
with  approval:  "It  Is  a  well-settled  princi- 
ple in  equity  that  a  Judgment  creditor  who 
is  compelled  to  pay  off  a  prior  incumbrance 
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on  land  to  obtain  tbe  benefit  of  his  Judgment 
may,  by  aaslgnment,  secnre  to  bimaelf  the 
light  of  the  incnmbrance;  and  the  game  mle 
applies  when  a  junior  mortgagee,  to  save  Ills 
lien,  la  obliged  to  satisfy  a  prior  mortgage 
on  the  same  estate.  He  stands  as  the  as- 
signee of  sach  mortgagee,  and  may  claim  all  ; 
the  benefits  onder  the  lien  tliat  could  have 
been  claimed  under  the  assignor."  That  ; 
case  was  -where  a  Judgment  lienholder  whose 
lien  was  Junior  to  tliat  of  a  mortgage  sought  ' 
to  redeem  the  premises,  claiming  that  by  ' 
such  redemption  they  would  be  entitled  to  the 
premises  themselves.  The  mortgage  bad 
been  foreclosed  by  sale  made  after  the  mort- 
gagee had  become  the  owner  of  the  equity 
of  redemption,  but  plaintlfT  was  not  liound 
thereby.  It  was  held  that  the  lien  of  the 
foreclosed  mortgages  did  not  merge  in  the 
title  wtiich  liad  passed  to  the  mortgagee,  and 
that  the  plaintiff  was,  in  law,  entitled  to 
redeem  from  the  lien  of  the  foreclosed  mort- 
gage, unless  the  bolder  of  the  title  saw  fit  to 
pay  him  the  amount  of  his  judgment,  the 
redemption  to  be  "upon  the  usual  terma  of 
decrees  for  redemption  of  mortgages."  Most 
of  the  cases  dted  by  appellant  wherein  sub- 
rogation was  refused  are  where  purchasers 
who  have  bought  subject  to  senior  liens  iiave 
sought  the  right  for  the  purpose  of  enforcing 
payment  of  those  liens  from  the  original 
debtor  whose  property  tiad  yirtually  once 
been  appUed  to  their  payment,  and  such 
cases  hare  no  application  to  the  one  before 
ns.  Appellee  is  not  seeking  the  right  of 
subrogation  for  the  purpose  of  compelling 
payment  from  the  street  railway  company, 
but  out  of  the  property  that  Is  the  primary 
fund  for  payment  Indeed,  such  taxes  aa 
form  the  basis  of  the  first  lien  do  not  repre- 
sent an  enforceable  personal  liability,  but 
can  be  enforced  only  by  sale  of  the  prop- 
erty, and  the  street  railway  company  has 
no  interest  in  the  matter  t>ecan8e  the  amount 
of  the  deficiency  upon  the  mortgage  bonds 
for  wtiich  it  may  be  liable  has  become  fixed 
by  the  proceedings  In  the  United  States 
court  The  case  of  Shirk  y.  Wliitten  (Ind. 
Sup.)  31  N.  E.  87,  Is  not  in  point,  for  there 
the  Improvements  for  which  the  assessment 
was  levied  became  betterments  to  the  prop- 
erty after  the  purchase.  The  only  case 
claimed  by  the  appellant  upon  the  argument 
to  be  directly  in  point  is  Tillman  v.  Stewart, 
30  S.  E.  050.  C9  Am.  St  Rep.  192— a  Georgia 
case.  We  do  not  think  the  case  at  all  con- 
trolling. There  the  alleged  intervening  Hens 
of  those  seeking  an  enforced  assignment  of 
the  senior  lien  were  In  dispute,  and  it  was  said 
by  tlie  court:  "Certainly  a  court  of  equity 
should  hesitate  to  put  in  motion  its  extraor- 
dinary power  to  compel  a  prior  mortgagee  to 
transfer  his  lawful  and  undisputed  mortgage 
to  second  mortgagees,  when  it  Is  at  least 
a  matter  of  doubt  whether  the  latter  have 


any  rights  in  the  premises.  They  appear  in 
eourt  confessedly  as  holders  of  second  mort- 
gages that  bave  been  attacked  as  fraudu- 


lent, and  themselves  show  that  so  mnch  rea- 
son for  the  attack  existed  as  to  Jostlfy  a 
court  of  competent  Jurisdiction  in  restrain- 
ing them  from  enforcing  their  claims  until 
the  bona  fides  could  be  more  closely  scru- 
tinized." Neither  does  any  of  the  reasoning 
of  the  conrt  therein  convince  ns  tbat  in  the 
present  case  the  right  ought  to  be  denied. 

In  tills  appeal  some  complaint  la  also  made 
of  an  order  of  the  district  court  setting  aside 
a  certain  appraisement  of  the  property  in- 
volved, but  we  do  not  think  appellant  is  se- 
riously contending  that  the  ordef  complained 
of  la  a  final  order,  or  tbat  the  order  was  not 
in  fact  right  as  the  record  stands.  Where 
real  property  la  to  be  sold  under  a  decree 
containing  an  order  for  the  distribution  of 
the  proceeds  of  a  sale  of  the  entire  proi)erty. 
liens  ordered  paid  out  of  the  proceeds  may 
not  be  deducted  from  the  appraised  value 
of  the  property  aa  prior  liens.  We  are  of 
the  opinion  that  by  virtue  of  the  rights  of 
the  parties  as  they  were  ascertained  and  de- 
termined by  the  decree  appellee  liad  a  right 
to  redeem,  and,  upon  proper  motion,  to  be 
subrogated  to  the  first  lien. 

We  recommend  that  the  order  appealeci 
from  be  affirmed. 

BARNES,  Cn  concon. 

ALBERT,  C.    I  concur  in  tiie  condnalou. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  wUI  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  conrt  be  affirmed. 


DANFOBTH  et  al.  v.  CITY  OF  OSHKOSB 
et  al. 

(Supreme  Court  of  Wisconsin.    Oct.  20.  1903.) 

PHRPETUmE:S— CONSTRtJCTION  OF  8TATUTB- 
CHARITABLB  USES— APPLICATION  TO  PBB 
BONAliTT— WILLS— CONSTRUCTION— TRUSTS. 

1.  Rev.  St.  1898,  {{  2038.  2038,  prohibitin.< 
the  suspension  of  tlie  power  of  alienation  for  a 
longer  period  than  during  two  lives  in  bei'i);. 
etr.,  applies  to  grants  for  charitable  pnrpo.es. 

2.  The  statute  permits  suspeDsion  of  the  row- 
er of  alienation  for  a  term  not  exceeding  21 
years. 

3.  The  statute  has  no  application  to  person- 
altr. 

4.  The  power  of  alienation  is  not  suspended, 
within  the  meaning  of  tlie  statute,  where  trus- 
tees of  the  property  are  given  authority  to  sell 
and  convey  the  complete  title. 

5.  A  will  devised  property  to  tmstees,  to  be 
conveyed  to  the  city  of  Oshkosh  for  the  pnr- 
pnse  of  constructing  and  maintaining  a  public 
library  thereon.  Sanb.  &  B.  Ann.  St.  {f  931, 
i);iG  (Oshkosh  Charter,  c.  6,  $  4,  and  chapter  2, 
S  1.  subd.  29).  authorize  the  city  of  Oshkosh  to 
maintain  a  public  library,  and  bold  title  to  a 
site  therefor.  Beld  that,  as  the  legal  title  asd 
the  beneficial  ownership  concurred  in  the  city. 
it  took  a  fee.  and  did  not  hold  the  land  in  trust. 

f  L  See  PerpetulUes,  VOL  •,  Cent  Die.  |  St. 
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6l  Land  waa  devised  to  trustees  to  be  con- 
Tejed  to  a  dty  for  the  purposes  of  erecting  and 
maintaining  a  public  library  thereon,  so  that 
ODder  Sanb.  &  B.  Ann.  St.  §f  931,  936  (Oahkosh 
Charter,  c.  6  {  4,  and  chapter  2,  {  1,  subd.  29), 
authorizing  tne  city  to  maintain  a  public  library 
and  hold  land  for  that  purpose,  the  city  took  a 
fee.  The  will  farther  provided  that  the  con- 
Trjance  by  the  trustees  should  contain  a  lim- 
itation to  the  title  that  the  same  should  cease 
find  revert  to  the  heiis  of  testatrix  when  the 
premisea  should  no  longer  be  used  for  public 
library  purposes.  Held,  that  there  was  no  sna- 
pension  of  the  power  of  alienation  forbidden  by 
Rev.  St.  1898,  {{  2038.  2089,  because,  if  the 
limitation  be  regarded  as  repugnant  to  the 
crant,  and  hence  void,  the  city  had  absolutei 
title  with  power  of  alienation;  while,  if  a  fee 
upon  condition  subsequent  was  rested  in  the 
city,  either  a  remainder  or  reversion  was  cre- 
ated, which  vested  immediately  in  the  heirs  of 
testatrix,  oo  that  in  that  event  there  was  no 
Sttspensiou  of  the  power  of  alienation. 

Marshall  and  Siebecker,  JJ.,  dissenting  In 
part. 

Appeal  from  Circuit  Court,  Winnebago 
County;   Geo.  W.  Bumell,  Judge. 

Judicial  settlement  of  the  estate  of  Abby 
S.  Harris,  deceased.  From  a  final  order  of 
ilistribntlon  Sewell  W.  Danforth  and  othera 
appeaL    Affirmed. 

Appeal  from  Judgment  of  the  circuit  court 
.iflirmlng  tbe  final  order  of  distribution  en- 
tered by  tbe  county  court  In  tbe  matter  of 
tbe  wUl  of  Abby  S.  Hiirrls.  By  that  will, 
executed  In  1891,  tbe  testatrix,  after  varlotu 
personal  donations  to  her  kindred  and  tbe 
kindred  of  ber  deceased  husband  and  for 
other  purposes,  by  tbe  fourteenth  paragn:apb 
of  the  will  gave  and  devised  all  tbe  residue, 
real,  personal,  and  mixed,  to  Gabriel  Bouck, 
Orvllle  Beacb,  and  Mary  A.  Olcott,  to  hold 
in  trust  for  certain  defined  uses  and  purposes, 
namely,  In  founding,  preparing,  conducting, 
and  maintaining  perpetually  a  public  library, 
with  all  tbe  appurtenances  and  all  things 
thereto  iiertalnlng,  and  tbe  necessary  library 
buildings  and  premises,  "to  be  so  constructed 
and  maintained  as  aforesaid  upon  my  bome- 
■tead  lots  In  said  city  and  on  the  northeast 
comer  of  Washington  street  and  Jefferson 
ivenne,  to  wit  [description].  If  owned  by  me 
at  tbe  time  of  my  decease."  Tbls  grant  Is 
made  "upon  tbe  express  condition  that  with- 
in three  years  after  my  decease  tbe  said  city 
9f  Oshkosb,  tbe  citizens  thereof,  or  other  per- 
Mins  or  parties,  or  any,  either,  or  all  thereof, 
within  three  years  from  my  decease,  shall 
i^ise,  grant,  give,  and  donate  to  the  said  city 
of  Oshkosb  for  tbe  same  purpose  an  amount 
(Hjoal  to  tbe  value  of  my  property  hereby  so 
ilonated.  •  •  •  When  said  equal  amount 
shall  be  so  raised  and  donated  as  aforesaid, 
•  •  •  then  tbe  property  so  hereby  given 
[etc.]  to  my  said  trustees  for  tbe  putposes 
aforesaid,  or  tbe  proceeds  thereof  and  tbe 
net  Income  therefrom,  shall  be  transferred, 
•H)nTeyed,  assigned,  and  set  over  absolutely 
by  my  said  trustees,  by  necessary  and  proper 
Instrnments  of  conveyance  and  transfer,  to 
the  said  dty  of  Oshkosb  *  •  •  or  any 
lawful  trustees  by  It  lawfully  selected,  and 
npon  the  absolute  donation  and  transfer  to 


said  city  of  Oshkosh  or  trustees  aforesaid  of 
tbe  aforesaid  equal  amount  and  tbe  same  to 
be  approved  by  my  said  trustees,  tbe  whole 
thereof,  except  so  much  of  tbe  principal  as 
may  be  used  for  tbe  purposes  aforesaid,  and 
tbe  net  Income  tbereon,  to  be  a  perpetual 
fund,  to  be  used  and  enjoyed  by  said  city 
of  Oshkosb  or  trustees  as  aforesaid,  perpet- 
ually, for  the  purchase,  providing,  obtaining, 
supplying  and  maintaining  a  library  building 
and  premises,  and  public  library  •  •  • 
upon  my  lots  and  premises  now  owned  by 
me  on  tbe  comer  of  Jefferson  avenue  and 
Washington  street  (same  description  as  be- 
fore), If  owned  by  me  at  tbe  time  of  my  de- 
cease, then  said  library  building  shall  be 
perpetually  maintained  thereon  and  sucb 
public  library  maintained  therein.  If  the 
whole  of  said  fund  and  net  Income  tbereon 
sball  not  be  wholly  used  and  enjoyed  and 
appropriated  for  tbe  uses  and  purposes  afore- 
said, then  tbe  property  hereby  given,  grant- 
ed, bequeathed,  devised  and  donated,  or  tbe 
proceeds  thereof  or  tbe  Income  tbereon  (ex- 
cept tbe  Income  that  may  have  been  lawfully 
used  and  enjoyed  and  appropriated  for  tbe 
purposes  aforesaid),  shall  revert  to  my  law- 
ful heirs  and  to  tbe  lawful  heirs  of  my  de- 
ceased husband,  Marshall  Harris,  one  half 
to  my  heirs  and  one  half  to  my  said  bus- 
band's  belrs.  My  said  trustees,  until  tbe  ex- 
piration of  said  three  years  after  my  decease, 
or  until  «ald  equal  amount  shall  be  raised, 
given,  and  donated  as  aforesaid,  may  sell, 
convey,  transfer,  assign,  set  over  absolutely, 
or  rent  any  property,  real  or  personal,  hereby 
given  [etc.]  and  Invest  the  same,  or  tbe  pro- 
ceeds thereof,  as  they  may  deem  advisable 
and  for  the  best  Interests  of  such  fund,  but 
not  to  rent  beyond  three  years  from  my  de- 
cease (power  to  execute  necessary  convey- 
ances); provided  however  that  tbe  Instru- 
ment of  transfer  and  conveyance  of  my  said 
lots  and  homestead  premises  on  tbe  comer 
of  said  Washington  street  and  Jefferson  ave- 
nue sball  contain  a  limitation  to  tbe  title  or 
Interest  conveyed  that  same  shall  cease  and 
end  and  revert  to  my  belrs  and  tbe  heirs  ot 
Marshall  Harris,  deceased,  my  husband  as 
aforesaid,  when  tbe  same  sball  no  longer  be 
used  and  enjoyed  for  such  library  purposes 
as  herein  provided."  Provision  was  then 
made  for  supplying  vacancies  among  tbe 
trustees.  "The  said  city  of  Oshkosb  sball 
be  responsible  for  tbe  faithful  execution  by 
said  trustees  of  tbe  property,  proceeds,  fund, 
and  Income  hereby  donated  or  executed,  and 
may.  If  deemed  advisable,  execute  and  carry 
tbe  same  out  by  trustees  lawfully  selected, 
but  tbe  city  of  Oshkosb  sball  be  responsible 
for  tbe  acts  of  said  trustees.  Before  my  said 
trustees  sball  so  transfer  said  property,  pro- 
ceeds, and  Income  as  aforesaid,  the  said  city 
of  Oshkosb,  by  resolution  or  ordinance  of  Its 
common  council,  by  a  vote  of  two  thirds  of 
tbe  members,  sball  accept  and  agree  faith- 
fully to  carry  out  and  execute  the  condi- 
tion hereof  and  of  said  trust"    Prior  to  June 
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21,  1898,  the  executor,  baving  paid  all  the 
•peclfled  legacies,  made  bla  final  account, 
with  prayer  for  final  assignment,  distribu- 
tion, and  discbarge  of  the  executor,  and  the 
county  court  on  that  date  made  its  order  al- 
lowing hia  account,  and  ordering  the  residue 
paid  over  to  Bouck  et  al.,  as  trustees,  in 
trust  for  the  purposes  and  uses  specified  in 
paragraph  14  of  the  will.  The  amount  was 
ascertained  by  appraisal  to  be  $75,734.33. 
Thereupon,  on  the  23d  day  of  June,  1898,  the 
city  of  Osbkosh  paid  over  to  said  trustees 
an  exactly  equal  amount  of  money,  raised 
by  said  city,  to  be  devoted  to  the  purposes 
of  the  library;  whereupon  the  said  trustees, 
on  the  same  day,  paid  and  transferred  all 
said  property,  real  and  personal,  to  the  city 
of  Oshkosh.  Prior  to  such  payment,  the  city, 
by  its  common  council,  duly  accepted  the  do- 
nation, agreed  to  raise  and  did  raise  an  equal 
amount,  and  agreed  that  the  same  should  be 
held  by  the  said  dty  of  Oshkosh  for  the  erec- 
tion of  a  public  library  building  and  the 
maintaining  of  a  pnblic  library,  as  provided 
by  said  will,  and  that  no  part  thereof  should 
be  used  for  any  other  purpose,  and  that  the 
amount  should  be  kept  separate  from  all 
other  funds  of  the  said  city.  The  city  also, 
by  a  special  election  held  in  May,  1895,  de- 
cided. In  compliance  with  section  931,  Rev. 
8t  1878,  to  establish  a  library  and  levy  tax 
therefor.  It  is  also  found  as  a  fact  that 
prior  to  trial  and  judgment  in  circuit  court 
the  city  had  erected  a  public  library  building 
upon  the  homestead  premises,  and  then  was 
maintaining  a  public  library  therein,  and 
bad  performed  all  the  conditions  of  said  gift 
on  its  part  In  August,  1898,  the  heirs  at  law 
of  the  testatrix  and  of  her  deceased  husband, 
Marshall  Harris,  appealed  from  the  final  or- 
der of  the  county  court,  and  especially  from 
that  part  which  assigned  the  residue  of  the 
estate  to  the  trustees  named  for  library  pur- 
poses. On  trial  in  circuit  court  the  order 
of  the  county  court  was  aflSrmed  by  Judg- 
ment entered  April  1,  190Q,  from  which  Judg- 
ment all  of  said  appellants  in  the  court  be- 
low bring  this  appeal. 

Barber  Bros.  (Jones  &  Stevens  and  John  M. 
Olb),  of  counsel),  for  appellants.  Gabe  Bouck 
and  Ghas.  Barber,  for  respondents. 

DODGE,  J.  (after  stating  the  facts).  The 
testatrix,  Abby  S.  Harris,  by  her  will,  now 
before  us,  has  earned  the  right  that  her 
iiame  be  writ  large  among  those  who  loved 
their  fellow  men,  and  has  sought  to  give 
her  charity  practical  efficacy  In  a  most  wise 
and  admirable  field  and  generous  form. 
Much  as  we  must  admire  such  efforts  to  pro- 
aiote  the  welfare  of  her  fellows,  we  are  nev- 
ertheless burdened  with  the  duty  of  testing 
the  scheme  adopted  by  the  testatrix  by  the 
rules  and  limitations  which  the  Legislature 
has  deemed  wise  to  Impose  for  the  protection 
of  the  welfare  of  the  community  In  other  dl- 
rectlona 

The  appellants  contend  that  the  scheme  in- 


volves such  suspension  of  the  power  of  alien- 
ation as  is  forbidden  by  section  2038,  Rev. 
St  1898,  and,  by  section  2038,  Id.,  renders 
void  the  estate  attempted  to  be  conferred  up- 
on the  city  of  Oshkosh.  Further,  they  con- 
tend that,  even  if  such  forbidden  perpetuity 
is  created  only  as  to  the  homestead,  yet  that 
is  sufficient  to  defeat  the  title  to  all  the  prop- 
erty, because  the  use  of  the  rest  is  only 
authorized  for  the  erection  and  maintenance 
of  a  library  upon  the  homestead  premises  as 
a  site.  To  escape  this  objection  and  sustain 
the  devise,  we  are  strongly  pressed  to  hold 
that  our  statute  against  perpetuities  has  no 
application  to  grants  for  charitable  purposes. 
This  subject  would  at  first  glance  appear  to 
have  been  set  at  rest  by  the  decisions  in  De 
Wolf  v.  Lawson,  61  Wis.  469,  21  N.  W.  615, 
50  Am.  Rep.  148,  and  Beurhaus  v.  Cole,  94 
Wis.  617,  69  N.  W.  986,  made  by  consensus  of 
all  members  of  the  court,  wherein  it  was  held 
that  a  grant  of  realty  for  charitable  uses  was 
void  because  It  suspended  the  power  of  alien- 
ation to  the  extent  prohibited  by  section 
2039,  Rev.  St  1898.  Counsel,  however,  urge 
that  expressions  foimd  In  the  opinion  in  Har- 
rington V.  Pier,  105  Wis.  485,  82  N.  W.  345, 
50  L.  R.  A.  307,  76  Am.  St  Rep.  924,  invite 
the  profession  to  believe  that  the  question  Is 
considered  still  an  open  one.  Whether  that 
language,  used  as  it  was  without  mention  of 
the  Cole  Case— indeed,  in  apparent  oversight 
of  the  decision  of  the  question  in  both  the 
former  cases — could  have  been  intended  to 
suggest  a  doubt  as  to  their  authority,  we 
must  confess  that  upon  careful  inspection  it 
may  warrant  some  measure  of  uncertainty 
among  the  profession  upon  this  very  imi>ort- 
ant  subject  This  leads  us  to  the  view  that, 
although  affirmance  of  the  Judgment  might 
result  upon  other  grounds,  we  ought  to  re- 
move any  uncertainty  arising  from  the  cited 
remarks  in  the  Harrington  Case,  and  declare 
the  view  of  the  court  since  the  question  is 
squarely  presented,  and  argued  with  much 
vigor  and  learning.  Of  course,  what  was 
said  in  that  case  had  no  relation  to  anything 
in  fact  decided,  did  not  in  any  wise  lead  to 
nor  support  the  conclusion  reached  by  the 
court.  It  therefore  cannot  be  given  the 
weight  of  authoritative  precedent,  or  war- 
rant hesitation  in  following  the  settled  rule 
of  decision,  if  we  find  such  exists. 

The  question  is  one  purely  of  statatory 
construction.  However  fully  members  of  this 
court  may  believe  in  a  policy  which  would 
permit  perpetuities  in  charitable  grants,  we 
should  transcend  our  rightful  powers  should 
we  attempt  to  establish  or  enforce  such  a  pol- 
icy in  defiance  of  legislative  declaration  of  a 
different  one.  We  may  therefore  dismiss 
from  present  consideration  those  decisions  of 
courts  elsewhere,  acting  under  different  stat- 
utory conditions,  in  support  of  either  a  lib- 
eral or  a  restrictive  policy.  Our  original  stat- 
ute on  the  subject  (sections  14,  15,  c.  56,  Rev. 
St  1849)  was  taken  in  haec  verba  from  New 
York,  and  declared: 
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"Sec.  14.  Svery  fnture  estate  shall  be  void 
In  its  creatioii,  which  shall  suspend  the  ab- 
solute power  of  alienation  for  a  longer  period 
than  is  prescribed  in  this  chapter;  such  pow- 
er of  alienation  is  suspended,  ,when  there  are 
DO  persons  in  being,  by  whom  an  absolute 
fee  Id  possession  can  be  conveyed. 

"Sec.  16.  The  absolute  power  of  alienation 
shall  not  be  suspended,  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than 
during  the  continuance  of  two  lives  In  being 
at  the  creation  of  the  estate,  except  in  the 
single  case  mentioned  In  the  next  section."     I 

In  this  there  is  no  express  exception  of  I 
grants  to  charitable  usee.  The  words  are  gen- 
eral, and  only  In  defiance  of  their  literal  force 
could  any  such  exception  be  allowed.  At  the 
time  they  were  adopted  from  New  York,  no 
court  of  last  resort  had  placed  any  qualifica- 
tion upon  their  literal  meaning.  True,  an 
assistant  vice  chancellor  (Sandford)  had  ex- 
pressed an  opinion  that  charities  were  Intend- 
ed to  be  excepted  (Shotwell  v.  Mott,  2  Sandf. 
Ch.  46),  but  he,  of  course,  spoke  without  final 
authority,  subject  to  review  by  higher  courts. 
The  lltenil  efficacy  of  this  statute  apparently 
was  neither  questioned  nor  affirmed  In  Wis- 
consin until  Kuth  V.  Oberbrunner,  40  Wis. 
23S,  In  1876.  in  which  it  was  decided  that 
tbe  cognate  statute,  section  1,  c.  67,  Rev.  St 
1849  (now  section  2071,  Rev.  St.  1898).  by 
general  language  abolishing  uses  and  trusts, 
was  subject  to  no  exception  in  favor  of  trusts 
for  charities,  and  In  which  It  was  further 
said,  apropos  of  an  objection  that  the  statute 
against  perpetuities  also  rendered  invalid  the 
devise  there  under  consideration,  "We  do  not 
see  bow  the  objection  is  to  be  overcome,  but 
will  not  express  an  opinion  upon  It."  Mean- 
TTbile  tbe  courts  of  New  York,  had  been 
wavering  over  the  construction  of  the  same 
statute  there.  Tbe  court  of  last  resort,  hav- 
ing once  only,  and  that  with  serious  division, 
declared  Itself  In  favor  of  exemption  of  chari- 
ties (Williams  V.  Williams,  8  N.  Y.  625),  had, 
after  several  expressions  of  doubt  and  dis- 
approval of  that  case,  settled  definitely  to 
tbe  contrary  view,  and  overruled  Shotwell  v. 
Mott,  supra,  and  Williams  v.  Williams,  su- 
pra, thereon.  Leonard  v.  Burr,  18  N.  Y.  96. 
107;  Levy  v.  Levy,  33  N.  Y.  97;  Bascom  v. 
Albertson,  34  N.  Y.  584;  Holmes  T.  Mead,  52 
Wis.  332.  Tbe  last  of  these  cases  was  de- 
cided In  1873,  and  all  were  cited  and  com- 
mented upon  In  Ruth  v.  Oberbrunner  In 
1876.  Immediately  thereafter  our  Legisla- 
ture entered  upon  the  task  of  enacting  the 
Revised  Statutes  of  1878,  aided  by  three  com- 
missioners of  broad  learning  and  thorough 
Intimacy  with  such  subjects  as  those  involv- 
ed in  chapters  95  and  96,  Rev.  St  1878.  They 
bad  Ruth  V.  Oberbrunner  and  the  above- 
dted  New  York  cases  before  them,  and  re- 
enacted  tbe  general  prohibition  against  both 
perpetuities  and  trusts,  with  only  certain  spe- 
dfled  exceptions  in  favor  of  certain  chari- 
table grants,  to  wit,  those  to  literary  or  char- 
itable corporations.    Sections  2030,  2081,  Rev. 


St  1878.  The  reViSorw'  notes,  communicated 
to  the  Legislature  as  a  basis  for  their  action, 
make  perfectly  clear  their  understanding 
that  the  words  used  allowed  no  exception  In 
favor  of  charities  except  those  expressed  In 
the  amendment  They  said:  "In  section  2039 
amendment  is  made  to  allow  grants  or  de- 
vises In  perpetuity  to  literary  or  charitable 
corporations.  It  is  thought  that  this  ought 
not  to  be  extended  to  religious  corporations, 
but  left  only  to  those  which  are  formed  for 
advancing  literary  or  charitable  ends.  Tbe 
decision  in  Ruth  t.  Oberbrunner,  40  Wis. 
238,  shows  a  defect  In  tbe  law  as  it  la,  which 
is  generally  admitted  to  require  amendment. 
We  have  endeavored  to  afford  It  wlthont  too 
great  Innovation.  In  that  spirit  It  Is  provided 
that  corporations  under  our  laws  can  alone 
enjoy  the  benefit  of  such  a  grant  because 
they  are  within  legislative  control  under  tbe 
Oonstltutlon,  while  they  can  readily  be  form- 
ed to  possess  all  necessary  powers  for  tbe 
full  enjoyment  of  all  the  benefits  which 
should  follow  such  a  provision  In  tbe  law." 

According  to  all  canons  of  construction, 
such  a  history  as  this  ought  to  exclude  any 
supposition  that  the  Legislature  In  1878  in- 
tended a  further  exception  In  favor  of  all 
grants  for  charitable  purposes.  Such  a  sup- 
position would  convict  them  of  utter  redun- 
dancy in  the  newly  enacted  express  excep- 
tions. It  would  Ignore  the  maxim,  "Kxpres- 
sio  unlus  est  excluslo  alterlus,"  and  would 
deny  to  the  general  words  of  prohibition  their 
natural  meaning  and  force.  As  an  original 
question  of  constructlcHi,  we  should  feel  en- 
tirely clear  that  any  suspension  of  the  abso- 
lute power  of  alienation,  excepting  those  ex- 
pressly exempted  in  the  statute  Itself,  for 
whatever  purpose,  charitable  or  otherwise, 
was  Intended  to  be  prohibited  by  the  Legis- 
lature In  1878.  Such  view  of  the  legislative 
Intent  and '  understanding  is  confirmed  by 
various  enactments  excepting  grants  for  spe- 
cific charitable  purposes.  Illustrations  are 
subdivision  4,  {  661J,  Rev.  St  1898,  author 
izing  grants  to  the  board  of  control  for  any 
purpose  connected  with  Institutions  under 
their  management  and  providing,  "No  such 
conveyance  or  devise  shall  be  subject  to  tbe 
limitations  provided  In  other  cases;"  also 
subdivision  3,  |  389,  Id.,  authorizing  gifts  for 
benefit  of  unlverslly,  "without  being  subject 
to  the  limitations  and  restrictions  provided 
by  law  In  other  cases."  The  latter  enact- 
ment Is  understood  to  have  been  prepared  by 
one  of  the  commissioners  who  drafted  sec- 
tion 2039,  Rev.  St  1878. 

The  Intent  of  tbe  Legislature  being  thus 
clearly  established.  Is  there  any  declaration 
of  this  court  which,  as  a  binding  precedent, 
shonld  control  our  decision  at  the  present 
time?  Counsel  point  to  Dodge  v.  Williams, 
46  Wis.  70,  1  N.  W.  92,  60  N.  W.  1103,  and 
Gould  V.  Taylor  Orphan  Asylum,  46  Wis.  106, 
60  N.  W.  422.  An  examtaiatlon  of  these  cas 
ea  falls  to  disclose  any  attempt  to  construe 
our  statute  forbidding  perx)etuitles  In.  real 
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estate.  In  response  to  very  vigorous  argu- 
ment and  citation  of  authorities  to  show  that 
exception  In  favor  of  charities  is  made  by 
the  English  courts,  with  whom,  and  not  by 
statute,  originated  the  rule  against  perpetui- 
ties in  that  country,  the  court  said,  in  tlie 
former  case  (page  ^,  46  Wis.,  page  1106,  60 
N.  W.):  "The  English  doctrine  of  perpetuities 
applied  to  estates,  both  real  and  personal, 
and  grew  up  by  a  series  of  judicial  decisions. 
Perry  on  Trusts,  {{  377,  879.  It  appears  to 
have  been  applied  to  private  trusts,  but  not  to 
trusts  for  charitable  uses,  which  usually  are 
essentially  and  Indefinitely  permanent  Id.  {{ 
384,  687,  736."  And  then  proceeded  to  quote 
from  Odell  v.  Odell,  10  Allen,  1,  6,  the  reasons 
in  support  of  such  policy.  No  attempt  was 
made  to  declare  that  onr  statute  makers  had 
adopted  tbat  policy,  but  the  statutes  were 
cast  aside  for  the  reason  that  they  applied 
only  to  real  estate,  from  which  consideration 
the  court  proceeded  to  reason  that  ail  grants 
of  personalty,  whether  for  charitable  or  pri- 
vate uses,  were  Intended  to  be  relieved  from 
any  restraints  as  to  perpetuities.  That  tills 
was  the  ground  of  decision  is  rendered  even 
more  obvious  by  the  accompanying  case  of 
Gould  V.  Taylor  O.  A.,  where  It  Is  said  (page 
117,  46  Wis.,  page  423,  50  N.  W.):  "The  same 
view  is  taken  of  the  will  in  this  case  as  of 
the  will  in  Dodge  v.  Williams— that  the  whole 
scope  and  tenor  of  the  will  demonstrate  that 
the  power  of  sale  was  mandatory,  and  that 
it  is  therefore  to  be  considered  as  a  will  of 
personalty  only.  In  this  view,  the  principles 
upon  which  the  charitable  bequests  are  sus- 
tained in  Dodge  v.  Williams  are  as  applica- 
ble to  this  as  to  that  case."  Tbat  no  exemp- 
tion from  the  statute  against  perpetuities  In 
favor  of  charitable  grants  of  realty  was  de- 
clared in  these  two  cases  is  fully  confirmed 
by  the  next  case  on  the  subject,  De  Wolf  v. 
LAwson,  61  Wis.  469,  21  N.  W.  616,  60  Am. 
Rep.  148,  where  was  a  devise  of  realty.  In 
trust  to  rent  the  same  for  20  years,  and  to 
pay  the  net  rents  to  two  specified  churches 
for  the  support  of  the  preaching  of  the  gos- 
pel therein,  admitted  to  be  a  charitable  pur- 
pose. The  devise  was  assailed  by  the  suc- 
cessful counsel  in  Qould  v.  Taylor  O.  A.,  and 
the  opinion  written  by  the  same  justice. 
They  both  assume,  in  brief  and  opinion,  that 
the  statute  prohibits  perpetuities  In  real  es- 
tate for  any  charitable  uses  save  only  such 
as  are  expressly  excepted  by  the  amendment 
of  1S78,  and,  notwithstanding  a  vigorous  con- 
tention that  such  statute  did  not  apply  to 
charities  at  all,  supported  by  citation  of 
Dodge  V.  Williams,  Williams  v.  Williams, 
and  Shotwell  v.  Mott,  the  court  decided  this 
devise  void  because  the  express  exception 
was  too  limited  to  include  it.  Surely,  if 
Dodge  V.  Williams  and  Qould  v.  Taylor  O.  A. 
had  decided  anything  adverse  to  this,  C!ole, 
C.  J.,  and  Mr.  Fish  must  have  known  it 

In  Webster  v.  Morris,  66  Wis.  366,  28  N. 
W.  853,  57  Am.  Rep.  278,  certain  perpetual 
charitable  trusts  were  sustained  by  holding 


tbat  the  estate  was  converted  into  person- 
alty, and  that  "the  statute  applies  only  to 
real  estate."  Again,  as  already  stated,  the 
statute  was  applied  to  charitable  devises  In 
Beurbaus  v.  Cole,  supra,  although  counsel 
tor  the  city  urged  its  nonappllcability  on  the 
same  grounds,  and  cited  the  same  cases  now 
relied  on.  Further,  aftei*  Harrington  v.  Pier, 
already  referred  to,  came  the  case  of  Becker 
V.  Chester,  116  Wis.  90,  91  N.  W.  87.  650. 
where  this  court,  after  great  consideration 
and  debate,  decided  to  adhere  to  the  conclu- 
sion reached  in  Dodge  v.  Williams,  to  the 
effect  that  by  adoption  of  oar  statute  probib- 
Iting  perpetuities  In  real  estate  our  Legisla- 
ture had,  by  implication,  set  aside  tbe  com- 
mon-law rule  against  perpetuities  in  personal 
property.  Tbe  only  basis  of  reason  upon 
which  that  conclusion  could  rest  was  and  is 
that  the  Legislature,  in  enacting  section  15,  c. 
66,  Rev.  St  1849,  intended  to  cover  tbe 
whole  field  of  perpetuities,  to  substitute  en- 
tirely a  statutory  policy  for  the  pre-existing 
court-made  rule  of  policy  of  the  common  law. 
To  hold  that  such  Intent  was  so  clear  that 
it  must  by  implication  annul  the  common  lAw 
as  to  personalty,  which  was  not  within  the 
express  words  of  the  statute,  and  at  the  same 
time  to  rule  that  it  was  not  sufficiently  ob- 
vious to  exclude  the  common-law  rule  as  to 
charities,  which  did  fall  within  tbe  literal 
words  of  the  enactment,  would  be  tbe  height 
of  inconsistency. 

It  is  said,  however,  that  New  York,  whose 
decisions,  following  those  above  cited,  fully 
support  the  doctrine  that  the  legislative 
scheme  or  policy  was  Intended  to  wholly  ab- 
rogate that  of  the  common  law,  has  changed 
its  policy,  and  now  recognizes  charitable 
grants  as  unhampered;  but  this  change  of 
policy  has  not  resulted  from  any  modification 
of  tbe  views  of  its  courts  as  to  the  construc- 
tion, force,  or  effect  of  the  statutes  which  we 
adopted  and  have  maintained.  It  has  been 
accomplished  by  the  Legislature,  which  In 
1893  changed  the  former  statutes.  Trae,  tbe 
enactment  making  the  change  was  given  a 
construction  broader  than  some  might  think 
permissible,  but  none  the  less  the  change  has 
been  accomplished  by  the  Legislature,  and 
not  by  the  judiciary.  Allen  v.  Stevens,  161 
N.  Y.  122,  55  N.  E.  568. 

Onr  conclusion  on  this  subject  Is  both  that 
the  statutes,  as  an  original  question  of  con- 
struction, prohibit  suspension  of  the  power 
of  alienation  for  the  forbidden  period,  wheth- 
er the  grant  be  for  charitable  or  other  par- 
poses,  save  for  the  express  exceptions;  also 
that  all  the  prior  decisions  of  this  court  are 
In  support  of  such  a  construction,  and  the 
question  is  not  an  open  one  in  this  state.  If 
tbe  policy  Is  unwise,  it  can  be  further  modi- 
fled  for  the  future  by  the  Legislature,  with- 
out sacrifice  of  rights  acquired  upon  faith  of 
the  present  statutes  and  the  construction  giv- 
en thereto  by  this  court  during  at  least  29 
years. 

2.  We  must  therefore  proceed  to  consider 
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wkether   tbe   bequests    and   devises    under 
which  respondent  claims  do  Involve  sucb  sus- 
pension of  absolute  power  of  alienation  as  Is 
prohibited  by  sections  2038,  2039,  Rev.   St 
1S88.    Inspection  of  the  will  makes  apparent 
that  tbe  testamentary  scheme  Involves  a  di- 
vision of  tbe  title  Into  two  stages,  and  a 
separation  <^  the  property  itself  Into  two. 
If  not  three,  classes,  to  each  of  which  stages 
of  title  and  classes  of  property  different  rules 
of  law  may  apply.    First,  there  is  a  period 
of  three  years  In  gross  during  which  all  the 
property  Is  permitted  to  remain  in  the  bands 
of  three  trustees,  and  Is  claimed  to  be  in- 
alienable within  tbe  prohibition   of  section 
2039,  Id.     While  the  question  was  perhaps 
an  open  one  in  Wisconsin  at  tbe  time  this 
case  was  tried  at  circuit,  it  la  now  settled 
that  tbe  present  statute  permits  suspension 
of  the  power  of  alienation  for  a  gross  term 
not  exceeding  21  years.     Kopmeler's   Will, 
113  Wis.  233,  89  N.  W.  134.     Hence  tbe  rul- 
ing of  tbe  circuit  Judge  sustaining  the  devise 
as  against  tills  objection  has  already  been 
confirmed  by  this  court    Again,  the  conten- 
tion tliat  tbe  fund  to  be  realized  out  of  all 
the  property,  real  and  personal,  apart  from 
the  homestead,  Is  so  tied  up  in  perpetuity, 
even  after  it  reaches  tbe  city,  as  to  be  for- 
bidden. Is  very  completely  overruled  by  tbe 
recent  decision  In  Becker  v.  Chester,  115  Wis. 
90, 91  N.  W.  87,  650,  and  tbe  cases  there  cited. 
We  there  held,  In  reafilrmatlon  of  the  doc- 
trine of  Dodge  V.  Williams,  46  Wis.  70,  1 
N.  W.  92,  50  N.  W.  1103,  that  neither  statute 
nor  rule  of  common  law  in  this  state  pro- 
hibits perpetuities  In  personalty.     We  also 
held  that  the  absolute  power  of  alienation 
of  real  estate  is  not  suspended,  within  tbe 
pnrview  of  the  statute,  when  a  trustee  or 
other  donee  of  tbe  legal  title  Is  given  power 
and  authority  to  sell  and  make  conveyance  of 
complete  title.    Sucb  power  and  authority  is 
by  the  present  will  expressly  conferred  both 
opoD  the  Intermediate  trustees  and  upon  tbe 
city  with  reference  to  all  real  estate  except 
the  homestead.     This  consideration  suffices 
to  overcome  the  contention  In  baud  without 
passing  upon  the  further  question  whether 
that  authority  to  sell  is  not  integral  to  so 
obvious  a  scheme  to  reduce  the  whole  to  a 
fnnd  as  to  work  an  equitable  conversion  of 
the  whole  Into  personalty,   within   the  doc- 
trine of  Dodge  V.  Williams,  supra,  and  Re 
Alblston's   Est    (Wis.)   94   N.   W.    169,   and 
many  intervening  cases. 

Thus  we  are  brought  to  tbe  question 
whether,  after  tbe  homestead  reached  tbe 
dty  of  Oshkosh,  the  absolute  power  of  aliena- 
tion was  to  be  so  suspended  that  the  stat- 
nte  renders  void  the  estate  attempted  to  be 
conferred  upon  that  corporation.  That  such 
estate  was  a  future  one  at  the  time  tbe  will 
took  effect  cannot  be  doubted,  for  there  in- 
tervened the  vesting  of  legal  title  In  the  three 
trnrtees,  Bouck  et  al.,  for  a  term  not  ex- 
ewding  three  years.  If  the  grant  to  the  city 
was  at  trustee  merely,  witb  the  equitable 


beneficial  Interest  In  others,  suspension  of 
the  power  of  alienation  would  probably  be 
obvious,  for  the  Instrument  conferring  the 
legal  title  upon  the  city  by  most  obvious  im- 
plication restrains  It  In  perpetuity  from  ever 
parting  with  that  parcel  of  land.  Restraint 
upon  alienation  Is  not  inconsistent  with  a 
mere  legal  title  In  trust  for  others,  and  its 
disobedience,  or  any  abandonment  of  tbe  en- 
Joined  use,  may  be  prevented  by  a  court  of 
equity  at  tbe  Instigation  of  those  who  are 
to  enjoy  the  benefits  as  cestuls  que  trustent 
Kopmeler's  Will,  113  Wis.  233,  89  N.  W.  134. 
It  becomes  Important  then,  to  ascertain  what 
sort  of  title  to  tbe  homestead  the  will  directs 
to  be  conveyed  to  the  city  of  Oshkosh.  In 
considering  the  quality  of  sucb  title,  It  Is  first 
to  be  noted  that  tbe  will  nowhere  declares 
that  such  land  Is  to  be  held  in  trust  by  the 
city.  The  sole  declaration.  Is  that  the  prop- 
erty is  to  be  conveyed  to  the  city  absolutely 
for  use  in  constructing  and  maintaining  a 
library  building  and  public  library  upon  the 
specified  lots.  Of  course,  the  presence  or  ab- 
sence of  words  declaring  an  estate  to  be  In 
trust  Is  not  conclusive,  though  they  may 
be  more  or  less  significant  of  the  purpose  In 
the  grantor's  mind.  Davles  v.  Davles,  109 
Wis.  129,  85  N.  W.  201;  Re  Kopmeler  Will, 
113  Wis.  237,  89  N.  W.  134.  The  question 
Is  whether  the  testator's  intent  Involved  the 
elements  of  a  trust  as  known  to  the  law. 
The  most  Important  of  those  elements  Is  a 
severance  of  the  legal  title  witb  power  of 
control  over  the  property  from  the  beneficial 
interest  therein.  If  the  donee  of  the  legal 
title  is  to  control  and  manage  the  property 
entirely  for  bis  own  benefit  there  Is  no  trust 
1  Perry,  Trusts  (4tb  Ed.)  {  13.  "A  trust  ex- 
ists where  the  legal  Interest  is  in  one  person 
and  the  equitable  Interest  In  another."  Wal- 
lace V.  Wnlnwrlght  87  Pa.  263.  The  trusts 
authorized  by  our  statute  must  be  "for  the 
beneficial  Interest  of  any  person  or  persons" 
—of  course,  other  than  the  trustee.  Subdi- 
vision 6,  <  2081,  Rev.  St  1898.  Mr.  Perry 
says,  ubi  supra:  "But  no  person  can  be  both 
trustee  and  cestui  que  trust  at  tbe  same 
time,  for  no  person  can  sue  a  subpcena 
against  himself.  Therefore,  if  an  equitable 
estate  and  a  legal  estate  meet  in  the  same 
person,  the  trust  or  confidence  is  extinguish- 
ed, for  tbe  equitable  estate  merges  in  the 
legal  estate."  Obviously,  a  deed  of  premises 
to  A.,  to  be  used  by  him  only  for  a  residence 
for  himself,  would  not  create  a  trust  It 
would  create  merely  some  form  of  legal  title, 
either  complete  or  limited,  and  the  right  to 
insist  on  sucb  limits  would  be  a  legal  one. 
The  devise  under  consideration  seems  almost 
as  simple  as  the  last  Illustration.  The  land 
in  question  Is  given  to  be  used  as  a  site  for 
a  public  library.  Tbe  maintenance  of  a  pub- 
lic library  and  ownership  of  a  site  therefor 
is  one  of  the  strictly  corporate  functions  of 
the  corporation  to  which  legal  title  is  given. 
Sections  931,  936,  Sanborn  &  B.  Ann.  St.; 
section  1,  c.  2,  and  subdivision  29,  (  4,  &  6, 
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of  Osbkosh  Charter.  (Cbapter  69,  p.  321, 
Laws  1891.)  Tbe  only  person  to  be  benefited 
is  the  corporation,  the  city.  True,  every  citi- 
zen as  an  Individual  is  Interested,  but  all 
«f  the  citizens  so  interested  together  malce 
op  the  corporation,  the  city  of  Oshkosh.  It 
Is  indistinguishable  in  principle  from  a  grant 
3f  land  to  be  used  only  for  a  city  hall  or  an 
engine  house.  If  such  parcel  of  land  were 
conveyed  to  third  persons,  to  hold  in  trust 
for  the  purpose  of  allowing  the  city  to  erect 
and  maintain  thereon  its  public  library,  or 
.other  specified  municipal  building,  could 
there  be  any  doubt  that  the  city,  as  a  cor- 
poration, would  be  the  cestui  que  trust,  and 
the  only  party  entitled  to  subpoena  against 
the  trustee  to  enforce  such  trust?  Certainly 
not  But  if  the  city  be  the  owner  of  the 
beneficial  interest  when  the  legal  title  is  held 
by  another,  it  Is  no  less  so  because  that 
legal  title  is  held  by  itself  for  the  same  uses. 
In  case  of  an  individual  holding  to  his  own 
use,  as  above  illustrated,  the  absence  of  any 
trust  Is  so  plain  that  we  find  no  decided 
case  discussing  It,  except  perhaps  one  cited 
by  Perry,  where  the  legal  title  descended  to 
one  already  holding  the  equitable.  Good- 
right  V.  Wells,  2  Doug.  771.  But  mental  con- 
fusion seems  to  have  been  not  infrequent 
In  cases  of  corporations  vested  with  legal 
title  for  a  specified  purpose.  This  perhaps 
is  not  surprising,  as  the  mind  naturally  turns 
to  a  distinction  between  a  corporation  and 
the  Individuals  composing  it  The  decided 
cases  are  numerous,  however,  which  declare 
the  conclusion  that  U  the  use  limited  Is 
distinctively  and  purely  a  corporate  one,  the 
corporation  itself  holds  the  beneficial  or 
equitable  right  which  therefore  merges  in 
the  legal  title,  If  that  also  be  held  by  it  The 
right  of  individuals  interested  in  the  use  of 
the  property  Is,  as  members,  to  compel  the 
corporation  to  perform  Its  duties  as  a  cor- 
poration, not  as  cestuls  que  tmstent  to  reg- 
ulate its  conduct  as  a  trustee.  Williams  v. 
Williams,  8  N.  T.  625,  536;  Levy  ▼.  Levy,  33 
N.  Y.  07,  117;  Le  Couteulx  v.  Buffalo,  Id. 
333;  Wetmore  ▼.  Parlcer,  52  N.  T.  451,  459; 
VaU  v.  I*  I.  Ry.,  106  N.  T.  283,  12  N.  B. 
607,  60  Am.  Rep.  449;  Fosdick  v.  Hempstead, 
125  N.  Y.  581,  589,  26  N.  E.  801,  11  L.  R.  A. 
715;  Beurhaus  t.  Cole,  94  Wis.  617,  627, 
69  N.  W.  986;  Fits  Gerald  v.  Big  Rapids,  123 
Mich.  281,  82  N.  W.  68;  2  Dillon,  Mun.  Corp. 
(4th  Ed.)  t  666  et  seq.  We  can  see  no  escape 
from  the  conclusion  that  this  homestead  is 
directed  to  be  conveyed  to  the  city  of  Osh- 
kosh for  its  own  corporate  use  as  a  municipal 
corporation;  that  both  legal  title  and  ben- 
eficial Interest  are  held  by  It  In  the  same,  to 
wit  Its  corporate,  capacity.  Hence  no  trust 
Is  created  or  imposed  upon  It 

This  being  so,  and  the  direction  of  the  will 
being  that  the  property  be  conveyed  to  it 
absolutely,  with  no  limitation  except  such  as 
results  from  tie  direction  that  a  public  li- 
brary be  perpetually  maintained  thereon  by 
expenditure  of  all  the  Income  of  the  fund  con- 


sisting of  the  devised  property  and  the  eqnal 
sum  contributed  by  the  city,  the  title  taken 
is  a  fee;  either  fee-simple  absolute  or  a  base 
or  conditional  fee,  according  as  the  limitation 
be  considered  repugnant  to  the  grant,  and 
void,  or  a  valid  condition  subsequent  upon 
which  title  shall  determine.  Section  202(;. 
Rev.  St  1898;  1  Washburn,  Real  Prop.  (5Ui 
Ed.)  p.  83. 

The  taking  of  such  complete  title  is,  bow- 
ever,  subject  to  the  further  inquiry  whether 
the  attempted  limitations  upon   tbe   use  or 
disposal  bring  the  situation  within  the  stat- 
ute against  perpetuities,  so  as  to  render  the 
attempted  estate  void.    That  then,   is   the 
next  question.    When  a  fee  Is  granted,  Um- 
Itatlons  Inconsistent  with  a  fee,  eitber  on  the 
use  or  on  the  grantee's  freedom  of  convey- 
ance, are  deemed  to  be  void,  as  repugnant 
to  the  main  purpose  of  the  gr&nt,  unless,  by 
reasonably  direct  language,  disobedience  of 
such  limitations  is  declared  a  condition  sub- 
sequent upon  which  the  title  conveyed  is  to 
terminate.     Tbe   law  does  not  permit   the 
grantor  to  convey  full  title  to  land,  and  yet  to 
restrain  the  conduct  of  the  grantee  with  ref- 
erence thereto  in  respects  essential  to  a  fee, 
though  equity  does  recognize  such  a  power 
when,  and  only  when,  a  trust  is  created  as 
hereinbefore  explained.    Saxton  v.   Webber, 
83  Wis.  617,  626,  63  N.  W.  005,  20  L.  R.  A. 
509;    Van  Osdell  ▼.  Champion,  89  Wis.  661, 
665,  62  N.  W.  639,  27  L.  R.  A.  773,  46  Am. 
St  Rep.  864;   Zlllmer  v.  Landguth,  94  Wis. 
607,  69  N.  W.  568;   Re  Kopmeler's  Will,  su- 
pra.   If  the  limitations  upon  the  city's  ose 
and  disposal  of  the  property  conveyed  to  it 
"absolutely,"  and  therefore  in  fee,  are  mere 
limitations,  and  so  repugnant  to  the  grant  as 
to  be  void  under  the  rule  of  the  above  cases, 
of  course  there  is  no  suspension  of  power  of 
alienation,  for  then  the  title  would  be  In  fee- 
simple  absolute,  with  full  power  In  the  city 
to  convey  at  any  time.    Whether  that  Is  the 
true  situation  we  do  not  decide,  for  the  view 
next  to  be  expressed  renders  such  decision 
unnecessary  to  the  Issues  now  presented.    If 
tbe  Intent  of  the  testator  was  merely  to  vest 
a  fee  in  the  city  upon  condition  subsequent 
that  it  should  terminate  and  be  divested  up- 
on failure  to  use  the  homestead  as  a  library 
site,  or  to  devote  all  Income  from  tbe  other 
property  to  maintenance  of  a  public  library, 
then,  as  we  hold  that  no  equitable  title  Is 
created,  it  follows  that  the  rest  of  the  legal 
title  is  in  some  one  else,  either  vested  or  con- 
tingent, or  both  vested  and  contingent    Ei- 
ther there  is  remainder  to  the  class  composed 
of  the  heirs  of  testatrix  and  those  of  her  hus- 
band, or  a  reversionary  right  by  descent  in 
the  heirs  of  testatrix  alone.    Whether  one  or 
the  other  Is  immaterial,  for  In  either  case  the 
Interest  of  remaindermen  or  reversioners  U 
vested,  within  the  definition  of  our  statute 
pertaining  to  the  subject  of  perpetuities  (sec- 
tion 2037,  Rev.  St  1898),  which  declares  an 
estate  to  be  vested  "when  there  is  a  persoi 
in  being  who  would  have  an  Immediate  rigb> 
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to  the  possession  of  tbe  lands  upon  tbe  ceas- 
ing of  tbe  Intermediate  or  precedent  estate." 
ObTlonsly.  if  the  city's  Intermediate  estate 
were  to  terminate  at  tbls  moment,  the  per- 
sona entitled  to  take  as  remaindermen  or  re- 
rersloners  are  In  being.  This  subject  and 
the  meaning  of  this  statute  are  so  fully  treat- 
ed In  Re  Moran's  WUl  (Wis.)  96  N.  W.  367, 
that  nothing  more  need  be  said  thereon.  If 
tbe  future  legal  estate  is  vested,  then  the 
power  of  alienation  is  not  suspended  within 
the  force  of  those  words  In  our  statutes,  as 
explained  in  the  Moran  Case.  Coster  t.  Lor- 
Ulard,  14  Wend.  265. 

We  therefore  conclude  and  hold  that  (a)  the 
title  conferred  upon  the  city  Is  not  In  trust, 
bnt  a  fee;  (b)  If  the  restraints  upon  use  or 
disposal  of  tbe  homestead  are  limitations 
merely,  tbey  are  so  repugnant  to  tbe  grant 
as  to  be  void;  and  (c)  if  a  condition  subse- 
quent is  imposed  thereby,  so  that  on  breach 
of  those  limitations  the  fee  Is  to  determine, 
tbe  future  estate  in  possession  dependent  up- 
on such  condition  is  so  vested  that  tbe  abso- 
lute power  of  alienation  is  not  meanwhile 
snspended;  and,  ultimately,  that  the  devise 
fiist  to  trustees,  and  then  to  the  city  of  Osh- 
kosh.  Is  valid. 

It  is  urged  by  appellants  that  such  conclu- 
sion as  -we  have  now  reached  conflicts  with 
the  decision  In  Beurhaus  ▼.  Cole,  supra,  In 
which  case  two  parcels  of  real  estate  were 
granted  to  tbe  city  of  Watertown  "in  trust?' 
to  be  used  In  perpetuity,  one  as  the  location 
tor  "a  home  for  aged  and  poor  people  of  the 
dty,"  the  other,  outside  the  city  limits,  as  "a 
driving  park  and  agricultural  grounds."    Tbe 
obvious  distinction  between  the  two  cases  Is 
that  in  tbe  present  we  conclude  that  no  trust 
vas  created,  while  In  the  former  It  was  con- 
ceded by  both  litigants  and  assumed  by  tbe 
coart  that  the  only  title  conferred  on  the  city 
was  in  trust  and  as  trustee,  so  that  express 
or  necessarily   implied   prohibition    against 
alienation  was  eCTectual.    Whether  the  court 
might  have  reached  a  different  view  as  to  the 
qnality  of  tbe  title  granted  as  to  one  or  other- 
o(  tbe  parcels  of  land,  had  the  question  been 
raised  and  investigated,  we  need  not  decide, 
Ita  ultimate  decision  was  based  on  an  assum- 
ed condition  which  does  not  exist  here.    It 
may  properly   be   remarked,   however,   that 
there  were  circumstances  in  the  Cole  Case, 
absent  here,  tending  to  support  at  least  the 
contention  that  only  a  trust  title  was  grant- 
ed.   The  language  of  the  will  very  clearly  ex- 
pressed such  an  Intent    Tbe  purpose,  certain- 
ly as  to  tbe  home  for  aged  and  poor,  was  far 
less  clearly  for  the  sole  and  exclusive  pur- 
pose of  tbe  municipal  corporation,  although  It 
might  have  been  sufficiently  germane  and 
aidfnl  to  its  general  purposes  to  enable  It  to 
accept  a  donation  of  property  to  be  so  appli- 
ed.   There  is  authority  to  the  effect  that  a 
mnnldpal  corporation  has  Inherent  power  to 
receive  gifts  of  property  In  trust  to  promote 
purposes  not  so  strictly  municipal  that  a  city 
could  undertake  them  originally  at  general 


expense.  Maynard  v.  Woodard,  36  Mich.  423, 
426;  Chambers  v.  St.  Louis.  28  Mo.  543,  649; 
Vidal  V.  Glrard's  Ex'rs,  2  How.  127,  11  L.  Ed. 
205;  Perln  v.  Carey,  24  How.  465,  505,  16  L. 
Bd.  701.  Whether  such  power  rests  in  our 
Wisconsin  municipal  corporations,  however, 
we  need  not  decide  In  distinguishing  this  case 
from  Beurhaus  v.  Oole,  for  the  reasons  stated. 
If  the  assumption  of  a  trust  In  that  case  was 
not  warranted  by  tbe  facts,  it  was  by  con- 
sensus of  the  litigants. 

For  tbe  reasons  stated,  we  hold  that  tbe 
assignment  and  distribution  of  certain  por- 
tions of  the  estate  to  the  trustees,  Bouck  et 
al.,  for  the  purposes  expressed  In  the  final 
order  of  the  county  court,  was  In  accordance 
with  law,  and,  tbcre  being  no  other  complaint 
of  that  order,  that  Its  affirmance  by  the  cir- 
cuit court  was  without  error. 

Judgment  afbrmed. 

MARSHALL,  J.  (dissenting  upon  a  pri- 
mary question,  but  concurring  In  the  Judg- 
ment). The  inspired  apostle  proclaimed  more 
than  1800  years  ago:  "Charity  never  fall- 
etb."  That  sentiment  has  ever  dwelt  in  the 
beait  of  man  as  the  better  part  of  him.  It 
has  been  crystallized  into  the  governmental 
system  of  every  civilized  community  and  in 
none  more  significantly  than  those  blessed 
with  the  common  law.  Courts  of  chancery 
have  been  for  centuries,  and  from  their  earli- 
est history,  its  special  guardian.  In  their 
administration  It  vr&B  always  assumed  that 
the  Idea  that  "charity  never  falleth"  was  so 
thoroughly  entrenched  as  tbe  public  policy 
of  organized  society  that  no  written  law 
should  be  deemed  to  Involve  an  assault  upon 
It  In  the  absence  of  language  therein  spe- 
cializing to  the  contrary.  By  that  rule  of 
construction  no  serious  difficulty  was  ever 
fouud  In  excluding  charities  from  the  scope 
of  general  language  In  legislative  enact- 
ments, not  mentioning  them  specially,  or 
from  common  Judicial  rules  as  to  property, 
whenever  the  claim  was  made  that  freedom 
to  deal  therewith  as  regards  conveyances 
thereof  to  charitable  uses  was  Invaded  there- 
by. When  devises  of  land  to  corporations 
were  restricted  by  enactments  in  general 
terms,  the  court  easily  held  that  such  disposi- 
tions nevertheless  could  be  freely  made  for 
charitable  uses;  that  If  the  law  would  not 
permit  the  corporation  grantee  to  take  the 
rule  should  apply  that  "a  trust  shall  never 
fall  for  the  want  of  a  trustee."  When  the 
courts  came  to  deal  with  the  statute  of  43 
Elizabeth,  c.  4,  defining  specifically  what 
should  be  deemed  of  a  charitable  nature, 
there  was  no  hesitancy  in  holding  that  the 
scope  of  the  enactment  extended  beyond  the 
letter  thereof,  including  everything  within  its 
spirit.  "Charity  never  falleth"  was  the  ef- 
fective guiding  star  of  chancery  at  every 
step,  wherever  there  was  room  within  the 
broad  field  of  Judicial  power  to  follow  It  that 
far  without  violating  any  unquestionable  law 
to  the  contrary.    The  same  spirit  has  dora- 
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inated  the  courts  of  this  country  no  less  tban 
those  of  England,  they  assuming,  as  to  stat- 
utory enactments  regarding  trusts  and  per- 
petuities, that  charities  were  not  In  the  leg- 
islative mind  where  not  expressly  mention- 
ed. Having  convictions  along  those  lines 
coming  from  long  ^d  patient  study  of  the 
history  of  the  subject,  ancient  and  modem, 
and  convictions  that  our  legislative  and  ju- 
dicial history,  as  a  whole,  are  in  Imrmony 
therewith,  notwithstanding  a  high  regard  for 
the  deliberate  judgment  of  my  Brethren,  that 
commonly  causes  doubt  as  to  the  correctness 
of  my  own  view  when  contrary  thereto,— 
that  the  opinion  in  this  case  at  first  impress- 
ed me  with  a  feeling  of  astonishment,  is  most 
natural.  Time  for  reflection,  necessary  for 
bearings  to  be  taken  regarding  what  judicial 
duty  required  from  my  standpoint— whether 
It  would  be  satisfied  by  a  mere  protest  or 
more  was  demanded— left  me  In  such  doubt 
as  to  any  probability  of  good  resulting  from 
proclaiming  my  views,  that  silence  in  that 
regard  for  a  time  seemed  best.  But  later  It 
seemed  that  I  had  no  right  to  take  that 
course  in  the  face  of  the  many  evidences  we 
have  of  good  springing  from  the  free,  inde- 
pendent personal  expression  of  judicial  views 
in  a  situation  like  this.  "Cast  thy  bread  up- 
on the  waters  and  ye  shall  find  it  after  many 
days,"  may  well  be  a  guide  in  the  circum- 
stances before  us,  where  such  a  great  public 
question  is  Involved.  So,  with  faith  rather 
than  hope  as  to  beneficial  results,  I  take  up 
the  burden  of  discharging  the  duty  tliat 
seems  to  call  for  the  labor. 

The  public  misfortune  that  would  be  in- 
volved in  a  loss  of  the  great  charity  which 
the  benevolent  woman  designed  for  the  peo- 
ple of  her  city  has  been  averted,  but  by  pure 
accident,  so  to  speak,  since  It  does  not  seem 
likely  that  she,  or  her  advisers,  had  in  mind 
at  the  time  her  scheme  was  put  in  form 
that  invention  of  courts,  made  to  permit 
avoidance  of  the  statute  on  the  subject  of 
perpetuities,  tliat  a  conveyance  to  a  corpora- 
tion for  a  particular  purpose  of  a  charitable 
nature  does  not  create  a  use  or  involve  a 
trust  implying  an  equitable  title  in  others, 
but  is  a  conveyance  of  the  whole  title  sub- 
ject to  be  defeated  upon  a  condition  subse- 
quent; nor  have  in  mind  the  conditions  sub- 
sequent, expressly  embodied  in  the  devise,- 
as  a  means  of  saving  the  creation  from  being 
destroyed  by  the  statute.  It  is  not  probable 
that  any  one  concerned  In  the  matter  sus- 
pected want  of  power  In  the  donor  to  do  with 
her  own  what  she  wished,  the  purpose  being 
public  and  there  being  no  fatal  indeflniteness 
in  her  creation. 

It  is  much  to  be  regretted  that  this  court, 
upon  a  review  of  its  entire  judicial  history, 
has  reached  the  conclusion  that  It  must  stand 
substantially  alone  in  holding  that  the  gen- 
eral language  of  statutes  on  the  subject  of 
perpetuities  covers  property  devoted  by  deed 
or  devise  to  charitable  purposes.  That  the 
law  is  otherwise  elsewhere,  and  well  nigh 


universally  so,  we  may  safely  assert  That 
cannot  be  successfully  challenged.  Tho 
courts  of  New  York,  though  starting  right, 
drifted  with  most  disastrous  results  Into  er- 
ror. This  court  followed  suit  to  some  degree, 
though  not  always  consistently  or  fatally,  as 
I  shall  endeavor  to  show,  till  this  case  w^as 
reached.  After  half  a  century  of  misfor- 
tune resulting  from  the  departure  from  Wil- 
liams V.  Williams,  8  N.  Y.  525,  the  New  York 
court,  in  Allen  v.  Stevens,  161  N.  Y.  122,  55 
N.  E.  568,  declared.  In  effect,  that  Its  course 
in  tliat  regard  was  a  most  lamentable  mis- 
take and  It  proceeded  to  completely  efface 
such  mistake,  pointing,  it  is  true,  to  a  legis- 
lative enactment  as  calling  for  such  action, 
but  without  justification,  it  would  seem.  In 
the  light  of  ordinary  judicial  rules.  We  will 
refer  to  that  subject  at  length  later. 

Some  reference  seems  proper,  if  not  neces- 
sary, to  the  statement  found  in  the  opinion 
of  my  Brethren,  that  counsel  for  respondent 
in  their  brief,  made  an  unwarranted  use  of 
Harrington  v.  Pier,  105  Wis.  485,  82  N.  W. 
345,  50  L.  R.  A.  307,  76  Am.  St  Rep.  924,  In 
that  they  gave  heed  to  obiter  discussion  In 
the  opinion.  The  court  used  this  language 
in  the  opinion  here:  "Counsel  urge  that  ex- 
pressions found  in  the  opinion  in  Harrington 
T.  Pier,  105  Wis.  485  [82  N.  W.  345,  50  L. 
R.  A.  307,  76  Am.  St  Rep.  924],  invite  the 
profession  to  believe  the  question  Is  still  an 
open  one,"  referring,  as  will  be  seen,  to  che 
question  of  whether  realty  conveyed  in  trust 
for  a  charitable  use  is  excepted  from  the 
statute  on  the  subject  of  perpetuities.  Now 
we  have  searched  the  brief  of  counsel  'with 
all  the  care  we  can  devote  to  the  matter  In 
order  to  discover  what  "expressions"  are  re- 
ferred to,  but  cannot  find  anything  that  at 
all  satisfies  the  court's  suggestion,  except 
language  to  the  effect  that  in  the  Harrington 
Case  the  reasoning  and  conclusion  of  the 
New  York  court  in  Levy  v.  Levy  and  Holmes 
V.  Mead  were  rejected,  and  the  doctrine  of 
Williams  V.  Williams  approved.  Such  lan- 
guage, with  the  context  thereof,  fairly  shows 
that  what  was  said  In  the  Harrington  Case, 
■which  was  in  counsel's  mind,  without  mis- 
apprehension as  to  its  Import,  had  reference 
solely  to  the  question  of  whether  charitable 
trusts  must  be  tested  by  the  essentials  of  pri- 
vate trusts  as  to  definlteness  of  beneficiaries 
to  enforce  the  trust.  That  must  have  been 
overlooked  by  my  Brethren.  We  venture  the 
assertion  that  not  a  word  can  be  found  in  the 
Harrington  Case  suggesting  that  the  statute 
on  the  subject  of  perpetuities  does  not  apply 
to  realty  in  a  case  like  this.  Four  minor 
subjects  were  presented  for  decision:  First 
Does  the  doctrine  of  equitable  conversion  ap- 
ply to  the  facts?  Second.  Is  the  purpose  to 
which  the  property  was  bequeathed  of  a 
charitable  nature?  Third.  Must  a  charitable 
trust  be  tested  by  the  essentials  of  a  private 
trust  as  to  definlteness  of  beneficiaries? 
Fourth.  Is  there  any  law  in  this  state  on  the 
subject  of  perpetuities  respecting  personal 
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property?  No  other  question  was  decided  or 
adverted  to.  Williams  t.  Williams  was  re- 
ferred to  with  approval  as  to  the  third 
proposition,  it  being  said  that  wlille  New 
York  departed  from  the  Wllllama  Case  so 
tar  tliat  it  took  the  aid  of  a  leglslatlye  en- 
actment to  accomplish  the  return,  this  court, 
tboagb  it  went  astray  in  Ruth  ▼.  Oberbmn- 
ner,  made  a  quick  return  in  Dodge  v.  Wil- 
liamB.  That  was  distinctly  affirmed  in  Hood 
V.  Dorer,  107  Wis.  149.  82  N.  W.  646.  It  to 
not  InvolTed  in  this  case,  and  if  it  were  of 
course  no  one  would  question  the  soundness 
of  the  previous  decision.  Further,  care  was 
taken  in  the  Harrington  Case,  from  the  be- 
ginning to  the  end,  to  restrict  the  decision  to 
personal  property.  It  was  therefore  sutH- 
dent  for  the  purpose  of  this  case  to  so  state. 
Why  the  occasion  was  taken  to  dlgrnlfy<the 
claim  of  counsel,  if  there  were  such  claim, 
that  there  was  a  shadow  of  a  reason  for  sup- 
posing the  case  went  further,  and  make  that 
a  basis  for  treating  the  subject  of  whether 
charities  are  within  our  statutory  prohibi- 
tion as  to  suspending  the  absolute  power 
of  alienation,  we  cannot  perceive.  It  is  sug- 
gested that  tile  contrary  doctrine  in  De  Wolf 
V.  Lawson  and  Beurhaus  v.  Cole  was  over^ 
looked.  Enough  has  been  said  to  show  that 
nothing  decided  on  the  subject  in  either  of 
those  cases  was  involved  in  the  Harrington 
Case.  There  is  not  the  remotest  suggestion 
In  either  as  to  whether  indeflniteness  of  ben- 
eficiaries is  fatal  to  a  charitable  trust  There 
was,  therefore,  no  occasion  whatever  to  refer 
to  them  in  the  connection  suggested  by  the 
court  De  Wolf  t.  Lawson  was  referred  to 
on  another  branch  of  the  case  as  to  a  conclu- 
sion since  affirmed  and  most  distinctly  in  this 
case.  Perhaps  it  would  have  been  better,  in 
connection  with  the  express  restriction  of  the 
decision  to  personalty,  to  refer  to  Beurhaus 
V.  Cole  as  holding  to  a  contrary  rule  as  to 
realty.  But,  whatever  the  cause  was  for  the 
omlsston.  It  was  participated  In  by  all  the 
members  of  the  court  That  cause.  In  my 
judgment  was  twofold:  First  the  case  did 
not  affect  any  question  considered  or  decided; 
second,  the  question  decided  in  the  former 
case  (Ud  not  receive  such  consideration  as 
to  leave  any  lasting  impression  upon  the 
mind  of  any  member  of  the  court 

It  may  be  that  that  part  of  my  Brethren's 
opinion  above  discussed  goes  upon  the  theory 
that  a  proposition  decided  in  the  Harrington 
Case,  though  presented  for  decision  and  vital 
to  the  right  of  the  matter  in  some  aspects 
thereof,  was  not  germane  thereto  because 
not  necessarily  decided,  some  other  point  be- 
taig  dectelTe  of  the  case,  in  any  aspect  there- 
of, hence  that  such  proposition  might  have 
been  entirely  omitted,  and  the  discussion 
thereof  be  properly  regarded  as  obiter.  I 
cannot  think  for  a  moment  that  such  a  posi- 
tion would  be  considerately  taken,  and  1 
have  the  strongest  evidence  thereof  in  this 
case  where  the  grounds  are  stated  for  the 


decision,  as  we  ivlll  hereafter  show.  If  I  am 
wrong  in  this,  then  the  suggest:..n  for  wUch 
I  have  endeavored  to  assign  a  possible  rea- 
son presents  a  matter  of  great  importance 
as  regards  the  application  of  other  cases  to 
the  primary  subject  under  consideration,  so 
we  will  give  attention  thereto. 

We  deem  it  well  settled  that  it  is  proper  to 
consider  and  decide  every  question  on  appeal 
that  might  Influence  the  final  result  in  any 
aspect  of  the  matter.  Dodge  v.  Williams  is 
a  striking  example  of  that  method  of  Ju- 
dicial treatment  of  a  subject,  and  the  regard 
which  has  been  shown  for  the  points  decided 
by  such  treatment  is  a  clear  demonstration 
of  what  I  have  said.  The  case  is  peculiarly 
significant  because  what  is  there  said  in  de- 
ciding a  nonessential  proposition,  and  the 
conclusion  reached,  after  being  referred  to 
repeatedly  by  individual  Justices  in  subse- 
quent cases  as  obiter,  were  later  decided  to 
be  Judicial  determination  of  the  highest  im- 
portance. There,  counsel  who  attacked  the 
trust  appealed  to  the  statutes  on  the  subject 
of  perpetuities  and  trusts.  It  would  have 
been  sufficient  for  that  to  have  said  that  such 
statutes  were  confined  to  realty.  However, 
evidently  considering  thaf  such  treatment  of 
the  matter  would  not  be  in  all  respects  a 
fair  response  to  the  argument  of  distin- 
guished counsel  in  the  case,  the  court  pro- 
ceeded to  show  that  the  policy  that  dictated 
the  statutes  did  not  Include  charities.  On 
that,  reference  to  the  fact  that  the  common- 
law  doctrine  was  in  harmony  therewith  was 
proper,  and  such  reference,  in  efTect,  was  a 
decision  on  the  subject  holding  that  our  stat- 
utes should  be  so  regarded;  yet  the  court,  ex 
industria,  kept  the  door  open  on  that  ques- 
tion as  to  realty,  using  language  to  Indicate 
that  what  was  said  was  not  to  be  deemed  an 
authoritative  decision  on  that  subject  The 
question  was  legitimately  suggested  for  argu- 
ment, and  was  decided,  though  not  generally, 
because  of  the  restriction  which  the  court 
placed  upon  it  That  must  be  so  upon  the 
general  rule  that  all  questions  assumed  to 
be  Involved  and  decided  in  reaching  a  conclu- 
sion on  an  ultimate  issue  are  deemed  to  be  as 
efTectually  solved  as  such  ultimate  issue  it- 
self. For  the  case  in  hand,  the  decision  as  to 
the  statute  not  applying  to  personalty  and 
that  the  rule  requiring  definite  beneficiaries 
to  enforce  the  trust  does  not  apply  to  chari- 
ties, would  seem  to  be  sufficient  to  have  com- 
pletely disposed  of  the  case;  yet  the  court 
proceeded  to  decide  the  further  question  that 
might  have  been  vital  in  a  different  aspect  of 
the  matter,— whether  the  common  law  as  to 
perpetuities  was  abrogated  in  this  state. 
The  conclusion  reached,  as  we  have  before 
seen,  has  been  distinctly  held  to  be  unques- 
tionably judicial  (Becker  v.  Chester,  115  Wis. 
90,  91  N.  W.  87,  650),  though  It  had  been  fre- 
quently referred  to  as  obiter,  somewhat  upon 
the  theory  which  we  now  feel  called  upon  to 
criticise.    De  Wolf  t.  Lawson,  61  Wis.  469, 
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478,  21  N.  W.  615,  SO  Am.  Rep.  148;  Web- 
ster ▼.  Morris,  66  Wis.  866,  28  N.  W.  853,  57 
Am.  Rep.  278. 

We  will  now  take  up  tbe  task  of  comparing 
tbe  situation  in  New  York,  when  it  returned 
to  tbe  doctrine  of  Williams  t.  Williams,  witb 
our  own,  endeavoring  to  sbow  that  tbe  In- 
surmountable dlfflcalties  to  our  doing  like- 
wise do  not  exist. 

When  our  statutes  were  adopted  tbe  law  of 
New  York,  without  room  for  sound  contro- 
versy, was  supposed  to  be  clearly  Toiced  in 
Shotwell  T.  Mott,  2  Sandf.  Ch.  46,  decided  in 
1844.  That  declsioii,  it  must  be  assumed, 
was  familiar  to  those  responsible  for  our  ini- 
tial legislation  at  the  time  thereof.  Therein, 
by  the  most  emphatic  language.  It  was  held 
that  the  statutoiy  system  of  New  York  did 
not  deal  with  trusts  for  charitable  purposes, 
and,  Inferentlally,  that  conveyances  for  such 
purposes  were  not  governed  by  general  stat- 
utes bat  by  common-law  principles.  Per- 
haps it  Is  true  that  in  adopting  such  system 
here  four  years  later  it  cannot  be  claimed 
that  such  construction  was  irrevocably  em- 
bodied therein  under  the  general  rule  on  that 
subject;  yet  to  reject  it  as  not  having  any 
weight  at  all,  worthy  of  mention,  In  regard 
to  tbe  legislative  purpose,  would  not  seem  to 
be  proper.  We  should  not  treat  the  decision 
as  of  such  little  importance,  in  view  of  the 
fact  that  it  Is  now  dignified  by  the  highest 
court  of  New  York  as  containing  the  very 
germ  principle  of  the  whole  discussion  on  the 
other  side  of  the  controversy,  and.  In  sub- 
stance, all  that  was  said  later  In  the  more 
extensive  discussions  of  the  matter  In  such 
court  In  that  opinion  we  have  distinguished 
company.  No  one  would  claim  that  Mr.  Dix- 
on, after  having  presided  over  the  delibera- 
tions of  this  court  for  many  years,  would, 
soon  after  his  retirement  therefrom,  have 
urged  upon  it,  in  the  capacity  of  attorney,  a 
principle  which  he  would  not  tiave  declared 
to  be  the  law  had  he  been  In  a  situation  to 
do  so.  With  that  preface  I  quote  what  he 
said  in  the  argument  In  this  court  in  Ruth  v. 
Oberbrunner,  40  Wis.  247: 

"Tbe  statute,  modified  as  we  find  it,  was 
adopted  in  this  state  in  1848.  It  had  then  re- 
ceived a  judicial  construction  in  New  York 
[referring  to  two  cases,  Shotwell  v.  Mott  be- 
ing one  of  them].  •  •  •  They  were  re- 
ceived as  the  law  of  the  state,  and  were  never 
judicially  questioned  untU  1850;  and  they 
have  since  been  affirmed  by  the  most  careful- 
ly considered  decision  of  the  court  of  last 
resort,  and  the  rule  of  that  decision  has 
been  the  established  Judicial  construction 
of  the  statute  for  twenty  years.  With  such 
judicial  construction,  so  previously  given, 
and  so  subsequently  ratified  and  confirm- 
ed, tbe  statute  was  adopted  here;  and  by 
that  construction  this  court  is  bound.  And 
by  that  construction,  charitable  uses  and 
trusts  are  excluded  entirely  from  tbe  stat- 
ute." 

As  above  indicated,  Shotwell  v.  Mott  was 
followed  by  an  unqualified  adoption  of  the 


doctrine  thereof  In  Williams  ▼.  Williams,  the 
same  being  broadened  out  so  as  to  plainly  in- 
clude all  questions  as  to  the  power  of  the 
court  to  deal  with  trusts  for  charitable  pur- 
poses, characterized  by  indefinlteness  of  ben- 
eficiaries, and  those  as  to  the  validity  of  con- 
veyances by  devise  or  otherwise  for  charita- 
ble uses,  regardless  of  the  statutes  on  the 
subject  of  trusts  and  the  right  to  suspend  tbe 
absolute  power  of  alienation.  Three  years 
later,  in  Owens  T.  Missionary  Soc.,  14  N.  Y. 
380,  67  Am.  Dec.  160,  it  was  overruled  as  to 
tbe  power  of  a  court  of  chancery  to  adminis- 
ter a  trust  with  indefinite  beneficiaries,  upon 
tbe  supposition  that  such  power  depended  up- 
on the  statute  of  43  Eliz.  c.  4.  That  was  long 
ago  generally  repudiated;  tbe  New  York  court 
not  being  an  exception  (Allen  v.  Stevens,  su- 
pr^,  nor  the  Supreme  C!ourt  of  the  United 
States  (see  Girard's  Will  Case,  2  How.  127,  11 
L.  Ed.  205;  Perin  v.  Carey,  24  How.  465,  16 
L.  Ed.  701;  Kain  ▼.  Gibboney,  101  U.  S.  365, 
25  L.  Ed.  813),  which  latter  court  was  chiefly 
responsible  for  the  heresy  at  the  start.  Bap- 
tist Ass'n  V.  Harf  s  Ex'rs,  4  Wheat  1,  4  L. 
Ed.  489.  If  there  be  now  any  exception  to 
tbe  general  repudiation  of  the  false  doctrine. 
It  is  one  of  little  importance.  The  Invasion 
of  Williams  V.  Williams  on  that  point  Is  tbe 
one  and  the  only  one  which  the  legislature  of 
New  York  specifically,  or  at  all,  so  far  as  we 
can  discover  looking  to  the  act  itself,  gave 
the  court  aid  to  etface.  That  will  be  fully 
shown  later.  Other  phases  of  Williams  v. 
Williams  furnished  subjects  for  judicial  con- 
troversy, without  the  one  specially  referred 
to  being  treated  as  absolutely  closed,  for  a 
long  period  of  years.  In  Bascomb  v.  Albert- 
son,  34  N.  Y.  534,  decided  in  1856,  aU  that 
remained  of  Williams  v.  Williams  after  the 
first  invasion  thereof  was  so  clearly  uproot- 
ed that  it  would  seem  that  no  room  was  left 
for  any  future  contention,  though  tbe  early 
decision,  for  years  theretofore,  had  been  re- 
garded as  of  little  authority.  However,  like 
Banquo's  ghost  the  subject  would  never 
down.    It  seems  that  tbe  saying: 

"Truth,  crushed  to  earth,  will  rise  again; 
The  eternal  years  of  God  are  hers; 
But  Error,  wounded,  writhes  in  pain. 
And  dies  among  her  worshlppera^" 

was  yet  to  be  demonstrated  to  its  fnllest  ex- 
tent In  Holmes  v.  Meade,  52  N.  Y.  332,  the 
fundamental  error  In  Owens  v.  Missionary 
Soc.,  that  judicial  authority  to  administer  a 
charitable  trust  depended  upon  the  statute  of 
43  Elizabeth  and  that  its  repeal  in  New  York 
left  tbe  courts  there  helpless  in  the  matter, 
was  repeated,  and  in  the  subsequent  deci- 
sions holding  that  the  general  language  on 
tbe  subject  of  trusts  and  perpetuities  covers 
conveyances  for  charitable  purposes,  all  con- 
troversy over  the  matter  was  in  effect  said 
to  be  completely  closed.  That  left  tbe  over- 
ruling of  Williams  v.  Williams  so  strongly  en- 
trenched that  much  courage  was  required  on 
the  part  of  the  judiciary  and  the  profession 
to  again  venture  upon  any  discussion  of  the 
matter;  yet  the  importance  of  saving  to  bo- 
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uumlty  the  inimitable  offer,  from  the  point  of 
light  of  the  time  thereof,  held  out  by  Samnel 
3.  TUden  to  his  countrymen— one  that,  made 
effectlTe,  would  have  dignified  him  for  all 
time  as  one  of  the  most  distinguished  philan- 
tbioplsts  of  hlB  own  or  any  age— stimulated 
tlK  court  and  all  concerned  to  a  vain  attempt 
to  find  some  way  of  escaping  from  the  conse- 
qnences  of  the  complete  effacement  of  tbe 
sound  doctrine  first  established.  In  this  there 
la  no  overdrawn  picture  of  the  situation  in 
>'ew  York,  when  it  Is  said  that  the  Legisla- 
ture reached  out  and  rescued  the  Judiciary. 
The  law  upon  tbe  point  respecting  which  leg- 
telatiTe  aid  was  in  words  extended  bad  been 
settled  expressly,  and  resettled  oyer  and  over 
again,  tbe  whole  extending  over  a  period  of 
nearly  50  years;  and  settled  upon  all  other 
phases  of  Williams  v.  Williams  for  about  25 
years,  the  initial  case  in  that  regard  having 
been  repeatedly  reviewed  and  affirmed  until 
it  would  aeem  that,  if  a  court  can  so  settle 
«  matter  as  to  leave  no  possible  way  open  for 
a  change  of  position,  the  New  York  court  bad 
attained  that  end. 

Lest  it  be  thought  that  this  opinion  con- 
tains undue  criticism  of  the  New  York  court 
before  we  are  throagb  we  will  verify  what 
we  have  said  by  quoting  from  the  langunge 
used  by  the  eminent  chief  justice  who  wrote 
the  opinion  in  Allen  v.  Stevens.  We  yield  to 
DO  one  in  respect  for  that  distinguished  court 
That  it  drifted  into  error  after  Williams  v. 
Williams  is  but  one  of  tbe  many  evidences 
that  courts,  however  able,  are  presided  over 
by  men,  bence,  in  the  nature  of  things,  must 
be  fallible  In  fact  however  much,  in  a  legal 
sense,  wltbln  particular  cases,  they  are  deem- 
ed to  l>e  infallible. 

Having  now  given  the  situation  faced  in 
Allen  V.  Stevens,  we  turn  to  the  history  of 
the  subject  here.  In  tbe  first  place  we  have 
the  significant  circumstance  that  we  took  the 
New  York  system  with  a  full  and  clear  ex- 
position thereof,— one  which,  while  not  ir- 
revocably binding  upon  this  court  as  part  of 
the  system  Itself,  yet  so  strongly  evidencing 
the  legislative  view  of  the  matter  when  such 
system  was  adopted,  that  by  the  most  fa- 
miliar rules  it  sbould  have  been  deemed  bind- 
ing here  In  tbe  absence  of  some  overruling 
decision  In  the  parent  state  and  some  strong 
reason  for  following  It  The  New  York  Legis- 
lature, in  its  initial  action,  bad  no  such  guide. 

In  In  re  Taylor's  Orphan  Asylum,  36  Wis. 
534,  this  court  asserted,  in  language  of  the 
plainest  character,  that  the  jurisdiction  of 
oar  judicial  system  included  all  that  of  com- 
mon-law courts  of  chancery  in  superintend- 
ing and  compelling  the  execution  of  trusts 
for  charitable  uses,  such  power  extending  to 
corporate  as  well  as  private  trustees.  Wlt- 
aeas  the  language  of  the  court: 

"In  cases  of  charity,  to  be  administered  by 
trostses,  whether  private  persons  or  corpora- 
tions, a  court  of  equity  has  jurisdiction,  at 
the  Instance  of  the  attorney  general  or  other 
party,  to  take  an  account  <u>d  to  correct 


abuse  or  misuse  of  the  trust  funds;  and 
even  to  remove  delinquent  or  Improvident 
trustees.  •  •  •  The  court  puts  itself  in 
motion,  without  suit  or  suitor;  and  this,  not 
blindly  or  arbitrarily,  but  in  conformity  with 
wise  and  settled  usage.  *  *  *  In  tbe  ab- 
sence of  a  visitor  of  right  or  by  appointment, 
tbe  visitatorial  power  would  probably  de- 
volve upon  the  state,  and  be  exercised  by  or 
under  tbe  authority  of  the  circuit  court" 
The  statute  "does  not  confer  the  jurisdiction; 
It  only  gives  the  summary  proceeding,  in 
furtherance  of  a  jurisdiction  already  inher- 
ent in  the  court" 

The  confilct  between  this  court  and  that 
of  New  York  at  the  time  that  language  was 
used  will  readily  be  observed  without  stop- 
ping to  point  tbe  same  out  The  doctrine 
respecting  tbe  power  of  the  court  over  char- 
itable trusts,  and  that  beneficiaries  to  appear 
in  court  for  the  purpose  of  moving  it  In  the 
matter  are  neither  essential  or  possible,  be- 
cause Indefiniteness  of  beneficiaries  is  a  char- 
acteristic of  a  trust  for  charity,— has  never 
been  disturbed  here,  other  than  in  tbe  cases 
to  which  we  will  allude,  which,  we  will  show, 
have  long  since  been  overruled.  The  line  of 
cases  thoroughly  entrenching  the  principle, 
after  the  one  to  which  we  have  referred,  are 
Dodge  V.  Williams,  supra;  Sawtelle  v.  Wlth- 
am,  94  Wis.  412,  68  N.  W.  72;  Harrington  v. 
Pier,  supra;  Hood  v.  Dorer,  107  Wis.  149,  82 
N.  W.  646.  So  much  for  the  statute  law  here 
on  the  only  subject  expressly  covered  tty  the 
New  York  act,— the  legislative  aid,  supposed 
to  be  so  significant. 

In  Ruth  V.  Oberbmnner,  40  Wis.  288,  it 
was  said  expressly,  that  tbe  statute  on  the 
subject  of  trusts,  and,  Inferentially,  the  stat- 
ute on  tbe  subject  of  perpetuities,  extended 
to  and  included  conveyances  for  charitable 
purposes.  In  the  opinion  the  court  followed 
so  closely  the  decisions  of  New  York,  as  to 
the  subject  of  Judicial  power  to  administer  a 
charitable  trust,  as  to  pretty  clearly  suggest 
that  tbe  question  was  an  open  one  here,  not 
referring,  however,  to  In  re  Taylor's  Orplian 
Asylum,  to  which  we  have  alluded.  It  is 
significant  In  that  respect  that  Chief-  Justice 
Ryan,  who  wrote  the  opinion  in  the  former 
case,  did  not  participate  In  deciding  the  lat- 
ter and  that  subsequently  be  took  occasion 
to  absolve  himself  from  all  personal  respon- 
sibility for  what  was  there  said.  Helss  v. 
Murphey,  40  Wis.  276,  soon  followed,  where 
the  New  York  doctrine,  that  a  conveyance 
for  a  charitable  purpose  with  Indefiniteness 
of  benefldarles  to  appear  in  court  and  en- 
force the  trust  is  void,  was  adopted,  it  being 
apparently  overlooked  that  tbe  parent  view 
was  that  judicial  power  in  that  regard  was 
dependent  upon  tbe  statute  of  43  Elizabeth 
and  that  the  same  was  not  in  force  in  New 
York,  having  been  expressly  repealed  at  an 
early  day.  Tbe  features  of  both  of  those  cases 
to  which  we  have  referred  were  expressly  dis- 
credited as  not  being  binding  Judicial  au- 
thority or  sound  law  in  Dodge  v.  Willl>>~ 
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Chief  Justice  Ryan  writing  tbe  opinion,  and 
remarking  that  neither  of  ancb  features  were 
iuToIved  In  such  cases;  that  there  was  no 
question  of  charitable  use  In  either,  and 
no  question  of  trust  In  Heiss  ▼.  Murphey; 
that  the  trust  failed  properly  in  Ruth  t. 
Oberbrunner  because  it'  was  private  and  of- 
fended against  tbe  statutory  requisites  as 
to  such  trusts;  and  that  the  devise  failed 
in  Heiss  t.  Murphey  because  It  was  direct 
In  fee  to  unascertained  and  unascertaln- 
able  persons.  -  That  plainly  suggested  that 
the  decisions  should  have  been  different  but 
for  such  circumstances.  With  that  disposi- 
tion of  these  two  early  cases,  which  has 
never  been  overruled  or  criticised,  why  they 
should  now  be  referred  to  as  authority  is  not 
perceived.  In  the  later  case,  at  the  very  out- 
set the  question  was  up  for  decision,  of 
whether  the  two  former  decisions  were  or 
were  not  to  be  regarded  as  authority,  a  de- 
cision in  the  negative  being  reached  vrlth  the 
concurrence  of  the  learned  justice  who  wrote 
the  matter  condemned.  It  is  significant  that 
in  Gould  V.  Taylor  Orphan  Asylum,  46  Wis. 
106,  50  N.  W.  422,  decided  at  the  same  time, 
opinion  by  snch  justice,  there  was  an  un- 
qualified concurrence  in  the  criticisms  of  the 
early  cases  and  in  the  principles  announced 
in .  connection  therewith,  so  far  as  the  court 
deemed  the  same  applicable  to  a  discussion 
and  decision  of  the  ultimate  question  in- 
volved, namely,  whether  the  bequest  of  per- 
sonalty for  charitable  purposes  there  under 
consideration  was  valid. 

My  Brethren  refor  to  the  quotation  in  Chief 
Justice  Ryan's  opinion  in  Dodge  v.  Williams, 
taken  from  Odell  v.  Odell,  10  Allen,  1,  as  if 
it  were  a  mere  oratorical  flourish,  so  to  speak, 
used  to  embellish  tbe  opinion,  saying  that  It 
was  used  without  any  intention  of  declaring 
"that  our  statute-makers  had  adopted  that 
policy,"  the  statutes  being  "cast  aside  for 
the  reason  that  tbey  applied  only  to  real  es- 
tate"; the  court  then  proceeding  "to  reason 
that  all  grants  of  personalty,  whether  for 
charitable  or  private  uses,  were  Intended  to 
be  relieved  from  any  restraints  as  to  per- 
petuities," resting  the  decision  of  the  case 
on  that  ground.  That  position  is  beyond  my 
comprehension  for  these  reasons:  Chief  Jus- 
tice Ryan,  in  treating  the  matter  before  the 
court,  took  up  the  different  positions  of  coun- 
sel, attacking  the  trust  one  by  one,  showing 
each  to  be  untenable,  expatiating  from  first 
to  last  upon  the  great  importance  always  at- 
tributed to  the  maintenance  of  charities,  and 
indicating  that  the  policy  of  the  law  in  that 
regard  had  not  changed.  He  took  up  the 
subject  of  mortmain  regulations,  construing 
the  term  In  its  popular  sense— that  it  extends 
to  gifts  of  land  or  money  for  charitable  pur- 
poses generally,— saying  that  such  restraints 
exist  only  where  the  policy  of  the  law  is  to 
place  restrictions  upon  such  gifts  which 
would  result  in  the  creation  of  perpetuities. 
Much  space  was  taken  up  by  the  learned 
chief  Justice  upon  this  branch  of  the  opinion. 


showing  that  the  mortmain  law  of  England 
never  became  In  any  sense  a  part  of  our 
system,  either  as  a  part  of  the  common  law 
or  by  any  legislative  enactment.  He  po<nted 
to  tbe  significance  of  there  being  no  legisla- 
tion on  the  subject  as  conclusive  evidence  of 
our  legislative  policy,  closing  with  tbese 
words: 

"When  diaritable  bequests  In  this  state 
begin  to  outrun  reasonable  provision  for  tbe 
poor,  and  seriously  Impede  the  alienation  of 
property,  it  will  be  time  enough  for  a  statute 
of  mortmain.  The  silence  of  the  Legislature 
hitherto,  and  the  oltservation  of  all  men,  are 
sufflcient  to  show  that  the  time  has  not  yet 
come,  if  it  ever  should." 

When  we  remember  that  it  was  then  tbe 
law  of  New  York  that  the  abolition  of  the 
common-law  system  of  charitable  trusts  and 
the  substitution  in  its  place  of  a  system  al- 
lowing, in  effect,  conveyances  of  property  to 
be  held  in  perpetuity  for  charitable  purposes 
by  means  of  a  corporate  grantee  with  powers 
expressly  defined  by  the  Legislature,  was  to 
all  Intents  and  purposes  a  system  of  mort- 
main restrictions  and  was  so  held  (Wetmore 
v.  Parker,  52  N.  Y.  458;  Bird  v.  Merklee,  144 
N.  Y.  544-655,  39  N.  E.  645,  27  L.  B.  A.  423). 
public  trusts  being  entirely  done  away  with 
(Holmes  v.  Mead,  52  N.  Y.  332),  and  when  we 
reflect  that  this  conrt,  as  then  organized,  was 
perfectly  familiar  with  that  fact,  the  conclu- 
sion seems  irresistible  that  In  saying  that 
which  we  have  quoted,  It  was  Intended  to  de- 
cide that  the  restriction  In  New  York  upon 
charitable  trusts  did  not  exist  here. 

After  disposing  of  the  first  proposition  in 
Dodge  T.  Williams  as  indicated,  this  was 
stated  as  a  matter  to  be  decided: 

"Strenuous  objections  to  the  charitable  be- 
quests In  the  will  before  the  court,  were 
founded  on  the  statutes  prohibiting  perpetu- 
ities, and  regulating  uses  and  trusts." 

That  was  treated  under  three  heads,  either 
being  deemed  an  effective  answer  thereto  in 
favor  of  the  trust.  These  are  the  beads: 
(1)  Does  tbe  statute  apply?  (2)  If  not,  does 
the  common  rule  respecting  perpetuities  as  to 
both  real  and  peiional  property  apply?  (3) 
Is  the  common  rule  respecting  perpetuities 
in  force  in  this  state?  Each  was  treated  and 
answered  in  favor  of  the  maintenance  of  the 
trust  under  consideration.  As  to  the  first  It 
was  said: 

"It  is  almost  sufficient  to  say,  for  tbe  pur- 
poses of  this  case,  that  both  of  these  statutes 
are  expressly  limited  to  realty." 

Note  the  significance  of  the  words  "almost 
sufficient,"  clearly  indicating  that  the  other 
propositions,  yet  to  be  treated,  were  regarded 
as  important.  As  to  the  secbnd  it  was  said 
that  the  policy  of  the  common  law  respecting 
perpetuities  does  not  extend  to  trusts  for 
charitable  purposes.  Then,  speaking  present- 
ly, using  the  language  of  an  eminent  judicial 
writer,  obviously  for  the  reason  that  It  per- 
fectly expressed  what  was  in  the  mind  of  the 
court-^nguage  which  Included  citations  or- 
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decislooa  made  under  botb  common  law  and 
the  statutory  system  from  which  ours  was 
taken,— this  was  said: 

"ITila  rule  of  public  policy  which  forbids 
estates  to  be  Indefinitely  Inalienable  In  the 
hands  of  Individuals  does  not  apply  to  char- 
ities. These  being  established  for  objects  of 
public,  general  and  lasting  benefit,  are  allow- 
ed by  the  law  to  be  as  permanent  as  any 
hnman  Institution  can  be,  and  courts  will 
readily  infer  an  Intention  In  the  donor  that 
they  should  be  iierpetual.  If  an  alienation 
of  the  estate  becomes  essential  to  the  bene- 
ficial adminls^ation  of  the  charity,  it  may 
be  authorized  by  a  court  of  chancery;" 
thus  plainly  disposing  of  the  proposition  of 
whether  the  common  law  policy  as  to  char- 
ities bad  been  changed  by  any  legislative  en- 
actment. In  favor  of  the  negative.  Taking 
up  the  last  proposition.  It  was  said: 

"But  were  this  otherwise,  the  statute  Ilm- 
itiug  the  rule  against  perpetuities  to  realty, 
manifestly  abrogates  the  English  doctrine  as 
applicable  to  personalty." 

If  there  la  not  a  clear  decision  of  the  tliree 
ludependent  propositions,  each  treated  as 
Bofficlent  In  itself  to  support  the  final  judg- 
ment and  each  In  that  regard  being  well  nigh 
aa  Important  as  the  other,  I  must  admit  that 
1  am  unable  to  understand  plain  English  lan- 
guage and  apply  It  to  elementary  principles 
as  to  what  is  and  what  Is  not  to  be  regarded 
as  decided  In  a  case.  If  I  am  not  right,  then 
what  becomes  of  that  doctrine,  found  every- 
where In  the  books  treating  upon  the  sub- 
ject—that which  has  been  announced  over 
and  over  again  by  this  court:  that  every 
proposition  assumed  to  be  in  a  case,  treated 
iDd  decided  as  a  basis  for  a  final  judgment, 
is  to  be  deemed  to  have  been  as  eCtectually 
decided  as  the  ultimate  question  passed  up- 
on. School  Trustees  T.  Stocker,  42  N.  J. 
Law,  115;  Giffert  v.  West,  37  Wis.  115; 
Quaclcenbush  y.  Wisconsin  &  M.  R.  Co.,  71 
Wis.  472,  37  N.  W.  834;  South  Bend  C.  P. 
Co.  T.  George  C.  Cribb  Co.,  106  Wis.  443,  81 
X.  W.  675;  Becker  y.  Chester,  115  Wis.  90, 
127,  01  N.  W.  87,  650;  Pray  v.  Hegeman,  98 
N.  T.  351. 

The  significance  of  the  foregoing  warrants 
us  In  emphasizing  the  fact  that  the  Idea  that 
the  result  In  Dodge  v.  Williams  and  Its  com- 
panion case  rested  wholly  on  the  decision  of 
the  proposition  as  to  whether  the  common 
rule  regarding  perpetuities  respecting  per- 
sonalty was  In  force  In  this  state,  gives  such 
dignity  to  that  which  was  a  subject  of  dis- 
cussion from  De  Wolf  y.  Lawson  to  Becker 
T.  Chester,  covering  a  period  of  nearly  20 
years,  as  to  whether  It  was  not  wholly  obiter, 
the  decision  being  based  wholly  upon  other 
propositions,  as  of  Itself  to  suggest  fatal  in- 
firmity therein.  In  Becker  y.  Chester,  where 
the  controversy  ended,  as  indicated  by  my 
Brethren,  it  was  not  till  after  the  most  earn- 
est discussion  and  careful  consideration  that 
ve  were  able  to  reach  a  conclusion  that  what 


was  said  upon  the  point  by  Chief  Justice 
Ryan  should  be  regarded  as  a  judicial  de- 
termination. The  most  that  we  then  ven- 
tured to  say  was  that  the  proposition  in- 
volved was  presented  for  decision  In  the  case, 
that  it  was  one  proper  to  be  decided,  that  it 
was  decided,  and  "was  one  of  the  grounds 
upon  which  the  judgment  of  the  court  was 
pronounced";  hence  that  the  decision  thereof 
was  an  authoritative  Judicial  determination 
of  the  matter  under  the  rule  we  have  stated. 
Even  then,  the  chief  justice,  in  a  very  learn- 
ed and  exceptionally  elaborate  opinion.  In- 
sisted that  the  language  of  the  former  case 
was  not  a  binding  adjudication,  because  it 
was  not  only  fundamentally  wrong,  but  was 
extra  judicial  dicta,  the  chief  justice  being  so 
powerfully  moved  by  his  convictions  In  the 
matter  that  he  felt  Justified  In  characterizing 
the  decision  of  his  Brethren  as  a  "judicial 
monstrosity."  I  should  say  In  passing  that 
I  do  not  repeat  that  with  any  spirit  of  criti- 
cism. It  Is  done  only  to  give  added  signif- 
icance to  the  circumstance,  that  the  position 
which  the  court  now  assumes  in  saying  that 
what  was  supposed  to  be  decided  in  Dodge 
V.  Williams,  but  from  De  Wolf  v.  Lawson  to 
Becker  v.  Chester  was  by  some  members  of 
the  court  regarded  as  a  judicial  determina- 
tion in  fact  and  by  others  as  mere  obiter.  Is 
substantially  the  only  matter  which  the  court 
In  the  early  case  and  the  one  decided  with  it 
rested  the  judgments  upon;  and  further  that 
the  Justice  who  first  thereafter  cast  doubt  up- 
on the  judicial  character  of  such  early  de- 
termination is  the  one  who,  at  the  Inception 
thereof,  gave  to  the  same  the  special  signif- 
icance Indicated. 

But  to  recur  to  the  question  of  whether 
the  court.  In  Dodge  v.  Williams,  used  the  lan- 
guage as  to  the  policy  of  the  law  on  the  sub- 
ject of  perpetuities  not  Including  charities 
as  a  mere  oratorical  embellishment  of  the 
opinion,  there  being  no  Intention  to  suggest 
that  such  policy  was  recognized  In  our  stat- 
utes. Significance  Is  given  to  the  language 
of  .Justice  Cole's  opinion  In  the  companion 
case: 

"It  ia  therefore  to  be  considered  as  a  will 
of  personalty.  In  this  view  the  principles 
upon  which  charitable  bequests  are  sustained 
In  Dodge  v.  Williams  are  as  applicable  to  this 
as  to  that  case." 

We  see  in  that  a  reference  to  the  principles 
generally  decided  In  Dodge  y.  Williams,  re- 
specting the  matter,  and  not  to  one  of  them 
only.  It  seems  that  the  learned  Justice  re- 
ferred to  all  that  the  court  in  the  former 
case  assumed  to  be  vital  for  the  purposes 
of  the  decision  thereof,  even  though  the  de- 
cision of  one  of  them  might  have  been  suf- 
ficient upon  which  to  base  the  judgment. 
That  Justice  Cole  did  not  refer  specifically 
to  the  subject  of  whether  the  common  rule 
respecting  perpetuities  was  abrogated  by 
statute  as  to  personalty,  must  be  clear  from 
the  fact,  before  Indicated,  that  he  later  re- 
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garded  what  was  said  In  Dodge  y.  Williams 
on  tbe  subject  as  merely  the  personal  views 
of  the  chief  Justice. 

From  what  has  been  said  It  would  seem 
that  no  obstacle  can  be  found  In  our  Judicial 
history  to  the  adoption  of  the  doctrine  of 
Williams  T.  Williams,  In  anything  decided 
until  after  1879;  and  it  would  not  be  claimed 
that  any  decision  prejudicial  to  such  adop- 
tion was  rendered  thereafter  till  De  Wolf  ▼. 
Lawson,  In  1884.  That  Is  suggested  as  di- 
rectly in  point  The  devise  there  In  con- 
troversy was  to  executors  to  pay  rents  and 
profits  in  equal  proportions  for  a  period  of 
yean  to  the  trustees  of  the  Baptist  and 
Methodist  Church  societies  of  the  village  of 
Delevan  for  the  support  of  the  preaching  of 
the  gospel  In  the  several  places  of  worship 
of  said  churches  respectively.  It  will  be 
noticed  that  the  chttrch  societies,  as  organ- 
ized bodies,  were  made  beneficiaries.  The 
prime  essential  to  a  trust  for  charitable 
uses  did  not  characterize  the  trust  Tbe 
common  saying  Is  that  charity  begins  only 
where  deflnitcness  of  beneficiaries  ends. 
Here  the  beneficiaries  were  certain  and  un- 
changeable. It  Is  the  Indefinlteuess  of  ben- 
eficiaries characteristic  of  a  trust  for  char- 
itable purposes  that  gives  rise  to  the  power 
of  the  state,  through  Judicial  agencies,  set  in 
motion,  if  necessary,  by  public  authority,  to 
enforce  the  trust  Wlthont  that  there  can 
be  no  public  trust  It  is  on  that  theory  that 
the  New  York  court  held  that  there  were  no 
public  trusts  in  that  state.  It  is  said  In  the 
opinion  of  my  Brethren  that  the  support  of 
the  Christian  religion  Is  admittedly  tbe  prop- 
er subject  of  a  charitable  trust  True,  but 
the  support  of  a  particular  church  corpora- 
tion, in  respect  to  Its  legitimate  corporate 
expenses,  may  not  be  a  proper  subject  of  a 
trust  for  charity,  If  the  corporation  and  not 
the  congregation  Is  deemed  the  beneficiary. 
There  la  much  reason  and  authority  for  that, 
and  it  seems  that  In  the  case  under  discus- 
sion that  was  recognized.  It  is  said  by  my 
Brethren  here  that  in  the  brief  of  counsel 
and  In  the  opinion  of  the  court  there  It  was 
assumed  that  the  trust  was  one  for  charity. 
We  do  not  so  understand  it.  Counsel  argued 
the  question  briefly,  saying  that  charitable 
trusts  were  not  excepted  from  the  statutory 
regulation  as  to  perpetuities,  citing  Ruth  v. 
Oberbmnner,  which  had  been  overruled,  as 
we  have  seen.  In  the  opinion  there  are  at 
least  three  significant  circumstances  leading 
to  the  conclusion  that  the  trust  was  regarded 
as  private  by  the  court:  First  AlthouRli  the 
question  was  raised  by  counsel,  there  Is  not 
a  word  from  the  beginning  to  the  end  of  the 
opinion  referring  to  the  trust  as  one  of  a 
charitable  nature.  Second.  One  of  the  moot- 
ed questions  was  whether  the  trust  was 
charitable.  In  support  of  the  trust  counsel 
pointed  to  Dodge  v.  Williams.  Justice  Cole 
criticised  what  was  there  said  as  to  the 
statute  having  abrogated  the  common-law 
rule  as  to  perpetuities,  using  this  language: 


"It  may,  however,  admit  of  doubt,  whether 
the  remark  of  the  chief  Justice  is  strictly 
accurate  when  applied  to  private  trusts." 
Why  thus,  ex  Industrla,  leave  the  language 
of  Chief  Justice  Ryan  undisturbed  as  to 
charities?  Why  refer  to  it  at  all?  We  see 
no  purpose  thereof  whatever,  unless  the 
court  understood  that  the  trust  In  hand  was 
of  a  private  character  and  to  be  tested  by 
the  law  regarding  private  trusts.  In  har- 
mony with  that  the  ancient  law  as  to  such 
trusts  was  discussed  by  the  learned  Justice, 
this  language  being  used  for  a  conclusion: 
"Therefore,  the  law  would  oily  allow  the 
testator  to  tie  op  his  property  for  a  private 
trust  for  a  life  or  lives  In  being  and  twenty- 
one  yean  and  nine  months."  Third.  When 
the  court  came  to  deal  with  the  exception  in 
tbe  statute  respecting  perpetuities,  It  was 
said  that  a  church  corporation  is  not  a 
charitable  corporation  within  the  legislative 
intent  It  will  be  noticed  tliat  the  pres- 
ent chief  Justice  dissented,  but  whether  on 
the  question  thus  decided  or  not  we  are 
not  in  a  position  to  state.  Tbe  holding  as  to 
the  character  of  a  church  corporation  shows 
that  strict  rules  of  construction  were  applied 
to  the  statute,  not  those  liberal  rules  com- 
monly supposed  to  always  rule  In  such  mat- 
ten.  Tliat  within  such  rules  such  a  corpora- 
tion la  of  a  charitable  character  needs  no 
discussion.  Andrews  v.  Andrews,  110  III. 
223.  By  such  strict  rule  it  seems  the  court 
viewed  the  matter,  and  thus  unmistakably 
treated  the  trust  as  private.  As  before  sug- 
gested, the  beneficiaries  were  two  church  so- 
cieties. There  was  nothing  indefinite  In  that 
respect.  They  could  appeal  to  the  court  to 
enforce  the  trust  Public  agencies  could  not 
deal  vrith  the  matter  indicated  in  In  re  Tay- 
lor Orphan  Asylum,  for  the  very  obvious  rea- 
son that  the  trusts  were  not  public,  being 
for  two  definite,  legal  entitles,  unchangeable 
in  character,  for  their  legitimate  corporate 
purposes.  The  view  entertained  by  Justice 
Cole,  that  In  such  a  case  the  corporation,  and 
not  the  members  thereof.  Is  the  beneficiary, 
followed  to  its  ultimate  conclusion  called  for 
a  treatment  of  the  matter  in  hand  as  we 
suggest  that  it  was  treated. 

Beurhaus  v.  Cole,  94  Wis.  617,  69  N.  W. 
986,  decided  in  1897,  remains  to  be  consid-, 
ered.  The  effect  of  section  2038,  Rev.  St' 
1898,  upon  trusts  for  charitable  uses  was 
there  presented  for  decision.  It  was  decided, 
but  without  I  venture  to  say,  much  study  of 
the  subject,  it  being  taken  for  granted  that 
the  statute  governed.  The  opinion  Indicates 
that  I  take  my  full  share  of  the  responsi- 
bility and  confess,  for  myself,  that  I  did  not 
give  tbe  matter  the  attention  that  it  ought 
to  have  received,  not  then  appreciating  the 
condition  of  the  law,  as  the  study  of  recent 
years  has  enabled  me  to  do.  There  is  little 
more  tliat  can  be  said  as  to  the  Beurhaus 
Case.  It  is  now  six  yean  old.  The  proposi- 
tion there  passed  upon  was  regarded,  it 
seems  as  am  original  question.    No  previous 
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adjadlcatlon  of  the  court  was  referred  to.  So 
Utile  stady  was  devoted  to  the  subject  that 
when  the  whole  field  respecting  charities,  as 
it  appears  In  our  books,  passed  In  review  in 
Harrington  v.  Pier  three  years  later,  neither 
the  writer  of  the  opinion  who  endeavored  to 
collate  every  decision  prevlonsly  made  here 
torching  the  subject,  nor  any  other  member 
of  the  conrt,  recalled  the  case.  Donbtless  If 
the  later  case  had  Involved  directly  the  ques- 
tion previously  decided  it  would  have  been 
brongbt  to  the  attention  of  the  conrt  by  conn- 
lel,  or.  If  not,  the  court  would  have  recalled 
it  Certainly,  the  decision  is  too  fresh  to  be 
a  bar  to  the  court's  now  declaring  the  law 
correctly.  If  a  mistake  was  then  made. 

Having  now  shown  that  while  the  New 
Tork  conrt  bad  a  series  of  decisions  depart- 
ing from  Williams  v.  Williams,  covering 
nearly  half  a  century,  when  Allen  t.  Stevens 
was  decided,  and  that  we  have,  even  by  the 
court's  view,  but  two  adjudications  of  that 
character,  covering  a  period  of  19  years,  and 
in  my  Judgment  but  one,  recently  decided  as 
aforesaid,  it  wonld  seem  that  we  need  not 
hesitate  to  return  to  sound  principles  as 
New  Tork  has  done,  npon  the  plea  that  we 
bare  no  legislative  aid  in  the  matter,  even 
If  it  were  tme  that  the  New  York  court 
had  such  aid  of  a  substantial  character. 

To  give  proper  point  to  the  foregoing,  one 
nrast  have  in  view  the  precise  lang^uage  of 
the  New  York  act    We  give  it  here: 

"Section  1.  No  gift,  grant,  bequest  or  de- 
vise to  religious,  educational,  charitable,  or 
benevolent  uses,  which  shall.  In  other  re- 
ipecti  be  valid  under  the  laws  of  this  state, 
shall  be  deemed  Invalid  by  reason  of  the  In- 
dpSnitenesa  or  uncertainty  of  the  persons  des- 
ignated as  beneficiaries  thereunder  in  the  In- 
itrnment  creating  the  same.  If  in  the  Instru- 
ment creating  such  a  gift,  grant,  bequest  or 
devise  there  is  a  trustee  named  to  execute 
the  same,  the  legal  title  to  the  lands  or  prop- 
erty given,  granted,  devised  or  bequeathed 
(or  8Dch  purposes  shall  vest  in  such  trustee. 
It  no  person  be  named  as  trustee  then  the 
title  to  such  lands  or  property  shall  vest  In 
the  Supreme  Court. 

"Sec.  2.  The  Supreme  Court  shall  have 
control  over  gifts,  grants,  bequests  and  de- 
Tlaes  in  all  cases,"  etc.  The  Attorney  Gen- 
eral shall  represent  the  beneficiaries  in  all 
iucb  cases  and  It  shall  be  his  duty  to  enforce 
inch  trusts  by  proper  proceedings  in  the 
court" 

Chapter  TOl,  p.  1748,  Laws  N.  Y.  1893. 

By  comparing  this  with  what  has  been 
said.  It  will  be  easily  seen  that  the  essential 
features  of  that  law  are  thorcugbly  entrench- 
ed in  our  Jurisprudence  without  any  legisla- 
tion whatever.  That  Is  of  such  Importance 
that  It  will  bear  reiteration.  It  will  be  noted 
that  the  Legislature,  ex  Industrla,  negatived 
sn;  purpose  to  make  any  trust  valid  there- 
tofore considered  invalid,  except  so  far  as  ex- 
Pnssly  otherwise  provided,  thus,  it  would 
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seem,  plainly  saying  that  so  far  as  charita- 
ble trusts  were  affected  by  the  statutes  on 
the  subject  of,  perpetuities,  such  effect  re- 
mained as  before.  Leading  up  to  a  construc- 
tion of  the  act,  after  referring  most  approv- 
ingly to  Williams  V.  Williams  as  stating  ex- 
haustively and  truly  the  law  as  it  was  at 
the  time  thereof  and  should  have  continued 
to  be,  this  sweeping  criticism  was  made  in 
Allen  V.  Stevens,  of  the  numerous  dedslona 
that  had  Invaded  It: 

"That  decision,  It  would  seem,  should  have 
settled  the  question  In  this  state;  but  the 
struggle  between  the  advocates  of  a  liberal 
policy  towards  charities  and  the  opponents 
of  such  policy  did  not  stop  with  such  deci- 
sion." 

Thus  it  will  be  seen  that  the  contention  be- 
tween the  advocates  of  the  two  policies  waa 
given  only  the  dignity  of  a  struggle  between 
rivals  respecting  sound  public  policy.  The 
court  gave  the  history  of  that  struggle  In  de- 
tail, till  it  resulted  in  the  complete  success  of 
the  opponents,  spoken  of,  since  wliich  time. 
It  was  said,  "No  attempt  to  create  an  orig- 
inal charity  has  survived  the  test  of  an  appli- 
cation by  the  courts  of  the  rules  of  law  to 
the  language  employed  by  the  testator." 
Numerous  instances  were  cited  of  devises 
and  bequests  of  great  importance  to  the  pub- 
lic falling  by  the  unfortunate  departure  from 
the  early  position  of  the  court;  and  it  was 
said.  In  effect,  that  the  great  wrong  thus  in- 
flicted, and  the  means  thereof,  needed  no 
comment;  that  from  the  point  of  sight  where 
the  judicial  history  and  its  effect  upon  the 
public  could  be  measured,  "the  Legislature 
could  discover  nothing  but  wrecks  of  orig- 
inal charities,  charities  that  were  dear  to  the 
hearts  of  their  would-be  founders,  and  the 
execution  of  which  would  have  been  of  Ines- 
timable value  to  the  public";  but  that  prior 
to  that  period  it  could  be  seen  that,  had  it 
not  been  for  the  disturbance  of  the  salutary 
doctrine  of  Williams  v.  Williams,  holding  that 
charitable  trusts  were  "not  subject  to  stran- 
gulation by  the  rule  against  indefinite  benefi- 
ciaries, the  mischiefs  referred  to  would  not 
have  occurred."  The  Legislature  "not  only 
saw  that  a  great  wrong  had  been  and  was  be- 
ing done  to  the  public  by  the  loss  of  many  de- 
vises and  bequests  for  the  purpose  of  found- 
ing original  charities,  but  it  further  saw  that 
the  remedy  could  only  be  furnished  by  it." 
From  that  the  conclusion  was  reached  that, 
notwithstanding  a  disturbance  of  the  law  as 
established  by  the  courts  respecting  perpe- 
tuities was  not  mentioned  In  the  act,  and 
notwithstanding  the  letter  thereof  expressly 
repudiated  any  such  purpose,  the  act  com- 
pletely restored  the  doctrines  of  Williams  v. 
Williams.  That,  it  seems,  was  accomplished, 
by  a  process  of  reasoning  which.  In  a  vigor- 
ous dissenting  opinion,  was  properly  said  to 
be  unsound  In  the  highest  degree;  and,  we 
add,  a  process  which  seems  unjustifiable  ex- 
cept upon  the  doctrine,  hardly  having  a  prop- 
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er  place  in  Judicial  matters,  that  tbe  end  Jns- 
tlfiea  tbe  means,— an  exhibition  of  Judicial 
heroics,  so  to  speak,  which  has  no  parallel 
in  the  books,  so  far  as  I  am  acquainted  there- 
with. Ko  one.  It  would  seem,  could  read  that 
case  without  concluding  that,  If  so  trifling  a 
legislative  aid  were  sulllcient  to  Justify  a 
court  to  return  to  sound  doctrines,  none  is  re- 
quired here. 

This  other  signiflcant  circumstance,  which 
distinguishes  our  court  from  that  of  New 
Tork  as  regards  departing  from  ancient  land- 
marks, must  not  be  overlooked.  There,  In 
conformity  to  the  construction  of  the  stat- 
utes given,  that  they  Included  trusts  for  char- 
itable uses,  it  wag  held  that  a  devise  or  be- 
quest for  such  a  use  to  a  corporation  to  be 
formed  Is  void  unless  such  corporation  is  by 
the  terms  of  tbe  devis^  or  bequest  to  be  call- 
ed into  being  within  the  time  allowed  for  the 
resting  of  future  estates.  Tllden  v.  Green, 
130  N.  Y.  28-47,  28  N.  E.  880,  14  L.  R.  A.  33, 
27  Am.  St  Rep.  487;  Burrill  t.  Boardman,  43 
N.  T.  254,  3  Am.  Rep.  694;  Shlpman  v.  Rol- 
lins, 98  N.  Y.  811.  Here,  when  there  was  a 
difference  of  opinion  as  to  whether  the  com- 
mon law  rule  regarding  perpetuities  respect- 
ing personal  property  was  in  force.  It  was 
held  that  a  bequest  for  the  use  of  a  corpora- 
tion to  be  formed,  no  provision  being  made 
as  to  tbe  creation  thereof  within  the  time 
that  the  future  vesting  of  the  title  might 
be  suspended,  was  good  (Webster  v.  Mor- 
ris, supra)  following  the  general  rule  on  the 
subject,  which  depends  wholly  upon  the  doc- 
trine that  charities  are  excepted  out  of  all 
rules,  statutory  or  otherwise,  as  to  perpetui- 
ties, and  on  the  Judicial  function  respecting 
cy  pres  power.  Gray  on  Perpetuities,  608, 
609;  Russell  t.  AUen,  107  U.  S.  163,  2  Sup. 
Ct  327,  27  L.  Ed.  807;  Schmidt  t.  Hess,  60 
Mo.  591. 

Another  insurmountable  obstacle  said  to 
exist  to  our  lining  up  with  the  general  rule 
that  charity  la  excepted  from  tbe  general 
rules,  statutory  or  otherwise,  on  tbe  subject 
of  perpetuities,  is  that,  where  it  prevails  in 
tbe  face  of  written  laws  in  letter  declaring 
to  the  contrary,  the  statutory  system  is  dif- 
ferent from  ours.  On  that,  all  opposing  au- 
thorities seem  to  have  been  easily  set  aside. 
I  dissent  from  the  suggestion  that  any  such 
diversity  of  systems  exists.  Those  elsewhere 
are  precisely  or  substantially  like  our  own,  as 
I  read  them.  Whatever  difference  exists  be- 
tween the  provisions  here  and  those  else- 
where, are  not  in  tbe  systems,  but  in  tbe 
different  views  thereof,  which  is  really  at- 
tributable to  the  circumstance  that  In  such 
struggles  as  that  spoken  of  by  tbe  New  York 
court  tbe  advocates  of  applying  to  written 
laws  those  liberal  rules  that  were  so  ef- 
fective at  common  law  In  excluding  chari- 
ties from  general  restrictive  policies,  legis- 
lative or  otherwise,  did  not  always  prevail. 
To  be  convinced  that  such  is  tbe  case,  one 
has  but  to  comoare  our  statute  and  tbe  deci- 


sion of  this  court  now  made,  with  tliose  of 
Indiana,  California,  and  many  other  states. 
City  of  Richmond  v.  Davis.  103  Ind.  449.  3 
N.  E.  130;  Estate  of  Hinckley,  68  Gal.  457. 
In  Texas,  in  face  of  a  constitutional  prohibi- 
tion against  perpetuities,  it  was  beld  that 
charities  were  not  included  therein.  Paschal 
V.  Acklln,  27  Tex.  178,  196;  Bell  County  v. 
Alexander,  22  Tex.  350,  73  Am.  Dec.  268.  In 
6  Am.  &  Eng.  BJncy.  of  Law  (2d  Ed.)  p.  902, 
it  is  said  that  charitable  trusts  are  not  with- 
in tbe  rules  against  perpetuities,  nor  are  they 
affected  by  or  within  the  scope  of  tbe  statute. 

It  Is  said  that,  to  bold  that  the  adoption  of 
that  feature  of  the  common  law  as  to  iierpe- 
tuitles  respecting  realty,  only.  Impliedly  re- 
pealed the  common  law  on  the  subject  as  to 
personalty,  and  at  the  same  time  to  bold  that 
It  did  not  exclude  the  common  law  as  to 
charities,  would  be  tbe  height  of  Inconsisten- 
cy. That  means  this,  I  take  It:  to  bold  that 
an  enactment  as  to  one  part  of  the  common 
law  relating  to  a  specific  subject,  sncfa  law 
being  the  outgrowth  of  a  particular  policy, 
adopting  only  a  part  thereof,  Inferentially  re- 
peals the  remainder;  and  yet  that  tbe  com- 
mon law  on  another  specific  subject,  sovem- 
ed  by  a  radically  different  policy,  was  not 
Included  therein,  though  covered  by  the  let- 
ter tbereof,  is  inconsistent  to  the  highest  de- 
gree. To  my  mind  the  very  opposite  is  the 
reasonable  and  only  reasonable  view  of  the 
matter.  The  policy  of  the  common  law  as  to 
charities  was  so  radically  different  from  that 
regarding  property  generally,  the  one  being 
highly  favorable  to  perpetuities  and  tbe  oth- 
er as  highly  unfavorable  thereto,  that  to  say 
that  legislation  on  one  subject  adopting  part 
of  tbe  common  law  as  to  that,  in  general  lan- 
guage, and  by  silence  dropping  the  other  part 
must  be  beld  to  include  all  of  the  law  found 
as  to  the  opposite  policy  because  falling  with- 
in tbe  letter  of  tbe  enactment  would  be  il- 
logical to  tbe  highest  degree.  On  tbe  princi- 
ple Involved  we  certainly  liave  most  distin- 
guished company,  in  the  Supreme  Court  oi' 
tbe  United  States,  and  courts  and  writers 
generally,  as  we  have  seen. 

Now  a  word  as  to  whether  section  2039,  as 
amended  by  the  revision  of  1878,  In  connec- 
tion with  the  explanatory  note  of  tbe  re- 
visers, should  have  the  effect  which  the  cotut 
has  attributed  thereto.  Tbe  revisers  were 
all  distinguished  for  their  general  learning 
and  professional  attainments.  Two  of  them, 
subsequent  to  their  work  upon  tbe  statutes, 
became  honored  members  of  this  court  and 
performed  official  services  here  of  Inestima- 
ble value.  Tbe  other  was  their  peer  In 
knowledge  of  the  law.  I  yield  to  no  one  in 
respect  for  tbe  collective  Judgment  of  those 
men.  If  It  Includes  what  my  Brethren  sup- 
pose, and  tbe  idea  was  Incorporated  Into  the 
statutes,  then  the  decision  from  which  I  dis- 
sent is  right  and  the  law  should  be  so  de- 
clared, leaving  tbe  responsibility  for  the  re- 
sult to  rest  with  the  Legislature.    But  to  my 
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mlod,  tlie  words  of  the  reylsere  and  the  re- 
sult of  their  advice  with  the  LeglBlature,  in 
connection    with   wtiat   almost   immediately 
followed  In  this  court,  tells  a  far  different 
story  from  that  which  the  court  has  read 
tberetrom.    As  we  have  seen,  up  to  Ruth  t. 
Oberbronner,  the  only  decision  of  Importance 
In  this  court,  touching  the  subject  of  chari- 
ties, was  In  re  Taylor  Orphan  Asylum,  In 
which,    without    expressly    referring    to    all 
points  of  this  subject,  the  Judicial  view  clear- 
ly Indicated  la  that  the  common  law  had 
been  In  no  respect  disturbed  by  statute  law. 
Bnth  T.  Oberbrunner,  as  we  have  Indicated, 
was  decided   In   1876.     Then  the  idea  first 
found  lodgment  here  that  the  statute  on  the 
subject  of  perpetuities   had  abrogated   the 
common  law  in  that  regard  as  to  charities. 
The  argument  of  Bilr.  Dlzon  in  that  case,  as 
we  have  seen,  pretty  plainly  shows  that  the 
decision  must  have  struck  the  profession  as 
t  new  departure.    What  the  law  was  there- 
tofore supposed  to  be  is  moat  clearly  indi- 
cated In  the  following  note  of  the  reviser: 
"It  shows  a  defect  In  the  law  which  is  gen- 
erally   admitted    to    require    amendment." 
They  said  that  the  amendment  suggested  by 
tbem  would  result,  If  adopted,  in  but  a  mod- 
erate Innovation.    What  was  the  "defect"  to 
which  the  learned  revisers  alluded?    Plainly, 
the  "defect,"  not  supposed  to  exist  till  the 
jodldal  declaration  referred  to,  that  the  stat- 
nte  was  so  framed  as  to  compel  the  court  to 
hold  that  it  abrogated  the  common  law  as 
to  charitiea.     In  other  words,  Independently 
of  the  judicial  declaration  in  question,  they 
gave  it  as  their  judgment  that  there  was  no 
"defect"  in  the  statute  in  that  it  abrogated 
the  common  law  as  to  charities.    That  seems 
to  be  the  irresistible  inference  from  all  the 
drcnmstances  bearing  on  the  question.     In 
that  light  the  Legislature  adopted  the  amend- 
ment suggested. 

It  is  elementary,  and  statutory  as  well 
(section  4B86,  Bev.  St  1898),  that  the  effect 
of  the  amendment  above  mentioned,  and  the 
continuance  of  the  statute  otherwise,  was 
merely  to  leave  the  law  as  it  was  before, 
with  the  added  feature.  Then,  we  have.  In 
effect,  a  legislative  declaration  based  on  the 
adrlce  of  the  distinguished  revisers,  that, 
aside  from  the  "defect,"  so  called,  the  com- 
mon law  re8i)ectlng  charities  would  not  be 
deemed  affected  by  the  statute.  That  we 
deem  to  be  of  the  highest  Importance  in  this 
discussion. 

The  revision  of  1878  went  Into  effect  the 
l»t  day  of  November  of  that  year.  A  few 
■noDtbs  thereafter  Dodge  v.  Williams  was 
arpied  and  decided.  It  must  be  presumed 
that  this  court  was  familiar  with  the  amend- 
ment to  which  we  have  referred,  and  the 
judgment  of  the  revisers  as  well.  Upon  one 
phase  of  the  case,  as  we  have  seen,  the  ques- 
tion of  whether  the  statute  disturbed  the  com- 
mon law  as  to  charities,  was  vital.  Ruth  v. 
Oberbrunner  was  pressed  upon  the  attention 


of  the  court  as  controlling  In  the  matter. 
The  whole  subject  was  discussed  and  consid- 
ered, the  conclusion  reached  being  that  there 
was  no  statutory  restriction  In  this  state  re- 
specting conveyances  of  property  for  chari- 
table purposes.  All  said  in  Ruth  v.  Ober- 
brunner Inconsistent  therewith  was  expressly 
discarded  as  not  the  law.  The  law  was  de- 
clared to  be  In  all  respects  as  claimed  by 
Mr.  Dixon  In  his  argument  In  the  former 
case.  Thus  it  would  seem,  without  room  for 
reasonable  controversy,  the  supposed  "de- 
fect" In  the  statute,  to  which  the  revisers 
referred,  was  clearly  removed.  The  letter 
and  spirit  of  the  decision  Is  that  no  such 
"defect"  existed  and  that  the  common  law.  In 
its  entirety,  on  the  subject  of  charities,  was 
entirely  free  from  any  statutory  restrictions 
In  this  state.  In  all  that,  do  we  not  have  the 
will  of  the  Legislature,  Inferentlally  but 
clearly  expressed,  the  judgment  of  the  dis- 
tinguished revisers,  and  that  of  this  court  as 
well,  all  In  harmony  with  the  position  I  here 
maintain? 

I  concur  In  the  decision  of  the  court  as 
regards  what  I  have  felt  Justified  In  char- 
acterizing as  the  accidental  features  to  which 
the  splendid  charity  which  Mrs.  Harris  creat- 
ed, owes  Its  safety  frqm  destruction,  and 
would  add  another,  which  was  urged  upon 
the  attention  of  the  court  by  counsel  for  re- 
spondent It  is  this:  The  city  of  Oahkosh 
had  express  legislative  authority  to  take  the 
title  to  realty  by  the  means  the  titie  to  that 
in  question  was  conveyed  to  It,  and  to  hold 
such  title  for  the  purposes  for  which  the  con- 
veyance was  made.  That,  by  necessary  in- 
ference, involved  the  holding  of  such  prop- 
erty in  perpetuity.  If  it  were  true  that  the 
effect  of  the  statute  on  conveyances  for  char- 
itable purposes  Is,  as  a  general  rule,  all  that 
is  claimed  for  it,  such  express  authority,  pro 
tanto,  repealed  the  statute;  perhaps  the  bet- 
ter way  to  put  it  would  be,  created  an  ex- 
ception thereto.  That  is  supported  by  reason 
and  by  abundance  of  authority.  Levy  v. 
Levy,  33  N.  Y.  124-130;  Bascom  v,  Albert- 
son,  34  N.  Y.  598. 

I  have  now  expressed  my  views  at  great 
lengrth,  but  not  too  great  I  trust  consider- 
ing the  all-Important  nature  of  the  subject 
Involved.  As  indicated  at  the  outset  It  was 
not  without  much  consideration  and  hesita- 
tion that  I  reached  the  conclusion  respecting 
my  duty  to  write  this  opinion.  It  has'  been 
prepared  In  no  spirit  of  disputation,  though 
It  has  taken-  somewhat  of  that  form,  at  some 
points.  That  seemed  unavoidable.  I  cannot, 
however  much  I  may  think  It  Is  wrong,  hope 
to  change  the  Judicial  policy  from  which  I 
so  entirely  dissent  by  anything  I  have  said 
or  can  say.  Nevertheless,  I  conceive  It  to 
be  incumbent  upon  me  to  give  the  reasons 
which  impel  me  to  dissent  from  my  Brethren 
on  an  Important  matter  Involving  the  public 
policy  of  the  state,  to  the  end  that  If  the 
law  be  declared  wrongly,  I  may  not  be  held 
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responsible  therefor,  and  If  the  Legislature 
shall  see  fit  to  deal  with  the  matter,  it  can 
do  80  with  all  the  light  that  a  comparison 
of  views  will  throw  upon  the  subject. 

It  Is  now,  seemingly,  up  to  the  Legislature, 
as  it  was  in  New  York  in  1893,  to  say  wheth- 
er a  broad  policy  as  to  devises  of  property  to 
charity  shall  prevail  in  this  state,  or  not.  It 
will,  in  the  light  of  the  decision  in  this  case, 
be  unmistakable  that  If  the  public  desire  is 
that  men  of  wealth  shall  at  least  be  per- 
mitted to  have  a  free  band  in  devoting  their 
property  to  the  benefit  of  mankind  Instead  of 
to  mere  selfish  or  private  ends,  legislative  aid 
or  command  must  be  had  in  the  matter. 
Why  should  such  free  hand  not  be  permit- 
ted? That  is  the  policy  which  generally  pre- 
vails In  every  nectlon  of  our  country.  Why 
should  Wisconsin  be  an  exception?  The 
Legislature  must  answer  that.  The  respon- 
sibility for  the  continuance  of  the  exception 
rests  with  that  branch  of  the  government, 
regardless  of  whether  It  is  responsible  for 
having  .created  it  or  not.  If  what  I  have 
written  shall  so  emphasize  that  situation  as 
to  stimulate  remedial  action,  placing  our 
state  In  the  front  rank  of  communities  as  re- 
gards favoring  devises  of  privately  accumu- 
lated wealth  to  chS'ritable  objects,  it  will 
be  a  "consummation  devoutly  to  be  wished." 
Shall  we  have  Incorporated  into  our  system 
the  thought,  so  beautifully  expressed:  "Char- 
ity in  thought,  speech  and  deed,  challenges 
the  admiration  and  aflFection  of  mankind. 
Christianity  teaches  it  as  its  crowning  grace 
and  glory,  and  the  Inspired  apostle  exhausts 
his  powerful  eloquence  in  setting  forth  Its 
beauty  and  the  nothingness  of  all  things 
without  It"  "Though"  one  "speak  with  the 
tongues  of  men  and  of  angels  and  have  not 
charity"  he  is  "become  as  sounding  brass  or 
a  tinkling  cymbal;  and  though"  he  "have  the 
gift  of  prophecy  and  understand  all  myster- 
ies and  all  knowledge,  and  though"  he  "have 
all  faith  so  that"  he  "could  remove  moun- 
tains and  have  not  charity"  be  Is  "nothing." 
1  Cor.  18. 

SIEBEOKER,  J.  (dissenting  upon  an  Im- 
portant question,  but  concurring  In  the  de- 
cision). I  concur  In  the  Judgment  of  this 
court  resulting  in  affirmance  of  the  Judgment 
of  the  circuit  court  in  this  case.  I  cannot 
concur  in  many  of  the  grounds  advanced  in 
the  opinion  of  the  court  as  the  basis  of  the 
decision.  It  is  my  opinion  that  the  statutes 
of  this  state  prohibiting  perpetuities  and 
regulating  uses  and  trusts  do  not  apply  to 
trusts  for  charitable  uses;  and,  if  this  case 
be  held  to  come  within  such  statutes,  the 
authority  granted  by  legislative  enactment  to 
the  city  of  Oshkosh  to  maintain  a  public  li- 
brary is,  in  effect,  a  repeal  pro  tanto  of  such 
statutes. 

I  therefore  concur  In  the  views  expressed 
In  the  (Vlnlon  of  MARSHALL,  J. 


COBB  V.  SIMON. 

(Supreme  Court  of  Wisconsin.    Nor.  17,  1903.) 

FALSE  IMPRISONMENT— ACCUSATION  OF  THEFT 
IN  STORE-DETENTION  OF  ACCUSED— FLOOR- 
WALKER —  AUTHORITY  —  EVIDENCB  —  IN- 
BTBUCTI0N8— RATIFICATION  BT  MASTER. 

1.  In  an  action  against  the  proprietor  of  • 
store  for  false  imprisonment  because  the  floo^ 
walker  accused  a  customer  of  steallag  goods, 
and  confined  her  in  a  room  and  searched  her, 
defendant  testified  that  it  was  part  of  the  floor- 
walker's business  to  watch  customers  and  pre- 
vent them  from  doing  any  wrongful  act,  and 
that,  if  he  discovered  any  one  stealing,  it  was 
his  duty  to  take  the  goods  away  from  them,  or 
call  the  police  and  have  them  arrested.  fleU, 
that  if  the  floorwalker  honestly  believed  plain- 
tiff had  stolen  property,  and  acted  on  that  be- 
lief, defendant  would  be  liable. 

2.  If  the  floorwalker  knew  no  merchandise 
had  been  stolen,  but  falsely  or  by  a  trick  made 
it  appear  that  plaintiff  had  stolen,  and  impris- 
oned and  assaulted  her  in  order  to  extort  money 
from  her,  the  defendant  would  not  be  liable. 

3.  In  an  action  against  the  proprietor  of  a 
store  for  false  imprisonment,  praintifTa  daugh- 
ter testified  that  she  and  her  mother  had  just 
left  the  store,  when  the  floorwalker  stopped 
them  and  asked  for  "the  lace,"  and  then  step- 
ped behind  her  mother  and  apparently  took  a 
bolt  of  lace  of  about  12  yards  from  under  her 
mother's  arm,  saying,  "Here  it  is,"  and  that 
thereupon  they  were  imprisoned  'tis  him  ic  a 
room  and  searched,  and  that  she  had  not  aeeo 
anything  of  the  lace  before.  Plaintiff  herself 
did  not  testify  at  all  as  to  the  matter,  and  the 
floorwalker  was  dead  at  the  time  of  trial.  Iltli, 
that  an  inference  that  the  floorwalker  produced 
the  lace  by  a  trick  was  not  conclusive. 

4.  The  court  instructed  that  a  man  acts  with- 
in the  scope  of  his  employment  when  the  mo- 
tive which  impels  bim  is  the  i>erformance  of 
a  duty  with  which  he  is  charged  b^  the  employ- 
er; that  his  method  of  performing  the  duty 
may  not  have  been  expressly  authorized,  anj 
may  have  been  expressly  prohibited,  but  that  his 
acts  are  within  the  scope  of  his  employment  if 
he  was  intrusted  with  the  duty  he  was  attempt- 
ing to  perform;  and  that  the  test  of  the  scope 
of  employment  is  the  purpose  of  the  act,  and 
not  its  method.  Held,  that  such  instructioD, 
while  not  as  helpful  to  the  jury  as  a  specific 
statement  would  nave  been,  was  not  erroneoos. 

6.  An  instruction  that  a  master  is  liable  for 
a  wrong  done  by  the  servant,  whether  tbroagh 
negligence  or  malice,  in  the  course  of  an  employ- 
ment in  which  the  servant  is  engaged  to  per- 
form a  duty  which  the  master  owes  to  a  persoo 
injured,  was  erroneous,  as  not  applicable  to  the 
relation  existing  between  the  customer  and  de- 
fendant. 

6.  The  only  evidence  from  which  ratification 
by  defendant  of  the  act  of  the  floorwalker  could 
be  inferred  was  the  testimony  of  defendant  that 
he  retained  the  floorwalker  in  his  employ  after 
being  informed  of  plaintiff's  story,  and  on  cross- 
examination  defendant  testified  that  he  never 
went  to  see  plaintiff  after  being  informed  of  i^r 
story.  The  court  instructed  that  "to  ratify" 
means  to  confirm  or  approve  of,  and  that  such 
ratification  may  be  signified  by  acts  of  omis- 
sion as  well  as  of  commission,  and  that  in  de- 
ciding the  question  the  jury  might  consider 
what  the  defendant  did  not  do  that  he  should 
have  done,  as  well  as  what  he  did  do  indicatiTe 
of  aftirmance.  Held,  that  the  instruction  was 
erroneous,  as  the  jury  should  have  been  told 
under  what  circumstances  retention  of  an  um- 
ployg  constitutes  ratification,  and  they  might 
have  found  ratification  from  defendant's  failnre 
to  see  plaintiff  after  her  atoty. 
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7.  Retention  of  the  serTant  in  the  employ  of 
a  master  after  notice  to  the  principal  of  a  tort 
commlttpd  by  a  servant  is  evidence  of  the  rat- 
ification of  the  act  b^  the  principal,  but  the  in- 
formation to  the  principal  must  be  full  and 
complete. 

8.  Where  a  tort  is  committed  by  a  servant,  it 
ii  not  necessary,  in  order  to  show  ratification 
by  the  master,  that  the  information  as  to  the 
tort  should  come  from  the  injured  person. 

9.  In  an  action  against  a  proprietor  of  a  store 
for  false  imprisonment  becanse  of  bis  floor- 
walker having  imprisoned  plaintiff  in  the  store 
and  searched  her,  accusing  her  of  having  stolen 
certain  property  from  the  store,  it  appeared 
that  defendant  had  retained  the  floorwalker  in 
hia  employ  after  hearing  of  plaintiff's  story, 
and  that  ue  had  not  sought  to  advise  himself 
as  to  the  same  by  communicating  with  plain- 
tiff. Held,  that  the  question  whether  defend- 
ant had  ratified  the  act  of  the  servant  was  one 
for  the  jury. 

10.  It  appeared  that,  on  the  day  after  the  im- 
prisonment and  assault  on  plaintiff,  the  floor- 
walker was  arrested  and  criminally  prosecuted, 
■nd  that  defendant  called  on  the  district  attor- 
ney with  reference  to  the  matter,  and  the  dis- 
trict attorney  testified  that  in  that  conversa- 
tion he  told  defendant  plaintiff's  version  of  tl)e 
tran!<action  at  length.  EM,  that  an  objection 
that  the  commnnication  was  privileged,  as  be- 
tween attorney  and  client,  was  not  well  taken. 

11.  Defendant's  floorwalker  accused  plaintiff, 
when  she  was  leaving  defendant's  store,  of  hav- 
Idk  stolen  certain  lace,  and  directed  her  to  re- 
turn to  the  store,  which  she  did,  whereupon  she 
was  imprisoned  m  a  room,  and  the  floorwalker 
tore  open  her  dress,  searching  for  the  lace.  It 
did  not  appenr  that  there  were  any  circumstan- 
ces of  public  disgrace  or  insult  or  physical  vio- 
lence. There  was  testimony  tending  to  show 
that  heart  difficulty,  weakness,  aud  headaches 
bad  resulted  from  the  occurrence;  bnt  plaintiff 
testified  tiiat  she  did  her  own  housework,  and 
that  Bhe  was  "not  nearlv  so  bad  as  she  was  at 
first"  Eeld,  that  a  verdict  in  excess  of  $1,000 
waa  excessive. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Orren  T.  Williams,  Judge. 

Action  by  Ellen  Cobb  against  Julius  Si- 
mon. From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

This  is  an  action  for  assaalt  and  false 
Imprisonment  The  facts  were  not  seriously 
In  dispute.  June  18,  1900,  the  defendant 
was  the  proprietor  of  a  large  department 
store  in  Milwaukee,  in  which  there  were 
employed  4  floorwalkers  and  more  than  300 
clerks.  On  the  last-named  day  the  plaintiff, 
a  married  woman  living  in  Sheboygan  coun- 
ty, entered  the  defendant's  store  with  ber 
daughter  Jennie  Buscher,  who  lived  in  Mil- 
waukee, to  do  some  shopping.  They  went 
first  to  the  lace  connter,  and  bought  some 
lace,  and  tben  boagtat  some  dimity  at  an- 
other cotmter,  after  wliich  they  l.nqulred  of 
one  Julius  Snxe,  one  of  the  defendant's  floor- 
walkers, for  the  musUn  department  ^axe 
Went  with  them  to  the  muslin  counter,  where 
they  bought  muslin,  and  afterwards  some 
soap  at  another  counter;  Saze  receiving  the 
money  for  a  part,  at  least,  of  the  purchases. 
From  the  soap  counter  they  itassed  out  of 
one  of  the  outer  doors  of  the  store  onto  the 
sidewalk,    and    Saxe    followed    them.    The 
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daughter  thus  describes  what  then  took  place: 
"We  were  three  feet  away  from  the  outer 
door  of  the  vestibule  on  the  sidewalk,  when 
Saxe  stopped  us— tapped  me  on  the  should- 
er. I  looked  around  to  see  what  he  wanted 
and  who  he  was.  He  asked  me  for  the  lace. 
I  banded  him  the  package  of  lace  I  had  pur- 
chased. He  said:  That  Is  not  the  lace  I 
want  It  is  the  lace  you  stole.'  I  said  1 
did  not  steal  any  lace.  Tben  be  stepped 
around  sort  of  back  of  me  and  my  mother, 
who  stood  at  my  left,  almost  directly  in  front 
of  me,  and  then  he  apparently  took  a  bolt  of 
lace  of  about  twelve  yards  from  under  her 
arm,  made  such  a  movement,  and  said,  'Here 
it  la.'  That  is  the  first  I  had  noticed  or  seen 
anything  of  it  After  he  spoke  about  this, 
he  asked  us  to  come  back  into  the  store  with 
Mm.  I  turned  around  and  faced  him— he 
was  standing  almost  next  to  the  door,  just 
outside,  so  people  could  go  in  and  out— and 
be  said,  'Come  back  into  the  store,'  and  we 
went."  Jt  further  appears  by  the  daugh- 
ter's testimony  that  the  plaintiff  and  her 
daughter  followed  Saxe  back  into  the  store, 
and  downstairs  Into  a  small  room,  where 
Saxe  shut  and  locked  the  door,  and  tore  open 
the  front  of  the  plaintiff's  dress  to  see  if  he 
could  find  stolen  goods,  accusing  them  at  the 
same  time  of  stealing  lace,  and  saying  that 
he  would  send  them  to  a  police  station  un- 
less they  paid  him  f50;  that  they  were  kept 
there  nearly  half  an  hour;  that  plaintiff  de- 
nied stealing  the  lace,  and  finally  they  gave 
Saxe  all  the  money  they  had,  amounting  to 
$15,  and  he  let  them  out.  The  plaintiff  her- 
self did  not  attempt  to  describe  the  arrest 
and  stlbsequent  transactions,  except  to  say 
that  Saxe  stopped  them  and  took  them  down 
cellar,  and  that  she  sat  on  a  bench,  and  was 
unable  to  walk  without  help  when  released. 
It  appeared  that  Saxe  died  July  24,  1902, 
and  that  his  testimony  was  never  taken. 
There  was  testimony  tending  to  show  that 
the  plaintiff's  health  was  good  before  the  as- 
sault, and  that  since  that  time  she  has  had 
palpitation  of  tbe  heart  and  nervous  weak- 
ness. The  jury  returned  tbe  following  spe- 
cial verdict:  "(1)  Did  tbe  plalntifl  sustain 
an  injury  on  the  18th  day  of  June,  1900,  at 
the  defendant's  store,  known  as  the  'Boston 
Store,'  In  the  city  and  county  of  Milwaukee, 
at  tbe  hands  of  one  J.  H.  Saxe?  Answered 
by  consent  of  all  parties,  'Yes.'  (2)  Was  the 
said  J.  H.  Saxe  on  the  18th  day  of  June,  1900. 
In  the  employ  of  the  defendant,  Julius  Simon, 
as  floorwalker?  Answered  by  consent  of 
parties,  'Yes.'  (3)  Were  the  acts  causing  the 
plaintiff's  injury  done  by  said  J.  H.  Saxe 
when  acting  within  the  scope  of  his  employ- 
ment by  the  defendant?  Answered,  'Yes.' 
(4)  Did  tbe  defendant  ratify  the  acts  of  said 
J.  H.  Saxe  toward  tbe  plaintiff,  after  having 
learned  tbe  fact?  Answered,  'Yes.'  (S)  If 
the  court  should  be  of  the  opinion  that  the 
plaintiff  is  entitled  to  recover  compensatory 
damages,  at  what  sum  do  you  assess  the 
plaintiff's    compensatory    damages    herein? 
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Answered,  '$2,500.'  (6)  If  tbe  court  should 
be  of  the  opinion  that  the  plalnttflF  Is  enti- 
tled to  recover,  In  addition  to  compenaatory 
damages,  punitory  or  exemplary  damages,  at 
what  sum  do  you  assess  the  plaintiff's  ex- 
emplary or  punitory  damages?  Answered, 
'None.'  *'  The  defendant  moved  to  set  aside 
the  verdict  and  for  a  new  trial,  but  the  mo- 
tion was  overruled,  and  Judgment  for  the 
plaintiff  entered,  from  which  the  defendant 
appeals. 

Fleblng  &  Klllilea  (Theodore  Kronshage, 
Jr.,  of  counsel),  for  appellant  D.  T.  Pbalen 
(Simon  Olllen  and  Ernest  A.  Kehr,  of  coun- 
sel), for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  undisputed  evidence  showed  that  Saxe 
was  guilty  of  assault  and  false  Imprison- 
ment, and  the  serious  questions  In  the  case 
were  whether  the  defendant  was  shown  to 
be  liable  for  the  acts  of  Saxe,  either  because 
they  were  within  the  scope  of  his  employ- 
ment, or  because  the  defendant  ratified  such 
acts  after  knowledge. 

The  principle  Is  well  understood  that  the 
master  is  liable  for  the  negligent  or  wrong- 
ful acts  of  his  servant  committed  in  endeav- 
oring to  perform  a  duty  delegated  to  him  by 
the  master,  and  this  is  so  notwithstanding 
the  method  adopted  by  the  servant  may  not 
have  been  authorized,  and  may  even  have 
been  prohibited,  by  the  master.  On  the  oth- 
er hand,  it  is  equally  well  understood  that 
If  the  servant  steps  aside  from  his  master's 
business,  and  maliciously  or  wantonly  com- 
mits a  tort  for  the  accomplishment  of  his 
own  purposes,  the  master  is  not  liable  for 
such  acts.  The  test  is  not  whether  the  act 
was  done  during  the  existence  of  the  em- 
ployment, but  whether  it  was  done  in  the 
prosecution  of  the  master's  business.  Berg- 
man V.  Hendrlckson,  106  Wis.  434,  82  N.  W. 
304,  80  Am.  St   Rep.  47. 

The  scope  of  Saxe's  duties  was  thus  stated 
on  the  trial  by  the  defendant:  "It  was  a 
part  of  Mr.  Saxe's  business  to  watch  custom- 
ers and  prevent  them  from  doing  any  wrong- 
ful acts  in  the  store.  It  was  not  a  part  of 
his  employment  or  business  to  settle  with 
them  or  take  from  them  in  case  he  found 
anything.  If  he  discovered  any  one  In  the 
act  of  stealing,  he  was  either  to  take  the 
merchandise  away  from  them,  or  call  the  po- 
lice patrol,  or  have  them  arrested,  as  we 
have  done  in  very  many  cases."  And  again 
he  says:  "Mr.  Saxe's  dudes  in  reference  to 
persons  suspected  of  stealing  were  either  to 
prohibit  them  from  taking  the  goods  when 
they  did  not  pay  for  them,  or  else  call  for  the 
police  and  arrest  them  if  they  Insisted  upon 
It"  Thus  it  appears  that  It  was  Saxe's  duty 
to  watch  customers  and  prevent  them  from 
doing  wrongful  acts;  also  to  take  stolen  mer- 
clinndlse  away  from  customers  whom  he  dis- 
covered In  the  act  of  stealing.  Now  If,  as 
matter  of  fact,  Saxe  honestly  believed  that 


plaintiff  had  stolen  a  bolt  of  lace  or  other 
property  In  the  store,  and,  acting  on  that  be- 
lief, imprisoned  the  plaintiff  and  searched 
her,  it  seems  clear  that  as  to  these  acta,  at 
least,  the  defendant  would  be  liable,  within 
the  rule  of  the  Bergman  Case,  because  the 
servant  was  attempting  to  carry  out  his  duty 
of  taking  merchandise  away  from  a  custom- 
er whom  he  supposed  was  in  the  act  of  steal- 
ing it,  though  using  means  not  authorized 
by  the  master.  On  the  other  hand,  if  the 
servant  knew  no  merchandise  had  been  stol- 
en, but  falsely  or  by  a  trick  made  It  appear 
that  the  plaintiff  had  the  lace  under  her  arm, 
and  Imprisoned  and  assaulted  her  In  order  to 
extort  money  from  her,  the  defendant  would 
not  be  liable  for  any  of  his  acts,  because 
Saxe  had  stepped  aside  from  bis  employmeDt 
to  commit  a  tort  for  his  own  purposes  and 
ends.  The  defendant  strongly  claims  that  the 
evidence  shows  the  latter  state  of  facts, 
without  dispute,  and  hence  that  the  third 
question  of  the  verdict  should  not  have  been 
submitted  to  the  Jury.  This  claim  Is  not 
without  considerable  weight  Saxe's  versioD 
of  the  transaction  was  never  given,  and  we 
have  really  only  the  version  given  by  the 
plaintiff's  daughter.  She  testifies  that  Saxe 
stepped  back  of  the  plaintiff  and  apparently 
took  a  bolt  of  lace  from  under  her  mother's 
arm,  and  said,  "Here  it  is,"  and  that  she 
had  not  seen  anything  of  it  before.  A  legiti- 
mate Inference  from  this  evidence,  doubtless, 
is  that  Saxe  produced  the  lace  by  some  trick 
or  sleight  of  hand,  but  is  this  inference  con- 
clusive? The  daughter  does  not  say  that  the 
lace  was  not  in  fact  under  her  mother's  arm, 
not  does  she  testify  that  Saxe  produced  it 
by  a  trick;  and  the  plaintiff  herself  does  not 
testify  at  all  as  to  the  matter,  though  sbc 
must  have  known  what  the  fact  was,  and 
was  on  the  stand  as  a  witness  twice.  In  this 
situation  of  the  evidence,  we  think  it  wonld 
be  going  too  far  to  hold  that  the  inference 
of  a  trick  by  Saxe  Is  conclusive.  tJpon  an- 
other trial  such  fact  may  perhaps  appear, 
but,  as  the  evidence  stands  upon  this  trial, 
we  think  It  was  a  question  for  the  Jury,  un- 
der proper  Instructions. 

This  brings  us  to  a"  consideration  of  the  In- 
structions given  by  the  court  upon  the  third 
question.  The  instructions  were  in  part  as 
follows:  "A  man  acts  within  the  scope  of 
his  employment  when  the  motive  which  im- 
pels him  Is  the  performance  of  a  duty  with 
which  he  Is  charged  by  bis  employer.  His 
method  of  performing  that  duty  may  not 
have  been  expressly  authorized  or  have  been 
contemplated,  and  may  have  been  expresslr 
prohibited;  but  his  acts  would  be  within  the 
scope  of  his  employment,  provided  he  was 
Intrusted  with  the  duty  he  was  attempting  to 
perform.  The  test  of  the  scope  of  employ- 
ment la  the  purpose  of  the  act,  and  not  its 
method.  Was  the  object  of  the  act  the  per- 
formance of  a  duty  resting  upon  the  servant' 
If  it  was,  then  the  act  was  within  the  scope 
of  his  employment;    otherwise  not     A  mas- 
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ter  la  li&ble  for  a  'wrong  done  b7  his  servant 
whetber  through  negligence  or  malice  of  the 
latter,  in  the  course  of  an  employment  In 
which  the  servant  Is  engaged  to  perform  a 
duty  which  the  master  owes  to  the  person  In- 
jored."    Aa  to  all  of  these  Instructions,  ex- 
cept the  last  sentence,  there  Is  no  serious 
difficulty.     They  are  quite  general  in  their 
natore.  and  not  as  helpful  to  the  Jury  aa 
more  specific  statements,  such  aa  are  contain- 
ed In  the  preceding  portions  of  this  opinion, 
would  be.  but  we  are  unable  to  say  that  they 
are  erroneous.     We  cannot  regard  the  last 
sentence  quoted,  however,  as  in  any  way  ap- 
plicable to  the  present  case.    It  would  be  ap- 
plicable in  the  case  of  an  assault  upon  a  pas- 
senger by  one  of  the  servants  of  a  common 
carrier,   because  In  such  case   the  common 
carrier  owes  the  duty  to  the  passenger  of 
transporting  bim  safely  and  protecting  him 
against   injury,    Including   injury    from   the 
hands  of  the  carrier's  own  servanta    This 
principle  and  its  reasons  are  well  understood. 
Craker  y.  C.  &  N.  W.  Ey.  C!o.,  36  Wis.  657,  17 
Am.  Rep.  504;   Wood's  Master  &  Servant  (2d 
Ed.)  I  321.     It  has  not,  however,  been  ap- 
plied to  a  merchant  in  Us  relations  to  cus- 
tomws.    It  is  true  that  customers  in  such 
case  are  npon  the  premises  by  Invltaticn, 
and  the  merchant  owes  the  positive  duty  to 
the  customer  of  using  ordinary  care  to  keep 
the  premises  in  a  reasonably  safe  condition 
for  nse  tty  the  customer  In  the  usual  way; 
and  this  donbtless  Includes  the  duty  of  using 
ordinary  care  to  employ  competent  and  law- 
abiding  servanta,  but  we  do  not  understand 
that  be  Insures  the  customer's  personal  safe- 
ty.   Ve  Iiave  been  referred  to  no  cases  so 
liolding.    The  general  principle  as  frequently 
stated  is  that  persons  who  come  upon  prem- 
ises to  do  business  with  the  occupant  at  his 
express  or  implied  request  are  there  by  in- 
vitation, and  that  they  are  entitled  to  the 
!!ame  treatment  due  to  all  Invited  persons, 
namely,  the  exercise  of  ordinary  care  by  the 
occupant     Hupfer  v.  N.  D.  Co.,   114  Wla 
279,  90  N.  W.  191.     We  therefore  conclude 
'.bat  it  was  error  to  give  the  sentence  in  ques- 
tion to  the  Jury  in  this  case,  because  the  case 
was  not  one  where  it  could  rightly  be  ap- 
plied. 

Upon  the  fourth  question  the  court  char- 
ged the  Jury  as  follows:  "  'To  ratify'  means 
to  confirm  or  approve  of,  and  such  ratifica- 
tion may  be  signified  by  acts  of  omission  as 
well  as  of  commission— negatively  as  well 
as  affirmatively.  So,  in  deciding  tills  ques- 
tion, you  may  consider  what  the  defendant 
did  not  do  that  he  should  have  done,  if  he 
desired  to  disaffirm,  as  well  as  what  he  did 
do  indicative  of  affirmance  or  disatlirmance; 
and  you  will  notice  the  last  part  of  the  ques- 
tion. This  ratification  or  affirmance,  if  it 
took  place,  must  have  taken  place,  in  order 
that  yon  may  answer  this  question  in  the 
affirmative,  after  Iiaving  learned  of  the  facts. 
You  will  answer  that  question  'Yes'  or  'No,' 
as  you  determine  the  fact  to  be  from  all  th^ 


credible  evidence  in  the  case."  Here,  too. 
It  will  be  noticed  that  the  language  is  very 
general.  There  is  no  positive  erroneous 
statement  In  it,  but  in  what  respect  does  it 
enlighten  the  Jury?  They  were  informed 
that  ratification  might  be  signified  by  acts 
of  omission  as  well  as  by  acts  of  commis- 
sion, but  they  were  no  wiser  than  before 
with  regard  to  what  acts  of  omission  or 
commission  would  constitute  ratification. 
The  helpfulness  of  a  charge  lies  in  the  ap- 
plication of  the  law  to  the  facts  of  the  in- 
stant case.  It  does  little  good  to  tell  a  Jury 
that  ratification  may  be  signified  by  acts  of 
omission,  and  to  scrupulously  refrain  from 
telling  them  what  acts  of  omission  are  meant. 
Not  only  does  such  a  charge  do  little  good, 
but  it  may  become  absolutely  misleading. 
For  instance,  in  the  present  case  the  only 
fact  in  evidence  from  which  ratification  could 
tiave  been  rightfully  found  was  the  fact 
(testified  to  by  the  defendant  but  afterwards 
partially  contradicted  by  him)  that  he  retain- 
ed Saxe  In  his  employ  after  he  had  been  in- 
formed of  the  plaintiff's  story.  This  being 
the  only  testimony  on  which  ratification  could 
be  predicated,  the  Jury  should  have  been 
told  under  what  circumstances  retention  of 
the  employe  constitutes  ratification.  On  the 
contrary,  they  seem  to  have  been  set  adrift 
without  compass  or  sextant  upon  an  unchart- 
ed sea,  and  allowed  to  select  any  act  of  omis- 
sion or  commission  which  they  chose,  and 
predicate  ratification  upon  it.  The  vice  in 
this  very  clearly  appears  from  a  moment's 
consideration  of  one  piece  of  testimony.  Up- 
on cross-examination,  the  defendant  testified 
that  he  never  went  to  see  the  plaintiff  after 
being  Informed  of  her  story.  This  was  cer- 
tainly an  act  of  omission.  The  Jury  would 
not  have  l>een  Justified  in  finding  ratifica- 
tion from  this  fact  alone,  yet  under  the 
cliarge,  they  may  well  have  done  this  very 
thing.  We  cannot  but  think  tliat  while  the 
language  of  the  charge  is  not  erroneous  in 
law,  still,  when  taken  In  connection  with 
the  facts  of  the  case,  it  is  positively  mislead- 
ing and  prejudicial,  because  it  allows  the  Jury 
to  find  ratification  from  acts  or  omissions 
which  are  entirely  inadequate  for  that  pur- 
pose. Retention  of  a  servant  in  his  employ- 
ment after  notice  to  the  principal  of  a  tort 
committed  by  the  servant  Is  evidence  of 
ratification  of  the  act  by  the  principal.  Bass 
y.  C.  &  N.  W.  Ry.  Co.,  42  Wis.  654,  24  Am. 
Rep,  437;  Robinson  v.  Railway  Co.,  94  Wis. 
345,  68  N.  W.  961,  34  L.  R.  A.  205,  59  Am. 
St.  Rep.  897.  The  Information  to  the  princi- 
pal should  be  full  and  complete,  In  order  to 
Justify  the  conclusion  of  ratiflcntlon  on  this 
ground.  Patry  v.  C,  St  P.,  M.  &  O.  Ry.  Co., 
77  Wis.  218,  46  N.  W.  66.  It  is  not  essen- 
tial that  the  information  should  come  from 
the  plaintiff,  but,  however  it  comes,  it  should 
be  more  than  mere  Idle  rumor,  and  should 
be  so  convincing  and  persuasive  as  to  con- 
vince the  mind  of  an  ordinarily  prudent  em- 
ployer that  the  facts  exist  which  call  for  the 
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servant's  discharge.  Any  other  rule  would 
necessitate  the  discharge  of  faithful  employSa 
/whenever  their  conduct  is  assailed  by  Irre- 
sponsible, unfounded  gossip,  and  such  a  rule 
would  be  plainly  unjust  both  to  employer  and 
employe.  The  question  is  generally  one  for 
the  Jury,  in  view  of  all  the  Information  which 
came  to  the  employer,  and  was  such  in  the 
present  case,  under  proper  Instructions. 

A  number  of  rulings  upon  evidence  are  as- 
signed as  error,  but  none  of  them  are  deem- 
ed well  taken,  and  but  one  of  them  Is  regard- 
ed of  8u£Bclent  Importance  to  require  spe- 
cial treatment  On  the  day  after  the  assault 
upon  the  plaintiff,  Saze  was  arrested  and 
prosecuted  criminally  for  the  offense;  and 
the  defendant,  Simon,  called  on  the  assistant 
district  attorney  of  Milwaukee  county  with 
reference  to  the  matter.  The  assistant  dis- 
trict attorney  was  placed  on  the  stand  by 
the  plaintiff,  and  testified,  against  objection, 
that  in  that  conversation  he  stated  to  the 
defendant  Mrs.  CJobb's  version  of  the  trnns- 
actlon  at  length.  This  ruling  Is  now  assign- 
ed as  error,  and  the  ground  taken  seems  to 
be  that  the  communications  were  privileged, 
because  they  were  communications  between 
attorney  and  client  This  objection  is  plain- 
ly not  well  taken.  There  was  no  relation  of 
attorney  and  client  between  the  parties,  and 
the  defendant  was  not  even  a  prosecuting 
witness.  It  was  rather  an  attempt  on  the 
part  of  the  defendant  to  explain  matters  to 
the  prosecuting  officer  from  the  defendant's 
standpoint  We  are  aware  of  no  rule  which 
excludes  such  testimony. 

We  regard  the  damages  awarded  as  clear- 
ly excessive.  While  the  act  as  shown  by  the 
evidence,  was  entirely  unjustifiable,  there 
were  no  circumstances  of  public  disgrace  or 
Insult;  nor  was  there  physical  violence.  The 
testimony  tended  to  show  that  heart  difli- 
culty,  weakness,  and  headaches  have  result- 
ed from  the  occurrence;  but  the  plaintiff 
testifies  that  she  does  her  own  housework, 
except  the  washing,  and  that  she  is  not 
nearly  so  bad  as  she  was  at  first  Under  the 
evidence,  we  should  regard  any  verdict  ex- 
ceeding $1,000  as  excessive. 

Judgment  reversed  and  action  remanded 
for  a  new  trlaL 


UNION  PAC.  R.  CO.  V.  HOWARD  COUNTY 

et  al. 
(Supreme  Court  of  Nebraska.    Oct.  21,  1903.) 

CODNTT  BOARD— ASSESSMENT  OP  TAXBS— LIM- 
ITATION  OF  INDEBTEDNESS. 

1.  The  authority  of  a  county  board  to  assess 
taxes  is  limited  b^  section  5,  art.  9,  of  tiie  Con- 
stitution, to  15  mills  on  the  dollar  vaiuation,  ex- 
cept for  the  payment  of  indebtedness  existing 
at  the  adoption  of  the  Constitution,  unless  au- 
thorized by  a  vote  of  the  people  of  the  county. 

2.  One  object  of  such  section  is  to  protect  tax- 
payers against  an  abuse  of  the  taxinf;  power  of 
county  authorities,  and  the  limitation  extends 
to  every  exercise  of  that  power. 

8.  A  county  board  assessed  a  tax  of  15  mills 
on  the  dollar  valuation,  and  8  mills  to  pay  bond- 


ed indebtedness.  In  addition  thereto,  H 
ed  4%  mills  on  the  taxable  property  of  one  of 
its  precincts  (the  county  not  being  nnder  town- 
ship orcanisation)  to  pay  for  the  erection  of  pub- 
lic scales  erected  in  pursuance  of  chapter  M, 
Oomp.  St.  1901.  The  scale  tax  was  not  anthor- 
ised  by  a  vote  of  the  people  of  the  county.  In 
an  action  to  restrain  the  collection  of  the  acaJe 
tax,  held,  that  the  4%-mill  levy  was  in  contra- 
vention of  Const.  §  5,  art.  9,  and  void. 

4.  Former  judgment  vacated. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.    On  rehearing.     Reversed. 

For  former  opinion,  see  92  N.  W.  579. 

John  N.  Baldwin,  Edson  Ricti,  and  Henry 
Nun,  for  appellant  Jesse  T.  Parker  and 
Frank  T.  Taylor,  for  respondents. 

ALBERT,  C.  This  l8  a  rehearing.  The 
former  opinion,  affirming  the  decree  of  the 
district  court  is  reported  in  92  N.  W.  579. 
As  there  stated,  the  action  was  brougbt  to 
restrain  the  collection  of  a  tax  levied  on  the 
taxable  property  of  a  certain  precinct  of  the 
defendant  county  to  pay  for  public  scales 
erected  in  such  precinct  In  the  statement 
of  the  facts  in  the  former  opinion,  we  said: 
"The  levy  [to  pay  for  the  scales]  was  origi- 
nally made  on  the  basis  of  seven  miila  on  the 
dollar,  which  made  the  entire  levy  [the  ag- 
gregate amount  levied  by  the  coimty  board 
for  all  purirases]  in  excess  of  the  constitu- 
tional limit  The  county  board  afterward 
reduced  the  levy  [made  to  pay  for  tiie  scales] 
to  4%  mills  on  the  dollar,  wtiicb  brought  it 
[the  entire  levy]  within  such  limit,  and  made 
no  claim  against  the  plaintiff  for  the  excess." 
Upon  a  re-examlnatlon  of  the  record,  which  is 
somewhat  confusing,  owing  to  the  mispla- 
cing of  some  of  the  pages,  we  find  tliat  the 
county  board,  for  the  year  in  question,  as- 
sessed the  following  taxes  for  county  pur- 
poses: General  fund,  9  mills  on  the  dollar; 
road  fund,  2  mills  on  the  dollar;  bridge  fund, 
4  mills  on  the  dollar;  and  the  further  sum  of 
8  mills  on  the  dollar  for  the  payment  of 
bonded  Indebtedness  of  the  county.  In  ad- 
dition to  the  foregoing,  the  county  board  as- 
sessed a  tax  of  7  mills  on  the  dollar  on  the 
taxable  property  of  the  precinct  in  question, 
to  pay  for  the  erection  of  public  scales  there- 
in. The  7-mill8  assessment  in  excess  of  the 
amount  required  to  pay  for  the  scales,  was 
reduced  to  4%  mills.  It  was  the  dllte'ence 
between  the  7  mills  and  the  4%  mills  which 
was  not  claimed  by  the  plaintiff,  and  wliich 
was  enjoined  by  the  decree  in  this  case.  The 
remainder  of  the  assessment  was  upheld. 
The  contention  of  the  plalntlfl  now  is  tliat 
by  the  assessment  of  a  tax  of  16  mills  on 
the  dollar  for  county  purposes,  to  say  noth- 
ing of  the  levy  made  to  pay  the  bonded  In- 
debtedness of  the  county,  the  legality  of 
which  is  not  questioned  in  this  case,  the 
county  board  exhausted  its  authority,  and 
that  the  additional  levy  for  the  scales,  even 
at  the  rate  of  4%  mills,  to  which  it  was  re- 
duced, was  in  contravention  of  section  5,  art 
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9,  of  the  Conatitatlon,  trhicb  ia  as  follows: 
"Count}-  authorities  shall  never  assess  taxes 
tbe  aggregate  of  which  shall  exceed  one  and 
a  half  per  one  hundred  dollars  valuation,  ex- 
cept for  the  payment  of  Indebtedness  exist-  , 
Ing  at  the  adoption  of  this  Constitatlon,  un- 
less authorized  by  a  vote  of  the  people  of  the 
county."  The  defendant  contends  that  the 
foregoing  section  relates  exclusively  to  tax- 
es levied  for  county  purposes,  and  In  sup- 
port of  that  contention  cites  Chicago,  B.  A 
Q.  B.  Co.  V.  Klein,  62  Neb.  258,  71  N.  W. 
1069,  on  rehearing  M  Neb.  781,  75  N.  W.  42. 
In  the  first  headnote  to  the  first  opinion  in 
tbat  case  we  find  the  following  language: 
"The  meaning  of  section  6  of  article  9  of 
the  Constitution  is  that  county  authorities, 
except  for  the  special  reasons  mentioned  in 
said  section,  shall  never  assess  taxes  for 
county  purposes  In  excess  of  15  mills  upon 
tbe  dollar."  The  foregoing  clearly  supports 
the  defendant's  contention,  and  was  not  mod- 
IBed  on  rehearing,  although  Norval,  J.,  dis- 
sented from  the  conclusion  reached.  But  It 
seems  to  us  that  whether  the  constitutional 
provision  above  quoted  should  be  thus  lim- 
ited was  not  necessarily  involved  in  that 
case.  There  the  aggregate  assessment  made 
by  the  county  board  did  not  exceed  15  mills 
on  Oie  dollar.  But  such  assessment,  added 
to  that  made  by  certain  townships,  resulted 
in  an  aggregate  assessment  of  more  than  15 
mills  on  tbe  dollar  on  the  taxable  property 
of  tbe  respective  townships.  The  precise 
question  Involved  was  whether  the  taxes  as- 
sessed by  the  townships  should  be  taken  in- 
to account  in  applying  the  constitutional  lim- 
itation, and  this  court  held  that  it  should  not 
From  tbe  entire  opinion.  It  is  clear,  we  think, 
that  the  conclusion  is  based  on  section  6,  art 
9,  of  the  Constitution,  which  authorizes  the 
Legislature  to  vest  municipal  corporations 
with  authority  to  assess  and  collect  taxes 
for  corporate  prnposes.  The  court  held  that 
a  township  Is  a  municipal  corporation,  with- 
in the  meaning  of  such  section.  The  section 
thus  construed,  taken  in  connection  with 
section  5,  supra,  recognizes  two  taxing  pow- 
en.  namely,  the  county  authorities  and  the 
authorities  of  municipal  corporations,  includ- 
ing townships.  The  authority  of  tbe  former 
to  assess  taxes  Is  clearly  limited  by  the  pro- 
visions of  section  5.  The  authority  of  the 
latter,  so  far  as  the  sections  under  considera- 
tion are  concerned.  Is  left  to  the  discretion  of 
the  Legislature.  But  in  the  present  case  we 
are  not  dealing  with  taxes  assessed  by  coun- 
ty and  municipal  or  township  authorities, 
but  with  a  tax  wbich  was  assessed  wholly 
by  the  county  authorities.  The  tax  for  the 
scales  was  to  pay  for  scales  erected,  not  in  a 
township,  but  In  a  precinct.  A  precinct  la  a 
mere  territorial  division  created  for  certain 
political  and  administrative  purposes.  It  can 
neither  plead  nor  be  impleaded,  nor  is  it  ca- 
pable of  ImiKMlng  upon  itself  any  obligation 
or  liability,  except  In  pursuance  of  express 
legislative  authority.    State  ex  reL  Chandler 


V.  Board  of  County  Commissioners  of  Dodge 
County,  10  Neb.  20,  4  N.  W.  370.  The  act 
authorizing  the  erection  of  public  scales,  set 
out  in  the  former  opinion,  confers  no  au- 
thority upon  precincts  to  assess  taxes;  nor 
were  the  taxes  in  question  assessed  by  tbe 
precinct,  but  by  the  county  authorities. 
Their  authority  to  assess  taxes  Is  clearly  lim- 
ited by  section  6,  supra.  That  section  was 
Intended  to  protect  each  and  every  taxpayer 
against  an  abuse  of  the  taxing  power  of 
county  authorities,  and  the  limitation  there- 
in fixed  must  be  held  to  apply  to  every  case 
where  such  power  is  exercised.  In  the  pres- 
ent case,  in  the  exercise  of  that  power,  the 
county  board  sought  to  Impose  a  tax  of  19% 
mills  on  tbe  dollar  (leaving  out  of  consider- 
ation tbe  tax  levied  to  pay  bonded  indebted- 
ness) upon  every  taxpayer  of  the  precinct  In 
question.  There  was  2%  miUs  in  excess  of 
Its  constitutional  authority,  and  the  excess 
was  not  authorized  by  any  vote  of  tbe  peo- 
ple of  the  county.  That  it  was  done  to  pay 
for  scales  erected  at  the  request  of  a  ma- 
jority of  tbe  electors  of  the  precinct  is  whol- 
ly immaterial.  The  constitutional  powers  of 
the  board  cannot  be  enlarged  in  that  way. 
It  follows,  therefore,  that  the  entire  tax  lev- 
led  to  pay  for  the  scales  is  void. 

It  Is  therefore  recommended  that  the  for- 
mer judgment  of  this  court  be  vacated,  the 
decree  of  the  district  court  be  reversed,  and 
that  the  cause  be  remanded,  with  directions 
to  enter  a  decree  in  accordance  with  this 
opinion. 

BAUNES  and  OLANVILLE,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  former  Judgement 
of  this  court  Is  vacated,  the  decree -of  the 
district  court  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  In 
accordance  with  this  opinion. 


PARKER  V.  KNIGHTS  TEMPIiARS*  ft  MA- 
SONS' LIFE  INDEMNITY  CO. 

(Supreme  Court  of  Nebraska.     Nov.  5,  1903.) 

APPKAL-RKVIBW— INStJRANCB    POUCT— WAIV- 
ER OF  CONDITIONS— AGENCY— PAT- 
UENT  OF  PREMIUMS. 

1.  It  is  a  settled  rule  of  this  court  that  it  will 
dispose  of  a  case  on  the  theory  on  which  it  was 
presented  to  the  trial  court. 

2.  A  permanent  waiver  of  a  condition  in  a  pol- 
icy of  insurance  would  not  be  Inferred  from  oc- 
casional indulgences  shown  a  policy  holder. 

3.  No  implication  of  a  waiver  of  the  terms  of 
a  contract  can  arise  from  acts  which  may  be 
construed  as  a  compliance  with  such  terms. 

4.  Where  the  agent  of  an  insurance  company 
undertakes  to  act  for  and  on  behalf  of  the  as- 
sured, as  to  such  acts  he  is  to  be  regarded  as 
the  agent  of  the  assured,  and  not  of  the  com- 
pany. 

5.  Where  an  insurance  agent,  in  taking  the 
application  for  insurance,  agrees  with  the  as- 
sured to  make  the  payments  falling  due  on  the 
policy  for  the  assured  for  a  specified  time,  such 
agreement  is  not  binding  on  the  company;  and, 
in  making  payments  in  pursuance  thereof,  tike 
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agent  acta  on  behalf  of  the  assured,  and  not  for 
the  cMnpany. 

6.  A  life  insnrance  policy,  by  the  terms  of 
which  the  assured  was  required  to  pay  a  spec- 
ified amount  on  the  first  of  each  month,  pro- 
Tided  that  if  any  such  payment  was  not  re- 
ceived at  the  Chicago  office  of  the  insurer,  be- 
fore 12  o'clock,  noon,  of  the  day  it  wns  due, 
ihe  risk  should  be  suspended,  and  such  suspen- 
sion should  continue  until  the  receipt  of  the  pay- 
ment at  the  Cliicago  office  within  thirty  days  of 
the  date  it  was  due;  if  not  received  within  that 
time,  or  if  the  insured  should  die  during  such 
suspension,  the  contract  of  insnrance  should  ipso 
facto  terminate,  although  the  amount  of  the 
payment  had  been  forwarded  during  the  life  of 
the  assured.  The  insurer  arranged  with  a  bank 
at  Ij.,°the  residence  of  the  assured,  to  receive 
such  payments  ontil  the  date  they  became  due, 
and  notified  the  assured  of  the  authority  of  the 
bank  to  thus  receive  such  payment,  field:  (1) 
That  such  arrangement  operated  as  a  waiver  of 
the  place  of  payment,  and,  tliat  payments  made 
to  the  bank,  on  or  liefore  the  date  they  became 
due,  would  prevent  a  suspension  of  the  risk,  re- 
gardless of  the  date  upon  which  such  payments 
were  received  at  the  home  office.  (2)  That  pay- 
ment to  the  bank,  in  order  to  prevent  a  sus- 
pension, was  required  to  be  made  on  or  before 
the  date  it  fell  due,  and  if  made  after  that  date 
the  risk  would  stand  suspended  until  payment 
was  received  at  the  home  office  within  thirty 
dnys  of  the  date  it  became  due,  and  doring  the 
lifetime  of  the  assured ;  if  not  thus  received,  the 
insurance  ipso  facto  terminated. 

(Syllabus  by  the  Court.) 

CommlBsIoners'  Opinion.  Department  No. 
2.  £!rror  to  District  Court,  Lancaster  Coun- 
ty;  Cornish,  Judge. 

Intervention  by  Charles  M.  Parker,  admin- 
istrator, against  the  Knights  Templars'  & 
.Masons'  TJfe  Indemnity  Company.  Judg- 
ment for  defendant,  and  said  Parker  brings 
error.    Affirmed. 

Willard  E.  Stewart,  F.  M.  Tyrell,  Geo.  A. 
Adams,  and  Sam  B.  lams,  for  plaintiff  In 
error.  .  Walter  J.  Lamb,  Lame  &  Wurzburg, 
and  T.  J.  Uraydon,  for  defendant  in  error. 

ALBERT,  C.  This  is  an  acUon  on  a  life 
insurance  policy  Issued  by  the  defendant,  a 
mutual  company,  on  the  life  of  Wm.  H.  H. 
Bader,  in  which  the  plaintiff,  who  at  the  time 
of  its  issuance  was  the  wife  of  the  assured, 
l8  named  as  the  beneficiary.  By  a  subse- 
quent marriage  she  took  the  name  under 
which  she  prosecutes  this  action.  The  policy 
was  issued  in  March,  1901,  and  the  assured 
died  June  15th  of  the  same  year.  A  copy 
of  the  policy  is  attached  to  the  petition,  and 
the  money  consideration  for  its  issuance,  ap- 
pearing on  the  face  thereof.  Is  $4.12,  payable 
in  advance,  and  a  like  sum  on  the  1st  day 
of  each  month  thereafter  during  the  life  of 
the  policy.  On  the  back  of  the  policy,  and 
as  a  part  of  the  contract  of  insurance,  is  the 
following  condition:  "(5)  If  any  payment  is 
not  received  at  the  Chicago  office  of  the  in- 
surer before  twelve  o'clock  noon.  Central 
time,  the  day  it  is  due,  the  risk,  under  this 
contract,  shall  be  suspended  from  that  time 
and  such  suspension  of  the  risk  shall  con- 
tinue until  the  receipt  of  the  payment  at  the 
Chicago  office  of  the  Insurer  during  the  busi- 
ness hours  of  any  day  within  thirty  (30)  days 


after  the  day  the  said  payment  becomes  doe. 
If  the  payment  in  default  ia  not  received  at 
the  Chicago  office  of  the  insurer,  during  the 
business  hour  of  any  day  within  thirty  (30) 
,  days  after  the  day  it  becomes  due,  or  if  the 
Insured  dies  at  any  time  during  such  sus- 
pension of  the  risk,  this  contract  sliall  be 
ipso  facto  terminated,  although  the  amount 
of  the  payment  may  have  been  forwarded  to 
the  insurer  before  the  Insured's  death,  and 
if  such  payment  is  received  at  said  office  aft- 
er his  death,  it  shall  be  returned  to  the  per- 
son who  paid  it,  or  the  Insured's  legal  rep- 
resentative. After  the  second  payment,  the 
Insurer  will  mall  notices  of  payments  becom- 
ing due,  to  the  post-office  address  of  the  in- 
sured which  lias  been  furnished  to  the  in- 
surer by  him,  and  it  agreed  that  such  notice 
mailed  at  Chicago  at  least  fifteen  (15)  days 
before  the  day  any  payment  becomes  due, 
shall  be  sufficient  notice  thereof,  and  tbe  in- 
sured then  accepts  the  risk  of  any  miscar- 
riage of  the  malls.  Delivery  and  acceptance 
of  this  policy  shall  be  sufficient  notice  of  the 
first  monthly  payment  after  the  delivery  of 
the  policy."  Beferring  to  the  foregoing  con- 
dition, the  plaintiff,  in  her  petition,  alleges 
as  follows:  "Plaintlfl  alleges  tliat  tbe  de- 
fendant, after  the  execution  of  said  policy, 
and  during  the  lifetime  of  the  Insured  there- 
in, waived  the  above  provision  and  tbe  i- 
qulrement  that  the  money  be  paid  at  its  office 
In  Chicago  by  noon  of  the  day  it  was  due, 
in  that  it  constituted  and  appointed  tbe  B'Irst 
National  Bank  of  tbe  city  of  Lincoln,  Ne- 
braska, its  agent  to  collect  the  premiums  on 
the  several  and  many  policies  It  Issued  and 
bad  outstanding  to  dtlsens  of  said  dty  of 
Lincoln  and  vicinity,  and  duly  authorized 
and  empowered  said  bank  to  collect  said  pre- 
miums at  times  and  places  other  than  as 
provided  in  the  said  policies,  and  to  so  en- 
able said  bank  to  make  said  collectlonB,  sent 
notices  to  the  said  policy  holders.  Including 
said  Rader,  requesting  them,  and  each  o( 
them,  to  pay  their  said  premiums  to  said 
bank,  and  for  said  purpose  forwarded  blank: 
receipts  to  said  bank  to  be  filled  out  and 
delivered  to  said  policy  holders.  Including 
said  Kader,  as  they  made  payment  of  saiil 
premiums  from  said  policy  holders,  including 
said  Rader,  at  times  and  places  differ.- 
from  those  mentioned  In  the  said  policies,  to 
wit,  at  Its  place  of  business  in  the  city  of 
Lincoln,  Nebraska,  and  at  dates  later  in  the 
month  than  the  1st  day  thereof;  and  tbe  de- 
fendant, with  full  knowledge  that  said  bank 
was  taking  and  receiving  said  premiums 
from  said  policy  holders,  including  said  Ra- 
der, at  dates  later  than  the  1st  day  of  each 
month,  took  and  received  said  money  as 
paid  out  of  time,  and  credited  the  same  to 
the  said  policy  holders.  Including  said  Ra 
der;  and  the  defendant  also  authorized  and 
empowered  one  J.  E.  R.  Miller  to  take  and 
receive  said  premiums  from  said  policy  hold- 
ers. Including  said  Rader,  at  times  and  places 
other  than  in  said  policy  mentioned,  and  said 
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Miller  did  at  different  and  many  times  in 
the  city  of  Lincoln,  Nebraska,  take,  collect, 
and  receive  from  said  policy  holders,  indnd- 
1ns  Bald  Rader,  the  premiums  due  from  tbem, 
lod  eacb  of  them,  to  the  defendant,  on  said 
policies,  and  remit  the  same  to  the  defendant 
at  Chicago,  Illinois,  and  said  defendant  knew 
that  said  Miller  was  so  collecting,  taking, 
and  receiving  the  same  from  said  policy  hold- 
ers. Including  said  Rader,  as  above  stated, 
and  remitting  the  same  to  the  defendant  at 
Chicago,  Illinois,  and,  knowing  said  facts, 
and  taking  and  receiving  said  remittances, 
and  crediting  the  same  to  the  several  policy 
holders  as  their  several  interest  appeared,  the 
defendant  fully  and  completely  waived  the 
provisions  of  said  policy  requiring  payment 
In  advance  at  its  office  in  Chicago,  Illinois, 
before  noon  of  the  day  it  was  due,  central 
time. ,  PlalntiS  further  alleges  that  said  bank 
and  said  Miller,  and  each  of  tbem,  was  em- 
powered to  take,  and  was  accustomed  to  and 
did  take,  from  many  of  said  policy  holders, 
including  said  Rader,  the  dues  severally  due 
from  them,  after  noon  of  the  day  It  was  due, 
and  long  after  said  time,  but  within  thirty 
days  for  which  such  policy  was  claimed  to 
be  suspended,  and  did  remit  the  same  to  the 
defendant,  and  the  defendant  took  and  re- 
ceived said  money  from  said  bank  and  Mil- 
ler, and  each  of  tbem,  during  said  thirty  days 
of  snsi>en8lon,  and  kept  and  held  the  same, 
and  made  no  objection  thereto,  thereby  rat- 
ifying and  confirming  the  acts  and  conduct 
of  the  bank  and  said  Miller  in  so  doing,  and 
thereby  gave  out  to  said  policy  holders  that 
such  payments  were  valid  and  sufficient  and 
acceptable  to  it;  that  said  Rader  paid  and 
caused  to  be  paid  to  said  Miller,  and  ten- 
dered and  caused  to  be  tendered  to  said  bank, 
all  dnes  from  him  on  the  policy  in  suit  here- 
in, prior  to  his  death,  and  within  said  thirty 
days'  limit  or  claimed  suspension,  the  said 
First  National  Bank  being  the  place  desig- 
nated by  the  defendant  for  said  policy  hold- 
ers. Including  said  Rader,  to  make  such  pay- 
ment." 

Upon  grounds  not  n^bessary  to  mention, 
the  administrator  of  the  assured  intervened. 
Tbe  petition  of  intervention  also  refers  to 
the  condition  on  the  bac^  of  tbe  policy,  and 
In  respect  thereto  alleges:  "By  one  of  the 
conditions  of  said  policy,  It  was  provided 
that  an  assessment  of  $4.12  Bhou;<^  be  paid 
monthly  on  the  1st  day  of  each  succeeding 
montb  at  the  home  office  of  the  defendant  at 
Chicago,  Illinois;  but  this  intervener  alleges 
that  said  condition  of  the  policy,  as  to  time 
and  place  of  payment  of  assessments,  was 
waived  by  the  defendant,  and  that  after  the 
issuance  at  said  policy  the  defendant  direct- 
ed said  Insured  to  thereafter  make  payments 
of  such  assessments  at  Lincoln,  Nebraska,  to 
tbe  First  National  Bank  of  said  city,  and  to 
which  bank  said  insured  did  habitually  make 
such  pajrments  with  the  knowledge  and  con- 
<ient  of  said  defendant,  and  without  objection 
tlieretow    Said  defendant  further  waived  said 


condition  of  said  policy  as  to  time  and  place 
of  "payment  of  tbe  several  maturing  assess- 
ments therein  provided  for,  by  ratifying  and 
adopting  the  acts  of  their  local  agent,  J.  B.  I(. 
Miller,  at  Lincoln,  Nebraska,  who,  acting  on 
behalf  of  defendant,  collected  the  payment 
which  matured  on  the  Ist  day  of  June,  1901, 
from  the  Insured,  and  remitted  It  to  tbe  de- 
fendant, where  same  was  received,  and  credit 
duly  given  the  insured  therefor  by  the  defend- 
ant upon  Its  books,  and  same  retained  by 
tbe  defendant,  and  is  still  so  retained." 

Neither  the  petition  of  the  plaintiff,  nor 
that  of  the  Intervener,  contains  any  allega- 
tions, other  than  those  hereinbefore  set  out, 
In  regard  to  the  payment  of  the  monthly 
premiums  required  by  tbe  terms  of  tbe  poli- 
cy, or  any  general  allegation  of  performance 
of  his  part  of  the  contract  by  the  assured. 

The  answers  to  the  plaintiff's  petition  and 
to  the  petition  of  Intervention,  so  far  as  con- 
cerns tbe  present  Inquiry,  are  substantially 
the  same.  Both  open  with  a  denial  of  "each 
and  every  allegation  not  herein  expressly  ad- 
mitted," and  admits  the  Issuance  of  tbe  poli- 
cy as  alleged  in  such  petition.  In  respect  to 
the  condition  on  tbe  back  of  the  policy,  and 
the  payment  of  the  monthly  premiums,  both 
answers  contain  the  following  allegations: 
"This  defendant  further  avers  that  on,  to 
wit,  the  14th  day  of  May,  A.  D.  1901,  at  tbe 
hour  of  5:30  p.  m.,  the  said  defendant  mailed 
in  the  general  post  office  In  the  city  of  Chi- 
cago, and  state  of  Illinois,  a  notice  address- 
ed to  tbe  said  William  H.  H.  Rader,  at  the 
street  and  number  theretofore  famished  to 
said  defendant  by  the  said  Rader  in  the  city 
of  Lincoln  and  state  of  Nebraska,  and  there- 
by notified  the  said  Rader  that  a  payment  of 
$4.12  on  the  said  policy  would  become  due 
and  payable  on  said  Ist  day  of  June,  A.  D. 
1901.  The  defendant  further  says  that  not- 
withstanding said  notification,  said  Rader 
did  not  on  June  1st,  betore  12  o'clock  noon. 
Central  time,  pay  to  this  defendant  the  said 
sum  of  $4.12  which  the  said  Rader  became 
and  was  obliged  to  pay  to  the  said  defendant, 
as  hereinbefore  alleged,  and  thereby  the  risk 
under  the  said  policy  was  suspended  from 
the  time  last  mentioned,  and  so  continued  to 
be  suspended  up  to  and  including  the  hour 
of  said  Rader's  death;  and  defendant  further 
says  that  no  payment  of  the  amount  thus  In 
default  was  ever  received  at  the  Chicago  of- 
fice of  the  said  defendant  during  the  business 
hours  of  any  day  during  the  lifetime  of  the 
said  Rader,  and  that  the  said  Rader  died 
during  the  suspension  of  the  risk,  and  that 
the  said  policy  or  contract.  If  any,  between 
the  said  Rader  and  this  defendant,  was  Ipso 
facto  terminated,  and  was  not  In  force  or 
effect  at  the  time  of  his  death.  If  at  any  time 
theretofore  It  bad  been  In  force." 

In  reply  to  such  answers,  both  the  plain- 
tiff and  Intervener  allege  a  walv»  of  the  con- 
dition on  the  back  of  the  policy  as  to  the  time 
and  place  of  payment  of  the  premium.  In  sub- 
stantially the  same  language  as  that  tw>reln- 
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before  quoted  ai  a  part  of  their  respecttve 
petitions,  and  that  In  pursuance  of  such 
waiver  th»  premium  due  June  1,  1901,  was 
paid  after  that  date,  but  within  30  days 
thweof. 

It  appears  from  the  evidence  that  the  ap- 
plication for  the  policy  in  question  was  taken 
by  one  Miller,  an  agent  of  the  company.  At 
the  time  be  took  the  application,  he  entered 
into  an  arrangement  with  the  assured  where- 
by he  agreed  to  advance  such  payments  as 
should  fall  due  from  time  to  time  until  the 
assured  received  a  pension  which  he  was  ex- 
pecting. In  pursuance  of  this  arrangement. 
Miller  collected  the  admission  fee  from  the 
assured,  and  forwarded  it  to  the  defendant 
It  appears  to  have  been  the  practice  of  the 
defendant  to  forward  receipts  for  the  pay- 
ments falling  due  each  month  from  its  mem- 
bers In  the  dty  of  Llncohi  to  the  First  Na- 
tional Bank  of  that  dty,  and,  in  addition  to 
the  notice  required  by  the  conditions  of  the 
policy  to  be  given  to  members  of  payments 
falling  due,  to  include  the  following:  "For 
your  convenience  your  receipt  has  been  seat 
to  the  First  National  Bank  at  your  place, 
where  you  can  get  it  until  said  date  [the 
date  the  payment  became  due]  on  payment 
of  the  amount  due.  After  that  date,  if  un- 
paid, it  win  be  returned  to  this  office,  and 
you  will  be  carrying  your  own  risk."  The 
bank's  InstructlonB  were  in  writing,  and 
among  them  was  the  following:  "Each  has 
been  notified  that  you  will  have  these  re- 
ceipts for  collection  until  [the  date  the  pay- 
ment became  due]  and  after  which  date  re- 
mit collections  made  and  return  all  unpaid 
receipts."  In  pursuance  of  his  agreement 
with  the  assured,  Miller  made  the  payments 
falling  due  on  the  policy  April  J.  and  May  1, 
1901,  on  the  3d  and  4th  days  of  those  months, 
respectively,  to  the  bank,  in  accordance  with 
the  practice  above  mentioned.  Afterward, 
and  during  the  same  month,  and  while  the 
assured  was  living.  Miller  purchased  a  draft 
for  the  amount,  and  transmitted  it  to  the 
defendant  by  mail.  An  attorney  for  the  as- 
sured agreed  to  reimburse  him  for  the  amount 
thus  transmitted.  It  is  conceded  that  the  re- 
mittance was  received  by  the  defendant  dur- 
ing the  month  of  June,  and  within  30  days 
of  the  date  which,  by  the  terms  of  the  policy, 
it  was  required  to  be  paid.  But  whether  it 
was  received  during  the  lifetime  of  the  as- 
sived  was  one  of  the  Issues  in  the  case.  The 
remittance  was  rejected  by  the  defendant  on 
the  ground  that  it  was  not  received  during 
the  lifetime  of  the  assured,  and  returned  to 
Miller  in  the  form  of  a  check.  He  returned 
it  to  the  company,  and  it  appears  to  have 
been  returned  to  him,  who  produced  it  on 
the  trial,  where  the  defendant  offered  to  pay 
It,  and  deposited  the  amount  thereof  In  court 
for  the  beneflt  of  the  person  entitled  thereto. 

At  the  conclusion  of  the  evidence,  the 
court  directed  a  verdict  for  the  defendant, 
and  from  a  judgment  rendered  on  such  ver- 
dict the  plalntUT  and  intervener  severally 


prosecnte  error  to  this  court  At  this  stage 
of  the  litigation  there  is  no  contest  between 
the  plaintifl  and  the  intervener.  They  make 
common  cause  against  the  defendant.  For 
the  sake  of  brevity,  we  shall  treat  the  argu- 
ments of  each  as  made  by  both,  and  refer 
to  both  by  their  title  in  tliis  court— the  plain- 
tiffs. 

From  the  foregoing  statement  it  will  be 
seen,  that  the  defendant  resists  payment  on 
the  ground  that  the  payment  which  by  the 
terms  of  the  policy  was  required  to  be  paid 
at  Chicago  before  noon  of  June  1,  1901,  was 
not  paid  until  after  that  date,  and  until  after 
the  death  of  the  assured,  and  for  that  reason 
no  recovery  can  be  had.  In  view  of  the  con- 
dition on  the  back  of  the  policy  hereinbefore 
set  forth.  The  plaintiffs,  on  the  other  band, 
insist  that  the  payment  was  in  fact  made 
before  the  death  of  the  assured,  and  before 
the  policy  had  lapsed,  and  also  insist  that 
the  defendant  had  waived  the  time  and  place 
of  payment. 

One  contention  of  the  plaintiffs  la  based 
on  the  following  allegation  in  the  defendant's 
answer:  "The  defendant  further  says  that, 
notwithstanding  said  notification,  said  Rader 
did  not  on  June  Ist,  before  12  o'clock  noon. 
Central  time,  pay  to  this  defendant  the  said 
sum  of  $4.12.  •  •  •"  Their  contention  on 
this  point  Is  best  shown  by  the  following  tak- 
en from  their  brief:  "Defendant's  general 
denial  is  waived,  modified,  and  controlled  by 
the  special  plea,  which,  being  In  luec  verba, 
tenders  no  issne.  It  is  an  admission  of  pay- 
ment, and  only  puts  in  issue  the  manner  of 
it— a  fact  which  is  immaterial,  and  about 
which  there  Is  no  dispute.  Defendant  says 
payment  was  not  made  In  Chicago  on  June 
Ist,  and  we,  in  substance,  make  the  same  al- 
legation." This  contention  conflicts  with  the 
theory  upon  which  the  case  was  presented  to 
the  trial  court.  The  plaintiffs  made  no  claim 
that  payment  had  been  made  within  the  time 
required  by  the  terms  of  the  contract.  On 
the  contrary,  by  their  pleadings,  as  well  as 
by  the  evidence,  it  is  impliedly  admitted  that 
the  assured  for  some  time,  at  least,  stood 
suspended  because  of  nonpayment,  unless 
there  had  been  a  waiver  of  the  time  of  pay- 
ment by  the  defendant.  That  condition,  hav- 
ing been  shown  to  exist,  would  be  presumed 
to  continue  until  the  contrary  was  shown. 
To  rebut  that  presmnption,  the  plaintiffs 
pleaded  a  waiver  of  the  time  and  place  of 
payment  and  attempted  to  show  due  pay- 
ment before  the  death  of  the  assured,  and  in 
time  to  avoid  the  suspension.  It  is  the  set- 
tled rule  of  this  court  that  it  will  dispose  of 
a  case  on  the  theory  upon  which  it  was  pre- 
sented to  the  trial  court  That  rule,  of  It- 
self, without  going  into  other  questions.  Is 
sufficient  to  dispose  of  the  plaintiffs'  conten- 
tion. 

The  plaintiffs  Insist  that  there  ia  evidence 
tending  to  show  that  payment  of  the  amount 
due  June  1,  1901,  was  actually  received  by 
the  defendant,  at  its  office  In  Ohica^o,  be- 
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fore  the  death  of  the  assnred.  We  do  not 
think  to.  MUler,  hy  whom  the  plaintUfs 
Bougrht  to  show  the  fact,  testified.  In  eiSect, 
that  he  had  no  recollection  as  to  the  exact 
date  of  making  the  remittance,  except  that  it 
appeared  from  a  memorandum  made  by  him 
to  have  been  June  13,  1001.  When  he  en- 
tered the  memorandum,  or  whether  it  cor- 
rectly showed  the  date  of  the  transaction, 
-was  not  shown.  But  the  remittance  was 
mailed  at  Lincoln,  and  the  receiving  stamp 
abow  that  it  waa  received  at  the  post  office 
at  that  place  June  14,  1901,  at  8:30  hi  the 
evening.  It  was  received  at  the  post  office 
In  Chicago  between  9:30  and  10  o'clock  In 
the  evening  of  the  following  day.  The  next 
day  was  Sunday,  and  the  evidence  on  the 
part  of  the  defendant  la  clear  and  positive 
that  it  was  not  received  at  its  office  until 
June  17,  1901,  two  days  after  the  death  of 
the  aasnred.  The  evidence  on  this  point,  we 
think,  admits  of  no  other  inference  than  that 
the  a.vsured  was  dead  when  the  remittance 
reached  the  Chicago  office. 

A  considerable  portion  of  the  argument  in 
this  case  is  directed  to  the  question  of 
waivo';  that  is,  whether  the  defendant  bad 
waived  the  conditions  as  to  the  time  and 
place  of  the  payments  of  monthly  dues.  As 
to  the  time  of  payment,  it  will  be  seen  from 
an  examination  of  the  condition  of  the  pol- 
icy set  out  that,  in  case  payment  was  not 
made  before  12  o'clock  noon  the  day  it  be- 
came dne,  the  policy  became  suspended,  and 
snch  suspension  should  continue  until  the 
receipt  of  the  payment  at  the  Chicago  office 
dnrlng  the  business  hours  of  some  day  with- 
in 30  days  after  the  date  the  payment  be- 
came dne.  If  the  payment  in  default  was 
not  thus  received,  or  if  the  assured  died 
during  snch  suspension  of  the  risk,  the  con- 
tract ipso  facto  terminated,  although  the 
amount  had  been  forwarded  to  the  defendant 
before  the  assured's  death.  There  is  ample 
evidence  in  the  record  that  the  defendant 
received  payments  after  the  date  upon  which 
they  fell  due,  and  within  30  days  after  that 
date.  But  that  evidence  does  not  show  a 
waiver  of  the  conditions  of  the  policy  In 
regard  to  the  time  of  payment.  On  the  con- 
trary, it  is  strictly  In  accordance  with  those 
conditions.  By  the  terms  of  the  condition, 
the  assnred  had  the  right  to  make  such  pay- 
ments at  any  time  within  30  days  after  they 
fell  doe,  subject  to  the  penalty  of  suspension 
while  in  default  The  question,  then,  of  a 
waiver  of  the  time  of  payment,  is  not  in  the 
case,  because  there  Is  no  evidence  tending  to 
establish  It 

As  to  the  place  of  payment,  the  first  con- 
tention of  the  plaintiff  is  that  the  agent. 
Miller,  was  at  least  Impliedly  authorized  to 
collect  the  payment  at  Lincoln,  and  that  the 
condition  as  to  the  place  of  payment  was 
thereby  waived.  In  support  of  this  conten- 
tkM.  we  are  referred  to  the  agreement  be- 
tween Miller  and  the  assured,  whereby  the 
foraner  nndertook  to  pay  the  monthly  dnes 


for  the  lattw  for  some  time,  and  the  pay- 
ments made  by  Miller  In  pursuance  of  that 
agreement.  We  are  also  referred  to  evidence 
showing  that  MUler  had  paid  the  dues  of  an- 
other policy  holder  to  the  First  National 
Bank  on  one  or  two  occasions,  and  at  least 
once  had  remitted  such  dues  directly  to  the 
defendant's  office  in  Chicago.  So  far  as  the 
agreement  between  the  assured  and  Miller 
is  concerned.  It  was  theirs  exclusively.  In 
malclng  payments  In  pursuance  thereof,  Mil- 
ler acted  for  the  assured,  and  not  as  agent 
for  the  defendant;  and  there  is  nothing  either 
in  the  agreement,  or  the  payments  made  In 
pursuance  of  it,  to  indicate  even  remotely 
that  the  defendant  had  authorized  payment 
to  be  made  to  Miller  in  Lincoln,  instead  of 
to  Itself  at  Chicago,  as  required  by  the  terms 
of  the  contract.  The  assured's  monthly  dues 
w^re  never  paid  to  Miller,  but  always  by 
Miller  to  the  bank,  which  had  restricted  au- 
thority to  collect  for  the  defendant  So  far 
as  the  transactions  between  Miller  and  the 
other  policy  holder  In  regard  to  the  payment 
of  dues  are  concerned.  It  is  not  clear  whether 
he  was  acting  for  the  defendant  or  for  the 
policy  holder.  The  fact  that  he  paid  a  part 
of  them  to  the  bank  authorized  to  receive 
them,  instead  of  remitting  direct  to  the  de- 
fendant, would  tend  to  show  the  latter.  But 
assuming  that  in  those  Instances  he  was  act- 
ing for  the  defendant,  the  evidence  on  that 
point  shows  only  an  occasional  Indulgence, 
as  to  the  place  of  payment,  to  one  poli- 
cy holder.  Had  such  Indulgence  been  shown 
to  the  holder  of  the  policy  in  suit,  him- 
self, it  could  not  be  construed  as  a  perma- 
nent waiver  as  to  the  place  of  payment 
Thompson  ▼.  Knickerbocker  L.  Ins.  Co.,  104 
U.  S.  2.T3,  26  I*  Ed.  765;  Mandego  v.  Cen- 
tennial Mut  L.  Ass'n,  64  Iowa,  134,  17  N.  W. 
656,  19  N.  W.  877;  Sweetser  v.  Odd  Fellows 
M.  A.  Ass'n,  117  Ind.  101,  19  N.  B.  722;  Mars- 
ton  ▼.  Mass.  L.  Ins.  Co.,  60  N.  H.  92;  Smith 
▼.  New  B.  Mut  L.  Ins.  Co.,  63  Fed.  760,  11 
O.  O.  A.  411;  Haydel  v.  Mut  Red.  F.  L. 
Ass'n,  104  Fed.  718,  44  0.  C.  A.  169.  A  for- 
tiori, such  indulgence  should  not  be  construed 
as  a  permanent  waiver  when  shown  to  an- 
other person. 

Another  contention  of  the.plalntlffs  is  that, 
the  defendant  having  authorized  the  bank  to 
receive  payments  at  Lincoln,  the  condition  of 
the  policy  as  to  the  place  of  payment  was 
thereby  waived,  and  consequently  the  court 
erred  in  rejecting  the  evidence  offered  by 
them  to  show  a  tender  of  the  payment  falling 
due  June  1,  1901,  made  by  Miller,  on  behalf 
of  the  assured,  to  the  bank,  after  that  date, 
and  before  the  date  of  his  death,  was  a  good 
tender.  That  the  defendant  by  authorizing 
payments  to  be  made  to  the  bank,  did  there- 
by waive  the  place  of  payment,  is  obvious. 
But  an  examination  of  the  written  authority 
of  the  bank  to  receive  such  payments,  and 
of  the  notice  to  the  policy  holders  that  pay- 
ment might  be  made  to  it,  shows  the  extent 
of  snch  waiver.    By  the  terms  of  the  policy. 
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to  aTold  suspension  payments  were  required 
to  be  made  at  the  office  of  the  company  in 
Chicago  before  12  o'clock  noon  of  the  day 
they  fell  due.  The  notice  to  the  policy  hold- 
ers of  tbe  authority  of  the  bank  to  receive 
payment  informed  each  of  them,  in  efTect, 
that  his  dues  could  be  paid  to  tbe  bank  until 
the  date  of  payment  fixed  by  tbe  terms  of 
the  contract,  and  that  after  snch  date,  if  un- 
paid, the  receipt  therefor  furnished  by  the 
defendant  to  be  deliyered  to  him  upon  mak- 
ing payment  should  be  returned  to  the  de- 
fendant, and  that  thereafter  he  would  be 
carrying  bis  own  risk.  The  authority  of  tbe 
bank  as  to  tbe  time  during  which  it  might 
receive  payments  was  correspondingly  limit- 
ed. The  effect,  tben,  of  the  waiver,  was  that 
tbe  policy  holders  could  avoid  suspension  by 
payment  to  the  bank  within  the  time  speci- 
fied in  the  notice,  regardless  of  the  time  tt^e 
payments  thus  made  were  received  at  tbe 
home  office  of  tbe  defendant  In  other 
words,  the  waiver,  as  to  the  place  of  pay- 
ment, extended  only  to  such  payments  as 
were  made  within  tbe  time  specified  in  the 
notice. 

Bnt  tbe  plaintiffs  argue  that  the  express 
waiver  shown  by  the  authority  given  to  the 
bank  to  collect  tbe  dues,  and  tbe  notice  to 
tbe  policy  holders  that  payment  could  be 
made  to  tbe  bank,  was  Impliedly  extended 
by  the  course  of  dealing  between  the  policy 
holders  and  the  defendant.  This  argument 
is  based  on  the  fact  that  the  previous  pay- 
ments of  the  assured,  as  well  as  those  of 
some  other  policy  holders,  had  been  made  to 
the  bank  after  the  date  specified  In  the  no- 
tice for  making  such  payments.  We  do  not 
think  snch  implication  arises  from  thosn  cir- 
cumstances. By  the  express  terms  of  the 
policy.  If  the  iMiyments  were  not  made  at 
the  time  and  place  therein  specified,  the  risk 
was  suspended.  But  such  suspension  might 
be  interrupted  by  tbe  payment  of  the  amount 
delinquent  at  tbe  home  office  at  any  time 
during  the  life  of  the  assured,  and  within 
30  days  of  the  date  such  amount  became  due 
by  the  terms  of  the  policy.  When  such 
amount  was  received  at  tbe  home  office  with- 
in that  time,  whether  through  tbe  bank  or 
directly  from  the;  assured,  it  operated  to  In- 
terrupt tbe  suspension  of  the  risk;  and  the 
defendant  had  no  right,  under  the  terms  of 
tbe  contract,  to  reject  it  No  implication  of 
a  waiver  of  tbe  terms  of  a  contract  can  arise 
from  acts  which  are  in  strict  accordance  with 
such  terms.  The  acceptance,  therefore,  by 
the  defendant  of  dues  collected  by  the  bank 
after  the  time  it  was  authorized  to  collect 
them,  was  not  a  recognition  of  the  right  of 
tbe  assured  to  make  them  at  Lincoln,  instead 
of  Chicago,  and  there  by  arrest  the  suspen- 
sion of  the  risk,  regardless  of  tbe  time  such 
payments  were  received  at  the  home  office, 
but  of  tbe  right  of  tbe  assured  to  avoid  the 
suspension  of  the  risk  in  the  manner  provid- 
ed by  the  terms  of  the  contract.  Upon  the 
failure  of  tbe  assured  to  make  the  payment 


falling  due  June  1,  1901,  to  tbe  bank  at  Lin- 
coln, or  to  the  defendant  at  its  home  office, 
on  or  before  that  date,  he  stood  suspended; 
and,  by  the  express  terms  of  the  policy,  such 
suspension  was  to  continue  until  tbe  receipt 
of  the  payment  at  tbe  home  office  within 
30  days  of  the  date  it  became  due,  and  during 
his  lifetime.  There  being  no  waiver  of  this 
provision,  payment  to  the  bank  within  that 
time  would  not  interrupt  the  suspension  ontil 
such  payment  was  actually  received  at  the 
home  office.  The  evidence  was  properly  re- 
jected. 

Another  claim  put  forward  by  the  plaintiffs 
is  that  the  defendant  retained  tbe  payment 
remitted  by  Miller  on  June  14,  1901,  until 
the  time  of  trial,  and  thereby  ratified  his  ac- 
ceptance of  tbe  payment  at  Lincoln.  As 
we  have  seen.  In  making  payment  for  the 
assured  Miller  was  simply  carrying  out  a 
personal  arrangement  between  himself  and 
the  former.  In  those  matters  be  was  acting 
for  tbe  assured,  and  the  payment  remitted 
by  him  June  14,  1901,  is  to  be  viewed  in 
precisely  the  same  light  as  though  it  bad  been 
made  by  the  assured  himself.  Tbe  evidence 
shows  it  was  not  received  at  the  home  office 
until  June  17,  1901,  and  until  after  tbe  as- 
sured had  died;  that  as  soon  as  the  defend- 
ant learned  of  tbe  death  of  the  assured,  it 
returned  tbe  remittance  to  Miller,  In  tbe  form 
of  a  check;  tliat  he  returned  the  check  to 
the  defendant  who  immediately  returned  it 
to  him.  It  does  not  appear  that  the  check 
was  ever  presented  for  payment  and,  upon 
its  production  at  the  trial,  the  defendant  as 
we  have  seen,  tendered  tbe  amount  of  It 
and  deposited  such  amount  In  court  for  the 
use  of  those  entitled  thereto.  It  will  be  seen, 
therefore,  that,  instead  of  a  ratification  or 
an  acceptance  and  retention  of  the  payment 
after  It  had  notice  of  tbe  death  of  the  as- 
sured, the  defendant  promptiy  returned  the 
payment  to  the  party  who,  acting  on  behalf 
of  tbe  assured,  had  remitted  It  A  different 
question  might  arise,  had  Miller  been  acting 
for  tbe  company  in  making  tbe  remittance. 

Complaint  is  made  of  tbe  rejection  of  evi- 
dence showing  that  tbe  bank  received  pay- 
ments after  the  1st  of  the  month,  and  that 
it  was  its  practice  to  retain  the  list  showing 
the  payments  due,  for  collection,  until  the 
12th  day  of  the  month,  and  then  report  to 
the  defendant,  showing  tbe  collections  made, 
and  the  time  they  were  received,  and  that 
it  was  also  its  practice  to  send  out  collectors 
to  make  such  collections.  From  what  has 
already  been  said  In  regard  to  the  evidence 
offered  to  show  a  tender  to  the  bank,  this 
evidence  is  clearly  Immateilal,  and  It  was 
not  error  to  reject  it 

Complaint  is  also  made  of  the  rulings  of 
the  court  excluding  the  answers  to  questions 
propounded  on  cross-examination.  Tbe  an- 
swers were  properly  excluded,  because  the 
questions  were  not  directed  to  matters 
brought  out  on  the  direct  examination.  Be- 
sides, in  the  view  we  have  taken  of  tbe 
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ease,  bad  mich  answers  lieen  received,  tbey 
roiild  not  bave  changed  tbe  result 

Other  errors  are  assigned,  but  we  tblnk 
they  are  disposed  of  by  what  has  already 
been  said.  It  Is  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

BARNES  and  OLANYILLB,  CC,  concur. 

PER  GTTRIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  1b  affirmed. 


FLANAGAN  t.  MATHIESON  et  al. 

(Supreme  Court  of  Nebraska.    Nov.  6,  1903.) 

GRANT     OF     LAND»-PRESnMPTION&-BQUITY— 

APPKAI^REVIEW— ADVERSE  POSSESSION. 

1.  A  grant  of  lands  may  be  presumed  from 
acts  of  exclusive  use  and  continuous  occupation 
(or  10  years  or  more,  when  such  use  and  occu- 
pation are  accompanied  by  a  claim  of  owner- 
ship. 

2.  On  an  appeal  In  an  equity  proceeding,  error 
cannot  be  predicated  on  tne  action  of  the  trial 
coart  in  the  admission  of  evidence. 

3.  ESvidence  examined,  and  held  sufficient  to 
■ostain  the  judgment  of  the  district  court. 

(Syllabns  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas  Coun- 
ty; Grimes,  Judge. 

Action  by  John  Flanagan  against  John 
•  Mathieson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Hoagland  &  Hoagland,  for  appellant  B. 
F.  Hastings,  for  appellees. 

OLDHAM,  C.  This  Is  a  suit  Instituted  by 
plaintiff,  John  Flanagan,  against  numerous 
defendants,  who  are  the  holders  of  the  record 
title  to  various  lots  and  blocks  In  Boyd's  ad- 
dltkm  to  the  city  of  Omaha.  The  material 
facta  tmderlylng  the  controversy  are  that  at 
and  prior  to  the  year  1868  Edward  B.  Taylor 
was  the  record  owner  and  in  possession  of 
the  northeast  quarter  of  the  southeast  quar- 
ts of  section  4,  township  15,  range  13  east. 
In  Douglas  county.  Neb.  Some  time  during 
the  year  1866  John  Flanagan,  plaintiff  In  this 
cause  of  action,  took  possession  of  this  tract 
of  land  by  consent  of  the  record  owner. 
Proof  as  to  what  the  agreement  was  under 
which  be  took  possession  is  very  meager,  on 
account  of  the  fact  that  Taylor  had  departed 
this  life  before  suit  was  entered  to  quiet  this 
tHIe,  and  consequently  plaintiff  was  disqual- 
ified as  a  witness  to  the  conversation  which 
be  had  with  Taylor  at  the  time  he  went  into 
possession  of  the  land.  The  only  evidence 
bearing  on  this  question  contained  In  the 
record  Is  that  of  Edward  A.  Taylor,  son  of 
Edward  B.  Taylor,  deceased,  who  testified 
that  "be  [meaning  his  father]  told  us  that 
he  pot  John  [meaning  plaintiff]  in  possession 
there;  that  he  was  going  to  garden  there, 
sod  hi  fact  farm  the  land."  The  only  other 
evidence  which  may  or  may  not  properly 


throw  light  on  the  understanding  and  agree- 
ment between  the  elder  Taylor  and  plaintiff 
at  the  time  possession  was  taken  of  the  land 
was  elicited  from  plaintiff's  wife  on  cross- 
examination,  who,  In  answer  to  the  question. 
"Now,  did  this  all  belong  to  the  same  par- 
ty?" said,  "40  acres  belonged  to  A.  B.  Tay- 
lor, and  be  gave  It  all  to  John  for  John's 
hire."  Outside  of  this  testimony  the  evi- 
dence showed  that  the  plaintiff,  who  is  a  col- 
ored man  and  Illiterate,  had  been  in  the  em- 
ploy of  the  elder  Taylor  some  time  before 
possession  of  the  land  was  turned  over  to 
him,  and  tliat,  after  plaintiff  had  taken  pos- 
session of  the  land,  he  remained  there  con- 
tinuously and  cultivated  the  entire  tract  of 
land  each  year  until  the  year  1885,  at  which 
time  he  conveyed  by  warranty  deed  the 
west  half  of  the  tract  to  one  Elmer  G.  Cock- 
ran,  who  took  possession  under  tbia  deed. 
It  Is  also  in  evidence  that  the  land  appeared 
to  be  of  small  value  at  the  time  the  plain- 
tiff took  possession  of  it,  and  that  plaintiff 
has  always  resided  on  the  east  half  of  the 
40-acre  tract  of  the  land.  In  1870  one  of  the 
defendants  (James  E.  Boyd)  purchased  the 
record  title  to  the  east  half  of  this  tract  of 
land,  on  which  plaintiff  resided,  and  subse- 
quently surveyed  and  platted  this  portion  of 
the  land  as  blocks  6,  6,  7,  8,  17,  18,  19,  and 
20  of  Boyd's  addition  to  the  city  of  Omaha, 
and  duly  filed  his  plat  for  record;  and  he 
subsequently  conveyed  many  of  the  lots  now 
in  controversy  to  various  defendants  or  their 
grantors.  There  Is  some  evidence  in  the  rec- 
ord that  stakes  were  driven  over  the  land  by 
the  surveyor  when  the  survey  was  made,  and 
defendants'  testimony  tends  to  show  that  the 
intersecting  streets  were  marked  by  furrows 
plowed  through  the  land.  The  plowing  of 
the  land  Is  disputed  by  plaintiff,  and  the  tes- 
timony is  not  very  certain  on  this  question. 
There  was  also  evidence  that  boards  were 
placed  on  -  the  -streets  in  front  of  these  lots, 
advertising  them  for  sale.  Plaintiff,  how- 
ever, denies  that  he  ever  noticed  any  of  these 
boards,  and  says  that  he  could  not  have  read 
the  notices,  even  if  they  had  been  there.  It 
clearly  appears  that  after  the  land  was  plat- 
ted as  an  addition,  plaintiff  cultivated  it  con- 
tinuously down  to  the  time  of  the  trial  of 
the  cause  In  the  court  below.  The  taxes  on 
the  land  appear  to  have  generally  been  paid 
by  the  record  owners,  and  not  by  plaintiff. 
Defendant  Hans  F.  Hansen,  the  record  own- 
er of  lot  1;  block  17,  of  the  addition,  appears 
from  the  evidence  to  have  taken  actual  pos- 
session under  his  deed,  and  to  have  held  the 
same  by  himself  and  his  grantees  for  more 
than  10  years;  and  the  title  to  this  lot  was 
accordingly  quieted  In  the  defendant,  and  no 
complaint  Is  made  of  this  action  of  the  trial 
court  Another  defendant  (Marcus  A.  Post), 
who  is  the  record  owner  of  lot  6,  block  5,  of 
the  addition,  likewise  established  his  claim 
by  bis  record  title  and  the  actual  possession 
under  It;  and  this  lot  w»8  accordingly  quiet- 
ed in  htm,  and  of  this  action  no  complaint  is 
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made.  Defendanti  Belinda  M.  Engles,  Oliver 
Otis  Howard,  Minerva  0.  Tlsdale,  James  E. 
Boyd,  John  O.  Jacobs,  Lillian  M.  Maul, 
George  J.  Weaver,  Mattbew  J.  RUey,  Pe- 
ter Swan,  Cbarles  P.  Coy,  and  John  B.  Rob- 
inson filed  answers  In  which  they  asserted 
ownership  In  lots  1,  2,  7,  and  10,  block  6,  lots 
6  and  7,  block  6,  block  7,  lots  9  and  10,  block 
17,  and  lots  1,  2,  3,  8,  and  9,  block  20,  of  the 
addition.  All  the  other  defendants  named  In 
the  petition  defaulted,  and  the  court  below 
quieted  the  title  In  all  the  lots  In  controversy 
In  plaintiff,  with  the  exception  of  the  two 
lots  quieted  In  defendants  Hansen  and  Post. 
From  this  decree  all  the  answering  defend- 
ants, except  Hansen  and  Post,  have  appeal- 
ed to  this  court. 

The  contention  of  appellants  in  this  case  Is 
that  the  evidence  as  a  whole  shows  that 
plalntlfl  was  holding  the  lan,d  in  dispute  by 
permission,  and  not  adversely  to  the  claim  of 
the  various  record  owners.  We  have  exam- 
ined patiently  a  voluminous  record  of  testi- 
mony for  the  purpose  of  arriving  at  an  Inde- 
pendent conclusion  as  to  what  the  evidence 
actually  shows.  With  reference  to  the  na- 
ture of  plaintiff's  holding,  this  examinatien 
reveals  the  fact  that  plaintiff  has  occupied 
the  lands  now  in  dispute  since  the  year 
1866;  that  each  year  he  has  Cultivated  the 
lands  In  farm  products  and  vegetables;  that, 
if  any  streets  were  marked  out  by  plowing 
furrows  through  this  addition,  the  plaintiff 
either  did  not  notice  such  markings,  or  delib- 
erately plowed  over  the  Intersecting  streets 
and  alleys,  and  bas  actually  cultivated  the 
entire  tract  of  land  for  more  than  30  years 
before  the  bringing  of  this  action.  In  addi- 
tion to  this,  the  evidence  shows  that  plain- 
tiff has  conveyed  a  number  of  lots  in  the 
Boyd  addition,  and  that  he  claimed  and  re- 
ceived damages  from  the  Belt  Line  Railway 
when  that  road  was  extended  through  a  por- 
tion of  the  lots  claimed  by  him.  This  claim 
was  made  in  1866.  While  he  does  not  appear 
to  have  been  a  prompt  and  cheerful  taxpayer 
on  the  various  lots  and  blocks  now  in  contro- 
versy, the  evidence  does  show  that  he  paid 
the  taxes  on  the  west  half  of  the  40-acre  tract 
when  he  conveyed  that  portion  to  Cockran, 
and  also  that  he  paid  some  taxes  on  certain 
of  the  lots  within  the  Boyd  addition.  We  think 
that  this  long-continued  possession,  coupled 
with  such  acts  of  ownership,  Is  sufficient 
within  itself  to  raise  the  presumption  of  a 
grant  from  the  record  owner  of.  the  lands. 
Burdick  v.  Helvly,  23  Iowa,  611;  Com.  v. 
Low,  3  Pick.  408;  Casey  v.  Inloes,  39  Am. 
Dec.  650;  Cannon  v.  Phillips,  34  Tenn.  211; 
Candler  v.  Lunsford,  20  N.  C.  642.  We  are 
inclined  to  this  view  because  from  an  early 
day  the  statute  of  limitations  bas  'been  look- 
ed upon  with  favor  by  the  courts  of  this  state 
as  a  statute  of  repose  against  stale  demands, 
and  occupancy  of  lands,  coupled  with  claim  of 
title  and  acts  of  ownership,  such  as  farming 


and  cultivating  the  soil  eontlnaouBly  for  a 
period  of  10  years  or  more,  lias  been  held 
sufficient  to  quiet  title,  whether  the  occupancy 
is  under  color  of  title  or  not,  and  whether  the 
original  possession  was  with  or  without  the 
permission  of  the  record  owner.  Oatllng  v. 
Lane.  17  Neb.  77-SO,  22  N.  W.  227,  453. 

Under  this  view,  the  next  question  to  de- 
termine is  whether  or  not  the  presumption  of 
ownership  arising  from  this  long-continued 
possession  and  use  of  the  lands  is  overcome 
by  evidence  sufficient  to  show  that  the  hold- 
ing was  permissive  and  servient  to  the  title 
of  the  record  owner.  The  evidence  relied  up- 
on by  appellants  to  sustain  this  claim  is  the 
testimony  of  B.  A.  Taylor  that  his  father 
had  said:  "He  [meaning  his  father]  told  us 
that  he  put  John  [meaning  plaintlET]  in  poa- 
sesBlon  there;  that  he  was  going  to  garden 
there,  and  in  fact  farm  the  land."  While 
this  evidence  tends  to  show  that  plaintiff 
went  into  possession  of  the  lands  by  consent 
of  the  record  owner,  there  Is  nothing  in  it 
necessarily  inconsistent  with  the  idea  tliat 
plaintiff  was  to  use  and  occupy  the  lands  as 
his  own,  or  that  he  was  taking  them  under 
an  agreement  of  purchase,  since  the  witness 
also  testified  that  he  bad  known  of  plaintiCTs 
occupying  the  lands  ever  since  the  year  1866. 
We  therefore  conclude  that  the  legal  pre- 
sumption of  ownership  attached  to  plaln- 
tifTs  long  possession  and  use  of  the  lands  was 
not  overcome  by  the  testimony  of  this  wit- 
ness. 

Being  satisfied  that  the  lodgment  of  the 
district  court  is  supported  by  the  clear  weight 
of  the  testimony,  we  do  not  deem  it  necessa- 
ry to  determine  what,  if  any,  weight  should 
be  given  to  the  testimony  of  plalntltrB  wife 
In  answer  to  the  question  propounded  to  her 
on  cross-examination.  Her  legal  interest  in 
the  property  in  dispute  clearly  disqualified 
her  from  testifying  against  the  administrator, 
executor,  or  privies  of  the  deceased  with  ref- 
erence to  the  conversation  with  the  deceased 
concerning  this  land;  and  whether  tills  dis- 
qualification was  fairly  waived  by  the  ques- 
tion propounded  to  her  on  cross-examination 
is  very  doubtful,  under  the  state  of  the  rec- 
ord. Be  this  as  it  may,  no  error  can  be 
predicated  on  the  admission  of  the  testi- 
mony, as  the  cause  was  equitable  in  its  na- 
ture, and  is  brought  here  for.  review  on  ap- 
peal, and  not  by  petition  in  error.  Aa  we  re- 
gard the  evidence  fully  sufficient  to  estab- 
lish the  adverse  nature  of  plaintifTs  hold- 
ing through  all  the  term  of  his  occupancy  of 
the  lands,  without  considering  the  answer  to  I 
this  question,  we  recommend  that  the  Judg- 
ment of  the  trial  court  be  a£9rmed. 

AMES  and  HASTINGS,  CO..  concor. 

PER  CURIAM.  For  the  reasons  stated  in  j 
the  opinion,  the  Judgment  of  the  district  I 
court  is  afilrmed. 
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MARTIN  T.  MARTIN. 

(Snpreme  Court  of  Nebraska.    Not.  6,  1908.) 
FOKEIQN  WIU^PROBATB— FRBSUUPTIONB. 

1.  The  proof  and  allowance  of  a  will  in  anotli- 
er  state  where  the  testator  had  his  domicile  at 
tfav  time  of  his  death,  if  duly  authenticated,  will 
be  presumed  to  be  in  accordance  with  the  laws 
of  that  state. 

2.  It  is  not  necessaiT  to  specially  allege  the 
foreign  statute,  or  to  expressly  prove  that  the 
proof  and  allowance  of  the  will  was  in  accord- 
ance with  such  statute. 

(SjUabns  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
L  Error  to  District  Court,  Thayer  County; 
Stubbs,  Judge. 

Application  of  Catherln  Martin  (or  the 
probate  of  a  will.  From  the  decree  admit- 
ting the  same  to  probate,  Anthony  Martin, 
contestant,   brings  error.    Affirmed. 

T.  C.  Marshall  and  M.  H.  Weiss,  for  plain- 
tlir  In  error.  O.  H.  Scott  and  M.  H.  Grey,  for 
defendant  In  error. 

HASTINGS,  a  The  sole  question  in  this 
case  is  the  sufficiency  of  the  showing  of  a 
probate  of  a  will  In  Pennsylvania  to  war- 
rant Its  admission  to  probate  In  tills  state 
under  sections  144-146,  c.  23,  Comp.  St  1901. 
It  is  objected  that  the  evidence  failed  to 
show  that  the  will  bad  ever  been  probated 
and  allowed  in  Pennsylvania,  at  least  not 
by  any  officer  or  court  known  to  our  law, 
and  there  was  no  allegation  or  proof  of  any 
different  law  in  Pennsylvania,  and  it  is  ob- 
jected that  sach  record  as  there  is  conclusive- 
ly shows  a  noncompliance  with  the  require- 
ments of  the  Nebraska  statutes.  It  appears 
that  the  testator  died  on  March  11,  1886,  and 
that  letters  testamentary  were  issued  and 
order  of  probate  made  on  the  16tli  of  the 
same  month.  There  is  some  complaint  of 
the  refOMd  on  the  part  of  the  trial  court  to 
permit  an  amendment  to  the  objections  to 
the  probate  of  the  will,  but  these  objections 
cannot  be  considered  here;  neither  the  pro- 
posed amendments,  nor  the  reasons  for  mak- 
ing them,  appear  In  the  record,  and  prac- 
tically the  sole  question  is  whether  or  not 
the  probate  In  Pennsylvania  and  its  authen- 
tication were  sufficient  to  warrant  the  coim- 
ty  court,  and  the  district  court  on  appeal, 
in  admitting  the  will  to  probate.  The  stat- 
ute under  which  the  Nebraska  courts  were 
acting  are  sectloDs  144-146,  c.  23,  Comp.  St 
1901,  as  follows: 

Section  144:  "All  wills  which  shall  have 
been  duly  proved  and  allowed  In  any  of  the 
United  States,  or  in  any  foreign  country  or 
state  according  to  the  laws  of  such  state  or 
country,  may  be  allowed,  filed  and  recorded 
tn  the  probate  court  of  any  county  In  which 
the  testator  shall  have  real  and  personal 
estate  on  which  such  will  may  operate,  in 
the  manner  mentioned  In  the  following  sec- 
Hons." 

Section  14S:  "When  a  copy  of  such  will, 
97N.W.— 1» 


and  the  probate  thereof,  duly  authenticated, 
shall  be  produced  by  the  executor  or  other 
person  Interested  In  such  will,  to  the  probate 
court,  such  court  shall  appoint  a  time  and 
place  of  hearing,  and  notice  shall  be  given 
In  the  same  manner  as  in  the  case  of  an 
original  will  presented  for  probate." 

Section  146:  "If,  on  hearing  the  case,  it 
shall  appear  to  the  court  that  the  instru- 
ment ought  to  be  allowed  in  this  state  as 
the  last  will  and  testament  of  the  deceased, 
the  copy  shall  be  filed  and  recorded,  and  the 
will  shall  have  the  same  force  and  effect  as 
If  it  had  originally  been  provided  and  allow- 
ed In  the  same  court    •    •    •" 

The  whole  matter  seems  to  turn  on  the 
authentication  of  the  Pennsylvania  record. 
We  have  examined  it  with  some  care.  It 
reclt'es  the  appearance  of  the  two  subscrib- 
ing witnesses  to  the  wlU  "before  me,  John 
S.  Bare,  register  for  the  probate  of  wills 
and  for  the  grant  of  letters  of  administra- 
tion in  and  for  Huntingdon  county,"  and  the 
taking  of  other  evidence  as  to  the  authentic- 
ity of  the  will,  and  of  the  fact  of  the  tes- 
tator's death,  and  that  "thereupon  letters 
testamentary  were  granted"  to  the  executor. 
The  evidence  given  by  the  witnesses  is  re- 
cited. The  register  then  appends  his  certifi- 
cate, aa  follows: 

"Commonwealth  of  Pennsylvania,  County 
of  Huntingdon— SB.  I,  B.  Frank  Oodard,  Reg- 
ister for  the  probate  of  wills  and  grant- 
ing letters  of  administration  etc.  In  and  for 
said  county,  hereby  certify  that  the  within 
and  foregoing  is  a  correct  copy  of  the  last 
will  and  testament  of  Michael  J.  Martin, 
late  of  Tod  township,  deceased,  with  the 
probate  attached  and  all  matter  touching 
the  same,  so  full,  true  and  entire  as  the 
same  remains  on  file  and  of  record  in  the 
register's  office  of  said  connty,  in  Will  Book 
No.  11  page  16  et  seq. 

"In  Testimony  Whereof,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  of- 
fice at  Huntingdon,  Pennsylvania,  this  11th 
day  of  March  A.  D.  1902. 

"[Seal.]         B.  Frank  Godard,  Register." 

The  record  of  probate  is  further  authenti- 
cated as  follows: 

"I,  John  M.  Bailey,  Presiding  Judge  of  the 
Twentieth  Judicial  District,  composed  of  the 
counties  of  Huntingdon,  Mifflin,  and  Bed- 
ford, Pennsylvania,  do  hereby  certify,  that 
B.  Frank  Godard,  Register  of  Wills,  by 
whom  the  annexed  record,  certificate  and  at- 
testation were  made  and  given  and  who,  in 
his  own  proper  handwriting,  thereunto  sub- 
scribed bis  name  and  affixed  the  seal  of  the 
Register's  Office  of  said  county,  was  nt  the 
time  of  so  doing  and  now  Is,  Register  of 
Wills  in  and  for  the  said  county  of  Hun- 
tingdon In  the  Commonwealth  of  Pennsyla- 
vania,  duly  commissioned  and  qualified;  to 
all  of  whose  acts,  as  such,  full  faith  and 
credit  are  and  ought  to  be  given,  as  well 
In  the  courts  of  Judicature,  as  elsewhere, 
and  that  the  said  record,  certificate  and  at- 
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testation,  are  In  due  form  of  law  and  made 
by  the  proper  officer. 

"John  M.  Bailey,  Presiding  Judge." 

The  authentication  seems  to  us  to  be  suf- 
ficient Our  statutes  in  reference  to  this 
matter  were  copied  from  the  state  of  Mich- 
igan, and  we  find  in  Wilt  t.  Outler,  38  Mich. 
189,  record  of  probate  aImo!<t  identical  with 
this,  and  without  the  autheutication  of  the 
district  court,  is  held  sufficient  to  show  Ju- 
risdiction of  the  officer,  and  it  is  held  that  it 
will  be  presumed  that  his  action  In  taking 
the  probate  was  regular.  We  think  the  fact 
of  the  Jurisdiction  of  the  register  la  suffi- 
ciently shown  by  these  attestations,  and,  if 
the  register  liad  Jurisdiction  of  the  subject- 
matter,  his  proceedings  will  be  presumed 
regular  and  valid  in  the  state  of  Pennsyl- 
vania, and  consequently  everywhere.  Free- 
man on  Judgments,  I  411,  citing  Wharton's 
Evidence,  $  99,  declares  that  courts  of  pro- 
bate are  among  those  included  in  the  terms 
of  the  act  of  Congress  providing  for  the  au- 
thentication of  Judgments.  The  Nebraska 
statute,  in  giving  validity  to  a  foreign  will 
which  shall  have  been  "duly  i>roved  and 
allowed  according  to  the  laws  of  that  state 
or  country,"  and  for  action  upon  such  pro- 
bate when  "duly  authenticated,"  can  hardly 
have  intended  that  any  less  presumption  of 
compliance  with  law  should  attach  to  the 
"duly  authenticated"  probate  record  than 
does  any  other  Judicial  record.  It  does  not 
seem  that  it  was  necessary  to  Bpeclally  plead 
the  Pennsylvania  statute  or  to  prove  it 
The  presumption  of  regularity  follows  Its 
"due  authentication."  Otto  v.  Doty,  61 
Iowa,  26,  15  N.  W.  5T8.  As  is  held  in  Wilt 
V.  Cutler,  the  absence  of  a  former  allowance 
or  probate  is  immaterial  If  the  record  as  a 
whole  shows  that  the  will  was  "allowed  and 
probated." 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  ODRIAM.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  of  the 
district  court  is  affirmed. 


CAMPION  T.  LATTIMER. 
(Supreme  Court  of  Nebraska.    Nov.  B,  1903.) 

BASTARDY  —  COMPLAINT  —  WITNESS  —  EXAMI- 
NATION—IMPKACHMBNT— REBUTTAL 
—NEW  TRIAL. 

1.  In  a  bastardy  proceeding,  a  complaint  in 
which  it  is  stated  that  the  complainant  is  an 
an  unmarried  woman,  residing  in  the  county 
where  the  complaint  was  filed,  and  that  on  a 
certain  day,  immediately  preceding  its  filing, 
she  was  delivered  of  a  bastard  child,  and  that 
the  accused  is  its  father,  is  sufficient  to  sustain 
a  verdict  of  guilty,  and  a  judgment  thereon, 
when  assailed  for  the  first  time  in  the  appellate 
court. 

2.  The  matter  of  allowing  interrogatories  of 
a  leading  character  to  be  put  to  a  witness  rests 
in  the  sonnd  discretion  of  the  trial  court,  and  a 


clear  abuse  of  such  discretion  most  exist,  t« 
worli  a  reveisal. 

3.  The  refusal  to  allow  the  introdnction  of  er- 
idence  to  dispute  the  testimony  of  a  witness  op. 
on  an  immaterial  matter  is  not  reversible  error. 

4.  Where  evidence  is  introduced  by  an  accus- 
ed for  the  purpose  of  establishing  an  alibi,  tes- 
timony which  tends  to  dispute  such  evideiice 
mur  be  properly  received  in  rebuttal. 

o.  Where  the  record  contains  competent  eTi- 
dence  from  which  the  jury  may  have  reason- 
ably arrived  at  their  verdict,  the  judgment  of 
the  trial  court  will  not  be  reversed  for  waot 
of  evidence  to  sustain  it 

6.  Where  the  alleged  newly  discovered  evi- 
dence is  merely  cumulative,  and  it  appears  that 
the  witnesses  named  in  the  affidavits  were  all 
ui)on  the  witness  stand  and  testified  during  the 
trial,  and  no  excuse  is  shown  for  their  not  dis- 
closing all  of  the  facts  known  to  them  at  that 
time,  a  motiouT  for  a  new  trial  based  on  that 
ground  should  be  overruled. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Seward  County; 
Good,  Judge. 

Proceedings  by  Nellie  M.  Lattlmer  against 
William  M.  Campion.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Landis  &  Schick,  for  plaintiff  in  error.  H. 
D.  Carey,  C.  E.  Holland,  and  J.  J.  Thomas, 
for  defendant  in  error. 

BARNES,  C.  This  was  a  bastardy  pro- 
ceeding commenced  before  a  Justice  of  the 
peace  in  Seward  coanty,  in  which  Nellie  H. 
Lattlmer  charged  William  M.  Campion  with 
b^ng  the  father  of  her  bastard  child.  The 
accused  was  bound  over  to  the  district  court 
of  said  county,  where,  on  a  trial,  he  was 
found  guilty  by  a  Jury,  and  Judgnaent  was 
entered  on  the  verdict,  ordering  him  to  pay 
the  sum  of  $1,000  for  the  support  of  the 
child,  in  payments  as  follows:  $200  on  Jana- 
ary  1,  1903,  and  $100  on  the  Ist  day  of  Jan- 
uary each  year  following,  until  the  Judgment 
was  fully  paid.  From  said  Judgmoit  the  ac- 
cused prosecuted  error. 

We  will  consider  the  alleged  error*  In  the 
order  in  which  they  are  presented  by  counsel. 

It  is  first  contended  with  considerable  en- 
ergy that  the  complaint  on  which  the  ac- 
cused was  tried  was  insufficient  In  form  and 
substance,  to  sustain  the  verdict  and  Judg- 
ment. It  is  as  follows:  "State  of  Nebraska, 
Seward  County— as.:  This  16th  day  of  Jnl.T. 
1901,  Nellie  M.  Lattlmer  personally  appeared 
before  me,  J.  W.  McCaulley,  a  Justice  of  the 
peace  In  M.  township,  in  Seward  county,  and, 
being  by  me  first  duly  sworn,  on  oath  says 
that  she  is  an  unmarried  woman,  resident  of 
Seward  county.  In  the  state  of  Nebraska; 
that  on  the  29th  day  of  June,  1901,  she  wae 
delivered  of  a  bastard  child;  and  that  Wil- 
liam M.  Campion  is  the  father  of  said  child. 
[Signed]  Nellie  M.  Lattlmer."  It  will  be 
qbserved  that  this  complaint  is  substantially 
in  the  language  of  the  statute,  which  is  as 
follows:  "That  on  complaint  made  to  any 
justice  of  the  peace  in  this  state  by  any  on- 

f  t.  See  New  Trial,  vol.  37,  Cut  Die.  H  »■.  lU. 
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married  woman  resident  therein,  who  shall 
thereafter  be  delivered  of  a  bastard  child, 
*  *  *  accusing  on  oath,  or  affirmation,  any 
person  of  being  the  father  of  said  child,  the 
jastlce  shall  take  such  accusation  in  writing 
and  thereupon  Issue  his  warrant,"  etc.  It 
is  the  settled  law  of  this  state  that,  even  in 
criminal  prosecutions,  an  information  la  suf- 
ficient If  in  the  language  of  the  statute. 
Leisenberg  v.  State,  60  Neb.  628,  84  N.  W.  6. 
It  follows  that  in  a  dyll  proceeding,  such  as 
this  is,  nothing  more  could  be  required.  The 
language  used  In  the  complaint  should  be 
construed  acceding  to  Its  ordinary  meaning, 
and  the  words  should  be  given  their  usual 
definition.  All  that  the  statute  requires  is 
that  the  complainant  be  an  unmarried  wo- 
man, that  she  be  delivered  of  a  bastard  child, 
and  that  she  state  who  the  father  of  the 
child  la.  These  requirements  are  fnUy  met 
by  the  above  complaint. 

It  la  urged  that  It  does  not  state  that  the 
complainant  was  unmarried  when  the  child 
was  begotten  and  born,  and  therefore  is  in- 
sufficient; and  this  contention  is  based  on 
the  opinion  in  Parker  v.  Notbomb  (Neb.)  93 
N.  W.  851,  60  U  R.  A.  699.  An  examination 
of  that  case  discloses  that  the  question  in- 
volved therein  was  one  which  had  never 
been  adjudicated,  to  wit,  whether  a  woman 
who  was  married  after  the  birth  of  a  bastard 
child  could  maintain  an  action  under  our 
statutes.  And  it  was  held  that  the  words 
"unmarried  woman"  related  to  the  condi- 
tion of  the  mother  at  the  time  of  the  concep- 
tion and  birth  of  the  child;  that  the  fact 
that  after  its  birth  she  had  married  a  person 
other  than  the  putative  father  did  not  pre- 
vent a  prosecution  under  tbe  statute.  In  the 
case  at  bar  no  such  state  of  fbcts  exists. 
The  complaint  shows  that  the  prosecutrix  at 
tbe  time  it  was  filed  was  unmarried,  and  the 
positive  statement  is  that  less  than  one 
month  before  that  time  she  was  delivered  of 
a  bastard  child,  and  that  the  accused  was 
its  fatber.  This  was  sufficient  allegation  of 
the  fact  that  at  tbe  time  of  the  conception 
and  birth  of  tbe  child  the  prosecutrix  was  an 
unmarried  woman.  The  word  "bastard,"  in 
our  language,  both  in  its  legal  signification 
and  In  Its  literary  use,  has  a  well-defined 
meaning.  Webster  defines  it  as  follows:  "A 
natural  child;  a  child  begotten  and  bom  ont 
of  wedlock."  Now,  in  order  that  the  child 
be  begotten  and  bom  out  of  wedlock.  It  fol- 
lows that  tbe  mother  is  an  unmarried  wo- 
man. In  law,  the  word  is  defined  as  follows: 
"A  cbOd  whose  parents  were  not  married  to 
each  other  at  the  time  of  its  birth."  So  it 
would  seem  that  the  objection  is  without 
force.  But  this  matter  has  been  before  the 
court  of  last  resort  In  some  of  our  sister 
states.  In  tbe  case  of  Thomas  v.  State,  37 
Fla.  379,  20  South.  529,  the  court  had  under 
consideration  a  complaint  based  on  a  statute 
very  similar  to  ours.  The  allegations  of  the 
complaint  were  as  follows:  "The  complain- 
ant deposes  and  says  that  she  is  a  single 


woman,  and  is  now  pregnant  with  a  child, 
which  child,  when  bom,  will  be  a  bastard." 
This  complaint  was  assailed  because  it  did 
not  allege  that  the  complainant  was  single 
at  tbe  time  of  conception,  but  the  court  held 
It  good.  In  the  opinion  we  find  the  follow- 
ing: "The  averment  which  stated  that  the 
child,  when  bom,  vrlll,  In  law,  be  deemed  to 
be  a  bastard,  taken  In  connection  with  tbe 
other  averments,  cannot  be  considered  as  a 
mere  conclusion  of  law."  In  Robb  v.  Hew- 
itt. 39  Neb.  217,  58  N.  W.  88,  we  find  the  fol- 
lovrlng:  "The  complaint  in  a  bastardy  pro- 
ceeding, where  It  charges  tbe  date  of  the 
birth  of  the  child,  need  not  set  out  the  time 
or  place  when  or  where  It  was  begotten." 
Judge  Irvine,  In  his  opinion  In  that  case, 
says:  "The  complaint  is  in  a  form  which  has 
in  its  suppwt  at  least  the  sanction  of  custom, 
but  its  sufficiency  has  never  been  practical- 
ly determined  by  this  court  Were  it  not  for 
chapter  37,  |  1,  Comp.  St  1901,  requiring 
In  such  cases  an  examination,  under  oath, 
of  the  prosecutrix,  before  a  justice  of  the 
peace  to  whom  the  complaint  is  made,  there 
would  be  some  force  in  tbe  argument  that 
the  defendant  should  be  informed  by  the 
complaint  of  tbe  time  and  place  of  the  al- 
leged intercourse;  but  the  section  cited  pro- 
vides for  such  examination,  permits  the  ac- 
cused to  cross-examine,  and  requires  that 
the  examination  shall  be  reduced  to  writing 
and  certified  to  the  trial  court,  where  it  shall 
be  read  in  evidence."  This  provision  fur- 
nishes tbe  accused  with  all  the  requisite  in- 
formation. In  the  case  at  bar  the  prosecu- 
trix was  examined  before  the  magistrate, 
and  her  evidence  was  reduced  to  writing. 
The  accused  was  present  in  person,  and  was 
permitted  to  cross-examine  her  to  any  ex- 
tent desired.  If  it  were  true,  or  If  there 
was  anything  in  the  contention,  that  she  was 
not  an  unmarried  woman  at  the  time  the 
child  was  begotten  and  bom.  It  could  have 
been  brought  out  upon  such  examination; 
and  the  defendant.  If  that  fact  appeared, 
would  have  been  immediately  discharged 
from  custody.  In  Parker  v.  Notbomb,  su- 
pra, tbe  court  said:  "In  this  connection  the 
counsel  for  the  defendant  say  that  it  has  been 
the  universal  practice  in  this  state  to  allege 
in  the  complaint  that  the  prosecutrix  is  un- 
married when  she  makes  the  complaint 
and  to  insert  no  averment  with  reference  to 
her  status  at  the  time  of  coition  and  tbe 
birth  of  the  child;  that  this  Is  a  practical 
constmctlon  of  the  statute,  which  should 
have  due  weight  in  tbe  determination  of  the 
question.  A  sufficient  answer  to  ,this,  we 
think,  Is  that  without  exception,  until  the 
present  case  arose,  the  mother  was  unmar- 
ried when  the  prosecution  was  begun.  And 
tbe  general  allegation  In  a  complaint  that  tbe 
complainant  was  unmarried'  includes  the  es- 
sential averment  as  to  her  status  at  the  time 
her  illegitimate  child  was  begotten  and  bom.'' 
We  therefore  hold  that  the  complaint  in  this 
case  was  snfflcient— especially  so  wher«  "■ 
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was  not  assailed  during  the  trial,  and  its  In- 
sufficiency, as  In  the  case  at  bar,  is  urged 
for  tlie  first  time  in  this  court. 

It  iB  next  contended  tliat  the  court  was 
guilty  of  an  abuse  of  discretion  In  permitting 
leading  questions  to  be  propounded  to  the 
prosecutrix  on  direct  examination.  It  ap- 
pears from  the  record,  quite  clearly,  tliat  the 
prosecutrix  was  very  dull  of  apprehension, 
that  she  did  not  understand  the  meaning  of 
the  words  "sexual  intercourse"  or  "coliabita- 
tlon,"  and  that  It  took  considerable  efltort 
to  make  her  understand  the  meaning  of  the 
questions  put  to  her.  Therefore  much  lati- 
tude was  necessarily  giren  counsel  in  fram: 
ing  his  questions.  The  matter  of  allowing 
interrogatories  of  a  leading  character  to  be 
put  to  a  witness  rests  in  the  sound  discre- 
tion of  the  court,  and  a  clear  abuse  of  such 
discretion  must  exist,  to  work  a  reversal. 
Welsh  V.  State,  60  Neb.  101,  82  N.  W.  368. 
After  carefully  ezamining  the  record,  we 
cannot  say  that  there  was  such  an  abuse  of 
discretion  by  the  trial  court  in  this  case  as 
to  call  for  a  reversal  of  the  Judgment 

Complaint  is  made  that  the  trial  court  re- 
fused to  permit  defendant  to  Introduce  testi- 
mony to  show  that  the  complainant  was  27 
years  old.  instead  of  25,  as  testtfled  by  her. 
This  evidence  was  wholly  immaterial,  and 
its  rejection  could  not  possibly  work  any  In- 
Jury  to  the  defendant. 

It  is  further  objected  that  the  court  erred 
in  receiving  the  evidence  of  one  John  Iiattl- 
mer  for  the  purpose  of  showing  the  where- 
abouts of  the  defendant  on  a  certain  night 
during  the  latter  part  of  September,  1900, 
and  at  a  time  within  the  period  of  gestation. 
There  was  no  error  In  receiving  this  testi- 
mony. The  defendant  had  attempted  by  his 
defense  to  establish  an  alibi,  and  this  testi- 
mony was  very  competent  to  meet  his  proof. 
Again,  the  evidence  was  merely  cumulative, 
and  its  reception  would  not  be  reversible  er- 
ror. 

It  Is  next  contended  that  the  evidence 
does  not  support  the  verdict  After  a  care- 
ful reading  of  the  testimony,  we  are  not 
prepared  to  say  that  the  verdict  is  wholly 
unsupported  by  the  evidence.  It  is  true, 
the  evidence  is  conflicting;  but  that  is  to 
be  expected,  especially  in  cases  of  this  kind. 
There  is,  however,  competent  testimony  con- 
tained in  the  record  from  which  the  Jury 
could  reasonably  have  arrived  at  their  ver- 
dict; and  that  too,, without  disregarding  any 
of  the  instructions  of  the  court.  It  was  the 
special  province  of  the  Jury  to  reconcile  the 
conflicting  parts  of  the  evidence,  and  deter- 
mine the  question  of  fact  from  the  evidence 
and  all  of  the  circumstances  surrounding  the 
case,  and  we  are  unable  to  say  that  there 
is  such  a  total  lack  of  evidence  to  sustain 
the  verdict  as  will  warrant  us  In  granting  a 
new  trial. 

Lastly,  It  is  contended  that  the  court  erred 
In  overruling  the  supplemental  motion  for  a 
new  trial.    This  motion  was  supported  by  af- 


fldavlts  on  the  one  band,  and  opposed  by 
affidavits  on  the  other.  An  examination  of 
the  affidavits  tendered  by  the  accused  dis- 
closes that  the  alleged  newly  discovered  evi- 
dence is  merely  cumulative;  that  the  wit- 
nesses were  on  the  stand  and  testified  at  the 
trial,  and  no  reason  is  given  why  they  did 
not  disclose  all  of  the  facts  witliin  their 
knowledge  at  that  time.  It  was  attempted  by 
these  affidavits  to  discredit  the  testimony  of 
the  prosecutrix,  and  yet  the  statements  con- 
tained in  them  could  be  substantially  true, 
and  her  testimony  would  not  be  materially 
shaken  thereby.  The  court  determined  the 
disputed  facts,  and  we  are  not  Justified  in 
disturbing  his  findings.  It  follows  that  the 
showing  made  was  Insufficient  to  require  the 
trial  court  to  grant  a  new  trial. 

A  careful  examination  of  the  record  dis- 
closes no  reversible  ^rror,  and  we  therefore 
recommend  that  the  Judgment  of  the  district 
court  be  affirmed. 

ALBERT  and  OLANVILLB,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


BARTON  et  aL  T.  SHULL  et  at. 

(Supreme  Court  of  Nebraska.    Nov.  5.  1903.) 

RBPLKVIN— BOND— EXCEPTION  TO  SURETIES— 
TIMB  OP  TAKING— WITNESS— IMPEACHi;  E.NfT— 
INSTRUCTIONS— TRIAL— STATEMENT  OF  BVI- 
SBNCa. 

1.  Under  section  188,  Code  Civ.  Proc.,  excep- 
tions to  the  sufficiency  of  sureties  upon  a  re- 

g levin  undertaking  must  be  taken  within  24 
ours  from  the  time  the  undertaking  is  ^ven. 
The  defendant  is  not  entitled  to  the  whole  of 
the  da^  after  that  on  winch  tlie  undertaking  is 
given  in  which  to  except  thereto. 

2.  It  seems  that  such  period  of  24  hours 
should  be  held  to  begin  on  the  expiration  of  the 
24  hours  from  the  taking  of  the  property  al- 
lowed the  plaintiff  for  the  purpose  of  furnishing 
the  undertaking,  althoagh  the  undertaking  may 
have  been  given  before  the  expiration  of  that 
period. 

3.  Where  no  exception  is  taken  to  the  suffi- 
ciency of  the  sureties  within  the  time  fixed  by 
section  189,  Code  CSv.  Proc,  all  objections  as 
to  the  sufficiency  are  waived,  and  the  question 
whether  the  officer  acted  In  good  faith  in  ac- 
cepting the  undertaking  becomes  immaterial. 

4.  In  layine  the  foundation  for  Impeachment 
Of  a  witness  by  showing  a  contradictory  state- 
ment out  of  court,  the  witness  may  be  asked 
whether  in  making  the  statement  he  did  not 
detail  a  conversation  with  a  third  person,  by 
reason  whereof  he  claimed  to  remember  the 
fact  stated;  and,  if  be  denies  the  whole,  proof 
may  be  made  not  only  of  the  statement  itself, 
but  of  the  reasons  he  ga  '  for  remembering  the 
fact  in  controversy. 

5.  It  is  not  error  in  such  a  case  to  exclude  tes- 
timony of  such  third  person  as  to  the  conversa- 
tion; the  conversation  itsolf  not  being  material, 
but  only  the  fact,  if  such  it  was,  that  the  wit- 
ness in  question  referred  to  it  as  confirming  his 
memory  of  the  fact  in  dispute. 

6.  If  the  trial  judge  substantially  misstates 
the  testimony  in  giving  his  recollection  thereof, 
under  sectic;i  28T,  Code  Civ.  Proc,  it  is  error; 
but,  if  he  merely  fails  to  make  a  complete  state- 
ment the  party  who  desires  that  a  further  or 
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faller  statement  be  made,  being  preseut  at  the 
time,  should  make  a  request  to  that  eSect,  and, 
if  he  makes  no  request,  a  mere  general  exception 
to  the  statement  of  the  trial  judge  will  not  suf- 
fice. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Ctourt,  Saline  County; 
Stubbs,   Judge. 

Action  by  John  Barton  and  others  against 
Henry  B.  SbuU  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

George  H.  Hastings,  Tibbets  Bros.,  and 
Morey  &  Anderson,  for  plaintiffs  In  error.  F. 
I.  Fobs,  B.  V.  Kohout,  and  B.  D.  Brown,  for 
defendants  In  orror. 

POUND,  0.  This  Is  a  companion  case  to 
Barton  t.  ShuU,  62  Neb.  570,  87  N.  W.  822, 
which  bad  been  before  the  court  previously 
as  Shull  V.  Barton,  56  Neb.  716,  77  N.  W. 
132,  71  Am.  St  Rep.  698,  58  Neb.  742,  79  N. 
W.  732.  The  facts  involved  are,  in  general, 
tbe  same,  but  in  tills  case  the  chief  contto- 
versy  is  whether  exceptions  to  the  sufBciency 
of  the  sureties  upon  the  replevin  undertaking 
involved  herein  were  taken  witliln  the  time 
required  by  law.  In  tills  respect  the  cause 
differs  materially  from  the  one  which  has 
been  considered  so  fully  on  former  occa- 
sions. Seven  special  findings  were  return- 
«;  by  the  Jury,  with  their  general  verdict, 
of  which  tbe  mofe  material  are  that  the  re- 
plevin undertaking  was  filed  before  1  o'clock 
p.  m.  of  August  7,  1891;  that  notice  of  ex- 
ceptions to  the  sufficiency  of  the  sureties 
was  given  to  the  coroner  at  1  o'clock  p^  m. 
of  said  day;  and  that  said  notice  was  "not 
served  upon  the  coroner  within  twenty-four 
hours  after  the  bond  was  given."  Upon  the 
general  verdict  and  these  special  findings,  the 
court  rendered  Judgment  for  tbe  defendants, 
and  the  plaintiffs  prosecute  error. 

Tbe  statute  (section  189,  Code  CIt.  Proc.) 
provides,  among  other  things,  that  the  de- 
fendant In  replevin  "may  within  twenty-four 
bonra  from  the  time  the  nndertaking  refer- 
red to  In  tbe  preceding  section  Is  given  by 
the  plaintiff,  give  notice  to  the  sheriff  that 
be  excepts  to  the  sufficiency  of  the  sureties." 
It  further  provides  that,  "if  he  fails  to  do  so, 
be  must  be  deemed  to  have  waived  ail  ob- 
jections to  them."  The  plaintiffs  contend 
that  "twenty-four  hours,"  In  this  connection, 
is  to  be  construed  as  one  day,  and  hence,  as 
tbe  law  ordinarily  considers  a  day  a  punctum 
temporls,  and  will  not  regard  fractions  there- 
of, that  they  were  entitled  to  tbe  whole  of 
the  day  after  that  on  whlcb  the  undertak- 
ing was  given  In  which  to  except  thereto. 
We  do  not  think  this  point  Is  well  taken. 
Had  the  statute  said  "one  day,"  there  would 
be  another  question.  While  a  day  is  made 
np  of  24  hours,,  a  period  of  24  hours  may  In- 
clude parts  of  2  days.  The  very  fact  that 
tlie  term  "one  day"  would  admit  of  tbe  con- 
struction claimed  by  plaintiffs  evidently  mov- 


ed the  Legislature  to  fix  the  period  clearly 
at  24  hours,  so  as  to  prevent  a  further  ex- 
tension of  the  time  by  Judicial  construction. 
If  we  were  to  adopt  counsel's  Interpretation, 
then,  as  the  period  of  24  hours  within  wlilch 
the  undertaking  is  to  be  given  must  be  gov- 
erned by  the  same  rule,  the  48  hours  pre- 
scribed by  tbe  statute  might  become  4  days, 
If  the  property  happened  to  be  seized  early 
on  the  first  day.  It  Is  argued,  also,  on  be- 
half of  plaintiffs,  that  the  period  of  24  hours 
within  whlcb  exceptions  are  to  be  taken 
should  be  held  to  begin  on  the  expiration  of 
the  24  hours  from  the  taking  of  the  prop- 
erty, allowed  the  plaintiffs  for  the  purpose 
of  furnishing  the  undertaking,  although  tbe 
undertaking  may  have  been  given  before 
the  expiration  of  that  period.  We  are  in- 
clined to  agree  to  this  Interpretation.  Tho 
period  allowed  for  Investigation  of  and  ex- 
ception to  the  sureties  is  very  brief,  and  the 
defendant  in  replevin  ought  to  be  afforded  a 
fair  opportunity  to  protect  himself.  He  ought 
not  to  be  asked  to  live  with  the  officer  for 
24  hours  after  the  property  Is  seised,  so  as 
to  know  tbe  exact  Instant  at  which  the  un- 
dertaking Is  given.  There  is  good  warrant 
in  the  holdings  of  this  court  in  analogous 
cases  for  beginning  the  period  In  whicli  the 
exceptions  are  to  be  taken  with  the  termi- 
nation of  the  period  allowed  for  giving  the 
undertaking.  Bazzo  v.  Wallace,  16  Neb.  293, 
20  N.  W.  814;  Sherwin  v.  O'Connor,  23  Neb. 
221,  36  N.  W.  491;  State  ▼.  Gaslln,  25  Neb. 
71,  40  N.  W.  601;  Beard  v.  Ringer,  41  Neb. 
.831,  60  N.  W.  96;  State  v.  Scott,  53  Neb.  571, 
74  N.  W.  85.  But  we  do  not  think  the  ques- 
tion material  In  the  case  at  bar.  The  evi- 
dence is  undisputed  that  the  property  was 
taken  before  noon  on  August  6tb— according 
to  the  coroner,  as  early  as  9  or  10  o'clock. 
If  we  allow  48  hours  from  that  time,  excep- 
tions to  the  sureties  must  have  been  taken 
at  least  by  noon  of  August  8tb;  and,  as  we 
have  seen,  the  Jury  found  that  the  notlpe  was 
not  served  till  1  o'clock  In  the  afternoon  of 
that  day. 

One  of  the  questions  submitted  to  the  Jury 
was  whether  the  coroner  acted  In  good  faith 
in  accepting  the  undertaking.  Upon  this 
point  the  Jury  found  specially  In  his  favor. 
This  finding  is  complained  of  as  contrary  to 
the  evidence.  But  we  see  no  reason  to  think 
that  the  error,  If  any,  In  this  finding,  la 
prejudicial.  No  Issue  of  good  faith  is  In- 
volved in  the  case.  Where  no  exception  is 
taken  to  the  sufficiency  of  the  sureties  with- 
in the  time  fixed  by  section  189,  Code  Olv. 
Proc,  "all  objections"  as  to  sufficiency  are 
waived  by  express  provision  of  the  statute. 
Being  waived,  ail  questions  as  to  who  they 
are,  what  they  are  wwth,  and  how  they 
came  to  be  taken,  are  at  an  end,  unless  at 
least  the  defendant  in  the  replevin  action  can 
show  that  he  was  Induced  by  fraud  or  mis- 
representntion  not  to  take  exception  to  them 
as  permitted  by  law.  Hence  it  becomes  Im- 
material whether  tbe  officer  acted  In  good 
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faitb  in  accepting  the  undertaking.  The  par- 
ties have  precluded  tliemselves  from  attack- 
ing the  sufficiency  of  tbe  sureties.  So  long 
as  that  matter  Is  foreclosed  by  force  of  the 
statute,  we  do  not  think  it  can  be  revived 
merely  by  attacking  the  officer's  motives. 
People  V.  Gore,  85  111.  248,  is  not  in  point, 
since  in  that  case  there  were  no  statutory 
provisions  placing  the  burden  of  investigating 
the  sureties  upon  the  defendant.  In  this  Ju- 
risdiction the  statutes  expressly  terminate 
the  responsibility  of  tbe  <^cer  for  suffi- 
ciency of  the  sureties  when  all  objections 
are  waived  by  failure  to  except,  or  when  the 
sureties  Justify.    Code  Civ.  Proc.  §  189. 

One  of  the  witnesses  for  plaintiffs  testl- 
fled  that  the  replevin  undertaking  was  filed 
in  tbe  office  of  tbe  clerk  of  the  district  court, 
with  the  return  of  the  writ  on  the  afternoon 
of  August  7th.  On  cross-examination  he  was 
asked  if  he  bad  not  stated  at  a  time  and  place 
named,  and  in  the  presence  of  a  number 
of  persons  named,  that  it  was  filed  In  the 
morning  of  that  day,  and  that  an  attorney 
for  the  plaintiffs  bad  inquired  of  him  tbe  next 
day  when  it  had  been  filed,  and,  on  being 
told,  exhibited  great  impatience,  for  the  rea- 
son that  there  was  no  time  to  serve  excep- 
tions. The  witness  answered:  "I  never  said 
any  such  thing  as  to  this  bond  to  any  one." 
Afterwards  the  defendants  were  permitted 
to  show  by  several  witnesses  that  the  wit- 
ness made  the  statement  substantially  as 
set  forth  in  the  question.  We  do  not  think 
the  matter  very  material,  since  the  issue 
was  as  to  when  the  undertaking  was  given, 
1.  e.,  delivered  to  the  coroner,  not  when  It 
was  filed.  Section  186,  Code  Civ.  Proc.,  pro- 
vides that  the  undertaking  sbail  be  returned 
with  the  order.  Hence  It  may  have  been 
given  some  time  before  it  was  filed.  But  the 
question  when  this  particular  undertaking 
was  filed  was  treated  as  material  by  all  par- 
ties, and  not  a  little  conflicting  testimony 
was  adduced  upon  the  point.  In  view  of  this, 
we  do  not  think  the  trial  court  erred  In  its 
rulings.  The  answer  of  the  witness  to  the 
question  which  laid  the  foundation  for  im- 
peachment Is  interpreted  by  counsel  as  mere- 
ly denying  that  part  of  the  statement  re- 
ferred to  which  relates  to  the  time  when  tbe 
bond  was  filed,  leaving  the  remainder  of  tbe 
question  imanswered.  We  do  not  so  under- 
stand it.  Another  answer  further  along  in 
his  testimony  Indicates  that  he  claimed  what- 
ever statement  he  made  was  In  the  course  of 
a  conversation  with  reference  to  another 
cause,  and  to  other  papers.  He  plainly  in- 
tended to  deny  the  whole,  so  far  as  the  case 
in  hand  and  the  Instrument  involved  therein 
were  concerned.  We  have  no  doubt  that,  in 
laying  the  foundation  for  impeachment  of  a 
witness  by  .showing  a  contradictory  state- 
ment out  of  court,  the  witness  may  be  asked 
whether,  in  making  the  statement,  he  did  not 
detail  a  conversation  with  a  third  person,  by 
reason  whereof  he  claimed  to  remember  tbe 
fact  stated;    and,  if  he  denies  the  whole. 


proof  may  be  made  not  only  of  the  state- 
ment Itself,  but  of  the  reasons  he  gave  for 
remembering  the  fact  stated.  The  purpose 
of  tbe  requirement  that  a  foundation  be  laid 
in  cross-examination  is  to  be  fair  to  the  wit- 
ness—to allow  him  an  opportunity  for  re- 
fiectlon  and  explanation.  Consequently  It  is 
said  that  the  attention  of  tbe  witness  must 
bo  "particularly  directed  to  the  circumstan- 
ces." Tbe  Charles  Morgan,  115  XJ.  8.  69,  5 
Sup.  Ct  1172,  29  li.  Ed.  316.  There  Is  no 
better  and  fairer  way  of  doing  this  than  by 
putting  to  the  witness  the  whole  of  what  he 
is  claimed  to  have  said,  including  tbe  rea- 
sons he  is  claimed  to  have  given  for  making 
his  alleged  statement.  The  statement  of  the 
fact  and  of  the  reasons  for  remembering  it 
are.  In  substance,  one  statement;  and  no 
good  ground  can  be  given  for  exclndlng  an 
Important  portion,  which,  from  its  circum- 
stantial character,  must  often  be  the  most 
convincing. 

Complaint  is  made,  further,  that  the  court, 
after  recetving  the  impeaching  testimony, 
would  not  permit  the  attorney  referred  to  to 
deny  tliat  the  occurrence  said  to  have  heea 
narrated  by  the  witness  took  place.  This 
was  clearly  right  The  question  was  not 
what  If  anything,  took  place  between  the 
witness  and  the  attorney  on  August  8th,  but 
what  the  witness  said  with  reference  to  it 
afterwards,  as  confirming  his  memory  with 
reference  to  the  time  when  the  instrument 
was  filed.  The  conversatian  itself  between 
tne  attorney  and  the  witness  was  immate- 
rial. 

Finally  error  is  assigned  upon  a  statement 
of  his  recollecting  of  the  testimony  made  by 
the  trial  Judge,  after  the  Jury  had  been  de- 
liberating for  some  time,  under  the  provi- 
sions of  section  287,  Code  Civ.  Proc  It 
is  not  claimed  that  the  trial  Judge,  in  giv- 
ing his  recollection,  misstated  tbe  evidence, 
or  that  he  did  not  answer  the  question  pro- 
pounded to  him  by  one  of  the  Jurors.  Bat  it 
is  urged  that  he  should  have  gone  farther, 
and  that,  in  addition  to  stating  the  testimony 
showing  that  the  undertaking  was  given 
prior  to  one  o'clock  of  August  7th,  which  the 
Juror  asked  for,  he  should  have  stated  the 
evidence  tending  to  show  that  it  was  given 
after  that  hour,  which  was  not  asked  for. 
The  practice  of  stating  portions  of  the  evi- 
dence to  the  Jury  after  they  have  been  de- 
liberating, while  sanctioned  by  the  Code,  is 
fraught  with  some  danger  to  a  fair  trial,  and 
ought  to  be  indulged  in  with  caution.  But 
tbe  trial  Judge  is  in  th'e  beat  position  to 
know  when  it  is  required,  and  how  his  stat- 
utory power  may  best  be  exercised  in  par- 
ticular cases.  He  should  not  be  hampered 
unduly.  Probably  the  wisest  course  is  to 
leave  the  matter  largely  to  Ills  discretion, 
reviewing  his  action  only  for  abuse  thereof. 
Bonawltz  v.  De  Kalb  (Neb.)  89  N.  W.  379. 
If  he  misstates  the  testimony  substantially, 
in  giving  his  recollection,  there  is  clearly  er^ 
ror.    Stephens  ▼.  Patterson,  29  Neb.  697,  46 
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X.  W.  154.  But  if  he  merely  fails  to  make  a 
complete  statement,  we  think  the  party  who 
desires  that  a  further  or  fuller  statement  be 
made,  being  present  at  the  time,  should  make 
a  request  to  that  effect;  and,  if  he  makes  no 
request,  a  mere  general  exception  to  the 
statement  of  the  trial  Judge  will  not  sufiSce. 
Miller  t.  Royal  Flint  Glass  Works,  172  Pa. 
TO,  33  Ati.  350.  This  is  the  rule  which  is 
applied  to  instructions,  and  it  Is  founded  in 
good  sense  and  fairness  to  the,  court.  The 
record  discloses  that  the  plaintiffs  took  an 
exception.  Hence  they  are  presumed  to  have 
been  present.  Bose  T.  Burr,  43  Neb.  858,  61 
N.  W.  593.  They  should  have  asked  the 
Judge  to  state  his  recollection  of  any  further 
testimony  to  which  they  thought  It  necessary 
to  direct  the  attention  of  the  Jury. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

DUFFEB,  C  concurs. 

PER  CURIAM.  For  the  reasons  stated  In 
tiie  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


CBUSK  T.  HOLSTEIN  LUMBER  00.  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  5,  1903.) 
BAIjB— ACTION  FOR  PRICE— EYIDENCB. 
1.  Eridence  examined,  and  held  to  sustain  the 
findings  and  judgment  of  the  district  court 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Adams  Coun- 
ty; Adams,  Judge. 

"Not  to,  be  officially  r^orted." 

Action  by  Mathew  A.  Cruse  against  the 
Holsteln  Lumber  Company  and  others. 
From  the  Judgment,  certain  defendants  ap- 
peaL    Affirmed. 

John  G.  StOTens,  for  appellants.  L.  J. 
Capps,  for  appellee. 

AMS8,  C.  On  the  6tb  day  of  June,  1901, 
Ella  Shroeder  was  the  owner,  free  of  any 
incumbrance  of  record,  of  a  tract  of  land 
situate  in  Adams  county,  in  this  state,  and 
on  that  day  entered  Into  a  contract  In  writ- 
ing to  conyey  It  by  warranty  deed,  on  the 
1st  day  of  July  following,  to  the  appellee 
herein,  Mathew  A.  Cruse.  The  contract  was 
filed  for  record  on  June  10th,  and  on  the  24th 
day  of  tbe  same  month  a  deed  of  conveyance 
was  executed  and  delivered  pursuant  to  it, 
and  filed  for  record  on  the  2d  day  of  July 
following.  By  the  contract  Ella  undertook 
to  complete,  at  her  own  exi>en8e,  the  con- 
struction then  In  progress  of  certain  build- 
ings situate  on  the  premises.  This  she  did, 
purchasing  the  material  therefor  from  the  ap- 
pellant the  Holsteln  Lumber  Company,  a 
copartnership.  It  is  both  alleged  and  denied 
in  the  pleadings,  and  found  by  the  court,  that 
for  all  the  material  purchased  by  her  for  this 
purpose  she  paid  the  appellant  at  the  time 
or  shortly  afterwards,  in  cash,  and  it  is  un- 


deniable that  after  tbe  date  of  tbe  contract 
she  did  pay  tbe  company  various  sums,  equal 
in  aggregate  amount  to  the  purchase  price  of 
this  material.  Appellant,  however,  contenrls 
that  such  sums  were  payments  of  install- 
ments upon  general  running  account  for  ma- 
terial furnished  by  them  to  her  continuously 
from  September,  1900,  to  December  14,  1901, 
for  the  construction  of  these  same  buildings, 
and  that  upon  such  account  there  was  a  bal- 
ance due  and  unpaid  to  them  of  $141.10.  It 
is  denied  by  Ella  that  she  had  ever  pivchased 
any  of  the  material  charged  upon  this  ac- 
count, except  that  which  had  been  paid  for 
by  her  as  above  mentioned;  and  she  alleged, 
as  did  also  her  husband,  August  Shroeder, 
who  is  a  party  to  this  suit,  that  all  such  ma- 
terial, except  as  aforesaid,  had  been  pur- 
chased and  fully  paid  for  by  the  latter.  The 
court  found  both  these  Issues  In  favor  of  the 
SUroeders,  upon  conflicting  evidence,  which 
we  think  preponderated  In  their  favor;  and 
this  conclusion,  of  course,  suffices  for  the  af- 
firmance of  the  Judgment.  But  there  is  an- 
other matter  which  we  think  Is  deserving  of 
mention.  It  is  not  alleged  that  Cruse,  at  the 
time  he  purchased  or  received  a  conveyance 
of  and  paid  for  tbe  premises,  had  any  knowl- 
edge of  the  state  of  account  between  the 
Shroeders,  or  either  of  them,  and  the  lum- 
ber company.  If  there  was  any  such  account, 
or  that  any  notice  thereof  was  actually 
brought  to  his  attention  until  tbe  30th  day 
of  December,  1901,  six  months  after  the  date 
of  the  record  of  the  deed  to  him,  when  an 
account  and  statement  in  writing,  In  form  as 
prescribed  by  the  mechanic's  Hen  law,  was 
made  of  record.  This  document  was  verified 
by  one  K.  O.  Rickards,  who  described  him- 
self as  manager  of  the  lumber  company,  and 
recited  that  the  materials  for  the  price  of 
whicb  a  lien  upon  the  premises  was  claimed 
were  sold  by  and  delivered  and  furnished  un- 
der an  oral  contract  between  tbe  appellants 
and  August  Shroeder,  from  whom  an  un- 
claimed balance  was  represented  to  be  due. 
This  action  was  begun  by  Cruse  against  the 
lumber  company  to  move  the  apparent  Hen 
as  a  cloud  upon  his  title,  and  the  Sbroeders 
were  brought  In  and  made  parties  at  the  in- 
stance of  the  defendant.  The  lumber  com- 
pany then  filed  a  cross-bill  against  both 
Cruse  and  the  Sbroeders,  thus  assuming  the 
attitude  of  plaintiff  toward  both  of  their  ad- 
versaries, and,  of  course,  assuming  tbe  bur- 
den of  proof  belonging  thereto.  This  cross- 
bill alleges,  among  other  things,  that  the  ma- 
terial tor  the  price  of  which  a  Hen  Is  claimed 
was  purchased  by  Ella  by  and  through  her 
husband  as  her  agent,  and  prays  that  It  may 
be  enforced  against  the  premises  as  though 
the  Hen  record  had  disclosed  that  fact,  which, 
as  has  been  shown,  It  did  not  do.  There  is  a 
conffict  of  evidence  as  respects  this  allega- 
tion, and  the  fact  was  found  by  the  trial 
court  against  the  appeHants,  but  we  do  not 
wish  to  be  -understood  as  intimating  that 
such  relief  could  have  been  granted  In  any 
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event  It  seems  to  ns  that  to  uphold  such  a 
claim  would  amount  to  creating  a  lien  by 
decree  of  court,  rather  than  in  the  manner 
prescribed  by  statute.  But  a  decision  of  the 
qnestion  is  not  necessary  to  a  disposition  of 
the  case,  and,  for  the  reasons  already  given, 
it  is  recommended  that  the  Judgment  of  tlie 
district  court  in  favor  of  both  the  plaintiff 
and  the  defendants  Shrocder  ^3e  affirmed. 

HASTINGS  and  OLDHAM,  CC,  concur. 

PER  CDRIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recommen- 
dations made  will  result  in  a  right  decision 
of  the  cause,  it  is  ordered  that  the  Judgment 
of  the  district  court  In  favor  of  both  the 
plaintiff  and  the  defendants,  Shroeder,  be  af- 
firmed. 


ORAW  V.  ABRAMS. 
(Supreme  Court  of  Nebraslu.    Nov.  8,  1903.) 

ACTION  ON  OFFICIAL  BOND-EVIDENCB— FORB- 
CLOSURB  8ALB— DUTIES  OF  SHERIFF— DI«- 
TRIBUTION  OF  PROCEEDS-CLERK  OF  COURT. 

1.  The  introduction  in  evidence  of  a  certified 
copv  of  what  purports  to  be  an  ofBcial  bond, 
without  proof  of  its  execution  and  delivery,  is 
not  sufficient  to  authorize  the  court  to  render 
a  judgment  against  the  sureties  thereon,  where 
its  execution  and  delivery  Is  denied  by  them. 

2.  The  sheriff  making  a  judicial  sale  of  real 
property  under  a  decree  of  foreclosure  is  the 
sole  custodian  of  the  fund  derived  from  such 
sale  between  the  date  thereof  and  the  confirma- 
tion of  such  sale,  and  upon  such  confirmation  it 
is  his  duty  to  pay  the  money  to  the  person  or 
persons  entitled  thereto  in  conformity  to  the 
order  of  the  court. 

3.  Whether  the  payment  of  the  money  by  the 
purchaser  or  by  the  sheriff  to  the  clerk  of  the 
court  in  vacation,  and  before  a  confirmation  of 
the  sale,  is  payment  into  court,  so  as  to  charge 
the  clerk  and  his  sureties  on  his  official  bond 
with  its  repayment,  is  not  determined. 

4.  Where  the  sureties  deny  the  execution  and 
delivery  of  the  official  bond,  and  the  clerk  de- 
fends on  the  ground  that  he  merely  received  the 
money  ns  bailee,  and  not  in  his  official  capacity 
ns  clerk,  a  tender  of  part  payment  by  him  does 
not  impair  the  defense  of  the  sureties. 

6.  Before  a  plaintiff  in  a  foreclosure  suit  can 
recover  the  proceeds  of  a  judicial  sale  on  his  de- 
cree, he  must  show  his  right  thereto  by  proving 
the  confirmation  of  the  sale. 

6.  Former  judgment  adhered  to. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.    On  Rehearing.    Affirmed. 

For  former  opinion,  see  94  N.  W.  639. 

BARNES,  0.  The  opinion  written,  by  Com- 
missioner AMES  in  this  case,  by  which  the 
Judgment  of  the  trial  court  was  affirmed,  was 
approved  by  the  court  and  filed  on  April  19, 
1903.  A  rehearing  was  allowed,  and  the  case 
is  now  before  us  for  the  second  time.*  The 
plaintiff  In  error,  by  this  suit,  sought  to  re- 
cover a  Judgment  against  the  defendant 
Abrams,  as  clerk  of  the  district  .court  of  An- 
telope county,  together  with  the  sureties  on 
his  official  bond,  for  money  which  he  alleged 


had  been  paid  into  coort  under  a  decree  of 
foreclosure  In  which  he  was  the  plaintiff. 
The  sureties  denied  the  execution  and  deliv- 
ery of  the  bond,  as  will  appear  from  the  facts 
stated  in  our  former  opinion.  94  N.  W.  639. 
It  is  now  contended: 

1.  That  so  much  of  that  opinion  as  held 
"that  the  production  of  an  alleged  official 
bond  from  the  proper  official  custody,  to- 
gether with  the  record  of  Its  approval,  are 
not  sufficient  evidence  of  its  execution,"  is 
not  a  correct  statement  of  the  law.  A  re- 
examination of  that  question  only  serves  to 
strengthen  our  belief  In  the  correctness  of 
this  rule  of  law.  In  the  case  of  Holt  Ck>unty 
V.  Scott,  53  Neb.  176,  73  N.  W.  681,  we  held 
"that  the  fact  that  an  official  bond  has  been 
approved  does  not  of  Itself  constitute  or  evi-  { 
dence  the  delivery  and  acceptance  of  the 
bond."  It  is  further  stated  In  the  opinion 
therein  "that,  if  the  bond  is  approved,  this 
fact  also  shows  that  the  investigation  bas  dis- 
closed everything  to  be  satisfactory,  but  the 
approval  does  not  constitute  or  evidence  a 
delivery  and  acceptance."  We  are  thus  fully 
committed  to  the  doctrine  complained  of.  In- 
deed, It  would  seem  that  there  should  be  no 
question  about  this.  It  cannot  be  contend- 
ed that,  where  the  execution  and  delivery  of 
an  official  bond  is  squarely  denied  by  those 
sought  to  be  charged  thereby  as  sureties,  its 
mere  production,  without  any  proof  whatever 
of  its  execution  and  delivery,  is  sufficient  evi- 
dence of  such  fact  to  bind  such  sureties.  In 
such  a  case  it  would  be  incumbent  upon  the 
person  seeking  to  recover  upon  the  bond  to 
first  Introduce  some  competent  evidence  of 
the  fact  of  its  execution  and  delivery,  before 
the  bond  Itself  could  be  received  in  evidence. 
We  are  aware  of  no  case  which  holds  a  con- 
trary doctrine.  Bnt  It  Is  contended  In  this 
case  that,  because  a  certified  copy  of  what 
purported  to  be  the  offlchil  bond  on  which  a 
recovery  was  sought  was  Introduced  In  evi- 
dence, the  rule  above  stated  cannot  be  Invok- 
ed. In  other  words,  counsel  Insists  that  sec- 
tion 408.  of  our  Oode  of  Civil  Procedure,  in 
effect,  makes  the  certified  copy  of  an  instru- 
ment of  greater  probative  force  than  the  orig- 
inal instrument  itself.  It  is  contended,  in 
effect,  that  a  certified  copy  of  any  Instrument 
which  by  authority  of  law  Is  to  be  filed  or 
kept  In  any  public  office  may  be  Uitroduced 
In  evidence;  and  when  so  introduced,  al- 
though the  execution  of  the  original,  of  which 
it  is  a  copy,  is  denied,  it  becomes  prima  facie 
evidence  of  such  execution,  and  dispenses 
with  the  necessity  of  any  proof  thereof.  We 
cannot  approve  of  this  doctrine.  The  effect 
of  the  statute  in  question  is  to  authorize  the 
introduction  of  a  certified  copy  of  an  Instru- 
ment in  place  of  the  original,  and  make  it  of 
equal  credibility  therewith.  It  does  not  pur- 
port to  make  it  of  any  greater  probative  force, 
nor  is  it  Intended  thereby  to  dispense  with 
any  of  the  formal  proofs  necessary  to  estab- 
lish the  execution  of  an  original  instrument, 
when  such  execution  Is  denied.    In  Splelman 
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T.  Flynn.  18  Neb.  342.  27  N.  W.  224,  it  was 
beld  '*Uiat  a  certified  copy  of  tbe  reporter's 
notes  taken  at  a  former  trial  was  admissible 
In  evidence  under  a  stipulation;  that  tbe  tes- 
timony of  tbe  witness  taken  at  tbe  first  trial 
should  be  read  in  evidence  in  tbe  second  trial 
without  calling  such  witness."  In  Hall  v. 
Aitkin.  25  Neb.  360,  41  N.  W.  102,  it  is  stated 
**tbat  In  a  case  of  foreclosure  of  a  chattel 
mortgage,  where  such  foreclosure  was  not  re- 
sisted, nor  tbe  authority  of  tbe  mortgagee 
questioned,  a  certlfled  copy  would  not  be  nec- 
essary, and  that  tbe  original  mortgage  on  file 
would  be  sufficient  to  Justify  the  proceeding, 
when  collaterally  attacked."  Tbe  validity  of 
tbe  mortgage  in  that  case  was  not  questioned, 
and  on  page  S63,  25  Neb.,  and  page  193,  41 
N.  W..  we  find  the  statement  "tbat  a  certified 
copy  of  tbe  chattel  mortgage  which  bad  at- 
tached thereto  the  proper  certificate  was  prop- 
erly introduced  in  evidence,  under  section  408 
of  the  Code."  In  First  NaUonal  Bank  of 
Wilbur  V.  Rldpath,  47  Neb.  99,  66  N.  W.  87, 
tbe  court  said  "tbat  a  mortgage  properly  cer^ 
tifled  to  by  tbe  county  clerk  as  a  copy  of  tbe 
instrument  on  file  in  bis  office  was  competent 
evidence,  under  section  408  of  tbe  Code." 
Bat  in  that  case  the  execution  of  the  mort- 
gage was  not  in  question.  In  tbe  case  of 
Equitable  Building  &  Loan  Ass'n  v.  BIdwell, 
60  Neb.  169,  82  N.  W.  384,  it  was  held  that 
a  certlfled  copy  of  the  articles  of  incorpora- 
tion of  a  building  and  loan  association  was 
primary  proof  of  tbe  right  of  such  association 
to  transact  business.  In  Clough  v.  State,  7 
Neb.  320,  we  said  "tbat  a  certified  copy  of 
the  stenographer's  report  of  tbe  trial  might 
be  introduced  in  evidence."  In  Brownell  v. 
Fuller,  54  Neb.  586,  74  N.  W.  1105,  it  was  held 
"that  in  cases  where  tbe  clerk  of  tbe  district 
court  is  authorized  to  settle  bills  of  exceptions 
tbe  act  may  be  performed  by  a  deputy,  it  not 
being  shown  tbat  the  principal  is  absent"; 
and  leave  was  given  to  file  an  affidavit,  which 
it  was  claimed  was  not  properly  made  a  part 
of  the  bill  of  exceptions.  In  Bailway  Co.  v. 
Baler,  37  Neb.  235,  55  N.  W.  913,  the  question 
was  as  to  tbe  admissibility  of  a  certified  copy 
of  tbe  letters  of  administration  issued  under 
tbe  order  of  the  county  court.  It  was  held 
that  sncb  copy  was  admissible  under  section 
408,  Cbde  Civ.  Proc.  These  are  the  cases  de- 
cided by  this  court  which  are  cited  by  coun- 
sel in  support  of  tala  contention,  and  it  vrill 
be  observed  tbat  in  none  of  them  was  tbe  di- 
rect question  involved  herein  under  consider- 
ation. Many  cases  from  other  JurlsdlctionB 
are  cited  in  support  of  this  contention,  but 
none  of  them  touch  tbe  point  under  consider- 
ation, and  It  may  be  conceded  that  all  of 
tbem  state  tbe  law  correctly,  yet  they  do  not 
go  to  tbe  extent  of  holding  that  a  certified 
copy  of  an  Instnmient  has  any  more  pro- 
bative force  than  tbe  original.  We  therefore 
adhere  to  the  rule  as  heretofore  stated.  It  is 
further  urged  tbat  a  certlfled  copy  of  tbe  offi- 
cial bond  was  actually  received  in  evidence. 
This  la  true,  as  disclosed  by  tbe  record,  and 


yet  It  was  Insufficient  to  prove  tiie  execution 
anB  delivery  of  the  original  bond  on  wbicb 
the  action  was  brought,  and  it  was  not  suffi- 
cient to  sustain  a  judgment  against  tbe  sure- 
ties under  the  issues  in  this  case. 

2.  Tbe  plaintiff  further  contends  that  so 
much  of  our  opinion  as  holds  that  the  sheriff 
making  a  judicial  sale  of  real  property  Is 
the  sole  custodian  of  the  fund  derived  from 
such  sale  between  the  date  thereof  and  tbe 
date  of  the  confirmation,  and  upon  tbe  hap- 
pening of  tbe  latter  event  it  is  bis  only  duty 
to  pay  tbe  money  to  the  person  or  persons 
entitled  thereto,  is  erroneous.  We  adhere  to 
this  statement,  because  it  Is  in  direct  con- 
formity to  tbe  statute  relating  to  such  sales. 
It  is  further  contended,  under  this  subdivi- 
sion, tbat  when  tbe  sherift  paid  the  money  to 
the  clerk  of  the  court,  the  principal  defend- 
ant herein,  notwithstanding  the  statute,  tbe 
clerk  received  the  money  by  ylrtne  of  bis  of- 
fice—in other  words,  tbat  there  was  a  pay- 
ment into  court,  and  tbe  clerk,  together  with 
tbe  sureties  on  his  bond,  became  charged  with 
the  duty  of  accounting  for  and  paying  the 
money  over  to  the  plaintifr.  Tbe  rehearing 
In  this  case  was  granted  because  tbe  court 
was  in  some  doubt  as  to  whether  or  not  the 
opinion  was  correct  on  this  point.  But  so  * 
long  as  tbe  case  is  unreported,  and  tbe  court 
Is  not  bound  thereby  as  to  future  litigation, 
and  for  the  fiurther  reason  tbat  our  former 
judgment  must  be  adhered  to  upon  other 
grounds,  it  is  unnecessary  to  further  consider 
this  point 

3.  It  is  contended  that  when  tbe  principal 
defendant,  Abrams,  made  bis  tender  in  court, 
he  thereby  acknowledged  the  Indebtedness. 
This  doctrine  Is  not  questioned  in  our  opin- 
ion, but  it  is  stated  therein  tbat  such  tender 
does  not  impair  the  defense  of  the  sureties. 
We .  think  this  a  correct  stat«uent  of  tbe 
law.  Tbe  sureties  were  making  separate  de- 
fenses for  themselves,  while  tbe  principal 
was  defending  for  himself  alone,  and  his 
tender  would  not  bind  the  sureties  unless 
they  participated  therein.  Again,  such  ten- 
der, so  far  as  Abrams  was  concerned,  only 
admitted  that  be  bad  received  the  money 
and  was  liable  for  It  as  bailee. 

4.  There  is  another  reason  why  we  should 
adhere  to  our  former  decision,  which  is  tbat 
tbe  record  Is  silent  as  to  whether  or  not 
tbe  Judicial  sale  under  which  tbe  money 
sought  to  be  recovered  was  paid  to  the  sher- 
iff or  tbe  clerk  was  ever  confirmed.  With- 
out proof  of  confirmation,  the  plaintiff  in  a 
foreclosure  suit  is  not  entitled  to  recover  mon- 
ey bid  at  tbe  sale,  no  matter  In  whose  hands 
it  may  be.  In  Trompen  v.  Hammond,  61 
Neb.  446,  85  N.  W.  436,  It  was  beld  "that, 
before  a  plaintiff  can  recover  tbe  proceeds 
of  a  Judicial  sale  on  bis  decree,  be  must  show 
bis  right  thereto  by  proving  the  confirmation 
of  the  sale  by  the  court"  That  this  Is  a 
correct  statement  of  the  law  there  can  be  no 
doubt  Tbe  sale  In  this  case  amounted  to 
nothing  more  than  a  bid  or  offer  to  nurcbase 
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the  land,  an  acceptance  thereof  by  the  sher- 
iff, and  a  payment  of  the  money  into  Bis 
bands  to  await  the  approval  of  the  court. 
Without  such  approval  and  a  confirmation 
of  the  sale,  it  would  be  the  duty  of  a  sheriff 
to. return  the  money  to  the  bidder;  and  un- 
til the  sale  was  confirmed  by  the  court,  and 
the  sheriff  ordered  to  make  a  deed  to  the 
purchaser,  the  plaintiff  was  not  entitled  to 
the  money,  or  any  part  of  It 

It  follows  that  the  Judgment  of  the  dis- 
trict court  was  right,  and  should  be  afiSrm- 
ed,  and  we  therefore  recommend  that  our 
former  decision  be  adhered  to. 

GLANVILX.B,  0.,  concutB. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  oi>inlon,  our  former  Judgment 
is  adhered  to. 

ALBERT,  C.  (concurring).  I  concur  In  the 
conclusion  reached  by  Commtsslonor 
BARNES  on  the  several  propositions  discuss- 
ed by  him.  But  it  Is  not  quite  clear  to  me 
that  the  effect  to  be  given  to  a  certified  copy 
of  an  instrument  as  evidence  is  necessarily 
involved  in  this  case.  The  original  bond 
'  was  Introduced  In  evidence.  The  certified 
copy  was  substituted,  I  infer  from  the  rec- 
ord, merely  for  the  purpose  of  preparing  a 
bin  of  exceptions,  and  was  not  a  part  of  the 
evidence  before  the  trial  court  But  assum- 
ing that  the  certified  copy  was  before  the 
trial  court  I  concur  with  my  associate  in  the 
proposition  that  Its  production  did  not  dis- 
pense with  the  necessity  for  proof  of  the  ex- 
ecution of  the  original  by  the  sureties.  Sec- 
tion 408,  Code  Olv.  Proc.,  upon  which  the 
plaintiff  relies,  is  as  follows:  "Duly  certified 
copies  of  all  records  and  entries  or  papers  be- 
longing to  any  public  office,  or  by  authority 
of  law  filed  to  be  kept  therein,  shall  be  evi- 
dence in  all  cases  of  equal  credibility  with 
the  original  records  or  papers  so  filed."  The 
object  of  that  section  is  not  to  dispense  with 
proof  of  the  execution  of  a  private  writing, 
but  to  obviate  the  necessity  of  producing 
public  records  in  court,  which  is  always  in- 
convenient, and  often  Impossible,  as  they  are 
frequently  wanted  in  more  than  one  place 
at  the  same  time.  While  the  bond  Itself,  or 
at  least  a  certified  copy  thereof,  was  intro- 
duced in  evidence,  there  was  no  proof  of  its 
execution,  and  It  was  received  over  the  ob- 
jections of  the  sureties.  There  was  there- 
fore no  competent  evidence  before  the  court 
of  the  execution  of  the  bond  by  the  sureties. 
It  is  a  familiar  rule  that,  where  the  findings 
of  a  trial  court  are  assailed  on  the  ground 
that  they  are  not  sustained  by  sufUclent  evi- 
dence, only  competent  evidence  will  be  re- 
garded. As  competent  evidence  on  a  vital 
point  in  plaintiff's  case  against  the  sureties 
Is  wholly  lacking,  the  findings  and  Judgment 
in  favor  of  the  sureties  must  of  necessity  be 
Affirmed,  regardless  of  the  merits  of  anjr 
other  proposition  in  the  case. 


BYRNES  T.  BLBT. 
(Supreme  Court  of  Nebraska.    Nov.  6,  1903.) 

APPBAL-HARMLKSa  BHROR— TRIAL  BT  CODRT 
— RKPLaVIN— KVIDENCB. 

1.  When  trial  has  been  by  the  coort  -without 
a  Jury,  reversible  error  cannot  be  predicated 
on  the  admission  of  evidence,  in  the  absence  of 
an  adequate  showing  by  bill  of  exceptions  that 
improper  evidence  was  actually  considered  by 
the  court  as  the  basis  of  its  findings,  nor  n^n 
an  exercise  of  the  court's  discretion  in  allowing 
proper  evidence  in  the  case  to  be  brought  oat 
on  the  redirect  examination  of  a  witness. 

2.  Blvidence  examined,  and  Md  sufBcient  to 
sustain  the  findings  of  the  trial  coort 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Platte  Connty; 
Grimmison,  Judge. 

Action  by  Josiah  Bley  against  John  C. 
Byrnes.  Judgment  for  plaintiff,  and  defend- 
ant brings  error. .  Affirmed. 

Beeder  &  Hobart  and  F.  Dolezal,  for  plain- 
tiff in  error.  McKllUp  &  McAllister,  for  de- 
fendant in  error. 


GliANVILLB,  C.  This  is  a  proceeding  in 
error  seeking  to  reverse  a  Judgment  of  the 
district  court  of  Platte  cotmty  in  an  ordinary 
replevin  action,  tried  to  the  court  wltbout  a 
Jury.  The  plaintiff  in  error  was  sheriff  of 
that  county,  and  was  defendant  iu  the  re- 
plevin action;  being  in  possession  of  the 
goods  in  -question  under  an  attachment  levy 
in  an  action  against  J.  C.  Eley,  wherein  the 
Fremont  Saddlery  Company  was  plaintiff.  J. 
C.  Eley  is  a  son  of  the  defendant  in  error, 
and  the  saddlery  company  is  supporting  the 
contention  of  plaintiff  in  error. 

Error  of  law  occurring  at  the  trial  was  as- 
signed in  the  motion  for  a  new  trial,  and,  in 
the  petition  in  error  filed  herein,  specific  com- 
plaint is  made  of  the  rulings  of  the  court 
admitting  certain  evidence.  We  have  care- 
fully examined  all  of  these  assignments,  and 
are  satisfied  that  no  error  is  shown  in  this  re- 
spect In  the  record;  the  trial  being  to  the 
court  Some  of  the  complaints  are  based 
upon  objections  to  evidence  as  not  being  prop- 
er upon  redirect  examination  of  the  witness- 
es. This  matter  was  within  the  discretion 
of  the  court  and  such  discretion  was  not 
abused  In  the  present  instance;  and,  witbont 
recounting  the  specific  assignments  of  error 
in  this  regard,  we  hold  that  no  such  error  is 
shown  in  the  record. 

The  other  contentions,  though  assigned  in 
different  forms,  merely  constitute  complaints 
that  the  evidence  does  not  sustain  the  findings 
and  Judgment  of  the  court  The  findings  of 
the  court  in  such  a  case  are  entitled  to  the 
same  consideration  as  the  verdict  of  a  Jury, 
and,  unless  clearly  wrong,  under  the  estab- 
lished rule  of  this  court  they  will  not  be  dis- 
turbed. The  saddlery  company  was  a  cred- 
itor of  J.  O.  Eley,  above  mentioned,  and 
brought  an  attachment  suit  against  him,  al- 
leging in  the  affidavit  all  of  the  statntory 
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grounds  for  attachment,  except  nonrealdence, 
and  prior  to  tbe  trial  in  this  action  It  recov- 
ered Judgment  In  the  attachment  case.  Very 
soon  after  the  levy  of  the  attachment  tbe  de- 
fendant in  error  brought  a  replevin  action 
for  ;tbe  property  In  question,  claiming  owner- 
ship. It  appears  from  tbe  testimony  of  the 
defendant  In  error  and  hia  witnesses  that  be 
had  signed  notea  with  hia  son  to  enable  blm 
to  start  in  the  harness  business,  and  had  paid 
the  notes;  that  his  son,  who  was  a  slni;!' 
man,  boarded  with  him;  that,  after  a  fire 
causing  loss  to  the  son.  Insurance  was  collect- 
ed, and  some  of  the  insurance  money  was 
used  by  the  father  in  rebuilding  the  shop  un- 
der an  agreement  that  the  sum  so  used 
should  be  applied  upon  the  rent  agreed  up- 
on, at  110  per  month;  that  at  another  tlmo 
the  son  Informed  tbe  father  that  be  needed 
money  to  pay  for  a  shipment  of  goods,  and 
the  father  signed  a  note  with  him  to  procure 
the  money,  and  afterward  paid  tbe  note.  On 
the  27th  day  of  August,  1901,  in  pursuance  of 
some  previous  negotiations,  tbe  entire  stock 
of  the  son's  harness  business  was  turned 
over  to  tbe  father,  who  hired  a  new  man  to 
take  charge  of  the  shop,  and  continued  the 
business  until  the  attachment  was  levied. 
The  son  immediately  left  home,  but  promised 
to  return  In  a  few  days,  and  In  the  mean- 
time to  make  and  record  a  proper  bill  of  sale 
for  tbe  stock  when  be  was  in  Columbus.  The 
father  understood  the  son  was  going  on  the 
road  as  a  salesman.  It  would  seem  from  the 
testimony  of  the  defendant  In  error,  emphat- 
ic and  reiterated,  that  at  tbe  time  of  the 
transaction  in  question  he  did  not  know  bis 
son  was  indebted  to  any  party  other  than 
himself.  The  son  bad  learned  the  trade  dur- 
ing bis  minority,  and  had  started  In  business 
without  capital  to  speak  of,  but  had  continu- 
ally assured  bis  father  that  he  was  not  run- 
ning In  debt  for  stock,  though  in  the  mean- 
time be  was  not  ready  to  pay  bis  board,  nor 
bis  rent,  except  to  tbe  extent  of  the  payment 
advanced  out  of  bis  Insurance  money.  We 
do  not  think  the  evidence  in  tbe  record  so 
discredits  thtf  testimony  of  the  defendant  in 
error  as  to  require  us  to  hold  that  it  will 
not  support  tbe  findings,  and  it  would  seem, 
from  tbe  entire  evidence,  that  the  aon  was 
actually  indebted  to  the  father  at  the  time 
be  went  away  In  excess  of  the  value  of  the 
stock,  fixtures,  and  book  accounts  turned  over 
in  payment 

The  value  placed  upon  the  stock  In  the 
transaction  between  the  father  and  son  is 
very  close  to  the  value  placed  thereon  by  the 
appraisers  in  the  attachment  suit,  which  was 
offered  in  evidence  by  the  plaintiff  in  error, 
and  tbe  experienced  salesman  of  the  saddlery 
company  assisted  tbe  appraisers  in  arriving 
at  tbe  value  of  the  property.  There  la  sharp 
conflict  In  tbe  evidence  in  regard  to  some 
conversations  between  defendant  in  error  and 
certain  representatives  of  the  saddlery  com- 
pany, but  we  do  not  think  such  conflict  of  evi- 
dence has  any  material  bearing  upon  the 


question  in  issue.  Where  a  son  turns  over 
to  his  father  all  of  his  visible  property  in  pay- 
ment or  settlement  of  a  claim  of  the  father 
against  the  son,  the  transaction  will  be  scru- 
tinized closely,  and.  In  a  contest  between  the 
father  and  the  creditors  of  the  son,  the  bur- 
den is  upon  the  father  to  clearly  show  tbe 
good  faith  of  the  transaction;  but  such  a 
transaction  may  be  free  from  fraud,  and  a 
creditor  who  attacks  the  transaction  as  fraud- 
ulent is  not  entitled  to  have  it  declared  fraud- 
ulent per  se,  but  must,  by  sufficient  evidence, 
aided  by  the  presumptions  Justly  arising  from 
the  relationship  of  tbe  parties  and  the  cir- 
cumstances of  the  transaction  tending  to  es- 
tablish fraud,  rebut  the  evidence  of  good 
faith,  in  order  to  prevail  against  the  father's 
title.  We  think  there  is  much  in  evidence 
lending  plausibility  to  the  father's  statement 
of  the  transaction,  which,  if  true,  shows  it 
to  have  been  in  good  faith  for  tbe  purpose 
of  making  payment  of  an  actual  indebtedness 
of  tbe  son  to  the  father,  without  any  fraudu- 
lent Intent  on  the  part  of  the  father,  or  any 
knowledge  on  bis  part  of  facts  giving  blm 
any  notice  of  any  wrongful  Intent  on  the  part 
of  the  son;  and,  upon  a  careful  examination 
of  the  entire  evidence,  we  are  satisfied  It  is 
sufficient  to  sustain  a  finding  that  the  trans- 
action was  In  good  faith. 

Under  the  law  in  this  state,  tmaflected  by 
proceedings  In  bankruptcy,  or  under  assign- 
ment laws,  an  insolvent  debtor  may  prefer 
any  creditor,  and  any  creditor  may  accept 
such  preferment;  and,  so  long  as  a  transac- 
tion is  merely  a  preference  given  to  one  cred- 
itor over  another.  It  is  not  fraudulent,  not- 
withstanding such  preference  may  render  it 
impossible  for  the  debtor  thereafter  to  pay 
other  creditors.  The  relationship  of  the  par- 
ties does  not  preclude  ancb  preference,  but 
only  affects  the  question  of  the  good  faith 
thereof  as  a  matter  of  evidence,  changing 
the  burden  of  proof,  and  raising  certain  pre- 
sumptions; but,  taking  all  of  these  effects  in- 
to proper  account  In  this  case,  we  think  the 
evidence  is  sufficient  to  sustain  the  findings, 
and  that  tbe  Judgment  of  the  district  court 
must  be  affirmed. 

We  recommend  that  tbe  Judgment  of  the 
district  court  complained  of  herein  te  af- 
firmed. 

BARNES,  0.,  concurs.  ALBERT,  a,  con- 
curs in  the  result. 

PEIl  CURIAM.  For  the  reasons  stated  bi 
the  foregoing  opinion,  tbe  Judgment  of  the 
lower  court  Is  affirmed. 


LANB  et  al.  v.  SPENCB. 
(Supreme  Court  of  Nebraska.     Nov.  5,  1803.) 

HUSBAND  AND  WIFE-ALIBNATINQ  WIFE'S  AT- 

FKCTIONS— DAMAGES. 

1.  In  an  action  by  a  husband  against  his  fa- 
ther-in-law for  alienating  the  affections  and  en- 
ticing away  the  wife  of  the  former,  such  dam- 
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ages  only  are  recorerable  as  are  the  natural 
and  probable  consequence  of  the  act  complained 
of,  or  are  due  to  the  negligence  or  wronfcful 
conduct  of  the  defendant  connected  therewith. 
(Syllabus  by  the  Court.) 

Oommlssiooers'  Opinion.  Department  No. 
1.  Hrror  to  District  Court,  Saline  County; 
Stubbs,  Judge. 

Action  by  James  Newton  Spence  against 
James  K.  Lane  and  others.  .Tudgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Geo.  H.  Hastings,  P.  L  Fobs,  B.  V.  Ko- 
bout,  and  R.  D.  Brown,  for  plaintiffs  In  er- 
ror. Abbott  &  AblMtt,  for  defendant  in  er- 
ror. 

AMES,  C.  This  action  was  brought  by  the 
defendant  In  error,  hereafter  called  plaintiff, 
against  the  plaintiffs  In  error,  James  K. 
Lane  and  Anna  L.  Gave  and  William  Brlt- 
ton,  to  recover  damages  for  having,  as  Is 
alleged,  alienated  the  affections  of  and  en- 
ticed away  the  plaintiff's  wife.  Lane  was 
the  father  of  the  wife,  Mrs.  Care  was  her 
sister,  and  Britton  was  her  brother-in-law, 
and  the  wrong  complained  of  was  alleged  to 
have  been  committed  by  "the  defendants 
and  each  of  them,"  bat  they  are  not  ex- 
plicitly accused  of  having  acted  In  conspire 
acy,  and  counsel  for  the  plaintiff  disclaims 
an  Intent  to  charge  conspiracy,  and  says  tliat 
the  petition  properly  interposed  does  not  con- 
tain the  charge,  or.  In  other  words,  allege 
that  the  parties  acted  in  concert,  although 
the  conduct  of  each  of  which  complaint  is 
made  was  contemporaneous  with  that  of  the 
others.  It  Is  further  alleged,  and  seems  to 
have  been  proved  on  the  trial,  without  con- 
tradiction, that  the  wife  did  leave  her  hus- 
band's home  on  the  14th  day  of  August,  1901, 
being  at  that  time  about  four  months  ad- 
vanced in  pregnancy,  and  did  not  thereafter 
return.  The  petition  contains  the  following 
further  allegation:  "That  after  the  aforesaid 
enticing  by  the  said  defendants,  and  while 
the  said  Ada  Mabel  Spence  was  apart  from 
her  husband  as  aforesaid,  and  under  the  con- 
trol and  direction  of  these  defendants  and 
each  of  them,  an  abortion  was  performed  up- 
on the  person  of  the  said  Ada  Mabel  Spence, 
just  how,  when,  and  by  whom  this  plaintiff 
is  not  advised,  which  abortion  was  performed 
in  such  a  rude  and  unskillful  manner  as  to 
cause  her  death  as  aforesaid,  In  the  city  of 
Lincoln,  Nebraska,  on  the  24tb  day  of  Oc- 
tober, 1901."  The  answers,  so  far  as  they 
are  pertinent  to  the  present  Inquiry,  con- 
sisted of  general  denials.  A  trial  resulted 
in  a  verdict  and  Judgment  In  favor  of  the 
defendants  Cave  and  Britton,  and  in  favor 
of  the  plaintiff  and  against  the  defendant 
Lane  for  damages.  Lane  alone  prosecutes 
this  proceeding  In  error.  There  was  evidence 
offered  and  admitted  as  tending  to  show  that 
Lane  had  been  guilty  of  the  conduct  of  which 
he  was  accused,  the  suflSciency  of  which  we 
are  not,  however,  at  present  called  upon  to 


consider,  and  there  Is  also  evidence  tending 
to  show  that  on  or  about  the  20th  day  of  Oc- 
tober, 1901,  the  wife  submitted  at  Lincoln, 
Neb.,  to  a  criminal  abortion,  from  the  re- 
sults of  which  she  died  on  the  24tb  day  of 
that  month. 

One  of  the  errors  complained  of  1ft  the  ad- 
mission of  this  evidence  over  objection,  and 
we  think  the  assignment  ia  well  made.  It  Is 
neither  alleged  nor  proved  that  the  defend- 
ant Lane  consented  to,  or  had  any  knowledge 
of,  this  criminal  act,  or  even  knew  of  his 
daughter's  pregnancy,  and  It  is  not  contend- 
ed by  counsel  for  plaintiff  that  it  of  itself 
afforded  lilm  a  cause  of  action,  but  it  la 
urged  that  evidence  of  It  is  admissible  in 
aggravation  of  the  husband's  damages  for 
the  enticing  away  of  his  wife,  of  which  the 
jury  have  found  the  defendant  guilty.  If  It 
could  be  said  that  the  abortion  was  the  nat- 
ural and  probable  consequence  of  the  act 
complained  of,  or  that  It  was  due  to  any 
negligent  or  wrongful  conduct  by  the  father 
towards  his  daughter  while  she  was  in  bis 
custody  and  after  her  separation  from  her 
husband,  there  would  be  much  to  be  said  in 
support  of  this  contention.  But  there  Is  no 
evidence  of  the  latter,  and  we  think  no  pre- 
sumption In  support  of  the  former,  of  these 
suppositions. 

After  the  separation  the  wife  remained  but 
briefly  at  her  father's  house,  going  thence  to 
Beatrice,  and  from  there  to  some  point  In 
Rosebud  Indian  Agency,  in  South  Dakota, 
and  from  the  latter  place  to  Lincoln,  Neb., 
where  the  operation  was  performed.  If  at  all 
—for  the  evidence  is  in  conflict— Immediate- 
ly npon  her  arrival.  She  is  not  shown  to 
have  returned  to  the  home  of  her  father  aft- 
er leaving  it,  as  above  mentioned,  and  he 
does  not  appear  to  have  afterwards  seen  her 
in  life,  or  to  have  communicated  with  her, 
except  briefly  by  telephone,  while  she  was 
on  her  way  to  Lincoln.  But  this  circum- 
stance Is  not  commented  on  in  the  brief  of 
counsel,  and  was  admitted,  on  an  oral  argu- 
ment, to  be  of  little  or  no  slgniflcance.  There 
is  therefore  an  entire  absence  of  evidence 
that  the  criminal  act  of  the  wife,  if  she  com- 
mitted one,  was  Induced  by  the  negligence 
or  wrongful  conduct  of  her  father,  and,  as  we 
have  said,  we  do  not  see  that  such  an  act 
was  the  natural  or  probable  consequence  of 
her  separation  from  her  husband.  There  are 
other  alleged  errors  assigned,  but  as  the  fore- 
going is  sufficient,  in  our  opinion,  to  require 
a  reversal,  we  do  not  think  it  necessary  to 
discuss  them. 

It  is  recommended  tliat  the  judgment  of  the 
district  court  be  reversed,  and  a  new  trial 
granted. 

HASTINGS  and  OLDHAM,  CO.,  concnr. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion.  It  Is  ordered  that  the 
judgment  of  the  district  court  be  reversed, 
and  a  new  trial  granted. 
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BB&TBIGB  CBBAMERY   CO.   t.  VITZ- 
GERAIiD. 

(Supreme  Court  of  Nebraska.     Nor.  6,  1903.) 

BONI>— TAUDITT— PDBUC  POUOT. 

1.  A  bond  executed  by  tbe  administratrix  Of 
an  estate,  conditioned  that  she  will  reimburse 
a  proposeid  purchaser  of  certain  lots  belonging 
to  the  estate,  upon  which  a  mortgage  was  being 
foreclosed,  any  amount  in  excess  of  $12,000 
which  he  might  be  compelled  to  bid  at  the  fore- 
cloeaie  sale,  is  roid  as  against  public  policy. 

(SyUabua  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Lancaster  Coun- 
ty; Comisb.  Judge. 

Action  by  the  Beatrice  Creamery  Compa- 
ny against  Mary  PMtzgerald.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
Armed. 

Talbot  St  Allen,  for  plaintilf  in  error. 
Doyle  &  Berge  and  James  Mannaban,  for 
defendant  In  error. 

DUFFIB,   C.    Mary  Fitzgerald  Is  admin- 
istratrix of  the  estate  of  Jobn  Fitzgerald,  de- 
ceased.   November  4,  1888,  she  entered  into 
the  following  agreement:    "It  ia  agreed  by 
and  between   Mary  Fitagerald,  administra- 
trix of  tbe  estate  of  John  Fitzgerald,  deceas- 
ed, as  party  of  tbe  first  part,  and  tbe  Bea- 
trice  Creamery   Company    of    Lincoln,    Ne- 
braska, as  party  of  tbe  second  part,  as  fol- 
lowa:    Tbe  party  of  tbe  second  part'  agrees 
to  purchase  lots  five  (5),  six  (6),  seven  (7), 
eight  (8),  nine  (9)  and  ten  (10)  In  block  forty- 
flre  (45)  in  tbe  city  of  Lincoln,  and  to  bid 
and  pay  therefor  the  fall  sum  of  twelve  tbou- 
eand  (112,000)  dollars.    Tbe  party  of  tbe  first 
part  agrees  to  sell  and  convey  said  lota  to 
the  party  of  tbe  second  part  for  said  snm  of 
$12,(X)0,  and  to  convey  tbe  same  under  the 
direction  and  order  of  tbe  United  States  c6nrt 
for  the  district  of  Nebraska,  free  and  clear 
of  any  liens  of  any  kind,  as  soon  as  decree 
la  entered  and  sale  confirmed  by  said  Unit- 
ed States  district  court    Tbe  party  of  the 
aecond  part  is  to  enter  npon  tbe  possession 
of  said  premises  imde'r  a  lease  executed  and 
delivered  this  day,  and  as  a  part  of  this 
agreement  the  party  of  the  second  part  is  to 
pay  said  sum  of  $12,000  npon  the  delivery 
to  it  of  said  master  In  chancery's  deed.    Said 
sum  to  be  paid  first  in  satisfaction  of  any 
claims  uiwn  said  property  by  the  Provident 
Life  and   Trust   Company  of   Philadelphia, 
and  the  balance  to  tbe  order  of  tbe  party  of 
the  first  part.    Uimn  the  delivery  of  the  said 
deed  as  aforesaid,  and  tbe  payment  of  tbe 
laid  112,000  according  to  tills  agreement  tbe 
■aid  party  of  tbe  second  part  will  sturender 
to  the  party  of  tbe  first  part  the  lease  ex- 
ecnted  this  day.    4tb  November,  1898.    Maiy 
I'ttzgerald.    Beatrice  Creamery  Go.     By  O. 
B.  Haskell,  Preat    Morris  Friend,  Secy." 
At  tbe  same  time  she  executed  a  bond,  of 

11  Bm  OontrMts,  vol.  tU  C«nt  Dig.  i  «4. 


wbicb  tbe  following  is  a  copy:  "Know  ail 
Men  by  These  Presents:  That  1,  Mary  Fitz- 
gerald, administratrix  of  the  estate  of  Jobn 
Fitzgerald,  deceased,  of  the  city  of  Lincoln. 
Lancaster  connty,  Nebraska,  and  Mary  Fitz- 
gerald each  are  held  and  firmly  lM>nnd  unto 
tbe  Beatrice  Cr^mery  Company  of  Lincoln 
Nebraska,  in  tbe  snm  of  twenty  thousand 
($20,(XX))  dollars  good  and  lawful  money  of 
tbe  United  States,  to  be  paid  to  tbe  said  Bea- 
trice Creamery  Company,  its  successors  or 
assigns,  for  which  payment  well  and  truly 
to  be  made  I  do  bind  myself,  my  heirs,  ex- 
ecutors and  administrators  firmly  by  these 
presents.  Dated  tills  4th  day  of  November, 
1898.  Tbe  condition  of  this  application  is 
such,  tliat  whereas,  the  said  Beatrice  Cream- 
ery Company  lias  purchased  from  the  estate 
of  John  Fitzgerald,  deceased,  lots  6,  6,  7,  8, 
9  &  10  in  block  4S  in  the  city  of  Lincoln, 
Lancaster  county,  Nebraska,  upon  which  it 
proposes  to  at  once  erect  a  suitable  building 
and  place  therein  proper  machinery  for  con- 
ducting Its  business;  and  whereas  said  es- 
tate of  Jobn  Fitzgerald,  deceased,  cannot  at 
once  convey  a  perfect  title  to  said  property 
to  said  Beatrice  Creamery  Company  shall 
proceed  forthwith  to  the  erection  of  said 
building,  and  said  Mary  Fitzgerald,  adminis- 
tratrix of  said  estate,  sliall  fumlsta  and  deed 
said  property  to  said  Beatrice  Creamery 
Company  wltUn  four  months  from  the  date 
hereof,  by  deed,  free  and  clear  of  all  encum- 
brances, and  if  necessary,  have  said  prop- 
erty sold  through  the  court  by  administrators' 
sale  to  perfect  said  title:  Now,  therefore,  if 
the  said  Mary  Fitzgerald,  administratrix  of 
said  estate,  shall  fully  comply  with  ber  con- 
tract to  convey  or  cause  to  be  conveyed  to 
said  Beatrice  Creamery  Company  said  real 
estate  above  described  free  and  clear  of  all 
encumbrances,  and  will  furnish  a  complete 
abstract  of  title  showing  perfect  title  in  the 
Beatrice  Creamery  Company  by  said  con- 
veyance within  the  time  herein  prescribed; 
and  if  at  any  public  sale  through  an  order  of 
court  or  otherwise,  the  said  Beatrice  Cream- 
ery Company  sliall  be  required.  In  order  to 
protect  its  interests  and  rights,  to  bid  and 
pay  a  greater  price  for  said  property  describ- 
ed than  that  which  is  agreed  upon  as  tbe 
purchase  price  of  the  same  between  said 
Beatrice  Creamery  Company  and  the  admin- 
istratrix of  the  estate  of  John  Fitzgerald,  de- 
ceased, then  said  Mary  Fitzgerald,  adminis- 
tratrix of  Jobn  Fitzgerald,  deceased,  will  re- 
imburse and  Indemnify  said  Beatrice  Cream- 
ery Company  any  and  all  losses  or  damages 
which  it  may  sustain  by  reason  of  said  pub- 
lic sale  or  otherwise,  or  because  of  the  ina- 
bility of  the  estate  of  John  Fitzgerald  to  con- 
vey good  and  perfect  title  to  said  Beatrice 
Creamery  Company  upon  this  date,  then  this 
obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect  Mary  Fitzgerald.  In 
presence  of  T.  8.  Allen." 

At  the  time  of  making  this  agreement  and 
bond  the  property  in  controversy  was  being 
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foreclosed  In  the  federal  court,  and  at  the 
foreclosure  sale  plaintiff  in  error  bid  at  the 
sale  112,000,  being  $2,000  more  than  the 
amonnt  of  the  decree,  and  this  balance  was 
paid  to  Mrs.  Fitzgerald  as  administratrix. 
At  that  time  certain  taxes  against  the  prop- 
erty, amounting  to  nearly  $1,800,  were  dne 
and  unpaid,  and  the  company  in  its  petition 
alleges  that  in  order  to  obtain  a  perfect  title 
it  was  compelled  to  pay  said  taxes.  The 
petition  further  states  that  defendant  In  er- 
ror failed  to  furnish  an  abstract  of  title,  for 
which  It  was  compelled  to  pay  $33.S5,  and 
these  matters  are  alleged  as  a  breach  of  the 
bond,  and  judgment  Is  asked  against  her  for 
the  amount.  A  demurrer  to  the  petition  was 
sustained  by  the  district  court,  and,  a  mo- 
tion for  a  new  trial  being  overruled,  the  com- 
pany has  brought  the  case  to  this  court  by 
petition  In  error. 

The  only  manner  In  which  an  administra- 
trix can  dispose  of  the  real  estate  of  the 
decedent  is  by  a  public  sale  made  on  the 
order  of  the  district  court  In  the  present 
Instance  the  property  in  controversy  was  in- 
cumbered by  a  mortgage  which  was  being 
foreclosed,  and  while  a  sale  under  the  decree 
of  foreclosure  would  convey  to  the  purchaser 
a  perfect  title,  and  would  obviate  the  neces- 
sity of  Mrs.  Fitzgerald  applying  to  the  dis- 
trict court  for  an  order  to  sell  the  equity  of 
the  estate,  still  It  Is  clear  that  the  interests 
of  the  estate,  which  would  receive  the  bene- 
fit of  any  surplus  above  the  mortgage  debt, 
required  the  sale  In  the  foreclosure  proceed- 
ings to  be  as  open  to  competition,  and  con- 
ducted under  such  circumstances  as  to  en- 
courage bidding,  as  though  made  on  an  ap- 
plication of  the  administratrix  herself,  under 
our  statute;  and  any  contract,  the  natural 
result  of  which  would  be  to  Induce  the  ad- 
ministratrix to  discourage  bidding  at  the  sale 
or  prevent  free  competition,  would  be  against 
public  policy  and  void.  One  of  the  condi- 
tions of  the  bond  sued  on  Is  as  follows: 
"And  If  at  any  public  sale,  through  an  order 
of  court  or  otherwise,  the  said  Beatrice 
Creamery  Company  shall  be  required,  In  or- 
der to  protect  its  interests  and  rights,  to  bid 
and  pay  a  greater  price  for  said  property  than 
that  which  is  agreed  on  as  the  purchase  price 
of  the  same  between  said  Beatrice  Creamery 
Company  and  the  administratrix  of  the  estate 
of  John  Fitzgerald,  deceased,  then  said  Mary 
Fitzgerald,  administratrix  of  John  Fitzgerald, 
deceased,  will  reimburse  and  indemnify  said 
Beatrice  Creamery  Company  any  and  all 
losses  or  damages  which  It  may  sustain  by 
reason  of  said  public  sale  or  otherwise."  It 
is  clear  from  this  condition  of  the  bond  that 
to  save  herself  from  personal  liability  there- 
on Mrs.  Fitzgerald  was  interested  In  seeing 
that  the  property  did  not  bring  more  than 
$12,000  at  the  foreclosure  sale.  In  other 
words,  she  entered  Into  a  contract  In  which 
her  personal  interests  ran  wholly  counter  to 
the  trust  which  she  was  administering,  the 
natural  result  of  which  would  be  to  induce 


her  to  discourage  purchasers  from  attending 
the  sale,  and  to  prevent  as  far  as  she  might 
free  competition  thereat  That  such  a  con- 
tract Is  against  public  policy  requires  no 
argument  to  show. 

In  Herrlck  v.  Grow  &  Brown,  5  Wend.  580. 
the  administrators  entered  Into  an  agreement 
binding  themselves  to  execute  to  plaintiff  a 
proper  conveyance  of  a  certain  piece  of  land 
owned  by  the  intestate,  as  they  could  obtain 
a  sale  of  same  under  the  order  of  the  sur- 
rogate, the  price  agreed  upon  being  $555,  and 
binding  themselves  to  the  performance  of 
this  agreement  In  the  sum  of  $100.  The 
plaintlft  in  a  suit  for  the  penalty  alleged  that 
before  the  commencement  of  the  suit  the 
defendants  did  obtain  a  sale  of  the  premises 
under  an  order  of  the  surrogate,  bnt  they 
neglected  and  refused  to  execute  a  convey- 
ance. The  court  said:  "By  the  statute  ad- 
ministrators must  sell  at  auction,  and  they 
can  sell  In  no  other  manner.  Suppose  a  bid- 
der at  the  auction  were  to  offer  $600  for  this 
property  which  the  administrators  had  agreed 
to  sell  for  $555?  They  must  forfeit  and  pay 
$100  out  of  their  own  pocket  according  to 
this  contract  They  have  every  inducement 
therefore,  to  discourage  bidding,  whereas 
their  duty  requires  them  to  sell  at  the  highest 
price.  Such  a  contract  is  highly  Improper, 
and  a  violation  of  the  duty  of  the  admin- 
istrators. It  is,  of  course,  contrary  to  the 
policy  of  the  statute,  and  void." 

We  have  no  doubt  that  the  demurrer  was 
properly  sustained,  and  recommend  an  af- 
firmance of  the  Judgment 

KIRKPATRICK,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


NEART  et  al.  v.  NEARY  et  al. 

(Supreme  Court  -  of  Nebraska.     Nov.  5,   1903.) 

CAVBAT  aiCPTOR— UORTOAaB   BY  KXKCUTOR- 
VALIDITY. 

1.  The  rule  of  caveat  emptor  applies  to  par- 
chasers  or  mortgagees  of  proper^  from  trus- 
tees, ezecutorB,  or  other  persons  acting  in  fidu- 
ciary capacities. 

2.  A  testatrix,  who  willed  her  property  to  her 
children,  appointed  her  husband  tier  sole  execu- 
tor, with  power,  when  in  his  judgment  it  would 
best  subserve  the  interests  of  the  estate,  to  sell 
or  exchange  the  property  devised,  provided  the 
proceeds  of  such  sale  or  transfer  were  reinvest- 
ed in  real  estate,  the  title  to  which  shonid  vest 
in  her  children.  After  testatrix's  death  the  hus- 
band remarried,  and  as  executor  conveyed  prop- 
erty of  the  estate  to  his  second  wife  without 
consideration,  and  soon  thereafter  he  and  his 
wife  joined  in  a  mortgage  upon  the  property 
conveyed,  the  money  being  paid  to  him,  and  by 
him  diverted  to  his  own  use.  The  will  was  pro- 
bated, and  appeared  of  record,  and  upon  the  ab- 
stract of  title  upon  which  the  mortgagee  re- 
lied In  making  the  loan.     Beld,  that  the  mort- 

T 1.  See  Bxecutors  and  Administrators,  vol  tZ, 
Cent.  Dig.  {{  695,  644. 
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gag«»  and  his  assignee  were  charged  with  no- 
ace  of  the  want  of  power  in  the  execntor  to 
place  the  legal  title  in  the  wife  and  to  mortgage 
any  of  the  property  of  the  estate. 
(Syllabus  by  the  Conrt) 

GmninlBslonen'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Lincoln 
Coonty;   Grimes,  Judge. 

Action  by  John  Neary  and  others  against 
John  Blcbard  Neary  and  others.  Judgment 
for  plalntlffa,  and  defendants  appeal.  Af- 
firmed. 

Beeler  &  Muldoon  and  H.  S.  Bldgley,  for 
app^lanta.     Wilcox  &.  Halllgan,  for  appel- 


KIHKPATRIOK,  O.  This  la  an  appeal 
from  tbe  Judgment  of  the  district  court  of 
Lincoln  county  quieting  the  title  to  certain 
real  estate  in  North  Platte  in  appellees  here- 
in, legatees  of  Sarah  J.  Neary.  The  ques- 
tions In  controversy  arise  upon  the  following 
focts:  In  December,  1885,  Sarah  J.  Neary 
died,  a  resident  of  Lincoln  county,  being  the 
owner  of  tbe  real  estate  in  controversy.  She 
I^  a  last  Tvlll  and  testament,  under  the 
terms  of  which  she  bequeathed  to  appellees, 
her  children,  the  real  estate  in  question. 
She  appointed  her  husband,  John  Neary,  ber 
sole  execntor,  the  appointment  being  made 
in  the  following  provision  of  her  will:  "Re- 
posing confidence  and  trust  in  my  beloved 
husband  John  Neary,  I  appoint  him  sole  ex- 
ecutor of  this  my  last  will  and  testament, 
and  direct  that  he  be  not  required  to  furnish 
any  bond  as  such  executor.  I  hereby  em- 
power my  said  executor,  when  In  his  Judg- 
ment It  shall  be  for  the  best  Interest  of  said 
estate  herein  bequeathed  to  my  children,  to 
sell  or  exchange  any  poitlon  of  said  real  es- 
tate, provided  that  the  proceeds  of  any  such 
sale  or  exchange  shall  be  invested  In  real 
estate,  tbe  title  to  which  shall  vest  In  my 
children.  Any  real  estate  so  purchased  shall 
be  treated  in  all  respects  as  hereinbefore  di- 
rected." The  will  was  duly  admitted  to  pro- 
bate, and  John  Neary  accepted  the  trust,  and 
entered  upon  the  discharge  of  his  duties  as 
execntor.  Shortly  after  the  death  of  testa- 
trix, John  Neary  married  Mary  Jane  Mackel, 
and  soon  thereafter,  individually  and  as  ex- 
ecutor of  tbe  estate  of  Sarah  Jane  Neary, 
deceased,  be  deeded  to  his  new  wife,  Mary 
Jane  Neary,  the  property  In  controversy,  the 
expressed  consideration  in  the  warranty  deed 
which  he  executed  being  $5,000.  It  is  not 
disclosed  that  his  new  wife  possessed  any 
separate  property,  and  it  is  conceded  that  no 
consideration  was  in  fact  paid  for  the  con- 
veyance. After  receiving  title,  Mary  Jane 
Neary  instituted  a  proceeding  In  court  to 
cancel  some  apparent  cloud  upon  the  title, 
and  about  eight  months  after  she  received 
title  from  her  husband  she  and  her  husband 
Joined  In  a  mortgage  on  the  property  to  the 
Meed  Loan  &  Trust  Company  for  the  sum  of 
$1,800,  which  was  paid  to  the  husband,  and 
used  by  him,  no  part  of  It  being  r^nvested 


for  the  benefit  of  the  legatees  of  the  will. 
The  trust  company  soon  aft«r  obtaining  tbe 
note  and  mortgage,  and  before  maturity,  in 
the  usual  course  of  business,  sold  them  to  W. 
H.  Thorald,  appellant  Default  being  made 
in  the  terms  of  the  mortgage,  Thorald  insti- 
tuted a  foreclosure  proceeding,  which  was 
prosecuted  to  decree  and  sale,  appellant  Thrar- 
ald  being  the  purchaser.  None  of  the  leg- 
atees in  tbe  will  of  Sarah  J.  Neary,  aK>ellees 
herein,  were  made  imrtles.  nor  were  they 
parties  to  the  proceeding  to  quiet  title  above 
mentioned.  The  will  of  Sarah  J.  Neary  was 
duly  recorded  In  the  office  of  the  recorder  of 
deeds  in  Lincoln  county,  and  appeared  upon 
the  abstract  of  title  obtained  by  the  trust 
company  at  the  time  it  made  the  loan  men- 
tioned. Neither  the  trust  company  nor  Thor- 
ald had  any  notice  of  the  relation  of  the  par^ 
ties  and  the  nature  of  the  conveyance  be- 
tween them,  other  than  such  as  they  ob- 
tained from  the  abstract  of  title,  the  public 
records  of  Lincoln  county,  and  from  the 
identity  of  names  of  the  parties  to  the  con- 
veyance. The  will  contained  a  provision  that 
the  property  should  be  divided  between  the 
children  when  a  son  named  in  tbe  will 
should  reach  his  majority.  This  he  did  about 
a  year  before  the  commencement  of  this  pro- 
ceeding. The  children  were  all  minors  at 
the  time  of  the  mother's  death.  Judgment 
was  entered  by  the  trial  court  in  favor  of  the 
legatees,  canceling  the  mortgage  of  Thorald, 
and  quieting  the  title  to  the  premises  in  con- 
troversy in  the  children  of  Sarah  J.  Neary, 
deceased,  share  and  share  alike. 

On  the  part  of  appellants  it  is  contended 
that  the  trust  company  and  Its  assignee, 
Thorald,  are  innocent  purchasers  of  the  prem- 
ises to  the  extent  of  the  mortgage  mentioned; 
that  evidence  was  inadmissible,  as  against 
the  recitals  of  the  deed,  to  show  that  Mary 
Jane  Neary  never  paid  any  consideration  for 
the  conveyance  of  the  premises  to  her;  that 
the  executor  had  a  right  under  tbe  terms  of 
the  will  to  sell  the  premises,  and  that  it  was 
no  part  of  the  duty  of  the  purchaser  or  mort- 
gagee to  see  that  the  sale  made  should  be 
bona  fide,  and  the  proceeds  reinvested  for  the 
benefit  of  the  children;  that,  at  most,  the 
sale  was  merely  voidable.  On  the  part  of 
appellees  it  is  contended  that  a  purchaser  or 
mortgagee  was  bound  to  take  notice  of  the 
terms  of  tbe  will  and  the  power  of  the  execu- 
tor thereunder  to  convey;  that  from  the  Iden- 
tity of  names  the  mortgagee  was  bound  to 
take  notice  that  Mary  Jane  Neary,  who 
Signed  the  mortgage  with  John  Neary,  the 
husband,  was  the  same  Mary  J.  Neary  to 
whom  John  Neary  had  previously  executed  a 
conveyance  of  the  property;  and  that  the 
deed,  being  a  conveyance  by  an  executor  of 
the  property  of  the  estate  to  his  wife,  was 
void  under  the  law.  Not  all  of  the  ques- 
tions suggested  require  determination  in  this 
case. 

It  Is  not  necesary  to  determine  whether  tbe 
conveyance  from  Neary  to  his  w" 
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tuted  a  void  or  voidable  sale.  It  does  not  In 
fact  appear  to  have  been  a  sale  at  all,  or 
to  have  been  intended  by  the  parties  to  be 
Bucb.  There  was  no  consideration  paid,  no 
change  of  possession,  and  it  seems  only  to 
have  been  intended  by  Neary  and  bis  wife  as 
a  plan  to  defraud  the  loan  company.  Under 
the  terms  of  the  will,  the  most  that  can  be 
contended  is  that  Neary  might  have  made  a 
t]ona  fide  sale  of  the  prc^erty  for  a  valid  con- 
sideration, provided  he  reinvested  the  pro- 
ceeds of  the  sale  in  other  real  estate,  the 
title  to  which  by  the  terms  of  the  will  would 
vest  in  the  legatees  of  the  deceased  wife. 
We  are  not  called  upon  to  determine  what 
the  standing  of  the  mortgagee  would  be  had 
a  sale  been  made  by  Neary  to  his  wife  in 
good  faith  for  a  consideration  of  $6,000  actu- 
ally paid,  because  that  question  is  not  pre- 
sented in  the  case.  Neither  do  we  think  that 
appellees  are  in  any  way  bound  by  the  con- 
sideration recited  in  the  deed.  While  cases 
might  arise  in  which  parties  to  a  deed  would 
be  estopped  to  dispute  the  consideration 
named,  this  is  not  such  a  case.  The  deed 
was  an  attempted  firaud  upon  the  children  in 
a  transaction  in  which  they  were  not  par- 
ties, and  they  are  at  liberty  to  show  the  fact 
that  no  consideration  was  paid,  and  that  in 
fact  no  sale  of  the  property  was  ever  made, 
but  simply  a  fraudulent  attempt  to  change 
the  legal  title  from  the  children  of  the  testa- 
trix to  the  new  wife.  The  actual  owner- 
ship, the  equitable  title,  and  In  fact  the  le- 
gal title,  remain  exactly  where  it  was  placed 
by  the  will  of  the  mother;  the  father  never 
had  title.  He  was  simply  empowered  by  the 
will  to  divest  the  title  of  the  children  in  a 
certain  way.  This  power  he  never  exercised, 
and  the  fraudulent  attempt  he  made  was 
wholly  Inoperative. 

The  contention  that  the  mortgagee  was  an 
Innocent  purchaser  seems  wholly  without 
merit  We  do  not  understand  that  anyone 
can  be  an  Innocent  purchaser  of  real  estate, 
when  there  are  open  and  obvious  defects  in 
the  record  title  of  such  a  nature  as  to  dis- 
close upon  examination  that  the  grantor  has 
no  title.  In  this  case  the  mortgagee  and  as- 
signee claim  to  have  acted  upon  an  abstract 
of  title,  which  we  find  In  the  record.  This 
abstract  shows  the  record  title  to  the  prop- 
erty in  question  to  have  been  in  Sarah  Jane 
Neary.  The  abstract  then  shows  the  last 
will  and  testament  of  Sarah  Jane  Neary,  de- 
ceased. This  must  be  the  foundation  of  the 
title  upon  which  the  mortgagee  is  to  rely. 
A  very  slight  examination  would  have  dl» 
closed  that  under  the  terms  of  the  will  the 
title  to  the  property  vested  In  the  children  of 
the  deceased  testatrix.  A  mere  glance  at 
this  will  would  have  disclosed  that  the  ex- 
ecutor had  no  authority  to  mortgage  the  es- 
tate in  any  event,  and  could  only  make  a  sale 
or  transfer  of  the  property  In  a  particular 
way.  The  mortgagee  was  bound  to  take  no- 
tice of  the  limitations  upon  the  power  of  the 
executor  to  convey.     On  the  same  page  of 


the  abstract  is  shown  the  conveyance  of  John 
Neary,  as  executor,  to  Mary  J.  Neary,  then 
the  mortgage  under  which  appellant  claims, 
executed  within  less  than  a  year  thereafter, 
and  In  the  execution  of  which  Mary  J.  Neary, 
the  grantee  in  the  deed.  Joins  with  Jobn 
Neary,  as  wife.  The  very  slightest  diligeoce 
in  the  way  of  investigation  along  the  lines 
suggested  by  the  abstract  itself  would  have 
disclosed  the  nature  of  the  entire  transac- 
tion. 

Something  Is  claimed  on  behalf  of  appel- 
lants because  of  the  certificate  of  a  lawyer 
that  the  abstract  showed  good  title  In  Mary 
Jane  Neary.  We  think  the  average  layman 
would  have  experienced  no  diflSculty  In  as- 
certaining from  the  abstract  and  the  records 
of  Lincoln  county,  coupled  with  evoa  slight 
diligence  in  the  matter  of  making  Inqoirlea 
along  the  lines  suggested  by  the  records  of 
the  county,  and  the  occupation  of  the  prop- 
erty Itself,  that  the  title  to  the  property 
rested  in  appellees,  and  that  Mary  J.  Neary 
and  her  husband  had  no  power  to  bind  the 
property  by  the  mortgage  in  controversy. 
The  rule  of  caveat  emptor  applies  with  full 
force  and  vigor  to  purchasers  of  property 
from  trustees,  executors,  and  other  persons 
acting  In  fiduciary  capacities.  The  mort- 
gagee in  tills  case  cornea  clearly  within  the 
rule.  The  cases  of  Bachelor  v.  Korb,  58 
Neb.  122,  78  N.  W.  485,  76  Am.  St  K^.  70, 
and  of  Veeder  v.  McKlnley,  Lanniog  L.  &.  T. 
Co.,  61  Neb.  892,  86  N.  W.  982,  are  Instruc- 
tive cases  upon  the  doctrine  followed  In  this 
state. 

The  judgment  of  the  trial  court  seems  in 
all  respects  to  be  right  and  it  Is  recommend- 
ed that  the  same  be  affirmed. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


JONES  V.  SMITH,  Sheriff,  et  aL 
(Supreme  Court  of  Nebraska.     Nov.  S,  lfl03.) 
INJUNCTION— JUDICIAI,  SALB. 
1.  Action  of  the  trial  court  in  dismissing  plain- 
tiff's petition  for  an  injunction  examined  and 
approved. 

Oommlssioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Clay  County; 
Stubbs,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Helen  T.  Jones  against  R.  H. 
Smith,  sheriff,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

Thomas  H.  Mathers,  for  plaintiff  in  error. 
Joel  W.  West,  for  defendants  in  error. 

AMES,  O.  This  was  an  action  instituted 
by  plaintiff  In  the  court  below  against  de- 
fendant Alice  S.  Danforth  for  the  purpose  of 
canceling  and  restraining  the  issuing  of  an 
order  of  sale  upon  a  decree  and  Jadgment 
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rendered  by  the  district  conrt  of  Clay  comi- 
ty. Neb..  Jane  16,  1902,  in  fayor  of  Danfortb 
and  against  plaintiff  and  otbets.  The  8hei> 
iff  and  cleric  of  Clay  county  were  also  made 
pArtles  defendant  in  the  action.  The  Injunc- 
tion was  prayed  for  pending  the  hearing  of 
an  appeal  from  the  judgment  in  this  court. 
Defendants  filed  a  demurrer  to  plaintiff's  pe- 
tition, -wtiicb  was  sustained  by  the  trial  court, 
and,  plaintiff  tiaving  refused  to  further  plead, 
tbe  petition  was  dismissed,  and  to  review 
this  order  plaintiff  brings  error  to  this  court 
The  merits  of  the  controrersy  on  wlilch  the 
judgment  was  originally  obtained  against 
plaintiff  and  others  was  reviewed  by  this 
conrt  on  April  9,  1903,  and  an  opinion  was 
rendered  by  Barnes,  C,  in  which  the  judg- 
ment and  decree  of  tbe  district  court  was 
alBrmed.  Danfortb  t.  Fowler  (Neb.)  94  N. 
W.  637.  In  view  of  the  fact  that  tbe  peti- 
tion, on  wblcta  plaintiff  in  tbe  instant  case 
■ougbt  to  enjoin  the  sale  on  this  judgment 
containeS  nothing  in  addition  to  the  matters 
urged  on  tbe  appeal,  it  would  be  frivolous 
to  rcTerse  tbe  action  of  the  trial  court  In  dis- 
missing tbe  bill,  even  If  the  decree  was  tech- 
nically  erroneous.  Bnt  an  examination  of 
the  very  lengthy  petition  of  plaintiff  leads 
ns  to  tbe  conclusion  that  the  judgment  of 
tbe  trial  court  in  sustaining  tbe  demurrer 
was  wdl  founded. 

It  is  tbereforu  recommended  that  the  judg- 
ment of  tbe  district  court  be  affirmed. 

HASTINGS  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  tbe  Judgment  of  tbe 
district  court  is  affirmed. 


WESTERN  UNION  TEL.  CO.  v.  NYE  & 

SCHNEIDER  GRAIN  CO. 

(Supreme  Court  of  Nebraska.     Nov.  6,  1803.) 

TELEORAU— DEIAT    IN     DELIVSRT— DAMAaES. 

1.  Where  the  negligent  delay  of  a  telegraph 
company  in  the  delivery  of  a  messate  delivered 
to  it  for  transmission  by  the  plaintiff  results  in 
the  loss  to  the  ^laintifE  of  a  sale  of  a  quantity 
of  corn  at  a  price  above  the  market  value  of 
the  com  at  the  time  and  place  it  would  have 
been  delivered,  had  such  sale  been  made,  the 
measure  of  damages  is  the  difference  in  value 
between  the  price  the  plaintiff  would  have  re- 
ceived for  the  com,  had  the  sale  been  made, 
and  the  market  value  of  the  com  at  snch  time 
and  place  of  delivery,  unaffected  by  the  price 
at  which  tbe  plaintifc  may  have  disposed  of  the 
com  after  that  time. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
S.  Error  to  District  Court,  Dodge  County; 
Grimmison,  Judge. 

Action  by  the  Nye  &  Schneider  Grain  Com- 
pany against  the  Western  Union  Telegraph 
C^ompany.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  W.  MoTseman  and  Edgar  M.  Morseman, 
Jr.,  for  plaintiff  in  error.    Courtright  &  Sld- 
ner,  for  defendant  in  error. 
97  N.W.— 20 


ALBERT,  C.  This  action  was  brought  by 
the  Nye  &  Schneider  Company  against  the 
Western  Union  Telegraph  Company  to  recover 
damages  sustained  by  tbe  former  by  reason 
of  tbe  negligent  delay  of  the  latter  In  trans- 
mitting a  telegram.  It  sufficiently  appears 
from  the  pleadings  and  the  evidence  that  the 
plaintiff,  whose  home  office  is  at  Fremont 
liad  a  branch  office  at  Morehead,  Iowa,  wbere 
it  was  engaged  in  the  grain  business.  On 
tbe  18th  day  of  June,  1901,  plalntifTs  agent 
in  charge  of  the  business  at  the  latter  place 
had  a  cash  offer  of  35  cents  per  bushel  for 
5,0(X)  bushels  of  com,  which  the  plaintiff  had 
on  hand  at  that  point,  which  was  to  stand 
open  for  acceptance  until  7:30  p.  m.  of  that 
day.  The  agent  communicated  the  offer  to 
the  plaintiff  at  its  home  office.  On  receipt  of 
such  communication,  the  plaintiff,  on  the 
same  day,  delivered  a  message  to  tbe  defend- 
ant for  transmission  to  the  agent  of  tbe  for- 
mer at  Morehead,  Iowa,  directing  him  to  ac- 
cept tbe  offer.  Had  the  defendant  used  due 
diligence  in  tbe  transmission  of  the  message, 
it  would  have  reached  the  agent  in  time  to 
enable  talm  to  take  advantage  of  tbe  offer 
and  close  the  sale  before  tbe  time  for  which 
the  offer  was  to  hold  good  expired.  But  by 
reason  of  the  negligent  delay  in  the  transmis- 
sion, it  did  not  reach  him  until  after  7:30 
of  that  day,  In  consequence  whereof  the 
plaintiff  failed  to  make  the  sale.  Had  tbe 
offer  been  accepted  within  the  time  fixed,  the 
party  making  the  offer  would  have  paid  the 
price  in  cash,  and  the  com  would  have  been, 
delivered  to  him  at  Morehead.  The  market 
value  of  the  corn  on  that  day,  and  for  some- 
time thereafter,  was  32  cents  per  bushel. 
Afterward  the  price  advanced,  so  that,  be- 
tween the  24th  day  of  June  and  tbe  5th  day 
of  November  following,  the  plaintiff  dispos- 
ed of  tbe  com  at  retail  at  a  higher  price  than 
that  specified  in  tbe  offer  hereinbefore  men- 
tioned. A  trial  to  the  court  without  a  Jury 
resulted  in  a  finding  for  tbe  plaintiff;  tbe 
court  adopting  as  tbe  measure  of  damages 
tbe  difference  between  the  price  offered  for 
tbe  com  on  the  13tb  day  of  June,  1901,  and 
its  market  value  at  Morehead  on  that  day, 
and  gave  judgment  accordingly.  The  defend- 
ant brings  error. 

Tbe  defendant  contends  that  the  measure 
of  damages  adopted  by  tbe  trial  court  is  er- 
roneous, as  applied  to  the  facts  in  this  case, 
because  tbe  plaintiff,  having  eventually  sold 
the  com  at  a  higher  price  than  that  accepted 
by  the  message  in  question,  suffered  no  loss, 
and  therefore  sustained  no  actual  damages, 
by  reason  of  tbe  delay  In  the  delivery  of  the 
message.  At  first  sight  this  contention  ap- 
pears reasonable,  but  we  do  not  believe  it 
will  bear  analysis.  The  action  is  one  for 
breach  of  contract,  and  the  breach  relied  up- 
on is  the  failure  of  the  defendant  to  transmit 
and  deliver  the  message  within  what,  under 
all  the  circumstances,  would  have  been  a 
reasonable  time.  In -such  cases  the -general 
rule  is  that,  so  far  as  it  can  be  done  by  mon- 
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ey,  the  Injured  party  is  to  be  placed  In  tlie 
same  situation  In  wblch  a  performance  of 
the  contract  would  have  placed  blm.  But  It 
would  be  Impossible  to  follow  tbe  labyrinth 
of  remote  results  and  consequences  of  a 
breach  of  contract,  and  determine  either  the 
ultimate  situation  of  tbe  party  as  affected 
thereby,  or  what  such  situation  would  have 
been,  had  the  contract  been  performed.  The 
law,  therefore,  takes  into  account  only  ap- 
proximate results,  and  disregards  such  as  are 
remote,  or  are  the  product  of  intervening  or 
independent  causes.  Hence  tbe  situation  of 
the  injured  party  which  forms  the  basis  of 
the  comparison  must  be  bis  situation  when 
the  breacb  of  contract  occurred,  and  before 
remote  or  independent  causes  bad  intervened 
to  change  It  His  situation  after  that  time 
can  never  be  material  as  an  ultimate  fact  In 
the  case,  because,  after  the  intervention  of 
such  causes,  it  can  never  be  known  with  any 
reasonable  degree  of  certainty  to  what  extent 
it  is  due  to  causes  only  remotely  connected 
with  the  breacb  of  contract,  or  wholly  inde- 
pendent of  It  In  tbe  present  case,  although 
It  Is  questioned  by  tbe  defendant,  we  think 
tbe  evidence  is  ample  to  sustain  a  finding 
that  tbe  delivery  of  the  com  and  tbe  payment 
of  price  would  have  followed  immediately 
upon  the  delivery  of  tbe  message,  had  it  been 
delivered  In  due  time.  Hence,  upon  the  fail- 
ure to  deliver  the  message,  the  plaintiff  has 
S.OOO  bushels  of  com,  which,  instead  of  being 
worth  $1,750,  as  It  would  have  been,  byd 
tbe  message  been  duly  delivered,  was  worth 
only  $1,600.  In  other  words,  tbe  plaintifF's 
situation,  upon  the  defendant's  failure  to  de- 
liver the  message,  and  before  any  remote  or 
independent  causes  had  intervened  to  change 
it  was  such  that  it  would  have  required  $160 
to  make  what  it  would  have  been,  had  the 
message  been  delivered.  Tbe  subsequent  rise 
in  the  market  and  sale  of  the  com  on  such 
market  are  no  more  proximate  results  of  tiie 
breacb  of  contract  or  the  contractual  rela- 
tions of  tbe  parties  than  a  subsequent  decline 
in  the  market,  and  sale  of  the  com  at  a  loss, 
would  have  been.  Tbe  same  principle  that 
would  have  relieved  tbe  defendant  from  in- 
creased liability,  bad  the  market  declined,  ex- 
cludes It  from  participation  in  the  profits 
resulting  from  its  advances.  In  neither  case 
would  It  be  possible  to  determine  to  what 
extent  the  result  was  due  to  the  intervention 
of  remote  or  independent  causes. 

Betides,  as  a  matter  of  pure  Justice  be- 
tween the  parties,  we  are  satisfied  that  the 
rale  adopted  by  tbe  trial  court  la  right  Had 
tbe  plaintiff,  immediately  upon  the  failure 
to  deliver  the  message,  sold  the  com  at  the 
then  market  price,  the  measure  of  damages, 
la  the  absence  of  special  circumstances, 
would  have  undoubtedly  been  tbe  difference 
between  such  price  and  what  tbe  plaintiff 
would  have  received  for  it  bad  the  message 
been  delivered  in  due  time.  Every  hour  it  held 
the  com  after  the  cause  of  action  arose  was 
at  Its  own  risk,  because  it  will  not  be  claim- 


ed that  the  damages  recoverable  would  haT<> 
been  Increased  by  the  loss  or  destruction  of 
tbe  com  or  Its  decline  in  price  after  tbai 
time.  Those  are  risks  incident  to  tbe  busi- 
ness of  the  merchant  and  which  be  takes 
into  account  in  estimating  his  profits  and  de- 
ciding upon  a  cause  of  action.  Holding  tbe 
com  for  a  better  market  also  involved  in- 
terest on  tbe  capital  invested,  storage,  the 
negotiations  of  another  sale,  and  other  out- 
lays, to  say  nothing  of  the  foresight  and 
energy  necessary  to  conduct  the  venture  to  a 
successful  issue.  Is  there  any  good  reason 
why  tbe  defendant,  who  risked  nothing,  in- 
vested nothing,  and  did  nothing  in  the  ven- 
ture, should  be  permitted  to  share  in  the 
profits?  We  think  not  We  are  aware  that 
a  different  conclusion  was  reached  In  Hous- 
ton B.  &  Tel.  Go.  V.  Davidson  (Tex.  Civ.  App.> 
39  8.  W.  60S,  dted  by  defendant;  but  It  is 
not  supported  by  any  line  of  reasoning,  nor 
is  it  entirely  clear  that  tbe  point  was  neces- 
sarily involved  in  the  case.  But  tiow^ever 
that  may  be.  It  does  not  commend  itself  to 
us  as  a  sound  rule  of  law,  and  we  must  there- 
fore decline  to  follow  it  The  defendant  also 
cites  Michalwalt  v.  Western  Union  Tel.  Cx>. 
aowa)  84  N.  W.  1038.  In  that  case  a  buyer 
delivered  a  message  to  the  defendant  a  tele- 
graph company,  for  transmission  to  the  plain- 
tiff, which  contained  an  offer  to  pay  20i» 
cents  per  bushel  for  com.  Through  a  mis- 
take of  the  defendant  the  message,  when  de- 
livered to  the  plaintiff,  read  21%  cents  per 
bushel.  On  receipt  of  the  message  tbe  plain- 
tiff went  into  the  market  and  filled  the  order, 
paying  21  cents  per  bushel  for  a  part  of  the 
com,  and  20  cents  for  tbe  balance.  The  pur- 
chaser refused  to  pay  more  than  20%  cents 
per  bushel  for  tbe  com,  and  It  was  delivered 
to  him  at  that  price.  In  passing  on  the  case. 
Waterman,  J.,  said:  "Plaintiffs  claim  a  loss 
of  profits.  If  this  were  a  case  where  loss  of 
profits  might  be  considered,  still  we  think 
they  could  not  recover.  Tbe  mistake  In  the 
message  caused  them  no  loss  of  profits^  for,  if 
It  had  been  correctly  transmitted,  they  would 
have  been  in  the  same  situation  they  now 
are.  They  obtain  from  Russell  tbe  exact 
price  fixed  In  his  message,  and  as  it  should 
have  been  sent  There  is  no  showing  that 
tb^  work  of  procuring  the  com  was  worth 
more  than  the  margin  of  profit  received." 
We  think  that  case  is  clearly  dl8tingui8h.ible 
from  the  one  at  bar,  and  is  not  In  point  In 
that  case  there  was  nothing,  to  show  that  tbe 
plaintiffs  would  have  been  in  any  better  posi- 
tion, bad  tbe  message  been  correctly  trans- 
mitted. It  does  not  appear  that  they  paid 
any  more  for  the  com  to  fill  the  order  by 
reason  of  tbe  mistake,  nor  that  by  reason  of 
the  mistake  they  did  anything  they  would 
not  have  done,  had  It  not  occurred.  Hlbbard 
V.  W^estern  Union  Tel.  Co.,  33  Wis.  568,  H 
Am.  Rep.  775,  Is  another  case  cited  by  tbe 
defendant  The  reasoning  in  that  case  seems 
to  us  to  tell  against  the  defendant  and  to 
support  tbe  conclusion  heretofore  reached  by 
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OS  In  the  present  case.    The  same  may  be  i 
said  of  Western  Union  Tel.  C!o.  v.  Hall.  124  ! 
n.  S.  144,  8  Sup.  Ct  67T,  31  L.  Sd.  479.  and 
Sqnire  t.  Western  Union  TeL  C!o.,  08  Mass. 
232,  93  Am.  Dec.  157.  ; 

But  the  defendant  further  contends  that  | 
the  plaintiff  did  not  learn  of  the  failure  of  I 
the  sale  by  person  of  the  uondellvery  of  the 
message  until  some  three  days  more  there- 
after, and  that,  under  such  circumstances, 
It  was  necessary  for  the  plaintiff  to  show  the 
value  of  the  com  at  the  time  it  learned  that 
the  sale  had  thus  failed.  In  support  of  this 
coDtention  the  Texas  case  above  referred  to 
is  again  cited.  We  do  not  deem  it  necessary 
In  this  case  to  determine  whether  the  rule 
hereinbefore  approved  would  be  affected  by 
snob  drcnmstances,  because,  were  we  to 
adopt  tbe  modification  suggested,  the  result 
In  this  case  would  be  precisely  tbe  same.  Tbe 
plaintiff  Is  a  corporation,  and  acts  only 
through  Its  agents.  Its  agent  at  Morehead, 
through  whom  the  negotiations  for  the  pro- 
posed sale  were  conducted,  the  moment  the 
message  was  not  delivered  within  the  requir- 
ed time,  Itnew  that  the  sale  had  failed.  What 
he  knew,  the  plaintiff  knew.  Hence  the  fail- 
ure of  the  sale,  and  knowledge  on  the  part 
of  the  plaintiff  that  it  had  failed,  were  con- 
temporaneoas,  and  the  market  price  of  tbe 
com  when  the  sale  failed,  and  when  the 
plaintiff  learned  that  It  bad  failed,  would  be 
the  same. 

It  is  therefore  recommended  that  the  Judg- 
ment of  tbe  district  court  be  affirmed. 

PBB  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  tbe  Judgment  of  tbe 
district  court  Is  afflmed. 

DUFPIE,  O.  (concurring).  I  fully  concur 
in  tbe  opinion  of  Judge  ALBERT,  hereto- 
fore filed  in  this  case.  The  facts  are  suffi- 
ciently set  forth  in  his  opinion.  It  is  ear- 
nestly insisted  by  the  plaintiff  in  error  that, 
because  the  Nye-Schnelder  Company  finally 
succeeded  In  disposing  of  its  com  at  an  ad- 
vantage over  tbe  offer  made  by  the  proposed 
pnrcliaser,  it  was  not  damaged  by  the  failure 
of  the  defendant  In  error  to  transmit  and 
deliver  tbe  message  accepting  tbe  offer.  On 
the  contrary.  It  is  said  that  the  Nye-Schnel- 
dcr  Company  profited  by  the  neglect  of  the 
plaintiff  In  error,  and  was  benefited  thereby. 
It  has  also  been  suggested  that,  before  the 
defendant  In  error  could  recover,  It  should 
have  disposed  of  the  com  on  tbe  market  at 
the  best  price  which  could  be  obtained,  and 
that,  until  such  sale  was  made,  no  cause  of 
action  accraed  to  It  I  am  not  disposed  to 
accept  tbese  ylews.  Had  the  message  ac- 
cepting the  offer  been  promptly  delivered,  a 
sale  of  the  corn  at  a  price  1%  cents  above 
tbe  market  value  would  have  been  consum- 
mated on  the  evening  of  June  13,  1901.  A 
failure  to  deliver  the  message  prevented  the 
sale,  and  tbe  consequence  was  that  the  de- 
fendant In  error  had  on  hand  6,000  bushels  of 


com,  which  would  otherwise  have  been  dis- 
posed of  at  a  profit  of  $75  above  tbe  market 
price  at  that  date.  It  is  clear,  therefore,  that 
on  tbe  evening  of  June  13tb  It  bad  been  dam- 
aged to  the  extent  of  $75.  A  right  of  action 
accrued  to  it  Immediately  for  this  amount 
We  know  of  no  principle  which  would  de- 
prive it  of  this  right  of  action,  or  which 
would  give  the  plaintiff  in  error  tbe  benefit 
of  a  rise  In  the  com  market,  or  allow  such 
advance  to  be  shown  In  mitlg:atton  of  dam- 
ages. Tbe  mle  Is  aptly  stated  by  Sutherland 
in  his  work  on  Damages  (Volume  1,  p.  242), 
where  It  Is  said:  "There  can  be  no  abatement 
of  damages  on  the  principle  of  partial  com- 
pensation received  for  the  Injury,  where  It 
comes  from  a  collateral  source,  wholly  inde- 
pendent of  the  defendant  and  Is  as  to  him 
res  Inter  alios  acta."  There  appears  to  be  a 
dearth  of  authorities  on  the  exact  question 
Involved^  but  in  my  opinion,  the  same  prin- 
ciple and  the  same  measure  of  damage  should 
be  applied  that  obtain  In  tbe  case  of  a  pur- 
chaser of  personal  property  who  refuses  to 
accept  tbe  goods  purchased  at  tbe  time  fixed 
for  the  delivery.  In  such  case  the  authori- 
ties all  agree  that  a  right  of  action  for  dam- 
ages arises  In  favor  of  tbe  vendor  for  tbe 
injury  or  loss  be  has  sustained  by  reason  of 
the  breach  of  tbe  contract  and  this  is  ordi- 
narily or  generally  the  difference  between 
the  market  value  of  the  property  at  the  time 
and  place  of  delivery  and  the  price  fixed  by 
the  contract.  Funke  v.  Allen,  54  Neb.  407.  74 
N.  W.  832,  69  Am.  St  Rep.  716;  Lincoln 
Shoe  Mfg.  Co.  T.  Sheldon,  44  Neb.  279,  62  N. 
W.  480.  It  is  true  tbat  the  vendor,  on  re- 
fusal of  the  vendee  to  accept  has  a  right  If 
be  so  elects,  to  resell  the  goods;  but  this 
seems  to  be  a  method  only  of  ascertaining 
their  market  value,  and  the  extent  of  tbe 
damages.  Sutherland,  In  his  work,  has  giv- 
en the  rule  established  by  the  decided  cases, 
as  follows:  "An  executory  agreement  which 
requires  a  subsequent  acceptance  of  the  prop- 
erty by  the  buyer  to  consummate  the  sale 
does  not  become  a  complete  bargain  and  sale, 
so  as  to  vest  the  title  In  bim.  If  be  refuses  to 
take  tbe  goods.  In  such  case  the  vendor  is 
entitled  to  recover  damages  only  to  the  ex- 
tent of  bis  actual  injury  from  the  failure  of 
tbe  vendee  to  fulfill  bis  contract  which  Is  or- 
dinarily the  difference  between  tbe  contract 
price  and  the  market  value  at  the  time  and 
place  of  tbe  breach,  with  interest  This  may 
be  ascertained  and  fixed  by  a  resale  within 
a  reasonable  time,  and  after  notice  to  the 
vendee  of  the  vendor's  intention  to  resell, 
taking  all  proper  measures  to  secure  as  fair 
and  favorable  a  sale  as  possible.  Such  re- 
sale Is  made  on  the  theory  that  the  property 
Is  that  of  tbe  vendee,  retained  by  the  vendor 
as  a  means  of  realizing  tbe  contract  price. 
He  acts  as  the  agent  of  the  vendee,  and  de- 
ducts from  the  proceeds  all  the  expenses  In- 
curred. After  notice  of  the  vendor's  Inten- 
tion to  resell,  no  notice  of  tbe  time  and  place 
of  the  resale  is  required  to  be  given,  tr  ' 
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must  be  made  according  to  the  usage  of  trade. 
If  the  net  proceeds  of  the  trade  are  less  than 
the  contract  price,  he  may  recover,  by  ac- 
tion on  the  contract,  the  deficiency."  Benja- 
min, Sales,  8  758,  says:  "When  the  vendor 
has  not  transferred  to  the  buyer  the  prop- 
erty In  the  goods  which  are  the  subject  of 
the  contract,  as  has  been  explained  in  book 
2,  as  where  the  agreement  Is  for  the  sale  of 
goods  not  specific,  or  of  specific  goods  which 
are  not  iu  a  deliverable  state,  or  which  are 
to  be  weighed  vt  measured  before  delivery, 
the  breach  by  the  buyer  of  bis  promise  to 
accept  and  pay  can  only  affect  the  vendor  by 
way  of  damages.  The  goods  are  still  his. 
He  may  resell  or  not,  at  his  pleasure.  But 
his  only  action  against  the  buyer  is  for  dam- 
ages for  nonacceptance.  He  can,  in  general, 
only  recover  the  damage  that  he  has  sus- 
tained, not  the  full  price  of  the  goods.  The 
law,  with  the  reason  for  it,  was  thus  stated 
by  Tlndal,  C.  J.,  in  delivering  the  opinion  of 
the  Exchequer  Chamber  in  Barrow  t.  At- 
nand:  'Where  a  contract  to  deliver  goods  at 
a  certain  price  Is  broken,  the  proper  measure 
of  damages,  in  general,  is  the  difference  be- 
tween the  contract  price  and  the  market 
price  of  such  goods  at  the  time  when  the  con- 
tract is  bnAen,  because  the  purchaser,  hav- 
ing the  money  in  his  hands,  may  go  into  the 
market  and  buy.  So,  If  a  contract  to  accept 
and  pay  for  goods  is  broken,  the  same  rule 
may  be  properly  applied,  for  the  seller  may 
take  his  goods  Into  the  market  and  obtain 
the  current  price  for  them.' "  It  Is  conced- 
ed that,  by  keeping  the  corn,  defendant  in 
error  kept  it  at  its  own  risk.  In  other 
words,  had  the  price  of  com  gone  down  in 
the  market,  the  Nye-Schnelder  Company 
would  have  had  to  bear  the  loss,  whatever  it 
might  be,  and  could  recover  from  the  plain- 
tiff in  error  only  the  difference  between  the 
price  offered  and  the  fair  market  value  of 
the  corn,  giving  it  a  reasonable  time  within 
which  to  dispose  of  the  same.  The  com  be- 
ing kept  at  defendant's  own  risk  entitles  it 
certainly  to  any  advance  In  the  price  while 
so  held.  The  plaintiff  In  error  cannot  claim 
the  benefit  arising  solely  from  a  risk  assumed 
by  defendant  in  error,  and  from  which  plain- 
tiff in  error  could  in  no  wise  and  under  no 
circumstances  be  made  liable.  This  princi- 
ple Is  fairly  established  in  Brldgford  v.  Crock- 
er, 60  N.  T.  627,  where  it  Is  said:  "Upon  the 
failure  of  the  vendee  to  perform  an  execu- 
tory contract  for  the  purchase  of  cattle,  the 
vendor  may  elect  to  tender  the  property  and 
sue  for  the  contract  price,  or  to  retain  the 
property  as  bis  own  and  recover  as  his  dam- 
ages for  the  breach  the  difference  between 
the  market  value  at  the  time  the  vendee  was 
to  receive  delivery  and  the  contract  price.  If 
he  elect  the  latter  course,  and  the  property 
subsequently  rises  in  value  in  the  market,  the 
vendee  cannot  avail  himself  thereof,  but  the 
vendor  Is  entitled  to  the  benefit."  A  sale  of 
the  corn  at  an  advance  over  the  market  price 
was  lost  through  the  negligence  of  the  plain- 


tiff In  error.  Had  the  defendant  In  error,  on 
learning  of  this  neglect,  offered  the  cora  on 
the  market,  and  sold  it  for  the  market  price, 
no  one  disputes  the  liability  of  plaintiff  in 
error  for  the  difference  between  the  price  so 
obtained  and  the  offer  made  by  the  proposed 
purchaser;  but,  because  the  defendant  in 
error  exercised  its  right  to  hold  the  cora  at 
Its  own  risk,  the  telegraph  company  claims 
the  benefit  of  the  advance  in  value  which 
finally  obtained.  In  other  words,  it  seeks  to 
take  advantage  of  a  venture  In  which  it  took 
no  part,  and  of  which  it  assumed  no  risk— 
the  benefit  of  a  hazard  from  which  it  could 
not  be  Injured.  The  risk  was  that  of  the  de- 
fendant in  error,  and  the  advantage  arising 
therefrom  belongs  to  It  alone. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  TROYER. 
(Sapreme  Court  of  Nebraska.     Nov.  6.  1903.) 

CARRIERS— I.IYB  STOCK  SHIPPBR— PASS-nAS- 

SUUPTION  OF  RISK— LIABIUTT 

FOR  INJURIBS. 

1.  A  shipper  of  live  stock,  who  receives  from 
the  railroad  company  undertaking  the  transpor- 
tation of  such  stock  a  free  pass,  to  enable  nim 
to  care  for  his  stock  in  transit,  assumea  such 
risks  and  inconveniences  as  necessarily  attend 
upon  caring  for  such  stock;  and,  modified  ac- 
cordingly, the  liability  of  the  railroad  company 
to  sndi  shipper  for  personal  injuries  by  him 
snstained  by  reason  of  the  negligence  of  its  em- 
ployes is  that  of  a  common  carrier  for  hire. 

2.  The  caboose  of  a  stock  train  was  left  about  i 
80  car  lengths  from  the  station,  and  the  d>-- 
fendant  in  error  and  other  passengers  were  di- 
rected to  leave  the  caboose  and  take  another, 
which  would  be  attached  to  a  train  to  be  newly 
made  up.  To  reach  the  station,  the  passengers 
were  required  to  walk  the  length  of  the  train 
between  the  train  and  another  track,  eight  feet 
distant  from  the  track  on  which  their  train 
stood.  The  distance  between  cars  or  engines 
occupying  these  two  adjacent  tracks  was  four 
feet.  Wnile  walking  along  the  train  a  switch 
.engine  passed  defendant  in  error,  going  north; 

and  about  the  time  he  reached  the  south  end  of 
the  train  the  same  engine,  returning  south, 
overtook  and  struck  him.  Held  that,  while  the 
company  might  rightfully  stop  its  caboose  at 
the  place  it  did,  it  was  bound  to  famish  de- 
fendant in  error  a  safe  passageway  to  the  sta- 
tion, and  that  no  duty  devolved  on  him  to  be 
watchful  for  any  but  apparent  and  known  dan- 

Ser,  and  he  would  not  be  negligent  in  failing  to 
o  so;  it  being  the  duty  of  the  company  to  re- 
frain from  any  net  which  threatened  him  with 
a  danger  of  which  he  was  not  given  warning, 
and  time  to  guard  against. 

(Syllabus  by  the  Court.) 

Oommisslouers'  Opinion.  Department  No. 
8.  Error  to  District  Court,  Hamilton  Coun- 
ty; Good,  Judge. 

Action  by  David  0.  Troyer  against  the  Chi- 
cago, Burlington  &  Qulncy  Ralhroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  W.  Deweese  and  Frank  H.  Bishop,  for 
plaintiff  In  error.  John  A.  'Whltmore  and 
Wilson  &  Brown,  for  defendant  In  error. 


f  1.  See  Carriers,  vol.  9,  Cant  Dig.  {(  974,  VU, 
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DUFPIE,  C.  Troyer,  the  defendant  In  er- 
ror, was  Injured  In  the  frelghtyards  of  the 
plaintiff  in  error  at  Lincoln  between  U  and 
12  o'clock  on  the  night  of  July  14,  1808.  He 
left  Anrora  with  a  car  load  of  hogs  on  stock 
train  No.  48,  and  on  its  arrlTal  at  Ldncoln 
the  train  stopped  with  the  engine  at  or  near 
ttie  0  street  viaduct,  and  the  rear  end  of  the 
train  some  SO  car  lengths  to  the  north  there- 
of. It  was  the  custom  of  the  railroad  com- 
pany to  make  up  another  train  at  Lincoln, 
talcing  such  stock  as  was  destined  for  South 
Oiuatia  into  the  newly  made  train;  and  the 
stockmen  were  required  to  leave  the  caboose 
of  the  Aurora  train,  and  walk  between  the 
tracks  of  the  yard  ak>ng  that  train  to  enter 
•ttotber  caboose  which  would  be  attached  to 
the  train  destined  for  South  Omaha.  On  the 
trriTal  of  the  train  in  Lincoln,  defendant  in 
error  and  other  stock  shippers  in  the  caboose 
were  told  to  leave  it  and  make  their  way  to 
tite  depot,  awaiting  the  making  up  of  another 
train.  He  left  the  caboose  on  the  right-hand 
side  of  the  train,  and,  together  with  other 
abippers  and  passengers  who  had  occupied 
the  caboose  with  him,  made  his  way  along 
the  west  side  of  his  train  until  he  had  reach- 
ed the  south  end  thereof,  and  from  which  the 
engine  bad  at  that  time  been  detached.  The 
tracks  in  the  yard  lay  parallel  with  each  oth- 
er. Tlie  distance  from  the  middle  of  one 
track  to  the  middle  of  the  other  Is  13  feet  2 
inches,  and  between  the  west  rail  of  one  and 
the  east  rail  of  the  other  8  feet.  The  cars 
and  engine  project  over  these  rails  2  feet  on 
each  aide,  leaving  a  distance  of  4  feet  be- 
tween cars  standing  on  adjacent  tracks.  On 
■lis  way  from  the  caboose  to  the  south  end 
of  the  train,  defendant  in  error  met  a  switch 
engine  going  north  on  the  track  next  west. 
Tills  engine  had  a  headlight  at  each  end,  and 
we  may  assume  that  at  that  time  and  after- 
ward, at  the  time  of  his  injury,  the  bell  of  the 
engine  was  ringing.  One  Oreen  accompanied 
the  defendant  In  error,  and  was  Just  in  front 
of  him.  About  the  time  they  reached  the 
sonth  end  of  the  train  they  had  soipe  conver- 
sation about  going  to  the  lunch  connter  for  a 
limch,  and,  as  the  defendant  turned  to  the 
left  to  cross  the  track  on  which  his  train 
stood,  the  switch  engine,  which  but  a  few 
moments  before  had  passed  north,  returned, 
and  Troyer  was  struck  by  the  drawbar  of  the 
engine  on  his  left  side  and  shoulder,  and 
thrown  some  35  or  40  feet  between  the  rails 
of  the  track  which  be  was  about  to  cross. 
Defendant  In  error  and  Green  both  testified 
that  they  did  not  bear  the  approach  of  the 
engine  or  the  ringing  of  the  bell.  The  only 
defense  made  was  contributory  negligence  on 
the  part  of  the  defendant  in  error.  Judgment 
went  in  favor  of  defendant  in  error,  and  the 
railroad  company  has  brought  the  record 
here  for  review. 

The  defendant  In  error  was  traveling  on  a 
drover's  contract  and  pass,  usually  Issued  to 
tiilppers  of  stock.  The  law  is  well  settled 
hi  this  state,  following,  we  think,  the  weight 


of  authority  elsewhere,  that  a  shipper,  who, 
for  the  purpose  of  enabling  him  to  care  for 
his  stock  in  transit,  receives  a  drover's  i>ass, 
is  not,  while  accompanying  his  stock,  enti- 
tled to  all  the  rights  and  privileges  of  an  or- 
dinary passenger  for  hire;  that  he  assumes 
such  risks  and  inconveniences  as  necessarily 
attend  upon  caring  for  such  stbck,  but  that, 
so  modified,  the  liability  of  the  railroad  com- 
pany to  such  shipper  for  personal  injuries 
sustained  by  him  from  the  negligence  of  the 
company  or  Its  employes,  is  that  of  a  com- 
mon carrier  for  hire.  Omaha  &  R.  V.  R.  Oo. 
v.  Crow,  47  Neb.  84,  66  N.  W.  21;  Same  v. 
Same,  54  Neb.  747,  74  N.  W.  1066,  69  Am. 
St.  Rep.  741;  Missouri  P.  R.  Co.  v.  'Hetken, 
49  Neb.  130,  68  N.  W.  336,  69  Am.  St  Rep. 
626.  In  Omaha  &  R.  V.  R.  Co.  v.  Crow,  54 
Neb.  747-752,  74  N.  W.  1066,  1068,  60  Am. 
St.  Rep.  741,  It  Is  said:  "On  the  former  hear- 
ing It  was  held  that  one  who  is  being  trans- 
ported over  a  line  of  railroad  on  what  has 
been  called  a  'shipper's  ticket'  Is  not  a  pas- 
senger In  such  sense  as  to  render  applicable 
to  him  all  the  rules  governing  the  transporta- 
tion of  passengers  on  passenger  trains.  Such 
a  person  is  charged  with  the  care  of  his  live 
stock  while  In  transit.  Be  mnst  ride  on  the 
tratn  with  the  animals.  He  mnst  care  for 
them  en  route,  and  in  various  ways  subject 
himself  to  perils  not  incident  to  ordinary  trav- 
eling. To  the  extent  that  such  requirements 
interfere  with  the  operation  of  ordinary  rules 
of  liability,  the  duty  of  the  carrier  is  accord- 
ingly modified,  and  no  further.  The  statute 
fixing  the  liability  of  carriers  to  ordinary  pas- 
sengers is,  from  the  nature  of  the  case,  not 
applicable;  but,  subject  to  the  different  con- 
ditions reasonably  arising  .from  the  special 
arrangement  and  duties  created  by  such  a 
contract,  the  common  law  as  to  carriers  of 
passengers  applies.  The  carrier,  subject  to 
such  modification,  Is  still  bound  to  the  exer- 
cise of  the  highest  degree  of  care  of  which 
human  foresight  is  capable,  and  contributory 
negligence  Is  a  defense.  The  difference  be- 
tween such  a  case  and  the  ordinary  one  of  the 
passenger  affects  also  the  latter  question. 
The  duties  imposed  on  the  passenger,  of  rid- 
ing on  a  freight  train  and  caring  for  bis 
stock,  excuse  conduct  which  would  be  grossly 
negligent  on  the  part  of  a  passenger  on  a 
passenger  train."  This  rule,  which  has  be- 
come the  settled  law  of  this  state,  disposes 
of  the  contention  made  by  the  plaintiff  in 
error  that  Troyer  assumed  any  risks  not  usu- 
ally Incident  to  travelers  on  freight  trains, 
and  such  as  the  care  of  his  stock  in  transit 
demanded  of  him.  Conceding  to  the  plaintiff 
the  right  to  stop  the  caboose  at  a  great  dis- 
tance from  the  station,  and  to  require  the 
shippers  to  walk  between  its  tracks  for  a 
distance  of  *S0  car  leng^ths  for  the  purpose  of 
changing  cars  to  pursue  their  Journey,  it  was 
its  duty  to  furnish  a  safe  path  along  which 
the  shippers  might  walk,  and  to  see  that  the 
path  was  not  made  dangerous  by  the  opera' 
tion  of  its  trains  or  engines.    The  shippers. 


Digitized  by 


Google 


810 


97  NORTHWESTEBN  BEFORTEB. 


(NeH 


on  allglitlng  from  the  caboose  and  pursuing 
the  directions  given  them  by  the  employes, 
had  a  right  to  rest  in  the  belief  that  the 
company  would  do  nothing  to  endanger  their 
progress.  No  duty  rested  on  them  to  antici- 
pate that  the  company  would  do  any  act  to 
expose  them  to  danger,  and  they  were  re- 
quhred  to  guard  only  against  known  and  ap- 
parent perlL 

In  Jewett  t.  Klein,  27  N.  J.  Eq.  5S0,  It  Is 
held  that  a  person  who,  in  passing  from  the 
depot  to  the  train  he  was  about  to  take,  was 
obliged  to  cross  an  intervening  track,  was  not 
guilty  of  contributory  negligence,  In  that  he 
did  not,  before  approaching  the  train,  look 
up  and  down  the  track  to  see  whether  there 
was  danger  from  an  approaching  train,  and 
In  that  he  approached  the  train  diagonally 
from  the  platform  to  the  station,  and  before 
hia  train  had  come  to  a  full  stop.  Beferring 
to  this  case,  the  Supreme  Court  of  Cktlorado, 
In  Railroad  Company  t.  Shean,  33  Pac.  108, 
20  L.  R.  A.  729,  said:  "By  the  foregoing  and 
other  well-considered  cases  it  is  settled  that 
a  passenger  on  a  railroad,  while  passing  from 
the  cars  to  the  depot,  la  not  required  to  ex- 
ercise that  degree  of  care  In  crossing  the  rail- 
road track  that  is  Imposed  npon  other  per- 
sons, and  that  he  has  the  right  to  assume 
that  the  company  will  discharge  its  duty  In 
making  the  way  safe,  and,  relying  on  this 
assumption,  may  neglect  precautions  that  are 
ordinarily  imposed  upon  a  person  not  hold- 
ing that  relation;  and  this  distinction  is  to 
be  taken  Into  consideration  in  determining 
the  propriety  of  his  conduct."  In  the  case  of 
Pennsylvania  R.  Co.  v.  White,  88  Pa.  833, 
It  Is  said:  "It  is  the  duty  of  the  company  to 
provide  for  the  ^ife  receiving  and  discharg- 
ing of  passengers.  It  is  bound  to  exercise 
the  strictest  vigilance,  not  only  In  carrying 
them  to  their  destination,  but  also  in  setting 
them  down  safely,  if  human  care  and  fore- 
sight can  do  so." 

The  fact  that,  on  turning  to  the  left  to 
cross  the  track  where  the  train  on  which 
he  arrived  was  standing,  the  drawbar  of  the 
engine  coming  south  on  the  track  adjacent, 
and  to  the  west,  struck  him  on  the  left 
shoulder  and  the  left  side  of  hia  body,  shows 
conclusively  that  he  must  at  the  time  have 
been  standing  west  of  the  center  line  be- 
tween the  two  tracks,  and  within  two  feet 
of  the  east  rail  of  the  track  on  which  the  en- 
gine was  being  operated.  This  cannot  of  itself 
be  taken  as  negligence  such  as  to  prevent  a 
recovery.  With  a  clear  space  of  four  feet 
only  In  which  to  walk,  it  is  evident  that  the 
Tarlatlon  of  more  than  one  foot  from  the 
center  of  the  path  caused  by  a  false  step,  or 
confusion  caused  by  the  operations  going  on 
in  a  yard  where  so  much  business  is  done, 
would  throw  him  In  position  to  b'e  struck  by 
A  passing  car  or  engine.  Having  placed  him 
in  the  dangerous  position,  the  company  owed 
him  a  greater  degree  of  vigilance  than  under 
ordinary  circumstances.  If  Troyer  had  seen 
the  approach  of  the  engine,  and  knew  of  his 


dangerous  position,  it  would  be  his  duty  to 
use  all  reasonable  care  and  diligence  in  avoid 
Ing  the  injury;  but  his  testimony,  and  tiiat 
of  Green,  who  accompanied  him,  is  to  the 
effect  that  they  did  not  hear  the  approach  of 
the  engine,  and,  as  before  stated,  they  were 
under  no  obligations  to  be  alert  in  watching 
for  the  approach  of  a  train  or  engine  which 
the  company  had  no  right  to  operate  in  sncb 
a  manner  as  to  endanger  them  tmtll  thejr 
bad  reached  the  station  and  were  out  of  the 
way  of  danger.  To  say  that  one  is  negligent 
in  not  looking  for  danger  which  be  has  no 
reason  to  suspect,  and  which  he  knows  It  is 
the  duty  of  the  company  to  prevent,  is  to  cast 
upon  him  a  burden  wMch  the  law  does  not 
Justify.  In  this  case  there  could  be  no  negli- 
gence on  the  part  of  the  defendant  In  error 
unless  he  knew  or  was  given  notice  of  the 
approach  of  the  engine.  That  he  did  not 
has  been  established  by  the  verdict  of  the 
Jury,  upon  evidence  ample  to  sustain  such 
finding.  If  he  were  an  employ^  of  the  com- 
pany, an  entirely  different  rule  would  obtain, 
and  the  cases  cited  by  the  plaintUC  In  error 
would  be  applicable;  but,  being  a  passenger, 
he  had  every  right  to  suppose  that  the  com- 
pany would  use  the  utmost  care  in  seeing 
that  no  danger  overtook  him  on  hia  way  from 
the  caboose  to  the  station. 

We  discover  no  error  in  the  record,  and  rec- 
ommend the  affirmance  of  the  Judgment. 

POUND,  0.,  concur*. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


VAT.T.KY  COUNTY  v.  MILFORD  at  «1. 

(Supreme  Court  of  Nebraska.     Nov.  5,  1903.) 
TAX    LIEN— FOHKCLOSURE— LIMITATIONS. 

1.  A  county  cannot  foreclose  its  lien  for  taxes 
without  a  sale  first  having  been  made  by  the 
county  treasurer  and  a  certificate  of  tax  sale 
issued  thereon. 

2.  A  foreclosure  proceeding  upon  a  tax-sale 
certificate  b^  a  connty  most  oe  bronght  within 
the  time  limited  by  section  1,  art.  4,  and  section 
2,  art.  6,  c.  77,  Comp.  St  1901. 

3.  The  five-year  limit  within  which  foreclo- 
sure proceedings  npon  a  tax-sale  certificate 
must  be  brought  does  not  commence  to  ran  on- 
til  the  expiration  of  the  two  years  within  which 
the  tax  debtor  may  redeem  from  the  sale. 

4.  The  county's  lien  for  taxes  is  not  divested 
by  the  failure  of  the  county  to  foreclose  its  tax 
lien  within  the  time  limited  by  statute,  but  the 
county  may  again  purchase  at  tax  sale  for  the 
years  covered  by  its  prior  purchase. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Valley  Coun- 
ty; Thompson,  Judge. 

Action  by  the  county  of  Valley  against 
Maggie  B.  Milford  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Reversed. 

Hall  &  Johnson,  for  appellants.  Coffin  A 
Clements  and  Herman  Westover,  for  appel- 


lee. 
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EIRKPATRIOK,  O.  This  is  a  foreclosure 
proceeding  brought  by  the  county  of  Valley 
against  Maggie  B.  Mllford  and  her  husband 
to  foreclose  a  lien  for  taxes  upon  certain 
property  owned  by  the  Mil  fords  In  Ord,  In 
that  county.  The  petition  pleads  five  causes 
of  action,  eacn  for  taxes  against  the  same 
property  for  separate  years.  The  first  four 
causes  of  action  are  upon  sale  certificates  is- 
saed  by  the  county  treasurer  upon  sales  made 
to  the  county  In  accordance  with  law  after 
the  property  had  been  offered  at  public  tax 
site  and  remained  unsold  for  want  of  bid- 
den. The  fifth  cause  of  action  was  an  at- 
tempt on  the  part  of  the  county  to  foreclose 
its  general  Hen  for  taxes  without  a  sale  hav- 
ing first  been  made  and  a  certificate  Issued. 
Tbe  regularity  of  the  assessment  and  levy 
of  tbe  taxes  was  conceded,  and  tbe  petition 
of  tbe  county  sufllclently  well  pleaded  to  re- 
cover upon  all  the  causes  of  action  except 
tbe  fifth,  unless  the  several  causes  of  action 
are  barred  by  the  statute  of  limitations. 
Tbe  Mllfords  Interposed  general  demurrers 
to  each  cause  of  action.  The  demurrers  were 
snstalned  as  to  the  first  and  second  causes 
of  action  upon  the  ground  that  the  statute 
of  limitations  had  run  as  to  tbe  tax  sale 
certificates  Issued  to  the  county  upon  the 
sales  therein  alleged.  Tbe  county  declined 
to  plead  further,  and  Its  first  two  causes  of 
action  were  dismissed.  The  demurrer  was 
overmled  as  to  tbe  third,  fourth,  and  fifth 
causes  of  action,  and  tbe  Mllfords  elected  to 
stand  upon  their  demurrer  as  to  the  fifth 
catise  of  action,  and  answered  as  to  the  third 
and  fourth,  pleading  tbe  statute  of  llmlta- 
tioQg.  The  county  filed  a  general  demurrer 
to  the  answer  filed  by  the  Mllfords,  which 
was  sustained  by  the  court,  and,  the  Mll- 
fords electing  to  stand  upon  their  answers, 
a  decree  was  entered  by  the  court  upon  the 
pleadings  dismissing  the  petition  as  to  the 
flnt  and  second,  and  decreeing  a  foreclosure 
as  to  tbe  third,  fourth,  and  fifth  causes  of 
action.  Both  parties  appeal,  and  the  ques- 
ttoDs  here  presented  are:  First,  can  tbe  coun- 
ty foreclose  a  lien  for  taxes  without  a  sale 
in  due  form  having  first  been  made  by  the 
coimty  treasurer,  and  a  certificate  issued 
thereon?  and,  second,  does  the  statute  of  lim- 
itations run  against  the  county  In  a  proceed- 
ing to  foreclose  its  Hen  after  purchase  at  tax 
nle  and  tbe  Issuance  of  a  tax-sale  certificate 
in  accordance  with  law? 

As  to  tbe  first  contention,  it  may  be  re- 
garded as  finally  settled  against  the  rights 
of  a  county  to  foreclose  in  the  absence  of  a 
sale  by  tbe  determination  of  this  court  in  tbe 
case  of  County  of  Logan  v.  Camahan  (Neb.) 
92  X  W.  964.  Of  the  soundness  of  the  con- 
clusion reached  in  that  case  we  have  no 
doubt  It  follows  that  the  action  of  the  trial 
court  In  decreeing  a  foreclosure  as  to  the 
flfth  cause  of  action  la  wrong,  and  must  be 
reversed. 

There  can  be  no  doubt  of  the  right  of  the 
•-ounty  to  porchase  at  private  tax  sale  under 


the  provisons  of  both  section  1,  art  4,  and 
section  1,  art.  6,  c.  77,  Comp.  St  1901,  and 
this  doctrine  has  been  expressly  recognized 
by  this  court  in  County  of  Xjancaster  v. 
Rush,  35  Neb.  119,  S2  N.  W.  837,  and  Same 
V.  Trimble,  83  Neb.  121,  49  N.  W.  938. 

It  follows,  therefore,  that  the  only  remain- 
ing question  requiring  determination  in  this 
case  is  whether  the  limitations  contained  in 
section  1,  art  4,  and  section  2,  art.  5,  can 
be  held  to  apply  to  counties.  Section  1,  art. 
4,  c.  77,  provides  to  part  as  follows:  "They 
[tbe  county  commissioners]  may  in  the  name 
of  their  respective  counties  proceed  by  ac^ 
tlon  before  the  expiration  of  five  years  from 
the  date  of  such  sale,  to  foreclose  such  cei^ 
ttflcates  or  Mens  to  the  district  court  of  sucb 
county.  •  •  •"  In  view  of  the  consti- 
tutional provision  which  provides  that  the 
tax  debtor  may  redeem  from  the  tax  sale 
at  any  time  within  two  years,  and  to  view 
of  other  provisions  of  the  statute,  this  court 
has  repeatedly  held  that  the  five  years  with- 
in which  foreclosure  pi-oceedings  might  be 
brought  did  not  commence  to  run  until  the 
expiration  of  the  two  years  within  which  tbe 
tax  debtor  might  redeem  from  the  sale. 
This  rule  has  been  so  repeatedly  announced 
by  this  court  that  the  question  may  be  no 
longer  regarded  as  an  open  question.  It  fol- 
lows, therefore,  that  proceedings  to  foreclose 
nnder  a  tax-sale  certificate  must  be  brought 
by  tbe  ordinary  tax-sale  purchaser  within 
seven  years' from  the  date  of  the  sale  upon 
which  the  certificate  was  Issued.  There 
would  seem  to  be  no  valid  reason  why  the 
statute  of  limitations  should  not  be  held  to 
apply  to  a  foreclosure  brought  by  a  county 
upon  a  tax-sale  certificate  Issued  under  the 
provisions  of  section  1,  art  4,  c.  77,  inasmuch 
as  the  section  which  authorizes  the  purchase 
to  express  terms  limits  the  time  within  wblcb 
the  county  can  brtog  its  foreclosure  proceed- 
ing. Such  being  tbe  evident  purpose  and  to- 
tent  of  the  Legislature,  we  are  constratoed  to 
hold  that  the  county  must  exercise  its  right 
to  foreclose  upon  a  tax-sale  certificate  issued 
to  It  within  seven  years  from  the  date  of 
such  certificate,  or  its  action  wIU  be  barred 
by  the  statute. 

It  is  contended  on  behalf  of  the  county 
tbat  if  tbe  section  quoted  from  be  held  to  be 
a  limitation  upon  the  right  of  tbe  county  to 
foreclose,  such  section  Is  to  that  extent  un- 
constitutional; that  under  tbe  provisions  of 
section  138,  art  1,  c.  77,  of  the  revenue  law, 
taxes  are  made  a  perpetual  lien  upon  the 
land  against  which  they  are  assessed,  and 
tbat  by  the  provisions  of  section  146,  art  1, 
of  that  chapter,  it  is  declared  that  no  county 
shall  have  tbe  power  to  remit  or  commute 
any  portion  of  taxes  against  any  property  of 
any  person,  and  that  by  the  terms  of  the  Con- 
stitution the  Legislature  is  prohibited  from 
releasing  or  to  any  manner  discharging  tax- 
es: and,  if  tbe  mere  failure  of  the  county 
board  to  Instltnte  foreclosure  proceedings  for 
a  period  of  seven  years  after  the  tax-sale 
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certificate  was  Issaed  would  bar  the  right  of 
the  county  to  f<x:ecl08e,  It  would  operate  as  a 
release  or  discharge  of  the  lien  for  taxes. 
The  steps  necessary  to  be  taken  and  the 
rights  acquired  by  a  county  at  tax  sale  differ 
very  materially  from  the  steps  taken  and  the 
rights  acquired  by  a  private  purchaser.  The 
county  is  not  a  competitive  bidder,  and  can 
only  pm'chase  when  the  property  has  re- 
mained unsold  for  want  of  bidders.  Again, 
the  county  is  not  required  to  pay  the  pur- 
chase price,  and  neither  Is  it  entitled  to  a 
20  per  cent.  Interest  on  the  purchase  price, 
nor  the  allowance  of  attorney's  fees  in  case 
of  foreclosure.  All  of  these  questions  seem 
to  be  settled  by  the  statute  or  the  prior  de- 
cisions of  this  court.  The  distinctions  in- 
herent between  a  purchase  by  the  county  and 
by  an  individual  as  such  are  so  apparent 
that  it  must  be  held  that  a  different  rule 
applies  to  a  purchase  made  by  a  county  and 
one  made  by  an  individual.  In  the  case  of 
Poree  v,  Stubbs,  41  Neb.  271,  59  N.  W.  708, 
this  court  said:  "The  provision  of  the  reve- 
nue law  by  which  taxes  are  declared  to  be  a 
perpetual  lien  is  designed  for  the  sole  bene- 
fit of  the  state  and  the  dlfl^erent  municipali- 
ties which  are  authorized  to  provide  revenue 
by  taxation."  To  the  same  effect  Is  Johnson 
V.  Flnley,  54  Neb.  733,  74  N.  W.  1080.  The 
county  therefore  does  not  In  any  way  waive 
Its  lien  by  a  purchase  at  tax  sale.  It  simply 
takes  advantage  of  one  of  the  provisions  of 
the  statute  to  enable  it  to  procure  a  Judicial 
sale  of  the  property  that  will  divest  the  title 
of  the  delinquent  owner,  and  thus  obtain  the 
amount  of  taxes  due.  The  lien  for  taxes  la 
perpetual,  and  can  only  be  divested  by  pay- 
ment When  an  Individual  purchases,  he  is 
compelled  to  pay  the  taxes,  and  the  state, 
county,  and  other  municipal  subdivisions  re- 
ceive and  thereafter  retain  the  money,  and 
the  law  maintains  the  lien  in  force  for  a 
stipulated  number  of  years  to  enable  the  pur- 
chaser to  get  his  money  with  Interest.  But 
it  was  probably  never  contemplated  that  the 
county  should  ultimately  become  the  owner 
In  fee  of  the  land  by  purchase  at  judicial 
sale.  We  are  therefore  of  the  opinion  that, 
while  the  statute  of  limitations  in  this  par- 
ticular case  applies  to  a  foreclosure  of  a  tax 
lien  by  a  county,  yet  upon  a  sale  for  taxes  to 
the  county,  and  the  failure  of  the  county  to 
institute  and  prosecute  to  completion  a  fore- 
closure of  its  lien,  the  county's  lien  for 
taxes  is  not  divested,  and  the  county  must 
again  purchase  at  tax  sale  for  the  years  cov- 
ered by  its  prior  purchase,  and  must,  within 
the  period  fixed  by  law,  foreclose  upon  its 
second  purchase,  and  that  the  lien  of  the 
county  for  taxes  Is  not  divested  except  upon 
the  Judicial  sale  resulting  from  foreclosure 
proceedings  or  the  payment  of  the  taxes. 

It  appearing  In  this  case  that  more  than 
seven  years  had  elapsed  from  the  date  of  the 
sale  in  each  cause  of  action  before  the  com- 
mencement of  the  proceedings,  the  first,  sec- 
ond, third,  and  fourth  causes  of  action  were 


wholly  barred  by  the  statute  of  limitations. 
It  follows  that  the  judgment  of  the  trial  court 
as  to  the  first  and  second  causes  of  action 
was  right,  and  as  to  the  third,  fourth,  and 
fifth  causes  of  action  was  wrong.  It  is  th»e- 
fore  recommended  that  the  Judgment  of  the 
lower  court  be  reversed,  and  the  proceedings 
dismissed. 

HASTINGS,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  jndgment  of  the 
district  court  is  reversed,  and  the  proceed- 
ings dismissed. 


McLUCAS  et  al.  v.  ST.  JOSEPH  &  G.  I.  R. 

CO. 
(Supreme  Court  of  Nebraska.     Nov.  6,  1903.) 

UNITED  STATES  8Tn>RBUa  COURT  —  CONCL0- 
SIVBNBS3  OF  DECISIONS— RAILROADS— RIGHT 
OF  WAT-ORANT— litUITATIONS. 

1.  The  Supreme  Court  of  the  United  States 
is  the  final  e^HMitor  of  federal  statntea,  and  its 
decisions  construing  EUch  statutes  and  deter- 
mining their  force  and  effect  are  conclusively 
binding  npon  the  state  courts. 

2.  According  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Rail- 
road Company  v.  Townsend,  23  Sup.  Ct.  671 
47  L.  Eki.  — ,  a  congressional  grant  of  a  right 
of  way  for  the  construction  of  a  railroad  is 
upon  an  implied  condition,  which  is  inconsistent 
with  the  acquisition  in  any  manner  of  any  parf 
of  such  right  of  way  by  a  private  individual  or 
corporation. 

8.  The  right  of  way  of  the  O.  I.  B.  Co.  hav- 
ing been  acquired  by  grant  from  the  general 
government  for  the  conatrnction  of  a  railroad, 
the  statute  of  limitations  is  not  a  defense  to  as 
action. brought  by  said  company  to  recover  pos- 
session of  a  strip  of  land  within  such  right  of 
way. 

(Syllabus  by  the  Court) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  96  N.  W.  115. 

Eb  H.  Hinshaw  and  W.  H.  Barnes,  for 
plaintiffs  in  error.  Robert  A.  Brown,  M.  A. 
Reed,  John  Heasty,  H.  M.  Sinclair,  W.  H. 
Stewart,  J.  W.  Deweese,  Frank  E.  Bishop. 
BenJ.  T.  White,  and  James  B.  Sheldon,  for 
defendant  in  error. 

SULLIVAN,  O.  J.  This  was  an  action  of 
ejectment,  brought  by  the  railroad  company 
to  recover  possession  of  a  strip  of  land  sit- 
uated within  its  right  of  way  In  the  city  of 
Palrbury.  Defendants  asserted  title  by  ad- 
verse possession,  and,  according  to  the  find- 
ings of  fact,  proved  exclusive  occupancy  un- 
der claim  of  right  for  15  years.  The  trial 
court,  however,  held  that  the  statute  of  lim- 
itations had  no  application  to  the  case,  and 
accordingly  gave  Judgment  in  favor  of  the 
plaintiff.  This  Judgment  was  brought  here 
for  review,  and  atfirmed  for  the  reasons  stat- 
ed in  the  opinion  of  Commissioner  Kirkpat- 
rick,  93  N.  W.  92a  Our  faith  in  the  valid- 
ity of  these  reasons  was  somewhat  shaken 

1  L  Be*  Oourta,  vol.  U,  Cent  Dig.  i  tO. 
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by  the  argument  supporting  tbe  motion  for 
a  rehearing,  bat  wlietber  tbey  are  sound  or 
unsound  it  is  at  tbis  time  unnecessary  and 
inadylsable  to  determine.  The  plaintlS  ac- 
quired its  rlgbt  of  way  for  the  construction 
of  a  railroad  by  congressional  grant,  and  it 
contends  that  the  implied  condition  upon 
which  the  grant  was  made  necessarily  ex- 
cludes the  theory  that  a  priyate  individual  or 
corporation  may  obtain  title  to  any  portion  of 
such  right  of  way  by  adverse  possession  or 
otherwise.  The  question  thus  raised  in- 
volves a  construction  of  a  federal  statute 
(Act  July  23,  1866^  &  212.  14  Stat  210),  and 
is  therefore  a  fedtfal  question,  upon  which, 
as  the  law  now  stands,  this  court  is  not  at 
liberty  to  exercise  independent  Judgment. 
Since  tbe  decision  was  rendered  affirming  tbe 
Judgment  of  tbe  district  court,  the  Supreme 
Court  of  the  United  States  has  held,  con- 
struing an  act  of  Clongress  In  all  material 
respects  identical  with  the  one  here  involved, 
that  a  state  statute  of  limitations  is  not  a 
bar  to  an  action  brought  by  a  railroad  com- 
pany to  recover  a  portion  of  its  right  of  way. 
Railroad  v.  Townsend,  28  Sup.  Ct  671,  47 
L.  E^  — .  We  quote  at  length  from  the 
opinion:  "Tbe  substantial  consideration  in- 
ducing the  grant  was  the  perpetual  use  of 
tbe  land  for  tbe  legitimate  purposes  of  the 
railroad,  just  as  though  the  land  had  been 
conveyed  in  terms  to  have  and  to  hold  the 
lame  as  long  as  it  was  used  for  the  railroad 
right  of  way.  In  effect,  the  grant  was  of  a 
limited  fee,  made  on  an  implied  condition 
of  reverter  in  the  event  that  the  company 
cease  to  nse  or  retain  tbe  land  tor  tbe  pur- 
pose for  which  it  was  granted.  This  l>eing 
the  natvire  of  the  title  to  the  land  granted 
for  the  special  piurpose  named,  it  is  evident 
that,  to  give  such  efficacy  to  a  statute  of  lim- 
itations of  a  state  as  would  operate  to  con- 
fer a  permanent  right  of  possession  to  any 
portion  thereof  upon  an  individual  for  his 
private  use,  would  be  to  allow  that  to  be 
done  by  indirection  which  could  not  be  done 
directly:  for,  as  said  In  Grand  Tnmk  R.  Co. 
T.  Richardson,  81  U.  B.  454,  23  L.  Ed.  866, 
*a  railroad  company  Is  not  at  liberty  to  alien- 
ate any  part  of  it  so  as  to  interfere  with  the 
full  exercise  of  the  franchises  granted.'  Nor 
can  it  be  rightfully  contended  that  the  por- 
tion of  the  right  of  way  appropriated  was 
not  necessary  for  the  execution  of  the  pow- 
ers conferred  by  Congress,  for.  as  said  in 
Northern  P.  R.  Co.  v.  Smith,  171  U.  S.  261, 
18  8(V-  Ct  7»4,  48  L.  Bd.  167,  spealdng  of 
tbe  very  grant  nnder  consideration:  'By 
granting  a  right  of  way  400  feet  in  width. 
Congress  must  be  understood  to  have  con- 
clusively determined  that  a  strip  of  that 
width  was  necessary  for  a  public  work  of 
such  importance.'  Neltlier  courts  nor  Juries, 
therefore,  nor  the  general  public,  may  be  per- 
mitted to  conjecture  that  a  portion  of  such 
right  of  way  is  no  longer  needed  for  the  use 
of  a  railroad,  and  title  to  it  has  vested  in 
whomsoever   chooses   to   occupy  the  same. 


The  whole  of  the  granted  rlgbt  of  way  must 
be  presumed  to  be  necessary  for  the  purpose 
of  the  railroad,  as  against  a  claim  by  an  in- 
dividual of  an  exclusive  right  of  possession 
for  private  purposes.  To  repeat,  tbe  right 
of  way  was  given  in  order  that  the  obliga- 
tions to  the  United  States,  asstuned  in  tbe 
acceptance  of  the  act,  might  be  performed. 
Congress  having  plainly  manifested  its  in- 
tention that  the  title  to  and  possession  of  the 
right  of  way  should  continue  in  the  original 
grantee,  its  successors  and  assigns,  so  long 
as  tbe  railroad  was  maintained,  the  posses- 
sion by  individuals  of  portions  of  the  right 
of  way  cannot  be  treated  without  overthrow- 
ing the  act  of  Congress,  as  forming  the  l>asis 
of  an  adverse  possession  which  may  ripen 
into  a  title  good  as  against  the  railroad  com- 
pany." With  this  decision  before  us,  and 
with  an  Imperative  obligation  resting  upon 
us  to  accept  it  as  binding  authority,  it  would 
be  manifestly  unprofitable  to  inquire  wheth- 
er a  different  conclusion  mlgbt  not  be  reach- 
ed If  the  right  of  way  had  been  acquired  oth- 
erwise than  by  grant  from  the  general  gov- 
ernment Other  cases  are  pending  in  this 
court,  which  will,  we  are  advised,  bring  be- 
fore us  In  a  short  time  tbe  broad  question 
of  the  applicability  of  tbe  limitation  law  to 
actions  brought  by  the  railroad  companies 
to  recover  land  acquired  for  right  of  way 
by  condemnation  or  purchase.  Until  these 
cases,  or  some  of  them,  are  reacbed  and  sub- 
mitted, we  decline  to  either  affirm  or  repudi- 
ate the  doctrine  announced  in  tbe  former 
opinion.  The  matter  will,  for  the  present,  re- 
main res  Integra. 
Tbe  Judgment  of  affirmance  is  adhered  to. 


lARSON  V.  UNION  PAC.  R.  CO. 
(Supreme  Court  of  Nebraska.     Nov.  6,  1903.) 

ADMINISTRATOHr-PHTrriON  FOR  APPOINTMENT 
-COLLATERAL  ATTACK. 

1.  In  a  petition  to  tbe  county  court  for  ad- 
ministration on  the  estate  of  a  deceased  per- 
son, the  only  averments  essential  to  tbe  juris- 
diction of  the  court  are  that  such  person  died 
intestate  and  was  at  the  time  of  his  death  a 
resident  or  inhabitant  of  the  county  where  the 
petition  is  filed,  or  in  case  he  was,  at  the  time 
of  his  death,  a  nonresident  of  the  state,  that  he 
left  an  estate  in  such  county  to  be  adminis- 
tered. 

2.  Section  178,  c.  23,  Comp.  St.  1901,  provides 
the  Older  in  which  persons  shall  t>e  entitled  to 
administer  on  the  estate  of  an  intestate.  H'ld, 
that  such  provisions  do  not  go  to  the  jurisdic- 
tion of  the  county  court  in  such  matters,  but 
to  the  manner  of  its  exercise,  and  that  an  ap- 
pointment made  contrary  to  such  provisions  Is 
not  open  to  collateral  attack. 

(Syllabus  by  tbe  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Dawson  County; 
Sullivan,  Judge. 

Action  by  Lawrence  Larson,  administrator 
of  Christine  Anderson,  against  the  Union  Pa- 
dflc  Railroad  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Revers- 
ed. 
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Warrington  &  Stewart  and  H.  M.  Sinclair, 
for  plaintiff  In  error.  Edson  Rich,  J.  M.  SH- 
Unswortb.  and  K  A.  Cook,  for  defendant  In 
error. 

ALBERT,  G.  The  plaintiff,  as  administra- 
tor of  the  estate  of  Christine  Anderson,  de- 
ceased, brought  this  action  against  the  de- 
fendant to  recover  damages  alleged  to  have 
been  sustained  by  the  next  of  kin  of  the  de- 
ceased, by  reason  of  ber  death,  which,  it  la 
claimed,  was  caused  by  the  negligence  of  the 
defendant.  On  the  trial  the  plaintiff  offered 
in  evidence  the  record  of  the  county  court 
of  Dawson  county,  showing  his  appointment 
as  administrator.  The  evidence  was  object- 
ed to,  and  excluded,  on  the  ground  that  the 
petition  for  the  appointment  of  an  adminis- 
trator fails  to  state  facts  sufficient  to  give 
the  county  court  Jurisdiction,  and  shows  on 
its  face  that  the  petitioner  was  not  a  proper 
party  to  apply  for  administration.  For  want 
of  evidence  showing  the  plaintiff's  appoint- 
ment as  administrator  of  the  estate  of  the 
deceased,  the  court  directed  a  verdict  for  tbe 
defendant,  and  the  plaintiff  brings  error. 

The  petition  for  letters  of  administration 
was  filed  on  the  27th  day  of  April,  1899,  and 
is  as  follows:  "Your  petitioner,  Mary  West- 
lund,  a  sister  of  the  said  Christine  Anderson, 
late  of  said  county,  deceased,  respectfully 
states  that  the  said  Christine  Anderson  de- 
parted this  life  on  the  18th  day  of  April,  A. 
D.  1899;  that  she  was,  immediately  preceding 
ber  death  [and  at  tbe  time  of],  a  resident  and 
inhabitant  of  said  county,  and  was  possessed 
of  personal  property  in  said  county  of  about 
the  value  of  $800.00.  Your  petitioner  further 
shows  that  no  will  and  testament  of  tbe  said 
deceased  has  been  discovered,  nor  is  your  pe- 
titioner aware  of  the  existence  of  any  such 
instrument,  and  your  petitioner  believes  that 
the  said  Ohrlstlne  Anderson  died  Intestate. 
Your  petitioner  farther  shows  that  the  de- 
ceased was  a  widow,  and  that  she  left,  sur- 
viving her,  children  as  follows:  Esther  An- 
derson, aged  thirteen  years;  Ezellel  Ander- 
son, aged  seven  years;  and  Nathan  Anderson, 
aged  five  years.  That  your  petitioner  is  tbe 
next  of  kin  and  the  only  relative  of  the  de- 
ceased within  the  state  of  Nebraska.  Where- 
fore petitioner  prays  that  letters  of  adminis- 
tration may  be  granted  to  Lawrence  Larson, 
of  Gothenburg,  In  said  county,  upon  the 
goods,  chattels,  rights,  and  credits  of  the 
said  Christine  Anderson,  deceased." 

The  contention  of  the  defendant  Is  that  tbe 
petition  shows  on  its  face  that  tbe  petitioner 
Is  not  tbe  next  of  kin,  and,  as  it  was  filed 
less  than  80  days  from  the  death  of  the  in- 
testate, the  petitioner  was  not  a  proper  party 
to  apply  for  administration  under  the  provi- 
sions of  section  178,  c.  23,  Comp.  St  1901, 
and  for  that  reason  the  county  court  acquired 
no  jurisdiction  to  make  tbe  appointment. 
Tbe  section  referred  to  Is  as  follows:  "Ad- 
ministration of  the  estate  of  a  person  dying 
Intestate  shall  be  granted  to  some  one  or 


more  of  the  persons  hereinafter  mentioned, 
and  they  shall  be  respectively  entitled  to  the 
same  in  the  following  order:  First,  the  wid- 
ow, or  next  of  kin,  or  both,  as  tbe  Judge  of 
probate  may  think  proper,  or  such  person  as 
tbe  widow  or  next  of  kin  may  request  to 
have  appointed,  if  suitable  or  competent  to 
discbarge  tbe  trust  Second,  if  the  widow  or 
next  of  kin,  or  tbe  person  selected  by  them, 
shall  be  unsuitable  or  Incompetent  or  If  tbe 
widow  or  next  of  kin  shall  neglect  for  tblrty 
days  after  the  death  of  the  intestate,  to  app^ 
for  administration,  or  to  request  that  admin- 
istration be  granted  to  some  other  person,  the 
same  may  be  granted  to  one  or  more  of  the 
principal  creditors,  if  any  such  are  competent 
or  willing  to  take  it  Third,  if  there  be  no 
such  creditor  competent  and  willing  to  take 
administration,  the  same  may  be  committed 
to  such  other  person  or  persons  as  the  Judge 
of  probate  may  think  proper." 

The  petition  for  administration  Is  some- 
what contradictory.  It  alleges  that  the  peti- 
tioner is  a  sister  of  the  Intestate  and  the  next 
of  kin;  it  also  alleges  that  the  Intestate  left 
three  minor  children.  If  she  left  three  minor 
children,  the  petitioner  is  not.  the  next  of 
kin,  and  the  allegation  that  she  Is  tbe  next 
of  kin  Is  an  erroneous  conclusion.  Tbe  peti- 
tion, therefore,  must  be  held  to  show  on  its 
face  that  the  application  for  administration 
was  made  by  one  who  was  not  the  next  of 
kin.  It  Is  not  alleged  In  the  petition  that  tbe 
petitioner  Is  a  creditor  of  the  estate,  nor  that 
the  next  of  kin  or  the  creditors  have  renoun- 
ced their  right  to  administer. 

We  have,  then,  a  case  where  the  record  af- 
firmatively shows  that  administration  was 
granted  on  an  application  made  within  30 
days  of  tbe  death  of  the  intestate,  by  one 
not  the  next  of  kin,  and  which  falls  to  show 
that  the  petitioner  was  a  creditor  of  tbe  es- 
tate, or  that  the  next  of  kin  or  the  creditors 
bad  renounced  their  right  to  administer.  The 
question  presented,  then,  and  the  only  ques- 
tion In  this  case,  is  whether  the  appointment 
of  an  administrator,  based  upon  an  applica- 
tion of  that  character  and  made  under  such 
circumstances,  should  be  held  void  when 
assailed  In  a  collateral  proceeding.  Tbe  ques- 
tion, we  think,  should  he  answered  In  the 
negative.  Section  177  of  the  chapter  referred 
to  provides  that  when  any  person  shall  die 
Intestate,  being  an  Inhabitant  of  tbis  state, 
letters  of  administration  shall  be  granted  by 
the  probate  court  of  tbe  county  of  which 
be  was  an  inhabitant  or  resident  at  the  time 
of  his  death.  If  at  the  time  of  bis  death  he 
was  a  nonresident  of  the  state,  then  admin- 
istration shall  be  granted  by  tbe  probate 
court  of  any  county  in  which  be  left  an  estate 
to  be  administered.  Section  195,  Id.,  pro- 
vides for  the  giving  of  notice  of  the  applica- 
tion for  letters  of  administration  and  for  tbe 
hearing  thereof;  it  also  provides  that  when 
upon  such  hearing  the  grant  of  such  admtn- 
istration  shall  be  refused  for  any  cause,  the 
coart  of  probate  may.  If  all  the  persons  hi- 
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terested  were  doly  notified  of  snch  hearing, 
proceed  to  take  the  allegations  and  proofs 
to  determine  the  party  entitled  to  such  ad- 
mlnintration,  and  to  grant  administration 
without  further  notice.  Section  178,  here- 
inbefore set  ont,  does  not  give  the  widow  or 
next  of  Un  the  absolute  right  to  administer 
on  the  estate.  Spencer  v.  Wolfe,  49  Neb.  8, 
«T  N.  W.  858.  On  the  contrary,  by  the  sec- 
ond BiibdlTlalon,  such  right  depends  on  their 
competency,  and  the  right  of  creditors  to  ad- 
minister on  the  estate,  by  the  third  snbdlTl- 
sion.  Is  made  to  depend  upon  the  same  fact. 
Taking  those  sections  together,  it  seems  clear 
to  us  that  when  a  petition  is  presented  to  the 
county  court,  which  shows,  as  in  the  present 
case,  that  the  deceased  died  intestate  and  at 
the  time  of  her  death  was  a  resident  of  the 
county  In  which  the  application  for  letters 
of  administration  is  made,  it  becomes  the 
duty  of  the  county  court  to  give  notice  of  the 
am>llcatlon  and  of  the  time  set  for  the  heai^ 
ing  thereof,  and  to  determine,  on  the  hearing, 
the  party  to  whom  administration  should 
be  granted.  The  Jurisdictional  facts  are  the 
Intestacy  of  the  deceased,  and  her  residence 
in  the  coonty  where  the  application  is  made. 
The  competency  of  the  person  making  the  ap- 
plication, or  of  the  person  nominated  for  ad- 
ministrator, goes,  not  to  the  authority  of  the 
court  to  make  an  appointment,  but  to  flie 
raannw  in  which  that  authority  shall  be  ex- 
ercised. This  Is  the  view  taken  by  the  Su- 
preme Court  of  Kansas  In  Taylor  v.  Hosick, 
13  Kan.  B18,  and  Brubaker  y.  Jones,  23  Kan. 
411.  To  the  same  effect  is  Schnell  v.  City 
of  Chicago,  38  III.  382,  87  Am.  Dec.  804.  In 
the  latter  state  the  statute  required  a  delay 
of  60  days,  after  the  refusal  of  the  widow 
or  next  of  kin  to  administer,  before  a  creditor 
conld  apply  for  letters  of  adnilnlBtration;  If 
no  creditors  applied  within  15  days  after  the 
60  days,  then  the  Jndge  of  probate  conld  ap- 
point any  person  he  might  think  best  qnall- 
fled  to  manage  the  estate.  The  application 
in  that  case  was  made  by  one  who  was  not 
the  widow  or  next  of  kin  of  the  deceased, 
nor  a  creditor  of  the  estate,  and  was  made 
six  days  after  the  death  of  the  Intestate. 
The  petition  failed  to  show  that  there  was  no 
widow,  next  of  kin,  or  creditor  entitled  to 
administration,  or  that  they  had  refused  to 
administer.  The  court  said:  "The  question 
arises,  must  not  this  court.  In  this  proceed- 
ing, presume  the  probate  court  was  satis- 
fied on  those  facts?  May  not  the  probate 
Judge  have  received  the  proof  thereof  before 
he  acted?  As  there  is  no  law  requiring  him 
to  preserve  such  proof  in  the  record,  most 
we  not  presume  such  proof  was  received,  and 
on  which  the  Judge  acted?  He  had  cogniz- 
ance of  the  subject;  bis  Jurisdiction  over  It 
was  complete;  and,  if  be  erred  In  carrying 
it  out,  such  error  cannot  be  urged  In  this 
collateral  proceeding  to  upset  them  all.  There 
Is  not,  probably.  In  the  records  of  all  these 
probate  Justices,  a  case  to  be  found  wherein 
the  record  will  show  such  proof  was  received 


before  letters  were  granted  to  a  person  not 
entitled  to  tbem  except  in  certain  contingen- 
cies. Those  records  will  not  show  the  hap- 
penings of  those  contingencies,  and  the  re- 
sult would  be.  If  this  objection  is  sustained, 
that  nearly  all  the  sales  by  administrators 
so  appointed  throughout  the  state  would  be 
rendered  void,  to  the  great  loss  and  injury 
of  thousands  who  have  paid  in  good  faith 
fall  value  for  the  property  so  sold  and  pur- 
chased. On  an  appeal  or  writ  of  error  from 
such  proceedings,  this  court  would  undoubted- 
ly hold  them  irregular  and  set  them  aside." 

In  Pick  V.  Strong,  26  Minn.  303,  8  N.  W. 
697,  the  appointment  of  an  administrator 
was  collaterally  assailed  on  the  ground  that 
they  had  issued  on  the  application  of  one  who 
had  no  authority  to  make  such  application. 
In  passing  on  that  question  the  court  says: 
"The  letters  of  administration  were  introduc- 
ed on  the  trial.  They  were  in  this  action  con- 
clusive of  the  regularity  of  the  proceedings 
resulting  In  their  issuance.  That  they  were 
Issued  to  one  not  entitled  to  them,  or  upon 
the  application  of  one  who  had  no  right  to 
make  such  application.  Is  an  objection  which 
could  be  made  only  on  an  appeal  from  the 
order  granting  them;  or  if  such  application 
coald  be  made  upon  an  application  to  the 
probate  court  to  vacate  them,  they  cannot 
be  attacked  for  such  reasons  In  a  collateral 
proceeding.  Moreland  v.  Lawrence,  23  Minn. 
84."  Lawrence  v.  Eiiglesby,  24  Vt  42,  and 
Mowry  v.  Latham,  20  R.  L  786,  40  Atl.  236, 
841,  are  to  the  same  effect.  See,  also,  Emery 
V.  Hlldreth,  2  Gray,  228;  Hobson  v.  Ewan, 
62  111.  146;  Ramp  v.  Daniel,  12  Or.  108,  6  Pac. 
456;  Garrison  v.  Cox,  96  N.  C.  353;  Wilson  v. 
Packman,  38  Eliz.  459;  Siiiiiuous  v.  Saul, 
138  n.  B.  439,  11  Sup.  Ct.  869,  84  U  Ed.  1064; 
Jones  V.  Blttinger,  110  Ind.  476,  11  N.  Bw  466; 
State  T.  Anderson,  84  Tenn.  321.  The  ap- 
pointment of  a  stranger,  before  the  widow 
had  renounced  her  right,  was  held  not  void 
In  Lyle  V.  Slier,  103  N.  O.  261,  9  8.  E.  491; 
and  the  appointment  of  an  alien  was  upheld 
In  Bemey  v.  Drexel  (O.  O.)  12  Fed.  893. 

It  Is  Insisted,  however,  that  the  defect  In 
the  present  case  appears  on  the  face  of  the 
petition.  It  clearly  appears  on  the  face  of 
the  record  In  State  v.  Anderson,  supra.  But 
as  before  Intimated  in  our  opinion,  when  a 
petition  Is  presented  to  the  county  court 
showing  the  intestacy  of  the  deceased  and 
her  residence  In  the  county  where  the  peti- 
tion is  presented,  it  shows  all  the  Jurisdic- 
tional facts,  and  the  competoicy  of  the  party 
making  the  application  or  proposed  for  admin- 
istrator, for  Jurisdictional  purposes,  is  im- 
material. But  even  If  the  competency  of 
the  party  making  the  application  or  proposed 
for  administrator  were  to  be  held  Jurisdic- 
tional, we  do  not  think  It  can  be  said  that 
the  incompetency  appears  on  the  face  of  the 
petition  in  this  instance.  The  most  that  can 
be  said  of  the  petition  in  that  respect  is 
that  it  does  not  afflrmatlrely  show  that  the 
next  of  kin  and  creditors  bad  renounced  their 
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right,  or  that  the  petitioner  was  a  auditor  of 
the  estate.  As  to  those  omissions,  we  think 
the  language  of  the  Supreme  Court  of  Illinois 
In  Schnell  v.  City  of  Chicago,  supra,  aptly 
suggests  the  doctrine  that  should  apply  in 
such  case,  and  the  presumptions  which  should 
be  Indulged  in  favor  of  the  regularity  of  the 
proceedings  of  the  courts  of  probate. 

We  are  aware  that  the  conclusion  reached 
by  us  in  this  case  Is  contrary  to  that  reached 
in  Haug  v.  Prlmeau  (Mich.)  67  N.  W.  25, 
where  precisely  the  same  question  was  in- 
volved. In  that  case  the  court  simply  fol- 
lowed Its  own  decisions,  which  seem  to  ns 
to  stand  opposed  to  the  Weight  of  authority 
as  well  as  sound  principles.  To  follow  them 
would  unsettle  land  titles  In  every  county 
of  this  state,  without  serving,  as  we  can  see, 
the  ends  of  substantial  Justice. 

In  our  opinion,  the  judgment  of  the  district 
court  is  wrong,  and  we  recommend  that  it 
be  reversed,  and  that  the  cause  be  remanded 
for  further  proceedings  according  to  law. 

OLANVILLK,  O.,  concurs. 

PER  CURIAM.  For  the  reasons  stated  iB 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 

HOGSETT  T.  HARLAN  COUNTY. 

(Supreme  Court  of  Nebraska.     Nov.  6,  1903.) 

HIOHWATS  —  CONDEMNATION  —  PAYMENT    OF 

DAMAGES— PROCBDURB-BIQHT 

TO  DAMAQBS. 

1.  Section  21,  art.  1,  of  Uie  Constitution,  pro- 
vides that  private  property  cannot  be  taken  or 
damaged  for  public  use  without  just  compensa- 
tion. Therefore  a  landowner  cannot  be  re- 
quired to  surrender  his  land  for  a  public  road 
until  his  damages  are  first  ascertained,  and 
either  paid,  or  proper  provision  made  for  their 
payment. 

2.  Where  a  resolution  is  adopted  by  a  board 
of  county  commissioners  or  supervisors  prepara- 
tory to  establishing  a  road  within  a  (founty  for 
which  they  are  acting,  either  without  jurisdic- 
tion, or  without  having  proceeded  upon  p;roper 
notice  to  ascertain  the  damages  to  property 
owners  caused  thereby,  and  without  having 
paid  such  damages,  or  made  suitable  provision 
for  their  payment,  the  appropriation  does  not 
take  place  until  the  road  is  actually  opened  for 
public  use. 

3.  In  such  a  case  the  right  to  recover  the 
damages  accrues  to  the  person  who  owns  the 
land  when  the  road  is  actually  opened. 

4.  The  fact  that  the  person  who  owned  the 
land  when  the  resolution  was  adopted  asked 
leave  to  present  a  claim  for  damages,  which  re- 
quest was  refused  by  the  board,  and  an  at- 
tempted appeal  from  such  refusal  has  been  dis- 
missed. Is  no  defense  to  an  action  by  the  owner 
of  the  land  at  the  time  the  road  was  actually 
opened  to  recover  his  damages  therefor. 

Commissioners' Opinion.  Department  No.  2. 

"Not  to  be  officially  reported." 

Motion  for  rehearing.    Reversed. 

For  former  opinion,  see  93  N.  W.  1001. 

John  Everson  and  Flamsburg  &  WlIIiamB, 
for  plaintiff  in  error.  A.  M.  Beresford,  for 
defendant  In  error. 


BARNES,  0.  This  caae  has  bad  a  some- 
what eventful  history.  It  was  first  tried  in 
the  disti-ict  court  of  Harlan  coonty  some 
years  ago,  and  the  plaintiff  obtained  a  judg- 
ment for  $200.  Error  was  prosecuted  to  this 
court.  The  judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  The  ground 
of  the  reversal  was  that  the  new  matter  of 
defense  pleaded  in  the  answer  was  not  de- 
nied, no  reply  having  been  filed  to  said  an- 
swer. When  the  case  was  remanded,  new 
pleadings  were  filed,  which  raised  new  is- 
sues, to  which  our  former  decision  has  no 
application.  At  the  second  trial  the  case  was 
submitted  on  the  evidence  taken  upon  the 
first  trial,  together  with  additional  testimony 
introduced  on  the  part  of  both  the  plaintllf 
and  the  defendant  This  trial  resnlted  in  a 
Judgment  for  the  defendant,  from  which 
the  plaintiff  prosecuted  error.  When  the  case 
came  before  this  court  the  second  time,  it 
was  submitted  to  Department  No.  3  of  the 
Commission,  and  Judge  Albert,  who  was 
then  a  member  of  that  department,  wrote  an 
opinion  affirming  the  Judgment  of  tbe  trial 
court,  which  is  reported  in  93  N.  W.  1001. 
A  motion  for  a  rehearing  was  sustained,  and 
the  case  is  now  before  ns  for  the  third  time. 
It  will  appear  from  the  opinion  of  the  learn- 
ed commissioner  that  he  overlooked  the  fact 
that  new  pleadings  had  been  filed  in  the  case 
before  it  was  tried  the  second  time,  and  that 
neither  the  issues  nor  the  evidence  were  tbe 
same  as  those  passed  upon  in  Harlan  Coun- 
ty V.  Hogaett,  60  Neb.  362,  83  N.  W.  171: 
hence  tbe  rehearing.  We  are  now  called  up- 
on to  decide  this  case  as  though  it  were  be- 
fore us  tor  the  first  time. 

The  record  discloses  that  on  or  about  the 
14th  day  of  November,  1892,  the  board  of  su- 
pervisors of  Harlan  county,  the  defendant 
herein,  attempted  to  establish  a  public  high- 
way over  and  across  section  16,  township  1 
north,  of  range  18  west,  in  said  county;  that 
at  the  time  said  proceedings  were  had,  one 
Henry  Stewart  was  the  owner  and  in  pos- 
session of  the  land  in  question  under  a  con- 
tract of  purchase;  that  nothing  was  done 
towards  opening  the  road  from  that  time 
imtil  the  spring  or  summer  of  1894;  that 
meanwhile  the  plaintiff  had  purchased  the 
land  of  Stewart,  bad  obtained  an  assignment 
of  bis  contract  and  his  right  of  action  h»'e- 
in,  and  liad  entered  Into  possession  of  the 
premises.  When  tbe  attempt  was  made  to 
open  the  road,  plaintiff  filed  his  claim  with 
the  county  board,  asking  for  damages  to  the 
amount  of  $600  by  reason  of  tbe  location  and 
establishment  of  said  highway.  His  claim 
was  rejected,  and  he  appealed  to  tbe  dis- 
trict court,  with  tbe  result  above  stated.  The 
record  discloses  that  no  provision  was  ever 
made  to  pay  for  the  land  actually  taken  for 
tbe  highway,  or  the  damages  to  the  balance 
of  the  tract;  that  neither  Stewart  nor  the 
plaintiff  has  ever  been  paid  anything  on  that 
account;  that  no  assessment  of  any  tax,  or 
appropriation  of  money  in  any  manner,  has 
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erer  been  made  by  tbe  county  to  pay  the 
pMntUf,  or  the  said  Stewart  therefor. 

It  is  settled  beyond  question  by  many  de- 
cisions of  this  court  that,  before  private  prop- 
erty can  be  taken  or  appropriated  for  public 
use,  steps  must  be  taken  in  the  manner  pre- 
scrlbc'd  by  law  to  appraise  the  damages  oc- 
casioned by  such  taking,  and  provide  for  their 
payment.  Propst  v.  Cass  County,  61  Neb. 
736,  71  N.  W.  748;  Livingston  v.  Board  of 
Commissioners  of  Johnson  County,  42  Neb. 
277.  eo  N.  W.  555;  Welton  v.  Dickson,  38 
Nob.  767,  57  N.  W.  559.  22  L.  R  A.  496,  41 
Am.  St.  Rep.  771;  Lewis  v.  City  of  Lincoln, 
55  Neb.  1,  75  N.  W.  154.  An  order  of  the 
county  board  establishing  a  road  does  not 
pass  the  title  to  the  land.  It  simply  locates 
the  road.  The  action  of  the  hoard  on  the 
claim  for  damages  determines  tbe  amount 
which  the  county  shall  pay  for  taking  and 
damaging  the  private  property  for  public  use, 
and  until  tbe  county  pays  such  damages  no 
title  passes.  It  Is  only  the  payment  of  the 
damages,  or  the  providing  of  a  fund  in  a 
prefer  manner  for  such  payment,  that  com- 
plies with  the  constitutional  requirements. 
In  Propst  T.  Oass  County,  supra,  it  was  said: 
"To  give  section  21,  art.  1,  of  the  Constitu- 
tion full  efCect,  it  Is  necessary  that  a  corpo- 
ration which  proposes  to  appropriate  private 
pta^rty-  for  public  use  shall  take  such  steps 
as  may  be  necessary  to  determine  the  amount 
of  damages  resulting  from  such  appropria- 
tion, and  provide  payment  therefor.  This 
doty  should  be  in  no  way  dependent  upon 
whether  or  not  a  claim  for  damages  has  been 
filed  by  the  person  whose  property  Is  to  be 
taken.  If  the  amount  of  damages  assessed 
for  the  taking  of  the  property  is  deemed  by 
the  property  owner  inadequate,  he  may  make 
a  showing  of  that  Inadequacy  before  the 
county  commissioners,  who  are  authorized  by 
section  28,  c.  78,  of  the  Compiled  Statutes  of 
1901,  to  Increase  the  amount  allowed  by  the 
appraisers,  and  thereafter  may  exercise  his 
right  of  appeal;  but  in  the  first  Instance  he 
is  not  required  to  take  affirmative  action,  as 
a  condition  iipon  which  depends  his  right  of 
compeasaOon  for  taking  his  property  for 
public  use."  In  Hodges  v.  Board  of  Super- 
TisoTs  of  Seward  County,  49  Neb.  666,  68  N. 
W.  1027,  the  court  (speaking  of  the  Consti- 
tution) said:  "It  requires  that,  where  private 
property  is  taken  or  damaged  for  public  use, 
just  compensation  must  be  ascertained  and 
paid  before  the  appropriation.  That  this  rule 
applies  to  counties  and  municipalities  exer- 
cising the  right  of  eminent  domain  has  been 
frequently  asserted  by  tbls  court,  aniT  it  is 
too  well  settled  to  require  discussion.  There 
must  be  an  absolute  provision  for  the  pay- 
ment of  these  damages,  or  the  property  can- 
not be  appropriated."  In  this  ease  it  appears 
that  there  has  been  no  such  provision  made; 
neither  has  there  been  any  payment  to  any 
one  of  the  daw  ages  caused  by  the  location  of 
the  road  in  question.  It  also  appears  on  the' 
face  of  the  record  of  the  proceedings  of  tbe 


board  of  county  commissioners,  which  was 
Introduced  by  the  defendant  as  a  part  of  its 
evidence  on  the  trial  in  the  district  court, 
that  the  board  was  without  Jurisdiction  to 
make  the  order  locating  or  establishing  the 
highway  In  question.  It  follows  that  the 
plalntlfr  might  have  enjoined  the  opening  of 
the  road  when  such  proceeding  was  attempt- 
ed. He  did  not  choose  to  pursue  that  rem- 
edy, but  brought  this  action  to  recover  his 
damages  for  the  wrongful  and  unauthorized 
acts  of  the  defendant  in  appropriating  bis 
land  for  the  highway.  That  this  form  of  ac- 
tion was  proper  and  can  be  maintained,  there 
can  be  no  question.  The  owner  of  tbe  land 
across  which  a  road  has  been  established 
may  sue  for  damages  occasioned  by  the  tres- 
pass where  no  proceedings  whatever  have 
been  hid  for  ascertaining  the  value  of  the 
property  taken,  and  the  injury  to  his  free- 
hold has  not  been  ascertained  and  paid.  O. 
A  N.  W.  R.  Co.  V.  Menk,  4  Neb.  21;  Ray  v. 
A.  &  N.  R.  Co.,  Id.  439;  Douglas  County  ▼. 
Taylor,  60  Neb.  686,  70  N.  W.  27. 

This  brings  us  to  the  matters  of  defense, 
but  one  of  which  requires  our  attention.  It 
is  alleged  in  the  defendant's  answer  that 
Henry  Stewart,  the  owner  of  the  land  when 
tbe  proceedings  of  the  board  were  had,  filed 
a  claim  before  said  board  for  damages  al- 
leged to  have  been  sustained  by  reason  of 
the  location  of  the  road,  which  was  reject- 
ed; that  he  appealed  from  the  action  of  the 
board,  and  afterwards  dismissed  his  appeal; 
that  he  thereby  waived  his  right  to  recover 
any  damages  against  the  county;  and  that 
snch  waiver  is  a  defense  against  the  plain- 
tiff's right  to  recover  herein.  Oh  the  trial 
the  defendant  failed  to  make  proof  of  this 
defense  as  alleged  in  Its  answer.  The  rec- 
ord discloses  that  at  the  time  the  proceed- 
ings were  had  before  tbe  county  board  look- 
ing to  the  establishment  of  the  road,  and  at 
the  time  the  notice  was  published  requiring 
landowners  to  file  their  claims  for  damages, 
Stewart  was  a  nonresident  of  the  state;  that 
he  had  no  notice  of  the  proceedings  in  time 
to  file  bis  claim  before  the  expiration  of  the 
time  fixed  by  the  notice  for  that  purpose, 
but  that  on  the  14th  day  of  November  fol- 
lowing, and  on  the  day  when  the  order  lo- 
cating the  road  was  made,  he  made  at)  ap- 
plication, through  Mr.  Fiansburg,  his  Attor- 
ney, for  leave  to  file  his  claim  for  damages; 
that  the  board,  acting  under  the  advice  of 
the  county  attorney,  refused  to  grant  him 
that  privilege.  It  also  appears  that  he  at- 
tempted to  appeal  from  the  order  refusing 
him  the  right  to  even  present  his  claim; 
that  after  he  had  sold  the  land  to  the  plaln- 
tllt  he  dismissed  such  attempted  appeal,  and 
disclaimed  any  Interest  in  the  matter.  So 
it  appears  that  no  claim'  for  damages  was 
ever  filed  by  Stewart  while  he  owned  the 
premises;  that  the  board  never  passed  upon 
the  merits  of  any  such  claim,  by  either  al- 
lowing or  rejecting  it.  This  being  true.  If 
the  defendant  had  attempted  to  open  the 
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road  while  Stewart  owned  the  land,  he  could 
have  enjoined  such  proceeding  until  bis  dam- 
ages were  ascertained  and  paid,  or  he  could 
have  waived  the  irregularities  and  want  of 
Jurisdiction  in  the  board  to  locate  the  road, 
and  sued  in  trespass  to  recover  the  amount 
of  his  damages.  Stewart  having  sold  the 
land  before  any  attempt  was  made  to  open 
the  road,  and  assigned  his  contract  and  all 
his  rights  thereunder  to  the  plaintiff,  it  fol- 
lows that  when. the  road  was  actually  opened 
the  land  belonged  to  the  plalntifl.  It  was  his 
property  that  was  appropriated.  The  right 
to  recover  the  damages  therefor  was  fully 
vested  In  him,  and  Stewart's  attempt  to  flie 
a  claim  for  damages  Is  no  bar  to  the  prose- 
cution of  this  action.  It  would  seem  that 
the  trial  court,  and  also  the  learned  commis- 
sioner who  wrote  the  former  opinion,  were 
misled  by  the  obiter  statement  of  Judge  Ner- 
val contained  in  the  opinion  reported  in  60 
Neb.  362,  83  N.  W.  171,  in  which  he  said: 
"Damages  to  lands  appropriated  for  a  high- 
way accrue  at  the  date  of  the  condemnation 
proceedings,  without  regard  to  the  time  when 
the  road  is  actually  opened."  In  other  words, 
the  appropriation  dates  at  the  time  of  the 
condemnation  proceedings.  This  may  be  cor- 
rect in  some  instances,  but  it  is  not  the  rule 
in  all  cases.  Especially  is  It  true  that  it 
has  no  application  to  the  facts  In  the  case  at 
bar,  because  no  condemnation  proceedings, 
such  as  are  contemplated  by  the  law,  were 
ever  had  In  this  case.  The  rule  annoimced 
in  the  case  of  Lewis  v.  City  of  Lincoln,  su- 
pra, applies  here,  and  is  as  follows:  "A  reso- 
lution adopted  by  the  board  of  county  com- 
missioners purporting  to  establish  a  section- 
line  road  within  the  county  for  which  they 
are  acting  is  valid  as  a  preliminary  order, 
but.  before  such  road  can  be  actually  open- 
ed, there  must  be  a  proceeding,  upon  proper 
notice,  to  ascertain  damages.  Under  section 
21,  art  1,  of  the  Constitution,  which  declares 
the  private  property  of  no  person  shall  be 
taken  or  damaged  for  public  use  without 
Just  compensation  therefor,  a  landowner  can- 
not be  required  to  surrender  his  land  for 
public  use  until  his  damages  are  first  as- 
certained, and  either  paid,  or  provision  made 
for  their  payment.  It  follows  that  in  the 
case  at  bar  there  could  be  no  appropriation 
of  the  plaintiff's  land  until  the  road  was  ac- 
tually opened,  and  until  then  the  land  was 
not  taken  for  public  use.  Propst  v.  Cass 
County,  supra;  Livingston  v.  Johnson  Coun- 
ty, supra;  Bohlman  v.  Green  Bay  R.  Co.,  80 
Wis.  105;  Wheeler  v.  Essex  Public  Road,  39 
N.  J.  Law,  291;  Pearson  v.  Johnson,  54  Miss. 
259;  City  of  Chicago  v.  Barblan,  80  111.  484; 
Bensley  v.  Mountain  Lake  Water  Co.,  13 
CaL  307,  78  Am.  Dec.  675;  State  of  Ohio  ex 
reL  Hayes  v.  C,  &  I.  R.  Co.,  17  Ohio  St.  103. 
Under  the  facts  disclosed  by  the  record, 
the  plaintiff  was  entitled  to  recover  at  least 
the  actual  value  of  his  land  taken  for  public 
use  by  the  opening  of  the  road  in  question. 
We  therefore  recommend  that  our  former 


Judgment  be  vacated,  that  the  Judgment  of 
the  district  court  be  reversed,  and  the  cauae 
remanded  for  a  new  trial. 

OLANVILLE,  C,  concurs. 

PER  CURIAM.  The  condustons  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendation made  will  result  in  a  right  de- 
cision of  the  cause,  it  Is  ordered  that  the  for- 
mer Judgment  rendered  by  this  court  be  va- 
cated and  set  aside,  and  the  Judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


McAllister  v.  wbbdb. 

(Supreme  Court  of  Nebraska.     Nov.  6,  1903.) 

BSTRATS— TRESPASSma  ANII14I<S-TBNDBR  OF 

DAMAGES. 

1.  Where  the  taker  up  of  trespassing  stock 
under  the  provisions  of  chapter  2,  art.  3,  of  the 
Compiled  Statutes  of  1901,  commonly  called 
the  Hard  Law,"  by  his  notice  makes  an  ille- 
gal demand  on  the  owner  as  a  condition  for  its 
dellvenr,  the  owner  may  refuse  to  comply  with 
such  illegal  demand,  tender  payment  of  the 
amoont  of  damages  done  by  such  stock,  and 
maintain  replevin  to  recover  its  possession. 

2.  In  such  a  case  the  owner,  m  determining 
the  amount  of  the  tender,  acta  at  his  peril: 
for,  if  the  damages  are  shown  to  exceed  the 
amount  tendered,  he  will  fail  in  his  action. 

Oommissloners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Holt  County; 
Harrington,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Charles  Wrede  against  James  H. 
McAllister.  Judgment  for  plaintUC,  and  de- 
fendant brings  error.    Affirmed. 

B.  H.  Benedict,  for  plaintiff  in  error.  R. 
R.  Dickson,  for  defendant  in  error. 

BARNES,  C.  This  case  comes  here  on  a 
petition  in  error  from  a  Judgment  of  the  dis- 
trict court  of  Holt  county.  It  appears  that 
on  the  6th  day  of  August,  1901,  five  head  of 
defendant's  two  year  old  heifers  escaped  from 
his  Inclosure  and  trespassed  on  the  plain- 
tiff's hay  land,  which  adjoined  such  inclosure. 
Plaintiff  immediately  took  them  up  and  pla- 
ced them  in  his  cattle  yard.  Two  days  later 
he  procured  an  officer  to  serve  a  notice  on  the 
defendant  under  the  provisions  of  section  3, 
c.  2,  art  3,  of  the  Compiled  Statutes  of  1901, 
commonly  called  the  "Herd  Law."  In  this 
notice  he  demanded  the  payment  of  $10  dam- 
ages, and  in  addition  thereto  he  specifically 
demanded  the  payment  of  the  fees  charged 
by  the  officer  for  serving  the  notice  before 
he  would  deliver  the  cattle  to  the  defendant 
and  he  also  stated  therein  that  be  had  chosen 
one  Marlon  Whaley  as  his  arbitrator.  As 
soon  as  defendant  received  the  notice,  he 
went  to  plaintiff's  place  and  told  him  that  he 
was  willing  to  pay  all  of  the  damages  he  had 
actually  sustained,  but  that  $10  was  too 
much;  and  he  refused  to  pay  that  amount 
and  specially  refused  to  pay  the  fees  of  the 
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officer  who  served  tbe  notlc&    PlalntUI  re- 
plied tbat  he  would  have  tbat  much  or  notb- 
ing,   and    refused  to   take  a   less  amount. 
Tliaeapon  the  defendant  tendored  $1  to  the 
plaintlfl,  as  the  amount  of  his  damages,  de- 
manded the  possession  of  his  property,  and 
afterwards   brought  this  action  in  repleyln. 
Defendant  kept  his  tender  good  by  deposit* 
Ing  the  money  In  court,  while  the  plaintiff 
proceeded  no  further  under  tbe  proTialona 
of  the  statute.    His  arbitrator  did  not  fix  tbe 
amount  of  the  damages,  and  no  award  was 
ever  liled  with  any  Justice  of  the  peace  within 
the  county  tor  tbe  purpose  of  perfecting  liia 
Uen  on  tbe  trespassing  stock.    On  the  trial 
tbe  defendant  established  his  ownership  of 
the  cattle  by  sufficient  evidence,  and  showed 
by  seTeral    competent   witnesses   that  the 
plftiDtUTs  damages,  if  any,  were  merely  nom- 
inal; tbat  be  had  tendered  tlie  payment  of 
$1,  and  kept  his  tender  good,  and  had  de- 
manded tbe  possession  of  bis  property  from 
the  plaintiff,  who  had  refused  to  deliver  it 
without  the  payment  of  flO  damages,  and  tbe 
fees  ctiarged  by  the  officer  for  serving  the  no- 
tice.   Tbe  only  defense  offered  or  made  by 
the  plaintiff  was  to  put  in  evidence  the  no- 
tice served  on  defendant,  and  he  thereupon 
asked  tbe  court  to  direct  a  verdict  in  bis  fa- 
vor.   This  the  court  refused  to  do,  and  sub- 
mitted the  case  to  the  Jury  under  an  instruc- 
Uou  by  which  they  were  told,  in  substance, 
"that  if  they  found,  from  the  evidence,  tbat 
the  cattle  In  question  did  trespass  upon  the 
defendant's  meadow  land,  then  tbe  defend- 
ant, under  tbe  law,  had  a  right  to  take  them 
up,  and  tbe  law  gave  him  a  Hen  upon  them 
tor  wliatever  damages  the  evidence  showed 
he  bad  sustained  by  reason  of  the  trespass; 
that  the  plaintiff  would  have  no  right  to 
take  tbe  cattle  from  tbe  defendant  by  re- 
plevin until  be  bad  first  paid  or  offered  to 
pay  the  defendant  by  making  a  legal  tender 
to  bim  of  the  amount  of  damages  he  had  sus- 
tained, as  shown  by  the  evidence;  that  it  was 
Incumbent  upon  the  plaintiff  to  establish  by 
a  preponderance  of  the  evidence  that  the  cat- 
tle did  not  Injure  the  meadow  land  of  the 
defendant  In  a  greater  amount  than  $1,  and, 
U  tbey  found  from  the  evidence  tbat  the  cat- 
tle did  Injui;^  the  culttvated  land  or  meadow 
land  of  the  defendant  In  a  greater  sum  than 
%l,  then  their  verdict  should  be  for  the  de- 
fendant;   and  that  whatever  damages  the 
defendant  sustained  by  reason  of  the  trespass 
woald  be  the  value  of  his  possession;  but  if 
tbe  cattle  did  not  injure  tbe  cultivated  land  or 
meadow  land  of  the  defendant  to  a  greater 
amount  than  f  1,  and  they  further  found  that 
tbe  plaintlfl  paid  or  offered  to  pay  the  defend- 
ant before  tbe  bringing  of  the  action  the  sum 
of  $1,  and  had  at  all  times  kept  said  tender 
good,  then  their  verdict  should  be  for  the 
plaintiff."    The  Jury  returned  a  verdict  for 
the  plaintiff  (defendant  herein)  for  the  pos- 


session of  tbe  property,  Judgment  was  ren- 
dered thereon,  and  the  plaintiff  now  contends 
that  the  court  erred  in  denying  his  request 
and  in  giving  the  foregoing  instruction.  He 
thus  presents  the  question  as  to  whether,  un- 
der the  facts  relating  to  the  notice,  its  serv- 
ice, and  considering  its  demands,  the  defend- 
ant could  tender  the  plaintlfl  the  full  amount 
of  his  damages,  and  replevy  the  property. 
The  proceeding  attempted  by  the  plaintiff 
was  purely  a  statutory  one.  In  such  a  case 
the  provisions  of  the  statute  must  be  sub- 
stantially followed.  Deirks  v.  Wlelage,  18 
Neb.  176,  24  N.  W.  728;  Jones  v.  Clauser 
(Ind.  Sup.)  16  N.  B.  797;  Bucher  v.  Wagoner, 
18  Neb.  424,  14  N.  W.  160. 

In  tbe  case  at  bar  the  plaintiff,  by  his  no- 
tice, made  an  illegal  demand  on  the  defend- 
ant The  law  does  not  provide  for  the  serv- 
ice of  a  notice  by  an  officer,  and  no  fees  for 
such  service  are  allowed  or  provided  for  by 
tbe  statute.  It  is  contemplated  that  the  tak 
er  up  of  trespassing  stock  will  give  tbe  no- 
tice himself,  and  be  is  not  allowed  any  fee  or 
expense  money  therefor.  The  rentedy  given 
by  this  statute  is  not  exclusive,  but  is  merely 
cumulative.  It  was  intended  thereby  to  pro- 
vide a  quick  and  inexpensive  method  of  de- 
termining tbe  damages  committed  by,  and 
make  the  same  a  lien  on,  trespassing  stock, 
and  up  to  tbe  time  tbe  arbitrators  make  their 
award  tbe  only  demand  of  any  kind  contem- 
plated by  the  law  is  the  payment  of  dam- 
ages. The  plaintiff  having  made  an  Illegal 
demand,  and  refused  to  give  defendant  tbe 
possession  of  his  property  without  its  pay- 
ment, defendant  was  entitled  to  tender  the 
full  amount  of  tbe  damages,  and  maintain  re- 
plevin for  the  possession  of  bis  stock.  Cob- 
bey  on  Replevin,  S  848;  20  Am.  &  Eng.  Ency. 
of  Law,  1074;  Nelson  v.  Smith,  26  111.  App. 
57;  Alien  v.  Van  Ostrand,  19  Neb.  578,  27 
N.  W.  612;  Buch»  v.  Wagoner,  supra.  Tbe 
owner  of  the  stock  in  such  a  case,  however, 
must  tender  enough  to  cover  the  full  amount 
of  the  damages,  at  his  peril,  for,  if  It  ap- 
pears that  the  tender  is  not  sufficient,  be  wiU 
be  defeated  in  his  action  of  replevin.  It  ap- 
pearing that  the  tender  in  this  case  was  am- 
ply sufficient  and  was  kept  good,  and  that 
tbe  plaintiff  made  an  illegal  demand  upon 
tbe  defendant  as  a  condition  for  the  recovery 
of  tbe  possession  of  his  property,  tbe  action 
could  be  maintained. 

We  find  no  error  In  tbe  record,  and  we 
therefore  recommend  that  the  Judgment  of 
the  district  court  be  affirmed. 

ALBERT  and  GLANVILLE,  CX3.,  concur. 

FBR  CURIAM.  Tbe  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  tbe  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 
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NANOB  COUNTY  t.  RUSSELL  et  al. 
(Supreme  Court  of  Nebraska.     Not.  6,  1903.) 
BOUNDARIES— HALF-SKCTION  LIMB-BVIDENCE. 

1.  A  road  was  ordered  by  the  authorities  of 
Nance  connty  along  a  "half-section  line."  In 
a  contest  over  the  location  of  such  line  between 
owners  of  premises  on  opposite  sides  thereof,  in 
which  contest  the  county  is  not  interested,  held, 
that  the  line  of  a  division  fence  jointly  built 
between  the  holdings  of  the  contending  parties, 
to  which  each  party  had  occupied  and  main- 
tained possession  for  more  than  10  years,  was 
rightly  adopted  by  the  trial  court  as  the  half- 
section  line,"  within  the  meaning  of  the  pro- 
ceedings locating  such  road. 

2.  Evidence  examined,  and  held  suflScient  on. 
appeal  to  require  the  affirmance  of  the  jndf- 
ment  of  the  trial  conrt. 

GommlSBlonera'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Nance  Coun- 
ty; Grimmison,  Judge. 

"Not  to  be  officially  reported." 

Action  by  tbe  county  of  Nance  against 
Hannah  Russell  and  others  to  determine  lo- 
cation of  road.  From  the  Judgment,  Han- 
nah and  James  Russell  appeal.    Affirmed. 

J.  H.  Kemp  and  W.  L.  Rose,  tor  appel- 
lants. W.  F.  Critcbfleld,  E.  0.  Oalklna^  and 
H.  V.  Calkins,  for  appellee. 

GLANVILLB,  G.  This  case  comes  bere 
before  us  on  appeal  from  Nance  county. 
Hannah  Russell  and  James  Russell,  appel- 
lees, are  respectively  owner  and  occupier  of 
the  northeast  quarter  of  section  32,  town- 
ship 16  north,  range  7  west.  In  said  county. 
John  Myers  and  William  Myers,  appellants, 
are  respectively  owner  and  occupier  of  the 
northwest  quarter  of  tbe  same  section.  The 
county  of  Nance  by  proper  proceedings  lo- 
cated a  road  along  the  "half-section  line" 
running  north  and  south  through  the  middle 
of  this  section.  The  government  mark  in- 
dicating the  quarter  comer  at  the  northern 
extremity  of  this  half-section  line  became 
so  obliterated  that  in  1887  the  county  sur- 
veyor, employed  to  locate  sach  comer  on  the 
north  line  of  the  section,  was  unable  to  find 
it.  A  stream  known  as  "Horse  Creek" 
crosses  the  north  line  of  this  section  near 
the  disputed  comer  from  the  northwest  to 
the  sontheast,  and  at  this  point  bugs  a  high 
bank  on  the  east  side,  showing  it  has  not 
shifted  its  course  to  cross  the  line  any  fur- 
ther west.  The  survey  of  1887  located  the 
quarter  corner  in  question  between  seven 
and  eight  rods  west  of  Horse  creek,  and  the 
corner  so  established  by  the  surveyor  was 
adopted  by  the  parties,  and  their  division 
fence  was  built  xipon  the  line  connecting  this 
corner  with  the  known  government  marks 
to  the  south,  making  practically  a  straight 
line  through  the  section.  This  division  fence 
was  maintained  for  nearly  15  years  prior  to 
the  commencement  of  this  action.  When  the 
county  sought  to  open  the  road  by  its  prop- 
er officers,  the  appellants  insisted  that  the 
division  fence  mentioned  did  not  constitute 
tbe  true  line  on  the  west  of  their  quarter  sec- 
tions, and  that,  no  matter  what  line  had 


been  adopted  as  the  line  between  their  hold- 
ings and  that  of  the  Rnssells,  the  appellees, 
the  road  must  follow  the  government  survey, 
and  be  located  upon  tbe  taaIf-sectl<Mi  line  as 
originally  established,  and  contended  tbat  the 
original  mound  or  government  mark  fixing 
the  true  comer  was  placed  east  of  Horse 
creek.  They  refused  to  allow  the  county  au- 
thorities to  open  the  road  along  the  line 
of  the  division  fence  referred  to,  and  the 
Russells,  the  appellees,  refused  to  allow  t1:e 
road  to  be  opened  on  the  line  running  to  the 
point  east  of  Horse  creek  insisted  upon  by 
appellants;  whereupon  the  county  brought 
this  action  to  determine  the  correct  location 
of  the  road  along  said  half-section  line,  and 
to  enjoin  appellants  and  appellees  from  in- 
terfering with  the  opening  and  improvement 
of  tbe  road  along  the  line  thus  located.  It 
appears  to  be  a  matter  of  Indifference  on  the 
part  of  the  county  authorities  which  of  the 
contending  parties  prevails  in  this  contro- 
versy. The  trial  court  adopted  the  line  of 
the  division  fence  above  referred  to  as  the 
true  half-section  line  along  which  the  road 
la  located.  It  was  rightly  said  in  tbe  argu- 
ment that  the  case  turns  upon  questions  of 
fact,  and  that  the  only  question  of  law  In- 
volved Is  whether  the  trial  cotut  should  have 
considered  the  location  of  the  line  fence  and 
the  recognition  or  maintenance  of  tbe  same 
as  tbe  line  between  the  premises  of  the  con- 
tending parties  for  a  period  long  enough  to 
establish  that  as  the  true  line  between  their 
premises  by  adverse  possession  and  tbe  stat- 
ute of  limitation.  Our  attention  has  not 
been  called  to  any  authorities  supposed  by 
either  party  to  aid  us  in  determining  tbe 
question.  It  is  contended  by  appellants  that, 
if  tbe  government  comer  can  now  be  found. 
or  located  by  evidence,  tbe  road  In  question 
being  laid  out  along  the  "half-section  line" 
must  run  to  the  corner  established  by  tbe 
government,  whether  It  follows  the  estab- 
lished line  between  the  holdings  of  tbe  appel- 
lees and  appellants  or  not.  The  road  In 
question  does  not  extend  north  from  the  dis- 
puted comer,  but  turned  east  at  that  point, 
and  no  parties  other  than  appellants  and  ap- 
pellees are  Interested  in  the  location  of  tbe 
disputed  portion  of  the  half-section  line  along 
which  the  road  is  ordered  to  be  laid  ont. 
The  evidence  is  conflicting  In  so  far  as  any 
attempt  was  made  to  fix  the  place  of  tbe 
original  government  mound  marking  the  cor- 
ner in  question.  Some  witnesses  testified 
to  having  seen  it  plainly  marked  Just  east  of 
Horse  creek.  There  is  little  evidence.  If  any, 
tending  to  show  that  a  marked  government 
comer  was  ever  noticed  west  of  Horse  creek, 
but  the  field  notes  of  the  government  sur- 
veyors show  distinctly  that  the  comer  in 
question  was,  in  1875,  located  2.12  chains 
west  of  Horse  creek,  where  crossed  by  theit 
random  line  about  12  feet  south  of  the  tme 
section  line.  Allowing  for  the  direction  of 
the  stream,  this  would  place  the  comer  about 
10  feet  west  of  where  the  surveyor  in  188* 
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fixed  it  by  measurements  from  mounds  visi- 
ble at  tbat  time.  It  was  contended  at  the 
trial  that  during  tbe  time  occupied'  by  the 
hearing  eyldences  of  the  existence  of  the 
govemment  mound  east  of  Horse  creek  had 
been  discovered,  and  the  bill  of  exceptions 
shows  that  by  consent  and  agreement  of 
parties  the  trial  Judge  visited  tbe  locality. 
It  will  be  snpp«sed  that  under  such  an  agree- 
ment the  trial  Judge  took  Into  considera- 
tion whatever  evidences  he  found  which 
woold  help  him  to  determine  the  true  loca- 
tion of  this  balf-sectlon  line.  We  think  the 
term  "half-section  line,"  as  used  in  the  pro- 
ceedings locating  the  road  In  question,  has 
reference  to  a  Une  between  the  two  quarter 
sections  owned  by  the  respective  parties  to 
this  action  as  it  then  appeared  to  exist, 
marked  and  recognized  as  tbe  line  between 
their  holdings;  that,  for  the  purpose  of  de- 
termining the  location  of  the  road,  tbe  line 
adopted  by  tbe  parties  and  acquiesced  In  by 
them  Is  the  half-section  line;  and  that  the 
court,  in  determining  the  line  upon  which 
the  road  was  located,  was  right  In  consider- 
ing the  fact  that  a  line  bad  been  marked  by 
a  division  fence  maintained  as  tbe  line  be- 
tween the  premises  of  appellants  and  appel- 
lees long  enough  to  give  title  to  that  line  to 
the  respective  parties.  We  are  also  of  the 
opinion  that,  irrespective  of  the  rights  of  the 
parties  to  hold  to  the  line  of  the  division 
fence  as  tbe  true  line  between  their  hold- 
ings acquired  by  adverse  possession  and  the 
statute  of  limitation,  the  location  of  the  cor- 
ner in  question  by  the  surveyor  of  the  coun- 
ty in  X887  at  the  Instance  of  the  parties,  and 
their  acquiescence  in  this  corner  as  the  north- 
ern terminus  of  their  division  line,  should  be 
considered  as  evidence  tending  to  show  that 
tbe  kjcation  was  correct;  and  that  this  evi- 
dence, aided  by  the  field  notes,  is  su£Sclent  to 
sustain  the  findings  of  the  district  court 
Deciding  the  case  before  us  on  this  appeal, 
we  are  satisfied,  upon  consideration  of  all  tbe 
evidence,  with  the  decision  of  the  trial  court 
No  good  purpose  would  be  served  by  an  ex- 
tended discussion  of  tbe  evidence  In  detail. 
We  recommend  tbat  tbe  Judgment  of  the 
district  court  be  affirmed. 

AT^BBT  and  BARNES,  CO.,  concur. 

PEB  CUKIAM.  Tbe  conclusions  reached 
by  tbe  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  rlgbt  deci- 
sion of  tbe  cause,  it  Is  ordered  that  the  Judg- 
ment of  tbe  district  court  be  affirmed. 


BACKBS  V.  BLACK. 
(Snjireme  Coart  of  Nebraska.     Nov.  .6,  1903.) 

RALE— RBSCISSION  OP  CONTRACT— RIGHT  OF 
VENDOR— ACynON  FOR  DAMAGES— DEFENSE. 
I.  A  vendee  who  has  entered  into  a  valid 
written  contract  for  an  absolute  sale  of  specific 
articles  of  personal  property  in  which  the  artl- 
des  are  described,  the  price  agreed  upon,  and 
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the  date  and  place  of  delivery  fixed,  cannot  ter- 
minate the  contract  by  simply  giving  notice 
that  he  will  not  accept  the  goods. 

2.  In  such  a  case  the  vendor  may  proceed 
with  his  part  of  the  agreement,  and  deliver  the 
goods,  or  tender  them  to  the  vendee,  and  a 
breach  of  the  contract  will  occur  when  the  ven- 
dee refuses  to  accept  them  and  pay  the  pur- 
chase price  therefor, 

3.  If  a  vendee  in  an  executory  contract  of 
sale,  or  where  the  title  to  the  property  has  not 
passed  to  him,  refuses  to  perform,  a  right  of 
action  for  damages  arises  in  favor  of  the  ven- 
dor for  the  injury  or  loss  he  has  sustained  by 
reason  of  the  breach  of  contract  and  this  is  or- 
dinarily or  generally  the  difference  between  the 
market  value  of  the  property  at  the  time  and 
place  of  delivery  and  the  price  fixed  by  the  con- 
tract. Funke  v.  Allen,  74  N.  W.  832,  M  Neb. 
407,  68  Am.  St  Rep.  716,  approved  and  fol- 
lowed. 

4.  An  answer,  in  an  action  In  form  to  recover 
as  damages  the  agreed  price  of  the  goods  under 
such  a  contract,  which  states  that  after  the 
contract  was  signed  the  vendee  notified  the  ven- 
dor that  be  would  not  accept  the  goods,  and 
that  when  delivered  or  tendered  he  had  refused 
to  receive  them,  without  giving  any  reason  or 
excuse  therefor,  does  not  state  a  complete  de- 
fense to  such  action. 

5.  Bdd,  that  under  the  pleadings  and  stipn- 
lated  facts  the  plaintiff  was  entitled  to  recover 
at  least  nominal  damages,  and  that  a  Judgment 
for  the  defendant  should  be  reversed. 

Commissioners'  Opinion.    Department  No. 
2.    Error  to  District  Court,  Wayne  County; 
Boyd,  Judge. 
.    "Not  to  be  officially  reported." 

Action  by  H.  J.  Backes  against  John  W. 
Black.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

Geo.  W.  Wiltse  and  A.  A.  Welch,  for  plain- 
tiff in  error.  C.  B.  Willey,  for  defendant  In 
error. 

BARNES,  C.  On  the  4th  day  of  June,  1901, 
plaintiff  in  error  sold  a  bill  of  nursery  stock 
to  the  defendant  The  sale  was  evidenced 
by  a  written  contract  as  follows  : 

"June  4th,  1901. 

"I,  J.  W.  Black,  P.  O.  Randolph,  Nebraska, 
have  this  day  bought  of  H.  J.  Backes,  dealer 
in  hardy  varieties  of  nursery  stock  with 
Qeneva  Nursery,  Oeneva,  Nebraska,  the  fol- 
lowing articles:  And  I  promise  to  pay  to 
him,  or  bearer,  160.00  upon  delivery  of  tbe 
same  at  Randolph,  Nebraska,  in  the  fall  of 
1901.  Should  tbey  leave  anything  out  by 
mistake  It  is  to  be  supplied  free  of  cost;  sub- 
stitution granted  only  when  absolutely  neces- 
sary. 

"I  hereby  agree  to  come  or  send  for  the 
goods  purchased  on  tbe  day  set  for  delivery, 
at  which  time  said  goods  will  be  in  good  or- 
der. Parties  not  calling  for  them  on  that 
day  will  be  charged  livery  hire  and  other  ex- 
panses for  delivering  at  tbe  bouse  the  fol- 
lowing day. 

"It  is  agreed  that  the  entire  contract  la 
printed  and  written  hereon,  and  that  no  ver- 
bal agreement  Is  binding,  and  I  agree  not.to 
countermand  this  contract 

"Stock  that  fails  to  grow  will  be  replaced 

1 1.  Sm  BalM,  VOL  «,  Cent.  Die-  {{  1085,  1099. 
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at  one-balf  the  original  cost."  (Here  follow- 
ed a  list  of  tbe  specific  articles  purchased, 
with  tbe  prices  thereof,  amounting  In  all  to 
$00.  This  contract  was  signed  by  both  par^ 
ties.) 

It  appears  that  plaintiff  notified  the  de- 
fendant in  due  time  that  the  goods  would  be 
delivered  at  Randolph,  Neb.,  on  tbe  24th  day 
of  October,  1901,  and  the  plaintiff  delivered 
the  articles  purchased  at  that  place  on  said 
day.  The  defendant  not  being  there  to  re- 
ceive them,  on  the  following  day  plaintiff  hir- 
ed a  livery  team,  and  took  them  to  the  house 
of  the  defendant,  who  refused  to  take  the 
goods  and  pay  the  agreed  price  therefor. 
Plaintiff  thereupon  left  the  articles  on  the 
defendant's  premises,  and  thereafter  brought 
this  action  to  recover  the  purchase  price  of 
the  goods  specified  in  the  contract  Tbe  pe- 
tition alleged  the  sale,  set  forth  the  contract, 
alleged  the  performance  of  all  of  the  condi- 
tions thereof  on  the  part  of  the  plaintiff  and 
the  refusal  of  defendant  to  accept  the  goods 
and  pay  the  agreed  price  therefor,  and  con- 
cluded with  a  prayer  for  a  judgment  for  the 
purchase  price,  together  vrlth  $3  expenses  for 
livery  hire  Incurred  in  making  the  delivery 
as  provided  for  by  the  contract  To  this  peti- 
tion the  defendant  answered  as  follows  (omit- 
ting title): 

"Defendant,  In  answer  to  the  petition  of 
the  plaintiff,  admits  tbe  signing  of  the  order 
described  in  the  petition,  and  further  denies 
each  and  every  allegation  therein  contained, 
and  expressly  denies  that  said  goods  and 
nursery  stock  described  therein  were  ever  de- 
livered to  him,  or  at  his  house. 

"(2)  The  defendant,  further  answering, 
says:  That  after  the  signing  of  said  order, 
to  wit,  on  the  3d  of  August,  1901,  this  de- 
fendant duly  countermanded  and  revoked 
said  order,  and  then  refused  to  proceed  fur- 
ther thereunder,  and  duly  notified  plaintiff 
of  his  said  action,  and  that  he  would  not  re- 
ceive or  accept  the  goods  and  nursery  stock 
described  in  said  order,  which  notice  was  re- 
ceived by  plaintiff  on  or  about  said  date,  and 
defendant  has  not  received  or  accepted  said 
goods  and  nursery  stock,  or  any  part  there- 
of, in  any  manner.  Wherefore  defendant 
prays  that  this  action  may  be  dismissed,  and 
that  he  may  recover  his  costs  herein  expend- 
ed." 

The  plaintiff  demurred  to  tbe  second  para- 
graph of  this  answer,  for  the  alleged  reason 
that  said  paragraph  did  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  cause  of 
action  set  out  in  the  petition.  The  court 
overruled  the  demurrer.  The  plaintiff  ex- 
cepted, and  elected  to  stand  thereon,  and 
thereupon  tbe  parties  stipulated  certain  facts 
as  follows:  "It  Is  hereby  stipulated  and 
agreed  by  and  between  the  parties  to  this 
action  that  the  facts  not  heretofore  covered 
and  admitted  by  the  pleadings  are  as  fol- 
lows: That  the  nursery  stock  contained  In 
said  order  was  delivered  at  Randolph,  Nebras- 
ka, by  tbe  plaintiff,  In  accordance  with  the 


terms  of  said  order,  on  or  abont  October  24, 
1901,  and  that  due  notice  of  said  deliver; 
was  received  by  the  defendant;  that  tbe 
defendant  failed,  neglected,  .and  refnsed  to 
call  for  said  stock,  and  that  the  plaintiff, 
on  October  25,  1901,  caused  tbe  said  stock 
to  be  taken  to  the  house  of  the  defendant; 
that  defendant  refused  to  allow  said  stock 
to  be  left  at  his  house,  and  then  refused 
to  receive  the  same,  and  the  plaintiff's  agent 
thereupon  drove  away,  and  deposited  said 
stock  on  defendant's  premises,  near  his  house: 
that  In  the  afternoon  of  said  day  plaintiff 
sent  J.  C.  Bruner  to  defendant's  place  to  in- 
form him  that  said  stock  had  been  left  upon 
his  premises;  that  Bruner  drove  upon  de- 
fendant's premises,  and  found  defendant 
working  on  a  bam,  in  full  view  of  the  bundle 
of  nursery  stock  aforesaid,  and  called  de- 
fendant's attention  to  said  stock;  that  defend- 
ant refused  to  look  in  the  direction  Indicated 
by  Bruner,  and  made  no  reply  thereto;  that 
defendant  has  never  exercised  any  control 
over  or  claimed  any  interest  In  said  stock, 
and  said  stock  still  remains  upon  defendant's 
premises  where  left  by  the  order  of  the  plain- 
tiff." Thereafter,  on  the  pleadings  and  this 
stipulation,  the  court  found  generally  for  the 
defendant  overruled  plaintiff's  motion  for  a 
new  trial,  and  rendered  a  Judgment  against 
him  for  the  dismissal  of  the  action,  and  that 
the  "defendant  go  hence  without  day,  and 
recover  of  the  plaintiff  his  costs,  taxed  at 
$10.88."  Plaintiff  excepted  to  said  mllngs 
and  judgment,  and  prosecuted  error  to  this 
court. 

The  plaintiff  contends  that  the  court  erred 
In  overruling  his  demurrer,  and  this  brings 
us  to  the  consideration  of  the  rights  and 
remedies  of  a  vendor  of  specific  articles  of 
personal  property,  In  case  of  an  absolute  con- 
tract of  sale  against  a  vendee,  who,  by  giv- 
ing notice  not  to  deliver  tbe  goods,  attempts 
to  terminate  the  agreement,  and  later  on 
violates  it  by  refusing  to  accept  the  articles 
when  tendered,  and  pay  for  them  according 
to  Its  terms,  without  offering  any  excuse 
therefor.  The  plaintiff  claims  that  on  these 
conceded  facts,  as  a  matter  of  law,  he  had  the 
right  to  perform  the  contract  on  bis  part,  and 
could  recover  the  agreed  price  of  the  goods. 
On  the  other  hand,  the  defendant  insists  that 
nnder  the  rule  in  force  In  this  state  be  had 
the  rigbt  to  notify  the  plaintiff  not  to  deliver 
the  goods,  could  refuse  to  receive  and  pay 
for  them  when  tendered  or  delivered  with- 
out assigning  any  excuse  for  his  conduct,  and 
this  would  constitute  a  complete  defense  to 
an  action  to  recover  the  purchase  price.  On 
this  question  there  seems  to  be  a  conflict  of 
authorities,  but,  when  the  cases  are  carefully 
examined  and  distinguished,  we  find  that 
they  may  be  fairly  reconciled.  In  the  opin- 
ion in  Ex  parte  Parker,  11  Neb.  809,  9  N.  W. 
33,  it  was  said:  "Where  a  valid  contract  of 
sale  is  made  in  writing,  a  delivery  pursuant 
to  such  contract  at  the  place  agreed  iqmn  for 
delivery,  or  a  shipment  of  the  goods  in  cotx- 


Digitized  by  ^OOQ IC 


Neb.) 


TICHEY  ▼.  SIMECEK 


823 


formltj  wltb  fhe  terms  of  tbe  contract,  will 
pass  the  title  to  the  vendee  without  any 
receipt  or  acceptance  of  tbe  goods  by  him." 
In  such  a  case  It  would  follow  tbat  tlie  yen- 
dor  could  sue  for  and  recover  the  purchase 
price.    In  the  case  of  Lincoln  Shoe  Mfg.  Co. 
T.  Sheldon,  44  Neb.  279,  62  N.  W.  480,  it  was 
held  that:   "Where  a  vendee  refuses  to  per- 
form, the  vendor  has  either  of  two  remedies. 
He  may  keep  the  property  made  the  subject 
of  the  contract,  and  sue  the  vendee  for  dam-  I 
ages  for  a  breach  of  his  contract,  and  in  such 
case  his  measure  of  damages  will  be  the  dif- 
ference between  the   contract  price  of  the 
property  and  Its  actual  value  at  the  date  of ' 
the  vendee's  breach  of  the  contract;  or,  the 
vendor  may  tender  the  property  made  the 
subject  of  the  contract  to  the  vendee,  and 
then,  In  a  suit  upon  the  contract,  the  vendor's 
measure   of   damages   will   be   the   contract 
price  of  fhe  property."    See,  also,  Lincoln  Shoe 
Mfg.  Co.  y.  Selfert,  44  Neb.  536,  62  N.  W. 
1078.    This  rule  is  almost  universally  applied 
where  the  contract  between  the  parties  is 
inch  as  to  pass  the  title  to  the  vendee.    But 
where  tbe  contract  Is  executory,  and  it  does 
not,  by  Its  terms,  pass  the  title  to  any  specific 
pergonal   property,    the   question   as   to   the 
measure  of  the  seller's  damages  in  case  of  a 
breach  by  the  vendee  has  been  much  dls- 
cnssed  In   this   country.    Apparently    some 
cmflict  In  the  decisions  arises  from  a  failure 
to  distingalsh  between  the   two  classes  of 
cases,  and  yet  some  of  the  cases  which  hold 
that  the  seller  may  tender  the  property  and 
recover  the  contract  price  as  damages  are 
well-consldered  cases.    See  Sbawhan  v.  Van 
Nest,  2S  Ohio  St  490,  18  Am.  Rep.  313,  and 
anthorities  there  cited.  However,  the  E^nglish 
courts  appear  to  hold  the  other  way,  and  such 
la  the  clear  weight  of  authority  In  this  coun- 
try.   Whatever  may  be  the  better  doctrine, 
tUa  court  is  committed  to  the  other  mle.   In 
Funke  v.  Allen,  54  Neb.  407,  74  N.  W.  832, 
W  Am.  St  Rep.  716,  we  find  from  the  syl- 
labus   that    tbe    law    point    determined    Is 
tbe   one   In    qnestion    herein.    We    cannot 
dlstlngnlsh  that  case  from  the  one  at  bar. 
It  -was   said   in   tbe  opinion:    "This  order 
was  an  incomplete  and  executory  contract. 
The  title  to   the   goods  had   not   passed   to 
the  vendees  at  the  time  they  countermand- 
ed the  order.    Their  doing  so  was  a  breach 
of  contract   for  which   they   became  liable 
to  the  vendors  In  damages."    So  that  the 
dedsion  is  placed  sqnarely  upon  the  proposi- 
tion that  the  contract   was  completed   be- 
tween the  parties,  and  tbat  neither  party 
had  the  power  to  countermand  It,  and  tbat 
doing  so  was  a  breach  of  the  contract,  making 
the  party  liable  for  damages.    We  are  entire- 
ly committed  to  tbe  rule  stated  In  the  syl- 
labus In  this  case,  which  is  as  follows:   "If 
a  vendee  In  an  executory  contract  of  sale,  or 
where  the  title  to  the  property  has  not  passed 
to  him,  retnsea  to  perform,  a  right  of  action 
for  damages  arises  In  favor  of  the  vendor  for 
the  injury  at  loss  be  has  sustained  by  reason 


of  the  breadi  of  iSx  contract,  and  this  is 
ordinarily  or  generally  the  diilerence  between 
tbe  market  value  of  the  property  at  the  time 
and  place  of  delivery  and  the  price  fixed  by 
the  contract"  This  rule  is  well  supported 
by  the  authorities  in  this  country,  and,  being 
the  most  logical  one,  we  think  we  should 
abide  by  it  But  this  court  is  also  committed 
to  tbe  doctrine  that  a  breach  of  a  valid  con- 
tract entitles  tbe  other  party  to  at  least 
nominal  damages,  and  we  do  not  see  bow,  in 
this  case,  a  judgment  could  be  entertained  for 
the  defendant  under  the  allegations  of  tbe 
pleadings  and  the  admitted  tacts.  Uhlig  v. 
Bamum,  43  Neb.  584-695,  61  N.  W.  749. 

Again,  It  appears  that  after  the  court's 
ruling  upon  the  demurrer  the  parties  stipulat- 
ed the  facts  in  the  case,  and  that  the  court 
passed  upon  the  pleadings  and  facts  stipulat- 
ed. In  making  these  stipulations  it  does  not 
appear  that  the  parties  objected  tbat  the 
facts  so  stipulated  were  not  pertinent  to  the 
allegations  of  the  pleadings.  But  it  seems  to 
have  been  intended  by  all  parties  that  the 
judgment  should  go  according  to  the  merits 
of  the  case,  without  regard  to  technical  ques- 
tions of  pleading.  The  facts  pleaded  and 
stipulated  were  all  that  was  necessary  to  a 
recovery  of  substantial  damages,  except,  per- 
haps, an  allegation  of  the  value  of  the  prop- 
erty. Therefore  the  case  should  be  reversed 
and  remanded,  so  tbat  the  district  court  may, 
In  its  dlscreflon,  allow  such  amendments  to 
tbe  pleadings  as  may  be  necessary,  on  such 
terms  as  are  just,  and  a  trial  of  the  case  be 
had  npon  Its  merits. 

For  the  foregoing  reasons,  we  recommend 
that  the  judgment  of  the  district  court  be  re- 
versed, and  the  cause  remanded  for  fiurther 
proceedings  In  accordance  with  this  opinion. 

ALBERT  and  GLANVILLB,  CO..  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
tbe  cause  remanded  for  further  proceedings 
according  to  law. 


TICHEY  et  aL  v.  SIMECEK  et  al. 
(Supreme  Court  of  Nebraska.     Nov.  6,  1903.) 
FORBCLOSURE  SALB— CONFIRMATION. 
1.  Objections  to  a  sale  and  confirmation  ex- 
amined, and  Iteld  insufficient 

Commissioners'  Opinion.  Department  No. 
8.  Appeal  from  District  Court,  Saline  Coun- 
ty;  Stubbs,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Frank  Tlchey,  Sr.,  and  Frank 
TIcbey,  Jr.,  against  Joseph  Simecek  and  Ka- 
tie Slmecek.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

See  95  N.  W.  629. 
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A.  B.  Sands,  F.  W.  Bartos,  and  F.  H. 
Woods,  for  appellants.  Robert  Ryan  and 
George  H.  Hastings,  for  appellees. 

DUFFIB,  C.  This  Is  an  appeal  from  an 
order  confirming  a  sale  of  real  estate  made 
in  a  foreclosure  proceeding.  If  any  evidence 
was  taken  by  the  district  court  on  the  mo- 
tion to  confirm  the  sale,  It  has  not  been  pre- 
served by  a  bill  of  exceptions  and  made  a 
part  of  the  record.  If,  therefore,  the  record 
certified  to  us  does  not  disclose  error  on  its 
face,  the  order  of  the  district  court  must  be 
affirmed.  There  are  82  objections  to  the  con- 
firmation urged,  many  of  them  depending 
upon  questions  of  fact,  which,  as  before  ob- 
served, there  is  no  evidence  In  the  record 
to  sustain.  The  decree  tmder  which  the  sale 
was  made  finds  that  there  was  another  mort- 
gage existing  upon  the  land,  which  was  a 
first  lien  thereon,  and  It  is  objected  that  the 
decree  does  not  show  the  amount  of  this  first 
lien.  The  property  was  appraised  at  $1,500. 
The  bid  was  $1,000,  or  two-thlt-ds  of  the  ap- 
praised value.  As  the  appraisement  is  made 
for  the  benefit  of  the  plaintiff  in  the  fore- 
closure suit,  we  cannot  see  how  any  one  ex- 
cept the  plaintiff  can  be  injured  by  a  failure 
to  find  the  amount  of  a  prior  lien  existing 
on  the  premises.  Two  lots  were  covered  by 
the  mortgage.  It  would  appear  from  the 
sheriff's  return  that  these  lots,  were  first  of- 
fered separately,  as  he  states  that  he  re- 
ceived a  bid  of  $175  for  lot  No.  31.  This  not 
being  sufficient  to  pay  the  amount  of  the  de- 
cree, it  was  clearly  his  duty  to  offer  botl) 
lots.  That  both  lots  were  appraised  together 
Is  not  a  matter  of  which  the  appellant  can 
complain,  in  the  absence  of  a  showing  of 
prejudice.  Michigan  M.  L.  Ins.  Ck>.  t.  Rlch- 
ter,  58  Neb.  463,  78  N.  W.  982. 

Further,  it  is  objected  that  the  decree  un- 
der which  the  sale  was  made  is  erroneous, 
and  has  been  appealed  from.  We  cannot  ex- 
amine the  correctness  of  the  decree  on  ap- 
peal from  an  order  of  confirmation.  Bea- 
trice Paper  Co.  v.  Belolt  Iron  Works,  46 
Neb.  900,  65  N.  W.  1059. 

It  is  further  urged  that  an  appeal  was 
taken  from  the  decree,  and  Is  now  pending  in 
this  court  If  an  appeal  Is  pending  from  the 
decree  of  foreclosure,  that  fact  should  have 
been  shown  to  the  district  court,  and  the 
evidence  properly  preserved,  and  made  a  part 
of  the  record  on  this  appeal.  Appellants, 
having  failed  to  do  this,  are  in  no  position  to 
question  the  ruling  of  the  district  court. 

We  recommend  an  affirmance  of  the  order. 

KIRKPATRICK,  O.,  concurs. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendation made  will  result  In  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the  or- 
der appealed  from  be  affirmed. 


MARQUISSEB  r.   SCHOOL  DIST.  NO.  64. 
HITCHCOCK  COUNTY,  et  al. 

(Supreme  Court  of  Nebraska.     Nov.  6,  1903.) 

SCHOOL  TEACHER— ACTION  FOR  SALAHT— 
EVIDENCE. 

1.  There  -  was  no  dispute  as  to  the  facts  in 
issue,  which  were  insufficient  to  entitle  the 
plaintiff  to  a  recovery.  The  findings  and  judg- 
ment of  the  trial  court  are  therefore  affirmed. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Hitchcock  Coon- 
ty;  NorrlB,  Judge. 

"Not  to  be.  officially  reported." 

Action  by  Alice  Marqulssee  against  School 
District  No.  64  of  Hitchcock  Comity,  and 
School  District  No.  52  of  Hayes  Cotmty. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

F.  I.  Foss,  R.  D.  Brown,  and  B.  V.  Kobont 
for  plaintiff  in  error.  W.  S.  Morlan,  for  de- 
fendants in  error. 

A3dES,  a  The  plaintiff  in  the  court  below, 
who  is  also  the  plaintiff  In  error  here,  had 
been  employed  by  the  defendant  school  dis- 
tricts during  the  school  season  of  1899  and 
1900  as  a  teacher  in  the  primary  of  the  three 
grades  or  departments  of  the  school  known 
as  "high  school,"  "Intermediate,"  and  "pri- 
mary." In  April,  1900,  she  applied  to  the 
school  board  for  like  employment  during  the 
school  year  beginning  on  the  3d  of  the  fol- 
lowing September,  and  on  the  23d  day  of  the 
former  month  entered  into  the  following 
formal  and  written  contract  with  tbem:  "This 
agreement  entered  into  this  23  day  of  April. 
1900,  between  School  District  No.  64  and  52 
of  Hitchcock  and  Hayes  county,  Nebraska, 
and  Alice  Marqulssee,  a  qualified  teacher  of 
said  county,  wltnesseth,  that  the  said  Al- 
ice Marqulssee  agrees  to  teach  the  school  of 
said  District  in  a  faithful  and  efficient  man- 
ner for  the  term  of  eight  months,  commen- 
cing on  the  third  day  of  September,  1900, 
and  agrees  to  keep  herself  qualified,  and 
agrees  In  all  things  to  observe  the  rules  and 
regulations  of  the  District  Board.  In  con- 
sideration whereof,  said  School  District 
agrees  to  pay  said  teacher  the  sum  of  $30.00 
per  month  for  said  services,  and  agrees  to 
keep  the  school  house  in  good  repair,  to  pro- 
vide the  necessary  fuel-  and  supplies,  and  to 
furnish  Janitor  work.  Provided,  that  In  case 
said  Alice  Marqulssee  shall  be  discharged  for 
sufficient  cause  by  the  District  Board,  or  shall 
have  her  certificate  annulled,  •  •  •  shall 
not  be  entitled  to  any  compensation  from  and 
after  such  dismissal  or  annulment"  In  tbe 
course  of  the  summer  the  board  became  con- 
vinced of  the  expediency  of  dispensing  with 
one  of  the  departments  by  consolidating  the 
intermediate  and  primary  grades  under  n  sin- 
gle Instructor,  instead  of  two,  as  had  beea 
formerly  the  practice,  and  notified  the  plain- 
tiff of  tbe  fact,  and  of  their  desire  and  expec- 
tation that  she  would  fulfill  her  contract  by 
teaching  the  consolidated  grades.    This  she 
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objected  to  doing,  and  there  were  frequent 
conferences  and  discussions  between  ber  and 
the  lioard  about  the  matter  vintil  Saturday, 
tlic  2d  of  September,  when  she  finally  de- 
clined to  accede  to  their  request,  and  on  the 
following  Monday  the  school  began,  and  was 
afterwards  conducted  through  the  session  un- 
der the  charge  of  another  teacher.  It  does 
uot  appear  that  the  board  acted  In  bad  faith, 
or  from  frivolous  motives,  but  In  the  real  In- 
terest, as  they  believed,  of  economy  and  ex- 
pediency; nor  is  it  shown  that  the  task  they 
required  of  the  plaintiff  was  beyond  her  pow- 
ers or  capability,  physical  or  mental,  or  was 
tD  any  considerable  degree  more  onerous  than 
that  which  she  had  formerly  performed  and 
ezpressud  herself  as  willing  to  continue  in. 
After  the  expiration  of  the  school  year,  the 
plaintiff  began  this  action  upon  the  contract, 
alleging  a  breach  thereof  by  the  defendants, 
and  continued  and  constant  readiness  and 
willingness  to  perform  on  her  part,  and  that 
Bhe  had  remained  unemployed  in  the  mean- 
time, and  praying  to  recover  the  specified  sal- 
ary as  damages.  The  answer  pleaded  sub- 
Etantlally  the  foregoing  fiacts,  about  which 
there  was  no  dispute  on  the  trial,  which  was 
before  the  court  without  a  jury,  and  wUch 
resulted  In  a  finding  and  judgment  for  the 
defendants,  to  reverse  which  this  proceeding 
is  prosecuted. 

It  does  not  appear  to  us  that  the  court 
committed  any  error.  The  contract  did  not 
specify  any  particular  service  which  the 
plaintiff  was  bound  to  render,  except  that  she 
was  to  teach  in  the  school  of -the  defendant 
districts,  and  it  Is  not  shown  that  she  was 
misled  in  any  respect  by  anything  that  the 
board  did  at,  before,  or  after  the  agreement 
was  entered  into.  There  was  therefore  no 
breach  of  the  contract  by  the  defendants. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  afllrmed. 

HASTINGS  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  The  condusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom-* 
mendations  made  will  result  In  a  right  ded- 
8ion  of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


LAMB  T.  WILSON  et  al. 

(Supreme  Court  of  Nebraska.     Nov.  6,  1908.) 

PARTNEKSHIP  —  COMPENSATION  —  CONTRACT 

—CON8IDKRATION— ATTORNEY— 

BMPLOYUBNT. 

1.  In  the  absence  of  a  contract  between  part- 
ners touching  the  nature  or  amount  of  services 
to  be  rendered  by  each  in  the  prosecution  of  the 
common  eoterpnse,  one  partner  is  not  entitled 
to  compensation  for  extra  attention,  labor,  or 
i^rrices  devoted  to  the  partnership  buaineas, 
bat  by  agreement  with  his  asBOciates  he  may 
bevome  so  entitled. 

1  L  Bm  FartnanUp,  vol.  tS,  0«nt  Dig.  |  UL 


2.  Mutual  promises  afford  a  consideration  for 
each  other  suffloient  to  constitute  a  binding  con- 
tract between  the  parties  making  them  to  do 
the  things  promised. 

3.  In  the  absence  of  stipulations  evidencing  a 
different  intent,  an  employment  of  an  attorney 
to  prosecute  a  claim  to  a  recovery  terminates 
with  the  rendition  of  a  judgment  thereon,  and 
the  exhaustion  of  the  usual  legal  process  upon 
the  judgment.  It  does  not  include  the  prosecu- 
tion of  subsequent  actions  and  proceedings  to 
reach  the  property  of  the  judgment  debtor,  or 
to  enforce  liability  against  his  sureties  upon 
supersedeas. 

"Not  to  be  officially  reported." 

On  rehearing.    Reversed. 

For  former  opinion,  see  82  N.  W.  167. 

Robert  Ryan,  pro  se. 

AMES,  C.  This  is  a  rehearing  from  a  for- 
mer decision  of  this  court.  Lamb  v.  Wilson, 
82  N.  W.  167.  The  statement  of  facts  there 
published  will  not  be  repeated  or  supple- 
mented, except  incidentally,  in  the  course  of 
the  following  discussion.  Although  it  is  al- 
leged in  both  the  petition  and  answer  that 
the  copartnership  of  Lamb,  Rlcketts  &  Wil- 
son was  dissolved  on  the  ^th  day  of  No- 
vember, 1892,  that  assertion  is  distinctly  de- 
nied by  the  other  allegations  of  the  plead- 
ings, by  the  evidence,  and  by  the  findings  of 
the  trial  court  What  was  in  fact  done  on 
that  day  was  the  division  of  the  tangible 
property  of  the  firm,  and  the  release  of  the 
individual  members  from  partnership  obliga- 
tions with  respect  to  their  future-acquired 
business,  and  the  entry  into  a  new  agree- 
ment for  the  continuation  of  the  partner- 
ship relation  with  respect  to  the  larger  part 
of  the  uncompleted  business  of  which  the 
firm  was  then  in  possession  and  in  the 
course  of  transacting.  The  fourth  finding  of 
fact  by  the  trial  court,  which  is  acquiesced 
in  by  all  parties  upon  this  appeal,  is  in  the 
following  language:  "Upon  the  dissolution 
of  said  firm  on  November  28,  1892,  by  a  mu- 
tual agreement,  the  members  of  said  firm 
apportioned  among  themselves  all  of  the 
cases  then  in  the  hands  of  said  firm  that 
had  not  been  finally  disposed  of,  except 
such  cases  as  had  already  been  briefed,  ar- 
gued, and  submitted  In  the  Supreme  Court 
of  Nebraska;  each  member  of  said  firm  then 
and  there  agreeing  to  look  after  and  try  the 
several  cases  assigned  and  apportioned  to 
him,  in  consideration  of  the  other  members 
looking  after  and  trying  the  cases  that  bad 
been  assigned  and  apportioned  to  them,  re- 
spectively." 

That  this  was  an  agreement  which  the  par- 
ties were  competent  to  enter  Into  is  not 
questioned,  nor  do  we  think  there  can  be  any 
doubt  about  its  binding  force.  It  is  ele- 
mentary that  mutual  promises  are  a  consid- 
eration for  each  other  sufficient  to  constitute 
a  contract  between  the  parties  making  them 
to  do  the  things  promised.  1  Parsons  on 
Contracts  (8th  Ed.)  J  9,  bottom  paging,  464- 
468.  No  reason  is  urged,  or,  we  think,  suc- 
cessfully can  be,  why  this  agreemen*  — '•'*" 
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respect  to  the  services  to  which  It  had  ref- 
erence was  not  as  obligatory  upon  the  par- 
ties to  it  as  though  they  had  not  previously 
been  partners,  or  the  business  which  it  con- 
cerned had  not  belonged  to  the  partnership. 
That  an  express  agreement  of  a  like  kind 
might  have  been  made  as  a  part  of  the  part- 
nership agreement,  and  that  in  such  case  it 
would  have  been  enforceable,  or  damages 
would  have  been  recoverable  for  Its  breach, 
we  think  there  can  be  no  doubt  It  would 
have  been  like  any  other  agreement  to  con- 
tribute a  specified  amount  or  degree  of  mon- 
ey, skill,  or  labor,  as  capital  or  otherwise,  for 
the  prosecution  of  the  common  undertaking. 
The  occasion  for  making  the  agreement  in 
this  instance  was  the  contemplated  dissolu- 
tion of  the  partnership  and  the  winding  up 
of  Its  affairs,  and  this  occasion  would  have 
furnished  an  additional  consideration,  If  one 
had  been  needed,  for  the  agreement  Itself. 
When,  therefore,  Ricketts  and  Wilson  began 
and  prosecuted  the  litigation  In  the  matter  of 
the  Chattanooga  Foundry  &  Pipe  Company 
against  Orleans,  they  contributed  to  the  com- 
mon enterprise,  with  the  knowledge  and  con- 
sent of  Lamb,  valuable  services,  which  Lamb 
was  lawfully  bound  to  contribute  himself. 
There  is  nothing  in  the  record  to .  indicate 
that  any  of  the  parties  supposed  such  con- 
tribution to  be  gratuitous,  and,  in  view  of 
their  legal  rights  and  liabilities  under  the 
agreement,  there  is  no  presumption  to  that 
effect.  Neither  does  it  appear  to  us  correct 
to  say  that  such  services  were  rendered  vol- 
untarily. The  retainer  for  the  litigation  was 
a  valuable  asset  of  the  firm,  which  Ricketts 
and  Wilson  were  entitled  to  have  realized 
upon  In  the  only  way  In  which  it  could  be 
done,  namely,  by  the  performance  of  the  re- 
quired service;  and,  besides  this,  they  as 
well  as  Lamb,  were  Individually  as  well  as 
Jointly  liable  for  any  damages  that  might 
have  become  recoverable  for  a  breach  of  the 
contract  of  retainer.  When,  therefore,  they 
had  collected  their  fee  and  charged  It  to 
themselves  upon  the  partnership  account, 
they  were  entitled  to  charge  Lamb  thereon 
with  a  like  amount  for  services  rendered  in 
bis  behalf  and  for  his  benefit  With  respect 
to  the  Item  of  |300  obtained  by  Lamb  upon 
the  sale  of  the  Judgment  In  favor  of  the 
Foundry  &  Pipe  Company,  the  district  court 
found,  In  effect,  that  it  was  not  paid  to  him 
as  a  brokerage  commission  for  making  the 
sale,  but  was  a  method  by  which  he  collect- 
ed so  much  for  the  services  of  the  firm  In 
the  Utigation.  Such  being  the  case,  be  be- 
came, for  the  reasons  above  stated.  Indebted 
to  Ricketts  and  Wilson  for  the  whole  there- 
of. Like  considerations  apply  to  the  fee  of 
900  received  by  Ricketts  and  Wilson  for  serv- 
ices In  the  case  of  Maynard  v.  Hicht  Lamb 
should  be  charged,  as  of  course,  with  the  $22 
admittedly  received  by  him  of  funds  belong- 
ing to  the  firm,  and  not  charged  to  him  up- 
on its  accounts.  With  respect  to  the  fee  of 
f2fl0  In  the  case  of  Ormsby  v.  Parker,  Rick- 


etts and  Wilson  appear  to  have  acquiesced 
in  its  retention  by  Lamb,  without  its  being 
entered  upon  the  company  accounts,  for  no 
less  than  sir  years,  and  may  fairly  be  pre- 
sumed to  have  relinquished  ail  ■  claims  to 
share  in  It 

The  remaining  Inquiry  in  the  case  is  with 
respect  to  the  litigation  In  and  growing  out 
of  the  case  of  Houston  v.  Gran,  which 
was  i>endlng  In  this  court  at  the  time  the 
agreement  for  winding  up  the  affairs  of  the 
firm  was  entered  Into,  and  concerning  which 
no  stipulation  between  the  parties  was  made 
at  that  time  or  afterwards.  In  our  view, 
above  expressed,  that  the  partnership  was 
not  at  any  time  dissolved  or  terminated  with 
respect  to  pending  business,  the  authorities 
cited  in  the  former  opinion  and  in  the  briefs 
and  arguments  of  counsel  touching  the  rights 
and  obligations  of  surviving  and  continuing 
partners  after  dissolution  by  death  or  other- 
wise are  not  In  point;  but  It  is  important  to 
determine  what  was  the  extent  of  the  serv- 
ice contracted  for  between  Mrs.  Houston  and 
the  firm,  and  when  the  employment  ended. 
These  matters  are  defined  by  the  first  para- 
graph of  the  written  contract  of  employ- 
ment, which  is  in  the  following  form,  and  is 
unambiguous: 

"This  agreement  made  and  entered  Into 
this  15th  day  of  November,  1889,  by  and  be- 
tween Lamb,  Ricketts  &  Wilson  and  Mary  J. 
Houston  is  such  that  the  party  of  the  second 
part  hereby  retains  Lamb,  Ricketts  &  Wil- 
son as  attorneys  to  bring  suit  on  behalf  of 
herself  and  her  children  against  Thomas 
Garr  and  his  saloon  bondsmen,  or  the  x)erson 
or  persons  conducting  the  Carr  saloon  on  the 
north  side  of  the  square  in  the  dty  of  Lin- 
coln during  the  month  of  March,  1B89,  to  re- 
cover damages  for  the  loss  of  services  and 
want  of  support  ftom  her  husband  caused 
by  liquor  purchased  at  the  above-named  sa- 
loon, and  also  for  the  death  of  her  husbsnd, 
James  Houston,  by  being  run  over  by  the  B. 
&  M.  Railroad,  occasioned  by  the  intoxica- 
tion of  the  said  Houston  upon  liquor  pur- 
chased at  the  Carr  saloon  In  the  dty  of  Lhi- 
foln  in  the  month  of  March,  1889." 

Clearly,  this  language  contemplates  noth- 
ing more  or  further  than  the  prosecution  of 
an  action  to  Judgment  and  execution  against 
the  saloon  keeper  and  his  bondsmen.  It  Is 
true  that  subsequent  paragraphs  of  the  agree- 
ment obligate  the  attorneys  to  bring  and 
prosecute  such  a  suit  or  suits  as  In  their  Judg- 
ment should  be  necessary  to  recover  for  the 
death  of  the  hnsband,  and  for  the  loss  of  sup- 
port by  the  widow  and  children;  but  we  do 
not  think  that  these  provisions  operated  or 
were  Intended  to  enlarge  the  scope  or  nature 
of  the  employment  which  was  fully  described 
in  the  above-quoted  paragraph,  or  to  obligate 
the  attorneys  to  begin  and  prosecute  then 
unanticipated  proceedings  for  the  appraisal 
and  setting  aside  of  the  homestead  right  of 
one  of  the  Judgment  debtors,  nor  the  prosecu- 
tion of  an  action  upon  a  supersedeas  bond 
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thereafter  glrea  by  the  defendants  In  tbe 
prosecution   of  a   petition   In   error   in   this 
court,  nor  of  an  action  to  obtain  subrogation 
to  and  to  foreclose  a  mortgage  executed  by 
one  of  the  Judgment  defendants  to  Indemnify 
hia   sureties    upon    tbe    supersedeas    bond. 
When  tbe  final  Judgment  against  the.  saloon 
keeper  and  his  sureties  had  been  recovered 
in  tbe  district  court  and  affirmed  by  this 
conrt,  and  an  unavailing  execution  bad  been 
issued  thereon,  the  plaintiffs  therein  and  the 
attorneys  became  the  owners,  respectively, 
ot  tlve-elgbtbs  and  three-eighths  of  that  Judg- 
ment, and  tbe  contract  of  employment  bad 
been  kept  and  fulfilled.    Whatever  additional 
suits  or  proceedings  were  necessary  to  be 
prosecuted,  and  were  prosecuted,  for  the  pur- 
pose of  rendering  available  and  collecting 
this  Judgment,  were  for  tbe  Joint  benefit  of 
all,  and  at  the  reasonable  expense  of  all.  In 
proportion  to  their  respective  interests.    For 
the  rendition  of  this  service  tbe  plaintifts 
were  not  bonnd  to  employ  the  members  of 
the  former  law  firm,  or  any  of  them;    nor 
were  they,  or  any  of  them,  bound  to  render 
such  service  gratuitously,  or  in  consideration 
ot  the  interest  which  they  had  already  earn- 
ed and  acquired  in  tbe  Judgment    After  hay- 
ing rendered  this  service,  Ricketts  and  Wil- 
son accepted  a  lump  snm  of  $2,147.06  in  com- 
pensation therefor,  and  for  a  release  of  the 
Interest  of  the  firm  in  the  Judgment    That 
tbey  had  authority  to  make  such  release  in 
good  faith  and  for  a  consideration  Is  not  dis- 
puted, and  their  good  faith  la  not  impugned. 
What  remained  to  be  done,  and  what  re- 
mains for  the  court  to  do,  is  to  deduct  from 
tbe  sum  so  received  the  reasonable  value  of 
their  services  and  disbursements  In  tbe  con- 
dact  of  the  litigation  subsequent  to  tbe  exe- 
cntlon  on  tbe  Judgment,  and  to  account  to 
the  firm  for  the  residue  thereof.     Neither 
findings  nor  evidence  sufficient  to  enable  tbe 
court  to  make  such  an  apportionment  upon 
this  appeal  can  be  found  In  the  record. 

It  is  therefore  recommended  that  the  for- 
mer Judgment  of  this  court  be  vacated  and 
tet  aside,  and  that  the  Judgment  of  the  dis- 
trict court  be  reversed,  and  the  case  remand- 
ed for  a  restatement  of  the  account  between 
tbe  parties  in  compliance  with  this  opinion, 
and  the  entry  ot  a  Judgment  accordingly. 

HASTINGS  and  OLDHAM,  CC.  concur. 

PER  OURIAM.  Tbe  conclusions  reached 
br  the  commlaalonerB  are  approved,  and,  it 
appearing  that  tbe  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
dalon  of  the  cause,  it  Is  ordered  that  the 
judgment  boetofore  rendered  by  this  court 
I)e  vacated  and  set  aside,  and  that  the  Judg- 
ment ot  the  district  court  be  reversed,  and 
the  cause  remanded  for  a  restatement  of  the 
account  between  tbe  parties  In  compliance 
with  tUi  opinion,  and  tbat  a  Jndgment  be 
«>>tend  accordlnsly. 


HAJSBK  V.  OHIOAaO.  B.  ft  Q.  R.  00. 
(Supreme  Court  of  Nebraska.     Nov.  6,  1903.) 

RAILROADS-ACCIDENT   AT   CROSSINO- 
NBGLiaBNCB. 

1.  Where,  in  an  action  for  damages,  the  un- 
disputed evidence,  when  construed  most  favor- 
ably to  the  plaintiff,  would  justify  no  reason- 
able inference  of  negligence,  it  is  not  error  for 
the  trial  court  to  direct  a  verdict  for  defendant 

2.  A  rate  of  speed  of  25  or  30  miles  per  hour 
made  fay  a  passenger  train  outside  of  any  city 
or  town  limits,  unner  the  evidence  in  this  case, 
held  not  to  be  evidence  of  negligence. 

8.  Evidence  of  plaintiff  in  an  action  for  per- 
sonal injuries  received  in  a  collision  with  a 
railroad  passenger  train  at  a  public  crossing 
set  out  in  the  opinion,  and  held  to  show  con- 
tributory negligence. 

"Not  to  be  officially  reported.*! 

On  rehearing.    Affirmed. 

For  former  opinion,  see  84  N.  W.  009. 

KIRKPATRICK,  O.  This  Is  a  proceeding 
in  error  brought  to  obtain  tbe  reversal  of  a 
Judgment  of  the  district  court  of  Valley  coun- 
ty in  an  action  brought  by  plaintiff  to  re- 
cover for  Injuries  sustained  as  a  result  of  a 
collision  between  a  wagon  In  which  plain- 
tiff was  riding  and  a  train  running  on  de- 
fendant line  at  a  crossing  of  the  highway 
and  the  railroad  a  short  distance  from  Ord, 
Neb.  The  trial  court  instructed  the  Jury  to 
find  for  defendant  upon  the  ground  that  the 
negligence  of  plaintiff  contributed  directly  to 
the  injury  which  she  received.  A  conclusion 
was  reached  in  this  case  at  a  former  term 
of  this  court,  reversing  the  Judgment  of  the 
lower  court,  the  opinion  being  found  In  94 
N.  W.  609.  A  rehearing  having  been  allow- 
ed, tbe  cause  la  again  regularly  presented  for 
consideration.  The  facts  In  the  case  will 
suffidentiy  appear  from  a  discussion  of  tbe 
questions  involved. 

The  petition  of  plaintiff  alleged  negligence 
on  tbe  part  of  defendant  in  tbe  following  par- 
ticulars: First  that  the  train  of  defendant 
was  nearly  two  hours  behind  its  regular 
schedule  time;  second,  that  the  train  was  be- 
ing run  at  a  great  speed;  third,  that  no  sig- 
nal for  tbe  railroad  crossing  was  given,  ei- 
ther by  blowing  of  the  whlstie  or  ringing  of 
the  bell;  fourth,  that  the  company  was  neg- 
ligent in  not  sooner  stopping  its  train  after 
discovering  tbe  dangerous  position  of  plain- 
tiff. Tbe  defendant  denied  negligence  on  its 
part,  and  pleaded  tbat  tbe  negligence  of 
plalntifl  contributed  to,  and  was  tbe  direct 
cause  of,  tbe  Injuries  received  by  ber.  Tbe 
evidence  discloses  ttiat  tbe  accident  occur- 
red something  less  than  a  mile  from  tbe  town 
of  Ord,  at  a  point  where  defendant's  line 
crosses  tbe  public  highway;  tbe  defendant's 
passenger  train  striking  the  wagon  in  which 
plaintiff  and  her  husband  were  driving.  Tbe 
uncontradicted  testlmody  shows  tbat  tbe 
train  was  running  at  from  25  to  30  miles  per 
hour;  that  tbe  night  was  dark;  a  strong  wind 
blowing  from  the  northwest;  the  line  at  tbe 
point  In  question  nmning  in  a  northwester- 
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ly  direction.  It  Is  further  disclosed,  without 
contradiction,  that  the  engineer  was  In  bis 
seat  on  the  engine,  was  watchful,  and  was 
using  usual  and  ordinary  care  in  running  his 
engine;  that  the  plain tlfF  and  her  husband 
were  not  discovered  crossing  the  track  un- 
til the  engine  was  within  90  or  100  feet  of 
the  crossing;  that  the  engineer  then  shut  off 
the  steam,  set  the  air  brake  at  emergency, 
and  did  everything  In  his  power  to  stop  the 
train.  The  engine  struck  the  hind  wheel 
of  the  wagon,  overturning  it.  In  consequence 
of  which  plaintiff  sustained  Injuries.  This 
court  had  already  held  that  running  a  pas- 
senger train  at  a  rate  of  speed  shown  by  the 
record  to  have  been  the  speed  being  made 
by  the  train  in  this  case,  not  within  any  city 
limits,  was  not  negligence.  Omaha  &  R.  V. 
R.  Co.  V.  Talbot,  48  Neb.  627,  67  N.  W.  599. 
The  evidence  in  this  record  is  uncontradict- 
ed that  the  engineer  was  keeping  a  look- 
out, was  watchful,  and,  u];)on  the  discovery 
of  the  dangerous  position  of  plaintiff,  did  all 
within  bis  power  to  stop  the  train  imme- 
diately. This  court  has  also  said  that  the 
fact  that  a  train  is  being  run  out  of  its 
schedule  time  is  not  of  Itself  negligence 
(Omaha  A  R.  V.  R.  Go.  v.  Talbot,  supra; 
C,  B.  &  Q.  R.  Co.  V.  Grablln,  38  Neb.  90, 
56  N.  W.  796,  57  N.  W.  522;  Missouri  Pacific 
R.  Co.  V.  Hansen,  48  Neb.  232,  66  N.  W. 
1105);  and,  under  the  circumstances  of  this 
case.  It  certainly  does  not  tend  to  prove  neg- 
ligence. 

It  is  clear,  therefore,  that  ttie  only  negli- 
gence of  defendant  which  requires  consid- 
eration Is  the  alleged  failure  on  its  part  to 
blow  the  whistle  or  ring  the  bell  before 
reaching  the  crossing.  The  evidence  of  both 
plaintiff  and  her  husband  is  that  they  did 
not  hear  either  bell  or  whistle,  and  only 
heard  the  whistle  when  the  engine  was  al- 
most upon  them,  and  they  were  upon  the 
track.  Two  or  three  of  the  witnesses,  who 
were  passengers  upon  the  train,  testified  that 
they  did  not  hear  the  bell  ringing  or  the 
whistle  blowing,  although  they  say  they  were 
engaged  in  conversation  with  other  passen- 
gers, were  not  paying  attention,  and  could 
not  say  whether  the  signals  were  given  or 
not.  In  opposition  to  this,  the  engineer,  fire- 
man, conductor,  express  agent  on  the  train, 
and  a  large  number  of  other  witnesses,  who 
were  passengers  on  the  train,  swear  posi- 
tively that  the  bell  was  ringing  all  the  time 
from  the  time  the  train  left  Ord  till  the  ac- 
cident, and  that  the  whistle  was  sounded  at 
the  whistle  post,  which  was  about  80  rods 
from  the  crossing.  Several  persons  living  on 
property  adjoining  the  defendant's  right  of 
way  near  the  whistle  post,  one  or  two  of 
whom  were  standing  outdoors,  watching  the 
train,  testify  positively  that  the  whistle  was 
sounded  at  the  whistle  post,  and  again  short- 
ly before  the  crossing  was  reached,  and  that 
the  bell  on  the  engine  was  ringing.  We  are 
of  opinion  that  the  evidence  of  these  wit- 
nesses la  of  such' an  overwhelming  character 


that  no  reasonable  mind  would  be  Justified 
in  finding  that  the  defendant  bad  not  given 
the  signals  usual  in  the  case  of  approach- 
ing a  crossing.  It  seems  to  be  very  clear- 
ly established  that  the  defendant  did  all  that 
under  the  circumstances  of  the  case,  it  was 
required  to  do,  and  that  it  was  accordingly 
not  guilty  of  negligence.  In  Ecklnnd  v.  Chi- 
cago Co.,  52  Neb.  729,  73  N.  W.  224,  it  is 
said:  "Where  the  undisputed  evidence,  when 
considered  most  favorably  to  the  plaintiff,  is 
insufficient  to  warrant  the  inference  of  neg- 
ligence. It  Is  the  duty  of  the  court  to  direct 
a  verdict  for  defendant." 

Whether  plaintiff  was  guilty  of  contribu- 
tory negligence  will,  we  think,  be  apparent 
from  the  following  statement.  In  narrative 
form,  of  the  evidence  of  both  plaintiff  and 
her  husband,  as  it  appears  of  record:    Plain- 
tiff testified  that  at  the  time  of  the  accident 
she  lived  in  Garfield  county,  about  12  or  13 
miles  from  Ord;  that  she  was  in  Ord  Decem- 
ber 22,  1900,  where  she  had  come  with  her 
husband  in  a  wagon,  and  started  to  leave 
Ord  about  6  o'clock  that  evening  for  their 
home.     They  stopped  at  a  store  and  got  a 
lantern,  taking  the  common  road  north  out  of 
Ord  to  their  home.    The  night  was  dark  and 
windy.    In  attempting  to  cross  the  railroad 
track  north  of  Ord,  the  wagon  was  stmcii 
by  a  passenger  train.     As  they  got  to  the 
crossing,  or  almost  to  it,  both  she  and  her 
husband  looked,  and  noticed  the  train,  and 
that  the  train  whistled  and  they  got  struck 
about  the  same  Instant    She  did  not  see  or 
hear  the  train  until  the  wagon  was  at  the 
crossing.    The  horses  were  just  on  the  rails 
when  she  first  saw  the  train.    (After  statin? 
at  some  length  the  nature  and  extent  of  her 
Injuries,   the  witness  was  again  examined 
with  regard  to  the  collision.)    About  30  or  40 
steps  from  the  crossing,  both  she  and  her 
husband  looked  and  listened  for  a  train,  and. 
seeing  nothing,  went  on;    directing  their  at- 
tention to  the  team,  that  it  would  not  get  out 
of  the  road.    On  cross-examination  the  wit- 
ness said  that  on  the  night  of  the  accident 
she  was  seated  In  the  wagon  beside  her  hus- 
band,  on  a  spring  seat     She  had  a  light 
shawl  about  her  head,  and  also  one  ahout  her 
shoulders.     Her  hearing  and  eyesight  were 
both  good.    The  horses  were  going  in  a  walk 
as  they   approached   the  crossing.     Neither 
she  nor  her  husband  looked  for  the  train, 
after   looking   as  stated,   when   they   were 
about  40  steps  from  the  crossing.    The  wag- 
on was  making  some  noise  on  the  frozen 
ground.     After  looking  for  a  ti%In  when  30 
or  40  steps  from  the  crossing,  both  gave  their 
attention  to  the  horses.    Vaclav  Hajsek,  the 
husband  of  plaintiff,  testified  in  all  particu- 
lars substantially  as  bis  wife.    He  was  Bit- 
ting on  the  right  and  she  on  the  left  side  of 
the  spring  seat  on  the  wagon.     They  -were 
traveling  the  usual  road  taken  by  them  in 
going  home.    It  was  a  dark  and  stormy  night 
About  40  steps  from  the  crossing  he  looked 
both  ways  for  a  train,  and  listened,  but  heard 
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ootbUis.  His  first  Bight  of  the  train  was 
when  hla  horses  were  ahready  on  the  rails  of 
the  road.  He  was  driving  slow.  When  he 
saw  the  train  he  attempted  to  nrge  his 
horses  across,  the  wagon  being  stmck  near 
the  rear.  On  cross-examination  he  stated 
that  the  wagon  was  an  ordinary  farm  wagon, 
and  that  the  horses  were  gentle.  It  was  dark 
when  they  reached  the  crossing.  The  night 
was  cold,  and  he  had  on  a  cap  pulled  down 
over  his  ears;  the  collar  of  his  overcoat  be- 
ing turned  up.  His  hearing  and  eyesight 
were  good.  The  highway  on  which  they  were 
traveling  nms  np  a  slight  grade  to  the  cross- 
ing. From  the  time  he  looked  and  listened 
for  a  train,  when  some  86  or  40  steps  from 
the  crossing,  he  directed  his  attention  to  the 
horses;  keeping  them  in  the  traveled  path 
of  the  road  by  means  of  a  lantern  fastened 
beneath  the  front  of  the  wagon.  He  did  not 
know  whether  the  train  due  about  that  time 
of  the  day  was  gone  or  not,  but  he  rather 
thongbt  it  was  gone.  His  wagon  made  some 
noise  as  it  went  over  the  frozen  ground.  He 
heard  no  whistle  until  the  engine  was  about 
to  strike  the  wagon.  They  were  both  famil- 
iar with  the  crossing.  It  appears  from  the 
evidence  that  the  headlight  of  the  engine 
was  bnrnln^.  From  this  evidence  It  Is  dlB- 
dosed  beyond  question  that  plaintiff  and  her 
hnsband,  as  they  neared  the  railroad  crossing, 
and  while  still  some  90  or  120  feet  from  the 
track,  allowing  3  feet  to  a  step,  looked  both 
ways  and  listened  for  an  approaching  train, 
at  which  time  neither  saw  or  heard  anything 
to  indicate  the  approach  of  a  train.  The  road 
from  that  point  to  the  track  was  upgrade. 
They  both  agree  that  the  team  was  gentle 
and  going  In  a  walk,  and  that  they  neither 
looked  nor  listened  for  the  approach  of  a 
train  from  the  time  they  were  90  or  120  feet 
from  tbe  crossing  until  they  were  upon  it, 
when,  seeing  the  train,  the  husband  urged 
the  houses  forward;  the  engine  striking  the 
rear  end  of  the  wagon.  Thus,  as' a  matter  of 
comnum  knowledge,  while  the  train  was  go- 
ing a  half  mile  at  the  rate  of  30  miles  per 
hour,  the  team  was  moving  up  grade  to  the 
crossing  from  the  point  where  the  plaintlfl 
and  her  husband  bad  looked  and  listened  for 
the  train.  The  plaintiff  and  her  husband 
were  required  to  use  such  prudence  and  cau- 
tion as  an  ordinarily  prudent  man  would  ex- 
ercise nnder  like  circumstances.  The  dark- 
ness of  the  night,  and  the  condition  of  the 
elements,  if  anything,  were  circumstances 
calling  for  extra  vigilance.  The  team  was 
gentle,  and  not  fractious,  and  there  were  no 
other  drcnmstances  calculated  to  distract 
their  attention  from  the  possibility  of  an  ap- 
proaching locomotive.  The  undisputed  testi- 
mony of  tbe  witnesses,  and  photographs  in 
the  record,  show  that  a  train,  under  the  dr- 
cnmstances Indicated,  would  have  been  visi- 
ble for  several  hundred  feet  before  tbe  cross- 
ing was  reached.  It  is  undisputed  that  the 
headlight  on  the  engine  was  burning.  If 
plalntur   or   her   husband    had    listened  or 


looked,  they  could  scarcely  have  helped  seeing 
the  train.  They  were  both  seated  on  a 
spring  seat  on  the  wagon,  and  the  opportu- 
nities for  observation  of  plaintiff  were  equal, 
if  not  superior,  to  those  of  her  husband,  who 
was  driving  the  team.  Under  the  circumstan- 
ces disclosed,  we  are  of  tbe  opinion  that  the 
failure  of  plaintier  to  look  and  listen  for  the 
train  during  the  time  they  were  passing  over 
the  90  or  100  feet,  and  during  which  time  the 
train  would  have  moved  half  a  mile,  is  such 
contributory  negligence  as  prevents  her  from 
recovering  against  defendant  in  this  action. 
Omaha  &  B.  V.  R.  Co.  v.  Talbot,  supra: 
Guthrie,  Adm'r,  v.  M.  P.  B.  Co.,  61  Neb.  740. 
71  N.  W.  722;  Ch.,  I.  &  L.  R.  Co.  v.  Keed 
and.  App.)  63  N.  B.  878;  Bush  v.  U.  P.  R. 
Co.  (Kan.)  64  Pac.  624;  Miller,  Adm'r.  v.  R. 
Co.,  128  Ind.  97,  27  N.  E.  339,  26  Am.  St. 
Rep.  416;  AureliuB  v.  R.  Co.,  19  Ind.  App. 
584,  49  N.  B.  867;  Mann  v.  Belt  B.  Co.,  128 
Ind.  138,  26  N.  B.  819;  Galveston,  etc.,  B.  Co. 
V.  Kutoc,  72  Tex.  648,  11  S.  W.  127. 

It  is  therefore  recommended  that  the  Judg- 
ment heretofore  rendered  be  vacated,  and 
that  the  Judgment  of  the  district  court  be 
affirmed. 

DUFFIB  and  POUND,  CC,  concnr. 

PBR  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  for- 
mer Judgment  rendered  in  this  court  be  va- 
cated, and  tbe  Judgment  of  the  district  court 
affirmed. 


8NBLL  et  al.  v.  STATB. 

(Supreme  Court  of  Nebraska.    Nov.  6,  1903.) 

WRIT  OF  ERROR-TIME  OF  FILING    TRAN- 
SCRIPT. 

1.  Under  section  692  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1901,  to  obtain  a  review 
of  a  judgment  of  the  district  court  rendered 
subsequent  to  the  passage  and  taking  effect  of 
that  act,  the  transcript  must  be  filed  in  the 
Supreme  Court  before  the  expiration  of  six 
months  after  the  rendition  of  tbe  judgment,  or 
the  Supreme  Court  will  be  without  jurisdiction 
to  consider  the  assignments  of  error. 

Commissioners'  Opinion.  Department  No. 
3.  Brror  to  District  Court,  Greeley  County; 
Boyd,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  state  against  Mary  C.  Snell 
and  William  Snell.  Judgment  tov  plaintiff, 
and  defendants  bring  error.    Dismissed. 

J.  B.  Swain,  John  B.  Kavanaugh,  and  J. 
B.  Barry,  for  plaintUTa  in  error.  J.  R.  Hanna, 
for  the  State. 

KIBKPATRICK,  C.  This  Is  a  proceeding 
in  error  prosecuted  from  a  Judgment  of  the 
district  court  of  Greeley  county.  An  exam 
Ination  of  the  record  shows  that  the  Judg- 
ment was  recovered  on  the  23d  day  of  July, 
1902.     The  petition  In  error  and  transcript 
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were  not  filed  In  this  court  until  January  26, 
1903,  three  days  more  than  six  months  after 
the  rendition  of  the  Judgment  sought  to  he 
reviewed.  Section  S02  of  the  Code  of  Civil 
Procedure,  as  amended  in  1901,  provides 
that  a  proceeding  for  the  reversal  of  a  Judg- 
ment shall  not  be  commenced  unless  within 
six  calendar  months  after  the  rendition  of 
the  Judgment.  Defendant  in  error  contends 
that,  nnder  this  state  of  the  record,  this 
court  Is  without  Jurisdiction  to  consider  this 
case.  This  contention  must  be  sustained. 
It  has  been  repeatedly  held  that  a  tran- 
script filed  after  the  expiration  of  the  period 
limited  by  the  statute  in  force  at  the  time 
the  Judgment  was  rendered  confers  no  Ju- 
risdiction on  the  Supreme  Court  Forbes  t. 
Morearty,  54  Neb.  605,  74  N.  W.  822. 

It  is  therefore  recommended  that  the  pe- 
tition in  error  herein  be  dismissed. 

POUND,  0.,  concurs. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the  pe- 
tition in  error  be  dismissed. 


FARM  LAND  CO.  y.  ST.  RAYNOR  et  al. 
(Supreme  Court  of  Nebraska.     Nov.  5,  1903.) 

MORTOAQB— USURY. 
1.  Evidence  examined,  and  the  mortgage  In 
■nit  heU  not  to  be  tainted  with  usury. 

Commissioners'  Opinion.  Department  Na 
3.  Appeal  from  District  Court,  Keith  Coun- 
ty; Grimes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Farm  Land  Company  against 
Henry  St.  Raynor  and  others.  Judgment  for 
defendants,  and  plaintift  appeals.    Reversed. 

Hoagland  &  Hoagland,  for  appellant  Wil- 
cox &  Halligan,  for  appellees. 

DUFFIB,  C.  Plaintiff  (appellant)  brought 
.this  suit  to  foreclose  a  mortgage  on  real  es- 
tate executed  by  Henry  St  Raynor  and  wife 
to  Louis  Stull,  which  mortgage  was  sold  to 
one  EL  B.  Buckwalter,  who  afterwards  trans- 
ferred the  same  to  the  plalntlfC.  The  answer 
set  up  usury.  A  reply  denying  usury  and 
pleading  a  purchase  of  the  mortgage  liefore 
due  without  knowledge  or  notice  of  any  usu- 
ry therein  was  filed  by  the  plaintiff.  The 
district  court  held  the  mortgage  to  be  usuri- 
ous, and  entered  a  decree  for  the  amount  re- 
ceived by  St.  Raynor  without  interest  The 
evidence  establishes  to  our  satisfaction  the 
following  facts:  St.  Raynor  was  the  owner 
of  a  homestead  claim  in  Keith  county.  In 
December,  1886,  he  determined  to  "commute" 
his  homestead;  that  is,  to  pay  the  govern- 
ment price  for  the  land.  Instead  of  living 
thereon  for  five  years  and  obtaining  a  patent 


In  the  regular  way.  Not  having  the  money  to 
pay  for  the  land,  be  applied  to  L.  A.  Brand- 
hoefer,  a  banker  in  Ogalalla,  and  who  bad 
been  acting  for  Stull  Bros,  as  their  agent  In 
making  loans,  for  a  loan  sufficient  to  com- 
mute his  homestead  claim.  At  that  tizae  he 
executed  a  note  to  the  Bank  of  Ogalalla  for 
$402,  and,  while  it  does  not  appear  that  any 
money  was  advanced  directly  to  him  upon 
this  note,  the  circumstances  make  it  quite 
apparent  that  Brandhoefer  was  to  and  did 
use  the  proceeds  thereof  for  St  Raynor's 
benefit  in  paying  for  his  homestead  and  the 
land-offlce  fees.  At  that  time,  or  pertiapa  at 
some  later  date,  St  Raynor  signed  an  applica- 
tion to  Stull  Bros,  for  a  loan  of  $400,  at  10 
per  cent  interest  payable  semiannually,  for 
the  term  of  five  years,  to  be  secured  by  a 
mortgage  on  the  premises  constituting  his 
homestead,  which  was  afterwards  increased 
to  $450.  The  application  was  forwarded  to 
Stull  Bros,  by  Brandhoefer,  and  subsequently 
they  made  out  a  bond  for  $450,  with  10  in- 
terest coupons  attached  calling  for  the  pay- 
ment of  Interest  at  the  rate  of  7  pa:  cent, 
payable  semiannually,  and  a  mortgage  secur- 
ing the  payment  of  said  boaia  and  coupons. 
They  also  made  out  and  forwarded  for  exe- 
cution by  St  Raynor  10  notes  of  $6.75  each, 
payable  semiannually,  being  interest  on  $450 
at  the  rate  of  8  per  cent,  which  was  to  be 
secured  by  a  second  mortgage  on  said  home- 
stead premises.  St  Raynor  executed  the 
bond  for  $450  and  the  coupons  thereto  at- 
tached, and  signed  and  acknowledged  the 
mortgage  securing  the  same;  but  the  10 
notes  for  $6.76  each,  representing  S  per  cent 
interest  upon  the  amount  of  the  loan,  were 
not  executed  by  St  Raynor,  the  claim  of  the 
plaintiff  being  that  St.  Raynor  did  not  desire 
to  execute  a  second  mortgage  upon  the  prem- 
ises, and  requested  Stull  Bros,  to  deduct  from 
the  amount  of  his  loan  the  present  worth  of 
these  10  notes,  amounting,  as  it  is  cSaltaeA,  to 
$61,  and  to  forward  him  the  balance.  It  Is 
claimed,  and  the  evidence  Is  sufficient  to 
show,  that  Stull  Bros,  forwarded  to  their 
agent,  Brandhoefer,  a  draft  for  $390,  t>eing 
the  face  of  the  mortgage  less  the  $51  retain- 
ed as  the  present  worth  of  the  10  notes  for 
$6.76  each,  which,  as  we  understand,  was 
kept  by  Stull  Bros,  as  their  commission  on 
the  loan.  This  draft  was  never  received  by 
St.  Raynor,  but  he  conceded  that  the  pro- 
ceeds thereof  to  the  amount  of  $369.88  were 
used  by  Brandhoefer  in  paying  to  the  officers 
of  the  United  States  land  office  at  North 
Platte  the  amount  required  to  commute  his 
homestead  entry.  This  amount  St  Raynor 
claims  was  all  ttiat  he  ever  received  from  the 
loan  made  by  Stull  Bros,  and  secured  by  his 
mortgage  for  $450,  but  we  are  satisfied  from 
the  evidence  that  further  sums  of  this  money 
were  used  by  Brandhoefer  for  his  l>eneflt 
On  the  trial  St  Raynor  Introduced  in  evidence 
his  note  made  to  the  Bank  of  Ogalalla,  togeth- 
er with  a  statement  Indorsed  on  the  back 
thereof,  which  was  conceded  to  l«  In  the 
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bandwrlttng  of  Brandhoefer.   This  statement 
it  as  follows: 

Note   402  00 

Leas    30  12 

371  88 
Interest  2%  7  42 

379  80 
Secording  and  abstract 6  00 

384  30 
Una 400  00 

Dm  Baynor 15  70 

Tbese  figures,  to  onr  minds,  evidence  el- 
tber  a  settlement  between  Brandhoefer  and 
St  Raynor,  or  a  statement  rendered  by 
Brandhoefer  of  the  state  of  St.  Baynor's  ac- 
connt  It  will  be  remembered  that  all  pay- 
ments made  to  the  land  office  were  made  by 
Brandhoefer.  The  final  receipt  of  the  re- 
ceiver bears  date  January  13,  1887,  while  the 
loan  from  Stull  Bros,  was  not  consummated 
mitU  Febroary  9tb  of  that  year.  It  is  quite 
plain,  tberef<»e,  tliat  St  Baynor  executed  his 
note  for  $402  to  the  Bank  of  Ogalalla  for  the 
purpose  of  obtaining  money  to  pay  up  on  his 
homestead,  the  bank  to  be  reimbursed  when 
his  loon  firom  Stnll  Bros,  was  secured;  and, 
as  he  himself  testifies  tliat  Brandhoefer  made 
all  the  payments  to  the  land  office,  it  is 
squally  plalo  that  the  money  came  from  the 
proceeds  of  this  note.  When  Brandhoefer 
recdved  the  check  from  Stull  Bros,  for  $399, 
the  note  was  either  taken  up  by  St  Raynor 
or  sent  to  lilm  at  Sidney,  where  he  then  re- 
sided, with  the  above  statement  on  the  back 
thereof.  Xlila  statement  shows  that  St.  Ray- 
nor was  credited  with  $400  as  the  loan  from 
Stall  Bros.,  Instead  of  $399,  the  amount  actu- 
ally received,  and  he  Is  charged  with  the 
amount  of  the  final  receipt,  $369.88,  and  $2 
land-office  fees,  making  $371.88;  also  with 
Interest  on  the  note,  $7.42,  recording  and  ab- 
stract, $5,  making  a  total  of  $384.30.  This 
being  deducted  from  $400,  the  amount  cred- 
ited on  his  loan,  leaves  $15.70  still  due  him; 
and  the  memorandum  plainly  shows  that 
Brandhoefer  recognized  that  it  was  due  him, 
and  placed  it  to  his  credit.  He  cannot,  by 
neglecting  to  call  for  it,  and  by  the  simple 
process  of  leaving  It  in  Brandhoefer's  hands, 
if  such  is  the  case,  establish  a  claim  of  usury 
against  Stnll  Bros.,  from  whom  the  loan  was 
made.  We  can  see  no  evidence  of  usury  In 
tUs  transaction.  Stull  Bros,  had  a  right  to 
retain  their  full  3  i>er  cent,  commission, 
amounting  to  $67.50,  Instead  of  $51,  actu- 
ally chained.  That  this  might  be  retained  In 
advance  Is  held  in  Pierce,  Wright  &  Co.  v. 
Bavey,  43  Neb.  46,  61  N.  W.  92.  A  compu- 
tation will  show  that  10  per  cent,  interest 
on  $460  for  five  years  would  amount  to  $225, 
whereas  the  actual  amount  of  interest  paid 
and  agreed  to  be  paid  by  St  Raynor  was  7 


per  cent,  on  the  $450  note,  amounting  to 
$157.60,  to  which  should  be  added  $61,  de- 
ducted by  Stull  Bros,  as  their  commission, 
making  $208.50,  or  $16.50  less  than  10  per 
cent  on  the  amount  of  his  loan.  St  Raynor 
paid  the  first  nine  interest  coupons  falling 
due  upon  the  $450  loan,  and  prior  to  the  ma- 
turity of  the  last  coupon  an  agreement  for 
an  extension  of  the  loan  for  five  years  was 
forwarded  to  him  by  Stull  Bros.,  together 
with  renewal  notes  to  be  executed  by  himself 
and  wife.  His  wife  having  died  in  the  mean- 
time, he  erased  her  name  wherever  it  ap- 
peared in  the  renewal  notes  and  agreement, 
signed  them  himself,  and  forwarded  them  to 
Stull  Bros.  On  receipt  of  same  Stull  Bros, 
made  out  and  forwarded  to  blm  a  new  set 
of  notes,  with  the  explanation  that  they  did 
not  like  to  accept  the  notes  forwarded  in 
their  mutilated  form;  but  St  Raynor  refused 
to  execute  the  new  set  and  some  time  there- 
after a  suit  was  brought  In  the  county  court 
of  Lancaster  county  on  the  interest  conpon 
last  falling  due  on  the  $450  mortgage  and  on 
the  interest  coupons  which  had  then  matured 
upon  the  renewal  of  the  loan,  and  Judgment 
was  entered  against  St.  Raynor  In  that  court 
for  $106.75,  with  costs  of  suit  The  district 
court  held  that  no  recovery  could  Jbe  had  upon 
these  coupons  In  the  foreclosure  proceedings 
because  of  this  action  at  law,  but  that  the 
mortgage  Itself  mlgbt  be  foreclosed.  St. 
Raynor  set  up  the  action  at  law  as  a  bar  to 
the  foreclosure  proceedings  upon  the  orig- 
inal mortgage;  and,  while  we  think  that  this 
plea  was  good  under  the  authority  of  Mich- 
igan Trust  Company  v.  The  City  of  Red 
Cloud  (Neb.)  96  N.  W.  140,  still,  as  the  de- 
fendant did  not  appeal  from  the  Iiolding  of 
the  court,  he  must  be  considered  to  have  ac- 
quiesced therein,  and  cannot  now  have  the 
benefit  of  such  plea. 

We  therefore  rpcommend  that  the  case  be 
remanded  to  the  district  court,  with  direc- 
tions to  enter  a  decree  foreclosing  the  mort- 
gage, but  not  to  include  In  such  decree  the 
amount  due  upon  the  interest  coupons  upon 
which  suit  was  brought  In  Lancaster  county. 

KIRKPATRICE.  O.,  concnm. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  reversed;  that 
the  case  be  remanded  to  the  district  court 
with  directions  to  enter  a  decree  foreclosing 
the  mortgage,  but  not  to  include  in  such  de- 
cree the  amount  due  upon  the  interest  cou- 
pons upon  which  suit  was  brought  in  Lan- 
caster county. 
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THOMAS  T.  JANESOFSKT  et  al. 
(Supreme  Court  of  Nebraska.    Not.  5,  1903.1 

APPEAL— REVIEW— SXTFFICIENCT  OF  EVIDENCE. 

1.  Where  the  sole  question  inTolved  in  an  ap- 
peal is  the  sufficiency  of  the  eridence  to  sustain 
a  finding  of  fact  by  the  trial  court,  the  judg- 
ment will  be  affirmed,  if  the  eyidence  is  legal^r 
sufficient  to  sustain  the  finding. 

2.  Evidence  examined,  and  found  sufficient  to 
sustain  the  finding  and  judgment  of  the  trial 
court. 

CommlaslonerB'  Opinion.  Department  No. 
5.  Appeal  from  District  Court,  Custer  Coun- 
ty; Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Thomas  against  Joseph 
Janesofsky  and  others.  EYom  the  Judgment 
the  Omaha  Cattle  Loan  Company  appeals. 
Affirmed. 

James  H.  Macomber,  for  appellant.  -N.  T. 
Gadd,  Martin  Langdon,  Kennedy  &  Learned, 
and  Alpha  Morgan,  for  appellee. 

KIRKPATRIGK,  C.  This  action  was  In- 
stituted in  the  district  court  of  Custer  coun- 
ty by  J.  W.  Thomas,  plalntifC,  against  Jo- 
seph and  Theresa  Janesofsky,  the  Omaha 
Cattle  Loan  Company,  and  Alexander  Sloan, 
defendants;  the  object  and  prayer  of  the 
petition  being  the  foreclosure  of  a  mortgage 
held  by  Thomas  upon  certain  real  estate 
owned  by  the  Janesofskys.  The  Omaha  Cat- 
tle Loan  Company  filed  an  answer  and  cross- 
petition,  admitting  that  the  Thomas  mort- 
gage was  a  first  and  valid  lien  on  the  prop- 
erty described  In  bis  petition,  and  alleged 
that  on  April  18,  1900,  the  defendants  Jane- 
sofsky were  indebted  to  the  loan  company 
upon  two  promissory  notes — one  dated  No- 
vember 4,  1899,  for  $1,899.76,  due  March  23, 
1900,  which  note  was  made  payable  to  Gil- 
crest,  Hanna  &  Co.,  and  by  them,  shortly 
after  Its  execution,  before  maturity,  and  in 
the  regular  course  of  business,  assigned  to 
the  company.  The  other  note,  dated  Septem- 
ber 20,  1899,  for  $11,193.86,  was  executed  by 
Joseph  Janesofsky  and  one  Peter  Janesof- 
sky, payable  to  Gllcrest,  Hanna  &  Co.,  and 
also  assigned  to  the  company,  which  was  the 
owner  thereof  on  April  18,  1900.  On  the 
note  dated  September  20,  1899,  there  had 
been  a  payment  by  Joseph  Janesofsky  of 
$1,787.80,  and  on  April  18,  1900,  both  notes 
were  due,  and  the  Janesofskys,  defendants, 
desired  an  extension.  It  is  alleged  that  the 
company  then  agreed  with  the  defendants 
that,  if  they  would  secure  the  notes  by  a 
mortgage  on  their  real  estate,  an  extension  of 
six  months  would  be  granted,  to  which  the 
defendants  agreed;  that  on  that  date  Jo- 
seph Janesofsky  executed  renewal  notes  for 
the  two  notes  mentioned  for  the  amount  then 
due  on  each,  dating  both  notes  back  to  the 
date  of  the  maturity  of  the  old  notes,  ex- 
tending the  time  for  payment  six  months, 
making  the  notes  payable  to  Gllcrest,  Hanna 
&  Co.;  the  new  notes  being  assigned  and  In- 
dorsed to  the  company.  It  is  alleged  that  on  the 


date  of  this  transaction  tbe  Janesofskys  gave 
their  promissory  note  for  $11,823.96,  being 
the  amount  due  upon  the  renewal  notes;  that 
it  was  agreed  that  this  note  should  be  non- 
negotiable,  and  payable  to  the  cattle  loan 
company,  secured  by  a  mortgage  upon  de- 
fendants' real  estate,  and  that  the  real  es- 
tate mortgage  should  be  an  additional  se- 
curity to  that  already  held  by  the  company 
by  virtue  of  chattel  mortgage  on  defendants' 
cattle;  that,  to-  secure  the  note  last  men- 
tioned, the  Janesofskys  executed  to  the  com- 
pany a  mortgage  upon  the  real  estate  al- 
ready incumbered  by  the  mortgage  of  plain- 
tiff, Thomas,  and  also  on  lots  3  and  4  In  sec- 
tion 5,  township  18  north,  of  range  18. 
There  were  other  allegattons  In  the  answer 
and  cross-petition  of  the  company,  not  ma- 
terial herein — an  allegation  that  there  wai 
due  and  unpaid  from  the  defendants  Jane- 
sofsky $6,273.60,  with  Interest;  allegations 
of  default;  and  prayer  for  judgment,  pray- 
ing that  the  company's  claim  under  the  notes 
and  mortgage  may  be  a  second  Uen  on  tiie 
property  so  far  as  it  was  covered  by  the 
Thomas  mortgage,  and  a  first  lien  upon  lots  3 
and  4  in  section  5.  In  their  answer  to  the 
cross-petition;  Mrs.  Janesofsky,  on  ber  be- 
half, alleged  that  she  was  Induced  to  exe- 
cute the  mortgage  on  the  real  estate  describ- 
ed by  the  representations  that  the  company 
would  not  at  any  time  take  from  ber  her 
homestead,  the  mortgage  being  given  only 
to  secure  an  extension  of  time  In  the  pay- 
ment of  their  antecedent  obligation  to  the 
company,  and  that,  relying  upon  this  repre- 
sentation, she  was  Induced  to  sign  the  mort- 
gage. Her  husband,  on  his  behalf,  alleged 
that  the  mortgage  was  executed  especially 
with  reference  to  lots  8  and  4,  section  5,  In 
reliance  on  representations  of  one  Lehmar, 
the  agent  of  the  company,  that  the  company 
would  furnish  com,  or  money  to  buy  com, 
to  feed  the  stock;  and  the  answo'  alleged 
failure  on  the  part  of  the  company  either 
to  furnish  com,  or  money  to  buy  com.  In 
accordance  with  the  agreement  on  Ita  part 
Inducing  the  execution  of  the  mortgage. 
Other  allegations  In  the  answer,  upon  which 
was  based  the  claim  of  the  defendants  Jane- 
sofsky for  a  judgment  of  $7,600  agabist  the 
company,  need  not  be  noticed.  By  the  reply 
of  the  company  to  this  answer,  the  suffi- 
ciency of  the  defenses  alleged  in  the  answer 
was  challenged,  and  a  specific  denial  made 
of  the  several  allegations  of  defense.  Includ- 
ing the  defense  that  the  Janesofskys  were 
Induced  to  execute  the  mortgage  on  the  rep- 
resentation of  the  agent  of  the  company 
that  the  company  would  furnish  them  feed 
for  their  stock. 

The  court  entered  a  decree  giving  to  the 
Thomas  mortgage  priority,  and  making  the 
mortgage  of  the  cattle  loan  company,  the 
foreclosure  of  which  was  decreed,  a  second 
lien  on  the  property  described  In  the  Thomas 
mortgage,  giving  the  cattle  company  a  judg- 
ment against  defendants  Janesofsky  of  $C,- 
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857,  but  finding  ai  a  fact  that  the  Janeaof- 
Bk^B  were  Induced  to  Include  lots  8  and  4 
in  section  6  in  the  mortgage  to  the  company 
by  the  repiesentatlon  that  the  company 
would  furnish  feed  for  the  stock,  and  that 
the  feed  had  not  been  furnished  according 
to  the  agreement,  and  concluded,  as  a  matter 
of  law,  that  the  company  ought  not  to  have 
a  lien  on  lots  8  and  4  in  section  6,  the  title 
to  which  was  quieted  in  the  Janesofskys. 
It  la  this  Judgment  which  is  now  presented 
by  this  appeal,  and  the  sole  question  in- 
▼olred  Is  whether  the  finding  and  Judgment 
by  which  the  company  is  denied  Its  Uen  on 
the  lots  described  as  8  and  4  in  section  6 
are  supported  by  the  evidence. 

From  this  record  It  appears  that  in  the 
latter  part  of  1899  Joseph  Janesofsky  was 
the  owner  of  a  large  number  of  cattle,  and 
tbat  about  that  time  he  executed  a  note  for 
$1,889.76,  and  also  a  note  for  $11,193.85,  both 
payable  to  Gllcrest,  Hanna  &  Co.,  and  se- 
cared  by  a  chattel  mortgage  upon  his  cat- 
tle. These  notes  were  assigned  shortly  after 
their  execution  to  the  cattle  loan  company. 
In  April,  1900,  one  Lehmar,  acting  for  the 
company,  accompanied  by  an  attorney,  call- 
ed upon  the  Janesofskys,  who  desired  an  ex- 
tension of  their  loan,  and  stated  that  if  the 
Janesofskys  would  give  additional  security, 
the  payment  of  the  sums  due  would  be  ex- 
tended fo^  stx  months.  At  that  time  the 
Janesofskys  were  the  owners  of  certain  real 
estate  which  was  Incumbered  by  a  first  mort- 
gage in  favor  of  J.  W.  Thomas.  The  Jane- 
sofskys Indicated  th^  readiness  to  give  a 
second  mortgage  to  the  company  upon  this 
real  estate.  It  appears  that,  in  the  negotia- 
tions that  followed,  the  attorney  who  was 
acting  for  the  comp&ny  discovered  that  there 
stood  of  record  in  the  name  of  the  Janesof- 
skys the  lands  described  in  the  answer  and 
cross-petition  of  the  company,  and  in  the 
decree  as  lots  8  and  4  in  section  5,  which 
were  unincumbered;  and  the  Janesofskys  were 
asked  to  give  a  mortgage  upon  these  lots,  in 
addition  to  a  second  mortgage  upon  the  proi>- 
erty  covered  by  the  Thomas  mortgage.  It  is 
at  this  iwint  In  the  negotiations  where  the 
conflict  in  the  testimony  heard  by  the  trial 
court  begins.  According  to  the  testimony  of 
the  Janesofskys,  when  asked  to  give  a  first 
mortgage  on  these  lots,  Joseph  Janesofsky 
stated  that  he  could  not  give  a  mortgage  up- 
on that  80,  as  the  cattle  were  starving,  and 
he  wanted  to  borrow  money  on  the  land  to 
feed  the  cattle,  and  that,  in  reply  to  this 
statement,  Lehmar,  the  company's  agent,  said 
that,  If  they  would  give  blm  the  land,  he 
would  see  that  they  got  the  com.  On  cross- 
examination,  Joseph  Janesofsky,  In  answer 
to  the  question,  "What  do  you  say  Lehmar 
told  you  about  furnishing  you  com?"  said, 
'•Why,  it  I  would  give  him  the  eighty  acres 
of  land  clear,  he  wonid  famish  me  com,  be- 
cause I  needed  corn  and  had  no  money." 
He  was  also  asked,  "Isn't  it  true  that  what 
Lehmar  said  Is  that  he  was  only  the  col- 


lector of  the  company,  and  that  he  couldn't 
give  you  any  corn;"  and  to  this  he  answered 
"He  said  that  after  the  notes  werfe  signed. 
Q.  Didn't  he  tell  you  that  the  first  day? 
Ans.  No,  sir."  Mrs.  Janesofsky  testified  as 
follows:  "And  then  there  was  eighty  acres. 
They  took  first  mortgage  on  It,  and  Mr.  Leh- 
mar was  to  furnish  the  money  to  buy  com 
so  we  could  feed  the  stock,  or  that  eighty 
acres  wouldn't  have  been  mortgaged  at  all; 
but  he  agreed  to  furnish  the  com,  or  the' 
money  to  get  it,  and  so  I  told  him  if  he  would 
do  that  I  would  sign  it"  Lehmar's  testi- 
mony may  be  snfllclently  indicated  by  the 
following  quotation:  "Q.  What  did  you  say, 
if  anything,  to  them  In  regard  to  furnishing 
com  or  buying  com?  Ans.  If  they  would 
put  that  eighty  acres  of  land  in,  I  would 
when  I  could  get  to  Omaha— I  would  get  to 
Omaha  in  a  week  or  ten  days— I  would  use 
my  best  efForts  to  get  Mr.  Roach,  the  treas- 
urer of  the  Omaha  Cattle  Loan  Company,  to 
advance  them  money  to  buy  the  com.  I  had 
no  authority  to  do  tbat  at  all."  The  attor- 
ney who  was  present  at  this  conversation 
testified:  "The  matter  of  furnishing  com 
was  also  fully  talked  over.  Mr.  Lehmar  ex- 
plained to  Joseph  Janesofsky  that  be  had  no 
authority  whatever  to  make  any  contract, 
and  explained  to  him  the  nature  of  his  con- 
necdon  with  the  company— thai  of  Inspector 
and  collector;  hut  he  did  tell  him  that  bis 
own  personal  view  of  the  matter  was,  it 
would  be  to  the  company's  Interest  to  furnish 
him  com,  or  money  to  buy  corn,  to  feed  the 
hogs,  and  that  he  was  going  to  Omaha  in  a 
few  days— I  think,  right  away— and  would 
present  the  matter  to  the  company,  and  use 
his  Influence  to  have  them  furnish  some  com, 
or  money  to  buy  it,  but  explained  to  him 
fully  that  he  could  make  tao  contract  that 
would  bind  the  company  to  do  so,  and  asked 
him  if  be  understood  it,  and  he  said  he  did. 
I  think  if  Mr.  Lehmar  explained  that  once, 
be  did  a  half  dozen  times,  that  day."  T&e 
witness  also  stated  that  he  explained  with 
equal  fullness  the  nature  of  the  transaction 
to  Mrs.  Janesofsky,  who,  it  appears,  was 
somewhat  deaf. 

This  is  substantially  all  of  the  evidence  in 
the  record  which  has  any  bearing  upon  the 
single  question  whether  the  Janesofskys  gave 
the  mortgage  on  lots  3  and  4,  relying  on  rep- 
resentations by  the  company's  agent  that,  if 
they  did  so,  the  company  would  furnish  corn, 
or  money  to  buy  com.  The  claim  of  the 
company  is  that  this  evidence  is  Insufficient 
to  sustain  the  court's  finding  and  Judgment 
We  have  read  the  entire  record  with  a  view 
of  arriving  at  an  independent  conclusion 
with  reference  to  this  deputed  matter  In  the 
testimony,  and  fail  to  discover  upon  what 
ground  the  Judgment  can  be  reversed.  With 
reference  to  the  nature  of  the  representa- 
tions made  by  Lehmar,  there  could  scarcely 
be  a  more  sharply  deflned  conflict  The  tes- 
timony of  the  two  witnesses  for  the  company 
Is  no  less  certain,  definite,  and  spec*"-  **"^* 
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Lehmar  disavowed  authority  to  make  a  spe- 
cific promise  that.  If  the  mortgage  were  giv- 
en, the  com  would  be  furnished  hy  the  com- 
pany, than  is  the  testimony  of  the  Janesof- 
skys  that  Lebmar  stated  specifically  that.  If 
the  mortgage  were  given,  the  company  would 
furnish  the  com,  or  money  to  buy  it  To 
reverse  this  judgment  would  involve  on  the 
part  of  tiiis  court  the  categorical  statement 
that  the  trial  court  should  have  credited  the 
-  testimony  of  the  company's  witnesses,  and 
should  have  discredited  that  of  Mr.  and  Mrs. 
Janesofsky.  In  order  to  do  this,  It  would 
be  necessary  to  Invoke  some  principle  or 
rule  governing  the  consideration  of  cases  in 
appellate  tribunals  which  would  require  that 
the  finding  of  fact  by  the  trial  court  be  dis- 
turbed. It  is  solely  a  question  of  credi- 
bility. It  is  true  that  an  appellate  court,  be- 
fore whom  all  the  evidence  is  i^resented  in 
written  form,  can  nevertheless  take  into  con; 
sideratioD  the  interest  which,  from  the  whole 
record,  a  witness  whose  testimony  is  con- 
tradicted may  appear  to  have  in  the  event 
of  the  suit,  and  thus,  with  reasonable  assur- 
ance of  correctness,  acquire  a  notion  as  to 
the  amount  of  credence  to  be  placed  in  sncb 
testimony.  But  herein  the  witnesses  for  the 
company's  contention  are  the  agent  who  con- 
ducted the  transaction  for  the  company,  and 
one  who  either  at  that  time,  or  immediately 
subsequent  thereto,  became  the  employed  at- 
torney of  the  company,  while  the  testimony 
for  the  Janesofskys'  contention  is  confined  to 
the  two  persons  whose  property  is  depend- 
ent upon  the  issue  of  this  suit.  We  can  ac- 
cordingly get  no  light  from  a  consideration 
of  the  relative  bias  of  the  witnesses,  as  in- 
fluenced by  their  interest  in  the  controversy. 
Furthermore,  a  witness'  demeanor  on  the 
stand,  and  many  other  circumstances,  go 
very  far  to  a  determination  of  his  credibility; 
but  unfortunately  these  circumstances,  for 
the  most  part,  are  cognizable  only  to  those  in 
the  physical  presence  of  the  witness,  and  no 
means  have  yet  been  successfully  employed 
for  preserving  a  record  of  them  for  the  edifi- 
cation of  the  appellate  tribunal.  Such  a 
tribunal  would  therefore  be  groping  in  the 
dark,  and  the  chances  of  doing  exact  justice 
would  doubtless  be  largely  overbalanced  by 
the  chances  of  doing  great  injustice,  should 
appellate  tribunals  undertake,  in  cases  like 
that  at  bar,  to  say  that  the  trial  court  erred 
in  believing  one  witness,  and  in  disbelieving 
another,  on  a  matter  in  dispute  material  to 
the  decision.  It  is  suggested  by  the  company 
that  it  is  highly  improbable  that  the  agent 
of  the  company  would  have  made  an  indefi- 
nite promise  to  give  an  indefinite  amount  of 
corn  or  money  for  q^a  indefinite  period.  But 
we  think,  from  the  evidence,  the  promise 
made,  according  to  the  testimony  of  the  Ja- 
nesofskys, was  not  so  wholly  indefinite,  but, 
upon  a  fair  construction  of  their  testimony.  It 
meant  enough  corn  to  feed  the  stock  for  the 
period  of  time  during  which  the  debt  was 
•till  to  ran.    Upon  the  whole  record,  we  can- 


not say  that  It  is  more  or  less  probable  that 
the  one  or  the  other  version  is  the  tme  one. 
It  appears  tliat  the  Janesofskys  bad  said 
nothing  about  their  ownership  of  this  unin- 
cumbered 80,  and  that  tlirongh  the  diligence 
of  the  company's  attorney  it  was  discovered 
by  a  search  of  the  records;  that,  when  con- 
fronted with  the  statement  that  he  owned  it, 
be  clearly  indicated  his  unwillingness  to  se- 
cure the  desired  extension  by  mortgaging  it 
and  could  not  be  Induced  to  give  a  mortgage 
on  it  until  some  sort  of  a  promise  was  made. 
To  tills  extent  both  parties  agree.  The  ex- 
act representation  cannot  be  ascertained, 
clouded  as  the  testimony  is  with  conflict  and 
there  is  no  alternative  but  to  give  credence 
to  that  of  one  or  the  other.  So,  In  deter- 
mining this  question,  we  are  persuaded  that 
the  trial  court's  decision  is  not  subject  to 
reasonable  Impeachment.  The  Janesofskys 
were  under  neither  moral  nor  legal  obliga- 
tions to  give  a  mortgage  on  the  onincom- 
bered  land,  and,  if  induced  to  do  so  by  a 
promise  of  the  company  wtiich  it  never  ful- 
filled, it  ought  not,  in  equity,  to  be  given  a 
lien  on  the  land. 

It  follows  from  what  has  been  said  that 
the  judgment  of  the  trial  conrt  should  be 
affirmed,  and  It  ia  recommended  that  the 
same  be  done. 


PER  CT7RLA.M.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  Is  ordered  that  the  judg- 
ment of  the  District  Court  be  affirmed. 


VAN  AUKEN  v.  MIZNER  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  5,  1903.) 

APPBAL— BILL  OF   EXCEPTIONS— REHBARING— 
WHEN  GRANTED— AMENDED  ANSWER. 

1.  This  conrt  will,  on  its  own  motion,  refuse 
to  consider  a  document  appearing  in  the  record 
and  purporting  to  l>e  a  bill  of  exceptions,  but 
in  no  way  authenticated  as  such  by  the  ea- 
tificate  of  the  clerk  of  the  lower  court 

2.  Being  a  question  of  practice,  the  many 
former  decisions  of  this  conrt  adjudicatinjc  this 
question  will  he  adhered  to  without  critical  in- 
vestigation of  the  grounds  on  wliich  they  rest. 

3.  A  rehearing  will  not  be  allowed  because  of 
technical  defects  in  the  record  not  urged  by 
counsel  upon  the  hearing;  but  when  a  rehear- 
ing has  been  allowed  because  of  doubt  of  the 
correctness  of  the  decision  on  the  questions  de- 
termined, the  cause  stands  for  hearing  as 
though  no  former  decision  had  l>eeD  made,  and 
the  court  will  not  consider  papers  appearing 
with  the  transcript  but  not  authenticated  as  a 
part  of  the  record. 

4.  If,  after  the  issues  are  made  up  in  the 
lower  court  by  petition,  answer,  and  reply,  an 
amended  answer  is  filed  containing  allegations 
not  denied  by  the  reply,  and  the  cause  Is  tried 
in  the  lower  court,  and  presented  in  tills  conrt 
on  the  theory  that  the  reply  stands  as  a  reply 


V  1.  See  Appeal  and  Error,  vol.  t.  Cent  Dig.  i  mt 
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to  the  amended  answer,  it  will  be  so  cousidered 
bj  tUa  court. 
(Syllabus  by  the  Court) 

Motion  for  Behearing.    Overruled. 
For  former  opinion,  see  90  N.  W.  637,  98  M. 
W.  1121. 

P.  I.  P'oss,  B.  V.  Kohout,  and  R.  D.  Brown, 
for  appellants.  A.  S.  Sands,  E.  M.  Palmer, 
and  Frank  H.  Wooda,  for  appellee. 

SEDGWICK,  J.  Upon  thia  motion  for  re- 
bearing  It  is  insisted  that  the  opinion  of  the 
commissioner  to  the  effect  that  the  document 
pnrporting  to  be  a  bill  of  exceptions  cannot 
be  considered  upon  this  appeal,  because  the 
same  la  not  snffldently  Identified  by  the  cer- 
tificate of  the  clerk  of  the  district  court, 
oogbt  not  to  be  adhered  to. 

It  is  suggested  that  in  the  case  of  Wax  y. 
State,  43  Neb.  19,  61  N.  W.  117,  this  court, 
after  holding  that  such  a  certificate  is  indis- 
pensably necessary,  still  examined  the  bill 
of  excepttons  In  that  case,  although  not  prop- 
erly certified,  because  no  objection  had  been 
made  thereto  by  motion  to  quash  or  other- 
wise, and  passed  upon  the  sufficiency  of  the 
erldence  to  support  the  verdict    The  same 
thing  was  done  by  this  court  in  a  similar 
case.    Ghilderson  y.  Cbllderson,  47  Neb.  162, 
66  N.  W.  281.    These  cases  would  seem  to 
fmrnish  some  snpport  to  this  argument  of  the 
appellants  if  the  contrary  doctrine  was  not 
to  thoroughly  established  by  other  decisions 
of  this  court  which  hold  the  contrary  doc- 
trine.   The  forty-seventh  volume  of  the  Be- 
ports  alone  contains  at  least  seven  of  these 
cases.    In  Felber  v.  Gooding,  47  Neb.  38,  66 
N.  W.  39;   Cbllderson  v.  Clillderson,  47  Neb. 
162,  66  N.  W.  281;  First  Nat  Bank  v.  Cass 
County,  47  Neb.  172,  66  N.  W.  300;  Romberg 
T.  Hedlger,  47  Neb.  201,  66  N.  W.  283;  Wood 
M.  &  R.  Co.  V.  Gerhold,  47  Neb.  397,  66  N. 
W.  588;   Andres  v.  Eridler,  47  Neb.  685,  66 
N.  W.  649:    and  Sleberllng  v.  Fletcher,  47 
Neb.  847,  66  N.  W.  839-lt  Is  held  that  an 
nnauthentlcated  document  purporting  to  be 
a  bill  of  exceptions  need  not  be  examined 
by  the  coturt     In  Chicago  Lumber  Co.  v. 
Benjamin,  ISO  Neb.  143,  69  N.  W.  769,  and 
Gray  v,  Klbllng,  51  Neb.  727,  71  N.  W.  720, 
it  is  held  that  a  dociuuent  not  duly  authenti- 
cated by  the  clerk  as  the  bill  of  exceptions 
"is  not  before  us  for  Inspection."    In  Reuther 
T.  Zlmbleman,  60  Neb.  165,  69  N.  W.  837, 
rach  a  document  Is  said  to  be  "not  availa- 
ble."    In  German   Nat   Bank  v.   Terry,  48 
Neb.  863,  67  N.  W.  856,  it  Is  held  that  an  un- 
anthentlcated  document  "cannot  be  consid- 
ered" as  a  bill  of  exceptions,  and  In  Union 
Padflc  B.  Co.  V.  Thome,  61  Neb.  472,  70  N. 
W.  1119,  that  "it  must  be  disregarded,"  and 
in  Royse  v.  State  Nat  Bank,  50  Neb.  16,  69 
N.  W.  301,  that  "the  court  cannot  review  the 
evidence."    The  observance  of  the  rule  has, 
no  doubt.  In  many  cases  deprived  litigants 
ot  a  hearing  In  this  court,  and  It  is  always 
with   reluctance    that    a    reviewing    court, 


through  the  observance  of  technical  rales, 
declines  to  hear  the  merits  of  a  controversy 
that  is  brought  before  It;  but  In  this  case 
we  are  constrained  to  adhere  to  the  former 
Judgment,  not  only  by  the  many  prior  de- 
cisions of  this  court  referred  to,  but  also  by 
the  fact  that  the  rule  so  established  Is  not 
without  reason  for  Its  foundation,  as  well  as 
precedents  from  other  Jurisdictions. 

Under  the  former  practice,  when  cases 
were  brought  to  this  court  by  proceedings  in 
error,  the  bill  of  exceptions,  after  having 
been  allowed  by  the  court  and  duly  filed, 
and  so  becoming  a  part  of  the  record  In  the 
case,  was  copied  in  full  by  the  clerk  In  mak- 
ing his  transcript  of  the  record  which  form- 
ed the  basis  of  the  proceedings  in  error  in 
this  court  By  the  statute  of  1881  (Laws 
1881,  p.  204,  &  28)  it  was  provided  that  a 
party  desiring  to  remove  a  cause  to  this 
court  by  proceedings  In  error  might  use  the 
original  bill  of  exceptions,  the  purpose  ap- 
parently being  to  avoid  the  extra  expense  of 
procuring  a  copy  thereof;  and  it  was  further 
provided  that  in  such  case  the  clerk  in  his 
certificate  to  his  transcript  should  certify 
that  the  original  bill  of  exceptions  was  at- 
tached. Instead  of  certifying  that  the  tran- 
script Included  a  copy  of  such  bill. 

Many  of  the  cases  above  referred  to  were 
brought  to  this  court  under  that  statute,  and 
the  certificate  of  the  clerk  not  showing,  either 
that  the  bill  of  exceptions  had  -been  copied 
In  the  transcript  according  to  the  former 
practice,  or  that  the  original  bill  ot  excep- 
tions had  been  attached  to  the  transcript,  as 
might  be  done  under  the  present  statute,  and 
there  being  no  authentication  of  the  bill  of 
exceptions  as  the  original  bill,  it  was  con- 
sidered that  such  purported  bill  of  excep- 
tions was  "a  mere  fugitive"  In  the  record, 
and  the  same  rule  would  apply  to  it  as  would 
be  applied  to  any  other  paper  that  might  be 
found  In  the  record,  and  was  not  by  any  cer- 
tiflcate  of  the  clerk.  Identified  as  any  part  of 
the  record.  If  the  clerk  certified  upon  the 
transcript  that  It  contained  a  true  copy  of 
the  original  pleadings  in  a  case,  but  made  no 
mention  of  any  motion  or  demurrer,  and  a 
paper  should  be  found  in  the  record  which 
purported  upon  its  face  to  be  a  motion  or  Je- 
murrer,  and  was  not  authenticated  or  Iden- 
tified by  the  clerk  as  an  original  paper  In  the 
case,  or  a  copy  thereof,  such  supposed  mo- 
tion or  demurrer  could  not  be  considered  by 
the  reviewing  conrt  This  is  the  uniform 
doctrine  of  reviewing  courts,  and  the  statute 
referred  to  applies  this  rule  to  bills  of  excep- 
tions. The  fact  that  the  bill  has  been  allow- 
ed and  settled  by  the  Judge,  and  has  his  sig- 
nature attached  thereto  showing  such  allow- 
ance, is  not  a  compliance  with  the  statute  in 
question. 

The  statute  applies  with  no  less  force  to 
actions  brought  to  this  court  by  appeal.  The 
statute  providing  for  such  apijeals  requires 
the  appellant  to  file  with  this  court  a  certi- 
fied transcript  containing  the  evidence;  and 
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the  statute  of  1881,  In  authorizing  the  use  of 
the  bill  of  exceptions  In  such  cases,  does  not 
change  the  rule  making  the  evidence  an  es- 
sential part  of  the  record  In  cases  brought 
to  this  court  by  appeal  In  Schuyler  v.  Han- 
na,  28  Neb.  601,  44  N.  W.  731,  11  li.  R.  A. 
321,  It  was  held  that  an  appeal  to  this  court 
might  be  taken  upon  a  transcript  which  con- 
tained the  Judgment  appealed  from,  although 
It  did  not  contain  the  evidence,  modifying 
Jefferson  Ck).  v.  Saxon,  10  Neb.  14,  4  N.  W. 
309,  and  apparently  some  earlier  decisions  of 
this  court:  but  this  does  not  weaken  the  force 
or  application  of  the  statute  which  requires 
the  clerk  of  the  court  to  authenticate  the 
original  bUI  of  exceptions  when  the  same  is 
not  copied  into  or  identified  by  his  transcript 
The  case  of  Yates  v.  Kinney,  23  Neb.  648,  37 
N.  W.  590,  Is  expressly  overruled  In  Romberg 
T.  Fokken,  47  Neb.  198,  66  N.  W.  282,  and  Is 
necessarily  overruled  in  the  many  other  de- 
cisions above  referred  to,  as  also  are  some 
others  of  the  earlier  cases  which  apparently 
held  a  different  doctrine. 

2.  The  appellants  urge  that  this  court 
ought  not  to  have  vacated  the  first  ludgment 
because  of  the  defective  certification  of  the 
bill  of  exceptions,  and  that  after  having  done 
so,  the  case  having  again  been  argued  on  its 
merits,  the  court  ought  not,  on  its  own  mo- 
tionl  to  refuse  to  consider  the  bill  of  excep- 
tions. Bnt  the  rehearing  was  not  granted  be- 
cause of  defective  certification  of  the  bUl 
of  exceptions,  but  because  of  grave  doubts 
upon  the  questions  therein  determined,  and, 
after  the  rehearing  had  been  allowed  for 
that  reason,  the  case  stood  for  hearing  be- 
fore this  court  as  though  no  former  decision 
had  been  made  therein. 

3.  It  is  also  strenuously  Insisted  by  the  ap- 
pellants that  another  hearing  should  now  be 
granted  because.  If  the  bill  of  exceptions  be 
stricken  from  the  record,  the  judgment  of 
the  lower  court  is  not  supported  by  the 
pleadings.  The  record  discloses  that  after 
the  issues  liad  been-  made  up  in  the  lower 
court  by  petition,  answer,  and  reply,  the  de- 
fendants therein  amended  their  answer,  and 
added  allegations  which,  if  sustained,  would 
entitle  the  defendants  to  a  decree  in  their 
favor.  No  further  reply  was  filed  by  the 
plaintiff,  and  it  is  insisted  that  these  addi- 
tional allegations  of  the  answer  were  there- 
fore confessed  by  the  pleadings.  This  con- 
tention cannot  be  sustained,  because  the  is- 
sues were  manifestly  tried  in  the  lower  court 
upon  the  theory  that  the  allegations  and  gen- 
eral denial  ot  the  plalntifTs  reply  applied  to 
the  amended  answer,  and  that  the  allega- 
tions of  the  answer  were  therefore  denied  by 
the  pleadings.  The  parties  having  so  tried 
the  case  in  the  lower  court,  and  having  sub- 
mitted it  to  this  court  upon  that  theory,  the 
rule  is  a  familiar  one,  and  has  often  been 
declared  by  this  court,  that  the  pleadings 
will  be  so  considered  here. 

The  motion  for  rehearing  is  overruled. 


ANDREWS  et  al.  v.  LILLIAN  IRR.  00. 

(Supreme  Court  of  Nebraska.    Nov.  5,  1903.) 

IRRIGATION   DISTRICT-BOUNDARIES— DSTACH- 

INQ  LANDS-PETITION— POWKHS  , 

OF  DIRECTORS.  ! 

1.  An  order  of  the  county  board  establishing 
and  defining  the  boundaries  of  an  irrigation  dis- 
trict in  pursuance  of  the  provisions  of  section  2, 
art.  3,  c.  93a,  Comp.  St.  1903,  is  condosive,  at 
least  in  a  collateral  proceeding,  on  the  ques- 
tion -n'liether  the  lands  included  therein  will  be 
benefited  by  irrigation  by  the  system  therein 
contemplated;  aliter,  on  the  qnestion  whether 
any  ot  such  lands  cannot,  from  some  natural 
cause,  be  in-igated  thereby. 

2.  After  an  irrigation  district  has  been  duly 
organized,  the  statutory  procedure  prescribed  in 
said  chapter  for  detachmg  lands,  other  than 
those  which  cannot  from  some  natural  cause  be 
irrigated,  is  exclusive. 

3.  An  allef^tion  In  a  petition  to  the  effect 
that  lands  are  low,  wet,  and  swampy,  totally 
unfit  for  irrigation,  and  require  drainage  of  the 
water  naturally  standing  thereon,  before  the 
same  can  be  farmed,  is,  as  against  a  general 
demurrer,  equivalent  to  an  allegation  that  surh 
lands,  from  some  natural  cause,  cannot  be  ir^ 
rigated. 

4.  Petition  examined,  and  held  to  state  a 
cause  of  action. 

6.  The  board  of  directors  of  an  irrigation  dis- 
trict may  acquire  by  purchase  or  condemnation 
all  lands  necessary  for  the  construction,  use, 
maintenance,  repair,  and  improvement  of  its 
canals. 

(Syllabus  by  the  Court) 

On  application  for  rehearing.    Reversed. 

HOLGOMB,  J.  This  case  Is  before  us  on 
rehearing.  The  former  opinion  is  reported 
in  92  N.  W.  612. 

It  appears  from  the  petition  that  the  de- 
fendant is  an  irrigation  district  organized 
and  acting  imder  the  provisions  of  chapter 
93a,  Comp.  St  1908,  relating  to  irrigaUon, 
and  that  the  plaintiffs  are  the  owners  of  cer- 
ts in  lands  lying  within  its  boundaries;  that 
said  lands  "are  low,  wet,  swampy  lands,  ly- 
ing near  the  river,  and  totally  unfit  for  Irriga- 
tion, and  each  and  all  of  said  tracts  must 
have  the  water  naturally  standing  thereon 
drained  off,  by  means  of  ditches,  before  the 
same  can  be  farmed,  and  said  lands,  and  each 
and  every  part  thereof,  are  so  situated  that  It 
will  be  a  great  and  irreparable  damage  and 
injury  to  the  same,  and  to  the  several  own- 
ers thereof,  for  the  defendant  to  run  water 
over,  across,  and  upon  the  same,  or  any  part 
thereof,  which  defendant  threatens.  Intends, 
and  is  about  to  do,  and  will  do  unless  re- 
strained by  process  of  this  court";  that  the 
defendant  has  caused  taxes  to  be  levied 
against  the  lands  for  irrigation  purposes, 
which  now  stand  of  record  as  an  apparent 
lien  against  the  same^  and  as  a  cloud  on  the 
plaintiff's  title  thereto;  "that  a  large  majori- 
ty of  the  electors  of  defendant  irrigation 
district  are  opposed  to  letting  the  abore-de- 
scrlbed  lands,  or  any  portion  thereof,  to  be 
set  out  of  said  irrigation  district  defendant 
and  would  and  will,  if  permitted  so  to  do, 
vote  against  allowing  said  lands,  or  any  part 
thereof,  being  set  out  of  said  district,  and 
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a  large  amount  of  tbe  bonds  of  said  district, 
defendant,  have  been  issued,  and  some  of 
them  have  been  sold,  and  are  In  the  hands  of 
Innocent  purchasers;  that  each  and  all  of 
the  holders  of  said  bonds  are  opposed  to  al- 
lowing or  permitting  said  lands,  or  any  part 
thereof,  to  be  set  out  of  said  district,  defend- 
ant, and  none  of  the  holders  of  said  bonds 
will  consent  that  said  lands  may  be  set  out 
of  said  district,  and  plalntUfs  haye  no  ade- 
quate remedy  at  law."  The  relief  asked  is 
that  the  lands  be  detached  from  said  district; 
that  the  defendant  be  enjoined  from  levying 
taxes  against  them  for  irrigation  purposes, 
from  collecting  those  already  levied,  and 
from  flowing  water  over  said  land.  A  de- 
uurrer  to  the  petlti(m  was  sustained,  and 
the  suit  dismissed.    The  plaintlfTs  appeal. 

By  the  former  opinion  the  plaintiffs  were 
denied  any  relief  on  the  ground  that  sections 
46,  53,  art.  8,  c.  93a,  Comp.  St.  1903,  entitled 
"Water  Rights  and  Irrigation,"  provide  an 
exclusive  method  of  procedure  by  which  non- 
irrigable  lands  may  be  withdrawn  or  ex- 
cluded from  a  district;  that  in  no  event,  un- 
til a  petition  has  been  presented  to  an  irriga- 
tion district  board,  and  acted  upon  In  the 
manner  provided  by  the  act  referred  to,  can 
parties  complaining  be  heard  in  a  court  of 
equity  for  the  purpose  of  having  segregated 
from  such  irrigation  district  lands  alleged  to 
be  nonirrlgable.  The  conclusion  we  there 
reached  was  to  the  effect  that  all  lands  in- 
cluded within  the  boundaries  of  the  Irriga- 
tion district,  when  once  established,  could 
be  excluded  or  taken  therefrom  only  by  pe- 
tition to  the  district  board  after  a  vote  upon 
the  question,  and  with  the  consent  of  bond 
owners,  where  district  irrigation  bonds  had 
been  Issued  and  disposed  of.  A  further  con- 
sideration of  the  question  leads  to  the  con- 
clusion that,  as  to  nonirrlgable  lands  lying 
within  the  boundaries  of  an  irrigation  dis- 
trict, the  provisions  of  the  sections  referred 
to  In  the  former  opinion  can  have  no  applica- 
tion. Section  2,  art  3,  c.  93a,  Comp.  St. 
1903,  provides  for  the  filing  of  a  petition  for 
the  organization  of  an  irrigation  district 
with  the  county  board;  for  notice  of  a  hear- 
ini;  thereon  and  for  such  hearing;  for  chan- 
!!es  in  the  proposed  boundaries;  that  no  land 
shall  be  Included  therein  that  would  not,  In 
the  opinion  of  the  board,  be  benefited  by  Irri- 
gation therefrom;  that  upon  a  hearing  of  such 
petition  the  board  shall  establish  and  de- 
flne  the  botmdaries  of  the  pr(H>08ed  district; 
for  notice  of  an  election  to  determine  wheth- 
er such  district  shall  be  organized.  Section 
3,  Id.,  provides  for  the  holding  of  such  elec- 
tion, the  canvass  of  the  votes,  and  the  or- 
ganization of  the  district  by  the  county  board, 
in  case  a  majority  of  the  votes  cast  are  for 
its  organization.  Sections  4  to  8,  inclusive, 
provide  generally  for  the  election  of  an  as- 
sessor, treasurer,  and  board  of  dlrefMors  for 
such  districts,  and  section  9  defines  the  gen- 
eral powers  and  duties  of  such  officers.  Sec- 
tlSB  13  authorizes  the  Issuance  of  bonds  by 
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an  irrigation  district,  and  section  15  pro- 
vides that  such  bonds,  and  the  interest  there- 
on, shall  be  paid  by  revenue  derived  from  an 
annual  assessment  on  the  real  property  of 
the  district,  which  shall  be  and  remain  liable 
to  be  assessed  for  the  payment  of  such  bonds. 

We  now  come  to  the  procedure  prescribed 
by  said  chapter  for  detaching  lands  from  an 
organized  district  Section  47n  provides  that 
the  owner  or  owners  in  fee  of  one  or  more 
tracts  of  land  constituting  a  portion  of  any 
such  district  may  file  with  the  board  of  di- 
rectors of  the  district  a  petition  praying 
that  such  tracts  may  be  excluded  from  the 
district.  Section  48  provides  for  the  publica- 
tion of  notice  of  the  filing  of  such  petition, 
and  section  49  for  the  hearing  thereon. 
Sections  50  and  61  are  as  follows: 

"The  board  of  directors.  If  they  deem  it 
not  for  the  best  interests  of  the  district  that 
the  lands  mentioned,  in  the  petition,  or  some 
portion  thereof,  shonld  be  excluded  from  said 
district,  shall  order  that  said  petition  be  de- 
nied; but  if  they  deem  It  for  the  best  in- 
terest of  the  district  that  the  lands  mention- 
ed In  the  petition,  or  some  portion  of  them 
be  excluded  from  the  district  and  If  no  per- 
son interested  In  the  district  show  cause  In 
writing  why  the  said  lands  or  some  portion 
thereof  should  not  be  excluded  from  the  dis- 
trict, or  if  having  shown  cause,  withdraws 
the  same,  and  also  If  there  is  no  outstanding 
bonds  of  the  district,  then  the  board  may  or- 
der the  lands  mentioned  in  the  petition,  or 
some  defined  portion  thereof,  be  excluded 
from  the  district." 

"If  there  be  outstanding  bonds  of  the  dis- 
trict then  the  board  may  adopt  a  resolution 
to  the  effect  that  the  board  deems  it  to  the 
best  interest  of  the  district  that  the  lands 
mentioned  in  the  petition,  or  some  portion 
thereof,  should  be  excluded  from  the  district. 
The  resolution  shall  describe  such  lands  so 
that  the  boundaries  thereof  can  be  readily 
traced.  The  holders  of  such  outstanding 
bonds  may  give  their  assent  in  writing  to 
the  effect  that  they  severally  consent  that 
the  board  may  make  an  order  by  which  the 
lands  mentioned  In  the  resolution  may  be 
excluded  from  the  district.  The  assent  may 
be  acknowledged  by  the  several  holders  of 
such  bonds  in  the  same  manner  and  form 
as  is  required  in  case  of  a  conveyance  of 
land,  and  the  acknowledgment  shall  have  the 
same  force  and  effect  as  evidence  as  an  ac- 
knowledgment of  such  conveyance.  The  as- 
sent must  be  filed  with  the  board  and  must 
be  recorded  in  the  minutes  of  the  board;  and 
said  minutes,  or  a  certified  copy  thereof,  shall 
be  admissible  in  evidence  with  the  same  ef- 
fect as  the  assent;  but  if  such  assent  be  not 
filed,  the  board  shall  deny  and  dismiss  said 
petition." 

Subsequent  sections  provide  for  the  pro- 
cedure in  case  the  assent  of  the  holders  of 
the  bonds  is  given  and  filed  as  provided  in 
the  section  last  above. 

From  an  examination  of  those  portions  of 
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the  act  referred  to,  we  think  It  Is  clear  that 
the  question  whether  a  particular  tract  of 
land  win  be  benefited  by  a  proposed  system 
of  irrigation  is  exclusively  for  the  county 
board  establishing  and  defining  the  bound- 
aries of  such  district  in  accordance  with  the 
provisions  of  section  2,  involving  a  finding 
that  the  lands  included  within  such  bounda- 
ries will  be  benefited  by  the  proposed  sys- 
tem, and  Is  conclusive  on  that  point  upon  the 
owners  of  such  lands,  at  least  In  a  collateral 
proceeding.  Whether  such  order  is  judicial 
or  merely  admlnistratlye  is  a  question,  the 
determination  of  which  Is  not  necessary  to  a 
decision  in  this  case,  and  should  not  be  de- 
cided until  squarely  presented  and  fully  ar- 
gued. But  whether  Judicial  or  administra- 
tive, after  such  order  Is  made,  all  the  debts 
and  obligations  of  the  district  are  Incurred 
on  the  faith  and  credit  of  the  district  as  thus 
organized,  and  thereafter,  whether  any  iwr- 
tion  of  such  lands  shall  be  detached  from 
the  district  Is  made  to  depend,  by  the  ex- 
press provisions  of  the  sections  quoted,  not 
upon  the  whim  of  the  owner,  nor  upon 
whether  they  are  benefited  by  Irrigation,  but, 
very  properly,  on  whether  It  is  for  the  best 
interest  of  the  district,  and  upon  the  con- 
sent of  those  holding  the  obligations  which 
are  a  charge  upon  its  revenues.  From  the 
very  nature  of  the  remedy  offered  by  the  act 
for  detaching  lands  from  an  irrigation  dis- 
trict, it  is  exclusive,  because  the  courts  can- 
not control  the  discretion  given  the  directors 
of  the  district  by  section  50,  nor  Ignore  the 
provisions  of  section  51,  which  makes  the 
consent  of  the  holders  of  the  bonds  of  the 
district  a  condition  precedent  to  detaching 
such  lands.  It  is  clear,  then,  that  the  plaln- 
tifTs  petition  fails  to  state  a  cause  of  action, 
unless  the  allegations  bring  their  lands  with- 
in the  class  which  we  shall  now  proceed  to 
consider. 

Section  49  of  said  chapter  provides  that  in 
no  case  shall  land  which  from  some  natural 
cause  cannot  be  irrigated  be  held  in  any  ir- 
rigation district,  or  taxed  for  irrigation  pur- 
posea  Thus  It  will  be  seen  that  the  act  un- 
der consideration  clearly  distinguishes  be- 
tween land  which  would  not  be  benefited  by 
Irrigation,  and  such  as  from  some  natural 
cause  is  nonirrlgable.  As  already  shown, 
whether  a  particular  tract  of  land  will  be 
benefited  by  a  proposed  system  of  irrigation 
is  a  question  which  the  legislature  has  con- 
fided to  the  county  board.  Whether  a  par- 
ticular tract  of  land  from  some  natural  cause 
cannot  be  irrigated  is  a  question  which  goes 
to  the  Jurisdiction  of  the  county  board  over 
such  tract,  and  may  be  raised  at  any  time 
in  a  proper  case,  because  section  49,  supra, 
expressly  denies  the  Jurisdiction  of  the  coun- 
ty board  to  include  such  land  In  an  irriga- 
tion district,  or  to  tax  it  for  Irrigation  pur- 
poses. Should  such  land  be  Included  within 
the  boundaries  of  an  Irrigation  district,  or 
taxed  for  Irrigation  purposes,  it  would  be  In 
Violation  of  a  plain  provision  of  the  statute. 


That  being  true,  whether  It  should  be  held 
in  such  district,  or  taxed  for  irrigation  pur- 
poses, does  not  depend  on  what  is  for  the 
best  interest  of  the  district,  nor  on  the  con- 
sent of  those  holding  bonds  Issued  by  the 
district,  because  the  statute  is  mandatory 
that  it  should  not  be  thus  held  and  taxed. 
The  statutory  proceedings,  therefore,  to  have 
lands  detached,  which  make  the  question 
whether  they  shall  be  detached,  or  not,  de- 
pendent on  what  is  for  the  best  Interest  of  the 
district,  and  upon  the  consent  of  the  holders  of 
the  district  bonds,  do  not  apply.  It  necessarily 
follows  that  the  former  opinion,  to  the  extent 
It  holds  that  the  statutory  remedy  for  de- 
taching lands  from  an  Irrigation  district  ap- 
plies to  noiilrrigable  lands,  is  erroneous,  be- 
cause, from  the  very  nature  of  the  remedy, 
it  applies  only  to  such  as  may  be  held  in  the 
district,  and  taxed  for  irrigation  purposes 
against  the  will  of  the  owner. 

The  petition  of  the  plaintiffs  in  the  case  at 
bar  was  demurred  to  on  the  ground  that  It 
failed  to  state  facts  sufficient  to  show  that 
the  plaintiffs  were  entitled  to  the  relief  pray- 
ed for.  By  the  demurrer  It  was  admitted 
that  the  lands  sought  to  be  detached  are  Iot. 
wet,  swampy  lands,  totally  unfit  for  Irriga- 
tion, and  which  require  drainage  of  the  wa- 
ter naturally  standing  thereon  before  they 
can  be  made  fit  or  used  for  agricultural  pur- 
poses. This,  we  think,  for  the  purposes  of 
the  demurrer,  Is  equivalent  to  alleging  that 
the  lands  were  nonirrlgable;  that,  from  nat- 
ural causes,  they  could  not  be  Irrigated  by 
the  proposed  system  of  irrigation.  Evident- 
ly the  Legislature  meant  to  exclude  from  the 
irrigation  district,  and  from  taxation  in  sup- 
port thereof,  lands  that  were  not  susceptible 
of  irrigation.  If  within  the  irrigation  dis- 
trict, because  of  the  natural  conformation  of 
the  surface  lands  lay  so  high  as  to  render  it 
impossible  to  conduct  water  thereon  by 
means  of  irrigation  ditches  for  the  irrigation 
of  the  land,  it  would  hardly  be  contende<l 
that  such  land  was  not,  within  the  meaning 
of  the  section  of  the  statute  to  which  di- 
rection has  been  directM,  land  "which  can- 
not from  any  natural  cause  be  irrigated 
thereby,"  and  therefore  could  not  lawfnlly 
be  held  in  such  district,  and  taxed  to  sup- 
port the  system.  Nor  do  we  think  it  can 
be  said  of  the  petition  in  the  case  at  bar. 
when  the  allegations  are  fairly  construed  in 
ruling  upon  its  sufficiency  when  tested  by  a 
general  demurrer,  that  the  lands  descriheil 
therein  are  other  than  nonirrlgable  lands, 
within  the  meaning  of  the  proviso  in  said 
section  48  of  the  irrigation  act. 

The  plaintiffs  also  contend  that  they  are 
entitled  to  an  injunction  restraining  the  de- 
fendant from  flowing  water  over  their  lands. 
We  do  not  think  the  allegations  of  the  peti- 
tion are  sufficient  to  entitle  them  to  such  re- 
lief. Section  10  of  said  chapter  provides 
that  the  board  of  directors  of  an  irrigation 
district  may  acquire  by  purchase  or  con- 
demnation all  lands  and  other  property  nee- 
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essiiry  for  tbe  construction,  tis«,  maintenance, 
repair,  and  improTements  of  its  canals,  etc. 
The  allegations  of  the  petition  are  merely  to 
the  effect  that  the  defendant  district  Intends 
to  flow  water  over  or  across  the  lands  de- 
scribed. There  is  no  allegation  that  they 
intend  to  do  so  unlawfully  or  wrongfully. 
For  aught  that  appears.  It  intends  to  do  so 
lawfully.  In  pursuance  of  tbe  statutory  pro- 
Tision  Just  noticed.  This  court  caiuiot  in- 
dulge the  presumption  that  one  of  Hie  agen- 
cies of  the  state,  organized  for  the  purpose 
of  discharging  a  governmental  function,  In- 
tends to  commit  a  trespass. 

We  therefore,  from  what  has  been  said, 
reach  the  conclusion  that  the  petition  states 
a  cause  of  action,  and  that  the  former  Judg- 
ment of  afSrmance  should  be  vacated,  and 
the  Judgment  of  the  district  court  reversed, 
and  the  cause  remanded  for  further  proceed- 
iuga,  which  Is  accordingly  done.  Reversed 
and  remanded. 


JOHNSON  V.  ANDERSON. 

(Supreme  Court  of  Nebraslca.    Nov.  5,  1903.) 

BANKRUPTCY— ACTION     BY     TRUSTBB— RECOV- 
ERY or  PRGFERBNCB— BVIDENCE— PLBAD- 
ING— AMENDMENT. 

1.  In  an  action  by  a  trustee  in  bankruptcy 
to  recover  the  proceeds  of  the  property  of  the 
bankrupt  paid  over  to  a  creditor  on  a  judgment 
in  completed  attachment  proceedings  in  hts 
Favor  within  fonr  months  of  and  l>efore  the  fil- 
ing of  the  petition  in  banlcruptcy,  it  must  be 
alleged  in  the  petition  that  the  preference  was 
received  by  the  creditor  having  reasonable  cause 
to  believe  that  the  bankrupt  was  insolvent,  and, 
t7  suffering  the  attachment  proceedin);s  and 
judgment  to  be  taken  against  him,  thereby  in- 
tended to  make  a  preference. 

2.  Evidence  examined,  and  found  insufficient 
to  sustain  a  judgment  in  favor  of  the  plaintiff 
nnder  the  provisions  of  subdivision  "f"  of  sec- 
tion 07  of  the  national  bankruptcy  act  of  1898, 
c.  511,  30  Stat.  561  [U.  S.  Comp.  St.  1901,  p. 

aisoiT 

3.  The  trustee  in  bankruptcy  may  recover 
money  paid  by  the  bankrupt  as  a  preference 
only  when  the  person  receiving  it  had  reason- 
able ground  to  believe  that  a  preference  was 
intended. 

4.  Held,  that  the  court,  in  the  ezerdse  of  a 
reasonable  discretion,  properly  refused  to  allow 
the  plaintiff  to  amend  his  petition,  where  the 
amendment  tendered  failed  to  allege  that  the 
defendant,  to  whom  a  payment  was  made  by 
the  insolvent  within  fonr  months  before  the  fil- 
ial; of  the  petition  in  bankruptcy,  had  reason- 
able ground  to  believe  that  by  such  payment  is 
intended  a  preference. 

(Syllabns  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Phelps  County; 
Adams,  Judge. 

Action  by  John  A.  Johnson,  trustee  of  Nels 
L.  Anderson,  against  L«wls  Anderson.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   AfBrmed. 

W.  P.  Hail  and  H.  M.  Sinclair,  for  plaintiff 
In  error.  8.  A.  Dravo,  J.  L.  McPheeley,  and 
Stewart  &  Hunger,  for  defendant  in  error. 

1 1.  See  Bankruptcy  vol.  (.  C«nt.  DIs.  i  267. 


BARNES,  C.  This  action  was  commenced 
in  the  district  court  of  Phelps  county  by 
John  A.  Johnson,  trustee  of  the  estate  of 
Nels  L.  Anderson,  a  bankrupt,  against  Lewis 
Anderson,  defendant  In  error,  to  recover  the 
value  of  certain  property  of  the  bankrupt 
which  tbe  defendant  caused  to  be  attached 
end  sold,  for  tbe  payment  of  a  debt  due  to 
blm  from  said  banlurupt,  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy. 
The  petition  was  framed  to  recover  under  sec- 
tion 67f  of  the  national  bankruptcy  act  of 
1898,  c.  541,  30  Stat  564  [U.  S.  Comp.  St 
1901,  p.  3450],  which  provides:  "That  all 
levies.  Judgments,  attachments,  or  other 
liens,  olttalned  through  legal  proceedings 
against  a  person  who  Is  Insolvent  at  any 
time  within  four  months  prior  to  the  filing  of 
a  petition  in  bankruptcy  against  him,  shall 
be  deemed  null  and  void  in  case  be  is  adjudg- 
ed a  bankrupt,  and  the  property  affected  by 
the  levy.  Judgment  attachment  or  other  lien 
shall  be  deemed  wholly  discharged  and  re- 
leased from  tbe  same,  and  shall  pass  to  tbe 
trustee  as  a  part  of  the  estate  of  tbe  bank- 
rupt, unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy.  Judg- 
ment, attachment,  or  other  lien  shall  be  pre- 
served for  the  benefit  of  the  estate;  and 
thereupon  the  same  may  pass  to  and -shall 
be  preserved  by  the  trustee  for  the  benefit  of 
the  estate  aforesaid.  And  the  court  may 
order  such  conveyance  as  shall  be  necessary 
to  carry  the  purposes  of  this  section  Into  ef- 
fect; provided,  that  nothing  herein  contained 
shall  have  the  effect  to  destroy  or  Impair 
the  title  obtained  by  such  levy,  judgment 
attachment  or  other  lien  of  a  bona  fide  pur- 
chaser for  value  who  shall  have  acquired  tbe 
same  without  notice  or  reasonable  cause  for 
Inquiry." 

The  length  of  the  plaintiflTs  petition  pre- 
cludes us  from  copying  it  in  full,  and  It  is 
sufficient  to  say  that  it  alleges,  in  substance: 
"That,  for  a  number  of  years  prior  to  Novem- 
ber 8,  1900,  the  bankrupt  resided  in  Phelps 
county.  Neb.;  was  principally  engaged  in 
buying,  feeding,  and  selling  live  stock;  that 
while  carrying  on  that  business  be  became 
and  was  indebted  in  various  amounts  to  di- 
vers persons,  and  while  so  indebted  bis  cred- 
itors, on  November  8,  1900,  filed  their  peti- 
tion in  the  District  Court  of  the  United 
States  for  tbe  District  of  Nebraska,  for  tbe 
purpose  of  having  him  adjudged  a  bankrupt 
nnder  and  by  virtue  of  the  laws.of  the  Unit- 
ed States;  that  he  was  so  adjudged  a  bank- 
rupt on  the  leth  day  of  February,  1901; 
that  on  the  12th  day  of  June,  1901,  the  plain- 
tiff was  appointed  trustee  of  said  bankrupt; 
that  be  duly  accepted  such  appointment,  qual- 
ified, and  since  said  time  lias  been  acting  as 
trustee  of  said  bankrupt  estate."  Then  fol- 
lows a  list  of  tbe  different  creditors,  and 
tbe  amounts  due  them  from  the  bankrupt 
aggregating  about  $35,000,  and  it  is  alleged 
that  no  part  of  these  claims  has  been  paid. 
It  was  further  stated  that  the  trustee  had  not 
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sufSclent  fands  In  his  hands  to  pay  the 
claims,  and  that  the  amount  of  the  assets 
and  money  In  hla  hands  for  that  purpose  was 
less  than  $500.  It  was  then  alleged  that  the 
defendant,  on  the  23d  day  of  July,.  1900,  and 
within  four  months  of  the  filing  of  the  peti- 
tion In  bankruptcy,  filed  his  affidavit  for  an 
attachment,  and  procured  thereon  a  writ  of 
attachment  to  be  issued  out  of  the  district 
court  of  Phelps  county,  by  which  the  de- 
fendant seized  and  attached  the  goods  and 
chattels  of  the  bankrupt  (describing  them),  of 
the  value  of  $4,000,  and  caused  them  to  be 
sold  under  said  attachment  proceedings,  ap- 
plied the  proceeds  to  his  own  use,  and  fails, 
neglects,  and  refuses  to  account  for  and  turn 
over  to  the  plaintiff  the  said  property  or  its 
value.  It  was  further  alleged  that  the  de- 
fendant on  the  2Cth  day  of  July,  1900,  and 
within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy,  filed  his  afildavit  for  an 
attachment,  and  procured  thereon  a  writ  of 
attachment  to  be  issued  out  of  the  district 
court  of  Dawson  county,  by  which  there 
was  seized  and  attached  a  large  number  of 
cattle,  the  property  of  the  bankrupt  (describ- 
ing them);  that  thereafter  such  proceedings 
were  had  that  said  property  was  pretended 
to  be  sold  under  said  attachment  proceedings 
on  the  16th  day  of  October,  1900,  to  the  de- 
fendant; that  the  property  so  taken  was  of 
the  value  of  $2,500;  that  defendant  thereup-' 
on  converted  the  said  property  to  bis  own 
use,  and  fails,  refuses,  and  neglects  to  ac- 
count to,  turn  over,  or  pay  to  the  plaintiff 
the  value  of  the  same,  or  any  part  thereof, 
though  often  requested  so  to  do.  It  was  fur- 
ther alleged  that  on  or  about  the  Slst  day  of 
July,  1900,  and  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy,  the  de- 
fendant filed  his  petition  against  the  bank- 
rupt in  the  district  court  of  Arapahoe  coun- 
ty, Colo.,  and  procured  a  writ  of  summons  to 
be  issued  out  of  said  court,  and  by  which, 
and  through  collusion  with  one  Willard 
Smith,  defendant  seized  and  obtained  prop- 
erty of  the  value  of  $1,000  of  the  said  bank- 
rupt, and  tbrough  said  process,  issued  out  of 
the  district  court,,  defendant  obtained  posses- 
sion of  the  $1,000  of  lawful  money  of  the 
United  States,  and  converted  the  same  to  his 
own  use,  and  has  refused  to  pay  the  plain- 
tiff said  money  or  any  part  thereof.  It  was 
further  alleged  that  at  the  time  of  the  in- 
stitution of  the  various  attachment  proceed- 
ings and  gajrnishment  proceedings  the  bank- 
rupt was  insolvent,  and  has  remained  in- 
solvent ever  since.  The  plaintiff  prayed  for 
a  Judgment  against  the  defendant  on  his 
several  causes  of  action  for  the  sum  of  $7,500, 
together  with  interest  and  costs. 

The  answer  was  a  general  dental,  and  con- 
tained the  further  allegation  that  the  at- 
tachment proceedings  referred  to  in  the  pe- 
tition were  in  all  respects  regular;  that  the 
property  in  question  had  lieen  sold  by  order 
of  the  court,  and  the  proceeds  of  such  sale 
paid  to  defendant  before  the  filing  of  the 


petition  in  bankruptcy;  that  the  Judgments 
and  proceedings  of  the  court  in  said  esse 
were  in  all  respects  regular,  and  remained 
unreversed,  unappealed  from,  and  unmodified 
in  any  particular.  The  reply  was  a  general 
denial. 

The  case  was  tried  to  a  Jury  upon  the  fol- 
lowing stipulation  of  facts:  "It  is  hereby 
stipulated  by  and  between  the  parties  that  on 
November  8,  1900,  a  petition  was  filed  in  the 
District  Ck>urt  of  the  United  States  in  and 
for  the  District  of  Nebraska,  for  the  purpose 
of  having  said  Nels  L.  Anderson  adjudged  a 
bankrupt;  that  said  proceedings  were  invol- 
untary. That  on  the  16th  day  of  February, 
1901,  said  cause  came  on  for  hearing  before 
said  court,  and  upon  the  petition  and  the 
evidence  the  said  court  duly  adjudged  said 
Nels  L.  Anderson  a  bankrupt;  said  Judgment 
is  still  in  force  and  effect  That  on  the  12th 
day  of  June,  1901,  the  plaintiff  was  duly  ap- 
pointed trustee  of  said  bankrupt's  estate,  ac- 
cepted said  office  and  qualified,  and  eince 
said  time,  and  now  is,  acting  as  trustee  of 
said  estate.  That,  at  the  times  hereinafter 
mentioned,  said  Nels  L.  Anderson  was  in- 
solvent, but  it  is  not  admitted  by  defendant 
that  defendant  knew,  or  bad  reason  to  be- 
lieve, that  said  Nels  L.  Anderson  was  insol- 
vent at  the  said  time.  That  on  July  26,  1900, 
the  defendant  filed  his  petition  in  the  district 
court  of  Phelps  county,  the'  prayer  of  which 
was  to  recover  the  sum  of  $2,900  from  Nels 
L.  Andersou.  That  at  the  same  time  he  filed 
his  affidavit  for  an  attachment,  and  procured 
a  writ  of  attachment  to  issue  thereon,  wliicb 
he  caused  to  be  levied  upon  certain  persona", 
property  of  Nels  L.  Anderson,  to  the  amount 
and  value  of  $2,125.59.  That  on  the  12th  of 
October,  1900,  said  cause  pending  in  the  dis- 
trict court  of  Phelps  county  was  heard  be- 
fore the  court,  a  Jury  being  waived,  and  the 
defendant  recovered  judgment  on  his  said  i» 
titiou  in  said  court  for  $2,190.80,  and  that  he 
had  an  order  of  sale  of  the  attached  prop- 
erty on  the  same  date.  That  on  the  24th  of 
October  he  caused  to  be  sold  the  attached 
property  under  said  order  of  sale,  and  re- 
ceived therefor  the  above-mentioned  sum.  $2,- 
125.59.  That  the  ground  of  the  attachment 
was  that  said  Nels  L.  Anderson  had  abscond- 
ed, with  the  Intent  to  defraud  his  creditors. 
That  the  attachment  proceedings  in  all  things 
were  regular  upon  their  face,  and  the  pro- 
ceeds of  the  sale,  less  $68.50,  $67.75,  and 
$58.75,  expenses  and  costs  of  the  sale,  were 
paid  over  to  the  defendant,  Lewis  Anderson, 
on  said  24tb  day  of  October,  1900.  That  on 
the  26th  day  of  July,  1900,  said  Lewis  An- 
derson filed  his  petition  in  the  district  court 
of  Dawson  county  against  Nels  L.  Anderson, 
the  object  and  prayer  of  which  was  to  re- 
cover Judgment  upon  said  petition  for  the 
sum  of  $1,000;  that  at  the  same  time  he  filed 
his  affidavit  and  procured  a  writ  of  attach- 
ment to  issue  thereon  against  the  lands,  ten- 
ements, goods,  and  chattels  of  said  Nels  L. 
Anderson  in  said  county,  and  under  said 
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writ  attached  tbe  property  ot  said  Nels  li. 
Anderson,  yalued  at  tbe  sum  of  $712.25. 
That  on  the  17th  day  of  September,  IflOO,  the 
cause  came  ou  to  be  beard  in  tbe  district 
court  of  Dawson  county,  a  Jury  being  waiv- 
ed, said  Lewis  Anderson  recovered  on  bis 
said  petition  a  Judgment  against  Xels  L.  An- 
derson for  the  sum  of  1812.58,  and  the  at- 
tached property  was  ordered  tp  be  sold  by 
the  said  court  at  said  time,  and  the  proceeds 
of  such  sale  ordered  applied  to  the  payment 
of  said  judgment.  On  October  16,  1000,  said 
property  was  sold  for  $712.25.  The  expenses 
charged  for  selling  said  property  were  $79.25, 
and  the  balance,  $633,  was  received  by  said 
Lewis  Anderson  at  said  time,  the  indebted- 
ness sued  upon  in  Dawson  county  Iieing  for 
certain  Indebtedness  due  and  owing  from 
said  Nels  L.  Anderson  to  defendant,  Lewis 
Anderson,  other  than  for  the  indebtedness 
sued  upon,  or  for,  in  Phelps  county.  Neb.,  as 
hereinbefore  stipulated.  It  is  farther  stip- 
ulated that  said  proceedings  in  attachment 
in  Da-wson  county  were  in  all  things  regular 
upon  their  face.  That  on  the  31st  day  of 
July,  1900,  said  Lewis  Anderson  began  an 
action  In  tbe  district  court  of  Arapahoe  coun- 
ty, in  tbe  state  of  Colorado,  against  Nels  L. 
Anderson,  for  the  puri)ose  of  recovering  $1,- 
500  from  said  Nels  L.  Anderson;  that  at  the 
same  time  he  filed  his  afildavit  for  attach- 
ment, and  procured  a  writ  of  attachment  and 
garnishment,  and  garnished  under  said  pro- 
cess one  W.  M.  Smith,  a  resident  of  Den- 
ver, Colo.,  and  obtained  upon  said  garnish- 
ment tbe  sum  of  $840;  that  said  money  was 
procured  on  the  31st  day  of  July,  1900,  and 
on  tbe  iBt  day  of  August  thereafter  said  suit 
and  attachment  proceedings  were  dismissed 
without  proceeding  to  Judgment;  that  said 
money  so  obtained  was  the  proi)erty  of  the 
said  Neia  L.  Anderson;  that  all  tbe  property 
attached  as  already  stipulated  was  the  prop- 
erty of  Nels  L.  Anderson,  the  bankrupt  It 
is  farther  stipolated  that  tbe  said  sum  o 
money  so  received  from  said  Smith,  In  said 
proceedings  instituted  in  Arapahoe  county, 
Colo.,  was  upon  indebtedness  due  and  owing 
from  tbe  said  Nels  L.  Anderson  to  defendant, 
Lewis  Anderson,  being  Indebtedness  other 
than  the  amount  of  Indebtedness  sued  for  in 
Dawson  county  and  Phelps  county,  as  bere- 
inl>efore  stlpnlated.  Atioat  the  28th  day  of 
October,  1900,  tbe  fact  of  tbe  receipt  of  the 
said  $840  by  Lewis  Anderson,  the  defend- 
ant, and  the  Indorsement  of  the  same  upon 
tbe  note  held  by  him  against  tbe  said  Nels 
L.  Anderson,  was  brought  to  the  attention 
of  said  Nels  L.  Anderson,  and  the  same  was 
consented  to  and  approved  by  him.  It  is 
further  stipulated  that,  during  all  tlie  at- 
tachment proceedings  heretofore  referred  to, 
^id  Nds  L.  Anderson  was  absent  from  the 
state  of  Nebraska,  and  his  whereabouts  un- 
known, and  that  he  had  no  knowledge  wliat- 
ever  of  such  attachment  proceedings.  It  is 
further  stipulated  that  at  the  present  time 
there  is.  In  round  numl>erB,  $35,000  in  debts 


that  have  been  presented  and  allowed  by  the 
referee  in  bankruptcy  against  the  said  Nels 
L.  Anderson,  and  that  the  assets  of  said  es- 
tate, outside  of  these  suits  in  action,  amount 
to  not  to  exceed  the  sum  of  $500;  that  the 
gross  amount  sued  for  in  the  rights  of  ac- 
tion Is  $12,000.  Said  stipulation  is  modified 
as  follows:  That  the  property  sold  In  Phelps 
county  under  the  attachment  proceedings 
was  $1,054,  sold  at  the  sale  held  on  October 
24th;  that  there  was  a  readvertlsement  and 
sale  of  the  balance  of  the  property  on  No- 
vember 8th,  at  10  o'clock  a.  m.,  to  wit, 
$093.80;  and  that  tbere  were  hogs  sold  pre- 
vious to  the  sale,  but  not  at  public  sale,  to 
the  amount  of  $377.79,  but  sold  by  the  sher- 
iff of  Phelps  county  at  private  sale,  and  that 
tbe  return  of  said  sale  was  not  filed  in  tbe 
office  of  the  clerk  of  the  court  until  Novem- 
ber 12,  1900,  and  that  the  proceeds  of  said 
sales  were  paid  to  the  defendant  Lewis  An- 
derson at  the  close  of  such  sales,  and  that 
said  sale  was  advertised  to  begin  at  10 
o'clock  a.  m.,  November  8tb.' " 

After  introducing  the  stipulation  in  evi- 
dence, the  plaintiff  moved  the  court  to  instruct 
the  Jury  to  return  a  verdict  in  his  favor,  and 
the  defendant  filed  a  motion  asking  the  court 
to  direct  the  Jury  to  return  a  verdict  for  him. 
Before  the  court  ruled  upon  either  of  these 
motions,  tbe  plaintiff  asked  leave  to  amend 
his  petition  by  inserting  therein  the  follow- 
ing: "That  said  attachment  proceedings  and 
steps  taken  thereunder  were  for  the  purpose 
of  obtaining  a  preference  by  said  defendant. 
Anderson,  over  the  creditors  of  said  Nels  L. 
Anderson,  bankrupt."  This  request  was  re- 
fused, and  plaintiff  excepted.  Thereupon  the 
court  overruled  the  plaintiff's  motion,  sus- 
tained the  motion  of  the  defendant,  and  the 
Jury,  by  tbe  direction  of  the  court,  returned 
a  verdict  for  him.  Plaintiff  thereupon  prose- 
cuted error,  and  now  contends  that  the  court 
erred  in  his  rulings  on  Ixitb  motions,  and  in 
directing  a  verdict  for  the  defendant. 

The  first  question  which  requires  our  con- 
sideration is  the  sufficiency  of  the  petition. 
It  will  be  observed  that  it  contains  no  alle- 
gation that  the  petition  In  bankruptcy  was 
filed  before  tbe  proceeds  of  the  attachment 
sales  were  paid  over  by  tbe  sheriff  to  the  de- 
fendant. When  a  writ  of  attachment  has 
been  fully  executed  and  the  proceeds  paid 
over  to  tbe  creditor,  the  provisions  of  section 
67,  subd.  "f,"  Act  July  1,  1809,  c.  541,  30 
Stat.  564  [U.  S.  Comp.  St.  1901,  p.  3450],  does 
not  apply.  That  provision  applies  only  when 
the  rights  of  the  creditor  exist  by  way  of 
liens;  the  section  does  not  reach  cases  where 
property  or  its  proceeds  are  no  longer  held 
under  the  writs.  The  language  is,  "That  all 
levies,  Judgments,  attachments,  or  other  liens 
obtained  through  legal  process  against  a  per- 
son who  is  insolvent  •  •  •  shall  be  de- 
clared null  and  void."  Tbe  United  States 
District  Court,  in  Re  Blair,  4  Am.  Bankr.  U. 
220,  102  Fed.  087,  held:  "That  the  allega- 
tion was  that  the  money  had  been  collected 
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on  execution  and  received  by  the  creditor 
within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy.  The  petition  of  the 
trustee  did  not  state  a  cause  of  action,  but 
that  he  was  required  to  allege  and  prove 
that  the  preferraice  was  received  by  the  cred- 
itor, having  reasonable  cause  to  believe  that 
the  bankrupt  was  insolvent,  and,  by  suffer- 
ing Judgment  to  be  taken  against  him,  there- 
by Intended  to  make  a  preference."  In  the 
case  of  Levor,  Trustee,  v.  Setter,  8  Am. 
Bankr.  R.  459,  74  N.  Y.  Supp.  499,  it  was 
held:  "Where  money  collected  upon  an  exe- 
cution issued  upon  a  Judgment  obtained 
against  the  bankrupt  within  the  four-months 
period  is  paid  over  to  the  Judgment  creditor 
before  the  filing  of  the  petition  in  bankrupt- 
cy, the  case  does  not  fall  within  the  provi- 
sions of  section  67,  subd.  f ,'  of  the  bank- 
ruptcy act,  which  specifically  provides  for 
the  nullification  of  existing  liens,  and  for 
the  right  of  the  trustee  in  bankruptcy  to  re- 
ceive the  property  of  the  bankrupt  dischar- 
ged therefrom.  Although  payment  to  the 
Judgment  creditor  ,of  money  collected  upon 
an  execution  Issued  upon  a  Judgment  ob- 
tained against  the  bankrupt  within  four 
months  of  bankruptcy  constitutes  a  prefer- 
ence under  section  60a,  Act  July  1.  1898,  c. 
541,  30  Stat.  562  [U.  8.  Oomp.  St.  1901,  p. 
3445],  yet.  where  the  money  was  received 
by  the  Judgment  creditor  before  the  filing  of 
the  petition  in  bankruptcy,  it  is  not  recovera- 
ble back  by  the  trustee  under  section  60b,  In 
absence  of  proof  that  the  creditor  had  rea- 
sonable cause  to  believe  that  the  bankrupt, 
by  suffering  the  Judgment  to  be  taken 
ngalnst  him,  intended  to  give  a  preference." 
In  Peck,  Trustee,  v.  Cornell,  8  Am.  Bankr.  R. 
500,  the  court  said:  "The  bankrupt  act  does 
not  take  from  the  creditor  all  Incentive  to 
vigilance;  he  may  still  collect  bis  claim  from 
an  insolvent  debtor  by  legal  process.  Such 
process  does  not  fall  within  the  ban  of  the 
bankrupt  act.  unless  the  creditor  shall  have 
reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference.  The  In- 
tention of  the  creditor  to  obtain  the  prefer- 
ence is  not  condemned.  The  averment  that 
the  creditor  bad  reasonable  cause  to  believe 
that  the  debtor  Intended  to  give  a  preference 
is  certainly  as  material  and. necessary  to  the 
statement,  in  an  action  of  this  character,  as 
is  the  allegation  that  the  prosecution  was 
commenced  and  carried  on  without  probable 
cause  in  an  action  for  malicious  prosecution. 
•  •  •  He  who  would  recover  back  money 
which  has  been  collected  by  the  final  process 
of  a  court  of  competent  Jurisdiction  should 
distinctly  aver  every  material  fact  upon 
which  his  right  to  recover  depends."  The  pe- 
tition in  this  case  wholly  fails  to  allege  that 
the  defendant,  Anderson,  bad  reasonable 
•  cause  to  believe  that  the  bankrupt,  by  suffer- 
ing the  attachment  proceedings  and  Judg- 
ment complained  of,  intended  thereby  to 
give  him  a  preference. 
It  Is  contended  that  the  court  erred  in  re- 


fusing the  plaintiff  leave  to  amend  his  peti- 
tion as  above  stated.  The  amendment  of- 
fered would  not  have  cured  the  defect  in  the 
petition,  for  the  reason  that  it  does  not  con- 
tain the  allegation  above  indicated.  It  was 
not  enough  that  the  defendant,  Anderson, 
should  have  institnted  the  attachment  pro 
ceedings  for  the  purpose  of  obtaining  prefe 
ence  over  the  .other  creditors  of  the  bankrupt, 
but  be  mnst  have  had  reason  to  believe  that 
tbe  bankrupt,  by  suffering  sncb  attacbment 
proceedings  and  Judgment,  intended  thereby 
to  give  him  a  preference. 

Again,  the  plaintiff  was  not  entitled  to  re- 
cover under  tbe  facts  set  forth  in  the  stipu- 
lation. In  order  to  constitute  a  preference, 
the  debtor  must  do  some  act  to  facilitate 
the  proceedings;  submissive  inactivity  is  not 
enough.  In  Wilson  v.  City  Bank.  17  Wall. 
488,  21  li.  Bd.  723,  the  court  said:  "Some- 
thing more  than  passive  nonresistance  of  an 
Insolvent  debtor  to  regulate  Judicial  proceed- 
ings in  which  a  Judgment  and  levy  on  his 
property  are  obtained,  when  the  debt  is  due. 
and  he  is  without  Just  defense  to  the  action, 
is  necessary,  to  show  a  preference  of  a  cred- 
itor, or  a  purpose  to  defeat  or  delay  the  op- 
eration of  the  bankrupt  act"  In  Brown  v. 
Jefferson  County  National  Bank  (0.  G.)  9 
Fed.  258,  Blatchford,  J.,  observed:  "The 
mere  existence  of  a  desire  on  tbe  part  of  a 
debtor,  however  strong  such  desire,  that  a 
particular  creditor  may  succeed  by  suit,  Judg- 
ment, execution,  and  levy  in  obtaining  a  pref- 
erence over  other  creditors,  so  that  such  pref- 
erence may  be  maintained,  even  as  against 
proceedings  in  bankruptcy  which  may  be 
subsequently  commenced,  is  not  sufficient  to 
establish  that  the  debtor  procured  or  suffer- 
ed his  property  to  be  taken  on  legal  process, 
with  intent  to  prefer  such  creditor.  If  the 
proceedings  of  the  creditor  were  the  usual 
proceedings  in  a  suit,  unaided  by  any  action 
of  the  debtor,  either  by  facilitating  the  pro- 
ceedings as  to  time  or  method,  or  by  olt- 
structlng  other  creditors  who  otberwlse 
would  obtain  priority."  It  is  certainly  com- 
petent for  a  creditor  to  institute  an  attach- 
ment suit  against  a  bankrupt,  obtain  Judg- 
ment by  default,  and  sell  the  attached  prop- 
erty; and,  unless  the  bankrupt  does  some 
act  by  which  he  has  participated  in  some 
way  In  the  act  of  the  creditor,  the  preference 
otherwise  acquired  is  a  valid  preference  as 
against  other  creditors. 

There  Is  nothing  In  tbe  record  to  show,  or 
which  tends  to  show,  that  the  defendant  did 
anything  other  than  to  proceed  In  a  diligent, 
orderly,  and  legal  way  to  obtain  the  payment 
of  the  debt  due  to  him  from  the  bankrupt  by 
and  through  proper  legal  process.  It  appears 
that  the  proceedings  were  wholly  terminated, 
and  the  property  or  its  proceeds  were  turned 
over  to  the  defendant  under  the  executed  pro- 
cess of  the  court,  bttfore  the  petition  In  bank- 
ruptcy vras  filed,  and  it  Is  not  made  to  appear 
that  the  defendant  had  reasonable  grounds 
to  believe,  or  did  t>elieve,  that  the  bankrupt 
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had  performed  any  act,  by  way  of  suffering 
the  Judgment  to  be  taken  against  him  in  the 
attacbment  proceedings,  for  the  purpose  of 
assisting  the  defendant  in  obtaining  an  un- 
lawful preference  over  the  other  creditors. 
Wbetber  a  creditor  has  reasonable  cause  to 
believe  that  his  debtor  is  insolvent,  and  has 
done  some  act  by  wlilch  a  preference  against 
other  creditors  has  been  obtained  wltliin  the 
purview  of  section  00  of  the  banliruptcy  act, 
Act  July  1,  1888,  c.  541,  30  Stat.  562  [U.  S. 
Comp.  St  1901,  p.  3445],  is  a  question  of 
fact.  And  In  order  to  authorize  a  recovery 
In  this  case  it  was  necessary  for  the  plain- 
tiff to  aver  this  fact  and  introduce  at  least 
some  proof  In  support  of  bis  allegation.  The 
mere  fact  that  the  debtor  had  absconded, 
and  was  absent  from  the  state,  when  the  at- 
tiicbment  proceedings  were  instituted  and 
carried  forward  to  completion.  Is  not  suffi- 
cient to  establish  the  fact  that  the  plaintiff 
l>eiieyed  and  had  reasonable  cause  to  believe 
tliat  the  banlcrupt  thereby  Intended  to  give 
him  a  preference.  Tbe  object  of  the  amend- 
ment to  the  petition  tendered  by  plaintiff,  it 
is  stated,  was  to  enable  him  to  recovw  a 
part  of  tbe  property  or  its  proceeds,  together 
with  the  money  obtained  on  the  garnishment 
proceedings  in  Colorado  under  section  60  of 
the  bankruptcy  act.  Tbe  transaction  by 
which  defendant  obtained  tbe  money  from 
Smith  in  Colorado,  and  applied  it  on  the  in- 
solvent's debt,  with  his  consent,  as  set  forth 
In  the  stipulation,  amounted  to  a  payment 
and  before  It  could  be  recovered  back  by  the 
plaintiff  It  was  necessary  to  allege  and  prove 
tbat  when  defendant  received  it  he  had  rea- 
sonable ground  to  believe  that  the  bankrupt 
intended  to  create  a  preference  in  his  favor 
thereby.  As  above  stated,  the  amendment 
tendered  was  not  sufficient  to  authorize  a  re- 
covery even  under  tbat  section,  and  tbe 
court  In  refusing  to  allow  the  amendment 
was  not  guilty  of  an  abuse  of  discretion. 

We  find  no  error  in  the  record,  and  we 
therefore  recommend  that  tbe  judgment  of 
the  district  court  be  affirmed. 

ALBERT  and  OLANVILLE,  CC.,  concur. 

PBR  CURIAM.  For  tbe  reasons  stated  in 
(be  foregoing  opinion,  tbe  Judgment  of  tbe 
district  court  is  affirmed. 


BATY  V.  EH^ROD  et  al. 

(Snpreme  Court  of  Nebraska.    Nov.  5,  1903.) 

EJECTMKNT— ADVERSE  POSgESSION— EVIDENCE 
—BOUNDARY  UNB— LIMITATIONS. 

1.  Elridence  held  to  show  that  defendant  and 
her  grantors  originall;  took  possession  of  the 
land  in  dispnte  as  owners,  and  hare  ever  since 
so  claimed  and  held  it. 

2.  Plaintiff's  showing  the  United  States  sur- 
rey field  notes,  when  applied  to  the  land  in  dis- 
pute by  a  competent  surveyor,  supported  his 
contention  as  to  the  boondarj  line  in  dispnte, 
ield  sntBcient  where  the  monuments  of  the  gov- 
rmment  survey  are  no  longer  recognizable,  to 


take  that  question  to  the  Jury,  notwithstanding 
a  former  owner  swore  to  the  other  location  of 
the  line  as  having  been  originally  made  from 
the  corernment  quarter  corner  mounds. 

S.Kvidence  tendered  by  plaintiff  as  to  an 
agreement  to  survey  tbe  land  and  relocate  the 
line,  if  taken  as  true  by  the  jury,  held  to  be 
sufilcient  to  prevent  the  further  running  of  the 
statute  of  limitations,  if  sucb  agreement  liad 
been  shown  to  have  been  made  before  action 
was  barred. 

4.  Burden  of  ^oof  to  show  that  owing  to  the 
title  of  plaintiff's  grantor  from  the  United 
States  not  having  been  perfected  for  some  years 
after  he  took  possession  of  the  land,  defend- 
ant's possession  under  claim  of  ownership  would 
not  date  from  the  time  his  possession  t>ecame 
adverse  to  plaintiff's,  is  on  plaintiff. 

5.  Evidence  offered  by  plaintiff  did  not  tend 
to  show  that  the  agreement  claimed  by  plaintiff 
to  survey  the  land  and  relocate  tbe  fence  was 
made  before  the  lapse  of  10  years  from  the 
time  when  the  ancestor  of  plaintiff's  grantor 
was  entitled  to  a  patent,  and  was  therefore  in- 
sufficient to  authorize  a  verdict  for  plaintiff. 

(Syllabus  by  the  Court.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  92  N.  W.  10S2. 

BASTINGS,  C.  This  is  a  rehearing  of  the 
case  which  appears  at  page  1032,  92  N.  W. 
As  Indicated  In  tbat  opinion,  it  Is  an  eject- 
ment case  growing  out  of  a  disputed  bound- 
ary. Tbe  defendant  Mrs.  Elrod  is  occupying 
a  strip  of  land  85.5  feet  wide  on  the  north 
and  100  feet  wide  at  the  south,  and  along  the 
east  line  of  her  north  half  of  the  soutbv^est 
quarter  of  tbe  section.  This  eighty  acres, 
with  the  one  lying  directiy  north  of  It  tbe 
south  half  of  the  northwest  quarter,  vrai  en- 
tered under  tbe  homestead  act  in  the  fall  of 

1872,  by  John  Horsham.  He  proved  up  five 
years  later,  and  obtained  his  patent  in  1880. 
In  1882  be  sold  tbe  entire  tract  to  Mr.  and 
Mrs.  Elrod,  conveying  titie  to  them  jointiy; 
and  in  1894,  by  a  conveyance  to  a  daughter, 
and  by  her  to  the  wife,  the  titie  to  the  north 
half  of  the  southwest  quarter  was  placed  in 
Mrs.  Elrod.  Horsham  lived  on  the  land  till 
some  time  in  1876,  when  be  took  a  tlmbei 
claim  on  which  he  stayed  most  of  tbe  time, 
but  continued  to  lease  and  cultivate  this  tract 
until  he  sold  it  In  1882.  He  testifies  that 
as  soon  as  he  went  into  possession  In  May, 

1873,  he,  with  some  neighbors,  especially  one 
Garter,  who  had  settled  upon  the  south  half 
of  the  northeast  quarter  of  the  section,  lo- 
cated tbe  lines  by  means  of  the  quarter  sec- 
tion mounds,  which  be  says  at  tbat  time 
were  plain.  In  1874  be  broke  a  fire  guard 
along  the  east  line,  and  planted  a  row  of 
trees,  as  he  says,  3l^  feet  west  of  tbe  line 
for  some  distance  south  of  tbe  center  of  the 
section. 

Some  time  later  than  Horsham's  settiement 
—at  what  date  does  not  distinctly  appear— 
John  Miller  entered  the  southeast  quarter. 
There  is  attached  to  the  record  a  copy  of  a 
patent  to  bim  dated  March  15, 1884.  We  are 
unable'to  find  any  reference  to  this  exhibit 
In  tbe  testimony,  or  anything  to  show  that  it 
was  considered  by  the  Jury,  but  It  Is  refer- 
red to  and  accepted  by  the  defendants  In 
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error,  and  It  tfUI  be  assumed  to  be  In  the 
case.  Plaintiff  claims  by  purchase  in  1897 
from  the  heirs  of  John  Miller,  who  died  prior 
to  April,  1891. 

The  defenses  urged  against  plaintiff's  claim 
are  two:  That  the  land  claimed  Is  really  a 
part  of  the  southwest  quarter,  and  adverse 
possession.  So  far  as  the  first  defense  is 
concerned,  both  sides  claim  that  there  is  no 
question  of  their  right  Plaintiff's  claim 
rests  upon  a .  survey  by  the  county  surveyor 
of  the  section,  applying  the  government  field 
notes,  according  to  which  defendant  is  hold- 
ing 85.5  feet  east  of  the  line  at  the  center  of 
the  section  and  100  feet  east  of  it  at  her 
southeast  corner.  The  county  surveyor  could 
dnd  no  quarter  corners  either  on  the  south 
or  on  the  north  line  of  the  section. 

Defendant  rests  her  claim  as  to  the  bound- 
ary on  the  testimony  of  Horsham,  who  says 
he  found  both  of  the  quarter  corner  mounds, 
and  with  Carter  traced  the  center  line  from 
one  to  the  other  by  means  of  stakes,  and  so 
located  his  first  fire  guard  and  row  of  trees. 
No  other  evidence  as  to  the  location  of  these 
quarter  corners,  or  as  to  the  mounds  which 
Uorsham  says  marked  them  In  1873,  ap- 
pears. If  the  Jury  believed  it,  and  fotmd 
that  it  indicated  the  true  position  of  the  mon- 
uments as  placed  by  the  government  survey- 
ors, it  would,  as  indicated  in  the  former  opin- 
ion, prevail  over  the  field  notes  as  applied 
by  the  county  surveyor.  On  the  other  hand, 
the  field  notes  and  the  new  survey  tend  to 
show  that  Horsham's  statement  is  either 
false  or  mistaken,  and  it  cannot  be  said  that 
there  is  no  proof  to  support  the  neyv  bound- 
ary line.  Plaintiffs  are  entitled  to  have  their 
case  submitted  to  a  Jury  as  to  the  true  lo- 
cation of  the  boundary,  unless  the  defense 
of  adverse  possession  Is  absolutely  estab- 
lished. If  the  latter  is  an  open  question, 
plaintiffs  are  entitled  to  have  it  submitted 
fairly. 

The  errors  complained  of  relate  to  the  sab- 
mission  of  the  question  of  adverse  posses- 
sion. At  the  former  bearing  it  was  con- 
cluded that  plaintiff's  necessary  position  was 
that,  in  case  of  an  honest  mistake  as  to  a 
boundary  line,  there  could  be  no  adverse 
holding  of  land  beyond  the  occupant's  true 
line.  Plaintiff's  position,  then,  seemed  to  be 
that  in  such  cases  the  tenant  claimed  to  the 
supposed  line  because  be  took  it  for  the  true 
one;  and  If,  in  fact,  it  was  not  the  true  one, 
then  that  fact  prevented  his  intending  to 
hold  as  owner,  and  took  away  the  adverse 
character  of  the  holding.  Ck>urts  of  high  au- 
thority have  followed  this  reasoning,  notwith- 
standing the  patent  result  that  the  statute  of 
limitations  is  thereby  repealed  as  to  honest 
holdings  by  mistake,  and  is  left  In  full  force 
to  help  the  tenant  who  has  knowingly  in- 
truded upon  another  person's  premises.  As 
was  indicated  in  the  former  opinion,  such  Is 
not  the  holding  of  this  court.  If  the  defend- 
ant and  her  grantors  took  possession  of  the 
land  and  claimed  the  boundary  line  as  fixed 


by  tbeir  holding,  that  tiiey  claimed  it  be- 
cause they  supposed  it  the  true  line  does  not 
prevent  their  having  claimed  it.  Whether  or 
not  they  would  have  done  so  with  better 
knowledge  of  the  true  line,  it  is  not  neces- 
sary to  inquire.  They  had  no  such  knowl- 
edge. It  is  not  necessary  on  this  point  to 
add  to  the  citations  in  the  former  opinion, 
further  than  to  say  that  neither  the  result 
nor  the  reasoning  in  Clark  v.  Thornburg 
(Neb.)  92  N.  W.  1056,  tend  to  establish  a 
different  doctrine.  In  that  case,  the  hold- 
ing of  nearly  the  same  length  of  time  as  in 
the  present  one  was  found  by  tbe  Jury  to 
be  permissive  only,  and  on  tbe  express  un- 
derstanding that  when  the  true  line  should 
l>e  ascertained  it  should  be  accepted.  Tbe 
evidence  was  held  to  support  such  a  finding. 
The  former  opinion  in  this  case,  while  find- 
ing no  prejudicial  error  in  the  manner  in 
which  the  question  of  adverse  possession  was 
submitted,  expresses  at  least  a  doubt  whetli- 
er  sufilcient  evidence  was  tendered  as  to  tbe 
permissive  character  of  defendant's  admit- 
ted holding  to  warrant  any  submission  of  it 
to  the  Jury  at  all.  The  actual  possession  of 
defendant  and  her  grantors  from  1873  to  the 
present  time  is  undisputed.  It  is  equally  un- 
disputed that  during  the  whole  time  they 
have  been  claiming  ownership  by  reason  of 
Horsham's  original  location  of  the  boundary. 
Before  looking  further  into  alleged  errors  in 
submitting  the  question  of  adverse  posses- 
sion, it  would  be  well  to  see  what  evidence, 
both  that  rejected  as  well  as  that  admitted,  is 
relied  upon  to  do  away  with  these  admitted 
facts.  The  testimony  offered  on  this  subject 
Is  not  extensive.  Fred  Cherluke  swears,  in 
answer  to  a  question  whether  he  heard  a 
conversation  between  Frank  Miller  and  Mr. 
Elrod  in  the  spring  of  1892,  "I  did."  Asked 
whether  Frank  Miller  said  that  Elrod  bad 
his  fence  too  far  over  on  their  land,  he  an- 
swered, "Yes,  sir."  Asked  U  ESrod  did  not 
say  he  shouldn't  bring  up  that  old  dispute. 
Just  wait  until  after  be  got  means  and  they 
would  have  the  land  surveyed  and  the  fence 
put  where  it  belonged,  Cberluke's  reply  was. 
"He  said  as  soon  as  they  bad  money  they 
would  have  it  surveyed  and  have  the  line 
right,  put  the  fence  where  it  belonged."  Mr. 
Elrod  had  been  asked  about  this  conversa- 
tion on  cross-examination,  and  bad  denied 
any  recollection  of  it.  The  surveyor's  evi- 
dence to  tbe  payment  of  his  charges  by  the 
two  parties,  Jointly,  was  tendered  and  re- 
fused. The  testimony  of  George  Miller  to 
the  effect  that,  on  the  occasion  of  the  survey 
in  1895,  Elrod  remarked  that  the  new  li>e 
ran  close  to  his  bouse,  and  witness  suggested 
that  Miller  would  no  doubt  give  Um  time  to 
get  his  bouse  back,  and  Elrod  responded, 
"Yes,  I  think  he  will,"  was  tendered  and  »e- 
fused.  A  sworn  statement.  Exhibit  J.  by 
the  Frank  Miller  referred  to  by  Cherluke. 
was  tendered  and  refused,  notwithstanding 
a  stipulation  that  It  should  have  tbe  effect 
of  a  regularly  taken  deposition.    Upon  this 
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point  the  statement  says  that  prior  to  1895  he 
had  many  talks  with  Mr.  EIrod  about  the  line, 
and  often  insisted  that  the  fence  was  a  con- 
siderable distance  on  the  southeast  quarter; 
that  Blrod,  on  different  occasions,  said  the 
land  should  be  surveyed  and  the  fence  put 
right,  once  in  Gherluke's  presence — no  one 
else's  whom  the  witness  could  recall;  that 
the  sTu-vey  was  put  off  from  time  to  time  till 
Hay,  1895.  when,  by  witnesB'  demand,  Sur- 
veyor Thatch  made  his  first  survey,  and  was 
paid  one-half  hla  fees  by  each  of  them;  that 
the  line  on  the  east  was  found  to  be  as  claim- 
ed by  plaintiff,  and  the  Elrod  line  on  the 
south  between  the  north  and  south  halves  of 
the  southwest  quarter  was  a  couple  of  rods 
too  far  south;  that  EIrod  had  plowed  the 
strip  on  the  south,  and  proposed,  as  it  was 
late  in  the  season,  to  leave  things  as  they 
were  that  year,  and  proposed  to  give  a  strip 
along  the  south  for  the  land  on  the  east; 
that  no  objections  were  made  by  Miller,  ex- 
cept that,  as  the  land  belonged  to  his  fa- 
ther's heirs,  he  could  not  make  such  arrange- 
ment; that  Elrod  never  claimed  at  this  time 
more  land  than  the  Thatch  survey  gave  him; 
that  he  made  no  claim  of  adverse  possession; 
that  some  months  after  the  Thatch  survey 
witness  moved  his  halt  of  the  fence  along 
the  south  line  of  Mr.  EIrod's  north  half  of 
the  southwest  quarter  to  the  line  fixed  by 
Thatch,  without  objection  by  Elrod;  that  El- 
rod objected  to  moving  his  fence  along  that 
Une  immediately  after  the  survey,  because  he 
bad  plowed  the  land  there,  but  said  he  would 
rent  the  land  along  that  south  Une  for  that 
season:  that  when  the  Thatch  survey  of 
1895  was  being  made  some  one  said,  "EIrod, 
this  takes  your  house  In."  "I  don't  care  so 
much  about  that;  I  can  move  the  house 
back,  but  I  hate  to  lose  the  trees,"  was  the 
reply.  Witness  had  no  talk  with  Mrs.  EI- 
rod. This  statement  was  offered  first  In  con- 
nection with  some  objectionable  conclusions 
of  the  witness  which  prefaced  It,  and  after- 
ward the  statements  above  summarized  were 
separately  offered.  There  seems  to  be  shown 
enough  authority  on  Mr.  EIrod's  part  to  act 
for  his  wife,  so  that  these  statements,  if 
they  are  sufficient  to  stop  the  running  of  the 
statute,  should  have  gone  to  the  Jury  together 
with  the  question  as  to  the  authority  for 
making  them. 

The  question,  then,  la  whether  the  state- 
ments here  shown  are  enough  to  stop  the 
nmnlug  of  the  statute  In  Mrs.  EIrod's  fa- 
vor, assuming  that  they  were  made  and  were 
hv  her  authority.  Plaintiff  declares  that 
they  are  sufficient,  not  only  to  raise  a  ques- 
tion as  to  the  adverse  character  of  the  pos- 
session, but  to  conclusively  show  that  it  was 
Dot  adverse.  Defendant's  counsel,  on  the 
other  hand,  declare  that  it  cannot  be  held  to 
have  any  such  effect.  Beyond  all  doubt,  if 
the  possession  bad  been  taken  under  an 
agreemoit  to  hold  provisionally,  or  If,  short- 
ly after  it  was  gained,  the  question  had 
been  raised  and  possession  had  been  retained 


under  an  agreement  to  survey  and  relocate 
the  line,  the  authorities  are  clear  that  this 
is  only  a  permissive  holding.  Clark  v.  Tbom- 
burg  (Neb.)  92  N.  W.  1056.  In  this  case,  how- 
ever, the  possession  dates  from  1873,  when 
Horsham  located  the  lines.  The  first  raising 
of  the  question  which  appears  is  In  Gher- 
luke's conversation  In  the  spring  of  1892. 
The  mere  holding  of  that  conversation  by  it- 
self would  not  stop  the  running  of  the  stat- 
ute. It  certainly  was  not  enough  to  change 
the  character  of  the  possession,  but  If  the 
statement  of  Frank  Miller  is  true— and  the 
circumstances  certainly  corroborate  him— 
some  time  before  May,  1895,  an  agreement 
was  made  that  would  stop  the  running  of  the 
statute  If  the  action  was  not  previously 
barred. 

It  becomes  necessary,  therefore,  to  exam- 
ine somewhat  carefully  when  the  bar  of  the 
statute  became  complete.  Counsel  for  plain- 
tiff say  that  adverse  possession  must  be  made 
out  by  defendant.  This  is  true,  but  the  de- 
fendant's possession  here  was  against  all  the 
world.  On  March  15,  1884,  Miller's  patent 
for  the  southeast  quarter  of  the  section  was 
Issued.  Does  the  making  of  a  prima  facio 
case  of  adverse  possession  involve  the  show- 
ing of  when  the  United  States  government 
title  was  extinguished?  Both  of  these  par- 
ties had  been  in  possession  of  their  respective 
holdings  long  enough  for  the  statute  to  have 
fully  run  long  before  1892.  If  the  Millers,  or 
their  grantee,  did  not  wish  the  statute  to  run 
from  the  time  they  went  into  possession, 
they  should  have  shown  the  date  at  which 
their  ancestor  became  entitled  to  the  pat- 
ent. We  cannot  subscribe  to  the  doctrine 
that,  to  make  out  a  prima  facie  case  of  Ad- 
verse possession,  the  title  of  the  governmtnt 
in  the  land  must  be  shown  to  be  extinct.  It 
is  true  that  the  possession  is  presumed  to 
be  subordinate  to  that  of  the  true  owner. 
The  occupant  must  distinctly  prove  the  ad- 
verse character  of  his  possession.  Where, 
however,  such  a  possession  is  shown,  one 
who  wishes  to  defeat  its  effect  by  showing 
that  his  own  title  was  derived  from  the  gov- 
ernment within  the  statutory  time  should 
show  that  fact. 

The  date  of  the  patent,  and  its  recital  that 
Miller  bad'  previously  complied  with  the 
homestead  act  and  was  entitled  to  his  patent, 
merely  shows  that  his  title  dates  back  at 
least  to  March  15,  1884.  It  does  not  show 
how  much  further  it  may  have  dated  back. 
The  Thatch  survey  was  in  1895.  The  agree- 
ment relied  upon  to  stop  the  running  of  the 
statute  is  not  by  the  evidence  affirmatively 
dated  back  of  that  time.  We  are  of  the  opin- 
ion that,  taking  into  consideration  all  of 
the  plaintiff's  rejected  evidence,  there  is  not 
enough  here  to  show  that  the  entire  arrange- 
ment was  not  after  the  statute  had  fully  run. 
In  that  case  a  verdict  for  plaintiff  could  not 
have  been  upheld.  This,  of  course.  Is  upon 
the  assumption  that  the  holding  under  a 
claim  of  ownership  for  the  full  10  years  es- 
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tabllshea  a  prima  facie  case,  and  that  the 
burdoi  of  defeating  it  by  ebowing  a  later  ac- 
quirement of  title  from  tbe  government  Is 
on  the  plaintiff.  Of  course,  ripe  adverse  pos- 
session is  not  defeated  by  a  subsequent  ad- 
mission of  title.  Stuyvesant  v.  Tomplfins,  9 
Johns.  61;  Dunham  t.  Stuyvesant,  11  Johns. 
669.  Adopting  thus  the  conclusion  of  the  for- 
mer opinion  that  plaintiff's  evidence  Is  In- 
sufficient to  warrant  a  verdict  in  his  favor.  It 
becomes  unnecessary  to  review  again  tbe 
errors  he  alleges. 

It  is  recommended  that  the  former  con- 
clusion he  adhered  to. 

AM£,.3  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  conclusion  of  tbe 
former  opinion  Is  adhered  to. 


CITY  OP  OMAHA  v.  H0DGSKIN8. 

(Supreme  Court  of  Nebraska.    Nov.  5,  1903.) 

MUNICIPAL  CORPORATIONS  —  SPBCIAL,  ASSESS- 
MB1NT8— TITLE  OF  ACT— ACTION  BY  TAXPAY- 
ER—RECOVERY  OF  ILLEGAL  TAXES. 

1.  The  provisions  of  section  144,  art.  1,  c.  77, 
Comp.  St.  1901,  apply  to  special  assessments 
as  well  as  to  taxes  levied  for  general  purposes. 

2.  Held,  that  the  provisions  of  this  section 
were  made  applicable  to  cities  of  the  metropoli- 
tan class  by  the  repeal  of  section  69  of  the 
charter  of  metropolitan  cities  in  1891. 

3.  The  title  "An  act  to  provide  a  system  of 
revenue"  Is  broad  enough  to  include  provisions 
for  special  assessments. 

4.  A  taxpayer  who  has  complied  with  the  pro- 
visions of  section  144,  art.  1.  c.  77,  Comp.  St. 
1901,  may  bring  an  original  action  against  a 
city  or  county  to  recover  illegal  taxes  paid  ; 
without  filing  his  claim  before  the  city  council 
or  board  of  county  commissioners. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
EiStelle,  Judge. 

Action  by  Helen  Hodgsklns  against  the 
city  of  Omaha.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

C.  C.  Wright  and  W.  H.  Herdman.  for 
plaintiff  bi  error.  H.  W.  Pennock,  for  de- 
fendant In  error. 

OLDHAM,  0.    The  material  averments  of 
the  petition  filed  in  this  case  are  that  the 
dty  of  Omaha  is  a  city  of  the  metropolitan 
class;   that  on  November  10,  1899,  December 
20,  1899,  April  9  and  12,  1900,  respectively, 
plaintiff  and  her  assignors  paid  to  the  city, 
under   protest,   certain   illegal   special   taxes 
and  assessments  theretofore  levied  and  as- 
sessed by  tbe  city  against  and  upon  the  real  I 
estate  owned  by  the  plaintiff  and   her  as-  | 
Bignors;    that  within  30  days  after  each  of  '< 
said  payments  due  demand  was  made  in  writ-  I 
ing  for  the  return  of  the  same;  that  said  pay-  | 
ments  have  never  been  refunded  or  returned, 
and  that  each  and  all  of  said  special  taxes  ! 
and  assessments  so  paid  were  Illegal  and 


void.  At  tbe  trial  of  the  cause  tbe  city  ob- 
jected to  the  introduction  of  any  evidence 
because  plaintiff's  petition  failed  to  state  a 
cause  of  action.  The  objection  was  over- 
ruled, and  judgment  was  rendered  for  plabi- 
tiff  for  the  amoimt  of  the  special  taxes  and 
assessments  paid,  and  the  city  brings  error 
to  this  court 

It  is  conceded  that  tbe  taxes  paid  are  il- 
legal, and  that  they  were  paid  under  protest 
and  that  demand  was  made  In  writing  upon 
the  treasurer  for  the  return  of  the  taxes  be- 
fore suit  was  Instituted,  so  that  the  issues 
presented  to  this  court  are  of  law  and  not 
of  fact.  The  first  contention  is  that  section 
144,  art.  1,  c.  77,  Comp.  St  1901,  on  which 
the  action  is  founded,  does  not  authorize  the 
recovery  by  suit  of  special  taxes  and  assess- 
ments paid  under  protest  This  contention 
Is  based  on  tbe  theory  that  tbe  words  "any 
tax,"  used  in  this  section,  do  not  authorise  a 
suit  for  special  assessments.  This  poslttoD, 
however,  we  think  flies  in  the  face  of  tbe  de- 
cision of  this  court  in  Wilson  v.  Auburn,  27 
Neb.  435,  43  N.  W.  257,  In  which  It  vras  held 
that  the  provisions  of  this  section  applied  to 
special  assessments  as  well  as  taxes  levied 
for  general  purposes.  Again,  in  the  act  it- 
self a  tax  is  defined  as  "any  tax,  special 
assessments,  or  costs,  Interest  or  penalty  im- 
posed upon  property."  Section  182,  art  1,  c. 
77,  Comp.  St  1901.  Hence  the  plain  Un- 
guage  of  the  statute  Itself  Indicates  the  in- 
tent of  the  Legislature  to  apply  its  provisions 
to  special  as  well  as  general  taxation. 

It  is  further  contended  that,  even  if  the 
provisions  of  section  144,  supra,  are  applica- 
ble to  special  assessments  by  cities  of  the 
first  and  second  classes,  these  provisions 
even  then  cannot  be  made  to  apply  to  cities 
of  tbe  metropolitan  class.  The  reason  as- 
signed Is  that  tbe  charter  of  metropolitan 
cities  went  Into  effect  March  30,  1887,  and 
section  144,  supra,  went  Into  effect  on  the 
following  day.  The  charter  of  1887  provided 
a  particular  mode  of  paying  special  assess- 
ments under  protest  and  for  an  action  to 
recover  the  same,  and  made  that  remedy  ex- 
clusive, thereby  taking  it  out  of  the  general 
law.  The  city  further  argues  that  when  the 
metropolitan  charter  went  Into  effect  there 
was  no  statute  providing  for  the  payment  un- 
der protest  and  recovery  of  illegal  q>eciai 
assessments,  and,  as  an  exclusive  remedy 
was  provided  In  tbe  charter,  It  could  not 
have  tjeeu  the  Intention  of  the  Legislature  at 
the  same  session  to  provide  an  Independent 
remedy.  Tbe  trouble  with  this  contention  is 
that  section  144  was  originally  enacted  as  a 
part  of  the  revenue  act  of  1879,  aid  in  its 
original  form  it  contained  all  the  provisions 
relied  upon  in  this  action,  and  by  the  act  of 
1887  it  was  simply  amended  so  as  to  cover  a 
different  class  of  cases;  In  other  words,  what 
Is  denominated  in  the  section  "the  first  mode 
of  paying  taxes  under  protest"  was  added  to 
the  original  section,  and  the  amendment  did 
not  change  the  second,  or  old  method  of  pay- 
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ing  taxes  nnder  protest,  as  contained  in  the 
original  section.  So  tiiat  when  the  charter 
of  metropolitan  dties  took  effect  there  was  a 
general  provision  (or  payment  under  protest 
and  recovery  of  special  assessments.  Con- 
aequently,  when  section  89  of  the  charter  of 
metropolitan  cities,  which  provided  a  special 
method  of  paying  taxes  under  protest,  was 
repealed  in  1881,  it  left  the  general  law  ap- 
plicable to  cities  of  the  metropolltao  class  as 
well  as  cities  of  other  classes. 

It  is  next  urged  that  the  title  to  the  act  of 
1S78,  which  is  "An  act  to  provide  a  system 
of  revenue,"  Is  not  broad  enough  to  include 
special  assessments,  and,  consequently,  that 
the  portion  of  the  act  referring  to  special  as- 
sessments should  be  declared  void,  as  not 
having  been  fairly  expressed  in  thetltle  of  the 
bill.  Gases  are  dted  in  which  the  word 
"revenue"  has  been  confined  in  a  restricted 
sense  to  taxes  and  assessments  for  purely 
governmental  purposes  as  distinguished  from 
those  levied  where  a  direct  return  is  made 
to  the  dtlzen.  With  the  reasoning  of  these 
cases  under  the  facts  litigated  we  have  no 
quarrel,  but  none  of  them  go  to  the  question 
of  the  sufficiency  of  the  title  of  an  act  pro- 
viding for  a  system  of  revenue  to  Include  a 
provision  governing  special  assessments. 
This  presents  the  question  whether,  for  the 
purposes  of  upholding  or  defeating  the  ends 
of  legislation,  the  word  "revenue"  should  be 
oonstrued  in  its  generic  sense  to  include  all 
the  money  raised  by  any  form  of  taxation,  or 
in  its  restricted  sense  to  only  apply  to  taxes 
levied  for  general  purposes.  This  question 
was  before  the  Supreme  Court  of  Kansas  in 
the  case  of  State  v.  Kwiug,  22  Kan.  708,  to 
determine  whether  the  title  of  "An  act  to 
provide  reyenue,"  etc.,  was  broad  enough 
to  include  a  provision  with  respect  to  the 
annual  income  of  the  state  derived  from  in- 
terest and  rent  of  the  school  fund.  In  dis- 
posing of  the  case  the  court  said:  "Prelimi- 
narily, we  remark  as  conceded  law:  First 
That  courts  will  not,  upon  mere  doubts  of  its 
constitutionality,  declare  a  law  invalid.  The 
conflict  with  the  Constitution  must  be  mani- 
fest. Second.  Mere  awkwardness  of  expres- 
sion does  not  overthrow  a  statute.  The  sub- 
stance^ and  not  the  form,  governs.  Third. 
The  Intent  determines  the  scope  and  effect  of 
a  statute.  It  may  restrict  or  enlarge  the  ordi- 
nary meaning  of  the  language.  Not  that  an 
onexpressed  Intent  is  law,  but  a  manifest  In- 
tent interprets  the  words  used.  Not  infre- 
quently the  'letter  kllleth,  but  the  spirit  glv- 
eth  life.'  The  act  of  1879  Is  entitled  'An  act 
to  provide  revenue,'  etc.  Now,  how  broad  Is 
the  term  "revenue,*  and  what  may  be  includ- 
ed in  sudi  title?  Does  it  mean  simply  funds 
raised  by  taxation,  and  is  the  levying  of  taxes 
all  that  may  be  Included?  Such  would  seem 
to  be  the  views  of  the  counsel  for  the  state, 
but  we  cannot  think  them  correct.  One  of 
the  definitions  given  by  Webster  of  the  term 
Is  the  annual  produce  of  taxes,  excises,  cus- 
toms, duties,  rents,  etc.,  which  a  nation  or 


state  collects  and  receives  Into  the  treasury 
for  public  use.'  The  word  is  broad  and  gen- 
eral, and  Includes  all  public  moneys  which 
the  state  collects  and  receives  from  whatever 
source  and  in  whatever  manner."  We  think 
the  rule  of  liberally  construing  the  title  of  an 
act  for  the  purpose  of  upholding  its  consti- 
tutionality is  in  harmony  with  a  long  line  ot 
decisions  of  this  court  Rosenbloom  v.  State 
(Neb.)  89  N.  W.  1053,  67  L.  R.  A.  922;  In  re 
White.  33  Neb.  812,  61  N.  W.  287;  Affholder 
T.  State,  61  Neb.  91,  70  N.  W.  644. 

The  only  other  question  urged  Is  that  plain- 
tiff should  have  filed  her  account  with  the 
city  council,  and,  if  its  payment  were  denied, 
she  should  have  prosecuted  an  appeal  to  the 
district  court  instead  of  bringing  an  original 
action.  This  question  was  decided  against 
the  contention  of  the  city  in  the  recent  case 
of  Chase  County  v.  Chicago,  B.  &  Q.  B.  Oo., 
68  Neb.  274,  78  N.  W.  502.  The  action  there 
was  brought  against  Chase  county  original- 
ly, without  filing  the  claim  with  the  board 
of  county  commissioners,  and  it  was  held 
that  the  statute  requiring  the  filing  of  claims 
with  the  county  board  did  not  apply  to  claims 
of  this  nature,  and  that  an  Independent  ac- 
tion might  be  prosecuted  against  the  county 
dfter  the  steps  required  by  section  144  had 
been  taken  by  the  taxpayer. 

It  is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AMES  and  HASTINGS,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


WESTON,  Auditor,  v.  RYAN. 
(Supreme  Conrt  of  Nebraska.     Nov.  6,  1903.) 

BTATT7TES— AMENDMENT— SPECIAL   LEGISLA- 
TION—CONSTITUTIONAL  LAW. 

1.  "Changes  or  modifications  of  existing  stat- 
utes, as  an  incidental  result  of  adopting  a  new 
law  covering  the  whole  subject  to  which  It  re- 
lates, are  not  forbidden  by  section  2,  art.  3,  of 
the  Constitution." 

2.  It  is  for  the  Legislature  to  determine  as  to 
the  applicability  of  a  general  law  to  n  given 
emergency,  and  as  to  the  consequent  propriety 
or  otherwise  of  a  special  law. 

8.  This  court  will  not  undertake  to  say,  as  to 
the  act  of  Febmary  23,  1887  (Laws  1887,  p. 
69,  c.  2),  under  wnich  the  ballots  as  to  the 
adoption  of  the  amendment  to  section  4,  art  8, 
of  tne  state  Constitution  were  counted,  and  the 
result  declared,  that  a  general  law  would  have 
been  applicable,  and  that  the  act  in  question 
was  therefore  unconstitutional. 

4.  Something  more  than  mere  Irregnlaritles 
and  Improprieties  in  declaring  the  result  of  an 
election  should  appear,  to  warrant  this  coiut  in 
attempting  to  set  aside  the  solemn  acts  of  the 
legislative  bodies  and  the  executive  of  the  state 
as  to  the  fundamental  law  of  the  state,  especial- 
ly after  such  legislative  and  executive  action 
has  been  acquiesced  in  for  16  years. 

(Syllabus  by  the  Court) 

t  2.  See  CODiUtutlonal  Law,  vol.  10,  Cant  Dig.  | 
130. 
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5.  The  submission  by  the  Legislatnre  to  the 
electors  of  a  proposed  constitutional  amend- 
ment is  not  a  legislative  act.  In  mailing  such 
a  submission  the  Legislature  acts  in  a  capacity 
strictly  analogous  to  that  of  a  constitutional 
conTeiition,  and  is  subject  to  such  constitutional 
restrictions  and  limitations  only  as  have  direct 
reference  to  the  exercise  of  that  power.  Per 
Ames,  C. 

6.  An  act  is  not  obnoxious  to  the  constitution- 
al inhibition  against  special  legislation  if  the 
subject  with  which  it  deals  is  special  and  par- 
ticular in  its  nature.    Per  Ames,  0. 

7.  When  a  proposed  constitutional  amend- 
ment has  been  duly  submitted  to  the  people, 
without  prescribed  regulations  with  reference  to 
the  manner  of  counting,  canvassing,  or  return- 
ing the  ballots,  or  ascertaining  or  authenticat- 
ing the  result  of  the  election,  it  is  competent 
for  the  Legislature  to  provide  by  special  enact- 
ment for  so  doing.    Per  Ames,  C. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Lancaster  Coun- 
ty: Holmes,  Judge. 

Action  by  Robert  Ryan  against  Charles 
Weston,  auditor  of  public  accounts.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

F.  N.  Prout  and  Norrls  Brown,  for  plaintiff 
In  error.  Robert  Ryan,  Charles  O.  Wheedon, 
and  Hector  M.  Sinclair,  for  defendant  In  er- 
ror. 

HASTINGS,  G.  In  this  case  tbe  plaintiff 
below  filed  in  the  district  court  of  Lancaster 
county  a  petition  for  an  injunction,  alleging 
that  the  defendant  Is  State  Auditor;  that  be 
is  about -to  prepare  and  issue  warrants  to 
the  members  of  the  state  Legislature  of 
1903  for  their  pay  during  the  last  20  days  of 
the  session  at  $5  per  day;  that  warrants  bad 
already  been  drawn  for  tbe  rest  of  tbe  ses- 
sion at  that  rate;  that  the  constitutional 
amendment  of  1886  was  never  adopted  by  a 
majority  of  the  votes  at  the  election  of  that 
year,  and  that  the  Legislature  of  1887,  in  a 
joint  convention,  canvassed  the  votes  on  that 
proposed  amendment  and  declared  that  it  had 
been  defeated;  that  such  result  was  correct 
and  was  final,  and  Is  still  In  full  force.  He 
also  alleged  that  be  was  a  resident  and  tax- 
payer of  Lancaster  county,  Neb.  and  would 
be  compelled  to  contribute  towards  tbe  pay- 
ment of  these  warrants,  and  had  no  legal 
remedy.  The  defendant,  Weston,  answered; 
saying,  first,  that  the  petition  showed  no 
cause  of  action;  second,  admitting  that  tbe 
plaintiff  was  a  resident  and  taxpayer  of  Lan- 
caster county.  Neb.,  and  defendant  the  State 
Auditor;  third,  admitting  tbe  Issuance  by 
defendant  of  warrants  for  40  days'  pay  to 
tbe  Legislature  at  |5  per  day,  and  tbat  be 
had  drawn  and  was  about  to  issue  vouchers 
for  the  other  20  days  of  the  session  of  the 
Legislature  at  $5  per  day;  fourth,  he  alleged 
that  the  Constitution  of  the  state  of  Nebras- 
ka provides  for  a  60-day8  session  of  the  Leg- 
islature, and  compensation  of  tbe  members 
at  tbe  rate  of  $5  per  day;  fifth,  he  denied 
each  And  every  other  allegation  of  fact 

The  sole  question  of  fact  in  those  plead- 
ings is  whether  or  not  the  Constitution  of  the 


state  of  Nebraska  provides  for  ciHnpensation 
of  $5  per  day  to  members  of  the  Leglslatmc; 
that  Is,  has  the  amendment  of  1886  become 
an  Integral  part  of  tbe  Constitution?  For 
the  purpose  of  trial  tbe  parties  agreed  tbat 
under  the  Constitution  of  1875  members  of 
the  Legislature  were  to  have  $3  per  day  for 
a  session  of  40  days;  tbat  at  the  general  elM- 
tlon  of  November  2,  1886,  there  was  diriy 
submitted  to  the  voters  of  tbe  state  an 
amendment  whereby  each  member  of  tbe 
Legislature  thereafter  should  have  f5  per 
day  for  a  session  of  60  days;  that  copies 
of  abstracts  of  the  votes  from  the  several 
county  clerks  filed  in  the  office  of  the  Secre- 
tary of  State  showed  6.'5,712  votes  for  thi- 
amendment,  and  22.236,  against  it,  and  a  to- 
tal vote  of  138,511  In  tbe  state  at  tbat  elec- 
tion. It  Is  further  agreed  tbat  tbe  LegisUi- 
ture  on  January  15,  1887,  In  Joint  conven- 
tion, canvassed  these  copies,  and  declared 
tbat  tbe  amendment  had  been  lost,  and  ad- 
journed; that  on  February  15,  1887.  Senate 
file  255,  entitled  "An  act  to  provide  for  a 
recount  of  the  ballots  cast  for  and  against 
tbe  legislative  amendment  on  tbe  2nd  day 
of  November,  1886,  and  to  declare  the  re- 
sult," was  Introduced  in  the  Senate;  tbat  it 
passed  both  houses  of  the  Legislature,  and 
was  signed  by  the  proper  officers,  and  wa* 
approved  by  the  Governor;  that  two  Sen- 
ators and  three  members  of  the  House  were 
appointed  members  of  the  board  provided 
for  by  this  act;  that  they  reported  to  the 
Governor  that  an  inspection  again  of  the  bal- 
lots and  pollbooks  used  at  the  election  show- 
ed 72,497  votes  for  the  amendment  and  22.- 
135  against  it,  and  of  those  not  voting  wen? 
27,778,  and  of  those  voting  both  ways  16,031: 
that  the  board  also  reported  to  each  bouse 
of  tbe  Legislature,  recommending  another 
Joint  convention  for  the  purpose  of  opening 
and  counting  returns  made  to  the  Secretary 
of  State  and  the  Speaker;  that  a  Joint  con- 
vention of  tbe  two  houses  was  held,  and  at 
this  convention  the  following  resolution  was 
adopted,  namely:  "Resolved  that  the  action 
of  the  Joint  session  of  the  Legislature  when-- 
by  the  proposed  amendment  was  declared  not 
carried,  be  rescinded,  and  that  the  record  of 
the  same  be  stricken  from  tbe  Journal'": 
tbat  the  Speaker  proceeded  to  canvass  the 
vote,   with    the   following   result: 

For  the  legislative  amendment 72,497 

Against  the  legislative  amendment....  22,135 

Those  voting  'TsV 27.77S 

Those  voting  for  and  against 16.013 

Total  voting  for  and  against 13&423 

—That  from  the  report  to  the  Governor  sub- 
mitted to  the  Joint  convention,  Blaine,  Slouz. 
and  Loup  counties  were  omitted,  no  returns 
having  come  in  from  those  counties,  under 
tbe  act  of  February  23,  1887;  that  Slonx 
county  held  no  election,  there  being  no  se- 
tum  of  such  election  in  the  Secretary  of 
State's  office;  that  on  March  2,  1887,  the 
Governor  Issued  his  proclamation,  redttng 
the  submission  of  tbe  proposed  amendmeni 
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and  tbe  report  of  tbe  committee,  declaring 
tlie  amendment  adopted  by  a  majority  of  all 
the  rotes  cast  at  the  election;  that  said 
amendment  was  thenceforth  a  part  of  the 
Constitution  of  the  state  of  Nebraska. 

Tbe  district  court,  on  examination  of  the 
•stipulation  and  of  the  pleadings,  concluded 
tbat  the  sole  question  for  determination  was 
as  to  tbe  constitutionality  of  the  act  of  Feb- 
ruary 23,  1887  (Laws  1887,  p.  69,  c.  2).  It 
found  this  act  unconstitutional  because  it 
was  special  legislation,  and  a  general  law 
n-ould  Iiave  I>een  applicable.  Oonst  g  16,  art 
3.  last  <;Iause.  A  decree  perpetually  enjoin- 
ing tbe  Auditor  from  Issuing  any  warrant 
for  this  portion  of  tbe  legislators'  salaries 
was  entered.  To  reverse  tills  decree,  tbe 
Auditor  brings  error. 

Section  15  of  article  3  of  tbe  state  Con- 
stitution absolutely  forbids  special  legisla- 
tion as  to  certain  subjects.  Its  last  clause  is 
as  follows:  "In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted."  It  is  conceded 
that  tbe  act  in  question  is  special  legislation, 
as,  indeed,  it  could  hardly  be  denied.  It  is 
cialmed  tbat  a  general  law  would  have  been 
npplicable.  and  tlie  act  of  February  23,  1887, 
is  therefore  unconstitutional.  It  Is  also 
claimed  tbat  tbe  act  In  question  is  obnoxious 
to  section  2,  art  3,  of  the  Constitution:  "No 
law  shall  be  amended  unless  tbe  new  act 
contain  tbe  section  or  sections  so  amended 
,ind  tbe  section  or  sections  so  amended  shall 
Ik-  repealed."  It  is  claimed  that  since  tbe 
effect  of  tbe  act  of  February  23,  1887,  was 
to  suspend,  until  the  completion  of  the  Legis- 
lature's recount  the  provisions  of  sections 
34-13.  c.  26.  of  tbe  Compiled  Statutes  of  1901. 
providing  for  tbe  preservation  and  custody 
of  votes  and  pollbooks,  and  no  reference  is 
inade  to  tills  provision,  and  they  are  not  re- 
{)ealed  nor  Included  in  the  act  therefore 
tbe  act  is  unconstitutional.  As  to  this  last 
coBtention,  it  seems  sufflcient  to  say  that  the 
.-ict  of  February  23,  1887,  makes  no  attempt 
to  amend  the  other  act  It  simply  super- 
sedes those  sections  of  it  for  a  limited  time. 
The  provision  of  section  2,  art  3,  of  tbe  Con- 
dtitntlon,  as  to  amended  laws,  is  not  consider- 
ed to  have  any  application  to  an  act  complete 
In  itself,  even  though  the  latter  does  con- 
flict with  prior  statutes.  Bryant  v.  Dakota 
County,  53  Neb.  765,  74  N.  W.  313;  State 
T.  Moore,  48  Neb.  870,  67  N.  W.  876;  De 
France  t.  Harmer  (Neb.)  92  N.  W.  169. 

Was  the  act  of  February  23, 1887,  unconsti- 
tutional and  void  because  of  its  being  spe- 
cial legislation  where  a  general  law  would 
have  been  applicable?  As  to  this  first  ques- 
tion, the  position  taken  by  tbe  defendant  at 
the  present  time  is  tbat  tbe  Legislature  is 
tbe  sole  Judge  as  to  whether  or  not  a  general 
taw  would  be  applicable  under  a  given  sltna- 
tlbn;  that  tbe  final  clause  In  section  15,  art 
3.  is  merely  advisory;  and  that  the  Legisla- 
ture must  determine  how  it  could  meet  the 
foergency.     A  large  number  of  cases  are 


cited  in  support  of  this  contention.  Tbe  lat- 
est one  to  which  attention  Is  called  is  Sani- 
tary District  of  Chicago  v.  Ray,  64  N.  E. 
1W8,  199  111.  63.  This  case  applies  identical- 
ly the  same  constitutional  provision  which  is 
appealed  to  In  the  present  case,  and  holds 
tbat  it  is  addressed  "to  the  legislative  branch 
of  the  government  alone,  and  the  court  can- 
not review  the  question  whether  tbe  act  of 
May  24th  *  *  *  is  void  as  violating  this 
provision."  The  Illinois  case  is  In  accordance 
with  the  uniform  holding  of  that  state  since 
1859  in  the  construction  of  this  constitutional 
provision.  Johnson  v.  JoUet  &  C.  R.  Co.,  23 
m.  202;  Wilson  v.  Board  of  Sanitary  Dis- 
trict of  Chicago,  133  111.  443,  27  N.  B.  203; 
Murray  v.  Sanitary  District  (111.)  27  N.  E. 
232.  The  cases  indicating  a  similar  holding 
in  Arkansas,  Colorado,  California,  Florida, 
Indiana,  Kansas,  Missouri,  New  York,  and 
North  Dakota  are  gathered  in  tbe  Century 
Digest,  vol.  10,  col.  1425.  Contrary  holdings 
are  cited  in  an  early  case  In  Iowa  (1859),  and 
in  State  ex  rel.  Pell  v.  City  of  Newark,  40  N. 
J.  Law,  71  (1878).  In  many  cases  where  the 
question  of  applicability  of  a  general  law  Is 
held  to  be  addressed  to  the  Legislature  alone. 
It  is  on  the  ground  of  tbe  Impossibility  of  Ju- 
dicially controlling  the  legislative  discretion 
in  a  matter  expressly  left  to  the  legislative 
determination.  There  seems  no  reason  to  de- 
part in  this  case  from  the  almost  uniform 
holding  that  tbe  question  as  to  whether  or 
not  a  general  law  is  applicable  In  a  given  In- 
stance is  for  tbe  Legislature,  and  is  not  a  Ju> 
dlcial  one. 

It  remains  to  be  said  that  If  we  felt  at  lib- 
erty to  pass  upon  this  question,  and  were 
compelled  to  bold  that  the  act  of  February 
23,  1887,  Is  unconstitutional  and  void,  It 
would  not,  in  our  opinion,  by  any  means  fol- 
low that  the  amendment  is  not  a  part  of  our 
state  Constitution.  In  the  recent  case  of 
Taylor  v.  Commonwealth  (Va.)  44  S.  B.  754, 
the  Supreme  Court  of  Virginia  hold  that  their 
state  Constitution  of  1902,  having  been  ac- 
knowledged and  accepted  by  the  officers  ad- 
ministering the  state  government,  and  by  the 
people,  and  being  In  force  without  opposition, 
must  be  regarded  as  an  existing  Constitution. 
Irrespective  of  the  question  as  to  whether  or 
not  the  convention  which  promulgated  it  had 
outhority  so  to  do  without  submitting  It  to  a 
vote  of  the  people.  In  Brittle  v.  People,  2 
Neb.  198,  is  a  similar  holding  as  to  certain 
provisions  of  tbe  Nebraska  Constitution  of 
1866,  which  were  added  by  the  Legislature 
at  the  requirement  of  Congress,  though  never 
submitted  to  the  people  for  their  approval. 

In  tbe  present  case  it  appears  from  a  stip- 
ulation that  the  I^egislature  examined  the 
ballots,  and,  on  a  count,  found  and  declared, 
through  the  second  joint  convention,  that 
enough  of  them  had  been  cast  In  favor  of 
the  amendment  to  adopt  it.  The  executive 
deiMirtment  of  tbe  state  acted  upon  this  dec- 
laration, and  proclaimed  It  to  be  a  part  or 
the  state  Constitution.   The  only  requirement 
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named  In  the  Gonstltntlon  Itself  Is  that  the 
amendment  shall  have  been  submitted  In  the 
manner  prescribed,  and  shall  hare  received 
a  majority  of  all  the  votes  cast  at  that  elec- 
tion. The  stipulation  of  the  parties  in  this 
case  contains  a  clause  that  this  amendment 
was  duly  submitted,  and  another  that  the 
Legislature,  on  a  recoimt,  declared  that  it 
had  received  the  required  number  of  votes. 
The  same  stipulation,  it  is  true,  says  that 
there  were  "copies  of  abstracts"  on  file  In 
the  Secretary  of  State's  office  showing  that 
it  had  received  some  3,500  less  than  a  ma- 
jority of  the  total  votes.  It  would  seem  that 
the  admitted  fact  of  the  presence  of  these 
abstracts,  which  there  was  no  law  for  ap- 
plying to  the  constitutional  amendment, 
comes  very  far  short  of  a  showing  that  the 
ballots  certified  to  have  been  found  by  the 
Legislature  and  this  board  did  not  exist.  It 
!<  true  that  the  county  clerks  had,  so  far  as 
appears,  no  interest  in  falsifying  these  copies 
of  abstracts.  It  is  true  that  the  members  of 
the  Legislature  were  acting  on  the  question 
of  their  own  time  of  service  and  the  amount 
of  their  own  compensation,  but  it  seems  to 
us  clear  that  the  question  of  the  adoption 
and  the  consequent  validity  of  this  amend- 
ment depends  upon  the  number  of  votes  it 
received,  and  that  after  16  years  it  is  too 
much  to  ask  us  to  set  it  aside,  not  on  the 
ground  of  any  actual  lack  of  votes,  but  on 
the  ground  of  Irregularity,  informality,  and 
Impropriety  in  the  manner  In  which  the  vote 
was  counted  and  the  result  declared.  We 
are  Inclined  to  the  opinion  that  if  the  act  of 
February  23,  1887,  was  entirely  void,  the 
amendment  would  still  remain  a  de  facto 
portion  of  the  Constitution  until  It  should  be 
affirmatively  shown  that  the  alleged  recount 
was  false,  and  that  the  ballots  declared  by 
it  did  not  exist  and  that  the  amendment  did 
not  in  fact  receive  a  majority  of  all  the  votes 
cast  at  that  election.  No  such  showing  was 
attempted  by  the  platntitr  in  this  action,  and 
It  seems  to  us,  as  above  remarked,  that  in- 
formalities and  irregularities  in  declaring  the 
result  of  an  election  should  not  be  held  to 
avoid  an  important  portion  of  the  framework 
of  our  state  government  which  has  been  ac- 
quiesced in  for  16  years. 

It  is  recommended  that  the  judgment  of 
the  district  court,  be  reversed,  and  the  action 
dismissed. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  action  dis- 
missed. 

AMES,  C.  (concurring).  I  desire  to  state 
as  briefly  as  possible,  though  unavoidably  at 
considerable  length,  some  of  the  reasons  why, 
in  my  opinion,  the  injunction  applied  for  in 
this  action' ought  not  to  have  been  granted. 

Counsel  for  the  relator  question  the  va- 
lidity of  the  act  of  the  Legislature  of  Feb- 
ruary 23,  1887,  entitled  "An  act  to  recount 


the  ballots  cast  for  and  against  the  legisla- 
tive amendment  on  the  2nd  day  of  November, 
1886,  and  to  declare  the  result"  (Laws  18S7, 
p.  69,  c.  2),  for  two  reasons:  First,  that  the 
act  is  special  legislation,  and  In  violation  of 
section  IS  of  article  3  of  the  Constitutioii: 
and,  second,  that  it  Is  amendatory  of  chap- 
ter 26,  entitled  "Elections,"  of  the  Ck>mpiled 
Statutes  of  1886,  and  Is  in  violation  of  sec- 
tion 11  of  said  article,  because  of  the  failure 
to  set  forth  and  repeal  the  provisions  amend- 
ed. Inasmuch  as  this  chapter  26  confesMd- 
ly  does  not  treat,  even  Inferentially,  of  the 
counting  or  canvassing  of  votes  cast  at  elec- 
tions on  constitutional  amendments,  the  lat- 
ter objection  does  not  seem  to  call  for  com- 
ment. If  counsel  are  in  earnest  in  urging 
the  former  objection,  it  Is  surprising  that 
they  did  not  direct  their  assault  against  a 
possible  point  of  attack  occurring  earlier  In 
the  history  of  the  transaction.  The  measure 
adopted  on  the  5th  day  of  March,  1885  (Sess. 
Laws  1885,,  p.  435,  c.  124),  is  without  an 
enacting  or  a  repealing  clause,  and  bears  the 
following  title:  "An  act  for  a  joint  resola- 
tlon  to  amend  section  4,  article  III  of  the 
Constitution  of  the  State  of  Nebraska." 
This  title,  so  far  from  "clearly  expressing" 
the  subject  treated  of  in  the  body  of  the 
document,  makes  no  reference  whatever  to 
the  submission  of  a  proposed  amendment  to 
the  electors,  although  by  a  proviso  at  the 
end  thereof  a  form  of  ballot  to  be  used  at 
such  an  election  is  prescribed.  If  the  ob- 
ject of  the  constitutional  requirement  as  to 
title  is,  as  has  been  frequently  held,  to  In- 
form the  public  of  the  nature  and  subject- 
matter  of  measures  pending  before  the  Leg- 
islature, the  title  In  question  not  only  failed 
of  that  object,  but  was  positively  mislead- 
ing, because  the  citizens,  being  supposed  to 
know  the  law,  and  to  know  that  the  Legis- 
lature was  without  power  to  amend  the  Con- 
stitution as  the  title  purported  that  It  wa5 
about  to  attempt  to  do,  may  well  have  looked 
upon  the  whole  procedure  as  a  farce,  and  so 
have  omitted— what  they  would  otherwise 
have  done— to  oppose  it  before  the  legislative 
bodies  and  committees.  Why,  then,  have  not 
counsel  assailed  this  measure,  or  at  least  that 
part  of  it  prescribing  the  form  of  ballot  as 
being  unconstitutional  and  void,  and  insist- 
ed not  only  that  there  was  no  lawfid  count- 
ing or  canvassing  of  the  ballots  cast  at  the 
election  of  1886,  but  that  there  were  no  law- 
ful ballots  on  the  subject  cast  at  such  elec- 
tion, to  be  counted?  Plainly  and  obviously 
because  the  act  of  submitting  a  proposed 
constitutional  amendment  to  the  electors  is 
not  an  act  of  legislation  at  all. 

Section  1  of  article  15  of  the  Constitution 
is  aa  follows:  "Either  branch  of  the  Leg- 
islature may  propose  amendments  to  tbis 
Constitution,  and  If  the  same  be  agreed  to  by 
three-flftbs  of  the  members  elected  to  each 
house,  such  proposed  amendments  shall  be 
entered  on  the  journals,  with  the  yeas  and 
nays,  and  published  at  least  once  each  week 
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in  at  least  one  newspaper  In  each  ooan<7 
where  a  newspaper  Is  published,  for  three 
months  immediately  preceding  the  next  elec- 
tion of  Senators  and  Representatives,  at 
which  election  the  same  shall  be  submitted 
to  the  electors  for  approval  or  rejection,  and 
If  a  majority  of  the  electors  voting  at  such 
election  adopt  such  amendments,  the  same 
shall  become  a  part  of  this  Oonstltatlon. 
When  more  than  one  amendment  Is  submit- 
ted at  the  same  election,  they  shall  be  so  sub- 
mitted as  to  enable  the  electors  to  vote  on 
each  amendment  separately."  In  my  opin- 
ion, this  provision  is  self-executory,  and  no 
le^latlon  or  regulation  is  an  Indispensable 
requisite  to  carrying  it  into  effect.  The  Leg- 
islature, in  proposing  an  amendment  to  the 
Oonstltatlon,  acts  In  a  capacity  in  strict  anal- 
ogy to  that  of  a  constltutlona]  convention. 
When  the  proposed  measure  has  received  the 
concurrent  consent  of  tliree-flf  tbs  of  the  mem- 
bers elected  to  each  branch  of  the  Legisla- 
ture, it  is  ipso  facto  submitted  to  the  people 
for  their  approval  or  rejection  at  the  next 
general  election.  It  cannot  be  repealed  or 
revoked  at  either  the  same  or  a  subsequent 
session,  and  the  electors  cannot  be  deprived 
of  a  right  to  vote  upon  it  either  by  a  failure 
to  prescribe  a  form  of  ballots,  or  to  regulate 
the  counting,  canvass,  or  return  of  fhem,  nor 
even  by  a  neglect  or  refusal  of  the  executive 
department  to  make  the  required  publication 
of  it.  There  are  notable,  in  this  connection, 
two  maxims  lying  at  the  foundation  of  the 
American  republics.  One  is  that  they  are 
governments  simply  and  solely  by  law,  and 
not  at  all  by  men;  and  the  other  is  that  the 
people  are  the  sole  source  of  legislative  pow- 
er, and  that  in  those  respects  In  which  they 
have  reserved  the  right  of  direct  legislation 
they  supersede  all  other  lawmaking  author- 
ities whatsoever,  and  are  not  subject  to  any 
limitations  or  restraints  of  any  description 
Dot  aelf-lmposed.  These  maxims  have  been 
the  subject  of  much  variously  Illuminating 
comment  of  late  years,  but  I  am  unaware 
that  they  have  been  authoritatively  repealed 
or  abrogated. 

At  the  time  this  Joint  resolution  was  pass- 
ed, and  at  the  time  of  the  ensuing  general 
election,  there  was  no  regulation  providing  a 
method  of  ascertaining  the  result  of  the  vote. 
That  It  was  equally  competent  for  the  Legis- 
lature to  embody  such  regulation  in  the  res- 
olution as  it  was  to  prescribe  therein  the 
form  of  the  ballots  does  not  appear  to  me  to 
be  open  to  doubt,  but  their  failure  in  this 
respect  did  not  invalidate  the  election,  or 
deprive  the  will  of  the  voters  of  its  potency. 
When  the  Legislature  of  1887  met,  there  had 
been  held  a  lawful  election,  but  there  was 
and  bad  been  no  lawful  method  for  ascer- 
taining and  authenticating  Its  result.  To 
supply  this  omission  was  the  Imperative  duty 
of  the  lawmakers,  and  that  purpose  was  ac- 
complished by  the  act  assailed  by  the  re- 
lator. Even  If  the  adoption  of  this  act  Is 
properly  regarded  as  the  exercise  of  legisla- 


tive functions,  still  the  measure  is  not  open 
to  the  criticism  of  being  a  special  act  It 
was  as  general  as  was  the  subject-matter 
with  which  it  dealt.  Normal  schools,  hos- 
pitals, and  asylums,  and  sucn  like  education- 
al and  eleemosynary  Institutions  under  state 
patronage  and  control,  are  not  required  to  be 
authorized  by  legislation  general  in  form; 
and  it  would  be  strange  If  a  specific  consti- 
tutional amendment  could  not  be  proposed 
or  adopted  except  In  obedience  to  prescribed 
regulations  not  found  in  the  Constitution  it- 
self and  enacted  by  general  law.  It  is  urged 
as  a  reductio  ad  absurdum  that,  If  the  act  in 
question  Is  valid,  a  boara  of  canvassers 
might  have  been  constituted  of  road  super- 
visors. The  illustration  Is  equally  apt  and 
unconvincing.  A  board  might  lawfully  have 
been  composed  of  such  persons,  or  of  deputy 
oil  inspectors  or  game  wardens,  but  we  are 
not  bound  to  presume  that  such  a  commission 
would  have  been  less  capable  or  trustworthy 
than  that  which  was  in  fact  created.  It  is 
enough  to  say  that  the  composition  of  the 
board  was  a  matter  within  the  exclusive 
discretion  of  the  Legislature. 

For  the  foregoing  reasons,  it  is  recommend- 
ed that  the  Judgpoaent  of  the  district  court  be 
reversed,  and  the  action  dismissed. 

OLDHAM,  C.  (concurring).  In  my  Judg- 
ment, the  question  as  to  whether  general  leg- 
islation is  applicable  to  a  particular  condi- 
tion rests  in  the  sound,  rather  than  the  ar- 
bitrary, discretion  of  the  Legislature.  It 
seems  to  me  that  the  duty  of  canvassing  and 
declaring  the  result  of  the  election  on  the 
proposed  constitutional  amendment  present- 
ed a  question  of  procedure  not  at  that  time 
covered  by  general  legislation,  and  created  an 
emergency  sulflcient  to  authorize  special  leg- 
islation, if  such  were  necessary,  for  the  pur- 
pose of  determining  the  will  of  the  people 
as  expressed  by  the  votes  cast  at  the  election 
on  the  amendment  I  think,  however,  that, 
entirely  independent  of  the  question  of  the 
regularity  or  irregularity  of  the  manner  In 
which  the  result  of  the  election  was  ascer- 
tained, the  Constitution  itself  is  self-execut- 
ing, in  declaring  that  the  vote  of  a  majority 
of  those  present  and  voting  at  the  election 
should  adopt  a  proposed  amendment  prop- 
erly submitted  by  the  Legislature.  It  is 
conceded  that  the  amendment  was  properly 
submitted,  that  an  election  was  held,  and 
that  the  votes  were  cast  both  for  and  against 
the  proposed  amendment  The  Legislature, 
acting  within  the  scope  of  its  apparent  au- 
thority, attempted  to,  and  did,  canvass  the 
returns  of  this  election,  and,  presumably  aft- 
er a  recount  of  all  the  votes  cast  for  and 
against  the  amendment,  declared  the  amend- 
ment to  have  been  adopted.  Proclamation 
of  this  result  was  made  by  the  executive 
branch  of  the  government.  The  result  was 
and  has  been  acquiesced  in  by  all  depart- 
ments of  the  state  government  for  16  years 
before  the  institution  of  the  Instant  case. 
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Consequently  I  think  we  would  not  be  Justi- 
fied in  overturning  tbe  annex  to  tbe  frame- 
work of  our  state  goTemment  attached  by 
this  constitutional  amendment,  short  of  clear 
and  convincing  proof  that  a  majority  of  the 
voters  voting  at  the  election  did  not  vote 
for  the  adoption  of  tbe  amendment 


CASS  COUNTY  v.  SARPY  COUNTY. 
(Supreme  Court  of  Nebraska.    Nov.  5,  1903.) 
COUNTY— LIABILITIES— LABOR  AND  MATERIAL. 
1.  One  who  furnishes  labor  and  materials  for 
the  creation  of  a  public  work,  in  good  faith,  bat 
in  the  absence  of  a  contract  sncn  as  is  requir- 
ed by  the  statute,  is  entitled  to  recover  their 
reasonable  value,  in  the  absence  of  a  statute  ex- 
pressly  or   by   necessary    implication    denying 
such  right. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
1.  On  rehearing.  Former  opinion  (92  N. 
W.  635)  set  aside,  and  that  of  February  26, 
1002  (8»  N.  W.  291),  reafBrmed. 

AMES,  C.  This  case  has  been  twice  pre- 
viously before  this  court.  The  first  decision 
(63  Neb.  813,  89  N.  W.  291)  reversed  the 
Judgment  of  the  district  court  and  remanded 
the  cause  for  further  proceedings,  and  the 
second  decision  affirmed  the  Judgment  of  that 
court  (92  N.  W.  635).  This  diversity  of  re- 
sults grew  out  of  differences  of  opinion  among 
the  Judges  and  Commissioners  respecting  tbe 
Inquiry  whether  the  county  of  Sarpy  is  re- 
lieved of  obligation  to  contribute  towards  de- 
fraying the  expenses  of  the  repairs,  to  recover 
which  the  action  is  brought,  by  tbe  fact  that 
Cass  county  neglected  to  procure  the  work  to 
be  done  by  letting  contracts  therefor  to  com- 
petitive bidders,  after  advertisement,  In  the 
manner  required  lay  sections  83-85  of  chap- 
ter 78  of  the  Compiled  Statutes  of  1901, 
entitled  "Roads."  In  consequence  of  the 
doubts  thus  arising,  the  case  Is  now  before 
us  after  argument  upon  a  second  rehearing. 

So  far  as  the  writer  is  advised,  there  has 
never  been  any  contrariety  of  views  among 
tbe  members  of  the  court  concerning  any  oth- 
er matter  litigated  or  decided  on  the  two 
former  occasions,  and  an  additional  recital 
of  tbe  facts  and  matters  out  of  which  the 
controversy  arose  is  imnecessary.  Since  tbe 
latter  of  tbe  two  previous  decisions,  this  de- 
partment and  the  Judges  have  had  occasion, 
in  tbe  case  of  Clark  v.  Lancaster  County,  92 
N.  W.  593,  to  make  a  thorough  and  exhaus- 
tive review  of  the  principles  and  authorities 
touching  tbe  question  whether  one  who  fur- 
nishes labor  and  materials  for  the  creation 
of  a  public  work,  in  good  faith,  but  in  the 
absence  of  a  contract  such  as  is  required  by 
statute,  is  entitled  to  recover  their  rea- 
sonable Value;  and  by  a  decision  filed  on 
the  17th'  day  of  September.  1003,  the  conclu- 
sion is  reached  that,  in  the  absence  of  a  stat- 
ute expressly  or  by  necessary  implication  de- 
nying BQCh  right,  be  is  so  entitled.    This  de- 


cision is  necessarily  conclusive  of  tb 
troversy  now  before  us.  It  is  not  di 
that  the  repairs  on  account  of  which  a 
ery  is  sought  were  a  lawful  public 
which  Cass  county  was  authorized  t( 
made,  and  the  sole  objection  wbicb  1 
fendant  makes  upon  this  branch  of  i 
qiilry  is  that  tbey  were  not  made  in  a 
manner.  But  in  the  light  of  the  last 
mentioned  decision  it  must  now  be  co 
that  they  were  made  in  such  mannc 
the  plaintiff  was  obligated  to  pay  the 
sonable  value,  and.  in  any  event,  it  1 
upon  tbe  basis  of  reasonable  value  tt 
latter  county  is  entitled  to  demand  co 
tion. 

We  think  there  is  no  merit  In  the  < 
tion  that  a  different  rule  should  be  i 
in  such  a  case  as  this  than  in  one  in 
the  public  work  lies  wholly  within  th< 
ty  causing  It  to  be  made.  The  sole  Inq 
this  regard,  as  we  construe  the  stal 
whether  the  county  constructing  the  wc 
done  so  In  such  a  manner  as  to  be  leg) 
llgated  to  pay  for  it  If  it  has  done  s 
its  treasury,  cltisens,  and  taxpayers  i 
titled  to  be  reimbursed  according  to  the 
ure  prescribed  by  tbe  statute. 

It  is  recommended  that  tbe  Jadgn 
this  court  of  November  19,  1902,  be  \ 
and  set  aside,  and  that  that  of  Febn 
1902,  be  re-entered  and  reaffirmed. 


PER  CURIAM.  For  tbe  reasons  st 
the  foregoing  opinion,  It  is  ordered  ti 
Judgment  of  this  court  of  November  1! 
be  vacated  and  set  aside,  and  that  tb 
ment  of  the  district  court  be  reversi 


BROWN  V.  BOWERMAN. 

(Supreme  Court  of  Michigan.     Nov.  9, 

BOUNDARIES— BSTABLISHUSNT—ACQl 
CENCE. 

1.  Owners  of  land  agreeing  to  the  est 
ment  of  a  boundary  Ime,  acquiescing  t 

and  changing  their  relative  rights  accoi 
are  bound  thereby,  both  at  law  and  in 
though  the  line  so  established  was  not 
lished  according  to  an  old  boundary  lin 
by  former  proprietors,  but  the  monum< 
which  were  lost. 

Error  to  Circuit  Court,  Van  Buren  C 
John  R.  Carr,  Judge. 

Action  by  Charles  A.  Brown  agalns 
uel  R.  Bowerman.  Judgment  for  pi 
and  defendant  brings  error.    Reverse* 

Tbla  is  an  action  of  ejectment  broi 
recover  the  following  described  lands,  ■ 
"Commencing  4.<34  chains  south  of  tt 
quarter  post  on  tbe  north  and  south  <; 
line  of  section  twenty-one,  town  one 
range  seventeen   west;    thence  south 

IT  1.  Sm  Boundaries,  vol.  1^  Cent  Dig.  U  : 
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point  tweotr-three  rods  thirteen  and  one-half 
feet  south  of  said  half  quarter  post;  thence 
west  to  Lake  Michigan;  thence  northeaster- 
ly along  Lake  Michigan  to  a  point  west  of  the 
place  of  beginning;  thence  east  to  the  place 
of  beginning— being  the  lands  Indicated  on 
E^xhlblt  A  annexed,  as  lying  between  the 
point  designated  by  'Line  Claimed  by  Brown' 
(m  the  south  and  'Fence  Line'  oo  the  north." 


21,  town  1  south,  range  17  west,  bounded  on 
the  north  by  Charles  Champion,  on  the  west 
by  Lake,  on  the  south  by  Josephine  Rouse, 
on  the  east  by  take  Shore  road,  being  7 
acres  of  land,  more  or  less.  In  1896  plalntlfl 
began  negotiations  with  Mr.  Bradley  to  pur- 
chase the  laud  last  above  described,  at  which 
time  the  old  fence  line  which  it  was  claimed 
existed  between  the  north  7  acres  and  the 


Map  of  southwest 
fractional  quarter 
section  21,  South 
Haven  Township, 
Van     Buren    Go,, 

^  Oct  38,  1901. 

"      W.  a  G088, 
Surveyor. 


Originally,  George  and  Ludnda  Rouse  owned 
all  the  land  on  section  21,  South  Haven  town- 
ship, sbown  by  Bixhlblt  A  to  be  south  of  the 
eighth  line,  supposed  to  be  34  acres.  A  num- 
ber of  years  ago  George  and  Luclnda  Rouse 
bad  some  domestic  difflculty.  and  separated, 
and  George  set  off  to  Lucinda  what  be  sup- 
posed to  be  7  acres  bounded  on  the  north  by 
the  eighth  line,  and  made  a  conveyance 
whereby  the  title  became  vested  In  her.  The 
testimony  tended  to  show  that  he  built  a  sort 
of  fence  along  the  south  thereof  extending 
from  figure  "1"  east.  Exhibit  A,  as  shown 
by  annexed  plat.  In  1888  George  Bouse 
died.  October  17,  1888,  Luclnda  Rouse,  his 
widow,  and  all  of  the  other  heirs,  joined  in 
a  deed  whereby  they  conveyed  to  Josephine 
Rouse  the  south  27  acres  of  the  southeast 
fractional  quarter  of  tbe  southwest  fractional 
quarter  of  section  21,  town  1  south,  of  range 
17  west.  This  land,  by  proper  legal  convey- 
ance, came  into  the  possession  and  ownership 
of  Fred  Beunett,  And  then  to  the  defendant, 
Samuel  R.  Bowerman.  August  12,  1800,  Lu- 
clnda Ronse  and  all  the  other  heirs  of  George 
Ronse  Joined  in  a  conveyance  conveying  to 
William  S.  Bradley  7  acres  of  land  from  and 
off  the  north  end  of  the  fractional  southeast 
quarter  of  the  southwest  quarter  of  section 
«7  N.W.— 2a 


south  27  acres  was  obliterated,  and  the  fence 
row  plowed  up,  and  nothing  was  left  where- 
by the  division  line  as  originally  agreed  up- 
on between  George  and  Luclnda  Rouse  could 
be  designated.  Brown  and  Bradley  struck 
upon  a  bargain,  but  before  making  the  deed 
Bradley,  at  the  request  of  Brown,  caused  a 
survey  to  be  made.  In  order  that  the  descrip- 
tion of  the  land  which  was  to  be  deeded  to 
him  might  be  made  more  certain,  and  in  or- 
der that  the  division  line  between  the  so- 
called  7  acres  and  the  so-called  27  acres 
might  be  determined.  George  C.  Monroe,  a 
surveyor,  was  called,  and  the  whole  34  acres 
formerly  owned  by  the  Rouses  was  surveyed. 
and  it  was  found  that  there  was  in  said  piece 
33.36  acres,  Instead  of  34  acres.  At  the  time 
of  this  survey  Bennett  was  the  owner  of  the 
so-called  27  acres,  Bradley  the  owner  of  the 
so-called  7  acres,  and  the  defendant.  Bower- 
man,  mortgagee  under  foreclosure.  All 
agreed  to  abide  by  the  division  made  by  the 
surveyor,  and  each  thereafter  acquiesced  in 
such  division.  The  division  line,  as  estab- 
lished by  Monroe  and  as  agreed  upon  by 
Bradley,  Bennett,  and  Bowerman,  and  as  ac- 
quiesced in  by  them  and  each  of  them,  is  in- 
dicated at  a  point  marked  "Fence  Line"  on 
Exhibit  A.    The  land  in  dispute  Is  south  of 
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tills  line.  By  this  division  there  were  6.87 
acres  of  land  In  the  so-called  7-acre  parc^ 
and  26.48  acres  In  the  so-called  27-acre  piece. 
The  amount  of  land  lying  between  the  eighth 
line  and  the  line  marked  Eizhlblt  A  as  "Line 
Claimed  by  Brown"  Is  8.606  acres,  the 
amount  lying  south  thereof  being  24.83  acres. 
After  the  survey  was  made  and  the  division 
line  agreed  upon,  Bradley  made  a  warranty 
deed,  and  conveyed  to  plaintiff  all  that  certain 
piece  or  parcel  of  land  In  the  township  of 
South  Haven,  Van  Buren  county,  Mich., 
bounded  and  described  as  commencing  at  the 
south  half  quart»'  post  on  the  north  and 
south  quarter  line  of  section  21,  town  1 
south,  range  17  west;  thence  south  on  the 
quarter  line  4.64  chains;  thence  west  to  Lake 
Michigan  low-water  mark  16.42  chains; 
thence  southeasterly  along  the  shore  of  Lake 
Michigan  to  the  half  quarter  line  about  19 
rods;  thence  east  on  the  half  quarter  line 
14.27  chains  to  the  place  of  begrinnlns— con- 
taining 6.87  acres.  Afterwards  the  plalntUT 
procured  a  quitclaim  deed  from  the  Bouses, 
and  also  a  quitclaim  deed  from  Bradley,  and 
it  is  under  these  quitclaim  deeds  that  plain- 
tiff clatms  to  have  acquired  rights  to  the 
premises  In  dispute.  Upon  special  questions 
stibmitted  the  jury  found  "that  a  division  line 
was  agreed  upon  by  Bennett,  Bradley,  and 
Bowerman  defining  and  fixing  the  boundary 
line  between  the  so-called  seven  acres  and 
the  so-called  twenty-seven  acres,"  and  that 
such  boundary  line  was  acquiesced  in  by 
them  and  each  of  them  thereafter,  but  re- 
turned a  general  verdict  for  the  plaintiff.  A 
motion  was  then  made  that  the  verdict  be 
set  aside,  and  that  Judgment  be  entered  for 
the  defendant 

H.  T.  Cook  and  T.  J.  Cavanaugh,  for  ap- 
pellant   Wicksall  &  Cogahall,  for  appellee. 

MONTGOMERY,  J.  (after  stating  the 
facts).  The  first  error  discussed  is  In  the  re- 
fusal of  the  court  to  set  aside  the  general 
verdict  of  the  Jury,  and  in  the  same  connec- 
tion may  be  discussed  the  refusal  of  the 
court  to  grant  a  request  of  the  defendant 
The  request  was  as  follows:  "Although 
there  may  have  been  an  agreed  line  between 
the  former  proprietors  of  the  lands  in  con- 
troversy, yet  if  the  monuments  had  been  re- 
moved or  been  lost  it  was  competent  for  the 
parties  who  owned  the  lands  to  have  a  sur- 
vey, and  agreed  upon  a  botmdary  line;  and 
such  an  agreement  would  re-establish  the 
boundary  line,  and  would  be  binding  upon 
the  owners  who  made  it  or  agreed  to  It  al- 
though not  established  according  to  the  old 
boundary  line."  If  this  request  correctly 
stated  the  law,  or  if  the  request  should  have 
been  given  with  the  modification  that  such 
re-established  boundary  line  would  be  bind- 
ing if  acquiesced  in  and  acted  upon  by  the 
parties,  then  it  follows  that  the  circuit  Judge 
was  in  error  In  refusing  to  set  aside  the  ver- 
dict and  enter  Judgment  for  the  defendant 


We  think,  whoe  the  parties  agree  to  the 
tabllshment  of  a  boundary  line,  and  acqnle 
In  Its  establishment  so  that  the  relat 
rights  of  the  parties  have  become  chan« 
it  is  well  settled  that  the  parties  are  bm 
by  such  action  at  law  as  well  as  in  eqn 
Manistee  Manufacturing  Co.  v.  Cogswell, 
Mich.,  at  page  605,  61  N.  W.  884,  and  ca 
cited.  We  do  not  overlook  the  contentloD 
plaintiff's  counsel  that  there  was  no  evide 
Justifying  the  submission  of  this  questioc 
the  Jury.  We  do  not  howevM-,  agree  t< 
this  contention,  and  think  there  was  te 
mony  from  which  the  Jury  might  have  drs 
the  inference  that  all  parties  concerned 
this  line  agreed  upon  the  survey  by  Mon; 
and  that  both  parties  thereafter  acquiesce) 
it  and  tliat  defendant's  grantors  changed 
character  of  their  occupancy  In  reliance  u 
such  agreement. 

nie  Judgment  should  be  reversed,  and 
cause  remanded,  with  direction  to  the 
cult  Jud^  to  enter  Judgment  upon  the  ■ 
diet  for  defendant  Appellant  will  re« 
costs  of  this  court.  The  other  Justices  ( 
curred. 


LANE  et  al.  t.  MICHIGAN  TRAOTION 
(Supreme  Court  of  Michigan.     Nov.  17,  IS 

RAILROADS-DEED  FOR  RIGHT  OF  WAT-C 
8TRDCTI0N  AT  GRADE— REQUIREBJENT- 
BANKMBNT  OP  OTHER  ROAD  —  CONTR 
WITH  GRANTEE— GRANTEE'S  LIABILTTT- 
HOVAL  OF  TRESTLE— RIGHT  TO  HELD 
DAMAGES-JURISDICTION  OF  EQUITT. 

1.  A  deed  granting  a  right  of  way  to  a  sn' 
ban  electric  railway  company  antnorised  1 
construct  and  operate  a  road  "snbstantiall] 
the  poles  and  trolley  wires  of  said  company 
now  erected  and  maintained  on  W.  stre 
where  a  surface  line  was  built.  The  comp 
was  also  required  to  operate  its  railway  over 
grant  "substantially  in  the  same  manner  as 
der  the  franchise  granted  to  it  by  the  cit: 
K.,"  and  tliis  franchise  ordinance  required  i 
rails  should  be  laid  so  as  not  to  obstmct 
passage  of  vehicles,  that  their  upper  sun 
shonld  be  flush  with  the  surface  of  the  stn 
and  that  the  tracks  should  conform  to  the  st 
grades.  Held,  that  the  company  had  no  ri 
under  the  deed,  to  build  and  maintain  a  trc 
above  grade. 

2.  A  railway  company  which  contracts  ^ 
another  companr  for  a  subway  crossing- 
State  RailroBd  Commissioner  having  forbiii 
a  Rrade  crossing — is  not  liable  to  an  adjoii 
landowner  for  damages  resulting  from  the  e 
tion  by  Uie  latter  company,  in  pursuance  of 
contract,  of  an  embankment  on  its  own  pri' 
right  of  way. 

8.  The  violation  of  the  restrictions  of  a  < 
granting  a  surface  easement  for  a  rU^t  of 
to  a  railway  company,  by  the  company's  c 
tion  of  a  trestle  above  grade,  pursuant  to 
requirement  of  the  State  Railroad  Commisi 
er,  will  not  entitle  the  grantor  to  a  decree  < 
pelling  the  tearing  up  of  the  track  and 
abandonment  of  the  road,  but  will  only 
title  him  to  pecuniary  damages. 

4.  Equity,  having  obtained  jurisdiction  ol 
injunction   suit  in   which   the  relief  soogb 
refused,  may  award  pecuniary  damages,  ra 
than  remit  complainant  to  an  action  at 
therefor. 


H  4.  See  iDlunctlon,  vol.  27,  C«c«.  Dtg.  I  41*. 
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Appeal  from  Circuit  Court,  Kalamazoo  Coun- 
ty, In  Gbancery;  John  W.  Adams,  Judge. 

Suit  by  M.  Henry  Lane  and  another 
against  tbe  Michigan  Traction  Company. 
Decree  for  complainants,  and  defendant  a^ 
peals.    Modified. 

The  following  Is  the  diagram  referred  to  In 
the  opinion: 


Alfred  J.  Mills,  for  appellant  TB.  M.  Irish 
(Dallas  Bondeman,  of  counsel),  for  appellees. 

HOOKEB,  O.  X  The  complainants  own 
land  In  the  sontheasterly  portion  of  the  city 
of  Kalamazoo,  which  is  platted,  and  is  called 
"Factory  View  Addition."  Our  understand- 
ing Is  that  the  proof  shows  it  to  contain  9 
acres,  but,  if  the  map  is  drawn  to  scale,  the 
premises  are  about  1,000  feet  long  by  300 
feet  wide,  making  less  than  8  acres.  The 
north  end  fronts  on  Lake  avenue  (a  good 
street),  and  tbe  premises  extend  south  to  the 
track  of  tbe  Grand  Rapids  &  Indiana  Rail- 
road Company,  which  is  npon  an  embank- 
ment 10  or  more  feet  high  at  this  time.  In 
platting  the  premises,  a  street  called  "Ful- 
ford  Avenue"  was  laid  out,  lengthwise  of  tbe 
parcel  north  and  south;  there  being  a  row  of 
lots  on  each  side,  fronting  said  Fulford  ave- 
nne.  Tbe  land  is  low.  The  accompanying 
diagram  will  serve  to  show  the  situation  as 
It  now  exists.  Upon  this  diagram,  Factory 
addition  is  inclosed  by  a  crooked  line,  thus 
-^^o^v.  On  the  east  it  Includes  the  right  of 
way  occupied  by  the  Chicago,  Kalamazoo  & 
Saginaw  Railroad.  It  consists  of  35  lots,  4 
of  which  front  on  Lake  avenue.    Thirteen 


lie  south  of  Washington  avenue  extension,  2 
are  devoted  to  said  extension,  and  20,  In- 
cluding the  lots  fronting  Lake  avenue,  lie 
north  of  Washington  avenue  extension.  The 
complainants  own  also  what  is  called  the 
"Reed  Farm,"  lying  principally  southwest  of 
the  Grand  Rapids  &  Indiana  track,  and  the 
Riverside  addition,  lying  north  of  Lake  street. 
Counsel  say  that  complainants  designed  Ful- 
ford avenue  to  connect  these  two  parcels. 
The  defendant  Is  a  corporation,  and  was  en- 
gaged in  building  an  electric  suburban  line 
from  Battle  Creek  to  Kalamazoo,  and  con- 
templated entering  the  latter  city  via  Lake 
street,  and  bad  graded  to  and  plowed  be- 
yond the  point  where  its  track  finally  left 
Lake  street  and  entered  Washington  avenue 
extension  as  projected.  The  plat  of  Factory 
View  addition  shows  Washington  avenue  ex- 
tension as  projected,  with  the  suburban  road 
thereon.  One  Hayes,  who  was  a  member  of 
the  South  Side  Improvement  Company,  and 
Interested  in  a  proposed  park  to  4)e  called 
"Recreation  Park,"  conceived  tbe  idea  of 
having  the  suburban  road  enter  the  city  via 
Washington  avenue,  and  negotiated  such  an 
arrangement  with  the  suburban  railway  com- 
pany, and  ultimately  secured  deeds  of  a  right 
of  way  for  tbe  railroad  from  landowners 
west  of  Cameron  street,  tatcluding  tbe  com- 
plainants' right  of  way,  over  which  the  pro- 
posed extension  of  Washington  avenue  would 
naturally  go.  The  complainants'  deed  re- 
served the  right  to  cross  the  defendant's  road 
with  streets,  and  also  reserved  a  right  of 
way  for  a  belt  line  road.  Tbe  defendant  then 
constructed  the  railroad  until  it  reached  the 
Grand  Rapids  &  Indiana  embankment,  wMCb 
at  that  time  was  4  or  5  feet  above  tbe  ad- 
jacent land  at  the  place  of  crossing.  Mean- 
time the  Chicago,  Kalamazoo  &  Saginaw 
Company  acquired  rights  in  the  belt  line 
strip  on  the  easterly  side  of  the  complain- 
ants' Factory  addition,  and  made  a  cut  8  or 
4  feet  deep,  which  was  afterwards  bridged 
by  defendant's  track  temporarily.  Soon  aft- 
er the  State  Railroad  Commissioner  refused 
to  allow  any  crossing  of  the  three  roads  men- 
tioned at  grade,  in  that  vicinity;  and  ulti- 
mately a  contract  was  made  between  the 
three  railroad  companies,  by  the  terms  of 
which  the  defendant  was  to  build  Its  road  un- 
der the  Grand  Rapids  &  Indiana  Railroad 
track,  and  over  the  Chicago,  Kalamazoo  & 
Saginaw  track  on  a  trestle,  the  cost  to  be  ap- 
portioned according  to  the  agreement.  The 
defendant  thereupon  constructed  a  subway 
under  the  Grand  Rapids  &  Indiana  track, 
and  began  the  erection  of  an  embankment 
east  of  the  Chicago,  Kalamazoo  &  Saginaw 
track,  to  connect  with  a  trestle;  and,  when 
about  to  commence  the  trestle  in  front  of 
Factory  addition,  the  complainants  filed  the 
bill  In  this  cause  to  restrain  such  building. 
A  preliminary  injunction  issued,  but  was 
dissolved  on  defendant's  filing  a  bond,  and 
the  trestle  was  completed,  and  the  road  is  in 
operation.    On    the    hearing   a    decree    was 
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made  allowing  complainants  $6,500  damages 
for  tbe  depreciation  of  their  property,  aris- 
ing out  of  a  failure  to  build  tbe  road  at 
grade,  and  the  erection  of  tbe  trestle  and 
embankment  Tbe  defendant  claims  that  It 
bad  a  rlgbt  to  build  the  trestle,  under  the 
deed,  and,  further,  that  the  complainants  are 
not  injured  by  the  subway  under  tbe  Grand 
Rapids  &  Indiana  Railroad,  and  that  the 
trestle  was  made  necessary  by  the  cut  made 
by  the  Chicago,  Kalamazoo  &  Saginaw  Rail- 
way Company  by  consent  of  the  complain- 
ants. 

We  are  of  the  ophilon  that  the  deed  upon 
which  tbe  defendant  relies  contains  provi- 
sions which  forbid  the  inference  of  an  inten- 
tion to  grant  a  right  of  way  for  a  railway 
above  the  grade  of  tbe  street.  This  deed 
contains  proTlsions  that  Indicate  an  Inten- 
tion on  the  part  of  both  parties  that  the  track 
should  be  a  surface  road  to  conform  to  the 
grade  that  should  be  established  for  the 
street,  wiien  opened;  e.  g.,  it  was  authorized 
to  construct,  etc.,  and  operate  a  road  "sub- 
stantially as  the  poles  and  trolley  wires  of 
said  company  are  now  erected  and  main- 
tained on  Washington  street"  Again:  "It  Is 
further  imderstood  that  party  of  the  second 
part  *  •  *  shall  be  required  to  operate 
its  electric  railway  over  the  right  of  way 
hereby  granted,  substantially  In  the  same 
manner,  as  under  the  franchise  granted  to  it 
by  the  dty  of  Kalamazoo,  and  under  which 
It  operates  its  line  over  Washington  avenue, 
at  present."  The  ordinance  referred  to  pro- 
vides "that  the  •  •  •  rails  *  *  • 
shaU  be  laid  and  maintained,  in  such  a  man- 
ner, as  not  to  obstruct  tbe  free  passage  of 
vehicles  over  the  same,  and  the  upper  sur- 
face of  the  same,  shall  be  laid  flush  with  the 
surface  of  the  streets,  and  such  tracks  shall 
conform  to  the  grade  of  the  streets,  as  now 
established,  or  as  may  from  time  to  time 
be  established."  Under  tbe  provisions  of 
this  deed  quoted,  tbe  intention  to  limit  the 
easement  to  a  surface  easement  seems  plain, 
and  it  cannot  be  construed  to  convey  more 
than  a  right  to  build  a  road  conforming  to 
the  street  or  surface.  Counsel's  claim  that 
the  deed  gave  the  right  to  build  and  main- 
tain the  trestle  is  untenable. 

Contrary  to  tbe  expectation  of  the  parties, 
the  Railroad  Commissioner  forbade  grade 
crossings.  Thereupon  the  Grand  Rapids  & 
Indiana  raised  its  grade,  making  it  feasible 
for  the  defendant  to  go  beneath  its  track 
through  a  subway.  We  find  nothing  in  the 
record  that  indicates  that  the  Grand  Rapids 
&  Indiana  Company  bad  not  a  right  to  raise 
Its  grade  at  will.  Its  track  was  built  upon 
its  own  private  right  of  way,  and  there  is 
testimony  that  It  was  constantly  raising  Its 
grade  at  this  point,  in  furtherance  of  a  pol- 
icy of  Its  own.  The  contract  by  which  it 
made  the  subway  iKissible  was  one  that  the 
parties  bad  a  right  to  make,  and  complain- 
ants had  no  right  to  complain  of  it.  Nor 
were  their  rights  infringed  by  the  failure  to 


construct  a  subway  wide  enough  to  s 
modate  travel  aside  from  defendant's 
The  highway  then  terminated  west  i 
track,  and,  while  the  plat  of  Factory 
addition  indicated  an  offer  of  land  for 
tension  of  Washington  avenue,  it  has 
been  accepted  by  tbe  city.  There  sec 
be  no  difficulty  In  widening  the  subT 
the  city  shall  ever  care  to  do  it  The 
depression  necessary  to  get  room  for  tb 
sage  of  cars  under  the  Grand  Rapids 
dlana  track  does  not  injure  the  complal 
but  has  rather  benefited  the  property,  a 
It  is  not  upon  the  premises  deeded  by 
defendant's  right  does  not  rest  or  depei 
on  their  grant  It  is  apparent  that  tb 
troversy  does  not  depend  to  any  gre 
tent  upon  this  subway,  but  rather  up( 
trestle. 

Counsel  for  the  defendant  say  thi 
complainants'  conduct  has  been  such 
create  an  equitable  estoppel  against  a 
that  the  trestle  could  not  lawfully  be 
Inasmuch  as  they  countenanced,  tf  tb 
not  authorize,  the  building  of  the  CI 
Kalamazoo  &  Saginaw  and  belt  line 
It  is  true  that  they  reserved  a  right  U 
a  belt  line.  Of  this  the  defendant  i 
complain,  for  It  accepted  the  deed  e 
to  this  right  It  Is  also  true  that  the 
Indicates  a  consent  on  the  part  of  thi 
plainants  tbat  the  Chicago,  Kalama 
Saginaw  should  cross  the  right  of  wa 
It  had  granted  to  the  defendant  below 
and  this  might  Justify  an  inference  of  : 
ingness  that  Washington  avenue  ext 
should  be  lowered  to  tbe  grade  of  sn< 
at  that  point  But  this  question  Is  noi 
and,  if  the  order  of  the  Railroad  Comm 
er  is  to  be  enforced,  both  complainan 
defendant  have  been  benefited  by  t1 
made  by  the  Chicago,  Kalamazoo  &  & 
Railroad  Company,  because  it  lessei 
height  of  the  trestle  that  would  othem 
necessary. 

We  have,  then,  this  situation:  Tl 
fendant  has  lawfully  and  in  good  fait 
structed  and  put  in  operation  a  pern 
public  improvement,  and,  without  its 
the  police  requirements  of  the  state 
made  the  erection  of  a  trestle  necessa 
Is  apparent  that  there  is  no  other  way 
eratlng  the  road.  The  complainants 
Ing  upon  the  letter  of  their  deed,  insii 
defendant  has  no  right  there,  and  have 
Into  a  court  of  equity,  asking  that  it  b 
pelled  to  tear  up  its  track  and  aband 
road.  We  think  that  they  are  not  enti 
such  relief.  On  the  other  hand,  they 
more  responsible  for  the  condition  of 
than  Is  the  defendant  and  are  entit 
reasonable  compensation  for  such  da 
as  are  fairly  chargeable  to  the  erect 
the  trestle  upon  their  land.  It  Is  urge 
tliey  should  be  remitted  to  thebr  remi 
law  for  these,  and  that  this  bill  aha 
dismissed;  but  authorities  are  nnmer 
the  effect  tliat  chancery  having  entei 
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Jnrlsdictton  for  one  purpose,  as  In  tbis  case, 
may  retain  it  for  the  purpose  of  doing  com- 
plete Justice  in  the  premises.  The  authori- 
ties cited  by  counsel  sufficiently  show  this, 
and  need  not  be  repeated  in  this  opinion. 

The  complainants  claim  compensation  for 
depreciation  of  value  of  the  lots  upon  Fac- 
tory addition,  and  malie  a  similar  claim  as  to 
the  Riyerside  addition  and  Reed  Farm.  All 
of  the  former  lies  north  of  Lake  street,  and 
most  of  the  latter  south  and  west  of  the 
Grand  Rapids  &  Indiana  traclE.  We  think 
neither  has  suffered  from  the  building  of  the 
trestle.  The  claim  that  Fulford  ayenne  was 
to  connect  the  two,  does  not  appeal  to  us, 
first,  because  Lake  street  is  a  much  more 
natural  approach  to  Riverside,  and  Washing- 
ton avenue,  as  already  opened,  offers  every 
facility  requisite  to  Reed  Farm;  and,  sec- 
ond, the  Grand  Rapids  &  Indiana  Company 
had  a  right  to  raise  its  tracks,  and  its  doing 
so  has  made  the  crossing  of  Fnlford  avenue 
safer  and  comparatively  easy;  and,  third, 
tbe  defendant  Is  not  liable  for  injury  to  Ful- 
ford avenue  caused  by  raising  the  Grand 
Rapids  &  Indiana  track.  This  street  could 
also  cross  tbe  suburban  road  by  a  subway 
without  much  difficulty,  so  that  Reed  Farm 
and  Riverside  are  not  seriously  affected  by 
the  obstacles  to  tbe  opening  of  Fulford  ave- 
nue. 

Tbe  claim  of  damages  to  Factory  View 
addition  is  predicated  upon  the  combination 
of  clrcnmstnnces  which  surround  a  portion 
of  it  on  three  sides,  by  cut,  fill,  and  trestle. 
Tbe  defendant  is  not  to  blame  for  tbe  cut 
or  tbe  embankment  of  tbe  Grand  Rapids  & 
Indiana  Co.  Each  had  the  right  to  make  its 
cut  or  fill,  and  the  defendant  committed  no 
actionable  wrong  wben  It  arranged  with  the 
latter  for  a  subway.  It  is  responsible  fOr  its 
trestle  and  embankment,  and  for  nothing 
more.  Witnesses  were  called  to  give  their 
opinions  upon  tbe  amount  of  injury  done  to 
these  lots  in  Factory  View  addition,  to  the 
Reed  Farm,  and  to  Riverside.  They  have 
also  made  the  situation  of  tbe  premises  plain. 
Tbe  damages  given  by  the  learned  circuit 
Jndge  seem  to  Include:  (1)  Damages  for  an 
embankment  east  of  complainants'  premises, 
npon  tbe  land  of  others,  who  have  consented 
to  its  erection,  npon  the  theory  that  it  pre- 
cludes tbe  future  opening  and  use  of  Wash- 
ington avenue  extension.  (2)  That  the  trestle 
and  embankment  are  rough  and  unsightly, 
and  obstruct  the  view  from  the  south  part 
of  Factory  View  addition  to  the  north,  and 
from  the  north  part  to  the  south.  (3)  That 
tbe  trestle  Is  so  low  as  to  prevent  Fulford 
avenue  passing  it  in  a  subway,  and  that  Fac- 
tory View  addition  and  a  portion  of  Reed 
Farm  Is  damaged  because  of  the  practical 
impossibility  of  carrying  Fulford  avenue  over 
or  nnder  tbe  trestle  and  tbe  Grand  Rapids  & 
Indiana  track;  and  the  court  said  that,  al- 
tbongb  defendant  should  so  arrange  its  tres- 
fle  as  tc  permit  Fulford  avenue  to  go  be- 
neath it.  Still  the  Grand  Rapids  &  Indiana 


embankment  is  so  high  that  tbe  street  could 
not  be  carried  under  it  without  almost  un- 
warranted expense. 

From  the  foregoing,  we  conclude  that,  of 
tbe  $6,500  allowed  as  damages,  a  portion  was 
for  injury  to  Reed  Farm,  and  a  portion  for 
the  obstacles  in  the  way  of  tbe  extension  of 
Washington  avenue  east  of  tbe  Chicago, 
Kalamazoo  &  Saginaw  track,  if  that  should 
be  desirable.  No  damages  appear  to  have 
been  given  for  injury  to  Riverside  addition. 
We  have  no  way  of  ascertaining  how  much 
of  the  amount  decreed  was  given  for  one  or 
another  of  these  things.  From  the  situation 
of  these  premises  as  shown  by  the  map,  and 
the  description  given  by  tbe  witnesses,  we 
are  satisfied  that  no  damages  were  suffered 
by  reason  of  this  trestle  to  Reed  Farm  or 
Riyerside  addition.  Some  damage  was  suf- 
fered by  reason  of  the  necessity  of  depress- 
ing Fulford  avenue  at  the  trestle;  and  some 
depreciation  of  lots  south  of  the  trestle,  and 
the  two  lots  adjacent  to  Washington  avenue 
north  of  tbe  trestle;  and  we  think  $2,000 
ample  recompense  for  these  items. 

The  decree  of  tbe  circuit  court  will  be  mod- 
ified in  the  matter  of  damages  as  indicated, 
and  otherwise  affirmed.  The  defendant  will 
recover  costs  of  this  court  The  other  Jus- 
tices concurred. 


SOTTLB!  V.  HARRINGTON. 
(Supreme  Court  of  Michigan.    Dec.  1,  1903.) 

CHATTBJL  MORTOAGE— NOTICB  TO  PURCHASER 
OP  CHATTEL— EVIDENCE— FALSE  REPRESEN- 
TATIONS—RIGHT OP  ACTION. 

1.  Evidence  in  replevin  by  the  mortgagee  of  a 
chattel  against  tbe  purchaser  thereof  from  the 
mortgagor  held  sufficient  to  authorize  the  court, 
in  directing  verdict  for  plaintiff,  to  assume  de- 
fendant had  notice  of  the  mortgage  before  the 
purchase. 

2.  Any  rights  of  a  mortgagor  because  of  hav- 
ing been  induced  by  fraud  to  execute  a  chattel 
mortgHKe  do  not  pass  to  the  purchaser  from  him 
of  the  chattel. 

3.  False  representations  aa  to  goods  made  to 
the  purchaser  thereof  after  he  has  become  the 
purchaser  give  him  no  cause  of  action. 

Error  to  Circuit  Conrt,  Otsego  County;  Nel- 
«on  Sharpe,  Judge. 

Action  by  Charles  P.  Soule  against  Wil- 
liam A.  Harrington.  Judgment  for  plaintiff 
Defendant  brings  error.    Affirmed. 

William  A.  Harrington,  in  pro.  per.  W.  L. 
Townsend,  for  appellee. 

CARPENTER,  J.  This  la  a  suit  In  replevin 
to  recover  the  possession  6t  two  printing 
presses.  These  presses  were  sold  by  plain- 
tiff, doing  business  as  the  Crescent  Tyi>e 
Foundry,  to  a  partnership  doing  business  as 
Babcock  &  Marlatl  Babcock  &  Marlatt  se- 
cured payment  of  part  of  the  purchase  price 
by  a  chattel  mortgage.  This  chattel  mort- 
gage was  filed,  not  where  either  Babcock  or 
Marlatt  resided,  bnt,  through  some  mistake, 
In  tbe  township  where  they  did  business. 
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Babcock  &  Marlatt  aubsequently  sold  the 
presses  to  defendant  Defendant  neglected 
to  pay  the  amount  secured  by  the  mortgage, 
and  refused  to  deliver  possession,  and  there- 
upon this  suit  was  brought  A  rerdict  was 
directed  for  plaintiff.  We  are  asked  to  re- 
verse this  Judgment  on  three  grounds,  each 
of  which  will  be  stated  and  disposed  of. 

1.  It  is  clahned  that  in  dh^cdng  a  verdict 
for  the  plaintiff  the  court  erred  in  assuming 
that  defendant  had  notice  of  this  mortgage 
before  he  made  his  purchase.  We  think  this 
assumption  warranted  by  the  following  tes- 
timony of  defendant:  "I  bought  the  prop- 
erty subject  to  the  claim  that  the  Crescent 
Type  Foundry  had  against  Babcock  &  Mar- 
latt Q.  Very  well.  This  was  one  claim, 
and  be  told  you  they  bad  a  mortgage  against 
it  Don't  you  know  how  much?  A.  No. 
I  didn't  know  how  much.  Q.  What  la  the 
reason  you' didn't  find  out?  A.  Well,  I  say 
I  went  to  the  township  clerk's  office  for  the 
township  of  Livingston,  to  ascertain  what 
the  condition  of  the  mortgage  was,  and  I 
didn't  find  it  Q.  WeU,  you  talked  it  over 
with  Mr.  Babcock?  A.  There  wasn't  very 
much  said  about  It  as  I  remember  it 
•  *  ♦  Q.  Well,  you  knew  how  much  it 
amounted  to,  or  very  nearly  so,  before  you 
found  where  It  was  filed,  didn't  you?  A. 
Why,  perhaps  I  knew  approximately.  I 
don't  think  I  knew  to  a  certainty  the  amount 
of  their  claim." 

2.  It  is  claimed  that  the  court  erred  in 
excluding  testimony  tending  to  prove  that 
Babcock  &  Marlatt  executed  the  mortgage 
because  of  fraudulent  representations.  We 
approve  the  decision  of  the  trial  Judge,  for 
the  reason  stated  by  liim  "that  the  right  of 
Babcock  &  Marlatt  If  they  had  any  claim 
for  fraud  in  connection  with  the  taking  of 
this  mortgage,  did  not  pass  to  the  pur- 
chaser from  them." 

3.  It  Is  claimed  that  the  court  erred  in  ex- 
cluding testimony  that  an  agent  of  plaintiff's 
reiterated  the  false  representations  made  to 
Babcock  tc  Marlatt  to  defendant  after  de- 
fendant acquired  the  property.  We  think 
the  court  properly  excluded  this  testimony 
on  the  ground  that  defendant  was  at  this 
time  the  owner  of  the  property,  and  therefore 
these  representations  did  not  give  him  a 
cause  of  action. 

The  Judgment  will  be  affirmed,  with  costa. 
The  other  Justices  concurred. 


CLARK  T.  MITCHELL  et  al. 

(Supreme  Court  of  South  Dakota.     Dec.  2, 
1903.) 

APPBAL— BILL  OK  EXCEPTIONS— DEFBCT- 
CURHJ-^UDGMENT—PRBSUMP- 
TION— STATUTE. 
1.  Under  Rev.  Code  Civ.  Proc.  S  303,  require 
ing  the  bill  of  exceptions  to  specify  the  particu- 
lar errors  on  whicii  the  party  will  rely,  a  bill  of 
exceptions  containing  no  specifications  of  errors 
of  law,  or  the  particulars  in  which  the  evidence 


la  deemed  iDsufflcient  to  sustain  the  Hidings  of 
fact  will  be  dlsresarded  on  appeal. 

2.  A  bill  of  exceptions  which  is  defective,  un- 
der Rev.  Code  Civ.  Proc.  {  303,  requiring  that 
it  shall  specify  the  particular  errors  on  which 
the  party  will  rely,  Is  not  cured  by  an  assign- 
ment of  errors  presented  for  the  first  time  on 
appeal. 

3.  In  the  absence  of  a  bill  of  exceptions,  and 
in  the  absence  of  argument  or  an  assignment  of 
error  questioning  the  sufficiency  of  the  facts,  it 
will,  on  appeal,  be  presumed  that  they  justify 
the  conclusions  of  law  and  the  judgment 

Appeal  from  OUxmtt  Court  Lawrence  Coun- 
ty;  Joseph  B.  Moore,  Judge. 

Action  by  Horace  S.  Clark  against  Clara 
A,  Mitchell  and  others.  From  a  Judgment 
for  defendants,  pUlntiff  appeals.    Affirmed. 

James  P.  Wilson  and  Granville  G.  Bennett 
for  appellant  Moody,  Kellar  &  Moody,  for 
respondents. 

FULLER,  J.    In  this  action  to  quiet  tlUe 
to  real  property,  the  defendants  prevailed, 
and   plaintiff   appeals.    After  the   entry  of 
Judgment  there  was  a  motion  for  a  new  trial, 
based  on  a  bill  of  exceptions  containing  no 
specifications  of  errors  of  law  occurring  at 
the  trial,  or  of  the  particulars  in  which  the 
I  evidence  is  deemed  insufficient  to  sustain  the 
''  findings  of  fact    It  is  settled  in  this  state 
I  that  such  defects  are  not  cured  by  an  as- 
!  slgnment  of  errors  presented  for  the  first 
j  time  on  appeal,  and  that  the  bill  of  excep- 
tions  must  be  disregarded,  as  required   by 
section   803   of   the    Revised   Code   of   Civil 
Procedure.    "Both  the  trial  court  and  the  ad- 
verse party  are  entitled  to  know  the  partic- 
ular errors  of  law  relied  upon,  and  the  par- 
ticulars In  which  the  evidence  la  regarded 
insufficient   and   the  bill   of   exceptions   or 
statement  used  on  appeal  must  contain  such 
Bpedflcatlons."    D.    S.    B.    Johnston    Land- 
Mort  Co.  v.  Case,  18  8.  D.  28,  82  N.  W.  00; 
Hermon  ▼.  Silver,  15  S.  D.  476,  90  N.  W.  141. 
The  bill  of  exceptions  being  out  of  the 
case,  it  must  be  presumed,  In  the  absence  of 
argniment  or  an  assignment  of  error  raising 
the  point  that  the  facts  found  fully  Justify 
the  conclusions  of  law  and  the  Judgment 
Nordln  v.  Bemer,  15  S.  D.  611,  91  N.  W.  308. 
Without  reviewing  the  evidence   or   any 
alleged  error  of  law,  the  Judgment  appealed 
from  Is  affirmed. 


RICHARDS  TRUST  00.  t.  BEACH. 

(Supreme  Court  of  South  Dakota.     Dec  2, 

1903.) 

BALa  OF  RBAL  ESTATE— ACCBPTANCB  OP 
OFFER. 

1.  There  is  not  an  unconditional  acceptance 
of  an  offer  to  sell  land  for  $850  net  there  be- 
Ine  added  to  the  acceptance,  "Send  deed  for 
collection  to  bank,  with  abstract  showing  clear 
title,"  at  expense  of  vendor. 

Appeal  from  Circuit  Court,  Beadle  County; 
James  EL  McCoy,  Judge. 

Action  by  the  Richarda  Trust  Company 
against  Murtle  L.  Beach.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Affirmed. 
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CrawfoM  ft  Taylor  and  T.  H.  Noll,  for  ap- 
pellant.   Wood  &  Falrbank,  for  respondent. 

FULLER,  J.  Under  our  view  of  tlie  mer- 
its of  this  action  to  require  tbe  execution 
and  delivery  of  a  deed,  it  will  not  be  neces- 
saiy  to  determine  respondent* s  motion  to  dla- 
mlsa  tbe  appeal.  In  considering  whether  the 
trial  court  was  Justified  in  finding  that  no 
enforceable  contract  for  the  sale  of  the  land 
ever  existed  between  the  parties,  we  will 
briefly  examine  tbe  following  evidence  of- 
fered In  support  of  the  complaint:  On  the 
5th  day  of  December,  1901,  appellant,  a  res- 
ident of  tbla  state,  addressed  the  following 
letter  to  respondent  at  Cedar  Baplds,  Iowa: 

"Dear  Madam:  We  wrote  you  sometime 
ago  pertaining  to  the  N.  E.  ^  17—112-62. 
Beadle  county,  South  Dakota.  We  can  ob- 
tain for  you  $800  cash  for  this  property  If 
you  wish  to  sell;  that  Is,  for  clear  title  with 
all  taxes  paid  to  date  and  an  abstract  fur- 
nished showing  the  same.  If  you  care  to 
accept  this  amount  kindly  let  us  know  and 
we  will  prepare  necessary  papers  and  for- 
ward to  you  for  execution. 

"Very  respectfully  yours, 

"Richards  Trust  Company, 
"By  R.  O.  Richards,  President" 

Tbe  only  answer  ever  received  to  this  let- 
ter is  dated  December  12,  1901,  and  written 
at  Cedar  Rapids,  as  follows: 

"Richards  Trust  Company,  Huron,  8.  D.— 
Gentlemen:  Replying  to  yours  of  the  6tta 
Inst  to  my  ward,  Murtle  L.  Beach,  will  say 
that  sbe  has  been  away  for  two  months  untU 
now  and  is  entertaining  a  previous  offer  for 
the  N.  m  ^  17—112—62.  I  have  advised  her 
to  dispose  of  it  If  she  can  get  $800  net— since 
patent  was  Issued  no  Incumbrances  whatever 
has  been  placed  upon  It  to  my  certain  knowl- 
edge and  all  due  taxes  have  been  paid.  No 
penalty  will  attach  to  next  taxes  until  Feb- 
ruary or  March  1st  Will  give  you  a  definite 
answer  within  a  few  days  If  she  concludes 
to  accept  your  offer. 

"Truly  yours,  J.  H.  Hadeton." 

Tbe  author  of  this  letter,  who  was  never 
respondent's  guardian,  wrote  and  signed  her 
name  to  the  following  telegram,  which  was 
transmitted  to  and  received  by  appellant  on 
tbe  14tb  day  of  December,  1001: 

"Cedar  Rapids,  Iowa. 

"Richards  Trust  Company,  Huron,  8.  D.: 
Do  you  want  quarter  for  eight  hundred  fifty 
net?    Answer.  Murtie  L.  Beach." 

Appellant  construes  the  foregoing  telegram 
to  be  an  offer  to  sell  the  premises,  and  for  an 
acceptance  thereof  relies  exclusively  upon  the 
following  telegram  and  letter,  transmitted 
concurrently: 

"Huron,  8.  D.,  December  14, 1901. 

"To  Murtle  L.  Beach,  Oare  J.  H.  Hazleton, 
Oedar  Rapids,  Iowa:  We  accept  your  ofter 
to  sell  us  northeast  quarter  seventeen,  town- 
ship one  hundred  and  twelve,  range  sixty- 
two,  at  eight  hundred  fifty  net  cash  to  you. 


Bend  warranty  deed  ror  collection  to  First 
National  Bank  with  abstract  showing  clear 
"Richards  Trust  Company." 
"Huron,  South  Dakota,  U.  S.  A., 

"December  14,  1901. 

"Murtie  L.  Beach,  Care  J.  EL  Hazleton, 
Cedar  Rapids,  Iowa— Dear  Madam:  In  con- 
nection with  your  proposition  to  sell  the 
northeast  quarta  of  section  17—112—62, 
Beadle  county,  8.  D.,  for  $850  net  cash,  as 
per  your  telegram  of  this  date  Just  received 
by  us  and  to  which  we  reply  by  telegram  ac- 
cepting of  your  proposition,  we  beg*  to  hand 
you  herewith  warranty  deed,  properly  drawn 
up,  describing  the  land,  etc.,  for  you  to  exe- 
cute. We  presume  that  you  are  a  single 
woman,  but  If  not  have  your  husband  Join 
with  you  In  executing  and  acknowledging 
fills  deed.  If  single,  have  it  so  stated  in  the 
acknowledgment  You  may  forward  tbe 
deed,  with  proper  Instructions,  to  the  First 
National  Bank  of  this  city.  It  Is  customary 
with  parties  selling  land  here  to  furnish  an 
abstract  of  title  showing  perfect  in  every 
respect  and  if  you  have  not  an  abstract  of 
the  property,  yon  can  instruct  tbe  bank  to 
deduct  for  same. 

"Let  all  papers  come  forward  at  the  ear- 
liest possible  moment,  and  greatly  oblige^ 
"Tours  truly, 

"Richards  Trust  Company, 
"By  R.  O.  Richards,  President" 

Respondent  who  Is  84  years  of  age,  testi- 
fied in  her  own  behalf  as  follows:  "I  am  ac- 
quainted with  Mr.  J.  H.  Hazleton,  of  Cedar 
Rapids,  Iowa.  I  never  made  any  writing  or 
signed  any  writing  of  any  kind  directing  or 
empowering  Mr.  J.  H.  Hazleton  to  make  any 
sale  for  me,  or  in  my  behalf,  of  the  north- 
east quarter  of  section  No.  17,  township  No. 
112,  range  No.  62,  Beadle  counly.  South  Da- 
kota. I  never.  In  writing  signed  by  me,  em- 
powered or  authorized  Mr.  J.  H.  Hazleton,  of 
Cedar  Rapids,  Iowa,  to  sign  or  send  a  tele- 
gram in  my  name  to  the  Richards  Trust  Com- 
pany, of  Huron,  South  Dakota,  in  regard  to 
the  sale  of  the  land  described.  I  did  not 
previous  to  the  sending  of  the  telegram  on 
the  14tb  day  of  December,  1901,  have  any 
knowledge  either  that  J.  H.  Hazleton  had 
sent  or  that  he  intended  to  send  any  tele- 
gram with  my  name  attached  to  it  to  the 
Richards  Trust  Company,  of  Huron,  South 
Dakota,  in  regard  to  the  sale  of  the  land.  I 
never  authorized  Bfr.  Hazleton  to  write  any 
letter  in  my  name  or  In  his  own  name,  or  to 
send  any  telegram  in  my  name  or  In  his 
own  name,  to  the  Richards  Trust  Company, 
of  Huron,  South  Dakota,  In  regard  to  the 
sale  of  the  land  described."  While  conceding 
that  an  agent  for  tbe  sale  of  real  property 
must  have  written  authority  over  the  sig- 
nature of  the  party  sought  to  be  charged, 
counsel  for  appellant  maintain  that  respond- 
ent Is  estopped  from  denying  the  authority 
of  Hazleton;  but  the  circumstances  of  the 
case,  viewed  in  the  light  of  the  law,  justify 
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no  Buch  conclusion.  Were  It  to  be  asanmed 
that  respondent  made  an  unconditional  offer 
to  sell  tbe  land  for  $850  net,  slie  would  tlien 
be  entitled  to  receive  exactly  that  amount  of 
cash  at  Cedar  Rapids,  Iowa,  exclusive  of 
exchange  and  the  expense  of  an  abstract  of 
title,  which,  according  to  appellant's  qualified 
acceptance,  must  be  deducted  from  the  al- 
leged purchase  price.  Steams  v.  Olapp  (S. 
D.)  94  N.  W.  430.  Though  all  that  Is  claim- 
ed in  appellant's  brief  be  conceded,  the  minds 
of  the  parties  never  met,  and  the  judgment 
appealed  from  Is  athrmed. 


POLK  V.  CARXEY  et  aL 

(Supreme  Court  of  South  Dakota.    Dec.  2, 
1908.) 

UCENSEV-TO  CUT  TIMBER— REVOCATION— NEW 
TRIAL— DISCRETION. 

1.  A  contract  between  8.,  owner  of  land,  and 
T.,  that  X.  is  to  cut  the  timber  thereon,  and 
deliver  a  certain  amount  of  it  to  S.,  is  but  a  li- 
cense to  T.,  which  is  revolced  by  S.  conveying 
the  Innd  to  a  stranger  without  reservation. 

2.  The  granting  of  a  new  trial  to  defendant 
is  in  the  discretion  of  the  court,  though  an 
amendment  of  tlie  answer  is  necessary  for  intro- 
duction of  the  defense  sought  to  be  interposed 
on  the  new  trial. 

Appeal  from  Circuit  Court,  Meade  County; 
Levi  McGee,  Judge. 

Action  by  Charles  C.  Polk  against  James 
E.  Carney  and  others,  partners  as  Carney, 
Davis  &  Co.  From  an  order  granting  a  new 
trial,  plaiutlfT  appeals.    Affirmed. 

W.  G.  Rice  and  M.  McMahon,  for  appel- 
lant. Charles  W.  Brown,  Wesley  A,  Stuart, 
nnd  Ivan  W.  Goodner,  for  respondents. 

FULLER.  J.  The  predominating  question 
to  be  determined  on  this  appeal  from  an  or- 
der granting  a  new  trial  is  whether  the  rec- 
ord discloses  manifest  abase  of  Judicial  dis- 
cretion. The  action  was  to  recover  the  value 
of  80,000  feet  of  lumber  as  part  considera- 
tion for  the  transfer  of  all  the  growing  tim- 
ber standing  on  certain  premises  formerly 
owned  by  Ernest  Schleuning,  and  whatever 
rights  plaintlCF  may  have  emanate  from  the 
following  Instrument: 

"Rapid  City,  S.  D.,  Dec.  19th,  1896. 

"This  contract  is  entered  into  between 
Ernest  Schleuning  of  the  first  part  &  D. 
Twltchell  of  the  second  part,  whereby  tlie 
party  of  the  second  part  is  to  cut  the  timber 
on  a  certain  tract  of  land  in  Meade  county 
and  agrees  to  deliver  thirty  thousand  feet 
in  good  merchantable  lumber  at  track  at 
Piedmont  The  lumber  to  be  delivered  in 
10,000  ft  lots.  Ernest  Schleuning. 

"D.  Twltchell." 

On  the  5th  day  of  August,  1899,  Twltchell, 
who  had  previously  delivered  the  stipulated 
amonnt  of  lumber  to  Schleuning,  entered  in- 
to a  contract  with  the  defendants  to  sell  all 
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the  growing  timber  that  remained  npon  the 
land,  and,  In  addition  to  the  payment  of 
$200,  the  receipt  of  which  is  acknowledged, 
the  defendants  agreed  to  deliver  to  him  80.000 
feet  of  good  lumber  of  specified  dimensions 
within  60  days  thereafter.  It  is  alleged  in 
the  complaint  that  shortly  after  ttie  execu- 
tion of  this  contract  Twltchell  assigned  the 
same  to  the  plaintiff  for  a  valuable  consid- 
eration, and  that  he  is  now  the  owner  and 
holder  thereof.  Admitting  the  execution  of 
the  contract  in  the  form  set  out  in  the  com- 
plaint, but  alleging  that  plaintiff  was  always 
the  real  party  in  interest  the  defense  of- 
fered under  the  answer  and  counterclaim 
was  failure  of  consideration  and  collusion  on 
the  part  of  plaintiff  and  Twltchell  to  de- 
fraud defendants,  to  their  damage  in  the 
sum  of  $1,000,  for  which  an  affirmative  judg- 
ment is  demanded.  By  this  executory  agree- 
ment with  Schleuning,  Twltchell  obtained  a 
personal  privilege  amounting  to  no  more 
than  a  license  to  enter  upon  the  land  for  the 
purpose  of  cutting  and  removing  the  timber 
within  a  reasonable  time.  Upon  the  theory 
that  the  owner  may,  without  the  slightest 
reluctance,  grant  to  one  person  a  license  to 
go  upon  his  land  for  the  purpose  of  cutting 
and  removing  timber  growing  thereon,  and 
at  the  same  time  and  always  refuse  to  accord 
such  privilege  to  others,  the  courts  have  uni- 
formly held  that  a  license  is  personal  in  char- 
,  acter,  and  not  assignable.  That  a  license  to 
enter  on  land  and  cut  timber  is  revoked  by  a 
conveyance  of  the  fee  was  squarely  deter- 
mined by  this  court  in  Price  &  Baker  Com- 
pany V.  Madison,  95  N.  W.  033.  Many  cases 
go  to  the  extent  of  holding  that  such  a  li- 
cense is  extinguished  by  an  attempt  on  the 
part  of  the  licensee  to  transfer  it  to  anoth- 
er. Mendenhall  v.  Klinck,  51  N.  Y.  246; 
Dark  V.  Johnston,  CC  Pa.  164,  93  Am.  Dec. 
732;  Cowles  v.  Kidder,  67  Am.  Dec.  287; 
Bates  T.  Duncan,  64  Ark.  339,  42  S.  W.  410, 
62  Am.  St  Rep.  190;  Buggies  v.  Lesnre,  24 
Pick.  190;  Jackson  v.  Babcock,  4  Johns.  418; 
18  Am.  &  Eng.  Ency.  of  Law,  1143.  No 
interest  in  the  fee  passes,  and  the  timber  ad- 
heres to  and  is  a  part  of  the  soil  until  sev- 
ered. Clafiin  V.  Carpenter,  4  Mete.  (Mass.) 
580,  38  Am.  Dec.  381;  Garner  y.  Maboney 
(Iowa)  88  N.  W.  828;  Halleck  y.  Mixer,  16 
Cal.  574.  The  foregoing  cases  also  sustain 
the  proposition  that  a  conveyance  of  the 
land  to  a  third  person  Includes  the  timber, 
and  operates  to  revoke  such  nonassignable 
license.  To  the  same  effect  are  the  follow- 
ing anthorities:  Drake  v.  Wells,  11  Allen, 
141;    Cooley  on  Torts,  304. 

Were  It  to  be  assumed  that  an  amended 
answer  is  necessary  to  render  admissible 
testimony  showing  that  Schleuning  had  con- 
veyed the  land  to  a  stranger  without  reserva- 
tion, and  by  warranty  deed,  before  the  con- 
tract in  suit  was  executed,  the  granting  of 
a  new  trial  would  still  be  within  Judicial  dis- 
cretion, and  sustainable  by  decisions  of  tlila 
court  too  numerous  to  mention. 
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Without  any  farther  dlscnssion  of  the  mer- 
Ita  of  the  case,  the  order  appealed  from  1b  af- 
firmed. 


HARRIS  T.  STEARNS,  Oounty  Treasurer. 

(Supreme  Court  of  Sooth  Dakota.    Dec.  2, 
190S.) 

OONSTITDTIONAL  LAW— DUB  PROCESS  OB"  lAW 
—RECEIPTS  AS  CONCLUSIVB  BVIDENCB— EiX- 
KilPTIONS  FROM  TAXATION. 

1.  Laws  1890,  p.  818,  c.  150,  {  3.  proyiding 
that  possession  of  a  tax  receipt  shall  be  con- 
clnsiTe  evidence  that  all  prior  taxes  on  the  prop- 
erty have  been  paid,  and  shall  be  a  bar  to  their 
collection,  is  repugnant  to  Const,  art.  0,  §  2, 
proyiding  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of 
lav;  as  a  coanty  is  a  person,  and  a  tax  prop- 
erty, within  the  meaning  of  the  section. 

2.  Laws  1890,  p.  318,  c.  150,  {  3,  providing 
that  possession  of  a  tax  receipt  shall  be  conclu- 
sive  evidence  that  all  prior  taxes  on  the  proper- 
ty have  been  paid,  and  shall  be  a  bar  to  their 
collection,  is  repugnant  to  Const,  art.  11,  {  7, 
declaring  that  all  laws  exempting  property  from 
taxation  shall  be  void. 

Haney,  P.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; E.  G.  Smith.  Judge. 

ActioD  by  V.  K.  Harris  against  W.  F. 
Stearns,  as  treasurer  of  Douglas  county. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

French  &  Orris,  for  appellant  B.  P. 
Wanzer,  for  respondent 


FULLER,  J.  This  action  was  instituted 
to  restrain  the  sale  of  certain  real  property 
in  satisfaction  of  certain  personal  property 
taxes.  A  demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufQcient 
to  constitute  a  cause  of  action  having  beec 
SDStained,  and  the  plaintifT  having  elected 
to  stand  on  his  pleading,  Judgment  was 
rendered  In  favor  of  the  defendant,  from 
which  the  plaintifT  appealed. 

The  allegations  of  the  complaint  are  as 
follows:  "(1)  That  since  the  1st  day  of  Janu- 
ary, 1901,  the  defendant  has  been  and  now 
U  the  duly  elected,  qualified,  and  acting  treas- 
urer of  Douglas  county,  state  of  South  Da- 
kota. (2)  That  on  the  26th  day  of  April, 
1893,  the  plaintiff  purchased  from  one  John 
T.  M.  Place  the  following  described  land 
lying  and  being  situate  in  the  county  of 
Douglas  and  state  of  South  Dakota,  to  wit 
southwest  quarter  of  section  15,  in  town- 
ship 100  north,  of  range  64  west  of  the  5tb 
principal  meridian,  and  ever  since  said  time 
has  been,  and  now  is,  the  owner  in  fee  sim- 
ple of  said  above-described  land.  (3)  That  on 
the  29th  day  of  September,  1900,  a  tax  re- 
ceipt was  issued  to  this  plaintiff,  by  the  then 
treasurer  of  said  Douglas  county,  upon  said 
property,  for  the  taxes  due  thereon  for  the 
year  1899,  which  is  now  in  plaintiff's  posses- 
sion; that  there  was  never  noted  on  said 
tax  receipt  by  any  one  anything  to  show  that 


any  taxes  for  any  former  year  or  years 
chargeable  against  said  land  were  unpaid,  or 
that  any  one  had  filed  with  the  treasurer  of 
said  county  an  affidavit  stating  that  there 
was  a  legal  defense  to  the  collection  of  any 
former  tax  against  said  property;  that  plain- 
tiff also  has  in  his  possession  similar  tax  re- 
ceipts for  the  payment  of  taxes  on  said  lands 
for  the  years  1898,  1897,  and  other  years. 
(4)  That  the  above-named  defendant,  as 
treasurer  of  said  coimty,  has  advertised  the 
said  above-described  land,  and  the  whole 
thereof,  for  sale,  as  appears  by  the  delin- 
quent tax  list  of  the  year  1900,  and  advertise- 
ment of  date  October  1,  1901,  for  the  per- 
sonal tax  of  one  M.  J.  Renshaw  for  the  years 
1886,  1887,  1888,  and  1889,  who  was  at  said 
dates  the  owner  of  said  land;  that  the  orig- 
inal amount  for  which  assessment  was  made 
was  $34.12;  that  there  is  also  claimed  to  be 
due  penalty  and  Interest  on  said  tax  amount- 
ing to  158.93,  and  said  defendant  will,  un- 
less restrained  by  order  of  this  court  pur- 
suant to  said  advertisement,  sell  the  above- 
described  land  for  the  above-described  taxes 
claimed  to  be  a  lien  against  said  land,  to- 
gether with  penalty  and  coats,  on  the  4th  day 
of  November,  1001.  (5)  That  plaintiff  has 
no  speedy  or  adequate  remedy  at  law." 

Chapter  150,  p.  318,  Laws  1890,  contained 
the  following  provisions,  which  are  still  in 
force: 

"Sec.  2.  The  county  treasurer  in  collect- 
ing taxes  shall  collect  the  oldest  tax  first,  and 
shall  in  no  case  Issue  his  receipt  for  the  cur- 
rent year  until  all  prior  taxes  are  paid,  ex- 
cept In  cases  where  the  taxpayer  makes  and 
files  with  the  county  treasurer  his  affidavit 
stating  that  he  has  a  legal  defense  to  the  col- 
lection of  such  former  tax,  in  which  case 
the  treasurer  shall  note  in  any  subsequent  re- 
ceipt the  making  of  such  affidavit  stating  the 
amount  and  year  covered  thereby. 

"Sec.  8.  The  possession  of  a  tax  receipt 
upon  property  so  Usted,  Issued  by  the  county 
treasurer  under  the  provisions  of  this  and 
the  preceding  section,  shall  be  conclusive  evi- 
dence that  all  prior  taxes  which  are  charge- 
able against  the  lands  In  such  receipt  de- 
scribed, or  In  case  of  a  personalty  tax  against 
the  person  named  in  such  receipt  have  been 
fully  paid  and  shall  be  a  bar  to  the  collec- 
tion of  any  prior  taxes  thereon,  unless  other- 
wise stated  in  the  receipt" 

Laws  1891,  p.  67,  c.  14,  {{  82,  83;  Laws 
1897,  p.  62,  c.  28,  8§  84,  85:  Rev.  Pol.  Code, 
St  2148,  2149. 

The  contention  that  these  sections  are  In- 
operative because  the  subjects  to  which  they 
relate  were  not  embraced  in  the  title  of  the 
general  revenue  act  of  1891  is  clearly  unten- 
able. Counsel  for  respondent  has  evidently 
overlooked  chapter  150,  p.  817,  Laws  1890. 
No  objection  is  or  can  be  made  to  the  title  of 
that  act  Its  provisions  are  still  in  force 
either  as  parts  of  the  revised  revenue  laws 
or  by  virtue  of  the  original  enactment.  If 
the  attempt  to  re-enact  the  existing  statute 
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was  Ineffeotual,  the  law  remained  as  It  was 
before  such  attempt  was  made.  Moreover, 
tbe  aectloDB  quoted  are  clearly  within  the 
■cope  of  the  title  of  each  of  the  general  rere- 
nue  acta. 

Section  2,  art  6,  of  the  Constltntioii,  de- 
clares that  "no  penoix  shall  be  deprived  of 
life,  liberty  or  property  without  due  process 
of  law,"  and  respondent's  contention  that 
the  foregoing  statute  is  in  conflict  therewith 
Is  clearly  maintainable.  That  each  organized 
county  is  a  body  corporate,  and  as  such  deem- 
ed to  be  a  person  within  the  meaning  of  the 
Constitution,  cannot  be  denied.  Undoubtedly, 
a  tax  legally  Imposed  Is  municipal  property, 
of  which  the  mimidpality  cannot  be  deprived 
except  by  due  process  of  Jaw.  After  dis- 
cussing the  well-recognlzed  doctrine  that  pa- 
pers, reirarts,  and  other  documents  may  be 
made  prima  fade  evidence  of  the  facts  there- 
in recited.  Judge  Cooley  says:  '^ut  tbe  Leg- 
islature cannot  pass  conclusive  rules  of  evi- 
dence; that  Is  to  say.  It  cannot  make  the 
showing  by  one  party  to  a  controversy  con- 
clusive of  the  truth  of  the  facts  shown,  thus. 
In  effect,  denying  to  the  other  party  a  hear^ 
Ing.  Its  power  over  the  rules  of  evidence 
is  a  power  to  shape  and  mold,  for  the  pur- 
poses of  Justice,  the  rules  under  which  par- 
ties are  to  make  a  showing  of  their  rights, 
and  not  a  power  to  preclude  their  showing 
them.  Tbe  most  formal  conveyance  may  be 
a  fraud  or  a  forgery;  public  officers  may  con- 
nive with  rogues  to  rob  the  citizen  of  his 
property;  witnesses  may  testify  or  officers 
certify  falsely,  and  records  may  be  conclu- 
sively manufactured  for  dishonest  purposes; 
and  that  legislation  which  would  preclude 
the  fraud  or  wrong  being  shown,  and  de- 
prive tbe  party  wronged  of  all  remedy,  has 
no  Justification  in  the  principles  of  natural 
Justice  or  of  constitutional  law."  Cooley  on 
Taxation,  298.  While  the  county  treasurer 
Is  not  empowered  to  hear  and  determine  liti- 
gated controversies,  the  Legislature  has  at- 
tempted to  relieve  property  from  the  burden 
of  taxation  by  making  his  receipt  for  taxes 
more  conclusive  than  the  Judgment  of  a  court 
of  competent  Jurisdiction.  Tbe  statute  not 
only  divests  property  without  a  hearing,  but 
operates  to  contravene  the  express  terms  of 
section  7,  art.  11,  of  tbe  Constitution,  declar- 
ing that  "all  laws  exempting  property  from 
taxation    •    •    •    shall  be  void." 

The  Judgment  appealed  from  Is  affirmed. 

HANET,  P.  J.  (dissenting).  I  concur  in 
tbe  majority  opinion  except  as  to  tbe  uncon- 
stitutionality of  tbe  statute  quoted  therein, 
and  the  conclusion  that  the  Judgment  should 
be  affirmed.  Realizing  that  dissenting  opin- 
ions are  of  no  practical  value,  I  shall  mere- 
ly outiine  my  reasons  for  not  concurring  with 
the  majority  of  the  court  on  the  principal 
proposition  established  by  its  decision.  It 
seems  to  me  there  is  a  substantial  distinc- 
tion between  a  law  which  attempts  to  make 
a  tax  deed  conclusive  evidence  of  its  own 


recitals  and  a  Uw  which  makes  tbe  posses- 
sion of  a  tax  receipt  conclusive  evidence  that 
tbe  county  treasurer  has  done  his  duty  re- 
garding the  collection  of  prior  taxes.  It  la,  of 
course,  logical  and  Just  that  the  recitals  in  a 
tax  deed,  placed  there  by  an  agent  of  tbe 
government  for  the  benefit  of  tbe  govern- 
ment and  the  liolder  of  the  tax  tiUe,  should 
not  have  the  effect  of  depriving  tbe  taxpayer 
of  his  property  where  such  redtais  are  false. 
But  does  it  follow  that  the  government  may 
not  be  estopped,  under  certain  circumstances, 
by  reason  of  its  officer's  failure  to  properly 
perform  bis  official  duty?  I  think  not.  Were 
tbe  statpte  given  effect,  certainly  no  injustice 
would  result  under  the  circumstances  dis- 
closed by  tbe  record  in  the  case  at  bar.  It 
was  evidently  the  design  of  the  Legislature 
to  enforce  so  far  as  possible  the  prompt  col- 
lection of  all  taxes  from  those  who  are  unda 
moral  as  well  as  legal  obligations  to  pay  tbe 
same,  and  to  avoid  the  accumulation  of  past- 
due  claims  against  either  persons  or  prop- 
erty. The  law  makes  it  tbe  duty  of  the 
county  auditor  to  examine  all  duplicate  re- 
ceipts issued  by  the  county  treasurer,  and 
where  it  appears  tliat  "the  treasurer  has  not 
collected  the  full  amount  of  taxes  and  In- 
terest which  according  to  tbe  tax  list  and 
the  terms  of  the  receipt  he  should  Iiave  col- 
lected, then  the  auditor  shall  forthwith 
charge  tbe  treasurer  with  tbe  amount  such 
receipt  falls  short  of  the  true  amount  and 
the  treasurer  shall  be  liable  on  bis  official 
bond  to  account  for  and  pay  over  the  same." 
Rev.  Pol.  Oqde,  i  2150.  If  a  treasurer  issues 
a  receipt  which  omits  to  mention  prior  taxes 
chargeable  against  tbe  land  described  there- 
in, he  "has  not  collected  the  full  amount  of 
taxes  and  interest  which,  according  to  tbe 
tax  list  and  the  terms  of  the  receipt,  be 
should  have  collected,"  and  is  liable  on  his 
official  bond  for  the  loss  of  revenue  thus 
occasioned.  County  treasurers  are  liable  on 
their  official  bonds,  independentiy  of  tbe  sec- 
tion Just  cited,  for  any  failure  to  faithfully 
discharge  their  official  duties  which  results 
in  loss  of  revenue.  Tbe  effect  of  tbe  section 
under  discussion,  taken  in  connection  with 
the  entire  revenue  law.  Is  simply  to  place 
the  consequences  of  tbe  treasurer's  failure 
to  perform  his  duty  npon  that  officer,  where 
they  properly  belong,  and  not  upon  tbe  tax- 
payer, who  is  charged  with  no  duty  to  see 
that  all  taxes  are  collected.  If  the  officen 
charged  with  tbe  duty  to  bring  forward  and 
collect  taxes  when  they  become  due  fail  to 
perform  such  duty,  I  see  no  reason  why  the 
Legislature  may  not  provide  that  tbe  penalty 
for  such  failure  shall  be  personal  liability 
for  tbe  iincollected  taxes.,  The  government 
would  be  no  more  liable  to  suffer  loss  of  reve- 
nue by  reason  of  the  treasurer's  failure  of 
duty  in  this  respect  than  it  would  by  reason 
of  his  failure  to  pay  over  money  collected  in 
the  usual  course  of  business.  In  either  case 
the  government  would  merely  have  recourse 
to  bis  offidal  bond.    Certainly,  In  tbe  latter 
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It  conld  not  comi)el  a  lecond  payment  by 
tlie  tazimy er.  The  possesaion  of  a  writing 
purporting  to  be  a  tax  receipt  obtained  from 
the  treasurer  by  means  of  larceny,  forgery, 
or  fraud  'would  not.  In  my  opinion,  fall  with- 
in the  spirit  or  letter  of  this  law.  Such  a 
writing  would  not  be  a  tax  receipt  "Issued 
by  tlie  comity  treasurer  mider  the  proyi- 
Elona  or*  the  statute.  It  would  be  a  mere 
nullity.  It  la  only  tax  receipts  issued  by  the 
county  treasurer  under  the  provisions  of  the 
statute — that  Is  to  say,  issued  in  the  usual 
and  ordinary  discharge  of  his  official  duties 
—that  are  conclnsiye  eyldence  of  the  pay- 
ment of  prior  taxes.  But  why  further  pur- 
sue thla  line  of  thought?  Any  argument 
against  the  coDstitutlonallty  of  a  legislative 
enactment,  based  on  the  presumption  that 
public  officers  will  disregard  or  neglect  official 
duties,  seems  to  me  to  be  wanting  In  fores, 
if  not  wholly  unsound.  The  fact  shown  by 
the  majority  opinion  that  this  statute  was 
enacted  in  1890,  re-enacted  In  1891,  again 
re-enacted  In  1897,  and  carried  by  the  learn- 
ed code  commissioners  into  the  revision  of 
1903,  while  not  conclusive,  demands  serious 
consideration  in  passing  upon  its  validity. 
This  court  has  frequently  announced  the  uni- 
versally recognized  doctrine  that  a  statute 
will  not  be  declared  unconstitatlonal  unless 
the  conflict  between  its  provisions  and  the 
organic  law  is  so  plain  and  palpable  as  ta 
leave  no  reasonable  doubt  of  Its  invalidity. 
To  my  mind,  the  invalidity  of  the  enactment 
is  clearly  not  free  from  all  reasonable  doubt 
Fw  this  reason,  if  for  no  other,  I  think  ef- 
fect should  be  given  to  the  legislative  will 
as  expressed  In  the  statute.  With  the  wis- 
dom of  l^^latlon  courts  are  not  concerned. 
If  this  Is  a  bad  law  (which  I  do  not  concede), 
the  Legislature  should  be  trusted  to  repeal  It. 
It  Is  contended  by  respondent  that,  though 
the  statute  be  constitutional,  It  has  no  appli- 
cation to  the  state  of  facts  disclosed  by  the 
complaint  In  this  action;  the  argument  be- 
ing, as  I  understand  It,  that  a  receipt  for  tax- 
es can  only  be  conclusive  evidence  of  the 
payment  of  prior  personal  property  taxes 
when  It  Is  Issued  to  and  in  the  name  of  the 
person  against  whom  the  prior  taxes  were  as- 
segsed.  I  cannot  concur  in  this  view.  If 
there  Is  any  doubt  as  to  the  meaning  of  sec- 
tion 2149,  It  arises  from  the  parenthetical 
clause,  "or  In  case  of  a  personalty  tax  against 
the  person  named  in  the  receipt."  Were  such 
clause  omitted,  the  section  would  read  thus: 
"The  possession  of  a  tax  rec^pt  upon  proper- 
ty so  listed,  issued  by  the  county  treasurer 
under  the  provisions  of  this  and  the  preced- 
ing section,  shall  be  conclusive  evidence  that 
all  prior  taxes  which  are  chargeable  against 
the  lands  In  such  receipt  described,  have 
been  fully  paid  and  shall  be  a  bar  to  the  col- 
lection of  any  prior  taxes  thereon,  unless  oth- 
erwise stated  In  the  receipt"  What  would 
then  be  the  meaning  of  the  section?  "Proper- 
ty so  listed"  embraces  both  real  and  personal; 
therefore  the  receipt  contemplated   by   the 


statute  might  be  for  taxes  upon  either  per- 
sonal or  real  property  or  both,  and  its  posses- 
sion would  be  conclusive  evidence  that  all 
prior  taxes  chargeable  against  the  realty  de- 
scribed In  the  receipt  have  been  fully  paid. 
The  phrase,  "all  prior  taxes  which  are 
chargeable  against  the  lands  described  In 
such  receipt"  would  clearly  Include  any  tax- 
es for  which  the  land  might  be  sold.  Then 
the  section  with  the  parenthetical  clause 
omitted  would  mean  that  the  possession  of  a 
Qlear  receipt  which  Includes  the  taxes  upon 
any  real  property  described  therein  shall  be 
conclusive  evidence  that  all  prior  taxes  for 
which  such  land  might  be  sold  were  fully 
paid.  Now,  what  was  the  puri>ose  and  effect 
of  the  parenthetical  clause?  Without  it  all 
real  property  would  be  protected  from  being 
sold  to  satisfy  any  prior  taxes  chargeable 
against  it  when  the  receipt  was  issued.  Was 
the  parenthetical  clause  Intended  to  limit  or 
qualify  this  principal  provision  of  the  stat- 
ute? I  think  not.  Having  declared  the  ef- 
fect of  a  receipt  for  taxes  upon  real  property, 
I  think  the  clause  In  question  was  Inserted 
merely  for  the  purpose  of  providing  for  re- 
ceipts which  include  only  personal  property 
taxes.  If  this  be  so,  then  we  have  two  class- 
es of  receipts;  the  first  operating  to  release 
tbe  land  described  from  all  prior  charges, 
and  the  second  operating  to  release  the  per- 
son named  In  the  receipt  from  all  prldr 
charges.  If,  however,  the  words  "or  in  case 
of  a  personalty  tax"  relate  to  a  receipt  which 
includes  both  real  and  personal  proi>erty  taxes, 
tbe  result  is  the  same.  They  must  be  taken 
in  connection  with  the  words  "all  prior  taxes 
chargeable,"  and  then  the  possession  of  such 
a  receipt  shall  be  conclusive  evidence  that 
all  prior  taxes  chargeable  against  the  land 
described  In  such  receipt  or  against  the  per- 
son named  therein  bave  been  fully  paid. 
These  two  propositions  are  entirely  consist- 
ent and  consonant  with  the  general  policy  of 
our  revenue  law.  It  certainly  would  be  un- 
reasonable to  assume,  In  the  absence  of  lan- 
guage clearly  Indicating  such  an  Intent,  that 
the  Legislature  designed  that  a  clear  receipt 
for  taxes  upon  real  property  should  operate 
as  a  release  of  all  prior  taxes  on  personal 
property  assessed  against  the  person  who  re- 
ceives such  receipt,  and  not  operate  to  re- 
lease prior  taxes  upon  personal  property  as- 
sessed against  some  other  person  of  which 
the  person  receiving  the  receipt  would  pre- 
sumably have  no  knowledge.  I  think  tbat 
the  possession  of  the  tax  receipt  described 
In  the  complaint  is  conclusive  evidence  that 
all  prior  taxes  chargeable  against  the  land 
described  therein,  when  It  was  Issued,  have 
been  fully  paid;  that  the' personal  property 
taxes  for  which  the  treasurer  now  threatens 
to  sell  the  plalntlfTs  land  vvgere  then  charge- 
able against  such  land;  and  that  their  col- 
lection is  barred  by  such  receipt  Upon  the 
record  as  presented  to  this  court  I  think  the 
demurrer  to  the  complaint  should  have  been 
overruled. 
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MILLER  T.  LEWIS. 

(Sapiem*  Court  of  South  Dakota.    Dec.  2, 

1903.) 

OBJECTIONS   TO  JURISDICTION— WAIVHRr-PA8- 
TURINO  CATTLB— RIGHT  TO 
COMPENSATION. 

1.  Though  defendant's  objection  on  appeal  by 

glaintifC  from  a  justice  that  the  circuit  court 
ad  no  jurisdiction,  because  of  the  insuOicient 
bond,  was  well  taken,  yet,  he  having  interposed 
a  counterclaim,  and  there  having  been  a  trial  on 
all  the  issues,  he  cannot  afterwards  Question 
the  jurisdiction. 

2.  Under  plaintiff's  contract  to  take  defend- 
ant's cattle  to  run  on  his  range  till  November 
15th  at  $1  per  head  for  all  he  turns  back— he, 
if  any  of  the  cattle  are  killed  by  wolves,  to  turn 
back  their  ears — he  is  entitled  to  $1  for  each 
animal  he  tnrns  back,  though  some  are  missing, 
and  he  cannot  find  them. 

Appeal  from  CSrcult  Oourtt  Pennington 
Couoty;    Levi  McGlee,  Judge. 

Action  by  Krvln  C.  Miller  against  Freeman 
Lewis.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Buell  &  Gardner,  for  appellant.  Cbauncey 
Ia  Wood,  for  respondent 

FULLKR,  J.  In  this  action.  Judgment  on 
demurrer  to  the  complaint  was  obtained  In 
Justice  court,  and  an  appeal  to  the  circuit 
court  upon  both  questions  of  law  and  fact 
was  ineffectual,  for  the  reason  that  the  un- 
dertaking contained  no  provision  for  the 
payment  of  costs  on  appeal.  Under  the  deci- 
sions of  this  court,  the  defendant's  objection 
that  the  circuit  court  was  without  Jurisdic- 
tion to  hear  and  determine  the  cause  was 
well  taken,  and  should  have  been  sustained. 
Rudolph  V.  Herman,  2  S.  D.  399,  50  N.  W. 
833;  Barber  v.  Johnson,  4  S.  D.  528,  67  N. 
W.  225;  Smith  v.  Coffin,  9  S.  D.  502,  70  N. 
W.  638:  Brown  v.  a,  M.  &  St  P.  Ry.  Co.,  10 
S.  D.  633,  75  N.  W.  198,  66  Am.  St.  Rep.  730; 
Erpenbach  v.  C,  M.  &  St  P.  Ry.  Co.,  11  8. 
D.  201,  76  N.  W.  923;  Brown  t.  Brown,  12  S. 
D.  380,  81  N.  W.  627;  Doerlng  v.  Jensen  (S. 
D.)  91  N.  W.  343.  However,  the  defendant 
instead  of  merely  answering  and  resisting 
a  recovery  under  the  complaint,  interposed 
a  counterclaim,  demanding  an  affirmative 
Judgment  against  the  plaintiff  for  the  sum 
of  $100,  exclusive  of  costs.  A  Jury  trial  of 
the  issues  raised  by  the  complaint  answer, 
counterclaim,  and  reply  resulted  in  a  verdict 
and  Judgment  In  favor  of  plaintiff;  and  de- 
fendant appeals  therefrom,  and  from  an  or- 
der denying  his  motion  to  dismiss  the  ap- 
peal from  Justice  court 

In  holding  that  a  valid  Jurisdictional  ob- 
jection is  not  available  to  the  defendant 
after  he  has  voluntarily  recognized  and  in- 
voked the  Jurisdiction  of  the  court  by  the 
institution  of  a  proceeding  having  for  its 
basis  a  cause  of  action  In  his  behalf,  and  pro- 
ceeded to  trial  on  a  counterclaim  by  virtue 
of  which  he  seeks  to  obtain  an  affirmative 
Judgment,  this  court  says:  "A  different  con- 
clusion would  enable  a  litigant,  while  insist- 
ing that  he  is  not  in  court,  to  demand  af- 


firmative relief,  which  can  only  be  gra 
upon  the  theory  that  the  court  has  Juri 
tion  of  the  cause  and  of  the  parties  tl 
to.  It  would  be  obviously  unjust  to  pe 
a  party  who  has  Interposed  an  objectio 
the  Jurisdiction  of  the  court  over  his  pe 
to  avail  himself  of  the  chance  to  obta 
favorable  affirmative  Judgment  against 
plaintiff  by  voluntarily  pleading  a  cou 
claim,  and  by  obtaining  a  trial  upon  its 
its,  and  at  the  same  time  preserving 
right  to  reverse  any  Judgment  which  n 
be  rendered  against  him.  In  order  to  be 
position  to  insist  in  this  court  upon  hii 
rlsdictlonal  question,  appellant  should 
kept  out  of  the  circuit  court  for  all  puri 
other  than  to  make  the  objection  thai 
summons  was  not  served  upon  him,  ai 
resist  the  cause  of  action  stated  in  % 
tUTs  complaint"  It  Is  settled  in  this  t 
dictiou  that  one  who  thus  voluntarily 
mits  his  controversy  to  the  court  and  a 
himself  of  every  opportunity  to  be  b 
loses  his  right  to  Insist  upon  a  Jurisdict 
question.  Ramsdell  t.  Duzberry  (S.  D 
N.  W.  132. 

The  only  remaining  question  is  whi 
the  complaint  states  facts  sufficient  to 
stitute  a  cause  of  action  based  on  the 
lowing  contract: 

"May  14th,  1901.  This  Is  to  certify 
Clay  Miller  takes  300  head,  three  hur 
head  of  cattle  of  F.  Lewis  to  run  oi 
range  until  the  15th  day  of  Novembc 
($1.00)  one  dollar  per  head  for  all  he  1 
back,  and  $2.00  per  head  for  all  over  300  1 
and  said  Freeman  Lewis  is  to  pay  ($1<] 
one  hundred  dollars  the  first  of  July, 
the  balance  when  the  cattle  are  turned  1 
and  if  any  cattle  are  killed  with  wolves 
Clay  Miller  is  to  turn  back  2  ears  tor 
critter.    Freeman  Lewis." 

It  is  alleged  in  the  complaint  tliat  ii 
diately  after  making  this  contract  the 
ties  thereto  gathered  all  the  cattle  in  i 
tlon,  and  that  it  was  mutually  agreed  am 
derstood,  from  a  careful  count  then  n 
that  there  were  282  head  to  be  turned 
to  plaintiff,  and  that  he  received  that  : 
ber,  and  no  more.  Independently  of  the 
al  demand  for  Judgment  the  two  conch 
paragraphs  are  as  follows: 

"That  tills  plaintiff  has  gathered  am 
turned  to  the  defendant  two  himdred 
seventy-five  (275)  head  of  said  cattle,  I 
all  of  the  cattle  that  he  could  find  upon 
range  within  the  time  limited  by  said 
tract 

"That  this  plaintiff  has  complied  wit 
the  terms  and  conditions  of  said  con 
on  his  part,  and  has  returned  to  the  del 
ant  as  aforesaid  two  hundred  and  aevi 
five  (275)  head  of  said  cattle,  within 
time  limited  by  said  contract  and  the 
fendant  has  paid  to  the  plaintiff  on  ace 
thereof  the  sum  of  two  hundred  ($200) 
lars,  and  there  is  a  balance  of  seventj 
($75)   dollars  on   account  thereof   still 
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Crom  the  defendant  to  thin  plaintiff,  no  part 
of  wbich  baa  been  paid,  and  wbicb  defend- 
ant refuses  to  pay." 

The  word  "range,"  aa  used  by  ranchmen 
and  the   parties   to  this  contract,   signifies 
sparsely  populated  and   unlnclosed   prairie, 
over  which  stock  growers  have  been  allowed 
to  let  cattle,  horses,  and  other  animals  own- 
ed by  them,  or  In  their  charge,  roam  and 
feed  without  restraint    By  common  consent, 
persons  residing  in  sucb  country  have  usually 
claimed  as  their  range  certain  portions  of 
this  prairie   lying   contiguous   to   the   home 
ranch.    According  to  the  preyalllng  custom 
and  the  contract  under  consideration.  It  was 
plaintiff's  duty  to  let  defendant's  cattle  run 
on  bis  range  from  the  14 tb  day  of  May,  1901, 
until  the  15th  day  of  the  following  Novem- 
ber, and  then  gatber  or  "round  tbem  up"  for 
the  purpose  of  turning  tbem  back  to  tba 
defendant.    For  such  privilege  and  services 
be  is  clearly  entitled  to  recover  from  the  de- 
fendant  "$1.00  per  head  for  all  he  turns  i 
back,"  and  ttae  same  price  for  all  that  are  | 
killed  by  wolves,  provided  he  turns  back  both  i 
ears  of  each  animal.    Having  neither  insur-  ' 
ed  nor  bound  himself  to  redeliver  all  the  cat-  - 
tie  liberated  on  the  14tb  day  of  May,  the  , 
fact  that  he  gathered  and  turned  back  but  ; 
275  of  the  282  cattle  does  not  defeat  a  re- 
covery of  the  $75  still  unpaid,  and  the  com- 
plaint states  facts  sufficient  to  constitute  a 
cause  of  action. 

The  defendant  having  preserved  no  avail- 
able error,  the  ludgment  of  the  circuit  court 
is  afllrmed. 


GODFRHT  r.  ROSENTHAL  et  al. 

(Supreme  Court  of  Sooth  Dakota.     Dec.  2, 
1903.) 

CONTRACTS  FOR  BXCHANOB  OF  REAL  KSTATH 
— BRBACH— DBLAY  IN  MAKINO  EXCHANGE— 
DAMAGES— DBFENSB-OOTSTANDINO  INCUM- 
BRANCES. 

1.  Plaintiff  and  defendant  contracted  for  an 
exchange  of  property;  the  former  to  convey 
mining  proper^,  and  the  latter  to  convey  a  lot. 
The  deeda  were  to  be  delivered  on  plaintiff  re- 
oeiring  the  receiver's  certificate  for  his  prop- 
erty. After  the  issuance  of  the  certificate,  de- 
fendant, nnder  the  agreement,  instituted  a  suit 
in  plaintiff's  name,  and  at  hia  expense,  for  the 
rpmoval  of  a  cloud  on  the  title  of  the  mining 
property,  obtaining  a  decree  for  its  removal. 
Thereafter  defendant  delivered  his  deed  convey- 
ing the  lot.  Held  that,  as  the  delay  in  the  de- 
livery of  the  deed  from  the  date  of  the  receiver's 
certificate  to  the  date  of  the  decree  removing 
the  clond  was  assented  to  hy  plaintiff,  he  could 
claim  no  damaKes  therefor,  nor  for  any  further 
delay  in  the  delivery  of  the  deed,  without  show- 
ing that  he  sustained  damages. 

2.  Under  Rev.  Civ.  Code,  }  2S47,  providing 
that  an  agreement  for  the  sale  of  property  can- 
not be  specifically  enforced  In  favor  of  a  seller 
who  cannot  give  a  title  free  from  reasonable 
doabt,  a  purchaser  of  real  estate  does  not  sub- 
ject himself  to  an  action  for  damages  for  refus- 
mg  to  accept  the  same  while  there  la  an  ap- 
parent cloud  on  the  title,  so  that  it  is  not  free 
from  reasonable  doubt. 

3.  In  an  action  for  damages  for  the  breach  of 
a  contract  for  the  exchange  of  real  estate,  oc- 


casioned by  defendant's  failure  to  convey,  the 
existence  of  an  outstanding  mortgage  on  plain- 
tiffa  property  was  a  defense;  the  question  as 
to  whether  toe  mortgage  was  barred  by  limita- 
tions bcini;  an  open  question,  and  it  also  depend- 
ing on  other  considerations,  such  as  part  pay- 
ment payment  of  interest,  etc. 

i.  In  an  action  for  damages  for  the  breach  of 
a  contract  for  the  exchange  of  real  estate,  oc- 
casioned by  the  failure  of  defendant  to  convey, 
the  existence  of  an  outstanding  mortgage  on 
plaintiffs  property  is  a  defense,  where  it  was 
shown  that  plaintiff  assured  defendant  that  the 
title  was  free  from  incumbrances,  though  the 
contract  did  not  call  for  a  warranty  deed  from 
plaintiff. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; W.  G.  Rice,  Judge. 

Action  by  Peter  Godfrey  against  Sol  Rosen- 
thal and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Martin  ft  Mason,  for  appellants. 

CORSON,  J.  This  is  an  action  to  recover 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  by  reason  of  the  breach  of  an 
agreement  on  the  part  of  the  defendant  Ro- 
senthal to  convey  to  him  certain  real  estate 
In  the  city  of  Deadwood.  The  complaint  set 
out  the  agreement  between  the  plaintiff  and 
the  defendant  Rosenthal,  dated  June  6,  1900, 
on  which  the  action  is  based,  and  In  which  it 
was  recited  that  the  plaintiff  did  on  that  day 
sell  to  the  said  Rosenthal  an  undivided  one- 
balf  interest  in  certain  mining  claims  known 
as  the  "Beadbroke  Properties,"  including  a 
mill  site  and  a  10-stamp  quartz  mill  thereon, 
with  machinery,  tools,  etc.,  and  that  the  said 
Rosenthal  had  on  that  day  sold  to  the  said 
plaintiff  a  lot  and  building  on  Main  street,  in 
Deadwood,  described  therein,  upon  the  fol- 
lowing terms  and  conditions:  (1)  Plaintiff  to 
pay  to  Rosenthal  the  sum  of  $500;  (2)  deeds 
to  be  placed  in  escrow  for  the  said  proper- 
ties, together  with  an  assignment  of  an  out- 
standing lease  on  the  Deadbroke  properties, 
executed  May  16,  1899,  by  plaintiff  and  part- 
ner to  R.  M.  Maloney;  (3)  the  said  Rosen- 
thal was  to  proceed  at  once  to  patent  the 
Deadbroke  mining  claims,  paying  all  ex- 
penses therefor,  and  as  soon  as, receiver's  re- 
ceipt was  issued  for  said  claims  the  said 
mining  deed  and  assignment  of  lease  were 
to  be  delivered  to  the  said  Rosenthal,  and  at 
the  same  time  the  deed  from  Rosenthal  was 
to  be  delivered  to  plaintiff.  There  were  oth- 
er provisions,  not  necessary  to  be  set  out  In 
this  opinion.  Plaintiff,  in  his  complaint,  al- 
leges that  the  deed  mentioned  in  the  con- 
tract and  the  assignment  of  the  lease  were 
placed  in  escrow  with  the  American  Na- 
tional Bank,  to  be  delivered  when  the  receiv- 
er's receipt  for  the  Deadbroke  properties  was 
Issued,  and  that  the  plaintiff  had  complied 
with  all  the  conditions  of  the  foregoing  agree- 
ment on  his  part  to  be  performed.  It  Is  fur- 
ther alleged  that  on  or  before  November  2U, 
1900,  the  receiver's  receipt  was  duly  issued 
for  the  said  mining  properties,  and  notice 
thereof  given  to  the  defendants;  that  there- 
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npon  the  plaintiff  demanded  performance  of 
the  escrow  agreement  from  the  defendant 
bank,  bnt  that  by  the  prociurement  of  the  de- 
fendant Rosenthal  the  bank  refused  to  de- 
liyer  the  deed  running  to  the  plaintiff  until 
March  5,  1901.  '  The  plaintiff  further  alleges 
that  on  November  26,  1900,  when  the  deed 
to  the  Main  street  property  should  have  been 
delivered  to  him,  he  had  a  purchaser  ready, 
able,  and  willing  to  purchase  from  him  a 
one-half  interest  in  the  said  property  for  the 
sum  of  $6,000,  and  that  defendant  Rosenthal 
knew  that  he  bad  such  purchaser  on  June  6, 
1900,  at  the  time  the  contract  was  entered 
into;  that,  by  reason  of  the  defendants'  de- 
lay In  delivering  said  deed,  plaintiff  lost  the 
opportunity  to  make  the  sale,  and  that  the 
property  could  not  on  March  5,  1901,  when 
said  deed  was  delivered,  be  sold  for  more 
than  $8,000  far  the  entire  Interest,  whereby 
the  plaintiff  claims  that  he  was  damaged  in 
the  sum  of  $2,000.  For  answer  the  defend- 
ant Rosenthal  alleged  that  bis  assent  to  the 
contract  of  June  6th  was  given  under  the  In- 
fluence of  mistake  and  misrepresentation  as 
to  the  plaintiff's  title  to  the  Deadbroke  prop- 
erties caused  by  plaintiff's  representations 
that  the  same  was  free  and  clear  from  all  in- 
cumbrances, which  representation  was  false. 
In  that  there  was  outstanding  against  the 
mill  site  included  in  the  purchase  from  plain- 
tiff a  mortgage  for  $15,000.  Defendant  Ro- 
senthal, as  a  further  defense,  among  other 
things,  alleged  that  plaintiff  and  Rosenthal 
on  November  27,  1900,  agreed  that  Rosen- 
thal should  cause  suit  to  be  brought  in  the 
name  of  the  plaintiff  and  bis  partner  to  clear 
the  records  of  the  $15,000  mortgage,  and  re- 
move the  cloud  from  the  title  to  the  Dead- 
broke  properties,  such  suit  to  be  prosecuted 
at  plaintiff's  expense;  that  the  same  was  in- 
stituted accordingly,  and  that  a  decree  was 
rendered  removing  said  cloud  from  the  title 
on  the  14th  day  of  February,  1901;  that 
thereupon,  on  March  5,  1901,  a  suit  instituted 
by  the  plaintiff  against  the  defendants  to 
compel  delivery  of  the  deed  to  the  said  Main 
street  property  was  dismissed  by  stipulation, 
and  the  deed  was  by  consent  of  both  par- 
ties delivered  and  accepted  by  the  plaintiff  in 
full  discharge  of  the  obligations  of  the  par^ 
ties  thereto  under  the  contract  hereinbefore 
referred  to.  The  case  was  tried  to  a  Jury, 
and  a  verdict  rendered  against  the  defendant 
Rosenthal  for  $1,070  damages,  and  against 
the  said  bank  for  $1,  and  from  the  Judgment 
and  order  denying  a  new  trial  the  defendants 
have  appealed. 

The  defendant  seeks  a  reversal  of  the 
Judgment  of  the  court  below  upon  the  fol- 
lowing grounds:  (1)  That  there  wag  no 
breach  of  the  contract  shown;  (2)  that  the 
court  erred  In  its  refusal  to  admit  in  evi- 
dence the  record  of  the  $15,000  mortgage;  (3) 
that  the  court  erred  In  its  refusal  to  admit 
In  evidence  the  record  of  the  action  for  spe- 
dflc  performance  instituted  by  the  plaintiff 
against  the  defendant  Rosenthal,  and  the 


Judgment  therein;  (4)  that  tiie  court  erre 
its  Instruction  to  the  Jury  given  at  tb« 
guest  of  the  plaintiff.  'In  the  view  we 
of  the  casey  It  will  only  be  necessary  to 
sider  the  second  ground  upon  which  a 
versal  Is  sought,  namely,  that  the  court  e 
tn  Its  refusal  to  admit  in  evidence  the  re 
of  the  $16,000  mortgage.  The  record  of 
mortgage  offered  in  evidence  tended  to  p 
that,  so  far  as  the  record  disclosed,  the  p 
tiff's  property  was  in  fact  incumbered,  oi 
parently  so,  by  the  $15,000  mortgage  of 
Thayer. 

It  is  shown  by  the  undisputed  evld 
that  at  about  the  time  the  Rosenthal 
was  to  be  delivered,  November  26,  190 
was  ag;reed  between  the  plaintiff  and  a] 
lant  that  appellant  Rosenthal  should  1 
tute  an  action  in  the  name  of  the  plal 
and  Mr.  Nelson  to  cancel  said  mortgage, 
appellant  thereupon  brought  the  actioi 
suiting  in  a  Judgment  in  favor  of  the  p 
tiff  on  February  14,  1901.  It  would  s 
therefore,  that  the  delay  In  the  deliver 
the  deed  from  November  26th  to  Febr 
14th  was  assented  to  by  the  plaintiff, 
that,  as  no  damage  was  shown  to  have 
sustained  by  the  plaintiff  between  Febr 
14th  and  March  6th,  when  the  deed  wa 
livered,  the  verdict  and  Judgment  sh 
have  been  for  the  defendant  But,  indei 
ently  of  this  agreement  and  assent  on 
part  of  the  plaintiff,  we  are  clearly  ol 
opinion  that  the  appellant  was  not  reqi 
to  allow  his  deed  to  the  plaintiff  to  be  c 
ered  until  the  cloud  had  been  removed  : 
the  title. 

Section  2847  of  the  Revised  Otvil  ' 
provides:  "An  agreement  for  the  sale  of  ] 
erty  cannot  be  specifically  enforced  In  1 
of  a  seller  who  cannot  give  to  the  buj 
title  free  from  reasonable  doubt."  If  the 
dflc  performance  could  not  be  enforcec 
the  reason  that  there  was  an  apparent  < 
upon  the  title  by  which  the  title  was 
free  from  reasonable  doubt,  the  pnrcl 
would  not  be  under  obllg;ations  to  accept 
title,  and  would  not  subject  himself  t 
action  for  damages  for  refusing  to  ai 
until  the  same  was  perfected  and  the  < 
removed.  Black  Hills  National  Bank  v. 
logg,  4  S.  D.312,  66  N.  W.  1071.  An^ 
rule  laid  down  by  our  Code  seems  to  b( 
general  rule.  In  22  Am.  &  Eng.  Enc.  of  : 
948,  the  rule  is  laid  down  that  "the  ve 
must  be  ready  and  able  to  convey  a 
ketable  title,  which  has  been  defined  to 
title  that  is  free  from  reasonable  doul 
all  the  land  he  has  bound  himself  to 
It  is  further  said  In  a  note:  "A  marke 
title  is  one  that  is  free  from  reasonable  d 
The  purchaser  is  not  compelled  to  take  : 
erty  the  possession  of  which  he  ma; 
compelled  to  defend  by  litigtitlon.  He  si 
have  a  title  that  will  enable  him  to  hoi 
land  in  peace,  and.  If  he  wishes  to  sel 
reasonably  sure  that  no  flaw  or  doubt 
arise  to  disturb  its  market  value."    Tout 
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WUUams,  120  N.  T.  253.  24  N.  B.  195,  8  L. 
R.  A.  591, 17  Am.  St  Rep.  684.  In  Wesley  v. 
Eells,  177  V.  8.  370,  20  Sup.  Ot  664,  44  L. 
Ed.  810,  the  Supreme  Court  of  tbe  United 
States  uses  tlie  following  language:  "Again, 
It  Is  a  settled  rule  of  equity  tbat  tbe  de- 
fendant In  a  suit  brought  for  tbe  spedflc  per- 
formance of  an  executory  contract  will  not 
be  compelled  to  take  a  title  about  which 
doubt  may  reasonably  exist,  or  which  may 
expose  him  to  litigation.  *  *  *  It  is  not 
Decessaiy  tbat  he  should  satisfy  the  court 
that  the  title  Is  defective,  so  that  he  ought 
to  prevail  at  law.  It  Is  enough  if  it  appear 
to  be  subject  to  adverse  claims  which  are  of 
such  a  nature  as  may  reasonably  be  expected 
to  expose  the  purchaser  to  controversy  to 
maintain  his  title  or  rights  incldoit  to  it 
*  •  *  He  ought  not  to  be  subjected, 
against  his  agreement  or  consent  to  the  ne- 
cessity of  litigation,  to  remove  even  that 
which  is  only  a  cloud  upon  his  title." 

Upon  what  theory  the  court  excluded 
the  record  of  the  mortgage  we  are  not  ad- 
vised, but  If  it  was  upon  the  theory  that 
tbe  mortgage  was  barred  by  the  statute  of 
limitations,  the  court  clearly  erred.  The 
court  was  not  authorized  to  say,  in  view  of 
the  provisions  of  the  statute  of  limitations 
of  this  state,  that  the  mortgage  was  barred 
by  the  statute,  or  did  not  constitute  a  cloud 
upon  tbe  plaintiff's  titie.  The  question  as  to 
whether  or  not  a  mortgage  is  barred  by  the 
10  years'  or  20  years'  statutes  of  limitations 
has  not  been  settied  by  any  decision  of  this 
court,  and  cases  are  now  pending  before  It 
In  which  it  is  claimed  on  one  side  that  a 
mortgage  under  seal  Is  only  baired  by  the 
20-years  statute  of  limitations  prescribed  for 
sealed  instruments,  and  on  the  other  side 
that  mortgages,  though  sealed  instruments, 
come  within  the  10-years  statute  of  limlta? 
tlona.  The  question,  also,  of  whether  or  not 
tbe  mortgage  was  barred  by  the  statute  of 
Umltations  would  depend  upon  many  other 
considerations,  such  as  part  payment  pay- 
ment of  interest  legal  extension  of  time,  etc., 
go  that  no  prudent  man  would  have  been 
Justified  in  taking  the  property  until  the 
clond  was  removed  from  the  title.  The  titie 
with  tbe  mortgage  of  record  was  not  free 
from  reasonable  doubt  A  mortgage  has  been 
held  such  a  defect  in  the  title  as  would  pre- 
vent enforcement  of  specific  performance. 
Swlhart  v.  Cllne,  19  Ind.  264;  Hinckley  v. 
Smith,  61  N.  Y.  21. 

If  the  court  excluded  the  evidence  of  the 
record  of  tbe  mortgage  on  the  ground  that 
the  contract  did  not  call  for  a  warranty  deed 
on  tbe  part  of  the  plaintiff,  it  was  equally 
In  error,  as  the  evidence  clearly  shows  that 
the  plaintiff  r^eatedly  assured  Rosenthal,  in 
answer  to  Ills  inquiries,  that  the  title  was 
free  and  clear  from  all  incumbrances  except 
tbe  paramount  titie  of  the  United  States. 
This  representation  was  clearly  untrue,  as 
shown  by  the  record  of  the  mortgage  offered 
In   erldenceL     When    Rosenthal    discovered 


that  the  representations  were  untrue,  he  had 
the  right  to  withhold  his  deed  until  the  In- 
enmbrances  appearing  of  record  should  be 
removed,  and  the  plaintiff  was  entitied  to  no 
damages  for  the  delay  in  delivering  tbe  deed 
while  tbe  incumbrance  still  appeared  of  rec- 
ord. In  discussing  a  similar  question  tbe  Su- 
preme Court  of  Missouri  concludes  as  follows: 
"We  do  not  think  the  fact  that  the  defend- 
ants were  to  take  a  quitclaim  deed  is  of  any 
controlling  Importance.  Fry  says:  The  dr- 
cnmstance  that  the  vendor  sold  "with  all 
faults,"  though  it  may  serve  to  put  the  pur- 
chaser on  his  guard,  will  not  enable  the  ven- 
dor to  say  that  tbe  purchaser  did  not  rely 
on  his  representation,  or  prevent  the  pur- 
chaser from  avoiding  the  sale,  if  the  repre- 
sentation was  false.'  Fry  on  Spec.  Pert,  t 
456.  Our  conclusion  is  that  tbe  plaintiff  is 
not  entitied  to  specific  performance  so  long 
as  the  property  ranains  incumbered  by  these 
tax  bills,  amounting  to  a  hundred  and  fifty 
dollars  or  thereabouts."  Isaacs  v.  Stralnka, 
06  Mo.  617,  8  S.  W.  427.  It  clearly  appears 
in  the  case  at  bar  tliat  Rosenthal  did  rely 
npon  the  representations  made  by  the  plain- 
tiff. The  same  rule  applies  to  actions  for 
damages  as  for  actions  for  specific  perform- 
ance. Frasler  v.  Boggs. '  37  Fla.  807,  20 
South.  246. 

In  any  view  of  the  case,  therefore,  tbe  ex- 
clusion of  tbe  record  of  the  mortgage  was 
clearly  error,  and  for  this  error  the  Judg- 
ment of  the  circuit  court  must  be  reversed, 
and  it  is.  so  ordered. 


SHEFFIELD  v.  EVELETH  et  at. 

(Supreme  Court  of  Sonth  Dakota.     Dec.  2, 

1903.) 

TRIAL-INSTRnOnONS— APPUCABIUTT  TO  BV- 
IDBNCB. 
1.  It  was  error  to  charge  on  the  bnrden  ot 
proof  on  an  issne  which,  while  raised  by  the 
complaint,  was  supported  only  by  evidence 
wliich  had  been  stricken  as  to  all  defendants 
but  one,  against  whom  the  action  was  dis- 
missed. 

Appeal  from  Circuit  Court  Meade  County; 
Joseph  B.  Moore,  Judge. 

Action  by  Bamnel  O.  Sheffield  against 
Frank  W.  Eveleth,  Albert  0.  Eveleth,  and  an- 
other. From  a  Judgment  for  plaintiff,  defend- 
ant Albert  C.  Eveleth  appeals.    Reversed. 

M.  McMahon  and  Ivan  W.  Ooodner,  for  ap- 
pellant.   W.  A.  Stuart  for  respondent 

CORSON,  X     This  is  an  action  by  the 

plaintiff  to  recover  of  the  defendants  the  val- 
ue of  certain  chattel-mortgage  property  alleg- 
ed to  have  been  converted  by  the  defendants. 
Verdict  and  Judgment  were  for  the  plaintiff 
and  against  Albert  C.  Eveleth,  and  be  has  ap- 
pealed to  this  court.  On  the  trial  the  action 
was  dismissed  as  to  Frank  W.  Eveleth  and 
John  F.  Smith.  The  plaintiff's  claim  was 
based  upon  a  chattel  mortgage  executed  to 
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him  by  Frank  W.  Eveleth  on  April  6,  1901. 
The  defendant  Albert  G.  Eveleth  claims  the 
property  under  and  by  virtue  of  a  chattel 
mortgage  executed  on  the  2Gth  day  of  March, 
1901,  which  mortgage  was  claimed  to  have 
been  delivered  to  his  attorney  and  recorded 
on  that  day.  This  latter  mortgage  was  fore- 
closed by  Albert  0.  Eveleth,  and  the  property 
sold  by  the  sheriff  to  satisfy  a  note  of  $350, 
with  interest,  executed  by  the  said  Frank  W. 
Eveleth  to  the  said  Albert  C.  Eveleth.  The 
principal  ground  relied  on  by  the  plaintiff  on 
the  trial  was  that  the  mortgage  from  Frank 
W.  Eveleth  to  his  brother  Albert  C.  Eveleth 
was  never  delivered  to  him,  and  that  bla 
mortgage,  therefore,  having  been  duly  deliv- 
ered and  recorded,  constituted  a  prior  lien 
'  upon  the  property.  The  plaintiff,  in  his  com- 
plaint, made  the  following  allegation:  "That 
immediately  after  the  execution  and  delivery 
of  the  said  note,  and  the  filing  of  said  chattel 
mortgage  securing  the  same,  the  defendant 
Frank  W.  Eveleth,  confederating  with  his 
brother  Albert  0.  Eveleth,  commenced  to  se- 
cretly dispose  of  large  and  valuable  portions 
of  Bald  above-described  property  subject  to 
the  plaintiff's  said  mortgage,  and  converting 
the  proceeds  of  the  same  to  their  own  use, 
and  in  fraud  of  plaintiff's  rights,  and  with- 
out plaintiff's  knowledge  or  consent,  the  ag- 
gregate value  of  which  said  property  so  sur- 
reptitiously sold  by  said  defendant  being  to 
plaintiff  unknown."  On  the  trial  there  was 
some  evidence  Introduced  for  the  purpose  of 
proving  these  allegations  of  the  complaint, 
but  upon  appellant's  motion  this  evidence 
was  stricken  out,  with  the  consent  of  the 
counsel  for  the  respondent,  except  as  against 
the  defendant  Albert  C.  Eveleth,  for  the  rea- 
son that  it  did  not  sustain  the  allegations 
of  the  complaint.  Subsequently,  as  before 
stated,  the  action  was  dismissed  by  the  re- 
spondent as  to  Frank  W.  XJveleth.  At  the 
cjose  of  the  trial  the  court  charged  the  Jury, 
among  other  things,  as  follows:  "In  this  case 
the  burden  of  proof  is  upon  the  plaintiff  to 
establish  to  your  satisfaction,  by  a  prepon- 
derance of  the  evidence  In  the  case,  that  the 
defendant  Frank  W.  Ereleth  e.xecuted  the 
note  and  mortgage  described  In  the  com- 
plaint to  the  plaintiff,  and  that  thereafter  the 
defendants  Frank  W.  £!veleth  and  his  broth- 
er Albert  C.  Eveleth  confederated  together, 
and  disposed  of  large  and  valuable  portions 
of  the  property  mortgaged  by  the  said  Frank. 
W.  Eveleth  to  the  plaintiff,  without  the 
plaintiff's  knowledge  and  consent,  and  that 
the  plaintiff's  mortgage  was  the  first  Hen 
upon  the  said  mortgaged  property." 

It  Is  contended  by  the-  appellant,  among 
other  points,  that  the  court  erred  In  its 
charge  to  the  Jury  as  above  set  forth  In  re- 
lation to  the  alleged  conspiracy  between 
Frank  W.  Eveleth  and  Albert  Eveleth,  as  all 
the  evidence  upon  that  Issue  was  stricken  out 
with  the  consent  of  the  plaintiff's  counsel,  ex- 
cept as  to  Frank  W.  Eveleth,  and  that  the 


action  as  to  him  was  subsequently  dlsi 
ed,  before  the  close  of  the  trial 

In  the  view  we  take  of  the  case,  the 
question  It  will  be  necessary  to  consld< 
did  the  court  err  In  Its  Instructions  tc 
Jury?  So  far  as  disclosed  by  the  re 
there  was  no  evidence,  other  than  that  si 
en  out,  tending  to  sustain  the  allegatioi 
the  complaint  that  the  defendant  Fran: 
Eveleth  confederated  with  his  brothei 
bert  C.  Eveleth  to  secretly  dispose  of 
and  valuable  portions  of  the  mortgaged  ; 
erty,  and  convert  the  proceeds  of  the  sai 
their  own  use.  In  fraud  of  the  plaii 
rights,  and  without  plalntlfTs  knowledj 
consent  'X'et  the  court.  In  its  charge, 
mitted  that  question  to  the  Jury,  using 
stantlally  the  following  language:  "The 
den  of  proof  is  upon  the  plaintiff  to  esta 
to  your  satisfaction,  by  a  preponderam 
the  evidence  In  the  case,  that  FranI 
Eveleth  and  his  brother  Albert  O.  Bv 
confederated  together  and  disposed  of  a 
and  valuable  portion  of  the  property  i 
gaged  by  the  said  Frank  W.  Eveleth  t< 
plaintiff,  without  the  plaintiffs  know 
or  consent."  All  the  evidence  as  to  th( 
position  of  portions  of  the  property  hi 
been  stricken  out,  it  was  clearly  error  fo 
court  to  submit  that  Issue  to  the  Jurj 
court  Is  not  authorized  to  submit  to  a  Ju: 
issue  as  to  which  there  Is  no  evidence, 
such  submission  by  the  court  constitute 
verslble  error.  School  District  v.  Bank  (I 
27  N.  W.  255;  Dondero  v.  Frumvelle 
Mich.  440,  28  N.  W.  712;  Whltsett  v.  Ch 
R.  R.  (Iowa)  26  N.  W.  104.  It  Is  true,  a 
commencement  of  the  trial  the  allegatlo 
the  third  paragraph  of  the  complaint  wc 
Issue;  but  as  all  the  evidence  under  that ; 
graph  was  stricken  out  as  to  the  defeni 
Albert  C.  Eveleth  and  John  F.  Smith, 
the  action  subsequently  dismissed  a 
Frank  W.  Eveleth,  that  Issue  was  elimli 
from  the  case,  and  the  «ourt  should 
omitted  to  refer  to  this  issue  in  his  ch 
or  have  Instructed  the  Jury  that,  ttaer 
Ing  no  evidence  supporting  that  Issue, 
must  find  upon  that  issue  in  favor  of  th 
fendant  It  was  clearly  error,  therefore 
the  court  to  submit  to  the  Jury  this  Issb 
the  statement  to  them  that  they  wei 
pass  upon  the  issue  as  to  whether  oi 
Frank  W.  Eveleth  and  his  brother  Albe 
Eveleth  confederated  together  and  disi 
of  large  and  valuable  portions  of  the  pi 
ty  mortgaged  by  the  said  Frank  W.  Ev 
to  the  plaintiff,  without  plalntlfTs  know 
or  consent,  was  calculated  to  prejudice 
minds,  and  to  cause  them  to  believe  thi 
the  opinion  of  the  court,  there  was  evi< 
In  the  case  tending  to  support  such  a  < 
on  the  part  of  the  plaintiff. 

For  the  error  of  the  court,  therefore,  1 
instruction  to  the  jury,  the  judgment  o 
court  below  and  order  denying  a  new 
are  reversed. 
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HAXiDB  T.  SOHULTZ. 

(Snpreme  Court  of  Sonth  Dakota.     Dec.  2, 
1903.) 

WILLS— BXBCUTORS-CONTEST— APPEAI,- 

PAHTIBS—NONBXPBRT— WITNESS— 

COMPBTBNOT— DIVORCB. 

1.  Under  Bev.  Prob.  Code,  i  346,  granting  the 
right  to  appeal  to  any  person  aggrieved  by  the 
action  of  the  county  court  in  admitting  or  re-' 
fusiaj;  probate  of  a  will,  an  executor  is  entitled 
to  appeal. 

2.  Nonexpert  witnesses  are  competent  to  giTe 
their  opinion  as  to  the  mental  condition  of  tes- 
tatrix in  a  proceeding  contesting  the  probate  of 
the  will  on  the  ground  of  unsoundness  of  mind  ! 
at  the  time  of  making  the  will. 

3.  The  interest  of  a  divorced  husband  in  the  ' 
estate  of  his  divorced  wife,  contingent  on  the  : 
death  of  their  minor  child,  is  not  sufficient  to  ', 
inthorize  him  to  contest  her  will,  under  Rev.  I 
Probu  Code,  g  43,  permitting  contest  only  by  a  { 
person  interested. 

4.  Under  Rev.  Civ.  Code,  §S  107-127,  relating 
to  the  custody  and  control  of  minor  children  | 
ind  their  property,  the  divorced  husband  of  tes-   { 
tatriz.  the   latter  of  whom  was  awarded  the  | 
custody  of  their  minor  child  on  divorce  being  i 
(Eranted,  is  not  anthorized  to  contest  her  wilH  ' 
tinder  Rev.  Prob.  Code,  §  43,  permitting  con-  , 
test  only  by  a  person  interested,  since  he  had  i 
DO  control  over  the  property  of  the  child  before  ! 
the  divorce  proceedmgs,  and  no  interest  there- 
after in  the  property  of  the  wife  or  child,  ex- 
cept aoch  as  was  contingent  on  the  death  of  tiiie 
child. 

Appec!  from  Circuit  Court,  Hamlin  Coun- 
ty; Julian  Bennett:  Judge. 

Application  by  Frank  D.  Scbnltz  for  the  ■ 
probate  of  the  will  of  Bella  Cormack,  deceas- 
ed.    From   a  Judgment  probating  the  will, 
protestant  appeals.    AfiSrmed. 

John  B.  Hanten,  for  appellant  Hall,  Law- 
rence &  Roddle.  for  respondeat 


CORSON,  J.  Tbia  Is  an  appeal  from  the 
Judgment  of  the  circuit  court  reversing  the 
judgment  of  the  county  court  refusing  to  ad- 
mit to  probate  a  will.  The  tacts  necessary 
to  a  proper  understanding  of  the  questions 
presented  on  this  appeal  will  be  briefly  stat- 
ed: One  Bella  Halde,  by  her  maiden  name 
of  Bella  Cormack,  made  her  last  will  and  tes- 
tament by  which  she  bequeathed  to  Ann 
Casaidy  the  sum  of  $300,  and  to  Dan  Cassl- 
dy  the  sum  of  |200,  and  the  balance  of  her 
estate  to  Mary  Elsie  Halde,  her  only  child, 
of  the  age  of  about  eight  years,  and  appoint- 
ed the  said  Dan  Castildy  as  guardian  of  the 
person  and  estate  of  the  said  child,  and  nam- 
ed the  respondent  herein,  Frank  D.  Schultz, 
as  executor  of  the  said  wlU.  This  will  was 
executed  on  the  22d  day  of  May,  1901,  and 
shortly  thereafter  the  said  Bella  Halde  de- 
parted this  life.  The  said  Schultz,  as  execu- 
tor, presented  the  said  will  to  the  county 
court  for  probate,  and  upon  the  day  fixed  toe 
hearing  the  same  the  contestant,  Nlkolans 
Halde,  filed  a  protest  lu  which  he  averred,  in 
snbstance,  that  Mary  Elsie  Halde,  named  In 
the  said  will,  was  the  kiwful  issue  of  the  con- 
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testant  and  the  testatrix,  Bella  Halde;  that 
the  said  Bella  Halde  at  the  time  of  making 
the  said  will  was  of  unsound  mind  and  mem- 
ory, and  that  she  was  improperly  Influenced 
to  make  the  same  by  Ann  and  Dan  Cassldy, 
the  legatees  named  therein;  that  neither  said 
Ann  Cassldy  nor  Dan  Cassldy  was  related  In 
any  manner  to  Mary  Elsie  Halde,  and  they 
were  not  entitled  to  the  guardianship,  care, 
or  custody  of  the  said  child;  that  the  protest- 
ant, who  makes  protest  in  said  child's  behalf, 
Is  her  lawful  father,  and  Is  entitled  to  the 
guardianship  of  the  person  and  prepay  of 
the  said  child;  that  the  testatrix  during  her 
last  illness  made  the  will  In  controversy; 
and  that  by  reason  of  the  unsoundness  of 
her  mind  and  memory,  the  said  will  was  in- 
valid and  of  no  effect.  The  protestant  pray- 
ed that  said  will  be  not  admitted  to  probate, 
that  he  be  appointed  guardian  of  the  person 
and  estate  of  the  said  Mary  Elsie  Halde,  and 
that  he  be  appointed  administrator  of  the  es- 
tate of  the  deceased.  A  demurrer  was  Inter- 
posed to  this  protest  on  the  ground  that  It 
did  not  state  facts  sufficient  to  constitute  a 
contest  of  the  will  filed  and  offered  for  pro- 
bate; that  said  contestant  was  not  an  Inter- 
ested party,  and  therefore  was  not  entitled 
to  contest  the  will.  This  demurrer  was  over- 
ruled, and  thereupon  the  executor  filed  an  an- 
swer to  the  complaint  of  said  contestant  In 
which  it  was  averred,  among  other  things, 
that  on  November  28,  1899,  a  decree  of  di- 
vorce had  been  rendered  in  the  circuit  court 
granting  the  said  Bella  Halde  a  divorce  from 
the  said  contestant  upon  the  ground  of  de- 
sertion by  him,  and  awarding  to  her  the  care 
and  custody  of  the  said  child.  On  the  trial 
of  this  case  In  the  county  court  that  court 
held  the  said  will  invalid,  and  refused  to  ad- 
mit the  same  to  probate.  From  this  Judg- 
ment of  the  county  court,  Schultz,  as  execu- 
tor, appealed  to  the  circuit  court  The  con- 
testant moved  to  dismiss  the  said  appeal  ui*- 
on  the  ground  that  the  executor  was  not  au- 
thorized to  take  an  appeal,  not  being  a  party 
aggrieved,  within  the  meaning  of  the  statute 
authorizing  appeals  from  the  county  court  to 
the  circuit  court.  This  motion  was  denied, 
and  the  case  was  tried  by  the  circuit  court 
without  a  Jury,  and  it  found  the  facts  and 
conclusions  of  law  In  favor  of  the  executor, 
and  rendered  Judgment  thereon  directing  the 
county  court  to  admit  the  said  will  to  pro- 
bate without  further  proof;  to  appoint  Dan 
Cassldy  guardian  of  the  person  and  estate 
of  the  said  Mary  Elsie  Halde,  and  said  Frank 
D.  Schultz  executor  of  the  said  last  will  and 
testament;  and  to  proceed  with  the  adminis- 
tration of  the  estate  in  accordance  with  the 
terms  and  provisions  of  the  said  will. 

It  Is  contended  by  the  appellant  (1)  that 
the  court  erred  in  denying  the  motion  to  dis- 
miss the  appeal  taken  by  the  executor  from 
the  county  coiui:  to  the  circuit  court;  (2)  thai 
the  court  erred  in  finding  that  the  testatrix. 
Bella  Halde,  was  of  sound  mind  and  dlspos 
Ing  memory  at  the  time  she  executed  the  said 
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will;  (3)  tbat  the  court  erred  in  finding  that 
the  said  testatrix  was  not  unduly  Influenced 
In  the  execution  of  the  said  will  by  Ann  and 
Dan  Cassldy,  legatees  named  In  the  said  will; 
and  (4)  that  the  court  erred  In  permitting 
certain  witnesses  on  the  part  of  the  said  ex- 
ecutor to  give  their  opinions  as  to  the  mental 
condition  of  the  said  testatrix  at  or  about 
the  time  of  the  making  of  the  said  will. 

It  is  Insisted  on  the  part  of  the  respondent 
that  the  court's  findings  are  fully  sustained 
by  the  evidence,  and  that  his  rulings  are 
correct,  but,  if  they  were  not  so,  that  the 
appellant  was  not  prejudiced,  and  could  not 
complain,  for  the  reason  that  by  the  undis- 
puted evidence  it  was  shown  that  he  Iiad  no 
interest  in  the  estate  of  Bella  Halde,  deceas- 
ed, and  that  he  was  not  entitled  to  the  guard- 
ianship of  the  person  or  property  of  the  said 
child,  by  reason  of  the  fact  that  the  said  tes- 
tatrix had,  prior  to  the  execution  of  her  will, 
been  divorced  from  him,  and  had  been 
awarded  the  care  and  custody  of  the  said 
child. 

The  first  question,  as  we  have  seen,  is,  did 
the  court  err  In  denjring  the  motion  to  dis- 
miss the  appeal  from  the  county  court  to  the 
circuit  court  upon  the  ground  that  the  re- 
spondent, Schultz,  was  not  authorized,  as 
executor,  to  take  an  appeal?  Section  345  of 
the  Probate  Code  provides:  "An  appeal  may 
be  taken  to  the  circuit  court  from  a  Judgment 
or  order  of  the  county  court  •  •  •  (2)  ad- 
mitting or  refusing  to  admit  a  will  to  pro- 
bate. •  •  ♦"  And  section  346  provides: 
"Any  party  aggrieved  may  appeal  as  afore- 
said except  where  the  decree  or  order  of 
which  he  complains  was  made  upon  his  de- 
fault." The  respondent,  being  named  as  ex- 
ecutor in  the  will,  necessarily  was  aggrieved 
by  the  judgment  of  the  county  coiurt  adjur*  •- 
ing  the  will  invalid.  He  had  a  direct  interest 
in  having  the  will  sustained,  and  the  same 
probated.  This  was  virtually  settled  in  the 
case  of  In  re  Olson,  10  S.  D.  648,  76  N.  W. 
203,  in  which  this  court  held  that  a  guardian 
removed  by  the  order  of  the  county  court 
was  authorized  to  appeal,  in  connection  with 
the  heirs,  from  such  order  to  the  circuit 
court  The  same  rule  would  undoubtedly  ap- 
ply to  an  executor  removed  by  the  county 
court,  and  certainly  a  denial  of  his  right  to 
act  as  executor,  holding  the  will  invalid,  and 
refusing  to  admit  It  to  probate,  would  equal- 
ly entitle  him  to  an  appeal.  The  decision  of 
the  county  court  in  this  case  not  only  affect- 
ed the  heirs,  but  directly  affected  the  execu- 
tor; and  we  are  clearly  of  the  opinion  that  he 
is  a  person  aggrieved,  within  the  meaning  of 
the  section  above  quoted,  and  that  the  court 
therefore  properly  denied  the  motion  to  dis- 
miss the  appeal. 

It  is  further  contended  by  the  appellant 
that  the  findings  of  the  court  are  not  support- 
ed by  the  evidence,  and  that  he  committed 
error  In  holding  that  the  testatrix  was  of 
sound  mind  at  the  time  of  the  execution  of 
the  will,  and  also  erred  in  holding  that  the 


said  Ann  and  Dan  Cassldy  did  not  es 
an  undue  influence  over  the  testatrix  i 
curing  the  said  will  to  be  executed, 
evidence  upon  this  i.  nation  is  volun 
and  to  some  extent  conflicting;  but,  a 
careful  examination  of  it,  we  are  not 
unable  to  say  that  the  evidence  prepon 
ed  in  favor  of  the  appellant,  but  we  a 
dined  to  the  opinion  that  the  court's  fii 
were  fully  supported  by  the  evidence. 

It  is  further  contended  by  the  app 
that  the  court  erred  in  permitting  nom 
witnesses  to  give  their  opinion  as  to  the 
tal  condition  of  the  testatrix  at  aboi 
time  she  executed  her  will.  Tbat  the 
did  not  err  in  admitting  this  evident 
be  regarded  as  settled  law  in  this  state, 
the  decision  of  this  court  in  State  v. 
man,  2  S.  D.  171,  49  N.  W.  8.  In  tha 
the  court  said:  "If  the  question  pre; 
and  the  ruling  of  the  court  were  as  ind 
by  counsel's  brief.  It  would  probably  bi 
to  be  error,  for  it  seems  to  be  now  we 
tied  in  nearly  all  the  states  that  a  i 
pert  witness  will  be  allowed  to  expre 
opinion  aa  to  the  mental  condition  of 
son  after  having  stated  the  facts  upon 
such  opinion  is  based.  People  v.  Conr 
N.  Y.  62;  State  v.  Penny  man,  68  lowi 
26  N.  W.  82;  Territory  v.  Hart  (Slot 
Pac.  718;  Webb  v.  State,  5  Tex.  App 
Hardy  v.  Merrill,  56  N.  H.  227,  22  Am 
441;  State  v.  Kllnger,  46  Mo.  228." 

But  in  any  view  the  decision  of  th( 
court  was  clearly  correct,  for  the  reasoi 
the  contestant,  Halde,  was  not  a  pers< 
thorlzed  to  contest  the  will.  By  the  < 
of  divorce  his  interest  In  the  estate  < 
testatrix  was  termlhated.  A  person  i 
rectly  or  pecuniarily  interested  in  tl 
tate  of  the  deceased  person  at  the  ti 
the  probate  of  the  will  is  not  entitled  t 
test  the  validity  of  the  same.  In  Stc 
St.  Luke's  Hospital,  180  111.  368,  54  N.  1 
72  Am.  St  Rep.  211,  the  Supreme  Co 
Illinois  says:  "In  construing  the  si 
we  have  also  held  that  the  words  'an 
son  interested,'  as  used  in  the  prov 
said  section,  mean  those  persons  who  i 
terested  in  the  settlement  of  the  estate 
is  to  say,  those  who  will  be  affectec 
pecuniary  sense  by  this  settlement;  th 
interest  must  be  a  direct  pecuniary  Ii 
affected  by  the  probate  of  the  will,  i 
reference  is  to  an  existing  interest,  ai 
to  an  interest  which  may  be  subsequen 
quired.  A  person  not  directly  and  pe 
rlly  Interested  in  the  estate  of  a  decea 
the  time  of  the  probate  of  the  will  ol 
decedent  Is  not  entitled  to  file  a  bill  in 
eery  for  the  purpose  of  contesting  thi 
McDonald  v.  White,  130  Dl.  493,  22  N.  I 
Jele  V.  Lemberger,  163  111.  338  [45  N.  E 
A  similar  doctrine  was  announced  h 
Court  of  Appeals  of  New  York  in  J 
of  Ensign,  103  N.  Y.  284,  8  N.  E3.  5 
Am.  Rep.  717.  In  that  case  the  court 
"A  divorced  wife,  whether  the  dlvoro 
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granted  becaose  of  the  misconduct  of  ber- 
self  or  ber  husband,  is  not  entitled,  If  he  die 
intMtate,  to  administration  or  to  a  distrib- 
utive share  of  bis  estate."  The  only  person 
entitled  to  contest  a  will  In  this  state  is  a 
person  interested.  Section  43  of  the  Probate 
Code.  Similar  language  is  used  generally  In 
the  statutes  of  other  states.  16  Ency.  P.  & 
P.  p.  1009. 

It  will  thus  be  seen  that  the  contest  was 
based  upon  an  erroneous  theory  assumed  by 
the  county  court  that  the  contestant,  Nikol- 
aus  Ualde,  had  some  interest  that  entitled 
him  to  contest  tbe  will.  The  only  possible 
interest  that  Halde  bad  In  tbe  estate  of  tbe 
testatrix  was  a  contingent  interest  in  the 
estate  in  case  of  tbe  death  of  the  child,  Mary 
Elsie  Halde;  but  this  is  not  regarded,  in  law, 
as  a  snflScient  pecuniary  Interest  to  author- 
ize him  to  contest  tbe  will.  Storrs  t.  St 
lake's  Hospital,  supra;  In  re  Fallon's  Will, 
107  Iowa,  120,  77  N.  W.  575;  Kostelecky  v. 
Scherbart,  99  Iowa,  120,  68  N.  W.  691; 
Kranke  t.  Shipley,  22  Or.  104,  29  Pac.  268. 

What  relation  the  father  sustains  to  bis 
child  after  a  divorce  in  favor  of  the  wife  on 
the  ground  of  bis  failure  to  support  her  la 
Dot  entirely  clear.  Tbe  relation  existing  be- 
tween parents  and  children  while  tbe  mar- 
riage relation  exists  Is  clearly  defined  by  sec- 
Uons  107  to  127,  Inclusive,  of  the  Revised 
Civil  Oode.  By  section  111  It  is  provided  that 
the  father  of  tbe  minor  child  is  entitled  to  its 
custody,  services,  and  earnings,  and  if  the 
fkther  be  dead,  or  be  unable  or  refuse  to 
take  tbe  custody,  or  has  abandoned  bis  fam- 
ily, tbe  mother  is  entitled  thereto.  By  sec- 
tion 114  it  is  provided  that  the  parent,  as 
such,  has  no  control  over  the  property  of  the 
child.  And  section  127  provides  that  the 
husband  and  father,  as  sncb,  has  no  rights 
superior  to  those  of  tbe  wife  and  mother  in 
regard  to  the  care,  custody,  education,  and 
control  of  the  children  of  the  marriage,  while 
such  husband  and  wife  live  separately  and 
apart  from  each  other;  and  tbe  circuit  court 
la  authorized,  as  aforesaid,  in  such  a  case, 
to  make  such  regulations  in  regard  to  the 
minor  children  as  the  circumstances  may  re- 
quire. It  will  thus  be  seen  that  the  father, 
as  such,  even  in  case  there  has  been  no  di- 
vorce, has  no  control  over  the  property  of 
tbe  child.  If  Halde,  In  this  case,  had  no 
control  over  tbe  property  of  his  daughter 
prior  to  tbe  divorce  proceedings,  be  could 
certainly  have  none  thereafter  as  such  fa- 
ther. Whatever  rights,  therefore,  he  may 
have  retained  as  tbe  father  of  the  child, 
wonld  not  be  aftected  by  tbe  proceedings  to 
probate  tbe  will.  It  is  quite  clear,  there- 
fore, that,  having  no  interest  In  tbe  prop- 
erty of  the  testatrix,  and  no  right  to  control 
the  property  of  tbe  minor  child  as  such  fa- 
ther, he  bad  no  Interest  In  tbe  proceedings 
to  probate  the  will  that  entitled  him  to  con- 
test tbe  same. 

The  Judgment  of  tbe  circuit  court,  and  or- 
der denying  a  new  trial,  are  affirmed. 


BETTS  T.  NEWMAN. 
(Supreme  Court  of  Minnesota.    Nov.  27,  1903.) 

JUSnCB  OF  THE  PEACEy-APPBlAI.-BOND— 
APPROVAL. 

1.  Laws  1897,  p.  46,  c.  46,  constmed,  and  held 
that  the  justification  of  the  sureties  on  an  ap- 
peal bond  as  therein  provided  may  be  had  be- 
fore the  court  commissioner  of  the  proper  coun- 
ty. 

(Syllabus  by  the  Cionrt.) 

Appeal  from  District  Court,  Meeker  Coun 
ty;    Gorbam  Powers,  Judge. 

Action  by  S.  J.  Betts  against  Gust  New- 
man. Judgment  for  plaintiff  on  appeal  from 
a  justice,  and  defendant  appeals.    Reversed. 

O.  Mosness,  for  appellant.  H.  S.  McMon- 
agle  and  A.  F.  Foster,  for  respondent. 

START,  C.  J.  Tbe  here  material  facta  of 
this  case  are  these:  The  plaintiff,  August 
20,  1902,  recovered  in  a  justice  court  of  tbe 
county  of  Meeker  a  judgment  In  bis  favor 
against  tbe  defendant  for  $30.81.  The  de- 
fendant appealed  from  the  judgment  to  the 
district  court  of  tbe  county.  On  November 
18,  1902,  and  before  tbe  commencement  of 
tbe  term  of  court  at  which  tbe  case  was  to 
be  tried,  tbe  plaintiff  duly  gave  notice  to 
defendant,  pursuant  to  Laws  1897,  p.  46,  c. 
46,  that  he  excepted  to  tbe  sureties  on  tbe 
appeal  bond.  Thereupon  the  defendant  gave 
written  notice  to  the  plaintiff  that  at  a  time 
and  place  named  the  surety  excepted  to 
would  justify  before  tbe  court  commissioner 
of  the  county,  naming  him.  The  plaintiff 
appeared  before  the  court  commissioner,  and 
objected  to  any  proceedings  under  tbe  notice 
for  the  reason  that  the  commissioner  had  no 
jurisdiction  in  tbe  matter.  The  commission- 
er proceeded  and  examined  tbe  surety  as  to 
bis  qualifications  as  such,  and  Indorsed  bis 
approval  of  the  surety  upon  tbe  appeal  bond, 
tbe  plaintiff  taking  no  part  in  tbe  proceed- 
ing. Thereafter  the  plaintiff  on  due  notice 
moved  the  district  court  for  an  alUrmance 
of  the  judgment  of  the  justice  on  the  ground 
that  be  bad  duly  excepted  to  tbe  sureties 
upon  the  appeal  bond  and  tbe  sureties  bad 
never  justified,  nor  bad  any  new  sureties 
been  given  in  place  of  tbem.  Tbe  district 
court,  on  the  hearing  of  tbe  motion,  found 
as  a  fact  that  the  plaintiff  duly  excepted  to 
tbe  sureties  on  the  appeal  bond,  that  they 
never  justified  except  before  the  court  com- 
missioner of  the  county,  and  that  no  new 
sureties  were  given  in  place  of  tbem,  and  as 
a  conclusion  of  law  ordered  that  the  judg- 
ment of  tbe  justice  be  affirmed.  Judgment 
was  so  entered,  from  which  tbe  defendant 
appealed. 

Tbe  plalntifl  tu-ges  in  this  court  some  ob- 
jections as  to  the  regularity  of  tbe  Justifica- 
tion of  tbe  surety  before  tbe  court  com- 
missioner, but  they  are  without  merit,  as 
well  as  bis  objection  to  tbe  sufficiency  of 
tbe  assignment  of  error.  It  is  apparent  from 
the  record  that  tbe  action  of  the  district  court 
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In  awarding  the  Judgment  of  aflSrmance  was 
based  solely  upon  tbe  proposition  that  court 
commissioners  haye  no  Jurisdiction  to  hear 
and  determine  proceedings  relating  to  ex- 
ceptions to  sureties  on  appeal  bonds  in  cases 
of  appeals  from  Justice  court,  provided  for 
by  Laws  1897,  p.  46,  c.  46.  If  this  be  a 
proper  construction  of  the  statute,  then  the 
Judgment  of  the  district  court  was  right,  but, 
if  court  commisslonera '  are  authorized  to 
take  the  Justification  of  such  sureties,  the 
Judgment  must  be  reversed.  The  question 
BO  presented  is  one  of  much  practical  im- 
portance, for,  If  the  statute  In  question  ex- 
cludes court  commissioners  from  acting  un- 
der It,  then  in  Judicial  districts  consisting  of 
several  counties  with  only  one  Judge  the 
statute  may  easily  be  made  the  instrument 
of  oppression  and  a  miscarriage  of  Justice. 
In  such  Judicial  districts  cases  might  well 
arise  in  which  It  would  be  practically  impos- 
sible to  secure  a  Justification  of  the  sureties 
before  the  Judge  of  the  district  within  the 
time  limited  by  the  statute,  while  in  ordinary 
cases  the  expense  of  taking  the  sureties  be- 
fore the  Judge  might  relatively  be  so  great 
as  to  force  an  abandonment  of  the  appeal.  A 
construction  which  would  result  In  practice 
In  such  injustice  ought  not  to  be  accepted 
if  the  statute  can  be  fairly  construed  other- 
wise. When  the  statute  Is  read  as  a  whole, 
and  construed  with  reference  to  the  powers 
of  the  court  commissioners,  we  are  of  the 
opinion  that  it  authorizes  such  ofiicers  to 
take  the  Justification  of  sureties  on  appeal 
bonds  In  proceedings  under  It.  Section  1  of 
the  statute  provides  that  in  cases  appealed 
from  the  Judgment  of  a  Justice  of  the  peace 
the  respondent  at  any  time  after  the  al- 
lowance of  the  appeal,  and  before  the  com- 
mencement of  the  term  at  which  It  is  to  be 
tried,  may  give  written  notice  to  the  appel- 
lant that  he  excepts  to  the  sufficiency  of  the 
sureties  on  the  appeal  bond.  Section  2  pro- 
vides that  for  the  purpose  of  Justification  the 
sureties  may  attend  before  "the  Judge  of  the 
court  to  which  the  cause  is  appealed"  at  such 
time  and  place  not  less  than  two  days  nor 
more  than  ten  days  after  notice  of  such  ex- 
ception as  may  be  designated  by  the  ap- 
pellant In  a  written  notice  served  two  days 
prior  to  such  Justification.  Section  3  is  to 
the  effect  that,  if  any  surety  fails  to  appear 
and  Justify,  another  may  be  offered  within 
two  days,  and  an  adjournment  had  for  that 
purpose.  Section  4  Is  in  these  words:  "If 
the  old  or  new  sureties  Justify  to  the  satis- 
factidn  of  the  Judge  he  shall  indorse  his  ap- 
proval upon  the  bond.  If  they  do  not  Justify 
then  the  Judge  shall  order  that  the  Judgment 
of  the  Justice  be  affirmed."  Court  commis- 
sioners are  by  the  Constitution  and  statute 
vested  with  the  power  and  Jurisdiction  of  a 
Judge  of  the  district  court  at  chambers;  that 
la,  in  vacation.  Const,  art  6,  f  15;  Gen. 
Bt  18H  i  824.  A.  Judge  in  vacation  has  no 
power  to  hear  and  determine  a  matter  which 
the  court  only  can  hear.    He  cannot,  as  a 


Judge  In  vacation,  try  and  determine  ad 
not  involving  Issues  of  fact,  and  award 
Judgment  When,  in  vacation,  be  hears 
determines  such  actions,  he  acts  as  a  c 
in  vacation  by  virtue  of  the  statute.  The 
Ing  of  ball  and  the  approval  of  appeal  be 
including  the  taking  of  the  Justiflcatio: 
the  sureties  thereon,  are,  and  always 
been,  among  the  undoubted  iwwers  of  a  J 
of  the  district  court  in  vacation;  hence  w 
the  power  of  a  court  commissioner.  Hof 
V.  Baxter,  64  Minn.  226,  66  N.  W.  960 
follows  that,  if  the  statute  under  consi( 
t(on  by  its  terms  necessarily  excludes  < 
commissioners  from  acting,  or  if  It  Imj 
upon  the  Judge  taking  the  Justification  d 
which  he  could  not  discharge  as  a  Jud{ 
vacation,  but  only  as  a  court  sitting  in  -i 
tion,  then  a  court  commissioner  has  no  pi 
to  act  under  it  The  claim  that  court 
missioners  are  excluded  from  the  pervle 
the  statute  is  based  upon  the  provisio 
section  2,  which  Is  to  the  effect  that  the 
ties  may  attend  before  the  Judge  of  the  ( 
to  which  the  cause  Is  appealed.  This 
guage,  however,  Is  no  more  exclusive 
the  provision  of  the  statute  relating  to 
beas  corpus,  which  requires  the  applla 
for  the  writ  to  be  made  to  the  sup) 
or  district  court  or  any  Judge  thereof  w 
the  county  where  the  prisoner  Is  deta: 
The  Jurisdiction  of  court  commlsslonei 
hear  and  determine  habeas  corpus  pro* 
ings  Is  undoubted,  because  at  common 
a  Judge  at  cliambers  possessed  such  Jurl 
tion.  Pub.  St  1858,  c.  73,  S  26;  Gen 
1894,  {  6996;  State  v.  Hill,  10  Minn.  63 
45).  We  hold  that  court  commlsslonen 
not  excluded  by  the  statute  in  question. 

The  further  claim  that  the  statute 
poses  duties  on  the  Judge  which  cannc 
discharged  by  a  Judge  in  vacation  Is  t 
upon  section  4  thereof.  This  section, 
ever,  does  not  impose  upon  the  Judge 
duty  of  hearing  and  determining  the  a 
and  awarding  Judgment  It  simply  dec 
what  the  legal  effect  shall  be  of  a  failu 
the  sureties  to  Justify  when  they  arc 
cepted  to.  Judgment  of  affirmance  foi 
in  such  a  case  as  a  matter  of  course,  an 
formal  entry  Is  as  much  of  a  mlnlst 
duty  as  It  would  be  if  the  statute  had 
vided  that  the  clerk  should  enter  Judgi 
of  affirmance  on  filing  proof  of  exceptl< 
the  sureties  on  the  appeal  bond  and 
failure  to  Justify.  In  such  a  case  the  i 
ment  would  be  the  act  of  the  court  by 
tue  of  the  statute  precisely  as  In  the  cai 
the  entry  of  Judgment  by  the  clerk  on 
filing  of  proof  of  service  of  the  summons 
of  no  appearance  by  the  defendant  In  ai 
tion  for  the  recovery  of  a  definite  sni 
money.  We  accordingly  construe  the  sta 
as  conferring  upon  the  Judge  of  the  dis 
court  only  such  duties  as  are  within 
power  and  Jurisdiction  of  Judges  in  vaca 
and  therefore  of  court  commlsslonerB, 
follows  that  the  Justlflcatlon  ot  the  smn 
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In  this  case  before  the  court  commissioner  of 
the  proper  county  was  authorised,  and  that 
the  trial  court  erred  in  directing  judgment  of 
affirmance. 

Ordered,  that  the  Judgment  appealed  from 
be  rerersed,  and  the  case  remanded  to  the 
district  court  for  further  proceedings  on  the 
appeaL 


BROSIUS  T.  HVANS. 

(Snpreme  Conrt  of  Minnesota.    Nor.  20,  1908.) 

STATUTE  07  FRAUDS— ORAL  LBASB. 

1.  It  conclusively  appears  from  the  evidence 
in  tills  case  that  a  contract  for  the  leasing  of 
premises  was  oral,  and  that  It  was  not  to  be 
ezecnted  within  one  year  from  the  date  it  was 
entered  into,  and  it  was  therefore  void  under 
the  statnte  of  frauds. 

(Syllabus  by  tiie  Oonrt) 

Appeal  from  District  Court,  Folk  County; 
William  Watts,  Judge. 

Action  by  Henry  BroslUB  against  Bffle  J. 
Brans.  Verdict  dhrected  for  plalntUf.  From 
the  Judgment,  defendant  appeals.  Affirm- 
ed. 

Adler  C.  Clausen,  for  aK)eIIant.  Martin 
O'Brien  and  A.  0.  Wilkinson,  for  respondent 

LEWIS,  J.  Action  in  unlawful  detainer 
to  recover  possession  of  premises  claimed  to 
have  been  rented  under  a  tenancy  at  will, 
from  month  to  month.  Defense,  that  appel- 
lant was  holding  possession  under  a  lease 
for  the  period  of  one  year.  At  the  close  of 
the  case  the  court  directed  a  verdict  in 
favor  of  plaintiff  upon  the  ground  that.  If 
the  term  of  tenancy  was  for  the  period  of 
one  year,  the  agreement  was  not  In  writing, 
and  within  the  statute  of  frauds.  Respond- 
ent, residing  at  Oookston,  owner  of  the  prop- 
erty, testifled  ttiat  on  January  26,  1906,  by 
oral  agreement,  he  rented  the  premises  to 
appellant  at  the  rate  of  %StO  per  month;  pos- 
session to  be  taken  on  February  Ist  foUow- 
big,  but  for  no  definite  length  of  time.  Ap- 
pellant testifled  that  the  conversation  took 
I^ce  on  January  26th,  but  that  she  rented 
the  premises  for  one  year,  to  commence  on 
February  Ist;  that  she  then  returned  to 
her  home  at  Cass  Lake,  and  on  January  28th 
again  appeared  at  Crookston,  and  notified 
respondent  that  she  had  come  back  sooner 
than  expected,  and  was  ready  to  take  pos- 
session the  following  day,  January  29th,  on 
the  terms  agreed  upon  January  26th.  There 
is  a  distinct  conflict  in  the  testimony  as  to 
whether  the  contract  was  for  a  tenancy  at 
will,  at  the  rate  of  (50  per  month,  or  wheth- 
er the  term  was  for  the  period  of  one  year. 
Conceding  appellant  is  correct  as  to  what  the 
contract  was,  yet,  being  a  verbal  agreement, 
it  would  be  void,  under  the  statute  of  frauds, 
if  by  its  terms  it  was  not  to  be  performed 
witldn  one  year  from  the  date  it  was  enter- 
ed into.  It  conclusively  appeara  from  the 
evidence  that,  whatever  the  agreement  was, 
it  was  completed  on  January  26th;   and,  if 


there  was  any  modification  made  on  the 
28th,  it  was  simply  to  the  effect  that  appel- 
lant was  to  take  possession  two  days  earlier 
than  originally  agreed.  But  even  if  the  evi- 
dence indicated  a  new  contract  entered  In- 
to January  28th  for  the  period  of  one  year. 
It  was  not  to  take  effect  until  the  day  fol- 
lowing, and  appellant  did  not  take  posses- 
sion in  pursuance  of  the  agreement  until 
then;  and  therefore,  the  agreement  being 
oral,  it  was  within  the  statute,  and  the  trial 
court  was  correct  In  directing  a  verdict  for 
plaintiff.  Jellett  v.  Rhode,  48  Minn.  166,  4& 
N.  W.  18,  7  L.  R.  A.  671;  Johnson  v.  Al- 
bertson,  61  Minn.  333,  53  N.  W.  642. 

No  error  was  committed  in  refusing  to 
grant  a  continuance  upon  the  ground  that 
the  witnesses  would  corroborate  respondent 
as  to  the  nature  of  the  contract,  for  the 
testimony,  if  received,  would  be  ImmateriaL 

Judgment  affirmed. 

START,  0.  J.,  absent,  took  no  part 


PERU  PLOW  &  IMPLEMENT  00.  T.  KINO 

et  al. 
(Supreme  (3onrt  of  Minnesote.-    Nov.  20,  1803.) 

ORFAULT  JUOaMBNT^VACATINQ  MOTION  BT 
TRUSTED  IN  BANKRUPTCY. 

1.  In  "claim  and  delivery,"  a  default  Judg- 
ment was  entered  for  plaintiff.  The  trustee  m 
bankruptcy  of  the  defendant,  who  had  been 
possessed  of  the  property,  moved  to  have  the 
judgment  vacated,  to  allow  him  to  answer  and 
defend  in  behalf  of  the  bankrupt's  estate,  which 
was  denied.  Beli,  upon  the  showlnr  made,  the 
court  did  not  exceed  the  bounds  of  judicial  dis- 
cretion in  refusing  to  grant  the  motion. 

(SyUabus  by  the  Oinrt) 

Appeal  from  District  Court  Faribault 
(3ounty;  James  H.  Qulnn,  Judge. 

Action  by  the  Peru  Plow  &  Implement 
Company  against  C.  A.  King  and  others. 
Motion  by  A.  B.  Clark,  trustee  In  bankruptcy 
of  defendants,  to  have  the  Judgment  entered 
In  said  cause  set  aside.  From  an  order  deny- 
ing the  same,  the  trustee  appeals.    Affirmed. 

A.  E.  Clark  and  B.  Babcock,  for  appellant 
Jay  Henry  Long  and  Geo.  B.  Dyer,  for  re- 
spondents. 

LOVBLT,  J.  This  appeal  is  from  an  order 
denying  a  motion  to  vacate  a  default  Judg- 
ment in  claim  and  delivery.  The  applicant 
is  the  trustee  in  bankruptcy  of  defendant 
King,  and  asks  to  have  the  Judgment  set 
aside  in  order  that  he  may  answer  and  de- 
fend upon  the  merits.  The  replevin  action 
was  brought  to  recover  a  number  of  farm 
wagons  sold  and  delivered  to  defendant  King 
the  5th  of  August  1902.  Ellng  was  financial- 
ly involved,  and  made  a  trust  deed  for  the 
benefit  of  his  creditors  to  defendant  Smith. 
On  November  15th,  thereafter,  the  plaintiff 
commenced  the  action  to  recover  possession 
of  the  property,  upon  the  claim,  as  indicated 
from  the  papera  returned,  that  the  aala  of 
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the  wagons  was  conditional,  and  that  plain- 
tiff had  never  parted  with  title  thereto.  King 
had  actual  possession  of  the  property  at  the 
time  the  suit  was  commenced.  Smith  was 
made  a  party  to  cut  off  any  Interest  he  might 
have  through  the  trust  deed.  Neither  de- 
fendant answered,  and  on  January  13,  1903, 
the  court  heard  proofs  to  support  the  com- 
plaint, and  ordered  Judgment  for  plalntUT 
according  to  the  claim  of  the  complaint  On 
December  2,  1902,  creditors  of  King  filed  a 
petition  to  have  the  debtor  adjudged  a  bank- 
rupt. On  the  6tb  of  January  of  the  next 
year.  King  was  adjudged  a  bankrupt  by  tte 
federal  District  Court  for  Minnesota,  and  on 
the  81st  day  of  the  same  month  the  appel- 
lant Clark  was  appointed  and  qualified  as 
trustee.  On  February  5th  following,  Judg- 
ment for  plaintiff  was  entered  In  the  replev- 
in suit  On  the  2d  of  April  following,  the 
trustee  moved  In  the  state  coiurt  upon  affida- 
vits and  a  proposed  answer,  to  vacate  the 
order  for  Judgment  and  for  leave  to  an- 
swer and  defend  on  the  merits  In  the  orig- 
inal action.  It  appears  from  the  affidavit 
of  the  trustee  that  he  had  made  an  inves- 
tigation of  plaintifTs  claim,  and  that,  so 
far  as  be  could  ascertain,  the  wagons  were 
purchased  in  tfie  usual  course  of  business, 
and  not  upon  a  conditional  sale  contract; 
that  there  were  20  of  them  on  hand  when 
the  deed  of  trust  to  Smith  was  executed; 
that,  so  far  as  affiant  could  determine,  the 
property  was  owned  by  defendant  King;  that 
whether  the  acquiescence  in  default  of  de- 
fendant In  the  replevin  suit  was  due  to  an 
understanding,  agreement  or  collnsion  with 
the  plaintiff  is  not  within  the  affiant's  knowl- 
edge. There  is  an  attempt  by  affiant  (an  at- 
torney at  law)  to  show  a  meritorious  de- 
fense to  the  action,  but  It  goes  no  further 
than  to  allege,  in  substance,  that  all  the  facts 
regarding  the  purchase  of  the  property  from 
plaintiff  have  been  stated  to  him  as  the  ba- 
sis of  his  information  upon  which  his  opin- 
ion as  to  the  ownership  of  the  property  by 
King  when  the  action  was  brought  is  predi- 
cated. In  addition  to  the  affidavit  of  the 
trustee,  one  by  King  was  also  filed,  from 
wblcb  the  facta  stated  in  the  trustee's  affi- 
davit as  to  his  insolvency  and  the  trust  deed 
are  stated;  also  that  the  wagons  were  pur- 
chased by  him  of  the  plaintiff  In  the  usual 
course  of  business,  without  conditions,  and 
intermingled  with  his  general  stock  of  Im- 
plements and  machinery,  and  were  a  part  of 
his  assets  In  business;  that,  after  the  execu- 
tion of  the  trust  deed  to  Smith,  he  paid  no 
attention  to  his  business,  for  the  reason  that 
he  expected  to  be  proceeded  against  in  bank- 
ruptcy. There  is  nothing  in  King's  affidavit 
to  show  that  there  was  any  agreement,  ac- 
quiescence, or  collusion  with  the  plaintiff  in 
permitting  the  Judgment  to  be  obtained 
against  him.  A  proposed  answer  was  ten- 
dered, which  we  shall  treat  as  sufficient  to 


put  In  issue  plaintUTs  title  to  the  pro] 
Whatever  rights  the  trustee  Is  able  1 
sert  to  secure  an  opening  of  the  Jndg 
against  defendants  rest  upon  his  positl( 
trustee  in  bankruptcy.  Hence  the  ap] 
tion  to  vacate  must  be  determined  upoi 
question  whether  the  action  of  the  trial 
exceeded  the  bounds  of  fair  Judicial  d 
tlou,  which  is  the  only  limitation  upoi 
rule  authorizing  such  relief  in  this  < 
Reagan  v.  Madden,  17  Minn.  402  (Gil. 
Milwaukee  Harv.  Co.  v.  Schroeder,  72  3 
393,  75  N.  W.  806;  Hull  v.  Chapel,  77  3 
1.59,  79  N.  W.  669,  77  Am.  St  Rep.  666: 
Murran  v.  Bourne,  81  Minn.  515,  Si  N 
338. 

In  view  of  the  fact  that  the  court  1 
proofs  to  support  the  complaint  whei 
order  for  Judgment  was  made,  we  a 
say  that  it  was  a  breach  of  discretion  1 
fuse  to  vacate  it,  either  upon  the  state 
by  the  trustee  that  he  had  made  Inve: 
tion,  and  was  of  the  opinion  that  the 
erty  was  purchased  in  the  usual  conr 
business,  or  that  King  was  the  owner  1 
of.  Neither  does  the  additional  affidai 
King,  who  allowed  Judgment  to  go  ae 
him  by  default,  add  sufficient  weight  t 
statements  of  the  trustee  to  success 
challenge  the  exercise  of  the  court's  d 
tion.'  Although  the  defendant  King 
have  supposed  that  It  was  useless  to  cc 
his  right  to  the  property.  In  view  of  exp 
bankruptcy,  and  thereby  neglected  to  i 
his  neglect  to  claim  his  rights  in  tba 
spect,  with  full  knowledge  that  a  Judg 
might  be  entered,  does  not  give  him,  no 
trustee,  a  right  to  demand  that  the  Judg 
be  opened  to  defend  in  the  original  ai 
No  sufficient  showing  was  made  that  a  f 
ulent  preference  was  intended  or  secure 
the  Judgment  The  affidavit  of  the  tr 
states  that  he  has  no  knowledge  of  any 
slon  between  King  and  the  plalntUT,  ai 
does  not  know  whether  the  allowance  c 
Judgment  to  go  by  default  was  to  give  a 
erence  to  one  creditor  to  the  dlsadvanta 
others.  If  there  was  such  an  agreeme 
would  -  be  In  violation  of  section  67  o; 
national  bankruptcy  act  of  1898,  an< 
Judgment  could  be  attacked  afflrmativel 
that  reason,  and,  if  fraudulent  might  b 
aside  In  a  direct  action.  We  cannot  si 
view  of  this  conclusion,  that  the  trial 
abused  its  discretion  In  declining  to  give 
force  and  effect  to  the  meager  showing 
the  suggested  claim  of  fraud,  and  reqn 
to  set  aside  its  findings  and  Judgment 
the  opinion,  as  It  may  have  been,  th 
would  be  best  to  leave  the  question  of  t 
ulent  preference  to  be  determined  In  ai 
tion  by  the  trustee,  which  was  presun 
the  ground  of  its  denial  of  the  appUcatioi 
Order  affirmed. 

START,  0.  J.,  absent  took  no  part  (i 
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OOLBROTH  T.  FLICK  &  JOHNSON 
CONST.  CO. 

(Sapreme  Oooit  of  Minnesota.    Nov.  20,  1903.) 

CONTRACT— ACTION  FOR  BRBACH-COMPLAINT. 

1.  Upon  •  general  demnrrer  to  a  complaint, 
two  alleged  causes  of  action  are  considered  to- 
gether as  constituting  one,  and  held  to  suffi- 
ciently set  forth  facts  showing  breach  of  a 
written  contract  to  furnish  a  certain  number 
of  horses  and  properly  care  for  the  same  dnring 
the  contract  period. 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Court,  St  Louis  Coun- 
ty;   Wm.  A.  Cant  Judge 

Action  by  Charles  Colbrotb  against  the 
Flick  A  Johnson  Construction  Company. 
From  an  order  oyerruling  a  general  demur- 
rer, defendant  appeals.    Affirmed. 

Alford  &  Hunt  for  appellant  J.  B.  Rich- 
ards, for  respondent 

LOVELY,  J.  AKteal  from  an  order  over- 
ruling a  general  demurrer  to  two  causes  of 
action.  The  suit  was  brought  to  recover 
damages  for  breaches  of  a  written  contract 
the  mnterlHl  portions  of  which  provide  that 
in  consideration  of  a  spedfled  sum  to  be  paid 
each  month,  the  plaintiff  was  to  furnish  de- 
fendant 15  pairs  of  horses  to  be  loaded  on 
the  cars  at  Duluth,  and  shipped  to  North- 
tleld,  to  be  used  by  defendant  in  grading  a 
railroad  roadbed.  The  horses  were  to  be 
returned  when  the  work  was  completed  in  as 
good  condition  as  received.  If  any  of  the 
horses  died  or  were  Injured  through  fault 
or  neglect  of  defendant  he  was  to  replace 
the  same.  The  defendant  was  to  take  prop- 
er care  of  the  stock,  feed  and  shelter  them 
when  they  were  not  working,  and  return 
them  upon  reasonable  demand,  not  later  than 
a  speclfled  date.  Other  portions  of  the  con- 
tract are  not  material,  and  are  omitted.  The 
plaintiff  has  divided  the  complaint  into  three 
parts,  each  of  which  Is  designated  as  a  sep- 
arate cause  of  action.  The  contract  is  at- 
tached, and  made  a  part  of  the  complaint. 
In  the  first  it  is  stated  tliat  in  all  things 
plaintiff  duly  performed  the  agreements  and 
conditions  specified  in  the  written  agreement 
but  defendant  faUed  to  keep  Its  agreements, 
particularly  as  follows:  That  while  plain- 
tiff famished  horses  and  performed  labor 
under  the  contract  which  labor  defendant 
received,  and  for  which,  by  the  terms  of  the 
contract  be  promised  to  pay  a  certain  sum, 
but  has  failed  so  to  do.  In  the  second  cause 
plaintiff  reaffirms  the  allegations  In  the  first 
and  states  that  at  divers  times  in  1902,  prior 
to  October  5th,  plaintiff  furnished  feed  and 
material  in  the  necessary  care  of  these  horses, 
owing  to  the  neglect  of  defendant  to  provide 
the  same,  and  expended  moneys  In  the  neces- 
sary shipment  and  for  railway  fares  of  men 
and  horses  in  a  sjiecified  sum,  which  defend- 
ant had  agreed  to  pay  for,  but  refused  to  do 
«o,  toe  which  remuneration  is  sought    The 


demurrer  to  the  third  cause  of  action  was 
sustained,  and  need  not  be  considered. 

The  principal  objection  to  the  first  cause 
of  action  is  that  the  allegations  that  plaintiff 
had  complied  with  the  agreement  In  all  things 
Is  qualified  by  the  further  statement  that  he 
performed  labor,  without  a  further  state- 
ment that  he  furnished  the  horses,  which  is 
insufficient  because  the  specified  averment 
controls  the  general  statement  and  no  labor 
was  to  be  performed  under  the  contract 
That  with  reference  to  the  alleged  second 
cause  of  action  the  plaintiff  alleged  that 
prior  to  October  5,  1902,  he  furnished  feed, 
material,  etc,  but  that  since  defendant  was 
not  required  to  do  this,  under  the  agree- 
ment until  after  June  28,  1902,  these  things 
might  have  been  done  long  before,  when 
there  was  no  legal  obligation.  In  disposing 
of  these  objections,  we  are  of  the  opinion 
that  the  first  and  second  alleged  causes  were 
solely  for  damages  for  breaches  of  the  written 
agreement  and  It  appears  reasonably  clear 
that  the  furnishing  and  use  of  the  horses 
for  the  performance  of  labor  under  the  con- 
tract as  well  as  that  the  necessary  care  of 
the  horses,  was  within  the  terms  limited  by 
the  contract;  and,  while  such  conditions 
might  have  been  more  specifically  set  forth, 
yet  defendant  could  not  have  been  misled  as 
to  the  real  purpose  of  the  plaintiff's  claims. 
Upon  a  general  demurrer,  it  must  be  assum- 
ed that  the  facts  stated  therein,  with  every 
reasonable  intendment  or  inference  that  can 
be  implied  therefrom,  are  true.  Dunnell, 
Minnesota  Pleading,  736,  and  cases  dted. 

Order  affirmed. 

START,  C.  J.,  absent  sick,  took  no  pert 


DIXON  V.  UNION  IRONWORKS. 
(Supreme  Court  of  Minnesota.    Nov.  20,  1903.) 

INJURY    TO    SERVANT— DUTIES    OF    HASTBR— 
FKLiLOW  SERVANT— ASSUMPTION— EVI- 
DENCE—DECLARATIONS. 

1.  The  rnle  requiring  the  master  to  exercise  a 
general  supervision  over  the  work  of  his  serv- 
ants does  not  require  their  protection  from  the 
negligence  and  carelessness  of  fellow  servants, 
nor  extend  to  dangers  and  risks  that  are  ap- 
parent and  obvious,  or  that  might  be  discovered 
by  the  exercise  of  reasonable  care  and  pru- 
dence. 

2.  It  is  htld,  on  the  facts  stated  in  the  opinion, 
that  the  superintendent  in  charge  of  defendant's 
machine  shop  was  not,  in  respect  to  the  negli- 
gence charged  In  the  complaint,  a  vice  prin- 
cipal, bnt,  on  the  contrary,  a  fellow  servant  of 
plaintiff's  intestate;  and,  further,  that  plain- 
tiff's intestate  assumed  the  risks  and  dangers  re- 
sulting in  the  injury  complained  of. 

3.  Declarations  and  statements  of  a  deceased 
person  as  to  the  cause  of  an  injury  which  re- 
sulted in  his  death,  tending  to  exculpate  his 
employer  from  the  charge  of  negligence  respect- 
ing the  injury,  held  competent  evidence  against 
his  administratrix  in  an  action  for  damages 
against  the  employer  under  the  statute  for  neg- 
ligently causing  such  death. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Hennepin 
County;  Brooks,  Judge. 
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Action  by  Emma  M.  Dixon,  administratrix 
of  Charles  E.  Dixon,  deceased,  against  the 
Union  Ironworks.  Verdict  for  defendant. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Benton  &  Molyneaux,  for  appellant  Cobb 
&  Wheelwright,  for  respondent 

BROWN,  J.  Action  to  recover  for  Inju- 
ries alleged  to  have  been  caused  by  the  neg- 
ligence of  defendant.  A  verdict  was  direct- 
ed for  defendant  on  the  trial  in  the  court 
below,  and  plaintiff  appealed  from  an  order 
denying  a  new  trial. 

There  is  practically  no  dispute  about  the 
facts  in  this  case,  which  are  stated  In  the 
memorandum  of  the  trial  court  substantially 
as  follows:  Defendant  is  a  corporation  en- 
gaged In  manufacturing  and  repairing  heavy 
Iron  machinery.  One  Trevlllyan  was  its 
foreman,  and  had  the  general  management 
and  control  of  the  shops,  and  complete  charge 
and  direction  of  all  the  work  and  servants 
employed  by  defendant  The  machine  shop 
where  the  accident  complained  of  occurred 
was  80  by  45  feet  In  area,  and  defendant 
there  manufactured  and  repaired  heavy  mill 
machinery.  On  one  side  of  the  shop  was 
an  entrance  and  passageway  for  wagonR.  up- 
on whloh  machinery  was  brought  in  and  tak- 
en away.  Near  the  entrance,  and  within  the 
building,  was  a  crane,  used  In  lifting  heavy 
machinery  on  and  off  wagons  and  from  place 
to  place  within  the  shop.  The  crane  was 
18  feet  high,  and  had  a  boom  18  feet  long; 
jtnd  a  considerable  portion  of  the  floor  was 
naturally  and  necessarily  covered  with  ma- 
chinery and  castings  of  various  kinds. 
Plaintiff's  Intestate,  an  employ^  of  defend- 
ant as  a  mechanic,  was  at  the  time  of  the 
accident  engaged  a  short  distance  from  the 
crane  In  setting  up  an  "edger,"  a  heavy 
piece  of  mill  machinery  made  up  of  numer- 
ous parts.  He  had  previously  set  up  a  large 
number  of  such  edgers,  but  bad  done  so  at 
a  point  some  distance  from  where  he  was 
engaged  at  the  time  in  questibn,  and  where 
be  would  not  be  interrupted  or  Interfered 
with  by  the  operation  of  the  crane.  A  wag- 
on had  been  backed  into  tbe  passageway  up- 
on which  to  load  a  pulley  wheel,  consisting 
of  two  parts,  each  weighing  about  3,000 
pounds.  One  of  these  parts  lay  upon  the 
other  and  upon  tbe  side  of  the  passageway 
nearest  where  plaintiff's  Intestate  was  en- 
gaged In  setting  up  the  edger,  and  near,  al- 
so, a  heavy  casting  called  a  "flange  wheel," 
which  lay  loose  near  another  heavy  casting. 
The  foreman,  Trevillyan,  was  overseeing  the 
work  of  loading  the  pulley  wheel  onto  the 
wagon,  and  had  full  charge  of  that  work. 
One  part  of  the  wheel  had  been  placed  upon 
the  wagon,  and  Trevillyan  and  other  serv- 
ants were  engaged  with  the  crane  In  lifting 
the  other  part  and  as  they  did  so,  and  as 
tbe  crane  raised  the  wheel  from  the  ground. 
It  tilted,  and  in  some  way  swung  against  the 
piece  of  machinffv  near  plalntifTs  Intestate, 


causing  it  to  fall  upon  him,  infllctliig  t 
rles  from  which  he  soon  after  died.  As  i 
ed,  deceased  had  set  up  a  large  numbea 
edgers,  but,  according  to  a  uniform  cos 
of  the  shop,  had  performed  that  work  i 
place  near  tbe  center  thereof,  and  at  a 
fectly  safe  distance  from  the  crane  and  o 
machinery.  He  selected  the  particular  p 
on  tbe  day  in'  question  of  his  own  mot 
He  was  oi^ered  to  do  this  work  by  tbe  1 
man,  but  chose  to  perform  it  at  a  point  i 
tbe  crane,  and  this  notwithstanding  the 
that  a  fellow  servant  admonished  him  tbi 
would  be  dangerous  to  do  his  work  at 
place.  The  complaint  alleges,  in  respec 
the  negligence  relied  upon  for  a  recov 
that  the  casting  which  fell  over  ni>on 
injured  deceased  was  negligently  placed 
allowed  by  defendant  to  remain  upon 
floor  of  the  shop  near  the  Iron  pulley  wl 
or  against  the  same.  In  such  manner  ttu 
would  be  knocked  over  by  said  pulley  -wl 
and  that  defendant  negligently  attempte 
load  the  pulley  wheel  upon  the  wagon, 
negligently  handled  and  lifted  tbe  same, 
cause  of  which  the  accident  occurred.  ] 
not  alleged  or  claimed  that  deceased  was 
provided  with  a  safe  place  in  which  to  v« 
nor  Is  It  alleged  that  any  appliance  or  ixu 
mentality  there  used  was  defective,  nor 
any  of  his  fellow  servants  were  incompe 
or  unflt  for  the  service  in  which  they  i 
engaged,  nor  are  there  any  allegations 
defendant  failed  to  promulgate  proper  i 
and  regulations  for  tbe  conduct  of  its  I 
ness.  The  negligence  relied  upon  (or  re 
ery  Is  attempting  to  load  the  pulley  w 
upon  tbe  wagon  in  such  manner  as  to  pe 
It.  when  raised  by  the  crane,  to  fall  a.gt 
the  piece  of  machinery  whl(^  fell  upon 
ceased  and  injured  him. 

It  is  contended  by  appellant  that  in 
pervlslng  the  loading  of  tbe  pulley  wbeel 
in  carrying  forward  that  work  Trevil 
was  a  vice  principal,  and  charged  with 
of  the  master's  absolute  duties  to  tbe  t 
ant,  which  he  failed  properly  to  perfi 
The  work  engaged  in  at  this  time  was 
ordinary  and  usual  work  of  defendant  < 
as  tbe  superintendent  and  other  aerv 
were  dally  engaged  in.  Recovery  is 
sought  upon  the  ground  that  tbe  sup* 
teudent  was  guilty  of  any  personal  m 
gence,  but  it  is  claimed  that  It  was  def 
ant's  absolute  duty  to  exercise  a  proi)er 
pervlsion  over  the  work  of  loading  the  pi 
wheel,  and  ordinary  care  in  preventing  i 
.dents  likely  to  result  from  tbe  perfomu 
of  that  work;  and  that  the  superintend 
whom  defendant  had  placed  In  charge  tb 
of,  failed  to  perform  It  There  was  notl 
complicated  about  the  work;  no  bidden  r 
or  dangers  surrounding  it;  and  it  waa 
unusual  at  defendant's  shops.  It  is  1 
that  the  superintendent  had  general  cht 
and  supervision  of  defendant's  business 
this  particular  work,  but  from  this  It  c 
not  follow  that  he  was  a  vice  principal. 
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superintendent  or  foreman  Is  not  necessarily 
a  Tlce  principal  simply  because  he  occnples 
that  position.  Title  or  rank  has  not  of  itself 
any  special  significance  In  this  connection. 
When  engaged  with  the  other  servants  in  the 
common  employment  of  the  master,  the  sn- 
perintendent  or  foreman  Is  a  fellow  servant, 
and  for  hla  personal  negligence  the  master  is 
not  responsible;  bat  when  clothed  with  spe- 
cial authority  in  respect  to  the  management 
and  condnct  of  the  master's  business,  a  gen- 
eral snperTlsion  of  it,  the  control  and  direc- 
tion of  the  other  servants  under  his  charge, 
authority  to  direct  them  In  the  performance 
of  their  duties,  be  is,  In  respect  to  those  ab- 
solute duties  the  master  owes  such  other  serv- 
ants, a  vice  principal.  He  stands  in  the 
place  of  the  master  In  the  performance  of 
those  duties,  whether  in  reference  to  the 
sdection  of  safe  instrumentalities,  a  safe 
place  to  work,  or  in  giving  proper  warning  of 
dangers  and  risks  not  known  to  the  serv- 
ant, or  which  be  could  not  by  the  exercise  of 
reasonable  prudence  discover;  and  his  fail- 
ore  and  neglect  to  perform  such  absolute  du- 
ties renders  the  master  liable.  But  the  case 
at  bar  does  not  present  facts  showing  that 
the  master  owed  deceased  any  absolute  duty 
in  respect  to  tbe  negligence  alleged  in  the 
'  complaint,  and,  even  though  it  be  conceded 
that  tbe  superintendent  was  guilty  of  negli- 
gence in  tbe  manner  of  loading  the  pulley 
wheel,  defendant  is  not  liable.  In  respect 
to  that  work  the  superintendent  was  engaged 
with  other  servants  in  the  ordinary  work 
of  defendant,  loading  and  unloading  heavy 
machinery,  moving  it  in  and  out  of  the  fac- 
tory, and  was  a  fellow  servant,  and  not  a  vice 
prindpaL  Comeilson  v.  Railway  Co.,  60  Minn. 
23.  52  N.  W.  224;  Ling  v.  Railway  Co.,  60 
Minn,  leo,  62  N.  W.  878;  O'Nell  v.  Railway 
Co..  80  Minn.  27,  82  N.  W.  1086,  61  L.  R.  A. 
532;  McDonald  v.  Buckley,  100  Fed.  290, 4S  C. 
G.  A.  372.  And  besides  tbe  rule  requiring  the 
master  to  exercise  a  general  supervision  over 
the  work  of  his  servants  does  not  extend  to 
dangers  and  risks  that  are  apparent  and  ob- 
vious, or  which  might  be  discovered  by  the 
servant  by  the  exercise  of  reasonable  care 
and  prudence,  nor  to  guard  and  protect  the 
servants  from  the  negligence  and  carelessr 
ness  of  fellow  servants. 

Bot,  whether  we  be  correct  In  this  or  not,  it 
is  clear  upon  the  undisputed  facts  In  tbe  case 
that  plaintUTs  Intestate  assumed  whatever 
risks  were  incident  to  setting  up  the  edger 
at  the  place  he  was  performing  that  work. 
Deceased  was  a  skilled  machinist,  and  for 
20  years  had  worked  In  this  shop.  He  had 
set  np  nearly  a  hundred  edgers,  such  as  he 
was  engaged  In  putting  together  at  the  time 
of  the  accident  He  had  frequently  assisted 
in  loading  and  unloading  heavy  machinery, 
and  in  the  manner  in  which  this  pulley  wheel 
was  being  loaded.  In  short,  be  was  as  fa- 
miliar with  the  shop  and  its  work  as  any 


other  person  In  the  employ  of  defendant. 
On  all  other  occasions  when  deceased  had 
set  up  these  edgers  he  had  selected  a  place 
near  the  center  of  the  factory,  where  he 
could  perform  his  work  with  entire  safety, 
and  where,  by  a  custom  in  the  shop,  they 
had  been  uniformly  put  together.  He  was 
not  ordered  by  the  superintendent  to  do  tbe 
work  on  this  occasion  at  the  place  where  he 
attempted  to  do  it  He  was  simply  ordered 
to  set  up  the  machine,  and  selected  this  par- 
ticular place  of  his  own  motion.  He  was 
aware  of  the  fact  when  setting  up  the  eigex, 
that  the  superintendent  and  other  servants 
were  engaged  in  loading  the  pulley  wheel 
onto  the  wagon,  and  that  they  were  making 
use  of  the  crane  to  assist  In  tiiat  work.  He 
was  aware  that  the  place  where  he  was  per- 
forming the  work  was  attended  with  more  or 
less  danger.  The  progress  of  that  work  nec- 
essarily changed  the  character  of  the  place 
where  he  was  working  and  enhanced  the  lia- 
bility for  accidents  to  occur.  He  was  bound 
to  take  notice  of  the  operations  of  the  other 
servants,  and  govern. and  control  himself  ac- 
cordingly. Falling  to  do  that,  he  must  as  a 
matter  of  law,  be  deemed  to  have  assumed, 
in  voluntarily  setting  about  his  work  at  this 
point  whatever  risks  and  dangers  were  in- 
cident to  its  performance  at  that  place. 
T7pon  this  state  of  facts  we  are  of  opinion 
that  tbe  learned  trial  court  properly  direct- 
ed a  verdict  for  defendant.  The  case  Is  not 
unlike  O'Nell  v.  Railway  Co.,  80  Minn.  27, 
82  N.  W.  1086,  61  L,  R.  A.  632,  where  the 
rules  of  law  applicable  to  the  question  when 
a  superintendent  or  foreman  Is  a  vice  prin- 
cipal are  discussed.  See,  also.  Ling  v.  Rail- 
way Co.,  60  Minn.  160,  62  N.  W.  878. 

At  the  trial  defendant  offered  in  evidence 
certain  declarations  of  deceased  to  the  ef- 
fect that  he  alone  was  responsible  for  the  ac- 
cident, and  exculpating  defendant  from  the 
charge  of  negligence.  This  evidence  was  ob- 
jected to,  and  its  admission  Is  assigned  as  er- 
ror. We  tblnk  the  evidence  was  properly  re- 
ceived. While  plalntiffa  right  of  action  is 
founded  upon  the  statute,  her  right  of  recov- 
ery necessarily  depends  upon  the  question 
whether  ber  Intestate  could  recover  had  he 
lived;  and  it  is  clear  that,  whatever  would 
have  been  evidence  against  him  bad  be  lived 
and  brought  an  action  for  bis  Injuries,  would 
be  admissible  In  a  suit  brought  by  bis  ad- 
ministratrix. Tbe  evidence  was  admissible 
"under  the  rOle  that  'self-disserving'  declara- 
tions made  by  a  deceased  person  having  pe- 
culiar opportunities  to  know  the  truth  as  to 
the  matter  under  investigation  may  be  proven 
even  In  cases  between  third  parties,  none  of 
whom  claim  under  or  through  him."  Georgia 
Railway  &  Banking  Co.  v.  intzgerald,  108  Oa. 
607,  84  S.  K.  316,  40  L.  R.  A.  175.  The  evi- 
dence was  proper  as  a  circumstance  in  tbe 
case  for  what  It  was  worth. 

Order  affirmed. 
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GITTBNS  T.  WILUAM  PORTBN  00. 
(Supreme  Court  of  Minnesota.     Nov.  20,  1803.) 

INJURY  TO  EMPLOYfi— DEFECTIVH  APPL.IAN- 
CKS— FELLOW  SERVANTS. 
A  hoist  was  used  for  the  purpose  of  elevating 
material  to  the  second  story  of  a  building  in 
course  of  erection.  It  was  triangular  in  form, 
simple  in  design,  and  easily  made.  Its  construc- 
tion and  operation  upon  the  roof  was  not  im- 
mediately supervised  by  the  foreman  or  mas- 
ter, but  the  material  was  selected  and  it  was 
put  together  by  the  carpenters  engaged  upon 
the  bufldin^.  Plaintiff,  having  been  called  from 
another  building,  and  having  been  directed  to 
assist  in  operating  the  hoist,  was  injured  by 
reason  of  its  being  improperly  fastened.    Held: 

1.  The  hoist  was  not  an  appliance  within  the 
rule  that  a  master  is  obliged  to  furnish  tools  and 
appliances  reasonably  safe  for  the  uses  to 
which  they  are  to  be  put. 

2.  The  workmen  who  selected  '  the  material 
and  constructed  the  hoist,  also  those  who  caus- 
ed it  to  be  insecurely  fastened,  were  fellow 
servants  with  plaintiff,  and  the  master  was  not 
liable  for  negligence  on  the  part  of  such  work- 
men, either  in  the  construction,  fastening,  or 
operation  of  the  hoist. 

3.  Under  the  evidence,  there  is  no  applica- 
tion in  this  case  for  the  rule  that  the  master 
was  required  to  furnish  plaintiff  a  reasonably 
snfe  place  within  which  to  carry  on  the  work. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty:  Ha  seal  R.  Brill,  Judge. 

Action  by  James  Gittens  against  the  Wil- 
liam Porten  Company.  Verdict  directed  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

C.  D.  &  Tbos.  D.  O'Brien,  for  appellant 
Barrows  &  Morrison,  for  respondent. 

LEWIS,  J.  Respondent  company  was  en- 
gaged in  the  construction  of  the  Great  Nortli- 
ern  car  shops  on  Dale  street.  In  the  dty  of 
St.  Paul,  consisting  of  six  separate  build- 
ings located  in  the  immediate  vicinity  of  each 
other.  Appellant  was  engaged  as  a  general 
assistant  in  different  kinds  of  work  about  the 
buildings,  and  had  several  years  of  experi- 
ence as  a  bridge  carpenter,  and  was  consider- 
ed an  all-around  competent  workman.  The 
apparatus  used  in  elevating  the  lumber  and 
material  to  the  roof  was  called  a  "hoist," 
made  of  three  pieces  of  planlc  in  the  form 
of  a  right-angle  triangle.  On  the  day  prior 
to  the  injury,  appellant,  with  another  work- 
man, had  been  assisting  in  operating  the 
hoist  involved  in  this  controversy,  and  had 
thereafter  been  employed  in  a  similar  man- 
ner in  handlhig  material  with  another  hoist 
upon  one  of  the  other  buildings.  While  ap- 
pellant was  so  engaged,  he  was  called  by  the 
foreman  to  help  In  elevating  material  with 
the  hoist  in  question.  According  to  the  un- 
disputed testimony,  appellant  and  a  fellow 
workman  left  the  building  on  which  they 
were  at  work,  and  went  upon  the  one  where 
the  hoist  was  situated;  appellant  taking  liis 
position  at  the  edge  of  the  roof,  near  the  cor- 
nice, and,  assuming  that  the  hoist  was  prop- 
erly adjusted,  leaned  over  the  edge  of  the 
building  to  guide  the  rope  which  ran  through 
a  pulley  and  was  attached  to  a  bundle  of 


flooring  being  pulled  up  by  means  of  a  t 
on  the  ground  below,  when,  wittaont  ^ 
Ing,  tho  hoist  tipped  over  and  was  pull< 
the  grround  by  the  weight  of  the  load,  ta 
appellant  with  it  This  action  for  dan 
is  based  on  the  theory  that  respondent 
guilly  of  negligence  in  failing  to  pravi 
reasonably  safe  appliance  and  a  reasoi 
safe  place  for  the  performance  of  the  \ 
At  the  close  of  the  case  respondent  re 
with  leave  to  move  for  a  motion  to  diri 
verdict  upon  the  following  grounds  : 
appellant  had  failed  on  all  the  evidence  t 
tabllsh  a  prima  facie  case  against  reai 
ent;  that  there  was  no  evidence  to  esta 
negligence  approximately  causing  the  in; 
that  it  affirmatively  appeared  from  the 
dence  that  the  negligence,  if  any,  was  thi 
appellant's  fellow  servant;  and  tliat  i 
matter  of  law  appellant  assumed  the  risi 
tending  his  work  in  connection  with 
hoist  Motion  granted,  and  verdict  dire 
in  favor  of  respondent. 

There  are  two  well-defined  rules  estah 
ed  by  the  decisions  of  this  court  in  res 
to  the  duty  of  the  master  in  furnishing  t 
machinery,  and  appliances  used  by  emplc 
Ffirst.  Where  the  apparatus  or  applianc 
furnished  by  the  master,  and  is  not  on< 
quired  to  be  constructed  In  the  ordi: 
progress  of  the  work,  then  the  duty  i 
upon  the  master  to  see  that  such  appU 
Is  reasonably  safe  for  the  use  intended, 
such  case  it  Is  immaterial  whether  the  mi 
manufactures  the  appliance  or  whether 
purchased.  The  principle  Is  the  same, 
rests  upon  the  natural  right  of  the  work 
to  rely  upon  such  appliance  as  being  wb 
is  represented  to  be.  The  master  haa  a 
ter  opportunity  to  know  of  and  test  the 
ciency  of  the  apparatus,  and  his  ezperl 
as  an  employer  or  master  better  qua 
him  than  an  ordinary  employ^  to  pass 
Its  efficiency.  Second.  Where  the  struc 
apparatus,  or  appliances  are  a  part  of  o 
cidental  to  the  work  being  carried  on, 
the  workmen  construct  them  as  a  pai 
their  employment  the  master  is  reli 
from  such  special  supervision,  and  each 
ployd  assumes  the  risk  attending  the  i 
gence  of  fellow  workmen  in  respect  the 
The  latter  rule  is  illustrated  by  the  case 
Fraser  v.  Red  River  Lumber  Co.,  45  1 
23S,  47  N.  W.  785;  Marsh  v.  Herman 
Minn.  537,  50  N.  W.  611;  Oelschlegel  v. 
vray  Co.,  73  Minn.  327,  76  N.  W.  56. 
often  the  subject-matter  of  special  aj 
ments,  and  the  master  may  voluntaril] 
sume  the  responsibility  of  furnishing 
appliances  or  structures,  although  ordin: 
they  would  be  treated  as  a  part  of  the  v 
In  such  cases  the  employes  have  a  rigl 
assume  that  the  master  will  perform  his  < 
and  an  illustration  of  this  principle  Is  ft 
in  Sims  y.  American  Steel  Barge  Co. 
Minn.  68,  57  N.  W.  322,  4S  Am.  St  Rep. 
and  Bloomqulst  v.  Railway  Co.,  00  Minn. 
62  N.  W.  818.    There  are  also  cases  wl 
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from  the  peculiar  character  of  the  tempora- 
ry Btmcture,  and  where  it  Is  put  to  some  un- 
usual test,  the  person  injured  has  had  no 
knowledge  or  opportunity  to  judge  of  its  ef- 
ficiency; and  then  the  master  will  be  liable 
for  its  faulty  construction.  This  principle  is 
illustrated  in  the  case  of  Hagerty  y.  Evans 
(Minn.)  92  N.  W.  399.  Was  the  hoist  in  this 
case  an  appliance  which  required  the  master 
to  see  tliat  it  was  properly  constructed,  or 
was  it  an  apparatus  to  be  made,  as  occasion 
required,  by  the  workmen  engaged  in  the 
general  enterprise?  "We  have  no  doubt  that. 
If  a  complete  derrick  or  hoist  had  been  manu- 
factured by  respondent,  or  purchased  by  it, 
and  sent  to  the  place  of  work,  and  an  injury 
had  occurred  by  reason  of  some  defect  there- 
in, the  master  would  be  liable  under  the  gen- 
eral mle;  but  from  the  evidence  we  are 
forced  to  the  conclusion  that  the  hoist  was 
not  such  an  implement.  No  particular  mate- 
rial was  furnished  for  its  construction,  and 
the  necessary  planks  were  selected  from  ma- 
terial on  the  ground,  used  in  the  erection  of 
the  building.  No  particular  class  of  workmen 
was  designated  by  the  master  to  select  the 
timber  and  construct  the  hoist,  In  the  sense 
that  such  employment  became  an  independent 
part  of  the  work,  within  the  doctrine  of 
Sims  T.  American  Steel  Barge  Co.,  supra. 
The  affair  was  of  a  simple  design,  easily  and 
readily  put  together,  and  for  a  temporary 
purpose.  The  fact  that  the  foreman  directed 
such  a  hoist  to  be  made  and  used  at  the  par- 
ticular time,  did  not,  under  the  evidence  in 
this  case,  make  the  master  liable  upon  the 
principle  that  he  had  voluntarily  assumed 
the  responsibility  of  Its  construction.  Ap- 
pellant was  a  fellow  workman  with  the  car- 
penters engaged  in  laying  the  floor.  He  as- 
sisted in  elevating  and  carrying  the  lumber 
to  them,  and  they  put  it  in  place;  and,  upon 
occasion,  he,  too,  was  engaged  in  nailing 
down  flooring.  Further,  if  the  hoist  was 
properly  made,  and  the  injury  was  not  occa- 
sioned by  any  inherent  defect,  but  occurred 
t>ecanae  it  liad  been  improperly  fastened  to 
the  roof,  the  master  is  not  liable  for  the  same 
reason  alMve  stated.  In  the  mind  of  the  trial 
court  the  evidence  was  conclusive  that  the 
accident  was  occasioned  by  the  improper 
fastening  of  the  hoist,  and,  as  we  read  it,  the 
evidence  indicates  clearly  that  it  had  been 
in  use  the  day  before,  but  in  the  meantime 
some  of  the  workmen  had  loosened  it  for 
the  purpose  of  laying  a  part  of  the  floor,  and 
bad  failed  to  refasten  it  If,  then,  the  injury 
was  caused  by  the  act  of  the  workmen  who 
thus  Interfered,  such  act  was  performed  by 
the  fellow  servants  of  appellant;  or,  if  it 
was  not  so  occasioned,  bnt  some  outside  force 
or  person  had  removed  the  fastenings,  then 
the  master  was  not  responsible  for  the  re- 
sult, unless,  before  permitting  the  men  to  go 
to  work,  it  was  his  duty  to  make  an  inspec- 
tion of  the  hoist,  and  determine  whether  or 
not  it  was  in  proper  condition  for  use.  Here 
Sftaln  the  evidence  falls  to  disclose  that  this 


duty  had  been  Imposed  upon  the  foreman  by 
the  master,  or  had  been  assumed  by  either  of 
them  in  the  ordinary  course  of  the  work.  On 
the  contrary,  it  is  conclusive  that  not  only 
In  the  erection  of  the  hoist,  but  In  the  placing 
of  it,  and  in  the  manner  of  handling  it,  ap- 
pellant and  his  other  co-employ6s,  together 
with  the  foreman,  were  engaged  in  a  like  en- 
terprise as  fellow  workmen.  The  duty  of 
seeing  that  the  hoist  was  properly  fastened 
was  not  Imposed  upon  the  master  by  the  na- 
ture of  the  work,  as  in  Hagerty  v.  Evans,  su- 
pra, and  such  obligation  was  not  assumed  by 
the  conduct  of  the  parties.  The  foreman,  ap- 
pellant, and  all  the  workmen  were  engaged  in 
carrying  on  the  general  enterprise  of  build- 
ing, and  the  foreman  simply  directed  the 
progress  of  the  work.  Not  having  assumed 
the  duty  of  fastening  the  hoist,  a  mere  direc- 
tion to  appellant  that  he  assist  other  em- 
ployes in  operating  it  would  not  change  the 
foreman's  relation  to  the  other  workmen. 
He  still  remained  a  fellow  servant  There  is 
no  application  in  this  case  of  the  doctrine 
that  the  master  was  required  to  furnish  a 
reasonably  safe  place  for  appellant  to  work 
in.  The  erection,  fastening,  and  operation  of 
the  hoist  constituted  a  mere  detail  of  the 
general  work,  and  the  contract  of  hiring  con- 
templated that  appellant  assume  the  risks  in- 
cident thereto.  "The  defendant,  as  master, 
was  under  no  Implied  contract  with  the 
plaintiff  tliat  other  servants  engaged  in  the 
same  employment  Should  not  adopt  or  pur- 
sue unsafe  methods."  Comellson  v.  Railway 
Oo.,  50  Minn.  23,  62  N.  W.  224.  See,  also, 
Ling  V.  Hallway  Ck>.,  50  Minn.  160,  52  N.  W. 
378,  and  Dixon  v.  Union  Ironworks,  97  N.  W. 
375. 
Order  affirmed. 


HBIM  T.  HEIM  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  20,  1903.) 

FRAUDULENT    CONVHTANCB— ACTION    TO    8BT 
ASIDB— FINDINGS— AFPBAL. 

1.  In  an  action  to  set  aside  a  conveyance,  and 
subject  the  land  conveyed  to  a  judgment,  after 
the  plaintiff  at  the  trial  had  rested,  defendants 
moved  to  dismiss,  which  motion  was  granted. 
Held,  that  there  was  evidence  reasonably  tend- 
ing to  support  plaintitE's  alleged  cause  of  ac- 
tion, and  uat  the  dismissal  was  error. 
'  2.  While  the  court  stated,  in  granting  the 
motion  to  dismiss,  that  it  would  make  findings 
that  the  evidence  was  insufficient  to  show  a 
cause  of  action,  there  should  have  been  a  for- 
mal submission  by  both  parties,  with  findings 
of  fact  and  law,  to  authorize  this  court  to  order 
judgment  for  plaintiff. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steams  Coun- 
ty; D.  B.  Searle,  Judge. 

Action  by  John  Helm  against  George  W. 
Helm  and  others.  From  an  order  dismissing 
the  case  and  denying  a  new  trial,  plaintiff 
appeals.    Reversed. 

J.  D.  Sullivan,  for  appellant  Theo.  Bme- 
ner,  for  respondents. 
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LOVELY,  J.  Action  In  tbe  natnre  of  a 
creditors'  bill  to  set  aside  a  conveyance  of 
real  estate  by  defendant  Oeorge  W.  Helm 
and  wife  to  defendants  George  Helm  and 
Jacob  Helm  In  frand  of  plaintifF'a  rights  as  a 
Judgment  creditor.  At  the  close  of  plaintiff's 
evidence,  he  rested,  whereupon  defendants 
without  submitting  the  cause  for  decision,  or 
resting  upon  the  evidence  already  submitted, 
moved  to  dismiss  the  action.  The  court  then 
stated  that,  although  tuere  were  suspldous 
circumstances  regarding  the  transfer  of  the 
property  to  George  Helm,  "I  will  malce  find- 
ings in  this  case  that  the  allegations  are  in- 
sufficient to  prove  the  cause  of  action,  and 
defendants'  motion  to  dismiss  Is  granted." 
There  was  testimony  tending  to  show  that 
the  grantor  and  grantee  were  members  of 
the  same  family;  that  George  W.  Helm, 
Judgment  debtor,  was  insolvent;  that  the 
consideration  for  the  land  was  inadequate; 
that  about  half  of  it  was  a  note  given  to 
plaintiff's  wife.  Defendants  were  called  for 
cross-examination,  and  displayed  a  remark- 
able inability  to  remember  the  material  times 
when  these  transactions  occurred,  and  the 
amount  paid,  and  such  lack  of  knowledge 
with  reference  thereto  as  to  seem  unaccount- 
able, and  furnished  strong  indications  of  bad 
faith.  The  motion  for  a  new  trial  was  de- 
nied, and  plaintiff  now  asks  us  to  order  Judg- 
ment in  his  favor  upon  the  testimony  of- 
fered In  his  behalf;  but,  in  view  of  the 
course  at  the  trial,  we  cannot  go  so  far  as  to 
order  a  Judgment  absolute,  for  the  reason 
that  It  might  have  been  possible,  on  the  show- 
ing for  the  defense  by  other  evidence,  to 
clear  up  some  of  the  lapses  of  memory  and 
discrepancies  in  defendants'  statements  un- 
der cross-examination  by  explanation  of  the 
same.  In  view  of  another  trial,  we  must 
hold  that  we  cannot  adopt  the  view  that  a 
transfer  of  land  (except  between  husband 
and  wife)  from  one  relative  to  another  im- 
poses the  burden  npon  the  grantee  to  ex- 
plain the  same,  or  can  be  considered  for  that 
reason  fraudulent  as  a  matter  of  law.  Shea 
v.  Hynes  (Minn.)  85  N.  W.  214.  Neither  can 
we  say  that  the  testimony,  though  It  seems 
to  preponderate  in  favor  of  plalntllTs  cause 
of  action,  is  so  conclusive  as  to  require  us 
to  order  Judgment  absolute;  but  we  are  very 
dear  that  it  was  sufficient  to  require  a  full 
submission  of  the  cause,  and  that  It  was  er- 
ror for  the  court  to  dismiss,  as  It  did,  with- 
out having  such  full  submission,  when  It 
would  have  been  its  duty  to  have  made  for- 
mal findings  of  fact  and  law,  where  the  plain- 
tiff would  have  an  opportunity  to  have  asked 
for  amended  findings  upon  the  material  is- 
sues Involved,  and,  if  the  order  had  been 
adverse,  then  on  review  here  the  motion  for 
Judgment  In  plaintiff's  favor  might  be  prop- 
erly urged.  Tharalson  v.  Wyman,  58  Minn. 
233,  59  N.  W.  1009;  Herrlck  v.  Barnes,  78 
Minn.  475,  81  N.  W.  526. 

For  the  reasons  stated,  we  hold  that  the 


order  denying  a  new  trial  should  be  cevei 
and  the  cause  remanded  for  farther  pnt 
inga. 

START,  0.  J.,  absent,  sick,  took  no  pa 


SCANLON-OIPSON  LUMBER  CO.  t.  C 

MANIA  BANK. 
(Supreme  Oonrt  of  Minnesota.    Not.  20,  1 

BANKS— DHPOSITS— MONET  HAD  AND  RBC 
KO— BVIDBNCB— RIQHT   TO   DRAW    CHBCl 

1.  It  is  within  common  knowledge  that 
object  of  a  bank  pass,  or  deposit,  book  is  t 
form  the  depositor  from  time  to  time  what 
condition  of  his  acconnt  is  aa  appears  npoi 
books  of  the  bank.  When  such  a  book  ia 
to  the  bank  to  be  written  np  and  returned 
canceled  vouchers,  it  is,  in  effect,  a  dei 
on  the  part  of  the  depositor  to  Imow  wfaai 
bank  claims  to  be  a  statement  of  his  acci 
and  a  return  of  the  book  with  Uie  vonche 
an  answer  to  that  demand. 

2.  Held,  that  the  testimony  was.  suffldei 
this  case  to  warrant  the  Jury  In  findinir 
the  defendant  bank  had  properly  accoontc 
plaintiff  for  the  amount  of  certain  chedis  n 
had  been  collected  by  it  through  a  clei 
house,  which  amount  undoubtedly  had  beei 
ceived  in  cash  from  the  bank  by  an  emploj 
the  plaintiff,  who  assumed  to  have  anthorii 
receive  the  money. 

8.  Held,  further,  that  the  testimony  in  < 
respects  was  snfllcient  to  sustain  a  ▼erdi< 
favor  of  defendant. 

4.  Held,  further,  that  on  the  testimony 
case  is  one  in  which  the  doctrine  is  sti 
applicable  that,  where  a  loss  must  be  b 
by  one  or  the  other  of  two  parties,  it  si 
fall  on  the  one  throueh  whose  fault  «r  t 
gence  the  loss  occurred. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court.  Hem 
County;  David  F.  Simpson,  Judge. 

Action    by    the    Scanlon-Gipson    Lui 
Company  against  the  Germanla  Bank, 
diet  for  defendant.    From  an  order  den 
a  new  trial,  plaintiff  appeals.    Affirmed. 

Ripley  &  Lum,  for  appellant    G.  G. 
bourn,  for  respondent 

COLLINS,  J.  This  action  was  brough 
a  lumber  manufacturing  corporation  agi 
a  bank  to  recover  under  a  complaint  at 
money  had  and  received.  Tbe  answer 
in  effect,  a  general  denial,  and  the  vei 
was  for  defendant  The  facts  adducei 
the  trial  present  the  too  frequently  occni 
case  of  a  young  man  who  bad  entered 
service  of  the  plaintiff  corporation  at  : 
neapolis  as  an  office  boy,  had  continued  i 
employ  for  some  time,  had  been  advance 
position  from  time  to  time,  had  reachi 
place  of  responsibility  and  tmst,  and 
then  detected  in  criminal  appropriation 
his  employer's  moneys,  which  had  contii 
for  more  than  one  year,  and  had  amou 
to  over  $4,000.  Ttils  corporation  had  a  s 
branch  or  plant  at  Nlckerson,  Minn.,  nni 
convenience  in  transacting  the  bnsines 
that  plant  opened  an  account  with  defen 
bank  in  Minneapolis  In  May,  1889-    Thii 
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coant  was  maintained,  with  a  large  number 
of  transactions,  down  to  March,  1902,  and  dur- 
ing that  period  of  time  Cross,  the  guilty  em- 
ployfi,  always  appeared  at  the  bank  as  plain- 
tiff's representative.  He  was  Intmsted  by  Its 
officers  with  checks  upon  other  banks  for  de- 
posit In  defendant's  bank,  all  payable  to  ita 
order,  and  without  specific  directions  on  the 
checks  as  to  depositing;  with  keeping  all  ao 
counts  between  the  parties;  with  the  duty  of 
maintaining  a  sufficient  balance  In  defendant 
bank  at  all  times;  and  with  the  transaction 
of  other  business  with  It  for  plaintiff.  He 
seems  to  bare  been  trustworthy,  and  to  have 
properly  performed  his  duty  in  all  respects 
op  to  April  20,  1901.  He  had  deposited  the 
checks  to  plaintiff's  credit,  using  the  custo- 
mary bank  or  pass  book,  which  was  balanced 
from  time  to  time,  as  presented  by  Cross  for 
that  pmpose,  and  bad  received  with  the  bal- 
anced book  paid  and  canceled  checks  for  re- 
turn to  plaintiff.  April  20,  1901,  which  was 
on  Saturday,  Cross  was  sent  to  the  bank  with 
piaintlS's  check  for  $500  upon  another  bank, 
pa.vable  to  its  order.  He  reached  there  after 
hanking  hours,  stating  to  the  cashier  that  he 
wanted  to  get  the  check  cashed.  He  was  in- 
formed tbat,  as  the  Tault  was  locked,  he 
coald  not  be  accommodated,  and  that  pos- 
sibly he  might  get  the  money  at  a  mercantile 
establishment  across  the  street  by  presenting 
the  check  to  a  certain  named  person.  The 
latter  telephoned  to  the  bank  to  inquire  If 
the  check  was  good,  and.  upon  being  inform- 
ed that  it  was,  accepted  the  same  from  Cross, 
and  paid  him  $500  in  cash.  The  check  was 
afterwards  deposited  with  defendant,  and  It 
received  the  amount  thereof.  Cross  Imme- 
diately returned  to  the  bank,  and  placed  the 
sun  of  $400  to  the  credit  of  plaintiff.  This 
left  $100  in  his  possession,  which  plaintiff 
claims  he  appropriated  to  his  own  use.  It 
contends  that  the  bank  was  negligent  In  aid- 
ing Cross  to  collect  the  cash  on  this  check 
when  it  was  his  duty  to  bare  placed  the  same 
to  plaintUTs  credit  At  the  trial  he  testified 
that  he  was  directed  by  Mr.  Glpson,  secre- 
tary of  the  corporation,  who  Intrusted  the 
check  with  him,  to  obtain  $100  for  his  (Gip- 
son'a)  use.  In  cash,  and  to  deiMsit  the  bal- 
ance to  plaintiff's  credit.  Cross  also  testified 
tbat  he  did  this,  and  that  Olpson,  Instead  of 
himself,  received  the  money.  Olpson  denied 
the  entire  story.  And  It  was  shown  that  the 
btfnk's  passbook  was  properly  balanced  at  the 
bank  and  canceled  checks  returned  on  the 
1st  of  May  following.  The  next  appropria- 
tion of  money  was  July  lltfa,  when  Cross 
was  sent  to  the  bank  to  deposit  a  check  for 
$300.  He  made  a  deposit  slip  showing  that 
$200  was  to  be  placed  to  the  credit  of  the 
plaintiff,  and  that  the  balance,  $100,  was  to 
ke  iHild  to  him  In  cash.  That  Cross  received 
this  $100,  and  appropriated  It  to  his  own 
ose,  he  did  not  deny.  Within  20  days  there- 
after the  book  was  again  properly  balanced 
at  the  bank,  and  all  paid  checks  returned  to 
the  plaintiff.   Cross'  method  of  taking  money 


after  this  and  down  to  about  the  Ist  of 
March,  1002,  was  to  present  plaintiff's  checks, 
drawn  at  his  request  by  one  of  its  oSiceta, 
upon  other  banking  houses,  payable  to  de- 
fendant bank,  and  then  receive  a  part  or  all 
of  the  amount  in  cash.  If  he  received  a  part, 
the  balance  was  deposited  to  the  credit  of 
plaintiff,  and  the  deposit  slip  In  every  such 
instance  showed  the  amount  deposited,  and 
the  amount  of  cash  received  by  him.  If  he 
appropriated  the  entire  amount  of  the  check, 
there  would,  of  course,  be  no  deposit  slip. 
The  only  possible  way  of  telling  whether  a 
part  of  any  certain  check  was  paid  in  cash 
was  by  an  examination  of  the  corresponding 
deposit  slip.  The  officers  of  the  bank  testi- 
fied that  when  no  deposit  slip  could  be  found 
to  correspond  with  any  given  check,  the  full 
amount  thereof  had  been  paid  to  Cross  in 
cash,  and  also  that  there  would  be  no  record 
of  such  a  transaction  in  the  bank,  except 
that  the  check  Itself,  collected  through  the 
Minneapolis  clearing  house,  would  be  stamp- 
ed by  it  as  paid,  if  in  fact  payment  was 
made,  and  the  stamp  would  show  that  the 
check  bad  been  paid  to  It  From  the  checks 
to  defendant's  order  which  had  been  paid  to 
It  through  the  clearing  house,  and  for  which 
part  credit  or  none  at  all  had  been  given  to 
plaintiff,  it  appeared  that  Cross  bad  stolen 
prior  to  March  1,  1802,  the  sum  of  $3,600. 
About  the  day  last  mentioned  plaintiff  made 
some  change  in  lt>  manner  of  transacting 
business  with  the  Nickerson  plant,  and  at 
this  time,  and,  according  to  Cross'  testimony, 
to  obviate  the  inconvenience  of  getting  the 
secretary's  signature  to  checks  to  be  used  in 
the  Nickerson  business,  Mr.  Oipson  proposed 
to  authorize  him  In  writing  to  sign  the  cor- 
porate name  to  such  checks,  and  Cross  testi- 
fied that  he  was  then  authorized  to  make 
proper  arrangements  at  the  bank  for  having 
checks  cashed  drawn  by  himself.  It  was  un- 
disputed that  he  saw  the  cashier,  left  his 
own  signature  card,  and  handed  in  a  type- 
written letter  authorizing  defendant  to  pay 
out  money  on  checks  signed  by  himself  for 
the  corporation.  Because  the  letter  was 
wholly  typewritten  it  was  not  satisfactory 
to  the  bank,  and  a  messenger  was  immediate- 
ly sent  to  plain  tiffs  office  with  the  letter. 
He  Interviewed  Mr.  Scanlon,  who  was  plain- 
tiff's treasiver,  in  person,  and  notified  him 
that  the  bank  would  not  accept  the  type- 
written signature  of  any  officer  of  the  cor- 
poration, but  that  It  would  require  the  writ- 
ten sigrnature  of  a  properly  authorized  officer 
to  such  a  letter.  Mr.  Scanlon  admitted  that 
the  messenger  brought  him  this  typewritten 
letter,  and  that  he  at  once  advised  the  latter 
that  the  matter  should  have  prompt  atten- 
tion. There  was  some  dispute  whether  Scan- 
lon at  this  time  told  the  messenger  tbat  he 
would  not  himself  authorize  Cross  to  draw 
for  the  concern.  Scanlon  testified  that  he  did 
make  that  statement,  but  the  messenger  de- 
nied it  and  further  testified  that  Scanlon 
stated  that  a  properly  signed  letter  should  be 
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furnished  the  bank  at  once.  The  very  next 
day  a  letter  purporting  to  have  been  signed 
for  the  corporation  by  Mr.  Gipson  was  deliv- 
ered to  the  bank  by  Cross,  in  which  be  was 
authorized  to  sign  checks  for  it  On  the 
strength  of  this  letter  Cross  drew  two  checks, 
aggregating  $450,  upon  other  banks  with 
which  plalntia  kept  accounts,  and  received 
the  money  from  defendant.  At  the  trial 
there  was  a  sharp  conflict  of  testimony  as  to 
whether  the  signature  purporting  to  be  that 
of  Mr.  Gipson  was  genuine  or  a  forgery. 
There  was  testimony,  Independent  of  that 
given  by  Cross,  which  would  warrant  the 
Jury  in  finding  that  this  signature  was  gen- 
uine, and  Cross  himself  testified  that  it  was. 
Mr.  Olpson  denied  it,  but  evidently  the  Jury 
found  against  him.  The  total  amount  appro- 
priated by  Cross  was  thus  made  $4,050,  and 
this  litigation  was  to  determine  whether  the 
plaintiff  or  the  defendant  should  lose  this 
amount  The  case  was  thoroughly  tried  by 
skillful  counsel,  and  submitted  to  the  jury 
by  the  court  in  an  exceedingly  clear  and  com- 
plete charge. 

The  points  made  on  appeal  may  be  placed 
in  four  groups:  (a)  Those  relating  to  the  ap- 
propriation of  the  $100  April  20,  1901;  (b) 
those  pertaining  to  money  taken  when  part 
of  the  amount  represented  by  the  check  was 
deposited;  (c)  those  bearing  upon  the  money 
obtained  by  Cross  when  he  received  cash  to 
the  fnll  amount  of  the  check;  and  (d)  those 
which  refer  to  money  obtained  on  the 
strength  of  the  letter. 

1.  We  are  unable  to  say,  from  an  exam- 
ination of  the  testimony,  that  it  conclusively 
appeared  therefrom  that  Cross  was  falsify- 
ing when  he  stated  that  he  was  directed  by 
Gipson  to  obtain  $100  In  cash  on  the  .$500 
check,  and  that  he  paid  over  the  cash  to 
Gipson,  as  before  stated,  keeping  no  part  of 
It  himself.  Perhaps  he  was,  but  his  asser^ 
tlon  made  a  question  for  the  Jury  as  against 
the  denial  of  Mr.  Gipson.  With  this  finding 
undisturbed,  it  must  follow  that  defendant's 
negligence.  If  there  was  any,  in  assisting 
Cross  to  cash  the  check,  cannot  be  made  the 
basis  of  a  recovery  against  it  If  Gipson  di- 
rected Cross  to  take  $100  in  cash,  and  to 
bring  it  to  the  office  for  his  personal  use,  and 
Cross  obeyed,  as  sworn  to  by  Cross,  it  Is  Im- 
material that  defendant  was  negligent  To 
hold  that  It  Is  material  would  be  to  permit 
plaintiff  to  take  advantage  of  an  act  of  Its 
secretary,  and  to  collect  from  defendant  a 
sum  of  money  once  received  by  him.  Fur- 
ther than  this,  on  the  evidence  it  was  a  ques- 
tion for  the  jury  to  say  whether  or  not  Cross 
had  previously  been  sent  to  the  bank  by 
some  of  plaintifTs  officers,  and  on  more  than 
one  occasion,  to  obtain  cash  upon  checks 
drawn  in  precisely  the  same  way.  If  be 
had,  the  bank  was  not  negligent  when  it 
cashed  another  check.  And  it  was  shown 
that  the  passbook  was  balanced  on  the  Ist 
of  May  following  this  transaction;  that  11  of 
the  paid  checks,  including  the  one  for  $500, 


were  returned  in  the  usual  manner  to  t 
tiff;  that  this  book  then  showed  the  a 
amount  deposited  on  the  20th  of  April  1 
but  $400,  and  that  a  casual  examin 
thereof  would  have  disclosed  the  fact 
$100  had  disappeared.  It  is  also  conte 
that  because  Cross  wrote  a  letter  to  th 
perlntendent  at  Nickerson,  in  which  he 
ed  that  he  had  deposited  the  full  amoa 
a  check  for  $500  in  the  bank  on  April 
it  is  conclusively  shown  that  he  was  te 
ing  falsely  when  he  claimed  that  $100  ol 
amount  went  to  Mr.  Gipson.  This  I 
tended  to  Impeach  Cross  as  to  the  $100 
it  would  be  rather  remarkable  to  hold 
the  defendant  could  be  concluded  by 
statement,  false  or  untrue,  made  in  a  1 
from  Cross  to  the  superintendent 

2.  Referring  now  to  money  taken  '' 
part  of  the  amount  represented  by  a  c 
was  deposited  and  the  balance  recelvt 
cash,  it  can  be  said  that  this  was  wlthii 
apparent  authority  conferred  upon  Croi 
the  jury  believed  him  truthful  concei 
the  transaction  of  April  20th.  If  he  wa 
tborl2ed  by  Mr.  Gipson  to  draw  out  $li 
cash,  and  to  deposit  the  balance  of  the 
check  (and  the  Jury  fonnd  that  he  was] 
bank  was  justified  in  thereafter  permi 
him  to  draw  part  of  the  money  repres( 
by  checks,  for  apparently  he  was  dt 
with  authority  to  do  exactly  that  thing, 
authority  would  be  more  clearly  app 
when,  after  the  bank  had  posted  and 
anced  the  deposit  book,  it  returned  the 
tlcal  check  on  which  the  $100  was  di 
No  complaint  was  made  as  to  any  tra 
tlon  of  this  character  subsequent  to  tli 
turn  of  the  book  with  the  paid  and  can 
checks,  and  the  Jnry  was  justified  In  fii 
that  there  was  culpable  neglect  on  the 
of  the  plaintiff,  and,  further,  that  froi 
acts  the  bank  might  very  readily  infer 
actual  authority  had  been  conferred.  II 
the  duty  of  the  plaintiff  within  a  reaso: 
time  after  the  balancing  of  the  book  an 
return  of  the  checks  to  see  that  the  vou 
and  the  book  comported  with  its  acco 
In  other  words,  the  plaintiff  owed  the 
to  the  bank  of  verifying  all  returned  eta 
and  It  could  not  lull  its  officers  Into  the  1 
that  Cross'  method  of  domg  business 
approved  by  the  plaintiff  by  disregardi 
plain  duty,  and  then  escape  the  natural 
sequences  of  its  neglect  Critten  v.  C 
leal  Nat  Bank,  171  N.  Y.  219,  63  N.  E. 
57  L.  R.  A.  529.  "It  is  within  con 
knowledge  that  the  object  of  a  passbo 
to  inform  the  depositor  from  time  to  tin 
the  condition  of  his  account  as  it  ap; 
upon  the  books  of  the  bank.  It  not  onl 
ables  him  to  discover  errors  to  his  preji 
but  supplies  evidence  In  his  favor  iii 
event  of  litigation  or  dispute  with  the  1 
In  this  way  it  operates  to  protect  him  ag 
the  carelessness  or  fraud  of  the  bank, 
sending  of  his  passbook  to  be  written  ui 
returned  with  the  vouchers  is  therefm 
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effect,  a  demand  to  know  what  the  bank 
claims  to  be  stated  as  his  account  And  the 
return  of  the  book  with  the  vouchers  is  the 
answer  to  that  demand,  and,  in  effect,  im- 
ports a  request  by  the  bank  that  the  depos- 
itor will,  in  proper  time,  examine  the  ac- 
connt  so  rendered,  and  either  sanction  or  re- 
pudiate it.  *  *  *  Other  principles  come 
Into  operation  where  a  party  to  a  stated  ac- 
count, who  is  under  a  duty,  from  the  usages 
of  business  or  otherwise,  to  examine  it  with- 
in a  reasonable  time  after  having  an  oppor- 
tunity to  do  so,  and  give  timely  notice  of  his 
objections  thereto,  neglects  altogether  to 
make  such  examination  himself,  or  to  have 
It  made,  in  good  faith,  by  another  for  him; 
by  reason  of  which  negligence  the  other 
party,  relying  upon  the  account  as  having 
been  acquiesced  in  or  approved,  had  failed 
to  take  steps  for  his  protection  which  he 
could  and  would  have  taken  had  such  notice 
been  given.  In  other  words,  parties  to  a 
stated  account  may  be  estopped  by  their  con- 
duct ftom  questioning  its  conclusiveness." 
Bank  v.  Morgan,  117  IT.  S.  96,  6  Sup.  Ct.  657, 
29  Lu  Ed.  811;  Dana  t.  Bank,  132  Mass.  156. 
We  must  assume  that  the  plaintiff,  a  large 
corporation,  with  capable  and  experienced 
officers,  knew  of  the  prevailing  custom 
among  banks  to  balance  passbooks  of  their 
depositors  usually  once  a  month,  and  to  re- 
turn their  checks,  in  order  that  errors  may 
be  discovered  to  the  depositor's  prejudice,  of 
wliich,  tf  there  are  any,  prompt  notice  should 
be  given.  It  stands  undisputed  tliat  Cross 
was  to  keep  the  plalnttfTs  balance  good  at 
the  bank,  and  that  when  he  required  money 
for  this  purpose  he  informed  the  proper  oflS- 
cer  of  the  corporation,  and  was  then  given 
a  check  tor  the  amount  he  represented  to  be 
needed,  without  any  further  investigation, 
either  of  the  accounts  kept  by  liimself  or  of 
the  bankbook,  which  was  usually  in  plain- 
tiff's office,  or  of  the  returned  vouchers.  It 
was  also  undisputed  that  at  frequent  inters 
rals  during  the  time  in  which  criminal  ap- 
propriations subsequent  to  the  first  were  be- 
ing nrnde  the  book  was  taken  to  the  bank  by 
Cross,  there  balanced,  and,  with  the  paid 
checks,  returned  to  Cross,  who,  as  before 
stated,  was  the  only  person  representing 
plaintiff  at  the  bank.  It  is  also  undisputed 
that  at  no  time  during  this  period  did  any 
officer  or  other  person  connected  with  the 
corporation  investigate  or  pay  the  slightest 
attention  to  his  accounts,  or  even  casually 
inspect  the  bankbook.  It  Is  hardly  neces- 
sary to  say  that  a  very  slight  examination  of 
either  acconnts  or  book  would  have  disclosed 
the  fact  that  Cross  vras  appropriating  to  bis 
own  use  money  belonging  to  the  plaintiff.  It 
seems  almost  Incredible  that  a  concern  trans- 
acting the  amount  of  business  that  this  plain- 
tiff did  should  have  permitted  an  employ^  to 
conduct  Its  financial  affairs  without  the 
slightest  oversight  Its  methods  were  a  con- 
tinual inducement  to  wrongdoing,  and  actu- 
ally Invited  Cross  to  the  commission  of  un- 


lawful acts.  That  he  yielded  to  the  tempta- 
tion and  became  a  criminal  Is  not  very  sur- 
prising. 

8.  It  is  contended  on  the  part  of  plaintiff's 
counsel  that  except  so  far  as  defendant  bank 
has  credited  their  client  with  the  various 
sums  collected  through  the  clearing  house,  it 
has  wholly  failed  to  account  for  the  proceeds 
of  seven  of  the  checks  admitted  to  have  been 
paid,  and  has  failed  to  show  how  or  for  what 
purpose  the  proceeds  of  these  checks  have 
been  disposed  of,  or  to  whom  paid.  This 
contention  relates,  in  a  general  way,  to 
checks  no  part  of  which  was  placed  to  plain- 
tiff's credit,  all  the  money  being  appropri- 
ated by  Cross,  undoubtedly.  But  the  officers 
of  the  bank  testified  that,  where  the  full 
amount  of  checks  presented  by  Cross  was 
paid  to  him  in  cash,  and  no  part  thereof  de- 
posited in  the  bank,  no  account  would  be 
kept;  the  checks  would  represent  and  be 
treated  as  cash.  The  substance  of  this  tes- 
timony was  that  in  every  Instance  where 
there  were  no  deposit  slips  cash  was  paid 
out  on  the  checks  to  their  full  amount  Up- 
on this  testimony  the  Jury  would  be  war- 
ranted in  finding,  as  evidently  they  did,  that 
the  bank  had  accounted  for  the  money  it  re- 
ceived upon  all  checks  alleged  to  have  been 
cashed  In  full. 

4.  The  validity  of  the  checks,  amounting 
In  the  aggregate  to  ^50,  which  were  signed 
by  Cross  and  paid  by  the  defendant  upon  the 
strength  of  the  letter  of  authority,  must  de- 
pend upon  the  question  submitted  to  the 
Jury  as  to  whether  the  slgnatare  of  Mr.  Gip- 
son  to  the  letter  was  genuine  or  a  forgery. 
The  Jury  saw  fit  to  believe  the  testimony  of 
defendant  to  the  effect  that  Uie  signature 
was  genuine,  and  there  was  testimony  suffi- 
cient to  warrant  this  finding,  aside  from  that 
given  by  Cross;  but  If  this  were  not  true, 
there  was  an  abundance  of  evidence  to  show 
that  the  plaintiff  was  exceedingly  negligent 
In  failing  to  investigate  the  condition  of 
things  when  the  typewritten  letter  was  re- 
turned to  Mr.  Scanlon.  Betumlng  that  let- 
ter to  him  for  the  express  purpose  of  having 
a  written  signature  furnished  as  authority 
for  Cross'  acts,  and  Mr.  Scanlon's  failure  to 
take  any  steps  to  investigate  the  condition 
of  affairs,  would  Justify  the  Jury  In  finding 
that  the  bank  was  not  at  fault  when,  upon 
the  strength  of  a  letter  apparently  written 
in  response  to  its  request  It  assiuned  that 
the  plaintiff  had  acted,  and  bad  furnished 
the  authority.  A  parallel  case  upon  this 
point  Is  Myers  v.  S.  W.  Nat  Bank,  193  Pa. 
1,  44  Atl.  280,  74  Am.  St  Bep.  672.  Upon 
the  receipt  of  the  typevnitten  letter,  with  in- 
formation that  it  was  not  satisfactory,  the 
plaintiff  owed  to  defendant  the  duty  of  ex- 
ercising due  diligence,  and,  falling  to  exer- 
cise such  diligence,  it  cannot  now  be  heard 
to  demand  that  the  defendant  must  correct 
a  mistake,  to  its  injury,  from  which  it  might 
have  protected  itself  but  for  its  own  negli- 
gence.   In  tact  and  finally,  this  case  is  one 
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in  which  the  doctrine  that,  where  a  loss 
must  be  borne  b^  one  or  the  other  ot  two 
parties,  it  should  fall  on  the  one  through 
whose  fault  or  negligence  the  loss  occurred. 
Is  strictly  applicable. 
Order  affirmed. 

START,  0.  J.,  absent,  sick,  took  no  part 


JOHNSON  T.  PETTERSON. 

(Supreme  Court  of  Minnesota.    Nov.  20,  1903.) 

JT7RT  TRIAL  —  ADVXRSB  CLAIM  TO  REALTY  — 

FORKCLOSTIRB— CURING    DEFBOTB— AD- 

VSRSB   POSSBSaiON. 

1.  In  an  action  to  determine  an  adTerse  claim 
to  real  property,  plaintift  being  in  possession, 
the  answer  contained  a  counterclaim  in  eject- 
ment. Held,  that  the  procedure  was  not  chan- 
ged by  reason  of  this  counterclaim,  and  that  the 
defendant  was  not  entitled  to  a  jury  trial. 

2.  Held,  that  a  defective  foreclosure  of  a  mort- 

f;age  under  the  power  therein  contained,  made 
D  the  year  1874,  was  yalldated  by  the  curative 
acts  of  1883  and  1889,  now  Gen.  St  1S94,  {t 
6054,  6065. 

3.  Possession  of  a  vendee  under  an  executory 
contract  for  the  purchase  of  land  is  not  adverse 
to  the  vendor  so  long  as  the  purchase  money  is 
not  paid,  or  at  least  not  before  the  vendee  is 
entitled  to  demand  a  deed.  A  privity  exists  be- 
tween the  vendor  and  the  vendee,  which  pre- 
cludes the  idea  that  pending  the  completion  of 
the  contract  by  a  payment  of  the  money  the 
possession  of  the  vendee  can  become  adverse  to 
the  legal  title  held  by  the  vendor. 

4.  Held,  that  the  conclusion  of  law  herein  that 
plaintiff  was  the  owner  of  the  land,  and  enti- 
tled to  a  judgment  declaring  the  defendant's  as- 
serted claim  null  and  void,  and  that  he  had  no 
title,  estate  or  interest  in  or  to  the  land,  was 
unsupported  by  the  findings  of  fact,  wherein,  in 
effect,  it  was  found  that  the  plaintiff  and  her 
predecessor  in  interest  had  been  and  were  in 
possession  and  occupancy  of  the  property  under 
a  claim  of  ownership  under  a  contract  of  sale 
made  in  the  year  1876  with  defendant's  gran- 
tor. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Chisago  Coun- 
ty; F.  M.  Crosby,  Judge. 

Action  by  Johanna  O.  Johnson  against 
Onstaf  Peterson.  Judgment  for  plaintiff  on 
the  pleadings,  and  from  an  order  denying  a 
new  trial  defendant  appeals.    Reversed. 

P.  H.  Stolberg,  for  appellant  P.  M.  Qvlst 
and  S.  Klpp.  for  respondent. 

COLLINS,  J.  This  action  was  bronght  to 
determine  an  adverse  claim  made  by  de- 
fendant to  80  acres  of  land  in  Chisago  coun- 
ty, in  the  possession  of  plaintiff.  By  an 
amendment  to  the  original  complaint,  the  let- 
ter's right  to  the  land  and  the  extent  of 
her  possession  were  set  forth  in  detail,  but 
the  nature  of  the  action  was  not  thereby 
changed.  It  was  still  an  action  to  determine 
an  adverse  claim.  In  his  answo'  the  de- 
fendant denied  the  alleged  ownership  of  the 
plaintiff;  admitted,  however,  that  she  was 
in  possession;  and  then  alleged  that  this  pos- 

f  t.  8m  AdvarM  Potnsslon,  vol.  1,  Cent.  Dig.  U 
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session  was  wrongful,  nnlawfnl,  and  w1 
out  any  right  Defendant  further  aUei 
tliat  he  was  the  owner  in  fee  simple,  sett 
out  that  bis  title  was  derived  from  the  D; 
ed  States  government  through  certain  c 
veyances.  He  d«uanded  that  he  be  decia 
the  owner  in  fee  simple,  and  entitled  to  i 
session.  In  her  reply,  plaintiff  alleged  t 
by  adverse  possession,  undo'  the  stati 
When  the  case  came  on  for  trial,  defend 
moved  that  a  jury  be  impaneled  to  try 
issues.  The  motion  was  denied,  and  the  c 
was  thereupon  tried  by  the  court  wlthou 
jury.  Upon  hearing  the  evidence  tbe  co 
found  that  a  patent  was  Issued  by  the  Uni 
States,  in  which  one  Hyde  was  patem 
bearing  date  June  1,  1866;  that  in  1 
Hyde,  by  warranty  deed,  conveyed  the  li 
to  one  Strand;  that  on  April  30,  1871,  Stn 
duly  executed  and  delivered  a  mortgage 
on  tbe  land  to  one  Taylor,  all  of  which 
struments  were  duly  recorded;  that  Ta^ 
subsequently  attempted  to  foreclose  tbe  m^ 
gage  by  advertisement;  that  In  the  publish 
notice  of  such  foreclosure  it  was  stated  t 
a  sale  would  take  place  on  June  3,  li 
that  on  the  day  last  mentioned  the  sale  i 
adjourned  by  the  sheriff  to  the  17th  of  Jn 
that  there  was  a  total  failure  to  show 
printer's  affidavit  or  otherwise  that  any 
tice  of  such  adjournment  was  published;  t 
at  the  foreclosure  sale  the  premises  'were 
in  by  the  mortgagee,  to  whom  was  issue 
sherifTs  certificate  of  sale,  fair  and  regi 
on  its  face.  The  court  also  found  that 
tbe  fall  of  1876  Taylor  verbally  contrac 
to  sell  this  land  to  one  Alfred  Johnson 
the  sum  of  $400;  that  of  this  agreed  i 
chase  price,  Johnson  paid  $100  in  casli,  ) 
agreed  to  pay  the  balance  in  tliree  eq 
annual  Installmenta,  of  $100  each;  that 
took  possession  of  the  property,  and  bull 
house  thereon,  and  continued  to  occupy 
same  as  his  home  up  to  March  31,  1882,  w1 
he  died  intestate.  The  court  also  found 
extent  of  improvements  made  by  Johns 
and,  among  other  things,  that  in  1884 
Inclosed  all  of  the  land  with  a  fence;  t 
the  plaintiff  is  tbe  mother  of  said  Johns 
and  his  only  heir  at  law;  that  she  was 
'siding  with  him  upon  the  land  at  tbe  ti 
of  his  death,  and  has  ever  since  lived  th( 
and  lias  been  in  possession  of  the  enl 
tract  The  court  also  found  that  John 
never  in  fact  paid  any  part  of  the  $300, 
deferred  payment  on  the  purchase  price;  t 
the  possession  and  occupancy  of  Jc^inson 
his  lifetime,  and  his  mother,  this  plaint 
since  that  event  have  been  under  a  cU 
of  ownership  under  the  contract  of  sale 
tween  Taylor  and  Johnson  made  in  1876, 
aforesaid.  Upon  these  findings  of  fact 
conclusions  of  law  were  that  plaintiff  v 
the  owner  in  fee  simple,  entitled  to  pose 
slon  of  the  premises,  and  entitled  to  a  Ju 
ment  against  defendant  that  his  adve 
claim  is  null  and  void,  and  that  he  has 
title,  estate,  or  interest  in  or  to  the  lai 
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Thla  case  la  presented,  on  an  aiq;>eal  from 
the  judt^ment,  upon  the  pleadings^  the  order 
of  tbe  court  denying  defendant's  motion  for 
a  Jnry  trial,  the  findings  of  fftct,  and  th« 
conclusions  of  law  before  mentioned.  Tbe 
findings  are  not  questioned,  and  therefore 
must  be  accepted  as  folly  warranted  by  the 
testimony. 

1.  The  character  of  this  action  has  been 
heretofore  stated.  It  was  brought  to  deter- 
mine an  adverse  dalm  to  real  property;  the 
plaintiff  being  in  possession,  and  the  answer 
setting  up  a  counterclaim  in  ejectment  Ex- 
cept as  otherwise  provided  by  statute,  all 
the  ordinary  rules  governing  suits  In  equity 
to  qidet  title  apply  to  this  action,  and  it  was 
triable  by  the  court  and  not  by  a  Jury. 
RouBsaln  v.  Patten,  46  Minn.  306,  48  N.  W. 
1122L  See,  also,  Larkin  y.  Wilson,  28  Kan. 
513;  Angus  V.  Craven,  132  Cal.  091,  64  Pac. 
1081,  In  which  the  same  rule  is  announced. 
Und^  the  complaint  the  case  was  for  trial 
by  the  court  without  a  Jtiry,  and  the  fact 
that  the  answw  contained  a  counterclaim  In 
tbe  nature  of  ejectment  did  not  change  the 
procednre. 

2.  The  apparently  defective  foreclosure  of 
this  mortgage  was  validated  by  Oen.  Laws 
1883,  p.  155,  c.  112— a  curative  act,  which 
covered  sheriff's  certificates  of  any  sale  there- 
tofore made  or  thereafter  tu  be  made.  This 
statute  Is  now  found  as  a  part  of  section 
0064,  Gen.  St  1894.  Another  curative  act  of 
similar  nature  was  passed  In  1889,  now  sec- 
tion 6066,  supra.  These  enactments  furnish 
a  complete  bar  to  any  proceeding  questioning 
tbe  validity  of  the  forecloanre,  the  period  of 
25  years  having  expired  between  the  day  of 
the  foreclosure  sale  and  the  commencement 
of  this  action. 

8.  It  Is  well  settled  that  the  possession  of 
a  vendee  under  an  executory  contract  for 
the  purchase  of  land  Is  not  adverse  to  tbe 
vendor  so  long  as  the  purchase  money  Is  not 
paid,  or  at  least  not  before  the  vendee  Is  en- 
titled to  demand  a  deed.  Hannibal,  etc.,  Ry. 
Co.  V.  Miller,  115  Mo.  158,  21  8.  W.  915. 
See,  also.  Dean  v.  Goddard,  55  Minn.  200,  66 
y.  W.  1060;  Mitchell  v.  Ohrlsholm,  57  Minn. 
148.  58  N.  W.  873;  Thompson  v.  Bllenz,  58 
Minn.  301,  59  N.  W.  1083.  A  privity  exists 
between  -Uie  vendor  and  the  vendee,  which 
preclades  the  Idea  that  pending  the  comple- 
tion of  the  contract  by  a  payment  of  the 
money  tbe  possession  of  the  vendee  can  be- 
come adverse  to  the  legal  title  held  by  the 
vendor.  The  authorities  are  all  to  the  point 
that  "the  quo  anlmo  possession  Is  taken  or 
held  famishes  the  true  test  of  Its  character. 
Tbe  possession,  to  be  adverse,  must  be 
shown  to  have  been  hostile  In  Its  Inception, 
or  that  having  been  begun  in  consistency 
with  the  rightful  title.  Its  character  has 
changed;  but  there  must  be  adequate  cause 
for  the  change,  or  for  Imputing  it  Where 
It  commences  under  acknowledgment  of  the 
right  owner's  estate,  the  possession  will  re- 
tain Its  original  quality,  through  any  sue- 
97  N.W.— 26 


cession  of  occupants  of  the  land,  and  will  be 
presumed  to  be  In  subservience  to  tbe  right- 
ful interest  The  strictest  proof  of  hostile 
inception  of  the  possession  is  required."  Col- 
lins V.  Colleran.  86.  Minn.  206,  90  N.  W.  864; 
Eucker  v.  Steelman,  97  Ind.  222;  Robinson 
T.  Sherwin,  38  Vt  60.  When  a  vendor  re- 
tains the  legal  title  to  land,  a  vendee  cannot 
purchase  or  assert  an  outstanding  title,  nor 
do  anything  by  which  such  title  shall  be 
divested,  except  by  performing  every  obliga- 
tion on  his  part  which  the  retention  of  such 
title  was  intended  to  secure.  Pomeroy,  Eq. 
Jur.  i  1260.  And  as  we  have  heretofore  stat- 
ed, the  finding  was  to  the  effect  that  the 
plaintiff  and  her  deceased  son,  during  all  the 
time  they  had  occupied  the  premises  and  at 
the  time  of  the  trial,  held  possession  under 
the  contract  It  follows  that  the  possession 
was  not  and  never  had  been,  a  renunciation 
of  the  contract  or  adverse  to  defendant  or  to 
Taylor,  his  predecessor  In  interest— on  the 
contrary.  In  actual  subordination  to  it  and  to 
their  rights.  There  was  no  repudiation  of 
the  terms  and  obligations  of  the  contract, 
but  a  continued  and  present  recognition  of  i 
the  same.  The  law  will  not  tolerate  an  ad- 
mission of  contract  obligations  and  a  denial 
thereof  In  the  same  breath.  CJounsel  for  the 
respondent  contend  that  because  the  pres- 
ent defendant  purchased  the  land  in  1880. 
after  the  Peterson  contract  had  been  entered 
into  and  the  vendee  had  taken  possession,  he 
has  no  vendor's  Hen  upon  the  land,  and  for 
that  reason  has  no  Interest  therein  to  be  pro- 
tected here.  The  question  presented  Is  not 
one  of  vendor's  Hen,  for  the  legal  title  has 
remained  either  In  Taylor  or  in  the  pres- 
ent defendant  from  the  time  the  contract 
was  entered  into  until  the  present  time,  and 
no  Hen  is  asserted.  There  was  nothing  to 
forbid  a  sale  and  conveyance  of  this  land  by 
Taylor  to  defendant.  Johnson  being  in  pos- 
session under  his  contract  defendant  bought 
subject  to  it  Of  Its  terms  he  would  be 
obliged  to  take  fall  notice,  because  Johnson 
was  in  possession;  but  the  fact  that  l^ylor 
sold  the  land  did  not  pay  Johnson's  debt  nor 
did  it  authorize  any  disclaimer  on  his  part 
of  liability  in  accordance  with  his  agreement 
In  Meyers  v.  Markham  (Minn.)  96  N.  W. 
787  (opinion  on  reargument),  it  was  held 
that  a  vendee  in  an  executory  contract  for 
the  sale  of  real  property  has  his  election  of 
two  remedies  in  case  the  vendor  sells:  First, 
acquiesce  in  the  transfer,  which  In  this  case 
would  result  in  substituting  defendant  for 
Taylor;  or,  second,  treat  the  conveyance  as  a 
breach  of  the  contract  and  resort  to  an  ac- 
tion for  damages  therefor.  Tbe  record  is 
conclusive  that  both  the  plaintiff  and  her  son 
have  acquiesced  therein. 

Counsel  also  urges  that  the  statute  of  Um- 
Itations,  and  also  the  doctrine  of  laches,  are 
pertinent  and  should  be  applied  to  a  case 
like  this,  because  more  than  25  years  have 
expired  since  the  making  of  the  contract  for 
the  purchase  of  the  land,  but  neither  of 
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.them  questions  Is  properly  under  considera- 
tion here  upon  the  findings.  From  the  one 
we  have  heretofore  specifically  referred  to, 
It  can  readily  be  inferred  that  the  retention 
of  the  premises  by  the  son  without  payment, 
and,  since  his  death,  b^  the  mother,  was 
upon  the  active  request  of  the  persons  last 
named,  and  with  defendant's  full  consent. 

On  the  findings,  the  court  could  not  prc^ 
eriy  reach  the  conclusion  that  the  defendant 
had  no  interest,  right,  or  title  in  these  prem- 
ises, because  the  finding  showed  that  be  had. 

The  judgment  must  be,  and  hereby  is,  re- 
versed; but -we  think  it  is  a  proper  case  for 
another  trial,  under  the  rule  stated  In  the 
CruU:sbank  Case,  76  Minn.  266.  77  N.  W.  968, 
and  for  that  reason  a  new  trial  Is  ordered. 

START,  O.  J.,  absent,  sick,  took  no  part 


BAXTEB  T.  CAMPBELL. 

(Supreme  Court  of  South  Dakote.     Dec.  2, 

1903.) 

FUUrnVH     DAUAOBS  —  WHEN     ADTHORIZED- 

NBCBSsinr   OP   pleading— instructions— 

ABSENCE  OF  PROOF— APPEAL-PRESUMPTION 
FROM  VERDICT. 

1.  In  an  action  against  a  physician  for  negli- 
gence, although  the  testimony  is  conflicting  on 
all  material  points,  it  most  be  asBumed  on  ap- 
peal that  every  allegation  of  negligence  and 
want  of  skill  stands  proved  by  the  verdict  for 
plaintiff. 

2.  In  order  to  Justify  an  imputation  of  malice, 
BO  as  to  authorize  punitive  damages,  the  injury 
must  have  been  wrongful  and  intentionally 
done,  in  a  spirit  of  mischief,  and  partake  of  a 
criminal  nature;  and  Rev.  Civ.  Code,  S  2292, 
provides  for  exemplary  damages  only  "when 
defendant  has  been  guilty  of  oppression,  fraud, 
or  malice,  actual  or  presumed." 

3.  In  an  action  against  a  surgeon  for  malprac- 
tice, where  compensatory  damages  alone  were 
claimed,  and  there  was  no  evidence  from  which 
malice  on  the  part  of  defendant  could  be  pre- 
sumed. It  was  error  to  instruct  that  the  jury 
might  award  punitive  damages. 

Appeal  from  Circuit  Court,  Codington 
County;   Julian  Bennett,  Judge. 

Action  by  Raymond  B.  Baxter  against  R. 
F.  Campbell.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

W.  S.  Glass  and  C.  X.  Seward,  for  appel- 
lant   A.  Sherin,  for  respondent 

FULLER,  J.  The  complaint  In  this  ac- 
tion for  damages  states,  in  substance,  that 
the  defendant  a  physician  and  surgeon,  was 
employed  by  plaintiff  to  set  and  heal  the 
bonea  of  his  left  leg,  broken  between  the 
knee  and  ankle  on  the  26th  day  of  Novem- 
ber, 1901;  "that  the  defendant  so  careless- 
ly, negligently,  and  unskillfuUy"  performed 
the  service  that  it  became  necessary  In  the 
month  of  May,  1902,  to  employ  a  different 
physician  and  surgeon,  at  an  expense  of 
$200,  and  to  his  damage  in  that  amount; 
"that  by  reason  of  said  careless,  negligent 

T  t.  Sm  DamacM,  vol.  15,  Cent.  Dig.  {  410;  Physi- 
•iuui  and  Surgeoni,  voL  ts.  Cent.  Die.  i  4S. 


and  unskillful  manner  of  setting,  trea 
and  .caring  for  said  leg,  it  has  not  he 
and  this  plaintiff  has  been  unable  to  u 
since  it  was  first  broken,  and  the  plal 
was  made  sick  and  kept  from  attendls 
Us  business  since  November,  1901,  an 
still  disabled  from  attending  to  his  I 
ness  or  from  doing  any  bodily  woife,  tK 
damage  of  this  plaintiff  in  the  sum  of  ( 
hundred  dollars;  that  by  reason  of  said  ' 
less,  negligent  and  unskillful  manner  ol 
ting,  treating,  and  caring  for  said  leg, 
plaintiff  has  suffered  extreme  pain,  bol 
body  and  mind,  and  was  greatly  Injun 
bodily  health,  to  his  damage  In  the  sui 
four  thousand  dollars.  Wherefore  pla 
demands  juagment  against  defendant  ii 
sum  of  five  thousand  dollars  damage) 
set  forth  In  this  complaint  for  expenses, 
of  time,  and  suffering,  and  that  a  body 
cutlon  may  issue  In  said  case  in  case  o 
fault  of  defendant  to  pay  any  judgment 
may  be  recovered  against  Urn,  and  foi 
costs,  and  for  such  other  and  further  i 
as  to  the  court  shall  seem  just"  Ani 
ing,  the  defendant  admits  the  employi 
but  denies  the  averment  of  neglig«ice,  ' 
of  care  and  skill,  and  alleges  that  th 
Jury  complained  of  resulted  wholly  fron 
negligence  of  plaintiff.  The  jury  returt 
verdict  for  $8,800  In  favor  of  plaintiff, 
the  defendant  appeals  from  a  judgmen 
cordlngly  entered,  and  from  an  order 
ruling  a  motion  for  a  new  trial. 

While  the  complaint  Is  Umlted  to  a  < 
of  damages  in  the  way  of  compensatloi 
"expenses,  loss  of  time,  and  suffering" 
ing  from  the  alleged  negligent  and  nnsb 
treatment  of  the  case,  and  there  is  no 
In  the  testimony  tending  in  the  slightet 
gree  to  sustain  an  Inference  of  malice 
court  instructed  the  Jury  as  follows:  "SI 
the  defendant's  conduct  show  a  willful 
malicious  want  of  care  and  skill,  the 
may  allow  as  damages  not  only  the  a 
damage  proved,  but  such  exemplary  dan 
or  smart  money  as,  in  their  Judgment 
be  Just  and  proper  as  a  punishment  ti 
defendant  in  view  of  all  the  facts  anc 
cumstances  proved  on  the  trial,"  Ac 
ing  to  the  evidence  introduced  on  the 
of  appellant  the  patient  was  treated 
the  utmost  care  and  according  to  the  pr 
practice  of  the  best  surgeons;  but  i 
spondent's  testimony  Is  true,  the  methoc 
ployed  was  that  of  26  years  ago,  anc 
approved  at  the  present  time.  To  the 
Slclan  and  surgeon  who  performed  the 
ond  operation,  and  testified  in  respond 
behalf,  the  following  hypothetical  que 
was  propounded:  "I  will  ask  you,  d( 
if  in  the  case  of  a  compound  fracture  o 
lower  limb,  as  in  the  case  of  Baxter,  If 
the  bones  were  broken  and  protn 
through  the  flesh  and  skin.  If  the  bo 
simply  pressed  back  to  its  place  by  the 
slclan  or  surgeon,  and  the  leg  tied  up, 
out  sterilising  or  cleansing  in  any  ma 
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and  tbe  les  left  for  two  weeks  without  be- 
ing cleansed  In  any  manner,  1  will  ask  you 
tf.  Tinder  ttie  present  modem  metboda  of 
Borgery,  tbat  would  be  the  proper  treatment 
of  a  fracture  of  that  character?'  The  above 
question  was  fairly  within  the  testimony  of 
respondent,  and,  the  witness  being  more  fa- 
miliar with  the  case  than  any  other  expert 
called  In  his  behalf,  we  give  the  complete 
answer,  as  follows:  "If  I  were  treating  a 
caae  of  that  kind,  if  there  was  any  chance 
for  Infection,  I  would  sterilize  the  wound 
thoroughly  before  replacing  the  bone.  Tea; 
I  believe  that  would  be  the  method  of  mod- 
em surgery.  If  a  wound  is  thoroughly 
cleansed,  and  if  every  particle  of  foreign 
matter  Is  out  of  it,  and  there  are  no  broken 
bones,  and  it  is  replaced,  the  bone  wUl  unite 
and  beaL  It  would  depend  somewhat  on 
the  fracture  and  the  individual,  but  a  frac- 
ture of  this  kind  would  be  at  least  from 
six  weeks  to  two  months  in  healing.  The 
present  surgical  practice  for  treating  frac- 
tures of  this  character  Is  to  irrigate  the 
wound  with  antiseptics.  It  would  not  be 
proper  treatment  If  the  pus  was  allowed  to 
flow  for  a  week,  and  the  wound  not  being 
irrigated  or  cleansed.  If  the  pus  was  per- 
mitted to  flow  for  a  week  without  the  wound 
being  irrigated  or  cleansed,  the  effect  on 
tbe  patlenf  s  leg  would  depend  somewhat 
on  the  provision  for  the  exit  for  the  pus  from 
tl)e  wonnd.  Under  the  present  practice,  if 
tbe  opening  is  not  large  enough  for  the  pus 
to  find  free  exit,  the  opening  should  be  en- 
larged. Tes;  if  a  man's  leg  was  broken  in 
two  places,  as  in  this  case,  and  It  was  left 
two  weeks  without  sterilizing  or  Irrigation, 
and  pus  was  permitted  to  remain  there  and 
to  be  flowing  from  the  wound  for  a  week. 
It  is  my  opinion  tbat  it  would  produce  the 
result  In  which  I  found  Baxter's  leg.  If  it 
bad  been  allowed  to  hold  that  pus  In  there. 
When  a  leg  Is  fractured  with  a  compound 
fracture  between  the  knee  and  tbe  ankle, 
as  In  tfae  case  of  Baxter,  with  the  bones  pro- 
trading  under  the  flesh  and  skin,  I  would  re- 
place the  bones  after  cleansing  the  wound, 
and  replace  the  bones  as  near  their  normal 
position  as  possible,  leaving  the  wound  so 
as  to  permit  the  pus  to  have  a  chance  to  es- 
cape." 

Although  the  testimony  Is  conflicting  upon 
all  material  points,  it  must  be  assumed  ttiat 
every  allegation  of  negligence  and  want  of 
skill  stands  proved  by  the  verdict,  but  there 
is  nothing  In  the  conduct  of  appellant  from 
which  malice  may  be  presumed.  In  order 
to  justify  the  Imputation  of  malice,  within 
tbe  rule  of  punitive  damages,  the  injury 
must  have  been  conceived  in  a  spirit  of  mis- 
chief, and  partake  of  a  criminal  or  wanton 
nature.  City  of  Chicago  v.  Martin,  9S  Am. 
Dee.  890,  and  cases  cited  in  the  notes.  As 
applied  to  torts,  an  act,  in  order  to  be  ma- 
licious, must  be  wrongful,  and  intentionally 
done,  with  an  evil  mind,  and  a  wish  to  Injure 
another.    Bouvier's  Law  Diet;   Pickett  and 


Wife  V.  Creek,  20  Wis.  368.  So  far  as  the 
writer's  research  has  extended,  tbe  damages 
awarded  In  actions  for  malpractice  are  com- 
pensatory, and  our  statute  provides  for  ex- 
emplary damages  only  as  a  means  of  punish- 
ment "when  the  defendant  has  been  guilty 
of  oppression,  fraud  or  malice,  actual  or 
presumed."  Rev.  Civ.  Code,  {  2292.  Malice 
is  defined  to  be  a  "wicked  intention  to  do  an 
injury."  "In  trespass,  when  the  Injury  has 
been  wanton  or  gross  and  outrageous.  Not 
merely  the  doing  of  an  unlawful  or  injurious 
act,  bnt  an  act  conceived  in  a  spirit  of  mis- 
chief or  of  criminal  indifference  to  civil  obli- 
gation." Anderson's  Law  Diet  As  exemp- 
lary damages  are  penal  In  character,  and 
malice  an  ingredient  of  crime,  no  one  should 
be  adjudged  to  pay  "smart  money"  without 
first  being  accused  of  something  malicious, 
and  given  an  opportunity  to  defend.  Under 
the  pleadings  and  the  proof,  there  was  no- 
thing to  warrant  exemplary  damages,  and  It 
was  erroneous  to  give  an  instruction  upon 
so  dangerous  a  proposition  not  in  the  case. 
People  V.  Oldham,  111  Cal.  648,  44  Pac.  312; 
McKeon  v.  Citizens'  By.  Co.,  42  Mo.  79; 
Philadelphia,  etc..  By.  Co.  v.  Qulgley,  21 
How.  202,  16  L.  Ed.  73.  The  complaint  was 
drawn  strictly  upon  the  theory  of  compen- 
sation, and  at  no  time  during  tbe  trial  was 
there  an  intimation  that  anything  more 
would  be  claimed.  When  exemplary  dam- 
ages are  predicated  upon  malice,  the  de- 
fendant is  entitled  to  know  from  the  com- 
plaint what  acts,  omissions,  or  circumstances 
are  relied  upon  to  constitute  the  gravamen 
of  the  charge,  and  tbe  instructions  of  the 
court  should  be  confined  to  tbe  case  as  made 
by  the  evidence.  In  tbe  case  of  Welsh  v. 
Stewart,  31  Mo.  App.  376,  the  court  say: 
"When  a  petition  is  framed  strictly  on  the 
theory  of  compensation  only,  and  states  no 
case  under  the  law  for  a  recovery  of  ex- 
emplary damages,  it  Is  error  to  instruct  the 
jury  on  any  hypothesis  for  an  award  of  ex- 
emplary damages."  Where  both  actual  and 
exemplary  damages  are  claimed,  it  has  been 
considered  necessary  to  allege  each  in  a 
separate  and  distinct  count  or  cause  of  ac- 
tion; but  under  our  liberal  practice,  we 
deem  a  complaint  sufficient  to  admit  the 
proof  when  it  reasonably  appears  from  the 
recitals  thereof  that  the  damages  alleged 
were  maliciously  occasioned.  It  is  held  in 
Iowa  that  "where  a  party  Intends  to  prove 
malice,  to  affect  damages,  he  must  express- 
ly aver  the  same."  Johnson  v.  Ry.  Co.,  51 
Iowa,  26,  60  N.  W.  543.  To  the  same  effect 
Sullivan  V.  Oregon  Ry.  &  N.  Co.,  12  Or.  382, 
7  Pac.  608,  53  Am.  Rep.  364;  Samuels  v. 
Railroad  Co.,  86  S.  C.  493,  14  S.  E.  943,  28 
Am.  St  Rep.  883;  Railway  v.  Garcia,  70  Tex. 
207,  7  S.  W.  802;  6  Bncyc.  of  Pi.  &  Pr.  723, 
and  cases  collated.  In  the  case  of  Omaha 
Coal  Co.  T.  Fay,  55  N.  W.  211,  the  Nebraska 
court  say:  "Where  only  consequential  dam- 
ages are  claimed,  they  must  be  specially 
pleaded;  and  in  such  cases  the  jury  should 
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be  confined  by  the  Instmctlons,  In  assessing 
tbe  amount  of  recovery,  to  tbe  consideration 
of  such  damages  as  are  so  pleaded."  Ac- 
cording to  an  elementary  rule,  instmctlona 
concerning  exemplary  damages,  though  prop- 
erly alleged,  should  never  be  given  unless 
evidence  applicable  thereto  has  been  Intro- 
duced. Railroad  Co.  v.  Le  Gierse,  61  Tex. 
189;  Kennedy  v.  North  Mo.  R.  Co.,  38  Mo. 
851;  Batterson  v.  Ry.  Co.  (Mich.)  13  N.  W. 
508;  Bayard  v.  Smith,  17  Wend.  88.  There 
being  nothing  In  tbe  complaint  or  in  the 
evidence  from  which  malice  may  be  presum- 
ed, the  instruction  authorizing  the  Imposi- 
tion of  exemplary  damages  was  seriously 
prejndical  to  appellant. 

The  Judgment  appealed  from  Is  reversed, 
and  a  new  trial  ordered. 


OORNELTDS  et  al.  v.  FERGUSON  at  aL 

(Supreme  Court  of  South  Dakota.     Dec.  2, 

190S.) 

TAXES-SALB-DKBDS-INCLIISION  OF  OIFrER- 
BNT  PARCELS-PRBSVIfPTION  OF  REGULAR- 
rrr— FINDINGS— CONCLUSION  OF  LAW. 

1.  A  recital  in  a  finding  "that  it  appears  from 
the  face  of  the  deed  itself  that  all  said  proper- 
ty therein  was  sold    •    •    •    in  bulk  for  one 

fross  sum"  is  a  conclnaion  of  law,  and  not  ■ 
ndine  of  fact  conclusive  on  appeal. 

2.  The  fact  that  the  price  of  certain  Iota  and 
other  property  described  in  a  tax  deed  only  ag- 
gregated $59.55  sustains  an  inference  that  the 
Iota  alone  sold  for  less  than  that  amount,  and 
the  presumption  prevails  that  each  parcel,  tract, 
or  lot  sold  for  the  exact  amount  due  thereon. 

3.  Although  a  tax  deed  includes  property  de- 
scribed in  different  certificates  of  sale  preseoted 
to  a  treasurer  by  the  as«i^ee  of  the  person  to 
whom  they  were  issued,  it  is  presumed  that  in 
the  discharge  of  his  dut^  the  treasurer  sold  the 
different  itarcels  or  tracts  separately. 

CorsoD,  J.,  dissenting. 

On  rehearing.  Formw  decision  (91  N.  W. 
460)  disaffirmed,  and  Judgment  reversed. 

FUI.LBR,  J.  Whether  tbe  flndlnga  of 
fact  support  the  conclusions  of  law  and  tbe 
Judgment  quieting  in  the  Intervener  the  title 
to  certain  lots  in  the  dty  of  Huron  is  the 
only  question  presented  by  this  appeal  now 
before  us  on  rehearing.  In  Cornelius  v.  Fer- 
guson (S.  D.)  91  N.  W.  460,  we  considered  a 
certain  tax  deed,  upon  which  appellants 
wholly  rely,  to  be  a  i>art  of  one  of  the  find- 
ings, and  by  construing  the  same  with  an- 
other finding  of  fact  the  deed  was  held  veld 
npon  its  face,  as  adjudged  by  the  trial  court. 
These  findings  of  fact,  so  far  as  material  to 
questions  relating  to  the  tax  deed,  are  as  fol- 
lows: 'TTliird.  That  on  the  Ist  day  of  July, 
1894,  the  treasurer  of  Beadle  county  execut- 
ed to  the  defendant  Allie  E.  Ferguson  a  tax 
deed  for  the  aforesaid  described  premises 
and  other  real  estate,  and  that  it  appears 
from  the  face  of  the  deed  itself  that  all  said 
property  described  therein  was  sold  at  the 
tax  sale  In  pursuance  of  which  said  tax 
deed  was  Issued,  in  bulk,  tot  one  gross  sum 
of  $59.56,  a  copy  of  which  deed  is  hereto  at- 


tached, marked  'A'  and  made  a  part  here 
"Eighth.  That  the  lota  described  in  the  < 
plaint,  together  with  other  property,  wer 
the  annual  Beadle  county  tax  sale  on 
vember  7.  1890,  for  taxes  of  the  year  1 
sold  in  bulk  for  the  gross  sum  of  $59.K 
found  in  the  third  finding  hereof.  *  * 
"Tenth.  That  said  lots  were  subject  to 
sessment  and  taxation  for  the  years  188 
1898,  both  inclusive,  and  were  regularly 
duly  assessed  for  taxes  during  all  of 
years."  While  admitting  the  executioi 
the  tax  deed  set  out  in  the  answer,  and 
made  a  part  of  the  Judgment  roll,  Indep 
ently  of  the  findings  of  fact,  respondent 
lege  in  their  reply  that  such  deed  st 
that  the  property  was  sold  in  bulk  for 
gross  sum,  and  is  therefore  void  opoi 
face.  Whenever  the  validity  of  any  wri 
instrument  is  at  issue,  and  a  concIuBio: 
law  concerning  it  is  essential  to  a  detem 
tion  of  tbe  case,  there  can  be  no  objectio 
Incorporating  the  same,  or  at  least  tbe 
sailed  portions  thereof,  into  the  finding 
fact;  and  such  is  the  common  prac 
Without  further  discussion,  we  therefore 
here  to  our  former  conclusion  that  the  i 
is  clearly  before  us  for  consideration.  I 
pendently  of  an  unwarranted  deduction 
it  appears  from  (he  face  of  the  deed  that 
property  in  dispute  was  unlawfully  sol 
bulk  for  a  gross  sum  in  excess  of  the  I 
amount  collectible,  there  is  nothing  to 
port  the  conclusion  that  tbe  deed  is  void 
on  its  face.  The  recital  In  the  tliird 
ing  "that  it  appears  from  the  face  of 
deed  itself  that  ail  said  property  desci 
therein  was  sold  •  •  •  in  bulk  for 
gross  sum  of  $69.56"  is  a  conclusion  of 
not  Justified  by  tbe  deed  made  a  part  of 
finding;  and  the  eighth  finding,  contai 
the  expression  "sold  in  bulk  for  tbe  i 
sum  of  $59.56,  as  found  in  the  third  fin 
hereof,"  relates  to  the  deed  exclusively, 
has  no  foundation  in  fact. 

It  being  afiirmatlvely  shown  by  the 
ings  of  fact  that  the  recitals  of  the  deed 
stitute  all  the  evidence  considered  by 
trial  court  relative  to  the  manner  of  cone 
Ing  the  tax  sale,  we  will  examine  tbe  in 
ment  in  that  regard,  and  determine  whe 
the  facts  thus  disclosed  Justify  the  coi 
slon  of  law  "that  said  tax  deed  is  voii 
its  face."  The  fact  that  tbe  purchase  i 
of  the  lota  in  controversy,  together  with 
tain  outside  property  described  in  tbe  d 
only  aggregates  $59.55,  sustains  tbe  li 
ence  that  tbe  lots  alone  sold  for  less  i 
that  amount,  and  the  presumption  pre'' 
that  each  parcel,  tract,  or  lot  sold  for 
exact  amount  due  thereon.  The  only  t 
for  the  conclusion  that  the  several  lots 
outside  property  conveyed  were  sold  tog 
er  for  a  gross  sum  is  the  mere  fact  thai 
the  property  described  in  the  different 
tificates  of  sale  presented  to  the  treasure] 
the  assignee  of  the  person  to  whom  i 
were  issued  was  included  in  the  same 
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deed.  In  Bennett  t.  Darling,  15  S.  D.  1,  86 
N.  W.  751,  we  sustained  a  tax  deed  the  same 
as  this  In  every  essential  particular,  and 
sanctioned  the  practice  of  uniting  in  one 
deed  different  parcels  of  land  sold  to  the 
same  person  for  delinquent  taxes.  Section 
2200,  Pol.  Code  1903.  In  the  discbarge  of 
his  official  duty  the  presumption  is  that  the 
treasurer  sold  the  different  parcels  or  tracts 
separately,  and  there  Is  nothing  in  the  rec- 
ord to  sustain  the  conclusion  of  law  that  the 
deed  is  void  upon  its  face. 

>'o  question  being  raised  as  to  the  validity 
of  prior  proceedings,  including  the  assess- 
ment and  sale  for  unpaid  taxes,  and  the  ob- 
jections urged  to  the  form  of  the  deed  being 
wholly  without  merit,  we  are  not  called  upon 
to  invoke  the  curative  properties  of  the  stat- 
ute of  limitations,  nor  determin«  the  effect 
of  Irregularities  upon  a  deed  that  has  been 
recorded  for  more  than  three  years.  It  is 
clear  from  tlie  record  presented  that  appel- 
lants' tax  deed,  to  which  no  valid  objection 
has  been  suggested,  was  recorded  more  tlutn 
tlwee  years  before  the  commencement  of 
this  action,  and  a  complete  defense  thereto 
has  been  established. 

Disaffirming  our  former  decision,  the  Judg- 
ment appealed  from  is  reversed,  and  the 
case  remanded  for  farther  proceedings  con- 
sistent herewith. 

CORSON,  J.  (dissenting).  I  adhere  to  the 
former  decision  of  the  court  in  this  case,  for 
the  reason  that,  in  my  Judgment,  the  eighth 
finding  of  fact  made  by  the  trial  court  is 
conclusive  upon  this  court  In  the  absence  of 
the  evidence.  I  cannot  agree  with  the  ma- 
jority of  the  court  that  this  finding  merely 
states  a  conclusion  of  law.  It  seems  to  me 
to  be  a  finding  of  fact  based  upon  the  tax 
records,  as  Is  clearly  shown  by  the  aubse- 
qoent  portion  of  the  finding  not  contained  in 
the  former  opinion  of  this  court.  In  the  lat- 
ter part  of  the  finding  the  trial  court  sets 
out  In  detail  the  tax  due  on  each  lot,  inter- 
est, penalty,  and  the  total  amount,  aggregat- 
ing $51.42,  and  concludes,  "And  for  which 
several  amounts  said  lots  should  have  been 
sold  for  if  they  had  been  sold  separately." 
It  will  thus  be  seen  that  the  court  finds  the 
true  amount  due  upon  these  Iota,  and  for 
which  the  lots  should  have  been  sold,  and 
finds  that  the  lots  described  In  the  com- 
plaint, with  other  property,  were  "sold  In 
hoik  for  the  gross  sum  of  $59.56."  If  I  am 
correct  In  this  view  of  the  effect  of  the 
eighth  finding,  then,  in  my  Judgment,  the 
decision  of  the  trial  court  is  right,  and 
should  be  afilrmed. 


MANITOWOO  MALTING  CO.  v.  MILWAU- 
KEE MALTING  CO. 
(Supreme  Court  of  Wisconsiu.    Nov.  17,  1903.) 

TRADS-MARK— DIITATION-TINFAIR    TRADB- 
INJtmCnVB  RELIEP. 

1.  Plaintiff,  who  was  a  maltster  using  the 
eight-day  process  for  germinating  malt,  adopted 


a  trade  symbol  or  device  consisting  of  a  figure 
8  snrrounded  by  a  wreath,  the  upper  portion  of 
which  consisted  of  barley  heads,  and  the  wreath 
and  a  band  passing  tbrooeh  the  lower  portion 
of  the  8  bore  the  words  "Trade  Mark,"  ^'Day," 
"Germinating."  The  barley  heads  were  colored 
yellow,  and  the  band  and  part  of  the  wreath 
tinted -in  pink.  When  used  on  freight  cars,  the 
whole  background  was  colored  a  bright  red. 
Defendant  8abse<iuently  commenced  the  use  of 
a  device  consisting  of  a  hand  holding  up  the 
figure  8,  which  bore  the  words  "Malt,"  "Grown," 
"8  Days."  The  hand  and  S  were  surrounded 
by  barley  beads,  and  beneath  all  was  a  card 
bearing  the  words,  "Milwaukee  Malting  Co. 
Blow  Grown  Malt."  The  8  was  colored  a  oright 
red,  the  barley  heads  were  gilt,  and  the  bal- 
ance of  the  device  in  dark  green,  except  the 
words  "Slow  Grown  Malt,"  which  were  red. 
field,  that  defendant's  device  was  an  imitation, 
and  constituted  unfair  competition  in  trade. 

2.  Where,  in  a  suit  to  restrain  the  use  of  a 
trade  symbol  or  device,  the  imitation  is  estah- 
lished,  it  is  not  necessary  to  show  by  specific 
proof  that  purchasers  have  been  actually  de- 
ceived. 

3.  The  fact  that  malt  is  only  sold  to  brewers 
and  distillers,  and  not  retailed  to  the  public, 
and  that  there  is  no  reasonahle  probability  of 
deception  because  of  the  similarity  of  a  trade 
symbol  adopted  by  defendant,  engaged  in  the 
malting  business,  to  that  used  by  plaintiff,  also 
engaged  in  such  business,  and  that,  owing  to  the 
fact  that  defendant  has  only  used  the  symbol  on 
small  cans,  cards,  and  billheads,  and  not  upon 
cars  or  sacks,  purchasers  are  not  likely  to  be 
misled,  is  no  reason  for  the  denial  ef  injunctive 
relief. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Lawrence  W.  Halsey,  judge. 

Suit  by. the  Manitowoc  Malting  Company 
against  the  Milwaukee  Malting  Company. 
From  a  decree  in  favor  of  complainant,  de- 
fendant appeals.    Affirmed. 

This  is  an  action  in  equity  to  perpetually 
enjoin  the  defendant  from  using  in  its  busi- 
ness a  certain  symbol  or  device  alleged  to  be 
an  Infringement  on  the  plaintiff's  trade- 
mark. At  the  date  of  the  commencement  of 
this  action  both  parties  were  and  still  are, 
engaged  in  the  manufacture  of  malt,  the 
plaintiff's  plant  being  at  Manitowoc,  and 
the  defendant's  at  Milwaukee;  and  both 
were  using  what  is  called  the  "eight-day  pro- 
cess," by  which  malt  is  germinated  eight 
days,  which,  it  seems,  is  an  improvement  on 
former  methods  by  which  malt  is  germinated 
in  five  or  six  days.  The  plaintiff  had  com- 
menced manufacturing  by  this  process  in 
the  latter  part  of  the  year  1900,  and  had 
built  up  a  large  and  profitable  trade,  using 
the  following  symbol  or  device,  which  was 
duly  registered  as  a  trade-mark  In  1901: 


In  this  symbol  the  figure  8  and  the  barley 
beads  were  colored  in  yellow,  and  the  circu- 
lar band  tinted  in  pink.  This  device  it  nsed 
in  an  enlarged  form  upon  cars  In  wb«''*>  ** 
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shipped  malt,  In  which  case  the  figure  8 
and  the  barley  heads  were  tinted  yellow,  and 
the  whole  badigroond  was  colored  a  bright 
red.  It  also  used  the  device  upon  its  cards, 
billheads,  letter  heads,  and  advertising  mat- 
ter, and  its  malt  had  become  favorably 
known  to  the  public;  and  was  distinguished 
by  this  device.  The  officers  of  the  defendant 
visited  the  plaintilTs  malthouse  in  October, 
1900,  and  inspected  the  processes  used,  and 
were  shown  the  trade-mark.  They  then  pro- 
ceeded to  construct  a  plant  for  the  manufac- 
ture of  eight-day  malt,  and  commenced  to 
manufacture  and  sell  the  same  in  the  latter 
part  of  the  year  1901.  At  first  they  used  no 
device  or  trade-mark,  but  shortly  before  the 
commencement  of  this  action  they  com- 
menced to  use  upon  their  cards,  billheads, 
envelopes,  and  sample  cans  the  following 
device: 


MILWAUKEE  MALTING  CO. 


The  figure  8  in  this  device  Is  colored  a 
bright  red,  the  barley  beads  are  gilt,  and  the 
balance  of  the  device  is  dark  green,  except 
the  words  "Slow  Grown  Malt,"  which  are 
red.  The  court  found  that  the  defendant's 
symbol  or  device  was  calculated  to  deceive 
and  mislead  purchasers  of  malt  into  the  be- 
lief that  the  defendant's  malt  was  manu- 
factured by  the  plaintiff;  that  the  defend- 
ant's symbol  is  sufficiently  similar  to  the 
mark  used  by  the  plaintiff  to  cause  decep- 
tion and  confusion  among  purchasers  and 
consumers  of  malt;  that  the  use  of  said 
symbol  by  the  defendant  has  damaged  the 
plaintiff,  and  threatens  to  cause  great  and 
irreparable  injury  in  the  future;  that  this  ac- 
tion was  brought  promptly  upon  the  appear^ 
ance  in  the  market  of  the  defendant's  cards 
bearing  said  symbol,  and  that  no  proof  of 
actual  damage  was  given  at  the  trial.  As 
conclusions  of  law  the  court  found  that  the 
plainttfTs  symbol  constituted  a  trade-mark, 
and  that  the  defendant's  symbol  is  an  in- 
fringement of  said  trade-mark;  that  the  de- 
fendant's acts  also  constituted  unfair  compe- 
tition In  trade;  and  that  the  plaintiff  is  en- 
titled to  judgment  restraining  the  defendant 
from  using  said  symbol,  or  any  other  symbol 
in  Imitation  of  the  plaintiff's  symbol,  in  the 
sale  of  its  goods.  Judgment  was  entered  In 
pursuance  of  these  findings,  and  the  defend- 
ant appeals. 


Winkler,  Flanders,  Smith,  Bottum  &  ' 
for  appellant  Brewln  &  Wheeler,  fo 
spondent. 

WINSLOW,  J.  (after  stating  the  f 
The  trial  court  concluded  that  the  pis 
was  entitled  to  the  relief  sought  on 
grounds:  First,  because  the  defendant 
infringed  upon  the  plaintiff's  trade-i 
and,  second,  because  the  facts  showed  t 
competition  In  trade.  In  the  view  we 
taken  of  the  case,  we  find  it  nnnecessa 
decide  whether  the  plaintiff's  device  c 
tutes  a  valid  trade-mark,  and  onr  judg 
herein  Is  not  to  be  construed  as  afflrmlnj 
finding.  We  are  entirely  satisfied,  hon 
that  the  court  was  right  in  adjudglnj 
use  of  the  defendant's  device  to  be  t 
competition  in  trade,  and  upon  that  g 
the  judgment  will  be  affirmed.  Unfair 
petition  in  trade  is  not  confined  to  the  1 
tlon  of  a  trade-mark,  but  takes  as  : 
forms  as  the  ingenuity  of  man  can  d 
It  may  consist  of  the  imitation  of  a  si 
trade-name,  a  label,  a  wrapper,  a  packai 
almost  any  other  Imitation  by  a  buj 
rival  of  some  distinguishing  earmark  ( 
established  business,  which  the  court  ea 
is  calculated  to  mislead  the  public  and 
purchasers  into  the  belief  that  they  are 
ing  the  goods  of  the  first  manufacturer, 
first  question  is  whether  there  is  an  lmi1 
in  fact,  and  this  must  be  determined  t 
spectlon  of  the  rival  symbols  or  device 
is  not  to  be  expected,  of  course,  that 
will  ever  be  an  exact  copy.  Tbe  ini 
will  always  seek  to  Introduce  enough  < 
ences  to  justify  a  claim  that  there  has 
no  imitation,  while  Incorporating  ei 
similarities  to  carry  the  general  effect  < 
original  design  to  the  mind  of  the  ui 
purchaser.  Viewing  the  two  devices  1 
present  case,  and  remembering  that  the 
tiff's  device  bad  been  in  use  upon  its 
its  sacks,  its  cards,  billheads,  and  ad^ 
ing  matter,  and  a  large  and  profitable 
nesB  built  up  thereunder,  for  a  year  I 
the  defendant's  device  was  adopted,  w 
Hitertain  no  doubt  of  the  fact  that  a 
attempt  to  imitate  is  shown.  The  pron 
features  of  the  plaintifTs  device  are  the 
figure  8  and  the  encircling  heads  of  b 
Turning  to  the  defendant's  device,  w« 
both  of  these  features  in  substantial! 
same  form,  though  perhaps  more  artist 
carried  out  in  color.  It  is  true  tha 
words  incorporated  with  the  figure  8  ai 
ferent,  but  it  is  significant  that  both  si 
words  convey  exactly  the  same  Idea,  i 
ly,  that  the  malt  Is  grown  eight  days, 
striking  features  of  both  devices  are  tt 
cular  shape,  the  barley  heads,  and  the 
figure  8.  The  conclusion  of  Imitation 
the  similarity  in  these  respects  is  Irresii 
Nor  is  that  conclusion  at  all  shaken  b 
difference  in  the  words  attached,  or  thi 
that  the  defendant  has  incorporated  its 
in  the  device. 


Digitized  by 


Google 


MIcbJ 


HUXTABLE  T.  KIBBT. 


391 


The  fact  of  Imlttitlon  being  established,  and 
SQoh  Imitation  being  well  calculated  to  de- 
ceive. It  Is  not  necessary  to  show  by  specific 
proof  tbat  parchasers  have  been  actually  de- 
ceived. A  court  of  egnlty  will  act  before  the 
InJurioTu  consequences  of  the  unfair  compe- 
tition have  made  themselves  manifest,  if  the 
imitation  la  established,  and  the  consequent 
deception  seems  certain  to  result  CoUlna- 
platt  V.  Finlayson  (G.  C.)  88  Fed.  603. 

It  Ifl  urged  that  because  the  malt  Is  only 
sold  to  brewers  and  distillers,  and  not  re- 
tailed to  the  public,  there  Is  no  reasonable 
probability  of  deception;  also  that  because 
the  defendant  has  only  used  the  device  upon 
sample  cans,  cards,  blllbeads,  and  letter 
beads,  and  not  upon  cars  or  sacks,  purchasers 
are  not  likely  to  be  misled.  Both  of  these 
contentions  only  go  to  the  degree  of  the  de- 
ception and  consequent  Injury.  If  the  plain- 
tiff is  entitled  to  protection  against  unfair 
competition  at  all.  It  Is  entitled  to  protection 
against  unfair  competltloo  In  a  small  way  as 
well  as  In  a  large  way,  provided  It  be  snb- 
atantial. 

Judgment  affirmed. 


HUXTABLB  at  al.  t.  KIRBT.  Judge. 
(Snpteme  Court  of  Michigan.     Dec.  1,  1903.) 

DBAINS— BSTABUSHMBNT— DBTBRMINATIOIf 

or    OOMMISSIONBR— BOARD    OF 

RHVIffW  "  COflTS 

1.  Under  Pnb.  Acts  1899,  No.  272.  p.  459,  { 
8:  relative  to  the  establishment  of  drains,  and 
providing  that,  in  case  the  assessment  of  the 
coanty  &ain  commissioners  shall  be  Bnstained 
by  the  board  of  review,  the  appellant  shall  pay 
the  costs,  to  be  detennlned  by  the  Judge  of  pro- 
bate, and.  If  not  paid,  shall  be  liable  on  his 
bond  tor  sach  costs,  etc.,  the  judge  has  no  au- 
thority to  fix  the  costs  where  the  assessment  is 
not  snstained. 

Certiorari  to  Circuit  Court,  Ottawa  County; 
Philip  Fadgham,  Judge. 

Mandamus  by  Henry  Huxtable  and  others 
against  Edward  P.  Klrby,  as  judge  of  pro- 
Inte,  to  compel  respondent  to  tax  the  costs 
of  relators  Incurred  by  them  while  acting  as 
a  board  of  review  In  proceedings  for  the  es- 
tablishment of  a  county  drain.  From  a  judg- 
ment denying  the  writ,  relators  bring  cer- 
tiorarL    AfiSrmed. 

Smedley  tc  Coewta,  for  relators.  Charles 
R.  Wilkes,  for  respondent 

CABPENTBR,  J.  In  1808,  proceedings 
were  takoi  to  locate  and  establish  a  certain 
drain  In  Ottawa  and  Allegan  counties.  The 
county  drain  commissioners  of  the  two  coun- 
ties located  and  established  said  drain,  and 
made  an  assessment  roll.  On  the  applica- 
tion of  the  owners  of  certain  lands  Included 
hi  the  assessment  roll  the  judge  of  probate 
of  the  county  ot  Ottawa,  acting  imder  Act 
No.  272,  p.  4B8,  of  the  Public  Acts  ot  1899, 
tppolnted  relators  a  board  of  review.  Pro- 
teedins  under  said  act  relators  revised  the 


assessment  roll  made  by  the  two  drain  com- 
missioners, and  materially  changed  their  as- 
sessments. The  county  drain  oommisirioaer 
Ignored  relators'  action.  A  mandamus  to 
compel  bim  to  recognize  said  action  was  de- 
nied on  the  ground  that  as  the  proceedings 
to  locate  the  drain  in  question  were  pending 
when  the  act  of  1899  took  effect  they  were 
not  governed  by  said  act  See  Oltcbel  v. 
Whipple,  126  Mich.  646,  86  N.  W.  144. 
Thereupon  relators  applied  to  the  probate 
court  to  tax  their  coeta,  under  chapter  5  of 
the  drain  law,  as  amended  by  said  Act  No. 
272,  p.  469,  of  the  Public  Acts  of  1899.  The 
probate  judge  refused'  this  application.  Re- 
lators applied  for  a  mandamus  in  the  circuit 
court  for  the  county  of  Ottawa  to  compel  the 
probate  Judge  to  tax  said  costs.  That  court 
refused  the  order,  and  relators,  by  writ  of 
certiorari,  bring  the  proceedings  to  this  court. 

The  authority  of  the  judge  of  probate  to 
tax  the  costs  in  controversy  depends  upon 
the  proper  construction  of  section  S  of  said 
chapter,  whl«>h  reads:  "In  case  the  assess- 
ment of  the  county  drain  commissioner  shall 
be  sustained  by  such  board  of  review,  the  ap- 
pellant shall  pay  the  whole  costs  and  ex- 
penses of  such  appeal.  Such  coats  and  ex- 
penses shall  be  ascertained  and  determined 
by  the  judge  of  probate,  and  If  not  paid,  the 
appellant  shall  be  liable  on  his  bond  for  the 
full  amount  of  such  costs,  in  an  action  at 
law,  to  be  brought  by  the  county  drain  com- 
missioner on  the  bond,  before  any  court  hav- 
ing competent  Jurisdiction."  We  agree  with 
the  judge  of  probate  that  he  has  no  authority 
under  this  section  to  determine  the  amount 
of  costs,  except  when  the  assessment  of  the 
county  drain  commissioner  la  sustained  by 
the  board  of  review.  As  in  this  case  it  was 
not  sustained,  tlie  probate  judge  had  no  such 
authority.  Cases  touching  the  liability  for 
costs  of  petitlmiers  for  a  drain,  relied  upon 
by  relators  (see  Rosenstiel  ▼.  Miller,  96  Mich. 
99,  55  N.  W.  686;  Case  v.  Telling,  112  Mich. 
689,  71  N.  W.  51(9,  are  clearly  distlngulsli- 
able.  '  The  statute  there  Involved  makes  the 
applicants  liable  for  costs  In  case  the  com- 
missioner "shall  determine  that  the  same  Is 
unnecessary  or  Impracticable,  or  In  case  the 
proceedings  shall  be  dismissed  for  other 
cause."  8  How.  Ann.  St  |  1740b5;  2  Comp. 
Laws  1897,  {  4319. 

In  reaching  this  conclusion  we  have  not 
overiooked  the  contention  of  relators  that 
their  claim  is  particularly  equitable  against 
those  who  petitioned  for  their  appointment. 
Whether  or  not  those  equities  give  them  a 
right  of  action  we  cannot  in  this  proceed- 
ing, undertake  to  determine.  It  is  sufficient 
to  say  that  those  equities  do  not  under  the 
statute,  give  the  probate  judge  authority  to 
grant  their  prayer. 

The  order  of  the  court  below  will  tber^Ore 
be  affirmed,  but  under  the  circumstances  of 
this  case,  no  costs  will  be  awarded.  The 
other  Justices  concurred. 
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HAMILTON  T.  MICHIGAN  CENT.  E.  CO. 

(Supreme  Court  of  Michigan.     Dec.   1,  1903.) 

UASTBR  AND  SBRVANT-INJURT  TO  RAILROAD 
BNQINBESEt  —  TRACK  INSPECTOR  —  FBU^LOW 
SERVANT  —  MAINTBNANCB  OF  TRACK  —  BVI- 
DBNCB  —  HARMLESS  ERROR  —  IJONOBVITY  — 
AOB  OF  ANCESTORS. 

1.  An  inspector  of  a  railroad  roadbed  is  not  a 
fellow  servant  with  a  railroad  engineer. 

2.  A  railroad  company  owes  the  duty  to  its 
trainmen  to  be  diligent  in  maintaining  its  trade. 

8.  Where,  in  a  personal  injury  case  by  a  rail- 
road trainman,  the  jury  find  for  plaintitt,  the 
refusal  to  admit  a  plaster  cast  of  a  dent  in  the 
rails,  offered  by  plaintiff,  becomes  harmless  er- 
ror. 

4.  In  a  personal  injury  case,  the  opinions  of 
experts  as  to  plaintiff's  expectancy,  based  in 

Eart  on  mortality  tables,   and  in  part  on  the 
ypothesis  that  plaintiff  resembled  liiB  father 
and  grandfather,  who  lived  to  advanced  ages, 
are  properly  excluded. 
Grant,  J.,  dissenting  in  part. 
EiTor  to   Circuit  Court,   Monroe  County; 
Harry  A.  Lockwood,  Judge. 

Action  by  William  T.  Hamilton  against  the 
Michigan  Central  Railroad  Company.  Judg- 
ment for  plaintiff,  granting  Insufficient  re- 
lief, and  both  parties  bring  error.    Affirmed. 

Willis  Baldwin  and  A.  W.  Weier,  for  plain- 
tiff. O.  E.  Butterfield  (Henry  Ruasel  and 
Ashley  Pond,  of  counsel),  for  defendant 

HOOKER,  C.  3.  The  defendant's  passen- 
ger train  left  the  track  near  Monroe,  Mich., 
resulting  In  a  bad  wreck,  and  Injuiing  one 
or  more  of  its  passengers,  one  of  whom  re- 
covered a  verdict,  and  the  case  was  review- 
ed by  this  court.  The  outline  of  the  circum- 
stances can  be  found  In  the  opinion  filed  In 
that  case.  See  Whipple  v.  R.  R.,  90  N.  W. 
287.  The  plaintiff  in  the  present  case  was 
the  engineer  of  the  train,  and  he  recovered 
a  substantial  verdict  and  Judgment,  from 
which  both  parties  have  appealed;  defend- 
ant's counsel  contending  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  the  de- 
fendant, while  plaintiff's  counsel  allege  some 
errors  relating  to  the  question  of  damages. 
The  theory  of  the  plaintiff  is  that  the  rails 
spread,  either  because  the  ties  were  rotten 
and  would  not  hold  spikes,  or  because  the 
sectloumen  had  failed  to  spike  the  rails  prop- 
erty. As  an  answer  to  this,  the  defendant 
Insists  that  the  evidence  conclusively  shows 
that  the  rails  did  not  spread,  and  that  It  Is 
conclusively  shown  that  the  vn-eck  was  caus- 
ed by  the  intentional  act  of  trespassers,  who 
drew  the  spikes  fastening  down  the  rail  a 
few  minutes  before  the  accident  occurred. 
It  is  also  said  by  defendant's  counsel  that, 
"according  to  the  theory  of  the  plaintiff,  the 
Injury  was  due  to  the  Inspectors  of  the 
track;  that  they  were  fellow  servants  of  the 
plaintiff,  and  no  negligence  Is  alleged  or 
shown  on  the  part  of  the  defendant  in  re- 
spect to  these  Inspectors."  The  present  rec- 
ord Is  radically  different  from  the  former  In 
some  particulars,  and  it  required  the  submis- 

1.  Sm  Master  and  Serrant,  voL  M,  Cent  Dig.  | 
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■ion  of  all  the  questions  of  fact  menti 
to  the  jury,  unless  it  be  the  failure  to  i 
the  rails.  We  think  that  It  does  not 
cluslvely  appear  that  the  track  did 
spread,  and  we  are  also  of  the  opinion 
it  was  not  conclusively  shown  that  the 
dent  was  due  to  the  acts  of  trespa: 
There  Is  little  evidence,  if  any,  tendii 
show  that  the  defendant's  sectioninen 
failed  to  spike  the  rails,  but  the  case  dl( 
go  to  the  jury  upon  such  a  theory,  a 
need  not  be  further  considered.  It  was  ] 
tiff's  claim  that  the  defendant  neglect( 
maintain  a  safe  track,  not  that  the  ace 
was  due  to  a  failure  to  Inspect;  and, 
were  otherwise,  the  Inspector  of  the  roi 
would  not  be  considered  the  fellow  se) 
of  an  engineer,  in  regard  to  the  perfom 
of  such  a  duty,  any  more  than  he  won 
in  repairing  the  road;  and  we  have 
that  sectionmen  are  not  In  fellow  se 
with  trainmen  in  caring  for  and  repe 
the  roadbed.  It  was  the  duty  of  the  m 
to  be  diligent  in  maintaining  the  1 
Tangney  v.  Wilson,  87  Mich.  455,  49  T 
666;  Balhof  v.  M.  C.  R.  Co.,  106  Mich. 
65  N.  W.  592;  Anderson  v.  M.  C.  B.  Oo 
Mich.  591,  65  N.  W.  585.  We  think, 
that  the  court  would  not  have  been  ju£ 
in  saying  that  the  risk  was  assumed  b; 
plaintiff.  It  follows  that  the  court  di< 
err  In  refusing  to  direct  a  verdict. 

The  Jury  having  found  a  verdict  fo 
plaintiff.  It  is  evident  that  the  refusal  o 
trial  Judge  to  admit  a  plaster  cast  ot  a 
In  the  rails,  though  erroneous,  resulted 
injury,  and  therefore  would  not  justify 
versal  of  the  case.  It  has  no  bearing  o 
amount  of  damages. 

If  counsel  were  not  permitted  to 
plaintiff's  earning  power,  any  error  ii 
exclusion  of  the  testimony  was  elimlnat 
the  concession  of  the  defendant's  co 
that  be  had  been  able  to  work  every  di 
to  the  time  of  the  accident  Counsel  si 
to  show  an  expectancy  of  life  beyond 
given  in  the  mortality  table,  by  expert! 
were  to  testify  to  their  opinions,  taking 
basis  the  mortality  tables,  and  the  hyi 
sis  that  the  plaintiff  resembled  his  f 
and  grandfather,  who  lived  to  advanced 
We  think  this  testimony  was  properl; 
eluded.  Without  passing  upon  the  qu< 
of  whether  the  longevity  of  the  fathei 
grandfather  was  competent  evidence,  w 
agreed  that  when  coupled  with  the  pri 
Uon  to  show  by  experts  the  expectan 
life,  based  upon  that  testimony  and  the 
tallty  tables,  it  was  not  competent 

A  new  trial  should  not  be  ordered  o 
Other  grounds  alleged. 

The  judgment  is  affirmed. 

MOORB,  CARPENTER,   and  MONTH 
BRT,  JJ.,  concurred  with  HOOKER,  C 

GRANT,  J.    I  am  unable  to  agree  wit 
opinion  of  my  Brother  HOOKER.    I 
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this  case  la  ruled  by  tbat  of  Whipple  y. 
Michigan  Central  Ballroad  Co.,  dO  N.  W.  287, 
involving  tbia  same  disaster.  That  case  In- 
volved a  passenger  wbo  was  injured.  This 
Involves  the  engineer  of  the  train,  an  em- 
ploy6  of  the  defendant.  I  have  examined 
the  records  In  both  cases,  and  find  no  sub- 
stantial difference.  If  the  Whipple  Case  was 
rightly  decided,  I  ajn  of  the  opinion  that  the 
same  result  must  be  reached  in  this  case.  As 
in  that  case,  so  in  this,  the  negligence  relied 
on  Is  the  failure  to  maintain  a  safe  track, 
on  account  of  the  rottenness  of  the  ties,  in 
consequence  of  which  the  raUs  spread  and 
derailed  the  train.  The  conflict  in  the  Whip- 
ple Case  as  to  the  condition  of  the  ties  was 
as  sharp  and'  as  great  as  in  this.  In  the 
Whipple  Case  several  witnesses  examined  the 
ties  at  the  place  of  the  accident  and  in  the 
vicinity  thereof,  and  testified  that  they  were 
very  rotten,  and  that.  In  their  Judgment,  It 
was  Dot  safe  to  nm  trains  over  them.  The 
prosecuting  attorney  and  the  sheriff  of  the 
county  of  Monroe  and  two  other  witnesses 
examined  the  ties  the  following  day,  and  gave 
Blmllar  testimony.  We  said  in  that  case: 
"There  was  overwhelming  evidence  that  the 
ties  in  use  were  sufficiently  good  to  make  a 
first-class  track  and  to  hold  the  spikes."  The 
same  evidence  was  produced  by  the  defend- 
ant In  this  case.  The  plaintiff  did  not  pro- 
dace  any  evidence  any  more  convincing  than 
that  in  the  Whipple  Case.  The  only  differ- 
ence between  his  testimony  In  this  case  and 
tbat  produced  in  the  trial  of  the  Whipple  Case 
Is  that  plaintiff  here  Introduced  a  few  more 
witnesses  as  to  the  condition  of  the  ties  at 
the  place  of  derailment  and  in  the  vicinity. 
Bnt  it  is  of  the  same  character  as  that  pro- 
dnced  in  the  other  case,  and  Is  no  more  con- 
vincing. If  the  result  in  that  case  depended 
npon  Uie  rottenness  of  the  ties.  It  should  have 
been  submitted  to  the  Jury,  but  the  point  was 
tbat  there  was  no  evidence  to  show  that  the 
rails  spread  in  consequence  of  this  condition. 
If  there  Is  any  testimony  In  this  case  more 
tban  in  the  other  to  show  that  fact,  it  has 
escaped  my  attention.  The  position  of  the 
rail  shows  that  it  was  not  pressed  outward, 
bat  inward,  for  it  was  found  lying  towards 
the  other  rail.  The  ties  at  the  culvert  over 
which  the  train  ran  are  conceded  to  be  sound. 
There  were  seven  ties  from  the  place  of  the 
derailment  to  the  culvert  One  of  plaintiff's 
witnesses  testified  that  on  the  following  day 
be  examined  the  track  after  it  had  been  re- 
paired, and  he  saw  flange  marks  on  about 
balf  of  the  seven  ties  then  In  place.  If  this 
be  true,  it  follows  that  there  were  three  or 
four  sufficiently  sound  to  put  back  Into  the 
ttack.  We  said  in  that  case:  "There  was 
strong  and  convincing  evidence  that  the  rail 
bad  been  Intentionally  removed  by  taking 
out  the  bolts  and  lifting  it  out  of,  and  over, 
tbe  projecting  U-boIts,  which  remained  stand- 
ing at  tbe  Joint  of  the  rail;  that  the  outer 
spikes  liad  been  driven  down  flush  with  the 
ties  by  the  flanges  of  the  wheels  as  they 


passed  over  them,  immediately  attar  leaving 
the  rails,  at  the  point  where  tbe  rail  was  re- 
moved; that  the  bolts  and  fish  plates  at  the 
point  where  the  solid  track  ended  were  unin- 
jured, tbe  threads  on  the  bolts  and  nuts, 
which  lay  near  by,  being  perfect  It  was 
shown  by  clear  and  undisputed  evidence  that 
immediately  after  the  accident  at  the  point 
where  it  occurred,  there  were  found  some 
tools  adapted  to  the  removal  of  bolts  and 
nuts,  tbe  drawing  of  spikes,  and  the  lifting 
of  raUs.  These  tools  belonged  to  another  rail- 
road company,  near  by,  and  had  been  placed 
in  its  toolhouse,  a  mile  or  so  distant  a  few 
hours  before  the  accident  and  were  found 
missing  the  next  morning  by  its  men  having 
the  toolhouse  In  charge.  The  house  had  ap- 
parently been  broken  open  during  the  night. 
Two  suspicious  characters  were  seen,  soon 
after  the  accident  hastening  from  the  vicin- 
ity of  the  accident  toward  Toledo,  who  did 
not  answer  when  accosted  by  farmers  living 
near  by."  The  evidence  on  the  part  of  the 
defendant  upon  this  point  is  the  same  in  this 
case,  and  is  uncontradicted  by  any  evidence 
of  probative  force  on  the  part  of  the  plain- 
tiff. It  is  a  physical  impossibility  tliat  the 
fish  plates,  bolts,  and  nuts  should  have  been 
perfect  if  the  accident  had  happened  In  con- 
sequence of  the  spreading  of  the  rails.  This 
physical  fact  is  not  met  by  any  evidence  In 
this  case.  It  conclusively  rebuts  any  Infer- 
ence that  these  rails  were  forced  apart  by 
the  engine  passing  over  them  on  account  of 
the  rottenness  of  the  ties,  and  therefore  con- 
clusively refutes  any  presumption  that  tbe 
rails  spread.  The  opinion  of  experts  or  of 
men  of  experience  that  where  the  ties  are 
sufficiently  rotten  the  rails  will  spread  is  of 
no  force  in  the  face  of  this  physical  fact  It 
needs  no  expert  testimony  to  convince  any- 
one that  when  ties  are  so  rotten  that  they 
will  not  hold  the  spikes  which  keep  them  In 
place,  the  tendency  of  a  train  passing  over 
will  be  to  ipread  the  rails.  A  significant  fact 
also  appeared  from  the  evidence  in  both  cas- 
es that  poimdlug  was  heard  at  the  place  of 
the  accident  shortly  before  it  occurred,  and 
shortly  before  the  two  men  were  seen  going 
away  from  the  scene. 

For  these  reasons,  I  think  the  Judgment 
should  be  reversed,  and  no  new  trial  order- 
ed. If,  however,  the  majority  of  the  court 
are  of  the  opinion  that  a  case  was  made  for 
submission  to  a  Jury,  I  think  the  case  should 
not  be  reversed  for  the  errors  assigned  by 
the  plaintiff.  The  plaster  cast  of  the  dent, 
wlilch  the  court  refused  to  admit  In  evidence, 
relates  entirely  to  the  liability  of  the  defend- 
ant The  Jury  found  that  the  defendant  was 
negligent  and  therefore  liable.  It  follows 
that  the  exclusion  of  the  plaster  cast  would 
not  have  effected  the  verdict  in  this  regard. 

The  other  error  assigned  relates  to  the 
measure  of  damages.  Plaintiff  showed  tbat 
he  was  48  years  of  age;  that  he  was  unusual- 
ly strong  and  healthy;  that  he  scarcely  ever 
lost  a  day's  work;  and  the  amount  of  wages 
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Iw  wBB  receiving.  He  was  then  asked  to  state 
the  ages  of  his  parents  when  they  died.  The 
court  excluded  thla  testimony  because  It  "en- 
tered the  region  of  mere  speculation."  Eyen 
were  thla  testimony  competent,  to  what  ex- 
tent hla  own  life  and  ability  to  work  would 
be  prolonged  by  the  ages  of  his  father  and 
mother  is  at  least  problematical.  The  life 
tables  are  based  npon  the  actual  experience 
of  men  found  to  be  In  good  health,  and  whose 
lives  have  been  insured  after  examination  by 
pliyslcians.  Plaintiff  was  engaged  in  an  em- 
ployment requiring  good  eyesight  and  phys- 
ical strength  and  endurance.  There  is  no 
evidence  as  to  the  length  of  time  engineers 
are  in  sufficient  health,  vigor,  and  eyesight 
to  perform  the  Important  and  arduous  serv- 
ices required  of  them.  Evidence  of  the  ages 
of  bis  parents,  in  my  Judgment,  is  ef  very 
little  value,  and,  even  if  competent,  its  ex- 
clusion does  not  justify  a  reversal  of  tbe  Judg- 
ment, especially  where  the  plaintiff  recovered 
a  very  substantial  verdict,  and  one  which, 
under  the  evidence,  a  court  is  not  Justified 
In  holding  was  insufficient  in  amount  But  I 
am  not  prepared  to  yield  my  assent  to  its 
competency.  In  my  experience  in  the  prac- 
tice of  the  law  and  upon  the  bench,  I  never 
knew  the  question  to  be  raised  before.  We 
are  cited  to  but  one  case  where  such  a  ques- 
tion was  raised.  Chattanooga  R.  Go.  v.  Clow- 
dis,  SO  Ga.  268,  17  S.  E.  88.  There  is  neither 
discussion  nor'  ruling  in  the  opinion  of  the 
court  The  opinion  simply  states  that  error 
was  asslgrned  In  allowing  "O'Dell,  witness 
for  plalntur,  to  testify,  over  objection  that 
the  evidence  was  irrelevant  and  illegal  and 
tended  Improperly  to  influence  the  Jury,  as 
follows:  'I  don't  know  what  age  his  [de- 
ceased's] father  lived,  but  he  was  very  old 
—a  man  up  in  80  years.' "  The  syllabus  of 
the  case  says,  "There  was  no  error  in  admit- 
ting or  excluding  evidence."  Such  a  deci- 
sion affords  but  little  light  on  the  question. 


TRUAX  v.  HBARTT. 
(Supreme  Court  of  3flchigan.     Dee.  1,  1908.) 

ACTION— NOnCS-BURDBN  OP  PROOP-IN- 
8TRUCTION8. 

1.  Recoupment  being  an  afflrmative  defense, 
the  burden  of  proving  the  facts  relied  on  in  sup- 
port thereof  Is  on  the  one  asserting  It. 

2.  PlalntiS,  who  owned  a  shingle  mill,  agreed 
with  defendant  to  place  it  on  the  letter's  prop- 
er^, and  manufacture  shingles  for  defendant  It 
being  agreed  that  plaintiff  should  employ  a 
night  watchman  to  guard  against  fires,  and 
should  have  the  use  of  a  boiler  and  engine  be- 
longing to  defendant,  and  that  he  would  "leave 
it  In  like  good  condition"  when  the  job  was  com- 
pleted. In  an  action  by  plaintiff  for  the  con- 
tract price  for  making  the  shingles  defendant 
gave  notice  of  recoupment,  in  that  the  sawing 
Bad  not  been  carefully  done;  that  the  engine 
and  boiler  had  been  rendered  unfit  for  use 
through  plaintiff's  negligence,  and  because  the 
night  watchman  had  only  l>een  employed  part 
of  the  time,  whereby  a  fire  occurred  to  the 
damage   of   defendant      The   court   instructed 

1 1  8m  Bridenea,  vol.  20,  Cent.  DI(r.  ii  US,  Ut. 


that  plaintiff  would  be  liable  for  an^  damaj 
the  boiler  and  engine  because  of  failure  to 
ploy  watchman,  but  that  if  the  fire  merelj 
cnrred  as  one  of  the  Inddents  of  a  risky  1 
ness,  plaintiff  would  not  be  liable.  Held, 
the  instruction  was  as  favorable  as  defen 
was  entitled  to  under  bis  notice  of  recoupa 
3.  Where  plaintiff  contracted  to  saw  ■ 
gles  for  defendant,  plaintiff  having  the  ns 
an  engine  and  boiler  belonging  to  defend 
and  the  contract  reqniring>bim  to  restore  t 
in  as  good  condition  as  when  taken,  and  ii 
action  by  plaintiff  for  sawing  the  sbinglet 
fendant  in  bis  notice  of  recoupment  did 
set  up  a  claim  that  the  engine  and  boiler  ' 
not  restored  In  such  condition,  and  the  c 
was  not  tried  on  such  theory,  and  defendi 
request  to  charge  contained  no  allusion  to 
same,  a  contention  on  appeal  that  defen 
was  entitled  to  recoup  damages  on  such  gn 
was  of  no  merit 

Error  to  Circuit  Court,  Tuscola  Got 
Watson  Beach,  Judge. 

Action  by  Lewis  C.  Tmax  against  Wil 
A.  Heartt.  Judgment  for  plaintiff,  and 
fendant  brings  error.    Affirmed. 

F.  S.  Wheat,  for  appellant  Atwood  & 
ver,  for  appellee. 

HOOKER,  C.  J.  The  plaintiff  broaght 
action  to  recover  compensation  for  ea: 
certain  shingles  for  the  defendant  The 
laration  was  upon  the  common  counts, 
a  bill  of  particulars  was  filed.  Neither 
pears  in  the  printed  record,  and  no  qaei 
has  been  raised  making  it  necessary.  F 
ttfTs  claim  was  1108,  and  for  this  sum  be 
given  a  verdict  and  Judgment  A  wr 
notice  of  recoupment  was  filed  with  the 
of  the  general  issue.  This  notice  all 
that  the  shingles  were  sawed  under  a  ^ 
ten  contract  made  between  the  parties 
set  up  in  the  notice.  The  substance  of 
agreement,  so  far  as  It  la  necessary  to  i 
it  for  an  understanding  of  the  question! 
fore  us,  was  as  follows,  namely:  Defen 
had  some  shingle  stock  and  an  engine 
boiler  on  his  property  at  Wahjamega. 
plaintlfl  owned  a  shingle  mill,  whid 
agreed  to-  place  upon  the  defendant's  i 
erty,  and  manufacture  the  shingle  stocl 
workmanlike  manner,  forthwith,  and  wit 
delay.  It  was  further  agreed  that  di 
the  prosecution  of  the  work  he  "should 
employed  a  night  watchman,  to  avoid 
ddents  from  fires."  It  was  also  agreed 
"party  of  the  first  part  la  to  have  the 
of  the  boiler  and  engine  now  In  mill  fr 
or  adjoining,  in  cutting  tbe  shingles, 
agrees  to  leave  it  in  like  good  condition  v 
the  Job  la  completed  as  now,  save  and 
cept  natural  wear  from  proper  use." 
notice  stated  further  that  the  plaintiff 
layed  the  removal  of  his  mill  to  Wahjan 
and  delayed  working  np  the  timber,  coni 
to  tbe  terms  of  tbe  contract,  and  tha- 
did  not  employ  competent  men  as  reqt 
by  the  contract  and  that  the  cutting, 
sorting  and  packing  were  done  "not  caret 
and  savingly;  that  instead  of  restoring 
engine  and  boiler  In  like  good  conditloi 
when  taken,  save  natural  wear  from  pr 
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use.  on  or  abont  February  lat  last  (1902)  said 
engine  and  boiler  have  been  unfit  for  use 
becanae  of  tbe  gross  careleasneea  and  neg- 
ligence of  the  plalntUF";  and  "during  tbe 
prosecution  of  the  work  said  plalntlfC  agreed 
to  employ  a  night  watchman,  to  avoid  ac- 
isldent  from  flre,  etc.,  Instead  of  which,  for 
a  port  of  the  time  only,  was  a  night  watch- 
man so  employed,  because  of  which,  on  or 
about  February  1st  last,  a  fire  occurred,  to 
the  Injury  of  this  defendant";  "because  of 
said  flre,  resulting  from  the  gross  careless- 
ness and  negligence  of  said  plalntUf,  a  large 
amount  of  timber  suitable  for  making  shin- 
gles, as  well  as  manufactured  shingles,  in 
and  about  the  mill  and  mill  premises,  to- 
gether with  the  mill  flame  of  this  defend- 
ant, was  destroyed,  and  wholly  lost  to  this 
defendant."  A  motion  for  new  trial  was 
made  upon  yarlofls  grounds,  and  this  was 
denied,  and  defendant  has  brought  tbe  cause 
to  this  court  by  writ  of  error. 

It  was  conceded  on  the  trial  that  the  In- 
Jury  to  the  engine  and  boiler  amounted  to 
$129,  tbat  being  the  cost  of  repairs.    It  was 
contended  on  the  motion  for  new  trial  and 
npon  tbe  hearing  that  plaintiff  was  charge- 
able with  this  Item  under  the  express  pro- 
visions of  the  contract,  and  that  the  Jury 
should  have  been  so  directed.    It  was  also 
shown  that  no  night  watchman  was  kept  up- 
on the  premises,  except  that  plaintiff's  fire- 
man sometimes  slept  there  nights,  and  had 
done   80  regularly  for  a  week   before   the 
flre;  that  when  the  contract  was  executed 
plaintiff  said:    "This  is  the  kind  of  a  night 
watchman  I  propose  to  have.    My  fireman 
says  that  he  will  sleep  in  the  mill  nights,  in 
a   small   house   near  the  boiler."    "I   said. 
That's  the  kind  of  a  night  watchman  I  pro- 
pose to  have,' "  and  that  defendant  made  no 
objection.    On  the  occasion  of  the  fire  the 
fireman  left  for  supper  at  25  minutes  past  6, 
and  the  alarm  was  given  about  20  minutes 
bef<H«  7,  the  same  evening.    Counsel  claim 
that  the  failure  to  keep  a  night  watchman 
was  a  breach  of  the  contract,  «atitllng  plain- 
tiff  to   recoup  damages  to   the   engine  and 
boiler.   In  his  charge,  which  appears  to  have 
treated  the  case  npon  some  of  its  points  as 
one  of  negligence,  the  court  said  that  the 
plaintiff  would  be  entitled  to  a  verdict  for 
S108,   onless  defendant  showed  a   right  to 
damages,  and  that  the  "burden  Is  npon  the 
defendant  to  show  by  a  preponderance  of  the 
evidence  that  he  has  sustained  them."   Eh-ror 
Is  assigned  upon  this.    He  left  the  question 
of  damages  arising  from  delay  to  the  Jury, 
and  there  is  no  occasion  to  discuss  that  sub- 
ject   Beferrlng  to  the  ffre,  he  said:    "Tbe 
other  item  of  claimed  damages  is  that  tbe 
mill  burned.    There  is  no  dispute  here  but 
that  he  owned  the  engine  and  boiler,  and 
the  claim  la  that  by  reason  of  the  fire  this 
engine  and  boiler  were   damaged.     He  has 
put  before  you  testimony  which  he  claims  to 
have  been  the  items  constituting  that  dam- 
age—what It  would  cost  to  repair  the  en- 


gine and  boiler.  It  does  not  follow,  simply 
because  he  sustained  that  loss,  that  the  plain- 
tiff is  responsible  for  it  But  the  claim  is 
made  upon  the  theory  that  {he  fire  whicL 
caused  the  loss  was  a  negligent  fire.  The  con- 
tract calls  for  a  night  watchman  to  be  em- 
ployed by  Mr.  Truax.  The  claim  of  Mr. 
Truax  is  that  by  reason  of  negligence  in  that 
respect  the  fire  occurred;  occurred  from,  and 
can  be  directly  traceable  to,  a  breach  of  the 
contract  in  that  respect— the  nonemployment 
of  a  night  watchman.  Ton  have  heard  the 
testimony  as  to  the  time  when  the  fire  oc- 
curred, and  the  manner  In  which  it  occurred, 
so  far  as  it  Is  known.  I  will  say  to  you, 
in  the  first  place,  that  a  fire  occurring  in  this 
way—  We  all  know,  from  the  character  of 
tbe  work,  the  character  of  the  machinery, 
and  the  work  being  done,  and  all  that,  that 
there  Is  danger  attending  the  working  of  a 
shingle  mill,  and  that  there  are  probabilities 
of  flre  occurring,  and,  to  guard  against  this, 
this  clause  was  put  in  the  contract.  But 
at  the  same  time  we  know  that  even  with 
night  wat(dimen  and  everything  properly 
guarded,  that  a  flre  might  take  place  for 
which  no  one  would  be  particularly  responsi- 
ble. From  the  character  of  the  business  it 
is  one  of  the  risks,  and  I  say  to  yon  there 
is  not  very  much  testimony  here  as  to  the 
origin  of  tbe  fire;  but  it  Is  your  duty  to  pass 
on  that  question,  and  if  the  testimony,  by 
the  preponderance  of  the  testimony,  con- 
vinces you  that  the  neglect  to  employ  a  night 
watchman  resulted  in  this  fire,  that  the  fire 
was  an  act  of  carelessness  which  might  have 
been  guarded  against  by  the  employment  of 
a  night  watchman,  why  it  would  be  a  breach 
of  this  contract,  and  Mr.  Heartt  would  be 
entitied  to  recoup  the  damages  which  he 
sustained  to  this  mill.  But,  as  I  say  to  you, 
tbe  burden  was  upon  the  defendant  to  trace 
this  flre  by  some  testimony— by  some  evi- 
dence—which preponderates  In  your  mind,  in 
favor  of  a  theory  of  a  negligent  flre,  before 
he  can  recover  under  that  claim.  If  the  fire 
was  negligent,  I  say  to  you  that  this  would 
be  a  breach  of  this  contract  If  the  fire  oc- 
curred as  one  of  the  incidents  of  a  risky 
business,  tbe  plaintiff  would  not  be  charge- 
able with  the  loss.  If  you  find  that  Mr. 
Heartt  has  sustained  damages  under  these 
claims,  then  you  will  compute  the  amount 
of  those  damages,  and  set  it  off  against  the 
claim  of  the  plaintiff  here  for  I10S.67,  and 
render  a  Judgment  for  tbe  plaintiff  for  the 
balance.  If  they  exceed  the  claim  of  the 
plaintiff— If  those  damages.  In  your  mind, 
when  you  have  settied  them,  exceed  the  claim 
of  the  plaintiff— then  you  will  render  a  ver- 
dict for  the  difference  in  favor  of  the  defend- 
ant" It  is  now  claimed  that  this  charge 
was  erroneous  In  limiting  the  right  to  re- 
cover damages  by  what  was  said  about  neg- 
ligence and  In  wbat  was  said  regarding  plain- 
tiff's own  liability  If  the  fire  occurred  as  one 
of  the  incidents  of  a  risky  business,  and  not 
from  negligence  in  plaintiff's  failure  to  em- 
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ploy  a  nlgbt  watcbmao.  Clrcoit  Court  Rule 
No.  7  requires  notice  of  an  aflBrmatlve  de- 
fense. Recoupment  Is  such,  and  the  learned 
circuit  Judge  was  clearly  right  In  saying  that 
tbe  burden  of  'proving  it  was  upon  tbe  de- 
fendant Again,  the  plaintifF  was  not  bound 
to  meet  any  afflrmative  defense  not  set  up  in 
sucb  a  way  as  to  fairly  apprise  blm  of  it. 
Tbe  notice  in  tbla  case  sbows  a  claim  based 
upon  a  breacb  of  contract  for  damages  in 
the  manufacture  of  tbe  shingles,  and  this 
was  submitted  to  tbe  Jury.  Tbe  same  may 
be  said  of  bis  failure  to  employ  a  nlg^t 
watchman;  and  the  court  instructed  the  Jury 
that,  if  tbe  fire  was  due  to  tbe  plaintifTi 
negligence  to  employ  a  night  watchman,  de- 
fendant would  be  entitled  to  damages  for  In- 
Jury  to  tbe  engine  and  boiler,  and  this  was 
as  favorable  instructions  upon  that  subject 
as  tbe  defendant  bad  a  right  to  expect  To 
tbe  claim  that  the  failure  to  restore  the  boiler 
and  engine  in  tbe  condition  required  by  tbe 
contract  entitled  defendant  to  recoup  dam- 
ages, a  sufficient  answer  is  found  in  tbe  fact 
that  the  notice  contains  no  such  claim.  More- 
over, tbe  case  was  not  tried  upon  such  a  the- 
ory, and  defendant's  requests  contain  no  al- 
lusion to  it  Tbe  court  tried  tbe  case  and 
charged  the  Jury  In  exact  accordance  vrith 
tbe  notice,  and.  liaving  done  so,  be  properly 
denied  the  motion  for  new  trial.  We  fail  to 
discover  anything  to  indicate  that  tbe  present 
claim  was  In  any  way  made  upon  tbe  trial. 

The  Judgment  is  affirmed.    Tbe  other  Joa- 
tices  concurred. 


BROWN  T.  BROWN. 
(Supreme  Ooort  of  MIcIiigan.     Dee.  1,  1908.) 

DIVORCB— ALIMONY— MAINTENANCE    OP   CHUi- 
DRBN— BNPORCBMBNT  BY  CONTEMPT. 

1.  Comp.  Laws,  S  10,881,  snbd.  8,  ^Mrovided 
for  imprisonment  for  contempt  for  nonpayment 
of  money  ordered  by  the  court  to  be  paid.  In 
cases  where  execution  could  not  Issue,  and  for 
any  otber  disobedience  to  orders  of  court.  Sec- 
tion 8641  authorized  execution  for  alimony. 
Pub.  Acts  1889,  p.  880,  No.  280,  amended  sec- 
tion 10,891  by  inserting  a  provision  allowing 
Imprisonment  for  nonpayment  of  alimony. 
Comp.  Laws,  U  8638,  8640,  8641,  provide  for 
alimony  and  allowances  to  the  wife  tor  the  edu- 
cation and  support  of  minor  children,  under 
which  statutes  allowances  for  children  have 
been  treated  and  spoken  of  as  alimony.  Beld, 
that  the  word  "alimony"  in  Laws  1899,  Act 
No.  230,  was  intended  to  include  allowances  for 
the  support  and  education  of  children,  and  an 
order  for  such  allowances  is  enforceable  by  con- 
tempt proceedings. 

Certiorari  to  Circuit  Court  Macomb  Coun- 
ty;  James  G.  Tucker,  Judge. 

Suit  for  divorce  by  Lucy  M.  Brown  against 
Calvin  S.  Brown,  in  which  a  decree  was  ren- 
dered for  complainant  providing  for  payment 
by  defendant  of  an  allowance  for  tbe  mainte- 
nance of  tbe  infant  child  of  the  parties.  On 
certiorari  to  review  an  order  of  the  circuit 
Judge  in  habeas  corpus  proceedings  releasing 
defendant  from  imprisonment  for  contempt 


for  refusal  to  pay  allowances  under  the 
cree.    Reversed. 

Jno.  E.  Nolan  (Wm.  O.  Oage,  of  oonn 
for  appellant  Silas  B.  Spier  and  Robei 
Bldredge,  for  appellee. 

HOOKER,  0.  J.  A  decree  of  dlTorce 
granted  to  the  complainant  Lucy  H.  Bn 
containing  the  provision  that  the  defenc 
Calvin  S.  Brown,  pay  to  her,  for  the  «ui 
and  maintenance  of  their  Infant  child,  w 
custody  was  by  said  decree  given  to 
the  sum  of  ^  per  month  from  the  tlni 
the  enrollment  of  tbe  decree  to  April  18,  : 
and  $8  per  month  thereafter  to  April  18, : 
The  defendant  lias  not  paid  any  portio 
tbe  sum  so  allowed  to  the  complainant 
November  4,  1902,  she  caused  to  be  8C 
upon  tbe  defendant  a  certlfled  copy  ol 
decree,  together  with  a  written  demand 
on  blm  to  pay  to  her  the  money  due  u 
said  decree  for  the  support  and  malnten 
of  said  child.  Earl  W.  Brown.  Said  dei 
not  having  been  complied  with,  she  fll 
petition  for  an  attachment  to  enforce 
pliance  with  tbe  decree.  Upon  return  < 
order  to  show  cause  a  hearing  was  had, 
the  defendant  was  adjudged  guilty  of 
tempt  in  failing  to  pay  in  accordance 
tbe  decree,  and  It  was  ordered  that  h 
committed  to  tbe  county  Jail,  and  there 
fined  until  he  should  pay  tbe  money  due 
on  January  26,  1903,  a  precept  was  is 
and  he  was  taken  into  custody.  On  Jar 
31st  a  writ  of  habeas  corpus  was  all 
by  tbe  circuit  Judge  of  St  Clair  co 
and  a  bearing  was  had  on  February  71 
which  time  a  motion  to  quash  the  writ 
made.  This  was  before  Judge  Law,  si 
at  Mt  Olemens,  and  It  was  imderstood 
Judge  Tucker,  who  sat  with  blm,  shoal 
with  blm  In  the  determination  of  the 
Subsequently  Judge  Law  notified  counsel 
be  considered  tliat  tbe  matter  was  oi 
be  determined  by  Judge  Tucker,  tbe  res 
Judge  of  the  circuit  and  on  March  31, 
Judge  Tucker  made  an  order  releasini 
defendant  from  custody.  Tbe  cause 
brought  to  this  court  by  writ  of  certl 
Tbe  Important  question  in  the  case  Is  w 
er  tbe  decree  for  payment  of  money  f o 
support  and  maintenance  of  tbe  infant 
be  lawfully  enforced  through  Imprison 
for  contempt,  and  this  must  depend 
Act  No.  230,  p.  360,  of  the  Public  Ac 
1889,  which  is  amendatory  to  Comp.  1 
{  10,891.  Subdivision  3  of  section  10,£ 
as  follows:  "Parties  to  suits,  attorneys, 
seilors,  solicitors,  and  all  other  person: 
the  non-payment  of  any  sum  of  mone 
dered  by  sucb  court  to  be  paid,  in 
where  by  law  execution  cannot  be  aw 
for  the  collection  of  such  sum;  and  fO: 
other  disobedience  to  any  lawful  orde: 
cree  or  process  of  such  court"  TJndei 
statute  it  was  held  that  contempt  pn 
Ings  were  not  permissible  as  a  meai 
enforcing  a  final  decree  for  alimony, 
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mnch  aM  azecatloii  could  be  lawfully  obtained 
to  enforce  It  See  Comp.  L«ws,  S  8641; 
Haluea  v.  Haines,  36  Mich.  138;  North  v. 
Nortb,  38  Mlcb.  67;  Swartbont  t.  Lncaa,  102 
AUcb.  484,  60  N.  W.  873.  In  1888  BubdlTielon 
3  of  section  10,881  was  amended  to  read  as 
follows:  "Parties  to  suits,  attorneys,  coun- 
sellors, solicitors,  and  all  other  persons,  for 
the  non-payment  of  any  sum  of  money,  or- 
dered by  such  court  to  be  paid.  In  cases 
where  by  law  execution  cannot  be  awarded 
for  the  collection  of  such  sum;  the  disobed- 
ience of  (or)  refusal  to  comply  with  any  order 
of  sucb  court  for  the  payment  of  alimony, 
either  permanent  or  temporary,  made  in  any 
suit  for  divorce;  and  any  other  diobedlence 
to  any  lawful  order,  decree  or  process  of  such 
court"  If  this  provision  in  the  decree  can 
be  called  a  provision  for  alimony,  or  If  the 
case  falls  within  the  last  clause— L  e.,  "any 
other  disobedience  to  any  lawful  order,  de- 
cree or  process  of  such  court"— the  procedure 
in  the  case  was  lawful,  and  the  defendant 
should  not  have  been  discharged.  The  gist 
of  petitioner's  contention  is  that  an  order 
providing  for  the  maintenance  of  children 
does  not  fall  within  the  term  "alimony." 
The  common-law  definition  given  by  law 
writers  of  the  term  "alimony,"  is  perhaps  not 
broad  enough  to  include  suit  money  or  provi- 
sion for  Infant  children  of  the  parties  to  a 
divorce.  See  1  Bisb.  on  Mar.  and  Div.  H 
1385,  1386;  2  Blsh.  on  Mar.  and  Div.  §  828 
et  seq.;  1  A.  &  B.  Ency.  of  Law  (2d  Ed.) 
92  et  seq.;  Taylor  v.  Taylor,  93  N.  C.  418,  53 
Ab>.  Rep.  460.  These  authors  state,  how- 
ever, that  some  of  the  statutes  and  decisions 
give  a  broader  meaning  to  the  terms.  2 
Bish.  Mar.  and  Div.  and  ^ep.  H  829,  835,  907, 
1020,  1213;  1  A.  &  B.  Ency.  of  Law,  p.  92; 
9  A.  A  B5.  Ency.  of  Law,  pp.  862,  863;  Whlel- 
aon  V.  Whleldon,  2  Swab.  &  T.  388;  Rich- 
mond V.  Richmond,  2  N.  J.  Eq.  90.  Our  stat- 
utes bearing  upon  this  subject  are  as  fol- 
lows: 

"(SC38)  Sec.  23.  Upon  every  divorce  from 
the  bonds  of  matrimony  for  any  cause  except 
that  of  adultery  committed  by  the  wife,  and 
also  upon  every  divorce  from  bed  and  board 
for  any  cause,  if  the  estate  and  effects  award- 
ed to  the  wife  shall  be  insufficient  for  the 
atiitable  support  and  maintenance  of  herself 
and  such  children  of  the  marriage  as  shall  be 
committed  to  her  <ftire  and  custody,  the  court 
may  further  decree  to  her  such  part  of  the 
personal  estate  of  the  husband  and  such  ali- 
mony out  of  his  estate  real  and  personal,  to 
be  paid  to  her  in  gross  or  otherwise  as  It 
shall  deem  just  and  reasonable,  having  re- 
gard to  the  ability  of  the  husband  and  the 
character  and  situation  of  the  parties,  and 
all  the  other  circumstances  of  the  case." 

"(8640)  Sec.  27.  In  all  cases  where  ali- 
mony or  allowance  for  the  support  and  edu- 
cation of  minor  children  shall  be  decreed  to 
the  wife,  the  amount  thereof  shall  constitute 
t  lien  upon  such  of  the  real  and  personal 
estate  of  the  hnsband  as  the  court  by  its 


decree  shall  direct,  and  In  default  of  pay- 
ment of  the  amount  so  decreed  the  court 
may  decree  the  sale  of  the  property  against 
which  such  lien  is  decreed  in  the  same  man- 
ner and  upon  like  notice  as  in  suits  for  the 
foreclosure  of  mortgage  liens;  or  the  court 
may  award  execution  for  the  collection  of 
the  same,  or  the  court  may  sequester  the 
real  and  personal  estate  of  the  husband  and 
may  appoint  a  receiver  thereof,  and  cause 
such  personal  estate  and  the  rents  and  prof- 
its of  such  real  estate  to  be  applied  to  the 
payment  thereof,  or  the  court  in  lieu  of  a 
money  allowance  may  decree  such  a  division 
between  the  husband  and  wife  of  the  real 
and  personal  estate  of  the  husband  or  of 
the  husband  and  wife  by  joint  ownership  or 
right  as  he  shall  deem  to  be  equitable  and 
just 

"(8641)  Sec  28.  After  a  decree  for  ali- 
mony or  other  allowance,  for  the  wife  and 
children,  or  either  of  them,  and  also  after 
a  decree  for  the  appointment  of  trustees,  to 
receive  and  hold  any  property  for  the  use 
of  the  wife  or  children  as  before  provided, 
the  court  may,  from  time  to  time,  on  the 
petition  of  either  of  the  parties,  revise  and 
alter  such  decree,  respecting  the  amount  of 
such  alimony  or  allowance  and  the  payment 
thereof,  and  also  respecting  the  appropria- 
tion and  payment  of  the  principal  and  in- 
come of  the  property  so  held  in  trust,  and 
may  make  any  decree  respecting  any  of  the 
said  matters  which  such  court  might  have 
made  In  the  original  suit" 

An  examination  of  those  statutes  I'eads  us 
to  believe  that  the  Legislature  intended  to 
provide  relief  of  two  kinds,  viz.:  (a)  An  al- 
lowance of  specific  property;  (b)  a  sum  to 
be  paid  to  the  wife  by  the  husband  for  the 
support  of  the  wife  and  such  children  as 
should  be  placed  in  her  custody,  and  that 
this  latter  sum,  which  the  statute  contem- 
plates is  to  be  paid  to  her  from  his  estate 
for  her  own  or  the  children's  support  'oi' 
both,  is  called  "alimony"  in  the  statute.  Sev- 
eral of  our  dedsons  seem  to  have  so  treated 
It  Thus,  in  Svrtney  v.  Swlney,  107  Mich. 
460,  65  N.  W.  287,  Mr.  Justice  Montgomery 
used  the  following  language:  "As  to  the  ques- 
tion of  alimony.  It  appears  that  the  com- 
plainant herself  is  possessed  of  $3,500,  and 
that  the  defendant  Is  worth  $5,500.  The 
court  below  was  of  the  opinion  that,  in  view 
of  the  fact  that  the  custody  of  the  only  de- 
pendent child  of  the  parties  was  accorded  to 
complainant,  an  allowance  of  $1,000  should 
be  made  for  her  support  and  maintenance. 
We  are  satisfied  that  this  conclusion  was 
not  Inequitable,  but  under  section  6245  of 
2  Howell's  Annotated  Statutes,  the  award 
in  such  cases  should  be  made  to  the  wife, 
and  we  find  no  authority  for  making  an  al- 
lowance to  a  child  or  its  guardian.  The  de- 
cree will  be  modified,  and  the  sum  of  $1,000 
will  be  awarded  to  complainant  in  full  for 
alimony,  and,  as  so  modified,  the  decree  will 
stand  affirmed,  with  costs."    Again,  in  Olick 
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T.  GUck,  110  Mich.  304,  68  N.  W.  153,  the 
late  Mr.  Juatlce  Long  spoke  as  follows  of 
an  order  for  maintenance  of  a  child,  viz.: 
"The  Uen  was  declared  December  30,  1893, 
principally  to  secure  payment  of  alimony 
for  the  maintenance  of  an  Infant  child  of  the 
parties,  about  four  years  of  age.  The  de- 
cree required  Albert  to  pay  to  complainant 
the  sum  of  $20  eVery  three  months  for  the 
support,  care,  and  education  of  the  child  un- 
til It  arrived  at  the  age  of  12  years,  giving 
its  custody  to  the  complainant"  In  Judd 
T.  Judd,  125  Mich.  228,  84  N.  W.  134,  Mr. 
Justice  Moore  said:  "The  decree,  in  addition 
to  other  things,  provided  for  the  payment 
by  defendant  to  complainant  of  |75  on  the 
Ist  day  of  each  month  for  permanent  ali- 
mony for  the  support  of  the  complainant  and 
the  child."  A  petition  for  an  attachment 
was  dismissed,  but  this  decision  was  revers- 
ed. The  question  now  raised  was  not  dis- 
cussed, but  it  was  necessarily  involved  in 
the  cnse;  and,  while  it  may  be  that  it  is 
not  otherwise  adjudicated  by  any  of  the  cases 
cited,  they  serve  to  show  the  interpretation 
placed  npon  the  statute,  and  we  think  it  a 
correct  one.  There  is  as  much  necessity  for 
stringent  measures  to  compel  the  support  of 
helpless  children  as  there  can  be  for  that 
of  the  divorced  wife,  and,  whether  or  not 
she  is  entitled  to  share  such  provision,  the 
fact  that  it  is  payable  to  her,  and  Is  ap- 
parently called  alimony,  and  relieves  her 
from  a  burden  of  supporting  her  children, 
which  the  law  places  upon  her  under  some 
circumstances,  make  it  reasonable  to  believe 
that  in  amending  section  10,801  the  Legis- 
lature 80  construed  these  statutes,  and  used 
the  word  "alimony." 

It  is  unnecessary  to  pass  upon  other  ques- 
tions discussed.  It  follows  that  the  court 
was  in  error  In  ordering  petitioner's  dis- 
cbarge. The  writ  of  habeas  corpus  is  dis- 
missed, and  the  defendant  is  remanded  to 
the  custody  of  the  law,  under  the  precept 
Issued  in  the  contempt  proceedings,  to  be 
dealt  with  according  to  law.  The  appellant 
is  entitled  to  costs  against  the  petitioner. 
The  other  Justices  concurred. 


HOVBY  ▼.  OkAND  TRUNK  WESTERN 
RY.  CO. 

(Supreme  Court  of  Michigan.    Dec.  1,  1903.) 

TITLB  TO  CROPS-BVIDBNCB— ASSIONMBNT. 

1.  Notwithstanding  evidence  that  the  crops 
were  grown  on  land,  title  to  which  was  in 
plaintiffs  parents  as  long  as  they  lived,  with 
remainder  to  him,  and  that  they  made  a  lease  of 
the  land  to  W.,  nnder  which  he  went  into  pos- 
session, and  was  to  work  it  on  shares,  there  is 
sufficient  evidence  that  plaintiff  owned  a  half 
interest  in  the  crops  at  the  time  they  were  in- 
jured by  defendant;  he  testifying  that  at  that 
time  he  was  in  possession  and  occupancy  of  the 
farm,  and  that  he  had  crops  growing  thereon,  W. 
having  a  half  share;  and  he.  In  describing  the 
damaged  crops,  repeatedly  referring  to  them  as 
his. 


2.  Plaintiff,  in   suing  for  damages  ta 
need  not  allege  an  assignment  thereof 
where  he  had  an  interest  in  the  oops 
the  injury. 

3.  An  assignment  of  "all  damagea  m 
sustained  on  account  of  flooding"  on  a 
date  on  certain  land  is  a  sufficient  assij 
of  the  cause  of  action  for  damages. 

Errw  to  Circuit  Court,  Shiawassee  C 
Steams  F.  Smith,  Judge. 

Action  by  Eben  Hovey  against  the 
Trunk   Western   Railway   Company. 
ment  for  plalntltt.    Defendant  brings 
Affirmed. 

E.  W.  Meddaugh  (L.  C.  Stanley,  of 
sel),  for  appellant  Watson  &  Chapmi 
appellee. 

CARPENTER,  J.  In  his  declaration, 
tiff  avers  that  on  Joly  2,  1902,  certain 
ing  crops  belonging  to  him  and  one 
Woodthorp,  situated  on  the  west  96  a< 
the  southwest  quarter  of  section  14,  ^ 
township,  Shiawassee  county,  woe,  tl 
defendant's  negligence,  flooded  by  wat 
damaged,  and  that  Woodthorp  assign 
claim  to  plaintUT.  The  issue  was  sub 
to  a  Jury,  who  rendered  a  verdict  in 
tiers  favor.  Defendant  seeks  a  revei 
that  Judgment  on  the  ground  tliat  thei 
no  evidence  that  plalntltt  owned  an  ii 
in  those  crops,  and  that  the  asslgnm 
Woodthorp  was  insufficient  to  transf 
cause  of  action. 

1.  Was  there  any  evidence  that  pi 
owned  an  int«%8t  in  these  crops?  Tt 
timony  proves  that  the  title  to  the  lan£ 
which  these  crops  were  raised  beloni 
the  father  and  mother  of  plaintiff  as  1< 
either  should  live;  that  on  the  death 
survivor  It  vested  -in  plaintifC;  that  t 
ther  and  mother  made  a  lease  to  Wood 
presumably  prior  to  January  1,  1902, 
which  the  latter  was  to  work  the  fai 
shares,  and  under  which  he  enteret 
possession.  If  this  were  all  that  the 
showed,  the  conclusion  would  follow  th 
crops  belonged  to  plaintiff's  father  and 
er  and  Woodthorp.  But  this  Is  not  al 
the  record  shows.  We  quote  from  the 
tiffs  testimony:  "Q.  Who  was  in  poss 
and  occupancy  of  that  farm  last  spring, 
to  the  month  of  June  and  July,  19Q2T 
was.  Q.  Did  you  have  any  crops  gr 
there?  A.  I  did.  AWn  yToodthorp,  t 
had  half  share."  Witness  then  descrlb 
damaged  crops  in  detail,  referring  to 
repeatedly  as  his.  The  fact  that  plal 
father  and  mother  owned  the  land  and  1 
it  did  not  prevent  their  transferrin 
crops  to  the  plaintiff.  If  his  testlmonj 
be  believed— and  its  credibility  was  ti 
Jury— we  are  bound  to  assume  that  in 
way  plaintiff  acquired  his  parents'  in 
in  the  growing  crops,  and  acquired  ii 
before  the  crops  were  damaged  by  tl 
fendant.  The  objection  urged  by  defen 
counsel  that  there  can  be  no  recovei 
cause  there  was  no  averment  of  an  a 
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inent  to  plaintiff  from  hla  father  and  mother 
U  not  well  taken.  According  to  plaintUTa 
testimony,  he  owned  an  Interest  In  these 
crops  at  the  time  they  were  damaged.  The 
cause  of  action  was  therefore  his  when  It 
arose.  There  was  therefore  no  assignment, 
and  c!onseqnentIy  no  reason  for  averring  It 

2.  Was  there  snfflclefit  evidence  of  an  as- 
signment to  plaintiff  of  the  cause  of  action 
of  Wood  thorp?  That  assignment  was  in 
writing,  and  reads  as  follows:  "For  a  valu- 
able consideration,  I  hereby  sell,  assign  and 
set  over  to  Eben  Hovey  all  damage  which  I 
sustained  on  account  of  flooding  on  the  sec- 
ond day  of  July,  1902,  on  south  side  of 
Grand  Trunk  Western  Railroad,  on  the  west 
ninety-six  acres  of  southwest  quarter  of  sec- 
tion fotirteen.  In  the  township  of  Vernon, 
Shiawassee  county,  Michigan."  It  Is  object- 
ed that  this  assignment  Is  too  Indefinite  to 
transfer  anything;  that  no  right  of  action  la 
mentioned.  We  think  this  objection  not  well 
taken.  The  assignment,  though  inartificlally 
drawn,  clearly  shows  the  Intent  of  the  as- 
signor to  transfer  to  plaintiff  his  right  of 
action  for  all  damages  sustained  on  account 
of  the  flooding  under  consideration. 

It  results,  therefore,  that  the  Judgment  of 
the  trial  court  must  be  affirmed,  with  costs. 
The  other  Justices  concurred. 


UONTMORBNOY  COUNTY  t.  PUTNAM 
et  al. 

(Supreme  Court  of  Michigan.    Dec.  1,  1903.) 

COUNTIKS  —  TREASURBRa  —  SHTTUMKNTB  — 
CRBDIT8  —  EVIDBNCBl— SUFrtCIBNCY-CREDI- 
BILITT— WRONGFUL  SALE  BY  TRBA8URER— 
INDIVIDUAL  LIABILITT— APPEAL— ENTRY  OF 
JUDOMBNT. 

1.  Where  a  county  treasnrer  1«  credited  with 
an  amount  owed  by  the  county  to  the  state, 
which  he  paid  the  Auditor  General,  not  In  cash, 
bat  in  a  receipt  for  a  like  amount  owed  by  the 
state  to  the  county,  he  should  also  be  charged 
with  the  amount  similarly  transferred  to  the 
county,  and  evidenced  by  the  receipt  of  the  Au- 
ditor General. 

2.  Settlements  of  a  county  treasurer  with  the 
county  cease  to  afford  prima  facie  evidence  of 
the  correctness  of  charges  made  therein,  when 
the  undisputed  evidence  shows  them  to  be  in- 
correct. 

S.  Failure  of  a  county  treasurer  to  prodnco 
checks  drawn  by  him  on  the  bank  In  which  the 
county  funds  were  kept,  or  to  account  for  their 
Donprodnction,  does  not  destroy  his  testimony 
as  to  the  ctedita  to  which  he  is  entitled,  but  the 
credibility  thereof  is  for  the  jury. 

4.  In  an  action  against  a  county  treasnrer  to 
recover  a  balance  due  the  county,  testimony 
that  the  treasurer  deposited  in  the  bank  all 
money  received  by  him  except  small  sums  prop- 
erly disbursed  in  the  office,  and  that  he  never 
misapiwopriated  or  lost  any  money  of  the  coun- 
ty, while  Buffldent  to  establish  that  moneys  re- 
Mved  by  the  treasurer  were  properly  disbursed, 
is  fauaffldent  to  warrant  the  inference  that  he 
disbursed  t<x  the  county  money  properly  charge- 
ible  to  him,  which  never  came  into  his  hands. 

5.  A  county  treasnrer  is  responsible  for  the 
price  of  lands  sold  by  him  at  private  sale  on 
credit,  for  which  the  purchaser  never  paid. 


6.  The  Supreme  Court,  on  reversing  a  Judg- 
ment for  insufficiency  of  the  evidence  to  sus- 
tain the  verdict,  cannot  enter  Judgment  tor  ap- 
pellant. 

Error  to  Circuit  Court,  Otsego  County: 
Frank  Shepherd,  Judge. 

Action  by  the  county  of  Montmorency 
against  Edward  J.  Putnam  and  others. 
Oniere  was  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

See  81  N.  W.  673;   86  N.  W.  898. 

James  Francis,  for  appellant  T.  A.  B.  & 
J.  C.  Weadock,  for  appellees. 

CARPENTER,  J.  Defendant  Putnam  was 
treasurer  of  the  plaintiff  county  for  the  years 
1883  and  1891.  This  suit  Is  brought  against 
him  and  his  codefendants,  who  are  surettes 
on  his  official  bond,  to  recover  a  balance 
which  it  is  claimed  he  never  accounted  for. 
This  is  the  third  time  the  case  has  been  be- 
fore this  court  It  will  be  found  reported 
In  122  Mich.  681,  81  N.  W.  673,  and  127  Mich. 
36,  86  N.  W.  398.  The  first  trial  resulted  In 
a  Judgment  for  plaintiff  for  over  $4,000. 
This  Judgment  was  reversed  because  de- 
fendants' counsel  was  not  permitted  to  argue 
to  the  Jury  that  the  settlements  hereafter 
referred  to  between  the  parties  to  this  suit 
afforded  prima  facie  evidence  of  the  true 
condition  of  the  account  The  second  trial 
resulted  in  a  verdict  In  favor  of  the  plaintiff 
for  11,044.  Plaintiff  sued  out  a  writ  of 
error,  and  this  court  reversed  the  Judgment 
on  the  ground  that  according  to  the  weight 
of  the  testimony,  plaintiff  was  entitled  to  a 
larger  verdict  The  case  has  been  tried  the 
third  time,  and  resulted  In  a  verdict  for  de- 
fendants of  no  cause  of  action.  Plaintiff  asks 
a  reversal  of  that  Judgment  on  the  ground 
that  under  the  undisputed  testimony  it  was 
entitled  to  a  verdict  and,  if  not  that  the 
verdict  should  be  set  aside  as  against  the 
weight  of  the  evidence. 

The  determination  of  this  question  re- 
quires us  to  consider  the  testimony.  During 
defendant  Putnam's  term  of  office  he  made 
two  settlements  with  plaintiff — one  In  Octo- 
ber, 1893,  and  another  In  October,  1894.  He 
mad6  another  In  January,  1895,  after  his 
term  of  office  expired.  In  1897  he  paid  plain- 
tiff 194.66  on  the  claim  that  a  subsequent 
investigation  had  shown  a  shortage  of  that 
amount  In  his  accounts.  According  to  the- 
settlements,  Putnam  was  charged  with  and 
accounted  for  $62,118.82,  not  including  the 
$84.66  paid  in  1897.  The  testimony  of  the 
plaintiff  in  this  case  strongly  tends  to  prove 
that  defendant  Putnam  should  have  been 
charged  with  $68,991.33  and  credited  with 
$63,795.99.  The  difference  between  the  ag- 
gregate of  the  treasurer's  credits,  as  stated 
In  the  settlement  and  as  established  by 
plaintiff,  is  due  to  the  fact  that  as  hereto- 
fore stated,  he  paid  $94.65  In  1897,  and  there 
was  omitted  from  bis  credit  a  payment  made 
by  him  to  the  Auditor  General  of  $1,582.62. 
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The  difference  of  16,872.51,  between  |68,- 
991.33  (the  amount  plaintiff  clabna  defendant 
Putnam  to  be  chargeable  with)  and  $62,- 
118.82  (the  amoont  with  which  he  waa  char- 
ged  in  settlement),  is  due  to  the  fact  that  the 
treasurer  was  not  charged  in  the  settlement 
with  various  Items  with  which  he  was  Justly 
chargeable,  amounting  to  $6,876.00,  and  was 
improperly  charged  with  $3.58.  The  evi- 
dence of  these  items,  so  aggregating  $6,- 
876.09,  consists  of  written  receipts  and  ac- 
knowledgments made  by  plaintiff,  and  of 
records  made  by  him.  To  illustrate,  the 
largest  of  these  items,  viz.,  $3,406.35,  pay- 
ments made  by  the  Auditor  General,  is 
proved  by  producing  receipts  signed  by 
plaintiff  for  an  amount  aggregating  $5,- 
219.11,  of  which  amount  only  $1,812.76  was 
charged  in  the  settlement.  There  la  nothing 
in  the  testimony  of  defendants  in  this  case 
which  indicates  that  these  Items  or  any  of 
them,  were  not  proper  charges.  On  the  con- 
trary, their  testimony  Indicates  that  they 
were.  In  making  this  statement  we  do  not 
overlook  the  fact  that  of  the  amount  of  $6,- 
212.11,  paid  defendant  Putnam  by  the  Audi- 
tor General,  he  actually  received  in  cash  only 
$995.58,  and  that  the  balance,  $4,223.58,  rep- 
resents, not  cash  paid  by  the  Auditor  Gen- 
eral to  the  county  treasurer,  but  cash  with- 
held by  the  treasurer  in  his  settlement  with 
the  Auditor  General.  The  fact  was  that 
the  state  owed  the  county  this  $4,223.58  for 
county  taxes  collected  by  the  state,  and  the 
county  owed  the  state  a  like  amount  for 
state  taxes  collected  by  the  county.  In  ad- 
Justing  this  account,  instead  of  exchanging 
cash  or  checks,  the  county  treasurer  and  Au- 
ditor (General  exchanged  receipts,  so  that 
both  the  state  and  the  county  received  credit 
for  this  amount  It  is  a  complete  answer  to 
any  contention  that  the  county  treasurer 
should  not  be  charged  with  this  amount  to 
say  that  he  has  claimed  and  received  al- 
lowance for  it  among  his  credits.  If,  be- 
cause the  county  treasurer  did  not  receive 
the  amount  represented  by  these  receipts  In 
cash,  he  should  not  be  charged  with  It,  It 
follows  that  the  credit  side  of  his  account 
should  be  reduced  by  a  corresponding 
amount  It  is  obvious  that  the  making  of  this 
change  In  the  account  would  not  affect  the 
balance  claimed  to  be  due  from  defendants 
to  the  plaintiff.  The  correctness  of  this  rea- 
soning Is  supported  by  the  testimony  of  de- 
fendant Putnam,  as  appears  from  the  fol- 
lowing quotation:  "Q.  Then,  Mr.  Putnam,  if 
you  received  credit  on  the  settlement  for 
sending  $8.70 — that  receipt — wouldn't  you  be 
entitled  to  charge  for  the  $8.70  that  you  re- 
ceipted for  to  the  Auditor  Greneral?  A.  I 
presume  so.  •  •  •  Q.  Now,  Mr.  Putnam, 
if  In  that  settlement  yon  received  credit  for 
the  full  amount  in  your  hands,  $1,055.81,  you 
should  be  charged  for  the  $28.05  you  re- 
ceipted to  the  Auditor  General  for  receiving 
from  him —  A.  I  presume  I  should.  Q. 
Yes.    Then,  as  a  matter  of  fact,  then,  you 


have  been  credited  In  your  settlement 
sending  to  the  state  at  that  date  $1,05 
and  we  are  correct  when  we  ctaarse  yoi 
with  receiving  $28.06,  because  you  recel 
for  receiving  that  amount  that  dayl 
Well,  if  the  receipts  are  there.  It  la  oorr 
In  our  Judgment,  the  undisputed  evld 
proves  that  defendaht  should  be  ehi 
with  receipts  amounting  to  $68,991.33 
follows,  therefore,  that  unless  there  waa 
dence  from  which  it  might  be  inferred 
defendant  Putnam  was  entitled  to  < 
credits  than  those  heretofore  referre<i 
plaintiff  was  entitled  to  a  verdict  for 
balance  claimed. 

Was  there  any  evidence  from  whic 
could  be  Inferred  that  there  is  not  incl 
in  the  credits  griven  the  treasurer  all 
proper  disbursements?  The  fact  that  hi 
counts  were  once  settled  with  the  co 
does  not,  under  the  circumstances  of 
case,  afford  such  evidence.  It  is  true 
this  court  held,  when  this  case  was 
here  (see  122  Mich.  581,  81  N.  W.  573), 
those  settlements  afforded  prima  facie 
dence  of  the  state  of  the  account.  Ttie; 
forded  prima  facie  evidence  of  the  cht 
against  and  credits  in  favor  of  said  t 
urer.  In  that  case,  however,  the  nndlsp 
evidence  did  not  prove  that  the  cht 
against  said  treasurer  on  said  settlen 
were  Incorrect  In  this  case,  as  air 
shown,  the  undisputed  evidence  does  i 
said  chargecf  to  be  Incorrect  Obvlo 
this  fact  makes  said  settlement  no  lo 
prima  facie  evidence  of  tlie  correctnes 
the  charges  against  the  treasurer.  Th4 
most  under  these  circumstances,  that 
treasurer  can  claim  for  these  settlement 
that  they  still  afford  prima  facie  evident 
the  correctness  of  his  credits.  He  reci 
all  that  he  is  entitled  to,  under  this  assi 
tion,  when  he  is  allowed,  as  he  is  now 
those  credits. 

Can  we  infer  from  any  other  testlmoi 
the  record  that  defendant  Putnam  la  ent 
to  additional  credits?  He  testlflea:  1 
with  the  exception  of  a  small  amount 
out  In  cash  at  the  office,  he  deposited  all 
moneys  received  by  him  during  his  ini 
bency  of  the  office  with  his  sureties, 
were  bankers  at  Lewlstpn.  That  the  co' 
seat  during  part  of  this  time  was  at  Hilli 
and  during  the  remainder  of  the  time  at 
lanta.  That  the  moneys  were  deposlte 
the  bank  "when  I  went  over  to  Lewli 
generally  about  once  a  week,  sometimes 
quite  so  often  as  that  •  •  •  The  i 
eys  I  took  in  during  the  week,  and  had  li 
possession  on  Saturday  night,  I  took  ovc 
deposit  in  the  bank.  •  •  •  I  have  n 
in  any  shape  or  manner  or  form  used  an 
the  moneys  of  the  county,  or  taken  an; 
the  moneys  of  the  county.  I  never.  In 
way  that  I  know  of,  lost  any  of  the  moi 
of  the  county."  That  the  account  was  : 
in  the  name  of  Montmorency  county.  ' 
included  in  these  deposits  were  the  ti 
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urer'a  fees,  and  also  some  money  that  belong- 
ed to  bim  as  the  owner  of  certain  tax  titles. 
Tltat,  after  paying  to  bis  sncceasor  the  bal- 
ance determined  due  by  the  settlements  here- 
tofore referred  to,  there  remained  In  the  ac- 
count a  conple  of  thousand  dollars,  which  it 
may  be  Inferred  from  the  testimony  was  his 
individual  money,  and  which  he  subsequently 
appropriated.  This  Is  not  the  method  by 
which  one  ordinarily  establishes  his  right  to 
additional  credits.  He  generally  establlsbee 
such  right  by  proof  of  particular  items.  This 
proof  is  generally  furnished  by  the  produc- 
tion of  Toachers  or  proper  book  entries.  The 
failure  .to  iiroduce  receipts  and  vouchen  is 
explained  by  testimony  showing  their  de- 
struction by  the  board  of  supervisors  by  the 
ctmsent  of  d^endant  Putnam.  The  failure 
to  produce  a  book  containing  entries  Is  ex- 
plained by  testimony  that  a  cashbook  (the 
only  book  kept  by  the  treasurer)  was  lost  by 
his  successor.  I  am  unable,  however,  to  find 
In  the  record  any  explanation  of  the  failure 
to  produce  the  checks  drawn  by  the  treasurer 
on  Ms  account  in  the  bank.  While  this  fail- 
ure to  produce  checks,  or  account  for  their 
nonproductlon,  might  weaken,  it  does  not  al- 
together destroy,  the  testimony  of  defendant 
Potnam.  His  credibility  as  a  witness  was 
still  a  question  for  the  jury,  and  not  for  the 
court.  Could  the  jury,  from  this  testimony, 
Infer  that  he  was  entitled  to  additional  cred- 
its? If  he  had  deposited  in  the  bank  to  the 
account  of  the  county  all  moneys  received  by 
blm,  except  a  small  amount  properly  dis- 
bursed, and  If  all  the  money  that  was  paid 
from  said  account  was  proi>erly  disbursed 
for  the  co^inly  ezc^t  what  belonged  to  him 
IndlTldually,  It  follows  that  he  disbursed  for 
the  county  all  cash  that  came  into  his  hands. 
If  the  treasurer  did  not  misappropriate  any 
of  said  money,  if  he  made  no  mistake  either 
in  receiving  or  disbursing  It,  and  If  the  bank 
kept  proper  books  of  accoimt,  the  Inference 
might  be  drawn  that  all  moneys  not  other- 
wise properly  disbursed  were  deposited  In  the 
bank;  and  his  testimony  clearly  warrants 
the  inference  that  all  the  money  withdrawn 
from  the  bank  was  properly  disbursed.  The 
treasurer  testifies  positively  that  he  did  not 
misaivropriate  any  money;  that  "he  never, 
in  any  way  that  he  knew  of,  lost  any  of  the 
moneys,"  There  is  no  evidence  that  mis- 
takes were  made  In  counting  the  moneys. 
No  claim  la  made  that  the  bank  did  not  keep 
proper  books  of  account  We  think,  there- 
fore, that  the  Jury  could  have  inferred  from 
this  testimony  that  all  the  money  received 
by  the  treasurer  was  properly  disbursed,  and, 
as  this  amount  concededly  exceeds  the 
amount  for  which  the  treasurer  has  received 
credit,  it  follows  that  they  might  have  In- 
ferred that  he  was  entitied  to  additional  cred- 

The  Inference  tbat  the  treasnrar  is  entitled 
to   additional   credits   tor  disbursements   is 
based,  it  will  be  observed,  entirely  upon  the 
97  N.W^28 


assumption  tbat  money  has  passed  into  and 
out  of  his  hands.  We  Infer  that  money  has 
been  properly  disbursed  by  him,  because  it 
has  passed  Into  and  out  of  his  liands.  This 
testimony  does  not,  therefore,  warrant  the 
inference  that  the  treasurer  disbursed  for  the 
county  money  justiy  chargeable  to  him  which 
never  came  into  his  hands.  The  testimony 
has  no  relation  to  such  money.  It  appears 
from  the  uncontradicted  testimony  that  de- 
fendant Putnam  is  Justiy  chargeable  with 
an  Item  of  |824  for  the  sale  of  lands  at  a 
private  sale  to  one  B.  O.  Avery,  and  tha^  this 
money  never  came  into  his  bands.  He  Is  re- 
sponsible for  this  amount,  because  he  sold 
these  lands  to  Avery  on  credit,  and  Avery 
never  paid  for  them.  (It  was  this  amount, 
with  interest,  which  constituted  the  $1,044 
for  which  the  treasurer  was  held  liable  on 
the  last  trial.  See  127  Mich.  36,  86  N.  W. 
396.)  No  Inference  can  be  drawn  from  the 
foregoing  testimony,  or  from  any  testimony 
in  the  case,  that  this  money  was  ever  dis- 
bursed for  the  county.  Respecting  this,  coun- 
sel for  defendant  says  that  on  the  last  trial 
"it  did  not  apitear  that  Mr.  Putnam  had  not 
drawn  from  the  county  moneys  those  funds 
to  which  he  was  entitied,  but  that  the  same 
had  been  permitted  to  remain  in  the  county 
treasurer's  accounts,  and  that  they  are  more 
than  sufficient  to  balance  the  Avery  deed 
Items."  We  assume  that  by  this  it  Is  claim- 
ed that,  because  the  county  treasurer  did  not 
draw  from  the  account  in  the  bank  in  which 
the  county  moneys  were  deposited  certain 
personal  fimds  until  the  expiration  of  his 
term  of  office,  this  is  to  be  cliarged  as  an 
offset  against  the  charge  for  the  Avery 
deeds.  It  is  sufficient  to  say  In  answer  to 
this  claim  that  defendant  Putnam  did  get 
these  personal  funds  at  the  expiration,  of  his 
term  of  office,  and  the  county  received  no 
benefit  whatever  from  their  being  deposited 
with  the  county  moneys.  Under  the  undis- 
puted testimony  in  the  case,  therefore,  plaln- 
tlfr  was  entitled  to  a  verdict  for  the  amount 
of  $824,  the  credit  extended  to  Avery,  with 
Interest  thereon.  It  results  from  this  rea- 
soning that  there  was  no  evidence  to  sustain 
the  verdict  of  the  jury,  and  that  the  trial 
coTfft  erred  In  declining,  as  he  did,  to  set 
aside  the  verdict  on  tbat  ground. 

We  are  asked  by  platatUTs  counsel  to  en- 
ter judgment  for  his  client  in  this  court. 
This  we  cannot  do.  See  Central  Savings 
Bank  v,  CKCIonnor  (Mich.)  94  N.  W.  11; 
Schmid  V.  Frankfort  (decided  November  3, 
1908)  96  N.  W.  1056.  As  the  judgment  must 
be  reversed  for  the  error  pointed  out,  and  as 
the  evidence  on  another  trial  may  not  be  the 
same  as  that  In  this  record,  we  think  It  un- 
wise to  consld^  the  claim  of  plaintiff  that 
the  weight  of  evidence  entitled  It  to  a  verdict 
for  the  full  amount  of  the  balance  claimed. 

The  judgment  of  the  court  below  will  bo 
reversed,  and  a  new  trial  granted.  The  oth- 
er Justices  concurred. 
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PEOPLE  T.  HARRIS. 
(Supreme  Court  of  Michigan.    Dec.  1,  1903.) 

FOOD-CORN  STRUPS-OLUCX)SB. 
1.  Pub.  Act8  1803,  No.  123,  forbids  the  ule 
of  cane  syrap  or  beet'syrup  mixed  with  gincose, 
nnlen  the  package  containing  the  same  be  dis- 
tinctly branded  ^'Glucose  Miztaie"  or  "Com 
Syrup,"  with  the  name  and  percentage  of  each 
ingredient  contained  therein  plainly  stamped 
thereon.  Held,  that  a  sale  of  nmp  made  of  SO 
per  cent  pure  com  syrup  and  10  per  cent,  cane 
syrup,  labeled  "Victor  Corn  Syrup,"  and  truth* 
fully  stating  the  ingredients  composing  it,  is  not 
in  violation  of  the  statute  in  that  it  is  not 
branded  "Glucose,  90  per  cent.,  and  Oane  Syrup, 
10  per  cent." 

Exceptions  from  Clrcnlt  Court,  Kent  Coun- 
ty; Willis  B.  Perking,  Judge. 

Benjamin  S.  Harris  was  convicted  of  ylo- 
latlng  the  "Act  in  relation  to  the  sale  of  com 
syrup,"  and  brings  exceptions.    Reversed. 

Respondent  was  prosecuted  and  convicted 
for  a  violation  of  Act  No.  123  of  the  Public 
Acts  of  1903,  entitled  "An  act  in  relation  to 
the  sale  of  corn  syrup,"  and  reading  as  fol- 
lows: 

"Section  1.  No  person  sball  offer  or  expose 
for  sale,  have  in  his  possession  with  intent 
to  sell,  any  cane  syrup,  beet  syrup,  or  glu- 
cose, unless  the  barrel,  cask,  keg,  can,  pall 
or  package  containing  the  same  be  distinctly 
branded  or  labeled  with  the  true  and  appro- 
priate name;  nor  shall  any  person  offer  or 
expose  for  sale,  have  in  bis  posaession  with 
intent  to  sell,  or  sell  any  cane  syrup  or  beet 
syrup  mixed  witb  glucose  unless  the  bar- 
rel, cask,  keg,  can,  pall  or  package  contain- 
ing the  same  be  distinctly  branded  or  label- 
ed 'Glucose  Mixture'  or  'Com  Syrup'  In  plain 
Gothic  type  not  less  than  three-eighths  of 
an  inch  square,  with  the  name  and  percent- 
age by'  weight  of  each  ingredient  contained 
therein  plainly  stamped,  branded  or  stencil- 
ed on  each  package  in  plain  Gothic  letters 
not  less  than  one-quarter  of  an  inch  square. 
Each  and  every  package  of  syrup  either  sim- 
ple or  mixed  shall  bear  the  name  and  ad- 
dress of  the  manufacturer.  Such  mixtures 
or  syrups  shall  have  no  other  designation  or 
brand  than  herein  required  that  represents 
or  Is  the  name  of  any  article  which  contains 
a  saccharine  substance;  and  all  brands  or 
labels  required  shall  be  an  Inseparable  part 
of  the  general  or  distinguishing  label,  and 
that  the  general  or  distinguishing  label  shall 
be  that  principal  and  conspicuous  sign  un- 
der wlilch  it  is  sold. 

"Sec.  2.  Whoever  shall  do  any  of  the  acts 
or  things  prohibited,  or  neglect  or  refuse  to 
do  any  of  the  acts  or  things  required  by  this 
act,  or  in  any  way  violate  any  of  the  pro- 
visions, shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  not 
less  than  twenty-five  dollars  nor  more  than 
one  hundred  dollars,  or  by  imprisonment  In 
the  county  Jail  for  a  period  of  not  less  than 
thirty  nor  more  than  ninety  days,  or  by  both 
such  fine  and  imprisonment  in  the  discretion 
of  the  conrt" 


The  complaint  charges  him  with  tb 
lawful  sale  of  "a  two-pound  can,  two  po 
of  a  certain  article,  product  and  comp 
to  wit,  com  syrup,  so  called,  made  v 
or  In  part  of  cane  syrap  and  glucose  a 
lows,  to  wit:  Cane  syrup  ten  per  ceni 
glucose  ninety  per  cent,  said  can  conti 
said  article,  product,  and  compound  sc 
aforesaid  not  being  then  and  there  sta: 
branded,  or  stenciled  with  the  name  am 
centage  by  weight  of  each  ingredient 
tained  therein,  to  wit  cane  syrup  te 
cent,  glucose  ninety  per  cent,  but  sa: 
tide,  product,  and  compound  sold  as  : 
said  was  then  and  there  stamped  and  I 
ed  as  follows,  to  wit,  'Cane  syrup  te 
cent,  com  ayrup  ninety  per  cent':  ai 
the  form  of  the  statute  in  such  case 
aqd  provided,  and  against  the  peace  an 
nlty  of  the  people  of  the  state  of  Michi 
Respondent  moved  to  quash  the  com; 
and  warrant  for  two  reasons:  (1)  They 
ged  no  offense;  (2)  the  act  authorize 
use  of  the  words  "Com  Symp,"  Inste 
"Glucose"  in  the  statement  of  th 
gredients  placed  upon  the  can.  The  n 
was  overruled,  and  the  case  proceed 
trial  upon  the  following  agreed  facts 
The  respondent  sold  on  October  12,  19 
the  city  of  Grand  Rapids,  Midi.,  the  c 
Victor  Corn  Syrup  in  question.  (2)  T. 
bel  on  said  can  of  syrup  sold,  as  stal 
the  complaint,  contains  the  formula  oi 
tents  of  said  can  as  follows:  "Com  i 
ninety  per  cent;  Cane  Syrap,  ten  per  < 
and  is  not  branded  or  labeled  as  the  i 
claim  it  should  be,  "Glucose,  ninet; 
cent;  Cane  Syrap,  ten  per  cent"  (3 
Victor  Com  Syrap  In  question  Is  In  fad 
posed  of  90  per  cent,  syrup  made  from 
commercially  called  "glucose"  or  "con 
up,"  and  10  per  cent  of  cane  syru] 
Glucose  contained  In  the  Victor  Com 
In  question  is  In  fact  a  pure  synqt  ma( 
tirely  from  corn.  (5)  "Grape  sugar," 
merclally  known  as  "glucose,"  either 
or  liquid,  is  a  generic  name  for  starch 
as  dtstlnguiahed  from  the  cane  sngai 
A  simple  beet  syrup  is  evidently  the  sa 
the  simple  cane  syrup.  (7)  Originally 
cose,  which  was  first  made  from  g 
was,  for  the  reason  that  starch  sngai 
Identical  with  the  sweet  principle  of  g 
termed,  for  a  great  many  years,  and 
lately,  was  known  chemically  and  coi 
dally  as  grape  sugar.  (8)  Commer 
glucose  is  now  made  in  this  country  en 
from  com,  although  abroad  it  is  still 
from  potatoes.  (9)  The  consuming 
does  not  understand  that  glucose  Is  a 
made  entirely  from  com.  On  the  coi 
it  is  claimed  by  the  respondent  that  th< 
lie  generally  supposes  glucose  to  be  i 
ferior  product  made  from  animal  fat 
product  of  tbe  glue  factory,  while  th 
recognize  com  syrup  as  being  made 
corn.  (10)  Glucose,  a?  made  from  con 
contained  in  Victor  Com  Syrap  In  qn( 
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Is  entirely  harmless,  and  recognized  general- 
ly by  highest  aathorltles  as  a  valuable  food 
product  (11)  Olncoee  made  from  com  in 
fact  costs,  at  the  present  time,  owing  partial- 
ly to  cost  of  raw  material,  more  to  produce, 
and  sella  for  more  in  the  markets,  than  man- 
ufactored  cane  synqi.  The  court  directed  a 
verdict  of  guilty. 

Charles  A.  Blair,  Atty.  Oen.,  and  William 
B.  Brown,  Pros.  Atty^  for  the  People. 
Knappen,  Kleinhans  &  Knappen,  for  re- 
spondent. 

GHANT,  J.  (after  stating  the  facts).    Does 
the  statute  require  respondent  or  manufact- 
nrers  to  state  upon   their  labels  that  com 
symp  consists  of  90  per  cent,  glucose?    No 
sach  statute  has  come  under  the  decision  of 
otber  courts.    It  is  a  new  question,  and  must 
be  determined  upon   general   principles   of 
construction.    It  is  conceded  that  the  label 
states  the  exact  facts;    that  the  article  Is 
made  of  90  per  cent  pure  com  symp  and  iO 
per  cent,  cane  symp;    that  it  deceives  no 
one;    that  Victor  Oom  Syrup  is  a  valuable 
and  pore  article  of  food,  and  that  the  in- 
gredient 90  per  cent  corn  symp  "is  entirely 
harmless,  and  recognized  generally  by  the 
highest  authority  as  a  valuable,  food  prod- 
uct," whether  it  be  called  "glucose"  or  "com 
symp."    The  term  "glucose"  Is  obnoxious  to 
many,  if  not  a  majority,  of  the  public,  and 
is    misunderstood    by   tiiem.     They   do   not 
know   that  in  tills  country  glucose  U  now 
made  entirely  from  com,  and  that  the  terms 
"glucose"  and  "com  syrup"  are  commercially 
synonymous.    This  fact  Is  known  to  the  man- 
nfactarers,  and  perhaps  the  dealers.    A  prej- 
udice exists  against  the  term  "glucose,"  be- 
cause that  material   can  be  manufactured 
from   many  substances,  including  sawdust 
In  Europe  it  Is  made  mainly  of  potatoes.     By 
many  it  is  associated  with  a  glue  factory. 
In  this  country  "corn  syrup"  and  "glucose" 
are     not    only     commercially     synonymous 
terms,  but  it  Is  stated  by  counsel  for  re- 
!<pondent  that  they  are  permitted  to  be  so 
used  In  all  the  otber  states.    We  have  not 
verified  this  statement,  but,  as  it  Is  not  chal- 
lenged,   we  assume  it  to   be  correct.    We 
have,   therefore,   a   valuable   and    healthful 
product,  made  from  two  pure,  valuable,  and 
healthfal  ingredients,  advertised  and  placed 
npon  the  markets  for  what  it  really  Is,  with- 
out any  deception,  fraud,  or  chance  to  in- 
jure the  public  in  any  way.    Yet  the  conten- 
tion on  behalf  of  the  people  is  that  the  Leg- 
islature   has    enacted    that   in   putting   this 
product  upon  the  market  Its  manufacturers 
and  sellers  must  attach  to  it  a  name  obnox- 
ious to  the  public,  and  in  fact  calculated  to 
deceive  them.    When  it  is  claimed  that  such 
Innocent  acts  are  made  malum  prohibitum, 
there  must  be  either  an  express  provision 


of  the  statute  so  declaring,  or  the  language 
of  the  statute  must  leave  no  other  conclu- 
sion reasonable.  This  statute  does  not  ex- 
pressly require  it  The  argument  on  behalf 
of  the  people  is  "that  glucose  made  from 
com  Is  glucose,  the  simple  syrup  mentioned 
in  and  Intended  to  be  mentioned  in  said 
act"  The  further  claim  is  "that  had  there 
been  any  intention  on  the  part  of  the  Leg- 
islature to  use  the  terms  'glucose'  and  'com 
syrup'  interchangeably  and  as  synonymous, 
then  tlie  term  'com  syrup'  would  have  been 
enumerated  as  one  of  the  simple  syruiM." 
We  do  not  think  this  reasoning  at  all  con- 
clusive. Prior  to  the  enactment  of  this  stat- 
ute the  law  prohibited  the  sale  of  molasses, 
syrup,  or  glucose  unless  distinctly  branded 
or  labeled  with  Its  true  and  appropriate 
name;  or  any  mixture  thereof,  unless  it  was 
branded  or  labeled  "glucose  mixture,"  and 
the  per  cent  in  which  glucose  entered  Into 
its  composition.  Comp.  Laws,  |  S024.  The 
present  act,  which  repeals  the  provisions  of 
the  former  act,  expressly  permits  the  mix- 
ture to  be  labeled  "glucose  mixture"  or  "corn 
syrup,"  and  forbids  mixtures  or  syraps  to 
have  any  otlier  designation  than  required 
in  the  act  so  far  as  such  designation  "repre- 
sents or  is  the  name  of  any  article  which 
contains  saccharine  substance."  It  is  a  fair 
presumption  that  the  Legislature,  in  enact- 
ing this  law,  recognized  the  obnoxious  char- 
acter of  the  term  "glucose"  among  the  peo- 
ple, and  permitted,  and  Intended  to  permit, 
a  mixture  of  corn  syrup  and  cane  syrup 
to  be  sold  under  tlie  name  of  com  symp. 
The  title  to  the  act  provides  for  the  sale  of 
com  syrup,  and  in  Its  body  provides  thatwhen 
cane  syrup  is  mixed  with  It  the  manufactur- 
ers and  dealers  shall  state  the  proportionate 
ingredients.  The  small  amount  of  cane  syr- 
up used  does  not  change  the  character  of  the 
general  product,  any  mote  than  salt  changes 
the  character  of  bread,  or,  sugar  that  of 
cake,  and  the  act  permits  the  sale  of  the  mix- 
ture as  com  symp.  "Syrup,"  as  defined  by 
the  United  States  Department  of  Agriculture 
"Is  the  product  obtained  by  purifying  and 
evaporating  the  juice  of  a  sugar-producing 
plant  without  removing  any  of  the  sugar." 
Syrup  thus  obtained  from  cane  is  cane  syr- 
up, syrup  so  obtained  from  sorghum  is  sor- 
ghum syrup,  and  syrup  so  obtained  from 
com  is  com  syrup.  There  Is  no  reason  why 
corn  syrup  should  be  labeled  "glucose,"  and 
until  the  I^eglslature  have  so  ordered  In  lan- 
guage susceptible  of  no  other  construction 
the  law  must  be  held  not  to  bear  that  con- 
struction. 

Conviction  reversed,  and  respondent  dis- 
charged. 

HOOKER,  O.  J.,  took  no  part  in  ths  deci- 
sion.   The  other  Justices  concurred. 
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CHASE  T.  AINSWORTH  et  aL 
(Snpieme  Conrt  of  Michifon.    Dec.  1,  1903.) 

8ALB  —  CONTRACTS  —  CONSTRUCTION  —  AM- 
BIOUITT  —  BXTRINSIC  EVIDENCB  —  TRADB 
WORDS— INSTRUCTIONS— STATEMENT  OF  OP- 
POSING CLAIMS. 

1.  The  phrase  in  a  memorandum  of  the  gale 
ot  beana,  "he  to  have  advaDce  for  two  weeks," 
cannot,  without  extrinsic  testimony,  be  constni- 
ed  to  refer  to  the  market  price  at  the  end  of  two 
weeks,  but  it  either  refers  to  the  highest  price 
during  the  two  weeks,  or  requires  extrinsic  evi- 
dence to  explain  it,  in  which  event  its  constrtic- 
tion  on  conflicting  testimony  was  properly  sub- 
mitted to  the  jury. 

2.  Where  there  was  no  showing  or  offer  to 
show  that  the  phrase,  "he  to  have  advance  for 
two  weeks,"  had  any  definite  trade  meaning, 
testimony  as  to  the  meaning  of  the  term  was 
properly  excluded. 

3.  It  was  not  error  for  the  court,  in  stating 
plaintifTs  claim  and  testimony,  to  neglect  to 
state  defendant's  daim  in  connection  therewith, 
where  subsequently  the  conrt  charged  on  de- 
fendant's claim. 

4.  In  construing  a  contract  for  the .  sale  of 
beans  it  was  not  error  to  reject  testimony  on 
the  difference  between  the  price  of  old  and  new 
beans  on  certain  dates,  where  it  was  not  ap- 
prised of  the  purpose  of  the  testimony,  whidi 
was  to  prove  that  plaintiff  could  not  rely  on  a 
certain  market  price  which  was  for  new  beans, 
while  those  sold  te  plaintiff  under  the  contract 
were  old  beans. 

Error  to  Circnit  Court,  Shiawassee  County; 
Stearns  F.  Smith,  Judge. 

Action  by  Almon  L.  Chase  against  Hiram 
N.  4-lii8worth  and  others.  There  was  Judg- 
ment for  plalntlfl,  and  defendants  bring  error. 
Affirmed. 

Selden  S.  Miner,  for  appellanta.  John  T. 
McCurdy,  for  appellee. 

CARPENTER,  J.  October  1. 1902,  the  par- 
ties to  this  suit  made  an  agreement  by  which 
the  plaintiff  sold  to  the  defendants  a  quan- 
tity of  beans.  At  the  conclusion  of  their  ne- 
gotiations the  following  memorandum  was 
made  by  defendants  and  delivered  to  plaln- 
tUT:  "Owosso,  Mich.,  Oct  Ist,  1902.  Bought 
A.  L.  Chase  about  400  bu.  beans  @  $1.80  bn. 
Shrink  them  what  they  pick,  and  he  to  have 
advance  for  two  weeks;  to  be  delivered  at 
any  time  In  two  weeks,  If  the  roads  are  good; 
If  not  good,  have  longer  time.  Ainsworth  & 
Hanmer.  Advance  |25."  Part  of  the  beans 
sold  were  delivered  October  9,  part  October 
14,  and  the  remainder  October  22, 1902.  Tfala 
suit  Is  brought  to  recover  the  balance  unpaid 
for  said  beans.  The  sole  dispute  relates  to 
the  price  per  bushel.  Plaintiff  claims  that  be 
is  entitled  to  receive  the  highest  market  price 
during  the  two  weeks  between  October  Ist 
and  October  14th,  which  was  |2.10  per  bushel. 
Defendants  claim  that  he  Is  entitled  to  re- 
ceive the  market  price  at  the  end  of  two 
weeks,  October  14tb,  or  $2  per  bushel.  Under 
plalntiff'B  claim  the  balance  due  him  was 
$166.46;  under  defendants'  claim  that  bal- 
ance was  $130.95.  On  the  trial,  without  ob- 
jection, each  party  testified  freely  to  the  con- 

t  L  Bm  OoDtracta,  vol.  U,  Cent  Ols.  |  Tit. 


versatlon  which  occurred  October  Ist,  1 
the  memorandum  in  question  was  a 
Plaintiff  testified  that  in  this  conversatl 
fendants  agreed  to  pay  for  the  beai 
highest  market  price  during  the  nex 
weeks,  while  defendants'  testimony  Ind 
that  in  the  conversation  they  used  the 
words  stated  In  the  writing. 

After  the  testimony  was  all  In,  def< 
requested  the  court  to  Instruct  the  J< 
follows:  "The  rise  in  the  price  of  bea 
der  the  contract,  Elxhiblt  1,  if  you  fine 
contract  was  made,  refers  to  the  marke 
of  beans  on,  to  wit,  the  14th  day  of  0< 
1902,  and  not  to  the  price  on  the  day 
the  14th,  or  at  a  time  when  plaintiff  i 
notify  defendants  that  be  would  acce 
market  pflce."  The  court  refused  to  gi 
request,  and  charged  the  jury  that  the 
orandum  in  writing  heretofore  refer 
"was  not.  In  itself,  a  contract  It  do 
stand  as  a  contract  alone.  It  Is  only  i 
or  integral  part,  of  the  contract  they 
to  have  made  there;"  and  told  the  ]i 
substance,  that  they  were  to  determini 
tbe  conflicting  testimony  of  the  parties  ' 
er  the  price  was  to  be  the  highest  i 
price  during  said  two  weeks,  or  tbe  i 
price  on  the  14th  day  of  October.  Th 
found  a  verdict  for  the  plaintiff  for  ti 
amount  We  are  asked  now  to  revei 
Judgment  of  the  court  below,  on  tbe  t 
that  the  contract  between  the  partie 
Ing  been  in  writing,  the  court  erred  i 
mltting  the  Jnry  to  determine  its  coi 
tlon.  If  the  written  contract  could, 
face,  be  construed  as  contended  by  6 
ants,  this  point  is  well  taken,  and  the 
ment  should  be  reversed.  But  In  oxa 
ment  the  contract  cannot  without  the 
extrinsic  testimony,  be  construed  as  cc 
ed  by  defendants.  We  cannot  say  tl: 
expression,  "he  to  have  advance  fo 
weeks,"  refers  to  the  market  price  at  t 
of  two  weeks.  This  language  is  quite 
propriate  to  indicate  the  highest  advam 
ing  the  said  two  weeks,  as  It  is  the  a< 
at  the  end  of  said  two  weeks.  We  are 
to  say  either  that  this  expression  is  i 
biguous  tliat  it  cannot  be  construed  1 
court  without  extrinsic  testimony,  oi 
properly  construed,  It  fixed  the  compel 
at  tbe  highest  market  price  during  tho 
weeks.  If  It  fixed  the  highest  marke 
during  those  two  weeks,  plaintiff  wat 
matter  of  law,  entitled  to  the  verdict 
ceived,  and  therefore  defendants  eai 
plain  of  no  error.  If,  on  the  other  hai 
language  is  so  ambiguous  that  it  can 
construed  without  tbe  aid  of  extrins 
dence,  defendants  are  in  no  position  t 
plain  of  the  verdict  They  did  not  ma 
point  In  tbe  court  below  that  as  the  i 
ulty  appeared  on  the  face  of  the  writ 
could  not  be  explained  by  extrinsic  evl 
Neither  did  they  object  to  tbe  chara< 
the  extrinsic  evidence  introduced.  '^ 
objection  on  their  part,  plaintiff  testl 
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the  cooTemtSon  wblch  occurred  Jnst  before 
the  -vniting  was  made,  and  defendants  gave 
like  testimony.  Nor  did  defendants  offer 
proper  evidence  of  any  other  character.  It  Is 
true,  one  of  the  defendants  was  asked,  "You 
may  state  to  the  Jury  what  Is  the  meaning  of 
the  term,  'he  to  have  advance  for  two  weeks,' 
in  your  business."  As  there  was  no  show- 
ing, or  offer  to  show,  tbat  this  expression  bad 
any  definite  trade  meaning,  this  testimony 
was  incompetent,  and  was  properly  exclud- 
ed. See  Althouse  v.  McMlUan  (Mich.)  92  N. 
W.  941.  The  case  was  therefore  tried,  as 
well  by  the  defendants  as  by  the  plaintiff, 
upon  the  assumption  that,  if  extrinsic  evi- 
dence was  competent  to  explain  this  phrase, 
evidence  of  the  character  Introduced  was 
competent.  It  was  the  duty  of  the  court, 
therefore,  eitber  to  instruct  the  Jury  to  ren- 
der a  verdict  for  tbe  plaintiff,  upon  the  as- 
sumption that  the  contract,  properly  constru- 
ed, entitled  him  to  the  damages  claimed,  or  to 
leave  the  question  to  the  Jury;  and  defend- 
ants cannot  complain  that  be  took  the  latter 
com:«e. 

In  submitting  the  case  to  tbe  Jury,  the  court 
stated  the  plaintiff's  claim  and  his  testimony, 
and  error  is  assigned  because  he  did  not  state 
"defendants'  claim  in  connection  therewith." 
There  is  no  merit  in  this  complaint,  for  sub- 
sequently in  the  charge  tbe  judge  stated,  "On 
tbe  other  hand,  the  defendant  claims  under 
his  version  of  the  contract,  namely,  tbat  the 
last  day  of  tbe  two  weeks  was  to  control." 

Other  complaints  are  made  of  the  charge. 
It  Is  Btiffident,  however,  to  say  that,  under 
the  views  announced  in  this  opinion,  none  of 
them  are  well  grounded. 

Error  is  also  assigned  because  defendants 
were  not  permitted  to  state  the  difference  be- 
tween tbe  price  of  old  beans  and  new  beans 
on  October  1st,  7th,  0th,  and  14th.  It  is  now 
claimed  by  defendants  that  the  purpose  of 
this  testimony  was  to  prove  that  plaintiff 
could  not  rely  on  tbe  market  price  of  $2.10 
per  bushel,  as  tbe  beans  sold  at  that  price 
were  new  beans,  and  plaintiff's  were  old 
beans.  It  Is  a  sufficient  answer  to  this  con- 
tention to  ssy  that  defendants  never  apprised 
the  court  of  this  purpose,  and  certainly  that 
purpose  could  not  have  been  inferred.  Tbe 
court  was  Justified,  in  tbe  absence  of  any  ex- 
planation, in  assuming  that  this  question 
raised  an  entirely  Immaterial  issue. 

The  Judgment  of  the  court  below  will 
therefore  be  affirmed,  with  costs.  Tbe  other 
Justices  concurred. 


CULT  et  aL  T.  UPHAM. 

(Supreme  Court  of  Michigan.     Dec.  1,  1903.) 

DEED— DKLiVKHT— COKDinON  PRECEDENT— 
WAIVEK— TESTAMENTARY  INTENTION. 

1.  Where  a  deed,  the  consideration  of  which 
was  past  services  and  that  the  grantee  should 
lire  with  and  care  for  the  grantor  until  tiie 
erantor's  death,  was  delivered  to  a  third  person 
br  the  grantor,  with  verbal  direction  to  deliver 


it  to  tbe  grantee  after  the  grantor's  death,  liv- 
ing witti  and  caring  for  the  grantor  until  his 
death  was  a  condition  precedent  to  its  delivery. 

2.  The  condition  precedent  to  delivery  of  a 
deed  that  the  grantee  is  to  live  with  and  care 
for  the  gtantor  is  not  waived  by  the  delivery 
of  snch  deed  by  the  grantor  to  a  third  person 
with  verbal  direction  to  deliver  it  after  the 
grantor's  death,  since  a  verbal  modification  of 
conditions  in  a  de«Hi  is  void  under  the  statute  of 
frauds. 

3.  The  consideration  of  a  deed  was  past  and 
future  services  in  the  care  of  grantor  and  his 
wife.  It  contained  a  condition  precedent  to  de- 
livery that  the  grantee  should  live  with  and 
care  for  the  grantor  until  grantor's  death,  and  it 
was  delivered  by  grantor  to  a  third  person,  with 
verbal  direction  to  deliver  it  to  grantee  after 
the  grantor's  death.  Held,  that  the  grantor's 
intention  was  that  the  title  should  remain  in 
him  until  after  he  died. 

4.  Where  it  appears  by  a  deed  and  the  facta 
Burronnding  its  existence  to  be  the  grantor's  In- 
tention that  the  title  should  remain  in  him  until 
after  he  died,  tbe  intention  is  testamentary  in 
character,  and  cannot  be  consummated  by  deed. 

Appeal  from  Circuit  Court,  Gratiot  Coun- 
ty, In  Chancery;  George  P.  Stone,  Judge. 

Suit  by  Stephen  Only  and  others  against 
Hannah  M.  Upbam.  From  a  decree  for 
complainants,  defendant  appeals.    Affirmed. 

John  M.  Bverden  and  Julius  B.  Elrby  (C. 
W.  Giddlngs,  of  counsel),  for  appellant. 
Searl  &  Monfort,  for  appellees. 

CARPENTER,  J.  William  Guly  died  Au- 
gust 27,  1901.  On  the  lOtb  of  the  preceding 
June  he  executed  a  deed  of  tbe  land  in  con- 
troversy to  his  daughter,  tbe  defendant 
Tbls  suit  is  brought  by  bis  other  heirs  at 
law  to  set  aside  said  deal  on  tbe  ground 
that  the  grantor,  at  tbe  time  of  its  execu- 
tion, was  mentally  Incompetent,  that  Its  ex- 
ecution was  procured  by  undue  influence, 
and  that  the  deed  was  never  delivered. 
When  tbe  case  came  on  for  hearing,  the 
trial  court  was  of  tbe  opinion  that  the  re- 
citals in  the  deed  itself,  together  with  the 
statements  in  tbe  answer,  proved  that  tbe 
title  did  not  vest  in  the  grantee  during  tbe 
grantor's  life,  and  thereupon,  without  hear- 
ing any  testimony,  entered  a  decree  for  com- 
plainants. 

The  deed  recited:  "The  conditions  of  this 
deed  are  such  tbat  whereas  I,  the  said  grant- 
or, am  indebted  to  my  said  daughter,  Han- 
nah M.  Upham,  In  the  sum  of  one  thousand 
dollars  for  her  personal  services  to  myself 
and  also  to  my  deceased  wife,  which  amount 
is  a  part  of  the  consideration  above  named; 
as  a  further  consideration,  my  said  daughter, 
Hannah  M.  Upham,  Is  to  live  with  me  at 
my  expense,  and  care  for  me,  my  wife  be- 
ing dead,  so  long  as  I  shall  live,  the  lands 
above  mentioned  being  ample,  and  tbe  in- 
come therefrom,  wtdcb  can  only  be  used  to 
maintain  and  support  myself,  my  said  daugh- 
ter, Hannah  M.,  and  my  grand-daughter, 
Minnie,  so  long  as  she  shall  remain  unmar- 
ried, but  no  longer  than  until  my  death.  As 
a  further  part  consideration,  my  said  daugh- 
ter, Hannah  M.  Upham,  shall  pay  to  my 
Other  children,  within  three  years  after  my 
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death,  as  tollows."  (Tbea  followed  a  state- 
ment KlvlD;^  to  each  of  seven  named  iteraons 
the  sum  of  $50.)  "It  is  expressly  understood 
that  my  said  daughter,  Hannah  M.  Upbam, 
shall  live  with  me  and  care  for  me,  that  the 
expense  thereof  shall  be  derived  from  the 
use  and  income  arising  from  said  described 
lands,  and  also  from  any  personal  property 
I  may  have,  and  that  she  is  to  remain  with 
me  and  care  for  me  until  my  death,  after 
which  event  this  deed  shall  be  delivered  to 
her,  and  her  title  to  said  lands  shall  become 
absolute,  upon  the  payment  of  the  several 
amounts  above  stated."  It  appeared  from 
defendant's  answer  that  this  deed,  after  ex- 
ecution, was  deposited  with  John  M.  Bver- 
den,  of  Ithaca,  Mich.,  who  was  instructed 
by  the  grantor  to  deliver  it  to  the  grantee 
after  his  death;  that  after  the  execution  of 
the  deed  the  grantor  Informed  the  grantee 
"of  what  he  had  done,  and  of  the  contents 
and  conditions  of  said  deed,  and  stated  to 
her  that  be  desired  to  pay  her  for  her  serv- 
ices In  caring  for  ber  mother  and  himself, 
as  heretofore  stated;  that  be  did  not  have 
the  money  to  pay  her,  but  wished  to  have 
the  matter  definitely  settled  during  bis  life- 
time, and  so  had  conveyed  to  ber  the  said 
premises,  on  tbe  conditions  named  in  said 
deed;  that  be  would  undoubtedly  require 
personal  care  and  attention  In  bis  declining 
years,  aside  from  the  performance  of  house- 
hold duties,  and  it  was  his  desire  that  she 
should  be  with  him  and  care  for  him  so 
long  as  he  might  live,  and  give  him  that 
personal  attention  which  he  felt  she  alone 
could  give;  that  the  other  conditions  named 
in  said  deed  were  also  talked  over  at  the 
time,  and  her  said  father  asked  her  if  she 
was  satisfled,  if  she  was  willing  to  receive 
her  pay  for  the  $1,000  In  that  way,  and  If 
she  could  and  was  willing  to  accept  and 
perform  the  other  conditions  named  in  said 
deed;  that  she  informed  him  that  whatever 
was  satisfactory  to  blm  would  be  to  ber; 
that  he  replied,  'Then  we  will  leave  It  Just 
as  I  have  arranged  It,'  to  which  she  an- 
swered, 'If  you  wish  it  that  way,  I  am  satis- 
fied;' "  and  that  after  the  grantor's  death 
said  Everden  delivered  the  deed  to  tbe  de- 
fendant. 

It  Is  aflSrmed  by  complainants  and  denied 
by  defendants,  that  no  title  would  pass  un- 
til tbe  other  children  were  paid  the  sums 
specified  in  the  deed.  In  our  view  of  the 
case,  it  is  unnecessary  to  consider  this  ques- 
tion, for  we  think  it  appears  clearly  from 
tbe  recital  in  said  deed  that  the  grantee,  as 
a  condition  precedent  to  Its  delivery,  was 
to  live  with  the  grantor  and  care  for  him 
until  he  died.  If  she  failed  to  perform  this 
condition,  she  would  not,  manifestly,  under 
tbe  terms  of  the  deed  itself,  be  entitled  to 
its  delivery.  The  argument  is  made  that 
as  the  grant<M-,  after  the  execution  of  the 
deed,  verbally  directed  that  it  should  be  de- 
livered to  the  grantee  on  his  death,  evi- 
dence Is  thereby  afforded  of  an  Intent  to 


waive  the  performance  of  this  coi 
precedent.  It  Is  a  complete  answer  1 
argument  to  say  that  this  ditectloi 
merely  an  attempted  verbal  modificat 
tbe  written  conditions  of  the  deed,  and 
fore,  under  the  statute  of  frauds,  ei 
ineffectuaL  "Tbe  purport  of  a  deed  < 
be  changed  by  parol,  and  no  condit! 
reservation  contrary  to  its  terms  is  ' 
;  Taft  V.  Taft,  59  Mich.  185,  26  N.  V 
j  60  Am.  Bep.  291.  It  is  quite  apparen 
tbe  grantor  in  this  deed  Intended  tba 
should  remain  in  lilm  until  after  he 
and  that  it  should  then  pass  to  defend 
she  had  performed  the  conditions.  Tl 
I  tent  was  testamentary  in  character 
could  not  be  consummated  by  a  deed, 
authorities  are  all  agreed  that  no  dec 
be  valid  without  delivery  by  tbe  gi 
It  must  be  made  operative  by  his  act 
he  is  able  to  act.  *  *  *  It  aeemi 
settled  that  any  deed  which  is  to  be 
tained  after  death  must  have  been  nui' 
eratlve  by  some  valid  delivery  by  the  g 
during  life."    Taft   v.   Taft,   59   Mich 

26  N.  W.  426,  60  Am.  Rep.  291.  Tb 
cision,  as  shown  by  the  following  que 
from  tbe  opinion,  governs  the  case  a 
"In  the  present  case  there  was  n 
which  would  have  Justified  the  submisi 
the  Jury  of  the  question' of  the  deliv 
the  deed  of  1878.  The  note  which  \ 
be  executed  after  Aden  Taft's  [tbe  gra 
death  was  to  be  executed  as  a  coi 
precedent  to  tbe  transfer  of  the  tit 
was  not  executed  earlier  in  fact,  ai 
deed  was  never  delivered  earlier.  Had 
delivered  it  to  defendant,  to  become 
tive  afterwards  on  the  performanc  of 
condition,  it  might  have  presented  i 
different  appearance.  But  the  deliver 
meant  to  be,  and  was  in  fact,  posthi 
and  therefore  void."  The  cases  of  L 
V.  Udell,  88  Mich.  238,  Jenkinson  v.  £ 
119  Mich.  108,  77  N.  W.  640,  Walli 
Harris,  32  Mich.  880,  and  Hosley  t.  H 

27  Mich.  416,  in  which  this  court  i 
the  validity  of  deeds  placed  In  the  ha 
third  persona,  to  take  effect  upon  tbe 
or's  death,  are  clearly  distinguishable 
the  case  at  bar.  These  cases,  as  sta 
Thatcher  v.  St  Andrews  Church,  37 
264,  proceed  upon  tbe  theory,  forbidd 
the  circumstances  of  this  case,  that  t 
livery  to  the  third  person  "gives  efl 
the  deed."  Hitchcock  v.  Slmpkins,  99 
198,  68  N.  W.  47.  relied  upon  by  defe 
is  also  clearly  distinguishable.  In  tba 
the  deed  was  actually  delivered  to  the 
tee,  though  his  right  to  enjoy  the  pr 
was,  by  the  terms  of  the  deed,  pos 
nntU  the  death  of  the  grantor.  "Tbei 
nothing  whatever  in  the  deed  incon 
with  tbe  Intent  that,  subject  to  the  poi 
ment  of  the  enjoyment,  the  title  pas 
once,  and  it  was  so  held.  The  reasor 
that  case  (see  page  201,  99  Mich,  pe 

1  58  N.  W.)  is  in  harmony  with  this  o 
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It  resultB  from  these  views  that  the  decree 
of  the  court  below  should  be  affirmed. 

We  do  not  wish,  by  our  silence,  to  seem 
to  approve  the  procedure  adopted  In  this 
case.  If  we  had  disagreed  with  the  trial 
Judge  on  the  legal  proposition  discussed  In 
this  opinion,  we  could  not  have  made  a  final 
disposition  of  the  case.  We  should  have 
been  forced  to  remand  the  record  for  an- 
other bearing  In  the  court  below.  As  ai  gen- 
eral rule,  suits  at  chancery  should  be  so  tried 
la  the  lower  court,  that  when  they  are  ap- 
];>ealed  this  court  may  finally  dispose  of  the 
Issue  raised  by  the  pleadings.  The  other 
Justices  concurred. 


KENTON  T.  CHARLEVOIX  IMP.  CO. 
(Supreme  Court  of  Michigan.    Dec.  1,  1903.) 

ABSTRACTS    OP    TITLB-CBRTIFIBD     COPIES— 

OOMPBNSATION  VOR  MAKINO— 

CUSTOM— PHOOF. 

1.  In  an  action  for  compensation  for  making 
an  abstract  and  certifying  to  the  correctness  of 
a  nomlier  of  printed  copies  thereof,  a  charge  as 
to  the  general  custom  of  abstractors  to  base 
their  charges  for  copies  upon  transfers  was  er- 
roneous in  the  absence  of  any  proof  of  such  a 
custom. 

2.  Where  a  real  estate  company  authorized  an 
abstractor  to  malce  an  abstract  of  the  title  to 
certain  realty,  and  have  a  certain  number  of 
coiHes  printed  and  certify  to  tlie  same  as  cor- 
rect, the  abstractor  was  entitled,  as  compen- 
sation for  certifying  to  the  copies,  merely  to 
the  reasonable  value  of  his  services,  and  not  to 
the  value  of  all  the  copies  regarding  them  as 
originals,  nor  according  to  their  value  to  the 
land  company. 

Brror  to  Circuit  Ooort,  Charlevoix  Oonnly; 
Fredortck  W.  Mayne,  Judge. 

Action  by  Frank  A.  Kenyon  against  Oharl- 
evolz  Improvement  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 

Plalntlfl  la  the  register  of  deeds  of  Charle- 
voix county,  and  under  a  contract  with  the 
board  of  supervisors  kept  up  a  set  of  ab- 
stract books  owned  by  the  county.  He  re- 
ceived fees  for  abstracts  as  his  compensa- 
tion. Charles  M.  Heald  was  president  of  the 
defendant  company,  and  resided  in  Detroit 
A  contract  was  entered  into  between  plain- 
tiff and  defendant,  through  Mr.  Heald,  evi- 
denced alone  by  the  following  correspond- 
ence: 

'n^etroit,  Mich.,  August  24,  1901. 

"R^;lster  of  Deeds,  CSiarlevolz,  Mich.— 
Dear  Sir:  Herewith  I  enclose  the  abstract 
of  title  covering  what  was  formerly  known 
as  the  Dickson  land,  now  Lindsay  Park  ad- 
dition to  Charlevoix.  I  wish  yoa  would 
please  bring  this  down  to  date,  and  then  I 
would  like  to  ask  that  you  to  get  a  bid  from 
one  of  your  printers  to  print  say  four  hundred 
copies  of  the  abstract,  such  abstract  to  bear 
your  certificate  that  the  printed  copy  Is  cor- 
rect. Will  you  kindly  give  this  matter  your 
early  attention,  and  very  much  oblige, 

"Tonra  truly, 

"Charles  M.  Heald,  President" 


"Charlevoix  Improvement  Company,  De- 
troit, Mich.:  As  you  requested,  I  have  se- 
cured a  price  for  printing  400  copies  of  the 
abstract  of  Lindsay  Park,  which  Is  fifteen 
dollara  I  think  It  would  be  a  good  plan  to 
have  the  certificate  of  the  county  treasurer 
In  regard  to  the  taxes.  You  didn't  mention 
this,  but  most  parties  require  tax  history 
with  abstract 

"Awaiting  your  reply,  I  am,  very  respect- 
fully yours, 

"Frank  A.  Kenyon,  Abstractor." 

"Mr.  Frank  A.  Kenyon,  Abstractor,  Charle- 
voix, Mich.— Dear  Sir:  In  reply  to  your  tn- 
vor  of  the  27th  Inst,  please  bring  the  ab- 
stract down  to  date,  showing  therein  the  sale 
of  the  Chicago  &  West  Michigan  Railway  to 
the  Pere  Marquette  Railroad,  and  have  400 
copies  of  the  abstract  printed  as  per  your 
letter.  I  would  also  be  glad  if  you  would 
have  the  certificate  of  the  county  treasurer 
in  regard  to  the  taxes  prepared,  and  I  will 
thank  you  very  much  if  you  will  give  these 
matters  early  attention. 

Yours  truly, 

"Charles  M.  Heald,  President" 

After  completion  of  the  work  contracted 
for,  plaintiff  rendered  a  bill  therefor  of  $500. 
The  defendant  considering  the  bill  exorbi- 
tant, declined  to  pay  it,  and  returned  the 
papers.  Plaintiff  declined  to  receive  the  pa- 
pers, and  Instituted  this  suit  to  recover  for 
bis  services.  His  bill  of  particulars  reads  as 
follows: 

To  servlcea  In  revising  and  correcting 
record  title  to  the  property  known  as 
Lindsay  Park  Addition  to  the  VillaEe 
of  Charlevoix,  and  famishing  400  ab- 
stracts thereof   $1,000 

To  furnishing  400  abstracts  of  title  of 
Lindsay  Park  Addition  to  the  Village 
of  Charlevoix,  at  $2.50 $1,000 

To  furnishing  40O  tax  histories  of  Lind- 
say Park  Addition  to  the  Village  of 
Charlevoix,  made  by  Henry  O.  Coop- 
er, and  by  him  asugned  to  plaintiff, 
at  60c. $200 

Plaintiff  recovered  verdict  and  Judgment 
for  $500. 

Frederick  W.  Stevens  (Charles  McPherson, 
of  counsel),  for  appellant  J.  M.  Harris  and 
A.  B.  Nicholas,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
errors  assigned  relate  exclusively  to  the  rul- 
ings of  the  court  upon  the  measure  of  re- 
covery. The  usual  price  charged  by  plaintiff 
and  fixed  by  the  board  of  supervisors  for 
making  the  abstract  was  $10.76.  The  print- 
er's bill  was  $30.  This  increase  In  the  prinfr 
er's  bill  over  the  price  stated  in  plaintiff's 
letter  was  due  to  a  change  after  the  print- 
ing was  begun.  He  claims  to  have  iiald  the 
county  treasurer  $60.  If  these  are  all  legiti- 
mate charges,  plaintiff  recovered  $300.26  for 
his  services  in  reading  proof,  assembling, 
signing,  and  sealing  400  printed  copies. 
Plaintiff  testified  that  he  could  do  tills  work 
In  two  days.    One  Adama,  register  of  deeds 
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of  Antrim  county,  a  wltne88  for  plaintiff,  tea- 
tlSed  that  he  could  sign  and  seal  the  400 
copies  In  two  or  tliree  hours;  that  all  the 
proof  reading  could  be  done  in  about  an 
hour,  and  that  the  printer  does  all  the  rest 
of  the  work.  Three  witnesaes,  including 
plaintiff,  all  abstractors  of  more  or  less  ex- 
perience in  the  counties  where  they  resided 
and  did  business,  testified  In  his  behalf  on 
the  value  of  these  services,  and  the  method 
of  computing  them.  Upon  cross-examina- 
tion the  court  refused  to  permit  the  defend- 
ant's counsel  to  show  the  value  of  the  time 
spent  by  the  plaintiff  in  reading  proof,  as- 
sembling, signing,  and  sealing  the  copies. 
Plaintiff  rendered  a  bill  for  $500,  filed  a  bill 
of  particulars  claiming  $1,200,  testified  that 
he  charged  defendant  $2.50  each  for  his  work 
on  the  400,  and  60  cents  each  for  the  tax 
certificates,  and  that  the  original  abstract 
was  worth  $19.76,  making  a  total  of  $1,219.- 
75.  One  of  his  witnesses  fixed  the  value  at 
$1,975,  another  at  $770;  while  the  expert  wit- 
nesses for  the  defendant,  including  Mr. 
Charles  M.  Burton,  of  Detroit,  whose  abstract 
business  is  the  most  extensive  In  the  state, 
testified  that  they  usually  made  no  charges 
for  such  copies. 

When  one  seeks  to  recover  hundreds  of 
dollars  for  a  few  hours'  work  he  must  be 
able  to  show  either  an  express  contract  or  a 
custom  known  to  the  contracting  parties,  or 
so  open  and  notorious  that  the  parties  must 
In  law  be  held  to  have  contracted  with  refer- 
ence to  it  Lamb  v.  Henderson,  63  Mich.  302, 
29  N.  W.  732;  Scott  v.  Maier,  66  Mich.  554, 
28  N.  W.  218,  56  Am.  Rep.  402;  Schurr  v. 
Savingy,  86  Mich.  144,  48  N.  W.  547;  Eaton 
V.  Gladwell,  108  Mich.  678,  66  N.  W.  69& 
If  such  a  custom  had  existed  locally  in  Char- 
levoix county,  that  would  not  bind  a  party 
residing  elsewhere,  who  had  no  notice  or 
knowledge  of  it  Pennell  v.  Delta  Trans- 
portation Oo.,  94  Mich.  247,  58  N.  W.  1049; 
Eaton  y.  Oladwell,  108  Mich.  678,  66  N.  W. 
586;  HatctaincB  v.  Ladd,  16  lillcb.  493.  See, 
also,  MilUcan  v.  Sligh  Fum.  Co.,  Ill  Mich. 
629,  70  N.  W.  188;  Reynolds  v.  Continental 
Ins.  Co.,  86  Mich.  130,  142.  The  defendant 
In  this  case  bad  no  notice  or  knowledge  of 
'  any  auch  custom.  No  custom  was  shown. 
Each  witness  for  the  plaintiff  arrived  at  the 
da  mages  up(»  a  different  basis,  as  is  evi- 
denced by  the  fact  that  no  two  agreed  upon 
the  measure  of  damages.  One  witness,  when 
asked  what  400  printed  copies,  like  those 
here  in  issue,  would  be  worth,  testified: 
"400  abstracts  would  come  to  $7,700.  If  I 
were  making  400,  I  shouldn't  discount  it  less 
than  one-tenth;  making  $770  as  the  least  I 
would  do  the  work  for."  He  immediately 
testified  that  he  meant  a  discount  at  90  per 
cent  When  asked  on  cross-examination  what 
was  the  basis  for  such  a  charge,  he  replied, 
"Well,  sir,  if  I  were  in  the  abstract  business, 
[  should  protect  my  business.  I  would  esti- 
mate or  calculate  that  In  20  years  I  should 
abstract  at  least  half  of  those  lots.    •    •    • 


To  a  certain  extent  I  base  my  charges 
$770  upon  the  earnings  I  would  lose  dui 
the  next  twenty  years."  Such  testimony 
of  course,  too  indefinite  and  uncertain  to  1 
nish  any  basis  for  damages.  If  there  i 
no  custom  controlling  the  price  of  such  < 
ies,  the  rule  of  damages  would  be  their 
toal  value.  The  time  spent  in  the  work  i 
the  value  of  such  time  are,  in  such  a  ci 
important  elements.  Plaintiff  arbltra: 
charged  $2.50  a  piece  for  "the  copies, 
could  as  well  have  charged  any  other  si 
He  might  as  well  have  charged  $19.75 
each  as  an  original  abstract  or  $7,700  for 
lot  But  it  is  not  claimed  that  defend 
contracted  for  400  originals.  He  asked  pit 
tiff  to  bring  the  abstract  down  to  date,  i 
to  get  a  bid  for  printing  400  copies,  with 
certificate  attached  that  the  printed  cop] 
correct  To  this  plaintiff  replied  that 
printing  of  the  copies  would  cost  $15,  i 
suggested  that  the  certificate  of  the  con 
treasurer  should  be  attached.  Defendant 
piled,  in  substance,  to  have  the  work  d 
"as  p«  your  letter."  The  contract  is  c 
tained  In  these  three  letters.  Plaintiff  tb 
by  agreed  to  bring  defendant's  abstract  dc 
to  date,  to  get  400  copies  printed,  to  att 
his  certificate  of  the  correctness  of  the  <x 
and  to  obtain  the  certificate  of  the  cou 
treasurer  as  to  taxes.  For  these  services 
defendant  agreed  to  pay  the  customary  i 
for  the  abstract,  $15  for  printing  the  cop 
and  a  reasonable  price  for  the  other  w( 
as  to  which  no  price  was  mentioned.  ' 
contract  was  for  one  abstract  and  four  b 
dred  copies.  Fees  for  making  abstracta 
based  upon  elements  hereinafter  referred 
Upon  this  no  question  arises.  These  co] 
had  no  additional  valne  because  certified 
the  abstractor  to  be  correct  copies.  The  i 
ies  would  be  just  as  valuable  and  nsefn 
certified  by  any  other  person,  official  or  : 
man,  to  be  correct  The  work  of  mai 
copies  of  documents  and  certifying  to  tl 
correctness  is  not  enhanced  in  value  by 
fact  that  it  is  done  by  a  lawyer,  doctor 
abstractor.  If  some  questi<m  had  arisen  u 
the  validity  of  defendant's  title  under 
abstract,  and  it  had  obtained  the  opinioi 
a  lawyer  as  to  its  validity,  and,  desiring 
have  copies  of  such  opinion  to  give  to  ] 
ties  to  whom  it  might  sell  lots,  should  < 
tract  with  the  lawyer  to  make  a  certain  m 
ber  of  copies  of  his  opinion,  attach  his 
nature  thereto  that  they  were  correct  coj 
of  the  original,  the  basis  of  the  lawy 
charge,  if  no  price  was  agreed  upon,  wc 
be  the  value  of  one  opinion,  and  the  va 
of  his  services  for  clerical  work  in  mab 
the  copies  and  certifying  to  their  corr 
ness.  If  a  doctor  should  give  a  patien 
prescription  and  the  patient  should  ask  1 
to  make  copies  thereof,  and  certify  to  ti 
correctness,  the  doctor  could  charge  for 
one  prescription,  and  for  the  copies  only 
reasonable  value  of  his  time  and  services 
making  them.    An  article  may  be  of  gi 
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ralne  to  the  party  to  whom  it  Is  ftirnished, 
bnt  that  la  not  the  criterion  of  the  price  to 
be  paid.  A  machine  may  be  naeleas  for  want 
of  a  piece  broken  or  loat  When  replaced 
by  another.  It  enables  the  purchaser  to  make 
large  profits.  If  not  replaced,  he  makes 
great  losses.  But  the  implied  contract  is  to 
pay  only  what  the  piece  of  machinery  Is 
reasonably  worth.  I  can  see  no  other  rea- 
sonable basis  for  the  plalntlfTs  services  In 
this  case  in  making  the  copies.  It  is  con- 
ceded he  cannot  recover  for  them  as  orig- 
inals. He  cannot  recover  the  valne  to  the 
defendant  There  Is  no  castom  or  basis  for 
an  arbitrary  price.  He  cannot  recover  be- 
cause he  or  his  successor  may  lose  some 
abstracts  in  the  future.  If  he  desired  to  get 
pay  for  such  uncertain  damages,  he  should 
have  declined  to  make  the  copies,  or  should 
Iiave  informed  the  plaintiff  beforehand  of 
the  price  he  would  charge.  He  chose,  how- 
ever, to  rest  upon  an  Implied  contract  to  pay 
what  his  services  were  worth. 

Three  elements  of  value  enter  Into  an  ab- 
stractor's charges:  (1)  The  use  of  the  capital 
Invited;  (2)  the  services  of  the  abstractor 
In  preparing  the  abstract;  (3)  the  liability  of 
the  abstractor  to  the  purchaser  of  the  ab- 
stract for  damages  resulting  from  defects  in 
the  abstract.  This  liability  extends  only  to 
the  person  for.  whom  the  abstract  Is  made, 
and  not  the  grantee.  1  Am.  and  Bug.  Enc. 
Law  (2d  Ed.)  221.  This  liability  of  the  plain- 
tiff was  not  enlarged  by  certifying  to  copies. 
This  would  have  been  the  same  tf  he  had 
made  but  the  one  abstract  Under  the  rul- 
ings and  instruction  of  the  court  defendant 
would  be  compelled  to  pay  ai>on  a  basis  or 
custom  with  reference  to  which  it  did  not 
contract,  and  to  pay  nearly  $400  for  not  to 
exceed  two  days'  work,  which  required  no 
iklU  and  entailed  no  liability.  It  might  have 
been  $1,200  under  plaintiff's  bill  of  particu- 
lars and  testimony.  The  court  should  have 
admitted  the  testimony  as  to  the  value  of  the 
time  spent  in  the  work;  should  have  in- 
atmcted  the  Jury  that  no  custom  had  been 
established,  and  that  the  prospective  loss  of 
earnings  In  the  abstract  business  on  account 
of  the  400  printed  copies  was  too  remote  and 
uncertain  to  constitute  an  element  of  value. 

The  judgment  should  be  reversed,  and  new 
trial  ordered. 


MONTOOMBBT,      J„ 
GRANT.  J. 


concurred     with 


HOOKER,  O.  J.  I  concur  in  the  result 
reached  by  my  Brother  GRANT  for  the  rea- 
son that  fbe  charge  of  the  court  left  to  the 
Jury  the  opportunity  to  increase  the  com- 
pensation of  the  plaintiff  upon  the  ground 
that  it  was  the  general  custom  of  abstractors 
to  base  their  charges  for  copies  upon  trans- 
fers, when  no  such  custom  was  proved,  even 
If  it  would  have  been  admissible  had  it  been 
proved.  It  was  sufficient  to  allow  the  plain- 
tiff to  lecoTer  reasonable  compensation  for 


his  services  in  regard  to  the  printing  and  the 
reasonable  value  of  his  certificates  appended 
to  the  400  printed  copies  of  the  abstract 
The  defendant  might  have  had  these  copl^ 
printed  without  asking  plaintiff  to  see  to  it, 
but  the  Judge  properly  refused  to  instruct 
the  Jury  that  such  certificates  were  worth 
no  more  than  the  value  of  the  time  consumed 
in  the  physical  labor  of  signing  plalntUTa 
name.  The  certificate  that  these  copies  were 
correct  abstracts  (or  correct  copies  of  an  ab- 
stract, which  would  amount  to  the  same 
thing)  involved  something  more  than  the 
mere  signing  of  a  name.  It  carried  with  it 
certain  evidence  of  value  to  the  defendant,  or 
any  other  person  who  should  have  occasion 
to  use  a  copy  of  the  abstract  It  was  proper 
for  the  defendant's  counsel  to  cross-examine 
regarding  the  amount  and  value  of  time  con- 
sumed, as  that  was  an  element  of  value.  I 
doubt  if  the  case  should  be  reversed  on  the 
ground  of  the  rulings  in  relation  to  the  lat- 
ter subject  in  view  of  what  occurred  upon 
the  trial 
Judgment  reversed. 

MOORE,  3.,  concurred  with  the  CHIEF 
JUSTICE. 

CARPENTER,  J.  I  agree  that  the  Judg- 
ment should  be  reversed  because  the  court 
erred  in  not  permitting  defendant  to  show 
the  valne  of  the  time  required  to  make  the 
certificates,  and  because  the  evidence  did  not 
establish  a  custom.  I  agree  with  my  Brother 
GRANT  that  the  measure  of  recovery  for 
the  certificates  made  by  plaintiff  Is  the  rea- 
sonable value  of  plalntUTs  services,  and  not 
the  value  of  the  certificates  to  defendant.  I 
cannot,  however,  agree  with  him  that  the 
value  of  those  services  is  to  be  measured  by 
what  an  ordinary  clerk  could  demand  for 
similar  services.  I  think  plaintiff's  services 
were  in  fact  more  valuable  than  as  if  per- 
formed by  an  ordinary  clerk;  and  this  fact 
together  with  the  Inferences  that  may  prop- 
erly be  drawn  from  the  circumstances  under 
which  the  services  were  rendered,  entitled 
plaintiff,  in  my  Judgment,  to  receive  what 
his  services  are  worth.  Plaintiff  was  not 
bound,  in  my  Judgment,  to  take  less  for  the 
time  spent  in  reading  proof  and  making 
these  certificates  than  his  time  was  worth  In 
his  ordinary  occupation. 


CEDAR  CREEK  TP.  v.  BOARD  OF  BUP'RS 

OF  WEXFORD  COUNTY. 

(Supreme  Court  of  Michigan.    Dec.  1,  1903.) 

TOWNSHIP    BOABD    OF    HBALTH— PROVISIONS 
FOR    SICK    PERSON— AUiOWANCB    OF    CLAIM 
-G0NCLUSIVBNBS8  AGAINST  COUNTY. 
1.  Under  Comp.  Laws,  J  4424,  providing  that, 
when  a  person  in  a  township  snail  be  Infected 
with  slckiiess  dangerous  to  the  public  health,  the 
township  board  of  health  shall  take  such  meas- 
ures as  they  judge  best  for  the  safety  of  the 
inhabitants  by  removing  him,  if  not  dangerous 
to  his  health,  to  a  separate  bouse,  and  provid 
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Ins  assistance  and  necessaries,  at  his  charge 
if  he  is  able,  otherwise  at  the  charge  of  the 
county,  allowance  by  the  township  Doard  of 
health  of  expenses  incmred  by  the  health  of- 
ficer in  such  a  matter  is  conclnsiye  against  the 
county  as  to  the  character  of  the  disease,  the 
necessity  and  fitness  of  the  articles  and  service, 
the  fact  that  the^  were  furnished,  and  the  in- 
ability of  the  patient  to  pay. 

2.  The  proviso  of  Comp.  Laws,  {  4424,  that 
the  township  board  of  health  shall  keep  and 
render  an  itemized  and  separate  statement  of 
expenses  incurred  in  caring  for  each  i>atient,  is 
satisfied  by  its  being  able  to  render  the  item- 
iced  and  separate  statement. 

S.  An  allowance  by  a  township  board  of 
health  to  a  physician  for  services  to  a  patient, 
for  which  the  county  is  liable,  is  not  invalid 
because  he  was  a  member  of  the  board  and 
participated  in  the  allowance. 

Certiorari  to  Circuit  Court,  Wexford  Coun- 
ty; Clyde  C.  Chittenden,  Judge. 

Mandamus  on  tbe  relation  of  the  township 
of  Cedar  Creek  against  the  board  of  super- 
visors of  Wexford  county.  Writ  denied,  and 
relator  brings  certiorari.    Reversed. 

L  C.  Wheeler  (Pratt  &  Davis,  of  counsel), 
for  relator.  Fred  C.  Wetmore  (D.  B.  Mcln- 
tyre,  of  counsel),  for  respondent 


HOOKER,  0.  J.  In  the  year  1900  sundry 
expenses  were  Incurred  by  tbe  health  officer 
of  the  township  of  Cedar  Creek,  Wexford 
county.  It  does  not  appear  that  this  was  ex- 
pressly authorized  by  the  board  of  health, 
but  the  Items  were  allowed  by  the  said  board 
of  the  township,  and  were  then  presented  to 
the  board  of  superyisors,  and  they  were  re- 
jected and  disallowed.  The  claimants— L  e., 
the  persons  who  furnished  the  services  and 
other  Items— then  presented  them  a  second 
time  to  the  board  of  health  of  the  township 
for  allowance  and  payment,  and  they  were 
allowed  and  paid  by  the  township.  There- 
after the  township  presented  an  Itemized 
statement  of  the  claims  to  tbe  board  of  su- 
pervisors for  payment,  and  they  were  again 
disallowed.  Relator  filed  the  petition  In  this 
proceeding,  alleging  the  foregoing  facts,  and 
that  the  distinction  between  the  township 
and  county  poor  had  been  abollsbed  in  Wex- 
ford county,  and  that  Cedar  Creek  township 
had  no  poor  fund;  also  alleging  that  the 
State  Board  of  Health  classes  typhoid  fever 
as  a  communicable  disease,  dangerous  to  tbe 
public  health.  The  Items  presented  were  for 
expenses  alleged  to  have  been  incurred  In  the 
care  and  treatment  of  typhoid  fever  cases 
within  tbe  township.  An  answer  was  filed, 
denying  that  the  State  Board  of  Health  had 
authority  to  determine  what  diseases  were 
communicable  and  dangerous  to  the  public 
health,  under  the  statute  applicable  to  tbe 
case,  and  upon  tbe  hearing  which  followed 
the  respondent  offered  no  evidence  except 
medical  testimony  as  to  the  character  of  ty- 
phoid fever.  The  learned  circuit  judge  who 
beard  the  cause  dismissed  the  petition  for 
the  following  reasons:  (1)  Typhoid  fever  Is 
not  a  communicable  disease  dangerous  to  the 
public    health,    within   the   meaning   of   the 


health  law.  (2)  That  one  Cochrane,  to  w 
some  of  the  items  were  furnished,  wai 
sufficient  ability  to  pay  for  them.  (3)  ' 
the  health  officer  was  careless  and  negli 
in  the  discharge  of  his  duties,  and  so  fai 
ceeded  hla  authority  that  the  county  sh 
not  be  held  liable  for  the  charges,  w 
were  unreasonable.  (4)  That,  regarding 
bills  for  merchandise  and  drugs,  there 
not  sufficient  proof  that  those  supplies  ' 
necessary  for  the  comfort  and  weU-beln 
the  patients;  that  the  evidence  shows  a  i 
less  and  profligate  expenditure  of  tbe  pi 
funds;  and  that  there  Is  not  only  no  i 
that  tbe  goods  were  procured  for  tbe 
benefit  of  the  sick,  but  that  the  proof 
bills  show  that  a  large  portion  of  the  Ii 
were  food  and  clothing  procured  for  c 
persons.  These  Items  were  excluded  by 
circuit  Judge.  (5)  A  charge  in  favor  of 
Corlett  was  disallowed  upon  the  ground 
he  bad  "hired  himself,  fixed  his  own  com 
sation,  and  audited  bis  own  account."  T 
bills  were  rejected.  (6)  The  board  of  be 
kept  no  Itemized  account  of  all  expendit 
as  required  by  law,  and  therefore  the 
counts  were  never  properly  presented  te 
board  of  supervisors.  (7)  The  items  for 
slclan's  and  nurse's  services  were  disallt 
upon  tbe  ground  that  tbey  were  renderc 
typhoid  fever  cases,  and  were  not  wlthli 
provision  of  the  law. 

The  questions  In  the  case  are;  (1)  1 
the  items  properly  disallowed  npoo 
ground  that  they  were  rend»ed  in  typ 
cases?  (2)  Was  tbe  judge  In  error  in  bol 
that  the  ability  of  Cochrane  to  pay  au' 
ized  tbe  disallowance  of  items  furnlshe 
himself  and  family?  (3)  Is  tbe  alleged  u 
gence  of  the  health  officer  a  sufficient  gn 
of  disallowance?  (4)  Was  it  proper  b. 
quire  into  the  uses  to  which  articles  pun 
ed  were  put?  (5)  Was  the  disallowanc 
Dr.  Corlett's  claim  proper?  (6)  Was  the 
ure  of  the  health  board  to  keep  an  ace 
of  items  a  sufficient  ground  for  dismif 
tbe  petition?  (7)  Should  an  Item  of  | 
Dr.  Morgan's  bill  be  deducted  and  6 
lowed? 

The  statute  under  which  these  proceec 
were  taken  Is  chapter  108  of  the  Com] 
Laws,  and  especially  section  4424,  which 
as  follows  at  tbe  time  of  the  transaetioi 
controversy,  viz.:  "(4424)  Sec.  15.  When 
person  coming  from  abroad  or  residin 
any  township  within  this  state,  sbkU  bi 
fected,  or  shall  lately  before  have  beei 
fected  with  the  smallpox,  or  other  sick 
dangerous  to  tbe  public  health,  the  boat 
health  of  tbe  township  where  such  pe 
may  be,  shall  make  eftectual  provisio 
the  manner  in  which  they  shall  judge 
for  the  safety  of  the  inhabitants  by  rei 
Ing  such  sick  or  infected  person  to  a 
arate  bouse.  If  it  can  be  done  without 
ger  to  his  health,  and  by  providing  ni 
and  other  assistance  and  necessaries,  w 
shall  be  at  tbe  charge  of  ttie  person  him 
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his  parents  or  other  persona  who  may  be 
liable  for  his  support,  U  able;  otherwise  aa 
a  charge  of  the  county  to  which  he  belongs; 
provided,  that  the  health  board  shall  keep 
and  render  an  Itemized  and  separate  state- 
ment of  expenses  incurred  In  so  caring  for 
each  person."  The  health  board  has  large 
discretionary  powers,  made  necessary,  by  the 
fact  that  it  is  an  emergency  board.  When 
it  has  reason  to  fear  danger  from  diseases 
which  are  generally  recognized  as  commnnl- 
cable  and  dangerous  to  the  public  health, 
a  court  may  be  justified  in  taking  Judicial 
notice  that  the  disease  is  within  the  statnte, 
which  In  plain  terms  Includes  all  diseases 
where  there  is  danger  to  the  public  health 
from  a  threatened  spread  of  the  disease. 
There  may  be  other  diseases  which  the  courts 
can  Jadidally  know  not  to  be  within  the  stat- 
nte, bnt  there  are  still  others  where  it  can- 
not be  a  matter  of  Judicial  notice.  In  the 
case  of  People  r.  Shurly  (Mich.)  01  N.  W. 
139.  which  was  a  review  of  a  conviction  of 
a  physician  for  fUling  to  report  a  case  of 
consnmptlon,  section  4453  making  it  his  duty 
to  report  all  patients  infected  with  "small- 
pox, cholera,  diphtheria,  scarlet  fever,  or  any 
otiier  disease  dangerous  to  the  public  health," 
It  was  held  that  the  question  whether  or  not 
consumption  was  a  disease  dangerous  to  the 
public  health  was  for  the  Jury;  and  It  is 
contended  that  this  case  is  within  the  rale 
there  stated.  We  think  not  Within  rea- 
sonable bounds,  at  least,  the  health  officer's 
conclusion  that  a  disease  Is  communicable, 
and  1b  a  menace  to  public  health,  must  be 
conclusive;  otherwise  the  efficiency  of  health 
officers  and  boards  would  be  seriously  less- 
ened, for  persons  would  be  likely  to  hesitate 
about  furnishing  necessary  medicines  and 
other  commodities  and  rendering  servlceB 
if  It  Involved  the  danger  of  review  by  an- 
other Iioard,  with  power  to  disallow  claims 
upon  the  ground  that  the  disease  was  not 
within  the  statute,  or  the  goods  furnished 
were  not  necessary.  We  are  of  the  opinion 
that  the  allowance  by  the  township  board 
of  health,  which  is  identical  with  the  town- 
ship board  in  townships,  was  designed  to  be 
final,  and  where  the  law  imposes  the  lia- 
bility upon  counties  It  was  Intended  that  the 
allowance  by  the  township  board  should  bind 
the  board  of  supervisors  as  to  the  character 
of  the  disease,  the  necessity,  and  the  fitness 
of  the  articles  and  services  furnished  and 
rendered,  as  well  as  the  fact  that  they  were 
famished.  What,  If  any,  remedy  there  may 
•be  In  case  of  fraud  or  bad  faith  on  the  part 
of  the  local  board,  we  need  not  consider 
here.  See  Browne  v.  Snp'rs,  126  Mtch.  277, 
85  N.  W.  745;  Zimmerman  v.  Sup'rs  (Mich.) 
96  N.  W.  685;  Pease  v.  Saginaw,  126  Mich. 
436,  85  N.  W.  1082;  Rae  v.  Flint,  61  Mich. 
526, 16  N.  W.  887;  Wilkinson  v.  Ix>ng  Rapids, 
74  Mich.  63,  41  N.  W.  861;  Safford  v.  Board, 
UO  Mich.  86,  67  N.  W.  1094,  38  L.  R.  A.  300, 
64  Am.  St.  Rep.  382;  St  Johns  v.  Board,  111 
HIch.  609,  70  :f.  W.  181;  Alvord  r.  Board  and 


Fuller  V.  Board  (no  opinions  filed).  It  may 
be  said  that  the  Constitution  giyea  to  the 
board  of  supervisors  the  power  to  adjust  all 
claims  against  counties,  and  that  It  cannot 
be  taken  away  by  statute,  but  a  limitation 
on  this  broad  proposition  is  found  in  the 
following  cases,  and  this  rule  applies  where 
the  law  has  pointed  out  another  mode  of  ad- 
justment: People  V.  Auditors,  13  Mich.  233; 
Kennedy  v.  Gles,  25  Mich.  91;  Mixer  v. 
Sup'rs,  26  Mich.  425;  McMaben  v.  And.,  41 
Mich.  223,  49  N.  W.  921;  Endrias  v.  Chip- 
pewa CX>.,  43  Mich.  817,  6  N.  W.  632;  Van 
Wert  V.  Schocri  Dist,  100  Mich.  834.  68  N.  W. 
1119;  Wlthey  v.  Ch:.  J.,  108  Mich.  168,  65 
N.  W.  668;  Board  v.  Reynolds,  121  Mich. 
103,  79  N.  W.  1121.  The  cases  cited  appear 
to  us  conclusive  of  most  questions  in  this 
case. 

The  question  of  the  ability  of  the  patient 
to  pay  is  also  foreclosed  by  the  allowance  by 
the  township  board.  See  EilUott  v.  Kalkas- 
ka and  companion  cases,  68  Mich.  462,  25 
N;  W.  461,  56  Am.  Rep.  706;  McKUlop  v. 
Board,  116  Mich.  614,  74  N.  W.  1050. 

It  is  urged  that  the  health  board  did  not 
comply  with  the  proviso  requiring  that  boards 
keep  and  present  an  itemized  statement  of 
articles  and  services  furnished  to  each  per- 
son. While  the  board  did  not  keep,  in  a 
book  of  its  own,  an  account  of  Items  furnish- 
ed each  person,  they  had  before  them  and 
allowed  such  itemized  accounts,  and  render- 
ed such  an  account  in  this  case.  This  was 
a  sufficient  compliance  with  the  statute.  The 
requirement  to  keep  and  render  an  account 
is  met  when  the  board  Is  able  to  render  the 
itemized  and  separate  statement  required 
by  statute.  In  the  case  of  Durand  v.  Su- 
pervisors (Mich.)  98  N.  W.  1074,  the  board 
was  unable  to  do  this,  and  the  conclusion 
there  reached  Is  not  in  confiict  with  the 
present  holding. 

There  was  a  bill  for  $149.50  for  attend- 
ance upon  patients  and  consultation  with 
other  physicians  allowed  to  Dr.  Oorlett,  the 
health  officer  of  the  township.  While  no 
direction  to  perform  these  services  were  giv- 
en by  the  board,  they  knew  that  they  were 
being  rendered,  and  appear  to  have  ac- 
quiesced, and  they  afterwards  allowed  the 
bill.  It  may  be  said  that  the  decision  of  the 
circuit  Judge  intimates  that  it  is  his  conclu- 
sion that  the  "health  officer  hired  himself, 
fixed  his  own  compensation,  and  audited  his 
own  account"  but  we  are  of  the  opinion  that 
his  language  means  no  more  than  that  Dr. 
Corlett  had  no  previous  express  arrangement 
with  the  board  as  to  performing  the  serv- 
ices, that  he  fixed  a  price  upon  his  services 
by  rendering  a  bill,  and  that  he  was  a  mem- 
ber or  appointee  of  the  board,  and  may  have 
been  present  at  its  allowance.  There  is  no 
dispute  that  his  bill  was  allowed  by  the 
board,  and  nothing  to  show  that  It  did  not 
receive  the  supixHrt  and  vote  of  the  othei 
members.  Although  some  cases  have  ex- 
pressed disapproval   and  doubt  of  th^- 
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Udlty  of  an  allowance  In  which  the  claimant 
participated,  no  Instance  la  dted  where  an 
Item  haa  been  rejected  for  that  reason,  and 
we  think  it  should  not  he  in  this. 

The  item  of  $7  in  the  bill  of  Dr.  Morgan 
seems  to  come  within  the  mle  in  the  case 
of  Browne  t.  Sup'rs,  126  Mich.  278,  86  N.  W. 
745,  and  should  be  disallowed. 

The  frequency  of  these  cases  Indicates  a 
restiveness  under  the  application  of  this  law, 
due  perhaps,  in  part  at  least,  to  unwilltngnesB 
on  the  part  of  county  boards  to  be  con- 
cluded by  allowances  made  by  local  boards. 
While  local  boards  might  perhaps  safely  be 
permitted  to  bind  their  townships,  it  may 
be  doubtful  if  there  Is  not  a  premium  on 
undue  liberality  where  the  allowance  is  to 
be  paid  by  the  county.  The  Legislature 
seems  to  have  been  of  that  opinion,  and  one 
of  the  first  acts  of  the  last  session  has  made 
radical  changes  In  the  law  applicable  to  this 
case. 

The  order  of  the  circuit  comrt  is  reversed, 
with  costs,  and  the  case  Is  remanded,  with 
direction  that  the  writ  Issue  as  to  all  but 
the  $7  item  mentioned. 

GRANT,  3.,  took  no  part  In  flie  dedalon. 
The  other  Justices  concurred. 


CRBAMBRT  PACKAGE  MFG.  00.  ▼.  TAG- 
LEY  et  aL 
(Supreme  Court  of  Minnesota.    Dec.  4,  1903.) 
CONDinONAIi  BALiB  CONTRACTS-FIUNO. 

1.  Section  18,  c.  292,  p.  543,  Laws  1897,  re- 
lating  to  the  filing  of  conditional  sale  contracts, 
construed,  and  held  that  such  contract*  most  be 
filed  in  the  town,  Tillago,  or  city  where  the 
vendee  resides  at  the  time  of  the  making  of  the 
contract,  although  he  may  reside  elsewhere  at 
the  time  of  the  filing  thereof. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Pollc  County; 
Andrew  Grindeland,  Judge. 

Action  by  the  Creamery  Package  Manu- 
factturing  Company  against  Joseph  Tagley 
and  A.  D.  Stephens.  Judgment  for  plaintifl. 
From  an  order  denying  a  new  trial,  defend- 
ants appeal.    Afilrmed. 

A.  A.  Miller,  for  appellants.  Benjamin  0. 
Taylor,  for  respondent 

START,  a  J.  Action  for  oonveralon  of 
a  creamery  outfit  The  trial  court  made 
findings  of  fact  in  favor  of  the  plaintifF,  and 
as  a  conclusion  of  law  directed  Judgment  In 
its  favor  and  against  the  defendants  for  the 
sum  of  $428.96  and  Interest  being  the  amount 
due  to  it  upon  a  conditional  sale  contract 
The  defendants  appealed  from  an  order  deny- 
ing tb^r  motion  for  a  new  trlaL 

The  undisputed  facts  are  substantially 
these:  The  plaintifT,  on  April  10,  1902,  was 
the  owner  of  the  personal  property  in  ques- 
tion, and  on  that  day  made  a  conditional 
sale  thereof  to  Peter  Bl  Lauby,  who  then 


resided  In  the  township  of  Grove  Park, 
state.  The  contract  of  sale  was  in  wri 
wherein  it  was  expressly  stipulated  that 
title  to  the  property  was  to  remain  in 
vendor  until  the  purchase  price  thereof 
paid  according  to  the  terms  of  the  cont 
On  June  28,  1902,  the  plalntifr  filed  lU 
tract  with  the  town  clerk  of  Grove  I 
Intervening  the  making  of  the  contract 
the  filing  of  it  and  on  June  11.  1902, 
village  of  Mentor,  which  was  theretofc 
part  of  the  town  of  Grove  Park,  was 
incorporated  as  a  village,  and  at  that 
It  was  detached  from  the  town,  and 
since  had  no  political  connection  there' 
Ever  since  the  incorporation  of  the  vl 
the  vendee  has  been  a  resident  thereof. 
July  1,  1902,  he  executed  a  chattel  i 
gage  on  the  property  to  the  defendani 
secure  the  payment  of  |1,500,  which 
filed  in  the  oflSce  of  the  recorder  of  the 
lage  on  the  day  of  its  date.  The  mortg 
made  default  and  the  defendants  to(dc 
session  of  the  property,  sold  it  and  ap 
the  proceeds  thereof  in  payment  of  the  i 
gage  debt  These  facts  present  the  que 
whether  the  plaintifTs  contract  was  fll< 
the  proper  oflSce  before  the  defendants 
their  mortgage.  If  it  was,  the  decision 
order  of  the  trial  court  are  correct;  o 
wise  they  are  erroneous.  The  qnestio; 
volves  the  construction  of  the  statute  i 
Ing  to  the  filing  of  conditional  sale  cont 
(Laws  1897,  p.  54S.  c.  292,  (  18),  which  i 
as  follows:  "Every  such  note  or  other 
dence  of  indebtedness  m  contract  or 
thereof  shall  be  filed  in  the  office  of 
township  clerk,  village  recorder,  dty  < 
or  other  officer  in  whose  custody  the  re< 
of  the  city  or  village  are  kept,  of  the 
or  village  where  the  vendee  resides  a1 
time  of  the  making  thereof  or  in  case 
vendee  is  not  a  resident  of  this  state 
the  same  shall  be  filed  in  the  office  ol 
town  clerk,  village  recorder  or  city 
where  the  property  is  situated."  The  n 
ing  of  this  statute  lies  so  clearly  upon  its 
there  is  no  room  for  constmction.  We 
strue  the  statute  as  It  reads,  and  hold 
the  contract  must  be  filed  in  the  town, 
or  village  "where  the  vendee  resides  a' 
time  of  the  making  thereof,"  not  whei 
resides  at  the  time  of  the  filing  thereo 
counsel  for  the  defendants  would  con 
the  statute.  It  Is  urged  that  this  cone 
tion  Is  unrieasonable,  because  it  impose 
on  a  party  purchasing  or  taking  a  lien  on 
sonal  property  situate  In  the  village  the 
den  of  examining  the  records  of  both  thi 
lage  and  the  town.  This  does  not  rende 
ronstmctlon  unreasonable,  for  the  fact 
the  village  was  originally  a  part  of  the 
made  It  necessary  in  all  cases  for  prv 
subsequent  purchasers  or  mortgagees  of 
sonal  property  within  the  village  to  exa 
the  records  in  the  town  as  well  as  ii 
village,  because  instruments  properly  flli 
the  town  did  not  cease  to  be  constru 
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notice  aa  soon  aa  the  Tillage  waa  Incorpo- 
rated. They  contliiued  to  be  such  notice  for 
the  time  limited  by  atatute.  In  tbla  caae,  if 
the  contract  had  been  filed  at  any  time  be- 
fore the  village  waB  incorporated,  there  could 
be  no  queation,  aa  counsel  practically  con- 
cedea,  bnt  that  it  would  have  been  properly 
flled,  and  wonld  have  continued  to  be  con- 
Btroctlye  notice  after  the  incorporation  of 
the  Tillage.  While  the  contract  tras  not  filed 
before  the  village  was  organized,  it  was  filed 
In  the  town  where  the  vendee  resided  at  the 
time  of  the  making  thereof  before  the  de- 
fendants took  their  mortgage.  We  accord- 
ingly hold  that  the  contract  was  flled  in  the 
proper  office,  and  that  the  defendants  had 
constmctive  notice  thereof. 

The  case  of  Meehan  v.  Zeb,  77  Minn.  68, 
TO  N.  W.  656,  cited  by  defendants,  is  not  in 
point,  for  that  case  involved  the  filing  of  a' 
mechanic's  lien  statement,  and  the  statute 
(Gen.  St  1894,  {  6236),  there  construed,  was 
essentially  difFerent  from  the  one  we  have 
considered  in  this  case. 

Order  affirmed. 


NATIONAL  BOND  *  SBCURITT  CO.  t. 

BOARD  OF  COM'RS  OF  HBNNB- 

PIN  COUNTY  et  al. 

(Supreme  Coort  of  Minnesota.     Dec.  4,  1908.) 

TAXATION-«TATB  AS8I0NHBNT  CBRTI7ICATB 

— BAIaB— DBSCRIFTION-^UDOMBNT 

— DBUNQUXNT  LIST. 

1.  A  State  anlgnment  certificate,  made  pnr- 
snant  to  Oen.  St.  1894,  (  1601,  is  not  void  be- 
canse  the  pnrcliaser  did  not  pay  taxes  which 
were  then  due  and  unpaid,  bnt  not  delinqaent. 

2.  If,  in  the  proceedings  culminating  in  a  tax 
jndgment,  several  separate  tracts  of  land  are 
assessed  and  treated  aa  one  tract,  and  judg- 
ment is  entered  against  the  land  as  one  tract, 
the  auditor  most  follow  the  jndcpient,  and  sell 
the  land  as  one  tract.  The  land  here  in  ques- 
tion is,  in  law  and  in  fact,  one  separate  tract. 

8.  A  description  in  a  tax  judgment  which  dis- 
tinctly points  ont  the  land  in  such  a  way  as  to 
leave  no  room  for  mistake  as  to  what  property 
ia  intended  is  snfllcient,  and  evidence  of  extrin- 
sic facts  is  admissible  to  apply  the  description 
and  identify  the  land.  Rnle  applied,  and  held 
that  the  description  of  the  land  in  the  tax  judg- 
ment in  tills  case  is  suffldent. 

4.  A  description  of  land  in  the  published  de- 
linquent list  IS  sufficient  if  it  so  describes  the 
land  that  the  owner  and  all  other  interested 
parties  may  identify  it  with  reasonable  certain- 
ty. The  description  of  the  land  in  tite  delin- 
quent list  herein  is  sufficient,  within  this  rnle. 

(Syllabus  by  the  Oonrt.) 

Appeal  from  District  Court,  Hennepin 
Qianty;   (Charles  M.  Pond,  Judge. 

Action  by  the  National  Bond  &  Secm^ty 
(Company  against  the  board  of  county  com- 
missioners of  Hennepin  county  and  others. 
Judgment  ordered  for  defendants.  From  an 
order  denying  a  pew  trial,  plaintUt  appeals. 
Affirmed. 

William  O.  White,  for  appellant  Fred  H. 
Boardman,  Co.  Atty.,  and  C.  U  Smith,  Aaat 
Oo.  Atty.,  for  respondents. 


START,  a  J.  The  plaintUF,  aa  the  aa- 
slgnee  of  a  tax  certificate,  brought  this  ac-. 
tlon  against  the  county  of  Hennepin  and  the 
original  owner  of  the  land  sold  for  taxes  to 
have  the  sale  and  certificate  adjudged  void, 
and  for  the  recovery  from  the  county  of  the 
amount  thereof,  with  interest  The  county 
appeared  and  answered,  asserting  the  valid- 
ity of  the  sale  and  certificate,  but  the  origi- 
nal owner  did  not  appear.  The  trial  coiurt 
made  Its  findings  of  fact  and,  as  a  conclu- 
sion of  law,  found  that  the  plaintiff  waa  not 
entitled  to  any  relief  against  the  county,  and 
directed  Judgment  accordingly.  The  plain- 
tiff appealed  from  an  order  denying  its  mo- 
tion for  a  new  trial. 

There  is  no  dispute  as  to  the  facta,  and 
the  only  question  here  for  review  is  whether 
the  findings  of  fact  sustain  the  conclusions 
of  law;  that  is,  do  they  show  that  the  cer- 
tificate is  valid?  The  facts,  as  found  by  the 
trial  court  are,  briefly  stated,  these:  The 
northeast  quarter  of  the  northwest  quarter  of 
section  1,  township  29,  range  24,  is  located  in 
the  county  of  Hennepin,  in  the  state  of  Min- 
nesota, and  in  the  Ninth  Ward  of  the  city  of 
Minneapolis.  This  tract  of  land  is  subject  to 
the  easement  of  a  railroad  right  of  way— ac- 
quired by  condemnation  proceedings,  which 
are  a  matter  of  public  record— 200  feet  in 
width.  The  right  of  way  is  fenced,  and  ac- 
tually used  and  occupied  by  the  railway  com- 
pany as  such.  There  are  also  upon  and 
across  the  tract  four  public  streets  of  the 
ci^  of  Minneapolis,  legally  laid  out  pursu- 
ant to  the  statute  and  the  charter  of  the  city. 
The  proceedings  whereby  the  streets  were 
laid  out  including  maps  and  plats  thereof 
showing  the  location  of  the  streets  on  the 
ground  and  across  the  railway  right  of  way, 
were  duly  filed  and  recorded.  The  streets, 
as  laid  out  extend  directly  north  and  south 
across  the  tract,  but  they  have  never  been 
graded.  The  land,  except  the  right  of  way, 
has  never  been  fenced  or  used  for  any  pur- 
pose, except  occasionally  for  the  grazing  of 
cattle,  and  ever  since  the  year  1887  haa  been 
known  as  the  Henry  H.  Gregg  (the  original 
owner)  tract  and  in  tax  proceedings  ever 
since  has  been  so  designated.  It  has  never 
been  platted.  On  March  21, 1895,  a  tax  Judg- 
ment was  entered  against  this  tract  of  land 
in  the  district  court  of  the  county  of  Henne- 
pin for  the  taxes  delinquent  thereon  for  the 
year  1893,  in  which  the  land  was  described 
as  foUows:  "N.  H.  %  N.  W.  %,  Section  1, 
Township  29,  Range  24,  exc.  R.  R.  and  Sts." 
But  in  the  published  delinquent  tax  list  in 
the  proceedings  culminating  in  the  Judgment 
it  was  described  as  being  in  the  county  of 
Hennepin,  city  of  Minneapolis,  Ninth  Ward 
thereof,  in  section  1,  township  29,  range  21. 
Otherwise  the  description  was  the  same  as  in 
the  Judgment  Under  the  head  of  name  of 
owner  or  to  whom  assessed,  the  name  of 
Henry  H.  Gregg  appeared.  The  dividing  line 
between  ranges  23  and  24  runs  north  and 
■outh  through  the  Ninth  Ward  of  the  city  of 
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Minneapolis;  and  a  portion  of  the  ward  is 
located  upon  township  29,  range  23,  and  the 
remainder  thereof  upon  township  29,  range 
24.  There  is  no  range  21,  either  in  the  city 
of  Minneapolis  -or  In  Hennepin  county,  and 
there  la  but  one  section  1  In  the  Ninth  Ward 
of  the  city  of  Minneapolis.  On  May  11,  1895, 
at  a  tax  sale  pursuant  to  the  tax  Judgment, 
the  land  was  duly  bid  In  by  the  state— there 
being  no  bidders— for  $959.78;  and  on  July 
20th  of  the  same  year  the  county  auditor  ex- 
ecuted to  the  plaintUTs  assignor  a  state  as- 
signment certlflcate  of  the  land.  In  the  usual 
form,  for  the  sum  of  $978.96.  At  this  time 
there  were  no  subsequent  delinquent  taxes 
against  the  land,  but  the  taxes  for  1894  were 
then  due  and  unpaid;  but  the  assignee  of 
the  state  did  not  pay  them  until  January  16, 
1896,  when  it  paid  therefor  the  sum  of  $893.- 
80,  and  recelyed  a  receipt  therefor  in  the 
usual  form.  The  plaintiff  has  succeeded  to 
all  the  rights  In  the  premises  of  such  origi- 
nal purchaser.  The  plaintiff  here  urges  that 
the  state  assignment  certlflcate  and  tax  re- 
ceipt are  Told,  for  four  reasons: 

1.  The  first  alleged  reason  is  that  the  pur- 
chaser of  the  state  Interest  In  the  land  did 
not  pay  the  taxes  for  the  year  1894.  when  he 
took  the  state  assignment  certlflcate.  In 
support  of  this  proposition,  counsel  cite  and 
rely  upon  the  following  cases:  Security  Trust 
Co.  ▼.  Von  Heyderstaedt,  64  Minn.  409,  67 
N.  W.  219;  Doherty  v.  Trust  Co.,  86  Minn. 
518,  89  N.  W.  853;  Hoyt  v.  Ohapln,  85  Minn. 
624,  89  N.  W.  850.  None  of  the  cases  cited 
Is  in  point  The  first  one  arose  under  a  pro- 
vision of  the  charter  of  the  city  of  St.  Paul 
which.  In  legal  effect,  so  limited  the  author- 
ity of  the  city  treasurer  In  selling  land  by 
virtue  of  a  tax  judgment  that  he  had  no 
power  to  sell  for  less  than  the  total  amount 
of  the  Judgment,  interest,  and  costs.  A  sale 
was  made  for  a  sum  less  than  such  total 
amount,  and  It  was  held  to  be  void.  The  sec- 
ond case  cited  was  one  where  the  land  bad 
been  bid  in  by  the  state,  and  Its  interests 
were  afterwards  assigned  to  a  purcliaaer 
pursuant  to  Gen.  St  1894,  {  1601.  There 
were  then  unpaid  subsequent  delinquent  tax- 
es on  the  land,  which  the  purchaser  was  not 
required  to  pay  when  the  state  assignment 
certificate  was  delivered  to  him.  The  cer- 
tificate, for  this  reason,  was  held  void,  be- 
cause the  auditor  had  no  authority  to  make 
it  unless  such  delinquent  taxes  were  paid. 
In  the  last  case  (Hoyt  ▼.  Chapin)  there  was 
a  sale  pursuant  to  Gen.  St  1894,  §§  1616, 
1617,  providing  for  the  sale  of  land  forfeited 
to  the  state.  There  were  unpaid  current 
taxes  on  the  land  when  the  auditor  made  a 
deed  thereof  to  the  purchaser,  and  It  was 
held  that  the  auditor  was  not  authorized  to 
make  the  deed  without  the  payment  of  such 
current  taxes.  Now.  in  the  case  at  bar  the 
facts  are  radically  different  from  the  facts  In 
any  of  the  dted  cases,  for  this  is  a  case  of  an 
assignment  under  the  provisions  of  section 
1601,  Id,  by  the  state  of  its  Interest  in  the 


land  bid  In  by  It  but  which  bad  not  been 
forfeited  to  the  state.  In  such  cases  the  cnr- 
rent  unpaid  taxes  are  not  required  to  be  paid 
before  the  execution  of  the  state  assignment 
certlflcate,  but  only  subsequent  delinquent 
taxes,  l^ere  were  no  such  delinquent  taxes 
at  the  time  of  the  making  of  the  certificate 
here  In  question.  We  therefore  bold  that  the 
failure  to  pay  the  current  taxes,  not  then  de- 
linquent did  not  affect  the  validity  of  the 
certificate. 

2.  The  second  reason  urged  why  the  cer^ 
tlflcate  Is  void  Is  that  several  separate  tracts 
of  real  estate  were  sold  by  the  auditor  as 
one.  The  county  auditor,  in  selling  land  pn^ 
suant  to  a  tax  Judgment  is  required  to  sell 
"each  piece  or  parcel  of  land  separately  in 
the  order  In  which  they  are  described  hi 
the  Judgment,  and  by  the  description  there- 
in." Gen.  St  1894,  {  1592.  The  land  to  this 
case  was  sold  by  the  description  of  It  In 
the  Judgment.  The  descriptions  In  the  cer- 
tificate and  Judgment  are  identical.  The 
Judgment  treats  the  land  as  a  single  tract, 
and  the  auditor  was  bound  to  follow  the 
Judgment  In  this  respect  and  sell  by  the 
description  therein.  If  in  the  proceedings 
culminating  In  a  tax  Judgment  several  sep- 
arate tracts  of  land  are  assessed  and  treated 
as  one  tract  the  landowner's  remedy  would 
be  by  answer;  but  after  Judgment  la  entered 
against  the  land  as  one  tract  tbe  aadltor 
must  follow  the  Judgment,  and  sell  It  as  one' 
tract.  In  such  a  case  the  landowner's  rem- 
edy Is  lost  by  not  answering.  Minneapolis, 
etc..  By.  Co.  v.  Minnesota  Co.,  81  Minn.  66. 
83  N.  W.  485.  But  this  aside.  It  is  clear 
from  the  facts  found  by  the  trial  court  that 
the  land  here  in  question  Is  in  law  and  in 
fact  one  separate  tract.  Such  facts  show 
that  tbe  land  is  a  single  government  subdi- 
vlslon,  owned  by  one  person,  who  bas  never 
platted  It  nor  used  it  in  any  manner  incon- 
sistent with  the  claim  that  it  is  a  single 
tract.  T^e  mere  fact  that  the  railway  com- 
pany and  ci^  acquired  easements  for  right 
of  way  and  streets  over  the  land  did  not  con- 
vert what  was  a  single  tract  of  land  into 
several  physically  separated  tracts.  State  v. 
Dunn  (Minn.)  93  N.  W.  306.  It  follows  that 
several  tracts  of  land  were  not  sold  as  one 
tract,  and  that  the  certificate  is  not  void 
for  the  second  alleged  reason  stated. 

3.  The  next  reason  is  that  the  description 
of  the  land  in  the  Judgment  Is  so  Indefinite 
and  imcertain  that  the  Judgment  la  void. 
Tbe  land  is  described  in  the  Judgment  as  fol- 
lows: "N.  E.  %.  N.  W.  %  Section  1,  township 
29,  range  24,  exc.  B.  B.  and  Sts."  There  is 
here  no  controversy  about  tbe  meaning  of 
the  clause  "exc.  B.  B.  and  Sts.,"  tor  it  Is 
practically  conceded  that  it  excepts  from  tbe 
tract  of  40  acres  so  mncb  thereof  as  has 
been  taken  for  a  railroad  and  pabllc  streets. 
It  is  also  an  admitted  fact  that  tbe  excepted 
portion  may  be  identified  by  a  reference  to 
the  public  records  of  the  county  of  Henne- 
pin, and,  further,  that  tbe  part  taken  br 
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the  railroad  Is  marked  oat  on  tbe  ground. 
The  point  made,  however,  by  counsel  for  tbe 
plaintiff,  la:   "There  l8  no  attempt,  however, 
in  the  Judgment,  to  identify   or  determine 
how  much  land  Is  excepted;    nor  can  any 
person,    from   reading  the  judgment  alone, 
determine  what  land  or  how  much  land  Is 
left  after  the  railroad  right  of  way  and  the 
public  streets  have  been  excluded."    There 
is  no  uncertainty  in  the  judgment  as  to  what 
land  it  is  against.    The  judgment  is  againat 
the  whole  of  the  N.  E.  %  of  N.  W.  %,  except 
the  streets  and  tbe  railway  right  of  way 
thereon;    and.  If  tbe  streets  were  marked 
out  on  tbe  ground  as  well  as  tbe  railway 
right  of  way,  a  mere  inspection  of  tbe  tract 
would  show  what  part  was  excepted  there- 
from.   If  both  tbe  railway  right  of  way  and 
the  streets   bad   been   marked  out  on   tbe 
ground,  it  would  seem  that  there  could  be  no 
fair  question  that  the  description  of  the  land 
in  the  judgment  was  not  sufficiently  certain. 
As  a  matter  of  fact,  however,  the  streets 
were  not  bo  marked  out,  and  a  person  seeking 
to  Identify  the  location  thereof  would  have  to 
go  to  tbe  public  records  of  the  proceedings 
whereby  they  were  laid  out    Does  this  ne- 
cessity of  examining  tbe  records  to  identify 
tbe  part  of  the  tract  excepted  render  the 
description  of  tbe  land  In  tbe  judgment  void 
for  uncertainty?     Connsel   for  plaintiff  In- 
sists that  it  does,  for  tbe  reason  "that  in 
any  tax  Judgment  a  description  which  falls 
to  Identify  tbe  land  referred  to,  and  which 
must  depend  for  Its  Identtflcatlon  upon  refer- 
ence to  any  map,  plat,  record,  or  other  fact 
aliunde  the  judgment,  renders  the  judgment 
Itself  absolutely  void."    This  Is  not  strictly 
an  accurate  statement  of  the  law,  for  noth- 
ing is  more  common  than  to  refer  to  maps, 
plats,  and  other  records  to  identify  the  land 
described  in  deeds  and  tax  judgments.    The 
nsnal  way  of  identifying  a  government  sub- 
division of  land  Is  by  tbe  official  survey  and 
plat  thereof,  and  a  lot  In  a  city  or  village 
is  nsually   identifled  by  tbe  recorded  plat 
thereof.    Tbe  rule  Is  that  a  description  of 
land  In  a  tax  judgement  must  be  so  definite 
that  by  reading  it  the  court  can  determine 
what  land  the  judgment  is  against,  and.  If 
the  description  is  not  thus  definite,  It  is  in- 
herently and  fatally  defective,  and  cannot 
be  helped  out  by  extrinsic  evidence.    But 
any  description  which  distinctly  points  out 
the  land  In  such  a  way  as  to  leave  no  room 
tor  mistake  as  to  what  property  is  Intended 
Is  sufficient,  and  evidence  of  extrinsic  facts 
Is  admissible  to  apply  the  description  and 
Identify  tbe  land.    Keith  v.  Hayden,  26  Minn. 
212.  2  N.  W.  495;  Stewart  v.  Colter,  31  Minn. 
385,  18  N.   W.   98;    Ollfillan   v.  Hobart,  84 
Mhin.  67,  24  N.  W.  842;    Herrlck  v.  Morrill, 
37  Minn.  250,  83  N.  W.  849,  6  Am.  St.  R^ 
841;  Chouteau  v.  Hunt,  44  Ifinn.  173,  46  N. 
W.  841;  Godfrey  v.  Valentine,  45  Minn.  602, 
48  N.  W.  826;   Kern  v.  Clarke,  59  Minn.  70, 
60  N.  W.  809;    Conn.  Mut  Life  Ins.  Co.  v. 
JteObwn,  7B  Minn.  428,  78  N.  W.  10;   Mbi- 


neapolis  Ry.  Co.  v.  Minnesota  Co.,  SI  Minn. 
66,  83  N.  W.  486.  The  cases  cited  and  reUed 
on  by  tbe  plaintiff  are  cases  where  the  de- 
scription of  the  land  was  inherently  defect- 
ive and  described  no  particular  land.  Take 
for  example  Keith  v.  Hayden,  supra.  The 
land  was  described  as  "S.*  N.  'E.*  and  N. 
W.«  S.  E.«"  of  a  designated  section,  and  it 
was  held  that  It  described  nothing;  hence 
extrinsic  evidence  was  inadmissible  to  help 
out  the  description.  Kern  v.  Clarke,  supra, 
was  a  similar  case.  The  case  of  Bidwell  v. 
Coleman,  11  Minn.  78  (Gil.  46),  also  cited 
by  tbe  plaintiff,  falls  within  tbe  same  class, 
for  tbe  land  was  described  in  the  tax  deed 
as  two-thirds  of  a  designated  block.  But 
which  two-thirds  of  the  block  was  intended 
there  was  no  means  of  ascertaining,  and 
the  description  was  rightly  held  to  be  void 
for  uncertainty.  The  judgment,  however, 
under  consideration,  as  already  suggested,  la 
definite  and  certain  as  to  the  land  described. 
The  judgment  is  against  the  whole  of  tbe 
government  subdivision  described,  except  tbe 
streets  and  railway  thereon,  and  extrinsic 
evidence  was  admiaaible  to  identify  the  ex- 
ception. We  therefore  bold  the  description 
of  the  land  in  tbe  judgment  to  be  suffi- 
ciently definite. 

4.  The  last  objection  urged  to  the  certifi- 
cate is  that  there  was  a  fatal  misdescription 
of  tbe  land  in  tbe  published  delinquent  list, 
which  rendered  tbe  judgment,  sale,  and  cer- 
tificate void.  It  is  an  admitted  fact  that  the 
land  was  described  as  being  in  range  21. 
when  It  was  In  fact  in  range  24.  If  this  was 
the  only  fact  relevant  to  the  question,  it 
would  be  clear  that  tbe  objection  was  fatal. 
But  the  land  was  also  described  as  being 
in  the  county  of  Hennepin,  and  in  the  Ninth 
Ward  of  the  city  of  Minneapolis,  and  In  sec- 
tion 1.  There  is  no  range  21  In  the  county 
of  Hennepin,  and  there  is  but  one  section 
1  In  the  Ninth  Ward  of  the  city  of  Minne- 
apolis, and  that  Is  In  town  29,  range  24.  A 
description  of  land  in  tbe  published  delin- 
quent list  is  sufficient  if  it  so  describes  the 
land  that  the  owner  and  all  other  Interested 
parties  may  Identify  It  with  reasonable  cer- 
tainty. Doherty  v.  Real  Estate  &  Trust  Co., 
85  Minn.  518,  89  N.  W.  853.  Now,  range  21 
must  be  rejected  from  this  description  as  an 
Impossibill^,  as  there  is  no  such  range  In 
tbe  county  of  Hennepin.  This  would  leave 
tbe  description  of  tbe  land  as  tbe  N.  B.  % 
N,  W.  ^,  section  1,  township  29,  In  the 
Ninth  Ward  of  the  city  of  Minneapolis,  In 
the  county  of  Hennepin.  As  there  is  but 
one  section  1  In  tbe  Ninth  Ward,  and  that 
Is  in  range  24,  It  appears  beyond  any  fair 
doubt  that  the  description  In  tbe  published 
delinquent  list  can  refer  only  to  land  In  sec- 
tion 1,  township  29,  range  24,  and  therefore 
It  identifles  the  land  with  reasonable  cer- 
tainty. Stewart  v.  Colter,  supra;  Chouteau 
▼.  Hunt,  supra;  Grlbble  v.  Llvermore,  72 
Minn.  517,  75  N.  W.  710. 

The  description,  then,  was  sufficient,  wlth- 
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In  the  mle,  and  neither  the  judgment  nor 
the  certificate  Is  void  by  reason  of  the  al- 
leged defect  It  follows  that  the  state  as- 
signment certificate  In  question  Is  not  void 
for  any  of  the  reasons  alleged,  and  that  the 
trial  court's  conclusion  of  law  was  correct 

Whether  the  decision  of  the  trial  court 
might  not  be  sustained  on  the  further  ground 
that  It  does  not  appear  from  the  record  that 
the  plalntlfTg  certificate  has  ever  been  de- 
clared void  by  the  judgment  of  any  court  as 
provided  by  Gen.  St  1894,  {  1610,  Is  a  ques- 
tion we  have  not  considered,  as  It  was  not 
raised  by  counsel,  and  we  leave  it  an  open 
one. 

Order  affirmed. 


BROWN  T.  FITCHER  et  aL 

(Supreme  Court  of  Minnesota.    Dec.  4, 1903.) 

SCHOOL  DISTRICTS-ACTION  ON  ORCKH-COU- 
PliAUrr-HVIDBNCB. 

1.  The  complaint  herein  was  upon  a  school 
district  order  in  favor  of  the  plaintiff.  Beld,  as 
against  objections  as  to  the  snfflciencr  of  the 
complaint  raised  for  the  first  time  on  the  trial, 
that  it  states  a  cause  of  action,  although  it  fails 
to  allege  the  consideration  for  which  the  order 
was  drawn,  or  that  there  were  funds  in  the  dis- 
trict treasury  appUcnble  to  its  payment. 

2.  The  trial  court  committed  no  reversible  er- 
ror in  its  mlings  on  the  admission  of  evidence. 

(Syllabus  by  the  Govt.) 

Appeal  from  District  Court,  Bine  Barth 
County;  James  H.  Qnlnn,  Judge. 

Action  by  John  Brown  against  Lewis  Flt- 
cher  and  others.  Finding  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ants appeaL    Afitaned. 

W.  E.  Young,  for  appellanta.  W.  B.  Oed- 
des,  for  respondent 

START,  C.  J.  The  complaint  herein  al- 
leges. In  substance:  That  the  defendant 
school  district  Is  a  municipal  corporation 
duly  organised.  That  Lewis  Pitcher,  Frank 
Haskell,  and  A.  H.  Hanchett  are  the  duly 
elected,  qualified  director,  treasurer  and 
clerk  thereof.  That  on  November  6,  1896, 
the  school  district  by  Its  then  trustees,  J. 
K.  Knapp,  director,  Frank  Haskell,  treasur- 
er, and  Harry  Towell,  clerk,  made  and  de- 
livered to  the  plaintiff  its  written  order  on 
its  treasurer  for  the  sum  of  $153.36,  which 
order  is  made  a  part  of  the  complaint  and 
Is  In  these  words: 

"No.  7.    $153.36.    Nov.  5th,  1896w    24,434. 
"To  Treasurer   of   School    District    No.  4S, 

"County  of  Blue  Earth,  Minn. 

"Pay  John  Brown  or  order,  one  hundred 
fifty-three  36/100  dollars,  out  of  any  money 
in  your  hands  applicable  to  this  claim. 

"For  costs  and  disbursements. 

"Harry  Towell,  District  Clerk. 

"Attest:    J.  K.  Knapp,  Director. 

"(a)  Presented  for  payment  this  Bth  day 
of  Nov.,  1896,  and  accepted  but  not  paid,  for 
want  of  funds. 

*'Frank  Haskell,  Treasurer." 


That  on  the  day  of  its  delivery  the  pi 
diily  presented  the  order  to  the  treaso 
the  district  for  payment,  who  duly  ac 
the  order,  but  refused  payment  there 
the  reason,  which  he  duly  Indorsed  tb 
of  want  of  funds,  and  returned  It  to  the 
tiff;  and,  further,  that  the  plaintiff  at 
times  since  has  presented  the  order 
treasurer  of  the  district  and  demande 
ment  thereof,  which  was  refused,  and 
never  been  paid. 

The  answer  admitted  the  allegatl< 
the  complaint  as  to  the  ofilcers  of  tl 
trict  and  the  presentation  of  the  ord 
payment  by  the  plaintiff,  and  as  an  i 
atlve  defense  alleged:  "That  If,  on  tl 
day  of  November,  A.  D.  1896,  or  at  an 
er  time,  one  J.  K.  Knapp,  as  director, 
Haskell,  as  treasurer,  and  Harry  Tow 
cleric,  respectively,  of  said  School  C 
No.  43,  authorized,  executed,  and  del 
a  written  order  to  this  plaintiff,  or  1 
other  person,  on  the  treasurer  of  said  ; 
District  No.  43  for  the  sum  of  one  hi 
and  fifty-three  dollars  and  thlrty-slx 
($153.36),  or  for  any  other  sum,  as  alle 
the  complaint  or  otherwise,  that  th 
Knapp,  Haskell,  and  Towell  ezecutei 
order  without  the  aatfaority  of  the  e 
of  said  district  and  without  author 
law,  and  not  for  the  benefit  or  for  th 
and  purposes  of  said  school  district" 

The  cause  was  tried  by  the  court  v 
a  jury,  and  the  defendant  appealed  fr 
order  denying  Its  motion  for  a  new  t 

The  only  serious  question  present 
the  record  Is  whether  the  complaint 
facts  sufficient  to  constitute  a  cause 
tlon.  The  question  was  raised  for  th 
time  on  the  trial  of  the  action,  hen 
complaint  must  be  held  sufficient  ft,  I 
reasonable  intendment  the  facts  nee 
to  constitute  a  cause  of  action  may 
ferred.  Commonwealth  Trust  Co.  t.  1 
71  Minn.  533,  74  N.  W.  891.  The  def( 
urges  two  reasons  why  the  complain 
not  state  a  cause  of  action.  The  firs 
the  effect  that  the  complaint  should  hi 
leged  the  consideration  for  which  the 
was  drawn,  so  as  to  show  affirmative 
on  Its  face  that  it  was  drawn  for  an  1 
edness  or  purpose  for  which  the  ti 
were  authorized  to  draw  it  In  snpi 
this  proposition  the  case  of  School  £ 
V.  Thompson,  S  Minn.  280  (OU.  221), 
lied  upon.  The  caaae  of  action  in  tht 
was  predicated  upon  a  promissory  n 
the  school  district,  and  there  was  d 
either  in  the  instrument  itself  or  in  tb 
gatlons  of  the  complaint  to  show  tb 
sideration  for  which  It  was  given.  The 
held  that  It  was  only  under  exception 
cumstances  that  trustees  of  school  di 
were  authorized  to  execute  a  proa 
note,  if  at  all,  on  behalf  of  the  d 
hence  the  complaint  must  show  afilrmi 
that  the  note  In  qnistlon  was  given 
debt  the  trustees  were  antborixed  ti 
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tract  But  In  the  caae  at  bar  the  order  which 
Is  the  baslfl  of  the  action  la  made  a  part  at 
the  complaint,  and  Bhowa  npon  Its  face  for 
what  It  was  glyen,  namely,  "for  costs  and 
disbursements."  This  term  has  a  settled 
and  technical  meaning,  and  signifies  the  stat- 
utory costs  and  the  disbursements  taxable 
In  faTor  of  the  preyalllng  party  in  a  ciyll 
action.  Woolsey  t.  O'Brien,  2S  Minn.  71; 
Board  of  County  Oommlsslonen  of  Hennepin 
County  T.  Wright  Connty,  84  Minn.  267,  87 
N.  W.  840.  Now,  the  trustees  of  a  school 
district  are  authorized  to  Issue  Its  orders  for 
tbe  payment  of  teachers'  wages  or  for  any 
other  lawful  purpose.  Oen.  St  1884,  |  8711. 
They  hare  power  to  defend,  or  In  good  faith 
to  settle,  any  action  against  the  district 
and  as  a  condition  of  the  settlement  pay 
such  costs  and  disbursements  as  could  be 
taxed  against  the  district  Hence  It  appears 
on  the  face  of  the  order  in  question  tliat  it 
was  drawn  for  a  purpose  tor  which  orders 
might  be  lawfully  drawn  by  the  trustees. 
The  presumption,  then,  is  that  the  trustees 
In  drawing  this  particular  order  did  their 
duty,  and  tliat  tbe  order  is  yalld.  Such  be- 
ing tbe  case.  Impeachment  of  the  order  must 
come  from  the  defendant  Webb  ▼.  Sdiool 
District  8S  Idinn.  Ill,  86  N.  W.  032;  Reed 
y.  City  of  ^Jioka,  85  Minn.  294,  88  N.  W. 
961:  1  I>i!lon,  Mnn.  Corp.  I  602.  It  follows 
tliat  it  may  be  fairly  Inferred  from  the  alle- 
gations  of  the  complaint  that  the  order  was 
given  for  a  lawful  purpose,  and  one  for 
which  the  trustees  were  authorised  to  draw 
the  order.  The  complaint  then,  as  against 
an  objection  made  to  It  for  the  first  time  on 
the  trial,  must  I>e  and  is  held  to  state  a  cause 
of  action,  although  it  falls  to  allege  directly 
the  consideratioB  for  which  the  order  was 
given. 

The  second  objection  nrged  to  the  suffi- 
ciency of  the  complaint  is  that  it  is  not  al- 
leged that  there  were  funds  In  the  treasury 
of  the  school  district  applicable  to  and  suf- 
ficient for  the  payment  of  the  amount  of  the 
order.  The  objection  is  without  merit,  for 
such  an  allegation  is  no  part  of  the  plaln- 
tUTs  cause  of  action.  The  order  Is  not  pay- 
able out  ef  a  particular  fund,  but  generally; 
hence  it  appears  on  the  face  of  tbe  order 
that  the  defendant  unconditionally  owes  the 
plalntur  the  amount  thereof,  wliicfa,  in  case 
of  Judgment  against  it  it  is  bound  to  pro- 
vide the  means  for  paying.  Therefore  it  is 
wholly  immaterial  whether  there  were  or 
were  not  funds  in  the  defendant's  treasury 
with  wliich  to  pay  the  order.  Were  it  other- 
wise, all  tliat  a  school  district  would  have 
to  do  to  prevent  any  action  against  it  on  a 
disputed  claim  would  be  to  refuse  to  set 
apart  any  fund  for  its  payment  See  Martin 
V.  Elwood,  35  Minn.  309,  29  N.  W.  135. 

The  defendant  also  assigns  as  error  tbe  rul- 
ings of  the  court  in  the  admission  of  evidence 
on  tbe  trial.  It  seems  to  be  conceded  by  coun- 
sel on  both  sides  that  the  trial  court  made 
findings  of  fact  and  conclusions  of  law  £a- 
97N.W.— 27 


▼orable  to  the  plaintiff,  but  they  are  not  a 
p«rt  of  the  return  to  this  court.  We  must 
therefore  presume.  In  support  of  the  trial 
court's  decision,  that  its  findings  of  fact  were 
as  favorable  to  the  plaintiff  as  any  reason- 
able view  of  the  evidence  would  warrant 
We  have  examined  the  record  with  this  pre- 
sumption in  mind,  and  find  that  there  is 
sufficient  relevant  and  competent  evidence 
to  establish  the  plaintUTs  cause  of  action 
on  the  merits.  Therefore  any  technical  er- 
rors which  the  court  may  have  made  in  its 
rulings  on  the  admission  of  evidence,  wheth- 
er in  chief  or  on  rebuttal,  are  immatoial; 
hence  not  reversible  errors. 
Order  affirmed. 


B31NNEDY  v.  OITT  OP  ST.  CLOUD. 

(Supreme  Court  of  Minnesota.    Nov.  20,  1908.) 

CITIBS— DBFBCTIVB    8IDBWALK8— BVIDBNOB. 
In  an  action  to  recover  damages  for  an  in- 
jury caused  by  a  defective  sidewalk,  held: 

1.  The  evidence  was  snflScient  to  snstain  a 
finding  of  the  jury  that  tbe  defective  sidewalk 
was  the  proximate  cause  of  the  injury. 

2.  The  defendant  requested  the  court  to  in- 
struct die  Jury  that  if  they  believed  the  evi- 
dence of  certain  witnesses,  who  testified  that 
before  the  accident  they  had  inspected  and  re- 
paired the  sidewalk,  the  dty  would  not  be  lia- 
ble, and  also  that  if  the  evidence  showed  the 
sidewalk  had  been  examined  before  the  acci- 
dent, and  no  defects  were  apparent,  as  disclosed 
by  a  test  in  the  ordinary  use  of  such  sidewalk, 
then  the  city  would  not  oe  liable.  Held,  it  was 
not  error  to  refuse  such  instructions,  as  they 
withheld  from  the  jury  the  determination  of 
the  Question  whether  a  proper  inspection  and 
examination  had  l>een  made. 

3.  Tbe  court  properly  submitted  the  ques- 
tion at  issue  to  tue  jury,  and  no  reversible  error 
is  disclosed. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Steams  Coun- 
ty; D.  B.  Searle,  Judge. 

Action  by  Mary  F.  Kennedy  against  tbe 
dty  of  St  Cloud.  Verdict  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

James  B.  Bennett,  Jr.,  and  David  T.  Cal- 
houn, for  appellant  Theo.  Bruener,  for  re- 
spondent 

LEWIS,  J.  Respondent's  claim  is  that  her 
husband  and  herself  (elderly  people)  were 
walking  along  the  sidewalk  In  appellant  city 
on  a  Sunday  morning;  that  the  husband, 
who  was  on  the  outside  of  the  walk,  stepped 
upon  the  end  of  a  plank,  which,  being  loose, 
tipped  up,  causing  respondent  to  trip  and 
fall.  On  cross-examhiatlon  both  resix>ndent 
and  her  husband  admitted  that  at  the  time 
of  the  accident  they  did  not  see  the  plank 
raise  up,  but  the  husband  testified  that  im- 
mediately thereafter  he  examined  the  side- 
walk, and  found  the  plank  loose,  and,  by 
placing  his  foot  on  It,  dlsGovered  It  would 
raise  up.  Both  admitted  that,  to  all  ap- 
pearances, there  was  nothing  to  call  their  at- 
tention to  the  fact  tliat  the  plank  was  1p^ 
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Tbe  defense  Introduced  testimony  tending  to 
show  that  tbe  street  commissioner  and  cer- 
tain other  persona  had  inspected  tbe  side- 
walk in  question  a  day  or  two  prevlouB  to 
the  accident,  and  had  made  a  close  examina- 
tion thereof,  and  nailed  down  all  tbe  loose 
boards.  The  assignments  of  error  raise  tbe 
question  as  to  the  sufUclency  of  the  evidence 
tending  to  show  that  the  Injury  was  caused 
by  the  defect  in  tbe  sidewalk,  And  also  ques- 
tion tbe  correctness  of  tbe  rulings  of  tbe 
court  in  refusing  to  give  certain  instructions, 
and  in  giving  others;  but,  with  two  or  three 
exceptions,  they  may  all  be  disposed  of  with 
the  statement  that  no  error  was  committed 
in  refusing  appellant's  instructions,  because 
tbe  same  propositions  were  substantially  cov- 
ered in  the  general  charge. 

1.  It  was  not  necessary  that  respondent 
and  her  husband  should  actually  see  that  the 
plank  was  loose,  and  that  it  raised  up  under 
pressure.  Such  an  occurrence  might  take 
place  without  either  party  actually  having 
their  eyes  upon  It  at  tbe  time.  Both  testi- 
fied that  respondent  tripped  and  fell  at  a  cer- 
tain place,  and  tbe  husband  immediately 
thereafter  identified  tbe  spot,  found  the  loose 
plank,  and  stated  tbe  cause  of  tbe  fall.  It 
does  not  follow  from  this  that  the  conclu- 
sion of  tbe  jury  was  based  upon  tbe  mere 
opinion  of  the  witness,  but  it  was  for  tbe 
jury  to  determine,  as  a  fact,  whether,  under 
all  tbe  circumstances,  considering  the  condi- 
tion of  the  sidewalk  and  tbe  manner  In  which 
respondent  tripped,  such  fall  was  caused  by 
tbe  defect. 

2.  Appellant  requested  the  court  to  Instruct 
the  jury  as  follows:  "If  this  sidewalk  was 
inspected  and  tested  at  the  times  and  in  the 
manner  testified  to  by  the  witnesses  Schafer 
and  Meyer,  and  such  inspections  and  tests 
failed  to  disclose  any  defective  condition  in 
the  walk,  or  If  defects  were  disclosed  and 
properly  remedied,  then  tbe  city  would  not 
be  liable."  Also:  "If  tbe  evidence  shows 
that  the  sidewalk  was  examined  shortly  be- 
fore tbe  accident,  as  claimed  by  defendant, 
and  there  were  no  defects  apparent  or  sug- 
gested by  its  appearance,  and  were  not  dis- 
closed by  a  test  In  tbe  nature  of  the  ordinary 
use  of  such  walks,  then  the  city  would  not 
be  liable  without  actual  notice,  of  which 
there  is  no  evidence  In  this  case."  These  re- 
quests were  not  given  In  this  phraseology, 
but  the  court.  In  substance.  Instructed  the 
jury  that  if  the  city  made  such  an  inspec- 
tion of  tbe  walk  as  ordinary  care  and  pru- 
dence would  require,  and  found  It  to  be  In 
good  condition,  or,  if  not  in  good  condition. 
It  then  made  it  so,  then  tbe  city  would  not  be 
liable,  but.  If  at  that  time  it  failed  to  exer- 
cise the  care  it  ought  to  discover  tbe  defect, 
then  the  city  would  be  liable.  Again:  If 
appellant  exercised  that  caution  and  pru- 
dence it  ought  to  Iiave  exercised— if  it  made 
examination  of  tbe  sidewalk  from  time  to 
time,  as  it  ought  to  have  examined  it,  bear- 
ing in  mind  the  condition,  age,  and  charac- 


ter of  the  walk,  and  found  no  defects,  or  If 
It  found  defects  and  repaired  the  same— 
tben  tbe  city  was  not  liable.  Tbe  requests 
were  properly  refused,  because  appellant 
omitted  an  essential  element  It  did  oot  fol- 
low, as  a  matter  of  law,  that  the  represent- 
atives of  tbe  city  made  a  proper  inspection, 
even  if  tbe  jury  believed  they  spoke  the 
truth.  According  to  tbe  evidence,  tbe  inside 
stringer  of  the  sidewalk  was  more  or  less  de- 
cayed. Several  planks  in  that  block  b&d  been 
loose,  and  were  nailed  down  a  day  or  two 
previous  to  tbe  accident  The  court  was  not 
obliged  to '  accept  the  inspection  testified  to 
by  tbe  representatives  as  being  sufficient  as 
a  matter  of  law.  It  was  properly  a  question 
for  the  jury  to  determine  whether,  under  all 
the  circumstances,  ordinary  care  and  pru- 
dence bad  been  exercised  on  behalf  of  the 
city  to  discover  defects  of  tliat  character, 
and  to  take  proper  steps  to  repair  the  same. 

S.  As  before  stated,  tbe  assignments  of 
error  called  Into  question  several  instructioin 
and  rulings;  but,  upon  reading  the  entire 
charge,  It  la  apparent  that  no  errw  was  com- 
mitted in  the  particulars  referred  to.  Tbe 
cause  was  submitted  to  the  jury  upon  tbe 
broad  proposition  that  primarily  the  duty  was 
Imposed  upon  tbe  city  to  keep  its  sidewalks 
in  a  reasonably  safe  condition,  and  for  that 
purpose  it  was  required  to  make  reasonable 
inspection  of  the  same  for  the  purpose  of 
detecting  defects,  but  that  it  was  not  re- 
quired to  discover  hidden  or  latent  defects, 
yet  was  required  to  take  notice  of  tbe  fact 
that  wooden  sidewalks  were  liable  to  decay 
and  get  out  of  repair,  and  that  it  was  for 
tbe  jury  to  determine,  under  all  the  circum- 
stances of  the  case,  whether  appellant  had 
exercised  ordinary  care  in  making  an  inspec- 
tion, and  in  repairing  defects  if  discovered. 

We  find  no  reversible  error,  and  tbe  order 
of  the  court  is  affirmed. 

START,  C.  J.,  absent,  sick,  took  no  part. 


LAHR  V.  KRAEMER. 

(Snpreme  Court  of  Minnesota.    Nov.  27.  1903.) 

CONVERSION  BY  AGENT— BURDEN  OF  PROOF— 

—EVIDKNCB^— ACCOUNTING. 

1.  The  burden  to  prove  misconduct  on  tbe 
part  of  an  agent,  and  a  failure  to  account  for 
funds  of  his  principal  alleged  to  have  been  con- 
verted to  his  own  use,  at  least  to  the  extent 
of  showing  the  amount  and  value  of  the  prop- 
erty received  by  the  agent  and  his  failure  to 
return  or  account  for  it,  is  upon  the  principal- 

2.  A  general  showing  of  the  amount  of  prop- 
erty delivered  to  the  agent  and  a  failure  to 
return  or  account  for  it  on  demand  la  prima 
(acie  sufficient,  and  shifts  the  burden  upon 
the  agent  to  make  a  specific  accounting. 

3.  Evidence  examined,  and  held  not  so  deai^ 
ly  against  the  verdict  of  the  jury  as  to  jnstify 
a  reversal  by  this  court,  the  verdict  baring 
been  approved  by  the  trial  judge. 

4.  Certain  exceptions  to  the  charge  of  the 
court  to  the  jury  held  to  present  no  reversible 
error. 

(Syllabus  by  tbe  Court) 
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Appeal  from  District  Court,  Stearns  Coun- 
tj;  D.  B.  Searle,  Judge. 

Action  by  Frank  M.  Labr  against  Nicholas 
P.  Kraemer.  Verdict  for  plaintiff.  From  an 
ordo'  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Calhoun  &  Bennett,  for  appellant.  Stewart 
&  Brower,  for  respondent 

BROWN,  J.  Action  to  recover  for  work, 
latwr,  and  services  performed  by  plaintiff  for 
defendant,  in  which  plaintiff  had  a  verdict, 
and  defendant  appealed  from  an  order  de- 
nying bis  motion  for  a  new  trial. 

The  complaint  alleges  that  between  the 
18th  of  January,  1902,  and  April  15,  1902, 
plaintiff  performed  work,  labor,  and  services 
for  defendant  at  the  agreed  compensation  of 
(40  per  month,  no  part  of  which  has  ever 
been  paid.  The  defense  to  the  action  was: 
(1)  That  at  the  time  stated  In  the  complaint 
defendant  was  engaged  in  the  saloon  bnsl- 
ness,  and  employed  plaintiff  as  his  bartender; 
that  between  February  13,  190Q,  and  April 
SOth  of  the  same  year,  defendant  was  ab- 
sent from  bis  place  of  business,  and  left  It 
in  the  sole  charge  of  plaintiff;  that  a  stock 
of  liquors  and  cigars  was  committed  to  bis 
care,  to  be  sold  In  the  ordinary  course  of 
trade;  that  during  the  absence  of  defendant 
plalntilf  sold  and  disposed  of  a  large  quanti- 
ty of  such  stock,  and  unlawfully  converted 
the  proceeds  to  his  own  use;  that  he  was 
guilty  of  a  breach  of  Ills  contract  faithfully 
to  perform  and  discharge  his  duties,  and  fail- 
ed and  neglected  properly  to  account  for  the 
proceeds  of  the  sales  made  by  him.  (2)  As  a 
counterclaim  defendant  realleged  the  same 
facts,  and  ctiarged  that  plaintiff  wrongfully 
and  unlawfully  converted  to  his  own  use 
the  proceeds  of  gales  made  by  htm  during  de- 
fendant's absence  to  the  amount  of  $210.85, 
for  which  Judgment  was  demanded  against 
plaintiff. 

A  large  number  of  errors  are  assigned  In 
this  court,  principally  to  portions  of  the 
cliargie  of  the  court  to  the  Jury,  which  we 
have  patiently  examined.  The  point  that 
the  verdict  of  the  Jury,  l)eing  for  plaintiff, 
Is  clearly  and  palpably  against  the  evidence, 
and  should  be  set  aside,  cannot  be  tiustalned. 
The  evidence,  though  making  out  a  fairly 
strong  case  against  plaintiff,  is  not  so  clearly 
against  the  verdict  as  to  warrant  interfer- 
ence by  tills  court;  the  verdict  having  been 
approved  by  the  trial  court  and  the  assign- 
ments of  error  respecting  the  charge  to  the 
Jnry  disclose  no  reversible  error. 

It  Is  contended  tliat  the  court  erred  In  in- 
Btmcting  the  Jury  that  the  burden  of  proof 
to  establish  the  allegations  of  defendant's 
answer  In  respect  to  the  amount  of  plaintiff's 
alleged  shortage  was  upon  defendant.  De- 
fendant, having  alleged  in  defense  the  mis- 
condnct  and  dishonesty  of  plaintiff  In  the 
performance  of  his  duties,  was  bound  to  es- 
tablish the  truth  of  the  charge  by  a  fair  pre- 


ponderance of  the  evidence.  It  was  not  nec- 
essary to  show  that  plaintiff  was  guilty  of  the 
crime  of  embezzlement  or  larceny,  and  the 
trial  court  so  instructed  the  Jury.  While  the 
court  made  use  of  the  words  "embezzlement" 
and  "larceny"  a  number  of  times,  the  Jury 
was  distinctly  told  that  the  same  degree  of 
proof  was  not  required  in  a  case  of  this  kind 
aa  in  a  prosecution  for  crime;  that  defend- 
ant was  required  to  show  misappropriation 
of  bis  funds  by  a  fair  preponderance  of  the 
evidence  only;  further,  that,  if  defendant  es- 
tablished sncb  misappropriation,  a  wrongful 
conversion  or  embezzlement  of  defendants 
funds,  It  would  constitute  a  complete  defense 
to  the  action,  and  plaintiff  could  not  recover. 
This  rule  la  in  accordance  with  the  law  as 
laid  down  in  Peterson  v.  Mayer,  46  Minn. 
468,  49  N.  W.  245, 13  L.  R.  A.  72.  and  with  the 
theory  of  defendant's  answer.  The  burden 
of  proof  was  clearly  upon  defendant,  at 
least  to  the  extent  of  showing  the  quantity 
and  value  of  the  liquors  and  other  saloon 
goods  left  in  stock  at  the  time  plaintiff  took 
charge  of  the  saloon,  and  that  he  neglected 
to  account  for  the  same;  and,  as  we  construe 
the  charge,  this  is  as  far  as  the  court  went 
in  imposing  upon  defendant  the  burden  to  es- 
tablish either  his  defense  or  his  counterclaim, 
and  the  Instructions  were  proper.  Turner  v. 
Kouwenhoven,  100  N.  Y.  115,  2  N.  Q  637. 
Of  course,  it  was  not  necessary  for  defend- 
ant to  show  the  specific  amount  of  the  alleg- 
ed shortage,  and  the  Instructions  of  the  court 
did  not  require  him  to  do  so.  A  general 
showing  of 'the  amount  of  property  commit- 
ted to  the  care  of  plaintiff,  and  bis  failure  to 
return  or  account  for  it,  was  sufficient  to 
make  a  prima  fade  case,  and  shift  the  bur- 
den upon  plaintiff  to  show  that  he  fully  ac- 
counted for  the  property  given  Into  his 
charge.  This  he  undertook  to  do  on  the  trial, 
and  whether  he  succeeded  was  a  fair  ques- 
tion for  the  Jury  to  determine. 

As  to  the  counterclaim  set  up  In  defend- 
ant's answer,  the  court  Instructed  the  Jury 
that  if  they  found  the  misappropriation  of 
defendant's  funds  was  through  inadvertence, 
mistake,  or  error,  and  not  through  willful 
misconduct,  plaintiff  would,  in  that  event,  be 
entitled  to  the  amount  due  him  for  wages, 
but  the  amount  of  his  claim  should  be  de- 
ducted from  the  amount  of  the  shortage.  A 
fair  construction  of  the  charge  does  not  sus- 
tain the  contention  to  the  effect  that  the  Jury 
was  told  that  defendant  must  show  a  wrong- 
ful and  unlawful  conversion  of  funds,  or  an 
embezzlement  to  entitle  him  to  recover  un- 
der the  counterclaim;  but,  on  the  contrary, 
the  court  plainly  said  that,  if  the  shortage 
occurred  through  mistake  or  error,  recovery 
might  be  had,  but  should  be  deducted  from 
the  shortage.  It  is  true  that  the  Jury  was 
not  told  that  plaintiff  was  liable  for  the 
shortage  if  it  occurred  through  bis  negli- 
gence or  carelessness;  but  no  request  was 
made  so  to  charge  the  Jury,  nor  was  such  a 
question  distinctly  raised  by  the  answer. 
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Again,  no  exceptions  were  taken  to  the 
charge  of  the  court  at  the  trial.  No  sugges- 
tion was  tben  made  that  the  court  employed 
prejudicial  language  in  instructing  the  Jury, 
namely.  In  speaking  of  the  crime  of  embes- 
Element  or  larceny,  now  complained  of  by 
defendant;  nor  that  the  court  failed  fnlly  to 
Instruct  on  the  subject  of  the  burden  of  proof. 
The  Instructions  glyen  in  that  respect  were 
at  the  request  of  plalntllTs  counsel,  and 
were  abstractly  correct.  No  suggestion  was 
made  by  defendant's  counsel  that  they  were 
not.  If  counsel  were  apprehensive  that  the 
jnr;^  would  be  misled  by  the  Instructions,  It 
was  their  duty  to  call  the  court's  attention 
to  the  fact,  and  request  further  and  more 
explicit  directions.  The  rule  of  Stelnbauer  y. 
Stone,  85  Minn.  274,  88  N.  W.  754,  applies, 
and  tiie  assignments  of  error  respecting  the 
charge  of  the  court  to  the  Jury  are  Insuffi- 
cient to  justify  a  new  trial. 

Order  affirmed. 

START,  0.  J.,  absent,  sick,  took  no  part 


STTTTON  T.  BAKER. 
(Supreme  Court  of  Minnesota.    Nor.  27,  IMS.) 

CONTRACT  OF  SAIiB. 

1.  A  certain  contract  set  out  in  full  In  the 
opinion  construed,  and  held  to  be  a  contract  for 
the  absolute  sale  of  certain  articles  therein 
specified,  and  not  a  contract  for  the  delivery  of 
the  articles  mentioned  to  defendant  for  sale 
on  commission.  Held,  further,  that  under  the 
terms  of  this  contract  the  defendant  was  giv- 
en the  exclusive  agency  for  the  sale  of  certain 
stock  remedies  in  the  township  mentioned  there- 
in. 

(Syllabus  by  the  (3ourt) 

Appeal  from  District  Court,  Martin  Coun- 
ty; James  H.  Qnlnn,  Judge. 

Action  by  J.  L.  Sutton  against  F.  D.  Baker. 
Judgment  for  defendant  before  a  Justice  was 
affirmed  In  the  district  court,  and  plaintiff 
appeals.    Reversed. 

Mathwlg,  Sasse  &  Hopp,  for  appellant 
Allen  &  Ward  and  O.  M.  O'Neill,  for  re- 
spondent. 

COLLINS,  J.  This  action  was  brought  In 
justice  court,  tried  to  a  jury,  and  a  verdict 
rendered  for  defendant  Plalntifl  appealed 
to  the  district  court  upon  questions  of  law 
alone.  The  record  on  appeal  contained  a 
full  transcript  of  the  evidence  and  all  of  the 
proceedings  had  in  Justice  court  In  the 
district  court  the  Judgment  of  the  Justice 
was  affirmed,  and  plaintiff  appeals. 

The  court  below  was  clearly  wrong,  and 
should  have  reversed  the  Judgment  appealed 
from.  This  action  was  brought  on  a  con- 
tract s  copy  of  which  was  made  a  part  of  the 
complaint  In  the  following  words  and  figures: 

"Duplicate  Agent's  Agreement  Made  and 
entered  into  this  18th  day  of  June,  A.  D. 
1902,  by  and  between  J.  L.  Sutton  of  Algona, 
lowa,   party   of   the   first   part,   and   F.   D. 


Baker  of  Jay,  County  of  Martin  and 
of  Minnesota,  party  of  the  second 
WItnesseth,  That  party  of  the  first  pa 
and  In  consideration  of  85c  per  can  for 
Hog  Worm  Exterminator;  30c  per  pi 
for  Poultry  and  Condition  Powders;  6 
can  for  Lice  Killer;  60c  per  bottle  for  ] 
Wire  Liniment;  60c  per  bottle  for 
Calf  Dehomer  Fluid;  60c  per  bott 
Sutt's  Lump  Jaw  Cure;  85c  per  Ba< 
Sutt's  Young  Calf  Food  Meal;  $1.75  for 
Stock  Food  In  sack  or  boxes;  16c  > 
for  Oall  Cure,  and  30c  per  can  for  H 
Dressing,  to  be  paid  In  sixty  days  I 
J.  L.  Sutton  at  Algona,  Iowa;  J.  L.  i 
delivers  party  of  the  second  part  2S 
Sutt's  Worm  Exterminator;  12  cam 
Killer;  12  bottles  Sutt's  Calf  Dehomer 
sacks  Sutt's  Young  Calf  Food  Meal;  6 
Gall  Cure;  12  packages  Poultry  and 
tlon  Powders;  12  bottles  Barbed  Win 
ment;  6  bottles  Sutt's  Lump  Jaw 
sacks— boxes— Sutt^s  Stock  Food;  can 
ness  Dressing. 

"Second  party  to  pay  freight  from  i 
Iowa,  and  also  gives  said  second  par 
sale  of  Sutfs  Stock  Remedies  In  the 
ship  of  Jay,  County  of  Martin  and  SI 
Minnesota.  Not  subject  to  counterms 
second  party.  And  said  second  part 
ther  agrped  to  keep,  or  cause  to  be  k 
least  ten  cards  of  advertisements  tad 
at  the  most  public  places,  such  as  creai 
school  bouses,  livery  barns,  and  blac) 
shops,  all  the  year  around,  furnished  b; 
Sutton  free  to  the  local  agent;  and 
the  local  agent  fail  to  fulfill  any  of  the 
agreement  then  J.  L.  Sutton  or  his  an 
ed  employe,  will  be  unconditionally  e 
ered  to  cancel  this  contract  by  taklni 
the  amount  of  medicine  on  hand  and  a 
another  agent,  and  to  give  the  second 
the  same  rights  and  privileges.  Shou 
be  commenced  to  enforce  this  contract 
of  the  second  jMirt  to  pay  a  10  per  ce 
tomey  fee. 

"J.  L.  Su 
"F.  D.  Bi 

"Shipping  place— Sherbum. 

"Post  office— Sherbum." 

It  was  alleged  that  plaintiff  furnishi 
delivered  the  goods  In  accordance  wl 
terms  of  the  contract  and  had  compile 
It  In  every  respect  And  that  the  def( 
refused  to  pay  any  part  of  the  amou 
thereon.  The  answer  admitted  the  n 
of  this  contract  and  further  alleged  a 
agreement  entered  into  concurrently 
the  contract  In  direct  contradiction 
terms.  There  were  other  allegations, 
we  need  not  state,  but  no  valid  def  em 
set  forth. 

1.  The  contract  stripped  of  mud 
was  unnecessary,  provides  for  four  i 
well  stated  in  the  appellant's  brief  as  f( 
(1)  Plaintiff  delivers  certain  goods  enu 
ed  to  the  defendant  for  which  defend 
to  pay  $50.95  in  60  flays,  and  to  pay  i 
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tbereon  from  Algona,  Iowa.  C2)  The  plain- 
tiff appoints  defendant  his  agent  in  the  town- 
sUp  of  Jay,  Martin  county,  Minn.  (3)  De- 
fendant Is  to  post  bills  and  thoroughly  ad- 
▼0*1186  the  goods  in  said  township  of  Jay. 
(4)  If  defendant  falls  to  fulfill  any  of  the 
agreement,  plaintiff  is  empowered  to  revoke 
the  agency;  and.  If  the  goods  have  not  been 
Pitid  for,  and  plaintiff  feels  insecure,  he  may 
foreclose,  and  sell  the  amount  of  medicine 
on  hand,  and  appoint  another  agent.  So  that 
the  first  question  we  meet  In  the  case  is,  was 
the  contract  one  for  the  sale  to  defendant  of 
the  goods  therein  mentioned,  or  was  It  a  con- 
signment agreement,  by  which  the  defendant 
was  to  act  as  plaintiff's  agent  to  sell  his 
goods  on  commission,  and  to  account  to  him 
for  the  proceeds  of  the  sale,  less  40  per  cent, 
commission,  as  alleged  In  the  answer?  It 
is  clear  that  there  was  no  ambiguity  about 
this  contract,  and  that  It  was  one  of  absolute 
sale.  The  price  of  the  articles  therein  was 
specifically  fixed  with  definlteness  and  certain- 
ty, as  well  as  the  number  of  each  kind.  There 
was  an  absolute  promise  to  pay  in  60  days, 
In  accordance  with  the  agreed  price,  and  the 
defendant  was  also  to  pay  freight  from  Al- 
gona,  Iowa.  There  was  an  absolute  transfer 
of  possession  and  the  ownership  of  the  arti- 
cles mentioned.  The  plaintiff  was  without 
authority  to  regulate  the  price  or  the  terms 
of  sale.  The  defendant  could  do  as  he  pleas- 
ed with  the  goods,  and  sell  them  at  any  price 
aatlsfactoTy  to  himself,  either  at  a  profit  or 
at  a  loss.  There  was  no  proylsion  for  a  re- 
turn of  any  goods  to  the  plaintiff,  except  as 
he  might  exercise  his  option  to  cancel  the 
coatrart  and  take  back  such  as  defendant 
might  then  have  on  hand.  One  of  the  prin- 
cipal tests  by  which  to  determine  whether 
a  particnlar  contract  is  one  of  sale  or  of 
consignment  Is  to  Inquire  whether  there  Is 
a  binding  itromlse  on  the  part  of  one  of  the 
parties  to  pay  for  the  goods  described,  and 
there  was  such  a  promise  here.  The  defend- 
ant was  also  given  authority  to  sell  "Sntt's 
Stock  Kemedles"  in  the  township  of  Jay, 
and  on  his  part  he  agreed  to  advertise  the 
remedies  In  the  manner  specified.  Should 
be  fail  to  advertise  as  stated,  the  plaintiff  had 
an  option  to  cancel  the  contract  by  taking 
back  the  amount  of  medicine  on  hand,  and 
be  was  also  authorized  to  appoint  another 
agent.  The  fact  that  the  contract  contained 
other  provisions  does  not  affect  the  uncondi- 
tional promise  on  the  part  of  the  defendant 
to  pay  ^9.50  for  the  goods  ordered.  It  fol- 
lows that  all  of  the  testimony  received  at 
the  trial  in  reference  to  the  verbal  agree- 
ment made  at  the  time  of  the  execution  of 
the  contract  should  have  been  excluded. 
Nothing  could  be  added  to  the  contract  by 
parol,  nor  could  anything  be  taken  from  It; 
for  it  Is  presumed  that  the  parties  to  an  agree- 
ment have  introduced  into  it  every  material 
item  agreed  upon.  It  is  contended  that  by 
this  contract  the  defendant  was  given  the 
excloalve  agency  for  the  sale  of  the  stock 


remedies  In  the  township  of  Jay,  and  we  so 
bold.  The  question  Is  one  of  construction, 
and,  while  an  exclusive  agency  Is  not  given 
to  defendant  in  express  terms,  we  think  It 
fair  to  infer  from  the  burdens  assumed  by 
him  In  respect  to  advertising,  and  from  the 
fact  that  plaintiff  reserved  the  right  to  can- 
cel the  contract  and  to  appoint  another  agent, 
that  an  exclusive  agency  for  the  town  of  Jay 
was  Intended  and  was  given  to  defendant. 
See  Norris  v.  Clark,  83  Minn.  476,  24  N.  W. 
128.  As  before  stated,  the  answer  contain- 
ed no  defense,  but  at  this  time  we  call  spe- 
cial attention  to  the  fact  that  there  was  no 
allegation  to  the  effect  that  the  contract  was 
procured  or  entered  Into  through  fraUd  or 
miarepresentation  upon  the  part  of  the  plain- 
tiff. If  such  an  allegation  had  been  found 
in  the  answer,  and  had  been  supported  by 
competent  evidence,  we  should  have  had  an 
entirely  different  case. 

The  judgment  must  be,  and  hereby  la,  re- 
versed. Counsel  for  the  plaintiff  asks  us  to 
order  Judgment  In  favor  of  their  client  for 
the  full  amount  demanded  in  the  complaint 
This  we  expressly  decline  to  do.  Case  re- 
manded. 

START,  0.  J.,  absent,  sick,  took  no  part 


SNBLL  V.  OOODLAMDBR. 
(Supreme  Court  of  Minnesota.    Nov.  27,  1903.) 

PRINCIPAL  AND  AOBNT— DTJTIKS   AND  LIABIL- 
ITHa-fiAUD  OF  PRINCIPAL'S  PROPERTY. 

1.  The  principle  that  an  agent  who  is  au- 
thorized to  sell  property  upon  specified  terms  is 
under  legal  obligation,  upon  learning  that  more 
RdvantHgeons  terms  could  be  obtained,  the  facts 
concerning  which  are  onknown  to  the  principal, 
to  communicate  the  same  to  him  before  making 
the  sale  on  the  terms  prescribed,  applied. 

2.  All  profits  and  benefits  accruing  from  the 
acts  of  an  agent,  whether  resulting  from  the 
proper  performance  of  bis  duties  or  a  violation 
thereof,  belong  to  the  principal,  and  not  to  the 
agent 

(Sf  Uabns  by  the  Court) 

Appeal  from  District  Court,  Lac  qui  Parle 
County;  G.  B.  Qvale,  Judge. 

Action  by  H.  L.  Snell  against  H.  F.  Oood- 
lander.  Judgment  for  defendant  From  an 
order  denying  a  new  trial,  plaintiff  appeals. 
A£9rmed. 

T.  J.  McBlUgott  and  J.  N.  Johnson,  for  ap- 
pellant   H.  L.  Hayden,  for  respondent 

BROWN,  J.  Action  to  recover  the  value 
of  certain  crops  alleged  to  be  the  property  of 
plaintiff,  and  to  have  been  wrongfully  con- 
verted by  defendant  Defendant  had  judg- 
ment in  the  court  below,  and  plaintiff  appeal- 
ed from  an  order  denying  a  new  trial. 

The  facts  are  as  follows:  Defendant  was 
the  owner  of  a  farm  in  Lac  qnl  Parle  count?, 
which  he  listed  with  plaintiff,  a  real  estate 
agent  for  sale  upon  specified  terms  and  con- 

T  t.  Bm  Principal  and  Asent,  vol.  M,  Oat  Dig.  | 
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dltlona.  Tiui  relatlOD  of  principal  and  agent 
existed  between  tbe  parties;  defendant  be- 
ing tbe  principal,  and  plaintiff  the  agent. 
Plaintiff  endeavored  to  secure  a  purchaser 
of  the  farm,  and  was  micceasful;  securing 
one  wbo  agreed  to  pay  the  sum  of  $34  per 
acre  for  the  land.  He  reported  to  defendant 
that  he  bad  secured  a  purchaser  who  would 
pay  the  sum  of  $33  per  acre,  provided  he  re- 
ceived. In  addition  to  the  land,  one-third  of 
tbe  crops  then  growing  thereon.  He  also 
stated  to  defendant  that  by  making  those 
terms  he  was  to  receive  no  commission  from 
the  purchaser,  whereupon  defendant  agreed 
to  pay  him  a  commission  of  $75.  He  then 
prepared  a  contract,  which  was  signed  by 
defendant,  containing  the  terms  and  con- 
ditions of  sale  as  represented  by  plaintiff  to 
blm,  plalntlflT  being  g^rantee  therein;  but  his 
name  was  inserted  in  the  contract  as  gran- 
tee, as  a  mattw  of  convenience,  and  to  en- 
able blm  more  readily  to  close  the  contract 
with  the  purchaser.  Defendant  was  led  to 
believe  and  understand  that  the  land  was  to 
be  sold  to  a  third  person,  one  Dilland;  that 
be  was  to  receive  therefor  $33  per  acre,  and 
transfer  to  him  one-third  of  tbe  crops  then 
growing  upon  the  land,  when,  as  a  matter 
of  fact,  the  contract,  as  made  by  the  agent, 
was  for  $34  per  acre,  and  the  crops  were 
not  to  be  included  In  tbe  sale.  Plaintiff  now 
claims  to  own  the  crops  by  virtue  of  the 
contract  between  himself  and  defendant, 
which  was  made,  as  Just  stated,  to  enable 
plaintiff  to  complete  the  sale  with  the  pur- 
chaser, and  not  for  the  purpose  of  passing 
the  property  to  plaintiff.  The  issues  in  the 
case  were  all  fully  and  fairly  submitted  to 
tbe  Jury,  and  a  verdict  was  returned  for  de- 
fendant The  question  presented  in  this  court 
by  the  assignments  of  error  is  whether,  on 
the  evidence,  plaintiff  is  entitled  to  a  Judg- 
ment for  the  value  of  the  crops,  notwithstand- 
ing the  verdict 

It  was  the  dnty  of  plaintiff,  as  the  agent 
of  defendant,  in  making  the  sale  of  tbe  farm, 
to  keep  defendant  fully  informed  of  all  ma- 
terial facts  in  reference  to  the  transaction; 
and,  though  defendant  may  have  authorized 
the  sale  upon  certain  specified  terms,  if  plain- 
tiff knew  that  more  advantngeoun  terms 
could  be  obtained,  the  facts  concerning  which 
were  unknown  to  defendant,  he  was  In  duty 
hound,  and  under  every  legal  and  moral  ob- 
ligation, to  communicate  the  facts  in  refer- 
ence thereto  to  him,  and  bis  failure  to  do 
•o  was  a  fraud  in  law.  Holmes  v.  Cathcart 
(Minn.)  02  N.  W.  956,  60  L.  R.  A.  734;  1  Am. 
ft  Eng.  Ency.  Law  (2d  Ed.)  1081. 

It  was  practically  conceded  on  the  argu- 
ment by  counsel  for  plaintiff  that  his  client 
In  fact  attempted  a  fraud  upon  defendant, 
but  It  Is  urged  that,  because  at  tbe  time  the 
contract  was  made  and  entered  Into  between 
defendant  and  plaintiff  for  the  sale  of  the 
land  to  a  third  party,  plaintiff  paid  $20  to 
defendant  thereon,  which  has  never  boon  re- 
paid or  tendered  back,  title  to  the  crops  pass- 


ed to  him,  for  the  reason  that  that  coi 
has  not  been  rescinded.  But  there  is  no 
in  this  contention,  because  no  contract 
ever  made  and  entered  Into  between 
tiff  and  defendant  by  which  the  crops 
sold  to  plaintiff.  Defendant  underatooc 
the  crops  were  being  sold  to  the  pure 
of  the  land,  and  not  to  plaintiff;  bot 
were  expressly  excluded  from  that  sal< 
no  title  thereto  passed  to  the  purchaser. 
$20  was  paid  upon  that  contract,  am 
upon  any  agreement  or  arrangement  by ' 
the  plaintiff  was  to  have  the  crops  o 
interest  in  them.  There  was  tfaerefoi 
contract  between  these  parties  respectli 
crops  to  rescind.  FurtbM',  the  arrangt 
between  plaintiff  and  the  purchaser  by  i 
tbe  crops  were  excluded  from  tbe  sale  ' 
profit  made  by  plaintiff  as  agent  In 
transaction,  and  resulted,  not  to  his  tM 
but  to  the  benefit  of  defendant,  his  prin 
It  Is  elementary  and  a  rule  of  unlversi 
plication  that  all  profits  and  benefits  i 
Ing  from  tbe  acts  of  an  agent,  whethi 
suiting  from  the  performance  of  bis  ( 
or  a  violation  thereof,  belong  to  tbe  i 
pal.  and  not  to  the  agent.  Mechem  on 
cy,  I  469;  Kraemer  v.  Deustermann,  37 
4(59,  35  N.  W.  276;  Smltz  v.  Leopold,  51 
455,  58  N.  W.  719. 

It  follows,  therefore,  that  plaintiff  1 
the  owner  of  the  crops  in  question,  ai 
verdict  of  the  Jury  for  defendant  wa 
only  one  that  could  have  been  returnee 
sistently  with  the  law  and  tbe  undit 
facts. 

The  claim  on  the  part  of  plaintiff  thj 
crops  were  excluded  from  the  sale  by 
arrangement  between  him  and  the  pure! 
by  which  certain  amounts  were  to  be  ai 
as  Interest  on  tbe  purchase  price  of  tbe 
cannot  be  considered,  for  all  that  evi 
was.  on  motion  of  defendant,  stricken  c 
the  court  The  motion  was  "to  strik 
all  of  the  evidence  In  regard  to  the  In 
being  credited  there,  on  the  ground  U 
Is  not  the  best  evidence."  The  motio 
Ing  granted,  all  such  evidence  was  eliml 
from  the  case.  And  besides  plaintiff'! 
tract  with  defendant  did  not  antboria 
to  make  any  such  an  arrangement  wit 
purchaser  of  the  land.  But  the  evidenc 
stricken  out,  and  tbe  order  of  the  cot 
that  respect  Is  not  assigned  as  error. 

Order  affirmed. 

RTART,  O.  J ,  absent,  sick,  took  no  p 


GAARB  V.  BOARD  OF  COMBS  OP  « 
C»UNTY. 
(Supreme  (3onrt  of  MinneBota.    Nov.  27, 

STATUTES  —  TITLE  OF  ACT  —  CONHTITUT 
LAW— STATE  DITCH— LIABILITY  OF  CODl 
1.  Chapter  318,  p.  5S4,  Laws  1897,  ei 
"An  act  to  create  a  Board  of  State  Dri 
Commissioners  and  prescribe  its  duties."  ^ 
nmong  other  things,  imposes  obligations 
tbe  board  of  county  commissioners  of  the 
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er  eonnty  to  repair  a  state  ditch.  Beld,  the 
law  is  not  obnoxious  to  the  constitutional  limi- 
tation (section  27,  art.  4)  providing  that  no  leg- 
islative enactment  shall  embrace  more  than  one 
subject,  which  shall  b«  expressed  in  its  title. 

2.  The  obligation  of  the  board  of  commission- 
ers to  repair  a  ditch  after  it  has  been  con- 
structed by  the  state  under  the  provisions  of 
chapter  318,  supra,  does  not  subject  the  county, 
as  a  mnnicipnl  corporation,  to  damages  for  a 
neglect  by  such  officers  to  perform  tha  dntie* 
therein  prescrilied. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Clay  County; 
L.  Li.  Baxter,  Judge. 

Action  by  Peter  O.  Gaare  against  the  board 
of  county  commissioners  of  Clay  county. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Affirmed. 

C.  6.  D.  Johnson,  for  appellant.  Chas.  S. 
Marden,  for  respondent. 

LOVELY,  3.  This  is  an  appeal  from  an  or- 
der su.staining  a  demuri-er  to  a  compluint  up- 
on tbe  ground  that  it  did  not  state  a  cause 
of  action.  The  complaint.  In  substance,  al- 
leges that  plaintiff  Is  tbe  owner  of  land  in 
Clay  county  adjacent  to  a  public  improve- 
ment Itnown  as  the  "Felton  State  Dltcb," 
which  was  completed  in  1896  under  the  su- 
pervlsion  of  the  state;  that  at  the  outlet  of 
the  dltcb  cribwork  had  been  constructed  by 
the  county;  that  on  the  14th  day  of  October, 
1901,  the  Board  of  State  Drainage  Commis- 
sioners notified  tbe  county  commissioners  of 
Clay  county  that  there  was  a  break  in  such 
cribwork,  and  required  that  it  be  fully  re- 
stored, and  that  tbe  weeds  be  removed  where 
they  obstructed  the  channel,  which  report 
was  filed  In  the  county  auditor's  office;  that 
the  county  liad  neglected  and  refused  to  re- 
pair tbe  ditch  In  compliance  with  the  recom- 
mendation of  the  State  Board,  by  reason  of 
wlfich  neglect  a  large  quantity  of  water  es- 
taped  through  the  break  In  the  defective 
ditch,  overflowing  plaintiff's  land  to  his  In- 
jury, for  which  he  asks  damages. 

Two  questions  were  presented  to  the  trial 
court,  and  have  been  discussed  on  this  appeal. 

It  is  claimed  that  the  state  drainage  act 
(chapter  318,  p.  584,  Laws  1897),  under  which 
certain  duties  were  Imposed  upon  the  county 
commissioners,  to  be  performed  upon  recom- 
mendation of  the  State  Board,  is  violative  of 
section  27,  art  4,  of  the  Constitution,  provid- 
ing tbat  no  law  sball  embrace  more  than  one 
subject  which  shall  be  expressed  in  its  ti- 
tle. It  must  be  beld  that  tbe  duties  imposed 
by  this  statute  require  tbe  county  commis- 
sioners where  the  ditch  is  located  to  act  upon 
the  report  of  the  State  Board,  and  comply 
witb  tbe  request  for  the  repairs  therein  de- 
signed, whereby  the  state  takes  upon  itself 
the  burden  of  constructing  state  ditches,  and 
of  maintaining  them,  thereby  imposing  ob- 
ligations upon  tbe  county  commissioners,  the 
latter  body  are  the  delegated  agents  of  tbe 
state  for  tbat  purpose,  and  required  to  per- 
form tbe  acts  therein  required;  but  clearly 
the  Imposition  of  these  duties  was  only  one 
of  the  details  of  tbe  scheme,  and  is  fairly 


suggested  by  the  title  of  tbe  act  wbtch  must 
be  sustained.  Lien  v.  County  Commission- 
ers, 80  Minn.  58,  82  N.  W.  1094;  Winters  v. 
City  of  Duluth,  82  Minn.  127,  84  N.  W.  788; 
£k  y.  St  Paul  Loan  Co.,  84  Minn.  246,  87 
N.  W.  844;  State  ez  rel.  v.  Board  of  Obntrol, 
85  Minn.  165,  88  N.  W.  633.  Tbe  cases  above 
cited,  with  others  referred  to  therein,  are 
quite  sufficient  to  support  the  holding  of  the 
learned  trial  court  that  the  law  was  a  valid 
enactment,  and  hi  that  respect  the  complaint 
sufficiently  alleged  the  delegated  authority  to 
tbe  commissioners  to  repair  the  ditch. 

Tbe  demurrer  was  sustained,  however,  up- 
on tbe  ground  tbat  an  action  for  damages  at 
the  suit  of  a  private  individual  did  not  lie 
against  a  county  for  failure  to  perform  these 
duties.  While  the  complaint  alleges  that  the 
crib  was  constructed  by  the  county,  this  work 
was  a  part  of  a  general  system  of  whieb 
the  state  had  control,  and  to  further  which 
Its  funds  were  to  be  expended.  It  is  now 
well  settled  in  this  country  and  state  that 
counties  are  Involuntary  corporations,  organ- 
ized as  political  subdivisions  of  the  state  for 
governmental  purposes,  and  are  not  liable 
for  tbe  neglect  of  their  officers  or  agents,  un- 
less expressly  made  so  by  statute.  Barnes 
V.  DIst  of  Col..  91  U.  8.  541.  23  L.  Ed.  440; 
DoBdall  V.  Olmsted  County,  SO  Minn.  96,  14 
N.  W.  458,  44  Am.  Rep.  185;  Altnow  v.  Town 
of  Sibley,  30  Minn.  186,  14  N.  W.  877,  44  Am. 
Rep.  191;  Snider  v.  St  Paul,  51  Minn.  466, 
53  N.  W.  763,  18  L.  R.  A.  151;  Gullikson  v. 
McDonald,  62  Minn.  278,  64  N.  W.  812.  For 
the  omissions  or  misfeasance  of  the  officers 
of  a  municipal  corporation  the  corporation 
Is  not  ordinarily  subject  to  a  claim  for  dam- 
ages, but  In  a  proper  case  may  be  enjoined  or 
commanded  to  perform  a  duty  it  declines. 
Lerch  v.  City  of  Duluth  (Minn.)  92  N.  W. 
1116.  In  Scbussler  v.  Board  of  Commission- 
ers, 67  Minn.  412,  70  N.  W.  6,  39  L.  B.  A.  75, 
64  Am.  St.  Sep.  424,  it  was  held  that  where 
a  county,  under  legislative  authority,  express- 
ly authorized  an  act  or  ratified  it  nnd  re- 
tains and  enjoys  its  benefits.  It  is  liable  for 
damages  occasioned  by  its  unlawful  acts; 
but  the  principle  decided  in  that  case  does 
not  apply  here,  where  the  county  commission- 
ers were  acting  as  the  servants  of  tbe  state 
in  constructing  and  repairing  tbe  crib,  rath- 
er than  of  the  county. 

The  only  exception  to  the  general  rule  that 
municipal  officers  are  not  responsible  for 
derelictions  of  duty  in  the  repair  of  public 
works  applies  to  the  obligation  of  cities  to 
keep  their  public  roads  and  sidewalks  in 
suitable  condition,  where  they  have  author- 
ity to  raise  funds  for  tbat  purpose,  which 
rule  is  quite  anomalous  to  tbe  general  doc- 
trine that  mnnicipal  corporatlonB  are  not  lia- 
ble in  damages  for  tbe  neglect  of  their  cOi- 
cers,  as  suggested  in  the  concurring  opinion 
of  Glimian,  C.  X,  in  Altnow  ▼.  Town  of  Sib- 
ley, supra. 

Order  affirmed. 

START,  0.  J.,  absent,  sick,  took  no  part 
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JBWEliL  BBl/riNO  CO.  t.  VILLAGE  OF 
BERTHA. 

(Snpreme  Court  of  Minnesota.    Not.  27,  1903.) 

MUNICIPALITIES  —  CONTRACTS  —  VALIDITY  — 
DISCRETIONARY  POWBRS-DEI^OATION. 

1.  The  governing  body  of  a  municipal  corpora- 
tion, charged  with  the  management  of  its  af- 
fairs, legislative  and  administrative,  and  alone 
clothed  with  power  and  authority  to  enter  into 
such  contracts  as  are  deemed  necessary  for  the 
welfare  of  the  municipality,  cannot  delegate  to 
a  member  or  committee  thereof  functions  or 
powers  inyolying  tile  exercise  of  judgment  and 
discretion. 

2.  Ministerial  fonctiona,  snch  aa  are  absolute, 
fixed,  and  certain,  luToMng  no  element  of 
judgment  or  discretion,  may  be  delegated;  but 
discretionary  powers  must  be  exercised  by  the 
goTeming  body  itself. 

3.  All  persons  contracting  with  municipal  cor- 
iwrations  are  conclusively  presumed  to  know 
the  nature  and  extent  of  the  authority  of  the 
municipal  officers  with  whom  they  deal. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Todd  Coanty; 
D.  B.  Searle,  Judge. 

Action  by  the  Jewell  Belting  Company 
against  the  village  of  Bertha.  Verdict  for 
defendant.  From  an  order  denying  a  new 
trial,  or  Jadgment  notwithstanding  the  ver- 
dict, plaintiff  appeals.    Affirmed. 

Benton  &  Molyneanz,  for  appellant.  Geo. 
W.  Peterson  and  P.  V.  Coppernoll,  for  re- 
spondent 

BROWN,  J.  Action  to  recover  the  valne  of 
certain  fire  extinguishing  apparatus  alleged 
to  have  been  purchased  of  plaintiff's  assignor 
by  defendant.  In  which,  on  trial,  the  court 
below  directed  a  verdict  for  defendant,  and 
plaintiff  appealed  from  an  order  denying  its 
alternative  motion  for  Judgment  notwlth- 
ttandlng  the  verdict,  or  for  a  new  trial.  The 
facts  are  as  follows:  Defendant  Is  an  Incor- 
porated village  of  the  state,  and  on  the  9th 
of  January,  1902,  one  S.  S.  Smith,  doing 
business  as  the  Minnesota  Rubber  Company, 
appeared  before  Its  council  with  a  proposition 
to  sell  to  the  village  a  hand  pump  engine 
for  extinguishing  fires  for  the  sum  of  $685. 
The  council  was  desirous  of  purchasing  an 
apparatus  of  the  kind,  and  had  previously 
sought  terms  and  prices  from  manufacturerai 
After  tbe  submission  of  a  proposition  by 
Smith,  the  council  adopted  two  motions,  as 
follows: 

"Motion  made  and  seconded  that  Mr.  Smith 
ship  his  hand  pump  engine  fire  machine  sub- 
ject to  approval  of  village  council.  Motion 
carried;   all  members  voting  yes." 

"Motion  made  and  seconded  to  antborize 
the  president  and  recorder  to  enter  Into  con- 
tract with  Mr.  Smith  for  tbe  purpose  of  pur- 
chasing hand  pump  engine  and  other  articles, 
as  per  statement  at  meeting  In  council  room. 
Motion  carried;   all  members  voting  yes." 

This  record  discloses  the  only  action  taken 
by  the  council  in  reference  to  the  purchase 

%  t.  See  Hunietpal  Oorporatlons,  vol.  16,  Cent.  Dig. 
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of  the  engine.  Wbat  occurred  in  tbe  coancQ 
room  between  the  passage  of  the  two  mo- 
tions Just  quoted  does  not  appear,  though 
counsel  state  that  tbe  proposition  contained 
In  tbe  first  motion  was  not  accepted  by 
Smith.  Pursuant  to  tbe  authority  contained 
In  tbe  second  motion,  the  president  and  re- 
corder entered  Into  a  formal  written  contract 
with  Smith  by  which  they  contracted,  on  be- 
half of  the  village,  to  purchase  the  fire  ap- 
paratus, agreeing  to  pay  therefor  the  snm 
of  $585;  and  by  this  contract  the  rIgbtB  of 
tbe  parties  must  be  determined.  The  con- 
tract so  entered  Into  contained  a  provision 
that  the  engine  should  be  subject  to  test 
trials  satisfactory  to  the  village  council  be- 
fore acceptance.  Thereafter  Smith,  acting 
under  the  contract,  shipped  the  engine  to  the 
village  by  railroad;  but  the  village  coandl 
refused,  and  at  all  times  since  have  refused, 
to  accept  or  receive  tbe  same.  Smith,  sub- 
sequent to  shipping,  and  after  the  arrival  of 
the  engine  at  Bertha,  appeared  and  offered 
to  test  the  same  In  tbe  presence  of  the  coun- 
cil, but  tbe  latter  refused  to  take  part  la  ft 
or  carry  out  the  contract  made  by  the  presi- 
dent and  recorder.  Smith  afterward  assign- 
ed bis  claim  under  the  contract  to  the  plain- 
tiff In  this  action. 

Several  questions  are  discussed  in  the 
briefs  of  counsel,  but,  as  we  view  It,  tbe 
case  narrows  down  to  one  proposition,  name- 
ly, whether  the  village  council  could  delegate 
authority  to  the  president  and  recorder  to 
enter  Into  a  contract  on  behalf  of  the  munic- 
ipality for  the  purchase  of  the  engine.  If 
such  authority  could  be.  so  delegated,  plain- 
tiff Is  entitled  to  recover;  otherwise  the  trial 
court  was  justified  In  directing  a  verdict  for 
defendant,  for  it  Is  not  shown  or  claimed 
that  the  contract  was  made  or  ever  ratified 
by  the  village  council.  The  vlUage  council, 
under  our  statutes.  Is  the  governing  body  of 
the  mimicipality,  charged  with  the  manage- 
ment of  Its  afTalrs,  legislative  and  adminis- 
trative, and  alone  clothed  with  power  and 
authority  to  enter  Into  sucb  contracts  as  are 
deemed  necessary  for  the  public  wtifaie. 
The  authorities  voy  generally  hold  that  such 
a  body  cannot  in  any  case  delegate  to  a 
member  or  committee  thereof  functions  or 
prerogatives  of  a  legrlslative  or  administra- 
tive character,  or  Involving  the  exercise  of 
Judgment  and  discretion.  Scollay  v.  Butte 
Co.,  67  Cal.  249,  7  Pac.  661;  House  v.  Los 
Angeles  Co.,  lOi  Cal.  78,  87  Pac.  796;  Knight 
V.  Eureka,  123  Cal.  192,  5S  Pac.  768;  Walsh 
V.  Denver,  11  Colo.  App.  523,  53  Pac.  458; 
Dlllard  V.  Webb,  56  Ala.  468;  Blair  v.  Waco, 
76  Fed.  800,  21  O.  C.  A.  617;  Thomson  v. 
Boonville,  61  Mo.  282;  Matthews  v.  City  of 
Alexandria,  68  Mo.  115,  80  Am.  Rep.  776; 
Attorney  General  v.  Lowell,  67  N.  H.  196, 
38  Aa  270;  Elyrla  Gas  Go.  v.  Blyrla,  57 
Ohio  St.  874,  49  N.  E.  336;  Foster  v.  Gape 
May,  60  N.  J.  Law,  78,  86  Aa  1069;  Phelps 
V.  N.  T..  112  N.  Y.  216.  18  N.  B.  40e;  2  L 
R.  A.  626. 


Digitized  by 


Google 


Mlna.) 


STATE  V.  DISTRICT  COUET. 


125 


Merely  mlDJ«terla]  fanctions  may  be  dele- 
gated to  an  officer  or  committee.  Harconrt 
T.  Common  Council,  62  N.  J.  Law,  158,  40 
Atl.  680.  Bnt  such  power  as  requires  the 
exercise  of  judgment  and  discretion  must  be 
performed  by  tbe  body  Itself.  Ministerial 
functions  are  tbose  that  are  absolute,  fixed, 
and  certain.  In  the  performance  of  which 
tbe  board  or  officer  exercises  no  discretion 
whatever.  Performance  may  be  compelled 
by  mandamus  or  other  appropriate  proceed- 
ings, bnt  powers  and  duties  involving  an 
exercise  of  Judgment  and  discretion  cannot 
be  so  compelled.  This  principle  was  ap- 
plied by  this  court  In  Minneapolis  Oaslight 
Oo.  v.  MlnneapoUs,  36  Minn.  159,  30  N. 
W.  450.  In  that  case  It  appeared  that  the 
charter  of  the  city  of  Minneapolis  author- 
ized the  dty  council,  by  ordinance,  to  erect 
lamps  and  provide  for  lighting  tlie  dty, 
and  to  create,  alter,  and  extend  lighting  dis- 
tricts. It  was  held  that  the  power  so  con- 
ferred required  the  exercise  of  judgment  and 
discretion,  and  could  not  be  delegated  to  a 
committee  of  the  council,  either  in  respect  to 
establishing  new  lamps  or  discontinuing 
those  already  established.  The  reason  for 
this  rule  Is  fotmd  In  the  fact  that  members 
of  tbe  council  are  chosen  by  the  people  to  rep- 
resent the  municipality,  charged  with  a  pub- 
lic tmst  and  the  faithful  performance  of 
their  dntl^;  asd  tbe  public  Is  entitled  to  the 
judgment  and  discretion,  In  all  matters 
where  such  elements  enter  Into  transactions 
on  behalf  of  tbe  municipality,  of  each  mem- 
ber of  the  body  upon  which  authority  to  act 
iB  conferred.  In  the  case  at  bar  tbe  pur- 
chase of  a  fire  engine  to  aid  in  the  extln- 
Ruistineirt  of  fires  occurring  in  the  village^ 
Incurring  an  indebtedness  In  sncb  purchase, 
and  fixing  the  time  and  terms  of  payment. 
Involved  the  exercise  of  the  sound  judgment 
and  discretion  of  the  village  council;  and, 
within  tbe  authorities  dted,  the  power  to 
so  contract  could  not  be  delegated  to  the 
president  and  recorder.  It  follows,  therefore, 
that  tbe  trial  court  was  right  in  directing  a 
verdict  for  defendant  There  Is  no  con- 
troversy about  the  facts.  They  are  undis- 
puted, and  substantially  as  we  have  outlined 
above.  Of  the  want  of  authority  on  the  part 
of  the  cotmdl  to  authorize  the  president  and 
recorder  to  enter  into  the  contract.  Smith  was 
required  to  take  notice.  All  persons  con- 
tracting with  mnnidpal  corporations  are  con- 
clusively presumed  to  know  the  extent  of 
authority  possessed  by  the  officers  with 
whom  tbey  are  dealing.  20  Am.  &  Eng. 
Ency.  Law  (2d  Kd.)  1183;  Newbery  v.  Fox, 
37  Minn.  141,  33  N.  W.  833,  5  Am.  St  Rep. 
830.  While  ordinarily  the  acts  of  public  of- 
ficers are  presumed  to  be  authorized  by  law, 
want  of  authority  affirmatively  appears  in 
this  case,  and  the  presumption  Is  overcome 
and  does  not  apply. 

Order  affirmed. 

8TABT,  C.  3.,  absent,  sick,  took  no  part 


STATE  ex  rel.  McKUNB  t.  DISTRICT 

COURT  OF  RAMSET  COUNTY 

et  al. 

(Supreme  Court  of  Minnesota.    Nov.  27,  1903.) 

MUNICIPAL     CORPORATIONS— IMPROVEMENTS— 
ASSESSMENT— SBWERS    ON    PRI- 
VATE PROPBRTT. 

1.  Where  a  sewer  is  constmcted  in  part 
across  private  property,  so  that  it  is  inaccessi- 
ble to  the  owner  of  a  lot  assessed  for  benefits 
without  the  commission  of  a  trespass  apon  snch 
propert7,  such  assessment  for  benefits  must 
nave  been  made  through  fraud  or  demonstrable 
mistake  of  fact  and  cannot  be  sustained. 

2.  In  the  case  at  bar  certain  contracts  were 
made  with  the  owners  of  private  property  and 
the  city  whereby  an  easement  for  the  sewer  in 
question  was  obtained,  and  the  sewer  was  laid 
therein.  Btld,  that  under  these  contracts  the 
dty  obtained  no  right  to  enter  upon  the  prop- 
erty for  the  purpose  of  connecting  the  sewer 
with  property  elsewhere. 

(Syllabus  by  the  Court.) 

Certiorari  by  tbe  state,  on  tbe  relation  of 
Charles  S.  McKune,  to  the  district  court  of 
Ramsey  coimty,  and  Grler  M.  On,  a  Judge 
thereof.    Judgment  reversed. 

A.  R.  Capebart,  for  relator.  3.  0.  Mlcbacl, 
City  Atty.,  and  G.  R.  O'ReUly,  Asst  Olty 
Atty.,  for  respondents. 

COLLINS,  J.  Writ  of  certiorari  to  the  dis- 
trict court  of  Ramsey  county.  It  appears 
from  the  return  that  on  the  application  of 
the  city  of  St.  Paul  for  judgment  on  assess- 
ments for  benefits  in  the  matter  of  tbe  con- 
struction of  a  sewer  on  the  center  line  of 
Cook  street  to  tbe  westerly  line  of  Mississippi 
street,  which  was  at  right  angles  with  Cook, 
and  thence  over  and  across  vacant  private 
property  some  600  feet  westerly  to  what  is 
known  as  the  "Trout  Brook  CJulvert,"  one  of 
the  owners,  this  relator,  appeared  and  object- 
ed; that  bis  objections  were  overruled,  and 
judgment  ordered  against  his  property  to  the 
amount  of  the  assessment  for  benefits  as 
sncb  assessment  had  been  confirmed  by  the 
board  of  public  works.  Tbe  private  proper- 
ty referred  to  was  lots  numbered  12  and  13 
In  Hoyt's  Outlets,  and  the  center  line  of  Cook 
street  projected  westerly  to  the  culvert  was 
the  dividing  line  between  said  lots,  12  being 
directly  north  of  13.  The  easterly  half  of  lot 
12,  adjoining  Mississippi  street  on  tbe  west 
and  extending  westerly  about  330  feet,  is  the 
property  of  the  objector,  while  the  land  ly- 
ing directly  south  of  It,  a  part  of  lot  13,  be- 
longs to  people  by  tbe  name  of  McMenemy. 
The  balance,  or  west  half,  of  lot  12,  and  the 
balance,  or  west  half,  of  13,  lying  directly 
south  of  12,  Is  the  property  of  the  Northern 
Pacific  Railway  Company.  It  became  neces- 
sary for  the  authorities  to  acquire  an  ease- 
ment westerly  from  Mississippi  street  to  the 
culvert  on  which  to  place  the  sewer,  and  tbe 
plan  for  the  improvement,  made  by  tbe  dty 
engineer,  located  all  of  tbe  easement  on  tbe 
dividing  line  between  lots  12  and  13,  but 
wboUy  upon  the  last-named  lot  In  other 
words,  the  proposed  easement  for  the  sewer 
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was  south  of  tbe  center  line  of  C!ook  street 
projected  to  the  culvert.  A  written  agree- 
ment was  then  entered  into  between  the  Mc- 
Menemys  and  the  city,  which  authorized  the 
latter  to  construct  this  sewer  along  this  line, 
and  a  similar  contract  was  entered  into  be- 
tween the  Northern  Pacific  Railway  Company 
and  the  city.  In  each  of  these  contracts  It 
was  provided  that  the  easement  was  to  ex- 
tend from  the  westerly  line  of  Mlssissipid 
street  In  the  city,  in  a  straight  line  southerly 
of  and  along  the  dividing  line  between  the 
lots  before  mentioned,  to  the  point  of  its 
connection  with  a  culvert  already  maintained 
in  Trout  brook:  a  blue  print  diagram  show- 
ing the  precise  location  of  the  easement  be- 
ing attached  to  each  of  these  contracts.  In- 
stead of  following  the  center  line  of  the  ease- 
ment as  located  by  the  contracts,  the  sewer 
was  built  at  an  angle  and  southerly,  deviat- 
ing from  the  dividing  line  l»tween  the  lots 
12  and  13  from  one  inch  at  the  west  line  of 
Mississippi  street,  where  the  easement  began, 
to  eight  feet  at  the  culvert;  and  therefore  the 
sewer  was  so  located  that  at  no  point  did  It 
touch  the  south  line  of  this  relator's  lot '  The 
agreements  made  between  the  McMenemys 
and  the  city  and  between  the  railway  com- 
pany and  the  city  expressly  relieved  the  Mc- 
Menemys and  the  company  from  all  assess- 
ments for  benefits,  and  this  was  the  only  con- 
sideration for  the  easement.  But  benefits 
were  estimated,  and  the  amount  thereof  as- 
'  sessed  against  the  objector's  property,  as  be- 
fore stated.  It  Is  contended  by  the  corpora- 
tion attorneys  that  under  the  contracts  be- 
tween the  lot  owners  and  the  city  the  right 
to  tap  this  sewer  at  any  point  opposite  the 
objector's  land  was  reserved,  and  may  be 
exercised,  and  this  seems  to  have  been  the 
view  of  the  court  below.  We  have  examined 
the  contracts  closely,  and  they  are  Incapable 
of  any  such  construction.  In  addition  to  per- 
mission and  license  to  extend  and  construct 
the  sewer  over  and  upon  tbe  land  mentioned 
along  the  line  fixed  by  the  attached  diagrams, 
the  city  was  licensed  and  authorized  from 
time  to  time,  as  the  case  might  require,  to 
enter  upon  the  premises  for  the  purpose  of 
keeping  the  sewer  tn  repair.  This  was  the 
full  extent  of  the  license  or  anthorlty;  noth- 
ing farther.  There  was  no  right  granted  to 
enter  upon  the  land  owned  by  either  of  the 
parties  before  referred  to  for  any  other  pur- 
pose. The  authority  conferred  by  the  agree- 
ment is  not  broad  enough  to  Justify  or  war- 
rant any  party,  private  or  public,  to  enter 
upon  lot  13  for  the  purpose  of  making  sewer 
connections,  and  without  this  right  secured 
no  connections  can  lawfully  be  made  without 
the  commission  of  a  trespass.  We  have, 
therefore,  a  case  In  which  benefits  have  been 
assessed  ag^ainst  the  objector's  land  when  the 
sewer  Is  Inaccessible,  and  he  can  receive  no 
benefits  from  Its  construction.  He  cannot 
reach  It  without  trespassing  upon  private 
prc^erty.  Under  these  circumstances  the  as- 
sessment must  have  been  made  by  fraud  or 


demonstrable  mistake  of  fact,  and  tbe  actloc 
of  the  board  of  public  works  Is  subject  to 
super visj  on  and  correction.  The  benefits  de- 
rived from  the  construction  of  the  sewer  are 
real  and  substantial  to  lot  owners  on  Cook 
street  and  elsewhere,  and  also  to  the  private 
parties  over  whose  lands  it  was  actually 
laid.  But  it  is  seen  at  a  glance  that  no  ben- 
efits have  accrued  to  the  relator's  real  estate, 
and  an  order  for  Judgment  based  npon  ac- 
cruing benefits  thereto  cannot  be  upheld.  A 
lot  owner  whose  property  is  not  bene&ted  by 
a  sewer  cannot  be  compelled  to  aid  In  Its 
construction  when  he  seasonably  objects,  and 
it  is  apparent  that  the  attempt  to  assess  ben- 
efits arises  out  of  fraud  or  a  demonstrable 
mistake  of  fact— exactly  the  situation  liere. 

Several  other  questions  are  raised  by  his 
counsel,  but  they  need  not  be  discussed  on 
this  appeal. 

The  order  of  the  court  below  is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  enter  Judgment  in  favor  of  this  relator  in 
accordance  with  the  views  herein  expressed. 


FISHER  ▼.  WEINHOI^ZBDR  et  al. 

(Supreme  Court  of  Minnesota.    Nov.  27,  1903.t 

VICIOUS    DOO  —  REPUTATION  —  TRIAL.  —  AROU- 
HENTS  OP  COUNSEL. 

1.  The  repute  of  a  domestic  animal  for  Ticioos 
propensities  may  be  shown,  to  convey  notice 
thereof  to  its  owner;  and  a  witness  who  ob- 
tained information  of  its  character,  derived 
from  one  person  only,  may  testify  on  that  issue. 

2.  In  addressing  the  jnry,  counsel  sevoely 
animadverted  upon  the  character  and  veracity 
of  defendant,  who  was  a  material  witness  in 
his  own  behalf^  insinuating,  npon  rumor,  tiiat 
he  was  conducting  an  unlawful  resort,  of  wldeli 
there  was  no  evidence.  These  statements  were 
objected  to  when  counsel  threatened  to  repeat 
them,  whereupon  the  court  was  requested  to 
cantion  counsel,  but  did  not  do  so.  Held,  that 
the  misconduct  of  counsel  and  the  failure  of  tbe 
court  to  protect  tbe  defendants'  rights  consti- 
tuted prejudicial  error. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Grier  M.  Orr,  Judge. 

Action  by  O.  M.  Fisher  against  Anton  and 
Ella  Weinholzer.  Verdict  for  piaintltr.  From 
an  order  denying  a  new  trial,  defendants  ap- 
peal.   Reversed. 

H.  B.  Hall,  for  appellants.  C.  D.  &  T.  D. 
O'Brien,  for  respondent 

LOVELY,  J.  Action  to  recover  tar  tojn- 
ries  sustained  from  an  attack  of  a  vlcioos 
dog  owned  by  defendants,  and  permitted  to 
run  at  large  in  their  building,  with  knowl- 
edge of  Its  alleged  propensities  to  bite  man- 
kind. Piaintltr  had  a  verdict  This' appeal 
is  from  an  order  overruling  a  motion  for  a 
new  trial; 

Defendants  were  the  proprietors  of  a  «- 
loon  In  St  Paul,  In  connection  with  which 
entertainments  were  given  for  the  attraction 
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of  patzona.  Plaintiff  was  employed  by  the 
defendant  and  others  in  the  vldnlty  to  watch 
their  premises  during  the  nighttime.  Be- 
tween 1  and  2  o'clock  on  the  morning  of  July 
to.  1902,  plaintiff,  while  patrolling  the  street 
in  front  of  the  saloon,  which  bad  been  closed, 
saw  a  light  therein,  tlnd  went  there  to  ascer^ 
tain  the  canse.  He  was  admitted  by  the  por- 
ter who  was  in  charge  of  the  place  during 
defendanta*  temporary  absence  from  the  city. 
The  evidence  is  conflicting  whether  plaintiff 
asked  permission  to  enter  the  saloon  for  a 
drinlc,  or  went  in  for  that  purpose  at  the  por- 
ter's iuTltation.  It  was  also  disputed  wheth- 
er plaintiff  knew  that  the  dog  was  loose  in 
the  rooDi,  or  whether  he  Interfered  with  and 
provoked  the  animal  to  attack  him  when  he 
was  Jumped  upon  and  bitten;  also  whether 
the  defendants  had  prerloua  knowledge  of 
the  yiclous  propensities  of  the  dog  to  attack 
and  injure  people.  The  evidence  on  these 
issues  tended  to  support  the  verdict,  and  we 
are  not  inclined  to  bold  that  the  award  of 
$650  by  the  Jury  was  excessive.  We  are, 
however,  required  to  speclflcally  notice  two 
alleged  errors. 

Witnesses  were  permitted  to  give  evidence 
of  the  dog's  bad  repute  previous  to  the  in- 
Jury.    Preliminary  to  a  question  concerning 
the  dog's  character,  one  of  them  testified  that 
be  had  derived  bis  knowledge  of  the  dog's 
disposition  from  a  talk  with  one  person  only 
—the    porter.     He   was   allowed,   upon   the 
knowledge  so  derived,  to  testify  concerning 
this  subject    It  is  insisted  for  appellant  that 
such  information,  derived  from  only  one  per- 
son, did  not  Justify  the  court  in  admitting 
his  evidence  tending  to  show  that  the  animal 
was  dangerous.    We  are  not  able  to  apply  a 
different  rule  with  reference  to  proof  of  the 
character  of  an  animal  than  of  an  individual 
(n  respect  to  those  attributes  which  would 
make  such  Inquiry  competent.    That  the  vi- 
cious character  of  a  dog  may  be  shown  by  its 
repute  in  the  locality  where  it  is  kept,  we 
have  no  doubt.     The  tendency  of  such  evi- 
dence would  be  to  bring  knowledge  thereof 
to  the  owner,  but  it  is  claimed  that  such  rep- 
utation cannot  be  based  upon  the  statements 
regarding  it  of  one  person.    While  it  is  true 
that  reputation  is  founded  upon  the  general 
conversation  of  people  in  the  community.  It 
may  not  always  be  possible  to  establish  It  by 
those  who  have  heard  many  refer  to  it,  while 
a   number  of  witnesses,   each   hearing   the 
statement  of  one  only,  each  different  from 
the  other,  might.  In  the  aggregate,  sufficiently 
establish  It.     Hence  the  evidence  admitted 
bad  a  tendency  to  prove  the  repute  of  the 
animal,  and,  with  other  testimony  of  a  like 
nature  given  on  this  question,  might  be  suffi- 
cient for  that  purpose;    and  we  cannot  say 
that  the  court  erred  in  receiving  It  though 
we  do  not  decide  that  the  st.itementa  of  one 
permn  alone  would  be  enough  of  Itself  to 
Justify  the  submission  of  this  question. 

It  is  claimed  that  counsel  for  plaintiff,  in 
bis  closing  address  to  the  Jury,  exceeded  the 
reasonable  latitude  allowable  on  such  occa- 


sions. This  assignment  requires  us  to  quqte 
from  that  part  of  the  record  embracing  the 
objectionable  language,  and  the  remarks  of 
the  trial  Judge  with  reference  thereto.  Mr. 
O'Brien,  in  the  course  of  his  argument  said: 
"But  I  propose  to  say  that  when  a  man 
Uke  Mr.  Weinholzer  •  •  •  [defendant] 
undertakes  to  make  his  money  and  acquire 
wealth  and  riches  in  keeping  the  kind  of  a 
place  be  does,  and  when  the  question  comes 
as  to  whether  he  is  telling  the  truth,  or  his 
employes  are  telling  the  truth,  or  a  man  who 
la  In  an  honest  occupation  is  telling  the  truth, 
I  propose  then  to  say  that  the  man  who  leads 
the  honest  life  is  the  best  man.  In  other 
words,  I  don't  propose  to  put  George  Plsher, 
or  anybody  dse  who  is  earning  his  bread  by 
honest  work,  upon  the  level  with  a  man  who 
keeps  an  establishment  like  the  Empire 
Theater  and  Saloon  in  St  Paul;  and  if  Mr. 
Weinholzer  expects  that  I  stand  here  in  my 
place  as  counsel  In  this  court,  and  either  dig- 
nify him  by  calling  him  names,  or  go  to  work 
and  still  lay  my  own  decency  and  honesty 
down  upon  the  ground  and  say  he  is  as  good 
as  the  man  who  is  engaged  in  an  honest  oc- 
cupation, he  is  going  to  be  disappointed,  be- 
cause, if  the  truth  Is  what  rumor  is  about 
the  Empire  Saloon  and  Theater,  then  It  Is  not 
a  fit  place  for  any  man  to  keep,  or  any  man 
to  go  into.  And  Mr.  Weinholzer,  who  started 
it  and  who  made  it—  Mr.  Hall:  I  think  we 
ought  to  take  an  exception  to  that  Mr. 
O'Brien:  That  is  right  Take  exception.  I 
am  going  to  repeat  it  further.  Mr.  Hall:  I 
would  like  the  court  to  caution  counsel.  The 
Court:  There  is  no  evidence  of  that  at  all. 
Mr.  O'Brien:  It  Is  the  saloon  and  Empire 
Theater.  Haven't  we  got  the  common 
knowledge  that  anybody  may  have  of  it? 
There  is  no  other  evidence  in  this  case,  ex- 
cepting Mr.  Weinholzer  is  the  manager  and 
that  his  wife  Is  the  proprietor  of  the  Empire 
Saloon  and  Theater,  in  the  city  of  St  Paul. 
Now,  then,  I  want  tp  ask  this  Jury  to  answer 
by  their  verdict  whether  the  man  who  start- 
ed and  keeps  and  runs  the  Empire  Saloon 
and  Theater  In  the  city  of  St.  Paul  is  to  be 
put  upon  the  same  level,  for  belief  and  re- 
spectability and  decency  and  honesty  and 
reputation,  with  a  man  that  earns  his  living 
by  drawing  an  honest  salary  and  working 
with  his  hands  or  bis  feet?  Tou  can  do  as 
you  please  about  that."  On  the  argument 
here,  It  was  asserted  In  Justification  of  these 
remarks  that  persons  of  both  sexes  visited 
and  drank  together  at  the  saloon  during  the 
exhibitions  given  there  by  defendant,  but 
this  is  not  supported  by  any  evidence;  nor 
was  it  shown  that  defendant's  place  was  re- 
sorted to  for  unlawful,  immoral,  or  evil  prac- 
tices, or  visited  by  persons  of  bad  repute. 
Presumably  it  was  licensed  and  conducted 
lawfully.  Defendant's  wife  and  daughter  as- 
sisted him,  but  this  did  not  furnish  reason- 
able grounds  for  the  vigorous  denunciations 
referred  to  and  the  invidious  reflections  on  de- 
fendant's honesty,  which  were  based  upon  ru- 
mor. We  do  not  say  that  the^act  that  de- 
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f^dant  kept  a  saloon,  and  ran  a  Bhow  place 
In  connection  therewltb,  and  dispensed  drinks 
during  the  entertainments  on  the  stage,  could 
not  be  referred  to,  for  It  was  in  evidence,  and 
a  fair  comment  upon  the  business  might  be 
excused,  yet  the  language  indulged  In  by 
counsel  went  much  further,  and  appealed  to 
mere  nnestabllshed  rumors  to  discredit  a  de- 
fendant, who  had  testified  In  his  own  be- 
half, by  a  severe  verbal  castigatlon,  not  war- 
ranted by  the  record-  The  reputable  char- 
acter and  exalted  standing  of  the  learned 
counsel  who  Indulged  in  these  remarks  for- 
bid the  conclusion  that  he  made  them  In  the 
deliberate  belief  of  their  Impropriety.  He  Is 
too  chivalrous  to  refer  to  rumors  to  prejudice 
an  adversary,  without  feeling  .that  he  was 
Justified  by  what  be  had  himself  heard;  but 
the  rumors  that  may  have  reached  him  were 
not  in  evidence,  and  he  had  no  right  to  refer 
to  them  in  this  way,  and  his  well-known 
character  only  added  force  to  the  unsupport- 
ed statements,  that  must  have  been  highly 
prejudicial.  It  Is  but  a  reasonable  supposi- 
tion that  the  jury  were  led  to  believe  that 
these  statements  would  not  have  been  in- 
dulged in,  had  they  not  rested  upon  the  &c- 
tual  knowledge  of  the  counsel  making  them, 
without  proper  allowance  for  the  impres- 
sions expressed  by  him  in  his  seemingly  en- 
tire adoption  of  his  client's  cause  and  feel- 
ings. For  this  reason,  when  the  court's  at- 
tention was  called  thereto,  there  being  no 
evidence  upon  which  to  base  the  prejudi- 
cial assumptions  and  denunciations  of  coun- 
sel, which  in  the  zeal  engendered  by  opposi- 
tion he  proposed  to  repeat,  then  it  was  its 
plain  duty  at  once  to  forbid  such  proposed 
repetition,  and  warn  the  Jury  against  the  Im- 
proper effect  of  the  unfounded  statements  al- 
ready made,  as  well  as  to  instruct  them  to 
disregard  the  same,  wliich  was  the  course  we 
approved  in  Witzel  v.  Zuel  &  Johnson,  96  N. 
W.  1124  (officially  unreported);  but  the  learn- 
ed trial  court  evidently  njisconceived  its  duty, 
and  went  no  further  than  to  say  that  there 
was  no  evidence  to  support  the  remarks  of 
counsel.  This  was  not  enough,  and  nowhere 
in  the  charge  of  the  court  were  the  Jury  told 
that  they  must  disregard  unsupported  state- 
ments of  counsel,  not  based  upon  any  legiti- 
mate evidence  in  the  case.  We  cannot  over- 
look this  error,  for  it  was  very  prejudicial  to 
the  defendants'  rights,  and  well  calculated  to 
deprive  them  of  their  right  to  a  fair  trial  upon 
the  evidence  submitted.  Martin  v.  C!ourtney, 
81  Minn.  112,  83  N.  W.  503. 
Order  reversed  and  new  trial  granted. 

START,  C.  J.,  absent,  sick,  took  no  part 


BAUER  V.  SAWYER  &  BRITSCH  LAND 

CO. 

(Supreme  Court  of  Minnesota.    Nov.  27,  1903.) 

MONET   HAD   AND    RECEIVED— ACTION   TO   RB- 
COVER— FRAUDULENT  CONSPIRACY. 
1.  In  an  action  to  recover  money  paid  to  an 
agent  to  negotiate  the  purchase  of  land  for  the 


Eerson  making  the  advances,'  ft  waa  alleged  to 
e  a  part  of  a  conspiracy  between  the  proposed 
purchaser,  who  was  insolvent,  and  the  owner 
of  the  land,  to  secure  a  loan  of  the  agent  and 
defraud  him  of  the  same.  Held,  that  this  misht 
be  shown  to  bar  a  recovery  from  the  innocent 
agent  of  the  sum  paid  to  aid  in  defranding  him. 
'2.  In  an  action  to  recover  money  had  and  re- 
ceived, an  answer  which  set  forth  that  it  waa 
paid  to  an  innocent  person  to  farther  an  anlaw- 
fut  conspiracy  to  defraud  the  latter  sufficiently 
states  a  defense  to  the  action,  although  it  is 
not  alleged  therein  that  the  recipient  had  been 
actually  damaged  or  sustained  ai^  injury  there- 
by. 

(Syllabna  by  the  Court) 

Appeal  from  District  Court,  Jackson  Coon^ 
ty;  James  H.  Qulnn,  Judge. 

Action  by  John  Bauer  against  the  Sawyer 
&  Britsch  Land  Company.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial, 
and  from  a  Judgment  notwithstanding  tbe 
verdict,  defendant  appeals.     Reversed. 

Wilson  Borst,  Wm.  O.  Benbow,  and  H.  G. 
Latourell,  for  appellant  Stuart  *  Glover, 
for  respondent 


LOVELY,  J.  Defendant  is  a  corporation 
engaged  in  the  sale  of  lands  on  commission 
at  Lakefield.  The  plaintiff  sought  its  as- 
sistance to  purchase  320  acres  of  land  in 
Jackson  county  owned  by  one  Hollister.  The 
land  company  received  of  plaintiff  $250  as 
earnest  money  to  be  paid  on  the  proposed 
purchase  of  Hollister's  farm,  and  acknowl- 
edged receipt  thereof  in  writing.  It  was  spe- 
cified therein  that  the  ajgreed  price  was  to 
be  $50  per  acre;  that  a  further  payment 
was  to  be  made  by  plaintiff  August  1,  1902, 
and  the  balance  of  the  seller's  equity  to  be 
paid  October  let  following,  when  the  seller 
was  to  give  contract  for  deed;  that  it  the 
payments  were  not  made  when  due,  plaintiff 
would  forfeit  to  the  land  company  the  pay- 
ment he  had  made,  with  the  further  pro- 
vision that  "the  sale  is  made  subject  to  the 
approval  of  the  owner  and  if  not  approved, 
money  to  be  retiwned  to  the  plaintiff  with- 
out further  liability  of  the  land  company." 
This  receipt  was  signed  by  defendant  and 
led  to  negotiations  with  Hollister,  who  ulti- 
mately declined  to  approve  the  sale,  whereup- 
on plaintiff,  after  demand,  brought  this  suit 
to  recover  the  $250,  for  money  had  and  re- 
ceived, which  It  is  claimed  should  be  return- 
ed to  plaintiff. 

The  cause  was  tried  to  tbe  court  and  a 
jury.  At  the  close  of  plaintlfTs  evidence,  he 
rested,  and  asked  an  instructed  verdict  for 
tbe  amount  claimed.  Defendant  moved  to 
dismiss,  and,  without  withdrawing  the  mo- 
tion to  dismlBS,  asked  that  the  Jury  be  In- 
structed to  return  a  verdict  for  the  defend- 
ant, whereupon  the  court  directed  a  ver- 
dict In  compliance  with  plalntifTs  request 
Upon  a  settled  case,  defendant  moved  for 
Judgment  or  a  new  trial.  In  the  alternative. 
This  is  an  appeal  from  the  denial  of  the 
blended  motion. 

Defendant's  answer  sets  forth.  In  sub- 
stance, that  plaintiff,  Hollister  (the  owner  ot 


Digitized  by  V^OOQIC 


Minn.) 


BAUER  V.  SAWTEB  A  BBIlSCH  LAND  CO. 


429 


the  land),  and  a  tbird  party  (Johnson)  bad 
collnslTely  agreed  together  to  defrand  the 
land  compuiy  by  having  the  owner  place  his 
farm  with  defendant  for  sale  at  a  price  con- 
siderably above  Its  real  Talne;  that  the 
plaintifr,  who  was  Insolvent,  In  the  Interest 
of  the  landowner  and  Johnson,  was  to  obtain 
an  agreement  from  defendant  for  the  piit- 
ctaase  of  the  land,  pay  the  earnest  money, 
and  afterwards  secure  a  loan  for  his  own 
alleged  benefit  from  the  land  company  to 
the  amount  of  $1,760,  wherenpoh  the  owner 
was  to  decline  to  sell  the  land,  and  plalntUt 
wag  to  refuse  to  pay  back  the  money  be  bad 
procured,  and  then  divide  the  same  with 
Hollister  and  Johnson.  It  is  alleged  In  the 
answer  tbat  the  $250  paid  defendant  as 
earnest  money  was  actually  furnished  by 
Hollister  to  carry  out  the  alleged  conspbracy, 
which  was  consummated  no  further  than  by 
Rich  i)ayment. 

A  number  of  defendant's  assignments  em- 
brace questions  proposed  at  the  trial  which 
would  tend  to  establish  the  conspiracy  al- 
leged In  the  answer.  It  Is  not  necessary  to 
consider  these  assignments  In  detail,  for  It 
was  conceded,  as  It  had  to  be,  that  the  ac- 
tion of  the  court  was  based  upon  the  the- 
ory tbat  the  facts  set  forth  In  the  answer 
did  not  state  a  defense  to  the  action  for 
money  had  and  received,  or,  tn  other  words, 
the  purpose  for  which  the  alleged  scheme 
was  adopted,  but  effectuated  no  further  than 
the  payment  of  the  earnest  money  to  de- 
fendant, was  not  a  bar  to  the  right  of  the 
alleged  accomplice  therein  to  recover  It  back 
upon  the  failure  of  Hollister  to  agree  to  the 
transfer. 

Under  onr  statute  a  conspiracy  of  the 
character  set  forth  In  the  answer  is  penal- 
ized. Section  G423,  Oen.  St  1894.  Whether 
the  answers  to  the  Interrogatories  propound- 
ed to  establish  the  same  would  have  demon- 
strated that  It  existed,  we  cannot  Inquire. 
U  the  line  of  evidence  sought  to  be  Intro- 
dnced  by  the  excluded  questions  propounded 
might  have  tended  to  do  so,  the  defendant 
was  prevented  from  making  the  attempt  by 
the  rulings  of  the  court;  and  so  It  comes  down 
to  the  question  whether  the  furnishing  of  the 
money  by  Hollister,  and  the  use  of  plaintiff 
as  a  decoy  to  defraud  the  defendant,  who  in- 
nocently received  the  same,  and  acted  in  good 
faith,  would  authorize  the  assistance  of  a 
court  to  recover  it  bade  because  the  scheme 
failed  through  the  further  act  of  one  of  the 
participators  therein. 

As  an  ethical  proposition,  there  would  not 
•eenj  to  be  much  doubt  that  the  court,  un- 
der the  circumstances  alleged  in  the  answer, 
would  leave  the  parties  where  they  were. 
Certainly  Hollister  could  not,  before  the 
money  had  been  paid  to  the  land  company  up- 
on demand  from  thn  plaintiff,  be  permitted 
to  recover  it  from  the  decoy,  for  the  maxim 
of  public  policy,  "In  pari  delicto,  melior  est 
conditio  possidentis,"  would  forbid  the  use 
ot  judicial  aid  for  snch  a  purpose.  It  Is  tm- 
necessary  to   dte   anth<»lties   to   establish 


this  generally  accepted  doctrine,  and  If  the 
parties  to  a  fraud  who  are  In  pari  delicto 
cannot  have  the  assistance  of  a  court  to  pro- 
tect or  aid  In  snch  a  scheme,  a  fortiori  they 
should  not  obtain  its  help  to  recover  from 
an  Innocent  party  the  money  which  Is  paid 
to  the  latter  to  defrand  him  of  other  sums. 
Am.  &  Bug.  Bhcy.  L.  (2d  Bd.)  p.  1001,  note  I. 

We  apprehend,  from  the  argument  here, 
that  the  learned  trial  court  was  misled  In 
Its  rulings  upon  the  theory  that  no  damage 
was  alleged  to  have  been  actually  sustained 
by  defendant,  and  that  fraud,  without  dam- 
age, is  not  a  ground  for  recovery;  but  this 
rule,  though  applicable  where  an  affirmative 
claim  Is  made  to  recover  for  fraud,  does  not 
hold  good  where,  as  In  this  case,  the  party 
asking  relief  seeks  to  recover  because  of 
an  alleged  fraud  which  was  not  successful, 
and  desires  to  be  placed  In  stata  quo.  While 
It  seems  Improbable,  upon  an  examination 
Ot  the  terms  of  the  agreement  of  the  land 
company,  that  the  scheme  could  have  been 
effectuated,  it  Is  enough  to  say,  however, 
that  the  allegations  of  the  answer  sufficient- 
ly show  that  It  was  attempted,  and  failed 
through  no  fault  of  the  innocent  defendant. 
Under  such  circumstances,  the  law  will  not 
lend  Its  aid  to  reimburse  either  of  the  guilty 
participants  for  their  losses  Incurred  because 
their  unlawful  scheme  was  not  accomplished. 
We  are  of  the  opinion  that,  for  the  error 
of  the  trial  court  in  refusing  to  admit  testi- 
mony to  establish  this  defense,  there  must 
be  a  new  trial. 

It  is  insisted,  however,  tbat  we  should  go 
further,  and  order  Judgment  for  the  defend- 
ant upon  evidence  received  tending  to  show 
that  there  was  an  acceptance  of  the  terms  of 
the  agreement.  This  claim  is  inconsistent  with 
the  allegations  to  show  the  conspiracy  under 
which  the  defendant  assumed  the  task  of  es- 
tablishing that  the  proposed  sale  was  not 
Intended  to  be  accepted,  but  tainted  with  ille- 
gal purpose  from  the  inception  of  the  scheme 
and  through  all  proceedings  to  the  payment 
of  the  $250  to  secure  Its  accomplishment 

It  is  not  easy  to  see  how  both  defenses  are 
open  to  defendant,  but,  in  view  of  another 
trial,  we  may  add  in  this  connection  that 
the  evidence  of  the  landowner's  acceptance 
of  the  trade  went  no  further  than  to  show 
his  oral  statements  to  the  defendant  that  he 
was  satisfied  vrlth  the  terms  of  the  sale,  and 
Intended  to  abide  by  It  Under  the  written 
agreement,  which  was  for  the  purchase  of 
land,  he  had  the  right  to  adopt  or  reject  its 
terms;  but  his  approval,  to  satisfy  the  statute 
of  frauds,  must  have  been  In  writing.  Lanz 
V.  McLaughlin,  14  Minn.  72  (Oil.  5S).  Hence 
It  was  within  his  privilege  to  have  refused  to 
approve  the  sale,  notwithstanding  his  pre- 
vious verbal  statements  that  it  was  all  right 

But  for  the  error  of  the  court  in  refusing 
to  receive  evidence  to  establish  the  defense 
set  forth  in  the  answer,  the  order  is  revosed, 
and  a  new  trial  ordered. 


START,  O.  J., 


absent,  sick,  took  no  part 
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GROSS  et  al.  t.  HAFEMAN. 
(Sapreme  Court  of  Minnesota.    Not.  27,  1903.) 

PUBLIO  IJLNDS-PRE-BMPTION— CONTRACT— 

VAUDITT. 
1.  A  contract  whereby  a  party  about  to  enter 
land  under  the  United  States  pre-emption  act, 
in  consideration  of  the  payment  by  another  of 
one-fourth  of  all  expenses  incurred  by  him  in 
making  final  proof,  agrees  to  pay  over  to  such 
other  person  one-fourth  of  the  amount  derived 
from  a  sale  of  the  land  at  its  proper  value 
after  title  is  secured,  is  not  prohibited  by  sec- 
tion 2262  of  the  pre-emption  act  (Rer.  St.  V. 
S.). 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  St  LooIb 
County;  J.  D.  Ensign,  Judge. 

Action  by  Fred  A.  Gross  and  others  against 
Gustay  E.  Hafeman.  Demurrer  to  complaint 
was  overruled,  and  defendant  appeals.  Af- 
firmed. 

Roger  S.  Powell,  for  appellant  Jobn  E. 
DaTles  (Theodore  Holllster.  of  counsel),  for 

respondents. 

CXDLLINS,  J.  Plaintiffs  and  defendant  en- 
tered Into  a  written  contract  whereby  plain- 
tiffs agreed  to  bear  one-fourth  of  the  ex- 
penses incurred  by  defendant  in  making 
flnal  proof  under  the  United  States  pre-emp- 
tion act  to  80  acres  of  land  in  St  Louis  coun- 
ty, while  the  defendant  was  to  pay  and  did 
pay  them  $100  for  locating  him  on  the  land. 
He  further  agreed  to  give  to  plaintiff  "one- 
fourth  part  of  tb6  price  and  proceeds  that 
may  be  hereafter  obtained  for  the  sale  of 
said  lands  after  he  has  obtained  title  ther»i 
to  from  the  United  States,  deducting  the  one- 
fourth  expenses  as  above  provided  and  can 
find  a  purchaser  for,  and  sell  the  same,  at  its 
proper  value."  The  complaint  set  out  this 
contract  in  full,  and  alleged  tliat  subsequent- 
ly the  defendant  made  flnal  proof  and  re- 
ceived a  patent  to  the  lands  from  the  gov- 
ernment That  he  thereafter  sold  the  stand- 
ing timber  upon  the  land,  and  accounted  to 
plaintiffs  for  one-fourth  of  the  amount  re- 
ceived, fully  complying  with  the  terms  and 
conditions  of  the  contract  up  to  that  time. 
That  subsequently,  about  10  years  later,  in 
the  year  1902,  he  sold  and  conveyed  the  land 
to  a  third  party  for  the  sum  of  $22,500,  and 
has  failed  and  refused  to  pay  any  part  there- 
of to  the  plaintiffs.  The  action  was  brought 
to  recover  the  one-fourth  part  of  tbe  amount 
for  which  the  land  was  sold  as  before  stated. 
A  general  demurrer  was  interposed  to  this 
complaint  and  it  was  overruled  by  the  court 
below.  On  appeal  the  single  question  pre- 
sented Is  whether  or  not  this  agreement  con- 
travenes tbe  terms  of  section  2262  of  the  Re- 
vised Statutes  of  the  United  States,  which, 
in  so  far  as  pertinent  here,  reads  as  follows: 
"Before  any  person  claiming  the  benefits  of 
tills  chapter  is  allowed  to  enter  lands  be  shall 
make  oath  before  the  receiver  or  register  of 
the  land  district  in  which  the  land  is  situ- 
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ated  *  *  •  that  he  has  not  setQed 
and  improved  such  land  to  sell  the  sai 
speculation,  bat  in  good  faith  to  app 
ate  It  to  his  own  exclusive  use;  and  th 
has  not  directly  or  Indirectly,  made 
agreement  or  contract,  in  any  way  or 
ner,  with  any  person  whatsoever,  by  \ 
the  title  which  he  might  acquire  froii 
government  of  the  United  States  should 
In  whole  or  in  part  to  the  benefit  of  an; 
son  except  himself.  •  •  •"  The  j 
slons  of  this  section  have  freqnently 
before  this  court  in  cases  where  agreei 
bad  been  entered  into  before  final  proc 
the  conveyance  of  all  or  part  of  the 
empted  land,  and  also  in  cases  whei 
tempts  were  made  to  recover  monej 
vanced  on  repudiated  contracts  of  that 
acter,  and  it  has  been  held  universall; 
they  are  utterly  void  and  incapable  of  bi 
ing  a  foundation  for  any  rights.  St 
Co.  y.  Bunker,  6  Minn.  182  (GU.  153);  1 
V.  Folsom,  5  Minn.  422  (Gil.  342);  Bru 
man  v.  Hoerr,  7  Minn.  837  (Gil.  264),  & 
Dec.  97;  Ferguson  t.  Kumler,  11  Mini 
(GIL  62).  It  has  also  been  held  that  a 
gage  upon  such  lands,  executed  after  th< 
emptor  bad  made  his  proofs,  but  befor 
patent  issued,  pursuant  to  a  prior  f 
ment,  is  void.  McCue  v.  Smith,  9  Mini 
(Gil.  237).  $6  Am.  Dec.  100;  Woodbu 
Dorman,  15  Minn.  338  (GU.  272).  But 
later  decision  (Jones  v.  Tainter.  15  Mini 
[Gil.  423J)  such  a  mortgage  was  de( 
valid,  expressly  overruling  the  earlier  • 
Since  this  decision,  in  1870,  the  doctrine 
announced,  and  which  has  become  a  r 
property  in  this  state,  has  not  been 
tloned.  We  shall  not  disturb  it  at  this 
whatever  may  be  our  views  as  to  tbe 
dency  of  the  reasoning  or  the  soundm 
the  conclusion  reached.  But  to  affirm 
we  need  not  rely  upon  that  case.  Tbe 
agreement  or  contract  forbidden  by  ai 
2262  is  one  by  which  tbe  titte  to  tht 
empted  land  may  inure  in  whole  or  in  p 
the  benefit  of  another  person.  This  i 
ment  is  not  of  that  cliaracter.  The  plai 
acquired  no  title  or  interest  whatever  1 
land,  and  could  acquire  none.  It  was  i 
sonal  contract,  which  could  only  be  enl 
as  a  personal  obligation.  The  defenda 
a  pre-emptor  had  full  and  complete  sni 
slon  over  the  title  and  the  land,  and  plaJ 
bad  no  voice  in  its  disposal.  The  plai 
had  no  claim  or  lien  upon  the  land,  aj 
contract  for  it  The  prohibition  is  npo 
making  of  any  contract  or  agreemei 
wliich  tbe  title  acquired  will  inure  in  ^ 
or  in  part  to  the  benefit  of  another  p< 
This  is  the  kind  of  an  agreement  or  coi 
which  is  denounced,  and  no  other.  The 
ute  Is  not  violated  by  an  agreement  of 
other  character.  When  construing  sect 
of  tbe  congressional  timber  and  stone  t 
June  3,  1878  (20  Stat  89,  c.  151  [U.  S.  C 
St  1901,  p.  1545]),  a  statute  worded  sat 
tially  the  same  as  section  2262,  Rev.  { 
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S..  the  Supreme  Court  used  language  strict- 
ly in  point,  saying:  'The  act  does  not  in 
any  respect  limit  tbe  dominion  which  the  pur- 
chaser has  over  the  land  after  its  purchase 
from  the  goTernment,  or  restrict  in  the  slight- 
est his  power  of  alienation.  Ail  tliat  it  de- 
nounces is  a  prior  agreement,  tbe  acting  for 
another  in  the  purchase.  If,  when  tbe  title 
passes  from  the  government,  no  one  save 
the  purchaser  has  any  claim  upon  it  or  any 
contract  or  agreement  for  It,  the  act  is  sat- 
isfied." U.  S.  Y.  Budd,  144  U.  &  164,  12 
Sup.  Ct  575,  36  L.  Ed.  384.  See,  also,  Kings- 
ton y.  Eckman.  22  Land  Dec.  Dep.  Int  234; 
Dawson  t.  Higgins,  Id.  544.  While  these 
decisions  of  tbe  Secretary  of  the  Interior 
hare  not  the  force  of  Judicial  opinions,  they 
are  a  construction  of  tbe  law  made  In  tbe 
department  to  which  is  confided  Its  execution 
and  enforcement,  and  they  are  directly  In 
point  here.  We  do  not  regard  Wolford  t. 
Fdmbam,  44  Minn.  159.  46  N.  W.  295,  as 
bavins  a  bearing  upon  this  case.  Tbe  ex- 
press agreement  there  was,  as  alleged  in  tbe 
complaint,  that  Mr.  Farnbam  should  bold  a 
one-third  Interest  in  the  land  for  Mrs.  Farn- 
bam until  it  should  be  sold,  and  then  tbat 
tbe  proceeds  should  be  paid  over  to  ber. 
From  a  very  spedSc  allegation  It  appeared 
tbat  Famham  had  and  held  tbe  title  to  prop- 
erty actually  owned  by  Mrs.  Farnbam.  He 
held  tbe  bare  legal  title,  and  the  entire  ben- 
eficial Interest,  including  all  rents,  profits. 
and  proceeds,  was  ber  property.  In  this  case 
the  defendant  held  tbe  title  for  himself,  with 
full  and  free  dominion  over  the  land,  and 
with  an  unqualified  power  to  dispose  of  it  at 
win.  Neither  the  title  to  the  land  nor  tbe 
land  Itself  was  affected  by  defendant's  per- 
'sonal  obligation  to  pay  over  to  plaintiffs  one- 
fburtta  of  such  sum  as  be  might  sell  for. 
Order  affirmed. 


ROLBTTB  ▼.  GREAT  NOATHBRN  RT.  CO. 

(Supreme  Conrt  of  Minnesota.    Nov.  27,  1903.) 

CAHRIEKS— INJURY  TO  PASSENGER— RIDINO  ON 
PLATFORM— WARNING. 

1.  The  mere  fact  that  there  are  no  seats  in 
railway  cars  does  not  justify  a  person  in  riding 
CD  a  platform  while  the  train  is  in  motion,  for 
so  long  as  he  can  find  standing  room,  by  reason- 
able effort,  on  the  inside,  it  is  his  duty  to  be 
there.  Where  it  is  nnnecessary  to  stand  or 
ride  npon  a  platform,  going  there  or  standing 
there  is  such  neeligence  as  will  prevent  a  recov- 
ery for  personal  injuries  received. 

2.  If  a  car  be  so  crowded  that  a  reasonably 
pmdent  man  would  conclude  that  he  could  not 
get  inside  without  anreasonnble  pushing  and 
crowding  his  way  by  main  force,  the  question 
as  to  whether  or  not  he  is  guilty  of  contributory 
negligence,  when  injured  bccanse  of  riding  up- 
on the  platform,  is  one  for  the  jury,  under  prop- 
er instructions. 

3.  Tbe  mere  fact  that  a  passenger  Is  injured 
while  necessarily  standing  upon  the  platform  is 
not  in  itself  a  cause  for  action  against  a  rail- 
way company,  for  there  must  be  some  interven- 
ing  act  attribntable  to  the  company,  and  caos- 
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ing  the  injury.  In  order  that  the  passenger  can 
recover.  If  the  accident  is  caused  by  the  act  of 
the  plaintiff  himself,  or  by  that  of  auother  pas- 
senger, the  act  not  being  the  natural  conse- 
quence of  tbe  company's  negligence,  it  is  not  lia- 
ble. 

4.  It  stands  admitted  that  the  plaintiff,  a  pas- 
senger, was  notified  and  warned  by  the  con- 
ductor of  the  danger  of  standing  on  the  plat- 
form, and  was  ordered  to  go  inside  the  cars, 
and  that  be  wholly  disregarded  the  warning  and 
order.  Beld,  that  when  be  was  told  to  go  in- 
side the  cars  it  was  his  duty  to  go.  or  at  least 
to  try  and  find  o  place  therein.  Beld,  further, 
that  on  the  testimony  the  jury  was  not  warrant- 
ed in  concluding  that  plaintiff  made  proper  ef- 
fort to  find  standing  room,  or  that  It  could  not 
be  found  inside  the  cars. 

(Syllabus  by  the  Court.)' 

Appeal  from  District  Court,  Wadena  Coun- 
ty; £<dwln  A.  Jaggard,  Judge. 

Action  by  Henry  Rolette  against  tbe  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

R.  A.  Wilkinson,  Geo.  H.  Reynolds,  and 
M.  Ij.  Countryman,  for  appellant.  P.  V.  Cop- 
pernoU,  for  respondent 

COLLINS,  J.  This  action  was  brought  by 
a  passenger  on  an  excursion  train  to  recover 
for  personal  injuries  received  by  him,  al- 
leged to  have  resulted  from  the  negligence  of 
defendant  In  overcrowding  its  train  to  such 
an  extent  that  plaintiff  could  find  no  sitting 
or  standing  room  in  any  of  the  coaches,  and 
was  thereby  compelled  to  stand  upon  the 
platform  between  two  of  the  cars,  from 
which  be  was  Jostled  off  by  a  fellow  passen- 
ger. There  was  no  allegation  in  the  com- 
plaint, and  no  testimony  Introduced  at  the 
trial  tending  to  show,  tbat  defendant  was 
running  its  train  at  an  excessive  mte  of 
speed,  or  that  by  a  sudden  lurch  or  Jerk  of 
tbe  train  tbe  plaintiff  was  thrown  from  tbe 
platform.  It  appears  that  the  plaintiff  board- 
ed tbe  coach  nearest  the  locomotive  while 
the  train  was  standing  at  the  Cass  I^ke  sta- 
tion, that  he  passed  through  four  cars  In  en- 
deavoring to  find  a  seat,  and  tbat  be  was  un- 
able to  do  so,  according  to  bis  testimony. 
He  admitted,  when  testifying,  tbat  he  was 
not  looking  for  standing  room  when  be  pass- 
ed through  these  coaches.  When  he  reached 
tbe  front  platform  of  the  fifth  coach,  be 
found  the  door  locked,  and  was  unable  to 
proceed  further.  He  remained  upon  the  plat- 
form with  other  men,  and  soon  after  the 
train  started  was  Jostled  or  pushed  off  by 
one  of  bis  companions,  and  fell  from  the 
train,  receiving  the  Injuries  complained  of. 
It  is  undoubtedly  the  law,  as  settled  in  the 
best-considered  cases,  tbat  the  mere  fact 
that  there  are 'no  seats  in  tbe  cars  does  not 
Justify  a  person  in  riding  on  the  platform, 
for,  so  long  as  be  can  find  standing  room,  by 
reasonable  effort,  on  tbe  inside  of  tbe  cars, 
it  Is  bis  duty  to  remain  there;  and  also  tbat, 
where  it  Is  unnecessary  to  stand  or  ride  up- 
on the  platform,  going  there  or  standing 
there  Is  such  negligence  as  will  prevent  a 
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recovery  for  personal  Injiirlea  received;  and, 
further,  that  while  It  is  tme  that  it  was  a 
dut7  Incumbent  upon  the  defendant  to  fur- 
nish a  seat  for  the  plaintiff,  and  not  merely 
standing  room  In  the  aisle  of  the  car,  the 
mere  fact  that  be  was  compelled  to  accept 
standing  room,  especially  on  an  excursion 
train,  would  not  Justify  him  in  voluntarily 
leaving  a  place  of  safety,  such  as  the  ln6ld« 
of  a  coach,  and  going  to  one  of  peril— a  plat- 
form, for  instance.  It  is  well  known  that 
passengers  on  excursion  trains  expect  more 
or  less  discomfort,  and  must  endure  it.  They 
are  carried  at  greatly  reduced  rates,  and 
must  anticipate  crowded  conditions  of  the 
coaches.  If  they  assume  dangerous  places, 
it  must  be  upon  the  ground  of  necessity 
alone.  If  such  places  are  assumed  as  a 
matter  of  choice,  and  injury  results,  there 
can  be  no  recovery.  The  rule  Is  well  stated 
as  follows:  "It  has  been  frequently  held 
that  a  passenger  who  voluntarily  and  unnec- 
essarily rides  upon  the  platform  of  a  railway 
car  assumes  the  risks  which  inevitably  at- 
tend that  exposed  position;  but,  on  the  other 
hand,  it  has  also  been  held  that  a  passenger 
is  not,  as  a  matter  of  law,  guilty  of  negli- 
gence in  standing  on  the  platform  of  cars, 
even  while  in  motion.  If  there  is  no  room  in- 
side; nor  is  such  passenger  required  to  to- 
tally disregard  the  courtesies  of  life  by  vio- 
lently pushing  and  crowding  bis  way  by 
main  force  through  a  crowd  of  people  in  or- 
der to  reach  the  inside  of  the  car.  Such  a 
rule  would  make  the  question  of  negligence 
depend  upon  the  brute  strength  of  the  pas- 
senger. If  the  car  be  so  crowded  that  a  rea- 
sonably prudent  man  would  conclude  that 
he  could  not  get  inside  without  unreasonably 
pushing  and  crowding  his  way  by  main 
force,  and  so  would  conclude  to  ride  upon'the 
platform,  the  question  as  to  whether  he  is 
guilty  of  contributory  negligence,  or  has  as- 
sumed the  extraordinary  risks  of  that  po- 
sition, is  one  for  the  Jury,  under  proper  in- 
structions." Ward  V.  Railway  Co.,  102  Wis. 
21B,  78  N.  W.  442.  While  the  testimony  of 
witnesses  in  the  nature  of  opinions  was  re- 
ceived to  the  effect  that  these  coaches  were 
crowded,  and  that  a  large  number  of  persons 
were  standing  in  the  aisles  of  each,  there 
was  no  testimony  whatever  which  would 
Justify  a  finding  of  the  jury  that  the  plain- 
tiff was  compelled  to  remain  upon  the  plat- 
form. In  fact,  if  we  believe  his  own  state- 
ment, this  platform  was  crowded  much  more 
than  the  Inside  of  the  cars,  and  also  that  he 
went  there  simply  because  it  was  cooler  than 
elsewhere.  This  clearly  appears  from  facts 
and  circumstances  which  no  one  attempts  to 
controvert  The  plaintiff  himself,  when  look- 
ing for  a  seat,  passed  through  four  cars  with- 
out noticeable  difficulty  before  he  reached 
the  platform  from  which  he  fell.  There  is 
not  a  particle  of  testimony  tending  to  indi- 
cate that  he  could  not  have  remained  in  one 
of  these  cars,  possibly  with  more  or  less  dis- 
comfort, but  certainly  in  safety.    It  was  also 


shown  by  his  own  testimony  that  before  and 
after  the  train  started  passengers  were  mov- 
ing from  one  coach  to  another,  and  tbe  mere 
inconvenience  and  discomfort  of  being  Jos- 
tled In  the  aisle  by  these  and  other  passen- 
gers would  not  JustlQr  the  plaintiff  in  going 
to  a  place  which  he  knew  was  dangerons. 
Again,  one  of  bis  own  witnesses,  wbo  stood 
upon  the  platform,  and  thinking,  as  he  ex- 
pressed it,  that  it  was  getting  too  wild  there, 
went  inside  the  fifth  coach  Just  before  the 
accident  happened,  and  found  no  dlfflcolty  in 
finding  a  seat  upon  tbe  top  of  a  coal  bin 
standing  In  the  comer  of  the  car.  Other  tes- 
timony offered  by  plaintiff  tended  to  show 
that,  while  the  cars  were  crowded,  there  was 
no  lack  of  standing  room  Inside.  The  case 
seems  to  have  been  tried  upon  tbe  part  of 
tbe  plaintiff's  attorney  upon  the  theory,  sup- 
ported by  Willis  V.  Long  Island  Railway  Co., 
34  N.  Y.  670,  that  the  plaintiff  was  entiUed 
to  a  seat,  and,  if  none  was  furnished  blm,  he 
was  Justified  In  going  upon  the  platform.  It 
is  to  be  noticed  that  in  tbe  Willis  Case  the 
accident  was  caused  by  an  obstruction  upon 
the  track,  and  that  in  several  other  cases  cit- 
ed by  counsel  the  accident  was  caused  either 
by  a  sudden  lurch  of  the  train  or  by  a  de- 
fective track;  a  crowded  car  having  nothing 
to  do  with  tbe  resulting  accident  Such 
cases  are  not  in  point,  and  we  expressly  de- 
cline to  adopt  the  doctrine  that  because  a 
seat  is  not  furnished  a  passenger,  he  may  go 
Into  a  place  of  well-known  danger,  and.  If 
injured,  recover  damages.  The  best-consid- 
ered cases.  In  our  Judgment  are  to  the  con- 
trary. Worthlngton  v.  Railway  Co.,  64  Vt 
107,  23  Atl.  690,  16  L.  R.  A.  326;  Camden, 
etc..  Railway  Co.  v.  Hoosey,  99  Pa.  482.  44 
Am.  Rep.  120;  Fisher  v.  Railway  Co.  (W. 
Va.)  24  S.  E.  670,  33  L.  R.  A.  69;  Cleveland, 
etc..  Railway  Co.  v.  Moneybun  (Ind.)  44  N. 
El  1106,  34  L.  R.  A.  141;  Louisville,  etc., 
RaUway  Co.  v.  Blsch  (Ind.)  22  N.  E.  662;  2 
Wood  on  Railroads,  }  308,  and  note;  Beach, 
Contributory  Negligence,  f  149.  It  seems  to 
be  well  settled  that,  even  though  a  passeng^ 
is  compelled  to  stand  upon  the  platform  of  a 
car  by  reason  of  his  Inability  to  find  sitting 
or  standing  room  Inside,  the  mere  fact  that 
he  Is  Injured  while  so  standing  is  not  In  it- 
self a  cause  for  action  against  a  railway 
company,  for  there  mast  be  some  Intervening 
act  attributable  to  the  latter  and  causing  tbe 
injury,  in  order  that  the  passenger  can  re- 
cover. If  the  accident  Is  caused  by  the  act 
of  plaintiff  himself,  or  by  the  act  of  another 
passenger,  the  act  not  being  the  natural  con- 
sequence of  the  company's  negligence.  It  li 
not  liable. 

Another  good  reason  exists  why  this  ver- 
dict should  not  stand.  When  the  conductor, 
while  taking  tickets,  found  plaintiff  on  the 
platform,  he  warned  him  of  the  danger,  and 
directed  him  to  go  Into  a  coach.  He  wholl? 
disregarded  the  warning  and  direction.  This 
was  testified  to  by  the  conductor,  and  stood 
admitted  by  the  plaintiff.    When  the  lattet 
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was  ordered  to  go  Inside  the  coacb.  It  was 
his  duty  to  go,  or  at  least  to  try  to  find  a 
place  tbereln,  and  he  failed  to  do  so.  The 
court  so  charged  thus:  "If  you  find  from  the 
evidence  that  the  conductor  or  brakeman  in- 
formed the  plaintiff,  or  informed  other  per- 
sons in  bis  presence,  that  be  or  they  was  or 
were  in  a  dangerous  position,  then  it  became 
and  was  the  duty  of  the  plaintiff  to  go  into 
the  car,  and  at  least  try  and  find  a  safe 
place,  and  a  failure  so  to  do  would  preclude 
a  recovery  In  tills  action."  As  the  facts  to 
which  this  iiart  of  the  charge  pertained  were 
not  in  controversy,  we  are  unable  to  see  why 
the  court  did  not  Instruct  that  a  verdict  be 
rendered  for  defendant  There  was  no  issue 
of  fact  to  which  this  Instrnctloa  bad  any 
reference. 

It  is  further  to  be  noticed  that  from  the 
testimony  it  did  not  appear  that  the  act  of 
the  party  who  pushed  or  Jostled  the  plaintiff 
from  tbe  platform  resulted  from  any  negli- 
gence on  defendant's  part  It  might  have 
been  the  result  of  Bcuf&ing  or  pushing  which 
was  not  caused  by  the  crowded  condition  of 
the  can  or  of  the.platf<»m,  and  for  which 
defendant  could  not  be  held  liable  under  any 
aspect  of  the  case. 

Order  reversed. 

STABT,  O.  J.,  absent,  tick,  took  no  part 


BOSTON  CLOTmNa  CSO.  T.  OAKLAND. 

<8npreme  Oourt  of  Minnesota.    Nov.  20,  1903.). 

HBAT  rURNTBHBO— ACTION  FOR  PRICB— 
PLEADING. 
Held,  iu  this  action,  which  was  brought  to  re- 
esver  the  reasonable  value  Of  steam  furnished 
to  defendant  for  heating  purposes: 

1.  That  the  complaint  stated  a  cause  of  ac- 
tion. 

2.  That  the  testimony  followed  the  complaint, 
and  conformed  to  it,  and  warranted  the  findings 
of  fact  in  plaintiff's  favor. 

(SyUabna  by  the  Court) 

Appeal  from  Municipal  Oonrt  of  St  Paul; 
R.  C.  Hlne,  Judge. 

Action  by  the  Boston  Clothing  Company 
against  F.  V.  Garland.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

Barrows  &  Morrison,  for  appellant  George 
W.  Walsh,  for  respondent 

COLLINS,  J.  In  this  appeal,  from  a  Judg- 
ment entered  in  plaintiff's  favor,  there  are 
two  questions  presented.  First,  is  a  cause 
of  action  stated  In  tbe  complaint?  and,  sec- 
ond, if  there  Is,  was  the  plaintiff  corpora- 
tion entitled  to  findings  of  fact  in  Its  favor 
on  tbe  testimony? 

1.  The  complaint  Is  not  a  model,  but  It  Is 
therein  alleged  that  plaintiff  furnished  steam 
for  the  purpose  of  heating  defendant's  place 
of  business,  and  for  his  use  during  a  cer- 
tain period  of  time;  alleged  the  number  of 
feet  of  radiation  furnished,  and  the  reason- 
able value  per  foot:  and,  further,  that  de- 
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fendant  had  and  enjoyed  tbe  steam  so  fur- 
nished for  heating  purposes.  Under  the  Code, 
it  is  not  necessary  to  set  out  in  terms  In  a 
pleading  an  express  promise  to  pay.  It  Is 
sufficient  to  state  facts  showing  the  duty, 
from  which  tbe  law  Implies  tbe  promise. 
That  complies  with  the  requirement  that 
facts  must  be  stated  constituting  a  cause  of 
action.  Farron  v.  Sherwood,  17  N.  Y.  227. 
We  think  that  the  complaint  was  sufficient 
as  against  an  objection  not  made  untU  the 
trial  was  in  progress. 

2.  Tbe  testimony,  while  scant  followed  the 
complaint,  and  conformed  to  it  It  should 
have  been  made  much  more  complete,  but 
again  defendant's  counsel  relied  upon  a  mere 
technicality,  making  no  attempt  to  deny  or  to 
controvert  the  case  made  by  plalntUTs  testi- 
mony. Under  such  circumstances,  we  are  of 
the  opinion  that  tbe  testimony  warranted' 
the  findings,  and  that  the  Judgment  of  tbe 
lower  court  should  be  upheld. 

Judgment  affirmed. 

START,  a  J.,  absent,  sick,  took  no  part. 


PLAUNT  V.  RAILWAY  TRANSFER  CO.  OF 

CITY  OF  MINNEAPOLIS. 

(Supreme  Court  of  Minnesota.    Nov.  20,  1003.) 

DAMAGES— PERSONAL  INJURIES— SETTING 
ABIDE  VERDICT- NEW  TRIAL. 

A  verdict  in  a  personal  injury  case  was  re- 
duced by  the  court  below,  upon  hearing  a  mo- 
tion for  a  new  trial,  from  $600  to  $150.    Held: 

1.  That  on  the  testimony  the  verdict  as  ren- 
dered, was  not  excessive  in  amount. 

2.  That  to  warrant  so  great  a  reduction  the 
court  must  be  Justified  in  believing  that  the  ver- 
dict was  tbe  result  of  passion  and  prejudice. 
When  the  trial  court  reaches  such  a  conclusion, 
it  is  its  duty  to  set  aside  the  verdict  altogether 
and  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County;  Chas.  M.  Pond,  Judge. 

Action  by  Judith  E.  Flaunt  against  the 
Railway  Transfer  C!ompany  of  the  City  of 
Minneapolis.  Verdict  for  plaintiff.  From  an 
order  reducing  tbe  amount  of  the  damages, 
plaintiff  appeals.     Reversed. 

Philip  Gilbert  and  F.  H.  Ewlng,  for  appel- 
lant   Albert  B.  Clarke,  for  respondent 

COLLINS,  J.  The  opinion  of  this  court  on 
a  former  appeal  of  this  case  1b  reported  In 
88  Minn.  506,  91  N.  W.  19.  Tbe  facts  on 
which  plaintiff  relied,  as  there  stated,  were 
again  presented  to  a  Jury,  and  the  verdict 
was  In  favor  of  the  plaintiff  for  $600.  This 
was  reduced  upon  a  motion  for  a  new  trial 
to  tbe  sum  of  $160,  on  tbe  ground  that  the 
damages  were  excessively  assessed  by  the 
Jury.  Plaintiff  refused  to  accept  the  order 
of  the  court,  and  thereafter  appealed. 

We  have  examined  the  testimony  carefully. 
The  plaintiff  sustained  a  fracture  of  tbe 
bones  of  the  wrist,  was  under  a  doctor's  care 
for  Beveral  weeks,  and  made  dally  visits  to 
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his  office  for  three  weeks.  During  this  treat- 
ment she  soffered  more  or  less  pain,  and 
her  arm  thereafter  remained  In  a  weak  con- 
dition; and  she  testified  that  the  pain  and 
weakness  continued  np  to  the  date  of  the 
trial,  which  was  about  three  years  after  the 
accident.  She  also  testified  that  she  obtain- 
ed a  lucrative  position  alter  a  partial  re- 
coTery,  but  was  not  able  to  retain  the  same, 
and  was  compelled  to  give  It  up  because  of 
her  inability  to  i>erfonn  the  work  with  the 
weak  arm;  further,  that  she  was  unable  to 
do  her  housework,  for  the  same  reason,  and 
was  obliged  to  break  up  housekeeping.  The 
only  testimony  affecting  this  was  that  of  the 
doctor,  who  stated  that  the  recovery  was 
complete,  with  a  four-week  treatment.  Un- 
der such  drcnmstances,  the  verdict  for  $800 
was  not  80  excessive  as  to  call  for  any  radical 
Interference  or  reduction.  The  diminution 
was  so  great  that  we  are  obliged  to  Infer  that 
the  court  below  was  of  the  opinion  that  the 
verdict  was  the  result  of  passion  and  preju- 
dice. It  certainly  was  If  the  reduction  was 
proper,  and.  If  this  be  true,  the  verdict  should 
have  been  set  aside  altogether,  and  a  new 
trial  granted. 

The  order  appealed  from  is  reversed,  and 
the  case  remanded,  with  Instructions  to  enter 
Judgment  upon  the  verdict  as  rendered. 

START,  O.  J.,  absent,  sick,  took  no  part 


STATE  ex  rel.  HAYDBN  et  al.  v.  HORTON 
et  al. 

(Supreme  Court  of  Nebraska.    Nov.  IS,  1903.) 

JUDGMENT  —  REVERSAL— RESTITUTION— COR- 
PORATION—RETURN  OP  SUBSCRIPTION 
—BANKRUPTCY. 

1.  It  is  a  general  rule  that,  "upon  the  reversal 
of  a  judgment  which  has  been  executed,  it  is 
the  duty  of  the  court  to  compel  restitution," 
but  restitution  is  not  in  all  cases  a  matter  of 
absolute  right.  It  rests  in  the  sound  discretion 
of  the  court. 

2.  Ordinarily  an  order  of  restitution  will  not 
be  made  against  a  solvent  party  where  the  re- 
sult will  be  to  deprive  him  of  an  opportunity 
to  be  heard  in  the  courts  of  this  state  as  to  the 
merits  of  his  claim. 

8.  A  corporation  neglected  to  issue  stock  to  a 
subscriber  therefor,  and,  by  its  proper  offloers, 
ordered  the  money  which  had  been  paid  uoon 
subscription  returned  to  the  subscriber.  The 
subscriber  procured  a  peremptory  writ  of  man- 
damus, compelling  subordinate  officers  of  the 
corporation  to  execute  papers  deemed  neces- 
sary to  secure  a  return  of  the  money.  The  or- 
der allowing  the  writ  was  afterwards  reversed. 
The  corporation  haviuf;  gone  into  bankruptcy, 
and  the  relator  being  soWeDt.  it  is  held  that  the 
trustee  in  bankruptcy  is  not  entitled  to  an  order 
requiring  the  relator  to  return  the  money  so 
obtained  to  the  trustee  in  bankruptcy. 

(Syllabus  by  the  0>urt.) 

Error  to  District  Conrt,  Douglas  County; 
Dickinson,  Judge. 

Application  by  the  state,  on  the  relation 
of  William  Hayden  and  others,  for  writ  of 
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mandamus  against  Richard  S.  Horton  ana 
others.  Judgment  for  defendants,  and  plaln- 
tifls  bring  error.    Reversed. 

Smyth  &  Smith,  for  plainttfTs  in  error. 
Richard  S.  Horton  and  Hamilton  &  Kaxwell. 
for  defendants  In  error. 

SEDGWICK,  J.  On  the  15th  day  of  July, 
1899,  a  writ  of  mandamus  was  Issued  by  the 
district  court  of  Douglas  county  against  the 
Greater  American  Exposition  and  certain  of- 
ficers and  agents  of  that  corporation,  on  the 
application  of  Hayden  Bros.,  commanding  the 
Greater  American  Exposition  to  "caoae  to  be 
issued  and  delivered  to  William  Hayden,  Ed- 
ward Hayden,  and  Joseph  Hayden,  partners 
doing  business  in  the  name  of  Hayden  Broi, 
forthwith,  an  unconditional  order  upon  the 
treasurer,  Frank  Mnrphey,  for  the  payment 
to  them  of  the  sum  of  ten  thousand  dollars, 
and  that  you,  W.  S.  Streeter,  auditor,  do 
forthwith  issue  to  William  Hayden,  Edward 
Hayden,  and  Joseph  Hayden  the  uncondi- 
tional warrant  and  order  of  the  Greater 
American  Exposition  upon  Its  treasurer. 
Frank  Murphey,  for  the  payment  to  the  said 
William  Hayden,  Edward  Hayden,  and  Jo- 
seph Hayden  of  the  sum  of  ten  thousand  dol- 
lars, and  that  you,  as  auditor  of  the  Greater 
American  Exposition,  forthwith  sign  and  ap- 
prove the  same,  and  forthwith  deliver  the 
said  warrant  so  drawn  in  the  said  amount 
to  Dudley  Smith,  secretary,  and  to  C.  J. 
Smythe,  chairman  of  the  executive  commit- 
tee, tor  their  signature,  and  that  you,  Dudley 
Smith,  secretary,  and  you,  C.  J.  Smytbe. 
chairman  of  the  executive  committee  of  the 
Greater  American  Exposition,  sign  the  said 
warrant  forthwith."  The  warrant  was  exe- 
cuted and  delivered,  and  the  money  paid 
thereon  to  Hayden  Bros,  accordingly.  After- 
wards the  Greater  American  Exi>ositlon  be- 
came bankrupt,  and  the  trustee  in  bankruptcy 
brought  proceedings  in  error  In  this  court 
to  review  the  Judgment  of  the  district  court 
in  allowing  the  writ  of  mandamus.  The 
Judgment  of  the  district  court  was  reversed 
by  this  court  (Horton  v.  State,  60  Neb.  701. 
84  N.  W.  87),  and  the  case  was  remanded 
to  the  district  court  for  further  proceedings. 
A  mandate  was  Issued  upon  the  Judgment 
of  this  court,  but,  before  the  mandate  was 
filed  in  the  district  court,  the  relators  asked 
the  district  court  to  dismiss  the  case,  which 
request  was  granted.  Afterwards  the.  man- 
date was  filed  in  the  district  court,  and  a 
motion  made  to  set  aside  the  order  dismis^:- 
Ing  the  case.  The  motion  was  sustained,  and 
the  order  made  requiring  the  relators  to  show 
cause  why  they  should  not  deliver  to  th" 
defendant  Horton,  trustee  In  bankruptcy  of 
the  estate  of  the  defendant  the  Greater 
American  Exposition,  the  sum  of  $10,000. 
The  relators  appeared  specially  and  objected 
to  the  Jurisdiction  of  the  court,  alleging  that 
the  case  had  been  dismissed  by  order  of  the 
court,  and  that  the  court  bad  no  Jurisdiction 
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to  reinstate  the  case.  This  objection  was  sus- 
tained by  tlie  district  court,  which  order  was 
reversed  by  this  court  upon  proceedings 
brought  for  that  purpose  (Horton  r.  State,  88 
N.  W.  146),  and  the  cause  was  remanded 
"for  further  proceedings  under  the  order  to 
show  cause  why  restitution  should  not  be 
adjudged."  Thereupon  the  relators  brought 
an  action  in  equity  in  the  same  court  re- 
straining the  respondents  from  proceeding 
further  upon  the  order  to  show  cause  until 
the  equities  of  their  defenses  could  be  ex- 
amined and  determined  by  the  court.  Upon 
proceedings  in  mandamus  brought  In  this 
court  for  that  purpose,  a  writ  was  awarded 
directing  the  district  court  to  vacate  its  in- 
junction and  proceed  under  the  mandate  of 
this  court  to  the  trial  upon  the  order  to  show 
cause  why  the  money  should  not  be  returned 
by  Hayden  Bros.  State  ex  rel.  Horton  v. 
Dickinson,  89  N.  W.  431.  Thereupon  the  re- 
lators filed  in  the  district  court  their  show- 
ing In  response  to  the  order  for  that  pur- 
pose, and,  on  the  issues  so  formed,  trial  was 
had,  which  resulted  in  an  order  upon  re- 
lators to  return  the  money  to  the  trustee 
in  bankruptcy.  The  case  Is  here  now  upon 
petition  In  error  to  review  this  order  of  the 
district  oonrt  In  Hler  v.  Anheuser-Busch 
Brewing  Association,  60  Neb.  320,  83  N.  W. 
77,  It  was  said  that,  '*upon  the  reversal  of  a 
Judgment  which  has  been  executed,  it  Is  the 
duty  of  the  court  to  compel  restitution." 
The  genera]  rule  of  law  so  announced  is  not 
questioned,  but  It  Is  contended  that  the  rule 
is  not  applicable  In  this  case,  for  several  rea- 
sons. 

It  Is  contended  that  Hayden  Bros,  did  not 
procure  this  money  by  their  proceedings  In 
mandamus,  which  were  afterwards  found  to 
be  erroneous  and  were  reversed.  "The  ex- 
position was  not  coerced.  In  any  sense,  either 
directly  or  Indirectly,  Into  Issuing  the  war- 
rant or  order  on  the  treasurer.  The  man- 
damus was  in  strict  harmony  with  the  will 
of  the  exposition,  not  against  it"  This  Is 
the  theory  of  Hayden  Bros,  upon  this  point, 
as  stated  in  their  brief. 

When  the  corporation  known  as  the  Great- 
er American  Exposition  was  organized,  Hay- 
den Bros,  subscribed  first  for  $S,000  of  the 
capital  stock,  and  afterwards,  in  July,  1880, 
they  subscribed  for  $10,000  more  of  the  cap- 
ital stock,  and  paid  the  cash  therefor.  Un- 
der the  articles  of  incorporation  of  the  com- 
pany, its  affairs  were  managed  by  a  board 
of  directors  consisting  of  twenty-five  mem- 
bers; and  this  board  of  directors  in  turn 
appointed  an  executive  committee  of  five  of 
its  members,  who,  under  the  direction  of  the 
board  of  directors,  had  Immediate  charge  of 
the  business  affairs  of  the  corporation.  The 
articles  of  incorporation  provided  that  this 
committee  should  consist  of  not  less  than 
three,  nor  more  than  seven,  and  "shall  have 
all  the  powers  of  the  board  of  directors  when 
said  board  Is  not  in  session."  On  the  8tb 
of  June  the  board  of  directors,  by  resolution. 


ordered  that  the  stock  subscription  books 
should  be  closed,  and  no  further  subscrip- 
tions received  after  July  1st  The  subscrip- 
tion of  Hayden  Bros,  for  the  $10,000  worth 
of  stock  was  made  on  the  3d  of  July.  Wheth- 
er the  order  of  the  board  closing  the  books 
was  overlooked  in  making  and  receiving  this 
subscription,  or  whether  it  was  disregarded 
on  account  of  its  supposed  invalidity  as  In 
confilct  with  the  by-laws  of  the  board  of  di- 
rectors, is  not  clear.  No  stodi  was  Issued  to 
Hayden  Bros,  upon  the  subscription,  but  the 
money  ($10,000)  was  received  by  the  oflJcers 
of  the  corporation  thereon. 

William  Hayden,  a  member  of  the  firm  of 
Hayden  Bros.,  was  also  one  of  the  execu- 
tive committee,  and  soon  afterwards,  at  a- 
meeting  of  the  committee  held  upon  the  ex- 
podtlon  grounds,  he  was  present  with  Mr. 
Smythe  and  Mr.  Kitchen,  two  others  of  the 
executive  committee,  thus  constituting  a  quo- 
rum; the  other  two  members,  although  no- 
tified of  the  meeting,  not  being  present  At 
this  meeting  Mr.  Hayden  asked  that  the  sub- 
scription of  Hayden  Bros,  be  canceled,  and 
that  the  $10,000  paid  thereon  be  returned. 
This  the  executive  committee  ordered  done 
by  resolution  for  tliat  purpose  duly  entered. 
Afterwards  the  board  of  directors  met  and 
appear  to  have  considered  the  action  of  the 
executive  commltiee  in  ordering  the  money 
returned  to  Hqyden  Bros.,  but  took  no  ac- 
tion thereon.  No  voucher  appears  to  have 
been  drawn  in  favor  of  Hayden  Bros,  to  re- 
turn this  B>oney,  and.  a  few  days  after  the 
claim  was  ordered  paid  by  the  executive  com- 
mittee, Hayden  Bros,  applied  to  the  district 
court  for  this  writ  of  mandamus  to  compel 
the  auditor  of  the  corporation  to  issue  the 
voucher  therefor.  This  application  appears 
to  have  been  based  upon  the  theory  that 
the  exposition  had  allowed  the  claim,  and 
bad  directed  the  auditor  to  draw  the  voucher, 
and  that  it  was  his  duty  to  do  so.  The  ap- 
plication for  the  writ  also  requested  that  the 
writ  run  against  the  exposition  and  against 
the  chairman  of  the  executive  committee  and 
against  the  secretary  of  the  corporation,  but 
it  does  not  appear  to  have  contained  any 
allegations  showing  any  neglect  of  duty  on 
their  part  or  that  there  was  any  necessity 
for  the  writ  so  far  as  they  were  concerned. 
On  the  other  hand,  it  alleges  that  the  ex- 
position company,  by  its  proper  officers,  had 
determined  that  the  money  ought  to  be  re- 
tiuned  to  Hayden  Bros.,  and  had  taken  prop- 
er action  in  that  regard  and  ordered  the 
money  returned;  but  one  Streeter,  the  au- 
ditor of  the  company,  refused  to  Issue  the 
necessary  warrant  or  voucher  therefor.  The 
writ  was  Issued  without  any  notice,  and  com- 
manded the  defendants  named  to  deliver  to 
Hayden  Bros,  an  unconditional  order  upon 
the  treasurer  for  the  payment  of  $10,000; 
and  immediately  after  the  service  of  the  writ 
the  voucher  was  delivered  to  Hayden  Bros., 
upon  which  the  money  was  obtained. 

There  seems  to  have  been  a  controversy 
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among  the  stockholders  and  others  interested 
In  the  management  of  the  exposition  as  to 
the  control  of  the  company.  Hayden  Bros, 
and  others,  who  had  been  prominently  Inter- 
ested in  the  enterprise  from  Its  inception, 
were  abont  this  time  displaced  by  other  par- 
ties In  the  control  of  the  executive  commit- 
tee; bat  there  seems  to  be  no  doubt  that 
the  committee,  as  constituted  up  to  this  time, 
was  fully  qualified,  with  authority  to  repre- 
sent the  corporation  in  the  absence  of  the 
board  of  directors,  and  to  bind  the  corpora- 
tion by  its  acts.  When  the  executive  com- 
mittee ordered  the  money  returned  to  Hay- 
den Bros.,  it  also,  in  the  same  order,  acted 
upon  a  claim  of  Mr.  Kitchen,  so  that  Mr. 
■Kitchen  and  Mr.  Hayden  were  both  person- 
ally directly  Interested  in  the  action  of  the 
committee.  There  was  no  more  than  a  quo- 
ram  of  the  committee  present  when  the  or- 
der was  made,  and  these  two  interested 
members  constituted  a  majority  of  that  quo- 
rum. This  fact  would  undoubtedly  have  jus- 
tified the  board  of  directors  In  refusing  to 
be  bound  by  such  action.  This  the  board  did 
not  do.  It  considered  and  disapproved  some 
of  the  actions  of  the  committee  taken  at  the 
same  time.  It  added  two  members  to  the 
executive  committee,  thus  changing  the  con- 
trol of  the  committee.  It  did  not  rescind  its 
order  forbidding  the  issue  of  stock,  or  make 
any  provision  for  tendering  the  stock  of  Hay- 
den Bros,  for  which  the  money  had  been  ad- 
vanced to  the  corporation.  It  did  not  then 
or  afterwards  express  any  disapproval  of  the 
action  of  the  committee  in  ordering  the  $10,- 
000  returned.  It  would  seem  clear  that  such 
of  the  acts  of  the  executive  committee  as 
were  not  afterwards  revoked  or  criticised  by 
the  proper  authorities  of  the  exposition 
should  be  considered  and  treated  as  the  acts 
of  the  exposition,  and  binding  upon  the  ex- 
position as  such.  When  Hayden  Bros,  sub- 
scribed for  the  $10,000  worth  of  additional 
stock  in  the  exposition,  there  was  nothing 
to  Indicate  any  change  In  the  management, 
or  that  the  stock  was  not  a  desirable  Invest- 
ment It  was  claimed  on  the  part  of  some 
that  the  subscription  books  for  the  stock  had 
been  closed,  and  that  the  subscription  of 
Hayden  Bros,  for  $10,000  additional  stock 
was  invalid.  It  appears  that  Hayden  Bros, 
accepted  this  view  and  consented  that  their 
subscription  be  canceled,  and  it  followed,  as 
a  matter  of  course,  that  their  money  which 
they  had  paid  for  their  stock  should  be  re- 
turned to  them.  This  the  aathoritles  of  the 
exposition  recognized,  and  ordered  the  money 
returned.  This  action  appears  to  be  binding 
upon  the  exposition,  and  that  no  proceedings 
by  mandamus  or  otherwise  were  necessary 
to  compel  the  exposition  company  to  recog- 
nize this  right  of  Hayden  Bros.  One  or  more 
subordinate  ofHcers  or  agents  of  the  exposi- 
tion, whose  signatures  were  deemed  neces^ 
sary  in  order  to  complete  the  transaction  in 
accordance  with  determination  of  the  expo- 
sition authorities,  refused  to  take  the  action 


deemed  necessary  to  that  end,  and  the  appli- 
cation for  the  writ  of  mandamus  was  virtual- 
ly at  the  instance  of  the  exposition  authori- 
ties as  well  as  Hayden  Bros. 

In  the  opinion  In  State  v.  Dickinson,  sopra, 
it  is  said:  "An  order  has  been  issued  in  the 
main  case  to  show  cause  why  the  plaintiffs 
in  that  action  should  not  be  adjudged  to 
make  restitution  of  the  moneys  received  by 
them  from  the  defendant  under  a  Jadgmeat 
in  their  favor  which  was  afterwards  reverseJ. 
It  has  been  decided  that  such  restitatlon  is  a 
matter  of  right,  and  does  not  depend  upon 
the  merits  of  the  controversy  between  the 
parties.  Whether  this  rule  of  law  is  unyield- 
ing and  without  exception,  we  need  not  here 
diBcaag  or  determine.  Certain  It  is  tbat  eq- 
uity follows  the  law,  and  cannot  be  resorted 
to  for  the  purpose  of  overturning  one  of  its 
well-settled  principles."  In  Gould  v.  McFall, 
118  Pa.  455,  12  AU.  336,  4  Am.  St.  Rep.  606^ 
it  was  said:  "Restitution  is  not  a  mere  right; 
It  Is  ex  gratia,  resting  in  the  exercise  of  a 
sound  discretion;  and  the  court  will  not  order 
it  where  the  Justice  of  the  case  does  not  call 
for  it,  nor  where  the  process  Is  set  aside  for 
a  mere  slip." 

By  the  opinion  of  this  court  last  referred 
to,  the  question  was  left  open;  and  it  was, 
of  course,  the  duty  of  the  trial  court  to  in- 
vestigate the  facts  of  the  case,  and  ascer- 
tain whether  it  was  a  case  in  which  resti- 
tution was  a  matter  of  right,  or  whether 
the  case  presented  an  exception  to  the  rule 
in  which  the  court,  in  the  exercise  of  a  sound 
discretion,  would  not  order  restitution.  Tliat 
this  was  the  theory  which  this  court  intend- 
ed  to  announce  is  made  manifest,  we  think, 
from  the  following  language  in  the  opinion: 
"However  this  may  be,  the  rights  of  all  par- 
ties in  interest,  it  appears  to  us,  ought  to 
and  can  be  adjudicated  in  the  one  action 
which  had  proceeded  to  the  point  where  in- 
terfered with  by  the  order  of  injunction 
which  is  now  the  subject  of  consideration. 
Counsel  are  in  error  in  their  position  ttiat, 
to  obtain  whatever  relief  their  clients  may 
be  entitled  to,  they  must  Invoke  the  aid  of 
a  court  of  equity  in  an  independent  action. 
We  are  altogether  satisfied  that,  under  onr 
Code  of  Procedure,  the  trial  court  is,  in  the 
trial  of  a  cause  or  any  branch  thereof,  em- 
powered and  authorized  to  administ^  to  the 
respective  parties  the  relief  to  which  they 
may  be  entitled, '  either  legal  or  equitable. 
Under  the  order  to  show  cause  why  restitu- 
tion should  not  be  adjudged  against  the  plain- 
tiffs or  relators  In  that  action,  tiiey  may. 
under  our  form  of  practice,  present  any  de- 
fense, legal  or  equitable,  which  they  may  be 
possessed  of;  and  the  court  will  award  the 
proper  relief,  as  Justified  by  the  pleadings 
and  the  evidence.  The  distinction  between 
actions  at  law  and  suits  in  equity  and  the 
forms  of  all  such  actions  are  abolished. 
•  •  •  It  Is  the  duty  of  the  respondent  to 
vacate  the  restraining  order,  and  thereby  give 
to  the  parties  an  opportunl^  to  proceed  In 
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the  main  case  In  accordance  with  the  man- 
date filed  therein."  The  necessity  and  pro- 
priety of  an  eqnltable  proceeding  to  deter- 
mine whether  a  retnm  of  the  money  ihonld 
be  ordered  waa  the  subject  of  dlscnsalon,  and 
the  language  qnoted  above  must  be  taken  as 
holding  that  any  reason,  legal  or  equitable, 
for  refoBlng  to  compel  a  return  of  the  money, 
might  be  shown  upon  the  order  to  show 
cause.  If  this  money  la  returned  to  the  trus- 
tee In  bankruptcy,  the  corporation  being 
shown  to  be  hopelessly  insolvent,  Hayden 
Bros.,  however  just  their  claim  may  be,  will 
be  unable  to  obtain  more  than  a  fraction  of 
the  money  so  paid  over,  and  to  procure  even 
that  they  will  have  no  remedy  in  the  courts 
of  this  state.  "The  national  courts  have  Ju- 
risdiction In  equity  in  the  absence  of  an  ade- 
quate remedy  at  law  in  those  courts.  The 
test  of  their  equitable  Jurisdiction  Is  the  ab- 
sence of  such  remedy  In  the  federal  courts. 
The  presence  or  absence  of  a  remedy  at  law 
in  the  state  conrts  Is  not  the  test  of  the  Ju- 
risdiction In  equity  of  the  federal  courts." 
National  Surety  Company  ▼.  State  Bank  of 
Hnmbolt,  120  Fed.  693,  66  C.  O.  A.  667,  61 
U  R.  A.  894. 

It  Is  not  claimed  Oat  Hayden  Bros,  are 
insolvent.  Surely  the  courts  of  this  state 
ought  not,  under  the  circumstances  of  this 
case,  to  place  this  money  in  the  hands  of  the 
trustee  In  bankruptcy,  and  to  remit  Hayden 
Bros,  to  so  manifestly  Inadequate  a  remedy 
In  the  federal  courts. 

Several  other  grounds  for  reversal  are 
urged  by  Hayden  Bros.,  some  of  which  ap- 
pear to  be  meritorious;  but.  In  view  of  the 
conclusion  already  reached,  further  diacus- 
lion  Is  unnecessary. 

The  order  complained  of  Is  reversed,  and 
the  cause  remanded,  with  instructions  to  dis- 
miss the  proceedings. 


WARD  V.  DAVIS. 
(Supreme  Court  of  Nebraska.    Nov.  18,  1003.) 

PLBADINO— AMBNDMBNT. 

I.  When,  in  the  course  of  a  trial,  objection  i» 
made  to  the  introduction  of  evidence  on  behalf 
of  the  defendant  on  the  ground  of  a  merely  for- 
mal defect  in  the  answer,  which  in  no  wise  af- 
fects the  substance,  it  Is  error  for  the  court  to 
deny  an  application  by  the  defendant  to  amend 
by  correcting  the  formal  defect,  and  to  deny 
him  the  right  to  introduce  testimony  in  his  de- 
(eoae  beoanse  of  such  defect. 

Commissioners'  Opinion.  Department  No. 
1.  Slrror  to  District  Court  Knox  County; 
Boyd,  Judge. 

"Not  to  be  ofBdally  reported." 

Action  by  Lnclnda  A.  Davis  against 
Charles  A.  Ward.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Beversed. 

W.  A.  Meserve,  for  plaintiff  In  error.  John 
A.  Hayes  and  L.  Draper,  for  defendant  In  er- 
ror. 

II.  Sm  PiMdIiis,  vol.  n,  Cnt  DIs.  I  T« 


AMEJS,  0.    This  case  was  submitted  vrltb- 
out  oral  argument,  and  upon  a  brief  by  the 
plalntlfl  in  error  alone.    The  action  was  be- 
gun In  county  court  to  recover  damages  for 
alleged  personal  Injuries.    There  Is  no  ques- 
tion as  to  the   sufficiency  of  the  petition. 
The    answer  was    In   the   following    form: 
"Comes  now  the  defendant  herein,  and.  for 
answer  to  the  petition  of  the  plaintiff,  de- 
nies   each    and    every    material    allegation 
therein  contained."    A  trial  was  had  in  the 
county  court  without  objection  to  the  answer 
as  putting  In  Issue  the  averments  of  the  pe- 
tition, and  resulted  In  favor  of  the  defend- 
ant.   The  plaintiff  appealed  to  the  district 
court,  where,  upon  repleading,  an  answer  In 
the  same  form  was  filed,  and  the  case  pro- 
ceeded to  trial.    After  the  Introduction  of 
the  plaintiff's  evidence,  the  defendant  offer- 
ed testimony  which  was  ruled  out  on  objec- 
I  tlon  by  the  plaintiff  that  the  answer  was  In- 
sufficient to  constitute  a  defense,  because  of 
I  the  use  of  the  word  "material."    An  appllca- 
!  tlon  by  the  defendant  to  amend  by  striking 
I  out  that  word,  and  an  offer  by  htm  to  prove 
I  that  the  answer  was  Identical  in  form  with 
I  that  upon  which  the  cause  was  tried  in  the 
I  county  court,  were  both  denied,  and  the  ac- 
I  tlon  proceeded  to  verdict  and  Judgment  for 
.  the  plaintiff  In  all  respects  as  though  the  de- 
I  fendant  bad  been  In  default  of  an  answer. 
I  The  defendant  prosecutes  error. 

The  objection  to  the  answer  goes  to  its 
form,  only,  rather  than  to  its  substance,  and 
in  other  jurlsdIctlonB  the  form  has  been  held 
to  be  sufficient  under  Identical  or  similar 
statutes.  Goodridge  v.  Union  P.  R.  Co.  (C. 
C.)  87  Fed.  182;  Ingle  v.  Jones,  43  Iowa, 
288;  Bailey  v.  Warren,  1  Or.  357.  But  It  la 
not  necessary  to  decide  that  question  now. 
The  proposed  amendment.  If  made,  would 
not  have  changed  the  substance  of  the  Is- 
sues, either  as  then  existing,  or  as  they 
were  framed  in  the  county  court;  and  It  has 
been  held  by  this  court  that  so  long  as  the 
substance  is  not  varied,  a  change  In  form  la 
not  a  departure.  First  National  Bank  of 
Greenwood  v.  Wilbem,  96  N.  W.  12.  We 
think,  therefore,  that  the  court  erred  In  de- 
nying the  application  to  amend,  and  depriv- 
ing the  defendant  of  the  right  to  Introduce 
evidence. 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  reversed,  and  a  new 
trial  granted. 

HASTINGS  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause,  it  Is  ordered  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  farther  proceedings 
according  to  law. 
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NORBURY  «t  al.  t.  HARPER  et  mL 

(Sapreme  Court  of  Nebraska.     Not.  18,  1903.) 

FBTITION    IN    ERROR— NEW    TRIAL.— HOMB- 
STBA.D—MORTGAQB— EXCEPTIONS. 

1.  In  order  to  obtain  a  review  by  petition  in 
error  to  tliis  court  of  errors  occurring  during 
the  progress  of  a  trial  io'  tlie  district  court,  a 
motion  for  a  new  trial  must  be  filed  and  over- 
mled. 

2.  A  mortgage  executed  on  a  homestead  by 
one  acting  under  a  power  of  attorney  which 
has  been  signed  only  by  the  husbnnd  is  Toid, 
as  being  an  attempt  to  incumber  the  homestead 
without  the  joint  signature  and  acknowledg- 
ment of  husband  and  wife  to  the  instrument. 

8.  A  party  is  not  in  a  position  to  complain 
of  a  ruling  of  the  trial  court  requiring  certain 
defendants  to  file  answers  instanter  as  of  date 
when  the  judgment  was  rendered,  when  no  ex- 
ception is  taken  to  such  ruling,  and  it  Is  made 
in  response  to  a  motion,  filed  many  months  aft- 
er the  rendition  of  the  judgmeut,  asking  that  \ 
■nch  parties  be  required  to  answer. 

4.  A.  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  properly  ovor- 
niled  where  it  appears  that  the  facts  offered 
In  support  of  the  motion  are  only  cumulative,  or 
relate  to  matters  already  established. 

5.  Evidence  examined,  and  hM  sufficient  t* 
support  the  judgment. 

(Syllabus  by  the  Court.) 

CommlsEioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Caster  County: 
Sulliyan,  Judge. 

Action  by  Thomas  Norbury  against  Mai7 
Harper  and  others.  Judgment  for  defend- 
ants, and  plaintiff  and  the  Seven  Valleys 
Bank   bring   error.     Affirmed. 

R.  A.  Moore,  R.  E.  Brega,  and  J.  R.  Dean, 
for  plaintiffs  In  error.  Charles  Holcomb  and 
J.  B.  Smith,  for  defendants  In  error. 

KIRKPATRICK,  C.  This  Is  a  proceed- 
ing in  error  prosecuted  from  a  Judgment  of 
the  district  court  of  Custer  county.  It  Is 
disclosed  by  the  record  that  up  to  the  6th 
day  of  July,  1894,  Bloomer  Harper,  with  his 
wife  and  children,  resided  upon  a  govern- 
ment homestead  In  Custer  county;  that 
some  days  prior  to  that  time  he  had  made 
final  proof,  showing  compliance  with  the 
homestead  laws  of  the  United  States,  be- 
fore the  county  Judge  of  Custer  county, 
which  In  due  time  was  forwarded  to  the 
land  office  In  North  Platte.  On  July  5th  a 
final  receipt  was  issued  for  the  land,  and  on 
October  23d  of  the  same  year  a  patent  was 
issued.  On  July  6,  1894,  Bloomer  Harper, 
with  bis  wife  and  children,  left  their  home- 
stead, apparently  with  the  Intention  of  re- 
turning, and  removed  to  Indiana,  where  they 
had  formerly  resided,  and  where  Bloomer 
Harper,  the  husband,  on  February  17,  1896, 
died.  It  Is  further  disclosed  by  the  record 
that,  at  the  time  Bloomer  Harper  made  final 
proof  on  his  homestead,  he  was  indebted  to 
various  persons  In  Custer  county  In  sums  ag- 
gregating more  than  $400.  For  the  purpose 
of  securing  these  creditors,  among  whom 
was   the   Seven   Valleys   Bank,   plaintiff   in 

T  2.  See  Homestead,  vol.  2S,  Cent  Dig.  I  KM. 


error,  be  went  to  the  bank  on  July  Ist,  and 
executed  to  Thomas  Norbury,  plalntUt  in 
error,  a  power  of  attorney,  empowering  him 
to  pay  his  debts,  and.  If  necessary,  to  mort- 
gage or  sell  the  farm  from  which  be  was 
about  to  remove.  On  July  3d,  and  two 
days  before  Harper  removed  from  the  home- 
stead, Norbury,  assuming  to  act  under  the 
power  of  attorney  mentioned,  executed  and 
delivered  to  the  Seven  Valleys  Bank,  of 
which  he  was  the  managing  officer,  a  note 
In  the  sum  of  $323.62,  and  also  a  mortgage 
securing  the  same  upon  the  land  Involved 
in  this  controversy,  both  of  which  he  ex- 
ecuted in  the  name  of  Bloomer  Harper,  by 
himself  as  attorney  in 'fact.  It  is  disclosed 
that  at  that  time  Harper  was  Indebted  to 
the  bank,  and  that  the  bank  had  advanced 
to  others  of  his  creditors  something  over 
$200,  and  this  mortgage  and  note  were  ex- 
ecuted to  Indemnify  it  for  such  advances. 
This  so-called  power  of  attorney  delivered 
by  Harper  to  Norbury  was  signed  by  Harper 
on  July  1,  1894.  It  was  not  acknowledged, 
but  was  sworn  to  before  a  notary  public; 
tlie  notary  attaching  to  his  certificate  a  Jurat 
showing  that  Harper  was  duly  sworn  to  the 
Instrument  Some  time  before  November  28, 
1894.  Norbury  became  dissatisfied  with  the 
so-called  power  of  attorney,  and  prepared 
and  forwarded  to  Bloomer  Harper,  In  the 
state  of  Indiana,  a  second  power  of  attorney, 
which  was  signed  by  Bloomer  Harper  and 
Mary  M.  Harper,  his  wife,  and  was  duly 
acknowledged  before  a  notary  public.  This 
second  power  of  attorney  was  in  terms  snh- 
stantially  like  the  first  The  record  shows 
that  afterwards  Mrs.  Harper  executed  and 
caused  to  be  recorded  In  Caster  county  a 
revocation  of  this  power  of  attorney.  It 
seems  that  Norbury  took  immediate  posses- 
sion of  the  farm,  rented  It  and  collected  the 
rents,  and,  so  far  as  disclosed  by  the  record. 
Is  still  in  possession.  It  Is  disclosed  that  on 
August  25.  1900,  Thomas  Norbury  filed  his 
petition  in  the  county  court  of  Ouster  coun- 
ty, asking  to  be  appointed  administrator  of 
the  estate  of  Bloomer  Harper.  Such  pro- 
ceedings were  thereafter  had  that  on  Octo- 
ber 24,  1900,  he  was  duly  appointed  adminis- 
trator, and  qualified  as  sacb,  proceeding  to 
administer  the  estate.  Certain  claims  in  due 
course  were  filed  against  the  estate,  and  al- 
lowed by  the  county  court  On  February  9, 
1900,  Norbury,  claiming  to  act  under  his 
power  of  attorney,  executed  a  warranty 
deed  for  the  premises  to  one  William  Tyson, 
who  was  also  an  officer  of  the  Seven  Valleys 
Bank;  and  on  December  1,  1899,  It  appears 
that  Mary  Harper  executed  a  quitclaim  deed 
to  William  A.  Mendenhall  of  all  of  her  in- 
terest In  the  premises,  and  thereafter,  on 
December  19,  1900,  Mendenhall  reconveyed 
by  quitclaim  deed  to  Mary  M.  Harper.  It  is 
disclosed  that  all  of  the  last  three  mentioned 
deeds  were  wholly  without  consideration. 
On  May  23,  1901,  Norbury  filed  In  the  dis- 
trict court  of  Custer  county,  as  admlnlstra- 
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tor,  a  petition  for  license  to  seU  real  estate 
uf  Bloomer  Harper  for  the  payment  of  debts 
against  the  estate.    Due  notice  of  the  appli- 
cation waa  given  to  Mary  Harper  and  ber 
children  by  personal  service  In  Indiana.    At 
the  time  fixed  by  the  coort  to  show  cause 
why  the  license  should  not  Issue,  Mary  Har^ 
per  appeared  by  attorney,  and  the  children 
by  guardian  ad   litem,  and   answers  were 
filed,  consisting  of  general  denials,  and  also 
pleading  that  no  valid  claims  had  been  al- 
lowed against  the  estate;  that  the  land  was 
a  government  homestead,  and  that  the  debts 
mentioned.  If  any  existed,  were  contracted 
prior  to  the  time  of  making  proof;  and  that 
for  that  reason  the  land  was  not  liable  for 
the  debts    mentioned   in    the   petition.    To 
these  answers  the  administrator  filed  replies. 
When  the  cause  came  on  for  trial,  the  Seven 
Valleys   Bank  applied  tor  permission  to  be 
made  a  party  defendant,  and  to  be  allowed 
to  file  a  cross-petition,  setting  up  its  mort- 
gage which  Norbury  had  executed  to  It  as 
attorney  In  fact  for  Harper.    This  applica- 
tion was  granted,  and  Tyson,  to  whom  the 
warranty  deed  bad  been  executed  by  Nor- 
bury, was  also  made  a  party  defendant  on 
tils  own  motion.    The  bank  filed  its  answer 
and  cross-petition,  setting  np  Its  mortgage 
and  praying  a  fweclosure.    The  widow  and 
children   were  given  permission  to  file  an- 
swers Instanter,  and  the  cause  was  tried  to 
the  court,  resulting  In  a  finding  generally  In 
favor  of  the  widow  and  heirs,  denying  the 
petition  of  the  administrator  to  sell,  and  ad- 
judging that  the  bank  had .  no  valid  mort- 
gage on  the  land  In  controversy;    that  the 
land  was  a  government  homestead,  and  that 
the  debts  were  contracted  before  the  final 
proof  was  made;   that  the  land  was  not  lia- 
ble for  the  payment  of  the  debts;   the  deed 
to  Tyson  being  by  the  decree  canceled.    This 
Jndgment  was  entered  by  the  district  court 
of  Custer  county  on  June  7tb,  and  on  the 
12th  day  of  the  same  month   Norbury  en- 
tered Into  an  undertaking  superseding  this 
Ji^gment,  which  was  duly  approved  by  the 
clerk.     Subsequently,    and    on   October  8th, 
Korbury  and  the  bank  filed  a  motion  asking 
permission  to  open  up  the  Judgment  and  In- 
troduce further  evidence.    On  October  11th 
the  bank  filed  a  motion  to  modify  the  Judg- 
ment, and  on  the  same  day  filed  a  motion 
(or  a  new  trial,  upon  many  grounds  alleged, 
among  which  was  that  of  newly  discovered 
evidence    This   motion   was   supported    by 
the  affidavits  of  several  persons  setting  out 
the  alleged  newly  discovered  evidence,  and 
pnrportlng  to  show  diligence  and  Inability  to 
procure   the   evidence    at   an    earlier   date. 
These  various  motions  all  came  on  for  hear- 
ing on  October  11th,  and  were  each  over^ 
rnled.    The  cause  is  brought  to  this  court 
by  petition  In  error. 

Fivm  an  examination  of  the  record.  It  Is 
disclosed  that  Norbury  never  filed  a  motion 
for  a  new  trial,  and  from  the  evidence  in  the 
record  It  Is  quite  apparent  that  the  trial 


court  committed  no  error  In  refusing  to  issue 
a  license  to  sell  the  real  estate  In  question. 
It  follows  that  this  branch  of  the  cajse  re- 
quires no  further  consideration. 

The  principal  error  complained  of  la  that 
the  trial  court  should  have  decreed  a  foreclo- 
sure of  the  mortgage  held  by  the  Seven  Val- 
leys Bank.  We  are  unable  to  find  merit  In 
this  contention.  In  the  first  place,  it  would 
seem  to  be  clear  that  the  bank  was  Improp- 
erly allowed  to  Intervene  in  tbe  case  upon 
Its  ovim  application.  Whether  tbe  court  had 
Jurisdiction  to  determine  the  rights  of  the 
mortgagee  In  this  case  may  well  be  doubted, 
but  as  that  question  Is  not  raised,  and  all 
tbe  parties  seem  to  have  pleaded  to  the  mer- 
its, and  acquiesced  in  the  trial  of  the  mat- 
ter, it,  will  be  considered  upon  its  merits  in 
this  court.  It  is  claimed  by  the  bank  that 
at  the  time  the  trial  was  actually  had  in  the 
district  court,  on  June  7,  1902,  no  answers 
were  on  file  by  tbe  wife  or  any  of  the  chil- 
dren as  against  its  cross-petition,  and  that  it 
was  for  that  reason  entitled  to  a  default 
This  contention  seems  to  be  without  merit 
On  October  lltb  following,  the  bank  applied 
to  tbe  district  court  for  an  order  requiring 
tbe  widow  and  minor  children  to  file  answers 
to  its  cross-petition.  This  motion  was  sus- 
tained, and  the  answers  were  ordered  filed 
as  of  date  June  7, 1902.  No  exception  by  the 
bank  was  taken  to  this  action  of  the  trial 
court  and  it  Is  a  familiar  mle  that  .a  party 
cannot  predicate  error  upon  a  ruling  of  the 
court  which  be  was  instrumental  in  procur- 
ing. 

Again,  it  is  contended  that  in  any  event 
the  mortgage  was  a  valid  and  subsisting  Hen, 
as  shown  by  the  pleadings  and  evidence,  and 
that  the  trial  court  erred  in  finding  that  It 
was  invalid  and  created  no  Hen.  This  con- 
tention also  seems  to  be  without  foundation. 
Tbe  agreed  statement  of  facts  filed  in  the 
case,  as  weU  as  tbe  other  evidence,  discloses 
that,  at  the  time  the  first  power  of  attorney 
was  executed  and  sworn  to.  Bloomer  Harper 
and  his  wife  and  children  were  living  upon 
tbe  land,  not  only  as  a  government  home- 
stead, but  as  a  homestead  recognized  by  the 
laws  of  this  state.  It  follows,  therefore,  that 
even  if  Bloomer  Harper  had  properly  ac- 
knowledged this  so-called  power  of  attorney 
first  executed,  it  would  have  been  absolutely 
void,  as  an  attempt  on  his  part  to  convey  or 
Incumber  tbe  homestead  without  the  signa- 
ture and  acknowledgment  of  bis  wife  to  the 
instrument  Assuming  to  act  nnder  this  pow- 
er of  attorney,  the  mortgage  In  suit  was  ex- 
ecuted by  Norbury  to  the  bank,  of  which  he 
was  a  stockholder,  as  well  as  the  principal 
owner  and  managing  oflleer.  The  mortgage 
so  executed  was  beyond  question  absolutely 
void,  and  the  execution  of  another  power  of 
attorney  many  months  subsequent  thereto 
could  not  have  the  effect  of  validating  tbe 
mortgage,  or  make  it  a  Hen  upon  the  land. 

Again,  it  may  be  said  that  the  motion  for 
a  new  trial  does  not  set  up  any  matters 
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which  may  be  properly  regarded  as  newly  dis- 
covered BTldence.  It  contains  nothing  that 
was  not  apparently  known  at  the  time  of  the 
trial,  and  the  evidence  suggested  seems  to  b« 
either  wholly  Immaterial  or  cumulative,  or 
already  covered  In  the  stipulation.  No  valid 
reason  is  suggested  why  this  evidence  was 
not  offered  at  the  time  of  the  trial.  The  bank 
was  allowed  to  intervene  In  the  case  at  the 
time  when  the  case  was  actually  being  tried, 
and,  in  view  of  the  fact  that  its  rights  would 
have  been  fully  protected  without  interven- 
tion by  it  at  the  trial,  it  \b  scarcely  in  a  posi- 
tion to  complain,  many  months  after  the  de- 
termination of  the  cause,  and  after  an  ad- 
verse ruling,  that  it  was  not  then  ready  for 
trial. 

Upon  a  view  of  the  entire  record,  we  are 
satisfied  that  justice  has  been  done,  and  that 
the  Judgment  should  be  affirmed.  It  la  rec- 
ommended that  the  same  be  done. 

DUFFIB,  a,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  affirmed. 


Mcdonald  t.  union  pacific  railway 

CO. 

(Supreme  Court  of  Nebraska.    Nov.  18,  1903.) 

FUBUO  LANDS-CONVBTANCB-^TORISDICTION 
OF    STATB   COURTS. 
1.  The  courts  of  this  state  are  without  juris- 
diction to  compel  the  conveyance  of  lands,  sub- 
ject to  entry  and  settlement  under  the  home- 
stead laws  of  the  United  States,  to  a  person 
who  has  been  denied  the  privilege  of  making 
such  entry  and  settlement  by  the  officials  of  the 
United  States  Land  Department. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
1. '  Appeal  from  District  Court,  Buffalo 
County;  Sullivan,  Judge. 

Action  by  Henry  8.  McDonald  against  the 
Union  Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  action  dismissed. 

Byron  O.  Burbank,  for  appellant  W.  B. 
Eelley,  John  N.  Baldwin,  and  Edson  Rich, 
for  respondent 

AMES,  O.  This  action  was  began  In  the 
district  court  of  Buffalo  county  on  the  10th 
day  of  November,  1899.  The  petition  alleges: 
That  the  defendant  is  the  successor  in  in- 
terest and  In  title  of  "The  Union  Pacific 
Railroad  Company,"  created  by  act  of  Con- 
gress of  July  1,  1862,  c.  120,  12  Stat  492, 
entitled  "An  act  to  aid  in  the  construction  of 
a  railroad  and  telegraph  line  from  the  Mis- 
souri river  to  the  Pacific  Ocean,  and  to  se- 
cure to  the  government  the  use  of  the  same 
for  postal,  military  and  other  purposes." 
That  this  act  contains  the  following  grant 
expressed  by  section  3  thereof,  to  wit:  "Sec. 
8.  And  be  It  further  enacted,  that  there  be 


and  is  hereby  granted  to  the  said  com 
for  the  purpose  of  aiding  in  the  constn 
of  said  railroad  and  telegraph  Une,  a 
secure  the  safe  and  speedy  transiiortatl 
the  mails,  munitions  of  war,  and  ] 
stores  thereon,  every  alternate  Becti< 
public  land,  designated  by  odd  nnmbe 
the  amount  of  five  alternate  section; 
mile  on  each  side  of  said  railroad  on  tb 
thereof,  and  within  the  limits  of  ten 
on  each  side  of  said  roads,  not  sold,  rem 
or  otherwise  disposed  of  by  the  C 
States,  and  to  which  a  pre-emption  or  1 
stead  claim  may  not  have  attached,  a 
time  the  line  of  said  road  is  definitely 
Provided:  that  all  mineral  lands  sbi 
excepted  from  the  operation  of  this  act 
where  the  same  shall  contain  tlmbei 
tlmbw  thereon  is  hereby  granted  to 
company.  And  all  such  lands,  so  grant 
this  section,  which  shall  not  be  sold  o 
posed  of  by  said  company  within  three 
after  the  entire  road  shall  have  been 
pleted,  shall  be  subject  to  settlemenf 
pre-emption,  like  other  lands,  at  a  prlc 
exceeding  one  dollar  and  twenty-five 
per  acre  to  be  paid  to  said  company." 
among  the  lands  covered  by  said  grs 
the  northwest  quarter  of  section  17  tn 
ship  9  north,  of  range  17  west  of  tlie 
principal  meridian  in  said  Buffalo  c< 
in  this  state,  and  that  on  the  3d  di 
March,  1899,  more  than  three  years 
elapsed  after  the  entire  completion  of 
railroad,  during  which  said  quarter  si 
had  remained  unsold  and  undisposed  < 
said  railroad  company,  its  successors  < 
signs.  That  on  said  last-named  daj 
plaintiff,  being  a  citizen  of  the  United  S 
had  tendered  to  the  register  of  the  E 
States  Land  Office  for  the  district  In  i 
said  quarter  section  lies  an  applicatii 
enter  said  lands  and  settle  upon  them 
homestead  undo:  the  public  land  lav 
the  United  States,  and  had  accompanlec 
tender  with  a  tender  to  said  register  of 
and  the  fees  required  by  law,  and  by 
with  him  affidavits  in  compliance  wltl 
tions  2289  and  2280,  of  the  Revised  Sts 
of  the  United  States  as  amended  [U.  S.  C 
St  1901,  pp.  138S,  1389],  but  that  said 
ter  rejected  said  tenders  and  refused  tc 
mlt  the  plaintiff  to  make  said  entry  an( 
tiement,  of  all  of  which  drcumstancec 
proceedings  the  defendant  liad  due  and 
ten  notice  before  it  became  a  purchas 
or  Interested  In  said  lands;  and  that  oi 
said  3d  day  of  March  the  plaintiff  alsc 
dered  to  the  defendant  the  sum  of  $3 
money,  and  demanded  from  it  leave  to 
said  lands  as  a  homestead,  and  demani 
conveyance  of  them  to  himself,  both  of  1 
demands  the  defendant  refused;  but 
said  tender  had  ever  since  that  time 
maintained  and  kept  good.  The  pe 
concludes  with  a  prayer  that  the  defei 
be  decreed  to  accept  said  tender  and  to 
vey  the  title  to  said  quarts  section  t 
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plaintiff,  and  to  permit  the  plaintiff  to  enter 
into  possession  of  the  same,  and  for  general 
relief.  A  demurrer  to  the  petition  was  over- 
ruled, and,  after  isanes  had  been  Joined  by 
answer,  a  trial  ensued,  resulting  In  a  Judg- 
ment for  the  plaintiff,  to  reverse  which  this 
proceeding  is  prosecuted. 

The  plaintiff  cannot  claim  and  does  not 
claim  that  the  evidence  affords  him  a  better 
title  to  relief  than  does  his  pleading.  Does 
the  petition  state  facts  constituting  a  cause 
of  action  within  the  Jurisdiction  of  the  dis- 
trict court  or  of  this  court?  An  answer  to 
this  question  excludes  from  consideration  the 
contention  of  the  defendant,  based  upon  an 
interpretation  of  the  legal  effect  of  various 
transactions  respecting  the  granted  lands,  as 
affected  by  the  above-mentioned  act  of  Con- 
gress incorporating  the  Union  Pacific  Rail- 
road Company,  according  to  -which  it  is 
claimed  that  the  quarter  section  In  contro- 
versy had  been  lawfully  disposed  of  prior  to 
the  3d  day  of  March,  1899,  and  within  three 
years  after  the  entire  completion  of  the  road. 
Section  4  of  the  act  of  Congress  of  March 
3,  1801,  C.  661,  26  Stat.  1007  [U.  8.  Oomp. 
St.  1901,  p.  1381],  entitled  "An  act  to  repeal 
timber  culture  laws  and  for  other  purposes," 
enacts  as  follows:  "That  chapter  four  of 
title  thirty-two,  excepting  sections  twenty- 
two  hundred  and  seventy-flve,  twenty-two 
hundred  and  seventy-six,  and  twenty-two 
hundred  and  eighty-six  of  the  Revised  Stat- 
utes of  the  United  States,  and  all  other  laws 
allowing  pre-emption  of  the  public  lands  of 
the  United  States,  are  hereby  repealed."  We 
think  It  is  quite  clear  that  this  le  a  repeal 
of  section  2301  in  chapter  5  of  the  Revised 
Statutes  [U.  S.  Oomp.  St.  1901,  p.  1406], 
whicb  was  Intended  to  extend  to  persons 
having  homestead  entries  the  privileges  of 
pre-emption  as  respected  lands  upon  which 
they  had  made  settlements,  which  were  ex- 
tended to  other  persons  by  the  preceding 
chapter.  In  other  words,  it  is  our  opinion 
that  as  respects  pubUc  lands  concerning 
which  there  has  been  no  especial  grant  or 
legislation,  there  Is,  and  has  been  since  the 
passage  of  the  act  of  March  3,  1891,  no  priv- 
ilege of  pre-emption,  and  that  as  to  such 
lands  It  Is  the  Intention  of  Congress  that  they 
shall  be  acquired  by  individuals  only  by  con- 
tinuous occupation  and  cultivation  pursuant 
to  the  statutes  relative  to  homestead  settle- 
ments. Now,  the  most  tliat  can  be  claimed 
as  tending  to  support  the  plalntlfTs  conten- 
tion is  that  the  quarter  section  of  land  in 
question,  not  having  been  lawfully  disposed 
of  by  the  railroad  company  or  its  snccessora. 
Is,  as  to  everybody  except  the  latter,  to  be 
regarded  as  -Uiough  It  had  at  all  times  re- 
mained and  is  now  a  part  of  the  public  do- 
main; that  is  to  say.  In  such  view  of  the 
matter,  title  to  the  land  can  be  acquired  only 
through  the  operation  of  the  homestead  laws 
of  the  United  States  by  continuous  occupa- 
tion and  cultivation  for  a  period  of  not  less 
'ban  five  years,  and  without  the  privilege  of 


"commutation"  by  the  payment  of  money 
within  that  period.  Whether,  as  a  conse- 
quence of  the  withdrawal  of  this  privilege, 
or  of  the  abolition  of  lite  right  of  original 
pre-emption,  the  railroad  company  and  its 
successors  have  been  unjustly  deprived  of 
the  purchase  price  of  $1.25  per  acre  guaran- 
tied by  the  act  of  18C2,  or  whether  the  fed- 
eral government  will  be  liable  to  it  or  them 
for  this  price  of  so  much  of  said  lands  as 
shall  be  appropriated  by  homestead  settle- 
ment Is  a  question  with  which.  In  the  cir- 
cumstances of  this  case,  at  least,  the  plain- 
tiff has  no  concern.  It  is  manifest  that  nei- 
ther the  present  defendant  nor  either  of  its 
predecessors  in  interest  has  -or  has  had  any 
right,  power,  or  authority  to  administer  the 
public  land  laws  of  the  United  States;  and 
the  most  that  can  be  said  with  respect  to  the 
proviso  in  section  8  of  the  act  of  1862,  c. 
120,  12  Stat  492,  is  that  in  the  contingency 
alleged  to  have  arisen.  It  reserved  the  tract 
in  controversy  for  acquisition  under  said 
laws.  That  before  the  acquisition  of  a  vest- 
ed right  in  public  lands  under  such  laws  It  is 
competent  for  Congress  to  withdraw  them 
from  entry  is  a  proposition'  so  nearly  self- 
evident  as  scarcely  to  require  authority  for 
its  support  although  It  has  been  repeatedly 
so  decided  by  the  Supreme  Court  of  the 
United  States.  Hot  Springs  Cases,  92  U.  S. 
698.  28  L.  Bq.  690;  Frisbie  v.  Whitney,  9 
WaU.  187,  18  L.  Bd.  668;  Yoeemite  Valley 
Case,  16  WaU.  77,  21  L.  Bd.  82.  Not  until 
the  legal  title  has  passed  from  the  United 
States  will  the  courts  inquire  Into  the  cir- 
cumstances preceding  or  attending  the  trans- 
fer for  the  purpose  of  deciding  which  of  two 
or  more  conflicting  claimants  has  the  supe- 
rior equity.  Shepley  v.  Cowan,  91  U.  S.  330. 
28  L.  Bd.  424;  Johnson  v.  Towsley,  13  Wall. 
87,  20  L.  Ed.  485;  Rector  v.  Gibbon,  111  U. 
S.  290,  4  Sup.  Ct  605,  28  Ll  Bd.  427. 

It  is  our  opinion  that  the  above-mentioned 
reservation  in  the  proviso  of  section  3  of  the 
act  of  1862,  c.  120,  12  Stat  492,  had  sole 
reference  to  the  purchase  of  public  lands  by 
pre-emption,  and  that  it  was,  therefore,  as 
respects  the  privileges  of  the  public  and  of 
citizens,  wholly  repealed  by  the  act  of  March 
8,  1891,  c.  661,  26  Stat  1097  [U.  S.  Comp. 
St  1901,  p.  1881],  but  for  the  purpose  of  re- 
stricting the  discussion  to  as  narrow  limits 
as  possible  we  have  preferred  to  treat  It  as 
does  the  plaintiff,  as  Including  the  privilege 
of  settlement  and  acquisition  under  the  home- 
stead laws.  As  already  said.  It  Is  quite  clear 
that  the  defendant  has  no  duty  to  perform 
and  no  authority  to  exercise  under  these  lat- 
ter laws,  the  administration  of  which  Is  com- 
mitted solely  to  a  governmental  department 
created  by  Congress.  Hence,  when  the  plain- 
tiff tendered  his  money  to  the  defendant,  and 
demanded  from  It  a  conveyance  of  the  land 
in  controversy,  he  required  of  the  latter  an 
act  which  it  was  not  only  under  no  obligation 
to  perform,  but  the  doing  of  which,  if  the 
lands  are  open  to  entry  under  the  laws  of 
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Congress,  would  bare  conferred  no  title  or 
right  of  poBsesslon  upon  the  plaintiff.  By 
upboldlng  tbe  plaintiff's  claim,  tbe  courts 
would,  In  practical  effect,  assume  tbe  admin- 
istration of  the  public  land  laws,  or  at  least 
tbe  supervision  of  the  administration  of 
those  laws  by  the  Department  of  the  Interior 
of  the  United  States— a  thing  which  even 
the  federal  courts  are  confessedly  without 
Jurisdiction  to  do. 

The  plaintiff  seeks  to  erade  tbe  force  of 
tbe  decisions  of  the  Supreme  Court  of  the 
United  States  last  above  cited  by  the  con- 
tention that  the  title  to  the  lands  has  passed 
from  the  United  States  to  the  defendant,  but 
that  the  latter  holds  that  title  in  trust,  and 
that  to  deal  with  trusts  and  enforce  their 
execution  is  among  tbe  well-known  beads  of 
equity  Jurisprudence.  We  do  not  think  that 
this  proposition  advantages  the  plaintiff.  If 
It  be  conceded — but  this  is  a  matter  we  are 
not  called  upon  to  decide— that  the  defendant 
does  hold  tbe  title  in  trust,  the  plaintiff,  as 
an  individual,  is  not,  but  the  government 
and  people  of  the  United  States  in  their 
collective  and  corporate  capacity  iare,  bene- 
ficially Interested  therein,  and  the  nature 
of  it  Is  to  permit  the  legal  title  to  the  lands 
to  be  acquired  through  the  operation  of  the 
public  land  laws  under  tbe  administration 
of  the  Land  Department  of  the  United 
States.  In  tbe  execution  of  such  a  trust  the 
defendant  has  no  active  duty  to  perform,  and 
no  right  or  authority  to  intermeddle,  and 
the  consummation  thereof  it  is  powerless  to 
defeat  or  obstruct.  The  plaintiff  has  ac- 
quired no  possession  or  right  of  possession 
of  the  tract  in  question,  nor,  if  tbe  lands 
are  open  to  public  entry,  can  the  defendant 
confer  any  upon  him.  A  conveyance  to  him 
by  the  defendant  voluntarily,  or  under  the 
coercion  of  a  decree  of  this  court,  would.  If 
the  plaintiffs  major  premise  is  true,  leave 
the  lands  In  dispute  still  subject  to  entry 
and  settlement  under  tbe  homestead  law, 
and  would  confer  no  prior  or  superior  right 
to  the  exOTclse  of  the  homestead  privilege 
upon  him.  This  Is  no  more  than  applying  to 
the  contention  of  the  plaintiff  the  identical 
argument  which  he  urges  against  the  de- 
fendant He  says.  In  effect,  that  the  de- 
fendant, as  a  purchaser  at  a  mortgage  fore- 
closure sale,  is  a  grantee  of  the  Union  Pa- 
cific Railroad  Company,  the  donee  of  the 
lands,  and  acquired  the  latter  with  knowl- 
edge of,  and  subject  to,  the  trust,  and  that, 
notwithstanding  tbe  conveyance,  they  are 
still  subject  to  entry  and  settlement  under 
the  homestead  laws  of  the  United  States. 
If  this  contention  is  true,  tbe  proposition  is 
self-evident  that,  if  the  defendant  should 
convey  them,  or  if  they  should  be  conveyed 
by  Judicial  decree  to  the  plaintiff,  he  having 
like  knowledge,  their  legal  status  would  re- 
main unchanged  beyond  the  unimportant 
I'act  of  the  substitution  of  one  trustee  for  an- 
other. If  the  plaintiff  has  been  wrongfully 
denied  the  right  of  entry  and  settlement  by 


the  Register  of  the  Land  Office,  or  tJ 
fendant,  the  courts  of  this  state  are  ] 
less  to  aid  him. 

The  foregoing  views  having  obi 
themselves  upon  us  in  tbe  course  of  th 
sideratlon  of  the  record  and  anthoritiefl 
out  having  been  urged,  or  so  much  a 
gested,  by  counsel  either  by  brief  o 
argniment  the  court,  upon  being  Inf 
of  that  fact,  ordered  a  rehearing,  at 
they  were  fully  and  exhaustively  disc 
Tbe  reargument  served  only  to  confli 
of  us  in  our  preconceived  ideas.  Wb 
other  opinions  may  be  entertained  oonc 
tbe  construction  and  effect  of  the  sei 
acts  of  Congress  affecting  the  lands  1 
troversy.  It  Is  clear  beyond  dispute  tl 
there  remains  any  condition,  restrict! 
limitation  upon  the  title  or  right  of  d 
tion  of  the  donee  of  the  lands  or  its  t 
sors  in  Interest,  It  consists  in  an  obli 
to  hold  them  subject  to  settlement  ai 
try  under  all  or  some  of  the  public  lan< 
of  the  United  States.  It  is  clear  al 
has  been  already  said,  that  Congrea 
seen  fit  to  commit  the  administration  o) 
laws  solely  and  exclusively  to  tbe  Lai 
partment  of  tbe  United  States,  and  tha 
the  ^ercise  of  the  powers  thus  create 
conferred  neither  the  district  court  nc 
court  has  Jurisdiction  to  intermeddle. 

It  is  recommended  that  the  Judgmi 
the  district  court  be  reversed,  and  thi 
action  be  dismissed. 

HASTINGS  and  OLDHAM.  CC.,  con< 

PER   CURIAM.    For  the   reasons 
in  the  foregoing  opinion,  it  is  ordere< 
tbe  Judgment  of  the   district   court   1 
versed  and  that  the  action  be  dlsmisse 


HALSTBAD  v.  OLSON  et  al. 
(Supreme  Court  of  Nebraska.  Nov.  IS. 
APPBAU-PARTIBS. 
1.  One  made  a  party  defendant  in  an  : 
but  who  was  dismissed  from  the  case,  or  a 
whom  no  judgment  was  rendered,  is  not 
essary  party  to  an  appeal  taken  from  a 
ment  entered  against  other  parties  defenc 

Commissioners'  Opinion.    Departmei 
8.    Error  to  District  Oourt,  Box  Butte 
ty;  Weatover,  Judge. 
"Not  to  be  officially  reported," 
Action  by  Grant  Halstead  against 
Olson  and  others.    Judgment  for  defen 
and  plaintiff  brings  error.    Affirmed. 

R.  C.  Noleman,  for  plaintiff  in  erroi 
G.  Slmonson,  for  defendants  in  error. 

DUFFIB,  O.  October  5,  1897,  plain 
error  commenced  an  action  before  a  J 
of  the  peace  to  recover  possession  of  a  s 
making  Andy  Olson,  L.  A.  Berry,  and 
ory  Zum  parties  defendant.  Prior  t 
trial  Berry  and  Zurn  filed  dlsclaimen 

f  1.  See  Appeal  and  Error,  vol.  t.  Cent.  Die. 
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Judgment  went  In  favor  of  the  plaintiflt  and 
against  the  defendant  Olson  for  the  posses- 
sion of  the  saddle  and  the  costs  of  suit 
Noyember  13,  1897,  Olson  filed  a  bond,  and 
took  an  appeal  to  the  district  court,  where 
plaintiff  in  error  moved  to  dismiss  the  appeal 
for  the  reason  that  Berry  and  Zurn  were  not 
joined  as  parties  and  had  not  Joined  in  the 
appeal  bond.  This  motion  was  overruled, 
and  the  plaintiff  refused  to  further  appear  in 
the  case.  On  the  request  of  Olson  a  trial 
was  bad  to  the  court  without  a  Jury,  and 
Judgment  was  entered  In  his  favor  for  pos- 
session of  the  saddle  and  for  costs.  From 
this  judgment  plaintiff  has  taken  error  to 
this  conrt. 

From  the  above  statement  it  will  be  seen 
that  Beriy  and  Zurn  disclaimed  any  interest 
In  the  property,  and,  while  the  record  Is  not 
clear  as  to  what  action  was  taken  upon  their 
disclaimer,  the  presumption  obtains  that  they 
were  dismissed  from  the  case,  as  Judgment 
went  against  Olson  alone.  Ue  was  therefore 
the  only  pa.rty  affected  by  the  Judgment,  and 
the  only  party  who  had  a  right  to  appeal  to 
the  district  conrt  It  was  not  necessary  to 
make  Berry  and  Zurn  parties  to  the  appeal, 
as  tbey  had  no  further  interest  In  the  case, 
and  could  not  be  affected  by  any  proceeding 
in  the  dlsti-lct  court  The  rule  is  that  the 
presence  of  all  parties  whose  substantial 
rights  are  to  be  in  any  manner  affected  by 
an  appeal  are  necessary  to  the  proceedings 
taken  for  that  purpose.  But  parties  whose 
interests  cannot  be  affected  are  not  necessary 
parties,  and  the  district  court  was  right  in 
overruling  the  motion  made  by  plaintiff  in 
error  to  dismiss  the  appeal. 

This  disposes  of  all  objections  to  the  pro- 
ceedings brought  to  our  attention  by  the  pe- 
tition in  error,  and  we  recommend  that  the 
Judgment  of  the  district  court  be  aflSrmed. 

PES  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In.  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  judg- 
ment of  the  district  court  be  affirmed. 


In  re  CAMPION. 
(Sni»reme  Court  of  Nebraska.    Nov.  18,  1903.) 

BASTARDT-COMPLAINT-SUFPICIBNCY. 
1.  In'  a  bastardy  proceeding,  a  complaint  in 
which  it  is  stated  that  the  complainant  is  an 
unmarried  woman,  residing  in  the  county  where 
the  complnint  was  filed,  and  that  on  a  certain 
day  immediately  preceding  its  filing  she  was  de- 
livered of  a  bastard  child,  and  that  the  ac- 
cused Is  itii  father,  is  sufficient  to  sustain  a  ver- 
dict of  guilty  and  a  judgment  thereon  when  as- 
sailed for  the  first  time  in  the  appellate  court. 
Campion  v.  Lattimer  (No.  13,2a7)  87  N.  W. 
290,  followed. 

Commissioners'  Opinion.    Department  No. 

2. 
"Not  to  be  officially  reported." 
Application  of  William  Campion  for  a  writ 

of  habeas  corpus.    Denied. 


lAudls  &  Schick,  for  petitioner.  J.  J. 
Thomas,  M.  D.  Carey,  and  C.  E.  Holland,  for 
respondent 

ALBERT,  C.  This  in  an  original  applica- 
tion for  a  writ  of  habeas  corpus.  It  appears 
on  the  face  of  the  petition  that  the  petitioner 
Is  in  the  county  Jail  of  Seward  county  in 
pursuance  of  a  Judgment  of  the  district  court 
In  bastardy  proceedings,  wherein  he  was  ad- 
judged to  pay  a  certain  amount  for  the 
maintenance  of  the  child,  and  stand  com- 
mitted until  he  should  give  security  for  the 
payment  of  said  sum,  and  that  he  has  failed 
to  pay  or  secure  said  Judgment  It  Is  con- 
tended that  the  Judgment  is  void,  because  the 
facts  stated  In  the  complaint  upon  which  the 
action  was  prosecuted,  are  Insufficient  to  con- 
stitute a  cause  of  action  against  him.  This 
complaint  was  before  the  court  In  Campion 
V.  Lattimer  (Case  No.  13,257)  97  N.  W.  290, 
in  which  an  opinion  has  Just  been  filed.  In 
that  case  the  complaint  was  held  good,  to 
that  it  Is  unnecessary  to  go  Into  Its  sufficien- 
cy at  this  time.  As  that  is  the  only  ground 
upon  which  the  petitioner  predicates  his  right 
to  a  release,  it  follows  that  the  writ  should 
be  denied. 

BARNES  and  GLANVILLB,  OC,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  Is  ordered  that  the  writ 
be  denied. 


BARTLING  v.  STATE 
(Supreme  Court  of  Nebraska.    Nov.  18,  1908.) 

Commissioners'  Opinion.  Department  Na 
1.    On  rehearing.    Affirmed. 

For  former  opinion,  see  93  N.  W.  1047. 

AMES,  C.  This  case  has  been  elaborately 
briefed  and  reargued  upon  a  rehearing  from 
a  former  determination  of  it  (93  N.  W.  1047), 
but  we  are  unconvinced  that  there  Is  any 
error  In  either  the  reasoning  or  conclusion  of 
the  former  decision,  and  recommend  that  It 
be  adhered  ta 

HASTINGS,  C,  concurs.  OLDHAM,  C, 
not  sitting. 

PER  CURIAM.  For  the  reasons  stated  In 
tlie  foregoing  opinion,  it  is  ordered  that  the 
former  decision  be  adhered  to. 


HARNETT  v.  HOLDREGE  et  aL 

(Supreme  Court  of  Nebraska.     Nov.  18,  190S.) 

PLHADING— OBJECTIONS    TO    ANSWER— NOTE- 
ALTERATION— RELEASE  07   INDORSER. 

1.  An  answer  which  is  not  attacked  by  de- 
murrer or  otherwise  as  faulty,  defective,  or  In- 
snfflrient,  and  to  which  no  objrrtion  is  made  un- 
til the  defendant  o£Eers  his  evidence  on  the  trial, 
will  be  liberally  construed;    and  if,  under  ♦♦>'- 
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rule,  !t  can  be  aaid  to  state  a  defense,  tt  will 
be  snstained,  and  thereafter  treated  as  suffi- 
cient for  all  pnrpoaes. 

2.  Pleadings  examined,  and  held  that  the  an- 
swers of  each  of  the  defendants  are  siiffl- 
cient  to  state  a  defense  to  the  plaintiff's  peti- 
tion. 

3.  Writing  the  words,  "For  value  received  we 
hereby  gaarantee  the  payment  of  the  within 
note,  and  waive  presentment  for  payment,  de- 
mand and  notice  of  protest,"  over  an  indorse- 
ment in  blank  on  the  back  of  a  promissory  note, 
is  a  materiel  alteration  of  the  liability  of  the 
indorser,  and,  if  done  without  his  knowledge 
or  consent,  releases  him  from  his  obligation  as 
such. 

4.  Writing  the  words,  "This  note  to  be  ex- 
changed for  consolidated  mortgage  bonds  of 
Nebraska  and  Northwestern  Irrigation  Com- 
pany when  issued  at  90,"  across  the  face  of  a 
promissory  note  after  it  has  been  indorsed  in 
Blank,  without  the  knowledge  or  consent  of  the 
indorsers,  is  a  material  change  of  the  note,  and 
releases  such  indorsers  from  any  liability  there- 
on. 

6.  A  blank  indorser  of  a  promissory  note  pay- 
able to  the  order  of  the  maker  thereof,  which 
Is  indorsed  by  such  maker,  and  afterwards  de- 
livered to  a  third  person  as  payee,  in  absence 
of  any  special  agreement  to  the  contrary,  be- 
comes liable  thereon  as  second  indorser,  and 
will  not  lie  held  to  be  a  Joint  maker  of  the 
note. 

0.  Such  a  note  creates  no  obligation  or  liabil- 
ity against  any  one  until  it  is  put  in  circulation 
by  delivery  to  a  third  person  as  payee,  and,  al- 
though the  payee  indorses  the  note  first,  one 
who  writes  his  name  in  blank  on  the  back  there- 
of before  delivery  assumes  the  liability  of  an 
accommodation  indorser  only. 

7.  Record  examined,  and  held  that  it  contains 
no  reversible  error  In  the  admission  or  exclu- 
sion of  evidence. 

8.  The  indorser  of  a  promissory  note  on  which 
suit  has  been  brought  by  the  representative  of 
a  deceased  person  i^  a  competent  witness  in  hia 
own  behalf,  and  may  testify  as  to  the  condition 
of  the  note  when  it  was  indorsed  by  him. 

9.  Such  a  witness  may  testify  as  to  any  mat- 
ter which  does  not  involve  a  personal  transac- 
tion or  conversation  between  himself  and  the 
deceased  person. 

10.  One  cannot  recover  as  for  money  loaned 
on  a  petition  which  charges  the  defendants 
with  no  other  liability  than  that  of  Indorsers  of 
a  promissory  note. 

11.  Assignments  of  error  not  argued  orally  or 
in  the  plaintiff's  brief  will  be  considered  waived. 

Commissioners'  Opinion,  Department  No. 
2.  Error  to  District  Court,  Douglas  County; 
Estelle,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Thomas  L.  Harnett  against 
George  W.  Holdrege  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

James  H.  tfclntosta,  for  plaintiff  In  error. 
James  B.  Kelby,  F.  L  Foss,  J.  W.  Deweese, 
and  R.  D.  Brown,  for  defendants  In  error. 

BARNES,  O.  The  plaintiff,  In  his  repre- 
sentative capacity  as  trustee  of  a  trust  cre- 
ated by  the  last  will  and  testament  of  one 
Hannah  S.  AIloi,  deceased,  commenced  this 
action  In  the  district  court  of  Douglas  coun- 
ty against  the  South  Fork  Irrigation  &  Im- 
provement Company,  Payette  I.  Foss,  W.  L. 
Matson,  Oeorge  W.  Holdrege,  A.  L.  Eknerson, 

f  (.  8m  BiUs  and  Notes,  vol.  T,  Csnt.  Dig.  I  ISO. 


O.  H.  Peck,  and  Joel  W.  Deweese  upon  two 
promissory  notes.  The  following  Is  a  copy 
o<  one  of  them: 


•  8  § 

•  9* 
•°  8  £ 

■  fl    •*> 


■  B   w  ;^ 


tS.OOOM. 

St.  PraneU,  Km.,  Fsbruuy  10,  N. 

Two  yean  after  date  (or  valu* 
received  The  Soutli  Fork  Irrica- 
tion  A  ImproTement  Compur 
promlua  to  pay  the  order  (tf  It. 
*elf  FMve  Thousand  Oollin  at  the 
MercantUe  Nat  Bank.  Hattford. 
Conn. 

With   Interest   before   and  after 
maturity  at  the  rate  of  t  per  cent, 
per  annum  until  paid. 
The  South  Fork  &  Irrigation  Im- 

Frovement  C!o. 
By  O.  W.  Holdrege,  Ft 
By  A.  L.  Ehneraon,  See.  ft  It. 

The  back  of  said  note  was  as  follows: 

"For  yalne  received  we  hereby  guarantee 
j  payment  of  the  within  note,  and  waive  pre- 
sentment for  payment,  demand  and  notice  of 
protest. 

"The  South  Fork  Irrigation  &  Improve- 
ment Co., 

"By  G.  W.  Holdrege,  Pt 
"By  A.  L.  Emerson,  Sec'y. 

"For  valae  received  we  hereby  guarantee 
the  pB}rment  of  the  within  note,  and  waive 
presentment  for  payment,  demand  and  no- 
tice of  protest. 

"F.  L  Foss.  W.  L.  Matson. 

"O.  W.  Holdrege.  A.  L.  Emerson. 

"C.  H.  Peck.  J.   W.  Deweese. 

"Received  $600  Interest  for  two  yean 
March  1st,  1896. 

"Received  $300  Interest  for  one  year  Not. 
26th,  1897. 

"Received  $600  interest  for  two  years  Feb- 
ruary let,  1900,  to  February  10th,  '99. 

"Received  $300  interest  for  one  year  Feb- 
ruary 10th,  '99  to  Feb.  10,  1900." 

The  other  note  was  like  the  one  above  set 
out,  the  only  difference  being  In  the  date 
and  the  amount  The  petition  contained,  in 
addition  to  the  usual  averments,  the  facts 
which  authorized  the  plaintiff  to  maintain 
the  suit  in  his  representative  capacity.  No 
service  of  summons  was  ever  made  on  any  of 
the  defendants  except  Foss,  Holdrege,  and 
Deweese.  So  the  action  was  prosecuted  sole- 
ly against  them.  They  appeared,  and  each 
filed  a  separate  answer  to  the  plaintiff's  pe- 
tition, which  charged  them  with  the  liability 
of  Indorsers  only.  The  answers  of  Foss  and 
Holdrege  were  precisely  the  same.  They  set 
out  the  condition  of  the  notes  constituting 
the  two  causes  of  action  when  they  signed 
them.  They  alleged  that  they  did  not  gua^ 
anty  the  payment  of  the  notes,  or  waive  their 
presentment  for  payment,  or  protest,  or  no- 
tice of  the  same.  They  denied  that  the  notes 
were  ever  protested,  or  that  they  ever  re- 
ceived any  notice  of  their  protest,  as  alleged 
In  the  plaintifTs  petition,  or  otherwise.  Tbey 
denied  that  Hannah  S.  Allen,  deceased, 
loaned  the  Irrigation  company,  or  either  of 
them,  the  sum  of  money  mentioned  id  tlie 
notes,  and  denied  that  the  notes  were  the 
same  notes  or  contracts  which  were  indorsed 
by  them.  They  alleged  that  the  notes  indors- 
ed by  them  were  subsequently  altered  and 
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changed  by  wrltlnga  on  the  back  and  face 
without  their  knowledge  or  consent,  and  al- 
lied that  the  notes  sued  on  are  not  their 
contracts,  and  are  not  the  notes  that  were 
Indorsed  bj  them  in  blank,  as  above  stated. 
The  defendant  Deweeae,  by  his  answer,  rais- 
ed the  same  Issues,  but,  In  addition  thereto^ 
be  pleaded  the  statute  of  limitations.  It  was 
further  stated  In  the  answers,  and  all  of 
them,  that  whatever  payments  were  Indors- 
ed upon  the  back  of  the  notes  were  made  by 
some  one  other  than  thraaaelves;  that  they 
were  not  made  by  either  of  them,  and  were 
made  without  their  knowledge  or  consent 
The  -reply  at  first  was  a  general  denial.  Later 
on  it  was  amended,  and  It  was  alleged  there- 
in that  the  alterations  of  the  notes,  If  any 
there  were,  titbec  written  or  printed,  were 
not  made  by  Hannah  8.  Allen,  nor  any  one 
for  or  In  privity  with  her,  but  by  some  one 
who  was  an  entire  stranger  to  her,  and  that 
tt  was  not  known  to  her  when,  where,  or  by 
whom  the  two  clauses  of  the  notes  alleged 
by  the  defendants  to  constitute  changes  or 
alterations  thereof  were  made. 

After  the  Introduction  of  the  evidence,  and 
at  the  close  of  the  trial,  the  plaintiff  moved 
the  court  for  peremptory  Instructions  direct- 
ing the  jury  to  find  In  his  favor  for  the  full 
amount  of  the  notes  and  against  each  of 
the  several  defendants;  while  the  defendants 
each  filed  a  motion  requesting  the  court  to 
direct  the  jury  to  return  a  verdict  In  his  fb- 
vor.  The  plaintiff's  motions  were  overruled. 
The  defendants'  motions  were  sustained,  and 
the  Jury  returned  a  verdict  for  each,  of  them. 
Judgment  was  entered  thereon,  and  the 
plalntur  prosecuted  error  to  this  court 

The  plalntlfl  contends  that  the  court  erred 
In  refusing  to  direct  the  jury  to  return  a 
verdict  In  his  favor  and  against  the  defend- 
ants Holdrege  and  Fobs,  for  the  rea8<Hi  that 
their  answers  do  not  state  facta  sufficient  to 
constitnte  a  defense  to  the  causes  of  action 
set  forth  in  the  petition.  Each  of  these  de- 
fendants alleges  in  his  answer  that  he  did 
not  guaranty  the  payment  of  the  notes,  or 
waive  their  presentment  for  payment  or  pro- 
test or  notice  of  the  same.  He  denies  that 
the  notes  were  ever  protested,  or  that  he 
ever  received  any  notice  of  protest,  as  al- 
leged In  the  plaintiff's  petition,  or  otherwise. 
He  denies  that  Hannah  S.  Allen  loaned  the 
irrigation  company  ^,000  on  the  date  of  the 
giving  of  the  first  note,  and  makes  the  same 
denial  as  to  the  second  note.  He  denies  that 
the  notes  are  the  same  notes  or  contracts 
that  were  indorsed  by  him,  and  alleges  that 
the  notes  which  he  Indorsed  were  subse- 
quently altered  and  changed  by  writings  on 
the  back  and  face  without  his  knowledge  or 
consent:  and  then  states,  as  to  each  note: 
"That  the  note  sued  on  is  not  the  contract 
of  this  defendant,  and  is  not  the  note  that 
was  Indorsed  by  him  in  blank,  as  above  stat- 
ed." It  appears  that  no  demurrer  was  ever 
filed  to  these  answers,  or  either  of  them; 
that  the  only  objection  ever  made  to  them 


was  when,  at  the  beginning  of  the  intro- 
duction of  the  defendants'  evidence,  plalntlfl 
objected  because  the  answers  did  not  set 
forth  a  defense,  which  objection  was  over- 
ruled. The  rule  is  that,  where  a  plaintiff 
fails  to  demur  to  an  answer  which  be  claims 
to  be  insufficient  or  defective,  but  elects  to 
raise  the  sufficiency  thereof  on  an  objection 
to  the  introdnction  of  the  evidence,  such  an- 
swer will  be  liberally  construed,  and  if,  un- 
der this  rule,  it  may  be  said  to  fairly  raise 
a  defense,  it  will  be  declared  sufficient  Such 
was  the  holding  in  First  Nat.  Bank  of  Cobble- 
sUU  r.  Pennington,  67  Neb.  40i,  77  N.  W. 
1084,  where  the  court  said:  "The  answer 
was  probably  not  as  specific  and  complete 
a  plea  or  connected  set  of  pleas  of  usury, 
sought  to  be  Interposed  as  a  defense  In  the 
action,  as  might  have  been  framed,  but,  lib- 
erally construed,  as  It  must  be  against  an 
attack  by  demurrer  at  the  stage  of  proceed- 
ings in  a  case  that  the  one  herein  was,  the 
answer  contained  a  sufficient  plea  of  the 
usurious  nature  of  each  transaction  to  which 
It  referred;  also  all  of  them  considered  con- 
nectedly or  as  a  whole."  See,  also,  Sorensen 
V.  Sorensen  (Neb.)  94  N.  W.  540.  This  rule 
is  so  well  established  that  it  is  unnecessary 
to  dte  further  cases  in  support  of  it  The 
answers  were  sufficient  to  raise  a  defense  to 
the  causes  of  action  set  forth  In  the  petition. 
The  instruction  asked  for,  if  given,  would 
have  amounted  to  a  jndgrment  In  Aivor  of 
the  plaintiff  upon  the  pleadings,  and  was 
properly  refused. 

It  Is  nert  contended  that  the  plaintiff  was 
entitled  to  an  instruction  directing  the  jury 
to  return  a  verdict  in  his  favor  and  against 
the  defendaitt  Holdrege,  because  he  did  not 
offer  his  own  testimony  in  the  case.  De- 
fendant Foss  testified  that  the  Individual  sig- 
natore  of  defendant  Holdrege  was  on  the 
back  of  the  notes  when  he  indorsed  them, 
and  at  that  time  there  was  no  indorsement 
of  the  waiver  thereon.  Defendant  Deweese 
testified  that  at  the  time  he  signed  his  name 
on  the  back  of  the  notes  the  names  of  F.  I. 
Foss,  W.  L.  Matson,  O.  W.  Holdrege,  A.  L. 
Emerson,  and  G.  H.  Peck  were  there.  He 
says:  "I  then  signed  it  as  the  last  indorser. 
Q.  State  whether  or  not  at  that  time  the 
names  of  O.  W.  Holdrege,  Pt,  and  A.  L. 
Emerson,  Sec.,  wore  there.  A.  My  best  recol- 
lection Is  that  they  were  not.  The  'By' 
seems  to  be  written  In  a  different  hand  there 
from  Holdrege.  Who  put  It  there  I  don't 
know.  And  the  'Pt'  and  "Sec'y.'  is  In  a 
different  hand  from  theirs.  The  printed  part 
was  not  there— that  stamped  printed  part. 
Q.  That  is,  yon  mean,  'For  value  received 
we  hereby  guarantee  the  payment  of  the 
within  note,  and  waive  presontment  for  pay- 
ment, demand  and  notice  of  protest?*  A. 
Well,  that  was  not  there  at  the  time  I  In- 
dorsed it  Q.  State  to  the  Jury  whether  or 
not  that  was  put  there  with  your  knowledge 
or  consent,  or  placed  there  with  your  knowl- 
edge or  consent?    A.  It  was  not     1  knew 
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notblng  about  Its  being  placed  there."  Up- 
on ttala  point  the  testimony  of  defendant 
Fobs  was  the  same  in  substance  as  that 
above  quoted.  This  evidence  was  not  ques- 
tioned or  disputed  by  any  one.  It  stands 
unimpeached,  and  is  entitled  to  full  faith 
and  credit.  If  this  state  of  facts  existed 
when  Fobs  and  Deweese  Indorsed  the  notes, 
It  follows  that  the  words,  "For  value  re- 
celred  we  hereby  guarantee  the  payment  of 
the  within  note,  and  waive  presentment  for 
payment,  demand  and  notice  of  protest," 
were  placed  there  after  they  were  Indorsed 
by  Holdrege,  and  the  history  of  the  trans- 
action, as  disclosed  by  the  evidence,  saffl- 
ciently  shows  that  be  could  not  have  had  any 
knowledge  of  the  change,  or  consented  there- 
to; so  that  It  was  unnecessary  for  lilm  to 
testify  In  relation  to  the  matter.  It  may  be 
stated,  howevo-,  that  the  record  shows  that 
be  was  necessarily  absent  at  the  time  of  the 
trial,  and  could  not  have  testified  even  If  It 
had  been  deemed  best  for  him  to  do  so. 

Again,  before  the  plaintiff  would  be  en- 
titled to  a  Judgment  against  Holdrege,  be 
must  have  introduced  some  evidence  In  sup- 
port of  the  allegations  of  his  petition  that 
the  note  was  duly  presented  for  payment, 
that  It  was  protested,  and  that  notice  of  such 
protest  was  sent  to  said  defendant.  These 
allegations  were  denied  by  the  answer.  No 
evidence  to  support  them  was  introduced  br 
offered  by  the  plaintiff.  Therefore  he  failed 
to  make  even  a  prima  facie  case  against  de- 
fendant Holdrege  as  an  indorser  of  the  notes. 

it  appears  from  an  examination  of  the 
record  that  no  evidence  was  Introduced  or 
offered  tending  to  render  the  defendants  lia- 
ble as  Indorsers.  The  petition  (Charged  them 
with  that  liability,  and  no  other.  Therefore 
we  may  dlspoee  of  this  phase  of  the  case  by 
saying  that  the  evidence  was  not  sufficient 
to  sustain  a  Judgment  against  either  or  any 
of  them  on  such  a  charge.  It  further  ap- 
pears that  the  following  words  were  written 
upon  the  face  of  the  notes  after  they  were 
Indorsed  by  the  defendants,  and  without 
their  knowledge  or  consent:  "This  note  to 
be  exchanged  for  consolidated  mortgage 
bonds  of  Nebraska  &  Northwestern  Irriga- 
tion Company  when  Issued  at  90."  If  these 
changes  and  alterations  were  material,  then 
the  defendants  are,  each  and  all  of  them, 
discharged  from  their  liability  as  Indorsers. 
In  the  case  of  Polo  Mfg.  Co.  v.  Parr,  8  Neb. 
379,  1  N.  W.  812,  30  Am.  Rep.  830,  a  note 
was  sued  on  which  bad  upon  the  back  of  It 
the  following  memorandum:  "This  note  to 
be  paid  in  wheat  at  05  cents  per  bushel." 
It  was  urged  that  this  memorandum  was  no 
part  of  the  note  or  contract,  and  should  be 
disregarded.  After  a  careful  consideration 
of  the  subject,  this  court  held  that  it  was  a 
part  of  the  contract,  and  in  so  holding  made 
use  of  the  following  language:  "The  rule  re- 
sults from  the  principle  that  the  construction 
of  the  note  is  to  be  gathered  from  the  whole 
of  It,  as  well  from  the  words  on  the  back  as 


those  on  the  face.  Therefore  a  mea 
dum  on  the  back  of  the  note,  made  1 
agreement  of  the  parties  before  sign! 
will  bind  all  parties."  The  memorandi 
that  case  was  very  similar  to  the  one  i 
case  at  bar.  While  that  was  upon  the 
of  the  note,  the  one  in  question  hen 
written  on  the  face  of  the  Instrumentt 
would,  without  explanation,  be  constra 
be  a  part  of  the  contract.  It  amounted 
alteration  of  the  medium  of  payment, 
an  alteration  is  material.  In  Randol] 
Commercial  Paper  (2d  Ed.)  vol.  3,  I  17E 
find  the  following:  "It  la  a  material  altei 
of  a  note  to  add  words  making  it  paya 
gold,  or  to  erase  such  words  even  aft« 
maturity  of  the  note,  or  add  any  word 
fying  the  goods  or  property  in  whicl 
note  is  made  payable,  or  to  change  the 
mentioned  or  referred  to  for  payment" 
same  rule  Is  announced  in  Daniel  on 
tiable  Instruments  (4th  Ed.)  i  1388. 
words  added  to  the  notes  in  this  case 
them  payable  not  only  In  money,  ci 
funds,  but  also  made  them  payable  li 
solidated  mortgage  bonds  of  the  Neb 
Northwestern  Irrigation  Company  at  th 
of  one  dollar  of  the  note  for  00  cents  t 
bonds.  Therefore  It  cannot  be  sncces 
claimed  that  this  was  not  a  material  a 
tion.  Again,  there  was  placed  ovei 
names  of  the  defendants,  on  these  note 
words,  "For  value  received  we  hereby 
antee  the  payment  of  the  within  not 
waive  presentment  for  payment,  de 
and  notice  of  protest"  This  change 
liability  assumed  by  them  as  indorsers 
out  their  knowledge  or  consult,  and  dli 
ged  them  from  any  liability  whatever, 
den  V.  Hann,  61  Iowa,  42,  15  N.  W 
The  writing  over  a  blank  Indorse 
waiver,  or  protest,  demand  or  notice, 
guaranty  or  an  agreement  to  stand  se 
until  paid,  discharges  the  Indorser. 
dolph  on  Commercial  Paper  (2d  Ed.)  i 
i  1753.  Where  a  note  is  indorsed  in  I 
the  Insertion  of  the  words,  "Demam 
notice  waived,"  constitutes  a  material  t 
tion.  In  Davis  v.  Eppler,  38  Kan.  S 
Pac.  793,  the  court  said:  "The  most  b< 
question  in  this  case  Is  whether  the  w 
of  the  words,  'Waive  notice  and  protet 
the  back  of  the  note,  before  maturity, 
the  names  of  Farrell  and  Eppler,  was 
an  alteration  as  to  relieve  the  defe 
Eppler  of  his  liability  as  indorser. 
proven  that  Eppler  never  consented  tg 
addition.  On  the  other  hand,  It  Is  wi 
tabllshed  by  the  evidence  that  such  -n 
was  not  made  with  the  Intention  of  en 
any  greater  liability  on  the  part  of  E 
It  is  beyond  question  that  the  indorse 
was  a  substantial  change  in  the  contra 
tween  Eppler  and  the  plaintiffs.  It 
ged  his  contingent  liability  to  an  ab 
one."  Without  the  words  placed  ove 
indorsement  of  defendants  on  the  ba 
the  notes  in  suit,  they  would  be  llat 
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blank  Indorsera  only,  and  would  be  entitled 
to  baTe  the  note  protested,  and  receive  a  no- 
tice of  sncb  protest,  in  order  to  charge  them 
with  any  liability;  while  In  Ita  present  con- 
dltloo  It  would  not  be  necessary  to  protest 
the  note,  or  give  the  defendants  any  notice 
of  Its  nonpayment  It  follows  tJ^at  this  al- 
teration was  a  material  one  (Andrews  t. 
Slmms,  33  Ark.  771;  Farmer  T.  Rand,  16  Me. 
453),  and  the  defendants  were  thereby  dis- 
charged from  any  liability  as  Indorsers. 

It  Is  contended,  however,  by  the  plaintiff, 
that  the  defendants  were  all  liable  as  Joint 
makers  of  the  note.  Oounsel  argues  this 
question  at  great  length,  and  cites  many  au- 
thorities in  support  of  this  contention,  and 
It  must  be  conceded  that,  where  a  party 
writes  bis  name  across  the  back  of  a  note 
before  Its  delivery,  he  is  ordinarily  liable 
thereon  as  a  Joint  maker.  This  rule  obtains 
where  the  note  Is  made  payable  to  some 
one  other  than  the  maker  thereof,  but  does 
not  an>ly>  however,  where  a  note  is  made 
payable  to  the  maker  himself.  In  such  a 
ease,  before  the  note  creates  any  liability, 
or  becomes  a  binding  contract,  it  must  be 
indorsed  by  the  maker  and  delivered  to  the 
payee.  The  case  of  the  First  Nat  Bank  of 
St  Charles  ▼.  Payne,  111  Mo.  281,  20  S.  W. 
41,  33  Am.  St  Rep.  520,  was  one  where  an 
attempt  was  made  to  hold  the  defendants, 
who  had  Indorsed  the  note,  to  the  liability 
of  Joint  makers,  as  In  the  case  at  bar.  The 
maker  of  the  note  had  made  himself  payee, 
and  had  indorsed  It  He  then  procured  the 
two  defendants  to  indorse  below  bis  Indorse- 
ment When  the  note  was  sued  upon.  Just 
above  the  Indorsement  was  a  written  "waiver 
of  protest"  which  was  shown  to  have  been 
put  there  subsequent  to  the  Indorsements  of 
the  defendants,  and  without  their  knowledge 
and  consent  It  will  be  thus  observed  that 
the  case  is  one  directly  in  i>oint  Brace,  X, 
In  delivering  the  opinion  of  the  court,  said: 
"Upon  the  face  of  the  indorsements  upon 
this  note  defendants  were  indorsers,  and 
chargeable  only  as  such.  As  we  have  seen, 
the  plaintiff  failed  to  make  out  a  case  against 
them  as  indorsers.  It  then  sought  to  charge 
them  as  makers.  He  was  both  the  drawer 
and  payee  of  the  note.  Now,  while  in  a  long 
line  of  decisions  In  this  state  following  Pow- 
ell V.  Thomas,  7  Mo.  440,  88  Am.  Dec.  46S, 
it  has  been  consistently  and  persistently  held 
that  where  a  person  indorses  a  negotiable 
note  in  blank,  not  being  a  payee  or  Indorsee 
thereof,  he  is  to  be  treated  prima  facie  as  the 
maker  of  the  note,  yet  it  will  be  found  on 
examination  that  in  every  one  of  these  cases 
the  payee  of  the  note  Indorsed  was  a  third 
person.  We  have  not  found  a  case  in  our 
Reports  where  It  has  ever  been  applied  to 
an  indorsement  of  a  note  made  payable  to 
the  order  of  the  drawer.  Such  a  note  was 
an  incomplete  and  void  contract  at  common 
law,  but  by  the  custom  of  merchants,  after 
it  bad  been  negotiated— that  is,  after  the 
drawer,  as  payee,  had  indorsed  his  name  up- 


on the  note,  and  delivered  It  to  a  third  per- 
son—it was  treated  as  a  valid  negotiable 
promissory  note,  payable  to  the  bearer,  and 
has  been  so  held  In  England  since  the  stat- 
ute of  3  and  4  Anne,  c.  10  (temp.  1704)." 
The  court  also  held  that  it  would  make  no 
difference  as  to  the  indorser's  liability  wheth- 
er he  indorsed  the  note  after  or  before  the 
payee,  who  is  also  the  maker,  had  Indorsed 
it  His  liability  would  still  be  that  of  an 
indorser  only.  The  reasoning  of  the  court 
was  as  follows:  "When  one  Indorses  such 
an  incomplete  instrument  before  it  is  made 
perfect  by  the  Indorsement  of  the  maker  as 
payee,  and  delivers  It  to  such  maker,  what 
Is  his  contract?  What  can  bis  contract  be 
other  than  to  authorize  the  maker  to  make 
it  a  complete  and  binding  contract  on  him 
as  an  Indorser  by  writing  over  his  name  the 
maker's  and  payee's  name  on  the  back  of  the 
note  as  first  Indorser.  By  indorsing  a  note 
which  in  Itself  is  not  complete  he  must  be 
presumed  to  have  Intended  to  charge  him- 
self only  in  the  manner  in  which  his  name 
will  appear  on  the  note  when  the  contract 
is  perfected  by  indorsement  of  the  maker's 
name  as  payee  when  he  will  appear  on  the 
paper  as  Indorsee,  and  his  contract  with  a 
subsequent  holder  is  that  of  an  Indorser,  fw 
as  such  only  he  appears  on  the  note  after 
it  has  acqnbed  validity  as  a  contract"  This 
line  of  reasoning  is  supported  not  alone  by 
the  Missouri  cases,  but  by  the  Illinois  cases. 
In  Blatchford  v.  MlUlken,  SB  111.  484— a  case 
similar  to  the  one  at  bar— the  court  said: 
"It  is  the  settled  law  of  this  state  that  a 
person  who  Is  not  a  party  to  a  promissory 
note  which  is  to  become  a  valid  obligation 
against  the  maker  upon  its  delivery  to  the 
payee,  by  writing  his  name  in  blank  on  the 
back  of  the  note  is  presumed  to  assent  to 
the  obligation  of  a  guarantor.  But  where  the 
note  creates  no  valid  obligation  against  the 
maker,  and  can  create  none  until  it  is  in- 
dorsed and  transferred  by  the  payee,  the 
presumption  is  that  a  person  writing  his 
name  in  blank  upon  the  back  of  the  note 
assumes  the  obligation  of  an  indorser.  Inas- 
much as  the  note  can  never  .have  any  validity 
nntll  the  name  of  the  payee  appears  upon 
it  as  an  indorser,  the  person  writing  his 
name  In  blank  upon  the  note  understands 
that  when  the  note  takes  effect  his  name  will 
appear  upon  it  as  a  second  Indorser;  and  it 
Is  reasonable  to  conclude  that  such  was  the 
position  which  he  intended  to  occupy."  This 
case  was  followed  and  approved  in  Kayser  v. 
Hall,  85  111.  511,  28  Am.  Rep.  624.  Many  of 
the  cases  cited  by  plaintiff's  oounsel  are  from 
the  Supreme  Court  of  Massachusetts,  yet  that 
court  refuses  to  hold  an  indorser  liable  as 
maker  under  circumstances  similar  to  those 
in  the  case  at  bar.  In  the  case  of  Dubois  v. 
Mason,  127  Mass.  37,  34  Am.  Rep.  335,  the 
facts  were  the  same,  except  that  the  defend- 
ants signed  before  the  maker  and  payee, 
but  below  where  the  payee  finally  signed, 
before  the  note  was  delivered  to  the  third 
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peraon.  The  court  said:  "The  liability  of  a 
party  whose  name  appears  on  the  back  of 
a  negotiable  note  la  determined  by  the  posi- 
tion of  hia  signature  with  reference  to  the 
other  parties  at  the  time  when  the  note  first 
takes  effect  by  delivery.  When  a  note  Is 
payable  to  the  maker's  own  order,  It  can 
take  effect  only  when  Indorsed  and  deliv- 
ered by  him.  The  fact  that  the  defendant 
put  his  name  on  the  back  of  the  note  before 
it  was  indorsed  by  ShurtleS  does  not  make 
him  a  joint  promisor,  because  be  then  knew 
tbat  It  must  be  indorsed  t^  the  maker  befcnre 
It  could  be  negotiated,  and  the  implication 
is  that  he  Intended  to  be  liable  only  as  In- 
dorser." 

As  we  have  already  stated,  each  of  the 
notes  sued  on  has  on  Its  back  a  waiver  of 
presentation  for  payment,  demand,  and  no- 
tice of  protest  With  this  indorsement  the 
plaintiff  could  not  hold  these  defendants  to 
the  liability  of  Joint  makers,  for  it  was  de- 
cided tbat  in  such  a  case  their  liability  is 
that  of  accommodation  indorsers  only.  Drex- 
el  V.  Pusey,  67  Neb.  30,  77  N.  W.  361.  It 
was  said  In  the  opinion  in  that  case  that: 
"It  appeared  upon  the  face  of  the  record 
1b  the  case  In  which  the  judgment  was  ob- 
tained that  Coffman  signed  the  note:  'Notice 
and  protest  waived.  V.  H.  Coffman.'  This 
was  sufficient  to  charge  them  with  notice  that 
Goffman's  relation  to  the  paper  was  other 
than  that  of  joint  maker,  and  evidence  ali- 
unde was  admissible  to  show  the  real  In- 
tention." The  plaintiff  in  this  case  brought 
bis  action  on  the  theory  that  the  defendants 
were  Indorsers.  Their  testimony  strengthens 
the  theory,  and  makes  it  apparent  that  the 
only  liability  they  ever  intended  to  assume 
was  that  of  accommodation  Indorsers.  We 
therefore  hold  that  the  defendants  were  not 
liable  as  joint  makers  of  the  notes  in  suit 

The  plaintiff  also  contends  that  the  court 
erred  in  excluding  the  evidence  of  A.  L.  Mat- 
son,  offered  for  the  purpose  of  showing  the 
custom  of  the  South  Fork  Irrigation  &  Im- 
provement Company  in  raising  money  on  its 
notes.  No  custom  was  pleaded  by  the  plain- 
tiff, and  that  matter  was  not  In  issue.  Be- 
fore a  local  or  particular  custom  as  a  basis 
of  recovery  can  be  proven,  it  must  be  pleaded 
by  the  party  relying  on  It,  so  that  It  may 
be  put  In  issue.  22  Ency.  of  PI.  &  Pr.  406. 
It  is  further  claimed  that  the  proof  offered 
should  have  been  received  as  rebuttal  evi- 
dence; that  it  would  have  tended  to  contra- 
dict the  statement  of  defendants  Foss  and 
Deweese  that  the  changes  and  alterations  of 
the  notes  were  made  without  their  knowl- 
edge or  consent  It  clearly  appears  from  the 
evidence  offered  that  it  would  not  have  had 
tbat  effect  Again,  the  proof  was  not  so 
clear,  certain  and  satisfactory  as  to  make 
It  available  for  any  purpose.  Hall  v.  Storrs, 
7  Wis.  253;  Power  v.  Kane,  6  Wis.  263;  Lee 
V.  Merrick,  8  Wis.  229. 

Plaintiff  complains  because  the  trial  court 
excluded  his  offer  of  other  notes  In  evidence. 


We  do  not  find  these  notes  In  tbe  i 
and  It  does  not  appear  that  they  wer 
liar  to  the  ones  in  question  as  to  the  i 
randum  or  change  on  the  face  or  tl 
dorsements  on  the  back,  although  It  is 
In  the  offer  tbat  defendants'  names 
indorsed  thereon.  It  does  not  appeal 
this  evidence  tended  to  show  that  defei 
were  liable  either  as  joint  makers 
dorsers  of  the  notes  in  suit  and  it  w; 
reversible  error  to  exclude  the  offer. 
if  plaintiff  had  been  allowed  to  prov 
Matson  was  the  agent  of  the  corpon 
which  was  one  of  the  offers  made — ^it 
not  have  changed  the  liability  of  the  d 
ants,  or  charged  them  as  indorsers  ( 
notes  in  question.  We  therefore  boli 
the  refusal  to  receive  such  evidence  w 
reversible  error. 

It  is  strenuously  urged  by  the  plalntt 
the  evidence  of  defendants  Fobs  and  D< 
was  incompetent;  or,  in  other  words 
they  were  not  competent  witnesses,  b 
they  had  a  direct  legal  interest  in  the 
of  the  suit,  and  the  plaintiff  was  tbe 
sentative  of  a  deceased  pemon.  Undi 
present  statute,  to  require  the  evidence 
interested  party  to  be  excluded,  it  mu 
pear  that  the  testimony  relates  to  som 
of  a  i)ersonal  nature  passing  between  tt 
ness  and  the  deceased.  In  Sbarmer  ' 
Intosh,  43  Neb.  609,  61  N.  W.  727,  I 
held  that:  "Since  tbe  amendment  of 
section  320  of  tbe  Code  does  not  ret 
party  adversely  interested  to  the  repre 
tlve  of  a  deceased  person  Incompetenl 
witness  in  tbe  action,  but  only  rende 
testimony  as  to  transactions  and  con 
tions  with  the  deceased,  incompetent 
Kroh  V.  Heins,  48  Neb.  691,  67  N.  \^ 
we  held  that  section  329  of  the  Civil 
does  not  apply  where  the  transaction  o 
versation  was  not  between  the  wltnet 
the  deceased  person,  but  between  the 
and  a  third  party.  In  which  the  witnes 
no  part  This  case  seems  to  be  direc 
point  It  does  not  appear  tbat  tbe  d 
ants,  or  either  of  them,  ever  saw  tl 
ceased,  or  that  they  ever  tran8acte< 
business  witb  ber,  or  ever  had  any  con 
tion  with  ber  about  the  notes  in  suit, 
lows  that  their  evidence  was  competen 
was  properly  received. 

The  plaintiff  has  not  argued  the  qu 
of  the  statute  of  limitations  pleaded  t 
defendant  Deweese,  and  decided  in  b 
vor  by  the  trial  court,  and  he  will  b( 
to  have  waived  this  point,  and  the  di 
ant  Deweese  is  entitled  to  have  the  ]ud| 
of  the  trial  court  on  this  question  affim 

This  case  was  argued  by  counsel  on 
sides  at  great  length,  and  many  que 
were  presented,  which,  within  the  Ilm 
this  opinion,  we  are  unable  to  touch  upo 
our  holding  on  the  questions  decided 
sarlly  disposes  of  all  the  others,  and  the 
no  further  notice  of  them  need  be  takei 

A  careful  examination  of  the  whole  i 
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discloses  no  revenlble  error,  and  tre  there- 
fore recommend  tliat  the  Judgment  of  the  dis- 
trict court  be  aflBrmed. 

ALBERT  and  OLANVIIjLE,  Ca,  concnr. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  affirmed. 

SULLIVAN,  O.  J.  I  do  not  agree  to  aU 
that  Is  said  In  the  opinion,  but  I  think  a  cor- 
rect conclusion  has  been  reached,  and  that 
the  judgment  should  be  affirmed. 


MORGAN  V.  JOSLTN. 
(Snpieme  Court  of  Minnesota.     Dec  4,  1903.) 

WIIaLS-CONSTRUCTION. 
1.  The  will  under  which  respondent  claims  to 
be  the  owner  of  certain  premises  contained  the 
following  clanse:  "I  give,  devise  and  bequeath 
nnto  my  son,  Charles  A.  Josljn,  ail  real  estate 
in  the  state  of  Minnesota  •  *  *  which  I 
may  own  at  the  time  of  my  death."  When  the 
testatrix  died  she  was  the  owner  and  In  pos- 
Bession  of  certain  premises  npon  which  she  held 
a  EherifTs  certificate  on  ezecation  sale,  the  time 
for  redemption  not  having  expired.  Held,  the 
interest  she  had  a's  the  holder  of  the  sheriff's 
certificate  was  snch  as  under  the  terms  of  the 
^11  passed  to  the  devisee,  although  the  legal 
title  remained  in  the  judgment  debtor. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Olmsted  Coun- 
ty; Arthur  H.  Snow,  Judge. 

Action  by  Henry  Morgan,  executor  of 
Marietta  M.  Joslyn,  against  Charles  A.  Jos- 
lyn  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Chaa.  C.  WlUson,  for  appellant  Burt  W. 
Eaton,  for  respondent. 

LEWIS,  J.  Mrs.  Joslyn  held  a  mortgage 
executed  by  the  owner,  W.  A.  Hymes,  on 
lot  12,  block  24,  In  the  dty  of  Rochester. 
She  also  purchased  the  premises  at  an  exe- 
cution sale,  subject  to  the  mortgage,  and  a 
gherlfTs  certificate  to  the  property  was  Is- 
Boed  to  her.  While  she  was  the  holder  and 
owner  of  such  mortgage  and  sheriff's  cer- 
tificate, before  the  property  was  redeemed, 
and  before  the  expiration  for  redemption  un- 
der the  execution  sale,  Mrs.  Joslyn  died 
testate.  Respondent,  Charles  A.  Joslyn,  her 
son,  had  for  a  number  of  years  been  acting 
as  her  agent.  In  charge  of  her  real  estate 
and  iDvestments  in  Rochester,  and  as  such 
had  authority  to  collect  rents  for  her.  At 
the  time  of  her  death  Mrs.  Joslyn  was  a 
resident  of  New  York  state,  and  upon  her 
decease  the  will  was  duly  probated  in  that 
jurisdiction,  and  appellant  was  duly  appoint- 
ed executor  of  the  estate.  This  action  was 
brought  to  recover  the  sum  of  $1,447.70,  al- 
leged to  have  been  collected  by  respondent 
during  his  agency,  and  not  accounted  for.  The 
ninth  clause  of  the  will  read:  "I  give,  devise 
and  bequeath  unto  my  son,  Charles  A.  Joalyn, 
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all   real  estate  In   the   state  of  Minnesota 
which  I  may  own  at  the  time  of  my  death, 
except  lots  6  and  8,  block  17,  in  East  Roches- 
ter, Minnesota."    The  only  question  neces- 
sary to  decide  upon  this  appeal  Is  whether, 
under  the  terms  of  this  clause  of  the  will, 
respondent  became  the  owner  of  the  Hymes 
property.    If  so,  and  he  was  in  possession  at 
the  time  of  Mrs.  Joslyn's  death,  retained  pos- 
session, and  collected  the  rents  therefrom,  be 
was  entitled  to  the  same  as  the  proceeds  of 
his  own  property.    Upon  the  other  hand,  if 
the  Hymes  lot  did  not  pass  to  respondent  un- 
der the  terms  of  the  will,  then  he  should  ac- 
count to  the  executor  for  the  amount  collect- 
ed.   The  trial   court  found  as  a   fact  that 
prior  to  the  death  of  Mrs.  Joslyn  the  owner 
of  the  lot  had  surrendered  possession  of  it 
to  respondent,  who  had  taken  and  retained 
possession  as  his  mother's  agent  until  her 
f  death,  and  had  thereafter,  through  his  ten- 
ants,  remained   in  possession   and   collected 
rents  amoimting  to  $210.    The  court  also  held 
that  title  to  the  premises  In  question  iwssed 
to  respondent  under  the  terms  of  the  ninth 
clause  of  the  will.    The  court  found  as  a  fact 
that  Hymes  had  surrendered  to  Mrs.  Joslyn 
all  control  and  possession  of  the  premises, 
but  the  finding  does  not  justify   the   con- 
clusion that  on  account  of  such  possession  she 
became  the  legal  owner  of  the  property.  The 
I  right  of  redemption  still  remained,  and  the 
I  title  did  not  ripen  into  a  legal  titie  until  the 
!  expiration  of  the  time  for  redemption.    In 
1  Llndley  v.  Crombie,  81  Minn.  232,  17  N.  W. 
i  372,  in  construing  section  322,  c.   66,   Gen. 
!  St  1878  (section  5471,  Gen.  St  1894),  it  was 
•  said,  first,  that  the  title  of  the  debtor  does 
j  not  pass  until  the  time  to  redeem  expires; 
!  second,  that  notwithstanding  snch  titie  does 
i  not  pass  at  once  on  the  sale,  yet  the  pur- 
i  chaser  acquires  by  the  Incomplete  sale  a  right 
;  which,  by  whatever  name  it  may  be  called, 
I  la  assignable;  and,  third,  that,  if  such  right 
I  is  assigned,  the  title,  when  It  passes  by  lapse 
:  of  time  and  nonredemption,  vests  by  virtue 
of  the  statute  in  the  assignee  of  such  right 
!  We  are  not   aware  that  this   holding  has 
:  ever    been    overruled,    although    some    con- 
j  troversy  has  arisen  over  the  method  by  which 
I  the  purchaser  under  the  execution  might  as- 
'  sign  his  interest  and  as  to  what  rights  the 
;  assignee  would  acquire  by  such  assignment. 
;  It  was  held  under  an  old  statute  (sections 
113-116,  c.  61,  Gen.  St.  1858)  that  by  Its  ex- 
I  press  terms  the  entire  estate  passed  upon  the 
i  sale,  subject  to  be  reinvested  with  the  title  up- 
:  on  redemption.  Curriden  v.  St.  Paul  &  North- 
I  em  Pacific  Ry.  Co.,  50  Minn.  454,  52  N.  W. 
i  966.    Under  our  present  statute  the  interest 
which  Mrs.  Joslyn  had  In  the  premises  was 
not  a  legal  title,  subject  to  be  defeated  by 
redemption,  but  was  an  Interest  in  the  real 
estate  which  she  could  convey.    The  use  of 
the  words  "real  estate"  in  the  devise  raises 
the  question  whether  by  this  term  it  was 
intended  to  Include  not  only  all  real  estate 
in  the  state  of  Minnesota  to  which  she  had  a 
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legal  title,  but  all  right,  title,  and  Interest 
In  property  within  the  state  of  which  she 
might  be  the  owner.  Section  255,  subd.  8, 
Gen.  St  1894,  d^hes  real  estate:  "The  word 
'land'  or  'lands,'  and  the  words  "real  estate,' 
shall  Include  lands,  tenements,  heredita- 
ments, and  all  rights  thereto  and  Interests 
therein."  Within  the  meaning  of  this  stat- 
ute, the  equitable  Interest  vested  In  Mrs. 
JoBlyn  by  virtue  of  her  possession  as  mort- 
gagee and  purchaser  under  the  execution  sale 
before  the  time  for  redemption  expired  was 
"real  estate";  and  by  the  words  employed 
In  the  ninth  clause  she  devised  to  her  son, 
respondent,  whatever  interest  she  had  In  the 
premises.  This  disposes  of  the  case. 
Judgment  affirmed. 

START,  C.  J.,  absent,  sick,  took  no  part 


POWBLIi  et  al.  v.  CITY  OP  DULUTH  et  al.  ; 

(Supreme  Court  of  MInnesotn.     Dec.  4,  1903.)  j 

MUNICIPAL    CORPORATIONS-WATKR    RATES—  i 
METERS— REMOVAL— INJUNCTION.  ] 

1.  The  board  of  water  commissioners  in  the 
city  of  Dalnth  established  water  rates  for  pri- 
vate residences,  at  bo  much  per  montti,  based  I 
upon  tlie  number  of  bowls,  tubs,  etc.,  and  adopt- 
ed an  ordinance  with  reference  to  meters  which 
provided  that  they   might  be  installed   at  the 
wish  of  the  consumer  or  at  the  pleasure  of  the 
board,  and  that  all  persons  were  forbidden  to 
Interfere  witli  or  remove  such  meters  without 
permission  by  the  board,  and  in  practice  adopt- 
ed the  rule  that,  after  a  meter  had  been  placed, 
a  customer  could  not  return  to  the  flat  rate 
without  the  board's  consent.     Before  the  city 
owned  the  water  system,  and  while  it  was  be- 
ing operated  by  a  private  corporation,  appel- 
lants made  application  for  and  bad  installed  a 
meter  which  they  continued  to  use  for  some 
time  after  the  city  acquired  ownership.    Appel- 
lants made  application  for  a  change  from  the   I 
meter  to  the  flat  rate  system,  which  the  city  re-  | 
fused.     In  an  action  brought  by  the  consumer  I 
to  enjoin  the  city  from  invading  the  premises  ■ 
for  the  purpose  of  replacing  the  meter  which  I 
had  been  taken  ont  for  repair,  and  from  cutting  ; 
off  the  water  supply  in  case  the  meter  was  not  ' 
reinstated  by  the  consumer,  and  to  compel  the  : 
city   to  furnish   water  at  the   established   flat 
rates,  held:    Water  rates  are  not  taxes  within 
the  meaning  of  those  constitutional  provisions 
requiring   a    uniformity    of   taxation,    but    are 
merely  the  price  paid  for  water  by  the  con- 
sumer as  a   commodity,  and  the  relation  be- 
tween the  city   and   the  consumer  is   that  of 
contract.     The  ordinance  and  rule  for  the  en-  • 
forcement  of  the  use  of  meters  were  not  arbl-  | 
trary   and   unreasonable.     The   finding  of  the  1 
court  is  sustained  by  the  evidence  to  the  effect   I 
that  water  was  furnished  to  all  of  the  consum-  ! 
ers  as  nearly  as  possible  at  actual  cost;    that 
the  flat  rates  were  made  as  nearly  as  possible 
uniform,  and  to  conform  to  the  meter  rates, 
which  were  reasonable  and  without  discrimina- 
tion as  between  appellants  and  other  consum- 
ers.    Held  also,  that  the  fact  that  appellants 
would   be  required  to  pay  50  or   55   cents  a 
month  more  by  the  meter  than  the  flat  rate 
system,  as  based  upon  their  prior  experience, 
does  not  tend  to  show  the  meter  rates  unreason- 
able, or  that  any  discrimination  was  made  be- 
tween appellants  and  other  consumers. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St  Louis  Coun- 
ty; Homer  B.  Dlbell,  Judge. 


Action  by  Roger  S.  Powell  and  R 
Powell  against  the  city  of  Dulnth  am 
Chase.    From  an  order  denying  the 
tion  asked,  plaintiffs  appeal    Afflrme 

Roger   S.   Powell,   for  appellants. 
Mitchell,  for  respondents. 

LEWIS,  J.  Respondent  city  acquln 
August  1,  1898,  to  the  water  system 
Dulutb  Gas  &  Water  Company,  and  h: 
ed  and  operated  It  ever  since.  The 
city  charter  went  Into  effect  March  1 
by  which  there  was  created  a  board 
ter  and  light  comndssioners.  The 
formulated  rules  and  regulations  In  re 
to  the  use  of  meters,  and  for  consul 
water  In  private  residences  published 
rate  of  so  much  per  month,  based  on  tl 
ber  of  bowls;  tubs,  and  closets,  and  c 
ing  the  use  of  meters  rule  6  was  a 
which  reads:  "Meters  may  be  place 
any  water  service  at  the  wish  of  the 
or  occupant  of  the  premises,  or  at  the  p 
of  the  board,  and  In  both  cases  the  bo{ 
furnish  the  meter  and  set  the  same  at 
pense  of  the  consumer,  reserving  th 
to  Inspect  It  or  remove  It  for  tests  or  ; 
Under  special  circumstances  the  boa 
furnish  and  set  meters  at  Its  own  e 
charging  rental  therefor.  All  perse 
forbidden  to  Interfere  with  or  remove  i 
or  gas  meter  from  any  service  wheo 
been  attached,  without  first  receiving 
slon  from  the  board." 

In   September,   1901,  the   meter  In 
lants'  premises,  a  private  residence, 
become  out  of  order,  was  taken  out 
commissioners  for  the  purpose  of  rep: 
at  or  about  that  time  appellants  mad< 
cation  to  be  furnished  water  at  the  t 
tablished  fiat  rate,  and  requested  tl 
meter  be  not  replaced.    The  applicatl 
denied,  and  the  commissioners  Insiste 
replacing  the  meter,  when  appellants 
to  permit  its  installation,  and  the  city 
ened  to  cut  off  the  water,  whereupon 
tlon  was  commenced  for  the  purpose 
straining  and   enjoining   the   commli 
from  replacing  the  meter  and  from  cut 
the  water  supply,  and  to  require  the 
furnish  the  premises  with  water  at 
tablished  flat  rate.    The  trial  court  foi 
facts  as  stated,  and  in  addition  theret( 
that  rule  6,  above  quoted,  was  the  o 
law,  regulation,  or  ordinance  adopted 
board  relative  to  supplying  consumei 
water  at  a  flat  or  meter  rate,  but 
practice  the  board  permitted  any  pros 
consumer  applying  for  water  in  the 
stance  a  choice  Of  flat  or  meter  rates, 
it  a  condition,  however,  that  If  the  me 
is  adopted  it  cannot  thereafter  be  cha 
a  flat  rate  without  the  con.sent  of  the 
The  court  also  found  that  the  flat  rab 
made,  as  nearly  as  possible,  uniform  v 
meter  rates,  allowance  being  made 
greater  waste  thought  to  exist  when  i 
taken  at  a  flat  rate;  that  water  Is  fu 


Digitized  by 


Google 


Minn.) 


POWKLL  ▼.  CITY  OF  DULUTH. 


451 


to  conmmera  as  nearly  as  may  be  at  tbe  cost 
thereof  to  the  dty,  and  that  water  Is  fur- 
nished for  sprinkling  lawns  when  consumers 
are  taking  under  the  flat  rate  at  one  cent 
per  square  yard  for  the  season,  but  to  meter 
consumers  at  the  regular  meter  rates;  that 
appellants  had  about  300  square  yards  of 
lawn  requiring  water,  and  which  respondents 
furnished  during  the  sprinkling  season.  The 
court  also  found  that  prior  to  January  1, 
1901,  while  appellants  were  paying  for  wa- 
ter at  meter  rates,  the  amount  consumed  cost 
less  than  they  would  have  paid  at  the  flat 
rate,  but  that  from  January  1  to  September 
1.  1001,  appellants  had  paid  about  50  to  55 
cents  per  month  more  at  tbe  meter  rate  than 
would  have  been  charged  at  the  then  estab- 
lished flat  rate.  It  is  also  found  as  a  fact 
that  about  three^flfths  of  tbe  families  In  the 
city  using  water  paid  for  It  at  meter  rates, 
and  that  In  dealing  with  appellants  the  board 
did  not  treat  them  differently  than  other  con- 
sumers of  water  similarly  situated. 

In  support  of  the  appeal  the  following  prop- 
ositions are  submitted:  That  water  rates  are 
taxes,  and  there  can  be  but  one  method  of 
determining  the  rates,  which  must  be  reason- 
able and  uniform;  tiiat  appellants  had  the 
option  of  taking  water  upon  either  the  meter 
or  flat  rate  basis,  and  that  in  refusing  them 
tbe  flat  rate  system  the  board  discriminated 
against  them  and  prohibited  the  use  of  privi- 
leges permitted  to  other  consumers. 

1.  Water  rates  are  not  taxes,  within  the 
meaning  of  those  constitutional  provisions 
wlilch  require  a  unlforqjlty  of  taxation.  Sec- 
tion 178  of  the  city  charter  provides  for  a 
levy  of  not  less  than  one-half  mill,  nor  more 
than  1^  mills,  on  the  dollar  annually  on  as- 
sessed valuations  of  tbe  taxable  property  of 
tbe  city,  to  be  paid  into  the  treasury  to  the 
account  of  the  board  of  water  and  light  com- 
missioners for  the  purpose  of  reducing  the 
water  rates  to  consumers,  but  this  provision 
lias  nothing  to  do  with  the  price  to  be  char- 
ged for  water  by  actual  consumers.  The 
burden  designed  by  section  178  Is  assumed 
by  the  city  upon  tbe  theory  that  It  Is  for 
tbe  benefit  of  the  people  at  large  to  support 
a  municipal  water  plant.  Such  a  system  is 
to  tbe  d^'s  advantage,  and  of  beneflt  to  all 
property  owners  and  taxpayers.  The  power 
conferred  by  the  charter  upon  the  city  of 
Duluth  to  own  and  maintain  Its  own  water 
system  is  in  Its  nature  public,  because  con- 
ferred for  the  public  benefit,  but  in  another 
sense  the  powers  conferred  may  be  consider- 
ed private,  because  they  are  such  as  may  be, 
and  often  are,  conferred  upon  private  In- 
dividuals or  corporations.  See  Dillon  on  Mu- 
nicipal Corporations.  {  27.  Taxes  are  tbe 
enforced  proportional  contribution  from  per- 
sons and  property  levied  by  tbe  state,  by 
virtue  of  Its  sovereignty,  for  the  support  of 
government  and  for  all  public  needs,  and 
they  are  therefore  properly  subjected  to  the 
rule  of  uniformity.  But  water  rates  are  im- 
posed and  collected  merely  as  tbe  compen- 


sation or  equivalent  to  be  paid  by  tbose  who 
choose  to  receive  and  use  tbe  water.  Water 
rates  are  In  no  sense  taxes,  but  merely  the 
price  paid  for  water  as  a  commodity.  Tbe 
principle  of  the  distinction  is  very  simple. 
In  reference  to  taxes  tho'e  is  no  choice.  The 
burden  falls  alike  upon  all  property,  and 
should  consequently  be  equal  as  nearly  as 
may  be,  but  In  the  case  of  water  rates  the 
relation  of  tbe  city  to  the  consumer  is  that 
of  contract.  Tbe  city  has  no  power  to  com- 
pel any  person  to  buy  water,  and,  for  tbe 
reasons  above  stated,  tbe  question  of  the 
amount  of  the  rates  depends  not  upon  tbe 
principle  of  uniformity  or  equality  between 
tbe  various  consumers,  within  the  principles 
of  taxation.  Wagner  'v.  City  of  Rock  Island, 
14(1  IIL  154,  34  N.  E.  645,  21  L.  R.  A.  519; 
Silkman  v.  Water  Commissioners,  152  N.  T. 
327.  46  N.  E.  612,  37  L.  R.  A.  827:  Jones  v. 
W^ater  Commissioners,  34  Mich.  273.  It  fol- 
lows that  a  uniform  system  of  rates  appli- 
cable upon  the  same  basis  to  all  consumers 
Is  not  within  the  requirements  of  the  charter. 
2.  According  to  tbe  flndlngs  of  the  court  it 
has  been  the  policy  of  the  water  commission- 
ers to  make  tbe  flat  and  meter  rates  as  near- 
ly equal  as  possible.  The  only  accurate 
method  for  the  measurement  of  water  is  by 
meter.  Experience  shows  that  consumers 
paying  at  the  flat  rate  waste  a  certain 
amount  of  water,  which  the  board  take  into 
consideration  in  fixing  those  rates,  and,  ac- 
cording to  the  evidence,  the  rates  are  ad- 
Justed  from  time  to  time  to  meet  this  fact 
in  accordance  with  the  knowledge  gained  by 
experience.  Tbe  city  acquired  its  plant  from 
its  predecessor,  the  Duluth  Gas  &  Water 
Company,  and  took  the  conditions  as  it  found 
them,  and  at  that  time  both  systems  were 
In  effect.  In  furtherance  of  the  board's  pur- 
pose to  furnish  water  at  the  least  possible 
cost  to  consumers,  and  at  tbe  same  time  to 
gradually  approach  a  universal  use  of  the 
meter  system,  rule  6  was  adopted.  Tbe 
board  did  not  at  once  require  all  consumers 
to  use  a  meter,  but  rather  adopted  the  prac- 
tice of  requiring  those  having  meters  to  re- 
tain them  and  pay  for  the  amount  of  water 
actually  consumed.  The  only  ground  upon 
which  appellants  can  assail  tbe  act  of  tbe 
commissioners  in  refusing  to  place  them  up- 
on the  flat  rate  basis  is  that  it  resulted  in  a 
discrimination  between  them  and  other  con- 
sumers who  pay  at  flat  rates,  or  that  the 
meter  rates  were  unreasonable;  but,  accord- 
ing to  the  evidence  and  the  flndlngs,  tbe 
meter  rates  were  reasonable.  If  it  appeared 
that  other  consumers  upon  tbe  flat  rate  sys- 
tem had  an  advantage  and  were  enjoying  a 
privilege  not  accorded  those  using  meters, 
and  that  the  commissioners  were  arbitrarily 
making  such  discrimination,  there  might  be 
some  ground  for  complaint.  But  such  is  not 
the  case.  On  tbe  contrary,  the  evidence  and 
flndlngs  are  to  the  effect  that  a  large  ma- 
jority of  those  using  meters  save  money  by 
80  doing.     Tbe  fact  that  according  to  ap- 
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pellants'  experience  with  a  meter  prior  to 
the  time  it  was  taken  out  showed  their  wa- 
ter bills  to  be  more  than  according  to  the 
flat  rate,  does  not  establish  discrimination, 
nor  prove  that  the  rate  by  the  meter  is  un- 
reasonable. It  is  found  by  the  court  that 
all  consumers  situated  as  appellants  have 
been  similarly  treated,  and  it  does  not  appear 
that  the  method  adopted  by  the  board  to 
gradually  bring  consumers  upon  the  meter 
basis  is  illegal  or  arbitrary,  or  that  it  re- 
sulted in  discrimination.  The  city,  through 
its  board  ot  water  commissioners,  has  a  rea- 
sonable discretion  to  accomplish  what  the 
charter  authorizes.  See  Parlter  v.  City  of 
Boston,  1  Allen  (Mass.)  361;  State  t.  Gosnell 
(Wis.)  93  N.  W.  542,  61  L.  R.  A.  33;  She  ward 
V.  Water  Company,  90  Cal.  635,  27  Pac.  439. 
Order  affirmed. 

START,  O.  J.,  absent,  sick,  took  no  part 


MINNEAPOLIS  &  ST,  L.  R.  CO.  v.  LUND 
et  ux. 

(Supreme  Court  of  Minnesota.     Dec.  4,  1908.) 

QUIBTINO    TITLHl— CONTINGENT   INTEREST  OF 
WIFE5— TRUSTS— BXBCUTORT  CONTRACT. 

1.  The  contingent  or  Inchoate  interest  of  the 
wife,  under  section  4471,  Gen.  St.  1894,  in  the 
real  property  of  the  husband,  may  be  defended 
b:r  her  in  an  action  against  lx>th  husband  and 
wife  to  quiet  title  to  the  land,  though  perhaps 
she  could  not  maintain  an  affirmatlTe  action  to 
recover  such  interest  prior  to  the  death  of  the 
husband. 

2.  Gen.  St.  1894,  g  4280,  proTldint;  that  when 
a  grant  of  land  for  a  valuable  consideration  is 
made  to  one  person,  the  consideration  being 
paid  by  another,  no  use  or  trust  shall  result  in 
favor  of  the  one  making  the  payment,  but  the 
title  shall  vest  in  the  person  named  as  grantee, 
has  no  application  to  an  executory  contract  for 
the  sale  of  land. 

3.  On  the  facts  stated  in  the  opinion,  it  is 
held  that  judgment  for  plaintiff  on  the  plead- 
ings should  not  have  been  granted.  The  un- 
eontroverted  facts  pleaded  in  the  complaint  do 
not  estop  defendants  from  asserting  their  inter- 
est in  at  least  a  part  of  the  land  in  question. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nicollet  Coun- 
ty;  Gorham  Powers,  Judge. 

Action  by  the  Minneapolis  &  St.  Louis 
Railroad  Company  against  HJalmar  Lund 
and  Christina  Lund.  Judgment  for  plalntlfl, 
and  defendants  appeal.    Reversed. 

Wellington  Brown,  for  appellants.  Albert 
B.  Clarke,  for  respondent 

BROWN,  J.  Action  to  quiet  title  to  real 
estate,  in  which  plaintiff  had  judgment  on 
the  pleadings,  and  defendants  appealed. 
From  the  complaint  it  appears  that  on  De- 
cember 17,  1894,  one  PInmmer  was  the  own- 
er of  the  B.  ^  of  the  N.  E.  %,  Sec.  2,  town- 
ship 111,  range  30,  in  Nicollet  county,  and 
entered  Into  a  written  contract  with  one 
John  Lund  by  which  he  sold  and  agreed  to 
convey  the  premises  to  Lund  for  the  price 


and  upon  the  terms  specified  In  the  v 
The  contract  was  not  recorded  unti 
after  the  execution  and  delivery  of  the 
hereinafter  mentioned.  The  complal 
leges  that  said  John  Lund  made  sai 
tract,  not  for  himself  or  In  his  own  Ii 
but  as  the  agent  and  trustee,  and 
special  instance  and  request,  and  ( 
benefit  of  defendant  HJalmar  Lui 
brother;  that  It  was  agreed  and  und 
between  defendant  Hjalmar  and  his ! 
John  that  the  premises  so  contract 
were  to  be  the  property  of  said  H 
and  that,  upon  payment  by  blm  of  tl 
chase  price  to  Flummer,  John  woul( 
Plummer  to  convey  the  legal  title  t 
that  pursuant  to  this  agreement  and 
standing  between  the  two  brothers, 
ant  EUalmar  immediately  after  the 
tlon  of  the  contract  entered  into  the 
sion  of  tbe  premises,  and  has  at  al 
since  then  been  in  the  actual  occupii 
the  same;  that  on  October  31,  189- 
Lund  and  wife  conveyed  to  the  Minn 
New  Ulm  &  Southwestern  Rallwa: 
pany,  Its  successors  and  assigns,  t 
ranty  deed,  a  strip  of  land  100  fe< 
across  the  premises  as  and  for  a  i 
way  for  said  company,  and  for  the 
eratloD  of  $125;  that  said  considerat 
paid  to  John  Lund  by  the  railway  cc 
and  by  him  paid  over  to  defendant  G 
who  accepted  and  received  It,  and 
and  confirmed  the  action  of  bis  brc 
deeding  the  right  of  way  to  the  co 
There  is,  however,  no  allegation  In  t 
plaint  that  defendant's  wife,  Gbriatln: 
received  the  consideration  for  said  c 
any  part  of  It  or  that  she  in  any 
ratified  or  confirmed  the  conveyance; 
there  any  allegations  that  she  has 
manner  relinquished  her  inchoate 
in  the  land  existing  by  reason  of  t 
that  she  Is  the  wife  of  defendant  B 
who  the  complaint  alleges  was  the  o' 
the  land.  Subsequent  to  this  deed,  i 
20,  1896,  while  the  defendants  were 
possession  of  the  land,  John  Lund  a 
executed  another  deed  to  the  same 
company  of  two  additional  strips  ex 
over  the  premises,  one  of  the  widtl 
feet  adjoining  on  the  east,  and  one 
width  of  150  feet  adjoining  on  the  -< 
the  original  strip.  It  does  not  appe? 
consideration  was  in  fact  paid  for  tl 
veyance,  though  the  complaint  alle^ 
one  of  the  considerations  therefor  i 
benefit  resulting  to  the  land  from  tb< 
lishment  and  maintenance  of  a  ralivi 
tlon  at  that  point  Tbe  complaint 
that  defendant  Hjalmar  expressly  co 
to  and  authorized  the  execution  of  th 
but  the  answer  denies  it,  and  afflm 
alleges  that  it  was  executed  wholly 
authority  or  consideration.  At  the 
the  execution  of  these  deeds  the  recc 
of  tbe  land  was  In  Plummer,  and  t 
way  company  undoubtedly  learned  ' 
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through  Inquiry,  of  the  contract  with  John 
Lnnd  for  Its  sale;  but  it  does  not  appear 
that  any  Inquiries  were  made  of  HJalmar 
LuDd,  who  was  In  possession  of  the  land, 
and  the  equitable  owner  thereof  under  the 
contract,  as  to  his  rights.  The  complaint 
further  alleges  that  subsequent  to  the  exe- 
cution of  the  deeds  the  railway  company  en- 
tered upon  the  premises  conreyed  thereby, 
and  constructed  Its  railroad  over  and  across 
the  same,  and  erected  Its  station  buildings 
thereon,  which  have  since  been  maintained. 
Some  time  after  the  execution  of  such  deeds, 
defendant  HJalmar  paid  Plummer  the  con- 
tract price  of  the  land,  and  the  latter  con- 
veyed the  same  to  him  by  a  properly  exe- 
cuted deed,  which  was  duly  recorded  Jan- 
uary 22,  1900.  Plaintiff  In  this  action  suc- 
ceeded to  the  title  and  all  the  rights  of  the 
Minneapolis,  New  Ulm  &  Southwestern  Hall- 
way Company,  and  brought  this  action  to 
quiet  title  to  the  land  conveyed  by  said 
deeds.  The  answer  admits  substantially  all 
the  allegations  of  the  complaint,  though,  as 
already  stated,  an  Issue  Is  raised  as  to  the 
authority  of  John  Lund  and  wife  to  execute 
and  deliver  the  second  deed.  The  answer 
distinctly  denies  such  authority,  and  alleges 
also  that  the  deed  was  without  considera- 
tion. As  to  the  first  deed,  defendant  HJal- 
mar admits  that  the  consideration  paid  John 
therefor  by  the  railway  company  was  re- 
ceived by  him,  and  he  expressly  confirms 
that  deed,  and  disclaims  any  Interest  in  the 
land  conveyed  thereby;  but  his  wife,  de- 
fendant Christina  Ltmd,  denies  that  she  re- 
ceived any  part  of  such  consideration,  and 
slie  asserts  her  interest  therein  as  the  wife 
of  defendant  HJalmar.  Upon  this  state  of 
the  pleadings,  the  court  below  ordered  Judg- 
ment for  plaintiff,  which  was  entered,  and 
defendants   appealed. 

As  to  the  first  tract' of  land,  In  so  far  as 
defendant  HJalmar  Lund  Is  concerned,  plain- 
tiff Is  entitled  to  Judgment,  for  he  expressly 
admits  having  received  the  consideration 
paid  by  the  railway  company  therefor,  and 
disclaims  any  Interest  In  the  land  so  con- 
veyed. But  we  are  unable  to  concur  with 
pLnintiff's  counsel  In  his  contention  that  de- 
fendant Christina  Lund  has  no  Interest  there- 
in, or  that  she  In  any  manner  relinquished 
or  waived  her  Inchoate  rights  as  the  wife 
of  defendant  HJalmar.  Gen.  St.  1894.  {  4471, 
OD  the  subject  of  the  descent  of  real  prop- 
erty, provides  that  the  surviving  husband 
or  wife  shall  be  entitled  to,  and  shall  hold 
in  fee  simple,  or  by  such  Inferior  tenure  as 
the  deceased  was  at  any  time  during  cover- 
ture seised  or  possessed,  an  equal,  undivid- 
ed one-third  of  all  lands  of  which  the  de- 
ceased was  at  any  time  during  the  marriage 
relation  seised  or  possessed,  free  from  any 
disposition  thereof  to  which  the  surviving 
husband  or  wife,  as  the  case  may  be,  shall 
not  have  assented  in  writing.  Under  this 
statute  the  wife  has  an  interest  In  all  lands 
owned  by  her  husband,  which  ripens  Into 


full  and  absolute  title  at  his  death,  unless 
previously  relinquished  by  her.  Unless  she 
In  some  manner  provided  by  law  assents  to 
a  sale  or  transfer  of  the  land  by  the  hus- 
band, no  act  of  his,  whether  by  conveyance 
or  otiierwise,  can  deprive  her  of  that  inter- 
est Madpon  v.  Madson,  69  Minn.  37,  71  N. 
W.  824;  Dayton  v.  Corser,  51  Minn.  406,  53 
N.  W.  717,  18  L.  R.  A.  80.  While  she  could 
not,  perhaps,  prior  to  the  death  of  ber  hus- 
band, maintain  an  action  to  recover  any  part 
or  portion  of  the  land  owned  by  him,  her 
right  being  merely  Inchoate,  she  may  defend 
such  right  and  interest  In  an  action  brought 
against  her  to  quiet  title  thereto.  In  the  case 
at  bar  Mrs.  Lund  at  no  time  assented,  in 
writing  or  otherwise,  so  far  as  the  plead- 
ings disclose,  to  the  transfer  of  either  the 
original  right  of  way,  or  the  additional  tracts 
conveyed  by  the  second  deed.  No  part  of 
the  consideration  was  paid  to  or  received  by 
her,  nor  are  there  any  allegations  that  by 
any  act  or  representation,  or  through  culpa- 
ble negligence,  she  induced  the  railway  com- 
pany to  believe  that  John  Lund  had  a  right 
to  convey  her  interest  in  the  land  to  the  rail- 
way company.  It  must  follow,  therefore, 
that  the  Judgment  against  her  upon  the  facts 
stated  in  the  pleadings  Is  not  warranted  as 
to  the  land  covered  by  either  deed. 

Counse'  for  plaintiff  insist  that  the  Judg- 
ment was  proper  as  to  defendant  HJalmar. 
as  to  the  second  deed,  (1)  on  the  ground  of 
estoppel;  and  (2)  on  the  theory  that  John 
Lund,  by  the  contract  of  sale  with  Plummer, 
held  the  title  to  the  land,  and  that  a  deed 
from  him  conveyed  both  the  legal  and  equi- 
table title  to  the  railway  company.  In  sup- 
port of  the  first  contention.  It  is  urged  that 
as  defendant  HJalmar  caused  the  title  of 
the  land  to  be  placed  In  the  name  of  his 
brother  John,  and  permitted  him  to  deal 
with  It  as  his  own,  and  having  expressly  rat- 
ified and  confirmed  the  first  deed,  and  receiv- 
ed and  accepted  the  consideration  therefor, 
he  Is  estopped  from  calling  In  question  the 
validity  of  the  second  deed.  We  do  not  con- 
cur In  this  view.  The  complaint  alleges.  It 
is  true,  that  the  second  deed  was  made  witli 
the  knowledge  and  consent  of  defendant 
HJalmar,  but  this  the  answer  expressly  de- 
nies. The  complaint  also  alleges  that  the 
consideration  for  the  second  deed  was  receiv- 
ed by  defendant  HJalmar,  and  this  also  Is 
denied.  The  only  fact  upon  which  the  doc- 
trine of  estoppel  can  be  applied  to  defendant 
is  that  he  approved  the  first  deed,  and  ac- 
cepted the  consideratioB  paid  therefor.  But 
It  Is  far  from  clear  how  his  conduct  respect- 
ing that  conveyance,  which  was  not  acted 
or  relied  upon  by  plaintiff  in  procuring  the 
second  deed,  so  far  as  the  complaint  disclos- 
es, can  have  any  effect  as  an  estoppel.  De- 
fendant was  In  possession  of  the  land  at  the 
time  both  deeds  were  made,  resided  there- 
on with  his  wife,  defendant  Christina,  and 
plaintiff  was  bound  to  take  notice  of  bis 
rights,  and  of  whatever  title,  legal  or  equit' 


Digitized  by  CjOOQIC 


454 


97  NORTHWESTERN  BEPORTBR. 


ble,  he  may  hare  had  to  the  land.  Groff  t. 
Ramsey,  19  Minn.  44  (Oil.  24);  New  t. 
Wheaton,  24  Minn.  400;  Jones  v.  Brenlzer, 
70  Minn.  5%.  73  N.  W.  255.  It  Is  not  alleged 
In  the  complaint  that  plalntifF  knew  at  the 
time  the  deeds  were  made  of  the  relation- 
ship existing  between  Hjalmar  and  John 
Lund,  nor  that  plaintiff,  in  accepting  the  sec- 
ond deed,  relied  upon  the  action  of  Hjalmar 
in  approving  the  first.  It  was  not,  therefore, 
misled  by  any  act,  conduct,  or  representa- 
tion on  the  part  of  defendant  Hjalmar  in 
respect  to  the  execution  of  the  deed,  and  is 
in  no  position  to  invoke  the  doctrine  of  es- 
toppel. 

But  it  is  contended  that  by  section  4280, 
Gen.  St.  1894,  which  provides  that  when  a 
grant  of  land  for  a  valuable  consideration  is 
made  to  one  person,  and  the  consideration 
therefor  is  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom 
such  payment  is  made,  but  the  title  shall 
vest  in  the  person  named  as  grantee,  the 
legal  and  equitable  title  to  the  land  in  ques- 
tion passed  by  the  Plummer  contract  to  John 
Lund,  and  clothed  him,  for  all  purposes,  with 
the  right  to  sell  and  convey  it  as  his  own. 
But  this  statute  can  have  no  application  to 
the  case  at  bar.  It  was  held  in  Johnson 
v.  Krassin,  25  Minn.  117,  that  the  statute 
cited  has  no  application  to  executory  con- 
tracts for  the  conveyance  of  land;  and  that 
case  was  followed  in  Haaven  t.  Hoaas,  60 
Minn.  313,  62  N.  W.  110.  The  Plummer  con- 
tract was  an  executory  contract,  and  not  a 
conveyance  of  the  land,  within  the  meaning 
of  this  statute;  and  the  allegations  of  the 
complaint  to  the  effect  that  defendant  Hjal- 
mar in  fact  owned  the  land,  though  the  con- 
tract was  made  in  the  name  of  his  brother 
John,  are  not  only  in  accordance  with  the 
facts,  but  the  law  as  well. 

It  follows  from  what  has  been  said  that 
the  court  below  was  In  error  in  granting 
judgment  for  plaintiff  on  the  pleadings,  be- 
cause, (1)  as  to  Mrs.  Lund,  she  bad  never 
parted  with  her  Interest  in  either  tract  of 
land  conveyed  by  the  two  deeds;  and  (2)  as 
to  both  defendants,  with  respect  to  the  tract 
of  land  conveyed  by  the  second  deed,  the 
Issue  was  squarely  made  by  the  pleadings 
whether  John  Lund  was  authorized  to  ex- 
ecute the  same;  (3)  the  statute  of  uses  and 
trusts  has  no  application,  because  the  con- 
tract under  which  Hjalmar  claimed  to  own 
the  land  was  executory;  and  (4)  there  are 
no  facts  alleged  in  the  complaint,  which  are 
uncontroverted  by  the  answer,  sufficient  to 
warrant  an  application  of  the  doctrine  of 
estoppel  against  either  defendant  as  to  the 
second  deed.  It  Is  probable  that  upon  a  trial 
of  the  action  an  estoppel  as  to  both  defend- 
ants may  be  shown,  but  It  Is  not  sbovm  by 
the  facts  as  they  now  appear  from  the  plead- 
ings. 

Judgment  reversed. 

START,  O.  J.,  absent,  sick,  took  no  part 


MINNESOTA  SUGAR  CO.  t.  IVEBS 
State  Auditor. 

(Supreme  Court  of  Minnesota.    Dec.  4,  1 

CERTIORARI— WHEN     LIES— STATB     AUD 
SUOAR  BOtJNTY— CONSTITUTIONAL,  U 

1.  The  State  Auditor  refused  to  allow  ; 
sue  warrants  for  the  sugar  bounty  provic 
in  Laws  1895,  p.  490,  c.  205,  as  amem 
Laws  1899,  p.  389,  c.  307,  for  the  jeni 
upon  the  ground  that  both  of  tlie  abov 
tioned  acts  are  in  direct  Tiolation  of  sect 
10,  art.  9,  of  the  Constitution.  Held  that 
the  Auditor  refused  to  issue  the  warrai 
the  reasons  before  stated,  he  acted  in  a 
judicial  capacity,  and  in  a  manner  af 
the  rights  or  property  of  a  citizen  ana 
to  the  manner  in  which  they  are  affec 
proceedings  or  decisions  of  the  courts,  ai: 
certiorari  will  lie  in  such  a  case  to  revi 
acts,  and  to  determine  the  rights  of  a  pet 
to  the  bounty  before  mentioned. 

2.  Laws  1895,  p.  490,  c.  205,  as  amen 
Laws  1899.  p.  380.  c.  307,  providing  I 
payment  of  certain  bounties  to  manufai 
of  sugar  from  beets  grown  in  this  state, 
constitutional,  because  in  violation  of  tl 
visions  of  sections  5,  10,  art.  9,  of  the 
mental  law. 

3.  An  unconstitutional  statute  is  sin 
statute  in  form,  is  not  a  law,  and  undei 
circumstance  or  condition  lacks  the  fo 
law.  It  is  of  no  more  saving  effect  to 
legislative  action  taken  under  it  than  as 
it  had  never  been  enacted.  No  moral  oW: 
on  the  part  of  the  state  can  be  predicatei 
an  UDConstitutionql  statute. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  Minnesota  Sugar  C 
ny  to  Samuel  G.  Iverson,  as  State  A 
Writ  discharged. 

Childs,  Edgerton  &  Wlckwire,  Doug 
Fiske,  and  BU  Torrence,  for  petitioner. 
Douglas,  Atty.  Gen.,  for  re^randent. 

COLLINS,  J.  At  the  last  term  of  tbii 
the  petitioner  herein  applied  for  a  v 
certiorari  directed  to  the  State  Auditc 
requiring  him  to  transmit  certified  co] 
the  records  of  bis  office,  and  all  of  the  i 
theretofore  made  to  him,  and  all  other 
relating  to  the  claim  of  the  petitioner 
bounty  upon  sugar  manufactured  by 
ing  the  year  1000,  which  bounty,  it  v 
serted,  was  due  from  the  state  under  tl 
visions  of  Laws  1895,  p.  490,  c.  205,  as  c 
ed  by  Laws  1890,  p.  389,  c.  307.  Up 
return  to  the  order  to  show  cause,  and 
ulatlon,  we  directed  that  the  writ  is 
prayed  for,  but  deferred  stating  our  r 
for  so  determining  until  the  question  i 
upon  tbe  return  should  be  presented  fc 
slon.  The  return  having  been  mad 
cause  was  set  down  for  argument  up 
merits,  and  has  been  duly  presented  ac 
mltted  by  counsel  for  the  respective  i 
We  shall  first  express  our  views  on  th( 
of  the  petitioner  to  the  writ 

In  State  ex  rel.  v.  Clough  et  al.,  64 
378.  C7  N.  W^.  202,  it  was  stated  that ' 
der  the  proceedings  of  special  trlbunali 
mlssioners,  or  ministerial  officers  judi 

f  1.  See  Certiorari,  vol.  9,  Cent.  Dig.  I  tt. 
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their  nature,  they  mnat  affect  the  rights  and 
property  of  a  citizen  In  a  manner  analogona 
to  that  In  which  snch  rights  are  affected  by 
the   proceedings  of  courts  acting  judicially. 
Further  discussion  in  that  opinion  was  mere- 
ly elaboratlve  of  the  above  concise  proposi- 
tion.    The  perplexity  in  determining  whether 
or  not   eertiorarl  will  lie  in  any  given  case 
arises  out  of  the  difficulty  in  distinguishing 
between  legislative,  executive,  or  ministerial 
acts,  and  those  of  a  Judicial  nature.  In  which 
an  officer,  commissioner,  or  a  special  tribunal 
Is  called  upon  to  act  in  a  Judicial  or  quasi 
Judicial  capacity.    This  is  the  chief  distin- 
guishing test,  as  is  conceded  by  the  Attorney 
General.    If  the  determination  of  the  tribunal 
or  the  officer  called  upon  to  act  affects  the 
rights  or  property  of  a  citizen  analogous  to 
the  manner  in  which  they  are  affected  by  pro- 
ceedings or  decisions  of  courts  acting  Judi- 
cially, the  proceedings  In  question  are  of  a 
Judicial    nature,    and  the   writ  will   lie.    If 
they  do  not  so  affect  rights  or  property,  the 
determination  In  question  must  be  considered 
as  ministerial,  legislative,  or  administrative, 
as  the  case  may  be,  and  so  treated  by  the 
courts.    The  character  of  the  office  or  tribunal 
does  not  determine  the  question,  but,  rather, 
the  natare  of  the  act  performed.    Under  the 
1899   statute  the  State  Auditor  Is  made  the 
officer  who  has  to  pass  upon  and  determine 
the  validity  of  all  claims  for  bounty  made  by 
any  party  under  the  act    If  the  Auditor,  by 
acting  In  conformity  with  the  statute,  has  the 
power  of  adjudication  upon  the  rights  of  pe-  - 
sons  and  property,  his  acts  must  be  quasi  ju- 
dicial, at  least.    He  Is  the  special  tribunal  or 
officer  called  upon  to  determine  what  the  law 
Is,  and  what  the  legal  rights  of  the  parties 
are,  and  he  acts  Judicially  when  passing  upon 
the  constitutionality  of  the  law  and  disposing 
of  such  rights.    In  the  case  at  bar  the  State 
Auditor  ezerdsed  no  ministerial  duties  what- 
ever when  he  declined  and  refused  to  allow 
the  claim  upon  the  ground  that  the  law  upon 
which  the  petitioner  was  obliged  to  rely  was 
unconstitutional.    Ue  disposed  of  the  petition- 
er's property  rights  in  precisely  the  manner 
In  which  they   might  be  affected  or  swept 
away  by  proceedings  In  the  courts.    He  as- 
certained no  facts,  nor  was  he  compelled  so 
to  do,  according  to  the  stipulation,  for  they 
were  agreed  upon.    He  did  not  have  to  con- 
strue the  law,  because  its  terms  were  plain 
and  beyond  controversy.    The  facts  being  im- 
dlsputed,  the  Auditor  declared  that  the  law 
In  question  was  obnoxious  to  the  constitu- 
tional provisions,  and  for  that  reason  alone 
he  refused  to  comply  with  It. 

In  State  ex  rel.  v.  Dunn,  86  Minn.  301,  90 
N.  W.  772,  It  was  said  that  "the  exercise  of 
Judicial  functions  may  Involve  the  perform- 
uce  of  legislative  or  administrative  duties, 
snd  the  performance  of  administrative  or 
■ninlsterlal  duties  may.  In  a  measure,  involve 
tbe  exercise  of  Judicial  functions.  It  may  be 
said  generally  that  tbe  exercise  of  judicial 
tonctlons  Is  to  determine  what  tbe  law  Is, 


and  what  the  legal  rights  of  parties  are,  with 
respect  to  a  matter  In  controversy;  and  when- 
ever an  officer  is  clothed  with  that  authority, 
and  undertakes  to  determine  those  questions, 
be  acts  Judicially."  It  Is  obvious  that  in  the 
present  case  the  act  of  the  Auditor  was  Judi- 
cial. 

It  matters  not  that  the  court  cannot  by  a 
writ  of  certiorari  cause  tbe  Auditor  to  act  In 
conforr'Ity  with  the  bounty  act.  We  can 
merely  review  his  determination  at  this  time, 
and,  if  found  erroneous,  another  and  further 
remedy  must  be  discovered  by  tbe  petitioner. 

Having  stated  the  sole  Issue  made  by  the 
return,  we  pass  to  the  merits  of  tbe  case, 
and  find  Involved  the  constitutionality  of 
Laws  1899,  p.  388,  c.  307,  the  requirements  of 
which  have  been  complied  with  In  all  mat- 
ters of  detail  by  the  petitioner.  This  statute 
was  an  amendment  to  Laws  1805,  p.  490,  c. 
205,  which  appears  to  have  been  enacted 
without  any  reference  whatsoever  to  the  cul- 
tivation of  the  sugar  beet  In  Minnesota.  It 
contained  no  provision  that  the  sugar  for 
which  a  state  bounty  was  to  be  paid  should 
be  manufactured  from  beets  grown  In  Minne- 
sota, nor  did  it  provide,  as  does  the  act  of 
1899— although  this  fact  Is  not  material  In 
the  present  controversy— that  the  manufac- 
turer should  pay  a  certain  minimum  sum  per 
ton  for  all  beets  consumed.  Other  regula- 
tions found  In  the  last-mentioned  act,  and  up- 
on which  counsel  for  petitioner  have  placed 
great  stress,  are  not  to  be  found  in  that  of 
189S.  The  Attorney  General,  representing 
the  state,  Insists  that  at  least  two  sections 
(sections  6  and  10  of  article  9)  of  tbe  Constitu- 
tion are  violated  by  the  provisions  of  either 
and  both  of  these  acts.  These  sections  of  tbe 
fundamental  law  are  limitations  upon  the 
state,  solely,  not  upon  minor  subdivisions 
thereof;  and  three  propositions  are  submit- 
ted in  behalf  of  the  state,  as  follows:  First, 
that  under  section  5 'the  state  (with  certain 
exceptions)  Is  prohibited  from  contracting  any 
debt  or  being  a  party  in  carrying  out  any 
work  of  Internal  Improvement;  second,  that 
under  section  10  the  state  Is  prohibited  from 
giving  or  loaning  its  credit  or  aid  to  any  Indi- 
vidual, association,  or  corporation;  third,  that 
Irrespective  and  Independent  of  these  provi- 
sions the  Legislature  Is  powerless  to  provide 
for  or  authorize  the  expenditure  of  public 
funds  of  the  state  except  for  a  public  pur- 
pose. Naturally  these  propositions  are  very 
closely  associated.  And  Ihe  Attorney  Gen- 
eral also  contends  that  tbe  whole  question  in- 
volved In  this  case  has  already  been  deter- 
mined by  this  court  In  each  of  the  following 
cases:  State  v.  Foley,  80  Minn.  350,  15  N. 
W.  376;  Coates  ▼.  Campbell,  37  Minn.  498, 
36  N.  W.  366;  Hlppe  v.  Becker,  56  Minn.  100, 
57  N.  W.  831,  22  L.  R.  A.  867;  Deering  &  Oo. 
V.  Peterson,  76  Minn.  118,  77  N.  W.  568.  It 
Is  argued  that  it  Is  well  settied  by  these  cases 
that  the  Legislature  Is  powerless  to  appropri- 
ate money  for  the  purpose  designated  in  these 
acts,  because  this  bounty  Is  simply  a  grs' 
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from  the  state  for  the  encouragement  of  a 
private  enterprise  and  the  aggrandizement  of 
private  parties.  Let  us  turn  to  these  cases, 
and  examine  them  with  reference  to  the  as- 
sertion of  counsel  for  the  state  that.  If  they 
are  to  be  followed,  this  case  la  easily  dispos- 
ed of  adversely  to  the  petitioner's  claim: 

In  State  t.  Foley,  supra,  It  was  said,  when 
referring  to  the  legislative  power  of  taxa- 
tion, that  It  "does  not  extend  to  the  exacting 
of  contributions  from  the  people  for  a  mere- 
ly private  purpose,  unconnected  with  any 
duty,  moral  or  legal,  on  the  part  of  the  state 
or  the  political  subdivision  upon  which  the 
burden  Is  imposed.  Such  a  proceeding  would 
not  be  taxation  at  all.  Taxation  compre- 
hends only  the  imposition  of  charges  for 
public  purposes." 

Again,  in  Cioates  v.  Campbell,  supra,  a  case 
in  which  the  legality  of  certain  bonds  Issued 
by  a  village  in  aid  of  the  improvement  of  a 
private  water  power— the  village  to  have 
part  of  the  power  for  the  perpetual  use  of 
its  fire  department— was  at  issue,  the  court 
used  this  language:  "As  it  is  entirely  mani- 
fest that  the  general  and  chief  purpose  of  the 
act  is  to  improve  the  water  power,  and  with- 
out which  purpose  the  act  would  not  liave 
been  passed,  the  question  necessarily  arises, 
what  Is  to  be  the  character  of  its  use  when 
Improved?  Is  it  to  be  public  or  private?  To 
the  consideration  of  this  question  it  is  im- 
portant that  the  water  power  is  not  the 
property  of  the  village  corporation  or  the 
public,  and  that  there  is  no  public  control 
over  the  management  of  the  property  or  the 
expenditure  of  the  fund;  that  the  village  cor- 
poration has  no  authority  to  own  or  manage 
water  powers.  The  water  power  must  be- 
long to  some  private  person  or  corporation, 
and  the  public  has  no  more  right  or  interest 
in  it,  or  right  in  its  use,  than  in  any  other  wa- 
ter power  owne'd  by  a  private  person  or  corpo- 
ration. •  »  •  The  public  has  no  Interest  in 
its  Improvement,  and  derives  no  benefit  from 
it,  beyond  the  incidental  benefit  arising  from 
any  person  improving  his  own  property. 
That  is  not  an  Interest  which  will  Justify 
taxation.  Certainly  no  one  would  claim  that 
funds  may  be  raised  by  taxation  to  aid  a 
private  person  in  constructing  a  private 
building  on  his  own  lot,  although  incidentally 
It  will  enhance  the  value  of  all  the  lots  in 
the  city  or  village.  That  this  water  power 
is  private  in  its  ownership  and  use  puts  it 
beyond  the  leglti&ate  objects  for  which 
taxes  may  be  Imposed." 

In  Rippe  V.  Becker,  supra,  the  question 
presented  was  the  right  of  the  state  to  ap- 
propriate money  then  in  its  treasury,  and 
to  add  to  this  amount  by  imposing  a  tax,  for 
the  purpose  of  constructing  a  mammoth  ele- 
vator for  the  use  of  the  grain  raisers  of  the 
state,  and  the  constitutional  provisions  be- 
fore referred  to  were  directly  under  consid- 
eration. It  was  contended  that  these  provi- 
sions had  reference  solely  to  highways  for 
travel  and  commerce,  and  that  the  Legislature 


was  at  liberty  to  appropriate  money  foi 
upbuilding  of  any  industry  in  the  state  tt 
it  might  deem  to  be  of  public  benefit, 
that  the  expenditure  of  public  funds  in 
way  could  be  properly  considered  as  ai 
erdse  of  the  police  power  through  a  re 
tlon  of  the  grain  business.  The  court  yi 
not  so  hold,  and  in  forceful  and  vigorous 
guage  declared  that  the  building  of  an  e 
tor  to  be  used  and  managed  by  the 
would  be  a  work  of  internal  improvei 
forbidden  by  section  6.  It  was  said  th 
so  construe  this  section  would  permit 
only  the  buUdlng  of  grain  elevators  bj 
state,  but  would  also  authorize  its  "engt 
in  schemes  of  drainage.  Irrigation,  dev 
lug  of  water  powers,  building  public  i 
mills,  public  creameries  and  packing  ho 
and  other  like  enterprises,  almost  wli 
limit."  It  should  be  here  noticed  thai 
der  this  law  the  state  was  to  consi 
equip,  and  operate  the  elevator.  It  wi 
own  afid  manage  It  as  a  public  enter] 
It  was  not  to  be  conducted  by  a  privat 
dividual  for  a  private  purpose,  as  woul 
the  sugar  manufactories  subsidized  bj 
acts  in  question. 

In  Deerlng  v.  Peterson,  76  Minn.  11 
N.  W.  568,  the  court  had  under  consider 
the  power  of  the  Legislature  to  approi 
money  from  its  treasury  for  the  use  of  ( 
tute  farmers  whose  crops  had  been  desti 
by  hall.  The  court  held  such  leglslatlo 
valid,  because  obnoxious  to  section  IC 
iterating  what  had  been  said  In  the  O 
Case— that  municipal  bonds  cannot  be  1: 
to  aid  an  enterprise  partly  public  and  p 
private,  that  taxation  cannot  be  Imposo 
private  purposes,  and  that  a  state  cannc 
propriate  money  in  its  treasury  for  a  pr 
purpose,  and  then  replace  it  by  taxatioi 
by  so  doing  it  would  do  indirectly  wt 
could  not  do  directly.  That  the  Legisli 
is  without  authority  to  appropriate  n 
or  to  provide  for  the  imposition  of  a  tai 
cept  for  a  public  purpose,  has  again 
again  been  held  by  this  court;  and  it  v 
seem  to  be  self-evident  that  if  it  cannol 
vide  for  the  imposition  of  a  tax,  excep 
a  public  purpose,  it  cannot  appropriate 
ey  for  such  purpose,  the  direct  result  1 
the  Imposition  of  a  tax  to  replenish  the  1 
ury.  The  property  of  our  citizens  cann< 
made  subject  at  any  time  to  the  aba 
disposition  and  unlimited  control  of  any 
latlve  body.  The  power  of  such  a  bo( 
curtailed  and  well  defined,  and  the  II 
tlons  on  such  power  must  grow  out  o 
essential  need  of  all  free  governments, 
was  said  In  Loan  Association  v.  Topek: 
Wall.  655,  22  L.  Ed.  455,  when  the  court 
considering  what  might  be  a  public  pu: 
for  which  taxation  could  be  upheld:  "T 
with  one  band  the  power  of  the  govern 
on  the  property  of  the  citizen,  and  witl 
other  to  bestow  it  upon  favored  Individ 
to  aid  private  enterprises  and  build  up 
vate  fortunes,  is  done  under*  the  fom 


Digitized  by 


Google 


Minn.) 


MINNESOTA  SUGAB  CO.  t.  IVEBSON. 


457 


law, and  Is  called 'taxation.'"     "Bnt"saldtbe 
court,  "in  the  case  before  us,  In  which  the 
towns   are  authorized  to  contribute  aid  by 
way  of  taxation  to  any  class  of  manufactur- 
ers, there  Is  no  difficulty  in  holding:  that  this 
Is  not  such  a  public  purpose  as  we  have  been 
considering.    If  It  be  said  that  a  benefit  re- 
sults to  the  local  public  of  a  town  by  estab- 
lishing manufactories,  the  same  may  be  said 
of  any  other  business  or  pursuit  which  em- 
ploys capital  or  labor."    That  a  manufactur- 
ing company  is  not  a  public  enterprise,  with- 
in the  meaning  of  any  well-settled  rule,  and 
that  a  gratuity  or  bounty  thereto  is  not  a 
grant  of  money  other  than  for  a  private  pur- 
pose. Is  jmlrersally  held  in  the  courts  of  the 
United  States.    It  is  upon  this  principle  that 
the  cases  we  have  cited  from  our  own  Re- 
ports are  based.    The  raising  of  sugar  beets 
for  manufacture  In  this  state  Is  just  as  much 
of  a  private  business  enterprise  as  Is  the 
manufacture  of  sugar  therefrom,  or  the  car- 
rying on  of  any  other  kind  of  a  -  manufactur- 
ing business.    All  are  private  enterprises,  and 
the  state  is  prohibited  from  engaging  In  them. 
It  is  also  universally  held  that,  to  sanction 
a  grant  of  public  funds,  the  public  purpose 
involved  must  be  direct    In  addition  to  the 
authorities   cited    from    our   own    court    in 
which  the  subject  of  legislative  appropria- 
tions   has    been    generally    discussed,    and 
wherein  It  has  been  asserted  that  benefits 
to  be  derived  by  the  public  must  be  direct, 
we  quote  the  following  language  from  an 
opinion  rendered  in  the  court  of  last  resort 
in  a  sister  state:   "If  we  turn  to  the  cases 
where  taxation  has  been  sustained  as  in  pur- 
suance of  this  power,  we  shall  find  in  every 
one  of  them  that  there  was  some  direct  ad- 
vantage accruing  to  the  public  from  the  out- 
lay, either  by  Its  being  the  owner  or  part 
owner  of  the  property  or  thing  to  be  created 
or  obtained  with  the  money,  or  the  party  im- 
mediately interested  In  and  benefited  by  the 
work  to  be  performed,  the  same  being  mat- 
ters of  public  concern,  or  because  the  pro- 
ceeds of  the  tax  were  to  be  expended  in 
defraying  the  legitimate  expenses  of  govern- 
ment, and  In  promoting  the  peace,  good  order, 
and  welfare  of  society."    Curtis'  Adm'r  v. 
Whipple,  24  Wis.  354,  1  Am.  Rep.  187.    But 
the  precise  question  presented  by  the  bounty 
acts  has  been  determined  in  Michigan,  where 
a  statute  Identical  with  the  one  now  before 
08  was  declared  repugnant  to  the  state  Con- 
stitution In  the  year  1900.    Michigan  Sugar 
Co.  V.  Dlx,  124  Mich.  674,  83  N.  W.  625,  56 
U  R.  A.  329,  83  Am.  St  Rep.  354.    The  dis- 
cussion Is  so  well  conducted  in  that  case  that 
we  quote  at  length:   "The  discrimination  by 
the  state  between  different  classes  of  occupa- 
tions, and  the  favoring  of  one  at  the  expense 
of  the  rest  whether  that  one  be  farming  or 
banking,  merchandising  or  milling,  printing 
or  railroading,  is  not  legitimate  legislation, 
and  is  an  Invasion  of  that  equality  of  right 
and  privilege  which  is  a  maxim  In  state 
government    When  the  door  Is  once  opened 


to  It  there  Is  no  line  at  which  we  can  stop, 
and  say  with  confidence  that  thus  far  we 
may  go  with  safety  and  propriety,  but  no 
further.  Every  honest  employment  is  hon- 
orable. It  is  beneficial  to  the  public.  It  de- 
serves encouragement  The  more  successful 
we  can  make  It  the  more  does  It  generally 
subserve  the  public  good.  But  it  is  not  tlic 
business  of  the  state  to  make  discrimination!! 
in  favor  of  one  class  against  another,  or  in 
favor  of  one  employment  against  anotlicr. 
The  state  can  have  no  favorites.  Its  busi- 
ness Is  to  protect  the  Industry  of  all,  and 
to  give  all  the  benefit  of  equal  laws.  It 
cannot  compel  an  unwilling  minority  to  sub- 
mit to  taxation  in  order  that  It  may  keep 
upon  Its  feet  any  business  that  cannot  stand 
alone.  Moreover,  It  is  not  a  weak  Interest 
only  that  can  give  plausible. reasons  for  pub- 
lic aid.  When  the  state  once  enters  upon 
the  business  of  subsidies,  we  shall  not  fail 
to  discover  that  the  strong  and  powerful 
Interests  are  those  most  likely  to  control  leg- 
islation, and  that  the  weaker  will  be  taxed 
to  enhance  the  profits  of  the  stronger."  The 
sugar  bounty  act  of  Congress  was  before  (he 
Court  of  Appeals  of  the  District  of  Columbia, 
and  held  unconstitutional.  In  United  States 
ex  rel.  Miles  Planting  &  Mfg.  Co.  v.  Carlisle. 
5  App.  D.  C.  138.  We  need  not  quote  from 
that  case,  but  the  argument  there  found  is 
unanswerable  and  Is  dlrectiy  In  point 

Finally,  upon  this  point  we  concede  the 
difficulty  of  formulating  a  comprehensive 
definition  of  what  may  constitute  a  public 
purpose  or  use,  but  certain  It  Is  that  the 
purpose  or  use  to  which  the  Legislature  at- 
tempted to  appropriate  money  in  the  sugar 
bounty  act  falls  far  outside  of  any  rule  we 
have  been  able  to  discover.  It  was  simply 
an  attetnpt  to  aid  a  private  business  enter- 
prise, over  which  the  state  had  no  control, 
and  could  exercise  no  more  supervision  than 
It  could  over  one  of  the  hundreds  of  mer- 
chant flouring  mills  scattered  over  the  state. 
Both  and  each  of  the  bounty  acts  violate  the 
constitutional  provisions  before  mentioned. 

The  claim  is  made  that  the  state  Is  under 
a  moral  obligation  to  pay  this  bounty,  and 
reliance  is  placed  upon  ITnited  States  v.  Real- 
ty Company,  163  U.  S.  427,  16  Sup.  Ct.  1120, 
41  L.  Ed.  215.  There  the  court  declined  to 
pass  upon  the  question  whether  the  original 
legislation— the  congressional  bounty  act- 
was  constitutional,  but  assumed,  for  the  pur- 
poses of  the  decision,  that  It  was  not.  That 
case  has  been  very  severely  criticised,  and 
we  are  unable  to  find  any  other  In  which 
it  has  been  held  that  the  unconstitutional 
act  of  a  legislative  body  is  any  justification 
In  law  for  any  action  or  nonaction.  It  has 
again  and  again  been  held  that  an  unconsti- 
tutional statute'Is  simply  a  statute  in  form. 
Is  not  a  law,  and  under  every  circumstance 
or  condition  lacks  the  force  of  law,  and,  fur- 
ther, that  it  Is  of  no  more  saving  effect  to 
justify  action  taken  under  It  than  as  though 
It  bad  never  been  enacted.    A  moral  obllga- 
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tlon  upon  the  part  of  the  state  mnst  have 
something  more  substantia]  than  legislation 
obnoxious  to  the  fundamental  law  to  rest  up- 
on— something  more  for  a  foundation  or  start- 
ing point  than  a  statute  which  is  itself  im- 
moral. A  moral  obligation  can  nerer  be 
deemed  to  rest  upon  the  people  of  the  state 
to  discbarge  a  contract  made  by  the  Legis- 
lature in  direct  violation  of  the  Constitution, 
and  no  such  obligation  can  be  predicated  up- 
on the  act  In  question.  A  well-considered 
case  upon  this  subject  Is  Adslt  ▼.  Osmun,  84 
Mich.  420,  48  N.  W.  31,  11  L.  R.  A.  534. 
With  this  proposition  so  well  established,  it 
seems  almost  superfluous  for  us  to  call  atten- 
tion to  the  fact  that  this  manufacturing  plant 
was  bnllt  under  the  original  act,  which,  as 
before  stated,  was  of  no  more  value  to  the 
people  of  Minnesota  than  It  was  to  those  of 
any  other  state  within  shipping  distance, 
and,  further,  that,  Instead  of  recognizing  any 
obligation  under  this  legislation,  there  has 
always  been  a  repudiation  of  its  pretended 
obligation. 
Writ  discharged. 


NATIONAL  BOND  &  SECURITY  CO.  t. 
DASKAM  et  al. 

(Supreme  Ooort  of  Minnesota.     Dec.  4,  1903.) 

TAX   UBNS— INTEREST  IN   IiA.ND3. 

1.  Tax  liens  held  by  the  state  of  Minnesota 
are  not  interests  in  and  claims  upon  the  land  on 
which  they  are  a  lien,  within  the  meaning  of 
section  6.  c.  234,  p.  341,  Laws  1003. 

(Syllabus  by  the  (>>urt.) 

Appeal  from  District  0)urt,  Ramsey  (boun- 
ty;  OUn  B.  Lewis,  Judge. 

Action  by  the  National  Bond  &  Security 
Company  against  Sarah  E.  Daskam  and  oth- 
ers to  procure  the  registration  of  a  title. 
From  an  order  overruling  a  motion  to  set 
aside  a  summons  against  the  state,  the  state 
appeals.    Reversed. 

W.  B.  Douglas,  Atty.  Gen.,  T.  R.  Kane, 
Co.  Atty.,  and  O.  H.  O'Neill,  Asst.  Co.  Atty., 
for  the  State.  William  G.  White,  for  re- 
spondent. 

LEWIS,  J.  The  purpose  of  this  action 
was  to  procure  the  registration  of  a  title 
under  the  Torrens  Act,  c.  237,  p.  353,  Laws 
1901,  as  amended  by  chapter  234,  S  6,  p.  341, 
Laws  1903.  The  amendment  to  section  18 
of  the  original  act  Is  as  follows:  "Whenever, 
in  the  opinion  of  the  examiner,  the  state  of 
Minnesota  has  any  interest  in  or  claim  upon 
the  land,  he  shall  state  the  nature  and  char- 
acter thereof  in  his  report,  and  In  all  cases 
where  the  examiner  reports  tliat  the  state 
has,  or  may  have,  some  interest  in  or  claim 
upon  the  land,  it  shall  be  joined  as  a  party 
in  said  proceedings  and  named  in  the  sum- 
mons as  a  party  thereto.  In  order  that  its 
Interest  or  claim  may  be  defined,  protected 
and  preserved.    The  summons  shall  be  serv- 


ed upon  the  state  by  dellvo-lng  a  copy 
of  to  the  attorney  general,  who  shall  a 
In  the  proceedings  and  represent  the 
therein.  The  Judgment  and  decree  ren 
in  said  proceedings  shall  adjudicate  ai 
termine  the  Interest  of  the  state  in  sale 
and  Its  claim  upon  or  against  the  s 
In  the  course  of  the  proceedings  the  i 
Iner  of  the  titles  was  ordered  to  mi 
supplemental  report  setting  forth  the  in 
or  claim  of  the  state  in  the  premises 
he  made  the  following  recommenda 
"The  taxes  for  the  years  1890  and  1901 
all  of  the  premises  described  in  thes< 
ceedlngs,  and  also  the  taxes  for  the 
1891  and  1892  upon  lots  3,  18,  and  17, 
1,  of  SnelUng  Park,  are  all  unpaid,  an 
held  by  and  in  the  name  of  the  ste 
Minnesota,  and  all  of  the  same  are  i 
upon  the  premises  described  In  this  pn 
ing.  •  •  •  I  would  suggest  that  the 
ty  of  Ramsey  may  have  some  Interest  L 
tax  Hens,  and  that  because  thereof  the 
ty  be  Joined  as  a  party  defendant  b 
and  summons  served  upon  the  Attomej 
oral."  Thereupon  the  state  was  mi 
party,  and  thereafter  a  motion  was  mt 
set  aside  the  summons  upon  the  grouni 
the  court  had  no  authority  to  issue  a 
mons  against  the  state  of  Minnesota 
for  the  reason  tliat  the  state  could  i 
sued  without  Its  express  consent,  anc 
such  consent  was  not  expressed  b; 
amendment  of  1903.  The  motion  t 
been  denied,  appeal  was  taken. 

In  a  general  sense,  an  Interest  In 
claim  upon  land  may  include  tax,  Judg 
mortgage,  and  attachment  Hens,  but  th 
guage  employed  in  the  amendment  wi 
include  an  interest,  claim,  or  Hen  othei 
an  actual  vested  title  In  the  state  of 
nesota,  unless  It  is  clear  that  the  Legls 
so  Intended.  The  Interest  which  the 
has  in  the  land  in  question,  as  appears 
the  report  of  the  examiner.  Is  not  a  le 
tie,  but  a  mere  Hen  for  the  amount  o 
es  due  against  the  land,  and  may  be 
gulshed  at  any  time  on  payment  or  re 
tlon.  The  Hen  which  the  state  acqulr 
the  payment  of  taxes  begins  at  the  tin 
taxes  are  levied,  and  continues  until 
are  paid.  If  it  be  possible  for  the  st 
acquire  vested  title  as  a  result  of  th< 
cedure  to  enforce  the  collection  of  taxes 
it  may  be  said  to  have  acquired  a  claim 
the  land.  If,  In  proceedings  to  regis 
ties,  the  state  may  be  made  a  part; 
compelled  to  litigate  with  reference  1 
Hens  after  Judgment  and  sale,  then  the 
may  be  required  to  appear  and  have  Its 
for  taxes  adjudicated  and  determined  < 
Judgment,  or  even  before  the  taxes  a: 
Unquent.  Such  result  would  put  the 
to  extraordinary  inconvenience  and  ex; 
and  would  practically  change  the  ope 
and  effect  of  the  present  tax  laws, 
the  object  to  be  obtained  by  the  Torrer 
as  amended.  Is  to  have  adjudicated  ai 


Digitized  by 


Google 


Minn.)      COXE  BROS.  4  CO.  v.  ANOKA  WATERWORKS,  ELECTRIC  L.  &  P.  CO. 


459 


fined  every  right,  title.  Interest,  and  lien 
relative  to  the  premises,  the  original  act, 
and,  we  think,  the  amendment,  recognizes 
that  all  parties  and  Interests  are  subject  to  the 
claliQ  of  the  state  for  taxes.  As  to  such  claim 
there  Is  no  need  of  adjudication  or  determina- 
tion. The  record  is  made  from  time  to  time, 
and  ivboever  deals  with  the  land  must  take 
notice  of  the  claim  of  the  state  at  every 
stage  of  tax  proceedings.  While  true  that 
the  state  may  surrender  its  sovereignty,  and 
consent  to  be  made  a  party,  and  be  called 
upon  to  define  its  tax  ilens  at  any  time,  yet. 
In  view  of  the  manifest  Inconvenience,  ex- 
pense, and  lack  of  necessity,  it  seems  unrea- 
sonable that  the  Legislature  Intended  by  the 
amendment  to  make  such  a  sweeping  change. 
It  does  not  appear  from  the  report  of  the 
examiner  that  the  state  had  any  Interest  in 
or  claim  upon  the  land  In  question,  within 
the  meaning  of  section  6  of  the  amendment. 
Order  reversed. 

START,  0.  J.,  absent,  sick,  took  no  part 


NELSON  T.  KELSO  et  at 
(Supreme  Goort  of  Minnesota.    Dec.  4,  1908.) 

INJURT  TO  BMPIX>Y*-ASSUMPnON  OF  RISK. 

1.  In  a  personal  injury  action,  held,  it  conclu- 
dvely  appears  from  the  evidence  thnt  plaintiff 
was  familiar  with  the  machinery  and  the  place 
in  which  he  worked,  had  been  warned  of  the 
danger,  and  appreciated  and  assumed  the  risk 
of  continuing  at  work. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Ck>urt.  Beltrami  Coun- 
ty; W.  S.  McClenahan,  Judge. 

Action  by  Martin  Nelson  against  W.  C. 
Kelso  and  A.  Johnson,  copartners  as  the 
Kelso  Lumber  Company.  Verdict  for  plain- 
tiff. From  an  order  of  judgment  for  defend- 
ints  notwithstanding  the  verdict,  plaintiff 
appeals.     Affirmed. 

A.  A.  Miller  (L.  H.  Bailey,  of  counsel),  for 
appellant.  Morton  Barrows  and  Barrows  & 
Morrison,  for  respondents. 

LEWIS,  J.  Respondents  owned  and  operat- 
ed a  sawmill,  which  was  equipped  with  what 
is  known  as  a  "slab-chute,"  consisting  of  a 
flat  table  about  3  feet  wide  and  about  20 
feet  long,  upon  which  ran  four  endless  chains 
lengthwise  over  sprocket  wheels  on  shafts 
placed  at  either  end  of  the  chute.  On  one 
side  of  the  chute,  some  three  or  four  feet 
lower  than  its  top,  was  a  platform  vtpoa 
which  the  workman  stood  in  the  performance 
of  his  duties,  which  consisted  In  keeping 
the  chute  free  from  obstructions  and  seeing 
that  the  slabs  and  other  refuse  passed  on 
and  Into  the  carts.  This  work  required  him 
to  pass  by  the  end  of  the  shaft  at  the  outer 
end  of  the  chute.  The  sprocket  wheel  on 
this  shaft  was  some  two  or  three  Inches  from 
the  end,  and  the  shaft  passed  through  and 


revolved  in  a  box  set  In  the  outer  edge  of 
the  frame  of  the  slab-chute  outside  of  the 
sprocket  wheel,  and  projected  about  an  inch 
through  the  box  over  the  outer  edge  of  the 
chute  towards  the  operator.  This  projec- 
tion was  not  protected,  and  the  end  of  the 
shaft  was  somewhat  rough,  a  small  piece 
having  been  splintered  off.  Appellant  was 
23  years  old.  He  went  to  work  In  respond- 
ents' lumber  yard  February  15,  1902,  where 
he  remained  until  the  following  May  16th, 
when  ,he  was  set  to  work  at  the  slab-chute. 
Over  his  other  clothes  appellant  wore  a 
pair  of  bib  overalls,  buttoned  at  each  side, 
and  held  on  by  suspenders  attached  to  the 
bib.  He  was  standing  on  the  platform  above 
described,  and  while  reaching  over  the  chnte 
for  the  purpose  of  handling  or  straightening 
the  slabs  either  the  end  of  the  revolving 
shaft  or  the  sprocket  wheel  caught  him  by 
the  overalls,  and  whirled  him  around,  caus- 
ing aerions  Injury.  This  action  having  been 
begun  for  the  recovery  of  damages,  at  the 
close  of  the  trial,  on  motion  of  respondents, 
the  court  ordered  judgment  for  them  not- 
withstanding the  verdict.  The  specific  charge 
of  negligence  is  that  the  place  where  appel- 
lant was  standing  was  dangerous  and  un- 
safe, and  that  respondents  were  guilty  of 
negligence  In  maintaining  the  same  In  such 
condition. 

The  order  of  the  court  must  be  sustained 
for  the  reason  ■  that  It  conclusively  appears 
from  the  evidence  that  appellant  knew  the 
condition  of  the  machinery;  .was  thoroughly 
familiar  with  the  place  where  he  worked; 
appreciated  the  danger,  or  should  have  dona 
so;  and  assumed  the  risk  of  remaining  there. 
Although  he  had  worked  at  the  slab-chute 
only  three  days  when  injured,  and  testified 
that  the  foreman  bad  not  warned  him  of 
the  danger,  yet  he  had  observed  the  condi- 
tion of  the  sprocket  wheel  and  the  shaft,  and 
knew  that  it  was  rough  at  the  end,  and 
stated  that  while  at  work  his  overalls  had 
once  before  been  caught  sufficiently  to  un- 
button them,  and  admitted  that  a  fellow 
workman  had  warned  and  put  him  upon  his 
guard.  Tinder  these  circumstances,  appellant 
assumed  the  risk  of  continuing  in  the  em- 
ployment. 

Order  nfl[irm€d. 

START,  C.  J.,  Ill,  took  no  part 


COXE  BROS.  &  CO.  V.  ANOKA  WATER- 
WORKS, ELECTRIC  LIGHT  & 
POWER  CO. 

(Supreme  Court  of  Minnesota.    Dec.  4,  1903.) 

SALB-REFUSAI.  TO  DBLIVBR— DAMAGBS-EVI- 
DENCB  OP  MARKBT  VALUE. 

1.  Eh-idencc  examined,  and  held  sufficient  to 
justify  the  trial  court  in  submitting  to  the  jury 
the  question  whether  there  was  a  market  at 
Anoka,  this  state,  for  coal  of  the  variety  of  that 
Involved  in  the  action,  and  that  the  verdict  of 
the  jury  is  sustained  by  the  evidence. 
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2.  There  may  be  a  market  rnlue  of  a  particu- 
lar commodity  at  a  particular  place,  whether  it 
be  there  constantly  kept  in  atock  for  aula  or 
not. 

(SyUabaa  by  the  C!oart.) 

Appeal  from  District  Court,  Anoka  Coun- 
ty;  A.  B.  Giddlngs,  Judge. 

Adtion  by  Coxe  Bros.  &  Co.  against  the 
Anoka  Waterworks,  EHectric  Light  &  Power 
Company.  Verdict  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Morphy,  Ewing  &  Bradford,  for  appellant 
G.  H.  Wyman  and  Wyman  &  Blancbard,  for 
resi)ondent 

BROWN,  J.  Action  to  recover  tbe  value 
of  certain  coal  alleged  to  have  been  sold  and 
delivered  to  defendant.  In  which  defendant 
had  a  verdict,  and  plaintiff  appealed.  Tbe 
action  waa  here  on  a  former  appeal,  and  1b 
reported  in  87  Minn.  66,  91  N.  W.  265. 

It  appears  that  the  parties  entered  into  a 
contract  by  which  plaintiff  agreed  to  sell 
and  deliver  to  defendant,  f.  o.  b.  at  Anoka, 
this  state,  600  tons  of  Yonghlogheny  "vein 
run  of  pile"  coal,  at  13.70  per  ton,  to  be  paid 
for  by  defendant  within  60  days  from  date 
of  delivery,  under  and  pursuant  to  which 
plaintiff  delivered  to  defendant  about  60  tons, 
but  refused  to  deliver  more,  or  further  com- 
ply with  tbe  agreement,  unless  defendant 
should  pay  for  the  coal  cash  on  delivery. 
That  plaintiff,  by  this  refusal,  committed  a 
breach  of  the  contract,  entitling  defendant 
to  damages.  Is,  conceded.  Subsequently  this 
action  was  lm>aght  to  recover  tbe  value  of 
.the  coal  actually  delivered,  in  which  defend- 
ant interposed  a  counterclaim  for  damages 
for  tbe  breach.  The  principal  question  liti- 
gated on  the  trial  below  was  whether  there 
was  a  market  at  Anoka  for  the  variety  of 
coal  specified  In  the  agreement  between  the 
parties.  The  court  submitted  that  question 
to  the  Jury  to  determine,  and  also  the  ques- 
tion as  to  the  market  value  of  such  coal  at 
Anoka;  directing  them  that  tbe  difference 
between  the  contract  price  and  such  market 
value  was  the  measure  of  defendant's  dam- 
ages for  plaintiff's  breach  of  the  contract 
The  assignments  of  error  in  this  court  pre- 
sent one  main  question,  namely,  whether  the 
court  erred  in  so  Instructing  the  jury.  It  Is 
insisted  by  plaintiff  that  the  evidence  con- 
clusively showed  that  there  was  no  market 
for  this  particular  variety  of  coal  at  Anoka, 
and  that  the  court  should  have  so  instructed 
the  Jury  as  a  matter  of  law.  Our  examina- 
tion of  the  record  satisfies  us  that  the  trial 
court  was  correct  in  its  Instructions  In  this 
respect  and  the  order  appealed  from  must 
be  affirmed^  The  evidence  is  practically  sim- 
ilar to  that  given  on  the  former  trial,  and  It 
was  stated  in  the  former  opinion,  written  by 
Mr.  Justice  Collins,  that  there  was  testimony 
in  the  case  tending  to  show  the  market  value 
of  the  coal  contracted  for  at  Anoka,  and  that 
it  was  sufficient  to  raise  an  issue  for  the  Jury 
U>  pass  upon.    Our  re-examlnation  of  the  evi- 


dence tends  only  to  confirm  ttae  view  o 
court  as  there  expressed.  There  is  i 
and  positive  testimony  in  the  record  no- 
fore  us  that  there  was  a  market  for  thii 
ticular  variety  of  coal  at  Anoka.  The 
fact  that  the  market  value  at  Anoka 
place  of  delivery  provided  for  by  tbe 
tract  Included  a  profit  to  local  dealers, 
way  affects  the  question  In  controversy, 
fendant  was  entitled  to  the  dlfferenc 
tween  tbe  contract  price  and  the  m 
value  at  the  place  of  delivery  as  Its 
ages,  and  It  is  Immaterial  that  such  m 
value  Included  a  profit  to  local  de 
There  may  be  a  market  value  of  a  parti 
commodity  at  a  particular  place,  whethc 
article  is  there  constantiy  kept  In  stoc 
sale  or  not  Plaintiff  is  therefore  In  no 
tion  to  insist  that  the  market  price  at  Di 
with  transportation  charges  to  Anoka  a 
was  the  measure  of  defendants  relief. 

The  Jury  awarded  a  verdict  for  defei 
for  $235.72,  which  was  clearly  error,  the 
having  evldentiy  failed  to  deduct  tbe  an 
of  plaintiff's  claim  against  defendant 
the  damages  awarded  It;  but  the  cour 
rected  this  error  on  the  motion  for  a 
trial  by  ordering  the  verdict  reduced  t 
sum  of  $15.06.  This  practice  was  expi 
approved  by  this  court  In  the  case  of  E 
V.  Doyle.  60  Minn.  543,  72  N.  W.  814 
that  .iction,  which  was  brought  to  re 
upon  a  promissory  note,  defendant  inter 
a  counterclaim  for  damages  for  brea< 
warranty;  and  the  Jury  returned  a  v 
for  defendant  for  the  sum  of  $850,  ' 
was  $200  more  than  he  was  entitied  to. 
trial  court  ordered  a  reduction  of  the  t 
by  deducting  the  amount  of  the  note 
upon,  and  this  court  sustained  the  i 
The  case  is  dlrecOy  in  point,  and  Is  co 
ling. 

No  other  assignments  of  error  requir 
clal  mention,  and  the  order  appealed  fr 
affirmed. 

START,  C.  J.,  absent,  sick,  took  no  p 


HERRINQER  v.  INGBERQ. 

(Sapreme  Court  of  Minnesota.    Dec.  4,  1 

LIBBI/— CONSTRUCTION    OF    PUBLICATl 
PUBLIC  OFFICERS— CRITICISM. 

1.  In  an  action  for  libel  it  is  held:  (a) 
an  alleged  defamatory  publication  must  b 
en  and  construed  in  tlie  light  of  the  ore 
signification  and  Import  of  its  language 
that  the  natural  and  ordinary  meaning  < 
language  or  words  cannot  be  enlarged,  e 
ed,  or  restricted  by  innueudo;  and  (c)  thi 
article  complained  of  in  this  action  is  not 
ous. 

2.  A  citizen  has  the  legal  right  to  con 
fairly  and  with  an  honest  purpose  npo 
conduct  of  public  officers;  and  the  pnblii 
of  such  comments,  fair  and  temperate  in 
will  not  subject  the  author  to  an  actio 
damages. 

(Syllabus  by  the  Court.) 

\  2.  See  Libel  and  Slander,  vol.  82,  Cent.  Dig 
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Appeal  from  District  Oourt,  Norman  Coun- 
ty;  WlUIam  Watts,  Judge. 

Action  by  E.  J.  Herrlnger  against  Peter 
0.  Ingberg.  Verdict  for  plaintiff.  From  an 
order  denying  a  motion  for  judgment  not- 
withstanding the  verdict  or  for  new  trial, 
defendant  appeals.     Reversed. 

M.  A.  Brattland  and  Ole  J.  Vaule,  for  ap- 
pellant John  M.  Hetland  and  F.  H.  Peter- 
son, for  respondent 

BROWN,  J.  Action  for  libel,  In  which 
plaintiff  bad  a  verdict,  and  defendant  appeal- 
ed from  an  order  denying  his  alternative 
motion  for  judgment  notwithstanding  the 
verdict  or  for  a  new  trial. 

The  facts  are  as  follows:  In  1900  the  an- 
thorities  of  Norman  county  entered  into  con- 
tracts for  the  construction  of  what  Is  called 
the  "Hendrnm-Hegne  Ditch,"  which  extends 
through  the  county  from  east  to  west  for 
a  distance  of  16  miles.  The  contracts  were 
entered  into  in  July,  and  by  their  terms  the 
ditch  was  to  be  completed  by  January  1, 
1901.  Some  of  the  contractors  completed 
portions  of  the  ditch  covered  by  their  sepa- 
rate contracts,  but  others  failed  to  do  so, 
and  the  matter  ran  along,  the  ditch  uncom- 
pleted, until  1902.  The  failure  fully  to  com- 
plete It  was  the  cause  of  much  discontent 
on  the  part  of  farmers  affected  thereby,  and 
it  attracted  considerable  public  attention. 
Plaintiff  was  county  auditor  at  the  time, 
and  was  charged  with  certain  duties  in  re- 
spect to  the  contracts  and  the  completion  of 
the  ditch,  and  was  a  candidate  for  office  at 
the  fall  election  of  that  year.  On  October 
10,  1902,  there  appeared  In  one  of  the  news- 
papers published  In  the  county  the  follow- 
ing item: 

"Bondsmen  of  Contractors  Will  be  Asked 
to  Pay. 

"Auditor  Herrlnger  and  Clerk  of  Court 
Ward  was  here  Saturday,  looking  up  mat- 
ters In  regard  to  the  unfinished  portion  of 
the  Hendrum-Hegne  ditch,  with  a  view  to 
commencing  proceedings  against  the  bonds- 
men of  the  contractors  who  did  not  fulfill 
their  contract 

"The  county  has  been  somewhat  lenient 
with  them,  owing  to  the  difDculties  encoun- 
tered in  the  work,  but  they  seem  to  have 
abandoned  It  entirely,  and  it  has  been  de- 
cided to  have  it  finished  at  once.  Lenahan 
&  Scribner  are  the  contractors  and  C.  W. 
Smith,  subcontractor." 

On  October  22d  following  defendant  wrote 
and  caused  to  be  published  in  the  Norman 
County  Herald  the  following  article: 

"Editor  Herald:  The  Hendrum  Review  of 
October  10,  has  an  announcement  that  Coun- 
ty Auditor  Herring../  and  Clerk  of  Court 
Ward  were  oat  looking  over  the  Hendrum- 
Hpgne  ditch  and  stating  that  proceedings 
will  be  instituted  to  prosecnte  the  bondsmen 
of  the  negligent  contractor  and  that  it  has 
b<>en  decided  to  have  the  ditch  completed 


at  once.  I  hope  very  much  that  such  will 
be  the  case  aa  the  Hendrum-Hegne  ditch  has 
been  the  biggest  failure  that  the  county  has 
undertaken  to  do  from  the  letting  of  the 
contract  up  to  the  present  date,  and  I  hope 
that  Herrlnger  can  for  his  own  sake  prove 
that  he  has  had  nothing  to  do  with  the  man- 
agement of  said  ditch,  as  those  county  offi- 
cials that  liave  proven  their  incapability  to 
manage  the  county  affairs  should  not  be  re- 
elected to  continue  similar  failures.  The 
ditch  was  let  out  on  stations  from  the  Red 
I  river  east  through  Hendrum,  Hegne  and  Mc- 
I  Donaldsvllle,  and  if  I  am  correctly  Informed 
I  the  price  paid  in  Hendrum  was  11  cents  per 
sqnare  yard  or  from  three  to  four  cents 
more  than  the  state  pays  for  the  digging  of 
ditches.  Why  should  the  poor  farmers  along 
the  ditch  be  compelled  to  pay  more  than  the 
state  does  for  such  work?  Are  they  more 
able  than  the  whole  state?  It  looks  as 
though  the  county  officials  who  were  in 
charge  of  the  matter  had  the  opinion,  if 
Mr.  A.  C.  Tvedt,  backed  by  J.  C.  Norby  and 
others,  had  not  come  in  on  the  day  the  con- 
tracts were  made  and  bid  the  price  down  to 
6,  7  and  8  cents  per  cubic  yard,  the  whole 
ditch  would  probably  have  been  let  out  at 
11  cents  per  cubic  yard,  causing  an  addi- 
tional cost  of  several  thousand  dollars. 
Thanks  should  be  given  to  those  who  caused 
the  saving  in  constructing  the  ditch.  When 
the  bidding  was  over,  the  contractors  took 
off  Tvedt's  hands  all  the  stations  that  he 
did  not  want  at  6,  7  and  8  cents,  thereby 
proving  that  the  ditching  conld  be  done  for 
less  than  eleven  cents  per  yard.  The  con- 
tract was  let  80  that  the  ditch  should  be 
ready  in  the  fall  of  1900,  which  was  partly 
done  in  Hendrum  from  the  Red  river  three 
or  four  miles  east  and  completed  in  Hegne, 
McDonaldsville  seven  or  eight  miles,  leaving 
three  miles  in  Hendrum  not  dug  at  all  so  in 
the  spring  of  1901  all  the  water  tributary  to 
the  ditch  flooded  the  land  In  Hendrum  and 
destroyed  the  crops  of  the  farmers  along 
the  unfinished  ditch.  Why  has  not  the  ditch 
been  dug?  It  was  to  have  been  ready  in 
about  four  months;  now  two  years  and  four 
months  have  elapsed  and  no  ditch  finished. 
Why  liave  not  those  in  charge  of  the  ditch 
hired  some  one  else  to  do  the  work  as  they 
certainly  have  not  paid  for  the  work  that 
has  not  been  done?  What  makes  the  state- 
ment in  the  Review  doubtful  about  finishing 
the  ditch  at  once  is  that  Herrlnger  and  Ward 
who  are  credited  with  that  statement  know 
that  it  cannot  be  done  at  once.  The  season 
is  too  late  for  ditching  and  it  is  most  too 
late  if  anything  is  to  be  done  to  the  bonds- 
men to  get  it  in  at  the  fall  term  of  court, 
but  it  is  good  enough  to  put  the  ditch  tax- 
payers at  rest  just  now  before  election  to 
be  able  to  get  their  votes.  Knowing  that  the 
suffering  ditch  taxpayers  got  to  pay  the 
ditch  tax  or  lose  their  land.  Ditch  or  no 
ditch,  flooded  or  not  flooded. 

"Peter  O.Ingbenr" 
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Od  the  contention  that  this  article  was  li- 
belous, Intended  by  defendant  as  a  reflec- 
tion upon  the  honesty  and  Integrity  of  plain- 
tiff as  county  auditor,  this  action  was 
brought  for  damages.  The  complaint  alleges 
that  the  statements  and  Inferences  of  the 
article  are  false;  that  the  publication  was 
malicious;  and  that  defendant  Intended 
thereby,  and  was  understood  to  mean  by 
readers  of  the  paper,  that  plalntlS's  action 
as  county  auditor  In  respect  to  said  ditch 
and  the  management  of  the  same  was  cor- 
rupt and  dishonest,  and  that  be  connived 
with  the  ditch  contractors  to  defraud  the 
farmers  out  of  thousands  of  dollars.  Two 
particular  portions  of  the  article  are  selected 
and  made  the  basis  of  the  cause  of  action. 
They  are  as  follows: 

(1)  "I  hope  that  Herrlnger  can  for  bis  own 
sake  prove  that  be  had  nothing  to  do  with 
the  management  of  said  ditch  aa  those  coun- 
ty officials  that  have  proven  their  Incapacity 
to  manage  the  county  affairs  should  not  be 
re-elected  to  continue  similar  failures." 

(2)  "Why  should  the  poor  farmers  along 
the  ditch  be  compelled  to  pay  more  than  the 
state  does  for  such  work?  Are  they  more 
able  than  the  whole  state?  It  looks  as 
though  the  county  officials  who  were  in 
charge  of  the  matter  bad  that  opinion,  if  Mr. 
A.  O.  Tvedt,  backed  by  J.  O.  Norby  and  oth- 
ers, had  not  come  in  on  the  day  the  con- 
tracts were  made  and  bid  the  price  down  to 
6,  7  and  8  cents  per  cubic  yard  the  whole 
ditch  would  probably  have  been  let  out  at 
11  cents  per  cubic  yard,  causing  an  addition- 
al cost  of  several  thousand  dollars." 

Defendant  answered,  admitting  that  he 
wrote  and  caused  to  be  published  the  article 
complained  of,  and  that  he  had  reasonable 
cause  to  believe,  and  did  believe,  at  the  time 
of  its  publication,  that  it  was  tme;  that  it 
was  published  in  good  faith,  without  bi&n, 
and,  so  far  as  plaintiff  was  concerned,  pub- 
lished for  the  sole  purpose  of  commenting 
upon  his  fitness  for  the  office  for  which  he 
was  a  candidate;  and  denying  that  the  arti- 
cle was  Intended  to  charge  plaintiff  with 
corruption  or  dishonesty  of  any  kind.  The 
cause  was  submitted  to  a  Jury,  who  returned 
a  verdict  for  plaintiff. 

The  principal  qaestlon  presented  in  this 
court  is  whether  the  article  complained  of 
is  libelous,  and  whether  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  was  said  in  Davis  v.  Hamilton,  85 
Minn.  209,  88  N.  W.  744,  that  the  law  of 
libel  is  that  any  written  or  printed  words 
are  libelous  which  tend  to  Injure  the  reputa- 
tion or  good  standing  of  a  person,  and  there- 
by expose  him  to  public  hatred,  contempt, 
or  ridicule;  or  which  tend  to  degrade  him  In 
society,  lessen  him  in  public  esteem,  or  low- 
er him  In  the  confidence  of  the  community, 
even  though  the  words  do  not  impute  to  him 
the  commission  of  a  crime  or  immoral  con- 
duct. This  was  taken  from  the  previous 
decisions  of  the  court,  as  well  as  the  statutes 


of  the  state,  and  is  an  accnrate  sta 
of  the  general  rule  on  the  subject  B 
not  every  false  and  malicious  charge  : 
an  individual,  though  reduced  to  writL 
published  maliciously,  that  wiU  snst 
action  for  damages.  It  must  appear, 
by  Justice  Vanderburgh  in  Stewart 
bune  Company,  40  Minn.  101,  41  N.  ^ 
12  Am.  St  Rep.  696,  "that  the  plalni 
sustained  some  special  loss  or  dama 
lowing  as  a  necessary  or  natural  and 
mate  consequence  of  the  publication; 
nature  of  the  charge  Itself  must  t 
that  the  court  can  legally  presume  ti 
party  has  been  injured  in  his  repnta 
business,  or  in  bis  social  relations, 
been  subjected  to  public  scandal,  sc 
ridicule,  in  consequence  of  the  publl< 
And  as  said  by  Justice  Mitchell  in 
mott  V.  Union  Credit  Company,  76  Ml 
78  N.  W.  967,  79  N.  W.  673:  "Ai 
commendatory  language  used  of  and  c 
ing  a  person  Is  liable  to  do  him  Inji 
though  such  Injury  is  inappreciable 
But  nothing  is  better  settled  tban  tht 
discommendatory  language,  wbetber 
or  spoken,  is  not  actionable  per  se,  1 
not  calculated  to  do  the  person  of  'n 
is  published  any  injury  appreciable 
nlzable  by  the  law.  The  courts  ha 
practical  reasons  and  considerations  < 
lie  policy,  to  draw  the  line  between  la 
that  is  actionable  and  language  that 
and  this  has  often  been  done  by  a  | 
process  of  exclusion  and  inclusion,  < 
ing  upon  the  particular  facts  of  ea< 
as  it  arises."  In  determining  wbc 
given  publication  is  libelous,  the  la 
thereof  must  be  taken  In  its  ordinary 
cation,  and  construed  In  the  light  o 
might  reasonably  have  been  understoo< 
from  by  the  persons  who  read  it.  Tb 
tlon  Is,  bow  would  persons  of  ordin 
lelligence  understand  the  language? 
view  we  are  of  opinion  that  the  artic 
plained  of  is  not  libelous.  The  matte 
tlcularly  complained  of  Impute  to  i 
neither  dishonesty  or  corruption,  nor 
had  connived  to  defraud  the  farmers 
thousands  of  dollars.  It  does  not  mati 
the  complaint  so  charges,  for  allef 
famatory  words  cannot  be  made  broa( 
their  natural  meaning  extended,  enlai 
restricted,  by  Innuendo.  Such  is  not 
fice  of  an  Innuenda  State  v.  Shippi 
Minn.  441,  86  N.  W.  431;  13  Am. 
Ency.  PI.  &  Prac.  49  et  seq.,  and  case 
The  first  portion  of  the  article  compla 
simply  expresses  a  hope  that  plaint 
prove  that  he  had  nothing  to  do  w 
management  of  the  ditch,  for,  if  be  1 
incapacity  to  manage  the  same  woi 
warrant  his  re-election  to  office.  The 
portion  complained  of,  giving  it  the  b 
and  most  comprehensive  constmctlo 
not  be  said  to  charge  plaintiff  with  a 
conduct  in  office.  It  merely  sugges 
the  contracts  were  let  at  a  price  great 
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was  necesaary,  and  tbat,  If  It  bad  not  be«n 
for  certain  persons  appearing  before  the 
county  officials  at  the  time  the  contracts 
were  let,  and  bidding  the  price  down,  they 
would  probably  have  been  let  at  11  cents 
per  cubic  yard,  tbns  causing  an  additional 
cost  to  the  farmers  of  several  thousand  dol- 
lars. The  article,  in  this  respect,  is  doubt- 
less true.  If  there  were  no  bids  except  at 
the  price  of  11  cents  per  cubic  yard  for  re- 
moving the  earth  from  the  ditch,  the  officials 
would  have  been  required  to  let  the  contracts 
it  tbat  price,  but,  If  others  came  in  and 
bid  a  lower  price,  the  officials  would  have 
lie^n  required  to  let  to  the  lowest  bidder. 
Taking  the  language  in  its  ordinary  meaning 
and  import,  it  does  not  charge  plaintlfl  with 
any  wrongdoing  whatever;  nor  does  It  ex- 
pose him  to  public  hatred,  contempt,  or  ridi- 
cule, or  tend  to  degrade  him  In  society,  or 
lessen  him  in  public  esteem. 

Again,  plaintiff  was  a  candidate  for  re- 
election as  county  auditor,  and  the  rule  is 
thoroughly  settled  that  a  citizen  has  the  right 
to  comment  fairly  and  with  an  honest  pur- 
pose on  the  conduct  of  public  officers.  Wil- 
cox V.  Moore,  69  Minn.  49,  71  N.  W.  917. 
As  said  in  Odgers  on  Slander  &  libel,  S  33, 
every  person  has  a  right  to  discuss  matters 
of  public  Interest  All  persons  holding  pub- 
lic positloDS  are  subjects  for  public  discus- 
sion, and  when  a  citizen,  whether  a  news- 
paper editor  or  not,  publishes  an  article  of 
public  Interest,  fair  and  temperate  in  tone, 
he  may  express  his  opinion  on  the  conduct 
of  such  officers,  and  not  be  subject  to  an 
action  for  libel.  "Whoever  fills  a  public  of- 
fice renders  himself  open  to  public  discussion, 
and,  if  any  of  his  acts  are  wrong,  be  must 
accept  the  attack  as  a  necessary,  though  un- 
pleasant, circumstance  attaching  to  his  po- 
sition." There  has  always  been  a  distinction 
between  publications  relating  to  public  and 
private  persons  as  to  whether  they  are  libel- 
ous. A  criticism  might  reasonably  be  ap- 
plied to  a  public  officer  which  would  be  libel- 
ous if  applied  to  a  private  individual.  A 
broad  view  of  the  article  in  question,  and  one 
that  will  give  force  only  to  the  natural  mean- 
ing of  Its  language,  satisfies  us  that  it  is 
not  beyond  the  bounds  of  the  law  in  this 
respect,  and,  whether  maliciously  published 
or  not,  gave  rise  to  no  cause  of  action  In 
favor  of  plaintiff. 

Order  reversed. 


In  re  WATSON. 

(Snpreme  Court  of  South  Dakota.    Dee.  9, 
1908.) 

PEDDLKR8— POWER   TO   TAX— VALIDITY   OF 
STATUTB-POLICB  POWER. 

L  There  are  no  limitations  on  the  power  of 
the  Legislature  except  such  as  are  imposed  by 
the  state  and  federal  Constitutions,  and  no 
legislative  act  should  be  declared  unconstitu- 
tional nnless  it  palpably  conflicts  with  some 
principle  of  consbtntional  law. 


2.  Const,  art.  11.  I  2,  declaring  that  all  taxes 
shall  be  uniform  on  all  real  and  personal  prop- 
erty according  to  its  value  in  money,  to  be  as- 
certained by  rules  prescribed  by  general  law, 
when  construed  with  article  6,  I  17,  requiring 
that  all  taxation  shall  be  equal  and  uniform, 
and  article  11,  i  3,  declaring  that  the  power 
to  tax  corporations  and  corporate  property  shall 
not  be  surrendered,  requires  all  property  not 
expressly  exempted  by  the  Constitution  to  be 
taxed  according  to  its  value,  but  does  not  by 
Implication  preclude  other  methods  of  taxation, 
snch  as  taxes  on  occupations. 

3.  Const,  art.  6,  I  17,  declaring  that  all  taxa- 
tion shall  be  equal  and  uniform,  means,  with 
reference  to  taxes  on  occupations,  that  the 
taxes  imposed  shall  fall  alike  on  all  persons 
who  are  in  substantially  the  same  situation; 
and  therefore  the  Legislature  may  classify  oc- 
cupations for  the  purpose  of  taxation,  and  tax 
some  and  exempt  others. 

4.  Laws  1903,  p.  249,  c.  190,  imposing  a  li- 
cense on  peddlers  dealing  in  goods,  wares,  and 
merchandise,  "except  nursery  stock,  agricul- 
tural products,  including  milk,  butter,  eggs, 
and  cheese,"  and  providing  that  the  act  shall 
not  apply  to  traveling  salesmen  doing  business 
with  retailers  or  with  public  officers,  if  con- 
strued as  imposing  a  tax  on  occupations  un- 
der the  taxing  power,  Imposes  a  tax  on  all  per- 
sons embraced  within  a  class,  based  on  a  clas- 
sification conforming  to  natural  and  w^ell-recog- 
nized  lines  of  distinction,  and  is  therefore  not 
in  conflict  with  article  6,  §  17,  declaring  that 
all  taxation  shall  be  equal  and  uniform. 

5.  The  statute,  if  considered  as  an  exercise 
of  the  police  power  of  the  state,  Is  not  in  con- 
flict with  Const,  art.  6,  i  18,  providing  that  no 
law  shall  be  passed  granting  to  any  citizen 
privileges  and  immunities  which  on  the  same 
terms  shall  not  equally  belong  to  all  citizens. 

Appeal  from  Circuit  Court,  Minnehaha 
County. 

Writ  of  habeas  corpus  proceedings  by 
James  Watson  for  his  discharge  from  cus- 
tody under  a  commitment  Issued  on  his  con- 
viction of  peddling  without  a  license.  Fr<Hn 
a  Judgment  directing  his  release  from  cus- 
tody, the  state  appeals.    Reversed. 

W.  D.  Scott,  State's  Atty.,  and  O.  O.  Bailey, 
for  the  State.    Joe  Klrby,  for  respondent 


HANEY,  P.  J.  This  proceeding,  instituted 
In  the  circuit  court  by  James  Watson  to  se- 
cure his  discbarge  from  custody  under  a 
warrant  of  commitment  Issued  by  a  Justice 
of  the  peace  upon  a  conviction  on  the  charge 
of  dealing  as  a  peddler  without  a  license, 
resulted  in  his  release,  and  the  state  ap- 
pealed. 

It  Is  contended  that  the  act  upon  which 
the  conviction  was  based  is  unconstitutional, 
and  such  was,  we  assume,  the  view  of  the 
learned  circuit  court  as  It  seems  to  have 
been  conceded  that  the  proceedings  before 
the  Justice  were  In  all  respects  regular  and 
within  the  terms  of  the  statute.  The  act, 
the  validity  of  which  is  thus  attacked.  Is  as 
follows: 

"Section  1.  Whoever  shall  deal  In  the  sell- 
ing of  goods,  wares  or  merchandise,  except 
nursery  stock,  agricultural  products,  including 
milk,  butter,  eggs  and  cheese,  by  going  about 

f  a.  Se«  Uceniei,  vol.  32,  Cent.  Dls.  1 1. 
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from  place  to  place  to  sell  the  same,  la  de- 
clared to  be  a  peddler,  provided,  that  this 
section  shall  be  Intended  to  include  among 
those  required  to  obtain  a  license  as  peddlers 
all  such  persons  as  are  transient  merchants, 
traders  or  dealers;  such  persons  as  bring  in- 
to any  town,  city  or  village  in  any  manner 
goods,  wares,  merchandise,  notions  or  other 
articles  of  trade  except  such  as  are  excepted 
In  this  section,  for  the  purpose  of  selling  ttae 
same  in  the  manner  provided  In  this  section, 
and  do  not  become  permanent  merchants, 
traders  or  dealers  In  such  town,  city  or  Til- 
lage; permanent  merchants,  traders  and  deal- 
ers being  here  defined  to  be  those  who  pay 
taxes  in  the  county  where  the  business  is 
carried  on  upon  their  goods,  wares,  merchan- 
dise or  other  articles  of  trade  the  same  as 
other  resident  dealers. 

"Sec.  2.  No  person  shall  deal  as  a  peddler 
without  a  license  issued  annually  and  no  two 
or  more  persons  shall  deal  under  the  same 
license  as  partners,  agents  or  otherwise. 

"Sec.  3.  E^very  license  shall  state  the  man- 
ner In  which  the  dealing  is  carried  on  wheth- 
er on  foot  or  with  one  or  more  beasts  of 
burden,  the  kind  of  cart,  wagon  or  carriage, 
or  if  on  water  the  kind  of  boat  or  vessel  to 
be  employed,  and  shall  be  in  force  and  effect 
for  one  year  from  the  date  of  issue  and  shall 
apply  and  be  effectual  only  in  the  county  In 
and  by  which  it  is  Issued. 

"Sec.  4.  Any  person  may  obtain  a  peddler's 
license  by  applying  to  the  county  auditor  of 
the  county  In  which  he  wishes  to  carry  on 
his  trade,  and  by  paying  the  amount  herein 
provided  for  said  license. 

"Sec.  5.  Every  such  applicant  before  he 
shall  be  entitled  to  such  license  shall  pay  the 
county  auditor  the  following  license  fees: 
If  he  intends  to  travel  by  bicycle  or  on  foot. 
Including  railroad  or  other  public  conveyan- 
ces, but  carry  with  him  his  goods,  wares  or 
merchandise,  twenty  dollars;  If  he  Intends  to 
travel  and  carry  his  goods  with  a  single  horse 
or  other  beast  carrying  or  drawing  a  burden, 
thirty-flve  dollars;  If  he  intends  to  travel 
with  a  vehicle  or  carriage  drawn  with  two 
or  more  horses  or  other  animals,  fifty  dol- 
lars; If  he  Intends  to  deal  as  a  transient  mer- 
chant, trader  or  dealer,  seventy-five  dollars, 
provided,  that  any  such  applicant  taking  li- 
cense as  such  transient  merchant,  trader  or 
dealer  shall  In  addition  to  the  amount  paid 
for  such  license  also  pay  to  the  authorities 
of  the  said  town,  city  or  village  where  he 
may  sell  or  offer  for  sale  any  goods,  wares  or 
merchandise,  a  sum  not  exceeding  fifty  dol- 
lars per  day  for  each  day  that  such  person 
may  be  engaged  in  selling  or  disposing  of  any 
such  goods,  wares  or  merchandise  to  be  de- 
termined by  ordinance  or  resolution  of  the 
town,  city  or  village  where  he  may  engage 
In  business  aforesaid,  which  ordinance  or 
resolution  shall  provide  when  and  In  what 
manner  such  per  diem  shall  be  paid. 

"Sec.  6.  All  sums  received  by  the  county 
auditor  for  peddlers'  license  shall  be  by  him 


deposited  with  the  connty  treasnr^  a 
ered  into  the  county  general  fund  for 
the  county. 

"Sec.  7.  Any  person  who  shall  be 
dealing  as  a  peddler  without  havio 
and  received  the  license  herein  speci 
who  shall  upon  demand  of  any  sberi 
stable  or  any  householder  of  the  cou 
fuse  to  produce  his  license  and  pen 
same  to  be  read  shall  be  deemed  gull 
misdemeanor  and  upon  conviction 
shall  be  fined  not  less  than  twenty-fi 
lars  nor  more  than  one  hundred  doUai 

"Sec.  8.  The  provisions  of  this  act  si 
apply  to  traveling  salesmen  doing  b 
with  retail  merchants,  manufacturers 
hers,  or  with  state,  county,  township  a 
ofllclals  whether  they  carry  samples  c 

Laws  1003,  pp.  249,  250,  c.  180. 

The  accused  was  charged  with  dea 
goods,  wares,  and  merchandise  not  e: 
by  the  statute,  by  going  about  from  p 
place  to  sell  the  same,  in  a  vehicle 
by  two  horses,'  without  having  procui 
required  license.  Therefore,  for  the  ] 
of  this  appeal,  his  case  will  be  regai 
falling  within  the  first  class  of  occn 
defined  in  section  1,  and  the  statute 
considered  only  with  reference  to  lt> 
on  the  particular  business  In  wblcb  '. 
engaged.  State  v.  Church,  6  S.  D.  8S 
W.  143;  State  v.  Mitchell,  3  S.  D.  22S 
W.  1052;  State  v.  Becker,  3  S.  D.  28 
W.  1018.  And  In  thus  considering  i 
actment.  It  should  be  constantly  be 
mind  that  there  are  no  limitations  ui 
legislative  powers  of  the  Legislature 
state,  except  such  as  are  Imposed 
state  and  federal  Constitutions;  that 
islative  act  should  be  declared  unc< 
tlonal  unless  the  confilct  between  Its 
slons  and  some  principle  of  constit 
law  is  so  plain  and  palpable  as  to  le 
reasonable  doubt  of  Its  validity;  an 
where  the  language  of  a  statute  is  sd 
ble  of  any  reasonable  construction  w 
consistent  with  the  Constitution,  thai 
pretation  will  be  given  It 

Without  deciding  whether  the  bnri 
posed  by  this  statute  upon  p»8ons  e 
in  the  business  of  going  from  place  t 
to  sell  goods,  wares,  and  merchandli 
tax  or  a  license— without  deciding  v 
we  are  dealing  with  an  exercise  of  the 
power  or  of  the  police  power— we  w: 
ceed  to  consider  the  act  with  reference 
limitations  upon  each. 

If  the  burden  Imposed  is  a  tax.  It  ii 
on  the  occupation,  not  on  the  goods  sc 
could  not  be  otherwise  regarded  tn  thii 
and  be  sustained,  as  the  ConstltutI 
quires  all  real  and  personal  property 
taxed  "according  to  Its  value  In  n 
Const  art  11,  S  2.  It  appears  to  be  t 
current  voice  of  all  the  authorities  1 
the  absence  of  any  inhibition,  express 
piled,  in  the  Constitution,  the  Leglslati 
power  to  either  directly  levy  and  col 
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cenae  taxes  on  any  baatness  or  occnpatlon, 
or  to  delegate  like  autborlty  to  a  nnmiclpal 
corporation.  Olty  of  Newton  y.  Atchison,  31 
Kan.  151,  1  Pac.  288,  47  Am.  Rep.  486.  In 
this  Btate  all  legislative  power,  Bare  as  re- 
stricted by  the  state  and  federal  Constitu- 
tions, Is  rested  In  the  Legislature.  Taxation 
Is  a  legislative  power.  There  is  no  Inherent 
vice  In  the  taxation  of  vocations.  On  the 
contrary,  bnsiness  is  as  legitimate  a  subject 
of  taxation  as  property.  City  of  Newton  v. 
Ateblson,  supra.  Then  the  question  arises 
whether  our  state  Constitution  either  ex- 
pressly or  impliedly  Inhibits  taxes  on  occn- 
patlons.  Section  2.  art  11,  reads  as  follows: 
"All  taxes  to  be  raised  in  this  state  shall  be 
uniform  on  all  real  and  personal  property, 
according  to  Its  value  in  money,  to  be  ascer- 
tained by  such  rules  of  appraisement  and 
assessment  as  may  be  prescribed  by  tbe 
Legislature  by  general  law,  so  that  every 
I)erson  and  corporation  shall  pay  a  tax  In 
proportion  to  the  value  of  his,  her  or  its 
property.  And  the  Legislature  shall  provide 
by  general  law  for  the  assessing  and  levying 
of  taxes  on  all  corporation  property,  as  near 
as  may  be  by  the  same  methods  as  are  pro- 
vided for  assessing  and  levying  of  taxes  on 
Individual  property."  Though  numerous  oth- 
er state  Constitutions  have  similar  provi- 
sions, reasonably  exhaustive  research  has 
disclosed  none  expressed  In  the  same  lan- 
guafre.  The  •  phraseology  of  the  foregoing 
section  appears  to  be  peculiar  to  this  state, 
and  Is  not.  It  must  be  confessed,  entirely 
free  from  apparent  ambiguity,  as  a  cursory 
reading  might  convey  the  impression  that  It 
was  intended  to  limit  all  taxation  to  taxes 
on  property.  We  think,  however,  that  a 
careful  consideration  of  the  section  In  con- 
nection with  other  portions  of  the  Constitu- 
tion compels  tbe  conclusion  that  such  was 
not  the  Intention.  We  are  satisfied  the  sec- 
tion should  be  construed  as  requiring  all 
property  not  expressly  exempted  by  the  Con- 
stitution to  be  taxed  according  to  Its  value, 
bat  that  it  does  not,  even  by  implication,  pre- 
clude other  methods  of  raising  revenue.  If 
it  was  intended  to  restrict  taxation  to  bur- 
dens on  property  alone,  the  rules  regulating 
the  subject  found  in  article  11  were  auffl- 
dent,  and  tbe  clause  of  the  Bill  of  Rights 
declaring  that  "all  taxation  sball  be  equal 
and  uniform"  (Const  art.  6,  i  17)  was  inai>- 
propriate  and  unnecessary.  Again,  it  is  de- 
clared that  "the  power  to  tax  corporations 
and  coriMrate  property  shall  not  be  surren- 
dered," etc  Const  art  11,  S  8.  If  the  pow- 
er to  tax  corporations  as  well  as  corporate 
property  exists,  the  same  power  must  exist 
as  to  natural  persons;  otherwise  all  taxa-* 
tion  conld  not  be  equal  and  uniform.  In 
discussing  constitutional  provisions  on  the 
subject  of  taxation  as  nearly  analogous  to 
those  In  this  state  as  any  we  have  noticed, 
the  Supreme  Court  of  Ohio  employed  the 
following  language:  "The  second  section  re- 
quires the  taxing  of  all  property  by  a  unl- 
97N.W.-«) 


form  rule.  A  license  cannot  be  regarded  as 
property.  It  Is  not  therefore,  to  be  taxed 
as  property  under  that  section.  An  express 
direction  to  Impose  a  tax  on  all  property  by 
a  uniform  rule  does  not  necessarily  exclude 
taxation  upon  that  which  Is  not  property,  or 
cover  tbe  whole  ground  Included  within  the 
limits  of  tbe  taxing  power."  Baker  v.  City 
of  Cincinnati,  11  Ohio  St  684.  This  view 
has  been  expressly  approved  in  Kansas,  and 
Is,  we  believe,  generally  accepted.  City  of 
Newton  v.  Atchison,  supra;  Cooley,  Tax. 
670.  So,  on  principle  and  authority,  we  con- 
clude that  the  Legislature  of  this  state  has 
power  to  Impose  taxes  on  occupations. 

Does  the  statute,  considered  as  an  exer- 
cise of  the  taxing  power,  conflict  with  the 
rule  requiring  equality  and  uniformity?  In 
many  Jurisdictions  an  answer  to  tbls  In- 
quiry has  been  avoided  on  the  ground  that 
the  rule  Is  applicable  only  to  ad  valorem  tax- 
es on  pri^erty.  Such  position  cannot  be 
taken  In  this  state.  Tbe  clause,  "and  all 
taxation  shall  be  equal  and  uniform,"  found 
In  the  Bill  of  Rights,  cannot  be  Ignored. 
Constitutions  are  supposed  to  be  prepared 
with  much  care  and  deliberation.  It  will 
not  do  to  assume  that  such  Important  Instru- 
ments contain  any  idle  or  meaningless 
phrases.  On  the  contrary,  It  must  be  pre- 
sumed that  every  word  was  advisedly  se- 
lected. Inserted  for  a  purpose,  and  Intended 
to  have  Its  due  weight  In  determining  what 
organic  principles  have  been  established.  In 
this  state,  then,  taxes  on  occupations  must 
be  equal  and  uniform.  What  Is  meant  by 
"equality  and  uniformity,"  In  this  connec- 
tion? The  Legislature  Is  not  commanded  to 
tax  all  occupations.  To  levy  the  same 
amount  of  tax  on  each  trade,  occupation,  or 
business  In  the  state  would  be  manifestly 
impracticable  and  unjust.  No  more  effectual 
method  of  defeating  the  real  purpose  of  the 
rule  conld  be  devised.  Every  person,  natural 
and  artificial,  whether  possessing  property  or 
not  enjoys  the  protection  of  the  govern- 
ment, and  should  contribute  to  Its  support. 
To  determine  the  extent  of  contribution  In 
each  Individual  case,  with  equality  and  uni- 
formity, is  the  design  of  every  wise  and 
Just  system  of  taxation.  But  so  long  as  no 
two  persons  In  the  state  are  surrounded  by 
precisely  the  same  circumstances,  and  pos- 
sessed of  precisely  tbe  same  ability  to  bear 
the  burdens  of  taxation,  no  absolutely  equal 
or  Just  system  of  collecting  revenues  will  be 
evolved.  "Perfectly  equal  taxation,"  It  has 
been  said,  "will  remain  an  unattainable  good 
so  long  as  laws  and  government  and  men 
are  Imperfect."  Grim  v.  School  Dlst.,  67 
Pa.  437,  98  Am.  Dec.  237.  Perfect  equality 
is  not  possible.  So  we  construe  the  clause 
requiring  all  taxation  to  be  equal  and  uni- 
form as  meaning,  with  reference  to  taxes  on 
occupations,  that  tbe  burden  Imposed  shall 
fall  alike  on  all  persons  who  are  In  substan- 
tially the  same  situation— a  role  generally 
recognized,  even  In  the  absence  of  an  ex- 
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press  constitutional  requirement  as  to  uni- 
formity. Within  the  boundaries  of  this  limi- 
tation lie  broad  fields  of  legislative  discre- 
tion, which  should  not  be  invaded  by  the 
court  In  seeking  to  secure  equality  and 
uniformity,  the  Legislature  may  tax  some 
trades,  and  not  others;  it  may— Indeed,  must 
—classify  occupations  for  the  purpose  of  tax- 
ation; and  the  more  exliaustlve  its  system 
of  arrangement,  the  more  nearly  similar  will 
be  the  situation  of  all  who  are  embraced 
within  any  designated  class.  Under  the 
statute  we  are  considering,  every  one  en- 
gaged In  the  business  of  going  from  place 
to  place  to  sell  goods,  wares,  or  merchandise, 
other  than  nursery  stock  and  certain  agri- 
cultural products,  to  persons  other  than  re- 
tail merchants,  manufacturers,  jobbers, 
state,  county,  township,  and  city  officers,  is 
required  to  annually  contribute  to  the  gen- 
oral  fund  of  the  county  in  which  such  busi- 
ness Is  conducted  $20,  $35,  or  $50,  depending 
on  his  mode  of  traveling.  The  word  "ped- 
dler," tn  its  ordinary  sense,  means  "a  travel- 
ing trader:  one  who  travels  about,  retailing 
small  wares."  Web.  Diet.  The  class  to 
which  the  accused  belongs,  as  described  in 
the  statute,  embraces  all  persons  who  are 
peddlers,  In  the  ordinary  sense  of  the  term. 
One  who  delivers  milk  or  young  trees  is  not 
usually  spoken  of  as  a  peddler.  The  mean- 
ing of  the  phrase  "goods,  wares  and  mer- 
chandise" depends  upon  the  connection  In 
which  it  is  employed.  The  eighth  section  of 
the  act,  when  properly  interpreted,  does  not 
exclude  from  the  operation  of  the  law  any 
one  dealing  as  a  peddler,  in  the  ordinary  ac- 
ceptation of  the  term.  The  selling  of  ma- 
terial or  supplies  to  retail  merchants,  manu- 
facturers, and  Jobbers,  to  be  used  in  their 
business,  or  the  selling  of  supplies  to  public 
officers  for  the  use  of  the  public,  does  not 
constitute  the  business  of  the  ordinary  ped- 
dler; and  it  Is  only  such  sales  that  fall 
within  the  exception.  When  a  retail  mer- 
chant or  state  officer  is  approached  by  a 
peddler  with  an  article  intended  for  his  In- 
dividual use,  be  stands  in  precisely  the  same 
position  as  does  every  other  person  in  the 
state  under  the  same  circumstances.  So  we 
suy  the  class,  as  described  in  the  statute, 
embraces  all  persons  engaged  in  what  is 
usually  regarded  as  the  business  of  peddling; 
that  the  method  of  classification  adopted 
conforms  to  natural  and  well-recognized 
lines  of  distinction;  and  that  the  burden 
Imposed  falls  alike,  within  the  meaning  of 
the  Ck»nstltution,  on  all  who  follow  the  same 
vocation. 

There  Is  another  view  perhaps  equally  con- 
vincing. It  is  this:  The  Legislative  classi- 
fication may  he  founded  on  the  nature  of 
the  articles  sold,  as  well  as  on  the  man- 
ner of  conducting  the  business.  Hence  ped- 
dlers may  with  propriety  and  Justice  be 
divided  into  classes,  with  reference  to  the 
kinds  of  goods,  wares,  and  merchandise  in 
wlilch  they  deal.    As  stated  by  the  Supreme 


Court  of  North  Carolina:  "A  tax  on 
must  be  considered  uniform  when  It  1 
upon  all  persons  belonging  to  the  de 
class  upon  whlcb  It  is  Imposed.  Bu 
on  Tax.  i  77.  It  may  be  different 
dealer  In  wlilsky  by  retail  from  thi 
wholesale  dealer,  or  on  a  dealer  in 
from  what  it  Is  on  a  dealer  In  grain 
does  not  cease  to  be  uniform  becau 
$1  an  all  traders  who  sell  to  the  am 
$1,000  in  a  quarter,  they  being  one  cli 
$4  on  all  who  sell  to  fbe  amount  ol 
In  the-  'Same  time,  who  form  a  6 
class."  Gatlln  v.  Town  of  Tarbomo 
C.  IID.  If  this  be  so,  all  who  peddle 
inBtrumeiits  may  constitute  a  class, 
may  be  taxed  without  Imposing  th 
burden,  or  any  burden  whatever,  on 
who  peddle  sewing  machines.  As  h; 
said,  the  I^egislature  is  not  required 
all  occupations.  It  may  from  time  1 
as  circumstances  seem  to  demand,  sel 
or  many  occupations  as  subjects  of  ti 
So  far  as  the  rights  of  the  accused  i 
cemed,  It  has  in  this  case  provided 
persons  who  go  from  place  to'  pla( 
vehicle  drawn  by  two  or  more  horses, 
er  animals,  to  sell  ony  goods,  wares, 
chandlse,  other  than  nursery  stock  ai 
cultural  products,  shall  annually  coi 
$50  to  the  general  fund  of  each  co 
which  they  do  business.  The  effect 
same  as  If  all  kinds  of  goods,  war 
merchandise,  except  nursery  stock  ai 
cultural  products,  were  named  in  the 
The  Legislature  has  merely  omitted 
the  business  of  selling  nursery  stock 
business  of  selling  each  of  the  agri 
products  mentioned  in  the  act.  Sue 
sion  does  not  invalidate  the  act  it  hi 
ed,  unless  it  is  required  to  tax '  all 
tions  if  it  attempts  to  tax  any.  As 
sons  dealing  in  the  same  articles  In  tl 
manner  as  the  accused— as  all  per 
substantially  the  same  situation— are 
ed  to  bear  the  same  burden,  we  c 
that  the  statute,  considered  as  an  < 
of  the  taxing  power,  does  not  confli 
the  rule  requiring  all  taxation  to  b 
and  uniform. 

Consideration  of  the  statute  as  a 
else  of  the  police  power  leads  to  th 
conclusion.  It  is,  of  course,  conced 
the  business  of  peddling  may  be  re 
but  counsel  for  the  accused  conten 
this  act  discriminates  In  favor  of  i 
who  deal  in  nursery  stock  and  agri 
products,  and  therefore  violates  artl 
18,  of  the  state  Constitution,  which  r 
follows:  "No  law  shall  be  passed  t 
to  any  citizen,  class  of  citizens  or  < 
tion  privileges  or  Immunities  whic 
the  same  terms  shall  not  equally  beloi 
citizeus  or  ccxporations."  This  and  o 
hibitions  of  class  legislation  receiv 
sideration  in  Bon  Homme  County  t. 
13  S.  D.  309,  83  N.  W.  333,  50  L.  R. 
Id.,   15  S.   D.   404,  90  N.   W.   147.    ! 
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cas«  the  law  maklog  the  expeiiKc  incurred 
by  a  county  In  caring  for  an  Insane  person 
a  charge  against  bis  estate,  where  such  in- 
sane person  has  no  heirs  witliin  the  United 
States  dependent  on  such  estate  tor  sup- 
port, was  sustained  on  the  ground  that  it 
made  no  discrimination  in  favor  of  any  per- 
son wltliln  the  class  designated.  In  Wash- 
ington it  was  insisted  that  an  ordinance 
was  void  because  it  imposed  a  burden  upon 
a  portion,  and  not  the  whole,  of  a  class  of 
merciiants.  Holding  this  contention  unten- 
able, the  Supreme  Court  of  that  state  said: 
"The  ordinance  does  apply  to  all  merchants 
wiio  see  fit  to  engage  in  the  business  of  buy- 
ing tldcets  of  tliat  kind,  and  the  constitu- 
tional provision  tliat  no  laws  shall  be  passed 
firantlng  to  any  citizen,  class  of  citizens,  or 
ootporatlons,  other  tlian  municipal,  privi- 
leges or  immunities  which,  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens 
or  corporations,  cannot  be  invoked  against 
this  ordinance.  The  adjudicated  cases  in 
this  respect  are  so  numerous  that  it  Is 
scarcely  worth  while  to  mention  them  here." 
Fleetwood  v.  Reed,  68  Pac.  GGo,  47  L.  R.  A, 
205.  It  was  argued  in  a  recent  case  in  Illi- 
nois, where  the  constitutional  limitations  are 
substantially  the  same  as  here,  that  a  stat- 
ute was  Invalid,  as  discriminating  between 
commission  merchants,  l)ecause  it  excepted 
those  who  deal  in  grain,  live  stock,  and 
dressed  meats.  Concerning  such  contention, 
the  Supreme  Court  of  that  state  employed 
the  following  language:  "The  claim  is  that 
produce  commission  merchants  constitute  a 
class,  and  that  the  Legislature  must  require 
a  license  from  all  or  none.  This  objection 
to  the  law  is  not  valid.  The  Legislature 
have  power  to  form  classes  for  the  purpose 
of  police  regulation,  if  they  do  not  arbitrarily 
discriminate  between  persons  in  substantial- 
ly the  same  situation.  The  discrimination 
must  rest  upon  some  reasonable  ground  of 
difference,  bat  the  classification  in  this  case 
is  a  natural  one."  Lasher  v.  People,  183  111. 
226,  55  N.  E.  663,  47  L.  E.  A.  802,  76  Am. 
St  Rep.  103. 

As  we  have  endeavored  to  show,  the 
classification  adopted  by  the  Legislature  In 
the  statute  under  consideration  is  neither  nn- 
nataral,  unreasonable,  or  arbitrary;  the  bur- 
den Imposed  fails  alike  on  all  belonging  to 
the  class;  and  viewed  either  as  a  tax  or 
license,  the  law  must  be  sustained  on  this 
appeal.  We  think  the  learned  circuit  court 
erred  In  discharging  the  accused  from  cus- 
tody. 
The  order  appealed  from  Is  reversed. 


AMERICAN  ORDER  OF  PROTECTION  t. 

STANLEY. 
(Supreme  Court  of  Nebraska.    Nov.  18,  1903.) 

BENEFIT    INSURANCE  —  CERTIFICATE     OF 

HEALTH— CONSTRUCTION— FRAUD 

—APPEAL— REVIEW. 

1.  Id  an  action  upon  a  benefit  certificate  Is- 
sued by  a  fraternal  beneficiary  association  in- 


suring the  life  of  a  member,  where  the  defense 
is  fraud  and  false  warranty  In  procuring  the  in- 
surance, a  health  certificate  prepared  by  insurer 
and  signed  by  the  insured  will  be  coustrued 
most  Etrougly  against  the  insurer,  and  will  not 
be  given  a  strained  or  technical  construction, 
makinK  it  appear  untrue  under  the  facts  prov- 
ed, when,  if  judged  by  the  common  use  and 
meaning  of  the  terms  employed,  the  certificate 
is  true,  unless  the  construction  coutended  for 
was  known  and  understood  by  insured  at  the 
time  of  making  the  certificate. 

2.  The  references  to  the  original  application 
of   insured   made   in   the  health   certificate   in 

auestion  are  not  equivalent  to  a  reasseftion  of 
lie  statements  contained  in  the  application  as 
true  of  insured  at  the  time  of  making  the  health 
certificate. 

3.  Record  and  evidence  examined,  and  held  to 
fail  to  show  fraud  or  false  statement  avoiding 
the  certificate  sued  upon. 

4.  When  the  verdict  and  judgment  complain- 
ed of  are  the  only  ones  possibly  justified  upon 
the  pleadings  and  evidence,  instructions  given 
and  refused  will  not  be  examined  to  ascertain 
whether  or  not  they  are  theoretically  correct. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Valley  County; 
Paul,  Judge. 

"Not  to  be  officially  reported." 

Action  by  George  J.  Stanley  against  the 
American  Order  of  Protection.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Harrison  &  Pearme  and  Victor  O.  John- 
son, for  pialntifl  in  error.  Clements  Bros., 
for  defendant  in  error. 

GLANVILLB,  O.  The  plalnOff  In  error 
brings  this  cause  before  us  seeking  to  re- 
verse a  Judgment  of  the  district  court  of  Val- 
ley county  rendered  against  it  In  an  ordinary 
action  upon  a  "benefit  certificate,"  as  It  is 
called,  but  which  is  In  the  nature  of  a  policy 
of  life  Insurance  issued  by  the  plaintiff  in 
error  to  Tillle  E.  Stanley,  with  the  defend- 
ant in  error  as  beneficiary,  he  then  being  the 
husband  of  the  insured.  We  quote  some- 
what from  the  brief  of  the  plaintiff  in  error, 
as  we  can  probably  best  make  its  position 
and  contention  distinctly  understood  thereby: 
"On  the  27th  day  of  July,  1000,  one  Tillle  E. 
Stanley,  of  Elyrla,  Nebraska,  made  applica- 
tion for  membership  in  the  plaintiff  in  error, 
hereafter  called  the  'Society.'  On  the  27th 
day  of  September  she  was  examined,  and  on 
the  11th  day  of  October,  1900,  a  certificate 
was  duly  issued  to  her,  in  which  her  hus- 
band, the  defendant  in  error,  was  named  as 
beneficiary.  One  of  the  provisions  of  the  by- 
laws of  the  society  i>ermitted  members  to 
take  out  half  certificates,  full  certificates, 
and  one  and  a  half  certificates,  and  double 
certificates,  but  the  limit  on  any  one  life  was 
$3,000.  Until  the  membership  reached  two 
thousand,  the  limit  on  any  one  life  should  be 
fl.OOO.  Mrs,  Stanley  made  application  for  a 
full  certificate,  which,  for. her  age,  was  $2,- 
000.  As  the  society  had  not  yet  reached  the 
required  membership,  she  was  allowed'  only 
$1,000,  the  amount  of  a  half  certificate.  Aft- 
erwards, in  February,  1901,  the  membership 
had  increased  to  two  thousand,  and  notices 
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were  sent  to  all  members,  Including  Mrs. 
Stanley,  that  npon  making  application  and 
the  signing  of  a  c^tatn  bealtb  certlflcate 
their  respective  beneficiary  certificates  could 
be  Increased  to  not  more  than  $3,000.  Mrs. 
Stanley  availed  berself  of  the  offer,  and  ap- 
plied for  an  additional  $2,000,  the  amount  of 
a  full  certlflcate.  The  false  representations 
complained  of  consisted  iu  signing  the  health 
certlflcate  and  application  for  this  increased 
Insurance.  The  position  of  the  society  was 
and  is  that  the  original  $1,000  was  based  up- 
on the  original  application,  and  that  the  addi- 
tional $2,000  was  based  upon  the  health  cer- 
tificate and  the  original  application,  to  -which 
It  referred.  It  Is  true  that  the  original  cer- 
tificate was  surrendered,  and  a  new  certificate 
Issued,  but  that  was  mere  convenience.  The 
new  certificate  was  a  one  and  a  half  certifi- 
cate, representing  the  original  half  certificate 
and  the  new  full  certificate  applied  for  in  the 
health  statement  The  society  was  of  the 
opinion  that  it  was  legally  as  well  as  moral- 
ly bound  to  pay  the  $1,000  of  the  original  in- 
surance, bat  that  the  increased  amount  was 
avoided  by  the  false  representations.  Its 
course  of  conduct  was  always  consistent  with 
this  i)osition.  Therefore  on  receipt  of  due 
death  proofs  its  claims  committee  audited 
and  allowed  the  sum  of  $1,000,  less  certain, 
deductions  provided  for  by  the  by-laws,  which 
sum  was  refused  by  the  plaintiff. 

"It  will  be  seen  that  the  main  questions 
arising  in  this  case  are:  First,  did  the  rep- 
resentations of  the  Insured  In  the  signing  of 
the  health  certlflcate  avoid  the  Insurance 
thereby  procured?  and,  second,  was  the  in- 
validity of  the  policy  waived  by  the  subse- 
quent conduct  of  the  society?  In  order  that 
the  first  proposition  may  be  clearly  present- 
ed, we  desire  to  set  out  those  portions  of  the 
contract  between  the  insured  and  the  society 
which  bear  materially  upon  the  validity  of 
the  new  policy. 

"The  application  signed  by  Mrs.  Stanley 
contain  the  following  questions:  *15.  Are  you 
pregnant?'  To  this  question  she  answered, 
'No.'  '2a  Are  you  now  In  sound  health? 
Mrs."  Stanley  answered,  'Yes.' 

"The  health  certlflcate  signed  by  the  In- 
sured on  the  14th  day  of  February,  1901,  was 
as  follows: 

"  'BShibit  B. 

"  'Certificate  of  Health  and  Request  for  In- 
creased Insurance. 

"  'February  14th,  1901. 

"  'Supreme  Secretary  American  Order  of 
Protection:  I  hereby  certify  that  I  am  In  my 
usual  good  health  and  not  afliicted  with  any 
disease  of  any  kind  or  nature  known  to  me 
and  am  In  as  good  health  as  far  as  my 
knowledge  is  concerned  as  when  I  made  ap- 
plication and  was  examined  for  membership 
In  the  American  Order  of  Protection,  under 
which  examination  I  received  beneficiary 
certlflcate  No.  1279,  dated  10-11-1900. 

"  This  statement  Is  made  by  me  in'  order 


to  accept  the  benefit  of  a  full  certlfica 
der  an  agreement  made  by  the  Amerlci 
der  of  Protection  at  the  time  of  Issuii 
certificate  above  referred  to,  the  Orde 
being  able  under  the  law  to  grant  me 
certlflcate;  and  I  hereby  direct  tha 
statement  be  filed  with  my  said  appli 
above  referred  to  and  become  a  part 
same  for  the  Issuance  of  the  full  cerl 
at  this  time  and  shall  be  held  as  bind 
any  part  of  said  application. 

"  'I  hereby  make  request  for  a  cerl 
in  the  amount  of  $3,000,  same  being  oi 
one-half  certificate. 

'"[Signed]  TlUa  L.  Stan 

"It  was  and  la  the  theory  of  the  pi 
in  error  that  by  Its  terms  the  health 
cate  was  to  be  read  in  connection  wl 
original  application,  and  the  two  Instn 
were  to  be  construed  together;  that, 
BO  read  and  construed,  pregnancy  was 
condition  of  good  and  sound  health 
the  meaning  of  the  terms  used,  and  th 
new  policy  was  avoided  by  the  mlsrei 
tatlons. 

"The  plalntlfl  In  error  furthw  coi 
that  the  term  'good  health'  Is  a  relat 
comparative  term;  that  its  meaning  ai 
nlflcance  is  to  be  determined  with  relal 
the  business  In  which  it  la  used,  and  t 
the  business  of  life  insurance  pregna 
not  a  condition  of  good  health.  If 
propositions  are  established,  it  was  en 
the  trial  court  to  deny  the  defendant 
ment  upon  the  pleadings.  It  was  111 
error  to  overrule  its  demurrer  ore  ten 
well  as  its  motion  to  instruct  the  Juj 
the  defendant  and  its  motion  for  a  Jud 
non  obstante.  All  of  these  assignme: 
error  may  therefore  be  considered  tog< 

We  will  state  here,  upon  the  record  ' 
us,  that,  if  plaintiff  In  error  was  not  ei 
to  a  peremptory  instruction  in  its  fa' 
has  no  cause  of  complaint,  for  the  onl 
ory  that  will  defeat  the  action  on  the 
ings  and  evidence  is  the  one  based  up( 
contention  that  the  certificate  sued  u] 
void  because  the  health  certlflcate  ma 
insured  was  false  and  fraudulent;  a 
that  is  not  sustained,  the  verdict  and 
ment  rendered  are  the  only  ones  pc 
justifled  by  the  record.  No  claim  Is 
that  there  is  anything  to  Justify  the  o 
tion  that  the  certlflcate  was  untrue,  < 
that  the  insured  was  In  fact  pregnant  i 
time  It  was  made,  and  that  is  admltt 
the  pleadings. 

Able  briefs  are  filed  by  both  parties, 
of  the  plaintiff  in  error  endeavors  to 
that  the  statements,  "I  am  in  usual 
health,  and  not  afflicted  with  any  disei 
any  kind  or  nature  known  to  me,  and 
In  as  good  health  as  far  as  my  knowle 
concerned  as  when  I  made  applicatioi 
was  examined  for  membership,"  were 
simply  because  of  the  fact  above  state< 
in  80  doing  claim  tiiat  the  term  "good  h 
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should  be  given  a  technical  meaning,  because 
used  In  connection  with  a  lUe  insurance 
transaction;  citing  authorities  to  the  effect 
that  the  term  "a  healthy  life"  or  "a  healthy 
person,"  used  In  connection  with  the  sale  of 
annuities  and  warranties  in  Ufe  Insurance, 
has  been  held  to  be  tested  by  the  consider- 
ation of  whether  the  life  of  the  person  was 
insurable  at  common  rates.  These  authori- 
ties indicate  that  the  use  of  such  terms  in 
the  cases  cited  was  technical.  It  may  well 
be  that  the  terms  "healthy  life"  and  "heal- 
thy person,"  when  used  In  conveyancing  and 
conti-acts  relating  to  the  sale  of  annuities 
and  life  estates  per  autre  vie,  where  the  pur- 
chaser may  desire  to  hedge  against  the  an- 
nuity or  ^tate  terminating  sooner  than  ta- 
bles of  expectancy  would  Indicate  by  insur- 
ance of  the  life  upon  which  the  term  de- 
pends, have  obtained  such  a  technical  defini- 
tion. Much  stress  is  laid  upon  this  in  the 
brief,  and  piaintlfF  in  error  sought  to  prove 
upon  the  trial  that  the  life  of  a  pregnant 
woman  is  not  Insurable  at  "common  rates"; 
bnt  a  careful  consideration  of  the  language 
of  the  health  certificate,  which  was  prepared 
by  the  insurer,  and  is  all  It  saw  fit  to  ask  of 
the  insured,  convinces  us  that  it  is  studiedly 
nontechnical  In  its  terms.  It  will  be  noted 
that  in  the  original  application  the  questions 
quoted  In  the  brief  were  both  asked;  1.  e., 
Are  you  pregnant?  Are  you  In  sound  health? 
The  insurer  knew  that  the  Insured  was  a 
married  woman  22  years  old,  and  yet  omit- 
ted, in  preparing  the  health  certificate,  to  re- 
quire any  statement  concerning  the  matter 
covered  by  the  former  question,  but  was  con- 
tent to  take  her  statement  directed  to  the. 
other  question  without  any  direct  reference 
to  the  condition  now  urged  as  so  vital  to  its 
interests;  and  it  couched  the  statement  re- 
quired in  language  calculated  to  mislead  the 
applicant,  if  it  was  intended  to  have  the 
meaning  now  attributed  to  it.  This  action 
ought  not  to  be  defeated  by  the  statement 
of  the  supreme  medical  examiner  of  the  in- 
sured that  a  pregnant  woman  may  not  be  in 
good  health,  without  any  pretense  that  the 
insured  had  knowledge  of  his  peculiar  views, 
nor  of  the  fact,  if  it  be  so,  that  the  terms 
nsed  in  the  health  certificate  were  intended 
to  have  the  technical  meaning  insisted  upon. 
Section  341  of  our  Code  of  Civil  Procedure 
reads,  "When  the  terms  of  an  agreement 
have  been  Intended  In  a  different  sense  by 
the  parties  to  It,  that  sense  is  to  prevail 
against  either  party  in  which  he  had  reason 
to  suppose  the  other  understood  it."  We 
think  the  plaintiff  in  error  had  reason  to 
suppose  the  health  certificate,  considering  the 
language  used  therein,  and  the  absence  of 
any  required  statement  as  to  her  condition, 
considered  in  connection  with  the  fact  that  a 
distinct  and  separate  inquiry  was  made  in 
regard  thereto  in  the  original  application, 
would  be  understood  by  the  Insured  as  she 
evidentiy  did  understand  It,  and  that  it  was 
neither  false  nor  fraudulent  when  construed 


as  she  bad  a  right  to  construe  it,  and  as  It 
would  be  generally  understood. 

There  is  room  for  contention  that  the  lan- 
guage, "I  hereby  direct  that  this  statement 
be  filed  with  my  said  application  above  re- 
ferred to,  and  become  a  part  of  the  same," 
Is  equivalent  to  a  reassertlon  of  the  state- 
ments of  the  application  as  true  of  the  in- 
sured at  the  time  of  making  the  health  cer- 
ti^cate.  It  is  not  so  worded,  and,  if  that 
was  its  object,  and  it  were  so  worded,  It 
would  be  all  that  was  required.  On  the  con- 
trary, however,  the  Insurer  selected  the  mat- 
ter covered  in  the  application  touching 
which  it  desired  a  new  statement,  and  omit- 
ted to  call  for  Information  touching  others, 
and  we  are  not  disposed  to  hold  that  the 
statements  therein  made  by  the  insured  were 
untrue,  false,  and  fraudulent,  as  contended 
by  the  Insurer,  and  alleged  In  its  answer  in 
the  following  terms:  "The  defendant  further 
alleges  that  the  said  certificate  of  Insurance 
was  and  is  void  for  the  reason  that  the 
same  was  obtained  by  fraud  practiced  upon 
the  said  association  by  the  said  applicant, 
Tillle  SX  Stanley,  and  by  her  husband. 
•  *  •  That  said  Tillle  B.  Stanley  made 
all  of  said  false  and  imtrue  covenants  and 
warranties  for  the  purpose  of  deceiving  the 
defendant,  and  In  order  to  Induce  the  defend- 
ant to  issue  to  her  and  in  favor  of  the  plain- 
tiff, her  husband,  as  beneficiary,  a  certificate 
for  the  Increased  amount  of  insurance  ap- 
plied for  at  said  time."  All  this  Is  urged  as 
true  because  the  health  certificate  was  made 
when  in  fact  Insured  was  pregnant,  without 
proof  of  any  attending  disorder  or  inconven- 
ience or  physical  weakness  or  disturbance  of 
the  ordinary  functions  of  life. 

As  to  the  contention  that  the  health  cer- 
tificate was  a  reassertlon  of  the  statements 
of  the  original  application  as  true  of  insured 
when  she  made  the  health  certificate,  we 
cannot  do  better  than  to  quote  the  following 
from  the  opinion  of  Mitchell,  J.,  in  Geare  v. 
United  States  Life  Ins.  Co.  (Minn.)  68  N.  W. 
781:  "On  August  18,  1891,  the  policy  lapsed 
and  became  void  by  reason  of  the  nonpay- 
ment of  a  premium.  But  on  the  14tb  of  Oc- 
tober, 1891,  the  policy  was  by  the  defendant 
reinstated  and  restored  upon  the  following 
certificate  by  the  Insured  and  the  beneficia- 
ries, which  was  prepared  by  the  defendant  it- 
self, and  presented  to  them  for  execution: 
'In  consideration  of  the  restoration  and  re- 
newal of  policy  No. ,  now  forfeited  for 

nonpayment  of  premium  when  due,  and 
which  restoration  and  renewal  is  hereby  ap- 
plied for,  and  by  said  company  to  be  grant- 
ed upon  the  faith  hereof,  •  •  »  each  of 
the  undersigned  hereby  renews,  reaflBrms, 
and  warrants  each  of  the  statements,  an- 
swers, and  representations  as  expressed  in 
the  original  application  for  said  policy,  and 
doth  further  warrant  that  the  person  whose 
life  was  desired  to  be  insured  under  said 
policy  has  been  and  continued  since  the  time 
of  said  original  application,  and  now  is.  In 
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good  healtb  and  of  correct,  sober  and  temp- 
erate habits.'  The  contention  of  the  de- 
fendant 1b  that  this  certificate  renews  and 
repeats  each  and  every  statement  In  the 
original  application  as  of  the  date  of  the  re- 
newal, and  so  as  to  make  them  speak  as  of 
that  date,  while  the  contention  of  the  plain- 
tiffs is  that  the  effect  of  the  transaction  was 
merely  to  revive  and  reinstate  the  original 
contract  of  Insurance  as  it  existed  before  Its 
lapse,  modified  only  by  the  representation 
contained  In  the  last  clause  of  the  certifi- 
cate as  to  the  subsequent  health  and  habits 
of  the  Insured;  and  hence  that  the  repre- 
sentations and  statements  (Including  the 
waiver)  still  continue  to  speak  in  the  revived 
contract  as  of  the  date  of  the  original  appli- 
cation. We  are  of  the  opinion  that  the  con- 
struction contended  for  by  the  plaintiffs  Is 
correct,  and  must  be  adopted  as  most  con- 
sistent with  the  apparent  intention  of  the 
parties,  which  seems  to  have  been  merely 
to  revive  the  lapsed  contract  upon  Its  orig- 
inal terms,  modified  only  by  the  additional 
representation  as  to  the  health  and  habits 
of  the  insured  since  the  date  of  the  original 
application.  If  the  contention  of  the  defend- 
ant is  correct.  It  follows  that  the  language 
of  this  certificate  amounts  to  an  affirmation 
that  all  the  representations  and  statements 
contained  In  the  original  application  still 
continued  to  be  true  on  October  14,  1891; 
as,  for  example,  those  as  to  occupation,  resi- 
dence, and  age.  As  to  the  last,  this  would 
lead  to  an  absurdity.  Moreover,  under  any 
such  construction  of  the  meaning  of  the  cer- 
tificate, the  last  clause,  relating  to  the  con- 
tinued health  and  habits  of  the  insured, 
would  be  wholly  superfluous,  for  the  ques- 
tions and  answers  In  the  original  applica- 
tion contained  a  most  exhaustive  investiga- 
tion Into  the  physical  history  of  the  Insured 
and  his  relatives.  The  view  most  favorable 
to  the  defendant  of  which  the  language  of 
the  certificate  is  capable  is  that  it  is  doubt- 
ful and  ambiguous.  But,  If  so,  then,  under 
a  familiar  rule,  these  doubts  and  ambigui- 
ties must  be  resolved  in  favor  of  the  insur- 
ed or  his  beneficiaries.  The  principle  In- 
volved is  much  more  far-reaching  than  the 
mere  question  of  waiving  a  statutory  priv- 
ilege, for,  as  already  suggested,  If  defend- 
ant's construction  of  the  waiver  Is  adopted, 
it  necessarily  and  logically  follows  that  it 
must  be  held  that  this  certificate  amounts 
to  an  afilrmation  that  each  and  all  of  the 
statements  contained  in  the  original  applica- 
tion still  continued  to  be  true.  To  allow 
this  to  be  effected  by  such  ambiguous  and 
general  language  of  the  insurer's  own  choos- 
ing, referring  to  a  document  wWch  was  In 
its  exclusive  custody,  would  be  very  danger- 
ous." The  question  Involved  in  the  case 
from  which  the  above  quotation  is  made  was 
whether  or  not  a  waiver  contained  in  the 
original  application  was  renewed  as  of  the 
date  of  the  statement  quoted,  but  the  argu- 


ment and  deductions  seem  to  us  souni 
are  applicable  to  the  case  before  us. 

We  think  plaintiff  in  error  failed  to 
that  the  benefit  certificate  sued  upo 
void  for  any  reason,  and  it  is  therefore 
ly  unnecessary  to  discuss  the  quest 
waiver  presented,  or  to  consider  the 
ment  directed  to  such  question. 

We  are  of  the  opinion  that  the  verdJ 
judgment  rendered  are  the  only  ones 
fiable  upon  the  record,  and  that  no  p 
dal  error  appears.  We  therefore  recoi 
that  the  Judgment  of  the  district  co 
affirmed. 

ALBERT  and  BARNES,  CXX,  conci 

PER  CURIAM.  The  conclusions  reac 
the  Commissioners  are  approved,  and, 
pearing  that  the  adoption  of  the  recoi 
dations  made  will  result  In  a  right  d^ 
of  the  cause,  it  is  ordered  that  the  Jud 
of  the  district  court  be  affirmed. 


O'REILLEY  V.  HOOVER  et  aL 
(Supreme  Court  of  Nebraska.    Nov.  18, 
NEW  TRIAL-INSXTFFICIBNT   DAHAGl 

1.  In  an  actiou  for  personal  injuries 
trial  will  not  be  granted  on  account  of  >m 
of  damages.    Code  Civ.  Proc.  §  315. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Departmei 
1.  Error  to  District  Court,  Lancaster 
ty;  Holmes,  Judge. 

'.   Action  by  Matthew  O'Reilley  against 
ham  L.  Hoover  and  Stephen  C.  Hoover, 
a  judgment  for  plaintiff  for  less  tht 
damages  sought,  he  brings  error.    Afi 

Stewart  &  Munger,  for  plaintiff  in 
R.  J.  Greene,  L.  W.  Billingsly,  and 
Hagelln,  for  defendants  In  error. 

HASTINGS,   0.    The  sole  error  nri 
the  argument  of  this  case  la  that  the  da 
assessed  by  the  jury  in  the  district  cc 
favor  of  the  plaintiff  in  the  original 
are  entirely  Inadequate.     In  the  brief 
are  some  other  complaints  as  to  error  1 
ing  instructions  and  in  the  admission  i 
dence.    The  Instructions  complained 
not,    however,    affect    the    question    < 
amount  of  damages,  and  neither  does  tl 
dence,  errors  as  to  whose  admission  ti 
plained  of,  and,  the  question  of  the  pla 
right  of  recovery  having  been  found 
favor  by  the  Jury,  error  In  the  submist 
that  question  can  hardly  be  complaii 
by  him.    This  was  conceded  in  the  argi 
and  the  sole  question  that  we  are  as] 
consider  Is  whether  the  verdict,  whic 
for  $109  in  the  plaintiff's  favor,  Is  too 
in  amount  to  be  sustained  by  the  evidc 

f  1.  See  New  Trial,  vol  n.  Cent.  Dig.  |  Itt. 
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It  is  asserted  by  the  plaintiff  tn  error  that 
the  uucoutradlcted  evidence  shows  that  plain- 
tiff was  an  electrical  engineer  capable  of 
earning,  and  prior  to  the  injury  receiving, 
from  $100  to  $125  a  month;  that  by  the  In- 
jury he  was  confined  to  bis  bed  12  or  13 
weeks;  that  he  went  on  crutches  8  or  9 
weeks  afterward;  and  that  from  the  injury 
to  the  time  of  the  trial  his  earning  power 
was  reduced  at  least  one-half.  It  is  claimed 
that  he  expended  for  medical  treatment  on 
account  of  the  injury  $100;  that  the  injury 
is  a  permanent  one,  and  has  left  him  with 
one  short  stiff  leg;  and  that  the  uncontra- 
dicted evidence  s&ows  damages  to  the  plain- 
tiff up  to  the  time  of  trial  for  loss  of  time 
and  for  medical  treatment,  to  the  amount  of 
at  least  $1,200;  that,  therefore,  the  verdict 
for  $199  cannot  be  sustained,  and  the  case 
should  be  reversed,  and  sent  back  for  a  new 
u-ial. 

It  is  centended  on  the  part  of  defendants 
in  error.  In  the  first  place,  that  the  smallness 
of  damages  In  an  action  for  Injuries  to  the 
person  are  not  gronnds  for  a  new  trial.    Sec- 
tion 315  of  the  Code  of  CJivll  Procedure  reads 
as  follows:   "A  new  trial  shall  not  be  granted 
on  account  of  the  smallness  of  damages  in 
an  action  for  an  injury  to  the  person  or  repu- 
tation, nor  any  other  action  where  the  dam- 
ages shall  equal  the  actual  pecuniary  injury 
sustained."    Plaintiff  In  error,  however,  cites 
Ellsworth  V.  City  of  Fairbury,  41  Neb.  881, 
«0  N.  W.  336,  Spirit  v.  Chicago,  B.  &  Q.  R. 
Co.,  57  Neb.  567,  78  N.  W.  272,  Carpenter  v. 
City  of  Red  Cloud  (Neb.)  89  N.  W.  637,  and 
claims  that  the  rule  is  applicable  only  to 
damages  arising  from  loss  of  reputation,  in- 
jury to  the  feelings   and   physical  pain,   or 
other  matter  which  cannot  be  exactly  ascer- 
tained or  computed  in  terms  of  dollars  and 
cents,  but  has  no  application  to  cases  involv- 
ing actual  loss  of  time  and  other  circumstan- 
ces whicb  can  be  ascertained  by  ordinary 
computation.    It  is  claimed   that  Bailey  v. 
ClDcInnatl,  1  Handy,  438,  Taylor  v.  Howser, 
12  Bush,  465,  Jesse  v.  Shuck  (Ky.)  12  S.  W. 
304,  and  Ray  v.  Jeffries,  86  Ky.  367,  6  S.  W. 
867,  under  the  same  Code  provision  as  our 
section  315,  so  applied  the  rule.    Emmons  v. 
Sheldon,  26  Wis.  648,  Is  also  cited  for  the 
doctrine  that  inadequacy  of  damages  may 
(nrnish  sufficient  ground  for  the  setting  aside 
of  the  verdict,  but  the  question  of  the  appli- 
cation of  the  Code  provisions  to  such  case  is 
not  considered,  and,  indeed,  in  that  case  the 
verdict  was  set  aside  as  having  been  "per- 
verse."   The  defendants  in  error,  on  the  oth- 
er hand,  say  that  the  Nebraska  cases  cannot 
be  regarded  as  authority  for  any  such  inter- 
pretation of  the  Code  provision  which  has 
been  quoted,  but  that  In  Shoff  v.  Wells,  1 
Neb.  168,  the  precise  question  was  passed  up- 
on, and  It  was  there  held  that  in  an  action 
for  injuries  to  the  person  smallness  of  dam- 
ages is  no  ground  for  a  new  trial,  and  the 
fact  that  actual  pecuniary  damages  in  excess 
of  the  amount  awarded  were  suffered  by  the 


plaintiff  was  no  ground  for  reversal.  Shoff 
V.  Wells  so  holds  in  express  terms.  It  was 
an  action  where  the  trial  court  granted  a 
motion  for  a  new  trial  in  a  case  of  assault 
and  battery  for  the  reason  that  the  evidence 
showed  $15  expenditures  for  medical  attend- 
ance and  $10  loss  of  time,  and  the  Injury 
awarded  to  the  plaintiff  only  $17.50,  and  the 
district  court  allowed  a  new  trial,  and  a  new 
verdict  was  rendered  allowing  plaintiff  $37.- 
10.  Motion  was  made  to  arrest  the  judgment 
on  the  last  verdict,  which  the  district  court 
overruled,  and  on  error  this  court  set  aside 
the  second  verdict  and  the  judgment  on  it, 
and  directed  the  rendition  of  one  upon  the 
first  verdict,  on  the  ground  that  section  315 
of  the  Code  prevented  the  granting  of  any 
new  trial  in  the  ease.  This  case  has  never 
been  In  terms  overruled.  It  cites  nothing  but 
section  315  of  the  Code.  Ellsworth  v.  City 
of  Fairbury.  41  Neb.  881,  60  N.  W.  336,  was 
an  action  for  injuries  received  by  falling 
through  a  sidewalk.  It  was  reversed  in  the 
following  terms:  "It  is  undisputed  that  the 
average  weekly  earnings  of  plaintiff  prior  to 
the  accident  were  from  $8  to  $10,  and  that 
since  receiving  the  injuries  up  to  the  time 
of  the  trial,  or  for  thirty-eight  weeks,  she  has 
been  wholly  unable  to  do  any  work.  There- 
fore, under  the  uncontradicted  testimony,  the 
verdict  should  have  been  for  at  least  $304." 
No  other  ground  is  given  for  reversing  the 
case.  So  far  as  appears  from  the  reported 
decision,  the  question  of  the  application  of 
section  315  of  the  CodS  was  not  raised  by 
counsel  nor  considered  by  the  court  The 
case  of  Splrk  v.  Chicago,  B.  &  Q.  R.  Co.,  57 
Neb.  565,  78  N.  W.  272,  was  reversed  because 
of  smallness  of  damages.  It  was  an  action 
brought  for  expulsion  from  a  train.  At  the 
original  trial  counsel  for  plaintiff  expressly 
refused  to  Indicate  whether  the  action  was 
for  tort  or  for  failure  on  the  part  of  the  rail- 
way company  to  perform  Its  contract  of  car- 
riage. The  petition  set  up  the  contract  to 
carry  the  plaintiffs  to  Benklemen,  and  that  a 
request  for  plaintiffs  to  leave  the  train  at 
McCook  was  followed  by  their  refusal  and 
their  forcible  removal.  The  action  was  by 
no  means  simply  one  for  Injuries  to  the  per- 
son. The  application  of  section  315  to  it 
would  have  been  so  entirely  uncertain  that 
the  counsel  on  either  side  never  raised  It  in 
this  court.  Stanwood  t.  City  of  Omaha,  38 
Neb.  552,  57  N.  W.  287,  cited  in  Splrk  v.  R. 
R.  Co.,  was  not  an  action  for  personal  inju- 
ries at  all,  but  for  damages  to  real  property 
by  the  reason  of  the  erection  of  a  viaduct 
Carpenter  v.  City  of  Red  Cloud,  was  a  suit 
for  injury  occasioned  by  the  negligence  of 
the  city  in  digging  a  ditch  across  one  of  its 
streets  and  leaving  it  unprotected.  Injuries 
to  the  persons  were  claimed,  and  the  killing 
of  one  of  the  plaintiff's  horses  and  the  crip- 
pling sufflciently  to  destroy  Its  value  of  the 
other  and  the  destruction  of  his  buggy  were 
alleged  also.  The  cases  of  Ellsworth  v.  City 
of  Fairbury  and  Shoff  t.  Wells  are  compared 
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Bomewhat  to  the  dlsadTantage  of  the  latter, 
and  It  Is  suggested  that  Staoff  t.  Wells  should 
be  overruled,  and  Ellsworth  v.  City  of  Pair- 
bury  adhered  to,  but  It  Is  expressly  indicated 
that  it  is  not  done  and  was  not  required  to  be 
done  in  the  Carpenter  Case. 

It  would  seem  that  the  legislator  who  fram- 
ed sections  314  and  315  of  the  Code  certainly 
expressed  his  intention  very  definitely  that  in 
an  action  to  recover  for  personal  injuries 
smallness  of  damages  should  not  be  a  ground 
for  a  new  trial.  The  fifth  subdivision  of  sec- 
tion 314  gives  a  new  trial  for  "error  in  as- 
sessment of  the  amount  of  recovery,  whether 
too  large  or  too  small,  where  the  action  ia 
upon  contract,  or  for  the  injury  or  detention 
of  property."  Such  is  the  positive  statutory 
provision  with  reference  to  new  trials  for 
errors  In  the  assessment  of  damages,  namely, 
that  a  new  trial  may  be  granted  for  error  in 
that  respect,  where  the  action  is  upon  con- 
tract or  for  injury  to  or  detention  of  prop- 
erty. Section  315  Is  the  negative  provision 
that  "a  new  trial  shall  not  be  granted  on  the 
ground  of  smallness  of  damages  in  an  action 
for  an  Injury  to  the  person  or  reputation,  nor 
any  other  action  where  the  damages  shall 
equal  the  actual  pecuniary  Injury  sustained." 

The  interpretation  sought  to  be  given  to 
this  section  is  that  it  merely  means  that  no 
new  trial  shall  be  granted  where  the  dam- 
ages equal  the  actual  pecuniary  injury.  Such 
interpretation  nullifies  the  attempt  to  distin- 
guish between  actions  on  contract  or  for  in- 
Jury  to  property  and  actions  for  Injuries  to 
the  person,  which  Is  made  not  only  in  sec- 
tion 315,  but  in  section  314,  not  only  in  the 
negative,  but  In  the  positive,  provisions  of 
the  Code.  To  say  that  in  all  cases  the  dam- 
ages allowed  must  be  equal  to  the  pecuniary 
injuries  sustained  is  to  abrogate  the  distinc- 
tion as  to  action  for  injury  to  the  person 
or  reputation  sought  to  be  established  by  the 
Legislature.  The  attempt  to  establish  such' 
a  distinction  may  have  exposed  the  lawmak- 
ers to  the  reproach  which  has  been  frequent- 
ly made  against  them  that  they  always  show 
a  greater  regard  for  property  rights  than, 
for  personal  ones;  but,  unless  it  Is  held  to 
be  an  unconstitutional  provision,  a  violation 
of  some  restriction  upon  legislative  power 
contained  in  the  fundamental  law,  the  courts 
would  seem  compelled  to  respect  it  when 
the  t«glslature  has  established  it  What  the 
precise  reason  for  making  such  a  distinction 
was  we  can  only  conjecture.  Perhaps  it 
might  have  been  the  fact  adverted  to  in  the 
defendants'  brief  in  this  case,  and  extensive- 
ly discussed  in  the  notes  to  Benton  v.  Collins 
(N.  C.)  34  S.  E.  242,  47  L.  B.  A.  33.  Uncer- 
tainty as  to  the  cause  of  an  injury  and  as 
to  the  degree  of  responsibility  for  it  which 
should  be  attached  to  each  of  the  parties 
often  serves  to  reduce  the  amount  of  plain- 
tiff's recovery  when  the  Jury  finally  decides 
in  his  favor.  It  might  have  been  the  sup- 
position of  the  lawmaker  that  substantial 
justice  would  be  better  reached  by  prevent- 


ing any  complaint  of  smallness  of  da 
on  the  part  of  the  successful  party  tb 
following  the  dlffereht  rule  that  the  ] 
iary  injury  must  at  least  be  compensat 
if  any  recovery  is  allowed.  This  view 
to  be  announced  by  Benzon  v.  Burling 
M.  B.  Co.,  18  Neb.  659,  26  N.  W.  467,  in 
the  court  says:  "Where  an  action  to  r 
damages  for  Injury  to  property,  an 
cause  of  the  injury  is  a  matter  of  conJ( 
a  verdict  in  favor  of  the  plaintiff  vr. 
be  set  aside  at  his  instance  because  tt 
diet  is  not  as  large  as  it  probably  woul< 
been  had  the  cause  of  the  injury  beer 
proved."  Benzon  v.  Burlington  &  H. 
was  an  action  for  a  trespass  upon  re 
tate,  which  is  alleged  to  have  caused  ; 
slderable  loss  by  the  melting  of  ice 
plalntifTs  storage  house.  PlalntlfT's 
was  for  4,000  tons  of  Ice  and  injury 
building.  The  whole  damage  he  had 
at  $15,000.  The  verdict  was  for  $7 
that  case,  as  in  this  one.  It  was  clalme< 
the  general  verdict  being  in  plaintiff's 
it  must  be  held  to  establish  defendan 
sponslbility  for  the  injury,  and  make 
ble  for  the  pecuniary  extent  of  such  1 
but  this  court,  finding  the  question  < 
cause  of  the  injury  Involved  in  compU 
scurlty,  declined  to  interfere  with  th 
diet  A  similar  claim  Is  made  In  thi 
that  the  evidence  is  entirely  Incondns 
to  whether  the  Injury  was  caused  by  t 
f  endants'  negligence  or  was  due  to  the 
tiff's,  at  least  in  part;  that  In  fact  tt 
dence  of  plaintiff  does  not  Indicate 
certainty  any  greater  damages  than 
covered,  and  does  not  Indicate  any  sul 
ground  of  recovery  at  all,  and  the  ^ 
should  be  sustained  for  these  reasons 
do  not  deem  it  worth  while  to  discuss 
questions,  because  the  authority  of  i 
315  and  of  Shoff  v.  Wells,  before  cited, 
to  us  to  conclusively  prevent  any  in 
ence  with  the  verdict  upon  the  sole  g 
which  Is  alleged  In  this  case,  namely, 
nesB  of  damages,  where  the  action  is 
for  personal  injuries.  The  case  of  Elli 
V.  City  of  Fairbury,  above  cited,  do 
seem  to  commit  this  court  to  any  co 
doctrine.  Inasmuch  as  neither  party  ct 
cite  section  315  of  the  Code,  and  tbU 
did  not  see  fit  itself  to  raise  the  qu 
In  Sullivan  v.  Wilson,  15  Ind.  246,  It  I 
that  a  Code  provision  Identical  in  term 
our  section  315,  had  no  application  to 
In  which  damages  did  not  equal  the 
iary  loss  sustained  by  the  plaintiff,  ar 
held  not  to  prevent  a  new  trial.  In  ! 
V.  O'Brien,  39  Ind.  501,  however,  this  < 
sion  was  overruled,  and  it  was  held  tl 
Code  provision  prevented  an  allowai 
any  new  trial  on  the  ground  that  da 
were  too  small  in  actions  for  injury  1 
son  or  reputation.  This  conclusion  hai 
been  adhered  to  in  Indiana.  Gann  ▼. 
man,  69  Ind.  458.  We  see  no  suffldei 
son  for  departing  from  the  holding  of 
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T.  Wella  tmtU  tbe  Legislature  sees  fit  to 
idopt  tbe  Iowa  statute.  This  latter  statute 
provides.  In  substance,  tbat  smallness  of 
damages  in  action  for  personal  Injuries  or 
to  reputation  sball  be  no  ground  for  a  new 
trial,  If  they  are  equal  to  tbe  actual  pe- 
cuniary Injury. 

The  foregoing  argument  as  to  tbe  distinc- 
tion between  action  for  Injury  to  person  or 
repntatlon  and  other  torts  Is  substantially 
taken  from  the  case  of  Sharpe  t.  O'Brien.  It 
seems  to  ns  more  logical  than  tbe  reasoning 
of  the  Obiclnnatl  superior  court  In  1  Handy, 
438,  or  that  of  the  Kentucky  Supreme  Court 
In  the  cases  cited.  Tbe  general  holdings  on 
this  subject  will  be  found  in  Cent.  Dig.  vol. 
37,  col.  1014,  and  following. 

It  is  recommended  that  tbe  Judgment  of 
the  district  court  be  affirmed. 

AMES,  C,  concuia. 

FEB  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  tbe  judgment  of  tbe 
district  court  is  affirmed. 


STATB  «z  teL  TOCNG  t.  ROTSE  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  18,  1903.) 

1CANDAMU8— LBVY  OF  TAX 
1.  City  authorities  will  not  be  required  by 
mandamus  to  levy  tax  for  water  supply  in  ex- 
cess of  limit  on  such  tax  existing  at  time  of 
eontract.  State  ▼.  Wahoo,  86  N.  W.  923,  62 
Neb.  40,  followed  and  approved. 

"^ot  to  be  officially  reported." 
On  rehearing.    Affirmed.    . 

OLDHAM,  C.  Tbe  former  opinion  in  this 
case  Is  not  officially  reported,  but  may  be 
found  In  91  N.  W.  5C9.  The  case  Is  fully 
stated  In  tbe  original  opinion,  and  a  rehear- 
big  was  granted  tbat  we  might  further  ex- 
amine tbe  conclusion  reached  at  tbe  first 
hearing— that.  In  determining  the  wont  of 
original  power  to  enter  into  a  contract  by  tbe 
officers  of  a  municipality,  a  judgment  render- 
ed on  tbe  contract  should  be  treated  as  an 
audited  claim  partaking  of  the  nature  of  tbe 
contract  on  which  it  was  rendered,  and  not  as 
I  new  caTise  of  action.  We  are  urged  to  re- 
examine this  conclusion  on  tbe  hypothesis 
that  subdivision  15,  §  69,  art  1,  c.  14,  Comp. 
8t  1887,  is  an  additional  grant  of  power  to 
tbe  city  councU  to  levy  taxes  for  water  sup- 
ply and  bydrant  rentals,  and  not  a  limitation 
on  sudi  power.  This  contention,  however, 
flies  in  tbe  teeth  of  the  construction  of  this 
lection  of  tbe  statute  by  this  court  in  State 
V.  Kearney,  49  Neb.  325,  68  N.  W.  533,  and 
State  y.  Wahoo,  62  Neb.  40,  86  N.  W.  923.  In 
each  of  these  cases  it  was  held  tbat  tbe  pro- 
Tlgions  of  section  69,  supra,  are  a  limitation 
on  the  power  of  a  dty  council  which  enters 
Into  each  contract  for  water  supply.  We  are 
asked  to  re-examine  and  depart  from  tbe  doc- 
trine of  United  States  t.  Macon  County  Court, 
90  U.  S.  591,  26  Lb  Ed.  331,  relied  upon  to 


sui>port  tbe  conclusion  reached  at  tbe  former 
hearing,  because  the  facts  of  this  case  take  It 
without  the  reason  of  tbe  rule  there  estab- 
lished, and  bring  it  within  tbe  rule  laid  down 
in  United  States  v.  Clark  County,  96  U.  S. 
211,  24  L.  Ed.  628,  and  also  In  Ft  Madison 
Water  Co,  v.  Ft  Madison  (C.  O.)  110  Fed. 
901.  Neither  of  these  cases  denies  the  right 
to  look  beyond  a  judgment  against  a  munic- 
ipality to  the  cause  of  action  on  which  It  is 
based  for  tbe  purpose  of  determining  tbe 
want  of  original  authority  to  enter  Into  the 
contract.  The  special  taxes  provided  for  by 
the  statutes  construed  In  each  of  these  cases 
were  held  to  be  ab  additional  grant  of  pow^r 
to  provide  "a  i>artlcalar  fund  «8  additional 
security  for  the  payment  of  a  debt,"  and  not 
as  limitations  on  the  power  to  enter  Into  the 
various  contracts,  whereas  In  the  case  of 
United  States  v.  Macon  County  Court,  su- 
pra, tbe  Missouri  statute  was  held  to  be  a 
limitation  on  the  power  of  tbe  county  au- 
thorities to  enter  into  the  contract,  or,  as  was 
said  by  tbe  learned  chief  justice  in  this  ciise, 
the  difficulty  lay  'in  the  want  of  original 
power."  "We  have,"  he  says,  "no  power  by 
m'andamus  to  compel  a  municipal  corporation 
to  levy  a  tax  which  tbe  law  does  not  author- 
ize. We  cannot  create  new  rights  or  confer 
new  powers.  All  we  can  do  is  to  bring  esist- 
Ing  powers  Into  operation." 

We  therefore  conclude,  as  the  officers  of  tbe 
dty  bad  no  original  power  to  enter  Into  a 
contract  for  tbe  levy  of  more  than  seven 
mills  for  water  supply,  that  the  former  judg- 
ment l8  sound  In  reason,  and  fully  supported 
by  tbe  cases  cited  therein,  and  should  be  ad- 
hered to. 

BARNES  and  POUND,  OC,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commlssloneis  are  approved,  and.  It 
appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  in  a  right  de- 
cision of  tbe  cause,  it  is  ordered  that  tbe 
judgment  of  tbe  district  court  be  affirmed. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  LILLET. 
(Supreme  Court  of  Nebraska.    Nov.  18,  1903.) 

RAILROADS-INJURT  TO  PORSON  ON  TRACK. 
l..The  conclusion  reached  in  the  former  opin- 
ion (Chicago,  B.  &  Q.  R.  Co.  v.  Lilley,  98  N. 
W.  1012)  adheied  to. 

"Not  to  be  officially  reported." 

On  rehearing.    Affirmed. 

For  former  opinion,  see  93  N.  W.  1012. 

POUND,  C.  The  facts  are  fully  stated, 
so  far  as  necessary  to  an  understanding  of 
the  points  involved  In  this  case,  In  tbe  opin- 
ion of  our  Brother  AMES,  upon  whose  rec- 
ommendation this  rehearing  was  granted. 
Upon  further  argument  and  re-examination 
of  the  record,  we  are  of  opinion  that  his 
conclusion  was  correct,  and  should  not  be 
disturbed.    It  will  not  be  necessary  to  en- 
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ter  Into  all  of  the  questions  discussed  in 
tbe  former  opinion.  To  our  minds,  the  cause 
Is  completely  disposed  of  by  the  statement 
In  the  former  opinion,  which  we  regard  as 
correct  and  entirely  Justified  by  undisputed 
evidence,  that  the  plaintlfTs  Intestate,  with- 
out taking  the  slightest  precaution  to  ob- 
serve whether  his  pathway  was  then,  or  was 
then  about  to  be,  in  immediate  use  by  a 
moving  locomotive  engine,  stepped  and  walk- 
ed upon  the  track  in  front  of  such  engine. 
We  think  the  evidence  shows  so  clearly  that 
the  death  of  plaintiff's  Intestate  was  due 
solely  to  his  negligence  in  going  upon  a 
track  upon  which  an  engine  was  approach- 
ing, without  faking  any  precaution  to  ascer- 
tain whether  or  not  the  track  was  clear,  as 
to  preclude  a  recovery.  There  is  no  real 
conflict  upon  this  point.  A  witness  who  was 
several  hundred  feet  distant,  behind  the  en- 
gine, and  walking  in  the  same  direction  with 
the  engine,  which  was  between  him  and  the 
deceased,  states  that  the  deceased  was  walk- 
ing, not  along  tbe  track,  but  upon  it.  This 
testimony,  however,  in  view  of  his  situation 
with  reference  to  the  place  of  the  accident. 
Is  not  sufficient  to  Justify  a  verdict,  in  the 
view  of  the  clear  and  overwhelming  testi- 
mony of  those  Immediately  In  a  position  to 
see  that  he  was  not  upon  the  track,  but  was 
walking  by  the  side'  of  the  track,  until  he 
turned  suddenly  to  cross  It  Immediately  in 
front  of  the  engine.  It  Is  contended  also 
that  certain  cars  interposed  between  him  and 
tbe  approaching  engine  at  the  time  he  start- 
ed to  walk  along  the  track.  Upon  careful 
reading  of  the  record,  however,  it  appears 
that  these  cars  were  not  in  such  a  place, 
according  to  the  testimony  of  all  th'e  wit- 
nesses, as  to  obstruct  the  view  of  any  one 
who  looked  carefully  to  see  whether  an  en- 
gine was  approaching.  Believing  that  tbe 
former  opinion  is  entirely  rlgbt  upon  this 
crucial  point,  and  In  view  of  the  fact  that 
such  opinion  is  not  to  l>e  officially  reported, 
we  do  not  deem  it  necessary  to  consider  tbe 
other  questions  discussed  therein.  We  may 
say,  however,  that  we  think  counsel  are  un- 
der a  misapprehension  with  reference  to  that 
portion  of  the  opinion  which  observes  that 
the  Oommlssioners  were  "by  no  means  sat- 
isfied that  the  Jury  adopted  the  testimony  of 
the  witnesses  for  the  prosecution  to  the  ex- 
clusion of  that  of  those  of  the  defense,  or 
that  they  felt  themselves  bound  to  give  much 
attention  to  any  of  the  evidence."  We  do 
not  understand  this  to  be  intended  as  a  re- 
fiectlon  upon  the  Jury,  but  to  Indicate  a  view, 
with  which  we  are  Inclined  to  agree,  that 
tbe  Instmctions  of  the  trial  court  were  such 
as  to  be  liable  to  create  an  inference  that 
the  company  was  liable  solely  by  reason  of 
the  fact  that  the  plalntHTs  Intestate  bad 
been  killed.  Among  other  things,  tbe  trial 
court  instructed  that  the  railroad  company 
"had  no  right  to  kill  the  deceased."  The 
connection  in  which  this  phrase  was  Used 
was  not  such  as  to  make  it  clear  to  tbe  lay 


mind  that  the  mere  killing  of  decet 
tbe  company's  engine  did  not  give  rl 
cause  of  action. 

We  therefore  recommend  that  the 
Judgment  be  adhered  to. 

DUPFIE  and  KIRKPATRICK,  O 
cur. 

PKR  CURIAM.  Tbe  conclusions 
by  the  Commissioners  are  approved, 
appearing  that  tbe  adoption  of  the 
mendations  made  will  result  In  a  ri 
cislon  of  tbe  canse,  it  is  ordered  ti 
former  Judgment  of  this  court  be  adh 


SCHIECK  V.  SCHIECK. 
(Supreme  Court  of  Nebraska.    Nov.  18 

DnrORCB-ADULTBRY. 
1.  Evidence  found  to  contain  nothing 
port  a  finding  that  defendant  at  the  tin 
leged  violations  of  marital  duty  was 
countable  for  her  actions  by  reason  of 
weakness. 

Commissioners'  Opinion.    Departm 

1.    Error  to  District  Court,  Buffalo  ( 

SuUivan,  Judge. 
"Not  to  be  officially  reported." 
Action    by    Fred    Schieck    against 

Schieck.    Judgment  for  defendant,  am 

tiff  brings  error.    Reversed. 

B.  O.  Hostettler,  for  plalntUT  In  er 
F.  Walker,  for  defendant  in  error. 

HASTINGS,  C.  These  parties  wei 
rled  in  1883.  The  plaintiff  alleges  tbt 
are  five  children— four  boys,  aged, 
tively,  17,  16,  14,  and  12,  and  a  di 
of  10.  He  asks  a  divorce  on  account 
years'  "absence"  of  the  wife,  and  a< 
wblcb  is  alleged  as  "having  been  com 
"at  various  times  and  places  in  Buffal 
ty"  "with  certain  persons  residing 
county."  The  wife's  answer  recrli 
with  charges  of  adultery  with  a  si 
law,  and  alleges  that  tbe  husband  » 
away  under  pretext  of  repairing  th« 
where  the  family  lived,  and  refused 
mit  her  return.  She  also  says  there  i 
more  children — a  boy  of  8  years,  ant 
of  16  months.  At  the  trial  the  h 
swore  to  various  Incriminating  clrcum 
and  tbe  direct  admissions  of  tbe  wif 
the  adultery.  A  neighbor  swore  to  c 
Intimacy  with  her  on  two  occasions,  a 
witness'  mother  swore  to  admissions 
wife  of  illicit  connection  with  the  soa 
wife  herself  on  tbe  stand  admitted 
lawful  connection  on  one  occasion  w 
witness,  but  denied  the  other.  No  e 
other  than  tbe  defendant's  own  te; 
was  Introduced  on  her  behalf.  Her  t 
were  responsive  and  coherent,  but  co 
no  evidence  of  ber  countercharge  o 
tery.  She  did  not  deny  that  the  lai 
was  begotten  after  the  husband  ref 
have  further  marital  relationa    Ooui 
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defense,  In  bis  brief,  says  tbat  tbe  record 
sbows  tbat  defendant  bad  been  pronounced 
insane  by  tbe  commissioners  of  insanity  In 
Buffalo  county.  We  are  entirely  unable  to 
find  any  sncb  record.  The  trial  court,  bow- 
cver,  made  a  finding  that  at  tbe  time  of  the 
alleged  offenses  defendant  was  and  Is  not 
of  sufficient  mental  capacity  to  understand 
that  such  actions  were  wrong,  and  dismissed 
the  cause.  There  is  nothing  whatever  in 
this  record  on  which  to  base  such  action  ex- 
cept tbe  defendant's  admissions  of  guilt, 
made  with  no  apparent  shame  or  reluctance. 
It  Is,  of  course,  quite  possible  tbat  the  ap- 
pearance and  demeanor  of  the  witness  might 
be  sncb  as  to  fully  warrant  the  court's  find 
ing  as  to  her  condition  at  tbe  trial.  Tbe 
finding  as  to  her  former  condition  at  tl)e 
time  of  the  alleged  offenses  Is  manifestly  un- 
supported. 

It  1b  recommended  that  the  decree  of  the 
district  court  be  reversed,  with  directions  to 
the  trial  court  Xo  appoint  a  guardian  ad 
litem.  If  necessary,  to  take  the  evidence  as 
to  the  woman's  mental  capacity  at  tbe  time 
of  the  acts  charged,  and  that  the  latter  be 
made  more  specific. 

AMES  and  OLDHAM,  CC,  concur. 

PEK  CURIAM.  Tbe  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  tbat  tbe  adoption  of  the  recom- 
mendations made  will  result  In  a  right  de- 
cision of  the  cause.  It  Is  ordered  tbat  the  de- 
cree of  tbe  district  court  be  reversed,  with 
directions  to  tbe  trial  court  to  appoint  a 
guardian  ad  litem,  if  necessary,  to  talie  tbe 
evidence  as  to  tbe  woman's  mental  capacity 
at  the  time  of  tbe  acts  charged,  and  tbat 
(be  latter  be  made  more  specific. 


PUSET  T.  PRESBYTERIAN  HOSPITAL. 
OMAHA. 

(Supreme  Court  of  Nebraska.     Nov.  18,  1903.) 

TBNAMCT  FROM  TEAR  TO  TEAR— INTENT— 
RENT-RENEWAL  OF  TERM. 

1.  A  tenancy  from  year  to  year  will  not  be 
created  against  the  contrary  intention  of  both 
parties,  landlord  as  well  as  tenant,  and  the  pay- 
ment of  rent  Is  merely  an  evidential  fact  bear- 
ing npon  the  question  of  the  intent  of  the  par- 
ties.  Johnson  v.  Foreman,  40  111.  App.  456. 

2.  The  receipt  of  rent  by  the  landlord  is  not 
conclTisive  as  to  the  continnance  of  the  term,  but 
it  is  an  equivocal  act  to  be  determined  by^  the 
quo  anlmo.  Atlantic  National  Bank  v.  Dem- 
mon,  1  N.  E.  833,  189  Mass.  420. 

3.  Evidence  examined,  and  held  insufficient  to 
prove  an  intent  to  renew  or  continue  the  term. 

(Syllabus  by  tbe  Court.) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Slabaugb,  Judge. 

Action  by  F.  S.  Pusey,  trustee,  against  the 
Presbyterian    Hospital,    Omaha.     Judgment 

*  :.  8m  Landlord  and  Tonant,  vol.  02,  Cent.  Dig. 


for  defendant,    and    plaintiff   brings   error. 
Reversed. 

Crofoot    &    Scott,    for    plaintiff   In    en'or. 
Switzler  &  St.  Clair,  for  defendant  in  error. 

AMES,  C.  This  Is  an  action  for  forcible 
detainer,  begun  In  Justice's  coiu:t,  and 
brought  here  by  proceedings  in  error  from  a 
Judgment  in  favor  of  tbe  defendant  render- 
ed upon  appeal  in  the  district  court  Tbe 
sole  question  of  Importance  is  whether  the 
findings  and  Judgment  appealed  from  are  sup- 
ported by  the  evidence.  The  facts  are  not 
appreciably  In  dispute.  The  defendant  was 
lessee  of  the  premises  for  tbe  term  of  five 
years,  beginning  on  tbe  17tb  -Aaj  of  Decem- 
ber, 1896.  The  rent  reserved  was  $30  per 
month,  payable  monthly,  and  an  obligation 
of  tbe  lessee  to  make  certain  repairs.  The 
repairs  were  made  and  tbe  monthly  install- 
ments accruing  during  the  term  were  paid 
as  stipulated.  On  or  about  tbe  13tb  day  of 
January  following,  tbe  superintendent  of  tbe 
defendant  sent  to  one  N.  P.  Dodge,  an  agent 
charged  with  tbe  collecting  of  rents  for  the 
lessor,  a  check  for  $30,  together  with  a  re- 
ceipt or  "voucher"  reciting  the  sum  mention-- 
ed  to  be  in  payment  of  "rent  for  January." 
Dodge  executed  and  returned  this  document 
and  retained  and  cashed  the  check  without 
present  objection.  Shortly  subsequently,  un- 
der a  date  not  given,  but  apparently  within 
a  few  days.  Dodge  wrote  and  transmitted 
to  the  defendant  the  following  letter:  "Board 
of  Directors,  Presbyterian  Hospital,  Omaha, 
Neb.— Gentlemen:  The  lease  of  the  Hos- 
pital for  the  term  of  five  years  expired  on 
January  1st,  last.  As  the  rent  under  tbe 
terms  of  the  old  lease  was  merely  nominal, 
In  consideration  of  your  making  extensive 
improvements  on  the  building,  tbe  trustee 
of  tbe  property  will  expect  an  Increased 
rental  In  future.  He  realizes  tbat  you  have 
performed  your  part  of  the  covenants  in  the 
lease  and  be  would  undoubtedly  be  pleased 
to  rent  it  to  you  for  a  further  period,  to  be 
agreed  upon  between  us.  Hoping  you  will 
give  this  matter  your  earliest  attention,  I  re- 
main, very  trtily  yours.  N.  P.  Dodge,  Jr." 
Soon  afterwards  one  McClelland,  tbe  presi- 
dent and  principal  owner  of  tbe  defendant 
corporation,  called  upon  Dodge,  and  stated 
tbat  "be  was  negotiating  for  a  change  of 
management  or  sale  of  the  Presbyterian 
Hospital  [the  defendant],  and  these  negotia- 
tions were  not  closed,  and  that  until  they 
were  be  would  be  unable  to  enter  into  any 
negotiation  for  a  new  lease."  This  dis- 
cussion concerning  a  new  lease  and  concern- 
ing the  amount  of  rent  to  be  reserved.  If  one 
should  be  entered  into,  were  continued  be- 
tween Dodge  and  representatives  of  the  de- 
fendant until  March  20tb,  and  afterwards, 
and  on  that  date,  tbe  plaintiff  served  the  fol- 
lowing notice  upon  tbe  defendant:  "To  the 
Presbyterian  Hospital  of  Omaha:  You  are 
hereby  notified  to  quit  and  deliver  up  to  me 
the  premises  now  occupied  by  tou,  situate  at 
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2564  Marcy  Street,  and  described  as  follows, 
to-wit:  Lot  7,  block  2,  Marsh's  Addition  to 
the  Clt7  of  Omaha,  In  Douglas  County,  Ne- 
braska, and  building  situate  thereon  at  the 
expiration  of  three  days  from  the  date  of 
service  hereof  upon  you,  your  rent  being  In 
arrears.  Dated  Omaha,  March  20,  1902.  F. 
S.  Pusey,  Trustee,  by  N.  P.  Dodge,  Jr.,  hlfl 
agent"  A  previous  written  notice  to  vacate 
was  served  on  the  defendant  on  February 
1st  Except  the  check  above  mentioned,  no 
payment  as  rent  or  on  account  of  use  and 
occupation  was  paid  or  tendered,  and  It  does 
not  appear  what  authority  Dodge  had  from 
his  principal  In  the  transaction,  except  that 
It  seems  to  be  assented  to  by  both  parties 
that  he  was  authorized  to  collect  rents  ac- 
cruing for  the  plalntlft  from  this  and  other 
property.  No  arrangements  having  been 
made,  the  plaintiff  on  or  about  the  1st  of 
April  begun  this  action  In  a  Justice's  court 
where  be  procured  a  judgment  of  restitution, 
which  was  reversed  on  appeal  by  the  district 
court 

The  sole  contention  upon  the  merits  by 
the  defendant  in  error  in  this  court  Is  that 
payment  and  receipt  of  the  $30  check  above 
mentioned  had  the  effect  by  operation  of 
law,  to  renew  the  former  lease,  If  not  for  Its 
full  term  of  five  years,  then  at  least  for  one 
year  and  from  year  to  year.  We  cannot 
think  so,  for  two  reasons:  First  because 
leases  for  a  term  of  more  than  one  year  can- 
not be  made  except  In  writing,  or  by  an  agent 
authorized  by  writing,  and  it  is  not  shown 
that  Dodge  was  authorized  to  make  leases 
even  by  parol;  and,  second,  the  payment  and 
acceptance  of  money  as  rent  after  the  expi- 
ration of  a  fixed  term  does  not  of  Itself  re- 
new the  term,  but  Is  merely  evidence  of  an 
Intent  to  renew,  from  which;  In  the  absence 
of  evidence  to  a  contrary  effect  a  contract  to 
renew  may  be  Inferred.  Montgomery  v.  Wil- 
lis, 45  Neb.  436,  63  N.  W.  794;  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  vol.  18,  p.  193;  Wilcox 
v.  Montour  Co.,  147  Pa.  540,  23  Atl.  840; 
Atlantic  National  Bank  v.  Demmon,  139  Mass. 
420,  1  N.  E.  833;  Johnson  v.  Foreman,  40 
111.  App.  456.  Now,  It  Is  clear  as  daylight 
from  this  record,  that  neither  the  represent- 
atives of  the  defendant  nor  Dodge,  whatever 
were  his  powers  as  agent,  suppose  at  any 
time  during  the  pendency  of  their  negotia- 
tions for  the  execution  of  a  new  lease  that 
one  had  already  been  effected  by  the  transac- 
tion of  January  13,  1902,  and,  If  they  did  not 
so  suppose,  it  is  impossible  to  infer  that  they 
had  that  intent  at  that  date  and  had  for- 
gotten It  so  soon.  It  is  quite  evident  to  our 
minds  that  the  idea  never  entered  the  bead 
of  either  party  until  after  the  beginning  of 
this  action. 

Defendant  further  contends  that  the  Judg- 
ment of  the  district  court  should  be  affirmed 
because  the  first  clause  of  section  1021  of 
the  Code  as  It  was  published  when  this  ac- 
tion was  begun  was  unconstitutional  and 
void,  and  that  a  landlord  was  therefore  re- 


mitted, to  the  common-law  demand  a 
tlce  for  the  purpose  of  forfeiting  a  te; 
nonpayment  of  rent  and  that  no  su 
mand  or  notice  is  proved  in  this  case 
we  do  not  find  it  necessary  to  pass  upi 
question,  because  we  think  It  Is  clee 
no  term  was  in  existence  when  this  pi 
ing  was  begun,  and  therefore  no  st 
effect  or  declare  a  forfeiture  were  re< 
At  the  date  mentioned  the  defendai 
simply  holding  over  after  the  expirai 
its  term,  and  for  such  cases  section  10! 
vldes  the  remedy  which  was  availed 
this  case. 

It  is  recommended  that  the  Judgn 
the  district  court  be  reversed,  and 
trial  granted. 

•  HASTINGS  and  OLDHAM,  OC.,  coi 

PER  CURIAM.  For  the  reasons  st 
the  foregoing  opinion,  It  Is  ordered  tl 
Judgment  of  the  district  court  be  re 
and  a  new  trial  granted. 


NEBRASKA  MUT.  BOND  ASS'N  r.  1 
(Supreme  Court  of  Nebraska.  Nov.  18, 
ACTION  ON  NOTE— DUHESS— BVIDK^ 
L  The  plea  of  duress  as  a  defense  to 
tion  upon  a  contract  is  sufficient  if  It  sbo' 
by  reason  of  threats  or  other  unlawful 
the  defendant  was  deprived  of  his  free  v 
understanding,  and  that  the  contract  si 
on  was  not  his  free  and  voluntary  act 

2.  Instructions  examined,  and  held  « 
given. 

3.  Evidence  examined,  and  held  suffic 
sustain  the  verdict  and  judgment 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Departme 
1.  Error  to  district  court  Douglaa  C 
Jessen,  Judge. 

Action  by  the  Nebraska  Mutual  Bo 
sociation  against  Fred  Klee.  Judgm« 
defendant  and  plaintiff  brings  erro 
firmed. 

Alex  A.  Altschuler  and  John  F.  M( 
for  plaintiff  in  error.  Albert  S.  Bitch 
defendant  in  error. 

KIRKPATRICK,  O.  This  action  ^ 
stltuted  in  the  district  court  of  Dougla 
ty  by  the  Nebraska  Mutual  Bond  A 
tlon,  plaintiff,  against  Fred  Klee,  def< 
declaring  upon  three  promissory  not 
gregating  $88.  In  his  answer  the  del 
pleaded  that  the  notes  were  whollj 
and  that  their  execution  had  been  ol 
by  duress.  In  that  the  plaintiff,  throi 
agents  and  others,  threatened  the  def 
that  if  be  did  not  sign  the  notes  and 
with  the  plaintiff  on  an  alleged  char; 
the  defendant's  son-in-law,  one  Char 
Norton,  had  embezzled  moneys  fro 
Singer  Sewing  Machine  Company,  the 
tiff  would   prosecute   and   Imprison   1 

V 1.  See  Contracts,  vol.  11,  Cent.  Dig.  {  431 
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aod  Bend  him  to  the  penitentiary;  the  an- 
swer alleging  that  said  threats  were  made  for 
the  purpose  of  overcoming  the  will  of  the  de- 
fendant, "and  that  they  did  overcome  his  will, 
caosing  him  to  algn  the  notes;  that  he  would 
oot  have  signed  them  but  for  the  threats 
mentioned.  'The  answer  alleged  that  Klee 
was  a  German  by  birth,  and  a  working  man, 
employed  In  the  Union  Pacific  shops;  that 
he  was  not  well  versed  in  the  English  lan- 
guage; and  that  at  the  time  of  the  signing 
of  the  notes  sued  upon  he  was  wholly  un- 
accustonied  to  the  transaction  of  such  busi- 
ness, and  that  bis  mind  was  so  weak  as  to 
be  easily  overcome  by  threats  such  as  those 
alleged,  which  were  well  calculated  to  over- 
come the  will  of  a  man  of  ordinary  strength 
and  exi>erlence.  A  second  paragraph  in  the 
answer  alleged  substantially  the  same  facta 
that  Norton,  defendant's  son-in-law,  was 
Aarged  with  the  embezzlement  of  a  sum  of 
money  from  the  Singer  Sewing  Machine 
Company,  and  that  plaintiff  threatened  to 
prosecute  him  unless  defendant  signed  the 
notes,  and  that  defendant  was  Induced  by 
this  threat  to  sign  the  notes.  In  reply  plain- 
tiff alleged  that  prior  to  the  signing  of  said 
notes  Norton  had  applied  to  it  for  a  fidelity 
bond  In  favor  of  the  Singer  Company  of 
$500;  that  before  giving  this  bond  plaintiff 
required  an  indemnity  bond  to  secure  it 
against  loss  by  reason  of  signing  the  fidelity 
bond;  that  plaintiff  then  requested  Klee,  the 
defendant,  to  sign  the  indemnity  bond,  which 
be  did.  In  the  sum  of  $500,  the  bond  being 
set  out  In  the  reply.  The  reply  further  al- 
leged that  Norton  defaulted  and  became  In- 
debted to  the  Singer  Company  In  about  the 
sum  of  $115;  that  by  agreement  between  Klee 
and  the  Singer  Company  this  shortage  was 
settled  for  the  sam  of  $88;  and  that  Klee  in- 
structed the  plaintiff  to  pay  this  sum  to  the 
company,  and  gave  the  notes  described  In 
the  petition  In  settlement  of  the  amount  so 
paid  by  plaintiff  to  the  company.  There  was 
a  trial  to  the  court  and  a  Jury,  a  verdict  for 
defendant,  Klee,  and  judgment  thereon.  A 
motion  for  a  new  trial  was  overruled,  and 
plaintiff  presents  the  cause  here  by  petition 
in  error. 

The  record  discloses  that  some  time  prior 
to  December  28,  1900,  Charles  W.  Norton, 
who  was  a  son-in-law  of  defendant,  Klee, 
sought  employment  with  the  Singer  Manu- 
facturing Company  at  Omaha,  but  found  that 
a  condition  of  employment  was  a  fidelity 
bond  acceptable  to  the  company.  He  made 
application  to  plaintiff  company  for  a  bond, 
but  was  told  by  it  that  It  could  not  bond  him 
unless  he  could  Indemnify  them  against  loss. 
It  appears  that  as  a  result  of  his  negotla- 
tiona  with  plaintiff  the  Indemnity  bond  set 
out  In  plalntlfTs  reply  was  executed,  signed 
by  Norton  and  defendant,  Klee.  In  Decem- 
ber, 1900,  it  appears  that  Norton  was  dis- 
covered to  be  short  in  his  accounts  with 
the  Singer  Manufacturing  Company  in  the 
sum  of  $88,  and  that  the  company  according- 


ly made  a  demand  upon  plaintiff  by  virtue 
of  its  bond  to  the  company.  This  sum  was 
thereupon  paid  to  the  Singer  Manufacturing 
Company. 

There  seemed  to  have  been  some  slight  dif- 
ference of  opinion  between  the  agents  and 
managers  of  plaintiff  as  to  whether  plaintiff 
should  rely  upon  the  bond  given  by  Klee  for 
indenmity  or  secure  notes  signed  by  Klee 
covering  the  amount  of  the  loss  sustained  by 
plaintiff  by  reason  of  Norton's  defalcation. 
It  was,  however,  decided  to  arrange  with 
Klee  to  give  the  notes.  A  meeting  was  ac- 
cordingly arranged  for  at  the  office  of  plaln- 
tUTs  president  As  to  what  took  place  at 
this  meeting  there  is  a  conflict  in  the  tes- 
timony. The  testimony  on  behalf  of  plain- 
tiff Is  that  Klee  was  willing  to  sign  the  notes, 
being  doubtful  only  as  to  his  ability  to  pay 
unless  given  plenty  of  time.  That  testi- 
mony also  represents  him  as  indignant  with 
Norton  because  of  the  tatter's  conduct,  and 
as  signifying  his  willingness  to  assist  plain- 
tiffs officers  In  apprehending  Norton  and 
prosecuting  him.  Klee's  version  is  substan- 
tially at  variance  with  that  of  the  plaintiff's. 
From  the  reporter's  transcript  of  Ills  testi- 
mony, It  is  almost  painfully  apparent  that  his 
knowledge  of  English  was  exceedingly  limit- 
ed, but  It  is  sufficiently  clear  that  he  came 
to  the  office  of  the  plaintiff  in  response  to  a 
request  either  by  postal  card  or  letter,  and 
that  he  Intended  to  bring  with  him  a  confi- 
dential friend,  more  familiar  with  the  Eing- 
Ush  language  than  he  was,  who  it  appears 
failed  him  In  the  last  moment  He  was  un- 
willing to  sigE  the  notes.  Something,  It  ap- 
pears, was  said  about  sending  his  son-in-law 
to  the  penitentiary,  and  he  was  told  that  he 
had  to  sign  the  notes.  It  appears  from  his 
testimony  that  the  threat  of  sending  his  son 
In-law  to  the  penitentiary  operated  on  his 
mind  and  induced  him  to  sign  the  notes,  not 
so  much  because  of  a  concern  for  his  son- 
in-law,  but  rather  as  a  result  of  contemplat- 
ing the  stigma  that  would  attach  to  his 
daughter  if  her  husband  was  Imprisoned. 
Klee  was  cross-examined  by  plaintiff  at  some 
length,  bat  a  perusal  of  the  questions  and 
answers  does  not  make  It  clear  that  any- 
thing was  added  to  or  detracted  from  the 
substance  of  his  testimony  in  chief. 

The  trial  court  gave  the  two  following  in- 
structions: "(4)  Under  the  admissions  and 
allegations  made  in  these  pleadings,  the  only 
Issue  which  you  are  called  upon  to  try  Is 
this:  Were  the  notes  set  out  in  plalntlfTs 
petition  given  by  the  defendant  by  reason 
of  the  threats  of  Imprisonment  of  the  said 
Charles  W.  Norton,  made  by  the  plaintiff  or 
its  agents  to  the  defendant  at  the  time  said 
notes  were  given.  (5)  The  burden  of  proof 
in  this  case  Is  upon  the  defendant,  and,  after 
admitting  the  signing  and  execution  of  the 
notes,  before  he  can  avoid  the  payment 
thereof,  he  must  prove  by  a  preponderance 
of  the  evidence  that  said  notes  were  not 
given  voluntarily  by  him,  but  were  obtained* 
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from  blm  by  8ucb  threats  and  duress  as  to 
overcome  bis  will  and  understanding."  In 
addition  to  tbe  above  the  trial  court  In- 
structed tbe  Jury  In  tbe  following  language: 
"You  are  instructed  that  duress,  in  order  to 
avoid  tbe  payment  of  tbese  notes,  must  be 
such  an  influence  exerted  by  the  plaintiff 
upon  the  defendant  as  to  overcome  his  will 
and  compel  a  formal  assent  to  an  undertak- 
ing when  be  really  does  not  agree  to  it,  and 
make  that  appear  to  be  his  free  act  which 
Is  not  his,  but  is  another's,  imposed  upon  him 
through  fear  which  deprives  him  of  self- 
control.  And  in  this  case,  if  you  find  that 
the  defendant  has  proved  by  a  preponderance 
of  the  evidence  that  he  signed  these  notes 
wholly  and  entirely  on  account  of  the  fear 
which  tbe  plaintiff  had  created  in  his  mind 
that  his  son-in-law,  Charles  W.  Norton, 
would  be  sent  to  the  penitentiary  unless  the 
same  were  signed,  and  that  Norton  would 
not  be  sent  there  if  be  did  sign  them,  and 
the  fear  was  such  as  to  deprive  the  defend- 
ant of  bis  understanding  and  deprive  tbe 
transaction  of  its  voluntary  character,  then 
you  are  Instructed  that  such  notes  would  be 
void,  and  your  verdict  should  be  for  tbe  de- 
fendant. If,  however,  yon  believe  the  de- 
fendant has  failed  to  prove  that  bis  mind 
was  so  overcome  by  such  threats  that  be 
was  deprived  of  reason  and  understanding, 
then  you  will  return  a  verdict  in  favor  of 
the  plaintiff  for  tbe  full  amount  of  said 
notes  sued  on,"  etc.  The  instruction  defin- 
ing duress  is  by  tbe  plaintiff  assailed  as  in- 
safficient  under  the  law  and  authorities, 
and  the  cases  cited  in  brief  of  plaintiff  are 
to  the  effect  that  the  duress  necessary  to  re- 
lieve from  a  contract  must  consist  of  threats 
of  Immediate  and  unlawful  imprisonment, 
that  the  person  making  the  threat  must  seem 
to  l>e  in  possession  of  the  means  to  carry 
out  tbe  threat  immediately,  and  that  the 
threats  must  be  of  a  character  suflScient  to 
overcome  the  mind  of  a  person  of  ordinary 
firmness  and  courage.  This  state  has  al- 
ready taken  its  place  in  line  with  the  more 
advanced  position  upon  this  subject,  and 
that  position  is  accurately  set  forth  in  the 
instructions  given.  To  constitute  duress  suf- 
ficient to  avoid  a  contract  in  this  state,  tbe 
means  adopted  need  only  be  of  a  character 
necessary  to  overcome  the  will  and  desire 
of  the  injured  party,  whether  that  person  be 
below  or  above  the  average  person  In  firm- 
ness and  courage,  and  whether  the  means 
employed  come  clearly  within  tbe  common- 
law  d^nition  of  diuress  or  otherwise.  In 
other  words,  the  law  extends  Its  protection 
to  an  Individual  without  reference  to  wheth- 
er he  is  strong  or  weak  intellectually,  and 
refuses  to  measure  his  rights  by  an  arbitrary 
yard  stick  avowedly  applicable  only  to  men 
of  ordinary  intellect,  firmness,  and  courage. 
First  National  Bank  v.  Sargent  (Neb.)  91  N. 
W.  595,  59  L.  R.  A.  290,  and  cases  cited; 
Galusha  v.  Sherman  (Wis.)  81  N.  W.  495-501, 
i(7  I*  R.  A.  417.    Under  this  view  of  the 


law,  the  Jury  is  properly  directed  to 
Into  the  mental  capacity  of  tbe  defi 
and  whether  tbe  threats,  wbateve 
were,  probably  deprived  bim  of  his  fr 
Inducing  blm  to  make  a  contract  t 
would  not  otherwise  have  made,  rathe 
to  the  particular  threats  made  to.see  v 
they  meet  with  an  arbitrary  standard 
may  or  may  not  be  applicable  to  the 
injured.  Tbe  trial  court  committed  n 
in  giving  tbe  instructions  relative  to  t 
of  duress,  unless,  as  next  conteu< 
plaintiff,  the  evidence  is  insufficient 
tain  tbe  verdict,  and  that  tbe  jury 
have  been  instructed  to  return  a  ven 
plaintiff.  The  argument  of  plaintiff 
port  of  this  objection  is  based  for  tli 
part  upon  its  misconception  of  tbe 
duress  as  heretofore  pointed  out.  H< 
with  this  misapprehension  cleared  a^ 
would  hesitate  to  disturb  the  verdict 
jury.  The  defendant  was  an  llliterati 
lug  man,  almost  wholly  unable  to 
English.  He  had  been  employed  for  i 
of  30  years  In  the  machine  shops  of  1 
Ion  Pacific  Railway  Company  at  mat 
bor.  The  credence  placed  by  the  ; 
bis  testimony  makes  it  necessary  I 
purpose  of  this  argument  to  assume 
much  of  it  as  la  reasonable  and  consi 
true.  He  came  to  the  meeting  at  pli 
office  directly  from  his  work  in  the 
He  bad  expected  a  friend  to  be  pre 
the  interview  with  plaintiff's  agents, 
stated,  this  friend,  whose  superior  km 
of  tbe  English  language  made  bis  p 
peculiarly  valuable,  tailed  bim  in  t 
moment,  and  he  entered  the  office  aloi 
says  ttiat  he  felt  bad,  and  that  fear 
daughter,  and  the  effect  upon  ber 
husband  was  prosecuted  criminally, 
upon  bis  mind,  and  he  was  thereby  ' 
to  sign  the  notes.  In  our  view,  it 
sonably  to  be  Inferred  from  hU  tei 
that  tbe  signing  of  tbe  notes  was 
voluntary  act,  and  that  the  Jury,  in 
presence  his  testimony  was  given,  wi 
tifled  in  concluding  tiiat  his  signatn 
secured  by  duress,  within  the  meai 
that  term  properly  given  in  the  instr 
It  follows  that  the  Judgment  ougb 
affirmed,  and  it  Is  recommended  tl 
same  be  done. 

DUFFIE,  a,  concurs. 

PER  CURIAM.  For  tbe  reasons  si 
tbe  foregoing  opinion,  the  judgment 
district  court  is  affirmed. 


SPENCE  ▼.  LANE. 

(Supreme  Court  of  Nebraska.     Nov.  IJ 

BILL  OF  KXCEPTIONS— CERTIPICA 

1.  The  certificate  allowing  a  bill  of  ex 

should  affirmatively  show  that  the  bill 

all  the  evidence  given  upon  the  trial,  an 
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absence  of  snch  ahowlng  this  court  cannot  re- 
new  any  finding  of  the  trial  court  or  jury, 
where  the  anfflcieney  of  the  eTidence  to  support 
BQch  finding  is  questioned. 
(Sjllabns  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Saline  County: 
Stubbs,  Judge. 

Action  by  Wesley  A.  Spence  against  James 
K.  Lane.  Judgment  for  defendant,  bnd 
plaintiff  brings  error.    Afllrmed. 

Abbott  &  Abbott,  for  plaintiff  In  error.  F. 
L  Poss  and  Oeo.  H.  Hastings,  for  defendant 
Id  error. 

DUFFIB,  C.  Spence  sued  Lane  for  mali- 
cious prosecution.  The  Jury  returned  a  ver- 
dict for  tbe  defendant,  and  from  a  judgmeut 
entered  on  the  verdict  plaintiff  has  taken  er- 
ror to  this  court 

The  i>artie8  agreed  upon  the  bill  of  excep- 
tions, wblcb  was  signed  and  allowed  by  the 
clerk.  The  clerk's  certificate  is  as  follows: 
"State  of  Nebraska,  County  of  Saline— ss.  I, 
J.  W.  Sbabata,  clerk  of  the  district  court  In 
and  for  Saline  county,  Nebraska,  hereby  cer- 
tify tbe  within  and  foregoing  bill  of  excep- 
tions to  be  the  original  bill  of  exceptions  had 
and  taken  on  the  trial  of  tbe  cause  therein 
entitled  and,  by  reason  of  the  stipulation  of 
the  parties  to  said  action,  which  stipulation 
to  hereto  attached,  I  hereby  settle,  allow, 
sign,  seal  the  same  and  make  it  a  i)art  of  tiie 
record  In  said  cause.  Witness  my  hand  and 
official  seal  this  15tb  day  of  January,  1903. 
J.  W.  Sbabata,  Clerk  of  the  District  Court, 
Saline  County,  Nebraska."  Tbls  certificate 
of  the  clerk  fails  to  show  that  the  evidence 
contained  in  tbe  bill  was  all  that  was  given 
upon  the  trial.  Hence  it  is  impossible  for  us 
to  review  the  findings  of  fact  of  which  com- 
plaint is  made.  The  bill  of  exceptions  should 
state  afiQrmatively  that  it  contains  ail  tbe  ev- 
idence. C.  &  N.  W.  R.  R.  Co.  T.  Mehk,  4 
Neb.  21;  Asplnwall  t.  Sabin,  22  Neb.  78,  84 
X.  W.  72,  8  Am.  St  Rep.  258;  McClain  v. 
Morse,  42  Neb.  62,  60  N.  W.  334. 

It  is  urged  in  argument  that  the  evidence 
clearly  establishes  that  the  defendant  was 
actuated  by  malice  in  commencing  tbe  crim- 
inal prosecution  against  the  plaintiff,  and 
this  is  the  principal  question  upon  which  a 
reversal  Is  asked,  it  being  insisted  that  the 
verdict  of  the  Jury  is  not  sustained  by  the 
evidence.  Whether  the  prosecution  com- 
plained of  was  malicious  depends  entirely 
upon  tbe  facts  established  by  the  evidence 
given  upon  the  trial,  and,  as  the  evidence  has 
not  been  certified  to  us.  It  is  evident  that  we 
cannot  determine  that  question.  Tbe  pre- 
sumption IB  in  favor  of  the  action  of  tbe  Uts- 
trlct  court,  and  we  recommend  an  affirmance 
of  tbe  Judgment. 

KIRKPATRICK,  C,  concurs. 

PER  CURIAM.  For  tbe  reasons  stated  In 
tbe  foregoing  opinion,  tbe  Judgment  of  tbe 
district  court  is  affirmed. 


JOHNSTON  V.  CHICAGO,  B.  &  Q.  R.  CO. 

(Supreme  Court  of  Nebraska.     Nov.  18,  1903.) 

CARRIERS— DIVERSION  OP  SHIPMEVNT— LIABII^ 
ITIBS— DELAY— CHATTEL  MORTQAGB-RIGHTS 
OF  PARTIE^S—PLBADINO— AMENDMENT. 

1.  Where  the  conditions  of  a  valid  chattel 
mortgage  have  been  broken,  and  the  mortgagee 
is  entitled  to  talce  possession  of  tbe  mortgaged 
property  wherever  found,  a  common  carrier  is 
not  liable  to  tbe  mortgagor  for  a  diversion  of  a 
shipment  of  such  property,  and  a  delivery  of  the 
same  to  the  mortgagee  demanding  possession 
thereof  while  it  is  still  in  the  carrier's  hands. 

2.  In  order  to  recover  damages  for  an  alleged 
delay  in  the  shipment  of  live  stock  it  is  neces- 
sary to  introduce  some  competent  evidence 
tending  to  show  the  length  of  time  ordinarily 
required  to  transport  the  shipment  from  the 
place  where  received  to  the  point  of  delivery, 
and  that  a  longer  time  was  actually  consumed 
than  was  necessary  for  that  purpose. 

3.  Where  a  mortgagee  cou.si):ned  a  shipment 
of  cattle,  described  in  his  mortgnge,  to  a  com- 
mission firm,  in  order  to  protect  the  payment 
of  Ills  mortgage  debt,  and  as  soon  as  payment 
thereof  was  made  directed  the  delivery  of  the 
shipment  to  tbe  firm  designated  by  the  mortga- 
gor, no  action  will  lie  against  the  carrier  tor 
nondelivery  to  the  party  designated  by  such 
mortga^r. 

4.  It  IS  not  an  abuse  of  discretion  for  the  dis- 
trict court  to  refuse  to  permit  tbe  plaintiff  to 
file  an  amended  reply  where  it  changes  the  is- 
snes  made  up  in  the  county  court  (where  the 
case  was  originally  commenced  and  tried),  and 
where  the  right  to  recover  on  the  new  matter 
contained  in  such  amended  reply  is  barred  by 
tbe  statute  of  limitations. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Phelps  County; 
Adams,  Judge. 

Action  by  E^klel  Johnston  against  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

See  95  N.  W.  614. 

James  S.  Rhea,  S.  A.  Dravo,  and  John  M. 
Stewart,  for  plaintiff  in  error.  W.  P.  Hall, 
W.  S.  Morlan,  and  J.  W.  Deweese,  for  de- 
fendant in  error. 

BARNES,  C.  This  case  is  before  us  a  sec- 
ond time.  On  the  former  trial  in  the  dis- 
trict court  tbe  plaintiff  recovered  a  Judgment, 
which  was  reversed  In  this  court  in  tbe  case 
of  Chicago,  B.  &  Q.  R.  Co.  v.  Johnston,  95 
N.  W.  614.  A  second  trial  in  tbe  district 
court  resulted  In  a  verdict  and  Judgment 
for  tbe  defendant,  from  wblcb  tbe  plaintiff 
prosecuted  error. 

The  facts  stated  in  our  former  opinion,  and 
detailed  therein,  are  presented  In  tbe  present 
record  without  any  essential  variance.  We 
therefore,  in  substance,  adopt  that  statement 
of  tbe  case,  as  follows:  "Bzeklel  Johnston 
brought  this  action  against  the  Chicago,  Bur- 
lington &  Qulncy  Railroad  Company  to  re- 
cover damages  for  an  alleged  breach  of  con- 
tract between  said  parties,  whereby  tbe  lat- 
ter undertook  and  agreed  to  ship  certain  cat- 
tle for  the  former,  by  rail,  from  Holdregp 
to  Chicago.  The  breach  assigned  by  tbe 
plaintiff  in  his  petition  is  that  tbe  cattle  w- 
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diverted  from  the  direct  route  between  said 
points  to  South  Omaba,  wbere  they  were  de- 
tained for  some  bours,  and  tben  forwarded 
to  Chicago,  and  delivered  to  another  and 
different  party  than  the  one  spedfled  In  the 
contract  of  shipment  The  damages  claimed 
are  for  the  diversion  above  stated,  for  de- 
lay In  the  shipment,  and  for  the  delivery  to  a 
person  other  than  the  one  provided  for  in 
the  contract  The  defendant,  by  Its  answer, 
admits  that  the  cattle  were  talcen  to  South 
Omaha,  and  there  detained  for  some  time, 
but  alleges  that  prior  to  the  shipment  of  the 
cattle  the  plaintiff  had  executed  and  deliv- 
ered certain  mortgages  thereon  to  one  J.  H. 
Pratt;  that  by  the  terms  of  the  mortgages, 
in  case  the  plaintiff  should  remove  or  at- 
tempt to  remove  the  cattle  from  his  prem- 
ises In  Phelps  county.  Neb.,  or  attempt  to  dis- 
pose of  them,  the  mortgagee  should  have  the 
right  to  take  immediate  possession  of  the 
cattle  by  himself  or  agent  wherever  found, 
and  when  the  cattle  should  be  removed  or 
shipped  for  sale  they  should  be  consigned 
to  the  mortgagee  at  South  Omaha,  and  that 
they  should  not  be  shipped  or  sold  without 
his  order  or  consent;  that  such  consent  was 
never  given,  and  when  the  duly  authorized 
agent  of  the  mortgagee  learned  of  said  ship- 
ment and  while  said  mortgages  were  stlU 
in  force  and  unsatisfied,  he  stopped  the  ship- 
ment and  took  possession  of  the  cattle  at 
South  Omaha  under  and  by  virtue  of  said 
mortgages;  that  afterwards,  in  pursuance  of 
an  arrangement  between  the  agent  of  the 
mortgagee  and' the  plaintiff,  the  cattle  were 
resblpped  from  South  Omaha  to  Chicago 
without  unnecessary  delay,  consigned  to  an 
agent  of  the  mortgagee,  and  upon  satisfac- 
tion of  the  mortgages  were  at  once  turned 
over  to  the  person  or  firm  designated  by  the 
plaintiff.    The  reply  is  a  general  denial." 

The  plaintiff  now  contends  that  the  de- 
fendant was  not  justified  in  the  diversion, 
the  delay,  or  the  nondelivery  at  destination, 
and  In  consequence  is  liable  to  him  for  dam- 
ages. It  appears  that  in  October,  1895,  J.  H. 
Pratt  shipped  the  cattle  in  question  from 
Cadiz,  Wyo.,  billed  to  himself  at  Chicago, 
with  the  privilege  of  stopping  and  feeding 
at  some  point  on  the  way  in  order  to  fatten 
and  prepare  them  for  market.  They  were 
stopped  at  Holdrege,  where  the  plaintiff  pur- 
chased the  cattle,  and  gave  his  two  notes 
dated  October  29,  1895,  secured  by  mortga- 
ges on  the  cattle,  In  payment  The  notes 
were  made  payable  at  the  Union  Stockyards 
National  Bank  of  South  Omaha,  six  months 
from  date,  and  the  mortgages  were  recorded 
in  Phelps  county.  They  contained  the  fol- 
lowing provision:  "It  is  hereby  agreed  and 
understood  by  and  between  said  parties  that 
said  cattle  shall  not  be  removed  by  the  party 
of  the  first  part  or  taken  from  the  section 
and  township  (section  27,  township  5,  range 
18,  in  Phelps  county)  on  which  the  same  are 
herein  declared  to  be  situated,  without  writ- 
ten consent  of  the  party  of  the  second  part 


(Pratt),  and  when  removed  or  shipp 
sale  they  shall  be  consigned  to  Jan 
Pratt  mortgagee,  at  South  Omaha,  > 
ka,  to  be  sold  on  commission.  The  sa 
ty  of  the  first  part  hereby  covenan 
agrees  that  in  case  the  said  first  part; 
remove  or  attempt  to  remove,  or  per 
l>e  removed  from  said  premises,  or  dis| 
or  attempt  to  dispose  of,  said  stock  ( 
part  thereof,  or  in  case  the  party  of  tl 
part  shall  fail  to  keep  any  of  the  agre< 
herein  contained,  or  if  the  party  of  t 
ond  part  shall  fall  in  full  or  in  part  w1 
erence  to  the  payment  of  the  sums  of 
mentioned,  then  in  all  or  any  of  the 
aforesaid  the  said  second  party  slial 
the  right  and  power  to  take  immedia 
session  (personally  or  by  agent  authori 
the  possession  of  this  Instrument)  of 
said  stock  wherever  found  without  leg 
cess.  In  order  to  satisfy  his  lien."  On  t] 
day  of  December,  1895,  Pratt  the  mor 
gave  one  Alex.  Laverty  full  power  oi 
ney  authorizing  him  to  collect  the  noi 
lease  the  mortgages,  and  do  everything 
the  contract  as  fully  as  Pratt  himsell 
do.  On  Saturday,  April  11.  1896,  Jo 
and  the  First  National  Bank  of  H< 
shipped  the  cattle,  consigned  to  J.  H. 
to  Chicago,  III.  A  day  or  two  before 
ston  had  spoken  to  Mr.  Elngstrom,  the 
of  the  railroad  company  at  Holdrege, 
the  shipment,  and  had  ordered  cars  f 
purpose  at  that  time.  At  the  time 
shipment  on  Saturday  the  plaintiff  h 
paid  the  mortgages,  which  lacked  sc 
days  of  being  due,  and  had  not  notified 
Pratt  or  Laverty  that  he  was  intenc 
ship  the  cattle,  and  did  not  have  the  < 
written  or  otherwise  of  Pratt  or  his  ai 
make  the  shipment  It  is  claimed  by 
tiff  that  he  told  Bngstrom  that  he  ha 
erty's  permission  for  the  shipment  to 
go,  and  that  he  had  arranged  with  th' 
to  pay  the  mortgages,  which  arrangen 
says  was  satisfactory  to  Laverty;  an 
full  knowledge  of  such  arrangonei 
agent  received  the  shipment  on  Sal 
and  the  company  was  therefore  boi 
transport  the  shipment  to  Chicago  v 
delay.  This  claim  Is  not  borne  out 
evidence,  and  the  finding  of  the  Jui 
against  him  thereon.  The  evidence  gi 
the  plainUff  Is  as  follows:  "I  told  Gn 
I  was  going  to  ship  the  cattle  to  C 
and  he  says,  'Have  you  got  permissio; 
lAverty  to  ship  them  to  Chicago?* 
he  told  me  I  could.  He  said:  'Don't 
on  what  Laverty  t<dd  you.  You  had 
have  a  statement  in  writing  from  him 
yon  ship,  and  I  would  advise  you  tc 
permit  before  you  ship.'  "  Plaintiff  t 
that  he  afterwards  wrote  to  Laverl 
does  not  state  the  substance  of  his 
and  he  never  received  any  word  in  i 
from  Laverty,  or  any  one  representin 
that  a  day  or  two  before  the  shipm 
again  saw  Bngstrom,  who  asked  If  1 
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heard  from  Layorty,  and  he  said  he  had  not; 
that  Angstrom  urged  him  to  make  an  ar- 
rangement to  pay  the  mortgages  off,  for  fear 
LaTerty  would  cause  trouble,  and  advised 
him  to  get  the  money  from  the  bank,  and 
pay  the  mortgages,  If  he  was  going  to  Chica- 
go with  the  cattle.  It  appears  that  JohnstoD 
made  arrangements  with  the  bank  to  make 
ttae  payment  to  Pratt  at  South  Omaha  by 
means  of  money  that  he  borrowed  for  that 
purpose,  and  the  shipment  was  made  in  the 
name  of  the  bank  as  s^urlty  for  the  pay- 
ment of  the  drafts,  which  the  bank  mailed  to 
Omaha  on  Saturday  evening  after  the  ship- 
ment was  made  at  noon.  It  furttier  appears 
that,  the  next  day  being  Sunday,  this  draft 
did  not  reach  Laverty  and  the  Omaha  Bank 
until  Monday  forenoon.  Laverty  first  saw 
the  draft  and  knew  It  had  been  sent  or  Issued 
ou  Monday  forenoon  of  April  13th,  and  the 
only  Information  he  bad  about  it  before  was 
Johnston's  statement  on  Sunday,  in  the  Ex- 
change building  In  South  Omaha,  that  the 
draft  bad  been  arranged  for,  and  would  be 
sent  by  the  Holdrege  Bank.  But  Johnston 
himself  says  that  he  simply  made  arrange- 
ments with  the  bank  on  Friday;  did  not  ask 
the  bank  when  they  were  going  to  send  the 
draft,  or  anything  about  it,  but  supposed 
that  they  had  fixed  It  up;  and  that  at  the 
time  the  shipment  was  made  he  did  not 
know  whether  the  mortgages  were  paid  ojr 
not,  took  no  trouble  to  find  out,  and  had 
heard  nothing  from  the  bank  at  all  as  to 
whether  the  mortgage  was  paid  when  the 
shipment  was  made,  or  when  it  was  stopped 
and  diverted  to  South  Omaha.  When  Laver- 
ty found  out  late  Saturday  afternoon  that 
the  shipment  was  made  by  Inquiry  by  wire, 
Engstrom  did  not  know  anything  about  any 
arrangement  with  the  bank,  and  did  not 
know  what  arrangements  had  been  made. 

The  record  shows  now,  as  It  did  before, 
that  Laverty  told  Johnston  that  bis  com- 
mission firm  would  like  very  much  to  sell 
the  cattle  if  everything  was  satisfactory,  but, 
if  be  desired  to  go  to  other  commission  firms, 
It  would  be  all  right.  This  testimony  does 
not  go  to  the  matter  of  shipping  the  stock, 
in  violation  of  the  provisions  of  the  mort- 
gages before  payment,  and  it  cannot  be 
claimed  that  this  casual  talk  about  which 
commission  firm  might  make  the  sale  amount- 
ed to  a  consent  to  Johnston  to  ship  when 
and  where  he  pleased  without  having  paid 
the  debt,  or  having  obtained  the  written  con- 
sent of  the  mortgagee.  Johnston  admits  In 
his  testimony  that  Ms  shipment  was  con- 
signed to  Pratt  at  Chicago,  care  of  Rosen- 
baum  Bros.,  in  order  to  obtain  the  through 
rate;  that  J.  H.  Pratt  was  the  consignee, 
and  could  have  changed  the  shipment  him- 
self. The  record  therefore  shows,  as  the 
]ury  found,  that  the  shipment  was  made  on 
Saturday,  In  violation  of  the  provisions  of 
the  mortgages  against  the  removal  of  the 
stock;  that  the  payment  had  not  been  made; 
that  no  arrangement  fw  payment  bad  been 
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made  trith  Laverty,  and  that  the  shipment 
was  entirely  without  his  knowledge  or  con- 
sent; that  the  shipment  was  made  to  Pratt 
as  the  original  billing  required,  and  that  the 
agent  of  the  railroad  company  did  not  know 
that  Johnston  had  failed  to  observe  his  warn- 
ing to  obtain  authority  for  the  shipment,  and 
did  not  know  whether  payment  had  been 
made  or  not.  So  far  as  be  knew,  Pratt  was 
the  actual  consignee,  and  entitled  to  the 
possession  of  the  cattle,  If  he  desired  It,  un- 
der his  mortgage.  If  It  had  not  in  fact  been 
satisfied.  It  further  appears  that  during  {Sat- 
urday afternoon  Laverty,  at  Omaha,  learned 
of  the  shipment,  and  made  Inquiry  through 
the  railroad  agent  there,  and  was  informed 
when  and  by  whom  the  shipment  was  made. 
At  that  time  he  bad  given  no  consent  for 
the .  shipment,  and  knew  nothing  of  John- 
ston's letter  concerning  It,  or  of  any  attempt 
at  payment  of  the  mortgage  debt;  and  he 
thereupon  presented  his  mortgages  and  pow- 
er of  attorney  to  the  agent  of  the  railroad 
company,  and  demanded  that  the  shipment 
be  brought  to  South  Omaha  for  bis  benefit 
Under  this  state  of  facts  the  defendant  was 
Justified  in  diverting  the  property  to  South 
Omaha,  and  in  delivering  it  to  Laverty,  as 
the  agent  of  Pratt  The  defendant,  as  a 
common  carrier,  was  bound  to  receive  the 
goods  for  carriage.  It  could  make  no  In- 
quiry as  to  the  ownership.  It  has  not  volun- 
tarily raised  the  question.  It  was  raised  by 
demand  of  the  real  owner  before  the  defend- 
ant had  parted  with  the  goods.  The  law 
would  have  protected  defendant  against  the 
real  owner  if  it  had  delivered  the  goods  In 
pursuance  oC  defendant's  employment  with- 
out notice  of  his  claim.  It  will  equally  pro- 
tect It  against  the  pseudo  owner,  from  whom 
It  could  not  refuse  to  receive  the  cattle  In  the 
present  event  of  the  real  owner  claiming 
them  and  their  being  given  to  him.  The 
compulsory  character  of  the  employment  of 
a  carrier  furnished  ample  ground  for  so  hold- 
ing. Hutchinson  on  Carriers  (2d  Ed.)  404; 
Shellenberger  v.  Fremont,  E.  &  M.  V.  R.  Co., 
45  Neb.  48T,  63  N.  W.  859,  50  Am.  St  Rep. 
561;  WeUs  v.  American  Ex.  Co.,  55  Wis.  23, 
11  N.  W.  537,  12  N.  W.  441,  42  Am.  Hep. 
695;  Cleveland  Co.  v.  Moline  Co.  (Ind.  App.) 
41  N.  .B.  480;  Western  Co.  v.  Barber,  56  N. 
Y.  544:  Bllvln  V.  N.  T.  Co.,  36  N.  T.  403. 
"Ordinarily,  the  person  who  delivers  the 
goods  to  a  common  carrier  is  to  be  treated 
by  them  as  the  owner,  and  In  general  his 
title  may  not  be  disputed  by  the  company 
a  jus  tertll,  or  adverse  title  be  set  up,  but 
the  goods  must  be  delivered  according  to  bis 
directions,  without  putting  him  upon  proof 
of  his  title.  That  applies,  however,  only 
where  such  adverse  claim  is  not  asserted  by 
the  superior  claimant  to  the  sender,  but 
merely  by  the  carrier's  own  motion.  But 
should  the  goods  be  the  property  of  a  third 
person,  who  Is  also  entitled  to  the  possession 
of  them,  and  while  In  the  custody  of  the 
carrier  such  owner  should  demand  posses- 
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slon,  it  would  be  jiutlfled  in  dellTerlng  the 
goods  to  blm."  Hale  on  Bailment  and  Car- 
riers, p.  497,  and  cases  there  dted.  We  there- 
fore hold  that  the  verdict,  so  far  as  this 
question  Is  concerned,  is  sustained  by  the 
evidence,  and  the  instractions  of  the  court 
were  without  error. 

It  Is  next  contended  by  the  plaintiff  that 
be  is  entitled  to  recover  damages  by  reason 
of  unnecessary  delay  in  the  shipment.  It 
appears  from  the  evidence  tbat  after  the  cat- 
tle bad  been  taken  possession  of  by  Laverty 
for  and  on  behalf  of  the  mortgagee,  Pratt, 
and  placed  In  the  yards  at  South  Omaha,  an 
arrangement  was  made  between  the  plaintiff 
and  Laverty  by  which  the  cattle  were  again 
loaded  into  defendant's  cars  and  forwarded 
by  special  train  to  Chicago.  This  contract  of 
shipment  appears  to  have  been  with  Pratt, 
and  to  blm  in  the  care  of  Greer,  Mills  &  Go. 
Plaintiff  offered  no  evidence  to  show  the  or- 
dinary and  usual  length  of  time  necessary  to 
transi)ort  the  cattle  from  South  Omaha  to 
Chicago,  and  there  is  no  proof  In  the  record 
that  the  time  consumed  by  the  defendant  in 
getting  the  cattle  from  the  point  of  shipment 
to  the  place  of  destination  was  greater  than 
ordinarily  required  for  such  purpose.  So 
there  is  no  evidence  In  the  record  on  which 
to  base  a  claim  or  Judgrment  for  damages  for 
delay  in  transportation. 

It  Is  further  contended  by  the  plaintiff  that 
be  la  entitled  to  damages  on  account  of  the 
delivery  of  the  cattle  to  Greer,  Mills  &  Co., 
at  Chicago,  Instead  of  Rosenbaum  Bros.,  to 
whom  he  had  desired  the  delivery  to  be 
made.  It  appears  when  the  contract  of  re- 
shipment  was  made  In  South  Omaha,  and  the 
cattle  were  forwarded  to  Chicago,  Laverty 
had  not  yet  received  the  draft  mailed  on 
Saturday  afternoon  to  him  by  the  bank 
at  Holdrege;  that,  in  order  to  secure  the 
payment  of  the  mortgage  debt  due  his  prin- 
cipal, Pratt,  he  had  the  cattie  consigned  to 
the  care  of  Greer,  Mills  ft  Co.;  that  as  soon 
as  he  received  the  draft  and  the  mortgages 
were  in  fact  paid  he  notified  Greer,  Mills  & 
Co.  to  turn  the  property  over  to  Rosenbaum 
Bros.,  which  was  done.  It  follows  tbat  the 
plaintiff  was  not  entitied  to  recover  any  dam- 
ages on  that  account.  In  fact,  it  is  thor- 
oughly established  by  the  evidence  that 
whatever  delay,  change  of  route,  loss  of  mar- 
ket or  weight  was  suffered  in  the  shipment 
resulted  entirely  from  the  failure  of  the 
plaintiff  to  observe  his  obligations  under 
the  mortgage  contracts,  and  on  account  of 
his  attempting  to  make  the  shipment  when 
he  bad  no  authority  or  right  to  do  so,  and 
against  the  express  provisions  of  the  mort- 
gages. He  may  have  been,  and  without 
doubt  was,  entirely  honest  in  his  attempt  to 
arrange  for  their  payment  through  the  Hol- 
drege Bank,  but  the  payment  was  not  made, 
and  no  consent  was  given  for  the  shipment, 
so  that  to  the  mortgagee  and  to  the  defend- 
ant it  had  all  the  appearances  of  a  fraudu- 
lent transaction,  in  which  the  defendant  was 


bound  to  observe  the  demands  of  the 
gagee  in  stopping  the  shipment  and  foi 
ing  it  only  to  his  order.  All  of  th< 
dltions  then  existed  authorizing  Lave 
take  possession  according  to  the  terms 
mortgages.  Meyer  v.  Michaels  (Neb.) 
W.  63.  The  fact  that  the  money  was 
way  at  the  time  the  cattie  were  al 
without  the  knowledge  of  Laverty  or  t 
fendant,  does'  not  affect  the  situation. 

Plaintiff  also  contends  that  the  couri 
in  refusing  him  the  right  to  file  his  a 
ed  reply.  It  was  largely  in  the  disc 
of  the  district  judge  whether  he  woul 
mlt  the  filing  of  the  amended  reply  c 
and  the  exercise  of  that  discretion  can 
overruled  without  essential  and  fundai 
good  reason.  The  Issues  in  the  cas 
been  carefully  made  up  In  the  county 
and  also  In  the  district  court  The 
bad  been  twice  tried  on  these  Issues,  a; 
offer  to  file  the  amended  reply  was 
tempt  to  Introduce  new  Issues  and  i 
controversy  Into  the  action.  The  courl 
eriy  exercised  his  discretion  in  refus 
permit  it  Again,  the  right  to  recover 
basis  of  the  allegations  contained  i 
amended  reply  was  barred  by  the  stat 
limitations.  The  shipment  was  ma 
April,  1896;  the  amended  reply  pros 
new  rights  of  recovery  was  offered  1 
ing  in  May,  1902.  These  new  grounds 
covery  could  become  effective  only 
the  date  of  the  filing  of  the  reply,  wblc 
more  than  four  years  from  the  cant 
the  shipment  and  after  any  cause  of 
could  accrue  thereon.  Buerstetta  v. 
67  Neb.  504.  77  N.  W.  1094;  Box  v.  C 
Co.  (Iowa)  78  N.  W.  694. 

We  are  of  the  opinion  that  the  ven 
the  Jury  was  sustained  by  suffleien 
dence,  that  the  Judgment  was  right,  an( 
Ing  no  reversible  error  In  the  recor 
recommend  tbat  the  Judgment  of  the  6 
court  be  affirmed. 

ALBERT  and  GLANVILLE,  00.,  c 

PER  CURIAM.    For  the  reasons  sts 
the  foregoing  opinion,  the  Judgment 
district  court  is  afilrmed. 


DOLD  v.  KNUDSEN. 

(Supreme  Court  of  Nebraska.     Nov.  IS, 

TRESPASS— TITIiB   TO    MAINTAIN-JUSTI 
THE  PBACB— JURISDICTION. 

1.  One  In  actual  peaceable  possession  < 
may  maintain  trespass  against  a  party  t 
invading  such  possession,  even  though  t 
ter  has  the  better  title  to  the  freehold. 

2.  The  jurisdiction  of  a  justice  of  the 
In  an  action  of  trespass  to  lands  extends 
ther  than  to  enable  him  to  try  the  fact 
session.     He  has  no  jurisdiction  to  inqoi 
the  title  to  lands,  or  into  the  rights  of 
sion  as  between  the  parties  to  such  actii 
the  plaintiff  can  maintain  his  right  to 
trespass  by  proof  of  actual  possession,  I 
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tion  ia  cognlxable  in  a  Justice  court,  but,  if  the 
possession  ia  conatmctiTe  merely,  and  can  only 
oe  shown  by  the  production  of  title,  the  Justice 
has  no  jurisdiction. 
(Syllabus  by  the  Court) 

OommissionerB*  Opinion.  Department  No. 
3.  Error  to  District  Court,  Sherman  Coun- 
ty. 

Action  by  William  Knudsen  against  Bmil 
Dold.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Aaron  Wall  and  H.  M.  Matthew,  for  plain- 
tiff In  error.  B.  J.  Nightingale,  for  defendant 
in  error. 

DTJFFIE,  C  Knadsen,  defendant  In  er- 
ror. Is  the  owner  of  about  11  acres  of  land  In 
section  27,  township  15,  range  13,  in  Sher- 
man county.  Neb.  A  tract  of  land  adjoining 
him  on  the  east  is  owned  by  the  Catholic 
Camrcb,  the  legal  title  of  which  is  held  by 
Bishop  ScannelL  Dold,  plalntlfF  in  error, 
occupies  a  tract  adjoining  Knudsen  on  the 
north.  The  land  owned  by  Knudsen  and  the 
church  is  bounded  on  the  south  by  a  road 
which  leads  to  the  village  of  Ashton.  There 
is  no  public  highway  from  Dold's  land  lead- 
ing to  the  Ashton  road,  and  for  some  years 
Dold  and  other  parties  living  in  his  vldnlty 
used  a  strip  of  land  on  the  west  side  of  the 
church  property  to  reach  this  highway.  Prior 
to  1894  the  east  four  acres  of  the  Knudsen 
tract  were  owned  by  one  Jeschke,  who,  on 
the  16th  day  of  April  of  that  year,  conveyed 
the  same  to  Knudsen.  After  this  convey- 
ance Knudsen  caused  a  survey  of  the  line 
between  his  property  and  that  owned  by  the 
church,  and  built  a  fence  near  the  line  °  as 
established  by  the  survey.  The  evidence  dis- 
closes that  a  prior  survey  of  the  line  had 
been  made  in  1895,  and  that  the  first  survey 
located  the  line  two  feet  and  four  Inches 
west  of  the  line  established  by  the  survey 
made  by  Knudsen.  Some  time  in  the  sum- 
mer of  1900  Dold  made  an  agreement  with 
Bishop  Scannell,  by  which  he  leased  from 
bim  the  west  16^  feet  of  the  church  proper- 
ty for  50  years  from  March  19,  1900.  for  a 
private  way  to  enable  him  to  reach  the  Ash- 
ton Boad.  A  written  lease  for  this  strip  of 
gronnd  was  executed  by  Bishop  Scannell, 
which  Is  not  dated,  but  which  was  acltnowl- 
edged  on  the  29th  day  of  June,  1900. 

Knudsen  sued  Dold  In  the  county  court 
for  trespass  upon  bis  land,  claiming  damage 
for  less  than  $200,  and  from  a  judgment  in 
bis  favor  Dold  appealed  to  the  district  court 
The  petition  in  the  district  court  charges  the 
defendant  with  throwing  down  the  plaintiff's 
fence,  with  digging  up  the  ground,  with  re- 
moving fence  posts,  wire  fencing,  and  a  gate 
of  plaintiff's,  and  with  removing  a  monu- 
ment or  post  established  at  the  northeast 
comer  of  his  premises.  The  defendant,  in 
the  first  count  of  his  answer,  alleged  that  the 
title  and  boundaries  of  land  were  brought  In 
question  In  the  controversy  between  the  par- 
ties, that  on  that  account  the  county  court 


had  no  jurisdiction  to  give  Judgement  In  the 
case  and  the  district  court  had  no  Jurisdiction 
on  appeal.  The  second  count  of  the  answer 
Is  a  general  denial,  and  the  third  count  avers 
ownership  of  the  premises  by  the  church  so- 
ciety, and  peaceable  possession  thereof  by 
Dold.  A  demurrer  to  the  first  count  of  the 
answer  was  sustained  by  the  court,  and  a 
reply  was  filed  denying  the  allegations  of 
the  third  defense.  On  a  trial  to  the  court 
without  a  Jury,  judgtment  was  given  In  fa- 
vor of  the  plaintiff,  and  the  defendant  has 
taken  error  to  this  court 

The  court  made  the  following  findings  of 
fact:  "(1)  That  In  June,  1900^  a  comer  was 
established  by  the  county  surveyor  at  the 
northeast  corner  of  plalntlfTs  land.  (2)  That 
in  1895  the  same  surveyor  established  a  cor- 
ner, intending  it  to  be  a  comer  of  the  same 
land,  at  a  point  two  feet  and  four  Inches 
west  of  the  corner  established  In  1900.  (3) 
That  the  corner  eistabllshed  In  1895  was  two 
feet  and  four  Inches  out  of  place.  (4)  That 
at  the  time  said  corner  was  established  in 
1895,  and  at  all  times  thereafter  untU  1900, 
the  parties  interested  on  both  sides  recog- 
nized it  to  be  the  trae  comer,  and  believed 
It  to  be  the  true  corner.  (6)  That  In  the 
plowing  and  scraping  done  by  defendants 
they  did  not  plow  or  break  or  scrape  any 
land  west  of  the  line  established  In  1895, 
but  they  did  tear  up,  plow,  and  remove  the 
ground  immediately  adjoining  It  on  the  east 
of  where  the  corner  and  line  was  establish- 
ed In  1900.  (6)  That  In  so  doing  defendants 
injured  the  grade  which  the  plaintifl  had 
prior  thereto  placed  In  an  embankment  while 
grading  and  leveling  his  park.  (7)  That  the 
plaintiff  had  constructed  a  fence  running 
north  and  south  and  inside  of  the  line  fixed 
by  the  surveyor  In  1895,  and  had  set  posts 
there.  (8)  That  the  defendant  Emll  Dold 
maliciously  tore  up  and  destroyed  the  fence 
so  established,  and  that  the  same  was  up- 
on the  land  of  plaintiff,  and  within  the  line 
established  in  1895."  The  court  also  found 
generally  in  favor  of  the  plaintiff. 

We  gather  from  the  evidence  that  a  creefc 
runs  east  and  west  along  the  south  line  of 
Dold's  land,  and  ttiat  he  graded  down  the 
south  bank  along  said  stream  in  order  to 
make  his  private  way  more  accessible.  The 
removal  of  the  soil  for  which  plaintiff  claim- 
ed damage  occurred  during  this  grading, 
but  the  grade,  as  found  by  the  court,  did 
not  extend  west  of  the  line  established  by 
the  survey  of  1896.  It  will  also  be  observ- 
ed from  the  findings  that  the  district  court 
found  that  plaintiff's  fence  was  set  with- 
in the  line  established  by  the  survey  of 
1895,  and  that  Dold  maliciously  tore  up  and 
destroyed  a  portion  of  said  fence.  It  Is  In- 
sisted by  the  plaintiff  In  error  that  the  bound- 
ary between  the  church  property  nnd  the 
land  of  defendant  In  error  was  the  principal 
question  In  dispute  In  this  action,  and  that 
the  county  court,  acting  as  a  Justice  of  the 
peace,  had  no  Jurisdiction  to  entr 
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try  the  cause;  that  his  Judgment  entered  in 
the  case  was  void,  and  that  the  district  court 
ttaerefore  bad  no  jurisdiction  upon  appeal. 
Section  18,  art  6,  of  the  Constitution,  is  as 
follows:  "Justices  of  the  peace  and  police 
magistrates  shall  be  elected  In  and  for  such 
districts  and  bare  and  exercise  such  Juris- 
diction as  may  be  provided  by  law,  provided 
that  no  Justice  of  the  peace  sliall  have  juris- 
diction of  any  civil  case  where  the  amount 
in  controversy  shall  exceed  $200,  nor,  in  a 
criminal  case,  where  the  punishment  may 
exceed  three  months  Imprisonment,  or  a  fine 
of  over  ^100,  nor  In  any  matter  wherein  the 
title  or  boundaries  of  land  may  be  in  dis- 
pute." Section  900  of  our  Code  of  avil  Pro- 
cedure is  in  the  following  words:  "Justices 
of  the  peace  shall  have  jurisdiction  in  actions 
for  trespass  on  real  estate  where  the  dam- 
ages demanded  for  such  trespass  shall  not 
exceed  $200  and  no  claim  of  title  to  sucb  real 
estate  set  up  by  the  defendant  shall  take 
away  or  aCtect  the  Jurisdiction  hereby  giv- 
en." On  first  Impressions  it  might  appear 
that  section  906  of  our  Code,  giving  a  Justice 
of  the  peace  Jurisdiction  to  try  actions  of  j 
trespass  where  the  amount  In  controversy 
does  not  exceed  $200,  notwithstanding  tha^ 
the  defendant  attempts  to  plead  title  in  him- 
self, is  In  conflict  with  section  18  of  article 
6  of  the  Constitution,  which  prohibits  a  Jus- 
tice from  taking  Jurisdiction  where  the  title 
or  boundaries  of  land  may  be  called  in  ques- 
tion. An  examination  of  the  rules  governing 
actions  of  trespass  will,  we  think,  disclose 
that  the  provisions  of  the  Code  do  not  in- 
fringe upon  the  Constitution.  An  action  for 
trespass  upon  real  estate  can  only  be  main- 
tained by  the  party  In  possession  at  the  time 
the  trespass  was  committed,  or  by  one  who 
then  holds  the  legal  title  to  the  premises.  In 
Torgensen  v.  Yorgensen,  6  Neb.  883,  it  is 
said:  "In  order  to  maintain  an  action  of 
trespass  quare  clausum  freglt  by  one  not 
holding  the  legal  title  to  lands,  he  must  show 
an  actual  possession  in  himself  at  the  time 
the  alleged  trespass  was  committed."  And 
In  Nelson  v.  Jenkins,  42  Neb.  133,  60  N.  W. 
311,  this  court  held  that,  in  order  to  main- 
tain trespass  to  land,  the  plaintiff  must  be 
the  owner,  or  In  possession  thereof,  when  the 
acts  complained  of  were  committed.  While 
the  question  does  not  appear  to  have  been 
directly  before  this  court,  the  authorities  are 
numerous  that  an  action  of  trespass  may  be 
maintained  by  one  without  title,  but  holding 
the  actual  peaceable  possession  of  real  es- 
tate, even  against  the  true  owner.  In  Larue 
V.  Russell,  26  Ind.  386,  It  is  said:  "A  par- 
ty peaceably  in  possession  of  lands  may 
maintain  trespass  for  an  injury  to  his  pos- 
session though  the  trespasser  have  a  bet- 
ter title  to  the  lands."  In  Newcombe  v.  Ir- 
win Oiltch.)  22  N.  W.  66,  the  facts  were  that 
the  plaintiff  occupied  the  west  half  of  a  cer- 
tain quarter  section  of  land  and  the  defend- 
ant occupied  the  east  half  of  the  same  quar- 
ter.    ▲  line  fence  divided  their  respective 


possessions,  and  each  had  cultivated  tb 
up  to  this  fence.  The  plaintiff  cut  a  c 
clover  growing  on  the  land  occupied  1 
next  to  the  division  fence,  and  the  d 
ant  entered  and  drew  it  away,  clalmli 
the  clover  was  grown  upon  land  belong 
her,  although  occupied  and  fenced  in 
plaintiff.  On  the  trial  defendant  < 
to  prove  title,  and  it  was  shown  thi 
years  prior  to  the  trespass  the  county  s 
or  had  surveyed  this  quarter  sectloi 
by  his  survey  the  division  fence  was  s< 
rods  on  Irwin's  land,  and  since  that  tii 
parties  respectively  had  claimed  thie 
between  the  old  division  fence  and  the 
Ing  line  indicated  by  the  survey,  an 
been  endeavoring  to  obtain  and  hold  tl 
session  as  against  each  other.  The 
court  to  which  the  case  had  been  c< 
from  Justice  court  held  that  the  title  c 
did  not  come  in  question,  and  Judge  ( 
in  delivering  the  opinion  of  the  court 
"There  was  no  error  in  holding  that  tt 
was  not  in  question.  It  appears  not  t 
been  disputed  that  up  to  the  time 
survey  made  by  the  county  survey 
plaintiff  was  in  possession  up  to  the  ol 
sion  fence.  If  the  survey  showed  th 
occupied  any  part  of  Irwin's  land, 
possession  forcibly  and  against  her  wl 
not  a  proper  remedy.  To  disturb  a  pea 
possession  by  force  is  a  trespass,  Irres] 
of  ownership;  and,  if  the  plaintiff  ha 
Session  in  fact,  the  forcible  dlsturbai 
her  possession  was  made  out  beyond 
tion.  The  judge  was  therefore  right  In 
ing  the  issue  as  one  of  possession  mi 
In  Smith  V.  Schlink,  6  Colo.  App.  228,  4 
478,  It  was  held:  "Where  one  of  two  i 
ing  tenants,  each  respectively  in  poss 
of  land  and  buildings  thereon  up  to 
vldlng  fence,  removes  the  fence  onto  tl 
of  the  other,  an  action  by  the  oth 
damages  for  the  taking  of  the  land 
buildings  thereon  is  not  an  action  in 
title  or  boundaries  of  lands  are  In  d 
of  which  a  Justice  could  not  have  Ju 
tlon,  there  l)eing  no  dispute  as  to  whe 
fence  was,  and  it  makes  no  differenc 
plaintiff  Introduced  evidence  to  sho\ 
the  true  line  was  where  the  fence  had  i 
In  the  body  of  the  opinion  It  is  said: 
defendant,  until  he  removed  the  fenc 
never  been  In  possession  of  any  part 
ground  within  the  plaintiff's  inclosui 
had  the  defendant's  grantor  ever  tx 
such  possession.  The  survey  made  to 
that  the  true  line  was  where  the  fem 
stood  was  unnecessary,  and  the  evideni 
cemlng  it  was  immaterial.  The  pla 
right  of  action  grows  out  of  the  invasic 
possession  which  he  actually  bad,  and 
boundary,  as  between  himself  and  tl 
fendant,  was  the  fence.  When  the  d 
ant  removed  the  fence,  he  committed  i 
pass.  If  be  thought  he  had  a  rightful 
to  the  ground  which  he  took,  the  courti 
open  for  the  adjudication  of  bis  title 
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no  title,  or  claim  of  title,  is  a  Justiflcation 
of  hla  forcible  assumption  of  possession." 

To  allow  a  party  to  eject  anotber  in  the 
peaceable  possession  of  land,  even  though  he 
be  the  true  owner,  is  to  dispense  with  ac- 
tions for  trying  the  title  or  right  to  pos- 
session of  land.  It  is,  as  Judge  Cooley  says, 
to  make  a  man  Judge  in  his  own  case,  with 
the  right  to  conflrm  his  Judgment;  to  allow 
him  to  employ  force  against  a  peaceable  par- 
ty: to  Invite  a  breach  of  the  peace  and  a 
public  disturbance  instead  of  a  legal  settle- 
ment of  disputed  titles.  Cooley  on  Torts,  323. 
Where,  therefore,  an  action  of  trespass  is 
brought  by  one  in  actual  possession,  the  fact 
of  ownership  becomes  immaterial;  the  only 
Issue  to  be  tried  being,  did  the  defendant 
trespass  upon  premises  in  the  actual  posses- 
sion of  plaintiff? 

In  Yorgensen  v.  Tor'gensen,  supra,  a  gen- 
eral rule  of  law  was  announced,  namely, 
that:  "When  land  is  unimproved  and  unoc- 
cupied, the  person  holding  the  legal  title  is 
deemed  to  be  in  possession  thereof."  In  other 
words,  that  legal  title  to  land  carries  with  it 
constructive  possession  in  the  owner.  But, 
as  there  can  be  no  constructive  possession 
where  actual  possession  Is  held  by  anotber, 
an  action  for  trespass  for  a  distorbance  of 
the  ppssession  must  be  brought  by  the  one 
In  actual  occupancy  of  the  fand,  while  for 
an  injury  to  the  freehold,  such  as  the  cut- 
ting of  timber  or  the  removing  of  the  soil, 
the  real  owner  of  the  estate  may  recover  his 
damages  upon  proof  of  title.  These  consid- 
erations make  It  plain  that,  in  order  to  main- 
tain trespass  by  one  not  in  possession  of  the 
premises,  he  must  establish  his  title  to  the 
land.  He  could  not,  therefore,  commence  an 
action  in  Justice  court,  because.  In  order  to 
establish  his  right  to  a  recovery,  he  would 
have  to  rely  upon  bis  paper  title,  and,  this 
being  denied  by  the  defendant,  would  re- 
quire tbe  Justice  to  pass  on  a  question  of 
title,  wblch  he  is  prohibited  from  doing  by 
tbe  Constitution.  Tbe  plaintiff  In  such  a 
case  would  by  bis  own  evidence  oust  tbe 
Jnstlce  of  Jurisdiction  to  try  the  case,  and  it 
would  be  unnecessary  for  the  defendant  to 
plead  title  in  himself,  or  to  enter  any  plea 
except  a  general  denial,  which  puts  in  issue 
both  the  plaintiff's  title  and  the  trespass  com- 
plained of. 

Tbe  evidence  makes  clear  tbe  fact  found 
by  the  court  that  up  to  tbe  time  of  the  sec- 
ond survey,  made  in  1900,  all  parties  in  in- 
terest recognized  the  comer  established  by 
the  survey  of  1895  as  the  true  corner.  Dold 
and  others  in  the  neighborhood  had  used  a 
strip  off  from  the  west  side  of  the  church 
property  as  a  private  way  to  reach  tbe  Ash- 
ton  Road.  So  far  as  any  actual  possession 
of  tbe  land  was  established,  the  possession 
was  In  Dold  and  the  other  parties  who  used 
this  strip  as  a  private  way.  Knndsen  nev- 
er was  In  tbe  actual  possession  of  any  i>art 
of  tbig  strip,  and  could  only  establish  his 
ownership  by  showing  a  paper  title  thereto. 


This  could  not  I>e  done  in  a  court  exercising 
tbe  powers  of  a  Justice  of  the  peace,  and  tbe 
Judgment  of  tbe  county  court  was,  so  far  as 
the  record  discloses,  void  for  want  of  Juris- 
diction. "Had  the  defendant  in  error  brought 
his  action  to  recover  for  tbe  trespass  char- 
ged in  tearing  down  bis  fence  erected  on  his 
land  and  built  within  (west  of)  tbe  line  of 
the  survey  of  1895,  no  question  of  title  would 
arise,  as  tbe  evidence  Is  clear  that  he  was 
in  tbe  actual  possession  of  tbe  land  Inclosed 
by  such  fence,  and  such  possession  was  evi- 
dence of  title  sulflcient  to  enable  him  to 
maintain  trespass  for  breaking  his  close;  but 
when  he  claimed  damages  for  a  trespass  on 
tbe  strip  of  land  the  title  to  which  was  in 
dispute,  and  to  which  be  could  show  title  on- 
ly by  introducing  his  deed  from  Jeschke,  the 
court  was  without  Jurisdiction  to  pass  upon 
his  claim  of  ownership  to  tills  strip  of  land, 
or  to  award  him  damages  therefor,  as  was 
I  apparently  done  by  a  general  finding  and 
Judgment  in  bis  favor.  Sheldon  v.  Edwards, 
35  N.  Y.  279:  Slater  v.  Sklrving,  61  Neb.  108, 
70  X.  W.  493.  66  Am.  St.  Rep.  444. 

We  recommend  tliat  the  Judgment  be  re- 
versed, and  the  case  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

KIRKPATRICK,  C,  concurs. 

PER  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  Is  reversed,  and  tbe  case  re- 
manded for  further  proceedings. 


SEEGER  V.   MANITOWOC   STEAM   BOIL- 
ER WORKS. 

'Supreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

RECEIPTS— EVIDBNCE— VARIANCE  BY  PAROL. 

I.  A  writing,  "Received  $200.00  •  •  •  to 
balance  boiler  account  in  full,"  delivered  at  the 
time  of  tlie  last  payment  for  the  boiler,  was  a 
mere  receipt,  which  did  not  preclude  parol  evi- 
dence that  the  giving  thereof  was  agreed  at  the 
time  not  to  conRtitute  an  acceptance  of  the  con- 
tract under  which  the  boiler  was  installed,  but 
that  defects  therein  were  to  t>e  remedied  by 
the  seller. 

Appeal  from  Circuit  Court,  Manitowoc 
County:  Michael  Kirwan,  Judge. 

Action  by  Charles  H.  Seeger  against  the 
Manitowoc  Steam  Boiler  Works.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  against  appellant,  a  cor- 
poration, to  recover  the  sum  of  $300,  with  in- 
terest, paid  to  apply  on  a  steam  heating 
boiler,  if  the  same  proved  satisfactory  and 
was  accepted  by  respondent.  The  referee 
found  the  following  facts:  "On  February  6, 
1895,  appellant  agreed  to  'furnish  and  place 
a  steam  beating  boiler  •  •  •  with  Jack- 
et, grates,  steam  gauge,  safety  valve,  water 

I I.  See  Evidence,  vol.  20,  Cant.  Dig.  f  1830. 
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columm  and  damper  regulator,  make  all  con- 
nections complete  for  the  sum  of  $300.00. 
If  boiler  does  not  proTe  satisfactory,  we 
agree  to  remove  the  same  at  our  expense,  re- 
place the  old  boiler  and  make  all  connec- 
tlons.  Terms  of  payment  to  be  arranged 
after  boiler  has  been  accepted,' "  This  boil- 
er was  to  be  placed  in  the  basement  of  re- 
spondent's two-story  brick  building,  in  the 
city  of  Manitowoc.  It  was  to  be  used  as 
the  steam  boiler  of  the  heating  plant,  which 
was  designed  and  constructed  to  heat  all  the 
rooms  and  offices  \a  this  building  while  used 
and  occupied  by  respondent  and  his  tenants. 
Appellant  immediately  thereafter  placed  this 
steam  boiler  in  the  basement  of  this  building, 
and  connected  it  with  the  heating  plant 
This  was  done  in  the  latter  part  of  the  win- 
ter of  1895,  and  it  was  used  by  respondent 
up  to  December  16th,  when  he  notified  ap- 
pellant that  it  was  not  satisfactory,  and  he 
could  not  accept  It  under  the  agreement 
Respondent  paid  appellant  the  purchase  price 
of  the  boiler— $100  April  6,  1895,  and  $200 
December  16,  1895.  When  the  last  payment 
was  made,  the  following  written  memoran- 
dum was  signed  and  delivered:  "Dec  16, 
1895.  Received  $200.00  from  Seeger  Bros,  to 
balance  boiler  account  in  full.  Wm.  J. 
Hess,  M.  S.  B.  Wks."  The  referee  found 
that  at  the  time  of  this  payment  it  was 
orally  agreed  between  the  parties  that  this 
pa.vment  should  be  received  in  full  of  the 
purchase  price,  but  should  not  be  deemed  an 
acceptance  of  the  contract,  and  that  defects 
In  construction  and  operation  of  the  boiler 
should  be  remedied  by  appellant.  Thereaf- 
ter appellant  operated  the  boiler,  with  the 
view  of  correcting  such  defects,  up  to  some 
time  in  December,  1898,  when  all  attempts 
to  perfect  it  were  abandoned,  and  respond- 
ent rejected  it  as  unsatisfactory  and  as  fail- 
ing to  comply  with  the  agreement  of  pur^ 
chase.  Appellant  avers  that  the  boiler  ful- 
filled the  conditions  of  the  contract  in  all  re- 
spects, and  that  it  was  understood  by  the 
parties  at  the  time  of  payment  of  the  $200, 
on  December  16,  1895,  that  he  accepted  it  un- 
der the  contract  as  satisfactory.  The  court 
sustained  the  referee's  finding  of  facts,  and 
awarded  judgment  thereon  in  favor  of  re- 
spondent for  the  sum  demanded,  with  inter- 
est and  costs,  lees  the  amount  of  appellant's 
counterclaim.  From  this  judgment,  this  ap- 
peal Is  taken. 

Markham  &  Markham  and  0'C!onnor, 
Schmltz  &  Wild,  for  appellant  Nash  & 
Nash,  for  respondent 

SIEBECKER,  J.  (after  stating  the  facts). 
Was  it  error  for  the  trial  court  to  receive 
testimony  tending  to  show,  when  the  receipt 
of  December  16,  1895,  for  $200,  "to  balance 
boiler  account  in  full,"  was  executed,  that 
the  parties  made  a  contemporaneous  agree- 
ment to  the  effect  that  the  receipt  should 


not  be  deemed  an  acceptance  of  the  b 
as  not  satisfactory  to  respondent  undei 
contract  of  purchase?  The  contention 
the  written  receipt  on  its  face  importe 
than  a  mere  receipt  seems  not  well  foui 
The  language,  "to  balance  boiler  accou 
full,"  in  its  natural  and  ordinary  si 
cance,  when  applied  to  the  transacti* 
covers,  means  what  Is  usually  understo 
affairs  of  a  commercial  nature  by  "r< 
ed  payment  in  full."  Such  a  receipt  im 
no  more  than  that  the  amount  of  n 
specified  was  in  fact  received.  Wben 
gnage  in  a  receipt  of  this  nature  is  ap 
to  transactions  between  parties,  which 
der  the  circumstances,  covers  some  a 
ment  in  addition  to  the  written  adml 
that  money  was  in  tact  paid,  then  tb 
ceipt  may  present  elements  of  a  con1 
and  would  then  come  within  the  rule  tJ 
written  contract  cannot  be  varied,  oo 
dieted,  or  modified  by  parol  evidence, 
no  such  situation  Is  presented  in  this 
Twohy  Mercantile  Co.  v.  Est  of  McDo 
108  Wis.  21,  83  N.  W.  1107;  Tuley  v. 
ton,  79  Va.  387;  White  v.  Merrell,  3! 
511.  The  contention  that  the  recelp 
question  is  like  the  oae  in  the  case  of  C!c 
V.  Estate  of  Kimball,  95  Wis.  550,  70  IS 
74,  is  not  sustained.  In  that  case  the  re 
for  money  was  couched  in  language  w 
when  applied  to  tbe  surrounding  facts 
circumstances  of  the  parties,  showed  it 
ered  some  agreement  in  addition  to  the 
of  a  payment  of  money,  and  therefore 
treated  as  a  written  contract,  and  not 
to  explanation  or  contradiction  by  j 
See  cases  cited  therein.  The  writing  ii 
instant  case  must  l)e  held  to  be  a  mer 
ceipt  In  this  view.  It  was  competent 
the  parties  to  make  an  agreement  to  th 
feet  that  the  boiler  should  remain  in  ] 
for  the  purpose  of  giving  appellant  an  oi 
tunlty  to  remedy  any  defects,  and  resi 
ent  to  ascertain  whether  it  would  be  i 
factory  under  the  contract  of  pure 
Johnson  v.  Pugh,  110  Wis.  167,  85  N.  W. 

Another  exception  urged  is  that  the 
ing  of  the  referee  and  court  upon  the 
Ject  of  the  contemporaneous  agreemei 
contrary  to  the  clear  prepcmdn^nce  of 
evidence,  in  that  it  fails  to  disclose  an; 
feet  In  the  boiler  at  the  time  of  tbe  last 
ment,  of  December,  1895.  An  examlni 
of  the  evidence  convinces  us  tliat  thei 
ample  evidence  sustaining  these  findlnf 
the  trial  court  The  record  discloses  tb 
was  not  seriously  contested  but  that  the 
er  was  defective.  It  sbows  appellant  i 
repeated  efforts,  tlirough  a  long  perio 
time,  after  the  last  payment  to  improve 
grates  in  the  boiler  and  substitute  new 
The  evidence  shows  that  the  last  x>ay: 
was  not  to  be  deemed  an  acc^tance  o) 
boiler,  and  therefore  justifles  the  flndli 
facts  in  this  branch  of  tbe  case. 

The  judgment  is  affirmed. 
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NEWELL  et  al.  v.  NEW  HOLSTEIN  CAN- 
NING CO. 
(Supreme  Oonit  of  Wiscondn.    Dec.  11,  1903.) 

CONTRACT  OF  SALE— CONSTRUCTION— LIABIL- 
ITY OP  SELLER— PAILDRE  TO  PERFORM— EX- 
CUSE —  SUFFICIBNCT  OP  BVIOBNCB  —  LIQUI- 
DATES DAMAQBa 

1.  The  terms  of  a  written  contract  for  the 
sale  b7  defendant  to  plaintiff  of  a  designated 
number  of  cases  of  canned  tomatoes  at  a  fixed 
price,  which  provided  that  the  parties  might 
have  the  jpriTilege  of  reducing  the  quantity 
named  to  70  per  cent,  thereof  without  payment 
ot  any  damages,  and  which  stipulated  that  if, 
by  the  destmction  of  the  cannery  by  fire,  or 
if  on  account  of  strikes,  or  from  any  other 
cause  over  which  defendant  had  no  control,  he 
wag  prevented  from  performiug  the  contract, 
he  Bhonld  not  be  liable  for  any  damages  for 
■uch  failure,  being  plain,  could  not  be  varied 
by  parol  evidence. 

2.  The  stipulation,  in  a  written  contract  for 
the  sale  by  defendant  to  plaintiff  of  a  designat- 
ed number  of  cases  of  canned  tomatoes,  that 
if,  by  the  destmction  o^  defendant's  cannery 
by  fire,  or  if  on  account  of  strikes,  "or  from 
any  other  cause  over  which"  he  had  no  control, 
he  was  prevented  from  performing  the  con- 
tract, he  should  not  be  liable  for  any  damages 
for  such  failure,  did  not  include  the  destruc- 
tion of  defendant's  tomato  crop  by  frost,  there 
being  no  provision  in  the  contract  from  which 
it  could  be  inferred  that  the  tomatoes  were  to 
be  famished  from  his  crop  alone. 

3.  The  contract  did  not  restrict  defendant  to 
procuring  the  tomatoes  to  fill  the  contract  from 
Lis  own  or  neighborhood  fields,  and  therefore 
In  the  case  of  the  destruction  of  the  tomato 
crop  in  such  field  by  frost  he  was  required  to 
make  necessary  effort  to  procure  the  necessary 
material  elsewhere. 

4.  Defendant  vraa  not  relieved  firom  liability 
(or  failure  to  perform  the  contract  by  showing 
that  his  tomato  crop  was  destroyed  by  frost, 
and  that  he  made  efforts  at  two  markets,  one 
11  miles  and  the  other  46  miles  from  his  can- 
nery, to  procure  tomatoes,  and  failed. 

5.  A  purchaser  of  a  designated  number  of 
cases  of  canned  tomatoes  under  an  entire  con- 
tract is  not  required  to  accept  from  the  seller 
onlv  a  pert  of  the  quantity  tendered,  under  the 
understanding  that  the  seller  does  not  intend 
to  deliver  the  whole  amount. 

6.  A  contract  for  the  sale  of  a  designated 
nnmber  of  cases  of  canned  tomatoes,  which  stip- 
nlated  that  the  damages  for  the  nondelivery 
of  any  quantity  less  than  75  per  cent,  should 
be  a  fixed  sum  per  dozen  cans  as  liquidated 
damages  if  the  seller  notified  the  purchaser  of 
his  intention  to  on^  furnish  the  lesser  qnanti^ 
Wore  a  spedfled  date,  did  not  fix  the  damages 
when  the  seller  failed  to  give  the  required 
notice  within  the  time  specified. 

Appeal  from  Circuit  Court,  Calumet  Coun- 
ty; Geo.  W.  Bnmell,  Judge. 

Action  by  George  R.  Newell  and  anotbef 
against  the  New  Holstein  Canning  Company. 
From  a  Judgment  for  plaintlflB,  defendant 
appeals.    Affirmed. 

Bespondents  are  engaged  In  the  whole- 
rale  grocery  business  in  Minneapolis,  Minn. 
Appellant  Is  a  corporation  operating  a  can- 
ning fiictory  at  New  Holstein,  Calumet  coun- 
ty, Wis.  On  April  24, 1001,  the  parties  made 
the  contract  ont  of  whlcli  this  case  arises. 
It  provided  for  the  delivery  of  2,000  cases 
standard  3-pound  tomatoes  at  80  cents  per 
dozen;  terms,  60  days,  or  1%  per  cent,  for 
cash  In  10  days;   quality  1901  pack;   cases 


to  be  well  filled  with  red  ripe  fruit,  etc.  The 
provisions  material  to  this  cause  were  as 
follows:  "It  Is  further  nnderstood  and 
agreed  by  the  parties  to  tills  contract,  that  if 
the  seller  should  deliver  only  75  per  cent  of 
the  quantity  stated,  the  purchaser  shall  ac- 
cept that  amouht  In  full  settlement  of  this 
contract  If  the  seller  sbould  deliver  less 
than  75  per  cent,  for  any  cause  other  than 
one  over  which  be  has  no  control  as  herein- 
before specified,  then  the  seller  shall  pay 
the  purchaser  7^^  cents  per  dozen  on  such 
quantity,  but  must  except  for  such  causes 
deliver  50  per  cent  of  tbe  original  purchase. 
The  purchaser  shall  have  the  privilege  of  re- 
ducing the  quantity  named  In  tbis  contract 
to  75  per  cent  of  the  original  purchase  witb- 
ont  payment  of  any  damages,  and  sball  also 
have  the  privilege  of  further  reducing  tbe 
quantity  on  payment  of  7%  cents  per  dozen, 
but  must  accept  not  less  than  50  per  cent. 
of  tbe  original  pnrchasa"  "In  case  either 
of  tbe  parties  to  tills  contract  wish  to  avail 
themselves  of  tbe  privilege  of  decreasing  the 
quantities  below  75  per  cent,  of  the  original 
purchase,  notice  must  be  given  not  later  than 
July  Ist,  1901."  "If  by  the  destruction  of 
tbe  Cannery  by  fire,  or  If  on  account  of 
strikes,  or  from  any  other  cause  over  whleb 
the  seller  has  no  control,  he  Is  prevented 
from  performing  tbis  contract  be  shall  not 
be  liable  for  any  damages  for  such  failure." 
Appellant  raised  fruits  for  canning,  and  to 
fill  the  orders  for  1901  planted  and  cultivat- 
ed about  35  acres  of  tomatoes,  and  expected 
to  make  from  3,000  to  3,500  cases,  sufficient 
to  fill  tbe  season's  orders.  On  August  26, 
1901,  It  commenced  to  can  tomatoes,  but 
ceased  because  tbe  fruit  was  not  fully  ripen- 
ed. September  7th  and  8tb  a  sharp  frost 
killed  appellant's  tomato  vines,  and  another 
heavy  frost  on  September  18th  and  19th 
totally  destroyed  the  fruit  Appellant  had 
put  up  400  cases  of  sound  goods  before  the 
frosts,  and  thereafter  200  cases  of  frost-bit- 
ten goods.  Tills  amounted  to  about  15  per 
cent,  of  their  orders.  Octobel:  5th  its  secre- 
tary notified  respondents  of  tbe  frost, "  and 
of  its  inability  to  fill  the  contract,  and  offer- 
ed to  deliver  300  cases.  Respondents  refused 
to  accept  tbis  amount  and  demanded  a  de- 
livery of  the  whole.  Upon  appellant's  re- 
fusal to  comply  with  this  demand,  this  aC' 
tlon  was  brought  to  recover  damages  for 
breach  of  the  contract  Judgment  was  giv- 
en for  the  sum  of  $1,104.72  in  favor  of  re- 
spondents, and  from  that  Judgment  tbis  ap- 
peal is  taken. 

J.  E.  Mullen  (E.  W.  Paulson,  of  counsel), 
for  appellant.  Bloodgood,  Kemper  &  Blood- 
good  and  Welch,  Hayne  &  Hubachek  (Jack- 
son B.  Kemper,  of  counsel),  for  respondents. 

SIEBECKER,  J.  (after  stating  tbe  f&cts). 
Th0  questions  arising  on  the  errors  assigned 
in  the  record  require  a  construction  of  tbe 
agreement  sued  upon.  Under  this  agree- 
ment appellant  sold  respondents  2,000  cases 
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Standard  3-poand  (can)  tomatoes  at  80  cents 
per  dozen,  of  the  quality  1901  pack,  cases 
to  be  well  filled  with  red  ripe  fruit,  to  be 
delivered  when  packed.  Among  other  agree- 
ments, it  provided  that  either  party  might 
reduce  the  quantity  covered,  by  the  contract 
to  50  per  cent,  of  the  order,-  but  that  notice 
of  such  reduction  must  be  given  not  later 
than  July  1,  1901,  and  Uiat  "if  by  the  de- 
struction of  the  cannery  by  flre,  or  if  on  ac- 
count of  strikes,  or  from  any  other  cause 
over  which  the  seller  has  no  control,  he  is 
prevented  from  performing  this  contract,  he 
shall  not  be  liable  for  any  damages  for  such 
failure."  Appellant  complains  of  the  trial 
court's  ruling  in  refusing  to  receive  the  evi- 
dence of  the  contents  of  letters  which  passed 
between  appellant  and  the  firm  of  brokers 
through  whom  respondents  made  the  con- 
tract. This  testimony  was  apparently  offer- 
ed to  put  the  court  in  possession  of  facts  and 
circtmistances:  First  to  show  the  intention 
of  the  imrties  In  making  the  contract;  and, 
secondly,  to  show  that  both  parties  con- 
templated, as  a  condition  of  this  agreement, 
that  the  tomatoes  sold  were  to  be  raised  on 
appellant's  fields,  situated  near  its  canning 
factory.  The  evidence  offered  tended  to 
prove  matters  aside  from  the  surrounding 
facts  and  circumstances  of  the  parties  to 
the  contract,  which  is  proper  to  aid  the  court 
in  construing  it.  This  evidence  would  add 
an  article  to  the  agreement  not  expressed  or 
covered  by  its  terms.  The  terms  of  the  con- 
tract are  plain  and  definite  in  meaning  in 
their  literal  sense,  and  also  when  applied  to 
the  subject-matters  covered  by  the  transac- 
tions. If  an  ambiguity  exists  in  the  con- 
tract In  either  respect,  then  "evidence  of  the 
circumstances  nnder  which  the  contract  was 
made  is  proper  to  enable  the  court,  in  the 
light  thereof,  to  read  the  Instrument  in  the 
sense  the  parties  intended,  if  that  can  be 
done  without  violence  to  the  rules  of  lan- 
guage or  of  law."  Johnson  v.  Pugh,  110 
Wis.  167,  86  N.  W.  641,  and  cases  cited. 
This  rule  does  not,  however,  permit  evidence 
to  be  Introduced  of  communications  resiject- 
ing  it,  made  prior  to  and  explanatory  of  the 
writing.  To  admit  such  evidence  would  vio- 
late this  well-established  rule,  and  add  a  con- 
dition to  the  agreement  clearly  excluded  by 
its  terms.  The  action  of  the  trial  court  is 
sustained  by  well-known  rules  governing 
written  contracts. 

One  of  the  defenses  to  excuse  delivery  of 
the  tomatoes  specified  in  the  contract  was 
that  appellant  was  prevented  from  perform- 
ance owing  to  unusual  frosts  in  the  month 
of  September,  whereby  their  fruit  and  the 
crop  In  the  immediate  vicinity  and  the  east- 
ern part  of  the  state  was  destroyed;  and 
on  that  account  It  had  raised  no  tomatoes, 
nor  could  it  procure  any  In  the  vicinity  of 
the  factory  to  comply  with  this  undertaking. 
Does  this  present  a  state  of  facts  which  re- 
lieves the  company  from  performance  of  the 
contract?    It  is  claimed  the  provision  that 


"if  by  the  destruction  of  the  cannei 
fire,  or  if  on  account  of  strikes,  or  froi 
other  cause  over  which  the  seller  h 
control,  he  is  prevented  from  perfo 
this  contract,  he  shall  not  be  liable  fo 
damages  for  such  failure,"  oovem  ai 
eludes  the  destruction  of  the  tomato  ci 
frost,  as  shown  by  the  evidence,  and  e: 
appellant  from  full  performance  of  the 
ment.  There  is  no  allusion  in  the  co 
to  any  particular  source  from  which 
tomatoes  were  to  be  taken  except  tha' 
should  be  of  the  1901  pack  of  appellant' 
nery.  Reading  the  material  provision 
light  of  the  facts  and  circumstances 
which  it  was  made,  it  seems  a  reasonab: 
natural  conclusion  that  the  parties  dl 
Intend  that  appellant  was  undertaki 
sell  and  deliver  tomatoes  to  be  g^rown  c 
particular  field,  or  in  the  immediate 
borhood  of  the  cannery.  Had  the  sale 
to  deliver  a  crop  grown  on  appellant's 
or  In  the  neighborhood  of  the  cannery 
the  desti-uction  by  frost  of  the  crop  sc 
Ified  might  be  held  to  be  an  excuse  fi 
nonperfoiTuance  of  the  undertaking, 
the  rule  that  the  promise  to  deliver  i 
cific  ■  article  depended  on  the  assume 
Istence  of  it  at  the  time  of  perfon 
and  that  it  was  destroyed  without  his 
rendering  performance  Impossible.  App 
however,  was  not  restricted  under  thi 
tract  to  such  field  or  neighborhood  t 
duce  tomatoes  to  fill  the  contract  I 
the  right  to  go  into  the  open  marke 
purchase  tomatoes  of  the  kind  and  q 
specified  in  the  agreement,  pack  them 
cannery,  and  deliver  them  to  responde 
der  the  terms  of  the  contract  It  the 
was  its  duty  to  make  all  reasonable  efl 
secure  the  necessary  fruit,  and  pack  It 
cannery,  to  enable  It  to  comply  wl 
promise.  The  question  arises,  does  tb 
deuce  tend  to  show  that  appellant  to< 
necessary  steps  to  comply  with  this  < 
tion?  It  is  undisputed  that  the  tomal 
on  Its  field  and  in  the  immediate  vldi 
the  cannery  was  destroyed  by  frost  i 
18th  or  19th  of  September.  It  la  te 
that  this  frost  extended  over  the  eastei 
tlon  of  the  state.  The  material  part  ' 
evidence  on  this  subject  is  the  testlnu 
the  secretary  of  the  company.  He 
that  the  efforts  made  to  secure  tomato 
packing  at  appellant's  cannery  were  I 
to  two  inquiries  In  the  market— one 
Nazlanz,  11  miles  from  the  cannery;  ai 
other  at  Appleton,  46  miles  from  the  ft 
No  other  efforts  were  made  to  procu: 
fruit  in  other  portions  of  adjoining  tei 
or  in  the  open  market  For  aught  th. 
evidence  discloses,  appellant  might  ha 
cured  all  the  tomatoes  needed  in  the  n 
within  a  reasonable  distance  from  th 
tory,  making  it  feasible  and  practica 
buy  the  fniit  and  transport  it  to  the  ca 
for  the  purpose  of  this  undertaking, 
this  state  of  facts  and  clrcumstann 
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gtounda  were  establlahed  constituting  a  legal 
excuse  relieving  appellant  from  performing 
its  obligations  onder  the  agreement,  and  re- 
spondents had  a  right  to  Insist  on  perform- 
ance.  These  conclusions  result  in  afSrm- 
ance  of  the  action  of  the  trial  court  In  di- 
recting a  verdict  for  respondents.  Johnson 
V.  Pngh,  110  Wis.  167,  85  N.  W.  641;  NUsoo 
V.  Morse,  62  Wis.  240,  0  N.  W.  1;  Slgerson  ▼. 
Cnsblng,  14  Wis.  527;  Jackowskl  v.  111.  Steel 
Co.,  103  Wis.  448,  79  N.  W.  757;  Boden  v. 
Maber,  105  Wis.  539,  81  N.  W.  661;  Hesser- 
M-R-Coal  Oo.  V.  La  Crosse  Fuel  Co.,  114  Wis. 
654.  90  N.  W.  1094;  Anderson  v.  May,  50 
Minn.  280,  52  N-W.  530,  17  L.  R.  A.  555.  36 
Am.  St.  Rep.  642;  McGehee  v.  Hill,  4  Port 
170,  29  Am.  Dec.  277;  1  Am.  &  Eng.  Enc.  L. 
(2d  Bd.)  p.  590,  and  notes. 

Appellant  tendered  300  cases  of  tomatoes 
In  part  performance  of  the  contract.  On 
this  point  we  are  of  the  opinion  that  the 
agreement  is  an  entire  one,  and  respondents 
were  not  obliged  to  receive  a  part  of  the 
fmlt  -when  it  was  tendered  with  the  under- 
standing that  appellant  did  not  intend  to 
deliver  the  whole.  Sutherland  on  Damages 
(2d  EO.)  H  651,  652;   McOehee  v.  HUl.  supra. 

An  exception  Is  preserved,  upon  which  It 
Is  urged  that  the  court  allowed  an  excessive 
amount  of  damages.  It  is  Insisted  that  one 
of  tbe  articles  in  the  agreement  stipulates 
that  the  damages  for  the  nondelivery  of  any 
quantity  less  than  75  per  cent,  should  be  T)4 
cents  per  dozen  cans  as  liquidated  damages. 
This,  however.  Is  conditioned  upon  the  giv- 
ing of  notice  by  the  party  seeking  to  avail 
tOmseU  thereof  to  tbe  other  party  not  later 
than  July  1,  1001.  No  such  notice  was  giv- 
en. Neither  party  can  therefore  Invoke  this 
rlf^t.  The  Judgment  of  the  drcnit  court 
was  properly  awarded. 

The  Judgment  of  the  drcnit  court  Is  af- 
firmed. 


McECBNNET  et  al.  v.  MINAHAN. 
(Snpreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

APPBAL— ORDERS  OF  COUNTY  COTTRT— PARTY 
AQORIBVBD— nua  OF  TAKING— BXTGNSION— 
TITLE  TO  PBRSONALTY— DEATH  OF  OWNER— 
DECLJVRATION  —  DBMURRER  —  CAPACITY  TO 
BUB— DEFECT    OF    PARTIES— PRESUMPTIONS. 

1.  As  to  any  order  or  ladgmeDt  of  the  coun- 
ty court  made  in  proceedings  for  the  settlement 
of  the  estate  of  a  deceased  person  adverse  to 
such  estate,  and  from  which  an  appeni  may  be 
taken  under  section  4081,  Rev.  St.  1898,  or  the 
time  for  taking  an  appeal  therefrom  may  be 
extended  under  section  4036,  Id.,  the  legal  rep- 
resentative, whether  administrator  or  execu- 
tor, is  a  party  aggrieved  by  force  of  the  stat- 
ute alone. 

2.  Upon  principle,  as  to  any  judgment  or  or- 
der of  a  court  adverse  to  one  in  a  suit  or  pro- 
ceeding, who  Is  the  proper  representative  there- 
in, of  tne  interests  of  others  prejudiced  by  the 
result,  that  one  is  a  party  aggrieved,  within 
the  meaning  of  such  term  as  used  in  appeal 
statutes. 

3.  An  application  to  extend  the  time  for  tnk- 
intr  an  appeal  nnder  section  4035,  Rev.  St. 
1898,  is  addressed  to  the  sound  discretion  of 


the  appellate  court,  and  its  decision  in  respect 
thereto  cannot  be  reviewed  except  for  cleat 
abuse  of  discretion. 

4.  Upon  the  death  of  a  person  the  title  t* 
his  personal  propert]^  becomes  at  once  sus- 
pended and  so  remains  till  tbe  appointment 
and  qualification  of  a  proper  legal  represen- 
tative, whereupon  it  devolves  upon  him  and  cao 
only  pass  on  to  another  by_  some  act  referring 
to  him  as  a  necessary  link  in  the  chain  of  title. 

5.  A  demurrer  upon  tbe  ground  of  want  of 
legal  capacity  to  sue  reaches  only  personal 
disability,  as  infancy,  coverture,  idiocy  and  the 
like,  or  want  of  title  to  the  character  in  which 
the  plaintiff  sues;  as  in  case  of  an  executor 
or  administrator  not  having  complied  with  the 
statutory  reauisites  to  his  qualitication,  or  an 
assignee  not  naving  fully  qualified  as  such,  and 
the  like.  It  does  not  deal  with  the  sufficiency 
of  the  complaint  as  to  stating  a  cause  of  action 
In  favor  of  the  plaintiff. 

6.  A  demurrer  for  defect  of  parties  plaintiff 
goes  only  to  the  subject  of  whether  other  per- 
sons should  be  brought  in  as  such,  not  to  the 
right  of  the  one  already  in  court. 

7.  When  an  heir  at  law  seeks  to  recover  per- 
sonal property  belonging  to  his  ancestor  at  the 
time  of  the  latter's  death,  it  is  essential  to  his 
right  to  recover,  to  show  that  title  to  tbe  res 
was  duly  transferred  to  him  by  the  legal  repre- 
sentative of  such  ancestor. 

8.  Failure  to  plead  the  facts  in  regard  to  the 
transmission  of  property  as  last  spoken  of  Is 
not  a  matter  to  be  reacned  either  by  demurrer 
for  want  of  le^al  capacity  to  sue  or  for  defect 
of  parties  plaintiff.  The  defect  goes  to  the 
cause  of  action  itself  and  can  be  rused  at  any 
time. 

9.  Want  of  evidence  to  show  transmission  of 
the  title  as  above  is  not  supplied  by  the  doc- 
trine that  "all  things  are  presumed  to  have 
been  rightly  and  regularly  done  until  the  con- 
trary is  shown."  The  proper  application  of 
such  maxim  is  as  shown  m  the  opinion. 

10.  In  the  trial  of  a  cause  between  a  claim- 
ant against  en  estate  and  the  legal  representa- 
tive of  the  deceased,  the  fact  that  the  latter 
does  not  defend  upon  all  the  grounds  he  has 
does  not  entitle  the  former  to  judgment  in  the 
absence. of  satisfactory  proof  of  his  claim. 
(Syllabus  by  the  Judge.)  ' 

Appeal  from  Circuit  Court,  Calumet  Coun- 
ty; Geo.  W.  Burnell,  Judge. 

Action  by  Anastasla  McKenney,  guardian, 
and  another,  against  William  B.  Mlnaban. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Reversed. 

Plaintiffs,  us  general  guardian  and  guard- 
ian ad  litem  of  John  J.  Mlnaghan,  filed  a 
claim  in  the  matter  of  the  settlement  of  the 
estate  of  John  Mlnaghan,  deceased,  in  favor 
of  such  minor,  alleging  that  his  mother,  wife 
of  the  deceased,  being  possessed  of  $800  In 
money,  gave  the  same  to  her  husband  In  trust 
for  her  son,  the  same,  with  legal  Interest, 
to  be  paid  to  him  or  his  guardian  upon  de- 
mand; that  the  mother  predeceased  her  bus-. 
band,  and  that  the  latter  used  the  money  in 
bis  .business  and  died  without  executing  the 
trust.  Such  proceedings  were  bad  in  the 
county  court  that  the  claim  was  allowed  lb 
full.  Tbe  administrator  permitted  the  time 
absolutely  given  by  statute  for  him  to  ap- 
peal, to  elapse  without  improving  the  same. 
The  circuit  court,  upon  a  showing  deemed  to 
be  snfticient  to  warrant  it,  extended  the  time 
in  that  regard  30  days.  Within  such  time 
the  administrator  appealed  from  the  af'>~^ 
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said  decision  to  the  drcolt  court  for  Calumet 
county. 

On  the  trial  In  the  appellate  court  the  evi- 
dence was  undisputed  that  John  Mlnagban, 
deceased,  received  from  his  wife  the  sum  of 
?S00  and  used  the  same  In  Ills  business.  The 
jury  found  specially  that  no  part  of  such 
money  was  given  to  the  husband  as  Ills  own. 
The  court  determined  as  matter  of  law  from 
the  undisputed  evidence  that  no  trust  was 
created  between  the  husband  and  wife  in 
respect  to  the  money,  but  that  the  relation 
of  debtor  and  creditor  between  them  in  re- 
spect thereto  was  created;  and  that  such 
relation  existed  at  the  time  of  Mrs.  Mina- 
ghan's  death.  In  answer  to  the  motion  of 
the  administrator  for  Judgment  for  the  rea- 
son that  the  minor  had  shown  no  title  to 
such  Indebtedness,  there  being  no  showing 
of  an  assignment  thereof  to  him  by  the  per- 
sonal representative  of  his  mother  in  the  due 
course  of  the  settlement  of  her  estate,  the 
court  held  that  the  objection  went  only  to 
his  legal  capacity  to  sue,  which  was  waived 
by  not  being  raised  by  demurrer  or  answer; 
and  further  that,  because  of  the  lapse  of 
time  since  the  death  of  the  mother,  in  the 
absence  of  evidence  to  the  contrary  there 
was  a  presumption  of  law  which  should  pre- 
vail, that  the  title  to  the  claim  reached  the 
minor  In  the  regular  course  of  the  adminis- 
tration of  the  mother's  estate,  or  that  there 
were  no  claims  against  such  estate,  and, 
there  being  no  heirs  except  the  minor  in 
question,  the  title  to  the  claim  in  question 
passed  to  him  without  the  use  of  a  personal 
representative  of  the  mother.  Judgment  was 
rendered  In  effect  affirming  the  decision  of 
the  county  court,  and  the  administrator  ap- 
pealed. 

V.  L  Minahan,  for  appellant.  James  Kir- 
wan,  B.  W.  Jones,  and  Irving  A.  Fish,  for 
respondenta 

MARSHALL,  3.  (after  stating  the  facts). 
It  Is  claimed  on  the  part  of  respondents  that 
the  circuit  court  obtained  no  Jurisdiction  for 
two  reasons:  First,  because  the  administra- 
tor was  not  a  party  aggrieved  within  the 
meaning  of  the  appeal  statute  (section  4081, 
Rev.  St.  1898);  and  second,  that  he  was  not 
such  a  party  within  the  meaning  of  section 
4035,  Id.,  respecting  the  enlargement  of  time 
for  taking  an  appeal.  It  is  a  sufficient  an- 
swer to  the  first  of  such  reasons  that  section 
4031  expressly  recognizes  an  administrator 
standing  as  the  representative  of  persons 
who  would  be  Injuriously  afTected  by  a  de- 
termination of  the  county  court,  if  it  were 
allowed  to  stand,  as  a  party  aggrieved.  That 
is  the  plain  meaning  of  the  language:  "In 
all  cases  not  otherwise  provided  for  any  ex- 
ecutor, administrator,  guardian,  trustee  or 
any  person  aggrieved,"  etc.  Plainly,  any  one 
of  the  persons  specially  mentioned  is  recog- 
nized as  a  party  aggrieved,  when  any  one. 
whose  Interest  he  represents  is  aggrieved. 
It  was  the  duty  of  the  administrator  to  pre- 


serve the  property  of  the  estate,  so  fa 
legally  could,  for  transmission  to  th 
of  the  deceased.  In  the  settlement  of 
against  the  estate  he  stood  for  tbem 
injury  to  their  interests,  in  legal  effe( 
a  grievance  to  him  within  the  meanini 
appeal  statute.  That  also  answors  t 
ond  contention,  as  it  is  obvious  tt 
word  "aggrieved"  was  used  In  sectic 
in  the  same  sense  as  in  section  4031 
answer  might  well  be  made  to  both 
tlons,  that  it  la  elementary  that  tb 
representative  of  Interests  involved 
gation,  prejudicially  affected  by  the 
Is  a  party  aggrieved  within  the  mea 
appeal  statutes.  2  Ency.  PI.  &  Pr.  II 
cases  cited. 

The  further  point  Is  made  that  no 
able  excuse  was  shown  by  the  admlnl 
for  failing  to  appeal  within  the  60  da; 
lutely  allowed  therefor  by  the  statute 
that  the  circuit  court  possessed  no  poi 
der  section  4035  to  extend  the  time  f 
ing  the  appeal.  The  showing  on  the  t 
tion  for  the  extension  presented  to  t 
cult  court  fairly  for  consideration  tl 
Ject  of  whether  Justice  required  a  revi 
the  decision  made  by  the  county  court 
being  BO  the  court  had  Jurisdiction  1 
upon  the  matter,  and  whether  the 
reached  was  right  or  wrong  does  not 
sarily  involve  Jurisdictional  error.  T 
plication  was  addressed  to  the  dl8cre( 
power  of  the  court,  and  the  order  gi 
the  same  could  only  be  set  a^de  for  i 
abuse  of  such  discretion.  No  such  at 
seems,  is  shown.  A  strong  case  was 
on  affidavits  to  the  effect  that  the  adml 
tor  delayed  investigating  the  claim 
spondents  and  assuming  an  attitude  ( 
tlUty  thereto,  upon  the  promise  of  tt 
eral  guardian  that  it  should  be  rednce< 
that  such  promise  was  made  in  bad 
the  only  purpose  thereof  being  to  del 
administrator  from  acting  by  way  of  i 
gating  the  claim  or  appealing  from  th( 
ment  rendered  in  the  county  court  t 
time  for  appealing  should  expire;  as 
by  reason,  in  part,  of  his  Ignorance  c 
matters,  and  in  part  bis  want  of  kno 
that  the  claim  had  passed  to  Judgment 
county  court,  such  purpose  was  accoi 
ed. 

Respondents  further  claim  that  th 
court  erred  in  holding  that  the  evlden 
ed  to  show  that  a  trust  was  created  b 
the  deceased  and  his  wife  in  respect 
$800.  We  shall  not  take  time  to 
the  evidence  on  that  point.  Suffice  It 
that  we  think  the  decision  was 
right  We  are  unable  to  find  any  evid 
the  record  to  sustain  any  other  rea: 
theory  than  that  Mrs.  Minagban  loai 
money  to  her  husband,  creating  the  r 
of  debtor  and  creditor  between  them 
court  found. 

From  what  has  been  said  it  will  t 
that  the  most  that  can  be  claimed 
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spondentB,  as  regards  tbe  situation    wben 
Mn.  Mlnagban  died.  Is  tbat  her  bnsband 
owed  her  the  sum  of  $800  wltb  legal  Interest 
tbereon  from  tbe  time  be  borrowed  tbe  same, 
and  that  the  right  to  recover  therefor  pass- 
ed to  ber  personal  representatlye  upon  ber 
death.   If  one  was  appointed,  and,   If  not, 
that  such  right  was  suspended  by  her  death 
and   remains   in   that   condition   unless   by 
some  means  it  has  passed  to  John  J.  Mln- 
aghan.     The  manner  in  which  tbe  learned 
cb-cnlt  Judge  traced  tbe  title  of  tbe  claim  to 
Jolm  J.  Mlnagban  notwithstanding  there  was 
no  eTldence  of  any  administration   of  his 
mother's  estate  and  assignment  of  the  claim 
to  Iiim  by  her  personal  representative,  can- 
not be  approved.     Tbe  Judge  said,  in  sub- 
stance, that  tbe  defect  was  Immaterial  be- 
cause It   went  only  to  the  legal   capacity 
of  the  claimant  to  sue,  which  was  waived  by 
falling  to  raise  the  question  by  answer  or 
demurrer.    That  is  wrong.    If  A.  is  sued  by 
B.,  the  latter  cannot  recover  by  showing 
that  C.  or  some  one  has  a  ground  of  action 
against  A.  because  the  latter  fails  to  raise 
the  question  of  B.'s  title  to  the  cause  of  ac- 
tion by  answer  or  demutrer,  on  the  ground 
of  want  of  legal  capacity  to  sue.    That  must 
be  plain.    Want  of  legal  capacity,  within  the 
meaning  of  section  2640,  Rev.  St  1898,  re- 
fers to  persona]  disability,  as  Infancy,  Idiocy, 
coverture,  and  the  like,  or  to  "want  of  title 
to  the  character  in  which  the  plaintifr  sues" 
(Bliss,  Code  PI.  §S  407,  406),  as  where  an 
executor  or  administrator  sues,  not  having 
complied  with  the  statutory  requisites  there- 
to, or  where  an  executor  sues,  not  having 
proved  the  will  under  which  be  claims,  or 
an  assignee  sues,  not  having  first  duly  quali- 
fied as  sucb.    A  defect  going  to  the  cause 
of  action  Itself  as  regards  tbe  plaintiff,  one 
showing  that  In  no  event  and  under  no  cir- 
cumstances, and  In  no  capacity,  does  tbe 
plaintifr  own  or  represent  the  cause  of  action 
Mugbt  to  be  enforced,  does  not  fall  within 
tbe  class  of  cases  suggested.    Such  a  defect 
comes  under  tbe  sixth  ground  of  demurrer  In 
section  2648,  Rev.  St  1898,  that  tbe  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  is  not  waived, 
of  course,  by  failing  to  suggest  it  by  an- 
swer or  demurrer.    Pom.  Code  Rem.  208.    In 
a  recent  case  this  court  held  in  circumstan- 
ces gimilar  to  those  we  have  here,  that  fall- 
ore  to  plead  facts  showing  title  to  a  claim 
nnder  the  personal  representative  of  tbe  de- 
ceased, is  fatal    to    tbe    right    to  recover. 
That  in  effect.  Is  a  decision  that  such  a 
defect  Is  not  merely  want  of  legal  capacity 
to  sue.    Buttles  v.  De  Baun,  116  Wis.  323, 
93  N.  W.  S.    What  Is  said  upon  this  subject 
applies  with  equal  force  to  a  suggestion  of 
the  learned  Judge  that  the  defect  in  the  plain- 
tiff's pleading,  if  any  there  be,  falls  with- 
in tbe  fourth  ground  of  demurrer,  L  e.,  that 
there  Is  a  defect  of  parties  plaintUf.    Bliss, 
Code  PI.  411.     The  defect  reached   nnder 
Uuit  ground  of  demurrer  has  regard  to  the 


necessity  for  other  parties  than  those  al- 
ready before  tbe  court  to  be  also  brought  In- 
to the  litigation;  not  to  a  defect  in  tbe  right 
of  the  plaintiff,  already  in  court  to  enforce 
the  cause  of  action  as  regards  bis  own  In- 
terests therein.  The  trouble  here  is  that  tbe 
facts  established  by  tbe  evidence  fail  to 
show  any  cause  of  action  whatever  In  which 
the  minor,  John  J.  Mlnagban,  In  any  ca- 
pacity, has  a  legal,  enforceable  Interest 

Tbe  rule  which  the  learned  circuit  Judge 
said  should  control,  that  from  lapse  of  time, 
nothing  appearing  to  the  contrary,  it  will  l>e 
presumed  that  tbe  tittle  to  personal  effects 
of  a  deceased  person  has  passed  to  and 
vested  In  the  heirs  at  law  In  the  due  course 
of  administration  of  such  person's  estate,  or 
so  passed  and  vested  without  administration, 
none  being  needed  because  of  there  being 
no  Indebtedness  to  be  provided  for,  we  are 
familiar  wltb,  but  do  not  understand  that  it 
has  been  adopted  here  or  that  it  is  the  gen- 
eral rule.  The  learned  court  seems  to  have 
rolled  upon  the  familiar  maxim:  Omnia 
prsesumuntur  rite  et  solemnlter  esse  acta 
donee  probetur  in  contrarlum,— "All  things 
are  presumed  to  have  been  rightfully  and 
regularly  done  until  the  contrary  Is  shown." 
Tbe  Illustrations  of  tbe  proper  application  of 
tbe  maxim  given  in  the  books  will  Indicate 
bow  very  far  it  comes  from  supplying  want 
of  proof  that  a  cause  of  action  in  favor  of 
one  person  has  been  conveyed  to  another 
who  is  attempting  to  enforce  it,  without 
connecting  himself  In  any  way  wltb  sucb 
other  by  some  act  competent  to  show  a 
change  of  title  from  such  other  to  him:  A 
man  acting  In  a  public  capacity  will  be  pre- 
sumed to  have  been  appointed  and  be  duly 
authorized  so  to  do;  an  officer  acting  within 
the  scope  of  his  authority  is  presumed  to 
have  acted  honestly;  the  Judgment  of  a  court 
of  competent  Jurisdiction  on  review  is  pre- 
sumed to  be  right  till  shown  to  be  clearly 
wrong;  an  officer  In  possession  of  an  office 
and  discharging  its  duties  is  presumed  to  be 
rightfully  there  till  the  contrary  is  shown; 
from  rightful  possession  a  legal  title  is  pre- 
sumed. Similar  illustrations  will  be  found, 
explaining  the  maxim  under  discussion,  In 
Broom's  Legal  Maxims,  p.  945.  Clearly,  none 
Of  sucb  illustrations  apply  to  the  cireum- 
stances  of  this  case  to  the  effect  given  to 
the  maxim  by  the  trial  court  If  it  were 
otherwise,  any  one  could  bring  a  suit  upon 
a  cause  of  action,  which  at  one  time  ac- 
crued to  another,  and  recover  as  regards  a 
transfer  to  him  of  such  right,  upon  the 
strength  of  tbe  presumption  that,  from  the 
assertion  thereof  by  a  person.  It  must  be 
presumed  till  the  contrary  be  shown,  that  he 
has  legal  ground  therefor.  It  seems  hardly 
necessary  to  discuss  tbe  proposition  to  show 
that  it  is  fatally  infirm. 

Tbe  idea  that  the  title  to  iwrsonalty  can 
pass  from  a  deceased  person  to  bis  heirs 
or  any  one  else  without  administration  of 
such  person's  estate  and  a  due  asslimment 
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of  the  iprop&ety  by  the  personal  representa- 
tive  ot  the  deceased,  or  that  such  assign- 
ment, by  lapse  of  time.  In  the  absence  of 
evidence  to  the  contrary,  can  be  presumed, 
la  all  wrong.  It  Is  elementary  that  by  the 
common  law,  which  prevails  here  on  the 
subject,  upon  the  decease  of  the  owner  ot 
personalty  the  title  is  at  once  suspended 
and  remains  so  till  the  proper  official  designa- 
tion of  a  personal  representative  shall  have 
been  made  and  he  shall  have  duly  qualified 
as  such,  when  it  at  once  devolves  upon  him 
and  a  transfer  from  him  in  due  course  of 
law  is  necessary  to  pass  the  title  to  another. 
Woerner's  Am.  Law  of  Administration,  409, 
430,  1241;  Murphy  v.  Hanrahan,  50  Wis.  485, 
490,  7  N.  W.  436;  Hastate  of  Kirkendall,  43 
Wis.  167,  179;  Smith  v.  Denny,  87  Mo.  20; 
Leamon  v.  McOubbin,  82  111.  263;  Hollowell 
V.  Cole,  25  Mich.  345;  Grider  v.  Phoenbc  B. 
Co.,  7  Ky.  Iaw  Rep.  594;  Hagthorp  v.  Hocli'a 
Admre,  1  GUI  &  J.  270;  Whit  v.  Kay,  26  N. 
C.  14;  Lockhart  v.  Cameron,  29  Ala.  355. 
Butties  V.  De  Baun,  supra,  really  rules  this 
case  on  the  subject  now  under  consideration, 
as  It  was  there  held,  as  we  have  seen,  that 
one  claiming  a  cause  of  action  by  titie  de- 
rived from  the  estate  of  a  deceased  person 
must  show  that  such  titie  came  from  the 
personal  representative  of  such  person  In  the 
due  course  of  the  administration  of  such 
person's  estate  True,  the  idea  that  lapse 
of  time  might  dispense  with  proof  of  such 
transmission  of  the  titie  was  not  considered 
in  that  case;  but,  necessarily,  since  by  com- 
mon law  rules— which  prevail  here  as  indi- 
cated, there  being  no  statutory  regulation  on 
the  subject— it  is  as  essential  that  a  personal 
representative  shall  transfer  the  title  to  a 
cause  of  action  held  by  him  as  such,  in 
order  that  it  may  vest  in  another,  as  it  ia 
for  any  person  holding  a  cause  of  action  in 
his  own  right  to  transfer  it  to  another  in  or- 
der that  such  other  may  possess  himself 
thereof.  Lapse  of  time  can  no  more  dispense 
with  proof  of  the  proper  transfer  in  the  one 
case  than  in  the  other.  So  it  was  held,  In 
Whit  V.  Ray,  that  possession  of  intestate 
property  by  the  heir  at  law,  regardless  of 
the  length  of  the  period  such  possession  may 
have  continued,  will  not  of  itself  vest  the 
legal  title  in  the  possessor.  In  Estate  of 
Kirkendall,  supra,  Ryan,  C.  X,  said,  in  dis- 
cussing this  subject: 

"Personalty,  except  heirlooms  or  limbs  of 
the  inheritance  which  descend  with  It  to  the 
heir,  is  never  inherited.  Upon  the  owner's 
death,  the  legal  titie  goes  to  the  executor 
or  administrator.  •  •  •  The  titie  of  the 
executor  or  administrator  intervenes  between 
testator  and  legatee,  between  ancestor  and 
next  of  kin.  Pending  the  administration  of 
the  estate,  the  legatee  or  next  of  kin  has  no 
title.  His  right  is  not  jus  in  re,  but  only 
Jus  ad  rem,  suspended  and  dependent  on  the 
administration;  a  right  to  title  from  the 
executor  or  administrator,  to  what  may  re- 
main upon  settiement  of  the  estate." 


Justice  Lyon  said.  In  an  opinion 

same  case: 

"Personalty  has  no  Inb^table  < 
It  does  not  descend  to  the  heir.  T 
mlnistrator  takes  the  legal  titie  an 
session,  and  the  next  of  kin  has  oi 
mere  right  to  it,  or  to  the  proceedi 
on  distribution,  after  the  estate  ia 
and  debts  and  expenses  of  adminlstrat 
fully  paid." 

That  was  emphasized  by  a  refen 
many  authorities,  some  of  which  ai 
here,  where  suits  were  brought  upon 
In  action  or  for  personal  property 
value,  belonging  to  the  estate,  no  a 
tratlon  having  intervened,  and  a  r 
was  denied  upon  the  ground  that  th< 
tlfC  showed  no  titie  to  the  cause  of 
In  Murphy  v.  Hanrahan,  after  a  full 
slon  of  the  subject,  the  cause  of  actio) 
upon  a  promissory  note  possessed  b] 
ceased  person  at  the  time  of  his  deati 
being  no  evidence  of  a  transfer  of  tl 
to  the  plaintiff  through  the  mediuii 
personal  representative,  the  court  sa 

"The  plaintiffs  must  obtain  title 
note  •  •  ♦  if  at  all,  through  the 
istration  of  the  estate  of  their  father, 
recovery  in  this  action  would  clearly 
bar  to  an  action  by  the  administrator 
appointed,  who  will  have  full  titie 
note." 

True,  some  states  have  departed  frc 
common-law  rule,  either  with  or  wlthi 
aid  of  a  statute,  and  have  adopted,  t 
extent,  the  idea  which  the  learned  tria 
in  this  case  seems  to  have  had  in  mind 
dence  of  that  can  be  found  in  the  ex 
note  at  section  200,  1  Woerner's  An 
of  Adm'n.  But  the  general  rule  In  thl 
try  is  in  harmony  with  the  common  la 
ia  the  rule  here,  as  we  have  seen,  ] 
erence  to  the  cases  heretofore  decided 
court. 

It  is  said  in  the  learned  circuit  , 
opinion,  apparentiy  as  one  of  the  reasi 
denying  appellant's  motion  for  judgmei 
the  only  question  litigated  was  whetl 
right  amount  of  the  piaintifl's  claii 
$600  or  JF800  for  principal.  We  fin 
appellant  endeavored,  in  the  circuit  « 
put  the  validity  of  the  claim  as  a  w 
issue  by  a  formal  answer,  and  that  1 
not  permitted  to  do  so.  Why  not  d< 
clearly  appear.  However,  the  respc 
were  bound  to  establish  the  cause  of 
or  a  claim  in  favor  of  the  minor  o 
sort,  recoverable  against  the  estate,  ii 
to  entitle  them  to  Judgment.  It  vc 
right  of  the  administrator,  and  his.d 
resist  the  claim  made.  There  was  an 
failure  of  proof  to  establish  it.  Th 
the  motion  for  judgment  dismissing  th( 
with  costs,  should  have  been  granted. 

The  judgment  appealed  from  is  n 
and  the  cause  is  remanded  with  dlr 
to  enter  a  judgment  in  favor  of  appell 
costs. 


Digitized  by 


Google 


WJs.) 


DOBNBBOOK  v.  M.  RUMELY  CO. 


49S 


DOBNBROOK  t.  M.  RUMEI.T  CO.  et  al. 

(Supreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

CHATTEL  MORTOAOES— RBCORDINO— NECESSI- 
TT— FTIAUDULBNT  CONVETANCEB-NEQATION 
OF  COLLUSION— APPEAL.— ERRORS  REVIBW- 
ABLET-HASMLSSS  ERROR. 

1.  An  order  for  the  purchase  of  chattels, 
containing  provisions  for  porch ase-moner  notes 
and  a  chattel  mortgage  to  be  given  by  the  per- 
son sending  the  order,  with  his  father  as  addi- 
tional security  on  the  notes,  together  with  the 
acceptance  of  the  individual  note  and  chattel 
mortigage  of  snch  person,  indicate  that  the  sel- 
ler treated  such  person  as  the  purchaser. 

2.  Under  Bev.  St.  1898,  i  2313,  providing 
that  DO  diattel  mortgage  shall  be  valid  against 
any  other  person  than  the  parties  unless  pos- 
•ession  be  delivered  to  the  mortgagee,  or  the 
mortgage  be  filed  with  the  town  clerk  of  the 
town  of  the  mortgagor's  residence,  as  required 
by  section  2314,  a  mortgage  given  by  the  pur- 
chaser to  the  seller  of  ouattels,  but  not  record- 
ed as  reqnired,  was  void  as  against  a  properly 
recorded  mortgage  subsequently  obtained  by  a 
creditor  of  the  purchaser,  irrespective  of  such 
creditor's  knowledge  of  the  seller's  mortgage, 
or  the  intent  of  the  purchaser  to  hinder  or  de- 
lay creditots. 

3.  It  cannot  be  contended  that  a  mortgagee 
of  a  purchaser  of  chattels  was  guilty  of  col- 
lusion with  the  purchaser  in  misleading  the  sel- 
ler as  to  the  place  of  the  purchaser's  residence, 
thereby  inducing  him  to  file  a  purchase-money 
mortgage  in  the  wrong  town,  where  the  jury 
found  that  such  mortgagee  had  no  knowledge 
of  the  seller's  mortgage,  or  of  the  purchaser's 
intent  to  defraud  his  creditors,  or  of  the  alleged 
misstatement  as  to  residence,  and  that  he  did 
not  collade  with  the  seller  in  the  foreclosure 
and  Rale  of  the  mortgaged  property. 

4.  IVhere  the  undispntefl  facts  justified  the 
direction  of  a  verdict  in  resiwndent  s  favor,  any 
error  in  the  charge  submitting  the  case  to  the 
Jury  waa  harmless  to  appellant. 

5.  Error  in  a  charge  not  embraced  in  the  bill 
of  exceptions  cannot  be  considered  on  appeal. 

Appeal  from  Circuit  Court,  Fond  du  Lac 
County;  Michael  Eirwan,  Judge. 

Action  by  John  Dornbrook  against  tbe  M. 
Rumely  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendant  M.  Rumely 
Company  appeals.    Affirmed. 

On  March  28,  1900,  John  L.  Dornbrook 
gave  a  written  order  to  tbe  M.  Rumely  Com- 
pany for  a  threshing  outfit,  consisting  of  a 
traction  engine,  grain  separator,  and  ail  nec- 
essary machinery  and  attachments,  at  a 
price  of  $2,325.  The  (Hrder  was  given  at  I^ 
Porte,  Ind.  Under  tlie  order  ttie  machinery 
was  to  be  shipped  in  the  following  month 
of  June.  It  contained  tbe  conditions  of  pay- 
ment, and  required  tUat  notes  for  the  unpaid 
purchase  price  were  to  be  given  as  specified, 
and  that  payment  thereof  should  be  secured 
by  a  chattel  mortgage  on  tbe  property,  to  be 
executed  by  John  L.  Dornbrook,  whose  resi- 
-dence  and  post-office  address  were  stated 
therein:  "Postofflce,  Brandon;  Townsblt>, 
Metomen;  County  of  Fond  du  Lac."  In 
June  John  L.  Dornbrook  gave  notice  cancel- 
ing the  order  to  A.  J.  McCrary,  agent  for 
the  M.  Rumely  Company  at  Fond  du  Lac. 
On  the  following  day  negotiations  were  re- 

r  t.  See  Chattel  Uortsages,  voL  »,  Cant.  Dig.  | 
2M. 


snmed  between  A.  J.  McCrary  and  John  L. 
Dornbrook  for  a  sale  of  such  a  tJireshing 
outfit,  resulting  in  a  written  order  by  John 
L.  Dornbrook  of  July  9,  1900,  in  part  reaf- 
firming the  former  order,  with  some  changes 
as  to  the  parts  of  the  outfit  This  order 
contained  provisions  for  giving  notes  for  the 
purchase  money  and  a  cliattel  mortgage  on 
the  property  by  John  °L.  Dornbrook,  and 
provided  for  additional  security  as  follows: 
".John  Dornbrook  as  security  on  first  note, 
and  notes  amounting  to  f425.00  due  January 
1.  1001.  As  a  condition  hereof  it  is  fully  un- 
derstood and  agreed  that  title  to  the  goods 
ordered  hereby  shall  not  pass  until  settle- 
ment is  concluded  and  accepted  by  the  M. 
Rumely  Company."  John  Dornbrook,  tbe 
plaintiff  in  this  action,  signed  the  order  with 
his  son,  the  purchaser  of  the  property.  Aft- 
er the  signature  of  John  L.  Dornbrook  ap- 
pear the  words:  "Post  office  Brandon,  Town- 
ship Sprlngvale,  county  Fond  du  Lac,"  with 
ditto  marks  under  this  address  after  the  sig- 
nature of  plaintiff.  Tbe  address  appeared  to 
be  in  the  handwriting  of  A.  J.  McCrary. 
The  property  was  delivered  in  July,  and 
notes  were  taken  for  the  purctiase  price,  se- 
cured by  a  chattel  mortgage  on  the  property, 
which  were  signed  by  John  L.  Dornbrook 
stating  his  post-office  address  and  residence 
as  In  the  order  of  March  28,  1900.  This 
mortgage  was  executed  July  17,  1900,  and 
delivered  to  the  agent  of  the  M.  Rumely 
Company,  who  caused  it  to  be  filed  In  the 
office  of  the  town  clerk  of  the  town  of  Meto- 
men. The  chattel  mortgage  was  never  filed 
in  the  office  of  the  town  clerk  of  the  town  of 
Sprlngvale.  There  is  no  dispute  but  that 
John  L.  Dornbrook  resided  in  the  tovm  of 
Sprlngvale  at  the  time  of  all  these  transac- 
tions, and  that  the  property  covered  by  the 
mortgage  was  located  in  this  town  when  the 
chattel  mortgage  was  given.  The  plaintiff. 
John  Dornbrook,  had  loaned  money  to  and 
paid  out  as  surety  on  notes  he  had  signed 
with  his  son,  and  was  liable  as  surety  on 
outstanding  obligations  of  the  son  amount- 
ing in  all  to  11,000,  on  February  6,  1902, 
when  he  took  a  chattel  mortgage  from  John 
L.  Dombro<^  on  this  threshing  outfit  and 
engine  to  secure  his  indebtedness.  This 
mortgage  was  filed  with  the  town  clerk  of 
the  town  of  Sprlngvale  on  February  8,  1902. 
On  July  6tb  plaintiff  bid  in  tbe  mortgaged 
property  at  a  sale  under  foreclosure  of  his 
chattel  mortgage.  On  July  25,  1902.  the  M. 
Rumely  Company  seized  the  property  under 
its  chattel  mortgage,  executed  by  John  L. 
Dornbrook,  removing  it  from  plaintiff's  pos- 
session, who  replevied  it  in  this  action  on 
the  following  20th  of  July.  Upon  the  trial 
the  Jury  found  as  facts  that  plaintiff  had  no 
knowledge  of  the  defendant's  mortgage  nor 
of  John  L.  Dombrook's  Intent  to  hinder,  de- 
lay, and  defraud  his  creditors,  and  that  he 
did  not  collude  with  his  son  In  the  foreclo- 
sure of  tbe  mortgage  and  the  sale  of  the 
property.    The  court  gave  judgment  in  plain- 
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tUTs  favor,  declaring  plaintiff  to  be  the  own- 
er of  the  property;  and  that  the  defendant 
company  wrongfnl^  took  It  from  his  posses- 
sion, and  nnjnstly  detained  it;  that  plaln- 
titC  Itas  a  right  to  retain  it  as  owner,  and 
that  he  recover  damages  In  the  sum  of  $1.93, 
with  costs  and  disbursements.  From  this 
judgment  the  M.  Rumely  Company  appeals. 

John  I.  Thompson  (Maurice  McKenna,  of 
counsel),  for  appellant  Duffy  &  McCrory, 
for  respondent. 

SIEBEGKER,  J.  (after  stating  the  facts). 
The  order  of  July  6,  1900,  for  the  purchase 
of  the  threshing  machine  outfit  by  John  L. 
Dornbrook  from  the  M.  Rnmely  (Company, 
and  the  fact  that  the  M.  Rumely  Company 
accepted  his  individual  notes  and  chattel 
mortgage  on  the  property  sold,  clearly  indi- 
cate that  it  treated  him  as  the  purchaser. 
Under  these  facts  and  circumstances  It  was 
immaterial  whether  respondent  knew  his  son 
bad  given  appellant  a  chattel  mortgage,  nor 
was  it  material  to  inquire  whether  he  knew 
or  ought  to  have  known  that  John  L.  Dorn- 
brook fraudulently  intended  to  hinder  and 
delay  Us  creditors  in  giving  the  chattel 
mortgage.  The  facts  tliat  respondent  re- 
ceived his  chattel  mortgage  to  secure  the 
payment  of  the  sum  of  $1,090  actually  due 
him  from  bis  son,  and  that  this  mortgage 
was  filed  with  the  town  clerk  of  the  town 
of  Springvale,  where  the  mortgagor  resided, 
and  where  the  property  was  actually  located 
at  the  time,  and  the  further  facts  that  ap- 
pellant omitted  to  file  its  mortgage  with  such 
town  derk,  and  bad  not  taken  possession  of 
the  chattels  under  it,  left  nothing  furthei) 
necessary  as  matters  of  tact  npon  which  to 
determine  the  rights  of  the  parties.  This 
situation  rendered  appellant's  mortgage  void 
as  against  respondent's  under  sections  2313 
and  2314,  Rev.  St.  1S98,  which  declare  that 
"no  mortgage  of  personal  property  shall  be 
valid  against  any  other  person  than  the  par- 
ties thereto  unless  the  possession  of  the 
mortgaged  property  be  delivered  to  and  re- 
tained by  the  mortgagee  or  unless  the  mort- 
gage or  a  copy  be  filed"  as  provided  in  the 
last  section.  It  is  not  asserted  that  the  con- 
ditions of  the  statutes  were  complied  with 
on  the  part  of  the  appellant,  and  its  claim 
to  any  Interest  In  this  property  under  the 
mortgage  was  therefore  without  any  founda- 
tion in  law.  The  court  properly  awarded 
Judjrment  that  resirandent  Is  the  owner  and 
rightfully  entitled  to  the  possession  of  the 
chattels  so  wrongfully  taken  and  detained  by 
appellant  The  Ryan  Drug  Co.  v.  Hvamb- 
sahl,  89  Wis.  61,  61  N.  W.  299;  Parroski  v. 
€k>ldberg,  80  Wis.  339.  60  N.  W.  191;  Btakes- 
lee  V.  Rossman,  43  Wis.  116;  Wagg-Ander- 
son  Woolen  Co.  v.  Dunn,  92  Wis.  409,  66  N. 
W.  354. 

As  appears  in  tbe  above  statement  of 
facts,  the  Jury  found  that  respondent,  when 
he  took  his  chattel  mortgage,  had  no  knowl- 
edge that  appellant  had  a  cliattel  mortgage 


upon  this  property,  nor  that  John  L. 
brook  Intended  to  hinder,  delay,  and  d( 
his  creditors,  and  tliat  he  did  not  o 
VTith  John  L.  Dornbrook  in  the  forec 
and  sale  of  the  property.  It  also  ai 
that  be  had  no  knowledge  of  the  mit 
ment  made  by  John  Ij.  Dornbrook  in  t 
der  of  March  28,  1900,  wherein  he  ga' 
residence  as  in  tbe  town  of  Metome 
stead  of  tbe  town  of  Springvale,  Ills 
residence.  In  view  of  this  state  of 
the  contention  of  appellant  that  respc 
was  guilty  of  collusion  and  frand,  whi 
suited  in  misleading  it  and  thereby  a 
it  to  file  its  chattel  mortgage  with  the 
clerk  of  the  town  of  Metomen  Instead 
town  of  Springvale,  the  actual  residei 
John  L.  Dornbrook,  is  without  found 
The  facts  thus  established  leave  no 
for  charging  respondent  with  fraud  in 
transactions,  and  upon  this  ground  e 
bility  can  be  asserted  against  him. 

Appellant  urged  some  exceptions  1 
court's  charge  to  the  Jury  as  prejndld 
ror.  In  view  of  the  undisputed  facts 
referred  to,  tbe  case  was  properiy  oi 
the  court  to  direct  a  verdict  in  respon 
favor,  and  therefore  any  error  In  cbi 
the  Jury  would  be  harmless,  but  since  n 
tlon  of  the  charge  appears  in  the  bill 
ceptlons,  we  could  not  review  any  exc 
taken  thereto  on  the  trial  were  tbe  a 
appeal  not  disposed  of  as  above  indlcii 

The  Judgment  of  the  circuit  court 
firmed. 


HALVORSEN  et  ux.  v.  HALVORSEN 

(Supreme  Court  of  Wlsconsia.    Dec  11, 

VENDOR    AND    PURCHASER— VENDOR'S 
TABLE    LIEN— CONSIDERATION— PAROL 
DElNCE  —  COMPIAINT  —  BNFORCBUBNT 
VENDOR'S  LIEN. 

1.  A  complaint  which  alleges  that  pli 
conveyed  their  farm  to  a  sou,  a  part  < 
property  to  be  bis  in  consideration  of  si 
rendered,  and  the  remainder  to  be  held  I 
in  trust  to  convey  to  such  persons  as  they 
direct;  that  thereafter  this  son  execnti 
trust  by  conveying  the  trust  property  to 
ond  son  on  the  second  son's  oral  agreem 
support  plaintiffs;  that  subsequently  the 
property  was  conveyed  to  a  third  son,  wl 
knowledge  of  the  facts,  the  consideration 
an  oral  agreement  to  support  plaintiffs,  a 
payment  to  the  second  son  of  $700;  tt 
tbe  death  of  the  third  son,  his  sorvivini 
neglected  to  carry  out  the  agreement  fo 
port;  and  which  prays  that  the  amount 
sary  to  support  plaintiffs  during  their  In 
adjudged  a  lien  on  the  trust  property — dc 
seek  to  enforce  a  parol  trust  in  lands,  an 
under  Rev.  St.  1898,  S  2302,  because  not  i 
ed  by  deed  in  writing,  but  is  a  suit  to  t 
the  equitable  right  to  a  lien  on  the  land  1 
unpaid  purchase  price  thereof. 

2.  The  complaint  merely  shows  the  a 
or  attempted  creation  of  a  trust  in  the  c 
ance  of  plaintiffs  to  their  first  son,  whici 
was  executed  when  he  conveyed  the  trusi 
erty  to  plaintiff's  second  son. 

3.  A  grantor  of  real  estate  may  show  b] 
the  consideration  for  tbe  conveyance,  and 

f  t.  S«a  Evidence,  vol.  M,  Cent.  Dig.  I  Ul 
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liah  a  legal  obligation  on  the  grantee's  part  to 
pay  the  same. 

4.  A  grantor  of  real  estate  has  an  equitable 
right  to  hare  the  nnpaid  purchase  price  thereof 
made  a  lien  thereon,  and  to  have  the  nse  of  eq- 
ni^  to  enforce  the  same. 

5.  Tlie  eqaitable  right  of  a  rendor  of  real  es- 
tate to  a  vendor's  lien  for  the  unpaid  purchase 
price  is  not  an  interest  in  land,  bat  ia  merely  a 
right  to  ask  equity  to  enable  mm  to  acquire  as 
interest  in  land. 

Appeal  from  Clrcoit  Court,  Crawford  Coun- 
ty;  George  Clementson,  Judge. 

Action  by  Erik  Halvorsen  and  wife  against 
Lorlne  HalTorsen  and  another.  From  an  or- 
der overmllsg  the  demtirrer  to  the  com- 
plaint, defendants  appeal.    Affirmed. 

Action  to  acquire  and  enforce  a  lien  on 
realty.  The  facts  set  forth  for  a  cause  of  ac- 
tion are  these:  In  1885  plaintiffs,  who  were 
husband  and  wife,  being  possessed  of  a  farm 
of  200  acres  particularly  described,  and  Its 
belonging*,  the  accumulations  of  a  life  ot 
Industry,  and  being  too  old  and  Infirm  to 
longer  work  such  farm  as  they  customarily 
had,  made  a  conveyance  thereof  to  their  son 
Gilbert,  one-half  of  the  property  to  be  his  In 
consideration  of  services  rendered,  and  one- 
half  of  the  homestead  land  and  one-half  of 
the  personal  property  to  be  held  by  blm  In 
trost  to  convey  the  same  to  such  person  as 
they  might  thereafter  direct,  for  their  sup- 
port and  maintenance  In  their  old  age.  July 
8, 1889,  Gilbert  executed  the  trust  by  convey- 
ing the  tmst  property  to  his  brother  Edward, 
the  sole  conslderatiOD  being  that  the  latter 
should  support  and  maintain  plaintiffs  on  the 
farm  and  In  the  bouse  thereon  during  the  rest 
of  their  lives.  Edward  took  possession  of 
the  property  so  conveyed,  and  carried  out  his 
agreement  in  respect  to  the  maintenance  of 
the  old  people,  till  September  21,  1900.  On 
that  day,  pursuant  to  an  agreement  between 
himself,  the  plaintiffs  and  bis  brother  George, 
and  the  wife  of  the  latter,  the  defendant 
Lorlne,  to  the  effect  that  George  should  take 
the  property  conveyed' to  Edward  as  afore- 
said and  assume  all  his  obligations  in  regard 
to  the  maintenance  of  the  plaintiffs,  a  con- 
veyance was  so  made  to  George,  taking  title 
not  only  to  all  the  property  conveyed  to  Ed- 
ward as  aforesaid,  but  also  to  all  his  addi- 
tions made  by  the  latter  thereto,  and  the 
growing  crops  on  the  farm,  rendering  no  con- 
sideration therefor  In  addition  to  assuming 
the  obligation  to  maintain  the  plaintiffs  as 
aforesaid,  except  the  sum  of  $700,  which  was 
raised  by  mortgage  upon  the  proi>erty  and 
paid  to  Edward  on  account  of  such  growing 
crops  and  additions.  George  and  his  wife 
faithfully  carried  out  their  contract  in  regard 
to  plaintiffs  till  George  died,  in  September, 
1901.  He  left  surviving  him  his  said  wife 
and  a  minor  daughter,  the  defendant  Laura. 
Shortly  after  his  death  his  widow  compelled 
the  plaintiffs  to  leave  the  old  home,  since 
which  time  she  has  prevented  them  from  re- 
turning thereto  and  has  wholly  neglected  and 
refused  to  carry  out  tba  aforesaid  contract 


The  $700  mortgage  against  the  property  Is 
wholly  unpaid.  The  prayer  for  relief  is  that 
the  amount  necessary  to  support  plaintiffs 
during  the  remainder  of  their  days  be  ascer^ 
talned  and  adjudged  to  be  a  lien  upon  the 
land  involved  prior  to  any  claim  of  the  de- 
fendants, and  that  such  lien  be  enforced  by 
a  sale  of  the  property,  the  proceeds  of  the 
sale,  so  far  as  necessary,  to  discharge  such 
lien  and  the  costs  of  the  litigation,  to  be  de- 
voted- thereto,  and  the  money  belonging  to 
plaintiffs  to  be  paid  to  them  or  devoted  to 
their  support  and  maintenance  under  the  di- 
rection of  the  court.  Defendants  demurred 
to  the  complaint  for  insufficiency.  The  de- 
murrer was  overruled  and  defendants  ap- 
pealed. 

Skaar  &  Bosshard,  for  appellants.  O.  B. 
Thomas,  for  respondents. 

MARSHALIi,  J.  (after  stating  the  facts). 
This  is  not  a  suit  to  enforce  a  parol  trust  in 
lands,  as  appellants'  counsel  seem  to  sup- 
pose; hence  the  argument  that  the  agree- 
ment under  which  Gilbert  took  title  to  the 
property  In  question,  or  the  agreement  un- 
der which  George  took  and  held  the  same  at 
the  time  of  his  death,  is  void  under  section 
2302,  Rev.  St  1898,  does  not  need  attention. 
Neither  is  it  an  action  for  a  forfeiture  of  the 
title  to  realty  for  breach  of  condition  subse- 
quent under  the  rule  which  controlled  In 
Glocke  T.  Glocke,  113  Wis.  303,  89  N.  W.  118, 
57  L.  R.  A.  458,  which  rule  counsel  on  both 
sides  seem  to  think  must  be  considered. 
Therefore  we  need  not  spend  time  discussing 
the  question  of  whether  the  complaint  states 
a  cause  of  action  thereunder.  It  is  an  action 
In  equity  to  enforce  the  equitable  right  to  a 
lien  upon  the  land  In  controversy  for  the  un- 
paid purchase  price  thereof.    That  la  plain. 

The  only  trust,  strictly  speaking,  that  plain 
tiffs  show  was  created  or  attempted  to  be 
created,  was  involved  in  the  conveyance  of 
the  property  by  plaintiffs  to  their  son  Gil- 
bert That  was  fully  executed  when  he  con- 
veyed the  property  to  his  brother  Edward. 
That  took  the  matter  out  of  the  statutes  of 
frauds,  as  they  deal  only  with  executory  con- 
tracts. When  the  latt»  conveyance  was 
made,  and  when  the  conveyance  was  made 
by  Edward  to  his  brother  George,  the  consid- 
eration agreed  upon  was  no  different  In  legal 
effect  than  it  would  have  been  had  the  agree- 
ment been  to  pay  for  the  land  In  money  at 
some  future  time.  The  only  element  of  trust 
in  the  transaction  was  the  fact  that  plaintiffs 
trusted  their  chlidr^i  to  pay  for  the  property 
according  to  contract,— the  element  of  trust 
that  is  Involved  In  any  ordinary  transaction 
where  one  sells  property  to  another,  trusting 
him,  without  security  to  pay  therefor  at  a 
future  time. 

From  the  preceding  it  will  be  seen  that  we 
must  answer  these  questions:  First,  may  a 
person  prove  by  parol  the  consideration  for 
a  conveyance  of  realty  and  establish  a  legal 
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obllgatloii  to  pay  the  same?  Second,  has  a 
vendor  of  realty  an  equitable  right  to  have 
the  unpaid  consideration  therefor,  by  the  ac- 
tion of  a  court  of  equity,  made  a  lien  there- 
on, and  to  have  the  use  of  Its  Jurisdiction  to 
enforce  the  same  as  Justice  may  require? 
Both  of  such  propositions  need  hardly  more 
than  be  stated  as  a  basis  for  the  decision  of 
the  ultimate  question  here  presented.  Both 
are  ruled  in  respondents'  favor  by  numerous 
decisions  of  this  court,  and  by  elementary 
principles. 

The  true  consideration  for  a  conveyance  of 
land  can  always  be  inquired  into  by  parol. 
For  examples:  A  deed  absolute  In  form  may 
be  shown  to  have  been  given  in  fact  to  secure 
the  payment  of  a  debt  and  to  be  a  mortgage 
(Mccormick  v.  Herndon,  86  Wis.  449,  56  N. 
W.  1097).  Any  agreement  made  prior  to  or 
contemporaneous  with  the  conveyance  of 
land  and  in  respect  thereto,  not  involving  the 
ordinary  covenants  of  title,  may  be  shown  by 
parol.  Hahn  v.  Doolittle,  18  Wis.  196,  86 
Am.  Dec.  757;  Green  v.  Batson,  71  Wis.  54, 
36  N.  W.  849.  5  Am.  St  Rep.  194.  Where 
land  1b  conveyed,  the  deed  containing  lan- 
guage to  the  effect  that  the  property  is  free 
and  clear  of  all  Incumbrances  except  a  cer- 
tain mortgage  Indebtedness,  specifying  the 
amount  thereof,  no  mention  being  made  in 
the  instrument  or  any  other  writing  that  the 
vendee  agreed'  to  pay  oB  such  Indebtedness 
as  part  of  the  purchase  price  of  the  property, 
such  an  agreement  may  be  shown  by  parol 
and  enforced  by  the  person  for  whose  benefit 
It  was  made.  Perkins  v.  McAuliffe,  105  Wis. 
582,  687,  81  N.  W.  Oio.  In  the  latter  case 
many  adjudications  are  referred  to,  holding 
that  the  consideration  of  a  conveyance  of 
land  may  be  established  by  parol  and  the 
rights  of  the  parties  protected  accordingly, 
when  the  verbal  agreement  will  not  be  incon- 
sistent with  the  consideration  expressed  in 
the  deed,  though  such  expressed  consideration 
and  the  verbal  agreement  may  differ. 

On  the  second  question  this  court  has  spok- 
en In  the  affirmative  in  many  instances. 
Tobey  v.  McAllister,  9  Wis.  463;  Wickman 
V.  Robinson,  14  Wis.  493,  80  Am.  Dec.  789; 
Crowe  V.  Colbeth,  63  Wis.  6i3,  24  N.  W.  478; 
Berger  v.  Berger,  104  Wis.  282,  80  N.  W.  586, 
76  Am.  St  Rep.  877.  In  Crowe  v.  Colbeth 
both  of  our  propositions  were  involved.  It 
was  held  that  though  a  deed  acknowledge 
full  payment.  It  is  competent  for  the  vendor 
to  show  by  parol  that  payment  was  only  par- 
tial, that  there  was  an  agreement  to  make  a 
further  payment  In  the  future,  and  to  en- 
force such  agreement  by  means  of  equity  Ju- 
risdiction to  acquire  a  lien  upon  the  property 
and  foreclose  the  same. 

The  idea  advanced  by  counsel,  that  the 
effect  of  this  suit,  if  maintainable,  is  to  rec- 
ognize the  creation  by  plaintiffs  and  their 
sons  Edward  and  George  of  an  interest  in 
land  In  plaintiffs*  favor,  or  a  reservation  of 
such  an  interest,  by  parol,  was  fully  met  In 
Berger  t.  Berg».    The  equitable  right  to  a 


vendor's  lien  Is  not  an  interest  in  land 
It  Is  a  right  merely  to  demand  the 
equity  Jurisdiction  to  enable  the  vei 
acquire  an  interest  There  is  no  inte 
the  land  in  such  a  case,  possessed  by  t: 
dor,  in  advance  of  the  judgment  of  tb 
creating  it.  Thus,  the  court  creates  tl 
so  to  speak,  not  the  parties  to  the  conv 
of  the  land.  The  rule  was  thus  sti 
Berger  v.  Berger: 

"The  conveyance  of  land  by  deed 
the  entire  title,  legal  and  equitable, 
vendee,  subject  to  the  vendor's  eq 
right  to  resort  to  it  to  collect  nnpa: 
chase  money,  saving,  however,  the  rl; 
innocent  third  persons.  Except  as  otl 
provided  by  statute,  and  saving  the  rl 
Innocent  interveners  for  value,  the 
may  demand  the  exercise  of  the  powi 
cotirt  of  equity  to  lay  hold  of  the  pi 
and  subject  it  to  the  payment  of  tl 
chase-money  claim." 

There  Is  no  other  question,  sngges 
counsel  for  either  party,  that  need  b 
tioned.  The  complaint  states  a  good 
of  action  In  equity  to  obtain  a  vendo 
upon  the  land  Involved;  hence  the  de 
was  properly  overruled. 

The  order  Is  affirmed. 


YOUNG  V.  MURPHY  et  al, 

(Supreme  Court  of  Wisconsin.    Dec  11 

ATTORNEY   AND    CLIENT— PDHCHASB  C 
BNT'S  PROPERTY— GOOD  FAITH- 
BURDEN  OF  PROOF. 

1.  On  the  purchase  by  an  attorney  of 
ent's  property,  about  which  his  advice  is 
the  attorney  must  prove  the  utmost  koo 
and  that  the  client  was  not  overreachc 
acted  on  the  fullest  information  and  ad 
the  transnotion  will  be  set  aside. 

2.  Plaintiff  was  an  illiterate  man  and 
ant  a  practicing  lawyer.  Defendant  8ol( 
tiff  land,  taking  a  mortgage  thereon,  w 
afterwards  assigned  to  a  third  party.  Si 
months  after  bis  purdbese  plaintiff  cc 
with  defendant  in  his  professional  capi 
to  a  note  held  by  another  against  him.  1 
ant  represented  to  plaintiff  that  the  otl 
about  to  sue  thereon,  and  indnced  plai 
transfer  the  land  to  defendant's  wife,  t 
keep  it  free  from  judgment  liens,  assur 
that  it  would  be  held  subject  to  plain  til 
trol,  and  redeeded  when  desired.  No  e 
ation  was  paid  for  the  transfer.  The  d( 
not  delirered  to  the  wife,  and  plaintiff  r< 
in  possession  and  paid  taxes.  On  refusi 
deed,  plaintiff  sued  to  cancel  the  com 
and  also  a  mortgage  which  bad  in  th( 
time  been  execnted  to  another  defendai 
had  full  knowledge  of  plaintiff's  equities 
that  the  deed  and  mortgage  would  be  se 

Appeal  froin  Circuit  Court  Rlchlan< 
ty;  George  Clemen tson.  Judge. 

Action  by  John  Young  against  1 
Murphy  and  others.  From  a  judgmi 
plaintiff,  defendants  appeal.    Afflrmei 

This  is  an  action  In  equity  to  ct 
deed  and   subsequent  mortgage  on 
real  estate.    The  action  was  originall 
menced  against  Michael  Murphy  am 
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Murphy,  his  wife,  alone,  but  by  an  amended 
summons  and  complaint  A.  M.  Lee  and  Em- 
ma H.  Marah,  the  brother-in-law  and  niece, 
respectively,  of  the  defendant  Michael  Mur- 
phy, were  brought  Into  the  action  as  defend- 
ants, and,  Lee  having  died  during  the  pend- 
ency of  the  action,  the  same  was  revived  by 
bringing  In  Kate  Lee,  his  widow,  and  ad- 
ministratrix of  the  estate,  as  a  party.  By 
tlie  findings  of  the  court  it  appears,  in  sub- 
stance, that  the  plaintiff  is  an  uneducated 
man.  who  can  neither  read  nor  write,  and 
that  the  defendant  Michael  Murphy  is  a  prac- 
ticing lawyer;  that  on  October  13,  1898,  the 
defendant  Michael  Murphy  sold  and  con- 
veyed to  the  plaintiff  an  80-acre  tract  of  land 
in  Richland  county  for  $1,000,  of  which  pur- 
chase price  $500  was  paid  by  the  transfer 
to  the  defendant  of  80  acres  of  land  in  Ju- 
neau county,  and  the  remaining  $600  was 
secured  by  the  plaintiff's  notes  and  a  mort- 
gage upon  the  land  sold;  that  on  tbe  24th 
of  October,  1898,  Michael  Murphy  assigned 
the  $500  mortgage  to  said  A.  H.  Lee,  and 
that  Murphy  was  at  that  time  the  agent  of 
Lee  In  loaning  and  collecting  money,  and  re- 
mained such  until  Lee's  death  at  some  time 
In  1902;  that  plaintiff  paid  In  various  ways 
$150.60  of  said  notes  and  mortgage  prior  to 
October  1,  1901;  that  Lee  commenced  fore- 
closure of  said  mortgage  December  18,  1901, 
Hnrphy  acting  as  bis  attorney,  and  continu- 
ing to  act  as  such  in  said  action  after  the 
death  of  Lee,  and  after  the  revival  thereof 
in  the  name  of  Kate  Lee  as  administratrix; 
that  In  May,  1899,  tbe  i^aintiff '  consulted 
with  tbe  defendant  Michael  Murphy  as  an 
attorney,  concerning  a  note  held  by  one 
James,  of  Richland  Center,  which  tbe  plain- 
tiff had  signed  as  security,  and  said  Murphy 
then  represented  to  the  plaintiff  that  James 
was  about  to  commence  a  suit  on  said  note, 
and  that  be  (Murphy)  did  not  purpose  to  have 
any  Judgment  liens  upon  the  land  which  be 
had  sold  to  tbe  plaintiff,  and  advised  the 
plaintiff  to  make  a  deed  of  said  land  to  bis 
wife,  Nora  Murphy,  agreeing  that  he  would 
not  deliver  It.  but  would  simply  have  It  re- 
corded, and  bold  it  subject  to  tbe  control  of 
tbe  plaintiff,  and  obtain  a  quitclaim  deed 
from  said  Nora  Murphy  to  the  plaintiff  when- 
ever it  was  demanded;  that  the  plaintiff 
was  unable  to  pay  the  said  James  note,  and, 
believing  and  relying  on  Murphy's  represen- 
tation, he  executed  a  deed  of  said  land  to 
Nora  Murpby,  and  left  the  same  In  the  pos- 
session of  Michael  Murphy;  that  Nora  Mur- 
phy was  not  present  at  tbe  time  of  the  mak- 
ing of  said  deed,  and  knew  nothing  about  it, 
and  paid  nothing  for  said  deed,  and  that 
Michael  Murphy  paid  nothing  for  said  deed, 
and  that  the  same  was  never  delivered  to 
Nora  Murphy,  and  no  consideration  was  paid 
by  any  one  therefor;  that  none  of  the  notes 
secured  by  said  $500  mortgage  were  ever 
returned  to  the  plaintiff;  that  plaintiff  has 
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continuously  occupied  said  land  and  paid  the 
taxes  thereon  since  be  purchased  tbe  same  in 
October,  1898,  and  that  tbe  same  was  and 
still  is  of  the  value  of  $1,000;  that  plain- 
tiff has  demanded  a  reconveyance  of  said 
land,  and  that  the  defendant  Nora  Murphy 
refuses  to  convey  tbe  same;  that  on  the  4th 
day  of  February,  1901,  the  defendant  Mi- 
chael Murphy  gave  his  note  to  the  defendant 
Emma  H.  Marsh  for  $366,  and  thereafter 
said  defendant  Michael  Murphy  and  Nora 
Murphy,  his  wife,  executed  a  mortgage  upon 
said  80  acres  of  land  to  secure  said  note,  but 
that  the  said  Bmma  H.  Marsh  had  full 
knowledge  of  the  equities  of  tbe  plaintiff  in 
the  said  land  when  said  mortgage  was  giv- 
en, and  is  not  a  bona  fide  mortgagee  in  good 
faith  thereof.  On  these  findings  the  court 
concluded  that  the  said  deed  from  the  plain- 
tiff to  Nora  Murphy  and  the  mortgage  to 
Emma  E.  Marsh  should  be  canceled  and  set 
aside,  and  from  judgment  in  accordance 
with  these  conclusions  tbe  defendants  Mi- 
chael and  Nora  Murpby  and  Bmma  H.  Manib 
appeal. 

Michael  Murpby,  for  appellants.  W.  S- 
McGorkle,  for  respondent 

WINSLOW,  J.  (after  stating  tbe  facts). 
While  the  defendant  Michael  Murphy  denied 
that  he  was  acting  as  attorney  for  tbe  plain- 
tiff when  he  received  the  deed  of  tbe  land  in 
dispute,  and  also  claimed  that  there  was  a 
sufficient  consideration  for  the  transfer,  we 
find  that  there  was  ample  evidence  in  the 
record  to  sustain  the  findings  of  the  trial 
court  Whatever  might  be  the  proper  view 
of  the  transaction  had  It  occurred  between 
parties  dealing  at  arm's  length,  where  no  re- 
lations of  trust  or  confidence  exist  the  law 
is  well  settled  that  no  such  transaction  as 
the  one  found  by  the  court  can  be  sustained 
where  it  takes  place  between  an  attorney 
and  his  client.  Attorneys  are  ministers  of 
Justice  as  well  as  courts,  and  Justice  will  not 
be  contented  with  half-hearted  service  on 
the  part  of  her  ministers,  nor  will  she  tol- 
erate a  bargain  counter  within  her  temple. 
If  an  attorney  purchase  his  client's  property, 
concerning  which  his  advice  is  sought  tbe 
transaction  is  always  viewed  with  suspicion, 
and  the  attorney  assumes  the  heavy  burden 
of  proving  not  only  th<(t  there  was  no  over- 
reaching of  the  client,  but  that  the  client 
acted  upon  the  fullest  information  and  ad- 
vice as  to  his  rights.  In  other  words,  the 
attorney  must  prove  uberrima  fides,  or  tbe 
transaction  will  be  set  aside  by  a  court  of 
equity.  These  principles  are  so  well  estab- 
lished as  to  need  no  citation  of  authorities, 
and  to  tbe  credit  of  tbe  profession,  be  It 
said,  it  is  rarely  necessary  to  Invoke  them. 
Upon  the  facts  found  the  trial  court  pursued 
the  only  course  open  to  a  cotirt  of  equity. 

Judgment  afllrmed. 
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TAYLOR  T.  SBIIj. 

(Supreme  Court  ot  Wisconsin.    Dec.  11,  1903.) 

NBGLIGBNCE— FURNISHINQ  FIREARMS  TO  MI- 
NORS —  UABILITT  OF  PARENT  —  STATUTHfr- 
CONSTRUCnON  —  TRIAL  —  INSTBCCTIONS  — 
REQUB8T-NSCBS8ITT. 

1.  Defendant  pnrcbased  a  22-caIiber  rifle  for 
the  use  of  hia  17  year  old  son,  who  was  so  crip- 

gled  that  walking  was  difficalt.  Such  son  and 
is  7  year  old  brother  were  accustomed  to  hunt 
with  the  rifle,  and  when  on  such  excursions  the 
brother  carried  the  gun  to  and  from  the  woods; 
but  defendant  had  instructed  them  that  he 
should  not  be  allowed  to  do  so,  or  to  handle  the 
gnu  at  any  time  when  it  was  loaded,  and  he  had 
no  knowledge  that  mich  directions  had  ever  been 
disobeyed.  Beld,  that  such  facts  did  not  estab- 
lish defendant's  negligence,  as  a  matter  of  law, 
BO  as  to  render  him  liable  for  the  death  of  plain- 
tiff's son,  who  was  shot  by  the  rifle  while  ,in 
the  custody  of  defendant's  youngest  son. 

2.  The  furnishing  of  a  Steveus  22-caliber  rifle 
by  a  father  to  his  minor  son  was  not  an  offense, 
within  Rev.  St.  1898,  i  4397,  prohibiting  any 
person  from  giving  any  "pistol  or  revolver^'  to  a 
minor. 

8.  Where  there  was  evidence  that  a  22-caIiber 
Stevens  rifle  was  used  for  hunting  and  killing 
game,  and  was  capable  of  killing  a  human  be- 
ing, it  was  not  within  Rev.  St.  1898,  8  4397a, 
prohibiting  the  use  or  possession  of  any  toy 
pistol,  toy  revolver,  or  toy  fire-arm." 

4.  The  failure  of  the  court,  in  an  action  for 
negligence,  to  define  the  expression  "want  of 
ordinary  care,"  could  not  be  complained  of  on 
appeal,  where  no  request  for  such  instruction 
was  made. 

Appeal  from  Circuit  Court,  Sbetwygan 
County;   Michael  Kirwan,  Judge. 

Action  by  George  H.  Taylor,  administra- 
tor, etc.,  against  Peter  Sell.  From  a  judg- 
mont  In  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Action  for  damages  resultiiig  from  the 
deatb  of  plaintiff's  son  by  a  shot  from  a  gun 
claimed  to  bave  been  beld  and  discharged 
by  tbe  7  year  old  son  of  the  defendant  The 
evidence  tended  to  prove  that  tbe  defendant 
purchased  what  is  described  as  a  Stevens 
22-caliber  rifle,  shooting  a  powder  and  ball 
cartridge,  for  tbe  use  of  bis  son  Nicholas, 
about  17  years  old,  wbo  was  described  as 
severely  crippled  In  his  lower  limbs,  so  that 
walking  was  very  difficult;  that  Nicholas 
was  accustomed  to  hunt  wltb  this  rifle,  and 
on  frequent  occasions  was  accompanied  by 
his  little  brother,  Jesse,  who  on  sucb  occa- 
sions usually  carried  tbe  gun  for  bim  to  and 
from  tbe  woods;  that  Nicholas  was  Intelli- 
gent, skillful,  and  carefnl  In  the  use  of  tbe 
weapon;  that  the  defendant  knew  of  tbe 
custom  of  Jesse  to  accompany  Nicholas  and 
to  carry  tbe  gun,  bat  had  given  positive  ln> 
structions  that  be  never  be  allowed  to  bave 
It  In  his  hands  when  It  was  loaded,  and  that 
Nicholas  obeyed  such  instructions;  and  that. 
If  be  disobeyed  tbem  at  any  time,  as  to 
which  testimony  conflicted,  sucb  fact  bad 
never  come  to  the  defendant's  knowledge. 
On  April  6,  1902,  the  boys  went  bunting,  and 
were  joined  by  three  sons  of  the  plaintiff,  In- 
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eluding  Irving,  about  6  years  old;  a 
boys  going  to  a  stream  to  catch  i 
Nicholas  laid  the  gun  on  the  grov 
went  out  onto  a  board  across  the  stre 
a  net  None  of  tbe  older  boys  wen 
ing  tbe  two  smaller  ones  until  tbe  d 
of  tbe  gun  was  beard,  whereupon  p 
son  Irving  was  discovered  on  bis  b 
was  dead  when  they  reached  lilm, 
gunshot  wound  Just  below  tbe  eye. 
dence  is  In  conflict  as  to  whether 
was  in  the  hands  of  defendant's  M 
or  lying  on  tbe  ground.  Tbe  Jury, 
found  that  tbe  discharge  was  cause 
want  of  ordinary  care  In  handling 
that  tbe  deceased  boy  was  guilty  ol 
trlbutory  negligence.  The  Jury  furtb 
that  defendant  knew  of,  and  const 
Jesse's  carrying  the  gun  for  Nichi 
not  to  bis  carrying  or  handling  it 
was  loaded,  or  to  Its  use  and  disci 
him;  also  that  tbe  defendant  was  i 
no  want  of  ordinary  care  in  so  doini 
motion  to  set  aside  this  verdict  ai 
new  trial  bad  been  overruled,  Judgi 
tbe  defendant  was  entered,  from  w 
plaintiff  brings  this  appeal. 

M.  C.  Mead,  for  appellant  And: 
bertson  (Francis  Williams,  of  com 
respondent 

DODOE,  J.  (after  stating  tbe  fa 
Appellant's  principal  contention  is 
trial  court  ought  to  have  found  resi 
negligence  established  as  matter  of 
either  directed  the  Jury  to  find  hi 
gent,  or  set  aside  their  finding  to 
trary.  The  substance  of  the  facts  < 
by  the  evidence  Is  set  forth  in  our  si 
of  facts.  We  are  not  prepared  to  i 
no  reasonable  mind  could  reach  a  a 
of  ordinary  care  therefrom.'  It  cer 
not  unusual  among  farmers  that  bo 
are  intrusted  wltb  firearms.  Nor  la 
ous  negligence  to  intrust  the  carryii 
unloaded  gun  to  a  boy  of  6  or  7. 
than  this  the  conduct  of  respondent 
go,  at  least  according  to  evidence  w 
Jury  might  liave  believed.  We  therel 
not  bold  that  tbe  court  should  bai 
from  tbe  Jury  the  question  of  def 
negligence,  nor  that  it  should  have  e 
their  verdict  thereon. 

Counsel  further  urges,  however, 
spondent  was  guilty  of  negligence, 
because  bis  acts  were  prohibited  by 
(Statutes,  namely,  sections  4397,  439 
St.  1898.  The  first  of  these  providei 
as  material  to  tbe  discussion:  "An; 
or  other  person  who  shall  sell,  loan, 
any  pistol  or  revolver  to  any  minor 
punished,"  etc.  It  suffices  to  point 
the  gun  In  question  was  neither  a  p 
revolver,  and  therefore  not  within  tl 
Inal  statute,  entitled  to  strict  cons 
The  latter  section  denounces  punish 
use  or  possession  ot  "any  toy  pistol 
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volver,  or  toy  fire-arm."  We  find  no  proof 
tha.t  the  rifle  In  question  was  a  toy.  It  is 
described  as  a  22-caUber  Sterens  rifle.  It  is 
shown  to  bare  been  used  tor  hunting  and 
killlncr  game,  and  to  hare  been  capable  of 
killing  a  homan  being.  With  nothing  else  In 
the  way  of  proof,  we  cannot  think  It  estab- 
lished that  this  was  a  toy  firearm,  within  the 
strict  words  of  the  statute. 

2.  Error  is  assigned  because  of  omission  to 
give  to  the  Jury  any  deflnltlon  of  the  mean- 
ing, in  law,  of  the  expression  "want  of  w- 
dlnary  care,"  In  submitting  a  question  wheth- 
er defendant  was  guilty  thereof.  No  request, 
either  written  or  oral,  for  any  instruction  de- 
fining tills  expression,  was  made.  We  bare 
very  recently  reiterated  the  rule  that  an  ap- 
pellant waives  any  mere  omission  to  Instruct 
upon  any  subject  by  failure  to  present  re- 
quest for  such  instruction,  and  that  In  writ- 
ing, and  ordinarily  will  not  be  heard  to  as- 
sign error  for  such  omission.  Our  recent  re- 
view of  that  subject  has  been  so  complete 
that  we  need  not  go  over  it  again.  Hacker 
V.  Helney,  HI  Wis.  313,  87  N.  W.  249; 
Schroeder  v.  Railway,  117  Wis.  33,  41,  83  N. 
W.  887;  Barton  v.  Bruley  (Wis.)  86  N.  W. 
815;  Cupps  v.  State  (decided  Nov.  17,  1903) 
87  N.  W.  210.  Donbtless  there  are  instances 
where  this  court  has  yielded  the  exact  en- 
forcement of  this  rule  In  order  to  correct 
what  appeared  very  obviously  to  be  the  re- 
sult of  misapprehension  and  confusion  of  the 
Jury,  whether  to  the  promotion  of  orderly 
procedure  or  ot  justice,  In  the  long  run,  may 
be  qnestlonable.  Certainly  only  In  clear  and 
extreme  cases  can  that  be  warranted.  The 
present  record  presents  no  reason  to  donbt 
that  the  Jury  understood  the  expression 
"want  of  ordinary  care,"  and  answered  the 
question  Intelligently.  Appellant  cannot  now 
be  heard  to  assign  error  upon  the  failure  of 
the  trial  court  to  do  what  be  did  not  request 
be  done. 

Certain  alleged  errors  in  the  instructions 
upon  proximate  cause  and  damages  need  not 
be  considered,  for  the  Jury  never  reached  ei- 
ther of  those  subjects. 

We  find  no  assignment  of  errw  which  can 
be  sustained.    Judgment  affirmed. 


FRANZINl  V.  LATLAND  et  sL 

(Supreme  Court  of  Wisconsin.    Dec.  11,  1908.) 

STATES  —  BOUNDARIES  —  MISSISSIPPI  RIVBR— 
MAIN  CHANNEOi  —  ACQI7IBSCENCE— RIPARIAN 
RIOHTS-NAVIGABLB  WATERS— UNSURVBYKD 
ISLANDS— TTTLBJ-SURVBTB. 

1.  The  boundary  line  between  this  state  and 
the  state  of  Minnesota,  where  the  Mississippi 
river  divides  them,  is  the  center  line  of  the 
main  diannel  of  said  river. 

2.  The  main  channel  of  the  lUsslsHippl  river 
means  the  principal  navigable  and  navigated 
channel,  the  one  customarily  followed  in  steam- 
boat navigation. 

3.  Such  boundary  line  may  be  very  near  the 
Wisconsin  shore  at  some  points,  and  very  near 
the  Minnesota  shore  at  others,  according  to  the 
location  of  the  main  navigable  and  navigated 


channel.  It  is  a  changing  line,  subject  to  prop- 
erty rights,  as  the  pathway  of  navigation  chan- 
ges, according  to  the  purpose  designed  in  lo- 
cating it  at  the  center  of  the  mein  channel, 
that  being  to  preserve  for  all  time,  within  the 
boundaries  of  this  state,  one  half  of  the  navi- 
gable pathvray  ot  the  liver  wherever  located. 

4.  The  term  "Mississippi  River"  used  In  the 
enabling  act  (Act  Cking.  Aug.  6.  1846,  c.  88.  9 
Stat.  56)  descriptive  of  the  boundary  between 
this  state  and  the  state  of  Minnesota,  applies 
to  the  broad  expanse  of  water  flowing  in  a 
generally  southerly  direction,  known  at  the 
date  of  such  act  as  such  river,  not  any  bayou 
upon  either  side  thereof. 

6.  No  such  bayou,  though  navigable  when  the 
state  was  admitted  into  the  Union  and  then 
furnished  and  now  furnishes  the  most  feasible 
navigable  channel  for  boats  between  the  entry 
thereto  and  outlet  thereof,  can  properly  be  re- 
ferred to  as  the  Mississippi  River,  the  main 
channel  of  which  is  traversed  by  the  boundary 
line  between  the  states. 

6.  Long  acquiescence  by  sovereignties  in  a 
given  situation  as  regards  the  boundary  line 
between  them,  is  very  strong  evidence  of  the 
right  of  the  matter,  is  conclusive  between  pri- 
vate parties,  and  may  be  of  such  length  ot 
duration  as  to  be  likewise  conclusive  between 
sovereignties. 

7.  A  riparian  proprietor  upon  a  navigable 
stream  in  this  state  has  absolute  title  to  the 
land  to  the  line  of  ordinary  high  water  mark 
by  virtue  of  the  chain  ot  title  reaching  back 
to  the  sovereign  proprietor;  but,  as  incident 
thereto,  subject  to  wnat  Is  said  in  the  next 
paragraph,  he  owns  to  the  center  of  the  stream 
by  the  grace  of  the  state,  subservient,  however, 
to  public  rights,  substantially  the  same  as 
those  incident  to  navigable  waters  at  the  com- 
mon law;  an^  the  size  of  the  river  does  not  in 
any  event  affect  this  rule. 

8.  Where  a  river  separates  this  state  and  an- 
other, the  title  by  grace  of  the  former,  to  land 
owned  by  a  riparian  proprietor  upon  its  side 
of  the  stream,  goes  to  Its  boundary  line,  re- 
gardless of  whether  that  Is  nearer  to  or  further 
from  the  shore  than  the  fllum  aqns  of  the 
stream. 

8.  TJnsurveyed  Islands  In  navigable  rivers  In 
this  state  are  presumed  to  be  appurtenant  to 
the  surveyed  land  near  by,  within  the  limits  of 
which  they  fall  as  regards  riparian  rights,  and, 
nothing  appearing  to  the  contrary,  such  an  un- 
snrveyed  Island  is  presumed  to  pass  with  a 
conveyance  of  the  surveyed  land  to  which  It 
la  so  appurtenant. 

10.  In  case  of  a  mistake  in  making  the  pub- 
lic land  surveys,  by  omitting  to  survey  any  Is- 
land In  a  river,  such  mistake  can  be  taken  ad- 
vantage of  only  by  the  government,  by  prefer 
proceedings  to  be  relieved  therefrom  upon  the 
same  ground  that  any  other  proprietor  might 
be  relieved  under  the  same  circumstances.  Un- 
til It  acts  in  the  matter  the  Island  will  be  deem- 
ed to  be  governed  by  the  rule  above  stated. 
(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty; J.  J.  Fruit,  Judge. 

Action  by  John  Franzinl  against  James 
Layland  and  others.  Judgment  for  plalntlfT, 
and  defendants  appeal.    AflSrmed. 

Action  for  damages  to  real  estate  caused 
by  cutting  and  removing  therefrom  small 
timber.  It  was  commenced  in  Justice  court, 
and  on  a  plea  that  the  title  to  real  estate 
would  come  in  question  was  duly  removed 
to  the  circuit  court  Plalntlirs  title  to  the 
land  involved  was  pat  in  issue,  and  was  the 
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only  matter  of  consequence  controverted  up- 
on the  trial.  The  evidence  In  respect  thereto 
was  to  the  following  effect: 

The  land  conslBtB  of  an  Island  in  the  Mis- 
sissippi river  not  Included  In  the  public  land 
surveys  of  the  United  States.  The  area  there- 
of, excluding  a  bay  that  Indents  It  from  the 
southeast,  Is  about  40  acres.  It  Is  within 
what  would  be,  if  they  were  run  out,  the 
boundary  lines  of  section  20,  town  13,  range 
7  west.  Such  lines  on  the  east,  west  and 
south,  and  part  on  the  north,  were  never  run, 
because  tlie  territory  was  covered  by  water 
and  included  within  the  banks  of  the  Mis- 
sissippi river.  The  only  land  in  section  20, 
of  sufficient  importance  to  be  taken  note  of 
by  the  public  surveyor  and  reported  to  the 
United  States  Land  Office,  as  he  viewed  the 
matter,  is  in  the  northeast  part  thereof,  be- 
ing the  southerly  part  of  an  island  and  con- 
taining 51  acres  and  a  fraction.  It  was  des- 
ignated and  is  known  as  "Lot  1"  in  said  sec- 
tion 20.  The  survey  was  made  in  the  latter 
part  of  1846  and  reported  to  the  United 
States  Land  Office  in  the  early  part  of  1847. 
The  report  tliereof,  and  the  official  plat  of 
the  land  according  thereto,  are  to  the  effect 
that  the  territory  west  of  lot  1  and  east  of 
the  Minnesota  shore  was  in  1816  covered  by 
the  water  of  the  Mississippi  river  proper. 
The  land  in  que.stion,  called  "Island  No.  4," 
lies  west  of  lot  1  and  is  separated  therefrom 
by  shallow  water,  the  distance  between  the 
two  bodies  of  land  being,  on  the  average, 
about  100  feet  Such  territory  Is  called 
"Sand  Slough."  In  a  low  stage  of  water  it 
Is  entirely  closed  at  the  northerly  end  by  a 
sandbar.  In  an  ordinary  stage  of  water  It 
is  not  navigable  except  by  small  boats.  It 
Is  not  a  steamboat  channel.  While  the  pub- 
lic surveyor  did  not  mention  lot  No.  4,  the 
evidence  is  unmistakable  that  it,  in  part  at 
least,  existed  at  the  date  of  his  survey.  As 
early  as  1877  largfe  trees  were  standing  on 
the  westerly  side  thereof,  and  also  stumps 
of  trees  14  inches  in  diameter.  In  1846  and 
long  prior  thereto,  about  six  miles  above  the 
land  in  question,  a  part  of  the  water  of  the 
Mississippi  river  flowed  from  the  main  body 
thereof  in  a  narrow  but  navigable  channel, 
customarily  used  by  steamboats,  to  the  east 
of  the  main  river,  the  greatest  distance  at 
any  point  east  being  about  two  miles,  and 
connecting  with  the  main  river  at  the  south- 
erly point  of  lot  1  aforesaid.  This  channel 
was  known  at  the  time  the  public  survey 
was  made  as  "Goon  Slough."  It  was,  on  the 
average,  not  more  than  one-flftb  of  the  width 
of  what  was  recognized  as  the  Mississippi 
river.  The  river,  so  called  and  platted,  was 
navigable,  but  Coon  Slough  formed  a  cut-off, 
and,  as  before  indicated,  was  customarily 
used  by  steamboats.  Such  was  substantially 
the  condition  of  things  when  the  state  of 
Wisconsin  was  admitted  Into  the  Union.  All 
the  territory  between  Coon  Slough  and  the 
main  river— the  area  thereof  being  equal  to 
many  sections  of  land— was  then  considered 


as  east  of  the  Mississippi  river  and  in 
within  the  new  state  of  Wisconsin.  S 
years  ago,  near  the  head  of  Coon  Slou{ 
general  government  built  a  dam  in  the 
river  so  as  to  turn  more  water  into 
Slough.  That  has  considerably  cbang 
relative  amount  of  water  flowing  In  tl 
channels.  However,  Coon  Slongh  i 
northerly  line  of  lot  1  aforesaid,  r« 
very  narrow  as  compared  with  the  d! 
from  the  westerly  side  of  the  land  : 
pute  to  the  Minnesota  shore.  Such  dJ 
is  about  900  feet.  It  still  has  the  a 
ance  of  being  the  main  Mississippi 
Lot  1  aforesaid,  being  low  land  and  s 
to  overflow,  was,  in  1850,  held  by  proi 
thority  to  be  swamp  land  and  to  bel 
the  state  of  Wisconsin  as  land  wltl 
territory  under  the  swamp  land  act 
certifled  accordingly.  March  27,  li 
was  conveyed  by  the  state  of  Wiscoi 
the  respondent  in  this  action.  No  clai 
ever  made  to  the  land  In  controversy, 
by  the  general  government  or  by  the  s 
Wisconsin,  Independently  of  lot  1.  So 
er  respondent  received  his  patent  h 
possession  of  Island  No.  4  as  included 
In,  and  was  in  the  actual  possession  1 
when  the  acts  complained  of  occurred, 
since  Wisconsin  was  admitted  into  the 
the  territory  between  Coon  Slough  a; 
Mississippi  river,  so  called,  has  been  < 
ered  by  all  public  authorities  as  witt 
state  of  Wisconsin.  It  has  exercised  i 
mental  control  over  the  same  for  the  p 
of  taxation  and  all  other  purposes;  tb 
channel  of  the  river  being  recognized 
state  of  Minnesota  as  the  boundary 
between  the  two  states. 

Upon  such  evidence,  and  undlsput< 
dence  In  respect  to  defendant's  havl: 
small  timber  from  Island  No.  4  ai 
measure  of  respondent's  damages  In  c 
was  entitled  to  recover,  the  court  dlr« 
verdict  in  his  favor.  Judgment  was  i 
ed  accordingly,  exceptions  being  sa' 
rulings  of  the  court  sufficient  to  presei 
review  the  questions  discussed  In  th< 
Ion. 

SUbaugh  &  Bennett,  for  appellant 
W.  Graves  and  Ray  B.  Graves,  for  re 
ent 

MARSHALL,  J.  (after  stating  the 
Counsel  for  appellant  argue  that  at  1 
Is  a  Jury  question,  on  the  evidence, 
whether  Coon  Slough  is  not  the  boi 
water  between  the  states  of  Wiscons 
Minnesota,  which,  if  solved  In  appellai 
vor,  would  leave  the  entire  territorj 
of  the  slough  within  the  latter  state.  ] 
port  of  that  It  Is  urged  that  the  cei 
the  navigable  channel  of  the  river 
true  boundary  line;  and  that  the  evld( 
to  the  effect  that  Coon  Slough  was, 
Wisconsin  was  admitted  Into  the  Unlc 
ever  since  has  been,  customarily  u! 
th«  steamboat  channel.    The  evldeno 


Digitized  by 


Google 


wis.) 


FBAWZINI  V.  tiAYliAND. 


601 


wbole  leaves  little  doubt,  If  any,  that  the 
■west  channel  of  the  river— the  part  known 
as  the  Mississippi  river  in  1846  and  as  far 
hack  as  we  ttave  any  history  of  the  matter, 
and  ever  since  that  date— Is  what  the  law- 
making power  had  In  mind  when  the  act  of 
Congress  was  passed  enabling  Wisconsin  to 
be  admitted  Into  the  Union,  and  fixing  the 
Westerly  boundary  thereof  at  the  center  line 
or  the  channel  of  the  Mississippi  river.  The 
language  of  the  enabling  act  (Act  Cong.  Aug. 
6,  1846,  e.  89,  9  Stat.  56)  clearly  indicates 
that  It  was  framed  with  reference  to  rivers 
as  they  wore  then  understood  to  exist  and 
were  shown  upon  maps  of  recognized  ac- 
curacy. It  la  hardly  worthy  of  serious 
thought  that  a  narrow,  though  navigable, 
bayou  upon  either  side  of  the  river  at  any 
point  could  have  been  supposed  would  ever 
be  taken  as  the  Mississippi  river  mentioned 
In  the  act.  There  are  many  such  bayous 
alon^  the  Mississippi  river  upon  both  sides 
thereof,  some  of  them  being  many  miles  In 
length  and  with  much  territory  between 
them  and  the  main  river,  but  we  venture  to 
say  that  none  of  them  were  ever  considered 
as  forming  Ix>undary  water  between  states 
under  any  enabling  act  admitting  such  states 
Intb  the  Union  and  fixing  the  boundary  be- 
tween the  same  at  the  center  of  the  main 
channel  of  the  river.  If  that  were  not  sufS- 
clent  on  this  branch  of  the  case,  the  undis- 
puted evidence  that  for  over  50  years,  for 
all  governmental  and  other  purposes,  the  ter- 
ritory between  Coon  Slough  and  the  Missis- 
sippi river  proper  has  been  considered  by 
this  state,  the  general  government,  and  the 
state  of  Minnesota  as  well,  as  east  of  the 
boundary  line  between  the  two  states,  would, 
be  conclusive  evidence,  at  least  In  a  suit 
between  private  parties,  of  its  proper  loca- 
tion. Acquiescence  for  a  long  period  of  time 
Is  evidentiary  of  the  right  involved  between 
sovereignties  as  well  as  between  Individuals. 
In  Indiana  v.  Kentucky,  136  U.  S.  479,  510, 
10  Sup.  Ct.  1051,  1054,  34  L.  Ed.  329,  in- 
volving a  dispute  as  to  the  boundary  line 
between  those  states,  as  regards  a  situation 
very  similar  to  the  one  before  us— the  point 
of  dissimilarity  being  one  which  renders  the 
rule  announced  peculiarly  applicable  here. 
In  that,  while  no  dispute  has  ever  arisen  be- 
tween this  state  and  Minnesota  as  to  wheth- 
er the  territory  in  question  ia  within  the  do- 
minion of  Wisconsin,  a  dispute  there  ex- 
isted as  to  the  boundary,  though  it  was  in- 
consistent with  acquiescence  that  bad  con- 
tinued for  a  long  term  of  years— the  federal 
court  said: 

"The  long  acquiescence  in  the  exercise  by 
Kentucky  of  dominion  and  Jurisdiction  over 
the  island  Is  more  potential  than  the  recol- 
lections of  all  the  witnesses  produced  on  ei- 
ther side.  Such  acquiescence  In  the  asser- 
tion of  authority  by  the  state  of  Kentucky, 
such  omission  to  take  any  steps  to  assert 
her  present  claim  by  the  state  of  Indiana, 
can  only  be  regarded  as  a  recognition  of  the 


right  of  Kentucky  too  plain  to  be  overcome, 
except  by  the  clearest  and  most  unquestion- 
ed proof.  It  is  a  principle  of  public  law 
universally  recognized,  that  long  acquiesc- 
ence in  the  possession  of  territory  and  In 
the  exercise  of  dominion  and  sovereignty 
over  it,  is  conclusive  of  the  nation's  title  and 
rightful  authority." 

In  a  similar  controversy  between  the 
states  of  Rhode  Island  and  Massachusetts 
(decided  by  the  same  court),  4  How.  591,  11 
li.  Ed.  1116,  it  was  held  that  long  acquiesc- 
ence by  one  state  in  a  claim  of  sovereignty 
by  another.  In  respect  to  territory  upon  the 
boundary  line  ,between  the  two,  was  suffi- 
cient to  remove  ail  doubt  as  to  the  right  of 
the  state  to  exercise  such  authority,  this 
language  being  used: 

"No  human  transactions  are  unaffected  by 
time.  •  •  •  For  the  security  of  rights, 
whether  of  states  or  individuals,  long  pos- 
session under  a  claim  of  title  is  protected. 
And  there  is  no  controversy  in  which  this 
great  principle  may  be  Invoked  with  greater 
Justice  and  propriety  than  in  a  case  of  dis- 
puted boundary." 

Appellants'  counsel,  conceding  for  the  ar- 
gument that  the  western  boimdary  of  this 
state  is  west  of  lot  1  aforesaid,  insist  that  it 
is  midway  between  the  westerly  meander 
line  of  said  lot  and  the  Minnesota  shore.  On 
that  theory  they  easily  establish  the  locus 
in  quo  without  this  state,  it  being  1,150  feet 
from  such  meander  line  and  only  900  feet 
from  such  shore.  In  that  counsel  start  with 
a  false  premise;  therefore  the  conclusion  Is 
necessarily  wrong.  The  boundary  line  in 
question  Is  not  the  center  line  of  the  Missis- 
sippi river  measuring  from  shore  to  shore,  but 
is  the  center  line'  of  the  main  channel  of  the 
river,  the  navigable  and  navigated  channel, 
regardless  of  the  distance  thereof  from  ei- 
ther shore.  It  may  be  very  near  the  Minne- 
sota shore  at  some  points,  and  very  near 
the  Wisconsin  shore  at  others,  according  as 
the  deep-water  pathway  used  for  steamboat 
navigation  varies.  It  is  not  referable,  neces- 
sarily, to  the  condition  of  the  channel  at  the 
time  the  state  was  admitted  into  the  Union. 
It  is  a  shifting  line,  subject,  however,  to 
property  rights,  the  idea,  embodied  In  the 
enabling  act  permitting  Wisconsin  to  come 
into  the  Union  as  a  state,  being  that  there 
shall  be  for  all  time  preserved  within  its 
boundary  one-half  of  the  main  navigable 
channel  of  the  river.  This  has  been  a  sub- 
ject of  much  consideration  by  the  courts  In 
years  past,  and  there  is  nothing  In  respect 
thereto  left  to  be  settled.  In  Dunleith  &  D. 
B.  Co.  V.  County  of  Dubuque,  65  Iowa,  558, 
8  N.  W.  443,  the  Supreme  Court  of  Iowa 
took  the  ground  that  the  language  of  the  en- 
abling act  respecting  the  boundary  line  be- 
tween that  state  and  Illinois,  should  be  con- 
strued to  mean  the  center  line  of  the  river, 
measuring  from  shore  to  shore,  arguing  that 
such  must  be  the  case  since  the  center  line 
of  deep   water,   followed  as  the  navigable 
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pathway  of  the  river,  Is  sinuoua.  Impercepti- 
ble to  ordinary  obserralion,  unascertalnable 
other  than  by  soundings,  unknown  to  per- 
sons other  than  experienced  navigators,  and 
constantly  changing. 

"It  cannot  be  possible,"  said  the  court, 
"that  Congress  and  the  people  of  the  state.  In 
describing  its  boundary,  used  the  word  'chan- 
nel' to  describe  the  sinuous,  obscure  and 
changing  line  of  nayigatlon,  rather  than  the 
broad  and  distinctly  defined  bed  of  the  main 
river.  The  center  of  this  river-bed  channel 
may  be  readily  determined,  while  the  center 
of  the  navigable  channel  often  could  not  be 
known  with  certainty.  The  first  Is  a  fit 
boundary  line  of  a  state.  The  second  can- 
not be." 

In  Buttenuth  v.  Bridge  Co.,  123  111.  535.  17 
N.  B.  439,  5  Am.  St.  Rep.  646,  the  Illinois 
Supreme  Court  took  exactly  the  opposite 
view,  holding  that  jiot  only  the  literal  sense 
of  the  language  of  tne  enabling  act  fixing  the 
boundary  line  of  that  state  upon  the  west, 
bnt  the  sense  thereof  wh«i  applied  to  the 
object  sought  to  be  attained  thereby,  is  that 
such  boundary  Is  the  center  line  of  the  main 
channel  of  the  river,  the  channel  used  for 
navigation  by  steamboats;  and  that  It  was 
contemplated  by  Congress  that  such  line 
should  vary  according  as  the  navigable  and 
navigated  channel  of  the  river  should  change, 
to  the  end  that  each,  state  should  possess 
within  its  boundaries  for  all  time  one-half 
of  such  channel.  This  language  was  used  hy 
the  coturt: 

"It  is  the  free  navigation  of  the  river— 
when  such  river  constitutes  a  common  bound- 
ary, that  part  on  which  boats  can  and  do 
pass,  sometimes  called  'nature's  pathway'— 
that  states  demand  shall  be  secured  to  them. 
When  a  river,  navigable  in  fact,  is  taken  or 
agreed  upon  as  the  boundary  between  two 
nations  or  states,  the  utility  of  the  main 
channel,  or,  what  Is  the  same  thing,  the  navi- 
gable part  of  the  river.  Is  too  great  to  admit 
a  supposition  that  either  state  intended  to 
surrender  to  the  state  or  nation  occupying 
the  opposite  shore  the  whole  of  the  principal 
channel  or  hlghwayfor  vessels,  and  thus  de- 
bar Its  own  vessels  the  right  of  passing  to 
and  fro  for  the  purposes  of  defense  and  com- 
merce." 

Later  the  diverse  views  held  as  Indicated 
were  considered  by  the  federal  Supreme 
Court,  on  appeal  to  Its  original  Jurisdiction 
to  have  the  meaning  of  the  term  "center  of 
the  main  channel"  as  used  in  the  enabling 
act  (section  1)  Judicially  determined,  and  the 
boundary  line  between  the  states,  at  the  sev- 
eral bridges  between  such  states  Judicially 
established,  resulting  in  the  view  held  by  the 
Illinois  court  being  adopted,  the  court  saying: 

"The  true  line  in  navigable  rivers  between 
the  states  of  the  Union  which  separates  th6 
Jurisdiction  of  one  from  the  other  Is  the  mid- 
dle of  the  main  channel  of  the  river.  Thus 
the  Jurisdiction  of  each  state  extends  to  the 
thread  of  the  stream,  that  Is.  to  the  'mld> 


channd,'  and.  If  there  be  several  ctai 
to  the  middle  of  the  principal  one,  or, : 
the  one  usually  followed." 

In  accordance  with  that  view  a  Jni 
was  rendered  to  the  effect  that  the  boi 
line  between  the  states  of  Illinois  aai 
was  at  the  middle  of  the  main  nai 
channel  of  the  Mississippi  river.  lowt 
linois,  147  U.  S.  1,  13  Sup.  Ct  239, 
Ed.  65. 

From  the  foregoing  It  Is  obvious  tli 
boundary  line  between  this  state  am 
nesota,  at  the  place  in  question,  is  some 
west  of  Island  No.  4,  upon  which  1 
leged  trespass  was  committed.  No  oi 
question  that  the  main  navigable  c 
of  the  river  proper  is  and  always  has 
since  Wisconsin  was  admitted  Int 
Union,  to  the  west  of  such  island.  Th 
of  water  east  of  the  island,  called 
Slough,"  does  not  now  appear  to  b 
to  have  been  during  the  last  60  yean 
able  for  steamboat  channel,  except  oi 
slons  of  high  water.  There  really  is, 
point  in  question,  but  one  navigable  c 
in  the  river  proper,  and  that  is  west 
land  No.  4.  Therefore,  if  the  locus  : 
is  appurtenant  to  any  land  from  wtalc 
separated  by  water,  and  of  which  It  I 
legal  sense,  a  part  under  the  law  res] 
riparian  rights,  that  land  is  lot  1,  wh 
spondent  owns. 

'  Appellants'  counsel  further  conteni 
the  rule  which  generally  prevails  I 
state,  that  a  riparian  proprietor  o) 
bounded  by  a  river  not  navigable  tat 
solutely  to  the  center  of  the  strean 
on  a  navigable  river  to  the  center  1 
by  such  a  qualified  title  as  will  not 
the  public  rights  which  were  designed 
preserved  to  the  people  in  the  trans 
the  submerged  territory  to  the  state, 
not  apply  to  large  rivers  like  the  Mlssl 
No  authority  Is  cited  to  support  such  < 
tlon,  and  we  venture  to  say  that  no 
ists.  The  authorities  are  distinctly 
effect  that  no  discrimination  can  reas 
be  made  on  account  of  the  size  of 
Jones  V.  Soulard,  24  How.  41,  16  L.  E 
This  state,  by  Judicial  authority  so  la 
quiesced  In  as  to  become  a  rule  of  pri 
quite  early  established  as  its  policy  tl 
trine  that  the  title  to  a  riparian  pro 
upon  a  navigable  stream  goes  not  bj 
of  his  patent,  whether  received  from  tl 
ernment  or  from  the  state,  but  by  the 
favor  or  concession  of  the  state  to  tt 
ter  of  the  stream,  subject  to  all  those 
rights  which  were  intended  to  be  pre 
for  the  enjoyment  of  the  whole  peo; 
vesting  the  title  to  the  beds  of  such  s 
In  it  In  ti'ust  for  their  use.  Willow 
Club  V.  Wade,  100  Wis.  103,  118,  76 
273,  42  L.  R.  A.  305;  111.  Steel  Co.  v. 
109  Wis.  418,  42«,  84  N.  W.  856,  85 
402,  83  Am.  St  Rep.  906;  lUinoU 
Co.  V.  Illinois,"  146  U.  S.  387,  13  Sup.  C 
36  L.  Ed.  1018.    Whether  such  policy 
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of  bormony  with  the  original  design,  or 
whether  it  was  the  beet  one  to  establish, 
cannot  now  be  a  STibject  for  Judicial  consid- 
eration. There  is  no  opportunity  now  for 
retreat.  The  state  has  taken  Its  position, 
and  property  rights  upon  all  our  rivers  have 
become  vested  with  regard  thereto,  «nd  the 
supreme  Judicial  authority  has  many  times 
affirmed  that  it  possesses  discretionary  au- 
thority to  part  with  its  trust  property  to  the 
extent  mentioned,— that  is,  in  such  ways  as 
do  not  substantially  affect  the  purposes  of 
the  trust.  Railroad  Co.  v.  Schurmeler,  7 
Wall.  272,  19  L.  Ed.  74;  Bundle  t.  Delaware 
&  R.  C.  Co.,  14  How.  80,  14  I*  Ed.  335;  Bar- 
ney ▼.  Keokuk,  04  U.  S.  324.  2^  L.  Ed.  224. 

The  role  above  stated  must  necessarily  be 
modified  as  regards  riparian  proprietors  up- 
on a  stream  forming  a  boundary  between  two 
states,  where  the  dividing  line  of  Jurisdic- 
tion Is  the  center  of  the  main  channel  of 
such  stream,  since  the  state  cannot  clothe  a 
person  with  any  interest  in  land  beyond  its 
boundary;  and  the  same  reason  that  occa- 
sions the  concession  to  a  riparian  proprie- 
tor upon  a  navigable  stream  wholly  within 
Its  boiudaries,  to  the  thread  of  such  stream, 
requires  the  concession  to  go  to  such  divid- 
ing line  where  the  riparian  proprietor  Is  up- 
on a  navigable  boundary  river,  regardless  of 
whether  such  line  be  nearer  to  or  further 
from  his  shore  than  the  fllum  aquae  of  the 
stream.  So  we  And  It  held  In  the  books  that 
such  Is  the  case  even  where  the  boundary 
line  of  a  state  divided  from  another  by  a 
navigable  river  is  at  low  water  mark  on  the 
opposite  shore.  Toung  v.  Harrison,  6  Ga. 
132;  Berry  v.  Snyder,  8  Bush,  293,  96  Am. 
Dec.  219;  Blanchard's  Lessee  v.  Porter,  11 
Ohio,  138;  Ware  v.  Houk  (Com.  PI.)  23  Wkly. 
Law  Bui.  205.  In  Berry  v.  Snyder,  Robert- 
son, J.,  who  dissented  from  the  Judgment  of 
the  court  as  to  a  riparian  proprietor  on  the 
southerly  side  of  the  Ohio  river  having  any 
title  to  the  bed  of  the  river,  said  as  to  the 
legitimate  effect  of  the  opposite  view: 

"Kentucky  owns  the  Ohio  river  on  its 
border,  and  low  water  mark  on  the  opposite 
shore  is  its  northern  limit;  and,  according 
to  Kent,  if  a  grantee  of  land  on  the  Ohio 
is  bounded  by  ordinary  low-water  mark,  he 
will  hold  to  low-water  mark  on  the  opposite 
side— that  is,  the  whole  river  will  be  the 
boundary,  and  the  grantee  will  be  entitled  to 
all  Islands  formed  in  the  river  by  accretion 
or  eruption." 

Uttle  more  need  be  said  to  fully  decide 
this  case.  We  deem  the  law  too  well  set- 
tled here  to  warrant  discussing  the  subject, 
that  a  riparian  proprietor  on  a  river,  noth- 
ing appearing  clearly  to  the  contrary,  owns, 
as  Incident  to  the  shore,  all  Islands  oppo- 
site the  same  so  far  as  his  riparian  rights 
extend.  Chandos  t.  Mack,  77  Wis.  673,  46 
K.  W.  803.  20  Am.  St  Rep.  130,  10  L.  R. 
A.  207.  The  conveyance  to  the  riparian  pro- 
prietor of  the  title  to  the  Island  in  such  a 
case  is  deemed  to  have  been  included  In  the 


conveyance  of  the  main  land.  As  regards 
the  original  proprietor,  the  general  govern- 
ment, the  omission  to  take  notice  of  the  ex- 
istence of  an  island  in  making  the  public 
land  surveys,  and  approval  of  the  survey  by 
sovereign  authority,  evidences  that  the  omit- 
ted land  was  intended  to  pass  as  an  incident 
of  the  land  it  lies  opposite  of,  and  is  appur- 
tenant to  it  if  to  any.  Fuller  v.  Dauphin, 
124  111.  642,  16  N.  B.  917,  7  Am.  St.  Eep. 
388,  Such  evidence  is  conclusive  In  the  ab- 
sence of  a  Judicial  determination  In  favor  of 
the  government,  relieving  it  from  mistake 
upon  the  same  grounds  that  a  private  party 
might  be  relieved  under  the  same  or  similar 
circumstances.  Murphy  v.  Kirwan  (C.  C.) 
103  Fed.  104.  Obviously,  a  private  person 
cannot  raise  the  question  if  the  government 
sees  fit  not  to  do  so. 

The  foregoing  rules  indicate  that  the  trial 
court  could  not  well  have  taken  any  other 
course  than  to  hold  that  the  land  in- contro- 
versy belonged  to  respondent  and  that  he 
was  entitled  to  recover.  There  was  no  ques- 
tion of  fact  upon  the  evidence  upon  which 
there  was  any  room  for  a  difference  of  opin- 
ion. The  law  was  properly  applied  thereto, 
and  the  Judgment  must  therefore  be  affirmed. 

The  Judgment  is  affirmed. 


8TATB  ex  rel.  VANDEN  HOUTEN  t.  VAN 

HTTSE  et  al. 
(Supreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

OON8TITUTIONAI.  LAW— TITLE  OF  ACT-SPE- 
CIAL LAWS  -  PLEADING  —  SCHOOL  DISTRICT 
OFFICERS— OUSTER  OF  PARTIES. 

1.  Laws  1003,  p.  234,  c.  160,  entitled  "An 
act  to  legalize  the  organixation  of  Joint  school 
District  No.  4.  •  •  •  and  to  legalize  the 
subsequent  acts  and  proceedings  of  the  officers 
and  voters  of  said  district,"  and  purporting  to 
legalize  an  organization  under  th«  name  given. 
is  not  in  violation  of  Const,  art  4.  |  18,  pro- 
viding that  no  local  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

2.  Laws  1003,  p.  234,  c.  160,  legalising  the 
attemptisd  organization  of  a  school  district  is 
not  in  violation  of  Const,  art.  4,  §  31,  prohibit- 
ing special  laws  for  granting  corporate  powers, 
or  authorizing  the  apportionment  of  any  part 
of  the  school  fund. 

3.  Laws  1903,  p.  234.  c.  160,  legalizing  an  at- 
tempted organization  of  a  school  district,  is 
not  void  as  retroacting  upon  a  past  controversy 
which  has  not  terminated  in  judgment  before 
its  enactment. 

4.  In  an  action  to  oast  the  holders  of  certain 
school  offices,  and  to  obtain  judgment  declar- 
ing the  attempted  incorporation  of  the  school 
district  invalid,  the  district  itself  should  be 
joined  as  a  party  defendant 

Appeal  from  Circuit  Court  Kewaunee 
County;   Michael  Kirwan,  Judge. 

Action  by  the  state,  on  the  relation  of 
John  B.  Vanden  Houten,  against  Desire  Van 
Huse  and  others.  From  an  order  overrul- 
ing a  demurrer  to  the  complaint,  defendants 
appeal.    Reversed. 

This  is  an  appeal  from  an  order  overrul- 
ing a  demurrer  to  the  complaint  demanding 
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Judgment  that  the  pretended  Joint  School 
District  No.  4  of  the  towns  of  Red  River  and 
Lazemberg  has  no  existence,  and  to  exclude 
the  defendants  from  acting  as  school  officers 
therein.  The  complaint  alleges,  In  effect: 
That  the  relator  Is  a  citizen  of  the  United 
States,  and  a  resident  and  taxpayer  In  the 
town  of  Luxemberg,  In  Kewaunee  county, 
and  school  clerk  of  District  No.  4  therein. 
That  for  more  than  10  years  last  past  there 
existed  Joint  School  District  No.  2,  of  Red 
River  and  Green  Bay,  in  the  counties  of 
Kewaunee  and  Brown;  also  district  No.  1 
of  Red  River,  in  Kawaunee  county;  also 
Joint  District  No.  1,  of  the  towns  of  Red 
River,  Luxemberg,  Casco,  and  Uncoln,  in 
Kewaunee  county;  also  District  No.  4  in 
Luxemberg;  also  Joint  District  No.  3  in  the 
towns  of  Luxemberg  and  Casco;  also  District 
No.  7  in  Luxemberg— all  created  under  chap- 
ter 27  of  the  Revised  Statutes  of  1898.  Octo- 
ber 23,  1899,  a  petition  was  filed  in  the  office 
of  the  clerk  of  Luxemberg  for  a  Joint  school 
district  from  Luxemberg  and  Red  River,  and, 
pursuant  to  a  call,  a  meeting  of  the  super- 
visors of  the  towns  of  Casco,  Lincoln,  Luxem- 
berg, and  Red  River,  all  In  Kewaunee  county, 
was  held,  and  such  application  was  by  order 
denied,  which  order  was  duly  signed  and  filed 
and  entered  of  record,  and  no  appeal  there- 
from has  ever  been  taken,  and  no  other 
petition  therefor  has  ever  been  made.  In 
the  latter  part  of  1890,  or  the  fore  part  of 
1900,  the  defendants  met  at  Red  River  or 
Luxemberg,  and  "without  any  authority  of 
law,  and  without  any  proceedings  under 
law,  and  with  the  intent  to  unlawfully  usurp 
corporate  existence,  formed,  or  attempted  to 
form,  a  pretended  school  district,  and  had 
then  and  there  assumed  to  form  an  alleged 
school  district,  calling  the  same  'Joint  School 
District  No.  4  of  the  Towns  of  Luxemberg 
and  Red  River,' "  in  the  territory  therein  de- 
scribed, from  said  Joint  School  District  No. 
■I,  School  District  No.  1,  School  District  No. 
4,  School  District  No.  7,  and  Joint  School 
District  No.  1,  and  that  the  defendants  made 
up  a  fund  among  themselves  from  their 
private  means,  and  built  a  schoolhouse,  and 
contributed  money,  in  part,  for  the  support 
of  the  school  therein,  the  payment  of  teach- 
ers, etc.,  and  maintained  or  attempted  to 
maintain  a  public  school,  and  to  exercise  cor- 
porate powers  of  a  school  district,  and  con- 
stituted the  defendants  the  school  board  of 
Joint  School  District  No.  4,  with  a  director, 
a  treasurer,  and  a  clerk;  and  they  assumed 
powers  as  such,  and  drew  and  used  what 
would  have  been  their  proportionate  share  of 
the  public  school  moneys,  had  there  been 
such  a  district,  and  prevented  the  relator 
from  performing  his  duty  as  clerk  of  School 
District  No.  4  in  taking  the  census  for  1902, 
and  that  the  defendant  Delebroux  took  the 
same,  and  that  the  defendants  formed  them- 
selves into  a  corporation  without  being  in- 
corporated. That  .Tune  27, 1902,  the  Attorney 
General  refused  to  bring  suit  for  such  mis- 


conduct, and  thereupon  the  relator  coi 
ced  this  action. 

O.  H.  Bruemmer  and  Wigman,  Ma: 
Martin,  for  appellants.  John  Watta« 
respondent 

GASSODAY,  C  J.  (after  stating  the 
It  is  assumed,  for  the  purpose  of  this  t 
that  at  the  time  of  the  commencem 
this  action  "Joint  School  District  No 
the  towns  of  Luxemberg  and  Red  I 
mentioned  in  the  complaint,  was  not 
organized,  and  bad  no  legal  existence, 
sequently,  and  pending  the  appeal  1 
court,  the  Legislature  passed  an  act  e 
"An  act  to  legalize  the  organization  oi 
School  District  No.  4,  of  the  towns  < 
River  and  Luxemberg,  in  Kewaunee  c 
and  to  legalize  the  subsequent  acts  ai 
ceedings  of  the  officers  and  voters  c 
district."  C!hapter  160,  p.  234,  Laws 
The  first  section  of  that  act  declare 
"the  organization  of  Joint  School  Disti 
4  of  the  towns  of  Red  River  and  Luxe 
in  Kewaunee  county,  comprising"  th« 
tory  therein  described,  "la  hereby 
things  legalized,"  which  territory  la  th 
as  alleged  In  the  complaint  to  have  b 
eluded  by  the  defendants  in  their  atte 
organize  Joint  School  District  No.  4 
latter  part  of  1899,  or  fore  part  of  19 
cept  120  acres,  which  appears  to  hav 
omitted.  The  second  section  of  the  i 
Clares  that  "all  acts  and  proceedings 
said  Joint  School  District  No.  4,  of  the 
of  Red  River  and  Luxemberg,  In  Kei 
county,  and  of  the  electors  and  officers 
of  are  hereby  legalized  to  the  same 
and  effect  as  if  said  school  district  ha 
legally  organized  in  the  first  Instanc 

The  Important  question  in  the  < 
whether  the  act  is  valid  and  effectual 
ing  to  Its  terms.  There  can  be  no  q 
but  what  it  is  a  "local  bill."  within  the 
Ing  of  the  section  of  the  Constitution 
declares  that  "no  private  or  local  bill 
may  be  passed  by  the  Legislature  sh 
brace  more  than  one  subject,  and  thi 
be  expressed  In  the  title."  Section  : 
4.  Milwaukee  County  v.  Isenrlng,  1( 
9,  85  N.  W.  131,  53  L.  R.  A,  635:  Wa 
Milwaukee  County,  112  Wis.  001,  88 
677;  Diana  Shooting  Club  v.  Lamorei 
Wis.  44,  89  N.  W.  880.  91  Am.  SI 
898;  Verges  v.  Milwaukee  Co.,  116  W 
93  N.  W.  44.  Does  the  act  "embrac 
than  one  subject"?  If  not.  Is  that  i 
"expressed  in  the  title?"  In  the  la 
cases  It  was  expressly  held  that  "tli 
stitution  does  not  require  the  title  of  a 
or  local  legislative  act  to  go  further  1 
express  the  subject  covered  by  the  I 
the  law.  It  leaves  the  method  of  exp 
such  subject  to  legislative  discretion, 
all  reasonable  boundaries.  The  sta 
of  a  primary  purpose  In  general  tern 
constitutional  sense  reasonsbly  Inclu 
the  means  designed  to  facilitate  the 
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pUBhinent  thereof."  The  act  recognizea  the 
organisation  of  the  district  so  formed  in  the 
latter  part  of  1899  or  the  fore  part  of  1900, 
and  nearly  all  of  the  territory  over  which  it 
assumed  Jurisdiction,  and  thereby  expressly 
purported  to  legalize  the  same  in  all  things, 
Including  "all  acts  and  proceedings"  of  such 
organization,  "and  of  the  electors  and  officers 
thereof  *  *  *  to  the  same  extent  and 
effect  as  If  said  school  district  had  been  le- 
gally organized  In  the  first  instance."  We 
must  hold  that  the  act  only  embraces  one 
subject,  and  that  that  subject  is  snflBclently 
expressed  In  the  title.  If  the  act  is  effective 
according  to  its  terms,  then  it  relates  back 
to  the  Inception  of  the  organization,  which 
was  more  than  two  years  prior  to  the  com- 
mencement of  this  action. 

2.  It  is  claimed  that  the  act  Is  In  contra- 
vention of  the  provisions  of  the  Constitution 
which  prohibit  the  I^egislatiu'e  "from  enact- 
ing any  special  or  private  laws  *  •  *  (7) 
for  granting  corporate  powers  or  privileges, 
except  to  cities;  (8)  for  authorizing  the  ap- 
portionment of  any  part  of  the  school  fund." 
Section  31,  art.  4.  It  was  held  by  this  court 
more  than  20  years  ago  that  the  subdivision 
of  that  section  of  the  Constitution  as  it  then 
stood  which  prohibited  "the  enactment  of 
any  special  or  private  law  for  incorporating 
any  town  or  Tillage  by  special  charter  or  for 
the  amendment  of  such  charter"  had  "no 
reference  to  mere  quasi  corporations  lilce  the 
towns  which  exist  as  political  subdivisions 
of  the  state."  Cathcart  v.  Comstocic,  66  Wis. 
.~>90.  605-607,  14  N.  W.  842.  And.lt  was 
tliere  further  held.  In  effect,  that  the  crea- 
tion (rf  such  towns  brought  them  under  gen- 
eral statutes  which  had  previously  provided 
that  such  organized  towns  should  be  a  body 
corporate,  with  certain  specified  powers.  So 
In  a  later  case  it  was  held  that  the  division 
of  existing  towns  and  the  creation  of  new 
towns  by  direct  action  of  the  Iiegislature  is 
not  "the  enacting  of  any  special  or  private 
laws  •  •  •  for  incorporating  any  town," 
within  the  meaning  of  the  same  clause  of 
the  Constitution.  State  ex  rel.  Craef  ▼.  For- 
est County,  74  Wis.  610.  43  N.  W.  651.  Cer- 
tainly there  can  be  no  more  objection  to  the 
creation  of  school  districts  by  direct  action 
of  the  Legislature  than  there  is  to  the  crea- 
tion of  towns  in  that  way.  Towns  are  thus 
held  to  be  mere  quasi  corporations,  and  cei^ 
talnly  school  districts  cannot  be  regarded  as 
anything  more.  The  general  statutes  pro- 
vide for  the  formation  of  school  districts  and 
Joint  school  districts,  and  the  alteration 
thereof.  Sections  412-420.  These  statutes 
expressly  declare  that  "a  district  lawfully 
organized  is  a  body  corporate  and  possesses 
the  usual  powers  of  a  public  corporation." 
Section  417.  Rev.  St  189a  This  applies  to 
Joint  school  districts  as  well  as  other  dis- 
tricts. If  the  curative  act  in  question  had 
the  effect  to  legalize  the  organization  "to  the 
same  extent  and  effect  as  if  said  school  dis- 
trict bad  been  legally  organized  In  the  first 


instance,"  as  therein  expressed,  then  such 
district  when  so  organized,  was  thereby 
brought  within  the  provisions  of  the  general 
statute  quoted,  and,  by  virtue  of  such  gen- 
eral statute,  became  a  body  corporate,  and 
possessed  of  the  ustial  powers  of  a  public 
corporation.  So  all  provisions  of  the  gen- 
eral statutes  applicable  to  such  school  dis- 
tricts became  applicable  to  the  new  district 
so  legally  organized.  The  act  In  question 
did  not  attempt  to  grant  "corporate  powers 
or  privileges,"  nor  to  apportion  any  part  of 
the  school  fund,  and  hence  it  is  not  repugnant 
to  the  provisions  of  the  Constitution  quoted. 
8.  It  is  contended  that  the  act  In  question 
is  void  because  it  retroacts  upon  a  past  con- 
troversy, and  is  an  attempt  to  reverse  the 
decision  of  the  trial  court  made  In  the  exer- 
cise of  undoubted  authority.  The  past  con- 
troversy thus  referred  to,  as  indicated  by 
some  of  the  decisions  cited  In  support  of  the 
contention,  relate  to  controversies  which  had 
terminated  in  Judgment  before  the  curative 
act.  Charles  Baumback  Co.  ▼.  Singer,  86 
Wis.  329,  66  N.  W.  873.  To  that  case  may 
be  added  Wisconsin  Tel.  Co.  v.  Krneger,  115 
Wis.  160,  163,  154,  90  N.  W.  468,  and  numer- 
ous cases  there  cited.  Others  relate  to  cura- 
tive acts  interfering  with  vested  rights,  or 
Imposing  some  new  obligation.  In  the  case 
at  bar  no  Judgment  was  ever  entered.  No 
vested  rights  are  Involved,  and  no  new  obli- 
gation is  Imposed.  In  the  case  of  Rood  v. 
C,  M.  &  St  P.  By.  Co.,  43  Wis.  146,  the 
plaintiff  recovered  Judgment  in  the  circuit 
court  for  three  times  the  amount  of  exces- 
sive freight  charges.  The  railway  company 
appealed  to  this  court  On  the  argument 
here,  counsel  for  the  plaintiff  was  confront- 
ed with  an  act  of  the  Legislature  published 
a  few  days  before  repealing  the  statute  up- 
on which  the  Judgment  was  based,  and  so 
it  was  held  that  no  recovery  could  be  had  In 
that  action.  To  the  same  effect,  Freiberg  ▼. 
Singer,  00  Wis.  608,  611,  63  N.  W.  754;  Da- 
vison V.  Brown,  93  Wis.  85,  88,  67  N.  W.  42. 
After  the  motion  to  dismiss  the  appeal  had 
been  denied  by  the  Supreme  Court  of  the 
I  United  States,  in  the  celebrated  McCardle 
Case,  6  Wall.  318,  327,  18  L.  Ed.  816,  Con- 
gress passed  an  act  repealing  the  provisions 
of  the  act  which  authorized  the  appeal;  and 
the  court  among  other  things,  held  that  "the 
repeal  of  such  an  act  pending  an  appeal 
provided  for  by  it  Is  not  an  exercise  of  Judi- 
cial power  by  the  Legislature,  no  matter 
whether  the  repeal  takes  effect  before  or 
after  argument  of  the  appeal."  Ex  parte  Mc- 
Cardle, 7  Wall.  606,  615,  19  L.  Ed.  264.  In  a 
later  case,  after  a  suit  had  been  commenced 
to  restrain  the  construction  of  a  bridge  across 
the  Mississippi  river  at  Clinton,  Iowa,  as  a 
nuisance,  and  after  the  pleas  and  replication 
had  been  filed  and  proofs  taken,  and  the  case 
was  ready  for  hearing,  Congress  passed  an 
act  declaring  the  bridge  a  "lawful  structure," 
and  it  was  held  that  the  suit  was  thereby 
abated.    The  Clinton  Bridge,  10  Wall.  454, 
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462.  463,  18  L.  Ed.  969,  toUowlng  the  cele- 
brated Wheeling  Bridge  Case,  18  How.  438, 
13  L.  Ed.  435.  See,  also.  In  re  Hall,  167  U. 
S.  S8,  42.  17  Sup.  Ct  723,  42  L.  Ed.  69.  We 
must  bold  that  chapter  160,  p.  234,  Laws 
1903,  i»  a  valid  enactment,  and  that  effect 
must  be  given  to  Its  retroactive  provialona. 

4.  This  conrt  has  recently  held  that  "In 
quo  warranto  Bk-ought  to  oast  the  defendants 
from  certain  village  offices,  and  to  obtain 
Judgment  declaring  the  attempted  Incorpora- 
tion of  the  village  to  be  Invalid,  the  village 
Itself  should  have  been  Joined  as  a  party  de- 
fendant." State  ex  rel.  Welnshelm  v.  Lelscb- 
er,  94  N.  W.  299.  We  most  hold  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  there 
Is  a  defect  of  parties  defendant.  In  falling 
to  make  Joint  School  District  No.  4  a  party. 

The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to 
sustain  the  demurrer  to  the  complaint  on  the 
two  grounds  mentioned. 


SHEPHERD  V.  KAHLE  et  al. 

(Snpreme  Court  of  Wiaconsin.     Dec.  11,  1908.) 

TAX   TITLE— NOTICB  OF  8ALB— SUFFICIENCY- 
AMENDMENT  —  STATUTE  —  EJECTMENT  — 
DEED-COVENANT— CONSTRUCTION. 

1.  Where  the  holder  of  tax  deeds  and  cer- 
tificates to  certain  lots  in  conveying  them  cov- 
enanted that  neither  he  nor  his  heirs,  nor  any 
person  claiming  by,  through,  or  under  them, 
should  at  any  time  hereafter  by  any  way  or 
means  have,  claim,  or  demand  any  right,  title, 
interest,  or  estate  by,  In,  or  to  the  aforesaid 
premises  or  appurtenances,  or  to  any  part  or 
parcel  thereof,  the  8ut>sequent  issuance  of  tax 
deeds  to  such  grantor  on  the  certificates  un- 
der which  the  conveyance  was  made  inures  to 
the  benefit  of  the  grantee  under  the  covenant. 

2.  Appellant's  decedent  was  the  original  pat- 
entee of  lands  including  the  lots  in  controversy. 
Some  of  the  land  was  platted  and  conveyed  to 
others.  The  titles  became  involved,  but  were 
remedied  by  decree  in  partition,  the  property 
in  controversy  being  allotted  to  decedent.  The 
lots  were  later  acquired  by  tax  deeds  and  cer- 
tificates to  E.  All  of  E.'s  interest  was  then 
conveyed  to  decedent,  though  E.  did  not  re- 
ceive tax  deeds  to  some  of  the  lots  until  after 
the  conveyance  to  decedent.  Beld,  that  dece- 
dent's title  was  sufficient  to  enable  him  to 
maintain  statutory  ejectment _  against  one 
claiming  by  after-acquired  title  dnder  tax  deed. 

3.  Kev.  St.  1808.  f  1130,  requires  the  county 
or  city  treasurer  four  weeks  prior  to  sale  of 
land  for  taxes  to  post  copies  of  a  notice  of 
sale  and  statement  of  the  lands  in  at  least 
"four  public  places  in  such  county."  Section 
1132  requires  affidavit  in  proof  of  such  post- 
ing. Such  affidavit  stated  that  "said  notices 
were  posted  in  a  conspicuous  place  on  the  fol- 
lowing places,  to  wit,  one  in  the  office  of  city 
clerk,  one  In  the  office  of  city  treasurer,"  six 
on  as  many  street  corners,  and  one  on  the  front 
of  the  St.  Cloud  Engine  House,  without  stat- 
ing in  what  city  or  county  such  places  were. 
Held,  that  the  affidavit  was  insufficient  to  show 
posting  of  the  notices  "In  four  public  places  in 
such  county." 

4.  A  tax  deed  made  on  sale  of  property  of  a 
delinquent  under  a  notice  which  is  not  shown 
by  the  affidavit  required  by  Rev.  St.  1898,  t 
1132.  to  have  been  posted  In  four  public  places 
"In  the  county,"  pursuant  to  section  1130,  con- 
veys no  title. 


5.  An  aiBdavU  in  proof  et  p~'*™c  nn 
■ale  of  land  for  taxes  raqnuvd  by  1 
1898,  f  1132.  insufficient  to  make  tax 
sale  nnder  such  notice  valid,  canaot  be 
ed  for  the  purpose  of  complyiiig  with  i 
nte,  after  the  record  is  made  np  a 
with  the  clerk,  as  required  by  aeetioa 

Appeal  from  Clrciitt  Court  L«  Cnwi 
ty;  J.  J.  Fruit,  Jndse. 

Ejectment  by  J.  W.  Sb^herd.  ap» 
mlnlstrator  of  tbe  estate  of  Xattaan 
deceased,  against  John  H.  Katale  and 
From  a  Judgment  for  defendants,  plaii 
peals.    Reversed. 

Appellant  was  tbe  original  patent 
body  of  land  which  Indnded  tbe  lots 
troversy.  The  patent  was  issued  Nc 
1,  1849,  and  recorded  May  2S,  1868l 
tbe  time  of  the  issuance  of  tbe  pate 
nntil  1858,  tbe  land  was  pUtted,  tbe 
corded,  and  there  were  various  tzan! 
undivided  parts  of  the  land  and  som 
fers  of  particular  parts.  In  some 
deeds  there  were  reservations  which  -« 
In  others,  and  some  of  the  description 
lines  were  faulty  and  indefinite.  1 
volved  state  of  tbe  title  resulting  froi 
descriptions  was  remedied  by  the  dc 
court  in  a  partition  suit  rendered  on  : 
ber  22,  1858.  The  land  was  then  ; 
among  the  various  owners,  and  am* 
lots  received  by  appellant  were  the 
controversy.  Thereafter  several  tax 
cates  and  tax  deeds  were  isued  on  tb< 
to  B.  E.  Edwards  before  1885.  On 
24,  1885,  Edwards  and  his  wife,  tli 
holder  of  tax  deeds  to  certain  of  tb< 
and  of  a  tax  certificate  upon  lota  21 
In  block  4,  deeded  their  Interest  to  ap 
The  following  was  a  provision  of  thi 
"To  have  and  to  hold  the  aforesaid  p 
with  all  the  privileges  and  appurt< 
thereunto  belonging  or  in  any  way  api 
ing  unto  the  said  Nathan  Myrick,  he 
assigns,  and  to  his  and  their  sole  use 
80  that  neither  I  the  said  B.  E.  Edwa 
my  heirs  nor  any  person  or  persons  c 
by  through  or  under  us  or  them  shall 
time  hereafter  by  any  way  or  meat 
claim  or  demand  any  right,  title,  lnt( 
estate  by  In  or  to  tbe  aforesaid  pren 
appurtenances  or  to  any  part  or  parce 
of,  forever."  In  1891  Edwards  obts 
tax  deed  to  lots  21  and  22,  block  4, 
tax  certificate  Issued  in  1885,  which  i 
when  he  made  the  deed.  May  28, 
tax  deed  was  Issued  to  Charles  R  Sc 
all  the  lots  In  dispute.  Servis  convt 
Charles  Smith,  Jr.,  by  whom  the  lot 
conveyed  to  respondent  John  H.  Kahl 
with  co-respondents,  claims  under  tl 
deed.  The  affidavit  of  the  city  clerk 
posting  of  the  notice  of  sale  upon  wbi 
deed  was  issued  is  dated  April  22,  IS 
does  not  state  that  the  notices  were 
In  the  county  and  city  of  La  Crosse, 
also  falls  to  state  that  the  places  of  ] 
were  "public  places."  The  affidavit 
"Said  notices  were  posted  In  a  cons] 
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place  on  the  following  places,  to-wlt:  One  on 
tlte  sontbeaBt  corner  of  Fourth  and  Jay 
atreeta;  one  on  the  south  west  comer  of  Fifth 
and  Market  streets;  one  on  the  southwest 
comer  of  West  Avenue  and  Pine  streets;  one 
on  the  southwest  comer  of  Qeorge  and  Rub- 
lee  streets;  one  on  the  southeast  comer  of 
Car  and  Mill  streets."  The  clerk,  after  his 
term  of  office  had  expired,  made  a  new  affi- 
davit, bt  which  these  omissions  were  sup- 
plied. This  affidavit  was  made  on  the  7th 
day  of  May,  IfiOl,  and  was  filed  on  the  day 
before  the  trial  of  this  action  in  ejectment 
The  Judgment  of  the  lower  court  was  in  de- 
fendanti^  favor,  upholding  the  validity  of  the 
tax  deed.  From  that  Judgment  this  api>eal  la 
taken. 

Winter  &  Each,  for  appellant  Higbee  ft 
Bonge^  for  respondents. 

SIKBBCKBiR,  J.  (after  stating  the  facts). 
Respondents  urge  that  appellant  has  failed  to 
show  sofflcient  grounds  upon  the  record  to  en- 
title him  to  prosecute  tbis  action.  It  is  not  sug- 
gested In  what  respect  appellant's  record  title 
to  the  property  la  question  falls,  aside  from  re- 
spondents' tax  tlUe,  unless  it  be  In  the  descrip- 
tion In  the  conveyances  offered  in  evidence,  as 
being  so  indefinite  that  it  could  not  be  ascer- 
tained whether  the  lots  to  which  respondents 
claim  title  in  this  action  are  included.  The 
lots  described  in  the  complaint  were  set  ofT  to 
appellant  by  Judgment  of  court  in  a  partition 
salt  between  him  and  the  other  owners  No- 
vember 27,  1858.  Whatever  Interest  he  lost 
thereafter  by  tax  sales  and  other  conveyances 
were  reconveyed  to  him  by  deed  from  Ed- 
wards and  wife  August  24,  1885.  Such  In- 
terest as  Edwards  may  have  acquired  by  the 
tax  deed  of  1891,  inured  to  the  benefit  of 
appellant  under  the  covenant  In  the  deed  of 
Ausrnst  1885.  This  establishes  sufficient  title 
In  appellant  to  maintain  this  action. 

The  question,  then,  arises,  is  the  tax  deed 
upon  which  respondents  rely  for  their  title 
valid?  Section  1130,  Rev.  St  1898,  requires 
that  the  county  treasurer  shall  at  least  four 
weeks  previous  to  the  day  of  sale  cause  to 
be  posted  up  copies  of  a  notice  of  sale  and 
statement  of  the  lands  upon  which  taxes 
have  been  returned  as  delinquent  and  re- 
maining unpaid  "in  at  least  four  public  places 
in  such  county,  one  of  which  shall  be  posted 
up  In  some  conspicuous  place  in  his  office." 
Proof  of  such  posting  is  required  (section 
1132,  Id.)  to  be  made  by  affidavit  which 
aflSdavlt  together  with  the  affidavit  of  pub- 
lication of  sacb  notice,  shall  be  preserved  by 
him,  and  deposited  In  the  office  of  the  county 
deiic,  who  shall  file  and  preserve  them  (sec- 
tion 1141,  Id.).  Th6  object  of  these  pro- 
visions Is  to  preserve  tlie  evidence  of  these 
facts  for  the  benefit  and  protection  of  Inter> 
ested  parties.  The  affidavit  of  posting  no- 
tices for  the  tax  sales  in  1895  upon  which 
respondents'  deed  Is  predicated  does  not  state 
that  they  were  posted  In  either  the  county  or 


city  of  La  Oroose,  and  describes  the  places 
where  such  notices  were  in  fact  posted  as  "In 
a  conspicuous  place,"  naming  the  offlcea  of 
the  treasurer  and  clerk  of  the  county,  and 
"one  on  the  front  door  of  St  Gloud  Engine 
Honse,  one  on  the  southeast  comer  of  F6nrth 
and  Jay  streets,"  and  five  others,  one  each  on 
the  comer  of  two  streets  designated  by  name 
and  located  as  In  the  last  above  description. 
The  provision  of  the  statute  requiring  an 
affidavit  of  the  county  treasurer  showing  that 
such  notices  were  posted  in  at  least  "four 
public  places"  in  the  county  Is  not  fulfilled 
by  making  and  filing  an  affidavit  which  omits 
to  state  In  what  county  such  posting  was 
had.  This  point  was  determined  in  Ramsay 
T.  Hommel,  68  Wis.  12,  81  N.  W.  271,  where- 
in it  was  raled  that  such  an  affidavit  speci- 
fying the  places  as  "four  public  places  in  the 
village  of  NeiUsvllle,"  Is  not  a  showing  that 
the  iwsting  was  In  four  public  places  In  the 
county,  under  section  1130,  Rev.  St  1898. 
See,  also,  Morrow  v.  Lander,  77  Wis.  77,  45 
N.  W.  95S.  The  affidavit  of  posting  recites 
that  the  several  copies  of  notices  "were  post- 
ed in  a  conspicuous  place"  at  the  designated 
locations,  but  does  not  describe  them  as 
"public  places."  Are  the  places  described  in 
their  nature  public  places  within  the  mean- 
ing of  the  law  as  defined  in  Hart  v.  Smith, 
44  Wis.  213,  and  subsequent  cases?  What  is 
a  public  place  vrlthln  the  meaning  of  the 
statute  as  Indicated  in  these  decisions,  re- 
solves itself  Into  a  question  partly  of  law 
and  partly  of  fact  We  must  therefore  look 
to  the  places  designated  and  described  to 
answer  it  The.  place  of  posting  should  be 
one  accessible  to  persons  as  a  pnblic,  and 
applied  to  such  uses  and  purposes  where  the 
public  resorts,  and  thereby  make  them  open 
to  public  observation.  The  obvious  Intention 
of  the  statute  being  to  give  publicity  of  the 
time,  place,  and  lands  to  be  sold,  and  thereby 
Induce  persons  to  attend  the  sale.  It  seems 
clear  that  street  comers  are  not  necessarily 
"public  places"  within  the  requirement  of  the 
law.  It  Is  a  matter  of  common  knowledge 
that  a  conspicuous  place  at  many  street  cor- 
ners In  cities  are  comparatively  obscure  and 
secret  places,  and  to  post  a  notice  of  tax  sale 
In  a  conspicuous  place  at  such  comers  would 
most  likely  fall  to  attract  observation  and 
meet  the  public  view.  These  irregularities 
and  omissions  in  the  affidavit  offered  in  evi- 
dence render  the  sale  and  tax  deed  issued 
thereon  ineffectual  and  void. 

An  affidavit  of  the  former  coimty  treasurer, 
made  on  the  day  before  the  trial  of  this  ac- 
tion, for  the  purpose  of  complying  with  the 
statute  In  making  proof  of  posting  notices, 
was  Improperly  received  in  evidence.  Such 
an  amendment  of  the  proceedings  after  the 
records  are  filed  with  the  county  clerk  might 
affect  substantial  rights  of  both  the  pur- 
chaser and  the  former  owner,  who  relied  on 
It  The  affidavit  takes  the  place  of  a  record, 
which  any  person  may  examine,  and  there- 
from ascertain  whether  the  requlren>'"""  "* 
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ttae  sftatutes  have  been  complied  with.  To  per- 
mit an  amendment  after  the  record  is  made 
up  and  filed  wonld  defeat  tbe  objects  of  the 
statutes.  IversUe  v.  SpauldtiiK.  32  Wis.  394; 
Allen  V.  Allen,  114  Wis.  615,  91  N.  W.  218. 

Judgment  reversed,  and  tbe  cause  remand- 
ed for  a  new  trial. 


SIMANEK  T.  NEMBTZ. 

(Snpreme  Court  of  Wisconsin.    Dec.  11,  IflOS.) 

VENDOR  AND  PURCHASER  —  DEEDS  —  INCUM- 
BRANCES —  LEASES  —  CROPS  —  NATURE  OP 
PROPERTY  —  OWNERSHIP  —  TRANSFER  TO 
VENDOR  —  COVENANTS  —  EFFECT  —  TRIAL,— 
SECURITY  FOR  COSTS. 

1.  Under  Rev.  St.  1898,  5  2942,  anthorizinK 
the  court  to  require  security  for  costs  where  it 
appears  proper,  on  an  appeal  to  the  circuit 
court  from  a  justice's  judgment  an  application 
to  compel  the  plaintiff  to  give  security  for  costs 
which  had  been  required  by  the  justice  was 
within  the  circuit  court's  discretion. 

2.  Where,  prior  to  the  sale  of  certain  real 
estate  by  plaintiff  to  defendant's  son,  plaintiff 
had  orally  leased  part  of  the  land  to  a  tenant 
for  six  months,  who  had  paid  the  rent  in  ad- 
vance, and  had  planted  certain  vegetables 
thereon,  which,  after  the  sale  of  the  land,  the 
tenant  sold  to  plaintiff,  parol  evidence  in  an 
action  against  defendant  for  conversion  of  such 
vegetables  that  he  had  actual  notice  of  the  ten- 
ant's lease  was  admissible. 

3.  Where,  prior  to  the  sale  of  certain  land  by 
plaintiff  to  defendant's  son,  plaintiff  leased  a 
part  of  the  land  to  a  tenant  for  a  term  of  six 
months,  which  lease  had  not  expired  at  the 
date  of  the  transfer  of  the  land,  vegetables 

{)lanted  and  grown  on  the  land  so  leased  be- 
onged  to  the  tenant  notwithstanding  the  sale 
of  tbe  land. 

4.  Where  a  tenant  of  certi^ln  land  under  a 
lease  which  bad  not  expired  at  the  date  of  a 
sale  of  the  land  by  plaintiff  to  defendant's  son 
had  planted  and  grown  certain  vegetables  on 
the  land  so  leased,  such  vegetables  were  per- 
sonal property,  and  hence  plaintiff  was  not 
estopped  by  his  covenant  of  warranty  in  the 
deed  to  purchase  the  same  from  the  tenant. 

Appeal  from  Circuit  Court,  Kewaunee 
County;  Michael  Klrwan,  Judge. 

Action  by  Matt  Simaneic  against  Josepb 
Nemetz,  Sr.  From  a  judgment  in  favor  of 
plalntlfr,  defendant  appeals.     Affirmed. 

This  action  was  commenced  in  Justice's 
court  to  recover  $20  damages  for  the  wrong- 
ful conversion  of  certain  vegetables  raised 
on  certain  premises  described  September  26, 
1001.  After  the  venue  had  been  changed, 
tbe  plaintiff  was  ordered  to  give  security  for 
costs.  On  his  failure  to  do  so  the  justice 
dismissed  the  case  with  costs,  and  entered 
judgment  accordingly.  Thereupon  the  plain- 
tiff appealed  therefrom  to  the  circuit  court 
Tbe  defendant  then  renewed  bis  motion  to 
require  the  plaintiff  to  give  security  for 
costs,  which  was  denied  by  the  circuit  court 
October  22,  1901,  and  in  tbe  same  order  the 
defendant,  who  was  in  default,  was  allowed 
to  answer,  and  tbe  defendant  was  ordered  to 
pay  to  tbe  plaintiff's  attorney  $10  costs  of 
motion.  The  defendant  then  answered  the 
complaint,  and,  in  addition  to  a  general  de- 
nial, Justified  under  a  warranty  deed  with 


full  covenants,  and  wlthont  resei 
from  tbe  plaintiff  and  wife  to  tbe  defc 
son,  executed  and  delivered  June  26,  : 
certain  lands,  including  the  land  on 
the  vegetables  were  raised,  and  that 
ing  possession  of  tbe  vegetables  the 
ant  acted  as  the  agent  of  bis  son,  tb 
tee  In  such  deed.  The  cause  was  t 
on  referred  to  a  referee  to  hear,  try, 
termine.  A  trial  being  bad  before  i 
eree,  he  reported  his  findings  of  fi 
conclusions  of  law  August  26,  1902, 
effect  that  April  13,  1901,  tbe^plainl 
the  owner  of  the  house  and  one  acre 
described,  and  in  consideration  of  $: 
then  paid  to  him,  leased  the  bouse  i 
east  half  of  the  acre  of  land  to  one  S! 
tbe  term  of  six  months,  and  that  SOcs 
Immediate  possession;  that  June  2< 
the  plaintiff  and  wife,  by  warranty  de 
veyed  the  whole  of  the  acre  to  the 
ant's  son,  who  received  sucb  deed  w 
knowledge  of  Skala's  lease  and  1 
that  fropi  April  13,  1901,  to  July  : 
Skala  planted,  sowed,  and  cultivated  1 
acre  of  land  and  raised  vegetables  1 
and  then  assigned  to  tbe  plaintiff  hi 
and  interest  therein,  and  ttae  plalntlf 
upon  continued  to  cultivate  tbe  Ian 
September  26,  1901,  when  tbe  defend] 
der  authority  from  bis  son,  entered  n 
premises,  and  converted  to  his  own 
vegetables  so  raised  thereon,  to  tb 
age  of  ttae  plaintiff  In  tbe  sum  of  $! 
tober  20,  1902,  ttae  defendant  mov 
court  to  set  aside  all  of  ttae  findings 
referee  except  as  to  the  execution  an 
ery  of  the  deed,  which  motion  was  de 
the  court  November  29,  1902,  whereur 
referee's  report  was  amended  by  find! 
the  plaintiff  made  due  demand  for  tl 
tables  before  ttae  commencement  of  t 
and  tbe  findings  of  the  referee,  so  at 
were  in  all  things  confirmed  by  tb< 
From  the  Judgment  entered  tbereon 
fendant  brings  this  appeal. 

John    Wattawa,    fqr    appellant. 
Bruemmer  and  George  W.  Wing,  for  t 
ent 

CASSODAY,  0.  J.  (after  stating  th« 
Ttae  appeal  to  the  circuit  court  gave 
respective  parties  ttae  right  to  a  trial  i 
In  that  court.  That  court  was  at  HI 
require  tbe  plaintiff  to  give  security  t 
in  case  it  was  made  to  "appear  rea 
and  proper"  for  it  to  do  so.  Sectio 
Rev.  St.  1808;  Dorothy  v.  Rlcbmoi 
Wis.  652,  83  N.  W.  708.  Bnt  such  app 
was  addressed  to  the  sonnd  discre 
that  court,  and  this  court  is  not  at  111 
interfere  with  such  ruling,  except 
there  bas  been  an  abuse  of  such  dis 
CuUen  v.  Hanlscb,  114  Wis.  24,  29, 
W.  900.  We  find  no  such  abuse  in  t 
at  bar. 

2.  It  is  urged  that  the  findings  of  \ 
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€ree  are  not  reTlewaWe  for  want  of  excep- 
tions, as  prescribed  by  statnte  (sections  2870, 
2871.  2873,  Rev.  St  1898).  Small  v.  Town 
of  Prentice,  102  Wis.  256,  78  N.  W.  416;  Mom- 
sen  V.  Atkins,  105  Wis.  557,  563,  81  N.  W. 
647.  Here  no  exceptions  were  filed  until  sev- 
eral months  after  the  entry  of  Judgment 

3.  But  the  principal  question  Involved  Is 
presented  by  the  refusal  of  the  referee  and 
court   to   strike  out  all  parol  testimony  as 
to  the  purchase  and  sale  of  the  real  estate, 
and  the  conditions  thereof  and  the  crops  and 
vegetables  growing  thereon.    The  contention 
is  that  the  deed  from  the  plaintiff  and  wife 
to  the  defendant's  son  is  conclusive  against 
the  plaintiff's  right  to  any  portion  of  the 
crops  and  vegetables  growing  upon  the  land 
at  the  time  the  deed  was  given.    It  is  undis- 
puted tbat  the  plaintiff  had  leased  the  house 
and  tbe  balf  acre  of  land  upon  which  the 
crop»  and  v^cetables  were  grown  to  one  Ska- 
la  some  2%  months  prior  to  tbe  execution  of 
tbe  deed.    That  lease  was  by  parol,  and  only 
for  tbe  term  of  six  months.    The  statute  ex- 
pressly  authorizes  the  making  of  a  parol 
"lease  for  a  term  not  exceeding  one  year." 
Section  2302,  Rev.  St  1898.    Skala  paid  the 
rent  in  advance,  and  immediately  entered  In- 
to tlie  possession  of  the  house  and  the  half 
acre  of  land.    There  can  be  no  question  but 
-nbat  tbat  lease  was  binding  not  only   on 
Skala,    bat    also    npon    the    plaintiff.      Had 
Skala  remained  in  possession  and  continued 
to  cultivate  the  land,  there  can  be  no  doabt 
but  what  he  could  have  held  the  crops  as 
against  the  plaintiff  or  his  grantee.    Sections 
2194,  2195,  Id.    "Tbe  general  rule  of  the  com- 
mon law  is  tbat  growing  crops  form  a  part  of 
the  real  estate  to  which  they  are  attached, 
and   from  which    they  draw    nourishment; 
and.  unless  there  has  been  a  constructive  sev- 
erance of  them  from  the  land,  they  follow  the 
title  tbereto.    Thus,  in  the  case  of  a  volun- 
tary conveyance  of  land  they  pass  to  tbe 
grantee,    unless    specially  reserved    by  tbe 
grantor;    or,  in  the  case  of  a  lease  of  tbe 
land  tbe  crops  pass  to  the  lessee  unless  ex- 
pressly reserved."    8  Am.  &  E.  B.  L.  (2d  Ed.) 
303,  304.    Tbe  reason  for  the  rule  is  obvious. 
Ordinarily,  tbe  deed  or  lease  of  the  land 
puts  the  grantee  or  lessee  in  possession,  and 
any  attempt  on  the  part  of  the  grantor  or 
lessor  to  re-enter  and  harvest  the  crops  with- 
out permission  would  be  a  trespass.    Skala's 
possession  was  of  Itself  constructive  notice 
to  tbe  grantee  in  the  deed  of  his  right  to  tbe 
««>P  as  tenant    Wlckes  v.  Lake,  25  Wis.  71; 
Cunningham  v.  Brown,  44  Wis.  72;   Coe  v. 
Mansean,  62  Wis.  81,  88,  22  N.  W.  155;   First 
National  Bank  of  Stevens  Point  v.  Cbafee, 
«8  Wis.  42,  47,  73  N.  W.  3ia    Besides,  there 
l»  evidence  tending  to  prove  that  he  had  ac- 
tual notice  of  Skala's  lease.    Such  evidence 
sppears  to  be  admissible.    Pringle  v.  Dunn, 
^  Wis.  440,  19  Am.  Rep.  772;    Brinkman  v. 
•   Jones.  44  Wis.  498;    Helms  v.  Chadboume. 
*S  Wis.  60;  Howell  v.  Williams,  54  Wis.  636, 
12  N.  W.  88,    This  court  has  recently  held 


that:    "Where  the  relation  of  landlord  and 
tenant  exists,  even  though  the  rent  is  to  be 
paid  in  kind,  the  title  to  tho  crops  is  in  tbe 
tenant  until  division  is  made,  unless  the  con- 
tract specifically  provides  to  tbe  contrary." 
Rowlands  v.  Voechtlng,  116  Wis.  352,  91  N. 
W.  990.    It  la  unlike  tbe  case  of  a  mere  crop- 
per, where  the  title  to  the  crop  remains  In 
tbe  owner  of  the  land.    Kelly  v.  Bummerfleld 
!  (Wis.)  94  N,  W.  640.    Neither  is  the  question 
I  involved  as  to  whether  tbe  defendant's  son, 
I  as  grantee  in  the  deed,  had  any  right  to  col- 
{  lect  rent  of  Skala;  since,  as  indicated,  Skala 
j  paid  the  full  amount  of  the  rent  in  advance. 
See  sections  2194,  2195,  Rev.  St  1898.    Thus 
it  appears  that  Skala  had  the  absolute  right 
to  tbe  crop,  not  only  as  against  the  plaintiff, 
but  also  as  against  the  defendant's  son,  as 
such  grantee,  for  several  days  after  the  exe- 
cution and  delivery  of  the  deed.     As  such 
owner,  Skala  had  the  right  to  sell  and  trans- 
fer tbe  crops  to  whomsoever  be  pleased. 

4.  The  only  remaining  question  is  wheth- 
er the  plaintiff,  by  reason  of  having  given 
the  warranty  deed  to  the  defendant's  son, 
was  estopped  from  taking  an  assignment  or 
transfer  of  the  crop  and  holding  it  as  against 
the  son  as  such  g^rantee  in  tbe  deed.  The 
argument  Is  that  the  outstanding  lease  in 
Skala  was  a  breach  of  the  covenants  in  tbe 
deed,  and  that  when  tbe  plaintiff  acquired 
title  to  the  crop  it  inured  to  the  benefit  of  bis 
grantee,  and  that  he  cannot  be  allowed  to 
set  up  title  to  the  crops  to  defeat  bis  own  ab- 
solute grant.  The  fallacy  in  the  argument 
consists  in  tbe  assumption  that  the  crop  in 
question,  as  between  the  plaintiff  and  his 
grantee,  was  a  part  of  the  real  estate.  The 
general  rule  Is  tbat  all  crops  which  require 
to  be  planted  or  sown  annually  are  "fructua 
Induatriales,"  and  "may  be  sold  by  parol  as 
personal  property,"  and  "pass  to  the  personal 
representative  to  be  administered  as  personal 
property."  8  Am.  &  E.  B.  L..  (2d  Ed.)  302. 
Such  crops  are  subject  to  seizure  and  sale  on 
execution  or  attachment  Id.  308;  Whipple 
T.  Foot  2  Johns.  418,  3  Am.  Dec.  442;  Smith 
▼.  Tritt,  18  N.  0.  241,  28  Am.  Dec.  565; 
Heard  v.  Fairbanks,  5  Mete.  Ill,  38  Am.  Dec. 
394;  Backenstoss  v.  Stabler's  Adm'rs,  33  Pa. 
251,  75  Am.  Dec.  592;  'Flynt  v.  Conrad,  93 
Am.  Dec.  588;  Willis  v.  Moore,  69  Tex.  628, 
46  Am.  Rep.  284;  Polley  v.  Johnson,  52  Kan. 
478.  35  Pac.  8,  23  L.  R.  A.  258;  Mabry  v. 
Harp.  58  Kan.  398,  36  Pac.  743;  Erlckson  v. 
Peterson,  47  Minn.  525,  50  N.  W.  699.  Sev- 
eral of  these  cases,  and  many  otliers  which 
might  be  cited,  support  the  proposition  that 
parol  evidence  is  admissible  to  show  that  at 
the  time  of  conveying  the  land  such  crops 
were  reserved  or  severed.  There  are  adjudi- 
cations the  other  way.  The  general  rule  is 
stated  by  Mr.  Freeman  thus:  "Crops,  wheth- 
er growing  or  standing  in  the  field  ready  to 
be  harvested  are,  when  produced  by  annual 
cultivation,  no  part  of  the  realty.  They  are. 
therefore,  liable  to  voluntary  transfer  as 
chattels.    It  is  equally  well  settled  tbat  they 


Digitized  by 


Google 


610 


97  NORTHWESXEHN  REPORTER. 


may  be  seized  and  sold  nnder  ezecutioD." 
Such  propositions  are  supported  by  the  cita- 
tion of  numerous  adjudlcatloiis.  1  Freeman 
on  Ex.  (3d  Ed.)  i  113,  and  3  Freeman  on 
Ex.  $  349b.  In  this  last  section  It  la  said, 
among  other  things,  that  "the  mere  sale  of 
a  growing  crop  operates  to  sever  It  from  the 
realty,  so  that  It  will  no  longer  be  included 
In  a  voluntary  or  Involuntary  transfer  of 
such  realty."  This  court  has  often  recog- 
nized the  right  to  give  a  valid  chattel  mort- 
gage upon  such  growing  crops.  Comstock  v. 
Scales,  7  Wis.  159;  Lanyon  v.  Woodward,  66 
Wis.  652,  657,  13  N.  W.  863;  Lamson  v. 
Moffat,  61  Wis.  153,  21  N.  W.  62;  Merchants' 
&  Mechanics'  Saving  Bank  v.  Lovejoy,  84 
Wis.  601,  609,  66  N.  W.  108.  On  the  other 
band,  those  crops  which  grow  from  peren- 
nial roots,  and  which  do  not  require  the  an- 
nual labor  of  the  owner  to  bring  them  into 
existence,  are  called  "fructus  naturales,"  and 
pass  to  the  heir  at  law  or  devisee  as  a  part 
of  the  real  estate.  Id.;  Rogers  v.  Elliott,  69 
N.  H.  201,  47  Am.  Rep.  192;  Kirkeby  v. 
Erickson  (Minn.)  96  N.  W.  706;  Sparrow  ▼. 
Pond,  49  Minn.  412,  62  N.  W.  86,  16  L.  R.  A. 
103,  32  Am.  St.  Bep.  671.  It  is  unnecessary 
to  continue  the  discussion.  We  must  hold 
that  the  crop  in  question  was  personal  prop- 
erty, and  that  the  plaintUf  was  not  estopped 
by  his  deed  from  acquiring  the  title  and 
possession  to  the  same  and  holding  the  same 
as  against  bis  grantee,  and  the  defendant 
acting  under  him. 

The  Judgment  of  tiie  circuit  court  la  af- 
firmed. 


ALLARD  V.  SMITH. 

(Supreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

JUSTICES  OP  PBACB— APPEAL— PERFECTION- 
RETURN  BT  SUCCESSOR— DISMISSAL  OF  AP- 
PEAL —  DISCRETIONARY  POWER  —  AMEND- 
MENT OF  ORDER. 

1.  Under  Rev.  St.  1898,  {§  3764,  3765,  pro- 
viding for  a  compnlBory  return  by  a  jostlce  to 
an  appellate  conrt,  even  after  he  has  gone  out  of 
office,  and  also  providing  for  the  ascertain- 
ment of  facts  as  to  the  tnal  below  by  witness- 
es, in  place  of  a  return,  if  the  Justice  is  dead 
or  out  of  the  state,  the  justice's  successor  has 
no  authority  to  make  returns  for  him. 

2.  A  court,  on  appeal  from  a  justice's  judg- 
ment, has  Inherent  power  to  require  appellant 
to  cause  a  return  to  be  made  within  a  rea- 
sonable time,  or,  on  failure  to  do  so,  dismiss 
the  appeal,  m  Its  discretion. 

3.  The  discretion  of  the  circuit  conrt  in  dls- 
miasing  an  appeal  was  wisely  exercised,  where 
nearly   four  years  had   elapsed   since  the   ap- 

Eeal  was  taken,  and,  although  three  motions 
ad  been  made  to  compel  a  return,  two  were 
denied  because  Improperly  made,  and  the  oth- 
er withdrawn,  and  for  a  year  and  a  half  be- 
fore dismissal  of  the  appeal  there  was  no 
obstacle  to  its  perfection,  and  the  conrt  had 
ordered  a  perfection  of  the  record  before  a 
certain  term,  under  penalty  of  dismissal,  about 
a  year  before  the  case  was  actually  dismissed. 

4.  The  fact  that  suffldent  fees  are  tendered 
a  justice  on  appeal  from  his  judgment  does 
not  relieve  appellant  of  the  necessity  of  com- 
pelling the  making  of  a  retnm  to  the  appel- 
late court  nnder  Rev.  St  1898,  |  8764,  en  the 
Justice's  failure  to  do  so. 


6.  On  orally  granting  a  motion  to  db 
"action,"  the  court  had  power,  before 
der  was  reduced  to  writing,  and  at  tl 
ternij  to  amend  both  motion  and  order 
provide  for  a  dismissal  of  the  "appeaL 

Appeal  from  Circuit  Court,  Fond 
County;  Michael  Kirwan,  Judge. 

Action  by  E.  C.  Allard  against  M.  G 
From  a  Judgment  of  the  circuit  court 
Ing  an  appeal  from  A  Justice's  judgn 
plaintiff,  defendant  appeals.     Afflmu 

This  Is  an  appeal  from  a  Judgment 
circuit  court  of  Fond  du  Lac  county 
ing  an  appeal  from  a  Justice  ooort. 
pears  from  the  record:  That  Allard- 
an  action  of  unlawful  detainer  againt 
before  one  Bissell,  a  Justice  of  the  pel 
obtained  Judgment  of  restltutloo 
January  14,  1897.  That  the  defends 
a  proper  notice  and  undertaking  upoi 
to  the  county  court  of  Fond  da  Lac 
upon  the  following  day.  That  at  tt 
time  he  tendered  to  the  Justice  $7.50 
sum  was  Intended  to  cover  the  varloi 
necessary  to  be  paid  upon  appeal,  to  ' 
state  tax;  $1  for  return;  $2  for  derl 
and  $3.60  for  Justice's  fees.  That  the 
refused  to  accept  the  sum  tendered,  c 
that  the  Justice's  fees  amounted  to  $5 
hence  that  the  tender  made  was  Insi 
That  a  few  days  later  the  defendant 
motion  in  the  county  court  for  an  ord 
pelUng  the  Justice  to  make  a  return 
motion  was  denied,  and  the  order  oi 
was  affirmed  In  this  court  on  the 
that  the  time  had  not  expired  withli 
the  return  might  be  made.  Allard  ▼. 
97  Wis.  534,  73  N.  W.  50.  That  on  , 
1898,  Bissell's  term  of  office  having 
his  successor  In  office,  Thomas  Wats 
a  certified  copy  of  the  docket  entrle: 
case  In  the  county  court,  but  rettai 
papers,  the  same  having  been  lost  ' 
November  30,  1897,  the  defendant  c 
an  order  requiring  Bissell  to  show  cai 
he  should  not  make  return,  but  that 
der  was  vacated  before  hearing,  u] 
defendant's  own  motion.  That  Septei 
1898,  the  plaintiff  moved  to  dismiss 
peal  for  nonpayment  of  the  Justlo 
and  failure  to  bring  the  case  to  trial 
terms,  but  that  this  motion  was  den 
cember  6,  1808,  and  the  case  strlck* 
the  calendar  for  the  term,  and  the  de 
given  leave  to  perfect  the  record  be: 
January  term  of  said  court  on  penalt: 
missal  of  the  appeal  if  he  did  not  do 
the  case  was  placed  on  aaid  January  c 
That  December  10,  1898,  the  plalntl 
and  filed  an  affidavit  of  prejudice,  I 
no  order  of  change  was  actually  ma 
July,  1899.  That  in  January,  1899, 
fendant,  assuming  the  change  of  v 
have  been  made,  made  a  motion  In 
cult  court  for  an  order  compelling  B 
make  a  return,  which  motion  was 
in  March.  1809,  because  the  recon 
■till  In  the  county  conrt    That  Novei 
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1899,  the  xrialntur  moved  tbe  circuit  court  that 
the  appeal  be  dismissed  for  failure  to  bring 
the  action  to  trial,  and  for  failure  to  perfect 
the  appeal,  which  motion  was  denied  April 
14,  1900.  That  tbe  case  then  rested  without 
further  proceedings  until  November  11,  1900, 
when  the  plaintiff  moved  to  dismiss  the  "ac- 
tion," -which  motion  seems  to  have  been  oral- 
ly granted,  but,  before  the  order  of  dlBmlssal 
was  reduced  to  writing,  both  the  motion  and 
order  were,  on  plalntUTs  motion,  amended  so 
as  to  make  them  a  motion  and  order  dis- 
missing the  "appeal."  Judgment  of  dismis- 
sal of  the  appeal  la  pursuance  to  this  order 
was  rendered,  and  the  defendant  appeals  to 
this  court. 

O.  D.  Smith,  for  appellant    Duffy  ft  Mc- 
Crory,  for  respondent 

WINSLOW,  J.   (after  stating  the  facts). 
That  the  appellant  has  been  Industrious  In 
tbU   case   is   undeniable,   but   his   industry 
seems  to  have  been  largely  misdirected.    It 
was  his  duty  to  see  that  a  return  to  tbe  ap- 
pellate court  was  made.    Until  that  was  done, 
tlie  appeal  was  imperfect,  and  the  court  had 
power  only  to  compel  a  return  or  dismiss 
tlie  appeal.    Allard  v.  Smith,  97  Wis.  534,  73 
N.  W.  50.    The  copy  of  tbe  docket  filed  by 
Watson,  tbe  sucoeesor  In  office  of  Blssell, 
constituted  no  return.  In  law.    The  statute 
does  not  authorize  the  successor  In  office  to 
make  return,  but  provides  specifically  for  a 
return  0>y  compulsion  if  necessary)  by  the 
Justice  who  tried  the  case,  even  if  he  shall 
have  gone  out  of  office,  and,  In  case  of  his 
death.  Insanity,  or  removal  from  the  state, 
provides  for  the  ascertainment  of  the  facts 
as  to  the  trial  below  by  the  examination  of 
witnesses,  thus  supplying  the  place  of  a  re- 
tnm.    Rev.  St  1898,  SS  37&1-3765.    The  ap- 
pellate court  undoubtedly  had  power  to  re- 
qnire  the  appellant  to  cause  tbe  return  to  be 
made  within  a  reasonable  time,  and,  in  case 
of  failure  so  to  do,  to  dismiss  the  appeal,  in 
the  exercise  of  a  wise  discretion.    This  could 
be  done,  not  under  the  terms  of  section  3766, 
Bev.  St  1898,  because  no  return  had  been 
made,  and  hence  that  section  did  not  apply, 
but  under  the  inherent  power  possessed  by 
courts  of  record  to  require  the  diligent  prose- 
cation  of  actions  by  suitors,  to  the  end  that 
the  records  of  the  court  may  not  be  incum- 
bered by  dead  or  dormant  litigation.    6  Enc. 
PI.  &  Pr.  904.    We  think  the  discretion  was 
wisely  exercised  in  the  presenf'case.    Nearly 
four  years  had  elapsed  since  the  appeal  was 
taken.   It  is  true  that  the  appellant  had  made 
three  motions  to  compel  a  return;   the  first 
being  denied  because  made  prematurely  be- 
fore a  return  was  due,  the  second  being  with- 
drawn by  the  appellant  himself,  and  the  third 
being  denied  by  the  circuit  court  beca'use 
Ibe  change  of  venue  bad  not  yet  been  per- 
fected.  After  the  change  of  venue  was  com- 
plete, however,  nearly  a   year  and  a  half 
-lapsed  before  tbe  dismissal  of  the  appeal, 
during  which  time  the  appellant  made  no 


effort  to  procure  a  retiurn,  tbougb  be  bad  been 
required  by  order  of  the  county  court  made 
before  the  change  of  venue  to  pwfect  tbe 
record  before  the  January  term,  1899,  of  that 
court,  on  pain  of  dismissal  of  the  appeal. 

We  have  not  found  it  necessary  to  discuss 
the  question  as  to  whether  the  tender  of  fees 
to  tbe  Justice  on  tbe  appeal  was  sufficient 
If  It  was  sufficient  the  duty  stUl  lay  upon 
the  appellant  to  take  the  proper  proceedings 
to  compel  the  making  of  a  return  under  sec- 
tion 8764,  supra. 

The  court  undoubtedly  bad  power  at  tbe 
same  term  to  amend  tbe  motion  papers  and 
order  so  that  tbey  should  provide  for  a  dis- 
missal of  tbe  "appeal,"  instead  of  a  dis- 
missal of  the  "action." 

Judgment  affirmed. 


SWENNES  V.  SPBAIN  et  aL 
(Supreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

BBS    JUDICATA— MATTERS     CONCLUDED— MAT- 
TBRS  ACTUALLY  LITIQATBD— ESTOPPEL. 

1.  In  order  that  a  jadgment  be  res  Judicata 
on  all  questions  which  might  have  been  litigat- 
ed in  the  action  in  which  it  was  rendered,  the 
second  action  must  be  between  the  same  par- 
ties or  their  privies,  and  for  the  same  cause  of 
action. 

2.  An  action  under  Rev.  St  1898,  t  1331,  to 
recover  a  penalty  for  the  maintenance  of  a 
fence  on  a  highway,  and  a  bill  by  defendant 
therein  to  enjoin  the  supervisors  from  remov- 
ing a  contemplated  fence,  to  be  located  on  sub- 
stantially the  same  ground,  are  not  founded  on 
the  same  cause  of  action,  and  the  judgment 
in  the  encroachmoit  action  is  only  res  Judicata 
in  the  second  action  on  questions  actually  lit- 
igated and  decided  therein. 

8.  Where,  in  an  action  under  Rev.  St  1898,  { 
1831,  to  recover  a  penalty  for  the  maintenance 
of  an  existing  fence  encroaching  on  a  highway, 
the  only  question  litigated  was  whether  the 
fence  constituted  an  encroachment,  the  Judg- 
ment was  not  res  judicata  on  the  question  of 
the  titie  of  defendant  therein  in  a  suit  by  him 
to  enjoin  the  supervisors  from  removing  a  con- 
tempkted  fence,  to  be  located  on  snbstantially 
the  same  ground. 

4.  A  defeudant  in  an  action  under  Rev.  Bt 
1898,  S  1331,  to  recover  a  penalty  for  the 
maintenance  of  an  existing  fence  encroaching 
on  a  highway,  who  fails  to  avail  himself  of  the 
defense  of  title  to  the  land  where  the  fence  is 
located,  is  not  entitled  to  maintain  a  suit  in 
equity  to  restrain  the  supervisors  from  remov- 
ing a  contemplated  fence,  to  be  located  on  sub- 
stantially the  same  ground. 

Appeal  from  Circuit  Court,  La  Crosse  Coun- 
ty; J.  J.  Fruit  Judge. 

Action  by  Ole  Swennes  against  George  D. 
Sprain  and  others.  From  an  order  dverrul- 
Ing  a  demurrer  to  tbe  complaint  defendants 
appeal.    Reversed. 

This  is  an  action  in  equity  brought  to  en- 
join the  supervisors  and  highway  officers  of 
the  town  of  Barre,  La  Crosse  county,  from 
removing  a  fence  which  they  claimed  to  be 
an  encroachment  upon  tbe  common  highway. 
The  complaint  after  stating  tbe  official  char- 
acter of  the  defendants,  alleges,  in  substance, 
that  the  plaintiff  owns  and  occupies  a  certain 
described  40-acre  tract  of  land  in  the  town 
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of  Barre;  tbat  in  December,  1801,  the  de- 
fendant guperrlaore  caused  ftn  action  to  be 
commenced  in  a  Justice  court  in  the  name  of 
the  state  against  the  plaintiff  for  the  purpose 
of  collecting  a  forfeiture  for  the  maintenance 
of  an  encroachment  upon  a  highway  of  said 
town,  claiming  that  the  plaintiff's  fence  on 
the  west  side  of  said  40  acres  constituted  said 
encroachment;  tbat  issue  was  joined  in  said 
action  solely  on  the  question  whether  said 
fence  constituted  an  encroachment,  and  the 
question  of  the  plaintiff's  title  to  the  strip  of 
land  on  which  the  fence  stood,  or  as  to 
whether  the  legal  highway  in  fact  existed, 
was  not  raised,  litigated,  or  decided  in  said 
action;  that  the  said  action  was  tried,  and 
Judgment  rendered  therein  that  said  fence 
encroached  on  the  highway  20  links  at  the 
north  end,  and  33  links  at  a  point  15  chains 
south  of  the  north  line,  and  adjudged  tbat 
plaintiff  pay  a  penalty  of  $5  and  costs  of 
suit,  and  remove  sncb  encroachment  within 
20  days:  that  the  plaintiff  appealed  from 
such  Judgment  to  the  circuit  court,  whicb 
.  court  decided  tbat  such  appeal  could  be 
beard  only  on  the  original  papers  and  return 
of  the  Justice,  and  rendered  Judgment  af- 
firming the  Judgment  of  the  Justice,  except  as 
to  a  trivial  change  in  the  amount  of  en- 
croachment, and  adjudged  that  the  fence  be 
removed  within  20  days  from  February  21, 
1902;  tbat  the  plaintiff  now  owns,  and  for 
many  years  has  owned  and  occupied  ad- 
versely, said  strip  of  land,  and  that  the  same 
constituted  no  part  of  any  highway,  and  that 
the  fence  has  been  maintained  for  more  ttian 
30  years  last  past,  but  that  the  defendants, 
April  27,  1902,  forcibly  entered  and  removed 
said  fence,  and  tbat  plaintiff  thereafter  re- 
built the  same,  but  the  defendants  removed 
the  same  again,  and  threatened  to  continue 
to  remove  said  fence  whenever  it  should  be 
rebuilt,  and  to  permanently  use  and  occupy 
said  strip  of  land  as  part  of  the  highway; 
tbat  the  said  40-acre  tract  is  a  part  of  the 
plaintiff's  farm,  on  which  the  plaintiff  raises 
large  crops  nnd  pastures  large  numbers  of 
cattle,  and  that  it  is  necessary  tbat  said 
farm  be  kept  fenced,  in  order  to  protect  the 
said  crops,  and  to  keep  said  cattle  from 
straying  away;  and  tbat  the  plaintiff  has  no 
adequate  remedy  at  law.  To  this  complaint 
the  defendants  demurred  generally,  which 
demurrer  was  overruled,  and  the  defendants 
appeal. 

HIgbee  &  Bunge,  for  appeilant&  A.  B. 
Bleekman,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  complaint  doubtless  states  a  good  cause 
of  action  in  equity,  unless  the  allegations 
concerning  the  previous  encroachment  action 
and  the  Judgment  rendered  therein  make  it 
demurrable.  Uren  v.  Walsh,  57  Wis.  98,  14 
N.  W.  902.  The  appellants  claim  tbat  the 
Judgment  in  the  encroachment  action  is  res 
adjudicata  upon  all  questions  wlilch  might 
tiave  been  litigated  in  that  case.    This  claim 


cannot  be  sustained.  In  order  to  ba 
an  effect,  the  second  litigation  must 
tweeu  tbe  same  parties  or  their  pri-r 
upon  tbe  same  cause  of  action.  Gn 
Spalding,  104  Wis.  193.  80  N.  W.  58$ 
be  conceded  that  tbe  present  action 
stantially  l)etween  tbe  same  parties 
encroachment  action,  it  manifestly  Is 
on  the  same  cause  of  action.  Tbe  ei 
ment  action  was  an  action  under 
1331,  Rev.  St.  1898,  to  recover  a  pen 
the  maintenance  of  an  existing  fenci 
encroached  upon  tbe  highway.  The 
action  is  an  action  in  equity  to  enj 
supervisors  from  removing  a  contei 
fence  upon  substantially  tbe  same 
While,  under  proper  pleadings,  the  s 
gal  principle  might  doubtless  be  dec 
both  cases,  it  would  be  a  misnomer 
that  they  are  both  founded  upon  tt 
cause  of  action.  So  tbe  Judgment  in 
croachment  action  is  only  res  adjud 
this  action  upon  questions  whicb  v 
tually  litigated  and  decided  in  the  for 
tion. 

Undoubtedly  tbe  defense  of  no  hi 
or,  in  other  words,  of  title  to  the  strii 
have  been  pleaded  In  that  action; 
complaint  alleges  that  only  the  qnes 
encroachment  was  there  pleaded  and 
ed,  and  this  allegation  is,  of  course, 
sive  on  demurrer.  The  two  questii 
separate  and  distinguishable.  Soule  i 
19  Wis.  593.  Thus  It  clearly  appea 
the  Judgment  In  tbe  encroachment  a 
not  res  adjudicata  in  this  action  u] 
question  of  title,  because  tbat  quest! 
not  litigated,  and  the  present  action 
upon  tbe  same  cause  of  action. 

Appellants,  however.  Invoke  anotb 
principle  which  is  fatal  to  the  cot 
Tbe  defense  of  title  was  entirely  a- 
to  the  plaintiff  in  the  encroachment 
He  should  have  pleaded  it  in  Justic< 
and  tbe  case  would  have  been  cert 
tbe  circuit  court  on  the  plea  of  title, 
not  prevented  from  doing  so  by  frau 
dent,  or  mistake.  In  this  situation, 
will  not  afford  him  relief.  He  sboul 
made  his  defense  when  he  had  a  cl 
portunity  at  law  in  an  action  where 
could  have  been  had.  Having  faile< 
so,  it  has  become  what  Is  called  a  "pre 
ted  defense,"  to  which  equity  will  no 
as  a  ground  for  affirmative  relief.  E 
Benedict,  83  Wis.  603,  53  N.  W.  891. 

Order  reversed  and  action  remande 
directions  to  sustain  the  demurrer,  b 
further  proceedings  according  to  law. 


DAVIS  T.  DREGNE  et  aL 

(Supreme  Court  of  Wisconsin.     Dec.  11 

MASTER  AND  SERVANT— INJURY  BY  Sf 

—TRIAL,— EVIDENCE— REMARKS  B 

COURT— INSTRUCTIONS. 

1.  Evidpnce  helrt  tn  support  finding 

Jury  that  one  defendant  was  acting  wit 
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icspe  of  hia  employment,  aa  servant  of  th« 
ither  defendADt,  his  father,  in  driving  the  team 
riiich  caused  the  injury  complained  of. 

2.  In  an   action  against  father  and  son  for 
legligence   of  the  son  in  driving  the  father's 
:eaffi,   the   court's  remarlc  to   counsel,   in  the 
;>Te8ence  of  the  jury,  that,  "from  the  manner 
)f  these  parties  on  the  stand,  the  court  does 
lot  believe"  there  was  a  bailment  of  the  team,   | 
nade  in    connection   with   the   other   remarks  i 
ihoving  a  belief  that  the  son  was  acting  as  the  | 
rather's    servant,    was    prejudicial    to    them,  i 
though  the  court  warned  the  jury  not  to  be  in- 
luenced  by  the  remark.  I 

3.  In  an  action  for  injuries,  where  the  court,  I 
in  charging  the  jury,  after  reviewing  plaintiffs 
evidence  as  to  contributory  negligence,  asked, 
"What  would  you  have  had  him  do,  more  than 
he  did  do?"  it  was  error  prejudicial  to  defend- 
iDta. 

Appeal  from  Circuit  Court  Vernon  Coun- 
ty; J.  J.  Fruit,  Judge. 

Action  by  Leonard  C.  Davla  against  Syl- 
rester  Dregne  and  another.  From  a  Judg- 
ment in  favor  of  the  plaintiff,  defendants 
appeal.    Reversed. 

This  is  an  action  to  recover  damages  for 
personal  injaries  sostalned  by  tbe  plaintiff 
by  reason  of  being  struck  by  a  team  belong- 
ing to  the  defendant  John  S.  Dregne,  and  be- 
ing driven  by  bis  son,  tbe  defendant  Syl- 
vester Dregne,  at  a  street  crossing  In  Vlro- 
qua  about  7  o'clock  on  the  evening  of  Febru- 
ary 22,  1902.  Issue  being  joined  and  trial 
had.  tbe  Jury,  at  tbe  close  thereof,  returned 
a  special  verdict  to  tbe  effect  (1)  that  tbe 
defendant  Sylvester  was  tbe  servant  of  tbe 
defendant  John  S.  on  February  22,  1902;  (2> 
that  the  defendant  Sylvester  was  acting 
within  the  scope  of  his  employment  while 
engaged  In  driving  the  team  at  tbe  time  be 
collided  with  the  plaintiff  on  tbe  crossing 
on  the  evening  of  February  22,  1902;  (3) 
that  tbe  defendant  Sylvester  was  wanting  in 
ordinary  care  in  driving  and  managing  the 
team  immediately  prior  to  and  at  the  time 
he  collided  with  tbe  plaintiff  on  the  cross- 
lag;  (4)  that  Bucb  want  of  ordinary  care  In 
driving  and  managing  the  team  was  the 
proximate  cause  of  the  plaintiff's  injury;  (5) 
that  the  plaintiff  was  using  ordinary  care  in 
attempting  to  pass  over  the  crossing  at  the 
time  of  the  aCddent;  (6)  that  they  assessed 
the  plaintiff's  damages  at  $900.  From  the 
lodgment  entered  thereon  accordingly  for 
the  amount  stated,  the  defendants  bring  this 
sppeaL 

C.  M.  Butt,  Jr.,  and  0.  W.  Oraves,  for  ap- 
pellants. SUbangh  &  Bennett,  for  respond- 
ent 

CASSODAT,  C.  J.  (after  stating  the  facts). 
It  ia  claimed  that  tbe  evidence  is  Insufficient 
to  rapport  the  findings  of  the  jury  to  the  ef- 
fect that  tbe  defendant  Sylvester  was  the 
•ervant  of  his  father  at  the  time  of  the  In- 
Inry,  and  that  he  was  acting  at  the  time 
Within  tbe  scope  of  bis  employment,  and 
bence  that  a  nonsuit  should  have  been  grant- 
ed in  favor  of  the  defendant  John  S.  Dregne. 
The  evidence  in  support  of  sach  findings  Is 
WN.W.-88 


mostly  drcnmstantlal.  Sylyester  was  22 
years  of  age  at  tbe  time,  unmarried,  and 
lived  at  his  father's  bouse,  and  voluntarily 
did  some  work  about  the  farm,  but  received 
no  wages,  and  was  engaged  In  raising  tobac- 
co on  shares  on  his  father's  farm.  We  can- 
not say  tbat  such  findings  of  the  Jury  are 
unsupported  by  the  evidence,  when  consid- 
ered In  the  most  favorable  light  it  will  legiti- 
mately bear  in  favor  of  the  plaintiff.  Renne 
V.  The  United  States  Leather  Co.,  107  Wis. 
320,  83  N.  W.  473.  As  there  must  be  a  new 
trial,  we  refrain  from  discussing  the  evi- 
dence bearing  upon  the  questions  suggested, 
or  tbe  inferences  to  be  drawn  from  such  evi- 
dence. 

2.  It  Is  claimed  that.  In  denying  tbe  mo- 
tion for  a  nonsuit,  the  trial  Judge  made  re- 
marks in  the  presence  of  the  jury  which 
were  prejudicial  to  the  defendants.  Such  re- 
marks cover  nearly  two  pages  of  the  printed 
case.  We  quote  some  of  them:  "It  is  true, 
the  boy  says  he  drove  the  team;  but  tbe 
presumption  would  be,  in  tbe  absence  of  any 
evidence  to  the  contrary,  tbat  be  was  acting 
there  for  his  father.  So  the  court  will  let 
the  Jury  say,  under  all  this  evidence,  wheth- 
er they  would  believe  the  boy's  statement 
and  his  father's— taking  their  manner  on  tbe 
stand— and  let  them  pass  upon  it  •  •  * 
Every  one  would  naturally  look  at  it  In  a 
common  sense  view— that  the  boy  came 
along  with  bis  father,  driving  tbe  team;  that 
he  acted  as  the  servant  and  agent  of  his 
father.  There  is  not  a  man  in  the  court- 
room who  has  heard  the  boy's  testimony  but 
would  think  for  a  moment  that  tbe  boy 
brought  the  father  to  town.  They  would  say 
that  the  boy  came  along  wltb  his  father. 
•  •  •  Take  the  boy's  statement.  He 
says  he  borrowed  the  team  on  this  occasion. 
The  father  and  son  came  here  together;  and, 
as  I  say,  take  these  facts  altogether— tbe 
fact  that  he  lived  there  at  home,  and  had 
driven  out  before  with  bis  father  and  other 
members  of  the  family— the  presumption 
would  be,  from  these  statements,  that  he 
acted'  for  his  father.  •  •  •  So,  taking 
this  transaction  and  these  statements  of  their 
coming  here,  the  court  is  going  to  let  the 
Jury  say,  under  all  this  evidence,  whether 
tbey  would  believe  this  boy's  statement,  and 
his  father's,  taking  their  manner  of  testi- 
fying on  tbe  stand.  Defendants*  Counsel: 
Doesn't  the  court  believe  there  was  a  bail- 
ment of  this  team?  Court:  Ton  have  asked 
me  the  question,  and  I  will  say  that,  from 
the  manner  of  these  parties  on  the  stand, 
the  court  does  not  believe  It  It  may  be  so." 
Tbe  only  portion  of  such  remarks  excepted 
to  is  the  answer  to  the  direct  question  put 
to  the  court  by  counsel  for  the  defendants. 
As  soon  as  such  exception  was  taken,  the 
court  cautioned  the  Jury  not  to  be  Influenced 
by  such  remarks,  as  tbey  were  Intended 
merely  for  counsel,  and  not  for  the  jury. 
Such  caution  was  reiterated  in  tbe  general 
charge.    Such  remarks  of  the  court  were  un- 


Digitized  by 


Google 


514 


97  NORTHWESTKRN  REPORTEB. 


doubtedly  made  without  considering  tbe  ef- 
fect tbey  wonld  naturally  bare  upon  the 
Jury.  And  yet  it  Is  very  obTlous  that  such 
remarks  must  have  deeply  Impressed  the 
Jury.  They  were  told,  In  effect,  that  every- 
body would  naturally  believe  from  the  tes- 
timony of  the  defendants  "that  the  boy  came 
along  with  his  father,  driving  the  team;  that 
he  acted  as  the  servant  and  agent  of  his  fa- 
ther"; that  there  was  "not  a  man  In  the 
courtroom,"  who  had  beard  the  boy's  testi- 
mony, that  "would  think  for  a  moment  that 
the  boy  brought  the  father  to  town,"  but 
they  "would  say  that  the  boy  came  along 
with  bis  father";  and  It  was  repeatedly  said 
that,  from  the  boy's  testimony,  it  would  be 
presumed  that  the  boy  "acted  for  his  father" 
In  driving  the  team.  From  such  remarks 
tbe  Jury  and  the  bystanders  would  naturally 
infer  that,  in  the  opinion  of  the  court,  the 
testimony  of  the  defendants  was  unworthy 
of  credit,  and  that  no  one  in  the  courtroom 
would  believe  them.  And  so  when  the  di- 
rect question  was  put  to  the  court.  It  was 
frankly  stated  "that,  from  the  manner  or* 
the  defendants  upon  the  stand,  tt|.e  court  did 
not  lielieve  them.  This  court  has  repeatedly 
applied  liberal  rules  to  the  remarks  of  trial 
Judges  in  the  presence  of  the  Jury.  Oll- 
ehrlst  V.  Brande,  68  Wis.  184,  192-105,  15 
N.  W.  817;  Stiles  v.  The  Nelllsville  Milling 
Co.,  87  Wis.  271,  58  N.  W.  411;  Baker  v. 
State,  88  Wis.  150,  59  N.  W.  570;  Owen  v. 
Long,  97  Wis.  83,  72  N.  W.  304.  While  we 
would  be  unwilling  to  reverse  the  Judgment 
merely  because  the  court,  in  answer  to  a 
direct  question  put  by  counsel  for  the  de- 
fendants, expressed  an  opinion  that  their  tes- 
timony was  unworthy  of  credit,  yet  it  is 
obvious  that  it  must  have  made  a  de^  im- 
pression upon  the  Jury,  especially  in  con- 
nection with  the  remarks  of  the  court  which 
preceded.  Such  remarks  had  a  direct  bear- 
ing upon  tbe  vital  controversy  in  the  case. 
Notwithstanding  the  fact  that  such  remarks 
were  very  objectionable,  yet  they  do  not  con- 
stitute reversible  error,  for  want  of  excep- 
tion. Lowe  V.  State  (Wis.)  96  N.  W.  417- 
421,  and  cases  there  cited. 

3.  Exception  is  taken  to  a  portion  of  the 
charge  to  the  Jury  on  the  question  whether 
the  plaintiff  was  using  ordinary  care  in  at- 
tempting to  pass  over  the  crossing  at  the 
time  of  the  accident,  as  follows:  "You  have 
heard  the  old  gentleman's  testimony,  both 
on  his  direct  and  cross  extiralnatlon,  as  to 
what  he  did.  He  tells  you  that  when  he  got 
near  Court  street  comer,  at  Fortney's  Hotel, 
that  he  stopped  a  moment;  that  be  looked 
and  listened,  and  that  he  did  not  see  any 
team  In  sight;  and  that  he  approached  on 
an  average  gait,  such  as  he  was  in  the  habit 
of  using,  to  cross  this  street  at  the  proper 
crossing  at  the  time.  •  •  •  what  would 
you  have  had  him  do,  any  more  than  be  did 
do?"  This  left  the  Jury  to  infer  that.  In  the 
opinion  of  the  court,  the  plaintiff  had  done 
everything  that  the  law  required  him  to  do. 


and  that  his  statement  as  to  wbm 
was  a  verity  in  the  case,  and  mas 
cepted  as  true  by  the  Jury.  Tbis,  v 
was  invading  the  province  of  tbe  , 
peclally  when  considered  in  connect 
tbe  remarks  of  the  court  on  t&e  oai 
a  nonsuit,  to  which  attention  has 
been  called.  Taken  together,  the  Jui 
naturally  infer  that  the  court  wai 
opinion  that  the  plaintiff  was  wi 
credit,'  and  that  his  testimony  sboal 
cepted  as  true,  but  that  the  testi: 
tbe  defendants  was  unworthy  of  en 
contrary  to  the  presumptions  arisi 
their  own  testimony.    Tbe  defendai 

i  entitled  to  a  fair  trial  by  an  unpi 

I  jury.    We  do  not  think  they  have  I 

I  a  trial. 

The  Judgment  of  tbe  circuit  cou 

I  versed,  and  the  cause  is  remanded  fi 
trlaL 


RHODES  et  al.  v.  HALVERSON 

(Supreme  Court  of  Wisconsin.     Dec.  1 

HIOHWAYS-STATCTB— EVIDKNCE-i 
CIBNOT— HARML.ES8  KRROR. 

I  1.  An  uurecorded  road,  which  has  b 
I  and  worked  as  a  public  highway  10  y 
I  comes  a  public  highway,  by  virtue  of  t 
!  provisions  of  Rev.  St.  1898,  {  1294. 

2.  Evidence  considered  and  held  to  ( 
finding  that  a  road  had  been  used  and 
as  a  public  highway  for  10  years. 

3.  Admitting  immaterial  evidence,  nc 
dicial  in  its  effect,  is  harmless  error. 

Appeal  from  Circuit  Court.  L>a 
County;  3.  J.  Fruit,  Judge. 

Action  by  L.ouisa  Rhodes  and  others 
Knudt  Halvcrsou  and  others.  From 
ment  for  defendants,  plaintiffs  appc 
firmed. 

Tbis  is  an  action  for  an  alleged 
for  the  cutting  down  of  fences  on  tl 
ises  of  appellants.  Respondents  ent 
pellants'  premises  and  caused  the  f 
be  removed  upon  the  ground  that  the 
up  the  public  highway,  establlshec 
years  of  adverse  public  user,  and  b] 
been  traveled  and  worked  for  a  peri 
consecutive  years  before  this  action  v 
menced.  Appellants  are  the  owner 
premises  through  which  the  alleged  I 
runs.  Their  land  consists  of  two  4 
tbe  division  line  between  tbe  40*8  la 
beside  which  tbe  road  runs.  On  tl 
site  side  of  the  road  Is  appellants' 
land.  The  road  runs  north  and  sonl 
south  end  of  the  road  rans  Into  a  pub 
way  known  as  the  "Bostwick  Valley 
The  north  end  continues  through  Ian 
in  what  is  known  as  "Irish  Cooley 
evidence  shows  that  years  ago  tbe 
gates  at  the  ends  of  the  road  on  resp 
land.  Some  of  the  witnesses  testif 
the  road  had  been  open  and  used  by 

f  1.  Sm  HlxhwaT*.   voL   »,  Cent.    Ois- 
U,  17. 
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;  for  more  thnn  20  years,  and  tbere  was  otb- 
evidence  tending  to  abow  that  the  road 
id  been  so  used  and  worked  by  the  town 
ithorities  for  10  years  and  over.  The  land 
lug  next  north  of  appellants'  is  occupied 
r  one  Filter,  who  during  the  last  4  or  Q 
>ar8  at  times  maintained  a  fence  and  gate 
rer  the  road  at  or  near  the  line  between 
imself  and  appellants.  He  testifies  that  he 
reeled  the  gate,  and  closed  it  for  a  few 
-eeks  in  the  spring  and  fall  seasons,  to  keep 
Lb  cattle  from  straying,  but  not  intending  to 
revent  the  public  from  using  the  road.  The 
iry  found  that  the  road  had  been  used  ad- 
ersely  by  the  public  for  the  period  of  20 
ears  before  this  action  was  commenced,  and 
biat  it  had  been  used  and  worked  by  the 
3wn-  as  a  public  highway  for  10  years  or 
lore.  From  the  Judgment  on  the  verdict  In 
espondents*  favor,  this  appeal  is  taken. 

Higbee  &  Bange.  for  appellants.    Miller  & 
Volfe,  for  respondents. 

SIEBECKER.  J.  (after  stating  the  facts). 
;ection  12ftl,  Rev.  St.  1808,  provides,  "All 
oads  not  recorded  which  shall  have  been  or 
hall  be  used  and  worked  as  public  highways 
en  years  or  more  shall  be  deemed  public 
il(;bway8,"  unless  it  comes  within  one  of  the 
ixceptlons  under  this  section.  These  excep- 
ions  are  not  material  to  this  case.  Upon  the 
evidence,  the  Jury,  under  proper  instructions, 
round  that  the  locus  in  quo  had  been  used 
ind  worked  as  a  public  highway  for  a  period 
}f  10  coDsecutlTe  years  prior  to  the  com- 
mencement of  this  action,  namely,  from  1800 
to  1901.  Appellants  insist  the  court  erred  In 
submitting  this  question  to  the  Jury,  for  the 
reason  that  the  evidence  shows  that  fences 
and  gates  were  maintained  across  the  travel- 
ed track  of  the  road  on  their  land.  The  evi- 
dence establishes  that  no  gates  were  main- 
tained at  or  near  the  south  line,  where  the 
track  passed  over  appellants'  land,  for  a 
period  of  at  least  16  years  prior  to  the  com- 
mencement of  this  action. ,  Some  of  the  wit- 
nesses testified  that  a  fence  and  gate  had 
been  maintained  across  the  traveled  road  at 
the  north  line  of  appellants'  land  for  a  con- 
siderable period  of  years  between  1890  and 
liiOl.  A  number  of  witnesses,  on  the  other 
band,  testified  that  they  traveled  over  the 
road  frequently  during  this  period,  and  found 
it  open,  and  observed  no  fence  or  gate.  Mr. 
and  Mrs.  Filter,  who  occupied  the  land  ad- 
Joining  appellants'  on  the  north,  testified  to 
the  free  and  unobstructed  use  of  the  road  by 
the  public  tix  20  years  or  more  Immediately 
preceding  the  commencement  of  this  suit, 
and  that  they  did,  during  the  spring  and  fall 
seasons  in  recent  years,  keep  a  temporary 
gate  and  fence  at  or  near  the  division  line 
between  their  land  and  appellants',  across 
the  traveled  track  of  this  road,  to  keep  their 
stock  from  straying  oCT  their  premises.  They 
also  testify  that  such  fence  and  gate  were 
kept  closed  only  a  few  weeks  at  a  time  dur- 
ing such  seasons,  causing  slight,  if  any,  ob- 


struction to  the  use  of  the  road  by  the  public, 
and  were  not  intended  to  close,  up  the  road, 
or  prevent  the  public  from  using  It  as  a  pub- 
lic highway.  This  is  all  the  testimony  tend- 
ing to  show  that  gates  and  fences  cut  off 
public  travel  within  the  10-year  period  cov- 
ered by  the  verdict  of  the  Jury.  There  Is  an 
abundance  of  evidence  sustaining  the  finding 
that  the  road  had  been  worked  as  a  public 
highway  by  the  proper  town  authorities 
throughout  and  prior  to  this  10-year  period. 
Upon  this  state  of  the  evidence,  we  must 
hold  that  the  Jury  were  warranted  to  find  the 
road  in  question  bad  been  used  and  worked 
as  a  public  highway  for  a  period  of  10  years 
before  the  commencement  of  this  action,  and 
that  the  locus  in  quo  is  a  public  highway. 
Among  the  cases  In  this  court  which  recog- 
nize this  principle  are  Hart  v.  Town  of  Red 
Cedar,  63  Wis.  634,  24  N.  W.  410:  Blute  v. 
Scrlbner,  23  Wis.  357;  Hanson  v.  Taylor,  Id. 
547;  Scrlbner  v.  Blute.  28  Wis.  148;  City  of 
Chippewa  Falls  v.  Hopkins,  109  Wis.  611,  85 
N.  W.  553. 

It  Is  contended  the  court  erred  la  receiving 
In  evidence  a  large  number  of  records  per- 
taining to  organizations  of  road  districts, 
and  the  election  of  officers,  levying  taxes, 
and  expending  money  for  road  Improve- 
ments, because  the  evidence  falls  to  show  it 
affected  appellants'  premises.  It  Is  not  en- 
tirely clear  that  all  this  evidence  was  mate- 
rial, but  we  perceive  no  prejudice  In  Its  ad- 
mission. In  so  far  as  Immaterial  evidence 
was  received,  it  was  harmless  In  Its  effect, 
and  could  work  no  prejudice  to  appellants. 
Other  exceptions  were  argued,  which  relate 
to  branches  of  the  case  that  have  become 
immaterial,  since,  under  the  third  and  fourth 
findings  of  the  Jury,  which  were  properly 
submitted,  the  locus  in  quo  must  be  deemed 
a  public  highway. 
I      Judgment  affirmed. 


MANITOWOC  STEAM  BOILER  WORKS  v. 
MANITOWOC  GLUE  CO. 

(Supreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

SALES— CONTRACT  —  SUBSTANTIAL  PBRPORM- 
ANCE— REASONABLE  VALUB— ACCEPTANCES- 
JUDGMENT  —  BAR  —  TRIAL  —  BVlDENCaE  - 
AMENDMENT. 

1.  Where  a  contractor  sought  to  recover  for 
a  boiler  which  did  not  couform  to  the  contract 
in  substantial  particulnrs,  he  was  entitled  to 
recover  only  the  amount  of  the  benefit  confer- 
red on  the  purchaser,  and  not  the  amount 
which  would  reasonably  compensate  him  for 
the  work  done  and  materials  furnished. 

2.  Where  defendant  contracted  with  plain- 
tifT  to  purchase  a  boiler  of  50  per  cent,  jjreater 
capacity  than  defendant's  boiler  then  \n  use, 
which  was  insufhcient  for  its  needs,  and  the 
boiler  fnrnlshed  was  only  about  82  per  cent, 
of  the  capacity  of  the  old  one,  the  fnmishine 
of  such  boiler  did  not  constitute  a  substantial 
performonce  of  the  contract. 

3.  Where  defendant  contracted  with  plain- 
tiff to  furnish  and  erect  a  new  boiler  of  spec- 
ified capacity  in  defendant's  boiler  house,  and 

f  S.  See  CoDtractt,  vol.  11.  Cent  Dig.  »  14S8,  14SS. 
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the  boiler  fomlahed  was  not  of  the  capadty 
contracted  for,  defendant's  use  of  the  boiler 
after  it  had  been  constructed  and  connected 
with  defendant'a  factory  did  not  establish  an 
acceptance  thereof. 

4.  In  an  action  for  the  value  of  a  boiler  fur- 
nished under  a  contract  requiring  a  boiler  of 
irreater  capacity  than  that  furnished,  facts  htU 
insufficient  to  sustain  a  finding  that  defendant 
accepted  the  boiler  furnished. 

5.  Where  the  capaci^  of  a  boiler  fnrnish- 
ed  under  a  contract  was  not  snflBcient  to  con- 
stitute a  substantial  compliance  therewith,  the 
contract  price  of  the  boiler  contracted  for  was 
not  prima  fade  proof  of  the  value  of  the  boiler 
deliTered,  so  as  to  justify  a  recovery  on  a  quan- 
tum  valebat. 

e.  Where,  at  the  close  of  a  trial  of  an  action 
to  recover  for  the  construction  of  a  boiler  un- 
der a  contract,  the  court  held  that  the  contract 
had  not  been  .substantially  performed,  and 
there  was  no  proof  of  Uie  value  of  the  boiler 
furnished,  it  was  error  to  permit  plaintiff  to 
amend  and  set  up  a  cause  of  action  for  the  rea- 
sonable value  of  the  boiler. 

7.  Where,  in  an  action  for  the  contract  price 
of  a  boiler  furnished,  defendant  pleaded  that 
the  boiler  did  not  conform  to  the  contract,  and 
set  up  a  counterclaim  for  damages  sustained, 
and  on  the  trial  elected  to  waive  the  counter- 
claim and  rely  on  a  denial  of  performance, 
which  the  court  sustained,  such  waiver  did  not 
justify  the  court,  on  permitting  plaintiff  to 
amend  so  as  to  set  up  a  cause  of  action  for  the 
reasonable  value  of  the  boiler,  to  limit  de- 
fendant's defense  to  such  action  to  a  general 
denial. 

8.  A  judgment  in  favor  of  defendant  in  an  ac- 
tion for  the  price  of  a  boiler  sold,  on  the 
ground  that  the  boiler  furnished  did  not  consti- 
tute a  substantial  performance  of  the  contract, 
is  not  a  bar  to  a  subsequent  action  by  the  seller 
to  recover  for  the  reasonable  value  of  the  boiler 
furnished. 

Appeal  from  Olrcnlt  Cotut,  Manitowoc 
County;  Michael  Klrwa'n,  Judge. 

Action  by  the  Manitowoc  Steam  Boiler 
Works  against  the  Manitowoc  Glue  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

Action  to  recover  the  contract  price  and 
enforce  a  lien  for  supplying  a  steam  boiler 
to  the  defendant.  The  evidence  disclosed  that 
the  defendant  operated  a  glne  fbctory,  re- 
quiring a  large  amount  of  steam,  not  only 
for  power,  but  also  for  heating  and  drying; 
that  It  had  an  old  tubular  boiler,  which  had 
been  manufactured  by  the  plaintiff,  and  with 
which  and  Its  use  the  plaintiff  was  entirely 
familiar;  that  In  such  situation  the  parties 
negotiated  for  a  new  boiler,  the  defendant 
stating  to  the  plaintiff  that  the  old  boiler 
was  inadequate— that  it  had  a  commercial 
rating  of  about  80  horse  power,  and  that  One 
was  needed  of  about  100  horse  power.  The 
plaintiff's  manager  counseled  one  still  larger, 
namely,  to  rate  about  125  horse  power,  as 
compared  with  the  old  one,  80  borae  power. 
The  agreement  finally  reached  was.  that  the 
aew  one  should  be  substantially  of  50  per 
cent  more  capacity  than  the  old,  but  was  to 
be  of  the  Scotch  type,  instead  of  the  tubular 
type.  Plaintiff  conRtmcted  a  boiler  of  the 
Scotch  type,  put  It  in  place  in  a  building  and 
upon  brick  foundation  constructed  by  the 
defendant  for  that  purpose.  After  It  was 
connected  up,  it  was  found  disappointing  In 


capacity,  and  not  up  to  the  old  bo! 
was  used,  in  connection  with  the  old 
furnish  the  steam  necessary  for  the 
while  efforts  were  made  both  by  plali 
defendant  to  make  it  work  more  e£ 
These  efforts  being  still  unsatlsfact 
defendant  complained  of  the  boiler 
satisfying  the  contract,  and,  as  the 
ant's  manager  testifies,  desired  to 
taken  away.  The  plaintiff's  manag 
fies  that  thereupon  he  proposed  to  Iw 
made,  and,  if  it  did  not  satls^  tbe  < 
he  would  either  take  It  out  and  pot  I 
one,  or  enlarge  It  so  as  to  make  l\ 
necessary  capacity.  That  test  was  no 
plaintiff  contending  that  it  showed  tl 
to  satis^  the  contract,  the  defendi 
tending  that  It  did  not,  but  meanwbl 
the  boiler  to  supply  in  part  the  stean 
to  keep  its  factory  running.  Tbe  dat 
test  Is  not  disclosed,  but  it  was  soi 
In  the  autumn  of  1898,  and  this  a 
commenced  on  the  Slat  day  of  Janua: 
The  defendant's  original  answer  se 
way  of  defense  the  failure  to  perfi 
contract,  and  by  way  of  counterclain 
to  recover  $1,100  whldb  It  had  pa 
the  price  thereof,  certain  additional 
occasioned  by  delay  In  the  deliver] 
boiler,  and  additional  expense  for  wa 
fuel  by  reason  of  tbe  necessity  of 
two  boilers.  In  the  course  of  the  i 
fendant  announced  that  it  preferred  ' 
simply  upon  its  defense  that  plain 
not  performed  its  contract,  and  therel 
ed  leave  to  withdraw  its  counterclaim 
was  granted  by  the  court  At  the 
tbe  evidence  the  court  made  aniiing 
effect  that  tbe  contract  was  as  abovf 
and  that  the  boiler  put  in.  Instead  < 
60  per  cent  greater  capadty  than 
one,  was  about  20  per  tent  less  c 
and  announced  that  upon  the  then  i 
the  pleadings  tbe  defendant  would  be 
to  a  judgment  dismissing  the  compla 
on  the  theory  that  the  defendant  had 
some  evidence  of  the  reasonable  valD 
boiler  and  had  accepted  the  same,  ti 
entered  an  order  that  the  plaintifl 
amend  his  complaint  by  adding  a  c 
quantimi  meruit,  and  that  the  de 
might  answer  thereto  simply  by  gen 
nial,  and  could  introduce  no  other  ( 
and  that,  when  such  pleadings  were 
action  be  postponed  to  the  ensuing  1 
order  that  evidence  might  be  taken  u 
new  issue.  To  these  orders  the  de 
took  exception.  The  plaintiff  did  ai 
the  manner  indicated,  and  tbe  defem 
troduced  the  only  answer  permitted— 
a  general  denial.  Thereupon,  at  the 
term,  the  plaintiff  introduced  evldeno 
ports  of  what  It  would  cost  to  build 
boiler  as  that  supplied  to  the  defendai 
ffendant  offered  no  further  evidehce, 
by  way  of  cross-examination,  to  si 
these  experts  that  the  boiler  supplied 
be  worth  approximately  11,800  less 
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boiler  of  tbe  capacity  (onnd  to  have  been  con- 
tracted for.  Thereupon  the  court  made  find- 
ings tbnt  the  plaintiff  had  substantially  per- 
formed Its  contract,  except  that,  instead  of  a 
boiler  50  per  cent,  greater  than  the  old  one, 
it  bad  supplied  one  of  about  20  per  cent 
less  capacity;  that  defendant  had  accepted 
the  boiler;  and  that  the  reasonable  valne 
thereof  was  the  original  contract  price  of 
$2,035,  for  which,  less  the  paymbnts,  Judg- 
ment was  rendered,  from  which  the  defend- 
ant brings  this  appeal. 

J.  S.  Anderson  and  Baensch  &  Cbloupek, 
for  appellant.  Markham  &  Markham  and 
O'Connor,  Schmitz  &  Wild,  for  respondent. 

DODOE,  J.  (after  stating  tbe  facts).    The 
result  of  this  action,  whereby  the  defendant 
is  required  to  pay  the  full  contract  price  for 
a  boiler  of  only  about  one-half  the  capacity 
or  value  of  that  for  which  it  agreed  to  pay 
it.  Is  somewhat  startling,  especially  In  view 
of  the  consideration,  understood  by  both  par- 
ties, that  its  only  reason  for  buying  a  new 
boiler  at  all  was  that  the  operation  of  tbe 
factory  required  more  steam  than  the  old  one 
could  supply.    Before  reaching  such  a  result, 
a  court  should  pause  to  re-examine  the  rules 
of  law  or  processes  of  reasoning  upon  which 
it  is  baaed.    If  the  law  warrants  it,  the  force 
or  value  of  a  contract  seems  to  have  van- 
lEhed.    The  contractor  receives  the  same  com- 
pensation  for  nonperformance  as   for  per- 
formance.   The  general  rule  of  law  is  firmly 
established  that  he  who  makes  an  entire  con- 
tract can  recover  no  pay  unless  he  p'erforms 
it  entirely  and  according  to  its  terms.    Morltz 
r.  Larsen,  70  Wis.  568,  36  N.  W.  331;   Cohn 
V.  Plnmer,  88  Wis.  622,  60  N.  W.  1000;  Wid- 
man  v.  Gay,  104  Wis  277,  80  N.  W.  480.  This 
general  rule  has,  with  considerable  hesita- 
tion, been  relaxed  for  equitable  considera- 
tions in  certain  exceptional  situations  where 
It  is  believed  to   work   hardship:    First,   In 
favor  of  labofera  who  contract  to  perform 
pergonal  services,  and  without  fault  of  either 
party  fall  of  complete  performance  (Diefen- 
back  V.  Stark,  66  Wis.  462,  466,  14  N.  W.  621, 
43   Am.    Rep.    718;     Walsh   t.    Fisher,    102 
Wis.  172,  78  N.  W.  437,  43  L.  R.  A.  810,  72 
Am.  St  Rep.  865;    Hlldebrand  v.  Amer.  F. 
A.  Co.,  108  Wis.  171,  85  N.  W.  268,  63  L.  R. 
A.   826);     secondly,    In    building   contracts, 
n'here  tbe  contractor  constructs  something 
on  the  land  of  another  which  by  oversight 
bat  In  good-faith  effort  to  perform  fails  to 
entirely  satisfy  the  contract,  but  is  so  sub- 
stantially In  compliance  therewTth  that  the 
stmcture  fully  accomplishes  the  purpose  of 
that  contracted  for,  and  the  other  party  vol- 
untarily accepts  the  benefit  thereof,  or  where 
tbe  failure  is  mere  Inconsiderable  incomplete- 
ness, and  the  expense  of  completion  Is  easy 
of  ascertainment  (Malbon  v.  Blrney,  11  Wis. 
107;  Fuller,  etc.,  Co.  v.  Sburts,  85  Wla  606, 
to  N.  W.  683;   Williams  v.  Thrall,  101  Wis. 
337,  76  N.  W.  688;    Laycock  v.  Parker,  1(M 
Wis.  161,  TO  N.  W.  S27;  Pritzlaff  Co.  v.  Berg- 


hoefer,  108  Wis.  358,  78  N.  W.  664;  Taft  v. 
Montague,  14  Mass.  282,  7  Am.  Dec.  216; 
Smith  V.  School  Dist,  20  Conn.  312;  Bozarth 
V.  Dudley,  44  N.  J.  I^w,  304,  43  Am.  Rep. 
873;  Smith  v.  Brady,  17  N.  Y.  173,  72  Am. 
Dec.  442;  Dermott  v.  Jones,  2  Wall.  1,  17  L. 
Ed.  762);  and,  thirdly,  where  the  contractor 
supplies  an  article  different  from  or  inferior 
to  that  promised,  and  the  recipient,  having 
full  opportunity  to  reject  without  loss  or  in- 
jury, decides  to  accept  and  retain  the  thing 
furnished.  This  third  phase  is  hardly  an  ex- 
ception, for  such  voluntary  acceptance  may 
well  be  deemed  the  making  of  a  new  con- 
tract to  take  and  pay  reasonably  for  the  ar- 
ticle which  does  not  satisfy  the  original  con- 
tfact.  Fuller,  etc.,  Co.,  v.  Shurts,  supra;  Wil- 
liams V.  Thrall,  supra.  In  case  of  either  of 
these  exceptions,  great  caution  is  due  in  or- 
der that  the  Innocent  purchaser  shall  not 
suffer.  If  loss  must  fall  anywhere,  it  should 
rest  on  him  who  breaks  the  contract.  As 
said  In  Allen  v.  McKlbbin,  6  Mich.  449,  453, 
and  quoted  approvingly  in  Walsh  v.  Fisher, 
supra,  "the  party  in  default  can  never  gain 
by  his  default  and  the  other  party  can  never 
be  permitted  to  lose  by  it."  Bishop  v.  Price, 
24  Wis.  480.  The  question,  therefore,  in 
I  such  cases,  is  never  what  will  reasonably 
compensate  the  contractor,  but  what  can  the 
purchaser  pay  without  being  put  in  worse 
position  than  If  the  contract  had  been  per- 
formed? The  recovery  is  quantum  valebat 
from  the  Innocent  purchaser's  point  of  view. 
Proceeding  to  ascertain  how  far  these  prin- 
ciples are  applicable  to  the  situation  at  bar, 
we  are  confronted  by  the  fact  that  substan- 
tial performance  of  the  express  contract  is 
wholly  wanting.  Tbe  finding  Is  that  tbe 
boiler  furnished  was  about  82  per  cent  of 
tbe  capacity  of  the  old  one,  Instead  of  150 
per  cent,  and  that  the  increase  of  capacity 
was  the  vital  and  essential  part  of  the  con- 
tract. This  is  in  no  sense  substantial  per- 
formance. The  boiler  does  not  serve  at  all 
the  purpose  which  the  \&Tger  one  would  have 
served,  and  for  which  it  was  purchased.  De- 
fendant can  obtain  that  for  which  it  con- 
tracted, and  for  which  it  agreed  to  pay  $2,- 
035,  and  which  is  necessary  to  the  purpose 
which  induced  the  contract,  in  only  one  of 
two  ways:  either  It  can  remove  this  boiler 
from  its  premises  at  large  expoise.  If  plain- 
tiff does  not  remove  it,  and  purchase  and 
put  In  place  another  of  the  required  size;  or 
it  can  retain  it,  and  put  in  another  of  sub- 
stantially equal  capacity  as  auxilliary  tb  It 
and  at  a  cost  equal  to  or  greater  than  the 
original  contract  price,  and  probably  neces- 
sitating reconstruction  of  his  boiler  house. 
One  in  such  predicament  cannot  be  said  to 
have  received  in  substance  that  for  which 
he  contracted.  Malbon  v.  Blrney,  supra; 
Fuller,  etc.,  Co.  v.  Shurts,  supra.  Neither 
do  we  discover  either  finding  or  proof  that 
defendant  had  accepted  the  boiler,  had  de- 
cided to  keep  it,  and  use  it  so  far  as  it  will 
go    toward    supplying    the    needed    steam. 
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True,  the  trial  court  argues  that  It  would  be 
Inequitable  to  allow  defendant  to  keep  the 
boiler  and  pay  nothing  for  it,  but  does  not 
find  that  it  has  elected  to  do  ao.  The  only 
dnding  ia  that  it  is  not  ahown  by  a  pre- 
ponderance of  the  evidence  that  defendant 
rejected  the  boiler,  or  demanded  Its  removal, 
though  he  did  protest  that  it  did  not  satisfy 
the  contract.  The  evidence  is  that  defend- 
ant never  in  words  ordered  plaintiff  to  re- 
move the  boiler,  but  from  the  testimony  of 
the  same  witness  (plaintiffs  manager)  it  ap- 
pears that  defendant,  at  the  time  of  protest- 
ing the  insufficiency,  did  convey  to  defend- 
ant its  wish  and  expectation  that  it  be  re- 
moved. That  witness  testified  that  upon 
such  protest  be  agreed  that  he  would  remove 
the  boiler  if  on  test  it  did  not  come  up  to 
contract  requirement.  The  'test  was  made, 
the  capacity  ascertained,  but  the  plaintiff's 
contention  thereafter  was  that  the  contract 
was  other  than  It  is  now  found  to  have 
been,  and  for  that  reason  did  not  remove  It. 
This  testimony  fully  confirms  that  of  de- 
fendant's manager  that  be  desired  to  have 
the  boiler  removed,  and  negatives  any  Infer- 
ence that  it  remained  on  defendant's  prem- 
ises pursuant  to  an  election  on  Its  part  to 
tceep  it.  Another  important  consideration 
was  that  defendant's  entire  pleading  was 
based  on  the  theory  of  nonacceptance.  The 
answer  denied  performance  of  the  contract, 
and  sought  by  counterclaim  to  recover  back 
the  portion  of  the  purchase  price  paid,  and 
the  expenses  which  must  fall  on  defendant 
and  be  lost  if  the  trailer  was  removed,  but 
did  not  ask  to  recover  the  difference  in  value 
between  the  contract  boiler  and  the  actual 
one,  which  would  be  the  principal  element  of 
damage  if  the  boiler  were  to  t>e  retained. 
Boothby  v.  Scales,  27  Wis.  626;  Park  v. 
Richardson,  81  Wis.  399,  6l  N.  W.  572. 
Doubtless  the  fact,  unexplained,  that  defend- 
ant made  use  of  the  boiler,  which  had  been 
built  into  its  trailer  house  and  connected  with 
the  steam  pipes  in  its  factory,  is  an  evidenti- 
ary circumstance  having  some  tendency  to 
show  acceptance,  but  such  conduct  is  by  no 
means  conclusive  when  a  party  cannot  fore- 
go use  of  the  appliance  without  at  the  same 
time  giving  up  the  use  of  his  own  premises. 
Thus  one  whose  land  has  been  plowed  by 
another  cannot  be  said  to  accept  that  plow- 
ing as  a  service  merely  because  be  sows 
seed  and  raises  a  crop  on  the  land.  Smith 
T.  Brady,  17  N.  Y.  188,  72  Am.  Dec.  442. 
Nor  because  a  city  runs  sewerage  through 
filter  beds  at  its  sewer  outlet  does  it  neces- 
sarily accept  them.  Madison  v.  Amer.  San. 
Eng.  Co.  (Wis.)  95  N.  W.  1097.  Nor  because 
the  owner  lives  In  his  house,  and  uses  the 
defective  furnace  therein,  does  he  necessarily 
accept  the  latter.  Williams  v.  Thrall,  su- 
pra; Fuller,  etc.,  Co.  v.  Shurts,  supra.  Nor 
because  one  takes  bis  own  logs  does  he  ac- 
cept the  cutting  and  driving  done  upon  them 
by  another.  McDonald  v.  Bryant,  73  Wis. 
20,  26,  40  N.  W.  6«>.  In  Smith  v.  School 
Dist,  supra.  It  was  held  sufficient  to  nega- 


tive inference  of  acceptance  of  school 
that  the  district  had  "done  nothing  1 
vent  its  removal  by  the  builder."  Se« 
Bozarth  v.  Dudley,  supra.  From  sue 
slderatlons  It  is  clear  that  the  mere 
this  boiler  in  connection  with  its  own 
ises,  with  which  it  had  been  connec 
not  enough  to  overcome  the  foregoii 
dence  that  defendant  np  to  the  time 
trial  had  elected  not  to  accept  or  rets 
boiler,  but  wished  it  removed,  and  tbat 
tiff  fully  understood  such  election,  ai 
allowed  said  trailer  to  remain  in  bre 
its  agreement  to  remove  It,  because  of 
roneous  construction  of  the  contract, 
ther,  at  the  close  of  the  trial,  befo 
amendments  changing  the  cause  of  . 
no  evidence  of  the  value  of  the  boiler, 
sense  above  defined,  had 'been  recei' 
evidence.  The  trial  court  seemed  t( 
that  the  contract  price  was  prima  fade 
of  the  value.  We  can  hardly  cono 
more  complete  solecism  than  the  d< 
that  the  contract  price  of  a  250  horse 
boiler  Is  presumptively  the  value  of  ' 
140  borse  jwwer.  If  the  contract 
pi-oves  anything,  it  proves  that  tbe 
boiler  was  not  worth  $2,035.  but  son 
sum.  The  suggestion  that  defendant'i 
ager  had  testified  tlut  the  trailer  re 
was  worth  the  contract  price  Is  not 
out  by  the  bill  of  exceptions.  A  i 
thereof,  quoted  by  the  trial  court  In 
clslon,  is  so  disassociated  from  Its  cont 
to  distort  its  meaning.  The  witness  bt 
tified  that,  a  boiler  such  as  contract 
being  worth  |2,03S,  the  value  of  such 
as  delivered  was  proportionately  less 
capacity,  to  wit,  about  $900,  but  sa 
can't  state  the  market  value  of  that 
at  the  time  I  received  It  any  more 
what  Mr.  Hess  valued  It  at."  Very  < 
this  is  nothing  more  ttian  tbat  his  a 
as  to  market  values  is  based  solely  c 
Hess'  valuation.  The  court  treats  It 
be  had  said.  "I  can't  state  that  the  i 
value  is  any  more  than  Hess  value 
which  he  then  construes  into  an  adn 
that  Its  market  price  was  as  much  as 
valuation,  to  wit,  the  market  price, 
ly,  tbe  witness  testified  nothing  of  tbi 
The  result  is  that  at  the  close  of  th 
there  was  no  evidence  to  support  a  re 
on  tbe  contract,  and  the  court  should 
rendered  Judgment  dismissing  the  com 
Neither  was  there  evidence  to  supi 
cause  of  action  quantum  meruit,  to  > 
with  which  amendment  by  the  court 
thorlzed  by  section  2830,  Rev.  St 
Tnie,  the  court  might  conceive  that  ad 
sequent  to  those  disclosed  by  the 
might  take  place,  and  might  constitu 
ceptance;  but  could  that  justify  an 
change  of  issues?  The  real  controvert 
been  as  to  the  capacity  of  the  bolle 
tracted  for.  That  issue  b^ng  d 
against  it,  different  courses  were  opei 
to  plaintiff  and  defendant  Tbe  t 
might  decide  to  take  it  away  and  repi 
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by  on«  op  to  the  contract  requirement,  as  It 
had  promised  to  do;  or  perhaps  It  might  en- 
lurj^e   this  particular  boiier,  as  snggested  by 
tue   evidence ;    or  it  might  take  It  away  en- 
tirely, and  stand  its  liability  for  damages 
for   entire  breach  of  the  contract.    The  de- 
fendant might  consent  to  any  of  these  steps, 
or  it  might  resist  them  in  such  a  way  as  to 
eftectlTely  work  an  acceptance  so  as  to  be 
liable   quantum   memlt.    Indeed,  so  far  as 
the  record  discloses,  these  options  are  still 
open  to  the  parties,  if  not  foreclosed  by  the 
Judgment  appealed  from.     What  propriety, 
tben.  could  there  be  in  requiring  the  parties 
to  Jolu  entirely  new  issues,  perhaps  Involv- 
ing   transacdoDB    subsequent    to   the   com- 
mencement of  this  action,  and  In  etTect  cre- 
ating   new  contract  relations,  which  might 
all   properly  be  tried  In  a  new  suit  brought 
for  that  purpose,  to  which  defendant  would 
have   absolute  right  to  set  up  all   Its  de- 
fenses?   And  especially  how  can  we  Justify 
the   act  of  the  trial  court  in  depriving  de- 
fendant of  Its  statutory  right  to  set  up  all 
its    defenses  and  counterclaims  to  the  new 
cause  of  action  thus  brought  against  It?    It 
bad  not  at  all  waived  that  right  by  deciding 
not  to  urge  some  of  them  against  the  cause 
of  action  which  had  been  on  trial.    We  do 
not  mean  to  detract  from  the  very  broad  dis- 
cretion vested  In  the  trial  courts  to  allow 
amendments  In  the  course  of  the  trial.     If 
we  could  discover  that  the  parties,  without 
protest,  had  tried  out  the  question  of  a  lia- 
bility arising  from  acceptance  of  the  boiler, 
we  should  probably  not  disturb  the  action  of 
the  court  In  causing  formal  amendments  to 
enable  final  Judgment  upon   the  issues  so 
tried ;  but.  as  already  stated,  we  find  nothing 
of  the  sort  In  the  record.    The  circuit  Judge 
based  the  allowance  of  the  amendment  and 
his  exercise  of  discretion  on  a  mistaken  as- 
sumption therefor,  namely,  that  there  was 
evidence  with   which  such  amendment  cor- 
responded.   So  extraordinary  and  unjustifi- 
able an  order  we  must  assume  that  he,  in  due 
exercise  of  discretion,  would  not  have  made 
bnt  for  such   mistake.     In  the  absence  of 
such  foundation,  we  must  hold  it  erroneous. 
It  Is  an  error  which  can  be  corrected  by  re- 
versing the  present  Judgment  and  directing 
that  which  ought  to  have  been  done  at  the 
time,  namely,  the  rendition  of  a  Judgment 
dismissing  the  complaint,  which,  of  course, 
will  not  prejudice  an  action  outside  of  the 
contract  sued  on  in  this. 

Judgment  reversed,  and  cause  remanded. 
with  directions  to  enter  Judgment  dismissing 
the  complaint. 


ROBERTS  T.  DECKER  et  al. 
(Snpreme  Court  of  Wisconsin.    Dec.  11,  1903.) 

ADVBRSB      POSSESSION-LIMITATIONS— PLEAD- 
ING —  SUFFICIENCY  —   CONSTRUCTION     OP 
DEEDS— SEPARATE  DEFENSES. 
1.  A  pleading  alleging  title  to  real  estate  nn- 

der  the  10-year  stntnte  of  limitations  (Rev.  St. 

189S,  H  4211,  4212),  providing  that  the  con- 


tinued occupation  of  premises  under  a  claim 
founded  on  an  instrument  in  writing  conveying 
the  premises  to  the  occupant  for  10  years  con- 
stitutes an  adverse  holding,  barring  an  action 
for  the  recovery  thereof,  is  not  bad  because  it 
alleges  possession  of  the  premises  for  20  years, 
instead  of  only  10  years. 

2.  An  answer  alleging  that  one  of  the  defend- 
ants and  a  third  person  entered  into  posses- 
8l(m  of  certain  premises  in  1888  under  claim 
of  title  founded  on  two  deeds  described,  and 
that  since  that  entry  such  defendant  and  third 
person,  and  the  other  defendant  as  purchaser 
and  grantee  from  them,  have  been  continuously 
in  possession  under  claim  of  title  founded  on 
said  deeds,  and  specifically  referring  to  the  10- 
year  statute  of  limitations  by  sections,  suffi- 
ciently pleads  the  10-year  statutory  bar  as 
against  a  demurrer  ore  tenus. 

3.  Under  the  Oode,  authorizing  a  defendant 
to  plead  as  many  defenses  as  he  has,  though 
based  on  inconsistent  legal  theories,  unless  so 
repugnant  in  fact  that  proof  of  one  disproves 
the  other,  defendant  in  ejectment  may  plead  ti- 
tie  the  10  and  20  year  Umitations,  and  on  the 
trial  he  cannot  be  required  to  elect  between  the 
two  defenses. 

4.  Where  a  grantee  in  an  unrecorded  deed 
immediately  took  possession  of  the  premises 
thereby  conveyed,  and  he  and  his  subsequent 
Rinntees  remained  in  possession  thereof,  subse- 
quent purchasers  from  the  grantor  took  with 
notice  of  the  rights  of  the  grantee  and  his 
grantees. 

5.  A  deed  conveying  a  strip  of  land  covering 
the  west  bank  of  a  river,  opposite  a  dam 
across  it,  and  extending  some  distance  both 
above  and  below  the  dam,  in  the  absence  of  a 
clearly  expressed  intention  to  the  contrary,  or 
an  actual  reservation,  passes  the  land,  includ- 
ing the  dam,  to  the  tliread  of  the  stream. 

o.  A  provision  in  a  deed  conveying  a  strip 
of  land  covering  the  west  bank  of  a  river,  op- 
posite a  dam  across  it,  and  extending  some  dis- 
tance both  above  and  below  the  dam.  that  the 
grantee  shall  have  1,500  inches  of  water,  un- 
der a  5-foot  head,  does  not  rebut  the  presump- 
tion that  the  deed  conveyed  the  land  to  the 
thread  of  the  stream;  it  appearing  that  such 
quantity  was  more  than  one-half  of  the  ordi- 
nary flow  of  the  river,  and  the  clause  simply 
insuring  to  the  grantee  the  use  of  that  amount 
of  water. 

7.  A  covenant  in  a  deed  conveying  a  strip  of 
land  covering  the  west  bank  of  a  river,  oppo- 
site a  dam  across  it,  and  extending  some  dis- 
tance both  above  and  below  the  dam,  that 
grantee  shall  defray  one-half  of  the  expenses 
of  keeping  the  dam  at  a  certain  height,  does, 
not  rebut  the  presumption  that  the  deed  con- 
veyed the  land  to  the  thread  of  the  stream  and 
one-half  of  the  dam. 

8.  An  owner  of  land  on  both  sides  of  a  river 
erected  a  dam  across  the  river,  and  built  a  mill 
on  the  east  side  of  the  river.  Later  he  convey- 
ed a  strip  of  land  on  the  west  side,  extending 
both  above  and  below  the  dam.  This  deed 
passed  the  land  to  the  thread  of  the  stream,  in- 
cluding the  west  half  of  the  dam.  The  owner 
then  conveyed  an  undivided  one-third  of  the 
land  on  the  east  side  of  the  river,  "togetiier 
with  the  equal  undivided  one-third  of  the  saw- 
mill *  •  •  and  the  equal  undivided  one- 
third  of  the  dam,  water  power,"  etc.  He  later 
made  a  conveyance  to  the  grantee  in  the  latter 
deed,  containing  the  same  description  as  the 
latter,  except  that  the  fractional  one-sixth  was 
used  instead  of  the  fractional  one-third.  He/d, 
that  two  conveyances  referred  to  the  east  half 
of  the  dam  and  water  power,  and  the  grantee 
therein  obtained  title  to  a  half  of  the  east  half 
of  the  dam  and  power. 

9.  An  owner  of  land  on  both  sides  of  a  river, 
over  which  he  erected  a  dam,  after  having  con- 
veyed a  strip  on  the  west  side  of  the  river,  ex- 
tending both  above  and  below  the  dam,  which 
passed  the  land  to  the  thread  of  the  stream,  in- 
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clading  the  west  half  of  the  dam,  conveyed  to 
a  third  person  an  undivided  one-third  of  the 
land  on  the  east  side  of  the  river,  "together 
with  the  equal  undivided  one-third  of  the  dam, 
water  power,"  etc.  Later  he  made  a  second 
deed  to  the  third  person,  which  contained  the 
same  description,  except  that  the  fractional 
one-sixth  was  substituted.  Later  the  owner 
made  a  conveyance  to  another,  which  contained 
the  same  description  as  the  conveyance  to  the 
third  person,  except  that  the  fractional  one- 
half  was  used.  The  grantee  conveyed  the  same 
to  the  third  person,  who  made  a  conveyance  by 
a  deed  containing  the  same  description  as  the 
other  deeds,  excepting  that  the  fractional  one- 
half  was  used  instead  of  the  other  fractional 
pi^rts  used  in  the  prior  deeds.  Held,  that  the 
third  person's  grantee  acquired  the  east  half 
of  the  dam  and  water  power. 

10.  Proof  of  actual,  exclusive,  and  adverse 
possession  of  property  for  more  than  10  years 
under  a  claim  of  right,  founded  on  a  convey- 
ance of  the  premises,  during  which  time  a  for- 
mer owner  and  his  grantee  did  not  claim  any 
title  to  the  property,  is  proof  of  adverse  pos- 
session under  the  10-year  statute  of  limitations. 

11.  Where  a  person  in  possession  of  property 
under  a  claim  of  right,  founded  on  «  convey- 
ance, and  his  grantors,  never  acknowledged  or 
knew  that  a  uird  person  claimed  to  be  a  co- 
tenant  in  the  premises,  the  rule  that  where  a 
tenant  in  possession,  who  acknowledges  the  ti- 
tle of  another  co-tenant,  seeks  to  turn  his  pos- 
session into  an  adverse  holding,  he  should  bring 
home  actual  knowledge  of  his  adverse  holding 
to  the  co-tenant,  was  inapplicable. 

Appeal  from  Circuit  Court,  Waupaca  Coun- 
ty;  Chas.  M.  Webb,  Judge. 

Action  by  R.  W.  Roberts  against  B.  R. 
Decker  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

This  Is  an  action  of  ejectment  to  recover 
an  undivided  half  of  a  milldam,  water  pow- 
er, and  flowage  rights  which  the  plaintiff 
claims  to  own  as  tenant  in  common  with 
the  defendants.  The  dam  is  situated  on  tbie 
F^mbarrass  river,  at  the  village  of  Embar- 
rass, Waupaca  county,  and  is  known  as  the 
•'Palmer  Dam."  The  answer  denies  any  title 
in  the  plaintiff,  and  attempts  to  set  up  both 
the  10-year  and  the  20-year  statute  of  limita- 
tions aa  separate  defenses,  as  follows: 

"(2)  And  for  a  second  and  steparate .  de- 
fense to  this  action  these  defendants  allege: 
First  That  on  the  lltb  day  of  July,  1888,  E. 
F.  Decker  and  0.  B.  Smith  entered  into  pos- 
session of  said  premises  described  in  plain- 
tiff's complaint,  under  claim  of  title,  as  ten- 
ants In  common  with  John  N.  Palmer  and 
the  said  E.  F.  Decker  and  C.  B.  Smith  and 
.Tobu  N.  Palmer  and  Mark  Palmer  claiming 
the  whole  of  the  premises  or  property  and 
dam  described  in  the  complaint,  founding 
such  claim  upon  written  instruments,  as  be- 
ing a  conveyance  of  said  dam  described  in 
the  complaint,  to  wit,  a  deed  executed  by 
Damon  Brlghtman  and  wife  to  E.  F.  Decker 
and  O.  B.  Smith  on  the  11th  day  of  July, 
1888,  under  their  hands  and  seals,  and  duly 
witnessed  by  two  subscribing  witnesses,  and 
by  said  grantors  duly  acknowledged,  where- 
by the  said  Damon  Brlghtman  and  wife 
granted  and  conveyed  in  fee  simple  to  the 
said  E.  F.  Decker  and  0.  B.  Smith,  their 
heirs  and  assigns,  forever,  the  undivided  one- 


half  of  the  dam  and  property  and 
power  privileges  described  in  the  con 
and  the  land  and  sawmill  property  ai 
thereto,  said  deed  containing  the  nsi 
covenants,  and  which  said  deed  was  ( 
corded  in  the  office  of  the  register  o: 
of  Waupaca  county  August  1,  1888, 
ume  70  of  Deeds,  p.  348;  and  sale 
Decker  and  C.  B.  Smith  founding  sue 
upon  a  written  instrument  as  being 
veyance  in  part  of  said  dam  from  J 
Palmer  and  wife  and  Mark  Palmer  t 
Decker  and  C.  B.  Smith.  Said  dei 
executed  on  the  11th  day  of  July,  188f 
the  hands  and  seals  of  the  said  gi 
duly  witnessed  by  two  subscribing  i 
es,  and  by  said  grantors  duly  acknov 
whereby  tbe  said  John  N.  Palmer  ai 
and  Mark  Palmer  and  wife  grant 
conveyed  in  fee  simple  to  the  said 
Decker  and  0.  B.  Smith,  their  heirs 
signs,  forever,  the  said  dam  descri 
tbe  complaint,  said  deed  containing  t 
al  full  covenants,  which  said  deed  wi 
recorded  in  tbe  office  of  the  register  o 
for  Waupaca  county,  Angust  1,  1888, 
ume  70  of  Deeds,  on  page  352.  Defi 
further  allege  that  the  conveyance  ab 
scribed  from  Damon  Brlghtman  and 
E.  F.  Decker  and  C.  B.  Smith,  and  t 
'veyance  from  John  N.  Palmer  and  w 
Mark  Palmer  and  wife,  above  descrl 
B.  F.  Decker  and  C.  B.  Smith,  did  ^ 
whole  title  of  said  dam  and  water  ai 
age  described  in  tbe  complaint  in  t 
B.  F.  Decker  and  C.  B.  Smith. 
That  ever  since  said  entry,  and  fo 
than  20  years  immediately  precedl 
commencement  of  this  action,  these 
ants,  as  purchasers  and  grantees 
premises  from  E.  F.  Decker  and  C.  B, 
and  those  under  whom  they  claim  ai 
said,  have  been  in  the  actual,  continn< 
patlon  and  possession  of  the  said  p 
adverse  to  and  exclusive  of  every  othc 
under  claim  of  title  founded  upon  sue 
above  described.  Third.  That  dnrl 
whole  of  said  time  since  said  entry  1 
premises,  and  the  whole  thereof,  ba' 
occupied  and  in  possession  of  these 
ants  and  those  under  whom  they  da 
said  premises  have  been  used  as  e 
power  for  a  sawmill,  and  part  of  the  1 
a  gristmill,  and  the  possession  of  tt 
fendants  and  their  grantors  from  tl 
of  such  entry  above  set  forth  has  be 
and  notorious  and  ezcIualTe,  and  8al( 
Ises  have  been  inclosed.  Fourth,  i 
virtue  of  the  premises  above  set  fort 
defendants  allege  that  the  plaintiff  is 
from  having  and  maintaining  this  ac 
the  provisions  of  sections  4211,  42 
4215  of  the  Revised  Statutes  of  18! 
here  pleaded  as  a  defense  to  this  actl( 
"(3)  For  a  third  and  separate  < 
these  defendants  allege:  First.  Tbat 
the  plaintiff  above  named,  nor  his  i 
nor  predecessor  nor  grantor,  was  or  h 
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or  possessed  of  the  said  premises  de- 

I  In  said  complaint,  nor  any  part  tbere- 
Ithln  twenty  years  before  the  com- 
ment   of    tills    action.     Second.  That 

defendants,  their  predecessors  and 
rs,  have  held  the  same  premises,  and 
n  actual  continued  possession  and  oc- 
DU  thereof,  and  of  the  whole  thereof. 
Ire  of  every  and  any  other  right,  for 
:han  twenty  years  immediately  preced- 
»  commencement  of  this  action.  Third, 
lat,  during  the  twenty  years  last  before 
mmencement  of  this  action,  the  said 
les,  and  the  whole  thereof,  have  been 
ted  by  a  substantial  inclosure,  and 
teen  usually  Improved,  and  have  been 
lor  furnishing  water  for  driving  pur- 

for  hydraulic  power,  tor  running  a 

II  and  gristmill,  and  for  such  use  as  a 
lUc  dam  Is  ordinarily  used.  That  the 
lam  has  been  kept  In  repair  at  all 
daring  said  twenty  years,  and  been 
ly  rebuilt— all  done  by  these  defend- 
ed by  those  under  whom  they  hold. 
I.  That  this  action  Is  therefore  barred 

provisions  of  sections  4207,  4213,  and 
f  the  Revised  Statutes  of  1898,  which 
lefendants  now  here  plead  as  a  defense 

action." 

■lie  trial  before  a  jury  the  plaintiff  re- 
pon  record  proof  of  title,  and  demur- 
e  tenus  to  tbe  second  alleged  defense 
quoted,  and  also  moved  that  the  de- 
lta be  requbred  to  elect  whether  they 

stand  on  the  second  or  third  defense, 
f  which  motions  being  overruled,  ez- 
ts  were  taken.  It  appeared  by  un- 
>d  evidence  that  both  parties  derived 
ID  far  as  they  have  any  record  title, 
)ae  Rufus  C.  Palmer,  who  owned  the 
a  both  sides  of  the  river  prior  to  18S5, 
cb  time  he  built  the  dam  in  question. 
ver  at  this  point  runs  north  and  south, 
le  dam  extends  across  it  from  east  to 
forming  a  mlllpond  or  enlargement 
At  the  east  end  of  the  dam  is  a  saw- 
Trhlch  was  built  by  Palmer  at  some 
rlor  to  1860.  At  the  west  end  a  grist- 
as  "built  prior  to  1869,  which,  however, 
estroyed  by  fire  some  years  later.  At 
«e  of  all  the  evidence  the  court  dlrect- 
rerdlct  for  the  defendants,  and  from 
ent  thereon  the  plaintiff  appeals. 

msey  &  Oole  (James  O.  Flanders,  of 
1),  for  appellant.  Wallrlcb,  Dillett  & 
iiik,  for  respondents. 

>7SLOW,  J.   (after  stating  the  facts). 

jlalnturs  first  contention  is  that  the 
.r  statute  of  limitations  is  not  suffl- 
r  pleaded.  The  claim  is  that  the  plea 
lot  show  that  tbe  defendants  went  into 
slon  under  an  Instrument  in  writing, 
irther  that  it  Is  bad  because  It  alleges 
ira'  possession,  Instead  of  10,  as  requir- 
sectlons  4211,  4212,  Rev.  St.  1898.  The 
that  the  allegation  of  20  years'  posses- 


sion. Instead  of  10,  In  any  way  vitiates  tbe 
plea,  If  otherwise  good  and  not  misleading, 
is  so  obviously  untenable  that  it  is  unneces- 
sary to  discuss  It  If  the  defendants  have 
had  20  years'  poBsession,  they  have  certulnly 
had  10.  Morgan  v.  Bishop,  61  Wis.  407,  21 
N.  W.  263.  Tbe  other  claim  Is  also  untena- 
ble. While  the  answer  Is  not  a  model  of 
pleading,  it  certainly  alleges  that  the  de- 
fendant Decker  entered  into  possession  with 
one  Smith  tn  1888  under  claim  of  title  found- 
ed upon  two  certain  deeds,  and  that  since 
that  entry  Decker  and  Smith,  and  tbe  de- 
fendants as  purchasers  and  grantees  from 
them,  have  been  continuously  in  possession 
under  claim  of  title  founded  on  said  deeds. 
Thus  It  appears  by  the  plea  that  Decker  took 
possession  under,  and  has  always  claimed 
possession  under,  a  written  instrument;  and. 
while  no  deed  Is  specifically  alleged  to  have 
been  executed  to  Beedle,  he  is  described  as  a 
purchaser  and  grantee  of  tbe  premises  from 
Decker  and  Smith.  As  against  a  demurrer 
ore  tenus,  we  cannot  but  regard  the  answer 
as  sufficient,  especially  In  view  of  the  fact 
that  it  specifically  refers  to  the  10-year  stat- 
ute of  limitations  by  sections,  and  so  could 
not  be  in  any  way  misleading. 

The  trial  court  was  also  right  in  refusing 
to  require  tbe  defendants  to  elect  between 
tbe  two  defenses.  Under  the  Code  a  defend- 
ant may  plead  as  many  defenses  as  be  bas, 
even  though  they  be  based  on  Inconsistent 
legal  theories,  unless  they  be  so  repugnant  in 
fact  that  proof  of  one  disproves  the  other, 
a  M.  B.  H.  Co.  V.  Harte,  95  Wis.  592,  70  X. 
W.  821.  This  court  has  held  that  an  allega- 
tion of  adverse  possession  for  20  years  is  not 
inconsistent  with  an  allegation  of  actual  own- 
ership by  deed.  Oilman  v.  Brown,  115  Wis. 
1,  91  N.  W.  227.  Certainly,  if  these  allega- 
tions be  not  Inconsistent,  claims  of  title  un- 
der the  10  and  20  year  statute  of  limitations 
cannot  logically  be  called  inconsistent. 

But  one  ruling  in  the  admission  of  evi- 
dence Is  complained  of,  and  this  question 
will  be  first  treated-  One  of  the  Intermediate 
deeds  in  tbe  defendants'  chain  of  title, 'exe- 
cuted September  8,  1871,  was  never  record- 
ed; and  tbe  plaintitF  objected  to  its  intro- 
duction for  the  reason  that  his  immediate 
grantor,  John  W.  Goodwin,  was  a  subsequent 
purchaser  in  good  faith  witbout  notice,  he 
having  received  and  recorded  deeds  covering 
tbe  whole  dam  In  August  and  September, 
1872,  and  the  plaintiff  having  received  and 
recorded  his  deed  In  August,  1901,  and  hence 
the  unrecorded  deed  could  not  affect  either 
Goodwin  or  the  plaintiff,  under  tbe  provi- 
sions of  Rev.  St.  1898,  §  2241.  Tbe  answer 
to  the  objection  is  that  the  evidence  conclu- 
sively showed  that  tbe  grantee  in  the  unre- 
corded deed  immediately  took  possession  of 
the  property  thereunder,  and  that  he  and  bis 
subsequent  grantees.  Including  the  defend- 
ants, continuously  remained  in  possession 
thereafter;  thus  giving  actual  notice  to 
Goodwin  and  to  the  plaintiff  of  thebr  rights. 
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whatever  they  might  prove  to  be.     Prickett 
V.  Muck,  74  Wis.  199,  42  N.  W.  256. 

Coming  to  the  merits  of  the  case,  we  find 
that  the  facts  were  substantially  without  dis- 
pute. Aa  to  the  record  title,  both  parties 
trace  their  titles  to  Rufus  C.  Palmer,  who 
originally  owned  the  land  on  both  sides  of 
the  river,  and  erected  the  dam  in  question, 
and  built  and  operated  a  sawmill  on  the 
east  side  prior  to  1860.  There  are  two  chains 
of  title  from  Rufus  C.  Palmer— one  covering 
the  land  on  the  east  side  of  the  river,  and 
one  the  land  upon  the  west  side  of  the  river— 
and  the  question  as  to  the  record  title  to  the 
dam  and  water  power  depends  upon  the  con- 
struction to  be  given  to  several  of  the  deeds 
In  these  chains  of  title.  The  first  deed  was 
executed  by  Rufus  C.  Palmer  October  8, 1866, 
to  J.  N.  Palmer  and  W.  H.  Stacy,  and  cov- 
ered a  strip  of  land  on  the  west  side  of  the 
river  15  rods  In  width  along  the  river,  be- 
ginning above  and  extending  some  distance 
below  the  dam,  together  "with  1,500  Inches 
of  water  under  a  five-foot  head,"  and  con- 
taining a  covenant  by  the  grantees  to  de- 
fray half  the  expense  of  keeping  up  the  dam 
so  as  to  keep  up  a  five-foot  head  of  water. 
For  convenience,  this  deed  will  be  called 
deed  No.  1.  J.  N.  Palmer  and  Stacy  built  a 
gristmill  on  the  west  side  In  or  about  the 
year  1889.  and  thereafter  op»ated  it  by  pow- 
er from  the  dam.  By  subsequent  conveyan- 
ces Stacy's  Interest  in  the  property  described 
in  the  last-mentioned  deed  was  vested  In 
Mark  L.  Palmer,  and  on  July  11,  1888,  J.  N. 
and  Mark  L.  Palmer  executed  a  deed  to  E. 
f\  Decker  and  C.  B.  Smith,  conveying  no 
land  along  the  river,  but  simply  "1,600  inches 
of  water  under  a  five-foot  head,  together 
with  all  rights  and  privileges  in  and  to  the 
water  power  dam  and  flownge  situated  at  the 
village  of  Embarrass,  Wisconsin,  known  as 
the  Palmer  dam."  The  first  deed,  covering 
land  upon  the  east  side,  was  executed  by  R. 
C.  Palmer  Pebniary  22,  1867.  to  E.  C.  Web- 
ster (four  months  after  the  first  conveyance 
on  the  west  side,  above  mentioned),  and  con- 
veyed an  undivided  one-third  of  the  land  on 
the  east  side  of  the  river  (or  the  sawmill 
property),  "together  with  the  equal  undivid- 
ed one-third  of  the  sawmill  situated  on  the 
iibove-described  real  estate  and  the  equal  un- 
divided one-third  of  the  dam,  water  power, 
privileges  and  appurtenances  thereunto  be- 
longing  or  in  any  wise  appertaining."  On 
the  28th  of  April,  1868,  R.  C.  Palmer  made 
another  conveyance  to  Webster,  containing 
the  same  description  as  that  in  the  last-nam- 
ed deed,  except  that  the  fraction  one-sixth 
was  used  in  the  description,  instead  of  the 
fraction  one-third;  thus  by  the  two  deeds 
placing  the  title  to  an  undivided  one-half  of 
the  property  described  In  Webster,  and  re- 
taining one-half  himself.  These  deeds  will 
be  referred  to  as  deeds  Nos.  2  and  3.  respec- 
tively. Thereafter  Webster  conveyed  his  in- 
terest to  John  W.  Goodwin,  using  the  same 
description  as  In  deeds  2  and  3,  substituting 


therein  the  fraction  one-half,  and 
Palmer  conveyed  to  W.  H.  Stacy  and 
Stacy  to  Goodwin  the  other  half  of  tt 
described  property.  On  April  7,  187 
W.  Goodwin  conveyed  to  John  W.  ai 
White  the  land  on  the  east  side  of  th 
"together  with  the  sawmill  situated 
above-described  real  estate  and  tlM 
and  undivided  one-half  of  the  dam 
power,  privileges  and  appurtenaucet 
unto  belonging  or  In  any  wise  apperti 
The  property  covered  by  this  last  d 
came  vested  by  mesne  conveyances  i: 
Decker  and  0.  B.  Smith  July  11,  18 
Smith  conveyed  an  undivided  half 
in  the  dam  and  power  to  defendant 
December  6,  1899.  On  the  10th  of  . 
1901,  John  W.  Goodwin  quitclaimed 
plalntur  the  undivided  one-half  of  t: 
known  as  the  "Palmer  Dam,"  "togeth 
all  water  power,  privileges  and  appi: 
ces  thereunto  belonging  or  In  any  ■v 
pertaining";  also  all  claims,  deman( 
causes  of  action  growing  out  of  the 
water  from  said  dam.  Whether  G 
had  any  title  to  convey  to  the  plaintl: 
he  executed  this  last-named  deed  ( 
primarily  upon  the  construction  to  b 
to  deeds  Nos.  1,  2,  and  3,  and  the  de< 
Goodwin  to  the  Whites. 

The  plalntUTs  contention  is  that  d 
1  conveyed  no  part  of  the  stream  c 
bnt  stopped  at  the  water's  edge,  ai 
deeds  Nos.  2  and  3  conveyed  one- 
the  whole  dam  and  power,  subject  to 
of  1,600  Inches  under  deed  No.  1,  ai 
hence,  when  Goodwin  purchased  the  : 
Ing  Palmer  half  from  Tracy,  he  beca 
owner  of  the  whole  dam  and  powe 
having  deeded  bnt  one-half  thereof 
Whites,  he  still  retained  one-half,  wi 
sold  to  the  plaintltf. 

Examining  these  claims  in  order,  v 
first  consider  what  passed  nnder  dee<3 
This  deed,  In  terms,  conveys  a  IS-ro 
covering  the  west  bank  of  the  river  c 
the  dam,  and  extending  some  distani 
above  and  below.  The  well-establisht 
ciple  is  that  a  deed  conveying  tht  t 
a  stream  will  be  presumed  to  convey 
middle  or  thread  thereof,  unless  sui 
sumption  be  overcome  by  actual  rese 
in  the  deed,  or  by  a  clearly  expressec 
tlon  in  the  deed  to  limit  the  coni 
short  of  that  point.  Norcross  v.  G 
65  Wis.  599,  27  N.  W.  606,  56  Am.  Ri 
It  Is  said  that  this  principle  does  no 
to  the  case  of  a  grant  bounded  by  th' 
of  a  mill  pond,  because  that  is  an  a 
body  of  water;  and  reference  is  n 
T^wson  V.  Mowry,  52  Wis.  219,  9  N.  ' 
and  Fox  River  P.  &  P.  Co.  v.  Kelley,  ' 
287,  35  N.  W.  744,  as  supporting  tb 
tention.  These  were  cases  of  grant 
the  banks  of  artificial  canals,  and  b 
tie  or  no  application  to  a  mill  pond  ^ 
a  mere  enlargement  of  a  river.  T 
preme   Court  of   Massachusetts,   In 
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slznllar  case,  held  that  a  deed  of  land  bound- 
•ed    by  a  mill  pond  created  by  an  artificial 
:3ain,  through  which  the  thread  of  the  stream 
ttas  always  been  apparent,  passes  land  to  the 
thread  of  the  stream.     Phlnney  v.  Watts,  9 
Oray,  269,  69  Am.  Dec.  288.    And  we  ap- 
pi-ove  the  doctrine.    But  It  Is  said  that  the 
grant    of    1,500   Inches   of    water   indicates 
clearly  the  Intention  to  limit  the  rights  of 
the  grantee  in  the  dam,  and  rebut  the  pre- 
sumption that  one-half  of  It  was  Intended  to 
be  conveyed.    We  do  not  find  ourselves  able 
to   agree  with  this  contention.    It  appears 
that  1,500  inches  of  water  under  a  6-foot 
head  was  more  than  one-half  of  the  ordinary 
flow  of  the  rlTer.    It  may  well  be  that  the 
intent  of  this  clanse  was  simply  to  Insure 
to   the  grantees  the  use  of  1,600  inches  of 
water  at  all  times,  whether  one-half  of  the 
flow  equaled  that  amount  or  not.    This  seems 
as   reasonable  a  construction  as  any  other. 
So  we  do  not  find  any  clear  intention  ex- 
pressed in  the  deed  to  limit  the  conveyance 
to  the  bank  of  the  stream,  either  from  this 
clanse,  or  the  covenant  to  defray  one-half  of 
tbe  expense  of  repairs  to  the  dam;  and  hence 
the  deed  must  be  construed  as  conveying  to 
the   middle  or  thread   of   the   stream,    and 
tbua   covering  one-half  of  the   dam.     This 
deed  being  so  construed,  there  can  be  little 
doubt  as  to  tbe  proper  construction  of  deeds 
Xoa.  2  and  8.    It  Is  true  that  the  words  in 
these  deeds  are  ambiguous,  and  might  be  con- 
strued as  conveying  one-half  of  the  whole 
dam  and  one-half  of  the  whole  power,  or  as 
conveying  one-half  of  that  part  of  the  dam 
and  power  appertaining  to  the  sawmill  prop- 
erty, L  e..  one-half  of  one-half;  but  when  we 
consider  the  circumstances  under  which  they 
were  made,  namely,  the  fact  that  the  west 
half  bad  already  been  conveyed,  also  that 
the  grantor  retained  one-half  of  the  saw- 
mill, so  that  if  he  conveyed  one-half  of  the 
whole  dam  and  power,  he  would  retain  no 
power  to  contribute  to  the  operation  of  the 
mill,   we  can  entertain  no  doubt  that  these 
deeds,  together  with  the  following  doeda.  by 
wblcb  the  whole  title  to  the  sawmill  proper- 
ty and  power  appertaining  thereto  came  into 
tbe  hands  of  Ooodwin,  must  be  construed  as 
referring  to  the  east  half  of  the  dnm  and 
power,  and  not  to  the  whole  dam  and  power. 
Therefore,  when  Goodwin  conveyed   to  the 
Whites,  he  owned  simply  this  east  half,  and 
this  brings  us  to  fhe  construction  of  the  last- 
named    deed.    By   this   deed   Goodwin   con- 
veyed the  sawmill  and  land,  and  "one-half 
of  tho  dam,  water  power,  prlvllegps  and  ap- 
purtenances   thereunto    appertaining."    The 
language  is  substantially  the  same  as  that 
used  in  the  previous  deeds  which  have  been 
,  construed  as  referring  to  only  the  east  half 
of  tbe  dam,  and  the  question  la  whether  the 
same  construction  must  be  applied  to  this 
deed.     If  it  must,  then  Webster  still  retain- 
ed one-half  of  one-half  of  the  dam  and  pow- 
er, and  this  interest  has  passed  to  the  plnln- 
tlir.  unless  cut  oft  by  adverse  possession.    It 


is  said  that  it  would  be  absurd  to  place  a  dif- 
ferent construction  upon  substantially  tbe 
same  language  in  two  deeds  In  tbe  same 
chain  of  title,  but  this  does  not  seem  to  be 
necessarily  true.  The  facts  and  circumstan- 
ces surrounding  and  following  tbe  transac- 
tions may  be  so  diffecent  as  to  necessitate 
a  different  construction,  and  such  seems  to 
us  to  be  the  case  here.  When  the  Webster 
deeds  were  executed,  as  we  have  seen,  the 
grantor  still  retained  an  interest  in  the  mill, 
and  would  presumably  desire  to  retain  cor- 
responding Interest  In  tbe  dam  and  power, 
bnt  when  Goodwin's  deed  was  executed  he 
was  divesting  himself  of  all  interest  in  the 
mill  and  lands:  he  bad  no  further  use  for 
dam  or  power;  and,  furthermore,  it  appears 
without  dispute  that  his  grantees  went  into 
possession  of  the  whole  pr<H)erty,  and  oper- 
ated the  entire  dam,  claiming  to  own  it  re- 
I>alring  and  collecting  the  revenues  thereof, 
without  claim  or  suggestion  on  the  part  of 
Goodwin  of  any  right  therein,  for  about  27 
years.  Under  these  circumstances,  it  seems 
clear  to  us  that  the  Ooodwin  deed  to  tbe 
Whites  must  be  held  to  have  conveyed  Good- 
win's entire  interest  in  the  dam  and  power. 

But  were  the  conclusion  otherwise  upon 
this  question,  the  result  of  the  action  would 
be  the  same,  for  the  reason  that  the  undis- 
puted facts  show  that  the  defense  of  ad- 
verse possession  under  the  10-year  statute 
has  been  conclusively  proven.  The  evidence 
shows,  without  dispute,  that  Goodwin  has 
been  dispossessed  of  the  entire  property 
since  the  execution  of  his  deed  to  the  Whites, 
In  1874,  and  that  since  that  time  the  defend- 
ants and  their  grantors  have  been  in  actual, 
exclusive,  and  adverse  possession,  claiming 
title  under  deeds,  and  that  during  that  whole 
time,  and  until  some  time  in  the  year  1901. 
neither  Goodwin,  nor  any  one  under  him. 
ever  made  any  claim  of  title  to  the  dam  or 
water  power.  No  more  complete  case  of  ex- 
clusive and  hostile  possession  on  the  one 
side,  and  abandonment  of  claim  on  the  oth- 
er, conid  well  be  proven. 

But  it  Is  said  that  the  defendants  and  their 
grantors  were  co-tenantsof  GoodwIn,and  that 
they  cannot  claim  to  hold  adversely  until 
they  have  brought  home  to  him  actual  knowl- 
edge of  the  adverse  character  of  their  pos- 
session. The  difficulty  with  this  contention 
is  that  there  never  was  a  time  when  tbe  de- 
fendants or  their  grantors  knew  that  any  co- 
tenancy on  the  part  of  Goodwin  was  claim- 
ed, and  never  acknowledged  any  such  right. 
The  rule  as  stated  In  Sydnor  v.  Palmer,  29 
Wis.  249,  Is  that  where  a  tenant  In  posses- 
sion, having  once  acknowledged  the  title  of 
another  co-tenant,  seeks  to  turn  his  posses- 
sion into  an  adverse  holding,  he  must  bring 
home  actual  knowledge  of  his  adverse  hold- 
ing to  the  co-tenant,  unless  his  exclusive 
holding  has  been  so  long  continued  as  to 
Justify  a  finding  of  acquiescence  on  the  part 
of  the  co-tenants.  Saladin  v.  Kranyvanger. 
9e  Wis. -180,  70  N.  W.  1113.    There  has  never 
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been  any  acSnbwledgment  of  Goodwin's  «>• 
tenancy  here.  The  defendants  and  their 
grantors  hare  apparently  never  known  or 
suspected  that  any  snch  claim  existed.  If  it 
In  fact  existed  prior  to  1901,  Goodwin  kept 
the  fact  carefully  within  his  own  breast 
To  bold  that  the  defendants  must  give  no- 
tice of  their  adverse  holding  to  one  of  whose 
claims  they  were  in  utter  ignorance,  and 
whose  rights  they  had  never  acknowledged 
by  word  or  deed,  would  be  absurd. 
Judgment  affirmed. 


In  re  SHELDON'S  ESTATE. 

LOPER  T.  SHELDON'S  ESTATE. 

(Supreme  Court  of  Wisconsin.    Dec.  11,  1003.) 

ADOPTION— CONTRACT  TO  DEVISE  PROPERTY- 
CONSTRUCTION  —  STATUTE  OP  FRAUDS  —  EF- 
FECT OF  VOID  CONTRACT— UMITATIONS— 
CONTRACT  FOR  SERVICES. 

1.  Where  a  contract  is  ambiguooa,  either 
from  the  subject-matter,  or  from  the  literal 
sense  of  the  wordSj  in  order  to  determine  the 
Intent  of  the  parties  the  agreement  may  be 
considered  in  the  light  of  the  circumstances 
of  the  parties  at  the  time  the  contract  was 
made,  and  the  meaning  which  they  subsequent- 
ly ascribed  thereto  by  their  conduct. 

2.  An  oral  agreement  on  the  part  of  an  in- 
fant to  reside  with  and  serve  a  man  and  his 
wife  until  such  infant's  majority  or  marriage, 
in  consideration  of  being  treated  as  a  daughter, 
and  receiving  the  bulk  of  the  man's  property  at 
bis  death,  wnere  considered  in  the  light  of  the 
fact  that  such  property,  at  the  time  the  con- 
tract was  made,  consisted  largely  of  real  es- 
tate, and  that  both  parties  evidently  had  in 
mind  real  estate,  in  part,  at  least,  is  a  contract 
to  convey  real  estate  by  devise,  and  hence  void, 
under  Rev.  St.  1898,  g  2304,  providing  that 
contracts  for  tlie  sale  of  land,  or  a  memoran- 
dum thereof,  must  be  in  writing. 

3.  A  void  contract  to  convey  real  estate  by 
devise  in  consideration  of  services  rendered  in 
devisor's  family  cannot  be  resorted  to  for  the 
purpose  of  measuring  the  value  of  the  services 
rendered,  but  is  Ineffectual  for  any  purpose, 
except  to  rebut  the  presumption  that  the  serv- 
ices were  gratuitously  rendered,  and  thus  raise 
an  implied  contract  to  pay  therefor. 

4.  An  action  to  recover  the  reasonable  value 
of  services  performed  In  the  family  of  another 
matures  on  the  completion  of  such  services, 
without  any  demand  tor  payment,  and  outlaws 
six  years  from  that  time,  under  Rev.  St  1898, 
i  4^22. 

Appeal  from  Circuit  Court,  Fond  dn  Ijac 
County;  Michael  Klrwan,  Judge. 

In  the  matter  of  the  estate  of  Robert  Shel- 
don, deceased.  Proceedings  by  Abble  Strong 
Loper,  claimant,  against  the  estate.  From  a 
Judgment  of  the  circuit  court  on  appeal  from 
the  county  court,  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Abble  Strong  Loper,  In  the  matter  of  the 
settlement  of  the  estate  of  Robert  Sheldon, 
deceased,  in  the  county  court  of  Fond  du  Lac 
county,  filed  a  claim  for  $10,000,  stating  for 
facts  in  support  thereof,  that  In  May,  1877, 
she,  then  a  child  of  11  yean,  went  to  reside 
with  the  deceased  and  Ms  wife,  who  bad  no 

%  2.  See  Frauds,  Statute  ol,  voL  21,  Cent.  Die  !! 
132.  281. 


children  of  their  own,  under  a  contract 
in  it  was  stipulated  that  she  should  so 
and  serve  them  faithfully  as  a  danghl 
Ing  their  lives  or  until  she  should  ai 
the  age  of  21  years  or  be  married,  and 
slderation  thereof  that  she  should  be  i 
ed  by  maintenance  and  education  durii 
time,  such  as  they  would  bestow  upon 
daughter  If  tbey  bad  such;  and  furtb 
provision  out  of  Mr.  Sheldon's  proper! 
as  he  would  bestow  upon  a  faithful 
tlonate  daughter, 'to  wit:  the  bnlk  of 
property  he  possessed,  which,  at  the  ■ 
the  making  of  the  contract,  was  of  tb 
of  about  $15,000;  that  she  fully  pei 
all  the  terms  of  such  contract  on  b< 
residing  with  the  Sheldon  family  till  f 
ber  5,  1888,  when  she  was  married:  tl 
Sheldon  failed  to  perform  the  condlt 
such  contract  on  his  part  in  that  he  < 
maintain  and  educate  the  claimant 
daughter,  and  died  without  making  a: 
vision  for  her  out  of  his  property;  tl 
reasonable  value  of  the  property  prom 
her  was,  at  the  time  of  Mr.  Sheldon's 
the  sum  of  $10,000.  The  facta  allege< 
gard  to  the  contract  were  put  in  issue 
coimty  court  by  the  executor  of  St 
will,  and  the  six-years  statute  of  lim: 
was  pleaded  as  a  bar  to  the  plaintUTs 
Such  proceedings  were  thereafter  dt 
in  respect  to  the  matter  that  the  clal 
allowed  at  the  sum  of  $1,060. 

The  executor  appealed  to  the  clrcnll 
where  a  trial  was  bad,  the  disputed  i 
of  fact  being  submitted  to  a  Jury,  re 
In  a  finding,  first,  that  plaintiff  reside 
the  deceased  and  his  wife  as  alleged 
claim,  under  a  contract  substantially 
tenor  and  effect  therein  set  forth;  tl 
reasonable  value  of  tbe  deceased's  es 
the  time  of  his  death  was  $20,000;  ttaa 
don  breached  snch  contract  as  stated 
plaintiff's  claim;  that  the  reasonable 
of  ber  services  rendered  under  snch  co 
on  the  basis  of  tbe  terms  thereof,  wa 
000;  and  that  the  reasonable  value  c 
services  independently  of  the  contrac 
and  above  tbe  benefits  she  received  fri 
Sheldon  while  residing  in  his  family 
$260.  Upon  such  verdict  plaintiff  moi 
Judgment  for  $10,000,  and  defendant 
for  Judgment  dismissing  the  plalntlff*e 
with  costs.  Tbe  first  motion  was  j 
The  verdict  was  amended  by  wltbd 
therefrom  tbe  element  that  plaintiff 
to  serve  Sheldon  and  bis  wife  durlni 
lives,  leaving  the  stipulation  as  regan 
dence  with  them,  that  it  should  contii 
she  arrived  at  tbe  age  of  21  years  or 
be  married;  tbe  change  being  made  ui 
ground  tbat  there  was  no  evidence  to 
llsb  the  element  so  withdrawn.  The 
held,  upon  the  evidence  and  the  verdlc 
the  contract  was  not  void  under  sectlo 
Rev.  St  1898,  as  being  a  verbal  agrt 
which  by  its  terms  was  not  to  be. pen 
within  one  year;  that  It  was  a  verbal 
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ment  to  convey  tealty  by  devise,  and  void 
under  section  2304,  Id.;  that  such  being  the 
case,  tbe  limit  of  the  plaintHTs  right  in  any 
event  would  be  to  recover  the  reasonable 
value  of  her  services  over  and  above  the 
benefits  received  by  her  upon  an  implied 
promise,  vrhich  reasonable  value  was  assess- 
ed by  the  Jury  at  $200;  that  her  right  to  re- 
cover upon  such  implied  contract  matured 
more  than  six  years  before  Sheldon  died,  and 
was  therefore  barred  by  the  six-years  statute 
of  limitations  (section  4222,  Rev.  St  1898). 
Judgment  was  rendered  accordingly,  and 
plaintiff  appealed. 

Carter  &  Pedrlck,  for  appellant.  Reed  & 
Beed  (Swett  &  Kcke,  of  counsel),  for  respond- 
ent. 

MARSHALL,  J.  (after  stating  the  facts). 
The  view  we  take  of  this  case  renders  two 
questions  pressed  upon  our  attention  in  the 
briefs  of  counsel  immaterial  to  the  final  solu- 
tion of  the  rights  of  the  parties.  They  are 
these:  (1)  Did  the  court  err  in  changing  the 
verdict,  eliminating  the  element  as  regards 
Its  having  been  agreed  that  appellant  should 
reside  with  Mr.  and  Mrs.  Sheldon  during 
their  lives?  (2)  Is  the  contract,  as  appellant 
claims  it  was  made,  void  under  the  statute  of 
frauds  because  not  In  writing  and  by  its 
terms  not  to  be  performed  within  one  year? 
For  the  reason  given  we  will  pass  such  ques- 
tions without  further  notice. 

The  all-Important  question  presented  by  ap- 
pellant Is,  did  the  trial  court  err  In  holding 
that  the  contract  was  one  creating  an  obli- 
gation to  convey  real  estate  by  devise?  If 
inch  is  the  nature  thereof,  it  is  plainly  void 
under  section  2301,  Rev.  St  1898,  providing 
that: 

"Every  contract    •    •     •    for  the  sale  of 
an;  lands  or  any  interest  In  lands  shall  be 
void   unless  the   contract  or  some   note  or 
memorandum  thereof,  expressing  the  consid- 
eration, be  In  writing  and  be  subscribed  by 
the  party  by  whom  the    •    •    •    sale  is  to 
be  made  or  by  his  lawfully  authorized  agent." 
The  call  thereof,  for  a  contract  respecting 
Kalty  to  be  in  writing,  is  wanting  in  the  one 
before  ns.    Therefore,  the  vital  question  for 
as  to  solve  is,  does  the  contract  here  deal 
with  realty?    We  must  solve  it  by  familiar 
ndes  for  judicial  construction.     The  literal 
sense  of  the  words  shows  no  serious  am- 
blgnity.  It  is  true,  and,  if  we  were  not  per- 
mitted to  go  further,  the  rule  would  prevail 
that  where  words  of  a  contract  may  be  rea- 
sonably taken  in  either  of  two  ways,  one 
that  will  render  it  void  and  one  that  will  not, 
the  latter  is  to  be  preferred.    Hunt  v.  Stin- 
»on,  101  Wis:  550,  77  N.  W.  901.     But  am- 
t>iguity  requiring  judicial  construction  may 
as  well  arise  from  applying  the  contract  to 
the  subject-matter  thereof  as  from  the  literal 
sense  of  the  words.    Ullman  v.  C.  &  N.  W. 
»•  Co.,  112  Wis.  150, 163,  88  N.  W.  41,  88  Am. 
8t  Rep.  949;  Johnson  v.  Pugh,  110  Wis,  167, 


170,  85  N.  W.  641.  In  either  case,  in  aid  of 
determining  the  intention  of  the  parties, 
which  of  course  must  govern  if  within  the 
reasonable  scope  of  their  words^  the  agree- 
ment may  be  considered  from  the  precise 
standpoint,  as  regards  surrounding  circum- 
stances, of  the  parties  at  the  time  of  entering 
Into  the  same  (Johnson  v.  Pugh,  supra),  and 
the  meaning  which  th^  subsequently,  by 
their  conduct  ascribed  thereto. 

Turning  to  the  evidence  we  find  that  it  is 
undisputed  that  when  the  contract  was  made 
Sheldon's  property  consisted  largely  of  real 
estate,  and  all  parties  concerned  hac^  in  view, 
in  a  general  way,  such  property:  either  the 
precise  property  then  owned  by  Sheldon  or 
similar  property  as  r^^rds  being  mixed  real- 
ty and  personalty.  There  Is  other  evidence 
showing  that,  during  the  time  appellant  was 
performing  under  the  contract,  that  which 
she  was  expected  to  have  a  share  of  was 
property  which  Sheldon  then  possessed,  or 
property  of  like  character.  As  Sheldon  him- 
self put  It,  the  property  left  when  "they  got 
through  with  it."  Probably  the  contract  did 
not  go  so  far  as  to  so  impress  the  property 
owned  by  him  when  the  contract  was  made 
as  to  preclude  bis  selling  it  or  dealing  with 
It  in  any  other  way  he  might  see  fit,  as  own- 
er, subject  to  the  obligation  tliat  appellant 
should  in  the  end  have  a  share  of  all  he  pos- 
sessed, whether  real  or  peraonal.  It  is  suffi- 
cient for  the  purposes  of  this  case  that  the 
agreement  clearly  contemplated  that  the 
property  which  was  to  be  the  subject  of  be- 
stowal upon  her  would  be  realty  and  per- 
sonalty. That  snch  was  the  case  there  seems 
to  be  little  room  to  doubt  That  being  so, 
the  question  of  whether  the  contract  falls 
within  the  condemnation  of  section  2304,  Rev. 
St.  1898,  is  ruled  by  Bills  v.  Gary,  74  Wis. 
176,  42  N.  W.  262,  4  L.  R.  A.  66,  17  Am.  St 
Rep.  126,  and  Martin  v.  Estate  of  Martin,  108 
Wis.  284,  84  N.  W.  439. 

The  contract  under  consideration  in  each 
of  the  foregoing  cited  cases  was  in  all  es- 
sential particulars  like  the  one  before  us.  In 
each  Instance  It  was  said  that  the  agreement 
established  was  In  part  for  a  devise  of  land, 
and  the  same  not  being  evidenced  by  any 
writing  signed  by  the  testator  was  therefore 
within  the  statute  of  frauds.  "The  fact  that 
it  included  personal  as  well  as  real  estate 
does  not  take  it  out  of  the  statute,  even  as 
to  such  personal  estate.  Snch  a  contract  is 
indivisible,  and,  failing  in  part,  the  whole 
fails."  In  Ellis  v.  Cary,  referred  to  and  ap- 
proved In  the  later  case,  the  whole  subject 
now  presented  vrill  be  found  fully  discussed. 
Therefore,  there  is  no  reason  for  going  over 
It  at  this  time. 

The  contract  declared  on,  being  void,  can- 
not, as  appellant's  counsel  seems  to  suppose, 
form  the  basis  for  computing  the  amount 
appellant  is  entitled  to  recover  quantum  mer- 
uit. Being  void  for  one  purpose  It  is  void  for 
all  purposes,  as  regards  forming  the  basis 
for  a  right  measured  lu  any  sense  by  Its 
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terma.  It  can  be  legitimately  referred  to  In 
a  helpful  way  for  appellant  only  to  rebut  tbe 
legal  presumption  that  would  otherwise  con- 
trol, that  her  aervices  were  gratuitously  ren- 
dered, as  is  generally  the  case  when  such 
servlcea  are  performed  by  one  residing  In  tbe 
family  of  another  and  as  a  member  thereof. 
For  that  purpose  Bucb  contract  is  effective. 
Thus  is  permitted  to  arise  the  implied  con- 
tract to  pay  for  the  services  rendered  the 
reasonable  value  thereof  under  all  the  circum- 
stances, such  value,  of  course,  to  be  deter- 
mined the  same  as  if  the  void  contract  never 
bad  exist^ence.  Martin  v.  Estate  of  Martin, 
Kupra.  That  was  the  vlo-n-  taken  by  the 
learned  trial  court  in  submitting  to  the  jury 
the  question  to  which  they  answercni  $260. 

Since  appellant's  right  to  recover  on  tbe 
facts  is  limited  to  a  cause  of  section  upon  Im- 
plied contract,  such  right  matured  and  waa 
enforceable  tbe  Instant  the  services  were 
completed,  and  the  six-years  statute  of  limi- 
tations (section  4022,  Rev.  St  1898)  tben 
commenced  to  run.  Demand  for  payment 
was  not  necessary  to  set  the  statute  in.  mo- 
tion. As  no  services  were  rendered  after 
September,  1888,  which  is  much  more  than 
six  yean  before  tbe  death  of  Mr.  Sheldon,  it 
will  be  seen  that  prior  to  such  event  appel- 
lant's right  was  extinguished  by  the  statute, 
as  held  by  the  trial  court.  It  follows  that 
tbe  Judgment  appealed  from  must  be  af- 
firmed. 

So  ordered. 


LOOSE  V.  STATE. 
(Supreme  Court  of  Wisconsin.    Dec.  11,  1908.) 

CRIMINAL  LAW  —  CONTINUANCE  -  INSTRUC- 
TIONS—TRIAL—WITNESSES UNDER  RULE- 
VIOLATION— EXCLUSION  OF  EVIDENCE— CON- 
TEMPT —  WITNESS  —  COMPETENCY  —  EVI- 
DENCE AS  TO  AOE— FAMILY  RECORD— RAPE- 
ASSAULT  —  FORNICATION  —  BVIDBNCB  —  DIS- 
CLOSURE—INSTRUCTIONS. 

1.  A  trial  judge  ma^  at  pleasure  set  aside  a 
rule  of  his  own  mailing,  designed  to  regulate 
tlie  continuance  of  muses  after  being  once  set 
down  for  henring,  without  committing  reversible 
error,  or  error  at  all,  if  the  rights  of  no  one 
(ire  not  thereby  clearly  and  substantially  prej- 
udiced. 

2.  In  a  criminal  case  it  is  not  error  to  say 
in  the  presence  of  tbe  jury,  in  effect: 

"A  cause  for  arrest  does  not  indicate  any 
cause  for  conviction.  When  a  person  is  duly 
ciiarged  in  such  a  cause  and  placed  upon  his 
trial  it  is  presumed  to  have  been  regularly 
done,  but  does  not  furnish  any  reason  to  be 
considered  by  the  jury  as  regards  the  fact  of 
guilt."   • 

3.  The  placing  of  witnesses  in  a  judicial  trial 
under  a  rule  as  regards  their  presence  in  court 
otlier  than  when  giving  their  testimony,  until 
that  shall  have  been  given,  and  as  regards  com- 
municating with  each  other  till  they  shall  have 
testified,  is  wholly  a  matter  of  judicial  discre- 
tion. 

4.  If  a  witness  put  undei  a  rule,  as  stated  in 
the  last  paragraph,  violates  the  same,  it  does 
not  furnish  any  legitimate  ground  for  the  ex- 
clusion of  his  evidence  if  the  party  calling  him 
is  an  innocent  party  in  the  matter. 

f  4.  8m  Criminal  L*.w,  vol.  14,  C«nL  Dig.  H 
JSM,  U60.  •»    M 


5.  In  case  of  a  violation  of  a  mie  a 
tioned  in  the  preceding  paragraph,  the 
calling  tbe  witness  bemg  innocent  in  tti 
ter,  punishment  for  the  transgression  shi 
confined  to  the  witness  himself,  as  for 
tempt  of  court. 

6.  A  person  having  arrived  at  an  age 
ing  him  competent  to  testify  as  a  wit 
conrt,   may   give  evidence  respecting   h 
age,  although  his  Icnowiedge  ttiereof  b< 
wholly  upon  hearsay. 

7.  A  family  record  is  not  the  best  e 
of  a  birth  noted  therein,  nor  original  e 
In  respect  thereto,  the  person  who  mi 
record  being  alive,  competent  to  testil 
within  reach  of  the  court.  In  such  a  ca 
record  is  of  no  higher  dignity  than  ao; 
memorandum. 

8.  The  maker  of  a  memorandum,  or 
who  Icnew  at  some  time  that  it  was  ma 
rectly,  may  use  the  writing  in  or  out  « 
to  refresh  his  memory  preparatory  to 
ing  in  respect  to  the  matter  therein  refei 
and  after  doing  so  may  so  testify  tboni 

I  ing  no  present  knowledge  ss  to  the  ti 
such  matter  independently  of  the  writii 

9.  The  fact  that  the  witness,  in  tbe 
stances  above  stated,  fails  to  produce  th 
orandnm  in  court,  gives  no  ground  for  n 
his  testimony,  unless  he  unreasonably 
to  produce  it  pursuant  to  the  court's 
Absence  of  the  writing  can  be  considt 
bearing  on   the   credibility   of  the   witi 

I  snch  extent  as  the  jury  think  iK«per  ui 
the  circumstances. 

10.  Under  section  4382,  Rev.  St.  18$ 
abling  females  under  the  age  of  14  yeai 
consenting  to  sexual  intercourse,  one  c 
ting  such  an  act  upon  such  a  female,  re« 
of  the  means  used  to  accomplish  it,  and 
female's  consent  and  co-operation,  is  gi 
the  crime  of  rape. 

11.  An  attempt  to  do  the  act  mentio 
section  4382,  Rev.  St.  ISUS,  regardless 
menus  resorted  to  and  of  whether  the 
consents  or  not,  is  an  assault  with  in 
commit  the  crime  of  rape  under  sectioi 
Id. 

12.  The  fart  that  a  person  charged  w 
crln)e  of  rape  under  section  4382,  Rev.  S 
may  Instead  be  charged  under  section  45 
the  oflfpii.se  of  fornication,  or  be  charge< 
appropriate  statutes  with  the  crime  of  se< 
or  iuci^st,  according  to  the  fact.s,  doe:i  i 
itatp  against  the  validity  of  such  statu 
the  wisdom  thereof,  since  the  manifest  ] 
of  the  same  is  to  insure  adequate  puni! 
so  far  as  practicable,  of  persons  s;uilt.v 
lawful  commerce  with  female  chiMn^n. 
ing  the  danger  of  their  going  entirely  nii 
ed  in  some  cases  because  of  the  severity 
penalty,  or  the  law  being  endangered 
prohibition  against  cruel  and  unusual 
ments, — in  view  of  the  chonee  in  the  le 
of  consent  to  14  years.  Criticisms  of  th 
iative  policy,  above  indicated,  made  ii 
V.  Wentler,  76  Wis.  89,  44  N.  W.  Sil 
W.  816,  withdrawn. 

13.  The  rule  as  regards  the  evidentiar; 
of  disclosure  or  failure  to  make  discioi 
a  female,  to  those  in  her  confidence,  as 
a  crime  of  rape  perpetrated  or  attempte 
perpetrated  upon  her,  does  not  apply 
the  element  of  nonconsent  in  respect  to 
fense  is  supplied  by  the  statute  and  t 
consent  in  fact. 

14.  Neither  does  such  rule  apply  to  a  pe 
whom  disclosure  is  made,  who  delays 
porting  her  knowledge  to  others  or  cau: 
gal  proceedings  to  be  instituted. 

15.  It  is  not  the  duty  of  the  court,  m 
proper  as  a  general  rule,  upon  request  oi 
wise,  to  point  out  to  the  jury  the  evidi 
any  particular  witness  upon  a  disputed 
pving  particular  significance  thereto  an 
ing  how  it  should  or  should  not  tie  vie 
regards  the  truthfulness  thereof. 
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le  snggestion  cnstomarily  made  to  juries 
lecutiong  for  rape,  that  they  should  view 
idence  of  the  prosecuting  witness  with 
are,  having  regard  for  her  state  of  mind 
injured  person,  and  be  on  their  guard 
:  being  moved  by  sympathy  for  her  to 
idae  weight  to  the  state's  evidence,  does 
ply  to  a  case  where,  though  there  was 
sent  by  force  of  the  statute,  there  was 
t  in  fact. 

le  coort  having  Instracted  the  Jnr^  in  a 
i\  case  that  they  should  acquit  tne  ac- 
mlesa  satisfied  of  his  guilt  from  the  evi- 
jeyond  every  reasonable  doubt,  is  not  re- 
whether  requested  or  not,  to  give  fnr- 
Atructions  on  the  same  subject 
iboB  by  the  Jndge.) 

v  to  Mnnlcipal   Conrt  of   Milwaukee 
r;    A.  0.  Bmzee,  Judge, 
rt  Loose  was  convicted  of  a  crime,  and 
error.     Affirmed. 

Dtior  in  error  was  iDformed  against  for 
:,  In  the  county  of  Milwaukee,  Ao- 
9,  1902.  had  criminal  knowledge  of 
>u8ed  Louisa  Heyer,  a  female  child  un- 
e  age  of  14  years.  Such  proceedings 
InJy  had  In  respect  thereto  that  the 
d  was  found  guilty  by  the  verdict  of  a 
if  assault  upon  the  person  named  with 
to  commit  the  crime  of  rape.  Judg- 
was  rendered  accordingly.  The  writ 
»r  was  sued  out  to  review  the  same. 

'j.  Eaton,  for  plaintiff  In  error.  L.  M. 
ivant,  Atty.  Gen.,  and  Walter  D.  Corri- 
ssL  Atty.  Gen.,  for  the  State. 

ISHALL,  J.  The  questions  raised  by 
rors  asrigned  so  far  as  Insisted  upon, 
!  treated  in  detail  and  tn  the  order  of 
resentation  In  the  brief  of  counsel  for 
X  In  error. 

Id  the  court  err  in  taking  the  case  oft 
lendar  November  21,  19027  That  is 
tted  on  these  circumstances:  Previous 
call  of  the  case  for  trial  it  had  been 
npon  the  day  calendar  for  that  pur- 
There  was  a  rule  of  the  trial  court  to 
ect  that  a  case  thus  placed  should  not 
tinned  beyond  the  time  when  regular- 
cbed.  In  response  to  an  application 
>r  by  either  party,  unless  for  a  cause 
own  to  such  party  when  the  calendar 
lade  up,  or  arising  thereafter.  Upon 
lal  day,  the  prosecuting  officer  made 
plication  in  question,  giving  as  a  rea- 
at  he  had  been  unable  to  procure  the 
tnce  of  the  state's  witnesses.  Testl- 
was  taken  in  open  court  in  support' 
application,  showing  that  subpoenas 
tneaaes  had  been  regularly  issued  and 
in  the  bands  of  an  officer  to  be  execnt- 
1  that  be  had  made  quite  extensive  ef- 
9  do  so  and  failed.  The  showing  being 
Ctory  to  the  court  the  application  was 
a,  the  attorney  for  the  accused  ob- 
:  thereto.  It  is  said  that  the  ruling 
violation  of  the  rule  above  mentioned, 
circuit  court  rule  20.  The  latter  plaln- 
lies  to  continuances  for  the  term,  not 
B  the  one  in  question.    The  rule  of  the 


trial  court,  as  the  Judge  thereof  held,  was 
fairly  complied  with.  We  see  no  reason  to 
override  that  decision.  It  was  made  in  the 
due  administration  of  the  court's  own  rule, 
which  it  had  authority  to  violate  If  It  saw 
fit,  saving  the  rights  of  adverse  parties  from 
serious  prejudice.  There  was,  however,  no 
purpose  to  Ignore  the  rule.  On  the  contrary 
the  court  enforced  it  to  the  extent  which  Jus- 
tice seemed  to  require.  Such  a  rule  is  one 
of  procedure  merely,  made  by  the  court  for 
the  conduct  of  its  own  business.  A  violation 
of  it  could  not  properly  be  considered  reversi- 
ble error  under  any  circumstance,  in  the  ab- 
sence of  the  most  clear  and  satisfactory 
showing  that  the  objecting  party  was  sub- 
stantially prejudiced  thereby.  There  Is  no 
showing  at  all  In  tliat  regard  appearing  in 
the  record. 

2.  Did  the  court,  tn  the  presence  of  per- 
sons called  to  serve  as  Jurors,  when  they 
were  examined  as  to  their  competency,  make 
remarks  prejudicial  to  the  accused?  These 
are  the  remarks  calling  for  consideration  un- 
der that  proposition: 

"There  may  be  cause  for  a  man  to  be  ar- 
rested a  great  many  times  when  there  is  no 
reason  why  he  should  be  convicted." 

"It  is  always  supposed  that  there  is  suffi- 
cient reason  for  a  man  to  be  before  the  Jury 
when  he  is  charged  with  an  offense,  or 
otherwise  he  would  not  be  there,  but  ttiat  is 
no  reason  to  be  considered  by  the  Jury  at 
all." 

The  record  does  not  disclose  the  cause  for 
making  such  remarks.  The  occasion  seems 
to  tiave  been  the  excusing  of  a  Juror  for 
cause.  The  examination  of  the  Juror  wa$ 
not  -  preserved  in  the  record.  The  circum- 
stances suggest  that  such  Juror,  on  his  ex- 
amination, probably  expressed  some  lean- 
ing against  the  accused  from  the  mere  fact 
that  be  had  been  arrested  and  placed  on 
trial  npon  a  serious  charge.  In  any  event, 
the  reasonable  meaning  of  the  language  of 
the  court  seems  to  be  that  a  man  may  be 
cliarged  with  being  guilty  of  a  criminal  of- 
fense, constituting  a  legitimate  ground  for 
arresting  and  placing  him  on  trial,  yet  there 
be  no  reason  whatever  for  ills  conviction  be- 
cause of  his  innocence  of  the  charge;  there- 
fore that  the  mere  circumstance  that  an  ac- 
cused person.  In  the  due  course  of  the  ad- 
ministration of  'Justice,  is  compelled  to  sub- 
mit to  a  trial  on  a  criminal  charge,  should 
not  have  any  Influence  whatever,  upon  the 
Jury  called  to  decide  the  matter,  unfavorably 
to  him.  In  that  sense  what  the  court  said 
is  not  subject  to  criticism.  It  is  proper  to 
so  inform  a  Jury  In  submitting  a  case  to 
them  for  final  determination,  or  when  being 
examined  upon  the  voir  dire.  It  cannot, 
when  said  at  any  stage  of  a  case,  be  reason- 
ably considered  otherwise  than  as  favorable 
to  the  accused. 

3.  Did  the  conrt  err  in  receiving  testimony 
against  the  objection  of  counsel  tor  the  ac- 
cused? 
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At  tbe  commencement  of  the  trial  the  court 
exercised  Its  discretionary  authority  In  ac- 
cordance with  tbe  wishes  of  the  accused,  to 
exclude  witnesses  from  the  courtroom  except 
as  they  were  called  to  testify,  yet  subse- 
quently witnesses  were  allowed  to  testis 
who  bad  violated,  Innocently  or  otherwise, 
the  order  In  that  regard.  The  practice  of  put- 
ting witnesses  under  a  rule  during  tbe  trial, 
BO  that  one  shall  not  be  affected  in  liia  testi- 
mony by  that  of  another,  and  so  tliat  so  far 
as  possible,  concert  between  witnesses  may 
be  prevented,  is  as  old  as  the  history  of  trials 
In  English  courts.  It  is  doubtless  a  very 
valuable  means  to  the  end  to  be  attained,  the 
discovery  of  truth.  The  use  thereof  is  rarely 
ever  refused  when  applied  for  by  a  party; 
while  a  carefnl  court  will  sometimes  dis- 
cover situations  where  such  means  should  be 
adopted,  and  act  accordingly,  without  the 
application  of  counsel  upon  either  side.  Nev- 
ertheless, neither  the  exclusion  of  witnesses 
while  others  are  testifying,  nor  the  separa- 
tion of  witnesses  till  they  shall  have  given 
their  testimony,  is  a  matter  that  can  be  in- 
sisted upon  as  a  right  It  is  a  subject  wholly 
under  the  control  of  the  court  limited  only 
by  the  boundaries  of  sound  judicial  dis- 
cretion. Roberts  V.  State,  122  Ala.  47,  25 
South.  238;  C!ommonwealth  v.  Knapp^  9  Pick. 
486,  20  Am.  Dec.  491;  U.  S.  v.  White,  6 
Cranch,  C.  O.  38,  Fed.  Gas.  No.  16,675;  Hey 
V.  Commonwealth,  32  Grat  946,  34  Am.  Rep. 
799;  Rooks  v.  State,  66  Oa.  330;  Jemmlson 
V.  Gray,  29  Iowa,  637;  People  v.  Hall,  48 
Mich.  482,  12  N.  W.  666,  42  Am.  Rep.  477; 
People  V.  Oamett  29  Cal.  625;  People  v. 
McCarty,  117  Cal.  65,  48  Pac.  984;  Rain- 
water V.  Elmore,  1  Heisk.  363.  Being  a  dis- 
cretionary matter,  it  falls  within  the  familiar 
rule  that  the  decision  of  the  trial  court  in  re- 
spect thereto  is  not  subject  to  review  except 
for  a  manifest  abuse  of  power.  That  obvi- 
ously. Involves  a  pretty  clear  showing  in  any 
case  that  the  person  objecting  was  prejudiced 
by  the  ruling.  True,  there  is  no  want  of  au- 
thority that  a  party  to  a  judicial  trial  is 
entitled  as  a  matter  of  right  'to  have  Wit- 
nesses put  under  a  rule  as  to  their  presence 
in  court  during  the  examination  of  other  wit- 
nesses, and  as  to  their  conduct  during  tbe 
trial  of  a  cause  before  giving  testimony. 
Watts  T.  Holland,  66  TexL  60;  Smith  v. 
State,  4  Lea,  428.  But  the  great  weight  of 
authority  is  the  other  way,  and  the  Judicial 
Uralicy  of  tills  state  is  in  harmony  with  such 
weight  Testing  the  complaint  of  the  plain- 
tiff In  error  on  this  subject  by  the  foregoing, 
no  reason  is  perceived  for  holding  that  re- 
versible error  was  committed  in  allowing  the 
witnesses  to  testify.  There  Is  no  indication, 
that  we  can  discover,  that  the  accused  was 
prejudiced  by  the  court's  ruling.  However, 
if  there  were  such  prejudice,  the  doctrine 
supported  by  the  weight  of  authority  Is  that 
the  violation  of  the  court's  order  does  not 
go  to  tbe  competency  of  tbe  violator  as  a  wit- 


ness unless  the  party  calling  him  is  a 
participant  therein.  BuUlner  v.  Peo 
111.  394;  People  v.  Boscovitch,  20  Cj 
Rooks  V.  State,  supra;  Davis  v.  B, 
Ind.  625.  That  is  just  An  Innocen 
should  not  be  deprived  of  tbe  testitt 
one  of  his  witnesses  because  of  tbe 
transgression  of  which  such  party  i 
cent.  Such  transgression  may  well  1 
tbe  credibility  of  the  witness'  testlmi 
has  often  been  held,  many  of  the  casi 
being  examples  of  that  but  the  dire 
ishment  for  the  offense  should  be 
upon  the  offender  himself,  as  for  a  co 
of  court;  und  such  is  the  rule  laid  d 
many  of  the  cited  cases. 

Complaint  is  made  because  tbe  gii 
whom  the  offense  was  alleged  to  ba'^ 
committed  testified  as  to  her  own  age 
was  proper  by  a  well-settled  rule  of  en 
Any  one,  after  arriving  at  the  age 
cretlon  so  as  to  be  competent  to  tee 
a  witness  at  all,  may  give  evidence  ai 
own  age.    Jones,  Ev.  g  303,  and  case 
And  that  applies  though  the  witness 
other  knowledge  in  respect  to  tlie 
except  that  which  was  told  him  by  I 
ents.    Hart  v.  Stickney,  41  Wis.  630. 
Rep.  728. 

The  father  of  tbe  alleged  abused  ch 
permitted  to  testify  as  to  her  age. 
tion  was  raised  to  that  l)ecause  the 
indicated  that  he  relied  In  part  in  gii 
testimony,  upon  a  memorandum  made 
at  the  time  of  the  child's  birth,  wMd 
orandum  was  not  produced  in  cour 
are  unable  to  discover  any  error  ii 
The  witness  testified  to  the  effect  1 
was  present  at  such  birth,  that  he  mt 
memorandum,  and  knew  at  the  time 
of  that  be  made  it  correctly.  One  . 
fer  to  a  memorandum  made  by  him: 
tbe  purpose  of  preparing  to  give  testln 
regard  to  the  fact  involved,  even  if 
no  present  recollection  independent 
of,  so  long  as  he  knows  that,  when  b 
It  it  was  In  accordance  with  the  truth, 
da  V.  Jones,  110  Wis.  66,  85  N.  ^ 
Nebrllng  v.  Herold  Co.,  112  Wis.  K 
88  N.  W.  614.  The  mere  t&ct  that  tb( 
orandum  Is  not  produced  in  court  at  ti 
the  witness'  testimony  Is  given  may 
the  credibility  of  such  testimony,  bi 
not  go  to  tbe  competency  thereof  or 
the  court  In  rejecting  it  unless  the  ' 
unreasonably  refuses  to  comply  with 
der  of  the  court  to  produce  the  memop 
The  idea  suggested  by  counsel  that  th< 
orandum  made  by  the  witness  in  thl 
which  appears  to  have  been  an  oi 
family  record,  was  tbe  best  evidence, 
find  taxor.  No  mere  private  memor 
has  that  dignity,  ordinarily.  Generally 
Ing,  its  only  proper  use  In  a  Judicial  1 
gatlon  involving  the  matter  to  whlcli 
fers  Is  to  refresh  the  memory  of  the  i 
who  made  it  or  who  at  some  time 
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that  it  was  correct,  or  as  evidence  in  con- 
nection -with  tbe  verbal  testimony  and  as  a 
part  of  the  witness'  evidence. 

4.  Did  the  court  err  in  refusing  to  direct  a 
verdict  In  favor  of  tlie  accused? 

The  claim  is  made  In  support  of  the  affirm- 
ative of  that  proposition  that,  since  the 
charge  was  laid  under  section  4382,  Rev.  St 
1808,  i.  e.,  that  the  accused  did  willfully  and 
carnally  know  and  abuse  the  female  child 
mentioned,  she  being  under  the  age  of  14 
years,  tbe  calls  of  the  statute  were  for  some 
element  of  actual  violence,  or  some  actual 
force  and  subjection  of  tbe  female's  will; 
that  carnal  knowledge  of  the  girl  by  her 
consent  and  co-operation  does  not  satisfy  tbe 
statute,  nor  a  mere  attempt  in  that  regard, 
she  consenting  thereto,  constitute  an  offense 
within  the  meaning  of  section  4383,  Id.,  un- 
der which  the  accused  was  convicted;  that 
It  he  was  guilty  of  any  offense  it  was  that 
of  fornication  under  section  4680,  Rev.  St. 
1898,  or  of  taking  indecent  liberties  with  the 
girl,  not  intending  to  commit  rape  upon  her, 
under  section  4588a;  or  else  that  sections 
4.382  and  4383  are  void  for  uncertainty,  in 
view  of  tbe  other  sections  referred  to,  under 
the  reasoning  in  State  v.  Wentler,  76  Wis. 
89.  44  N.  W.  841,  45  N.  W.  816. 

We  do  not  deem  It  necessary  at  this  time 
to  go  Into  a  very  lengthy  examination,  an- 
alysis and  discussion  of  tbs  statutes  referred 
to  and  others  that  might  be  mentioned,  since 
the  slgnWcatit  element  In  section  4381,  pla- 
ced there  by  the  act  of  1887,  which  mainly 
led  to  the  condemnation  thereof  In  State 
V.  Wentle:.  was  subsequently  eliminated 
therefrom,  and  later,  in  Proper  v.  State.  8P 
Wis.  615,  66  N  W.  1035,  and  Lanphere  v. 
State,  114  Wis.  198,  88  N.  W.  128,  sections 
4382  and  4S83,  and  the  whole  code  of  laws 
80  severely  criticised  in  the  former  case, 
were  In  effect  approved.  The  circumstances 
In  Proper  v.  State  were  quite  similar  to  those 
here.  The  accused  was  charged  in  one  count 
under  section  4382  and  In  another  under  sec- 
tion 4383.  He  was  convicted  under  the  lat- 
ter. A  correct  understanding  of  the  decision 
requires  one  to  keep  in  mind  that  In  Fizell 
T.  State,  25  Wis.  364,  the  court  held  that 
the  offense  mentioned  in  section  4383,  as 
regards  females  under  the  age  of  consent,  is 
an  attempt  to  commit  the  offense  mentioned 
In  section  4382,  therefore  that  the  latter  neces- 
sarily Includes  the  former.  Counsel  for  the 
plaintiff  in  error  argued.  In  Proper  v.  State, 
the  same  as  counsel  does  now,  that  consent 
on  the  part  of  the  female,  though  under  the 
age  of  legal  consent.  Is  Inconsistent  with  the 
crime  of  rape  or  assault  with  intent  to  com- 
mit such  crime,  supporting  such  views  with 
inbstantlally  tbe  same  reasoning  as  counsel 
for  plaintiff  In  error  now  Indulges  In.  That 
does  not  clearly  appear  by  the  report  of  the 
ease  as  published,  but  this  quotation  froni 
tbe  counsel's  brief  shows  It  veiy  plainly: 
"While  the  common  form  of  an  attempt  to 
•7N.W.-34 


commit  the  ordinary  rape  Is  by  assault  with 
such  Intent  and  on  an  Indictment  for  rape 
there  may  be  conviction  of  assault  if  no  tech- 
nical rule  prevents  in  matt»  of  principle  and 
by  the  better  Judicial  determinations  there 
cannot  be  under  tbe  common-law  rules,  an 
assault  with  Intent  to  have  carnal  knowledge 
of  a  girl  with  her  consent:  because  by  the 
common  law  violence  consented  to  Is  not  an 
assault  and  the  statute  which  makes  her 
consent  immaterial  in  defense  of  tbe  carnal 
knowledge  does  not  extend  to  the  assault" 

The  court  disposed  of  the  argument  t>oth 
as  to  the  validity  of  the  statute  and  as  to 
the  calls  thereof  being  for  some  act  of  ac- 
tual violence  and  being  Inconsistent  with 
consent  of  tbe  female,  very  briefly,  using 
language  to  this  effect: 

"Tbe  prosecutrix,  being  under  the  age  of 
consent,  was  conclusively  Incapable  of  le- 
gally consenting  to  the  offense  charged.  It 
was  therefore  neither  necessary  to  allege 
nor  to  prove  want  of  consent.  Any  attempt 
to  have  carnal  knowledge  of  a  female  tmder 
the  statutory  age  of  consent  is  by  force  of 
the  statute  necessarily  against  her  consent 
and  forcible.  There  Is  no  ground  for  saying 
that  tbe  statute  under  which  the  defendant 
was  prosecuted  Is  void  for  uncertainty." 

The  law  of  this  state  is  so  well  settled 
along  those  lines  that  were  it  not  for  tbe 
contrary  doctrine  being  forcibly  urged  upon 
our  attention  at  this  time  we  should  not  feel 
warranted  In  discussing  the  matter.  The 
very  clear  statement  of  the  law  in  Fizell  v. 
State  was  never,  after  being  there  promul- 
gated, seriously  questioned  here  for  some  20 
years.  The  occasion  of  it  then  was  the  rad- 
ical change  In  the  statutes,  making  it  pos- 
sible that  a  person  might  be  charged  with  the 
crime  of  rape  based  upon  an  act  committed 
upon  a  consenting  female  who  bad  arrived  at 
the  age  of  puberty  and  was  a  common  pros- 
titute, an  act  punishable  possibly  under 
either  of  several  other  statutes,  and  under  , 
section  4382,  for  a  time,  by  life  Imprison- 
ment and  after  1889,  In  effect,  for  that  pe- 
riod. Such  legislation  was  deemed  so  dras- 
tic by  some  that  every  possible  effort  that 
could  be  made  was  resorted  to  by  Ingenious 
counsel  to  avoid  the  literal  effect  thereof. 
However,  in  the  very  thorough  analysis  of 
all  the  statutes  having  any  bearing  on  the 
subject  the  court  said,  in  State  v.  Wentler. 
supra,  in  respect  to  section  4382: 

"The  offense  punishable  under  this  provi- 
sion Is  established  wben  It  is  satisfactorily 
proven  that  tbe  person  charged  with  such 
offense  has  In  fact  had  sexual  Intercourse 
with  the  female  named  In  tbe  Information, 
and  that  tftie  was  under  the  age  of  14  years: 
and  the  means  used  for  the  purpose  of  ac- 
complishing such  Intercourse  are  wholly  im- 
material. It  may  be  brought  about  by  per- 
su^tsloD,  force  or  fraud.  Still  the  offense  has 
been  committed  If  the  Intercourse  takes 
place,  and  It  ia  as  dearlj  applicable  to  a 
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case  of  fornication,  adultery,  seduction,  or 
iucest  as  It  la  to  a  case  of  ravishment  bj 
force  or  fraud." 

Taking  that  in  connection  -vrlth  the  very 
plain  language  of  Flzell  v.  State  to  the  same 
efTect,  of  which  It  is  merely  affirmatory.'not- 
Tvlthstandlng  the  changes  In  the  statutes  to 
which  we  have  referred.  It  will  be  appreciat- 
ed how  useless  It  is  to  consider  the  proposi- 
tion counsel  for  plaintlfr  in  error  now  urges 
upon  our  attention,  unless  we  are  prepared 
at  least  to  seriously  face  the  probability  that 
it  would  be  well  and  proper  to  overrule  the 
decisions  on  this  subject  that  have  stood  as 
the  law  of  the  state  for  25  years.  We  are 
not  so  prepared.  On  the  contrary,  if  it  were 
an  original  question  it  does  not  seem  that 
any  different  conclusion  could  reasonably  be 
reached  than  that  which  was  early  declared. 

As  before  indicated,  while  all  the  criti- 
cisms of  the  statutes  found  in  State  v.  Went- 
ler  have  been  remedied  or  rendered  by  sub- 
sequent decisions  unimportant,— since  some 
of  thMn  have  not  been  specially  referred  to 
in  any  subsequent  decision,  yet  the  general 
condition  of  our  statutes  which  gave  rise 
thereto  has  not  been  changed,  the  change 
made  going  only  to  the  matters  held  in  that 
case  to  be  fatal;  and  we  have  evidence  here 
that  those  things  which  brought  out  the  oth- 
er suggestions  unfavorable  to  the  laws  still 
remain  therein,  and  such  suggestions  are  lia- 
ble to  be  troublesome  to  trial  courts  and  give 
false  hopes  to  convicted  persons  for  relief 
here,  as  is  the  case  now,— we  will  go  over  the 
subject  In  response  to  counsel's  argument. 

In  State  v.  Wentler  the  court  pointed  out 
these  then  seeming  Inconsistent  and  unrea- 
sonable features  in  the  statutes  punishing 
the  various  phases  of  unlawful  Intercourse 
between  the  sexes:  (a)  The  ravishment  of  a 
female  over  10  and  under  14  years  of  age 
by  force  and  against  her  will,  under  section 
,  4381,  Is  punishable  with  less  severity  than 
the  ravishment  »f  a  female  of  the  same  age 
by  her  consent  under  section  4382,  rendering 
the  two  provisions  clearly  in  conflict,  (b) 
Under  section  4381  the  circumstance  that  the 
female  is  a  common  prostitute  mitigates  the 
offense,  though  the  criminal  act  be  perpe- 
trated by  force  and  against  her  will,  while 
the  same  act  under  section  4382  Is  punish- 
able regardless  of  circumstances,  by  impris- 
onment of  the  male  offender  for  life,  (c) 
Under  the  various  sections  of  the  statutes 
circumstances  might  exist,  as  to  an  act  of 
unlawful  intercourse,  such  that  the  male  par- 
ticipant therein  might' be  prosecuted  for  in- 
cest, adultery,  fornication,  seduction  or  rape, 
(d)  The  result  of  holding  that  all  of  the  sev- 
eral sections  of  the  statutes  are  valid  would 
be  in  effect  to  hold  that  they  clothe  the  dis- 
trict attorney  with  authwity  to  decide  as  to 
an  act  of  a  particular  species  of  crime,  nn^er 
which  of  the  various  sections  referred  to  the 
offender  shall  be  charged,  (e)  The  statute 
permitting  punishment,  as  it  may  for  an  act 
of  sexual  intercourse  with  a  common  prosti- 


tute might  fall  under  the  oonstitntioi 
demnatlon  of  cruel  and  unusual  punlsl 
and  in  uny  event  that  It  is  such  an 
upon  Justice  as  to  suggest  tiiat  the  1 
ture  did  not  Intend  to  make  such  a  I 
to  lead  to  the  conclusion,  upon  comp: 
with  other  statutes,  that  it  is  fatally 
nant  to  some  of  them  providing  for 
humane  punishment,  and  is  void.  1 
gestion  was  made  that  it  was  not  wll 
power  of  the  Legislature  to  make  lai 
the  features  mentioned  in  "b,"  "c"  a 
The  peculiar  and  unreasonable  ct 
thereof  was  merely  referred  to,  und< 
miliar  rule  for  Judicial  construction, 
Ing  rise  to  ambiguity  when  the  la-n 
considered  with  regard  to  the  purpose 
of  and  compared  with  each  other,  re 
the  court  to  determine  the  legislati 
pose,  if  possible,  otherwise  than  by 
at  the  letter  of  each  statute  by  itael 
cause  then  under  considei-ation.  as  In 
arose  under  the  statutes  as  they  exl 
1888.  It  Involved,  directly,  only  the  ' 
of  the  amendment  to  section  4382  co 
In  chapter  193,  p.  197,  Laws  1887,  raii 
age  of  consent  from  10  to  14  years, 
the  punishment  the  same  as  before,  i 
ating  the  repugnancy  between  such 
and  section  4381.  Such  difficulty  n 
covered  and  brought  to  the  attention 
Legislature  at  its  session  in  1889,  bei 
court  had  spoken  on  the  subject  Ii 
tempt  to  remedy  the  same,  chapter 
507,  Laws  1889,  was  passed.  The 
subsequently  said  by  the  court  to  be 
the  law  of  1887,  and  the  one  stronj 
gested  as  probably  so,  was  sought 
cured  by  so  amending  section  4381 
change  the  age  limit  therein  to  12  ye 
unfortunate  mistake  being  made,  how 
using  the  word  "under"  Instead  of  tt 
"over,"  making  the  statute  apply  to  < 
upon  feiAales  under  the  age  of  12  y 
stead  of  over  that  age,  as  was  ma 
the  legislative  intent;  and  by  so  ai: 
section  4382  as  to  change  the  age  of 
sent  from  14  to  12  years  in  harmoi 
the  intended  change  in  section  4381, 
make  the  punishment  which  theretof 
life  imprisonment  in  all  cases  Impris 
for  not  more  than  35  years  nor  less 
years.  In  1801,  at  the  first  opportui 
dealing  with  the  matter,  after  the  i 
created  by  the  mistake  mentioned  \ 
covered,  and  after  the  decision  in  ! 
Wentler  was  known,  the  subject  w« 
considered  by  the  lawmaking  power 
light  of  the  Judicial  criticisms  upon 
vlous  work;  and  in  what  resulted. 
350,  p.  451,  Laws  1891,  it  must  be  pi 
that  the  Legislature  Intended  to  ren 
defects  Judicially  discovered,  so  far 
isting  laws  on  the  subject  were  in  e: 
legislative  authority,  and  so  far  othet 
In  its  Judgment  a  remedy  should  be 
Section  4381  was  amended  merely 
recting  the  ,mi8taXe, .  referred  to.    N 
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;  Tvns  thon  made  therpin  or  In  any  oth- 
'  on  any  kindred  subject.  The  matter 
gain  before  the  Legislature  in  1895,  re- 
;  in  chapter  370,  p.  753,  Laws  of  that 
whereby  the  age  limit  in  sections  4381 
182  was  changed  to  14  years, 
s.  In  the  light  of  the  severe  criticisms 
In  State  t.  Wcntler,  of  the  laws  on 
ibject  of  unlawful  commerce  between 
xes  as  such  laws  existed  at  that  time, 
;gislature  has  twice  specially  consider- 
i  matter  and  generally  considered  the 
lu  the  late  revision  of  the  statutes. 
It  malting  any  change  except  to  eiimi- 
he  one  feature  said  to  be  fatal  to  the 
r  1887  and  the  one  suggested  as  prob- 
10,— those  we  have  designated  as  "a" 
e."  The  conclusion  from  that  seems 
tlble  that  the  Legislature  bowed  to  the 
'ity  of  the  court,  so  far  as  it  was  held 
t  had  previously  acted  in  excess  of  Its 
,  and  that  otherwise  it  concluded  to 
i  to  Its  own  Judgment  as  to  the  best 

policy,  as  It  had  a  right  to  do.  In 
:he  features  thereof  mentioned  In  "b," 
nd  "d,"  now  pointed  to  upon  the  au- 
r  of  State  v.  Wentler  as  either  render- 
ctlons  4382  and  4383  fatally  defective 
ling  to  the  conclusion  that  tbe  offense 
icb  the  plaintier  in  error  was  charged 
lot  fall  under  the  former,  nor  the  of- 
of  which  he  was  found  guilty  under 
tter,  were  indorsed  by  the  lawmalcing 
.  with  the  expressed  opinion  of  this 
that  it  was  probably  within  Us  power 
so. 

-eying  the  statutes  as  a  whole,  from 
It  has  gone  before,  features  "b,"  "c," 
1."  aforesaid,  that  once  seemed  to  the 
highly  unreasonable  under  the  clrcum- 
s  then  existing,  do  not  have  such  ap- 
tce  now.  Doubtless  in  making  tbe  rad- 
novation  of  raising  tbe  age  of  consent 
10  to  14  years  the  Legislature  bad  in 
the    construction  of    the    statutes  in 

T.  State,  and  fully  appreciated  that 
were  likely  to  arise  falling  within  the 
of  section  4382  where  it  would  be  mon- 

to   charge   the   offender   with   being 

of  a  crime  that  might  send  him  to 
Jte's  prison  In  effect  for  life.    The  of- 

mlght  be  a  mere  boy;  the  female  a 
>n  prostitute,  and  there  be  a  concur- 
jf  minds  with  no  very  great  difference 
the  leading  spirit.  It  doubtless  was 
y  the  lawmakers,  and  tliey  acted  hav- 
sard  for  the  fact,  that  cases  were  Ila- 
arise  falling  within  tbe  letter  of  such 
I,  where  Justice  would  be  fully  satls- 
r  at  least  punishment  would  be  much 
•ertalnly  visited  upon  the  offender,  and 

as  practicable  Justice  would  be  satis- 

not  fully  so,  by  charging  him  under 
itute  on  the  subject  of  fornication,  or 
>tber  statute  covering  his  offense,  than 
3mpting  to  secure  his  conviction  of  the 
8  crime  of.  rape.  Such  attempt,  it 
tie  foreseen,  tmder  some  circumstances 


might  lead  to  the  infliction  of  a  too  harsh 
punishment,— one  the  very  contemplation  of 
which  might  likely,  in  view  of  that  supreme 
equity  in  the  law  that  puts  so  much  power  In 
trial  Juries  In  criminal  cases,  result  in  the 
offender  going  entirely  unpunished.  It  was 
also  doubtless  appreciated  that  It  was  Im- 
practicable to  differentiate  as  regards  the 
circumstances  respecting  all  cases  that  might 
possibly  arise,  dividing  them  with  some  de- 
gree of  accuracy  into  classes,  and  framing 
acts  so  that  an  offense  as  to  one  class  would 
not  fall  under  the  statute  designed  to  reach 
another.  Raising  the  age  of  consent  from 
10  to  14  years,  regardless  of  circumstances,  i 

so  as  to  apply  to  common  prostitutes  upon 
the  one  hand  and  mere  boys  upon  the  other, 
—all  classes  regardless  of  means  used  to  ac- 
complish the  unlawful  purpose,— was  fraught 
with  many  difficulties  of  a  most  serious  char- 
acter, among  them,  as  indicated,  being  the 
danger  that  the  very  severity  of  the  law 
might  In  many  cases  be  a  stumbling  block  to 
the  infliction  of  any  punishment  in  cases 
calling  loudly  therefor,  unless  existing  stat- 
utes were  left  undisturbed,  with  adminis- 
tratire  authority  lodged  somewhere  as  to 
which  statute  was  best  calculated  to  cover 
the  given  case.  Facing  those  situations,  the 
Legislature,  presumably  with  full  knowledge 
of  ail  this  court  had  said  on  the  subject.  In 
Its  own  and  superior  wisdom  has  spoken  In- 
tending to  leave  tbe  prosecuting  officer  to 
exercise  the  administrative  authority  men- 
tioned, since  this  court  has  held  that  such 
must  be  the  result  of  leaving  the  statutes  in 
regard  to  the  matter  as  they  were  In  1888. 
They  have  been  so  left  That  authority  is 
doubtless  not  unlimited.  It  cannot  be  ar- 
bitrarily exercised.  The  trial  court  must  nec- 
essarily have  supervisory  control  over  it  so 
as  to  prevent  any  manifest  abuse  thereof. 
Without  the  features  referred  to,  it  would 
still  be  doubtful  whether  section  4382,  provid- 
ing as  it  does  for  a  maximum  punishment  of 
35  years  in  the  State's  Prison,  and  a  mini- 
mum of  6  years'  imprisonment,  would  not 
offend  against  the  constitutional  provision 
condemning  cruel  and  unusual  punishments, 
extended,  as  it  is,  so  as  to  include  tbe 
sexual  act  between  a  mere  boy  and  possibly 
a  common  prostitute.  In  this  the  wisdom  of 
retaining  section  4580  unchanged.  In  connec- 
tion with  the  amended  section,  4382,  Is  ap- 
parent. In  some  instances  failing  under  the 
latter.  If  the  charge  were  so  laid.  Jurors, 
holding  to  their  own  ideas  of  duty.  In  extreme 
cases  would  not  convict. 

If  anything  were  needed  to  re-enforce  what 
has  been  said  as  to  the  legislative  attitude, 
as  to  a  mere  attempt.  In  the  sense  of  physical 
effort,  to  have  commerce  with  a  female 
child  under  the  age  of  consent,  regardless  of 
attending  circumstances,  being  an  assault 
to  commit  the  crime  of  rape,  it  is  furnished 
by  the  recent  act  of  the  Legislature,  section 

4588a.     It  provides  for  punishing  a  r- 

severely,  the  maximum  being  impri'      r^^^/-tl^ 
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in  the  State's  Prison  for  a  term  of  2  years, 
for  taking  Indecent  liberties  with  a  female 
under  tbe  age  of  14  years,  with  or  without 
her  consent,  there  being  no  intent  at  tlie  time 
to  commit  upon  her  the  crime  of  rape.  That 
was  further  supplemented  In  1897  by  section 
4591a. 

The  conclusion  must  be  the  Legislature 
supposed  that  the  intent  to  commit  the  crime 
of  rape,  added  to  tbe  act  made  so  highly 
criminal  by  its  last  utterance,  should  satisfy 
the  calls  of  section  4383;  and  with  the  for- 
mer statutes  to  which  we  have  referred,  sec- 
tions 4382,  4383,  4580,  and  4588a,  and  other 
laws  incidentally  referred  to,  all  standing 
together,  and  with  the  effect  we  have  indicat- 
ed, would  prevent  or  punish,  so  far  as  prac- 
ticable, abuse  or  corruption  of  female  chil' 
dren. 

5.  Did  the  court  err  In  refusing  to  give  in- 
structions requested  by  counsel  for  the  ac- 
cused? Sir  or  more  distinct  requests  made 
by  counsel  were  refused,  all  bearing  on  the 
subject  of  early  complaint  by  the  abused  fe- 
male In  case  of  rape,  of  tbe  offense  commit- 
ted upon  her.  Such  requests  were  framed 
upon  the  theory  that  actual  violence  of  a 
hostile  character  is  an  essential  Ingredient  of 
rape  upon  a  female  under  tbe  age  of  14,  un- 
der tbe  statute,  and  that  the  usual  rule  In 
respect  to  rape  committed  upon  a  female  hav- 
ing legal  capacity  to  consent  to  the  sexual 
act  applies  to  a  case  like  this,  where  the 
evidence  is  undisputed  that  the  girl  was  an 
actual  participant  In  the  offense.  The  mere 
statement  of  the  proposition  is  sufficient  to 
show  Its  utter  absurdity.  Such  rule  has  no 
application  whatever  ti>  tbe  facts  here.  The 
requests  were  properly  refused.  Such  rule 
springs  from  the  fact  that  a  female  upon 
whom  tbe  crime  of  rape  has  been  by  actual 
violence  committed,  will  naturally,  at  the  first 
opportunity,  complain  thereof  to  those  in  her 
confidence.  Ordinary  common  sense  would 
suggest  that  where  the  act  of  intercourse 
constitutes  rape  regardless  of  consent  upon 
the  part  of  the  female  because  of  her  statu- 
tory disability  in  that  respect,  and  she  not 
only  falls  to  object  or  resist,  but  consents 
and  co-operates,  the  natural  bent  of  her  mind 
thereafter  would  be  to  enable  ber  immoral 
associate  to  escape  the  consequences  of  his 
criminal  act,— to  shield  rather  than  to  aid  In 
punishing  bim.  To  apply  the  general  rule  to 
such  a  case  would  be  unreasonable  In  tbe 
highest  degree.  The  trial  court  very  prop- 
erly instructed  the  Jury  to  that  effect 

<3.  A  female  witness  who  testified  to  hav- 
ing discovered  the  accused  and  the  girl 
while  In  the  act  of  committing  the  offense 
charged,  did  not  disclose  her  information  in 
regard  to  tbe  matter  for  nearly  a  month.  As 
to  her  evidence  the  court  was  requested  to 
specially  Instruct  the  Jury  that  the  delay 
strongly  suggested  that  her  evidence  given  In 
court  was  untruthful.  Such  Instruction  was 
properly  refused.  It  would  have  been  plain 
error  to  have  bo  instructed.     The  witness 


gave  a  very  good  explanation  of  her  delay,— 
one  that  was  consistent  with  ber  being  a 
modest,  honest  woman.  We  need  not  go  into 
the  details  of  her  evidence  leading  to  that 
conclusion.  Suffice  it  to  say  that,  after  a 
careful  consideration  thereof,  it  seems  her 
conduct  in  not  promptly  informing  against 
the  accused  was  not  a  circumstance  which 
warranted  the  court  in  giving  special  sig- 
nificance thereto  as  tending  to  impeach  her. 
In  any  event,  it  would  not  have  been  proper 
to  instruct  tbe  Jury  that  tbe  delay,  of  itself, 
raised  a  strong  presumption  of  tbe  falsity  of 
ber  testimony.  The  most  that  would  have 
been  proper  to  state  under  any  circumstan- 
ces, is  that  the  delay  was  a  matter  for  con- 
sideration, with  all  tbe  other  circumstances 
bearing  on  the  question,  In  determining  the 
credibility  of  the  witness'  evidence.  There  is 
no  rule  that  required  the  court,  upon  request 
or  otherwise,  to  do  even  that.  The  doctrine 
as  to  an  early  disclosure  by  a  prosecutrix,  of 
the  crime  of  rape  committed  upon  ber  by 
force,  had  no  application  to  tbe  witness. 
Moreover,  it  is  not  the  duty  of  the  court,  in 
any  case,  upon  request  or  otherwise,  to  sin- 
gle out  the  evidence  of  any  particular  wit- 
ness and  Instruct  the  Jury  in  regard  thereto, 
as  to  how  they  should  or  'shonld  not  view 
the  same. 

Two  requests  to  Instruct  were  refused, 
which  were  to  the  effect  that  the  Jury  should 
view  the  evidence  of  the  girl  with  great  care, 
having  regard  for  her  condition  of  mind  as 
an  injured  person,  and  guard  themselves 
against  being  moved  by  sympathy  In  her  be- 
half, to  give  undue  weight  to  the  evidence 
against  the  accused.  Here  again,  counsel's 
attitude  was  that  the  same  rule  should  ap- 
ply where  the  female,  though  competent,  is 
not  conscious  of  having  been  wronged,  where 
she  is  really  a  participant  in  the  unlawful 
act,  which  applies  In  case  of  the  crime  of 
rape  committed  by  actual  violence.  Obvious- 
ly the  requested  Instructions  were  not  good 
law. 

Several  Instructions  were  refused  which 
were  framed  upon  the  theory  that  although 
the  girl  was  under  the  age  of  legal  consent, 
the  accused  could  not  be  convicted  of  the 
full  offense  charged,  nor  with  assault  with  in- 
tent to  commit  such  offense,  nor  Of  assault. 
In  tbe  absence  of  evidence  of  actual  violence 
toward  the  girl  and  subjection  of  her  will. 
From  what  has  been  said  no  further  discus- 
sion is  necessary  to  demonstrate  that  such 
requests  were  properly  refused. 

Complaint  is  made  because  the  court  re- 
fused to  specially  Instruct  the  Jury  as  fol- 
lows: 

"Tbe  defendant  Is  entitled  to  have  the  evi- 
dence against  him  carefully  and  closely  con- 
sidered, and  can  only  be  convicted  if,  after 
such  scrutiny,  you  can  say  upon  your  oatlis 
that  the  evidence  leaves  upon  your  minds  no 
reasonable  doubt  as  to  his  guilt." 

We  are  unable  to  see  how  error  can  be 
predicated  on  that,  since  tbe  court  fully  In- 
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strncted  the  Jury  that  It  -wan  tbelr  duty  to 
acquit  the  defendant  unless  satisfied  beyond 
every  reasonable  doubt  of  bis  guilt  In  respect 
to  some  criminal  offense  cbarged  against  him 
In  the  Information,  and  to  acQult  blm  of  any 
offense  so  charged  of  which  they  were  not 
from  tbe  evidence  so  satisfied. 

7.  Numerous  instructions  were  given  by 
tbe  trial  court  in  harmony  with  the  rules  of 
law  heretofore  discussed,  requiring  the  re- 
jection of  counsel's  request  for  Instructions, 
to  the  effect  that  the  crime  of  rape,  or  as- 
sault to  commit  the  crime  of  rape,  cannot  be 
committed  upon  a  female  actually  consenting 
thereto,  and  that  the  evidentiary  rule  as  to 
early  disclosure  by  tbe  abused  female,  of 
the  offense  committed  upon  her,  does  not  ap- 
ply to  one  whose  consent  to  the  act  does  not 
militate  against  Its  criminal  character  by 
force  of  tbe  statute.  Obviously  the  court 
gave  tbe  law  in  that  regard  to  the  Jury  cor- 
rectly. 

The  foregoing  covers  all  tbe  propositions 
urged  upon  our  attention.  No  reason  is  per- 
ceived why  the  Judgment  should  be  disturb- 
ed.   It  must  be  affirmed. 

So  ordered. 


PAT7LS0N  V.  LY90N. 

(Supreme  Court  of  North  Dakota.    Nov.  8, 

1903.) 

COSTS— DISMISSAL  OF  ACTION-flTIPULATION. 
1.  Defendant,  without  the  knowledge  or  con- 
sent of  his  attorney  of  record  In  the  case,  en- 
tered into  a  written  stipulation  with  plaintiff's 
lUtorneyg  for  the  dismissal  of  the  action  with 
prejudice  and  without  costs.  This  was  snch  a 
(tipnlation  as  It  was  in  the  power  of  the  par- 
ty to  make  withont  the  assent  of  his  attorney 
of  record  in  the  case,  and,  b^g  within  his 
power  to  make,  it  was  the  duty  of  the  court 
to  enforce  it,  to  the  extent  tiiat  no  costs  could 
he  taxed  on  dismissal  in  favor  of  the  defend- 
ant 
(Srllabna  by  tbe  Court) 

Appeal  from  District  Court,  Richland  Coun- 
ty; Lauder,  Judge. 

Action  by  8.  Paul  Paulson  against  L.  O. 
I^son.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Keversed. 

McCimiber,  Forbes  &  Jones,  for  appellant 
J.  A.  Dwyer,for  respondent. 

COCHRANE,  J.  After  this  action  was  at 
issue  and  upon  the  court  calendar  for  trial 
at  a  regular  term  of  court,  plaintiff,  through 
hii  attorneys,  entered  Into  the  following  writ- 
ten stipulation  with  defendant:  "It  is  here- 
by stipulated  by  and  between  the  parties  to 
tbe  above-entitied  action  that  the  said  ac- 
tion be  and  the  same  is  hereby  dismissed 
with  prejudice  and  without  cost  to  either 
party."  This  stipulation  was  filed  in  the  of- 
fice of  the  clerk  of  the  district  court  of  Rich- 
land county,  where  the  case  was  at  Issue. 
Four  days  after  Its  filing,  the  district  Judge, 
on  motion  of  defendant's  attorney,  but  with- 
out notice  to  appellant  or  his  attorneys,  or- 


dered the  stipulation  removed  from  tbe  flies, 
and  returned  to  the  attorneys  for  plaintiff. 
When  tbe  case  was  reached  in  Its  order  on 
the  calendar,  counsel  for  respective  parties 
were  present  In  court.  Plaintiff's  attorneys 
moved  for  Judgment  of  dismissal,  pursuant 
to  tbe  written  stipulation.  This  motion  was 
overruled,  for  the  reason,  as  set  forth  in  tbe 
written  order,  that  the  stipulation  was  not 
signed  by  the  attorney  for  defendant,  neither 
with  bis  knowledge  or  consent,  and  for  tbe 
reason  that  tbe  litigation  Is  under  control  of 
the  attorney  while  the  relation  of  attorney 
and  client  exlata.  Thereafter  an  order  wa.s 
made,  on  motion  of  defendant's  attorney, 
dismissing  the  action,  and  for  costs  against 
plaintiff.  Judgment  was  entered  according- 
ly. This  appeal  la  from  the  Judgment  for 
costs. 

The  defendant  had  the  right  to  settle  his 
case  Independently  of  his  attorney.  Tbe  sub- 
ject-matter of  litigation  is  at  all  times  under 
the  exclusive  control  of  the  client.  Coughlln 
V.  Ry.  Co.,  71  N.  T.  447,  27  Am.  Rep.  75; 
Pomeranz  v.  Marcus  (Sup.)  82  N.  Y.  Supp. 
707;  Peri  V.  Ry.  Co.,  152  N.  Y.  521.  46  X.  R. 
849;  Mosely  v.  Jamison  (Miss.)  14  South.  629; 
Lee  V.  Vacuum  Oil  Go.  (N.  Y.)  27  N.  E.  1018; 
Garvin  v.  Martin  (Wis.)  93  N.  W.  470:  Bon- 
nlfield  V.  Thorp  (D.  C.)  71  Fed.  928;  Williams 
V.  Miles  (Neb.)  89  N.  W.  456.  For  this  rea- 
son, even  where  a  plaintiff  has  agreed  to 
pay  his  attorney  a  contingent  fee,  or  a  part 
of  the  subject-matter  of  litigation  in  case  of 
recovery,  he  may  nevertheless  make  a  good- 
faith  settlement  of  bis  suit  Kusterer  v. 
Beaver  Dam  (Wis.)  14  N.  W.  617;  Swanston 
V.  Morning  Star  (C.  G.)  13  Fed.  216;  De  Graf- 
fenreid  v.  Ry.  Co.  (Ark.)  50  S.  W.  272;  West- 
ern Union  Tel.  Co.  v.  Semmes  (Md.)  20  Atl. 
127.  In  some  Jurisdictions  It  Is  held  that  a 
contract  with  bis  attorney  by  which  a  client 
agrees  not  to  setUe  or  discontinue  bis  suit  is 
contrary  to  public  policy.  In  that  its  enforce- 
ment would  foster  and  encourage  litigation. 
North  Chicago  Street  Ry.  Co.  v.  Ackley  (III.) 
49  N.  B.  222,  44  L.  R.  A.  177;  Davis  v.  Web- 
ber (Ark.)  49  S.  W.  822,  46  L  R.  A.  196,  74 
Am.  St.  Rep.  81;  Huber  v.  Johnson,  68  Minn. 
74,  70  N.  W.  808,  64  Am.  St  Rep.  456;  Lewis 
v.  Lewis'  Adm'x,  15  Ohio,  715;  Ellwood  v. 
Wilson,  21  Iowa,  528;  Boardman  v.  Thomp- 
son, 25  Iowa,  487;  Gammons  v.  Johnson,  76 
Minn.  76,  78  N.  W.  1035;  Mosely  v.  Jamison 
(Miss.)  14  South.  629.  If,  then,  the  subject 
of  litigation  Is  under  the  control  of  the  party, 
so  that  he  may  settle  and  compromise  with- 
out the  knowledge  or  consent  of  his  attorney, 
and  In  the  teeth  of  an  agreement  not  to  do  so, 
such  settlement  must  be  recognized  by  the 
court  In  which  the  action  Is  pending,  to  the 
extent  of  making  an  order  disposing  of  the 
case  according  to  the  settlement 

In  the  case  at  bar  the  defendant  was  aned 
for  damages  for  slander.  Tbe  answer  inter- 
posed was  a  general  denial.  No  affirmative 
Judgment  could  be  obtained  in  favor  of  de- 
fendant In  which  his  attorney  could  obtain 
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nnj  interest,  and,  as  said  by  the  Supreme 
Court  of  Arkansas  In  Davis  v.  Webber.  49  S. 
W.  822,  45  L.  R.  A.  196,  74  Am.  St.  Rep.  81. 
and  also  In  De  Oraffenreid  v.  Ry.  Co.  (Ark.) 
50  S.  W.  272,  "the  attorney  has  no  right  to 
qaestion  the  bona  fides  of  any  settiement 
made  between  the  plaintiff  and  the  defend- 
ant." Nor  had  defendant's  attorney  any 
right  to  have  the  litigation  continued  as 
against  his  client,  and  at  his  client's  cost, 
but  for  his  own  benefit.  In  Garvin  v.  Mar- 
tin (Wis.)  93  N.  W.  470,  the  defendant  Crow- 
ley alone  answered,  alleging  that  what  pur- 
ported to  be  his  signature  to  the  note  in  suit 
was  a  forgery.  Later,  upon  a  stipulation 
signed  by  Crowley  in  person,  without  the 
knowledge  of  bis  attorney,  and  in  his  ab- 
sence, an  order  was  entered  dismissing  the 
action  as  to  him  without  costs.  Subsequent- 
ly, on  order  to  show  cause  obtained  by  Crow- 
ley's attorney,  the  stipulation  and  order  were 
set  aside,  and  a  Judgment  rendered  In  Crow- 
ley's favor,  dismissing  the  complaint  as  to 
him,  with  costs  in  his  favor  against  the 
plaintiff.  On  appeal  it  was  said:  "The  idea 
that  an  attorney  can  acquire  a  lien  of  either 
a  legal  or  an  equitable  character  upon  the 
mere  right  of  his  client  to  defend  against  the 
claim  or  cause  of  action  of  the  plaintiff,  pre- 
cluding the  parties  from  settling  the  litiga- 
tion independently  of  him,  regardless  of  their 
motives  therefor,  is  without  support  in  prin- 
ciple or  authority,  so  far  as  we  are  aware." 
In  Pomeranz  v.  Marcus  (Sup.)  82  X.  Y.  Supp. 
707,  the  defendant's  attorney  asked  leave  to 
try  the  action  for  the  purpose  of  getting 
Judgment  for  costs  against  the  plaintiff  in 
order  to  get  paid  in  that  way  for  his  services. 
The  court  said:  "The  parties  had  the  right 
to  settle  their  cases,  and  it  follows,  from  the 
right  of  the  parties  to  settle  an  action,  that 
neither  nor  both  of  the  attorneys  can  keep 
it  going  and  try  it  in  spite  of  the  parties." 
By  the  stipulation  of  the  defendant,  the  tax- 
ation of  costs  and  the  right  to  enter  Judg- 
ment therefor  was  waived.  The  attorney 
could  have  obtained  no  Interest  in  any  but 
the  statutory  costs,  had  Judgment  been  regu- 
larly entered  against  the  plaintiff;  and  he 
could  not  acquire  any  Interest  In  the  statu- 
tory costs,  as  against  his  client,  until  Judg- 
ment was  in  fact  entered. 

The  right  of  the  client  to  control  the  sub- 
ject-matter of  litigation  is  distinct  from  the 
right  of  the  attorney  to  manage  the  case  in 
its  procedure  through  the  courts.  An  attor- 
ney at  law  has  authority,  by  virtue  of  his 
employment  as  such,  to  do  In  behalf  of  his 
client  all  acts  in  and  out  of  court  necessary 
or  incidental  to  the  management  of  the  suit, 
and  which  affect  the  remedy  only,  and  not 
the  cause  of  action.  Moulton  v.  Bowker.  115 
Mass.  40,  16  Am.  Rep.  72;  Bonnlfleld  v. 
Thorp  (D.  0.)  71  Fed.  928.  Consequently, 
when  a  party  appears  by  attorney,  such  at- 
torney Is  looked  to  for  the  management  and 
control  of  the  action  or  defense;  and  neither 
tb*  opposing  oounsel  nor  the  court  should  or 


wilt,  save  nnder  exceptional  circnmsi 
recognize  the  party,  or  any  represents 
him,  as  having  any  control  of  the  pi 
ing.  Stipulations  in  the  course  of  tt 
ceeding  through  the  courts,  made  by  tl 
ty  without  the  knowledge  or  consent 
attorney  in  the  case,  will  not  be  enfor 
the  court  Toy  v.  Haskell  (Cal.)  61  P 
79  Am.  St  Rep.  70;  Bonuifield  v.  Tbc 
pra. 

The  trial  court  in  refusing  to  re< 
this  stipulation,  disapproved  the  prac 
an  attorney , dealing  directly  with  the 
site  party  in  disregard  of  h^  attorney 
case,  and  Intended  to  follow  the  rule 
court  will  not  recognize  a  stipnlattoi 
case  having  reference  to  its  conduct 
signed  by  the  party,  and  not  by  Ills  a1 
of  record  in  the  case,  or  assented  to  b 
We  think,  however,  the  action  of  the 
was  erroneous  In  dealing  with  the  e 
tlon  as  one  having  to  do  with  the  com 
the  case  in  the  court,  as  to  which  the 
ney  of  record  can  alone  treat  and 
dealing  with  the  subject  of  litigatloi! 
reference  to  which  the  party  can  e 
Independent  control  to  the  extent  of 
natlng  or  putting  a  period  to  it  Wh 
case  was  reached  on  the  trial  calendi 
attorneys  for  both  parties  were  in  cou; 
question  was  made  but  that  the  writte 
ulation  evidenced  the  agreement  of  tl 
ties  for  a  dismissal  of  the  action  v 
costs.  Defendant's  counsel  admitted  tl 
client's  signature  to  the  stipulation  wt 
uine.  No  reason  was  assigned  why  tt 
ulation  should  not  be  carried  out  N« 
was  made  that  defendant  had  been 
reached  in  the  settlement.  His  counsel 
ed  that  he  had  been  to  some  expense 
case,  for  which  he  bad  not  been  reiml 
but  made  no  showing  that  his  client  i 
solvent,  unable  or  unwilling  to  reli 
him,  and  no  showing  entitled  to  con 
tlon  In  opposition  to  an  order  such  i 
stipulated  for.  The  attitude  of  couns 
in  apparent  hostility  to  his  client,  b 
hostile  to  the  stipulation  he  had  mad 
reference  to  a  subject-matter  com 
which  he  had  authority  to  stipulate 
fendant's  counsel  showing  no  valid 
why  his  client's  agreement  should  be  1) 
It  should  have  been  enforced.  The 
of  the  rule  requiring  notice  to  be  gi 
counsel  of  record  as  to  proceedings  in 
was  compiled  with  in  this  case,  wher 
sel  was  present  and  heard  concemt 
subject-matter  of  the  stipulation.  E 
Jectlons  were  not  because  of  any  rif 
the  defendant  which  had  been  Infrlnj 
on,  but  because  of  an  unpaid  balan 
from  his  client,  which  could  not  go 
defeat  of  the  stipulation.  He  cotild 
heard  to  urge.  In  opposition  to  bla  < 
contract,  matters  personal  to  himself 
case  of  Commissioners  v.  Younger,  ' 
147,  relied  on  by  respondent  is  disting 
upon  this  ground  In  Tbellman  r.  Si 
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(Cal.)  30  Pac.  193,  and  in  Toy  ▼.  Has- 
3aL)  61  Pac.  89,  79  Am.  St  Rep.  70, 
not  authority,  under  the  facts  in  this 
n  support  of  respondent's  contention, 
t  part  of  the  Judgment  appealad  from 
irsed.    All  concur. 


SON  T.  ATLANTIC  ELEVATOR  CO. 
erne  Court  of  North  Dakota.    Oct.  30. 
1003.) 

U.    FROM   JUSTICE— BOND— AFPROVAIr- 

SBRVICE. 

I  appealing  from  a  justice  to  the  district 

it  IS  not  necessary  that  the  undertaliiiig 

jeal  be  approved  and  tiled  iu  the  utUce 

clerk  of  the  district  court  before  it  is 


abas  by  the  Court.) 


eal  from  District  Court,  Barnes  Coun-  i 
laspell.  Judge. 

on  by  Harrison  Wilson  against  the  At- 
Elevator  Company.  Judgment  for  de- 
it  before  a  Justice,  and  on  appeal  by 
:tt  the  appeal  was  dismissed,  and  be 
appeals.    Reversed. 

cerby  &  White  and  E.  H.  Wright,  for 
unt    Lee  Combs,  for  respondent 

;HBANE,  J.  PlainUff's  acUon  origi- 
In  Justice's  court  A  Judgment  was  ren- 
dismisslng  the  action,  and  for  costs 
t  the  plaintiff.  Within  proper  time, 
Iff  served  on  defendant's  attorney  a  no- 
nd  undertaking  on  appeal  from  the 
ent  of  the  Justice.  Service  of  the  same 
dmltted  In  writing  by  defendant's  at- 
,  and  thereafter,  on  the  same  day,  the 
and  undertaking,  with  proof  of  service 
f,  were  filed  with  the  clerk  of  the  dis- 
:ourt  of  Barnes  county,  to  which  the 

was  taken.  The  undertaking  was  ap- 
l  by  the  clerk,  and  the  indorsement  of 
iproval  made  thereon,  at  the  time  the 
I  were  presented  for  filing;  but  the  In- 
aent  of  filing  was  first  made  by  the 
followed  immediately  by  the  Indorse- 
}f  his  approval  on  the  undertaking.  On 
euing  day  of  the  June  term  of  the  dis- 
ourt,  defendant  moved  to  have  the  ap- 
lismlssed  because  the  appellant  had 
ted  to  serve  a  proper  undertaking  on 
L  The  point  made  was  that  the  under- 
;  on  appeal  was  not  approved  by  the 
»f  the  district  court  or  filed  In  his  office, 

it  was  served.    The  motion  was  grant- 
id  a  Judgment  entered  dismissing  the 
I.   and    for  $8   costs   against   plaintiff. 
Iff  appeals  from  this  Judgment 
i  action  was  decided  at  the  same  term 

district  court  as  tpe  case  of  Eldrldge 
ight  which  was  afterwards  reversed  on 
I  by  this  court  11  N.  D.  562,  93  N.  W. 
The  same  point  is  here  Involved,  and 
ase  is  in  all  respects  decisive  of  this, 
act  that  the  indorsement  of  approval 
:be  undertaking  was  made  after  It  was 
d  "Filed"— the  acts  being  practically 


simultaneous— In  no  way  distinguishes  tlii« 
from  the  former  case.  The  fact  that  the  re- 
spondent offered  to  stipulate  for  the  rein- 
statement of  this  case  upon  the  calendar  of 
the  district  court,  but  .without  costs  to  ap- 
pellant, cannot  avail  respondent  to  escape  the 
costs  of  appeal,  when  the  offer  came  after  the 
appeal  had  been  perfected  and  costs  incurred. 
The  Judgment  of  the  district  court  dismiss- 
ing the  appeal  from  Justice's  court  is  revers- 
ed.   All  concur. 


JONES  et  al.  ▼.  GREAT  NORTHERN  RY. 
00. 

(Supreme  Court  of  North  Dakota.     Oct  26, 
1903.) 

RAILROADS— KILLING     STOCK— ACTION— COM- 
PLAINT. 

1.  A  complaint  in  an  action  to  recover  dam- 
ages for  negligently  killing  certain  stock  al- 
leged that  on  or  abont  a  specified  date  the 
defendant,  in  operating  a  train  ot  cars,  negli- 
gently, carelessly,  and  wrongfully  struck  and 
killed  the  same.  Held,  that  such  comnlaint 
states  a  cause  of  action. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Benson  Coun- 
ty:   Morgan,  Judge. 

Action  by  John  R.  Jones  &  Son  against  the 
Great  Northern  Railway  Company.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint,  defendant  appealed.     Affirmed. 

W.  E.  Dodge  and  C.  J.  Murphy,  for  appel- 
lant   Guy  0.  H.  0>rll88,  for  respondents. 

FISK,  District  Judge.  This  action  was 
commenced  for  the  purpose  of  recovering 
damages  claimed  to  have  been  sustained  by 
the  plaintiffs  on  account  of  defendant's  negli- 
gence in  operating  its  trains,  whereby  cer- 
tain of  plaintiffs'  stock  was  killed  and  In- 
jured by  such  trains.  The  complaint  is  chal- 
lenged by  demurrer  upon  the  ground  that  It 
fails  to  allege  facta  sufficient  to  constitute  a 
cause  of  action;  the  particular  defect  urged 
being  that  the  allegation  of  negligence  is  too 
general,  and  merely  states  a  conclusion. 

The  complaint  so  far  as  it  Is  material  to 
the  questions  here  Involved,  is  as  follows: 
"That  on  or  about  April  26,  1881,  in  operat- 
ing a  train  upon  said  railroad  in  said  county, 
defendant  negligently  and  carelessly  and 
wrongfully  struck  and  killed  a  certain  heifer 
then  and  there  the  property  of  plaintiffs,  of 
the  value,"  etc.  The  complaint  contained 
several  causes  of  action,  but  they  are  all 
pleaded  in  the  same  manner.  Is  such  a 
complaint  vulnerable  to  attack  by  demprrer 
upon  the  ground  above  stated?  We  think 
not  It  alleges.  In  substance,  that  defend- 
ant, in  operating  its  train,  struck  and  ln-> 
Jured  plaintiffs'  stock,  and  that  this  was  neg- 
ligently done.  Negligence  is  a  traversable 
fact,  and  a  general  allegation,  without  stat- 
ing the  particulars  showing  negligence,  is 

Y  L  Se«  Negllgene*.  ToL  (7,  Cuu  Dig.  U  Hi.  liC. 
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enough,  aa  against  a  demurrer  for  Insoffl- 
cleney.  Such  ain  allegation  Is  equivalent  to 
whatever  degree  of  negligence  is  necessary 
to  sustain  the  pleading,  and  the  degree  of 
negligence  is  a  matter  of  proof,  and  there- 
for need  not  be  pleaded.  Whatever  degree 
of  negligence— whether  slight,  ordinary,  or 
gross— which  it  is  necessary  for  the  plaintiff 
to  prove  in  order  to  make  out  his  case  can 
be  proved  under  such  a  general  allegation. 
While  there  are  a  few  authorities  to  the  con- 
trary, we  think  the  great  weight  of  authority 
is  that  such  an  allegation  of  negligence  is 
sufficient  Rolseth  v.  Smith  (Minn.)  35  N.  W. 
565,  8  Am.  St  Rep.  637,  and  numerous  oases 
cited  in  note;  Harper  v.  Norfolk,  etc.,  By. 
Co.  (C.  C.)  36  Fed.  102;  Hobson  v.  N.  M.  B. 
Co.  (Ariz.)  11  Pac.  551;  Fordyce  v.  Merrill, 
49  Ark.  277,  5  S.  W.  329;  Central  R.  Co.  v. 
Kitchens,  83  6a.  83,  9  S.  E.  827;  Hammond 
V.  Schweitzer,  112  Ind.  246,  13  N.  E.  869; 
Anderson  v.  East  (Ind.)  19  N.  E.  726,  2  L.  K. 
A.  712,  10  Am.  St  Rep.  35;  Scott  v.  Hogan 
(Iowa)  34  N.  W.  444;  McFadden  v.  Missouri 
Pac.  Ry.  Co.,  92  Mo.  343,  4  S.  W.  689,  1  Am. 
St  Rep.  721;  Davis  v.  Ouamieri  (Ohio)  15 
N.  E.  350,  4  Am.  St.  Rep.  548;  Washburn  v. 
C.  &  N.  W.  Ry.  Co.,  68  Wis.  474,  32  N.  W. 
234;  N.  Y.,  C.  &  St  L.  (3o.  v.  Kistler  (Ohio) 
64  N.  E.  130;  Chaperon  v.  Portland  Gen'l 
Electric  Co.  (Or.)  67  Pac.  928;  Kelley  v.  An- 
derson (S.  D.)  87  N.  W.  579;  Louisville  &  N. 
R.  Oo.  V.'  Shearer  (Ky.)  59  S.  W.  330;  Ceder- 
son  V.  Oregon  R.  &  N.  Co.  (Or.)  62  Pac.  637; 
Id.  (Or.)  63  Pac.  763;  Cunningham  v.  Los 
Angeles  Ry.  Co.  (Cal.)  47  Pac.  452;  Fremont 
etc.,  V.  Harlin  (Neb.)  70  N.  W.  263,  86  L.  B. 
A.  417,  61  Am.  St.  Rep.  678;  14  Bncy.  PL  & 
Pr.  333  to  344,  and  numerous  cases  cited. 
In  the  case  of  Clark  v.  C,  M.  &  St  P.  Ry. 
Co.  (Minn.)  9  N.  W.  -75,  Mitchell,  J.,  in  writ- 
ing the  opinion,  uses  the  following  language: 
"It  is  urged  that  it  is  not  sufBcient  to  allege 
tliat  an  act  was  done  negligently  or  care- 
lessly; that  this  is  a  mere  conclusion  of  law, 
and  not  a  statement  of  an  issuable  fact; 
that  the  physical  facts  constituting  the  negli- 
gence must  be  alleged.  It  is,  of  course,  an 
elementary  role  of  pleading  that  facts,  and 
not  mere  conclusions  of  law,  are  to  be  plead- 
ed. But  this  rule  does  not  limit  the  pleader 
to  the  statement  of  pure  matters  of  fact  un- 
mixed with  any  matter  of  law.  When  a 
pleader  alleges  title  to  or  ownership  of  prop- 
erty, or  the  execution  of  a  deed  in  the  usual 
form,  these  are  not  statements  of  pure  fact 
They  are  all  conclusions  from  certain  pro- 
bative or  evidential  facts  not  stated.  They 
are  in  part  conclusions  of  law,  and  in  part 
statements  of  facts,  or,  rather,  the  ultimate 
facts  drawn  from  these  probative  or  evi- 
dential facts  not  stated;  yet  these  forms  are 
universally  held  to  be  good  pleading.  Some 
latitude  must  therefore  be  given  to  the  term 
'facts,'  when  used  In  a  rule  of  pleading.  It 
must  of  necessity  include  many  allegations 
which  are  mixed  conclusions  of  law  and 
statements    of    fact;     otherwise    pleadings 


would  become  intolerably  prolix,  and  mere 
statements  of  the  evidence.  Hence  it  has  be- 
come a  rule  of  pleading  that  while  it  is  not 
allowable  to  allege  a  mere  conclusion  of  law, 
containing  no  element  of  fact  yet  it  Is  prop- 
er not  only  to  plead  the  ultimate  fact  in- 
ferable from  certain  other  facts,  but  also 
to  plead  anything  which,  according  to  the 
common  and  ordinary  use  of  langnage. 
amounts  to  a  mixed  statement  of  fact  and 
of  a  legal  conclusion.  It  may  not  be  possible 
to  formulate  a  definition  that  will  always  de- 
scribe what  is  a  mere  conclusion  of  law  so 
as  to  distinguish  it  from  a  pleadable,  ulti- 
mate fact  or  that  will  define  how  great  an 
infusion  of  conclusions  of  law  will  be  al- 
lowed to  enter  into  the  composition  of  a 
pleadable  fact  Precedent  and  analogy  are 
onr  only  guides.  And  it  is  undoubtedly  true 
that  there  will  be  found  a  want  of  entire  Ju- 
dicial harmony  in  adjudicated  cases  as  to 
what  are  statements  of  fact  and  what  are 
mere  conclusions  of  law.  And  in  holding  one 
class  of  inferences  as  facts  to  be  pleaded, 
and  another  as  conclusions  of  law  to  be 
avoided,  courts  may  have  been  often  govern- 
ed more  by  precedent  than  by  a  substantial 
difference  in  principle.  But  it  has  been  quite 
generally  held  that  the  question  of  negli- 
gence in  a  particular  case  Is  one  of  mingled 
law  and  fact;  that  when  we  speak  of  an 
act  as  negligent  or  careless,  according  to  the 
common  use  of  language,  we  state,  not  sim- 
ply a  conclusion  of  law,  but  likewise  state  an 
ultimate  fact  inferable  from  certain  other 
facts  not  stated.  Therefore  it  has  been  gen- 
erally settled  by  precedent  and  authority 
that  a  general  allegation  of  negligence  or 
carelessness,  as  applied  to  the  act  of  a  par- 
ty, is  not  a  mere  conclusion  of  law,  bnt  is  a 
statement  of  an  ultimate  fact  allowed  to  be 
pleaded."  We  are  In  full  accord  with  the 
foregoing  reasoning. 

But  counsel  for  appellant  urge  that  neg- 
ligence of  the  plaintiffs  in  permitting  the 
stock  to  be  on  the  railroad  track  is  not  nega- 
tived in  the  complaint,  and  therefore  Is  ad- 
mitted. They  argue  that  inasmuch  as  stock 
was  not  permitted  to  run  at  large  at  the 
time  of  the  alleged  Injury,  plaintiffs  must 
have  been  guilty  of  contributory  negligence, 
as  a  matter  of  law,  in  permitting  the  stock 
to  be  upon  the  defendant's  right  of  way. 
The  fallacy  of  this  argument  is  that  there 
is  nothing  in  the  complaint  to  show  the  rea- 
son why  said  stock  was  on  the  right  of  way. 
Furthermore,  there  Is  nothing  to  show  that 
the  stock  was  on  the  right  of  way.  For  an 
that  appears  from  the  complaint,  they  may 
have  been  injured  at  a  public  crossing.  Cer- 
tainly there  is  nothing  to  show  that  the  stock 
was  at  the  place  of  the  Injury  (wherev«'  it 
may  have  been)  through  any  negligence  of 
plaintiffs,  and  our  answer  to  the  contention 
of  defendant's  counsel  in  this  regard  is 
that  negligence  on  the  part  of  the  plaintiffs 
will  not  be  presumed,  but  is  an  afllrmative 
defense.     In  some  Jurisdictions  it  Is  neoes- 
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ury  for  plalntlfl  to  negative  negligence  on 
Us  part,  bat  tlila  is  not  tlie  mle  In  this  state. 
We  are  of  the  opinion,  therefore,  tliat  the 
order  overruling  the  demurrer  was  correct, 
and  should  be  a£Gumied.    AH  concur. 

MORGAN,  J.,  being  disqualified,  took  no 
part  in  the  decision;  Judge  C.  J.  FISK,  of 
the  Fijrst  Judicial  District,  sitting  b7  request 


STATB  w  rel.  ADAMS  t.  LARSON,  Sheriff. 

(Sapreme  Oonrt  of  North  Dakota.     Dec.  8, 

1903.) 

HABOAS  CORPUS— BAIL-CRIMINAL  LAW- 
TRIAL— DELAY. 

1.  The  words  "not  admitted  to  ball,"  as  nsed 
in  section  867U.  Rev.  Codes  1899,  mean  that  the 
accused  hta  not  been  discharged  on  bail,  but  is 
in  custody  under  commitment  because  unable  or 
nnwilling  to  furnish  the  bail  required. 

2.  One  committed  for  trial  on  a  criminal 
charge,  not  admitted  to  bail,  and  not  brought  to 
trial  at  or  before  the  second  term  of  court  sub- 
sequent to  his  commitment,  will  not  be  releas- 
ed on  habeas  corpus,  under  section  8679,  Rev. 
Codes  1899,  when  the  delay  of  trial  was  upon 
the  application  of  the  prisoner. 

3.  The  relator  was  committed  for  trial  upon 
a  criminal  charge,  and,  at  the  second  term  of 
the  district  court  thereafter.  Interposed  a  plea 
of  not  guilty  to  the  information  filed  against 
him,  whereupon  the  presiding  judge  offered  to 
order  and  have  a  jury  immediately  summoned 
for  the  trial  of  his  case,  no-  jury  being  in  at- 
tendance at  this  term.  Relator  s  counsel  de- 
clined the  offer.  Eeld,  that  the  delay  of  his 
trial  over  the  second  term  of  court  after  liis 
comiiitment  was  upon  relator's  application,  and 
thai  be  waz  not  entitled  to  discharge,  under  sec- 
tion 8679.  Rer    Codes  1899. 

(Syllabus  by  the  Court) 

Application  by  the  state  on  the  relation 
of  Williaot  W,  Adams,  for  writ  of  habeas 
corpus  to  C.  E.  Larson,  sheriff  of  La  Moure 
county.    Writ  denied. 

T.  A.  Curtis^  for  petitioner.  C  N.  Frich, 
Atty.  Gen.,  B.  M.  Warren.  State's  Atty.,  and 
Nels  Larseu,  for  the  State. 

COCHRANB;  J.  Tytfi  terms  of  the  district 
court  of  La  Moure  county  liave  been  held 
since  petitioner  was  bound  over  to  answer 
on  a  charge  of  rape.  These  terms  were  held 
at  the  times  fixed  by  law  for  the  holding  of 
court  in  this  county,  but  at  neither  term  was 
a  jury  ordered  or  summoned  to  attend.  An 
information  was  filed  against  the  petitioner 
by  the  state's  attorney  at  the  second  term 
after  his  commitment  He  was  arraigned 
upon  this  Information,  and  entered  a  plea  of 
not  guilty  thereto.  He  made  no  demand  for 
a  trial  at  this  term.  He  has  been  held  in  jail 
by  the  respondent  the  sheriff  of  La  Moure 
county,  since  commitment  in  default  of  $5,- 
OOO  ball  fixed  by  the  examining  magistrate, 
and  which  he  was  unable  to  give.  After  the 
adjournment  of  the  second  term  of  the  dis- 
trict court  following  his  commitment  be 
sued  out  a  writ  of  tiabeas  corpus  from  the 

1 L  Sm  Criminal  Law.  vol.  14,  Cant.  Dig.  |  UOO. 


district  court  to  which  respondeat  made  doe 
return.  The  petition  and  return  in  all  ie> 
spects  complied  with  the  requirements  of  sec- 
tions 8660,  8656,  Rev.  Codes  1899.  On  Octo- 
ber 16,  1903,  a  full  hearing  was  Iiad,  both 
sides  being  represented  by  counsel.  After 
such  bearing,  the  writ  was  discharged,  and 
the  petitioner  remanded  to  the  custody  of  the 
sheriff.  The  district  Judge  made  the  follow- 
ing findings,  upon  which  said  order  was  bas- 
ed: 'That  there  has  been  no  regular  term  of 
court  within  and  for  La  Moure  county  since 
the  commitment  of  said  Adams.  At  the  May 
and  September  terms  of  said  court  no  Jury 
was  drawn  and  in  attendance.  At  the  Sep- 
tember term  an  information  was  filed  against 
said  defendant  whereupon  he  pleaded  'Not 
guilty.'  The  judge  of  said  district  court 
thereuiran  suggested  and  offered  forthwith  to 
summon  a  Jury  for  the  trial  of  said  cause, 
which  offer  was  declined  by  the  defendant's 
cotmsel,  T.  A.  Cortis.  For  several  years  past 
it  has  I>een  customary  practice  to  summon  a 
Jury  for  La  Moure  county  at  the  winter  terms 
only,  and,  since  all  eligible  Jurors  in  said 


county  are  farmers,  it  has  been  inconvenient 
j  and  impracticable  to  secure  the  attendance  of 
Jurors  during  the  farming  season."  There- 
after a  petition  for  a  writ  was  presented  to 
this  court.  A  written  stipulation  was  entered 
into  by  counsel  that  said  matter  be  beard 
on  the  application  for  the  writ  upon  the  peti- 
tion therefor,  and  a  stipulation  as  to  the 
facts  shown  in  the  return  of  the  writ  in  the 
district  court,  and  that  a  copy  of  the  order 
of  the  district  court  remanding  petitioner  and 
discharging  the  writ,  and  of  the  findings  up- 
on which  such  order  was  based,  should,  for 
the  purposes  of  this  application,  be  consider- 
ed as  a  part  of  the  respondent's  return  and 
answer  to  said  petition.  The  statute  upon 
which  relator  relies  reads  as  follows:  "If  any 
person  shall  be  committed  for  a  criminal  or 
supposed  criminal  matter  and  not  admitted 
to  bail,  and  shall  not  be  tried  on  or  before 
the  second  term  of  the  court  having  Jurisdic- 
tion of  the  offense,  the  prisoner  shall  be  set 
at  liberty  by  the  court  unless  the  delay  shall 
happen  on  the  application  of  the  prisoner; 
if  such  court  at  the  second  term  shall  be  satis- 
fled  that  due  exertions  have  been  made  to 
procure  the  evidence  for  and  on  behalf  of 
the  state,  and  that  there  are  reasonable 
grounds  to  believe  that  such  evidence  may  be 
procured  at  the  third  term,  it  shall  have  pow- 
er to  continue  such  case  till  the  third  term; 
if  any  such  prisoner  shall  have  been  admitted 
to  bail  for  a  crime  other  than  a  capital  of- 
fense, the  court  may  continue  the  trial  of 
said  cause  to  a  third  term,  if  It  shall  appear 
by  oath  or  affirmation  that  the  witnesses  for 
the  state  are  absent  such  witnesses  being 
mentioned  by  name,  and  the  court  shown 
wherein  their  testimony  is  material."  Sec- 
tion 8679,  Rev.  Codes  1899. 

It  is  first  suggested  that,  petitioner's  bail 
having  been  fixed  at  $5,000,  he  is  not  within 
the  terms  of  this  statute;  that  only  persons 
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who  have  not  been  admitted  to  ball  are  en- 
titled to  Invoke  the  protection  of  tbe  first 
clause  of  tbe  section.  Tbe  words  "not  ad- 
mitted to  ball."  as  used  in  Section  8679,  Rev. 
Codes  1899,  mean  that  tbe  accused  bas  not 
been  discharged  on  ball,  but  is  in  cnstody 
under  commitment  because  unable  or  unwill- 
ing to  fumlsb  tbe  ball  required.  Admission 
to  ball  Is  defined  as  tbe  "order  of  a  com- 
petent court  or  magistrate  that  the  defendant 
be  discharged  from  actual  custody  upon  an 
undertaking  with  sufficient  sureties  for  his 
appearance."  Section  8443,  Rev.  Codes  1899. 
Tbe  order  of  discharge  cannot  be  made  until 
tbe  ball  has  been  furnished  and  accepted. 
This  is  the  sense  In  which  the  expression  is 
used  In  the  statute.  Sections  8444,  8450,  7966, 
7968,  Rev.  Codes  1899.  This  is  the  sense  in 
which  tbe  words  are  understood  by  the  courts 
of  Illinois  and  Colorado,  where  they  have 
dealt  with  a  statute  of  identical  phraseology. 
Brooks  V.  People,  88  111.  827;  Van  Buren  v. 
People  <Colo.  App.)  42  Pac.  599.  Relator  was 
not  admitted  to  t>all,  within  the  meaning  of 
this  statute. 

/The  relator  does  not  bring  himself  within 
the  terms  of  the  statute  entitling  him  to  a 
discbarge  in  this  proceeding.  This  statute 
puts  a  legislative  donstruction  upon  section 
IS  of  the  Constitution,  by  which  accused  per- 
sons are  guarantied  a  speedy  trial.  It  de- 
clares what  is  a  reasonable  time  within 
which  the  prosecuting  officers  shall  bring  the 
accused  person  to  trial.  While  its  object  is 
to  secure  persons  accused  against  long  and 
oppressive  delays  in  obtaining  a  trial.  It  is 
not  its  purpose  to  enable  them  to  escape  trial 
altogether:  and  persons  imprisoned  cannot 
complain  when  the  delay  In  trial  is  not  due 
to  acts  of  tbe  court,  or  of  its  officers  having 
the  prosecution  in  charge,  but  is  with  the  con- 
sent or  upon  the  application  of  the  accused./j' 
See  cases  cited  In  note,  56  L.  R.  A.  513-546. 
The  relator  would  have  been  tried  at  tbe  sec- 
ond term  of  court  after  his  commitment,  bad 
be  not  declined  tbe  ofTer  of  the  trial  Judge 
to  forthwith  order  summoned  a  Jury  for  the 
trial  of  his  case.  This  was  a  waiver  by 
petitioner  of  his  right  to  a  trial  at  such  term, 
and  was,  in  effect,  a  delay  upon  his  applica- 
tion, within  the  meaning  of  the  statute. 
Healey  v.  People  (IW.)  52  N.  E.  426;  People 
V.  Matson  (III.)  22  N.  B.  456;  People  v.  Cllne, 
74  Cal.  676,  16  Pac.  391:  People  v.  Bene 
(Cal.)  62  Pac.  404;  Steward  v.  State.  13  Ark. 
720;  Kx  parte  Walton,  2  Whart.  601. 
Tbe  writ  prayed  for  is  denied.    All  concur. 


ORI8WOLD  et  al.  v.  MINNEAPOIilS,  ST. 
P.  &  S.  S.  M.  RY.  OO. 

(Supreme  0>nrt  of  North  Dakota.     Nov.  4, 
1903.) 

TKNANCT  IN  COMMON— EJECTMENT— RIOHT  OF 

WAT— CONVEYANCE— CONSTRUCTION— 

JUDOMBNT— EXECUTION. 

1.  A  tenant  in  common  of  real  estate  is  m- 
titled  to  tbe  possession  thereof  as  against  all 


the  world  save  his  co-tenants,  and  ma 
tain  an  action  in  the  nature  of  ejectmei 
cover  the  posaession  of  the  entire  l 
against  strangers  to  the  title. 

2.  The  owner  of  the  land  conveyed  t 
to  a  railroad  corporation  for  a  ri^ht 
upon  the  express  condition  contaued 
deed  that,  if  the  grantee  failed  to  ei 
maintain  a  depot  at  a  point  named  in  t 
tbe  land  should  revert  to  the  original 
Tbe  depot  was  erected,  but  was  subs 
abandoned.  It  is  held  in  an  action  to 
possession;  (1)  That  the  above  provis 
stituted  a  conditiou  subse^nent  and  no 
ennnt;  (2)  that  tbe  condition,  not  b 
strictive  as  to  the  erection  and  mail 
of  depots  at  other  points,  is  not  void  as 
public  policy;  (3)  that  upon  the  failur 
grantee  to  maintain  the  depot  the  t 
right  of  possession  reverted;  (4)  that 
facts  of  this  case  the  plaintiffs  are  n< 
ped  from  asserting  their  right  of  posse 
an  action  in  tbe  nature  of  ejectment  < 
against  the  defendant  or  the  public. 

8.  Where  the  execution  of  a  jndgi 
ejectment  against  a  railroad  corporat 
operate  harshly,  and  seriously  affect  p 
terests,  a  court  of  equity  has  power  in 
cretion  to  suspend  its  execution  for  a  ] 
time  sufficient  to  enable  it  to  prosec 
denmation  proceedings.  The  action  of 
trict  court  m  staying  execution  of  judj 
this  case  for  a  period  of  six  months 
purpose  is  approved. 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  I 
County;   W.  S.  Lauder,  Judge. 

Action  by  Willis  H.  Griswold  an< 
against  tbe  Minneapolis,  St  Paul  ( 
Ste.  Marie  Railway  Company.  '  Jnd^ 
plaintiffs,  and  defendant  appeals.    A 

Purcell  &  Bradley,  for  appellant 
B.  Wolfe,  for  respondents. 

YOUNG.  C.  J.  This  action  was  in 
in  tbe  district  court  of  Richland  coi 
tbe  purpose  of  ejecting  the  defend! 
way  company  from  a  strip  of  land 
it  for  a  right  of  way.  Tbe  defendant 
bas  been  since  Febroaiy  12,  1892,  a 
corporation,  operating  a  line  of  railro 
Sault  Ste.  Marie,  Mich.,  to  Portal,  N. 
over  tbe  lands  involved  in  this  actiot 
a  common  carrier  of  freight  and  pai 
and  of  the  United  States  mail,  am 
gaged  in  interstate  commerce.  On  ¥ 
12,  1892,  the  land  in  question  was  c 
to  tbe  defendant  by  warranty  deed 
ing  the  usual  covenants  of  warrant 
conveyance  was  upon  a  condition  sub 
the  condition  being  contained  In  tbe 
ing  clause:  "Providing  a  depot  and 
is  erected  and  maintained  on  sec 
above  described,  continuously;  othen 
laud  shall  revert  to  original  owner." 
quent  to  tbe  execution  and  deliver] 
deed  a  depot  was  constructed,  but  tl 
was  removed  from  the  land  on  A 
1900.  The  case  was  tried  to  a  Jury, 
trial  the  defendant  objected  to  the  1 
tlon  of  any  evidence  under  the  compl 
the  tn^ound  that  such  complaint  does  i 
facts  sufficient  to  constitute  a  cans 

T  2  (2).  S«e  Contncta,  vol.  U,  Cwt  Dl 
RsUroiUU.  TOL  a.  Cant.  Dlx.  |i  la.  171. 
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)r  the  reason  that' It  appears  afllrma- 
from  the  allegations  contained  In  the 
Int  that  the  defendant,  the  Soo  Rall- 
ompany.  was  placed  In  possession  of 
>ml!>es  In  controversy  by  the  plaintiff 
a  warranty  deed  containing  a  condl- 
ibsequent,  and  tliat  a  possessory  ac- 
hich  seeks  to  deprive  the  defendant  of 
ssession  of  Its  road  after  it  la  con- 
d  and  operating  trains  cannot  be  maln- 
"  This  objection  was  overruled,  and 
ton  taken.  A  motion  for  a  directed 
upon  the  same  grounds  was  also  over- 
and  exception  taken.  Upon  the  platn- 
lotlon,  the  court  directed  a  verdict  for 
ilntltF  for  the  relief  demanded  in  the 
lint,  to  wit,  possession  of  the  land  in 
in.  Thereafter  Judgment  was  entered 
or  of  the  plaintiff  for  the  immediate 
[elusive  possession  of  the  real  estate 
ition  and  for  costs.  The  Judgment  fur- 
•dered  that  execution  thereon  be  stay- 
a  period  of  six  months  from  the  date 
entry  of  the  Judgment  to  enable  the 
ant  to  condemn  said  land  and  acquire 
?ment  thereon  and  thereover  under  the 
f  the  state  of  North  Dakota.  Defend- 
s  caused  a  statement  of  the  case  to  be 
embodying  specifications  of  numerous 
I  errors  in  the  admission  and  rejection 
lence,  and  upon  the  court's  refusal  to 
a  veMict  for  the  defendant  and  to  the 
»n  of  a  verdict  in  favor  of  the  plain- 
?he  appeal  is  from  the  Judgment, 
reasons,  and  two  reasons  only,  are 
in  this  court  by  the  defendant  as 
Is  for  reversing  the  Judgment.  The 
tliat  the  evidence  does  not  show  title 
plaintiffs  to  the  premises  in  controver- 
lier  legal  or  equitable,  such  as  will  en- 
liem  to  maintain  an  action  of  eject- 
sven  in  case  ejectment  will  lie.  The 
is  that  the  remedy  by  ejectment  can- 
granted  on  the  facts  existing  in  this 
Neither  contention  can  be  sustained. 
the  first  contention,  it  may  be  said 
tie  plalntlfTs  claim  perfect,  legal,  and 
ile  tiUe.  Whether  this  be  the  fact  or 
e  need  not  determine.  The  evidence 
conclusively  that  the  plalntifTa  in  any 
have  an  undivided  interest  in  the  real 
In  controversy,  and,  if  not  the  sole 
isolnte  owners  of  the  entire  tract,  are 
s  in  common.  It  is  therefore  unneces- 
nd  improper  to  determine  the  extent 
ir  interest  for  the  law  is  well  settled 
tenant  in  common  of  real  estate  is  en- 
o  the  possession  of  the  same  as  against 
!  world  save  his  co-tenants,  and  may 
lin  ejectment  and  recover  possession  of 
tire  tract  as  against  strangers  to  the 
Sherin  v.  Larson,  28  Minn.  523,  11  N. 
;  Oolller  ▼.  Oorbett,  15  Cal.  183;  Hart 
lertson,  21  Cal.  346;  Maboney  v.  Van 
*,  21  Cal.  653;  Treat  v.  Rellly,  35  Cal. 
■hilllps  V.  Medbury,  7  Conn.  568;  Rob- 
T.  Roberts,  31  Conn.  145;  Weese  v. 
\  7  Colo.  178.  2  Pac.  819;  Wheeling  P. 


&  B.  R.  Co.  V.  Warrell.  122  Pa.  613,  16  Pac. 
20;  Mather  v.  Dunn.  11  8.  D.  106,  76  N.  W. 
922,  74  Am.  St.  Rep.  788;  Allen  t.  Hlggins. 
9  Wash.  446,  87  Pac.  671.  43  Am.  St  Rep. 
847. 

The  remaining  question  is  whether  the 
plalntifTs  may  resort  to  the  possessory  ac- 
tion formerly  afforded  by  the  action  of  eject- 
ment to  vindicate  their  rights.  The  appel- 
lant contends  that  they  may  not,  but  must 
invoke  other  remedies.  Before  taking  up  the 
consideration  of  this  question,  It  is  proper  to 
state  that  both  parties  to  this  controversy 
agree  that  the  clause  in  the  deed  above  quot- 
ed constituted  a  condition  subsequent,  and 
that  upon  the  failure  of  the  defendant  to 
maintain  the  depot  the  title  to  the  land  con- 
veyed by  said  deed  and  Involved  in  this  ac- 
tion reverted.  Neither  is  there  any  claim 
made  tijat  the  plaintiffs  did  not  promptly  as- 
sert their  alleged  right  of  possession  upon 
the  failure  of  the  defendant  to  maintain  the 
depot,  or  that  after  the  forfeiture  they  con- 
sented or  acquiesced  In  any  way  in  defend- 
ant's possession  of  the  premises.  Neither  is 
It  claimed  that  the  plaintiffs  have  omitted  to 
take  any  steps  necessary  to  terminate  the  es- 
tate granted  by  the  deed,  or  to  authorize 
tliem  to  maintain  this  action,  if  it  may  be 
maintained.  The  condition  upon  which  the 
grant  was  made,  viz.,  that  the  title  to  the 
land. should  revert  to  the  original  owners  if 
the  defendant  failed  to  maintain  a  depot  at 
the  point  in  question,  did  not  restrict  the 
maintenance  of  depots  at  other  points,  and 
was  a  lawful  condition.  Lyman  v.  Suburban 
Ry.  Co..  190  III.  320.  60  N.  B.  516,  62  L.  R. 
A.  645;  Gray  v.  C.  M.  &  St  P.  Ry.  Co.,  189 
111.  400,  59  N.  B.  960;  Cleveland,  C,  O.  &  I. 
By.  Co.  V.  Cobum,  91  Ind.  567;  Louisville, 
New  AUmny,  etc.,  Ry.  Co.  v.  Sumner,  106 
Ind.  55.  6  N.  B.  404,  56  Am.  Rep.  719.  De- 
fendant does  not  contend  otherwise.  The 
sole  contention  of  the  appellant  is  that  this 
action  ennnot  be  maintained.  In  support  of 
this  contention  It  Is  urged  that  the  plaintiffs, 
by  their  acts,  are  estopped  from  maintaining 
an  action  for  the  possession;  and.  further, 
that  public  Interests  or  public  policy  forbids 
its  maintenance.  As  applied  to  the  facts  as 
they  exist  In  this  case,  we  cannot  agree  to 
this  contention.  It  is  tme  that  many  cases 
may  be  found  which  sustain  the  doctrine 
that  a  landowner  who  consents  and  acqui- 
esces In  the  entry  upon  bis  land  by  a  railroad 
corporation  and  In  the  expenditure  of  large 
sums  of  money  thereon  by  the  corporation 
under  a  Justifiable  belief  that  the  owner  will 
not  assert  his  right  of  possession  cannot 
maintain  ejectment.  The  following  cases 
may  be  cited  as  sustaining  this  view:  Mo. 
Pac.  Ry.  Co.  v.  Oano,  47  Kan.  457,  28  Pac. 
155;  McLellan  v.  The  St  Louis  &  H.  Ry. 
Co.,  103  Mo.  295,  13  S.  W.  546;  South  & 
North  Ala.  Ry.  Co.  v.  Ala.  Great  Southern, 
102  Ala.  236,  14  South.  747;  Avery  v.  Kansas 
City  &  S.  Ry.  Co..  113  Mo.  561,  21  S.  W.  90; 
Louisville  N.  A.  &  C.  Ry.  Co.  v.  Soltweddle 
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(Ind.)  19  N.  E.  Ill,  9  Am.  St.  Rep.  852.  On 
the  other  band,  other  cases  hold  that  the 
landowner  may  stand  upon  bis  strict  legal 
rights,  and  maintain  the  action.  Allegheny 
Valley  R.  C!o.  v.  Colwell  (Pa.)  15  Atl.  927: 
Smith  T.  Chicago,  A.  &  St  L.  R.  Co.,  67  111. 
191;  Chi.  &  Alton  R.  Co.  t.  Smith,  78  111. 
96;  Hlbbs  y.  0.  &  S.  W.  Ry.  Co.,  39  Iowa, 
340;  Conger  v.  B.  &  S.  W.  R.  Co.,  41  Iowa, 
419.  Without  expressing  an  opinion  upon 
the  doctrine  of  these  cases,  it  is  sufficient  for 
the  purposes  of  this  case  to  state  that  there 
are  no  facts  present  in  this  case  upon  which 
an  estoppel  can  be  based.  There  Is  good  rea- 
son for  denying  a  landowner  the  right  to  re- 
take possession  of  land  when  he  has  by  hla 
acts  or  contract  Induced  the  belief  that  he 
would  not  do  so,  and  the  railroad  company 
has  acted  upon  that  belief  to  its  detriment 
as  well  as  to  the  detriment  of  the  public,  if 
the  owner  were  permitted  to  assert  his  pos- 
sessory right  That  however.  Is  not  this 
case.  In  this  case  the  defendant  entered  In- 
to possession  under  an  express  agreement 
that  the  estate  which  It  acquired  should  be 
forfeited  if  it  failed  to  comply  with  the  con- 
dition of  the  grant  namely,  the  maintenance 
of  the  depot  It  fissented  to  the  consequen- 
ces of  the  default  by  expressly  agreeing  that 
if  the  depot  should  not  be  erected  and  main- 
tained continuously,  "this  land  shall  revert  to 
original  owner."  It  was  within  the  power  of 
the  defendant  to  avoid  the  forfeiture  of  its 
title,  but  it  elected  not  to  do  so,  and  thus 
voluntarily  subjected  Itself  to  a  forfeiture  of 
the  estate,  as  it  was  authorized  to  do  under 
express  terms  of  the  grant  The  owners  of 
the  land  have  not  misled  the  defendant  in 
any  respect,  or  caused  it  to  alter  its  position 
by  Inducement,  promise,  or  acquiescence. 
They  are  simply  asserting  the  rights  which 
were  given  under  the  express  terms  of  the 
grant 

Neither  can  we  sustain  the  contention  that 
public  policy  requires  that  plalntitts  should 
be  denied  the  remedy  afforded  by  this  action. 
As  already  stated,  it  is  conceded  that  the 
land  in  controversy  reverted  to  the  original 
owners.  The  plaintiffs  are  therefore  entitled 
to  all  the  rights  of  owners.  Including  the 
right  of  possession.  They  have  not  parted 
with  the  right  of  possession  by  deed  or  con- 
tract, or  forfeited  their  right  to  assert  it  by 
consent  acquiescence,  or  otherwise.  The  de- 
fendant's title  and  right  of  possession  were 
voluntarily  forfeited  by  it  when  it  declined  to 
further  perform  the  condition  which  gave  it 
such  title  and  right  of  possession.  Does  pub- 
lic policy  require  that  the  plalntitrs  shall  be 
remediless?  That  they  shall  be  stripped  of 
the  power  to  vindicate  their  rights  of  prop- 
erty when  they  were  without  fault?  The 
appellant  answers  that  they  have  other  ade- 
quate remedies,  and  that  they  must  resort  to 
them,  and  not  Invoke  a  remedy  to  recover 
possession,  which  may  Interfere  with  public 
interests.  Cases  are  numerous  in  which  the 
doctrine  which  la  Invoked  has  been  applied. 


They  will  be  found  to  be  cases  1b  whidi  the 
.grantee  covenanted  and  bound  himself  to  per- 
form the  conditions;  that  is,  in  each  cast 
there  is  both  a  condition  and  a  covenant  (or 
an  absence  of  an  express  provision  that  title 
should  revert).  In  these  cases  tlie  grantor 
had  alternative  remedies.  He  could  compel 
the  specific  performance  of  the  covenant  or 
maintain  his  action  for  its  breacb,  or  forfeit 
the  estate  and  recover  the  premisesL  To 
avoid  a  forfeiture  of  the  estate,  which  is  al- 
ways odious  in  the  eyes  of  the  law,  and  In 
some  cases  from  consideration  for  public  in- 
terests, courts  have  compelled  grantors  to 
rely  either  upon  their  action  for  specific  pe^ 
formance  or  for  damages.  The  doctrine  of 
these  cases,  however,  has  no  application  to 
the  facts  of  this  case.  This  deed  contains  no 
covenant  hut  merely  a  condition.  The  de- 
fendant did  not  covenant  or  agree  to  main- 
tain the  depot,  and  in  no  way  bound  itself 
to  do  so.  It  merely  accepted  the  grant  of 
the  land  in  question  upon  the  condition  that 
if  it  did  not  maintain  the  depot  the  land 
should  revert  to  the  original  owners.  It 
might  elect  to  maintain  the  depot  and  retain 
the  land,  but  it  was  not  bound  to  do  so.  The 
only  liability  which  it  incurred  for  failure  to 
observe  the  condition  was  that  tbe  land 
should  revert  It  is  entirely  clear,  therefore; 
that  the  plaintiffs  cannot  maintain  an  action 
to  compel  the  defendant  to  maintain  the  de- 
pot for  there  is  no  agreement  upon  which  to 
base  such  an  action.  Neither  can  it  maintain 
an  action  for  damages  for  its  failure  to  main- 
tain the  depot  for  tbe  same  reason.  Its  only 
remedy  is  that  which  it  now  seeks.  On  this 
point  see  the  following  cases:  Jackson  v. 
Florence,  16  Johns.  (N.  T.)  47;  Palmer  v. 
Plank  Road  Co.,  11  N.  Y.  387;  Livingston  v. 
Stickles,  8  Paige  (N.  Y.)  398;  Blancliard  v. 
Railroad  Co.,  31  Mich.  43,  18  Am.  Rep.  142; 
Close  et  al.  v.  B.  C.  R.  &  N.  Ry.  Co.,  64  Iowa. 
149,  19  N.  W.  886;  Clarke  v.  Inhabitants, 
etc.,  81  Mo.  503,  51  Am.  Rep.  243.  In  Palmer 
V.  Plank  Road  Co.,  supra,  the  court  said:  "It 
is  clear  that  there  may  be  a  condition  with- 
out a  covenant,  and  that  where  the  language 
imports  a  condition  merely,  and  there  are 
no  words  Importing  an  agreement  it  cannot 
be  enforced  as  a  covenant  but  the  only  rem- 
edy is  through  a  forfeiture  of  the  estate. 
*  *  *  It  by  no  means  follows,  l)ecau8e  a 
grantee  consents  to  take  an  estate,  subject 
to  a  certain  condition,  that  he  also  consents 
to  obligate  liimself  personally  for  the  per- 
formance of  the  condition.  Many  cases  might 
be  imagined  in  which  one  would  be  willing 
to  risk  the  forfeiture  of  tbe  estate,  while  he 
would  be  altogether  unwilling  to  incur  tbe 
hazard  of  a  personal  responaibillty  in  addi- 
tion." Tbe  right  to  maintain  an  action  for 
trespass  affords  a  remedy  only  for  the  inter- 
ference with  the  plaintiffs'  possession,  and  is 
not  a  substitute  for  the  remedy  to  recovw 
the  possession  itself.  In  short,  the  present 
action  is  the  only  one  to  which  the  plaintiff* 
can  resort  to  vindicate  their  property  rights. 
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In  tbla  state  a  landowner  may  bie  compelled 
to  submit  to  a  loss  of  bia  land  tbrougb  con- 
demnation proceedings  under  the  power  of 
eminent  domain.  Tbe  right  to  exercise  that 
power  was  open  to  tbe  defendant  It  not 
only  has  declined  to  exercise  it,  but  it  insists 
upon  using  plaintifTs'  lands  witbont  legal 
Tight,  and  also  demands  that  plaintiffs  be  de- 
nied tbe  only  remedy  tbey  bave  to  vindicate 
their  property  rights;  and  this  npon  the 
ground  that  public  policy  demands  that  it 
be  afforded  tills  protection.  The  plaintiffs' 
property  rights  are  protected  both  by  the 
Constitution  and  by  the  statute.  In  the  ab- 
sence of  a  transfer  by  deed  or  contract,  or 
its  loss  by  consent  or  acquiescence,  the  title 
and  right  of  possession  of  the  land  can  be 
obtained  by  defendalit  only  by  an  exercise 
of  the  power  of  eminent  domain.  A  similar 
question  was  before  us  in  the  case  of  Dono- 
van V.  Allert.  11  N.  D.  289,  91  N.  W.  441,  68 
r^  R.  A.  775,  which  was  an  action  to  en]oln 
a  telephone  coippany  from  maintaining  its 
poles  upon  a  street  abutting  plaintiff's  prop- 
erty. It  was  urged  in  that  case  that  the 
plaintiff  had  an  adequate  remedy  in  an  action 
to  recover  damages,  and  that  the  remedy  af- 
forded by  injunction'  for  protecting  his  prop- 
erty rights  would  seriously  interfere  with 
public  Interests,  and  should  not,  therefore,  be 
accorded.  Both  contentions  were  overruled, 
and  for  reasons  which  are  controlling  in  this 
case.  The  court  said:  "The  defendants  are 
proceeding  to  damage  the  plaintiff's  property 
without  first  complying  with  a  mandatory 
provl.slon  of  the  Constitution.  That  provi- 
sion of  tbe  Constitution  Is  peremptory  that 
property  taken  or  damaged  for  public  use 
shall  first  t>e  paid  for,  and  the  Legislature  has 
also  enacted  that  payment  mnst  precede  the 
taking  or  damage,  and  has  provided  adequate 
means  for  establishing  the  amount  of  such 
damages.  The  taking  or  damaging  of  private 
property  for  public  use  without  the  owner's 
ronsent  Is  deemed  so  serious  that  payment 
therefor  Is  a  prerequisite  to  attempting  to  do 
so.  The  defendants  have  the  ultimate  right, 
under  their  franchise,  to  me  the  street  for 
telephone  purposes;  but  payment  of  damages, 
actual  or  consequential,  to  plaintiff's  prop- 
erty, most  be  first  attended  to.  This  does 
not  mean  that  It  may  first  be  appropriated, 
and  paid  for  at  the  end  of  a  suit  for  dam- 
oges.  but  means  that  payment  mnst  precede 
the  taking  or  damaging"— citing  McElroy  v. 
Kansas  City  (C.  C.)  21  Fed.  261,  Searle  v. 
City  of  Lead  (S.  D.)  78  N.  W.  913,  and  nn 
merons  other  cases.  We  held  in  that  case 
that  the  occupancy  of  the  plaintiffs  property 
was  a  violation  of  rights  which  were  protect- 
ed both  by  the  Constitution  and  by  statute, 
for  the  prevention  of  which  a  preliminary  in- 
junction should  have  been  granted.  We  know 
of  no  doctrine  of  public  policy  which  au- 
thorizes the  courts  to  deprive  an  individual 
who  Is  without  fault  of  the  possession  of  his 
real  estate  by  withholding  remedies  adapted 
to  Tindieate  his  right  of  possession.     The 


cases  are  numerous  wherein  the  remedy  by 
ejectment  has  been  invoked  and  sustained  on 
facts  substantially  like  those  which  exist  in 
this  case.  The  Indianapolis  P.  &  O.  Ry.  Co. 
V.  Hood  et  al.,  66  Ind.  580;  Horner  v.  0.  H. 
&  St  P.  Ry.  Co.,  38  Wis.  165;  Avery  v. 
Kansas  City  &  S.  Ry.,  118  Mo.  561,  21  8.  W. 
90.  See,  also,  Cowell  v.  Colorado  Springs 
Ca,  100  U.  S.  56,  25  L.  Ed.  547;  Ritchie  v. 
Kansas,  N.  &  D.  Co.,  66  Kao.  36,  39  Paa  718. 
It  is  not  an  uncommon  practice,  in  view 
of  the  hardship  attending  the  ejectment  of 
a  railroad  company  from  its  right  of  way,  for 
a  court  of  equity  to  enjoin  the  proceedings 
to  oust  it  from  land  upon  which  it  has  in  good 
faith  constructed  its  road  until  it  shall  have 
an  opportimity  to  acquire  title  by  condemna- 
tion proceedings.  Allegheny  Valley  R.  Co.  v. 
Colwell  (Pa.)  15  Atl.  927;  Pittsburgh  &  Lake 
Erie  Ry.  v.  Bruce,  102  Pa.  23;  Harrington  v. 
St  Paul,  etc..  Co.,  17  Minn.  216  (Gil.  188): 
South  &  N.  Ala.  R.  Co.  v.  Alabama,  etc.,  Co., 
102  Ala.  236,  14  South.  747;  New  York,  etc.. 
•  Oo.  V.  Stanley's  Heirs,  35  N.  Y.  Eq.  283; 
'  Justice  V.  Nesquehoning  Valley  Railroad  Co., 
I  87  Pa.  28;  8  Elliott  on  Railroads,  }  944.  In 
!  this  case  that  power  was  exercised  by  the 
I  court  in  staying  the  execution  of  tbe  Judg- 
ment for  a  period  of  six  months  for  the  pur- 
pose of  enabling  the  defendant  to  prosecute 
its  condemnation  proceedings.  This  course 
was  proper,  in  our  opinion. 

Finding  no  error  in  the  record,  the  judg- 
ment will  be  affirmed.    All  concur. 


CITY  OF  LIDGERWOOD  v.  MICHALEK 
et  al. 

(Supreme  Court  of  North  Dakota.     Nov.  8, 
1903.) 

HIJNICIPAL.  CORPORATIONS-OPENINO  STREETS 
—EMINENT  DOMAIN— PROCEDURE. 

1.  Under  subdivision  7  of  section  2148,  and 
section  2464,  Rev.  Codes  1899,  cities  are  given 
the  power,  through  their  city  councils,  to  lay 
out  and  open  streets,  and,  when  necessary,  to 
exercise  the  right  of  eminent  domain  in  the 
manner  prorided  by  chapter  35  of  the  Code  of 
Civil  Procedure. 

2.  In  this  state,  eminent  domain  proceedings 
are  prosecuted  by  a  civil  action  in  the  district 
court,  and  the  essential  allegations  of  the  com- 
plaint In  such  an  action  are  prescribed  by  sec- 
tion 5962.  Rev.  Codes  1899.  It  Is  held,  on  gen- 
eral demurrer,  that  the  complaint  in  this  action 
fully  meets  the  requirements  of  the  above  sec- 
tion; further,  that  it  is  not  necessary  for  a 
plaintiff  to  allege,  as  a  right  to  maintRin  the 
action,  that  it  has  made  provision  to  pay  the 
award,  either  by  general  taxation  or  by  special 
assessment. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Richland  Coun- 
ty; W.  S.  Lauder,  Judge. 

Action  by  the  city  of  Lldgerwood  against 
Albert  Michalak  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Athrmed. 

Purcell  &  Bradley,  for  appellants.  A.  L. 
Parsons  (Smith  Stlmmel.  of  counsel),  for  re- 
spondent 
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YOUNG,  C.  J.  This  action  Is  prosecuted 
by  the  city  of  Lldgerwood  for  the  purpose  of 
condemning  certain  real  estate  owned  by  the 
defendants  for  street  use,  In  opening  and  ex- 
tending Wiley,  Hubbard,  and  Severance  ave- 
nues. The  defendants  demurred  to  the  com- 
plaint on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled,  and  the 
defendants  have  appealed  from  the  order 
overruling  the  same. 

The  complaint  Is  sufficient,  and  the  demnr- 
ror  was  properly  overruled.  The  plaintiff 
has  the  right,  under  the  statute,  to  lay  out 
tind  open  streets,  and  to  exercise  the  right  of 
eminent  domain.  In  order  to  acquire  real 
property  for  street  use.  Section  2148,  Rev. 
Codes  1809,  reads  as  follows:  "The  city 
council  shall  have  power  ♦  ♦  ♦  (7)  to  lay 
out,  establish,  open,  alter,  widen,  grade, 
pave  or  otherwise  improve  streets  »  •  • 
and  vacate  the  same."  Section  2454,  Id., 
provides:  "Any  city  ♦  ♦  •  Is  authorized 
and  empowered,  through  its  proper  municipal 
officers,  to  lay  out,  open,  grade  and  other- 
wise improve  the  streets  •  •  ♦  therein 
and  to  vacate  the  same.  When  It  becomes 
necessary  In  order  to  make  any  of  the  Im- 
provements herein  specified  to  take  or  dam- 
age private  pcoiterty,  such  municipal  corpo- 
ration may  exercise  the  right  of  eminent  do- 
main for  any  public  use  authorized  by  law 
In  the  manner  provided  In  chapter  35  of  the 
Code  of  Civil  Procedure.  •  *  •"  Thennan- 
ner  of  exercising  the  power  of  eminent  do- 
main conferred  upon  cities  by  section  2434, 
supra.  Is  governed  by  chapter  35  of  the  Code 
of  Civil  Procedure  (sections  5955-5973w,  In- 
clusive, Rev.  Codes  1899).  Section  5061  pro- 
vides that  "all  proceedings  under  this  chap- 
ter must  be  prosecuted  by  dvil  action 
brought  in  the  district  court  of  the  county  In 
which  the  property  or  some  part  thereof  Is 
situated."  Section  5962  provides  what  the 
complaint  shall  contain.  An  examination  of 
tbe  complaint  in  this  action  shows  that  it 
fully  complies  with  the  requirements  of  this 
section.  It  contains  (1)  the  name  of  the  cor- 
poration in  charge  of  the  public  use  for 
which  the  property  is  sought;  (2)  the  names 
of  all  owners  and  claimants  of  the  property; 
^3)  a  statement  of  the  right  of  tbe  plaintiff; 
(4)  It  shows  the  location,  general  route,  and 
termini  of  the  right  of  way  sought,  and  is 
accompanied  with  a  map  thereof;  (3)  it  con- 
tains a  description  of  the  lands  owned  by  the 
defendants,  and  a  particular  description  of 
each  piece  of  land  sought  to  be  taken.-  The 
complaint  fully  meets  the  requirements  of 
the  statute,  and  is  therefore  sufflciont. 

The  real  attack  which  the  defendants  make 
upon  the  complaint  is  directed  to  other  aver- 
ments, which,  as  we  shall  see,  are  wholly 
Immaterial,  and  are  unnecessary  in  this  kind 
of  a  proceeding.  In  addition  to  the  aver- 
ments of  facts  required  by  the  statute,  the 
complaint  alleges  in  para^aph  2  "that  by 
resolution  duly  adopted  by  the  city  council 


on  April  15,  1902,  and  published  in  tbe  offi- 
cial newspaper  of  said  city  on  tbe  24tta  dav 
of  April,  1902.  the  plaintiff  above  named  a;: 
thorized  the  opening  of  Wiley,  Hubbard,  and 
Severance  avenues,  in  said  cl^,  commencing 
at  their  present  termination  on  the  nortli 
and  opening  same,  fur  a  Uke  width  of  said 
avenues,  due  north  to  the  north  boandaiy 
line  of  said  dty,  as  same  appears  from  the 
plat  thereof,  a  copy  of  which  resolution, 
marked  'Exhibit  A,'  is  hereto  attached,  and 
made  a  part  of  this  petition."  The  resolu- 
tion referred  to  Is  as  follows:  "Whereas,  it 
appears  to  be  necessary  and  for  the  best  in- 
terests of  the  city  to  open  Hubbard.  Sever- 
ance and  Wiley  avenues,  commencing  tt 
their  present  termination  on  the  north,  aoi! 
opening  same  for  a  like  width  of  said  avi^- 
nues  due  north  to  the  north  boundary  line  of 
said  city,  as  same  appears  from  recordel 
plat  thereof;  therefore  be  it  resolved,  thnt 
the  dty  of  Lidgerwood,  N.  D..  proceed  to 
forthwith  take  such  legal  proceedings  as  mar 
be  necessary  to  open  said  avenues  as  above 
set  forth  and  that  the  matter  be  referred  to 
the  street  commissioners  and  city  attorney." 
It  will  be  noted  that  the> resolution  was  pub- 
lished but  once,  to  wit,  on  the  24tb  day  M 
April,  1902.  Defendants'  contention  Is  that 
four  publications  of  the  resolution  were  nec- 
essary to  the  existence  of  the  power  of  tbe 
dty  to  proceed  with  the  condemnation  pro- 
ceedings This  contention  is  based  upon  sec- 
tion 2279,  Rev.  Codes  1899,  which,  so  far  as 
material,  is  as  follows:  "When  the  city  conn- 
dl  shall  deem  It  necessary  to  open,  widen, 
extend,"  etc.,  "•  •  •  any  street  •  •  • 
within  the  city  limits  •  •  •  for  which  a 
special  assessment  is  to  be  levied  as  berehk 
provided,  the  city  coundl  shall,  by  resolution, 
declare  such  work  or  improvement  necessary 
to  be  done  and  such  resolution  shall  be  pub- 
lished for  four  consecutive  weeks  at  least 
once  a  week  in  the  official  newspaper  of  the 
dty.  and  if  a  majority  of  the  owners  of  the 
property  liable  to  be  assessed  therefor  sha!i 
not  within  twenty  days  after  the  expiration 
of  such  publication  file  with  the  dty  auditor 
a  written  protest  against  such  Improvement, 
then  the  city  council  shall  have  power  to 
cause  such  Improvement  to  be  made  and  to 
contract  therefor  and  to  levy  and  collect  th^- 
assessments  as  herein  provided.  *  *  *" 
It  Is  patent,  upon  a  mere  inspection  of  the 
above  section,  that  it  applies  only  when  the 
Improvement  Is  to  be  paid  for  by  special  a5t 
sessment,  and,  further,  that  the  pnblicatinn 
of  tbe  resolution  Is  not  Jurisdictional  to  the 
right  of  the  city  to  institute  condemnatioD 
proceedings.  In  a  controversy  between  tbf 
city  and  property  owners  subjected  to  a  spe- 
cial assessment,  the  noncompliance  with  the 
provisions  of  this  sedion  could  be  success- 
fully urged  as  a  defense  to  the  assessment 
But  that  is  not  this  case.  The  plaintiff  i'' 
merely  seeking  to  condemn  defendants'  prop- 
erty for  street  use  under  the  powo'  of  emi- 
nent domain.  The  question  as  ,to  whether 
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Tty,  if  condemned,  shall  be  paid  for 
ivenues  derived  from  general  taxa- 
rbetbcr  the  city  shall  be  reimbursed 
il  assessment,  does  not  concern  tbe 
ts  in  any  way,  and  is  not  involved, 
ta  of  the  defendants  are  fully  pro- 
'  the  statute  authorizing  and  regu- 
idemnation  proceedings.  The  plain- 
acquire  neither  an  easement,  nor, 
the  use  which  it  seeks,  nor  to  pos- 
ontil  the  damages  awarded  in  the 
itlon  proceedings  shall  bare  been 
d  no  order  of  condemnation  can  be 
til  such  payment  is  made  to  tbe  de- 

or  in  court  for  their  use.  Sections 
1,  Rev.  Codes  1890.    The  city  may 

that  the  award  is  excessive,  and 

0  make  provision  for  its  payment, 
lyment  is  not  made  the  condemna- 
eedlngs  are  rendered  abortive.  Sec- 
i,  5969,  Id.  As  stated  In  2  Lewis  oo 
Domain,  ?  656:  "The  weight  of  au- 
indoubtedly  is  that,  in  the  absence 
ory  provisions  <m  the  question,  the 

proceedings  for  condemnation  is 
■>  fix  the  price  at  which  the  party 
Ing  can  take  the  property  sought, 
,  even  after  confirmation  or  judg- 
e  purpose  of  taking  the  property 
bandoned  without  incurring  any  lia- 
pay  the  damages  awarded."  See 
>d  in  note  13.  Under  the  statutes  of 
3,  the  rule  above  quoted  is  appllca- 
sdemnatlon  proceedings  when  prose- 
municipal  corporations.  The  prose- 
eminent  domain  proceedings  under 
>r  of  eminent  domain  must  not  be 
ed  with  proceedings  for  imposing 
ssessments.    The  method  of  proce- 

1  right  of  condemnation  under  the 
eminent  domain  are  found  in  chap- 
Code  of  Civil  Procedure.  Section 
in  which  counsel  for  appellants  rely, 
>  the  right  to  impose  special  assess- 
rhe  prosecution  of  eminent  domain 
igs  and  the  imposition  of  special  as- 
a  are  not  interdependent  or  neces- 
ncurrent  acts.  See  Holmes  v.  Vil- 
lyde  Park,  121  111.  128,  13  N.  E.  540; 
if  Hyde  Park  v.  Borden,  94  III.  26; 
on  V.  City  of  Sioux  Falls,  2  S.  D. 
I.  W.  770,  39  Am.  St.  Rep.  802.  In 
rargo  v.  Keeney,  11  N.  D.  484,  92  N. 
wlilch-was  an  appeal  from  an  order 
tside  a  Judgment  entered  by  Inad- 
and  mistake  in  an  action  prosecuted 
mn  certain  lands  for  street  use.  t'  u 
ter  sustaining  tbe  order  vacating  the 
t  upon  the  grounds  upon  which  the 
ras  made,  to  wit,  inadvertence  and 

observed  in  the  course  of  its  opin- 
the  action  was  prematurely  brought, 
eason  that  the  city,  as  shown  by  tbe 
in  the  case,  had  not  taken  any  steps 
le  funds  to  pay  the  award,  either  by 
issessment  or  general  taxation.  As 
o  the  facts  which  were  developed  in 
of  that  case,  and  upon  the  motion  to 


vacate  the  Judgment,  It  might  properly  b« 
said  that  the  action  was  prematurely  brought, 
for  it  was  clear  that  the  proceedings  would 
be  futile,  for  the  reason  that  the  city  could 
not  comply  with  the  award,  for  want  of 
funda  The  language  used  can  hardly  be 
construed  as  intimating  that  It  is  necessary 
for  a  municipal  corporation  to  make  provi- 
sion in  advance  for  raising  funds  to  pay  a 
subsequent  award,  either  by  special  assess- 
ment or  by  general  taxation,  as  a  condition 
precedent  to  its  right  to  maintain  condemna- 
tion proceedings,  and  to  allege  that  it  has 
done  so  in  its  complaint  So  far  as  it  will 
bear  that  meaning,  it  is  misleading,  and  is 
disapproved.  Cities  in  this  state  are  given 
tbe  right  to  condemn  land  for  street  use,  and 
may  institute  condemnation  proceedings  for 
that  purpose.  The  statute  provides  the  es- 
sential elements  of  a  complaint  in  such  an 
action,  and  we  are  without  authority  to  add 
other  elements  which  the  Legislature  has 
seen  fit  to  omit. 

The  order  appealed  from  is  affirmed.    All 
concur. 


BROWN  V.   SKOTLAND  et  nl. 

(Supreme  Court  of  North  Dakota.     Nov.  18, 

1903.) 

USURY— POWER    OF   ATTORNBY-COSTS— MORT- 
OAGB— CANCELLATION. 

1.  A  finding  by  the  trial  court  that  a  certain 
assumed  agreement  tor  a  loan  was  usurious, 
examined,  and  found  correct. 

2.  One  H.  made  written  application  for  a 
loan  from  M.,  and  in  such  application  appoint- 
ed M.'s  agent  his  attorney  in  fact  to  execute  a 
note  and  mortgage  in  case  H.  failed  to  do  so. 
Thereafter  H.  died,  before  the  loan  was  ad- 
vanced or  the  application  accepted  by  M.  He/rf. 
that  such  power  of  attorney  was  terminated 
by  the  death  of  H.,  it  not  beiug  a  power  coupled 
with  an  interest. 

3.  The  trial  court  ordered  judgment  in  favor 
of  the  defendant  for  costs.  Held,  that  tlie 
awarding  of  costs  was  discretionary,  and  that 
such  discretion  wns  properly  exercised. 

4.  Judgment  was  ordered  cancclinc  the  note 
and  mortgage  which  were  e-xeouted  by  M.'» 
agent,  assuming  to  act  under  such  power  of  at- 
torney.   Held  not  error. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bottineau 
County;   Morgan,  Judge. 

Action  by  William  H.  Brown  against  Theo- 
dore Skotland  and  others  to  foreclose  a  cer- 
tain mortgage  upon  real  property.  Prom  a 
judgment  in  favor  of  defendant  Skotiaud, 
plaintiff  appeals.    Affirmed. 

M.  H.  Brennan  and  Burke  &  Mlddaugh. 
for  appellant.  Albert  Besancon  and  B.  G. 
Skulason,  for  respondents. 


FISK,  District  Judge.  This  is  an  action 
commenced  for  the  purpose  of  foreclosing  a 
certain  mortgage  upon  real  property,  which 
mortgage  was  dated  the  22d  day  of  May, 
1889,  and  given  for  tbe  purpose  of  securing 
a  note  dated  on  said  day  for  the  sum  of 
$032.50.     The   facts   as  found   by  the         ^ 
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court  must  be  accepted  as  true,  aa  no  state- 
ment of  the  case  was  settled,  and  we  are 
therefore  called  upon  only  to  determine 
whether  or  not  the  conclusions  of  law  made 
by  the  trial  court  are  warranted  by  the  facts 
as  found.  The  facts,  briefly  stated,  are  as 
follows:  On  December  24,  1888,  one  Thom- 
as Halverson  made  a  written  application, 
through  one  E.  Ashley  Mears,  to  the  Mort- 
gage Bank  &  Investment  Company,  for  a 
loan  of  $550,  to  be  secured  by  a  mortgage 
upon  the  real  property  described  In  the  com- 
plaint; such  loan  to  bear  Interest  at  the  rate 
of  9  per  cent,  per  annum.  Such  application 
contained  a  stipulation  that  the  sum  of  $230 
should  be  paid  for  the  necessary  papers  to 
complete  title  to  the  lands  described  in  the 
complaint,  and  tbe  sum  of  $175  to  be  paid  to 
the  said  Halverson.  That  by  such  applica- 
tion Halverson  agreed  that,  in  case  the  appli- 
cation should  be  accepted,  be  would  execute 
Ills  promissory  note  for  the  sum  of  $550, 
bearing  interest  at  the  rate  of  9  per  cent, 
per' annum,  and  also  execute  a  mortgage  se- 
curing tbe  same  upon  the  land  in  question. 
Such  application  also  contains  the  following 
stipulation:  "In  the  event  of  my  failure  to 
execute  the  same  I  hereby  appoint  E.  Ash- 
ley Mears  my  attorney  In  fact,  irrevocably, 
to  make,  execute,  deliver  and  record  them, 
hereby  agreeing  to  ratify  and  confirm  all  my 
said  attorney  may  do  in  tbe  matter."  During 
tbe  month  of  March,  1889,  Thomas  Halverson 
died,  and  thereafter  the  defendant  Skotland 
was  appointed  administrator  of  bis  estate, 
and  duly  qualified  as  such.  Thereafter,  and 
on  May  22,  1889,  tbe  said  Mears,  assuming 
to  exercise  the  authority  given  by  Halverson 
in  such  application  for  loan,  executed  to  said 
corporation,  in  tbe  name  of  said  Halverson, 
a  promissory  note  for  the  sum  of  $632.50, 
bearing  Interest  at  the  rate  of  6  per  cent 
per  annum,  evidenced  by  certain  coupon 
notes,  and  also  executed  to  said  corporation. 
In  the  name  of  said  Halverson,  a  mortgage 
upon  the  land  described  In  the  complaint,  to 
secure  said  note;  said  mortgage  containing 
the  usual  covenants,  and  also  a  stipulation 
for  $200  attorney's  fee  In  case  of  foreclosure. 
That  after  the  death  of  said  Halverson  the 
Mortgage  Bank  &  Investment  Company  paid 
$230  for  the  purpose  of  completing  title  to 
tbe  premises,  and  paid  to  the  defendant  Skot- 
land, as  administrator,  the  sum  of  $175; 
these  sums  being  tbe  only  consideration  for 
the  said  note  and  mortgage.  That  the  note 
and  mortgage  were,  for  value,  transferred  to 
the  plaintiff,  William  H.  Brown,  prior  to  the 
commencement  of  the  action.  From  these 
facts  the  trial  court  found  as  conclusions  of 
law  (1)  that  the  assumed  agreement  evi- 
denced by  the  note  and  mortgage  was  usu- 
rious; (2)  that  E.  Ashley  Mears,  at  the  time 
of  the  execution  of  the  note  and  mortgage, 
was  not  the  attorney  in  fact  of  said  Halver- 
son. and  had  no  authority  to  execute  said 
note  and  mortgage,  and  that  the  estate  of 
said  Halverson  Is  In  no  way  bound  by  the 


stipulation  In  said  note  and  mortgage,  and 
that,  as  against  such  administrator,  the  note 
and  mortgage  are  void,  except  as  to  tbe  sum 
of  $176;  (3)  that  defendant  Is  entlUed  to  his 
costs  and  disbursements  of  this  action;  (4) 
that  he  Is  entitled  to  have  said  note  and 
mortgage  delivered  up  and  canceled  upon 
the  payment  of  the  sum  of  $175;  and  (5)  that 
the  defendant  A.  B.  Guptlll,  as  receiver  of 
said  Mortgage  Bank  &  Investment  Company, 
and  certain  other  defendants  mentioned, 
have  no  estate,  lien,  or  interest  In  the  prem- 
ises described  in  the  complaint  The  ap- 
pellant urges  that  tbe  trial  court  erred,  first. 
in  holding  said  note  usurious;  second,  hi 
holding  that  said  Mears  was  not  the  attorney 
in  fact  of  Thomas  Halverson,  deceased,  and 
had  no  authority  to  execute  the  note  and 
mortgage;  third,  in  holding  that  the  defend- 
ant was  entitled  to  costs;  fourth,  in  holding 
that  defendant  is  entitled  to  have  the  note 
and  mortgage  delivered  up  and  canceled: 
and,  fifth,  in  ordering  Judgment  against  plain- 
tUf  for  such  cancellation  and  for  costs. 

The  first  assignment  of  error  is  -wholly 
without  merit  Under  the  agreement  for  the 
loan,  Halverson  was  to  receive  only  the  sum 
of  $175,  and  the  sum  of  only  $230  was  to  be 
advanced  for  the  purpose  of  perfecting  title 
to  the  property.  Therefore  the  utmost  that 
can  be  claimed  is  that  Halverson  was  to  re- 
ceive, through  said  loan,  the  sum  of  $409 
only,  and  was  to  execute  his  note  for  $550, 
and  the  note  which  was  actually  executed  by 
Mears  was  for  $032.50,  which  latter  stun,  we 
presume,  was  arrived  at  by  computing  inter- 
est In  advance  on  the  sum  of  $550.  There 
was  therefore  a  bonus  of  at  least  $145  agreed 
upon.  It  Is  therefore  apparent  that  the  find- 
ing of  the  trial  court  that  tbe  transaction 
was  usurious  was  correct 

The  second  assignment  of  error  la  equally 
untenable.  Tl»e  power  of  attorney  Included 
In  tbe  application  for  loan,  which  authorized 
Mears  to  execute  the  note  and  mortgage,  was 
revoked  by  the  death  of  Halverson.  It  was 
not  a  power  coupled  with  an  Interest  TTiere- 
fore,  under  the  rule  universally  established, 
such  power  ceased  at  the  death  of  the  autbor 
thereof.  Prior  to  the  date  of  Halverson's 
death  nothing  had  been  done  under  the  appli- 
cation by  the  Investment  company.  The  ap- 
plication for  the  loan  is  not  set  out  at  length 
in  the  record,  but  from  what  appears  in  the 
findings,  it  did  not  constitute'  a  contract  at 
all,  but  was  a  mere  proposition  on  tbe  part 
of  Halverson  to  make  the  loan;  and,  until 
tbe  same  was  accepted  by  tbe  Mortgage 
Bank  &  Investment  Company,  Halverson 
was  at  liberty  to  revoke  the  same,  and,  so 
far  as  tbe  record  discloses,  no  such  accept- 
ance ever  took  place — at  least  not  until  after 
notice  of  the  death  of  Halverson,  which,  of 
course,  would  be  too  late.  If  Halverson  had 
a  right  to  revoke  the  same  during  his  life- 
time, and  before  acceptance  of  the  same  by 
the  Investment  company,  as  he  unquestion- 
ably had,  then  It  follows  that  his  death  would 
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ite  to  revoke  the  same.  But  assuming 
the  application  wds  accepted  by  the 
tment  company  prior  to  Halverson's 
I.  and  that  the  contract  was  not  usuri- 
Btlll  we  are  clearly  of  the  opinion  that 
ower  of  attorney  given  to  Mears  did  not 
ve  the  death  of  Halverson.  If  the  In- 
dent company  thereafter  advanced  the 
y,  it  did  so  at  Its  peril.  This  power  was 
ioupled  with  an  interest  in  the  subject 
e  agency,  and  hence  was  terminated  by 
leath  of  Halverson.  Rev.  Codes  1890,  i 
Neither  Mears,  the  alleged  agent,  nor 
Joi-tgage  Bank  &  Investment  Company, 
Uegcd  principal,  had  any  Interest  in  the 
to  be  mortgaged.  The  company  was  to- 
ted only  to  the  profits  to  be  derived 
the  loan,  which  could  be  realized  only 
gh  the  execution  of  the  power.  Mears 
]0  interest  whatever.  The  leading  case 
Is  country  defining  the  phrase  "coupled 
an  interest"  is  Hunt  v.  Rousmanier,  8 
It.  174,  5  L.  Bd.  689.  The  opinion  in 
«se  was  written  by  Chief  Justice  Mar- 
in 1823,  and  has  been  generally  follow- 
d  approved  by  the  courts  of  the  country 
since.  We  quote  from  the  opinion  as 
vs:  "We  think  It  well  settled  that  a 
:  of  attorney,  though  irrevocable  during 
fe  of  the  party,  becomes  extinct  by  his 
.  *  •  •  This  general  rule  that  a 
r  ceases  witli  the  life  of  the  person  giv- 
t  admits  of  one  exception.  If  a  power 
lupled  with  an  interest,  it  survives  the 
n  giving  it,  and  may  be  executed  after 
eath.  As  this  proposition  is  laid  down 
jsitlvely  in  the  books  to  be  controverted, 
icomes  necessary  to  inquire  what  is 
t  by  the  expression  'a  power  coupled 
an  Interest.'  Is  It  an  Interest  to  the 
ct  on  which  the  power  is  to  be  exercis- 
r  is  it  an  toterest  to  that  which  is  to  be 
iced  by  the  exercise  of  the  power?  We 
it  to  be  clear  that  the  Interest  which 
jrotect  the  power  after  the  death  of  a 
n  who  creates  It  must  be  an  Interest  in 
hing  itself.  In  other  words,  the  power 
be  ingrafted  on  the  estate  to  the  thing. 
tvords  themselves  would  seem  to  import 
neaning.  'A  power  coupled  with  an  In- 
f  is  a  power  which  accompanies  or  Is 
scted  with  an  interest.  The  power  and 
ntereat  are  united  to  the  same  person. 
f  we  are  to  understand  by  the  word  'In- 
t'  an  interest  In  that  which  is  to  be  pro- 
I  by  the  exercise  of  the  power,  then  they 
ever  united.  The  power,  to  produce  the 
put.  must  be  exercised,  and  by  its  exer- 
s  extinguished.  The  power  ceases  when 
nterest  commences,  and  therefore  can- 
Ln  accurate  law  language,  be  said  to  be 
led'  with  It."  The  existence  or  nonex- 
;e  of  an  toterest  to  the  thing  itself  on 
b  the  power  Is  to  operate  is  the  unl- 
lly  accepted  test  There  are  a  multi- 
at  authorities  holdtog  this  doctrine,  'but 
eem  it  useless  to  cite  them.  We  refer 
iy  to  1  Am.  &  Eng.  Enc.  of  Law,  p.  1217, 
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where  a  great  many  of  the  cases  are  col- 
lected. Counsel  for  appellant  have  cited  nu- 
merous cases  to  their  brief,  all  of  which  we 
have  examtoed,  and  find  none  to  potot  It 
would  serve  no  useful  purpose  to  analyze 
them,  but  we  cite  them  below,  and  an  ex- 
amination thereof  will  disclose  that  they  are 
not  in  point.  The  following  are  the  authori- 
ties cited  by  appellant:  Grandln  v.  Em- 
mons (N.  D.)  86  N.  W.  723,  54  L.  R.  A.  610, 
88  Am.  St  Rep.  684;  Reilly  v.  Phillips  (S. 
D.)  57  N.  W.  780;  Knapp  v.  Alvord,  40  Am. 
Dec.  241;  Stewart  v.  Hilton,  7  Fed.  562;  Nor- 
ton V.  Whitehead  (Cal.)  24  Pac.  154;  Hen- 
nessee  v.  Johnson  (Tex.  Civ.  App.)  36  S.  W. 
774;  Am.  Loan  &  Trust  Co.  v.  Billings 
(Minn.)  69  N.  W.  998;  Barr  v.  Schroeder,  32 
Cal.  609;  Blackstone  v.  Buttermore,  53  Pa. 
266.  This  disposes  of  appellant's  second  as- 
signment of  error. 

It  is  next  urged  that  the  court  below  erred 
In  allowing  costs  to  respondent.  Costs  were 
wholly  discretionary  (section  5580,  Rev. 
Codes  1899),  and  we  cannot  hold  that  there 
was  an  abuse  of  discretion.  On  the  con- 
trary, we  are  of  the  opinion  that  the  trial 
court  very  properly  allowed  such  costs.  The 
plaintiff  wholly,  failed  to  show  himself  en- 
titled to  the  relief  prayed  for,  while,  on  the 
other  hand,  defendant  recovered  affirmative 
relief. 

This  brings  us  to  the  last  two  assignments 
of  error,  which  are.  that  the  court  erred  in 
holding  that  the  defendant  is  entitled  to  have 
the  note  and  mortgage  delivered  up  and  can- 
celed of  record,  and  In  ordering  judgment  ac- 
cordingly. These  assignments  of  error  are 
predicated,  no  donbt,  upon  the  theory  that, 
although  the  note  and  mortgage  are  void, 
still  plaintiff  is  entitled  to  recover  the  mon- 
eys actually  paid  out  by  the  investment  com- 
pany, and  to  enforce  the  note  and  mortgage 
to  this  extent.  We  are  unable  to  give  our 
assent  to  this  theory.  As  to  the  sum  of  $175, 
which  was  paid  to  defendant  Skotland,  no 
question  is  raised,  as  defendant.  In  his  an- 
swer, prays  that  plaintiff  be  allowed  to  re- 
cover said  sum,  and  the  trial  court  ordered 
such  payment  as  a  condition  to  the  cancella- 
tion of  the  note  and  mortgage.  As  to  the 
$230,  which  was  paid  for  the  purpose  of  mak- 
ing final  proof  and  perfecting  title,  no  recov- 
ery can  be  had  in  this  action.  This  payment 
was  made  after  the  death  of  Halverson,  and, 
as  we  have  already  said,  the  power  of  at- 
torney was  terminated,  and  the  contract  for 
.loan,  if  any  valid  contract  or  any  contract 
ever  existed,  was  wholly  extinguished,  at  the 
death  of  Halverson.  Nor  was  this  money 
paid  to  or  for  the  benefit  of  defendant  Skot- 
land, as  such  administrator,  and,  as  we  view 
it,  the  same  was  a  mere  voluntary  payment, 
and  resulted  to  the  benefit  only  of  the  heirs 
at  law  of  the  deceased.  Under  these  facts, 
we  are  of  the  opinion  that  the  trial  court 
very  properly  held  adversely  to  appellant, 
and  that  these  assignments  of  error  are  also 
without  merit 
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The  Judgment  of  the  district  court  Is  In  all 
things  atftrmed.    All  concur. 

MORGAN,  J.,  having  tried  the  case  In  the 
court  below,  took  no  part  in  the  decision; 
Hon.  0.  J.  FISK,  Judge  of  the  First  Judicial 
District,  Bitting  in  his  place  bj  request 


JOHNSON  T.  GREAT  NORTHERN  RY.  CO. 

(Supreme  Court  of  North  Dakota.     Not.  8, 

1908.) 

RAILROADS— FIRBS  SET  BT  LOCOMOTIVES— AC- 
TION—COMPLAINT— INDBFINITBNBSS— 
BILL  OF  PARTICULARS. 

1.  In  a  case  where  the  complaint  states  that  a 
fire  was  negligently  started  by  one  of  defend- 
ant's engines  on  September  18,  1902,  and  plain- 
tiffs property  thereby  destroyed,  a  motion  to 
make  the  complaint  definite  and  certain,  by 
stating  the  time  of  day  when  the  engine  passed 
the  point  where  the  fire  originated,  is  not  the 
proper  remedy. 

2.  The  complaint  is  not  Indefinite  or  uncertain 
so  far  as  the  nature  of  the  cause  of  action  is 
concerned,  within  the  meaning  of  section  6284, 
Rev.  Codes  1899. 

3.  It  is  only  when  the  complaint  or  answer 
or  reply  is  indefinite  or  uncertain  so  far  as  the 
nature  of  the  charge  or  defense  is  concerned 
that  the  remedy  afforded  by  section  5284  ap- 
plies. 

4.  In  cases  where  the  pleadings  are  definite 
and  certain  as  to  the  nature  of  the  charge  or 
defense,  but  further  particulars  are  required 
for  furtiier  pleading,  or  for  due  preparation  for 
trial,  the  remedy  is  by  asking  a  bill  of  particu- 
lars to  be  furnished. 

6.  The  remedies  afforded  by  sections  5282 
and  6284,  Rer.  Codes  1899,  are  distinct,  and  to 
be  applied  exclusively  nnder  circumstances 
therein  pointed  out. 

6.  If  the  remedy  under  either  section  is  pray- 
ed for  when  the  other  should  hare  been  prayed 
for,  the  application  must  fail,  and  the  remedy 
provided  for  by  tlie  other  should  not  be  grant- 
ed nnder  such  application. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Williams 
County;   John  F.  Cowan,  Judge. 

Action  by  John  Johnson  against  the  Great 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

O.  J.  Murphy,  for  appellant  N.  A.  Stew- 
art for  respondent 

MORGAN,  J.  In  this  case  j>Iaintiff  seeks 
to  recover  damages  for  the  destruction  by 
Are  of  his  property,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
In  running  an  engine  not  in  proper  repair, 
and  In  negligently  operating  snch  engine; 
that  by  reason  of  such  negligence,  sparks  of 
fire  escaped  from  such  engine,  and  set  fire  to 
the  dry  grass  and  other  combustible  material 
negligently  permitted  to  accumulate  and  re- 
main on  the  right  of  way,  and  was  negli- 
gently permitted  by  the  defendant  to  escape 
from  said  right  of  way  to  plaintiff's  prop- 
erty. The  complaint  alleges  that  such  en- 
gine started  the  fire  which  burned  plaintiff's 
property  while  going  east  on  September  18, 
1902.     No  objection  la  raised  to  the  com- 


plaint, except  thst  the  time  of  day  when 
such  fire  was  set  should  be  made  certain  an<l 
specific,  and  the  hour  when  the  engine  pass**! 
the  point  where  the  fire  originated  stated. 
Before  the  time  for  answering  expired,  de- 
fendant procured  an  order  to  show  causp 
why  the  complaint  should  not  be  made  spe- 
cific and  certain  in  respect  to  time.  Sucj 
order  to  show  cause  was  based  on  the  affida- 
vit of  defendant's  attorney,  stating  that  snch 
specific  Information  as  to  time  was  neces- 
sary before  defendant's  answer  to  tbe  com- 
plaint could  be  properly  prepared;  that  fonr 
trains  passed  the  point  in  question  on  Sep- 
tember 18th  going  east;  and  that  tbe  com- 
plaint should  be  made  more  specific,  so  that 
the  defendant  could  properly  prepare  its  an- 
swer and  prepare  for  trial,  by  procuring  th»- 
attendance  at  the  trial  of  the  employes  that 
were  In  charge  of  and  operating  said  train 
and  engine.  The  district  court  denied  tbf 
application,  and  the  defendant  has  appealed 
from  tbe  order  denying  the  application. 

No  motion  to  dismiss  the  appeal  was  made 
by  plaintiff,  nor  Is  the  appealability  of  the  or- 
der argued  by  him.  The  defendant  claims 
that  the  order  Is  appealable,  and  cites  au- 
thority for  his  contention.  Whether  the  or- 
der is  appealable,  or  not  Is  a  doubtfal  ques- 
tion, under  the  decisions  of  the  dlflTerent 
courts  based  on  similar,  if  not  Identical,  stat- 
utes with  ours.  In  Minnesota  the  order  wa« 
first  held  appealable  in  Pugb  t.  Ry.  Co.,  13 
N.  W.  189.  That  decision  was  disapproved 
in  American  Book  Co.  t.  Kingdom  Pub.  Co.. 
71  Minn.  363,  73  N.  W.  1089,  and  was  ex- 
pressly overruled  in  State  v.  O'Brien  et  al., 
83  Minn.  6,  85  N.  W.  1135.  See,  also,  Spens- 
ley  V.  Janesvllle  Cotton  Mfg.  Co..  62  Wis. 
649,  22  N.  W.  574;  Young  v.  Lynch,  66  WI?. 
614,  29  N.  W.  224;  Adamson  v.  Raymer,  »i 
Wis.  243,  68  N.  W.  1000;  WItkowskI  v.  Para- 
more,  93  N.  Y.  467;  The  Hanover  Fire  Ins. 
Co.  V.  Tomllnson,  68  N.  Y.  651.  The  question 
Of  the  appealability  of  the  order  not  having 
been  raised  or  argued  by  respondent  and  in 
view  of  the  doubt  involved  as  to  tbe  con- 
struction to  be  given  to  subdivision  4  of 
section  6626.  Rev.  Codes  1899,-  and  In  view  of 
the  Importance  of  this  question  of  practice, 
and  inasmuch  as  the  order  appealed  from 
must  be  affirmed  in  any  event  we  have 
deemed  it  best  to  dispose  of  the  question  pre- 
sented, on  the  merits,  without  committing 
ourselves  to  the  view  that  such  an  order  Is 
appealable,  should  the  question  be  directly 
raised  In  another  case  in  the  future. 

It  remains  to  be  determined  whether  tbe 
trial  court  erred  In  refusing  to  make  tbe  com- 
plaint definite  and  certain  as  to  the  time  of 
day  when  the  engine  that  caused  the  fire, 
as  alleged,  passed  the  point  where  the  fire  Is 
claimed  to  have  originated.  It  Is  claimed  by 
appellant  that  specifying  the  day  generally. 
Instead  of  specifically  pointing  out  the  precise 
time  of  day,  renders  the  complaint  indefinite 
and  uncertain.  Section  6284,  Rev.  Codes 
1899,  nnder  which  the  motion  Is  made,  pro- 
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rides,  "And  when  tbe  allegations  of  a  plead- 
ing are  so  indefinite  or  uncertain  Uiat  tbe  pre- 
cise nature  of  tlie  charge  or  defense  is  not 
apparent,  the  court  may  require  tbe  pleading 
to  be  made  definite  and  certain  by  amend- 
ment" In  this  case  the  cause  of  action 
pleaded  Is  the  negligence  of  the  defendant. 
No  objection  la  raised  against  the  complaint 
BO  far  as  the  allegations  of  negligence  are 
concerned.  There  is  no  indefiniteness  in  the 
statement  of  the  cause  of  action,  so  far  as 
Us  nature  is  concerned.  The  nature  of  the 
charge  against  the  defendant  Is  negligence 
resulting  in  the  destruction  of  plaintiff's 
property.  The  precise  time  of  day  when  tbe 
train  passed  that  started  tbe  fire  pertains  to 
the  circumstances  or  details  or  evidentiary 
matters  that  together  comprise  or  make  up 
the  cause  of  action.  The  time  called  for  is 
one  of  the  many  particular  facts  that  to- 
gether constitute  the  cause  of  action  spe- 
cifically pleaded,  so  far  as  its  nature  is  con- 
cerned. Under  said  section  of  tbe  statute, 
the  nature  of  tbe  cause  of  action  Is  not  ap- 
parent when  materia]  facts  are  stated  in  tbe 
alternative,  so  that  it  is  not  apparent  on 
Tfbicb  averment  tbe  pleader  relies,  or  when 
tbe  allegations  are  so  confused  that  it  is  not 
iipparent  what  facts  are  intended  to  be  char- 
ged, or  when  distinct  causes  of  action  are  not 
separately  stated,  and  in  other  cases  where 
the  cause  of  action  stated  is  not  ai^arent, 
uwlng  to  some  indefiniteness  that  cannot  be 
taken  advantage  of  by  demurrer.  6  Etec.  PI. 
&  Pr.  274,  and  dted  cases.  In  denying  a 
motion  to  make  a  complaint  definite  and  cer- 
tain, tbe  Supreme  Court  of  Minnesota,  in  Lee 
V.  Minneapolis,  etc.,  Ry.  Co.,  34  Minn.  225, 
25  N.  W.  399,  said:  "The  uncertainty  is  not 
as  to  what  tbe  complainant  alleges,  but  as  to 
the  particular  evidence  which  the  plaintiff 
will  produce  to  support  it  But  we  appre- 
hend that  the  indefiniteness  or  uncertainty 
to  be  relieved  against  on  motion  Is  only  sucb 
as  appears  on  the  face  of  tbe  pleading  It- 
self, and  not  an  uncertainty,  arising  from 
some  extrinsic  facts,  as  to  what  evidence  will 
be  produced  to  support  It"  See,  also,  Todd 
T,  Minneapolir,  etc.,  Ry.  Co.,  37  Minn.  358, 
r.  N.  W.  5.  In  Tilton  v.  Beecher,  69  N.  T. 
176.  17  Am.  Rep.  337,  tbe  court  said,  in  con- 
sidering the  scope  of  a  section  of  the  New 
York  CojSe  identical  in  wording  with  our 
section  5284,  supra:  "It  will  be  observefl 
that  it  Is  only  where  tbe  precise  nature  of 
tbe  charge  Is  not  apparent  that  an  applica- 
tion can  be  made  under  this  section.  It  en- 
ables a  party  to  obtain  a  definite  statement 
In  tbe  pleading  of  tbe  nature  of  tbe  charge 
Intended  to  be  made  against  him,  but  not 
of  the  particulars  or  circumstances  of  time 
and  place.  For  this  purpose  a  different  pro- 
ceeding is  pointed  out.  viz.,  an  application 
nnder  section  158,  which  provides,  among 
other  things,  tbe  court  may  In  all  cases  or- 
der a  bill  of  particulars  of  tbe  claim  of  either 
party  to  be  furnished.'  It  Is  evident  that 
In  tbe  present  case  there  was  no  occasion 


for  as  application  under  section  180  to  make 
tbe  complaint  more  definite  and  certain. 
There  is  no  uncertainty  or  indefiniteness  in 
respect  to  tbe  nature  of  tbe  charge  made 
against  tbe  defendant  Tbe  difficulty  un- 
der which  he  claims  to  be  laboring  is  that 
tbe  complaint  does  not  point  out  the  times 
or  occasions  when  the  alleged  offenses  are 
claimed  to  have  been  committed."  In  tbe 
saitae  case  the  court  said:  "But  it  is  an  er- 
ror to  suppose  that  bills  of  particulars  are 
confined  to  actions  involving  an  account  or 
to  actions  for  tbe  recovery  of  money  demands 
arising  upon  contract  A,  bill  of  particulars 
is  appropriate  in  all  descriptions  of  actions 
where  the  circumstances  are  sucb  that  jus- 
tice demands  that  a  party  should  be  apprised 
of  tbe  matters  for  which  he  is  to  be  put  to 
trial  with  greater  particularity  than  is  re- 
quired by  the  rules  of  pleading."  In  Dwigbt 
y.  Ins.  Co.,  84  N.  Y.  493,  tbe  court  said: 
"B'lrst  unless  changed  by  statute  law,  tbe 
power  of  tbe  Supreme  Court  to  order  bills  of 
particulars  is  not  confined  to  actions  upon 
demands  for  money,  made  up  of  various 
items.  It  extends  to  all  descriptions  of  ac- 
tions when  justice  demands  that  a  party 
should  be  apprised  of  the  matter  for  which 
he  is  to  be  put  for  trial  with  more  partic- 
ularity than  is  required  by  tbe  rules  of 
pleading."  Section  158  of  tbe  New  York 
Code,  above  partly  quoted.  Is  practically  sim- 
ilar to  section  5282  of  our  Code,  and  is  iden- 
tical, so  far  as  quoted  above.  Tbe  reading 
of  sections  5282  and  5284  of  our  Code  shows 
that  these  sections  provide  separate  and  dis- 
tinct remedies  available  by  motion  when  a 
pleading  Is  not  sufBciently  definite  to  permit 
tbe  adverse  party  to  answer,  reply,  or  pre- 
pare for  trial  without  a  statement  of  addi- 
tional facts,  or  an  amendment  to  the  plead- 
ing, so  far  as  its  allegations  are  concerned. 
If  the  nature  of  tbe  cause  of  action  is  uncep 
tain,  it  must  be  made  certain  by  an  amend- 
ment of  tbe  pleading.  If  facts  or  circum- 
stances of  time  or  place  are  stated  general- 
ly or  indefinitely,  the  claim  of  either  party 
may  be  particularized  by  furnishing  a  bill  of 
particulars  of  tbe  facts.  But  tbe  pleading 
stands  unchanged.  Each  remedy  Is  distinct 
and  applies  in  its  own  sphere  as  laid  down  by 
these  sections.  Tbe  remedies  are  not  inter- 
changeable. If  one  is  prayed  for,  the  other 
cannot  be  properly  granted.  In  Rouget  v. 
Haight  57  Hun,  119,  10  N.  Y.  Supp.  751,  tbe 
court  said:  "The  purchases  and  sales  al- 
leged to  have  been  made  imder  the  agree- 
ment are  not  stated  in  detail,  but  neverthe- 
less tbe  cause  of  action  is  stated  with  suffi- 
cient definiteness  to  make  apparent  what  tbe 
defendant  claims.  It  Is  stated  generally,  it  Is 
true,  and  In  such  a  mode  as  to  show  that 
there  are  Items  constituting  it.  That  how- 
ever, does  not  give  the  right  to  tbe  remedy 
which  may  sometimes  be  Invoked  of  making 
the  averment  more  definite  and  certain.  It 
can  only  be  sought  when  the  allegations  are 
80  Indefinite  that  tbe  precise  nature  of  the 
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charge  or  defense  Is  not  apparent  Here 
there  is  oo  doubt  of  the  nature  of  the  de- 
fense. The  plaintiff  is  not,  however,  rem- 
ediless, inasmuch  as  he  may  ask  for  the  par- 
ticulars and  obtain  them."  See,  also.  Jack- 
man  v.  Lord  (Sup.)  9  N.  Y.  Supp.  200;  Low- 
enthal  v.  Phila.  Rubber  Co.  (Sup.)  18  N.  Y. 
Supp.  623;  Tllton  t.  Beecher,  supra;  Barney 
V.  Hartford,  78  Wis.  95,  40  N.  W.  581. 

It  therefore  follows  that  defendant's  rem- 
edy was  not  by  motion  to  mnke  the  com- 
plaint definite  and  certain.  The  order  is  af- 
firmed.   All  concur. 


STATE  ex   rel.  STYLES  r.  BABVERSTAD. 

(Supreme  Court  of  North  Dakota.     Dec  3, 

1903.) 

HABEAS  CORPUS— MATTERS  RE\^EWED— EVI- 
DENCE—FINDING  OF  MAGISTRATE. 

1.  On  habeas  corpus  the  iDqniry  is  confined 
to  matters  which  are  jurisdictional.  Mere  ir- 
regularities or  errors  which  do  not  render  the 
proceeding  a  nullity  cannot  be  considered. 

2.  Where  one  is  committed  upon  n  criminal 
charge  without  reasonable  or  probable  canse, 
he  may  secure  his  release  on  habeas  corpus,  but 
the  court  issuing  the  writ  will  look  into  the  evi- 
dence taken  upon  the  preliminary  examination 
only  far  enough  to  see  that  there  was  com- 
petent evidence  before  the  magistrate  tending 
to  show  the  two  ultimate  facts:  First,  that 
an  offense  was  committed;  and,  second,  that 
there  was  cause  to  believe  that  the  accused 
committed  it. 

3.  The  statute  requires  a  committing  magis- 
trate to  act  upon  evidence  in  making  nis  find- 
ings against  one  under  examination  upon  a 
charge  of  having  committed  a  crime.  That 
there  was  evidence  upon  which  his  judgment 
could  rest  is  a  jurisdictional  prerequisite  to  a 
valid  commitment.  On  habeas  corpus  the  re- 
viewing court  will  inquire  into  the  evidence  so 
far  as  to  see  that  this  jurisdictional  require- 
ment was  observed,  and  no  farther. 

4.  On  habeas  corpus  to  test  the  legality  of  the 
imprisonment  of  one  held  to  answer  on  a  crim- 
inal charge  the  court  will  not  weiuh  conflicting" 
testimony,  or  measure  the  credibility  of  wit- 
nesses; neither  will  it  reverse  the  finding  of 
the  magistrate  when  there  was  evidence  to  sus- 
tain his  finding.  The  finding  of  the  manistrnte, 
when  acting  within  his  jurisdiction,  is  conclu- 
sive against  collateral  attack  by  habeas  cor- 
pus. 

5.  In  order  to  render  a  judgment  immune 
from  attack  on  habeas  corpus,  the  court  must 
have  had  not  only  jurisdiction  of  the  subject 
matter  and  of  the  person  of  the  defendant,  but 
also  to  render  the  particular  judgment  in  ques- 
tion. All  these  elements  existed  in  this  case, 
and  the  commitment,  therefore.  Is  impregnable 
to  the  attack  made  upon  it. 

(Syllabus  by  the  Court.) 

Wesley  Styles,  after  a  preliminary  examin- 
ation before  a  committing  magistrate,  was 
held  to  answer  upon  a  charge  of  manslaugh- 
ter in  the  first  degree,  committed  upon  the 
person  of  one  Peter  J.  Selsetb.  He  was 
committed  In  default  of  ball,  and  petitions 
for  a  writ  of  habeas  corpus,  alleging  that 
there  was  not  sufficient  or  probable  cause  to 
lustlfy  his  commitment  and  detention.  Writ 
denied. 

t6.  See  Habeas  Corpui,  toI.  2S,  Cent  Dig    {  22. 


Asa  J.  Styles,  Tracy  R.  Bangs,  and  Guy 
O.  H.  Corliss,  for  petitioner.  C.  L.  Llnd- 
strom.  State's  Atty.  (John  A.  Sorlej,  «t  coun- 
sel), for  respondent. 

COCHRANE,  J.  Wesley  Styles  petltlODed 
this  court  for  a  writ  of  habeas  corpus.  A 
stipulation  was  entered  into  in  open  court 
by  the  counsel  for  respective  parties,  -where- 
by the  entire  matter  Is  to  be  disposed  of  up- 
on the  petition  for  the  writ.  The  physical 
presence  of  petitioner  before  the  court  was 
waived,  and  it  was  agreed  ttiat  If,  upon  a 
hearing,  the  court  should  determine  tbat  pe- 
titioner was  entitled  to  his  release,  the  writ 
should  forthwith  issue;  otherwise  its  denial 
should  be  taken  as  a  finale  to  this  proceed- 
ing. 

Petitioner  was  arrested  and  taken  before  a 
Justice  of  the  peace  of  Benson  county.  In  this 
state,  upon  a  complaint  accusing  him  of  the 
crime  of  murder.  After  a  preliminary  ex- 
amination before  such  magistrate,  in  -wbirh 
all  the  testimony  taken  was  reduced  to  writ- 
ing in  the  form  of  depositions,  pursuant  to 
section  7960,  Rev.  Codes  1895,  said  Justk-e 
found  that  the  offense  of  manslaughter  In  the 
first  degree  had  been  committed,  and  tbat 
there  was  sufficient  cause  to  believe  the  de- 
fendant, Wesley  Styles,  guilty  thereof,  and 
did  order  that  the  defendant  be  held  to  an- 
swer said  charge,  and  tbat  he  be  allowed  to 
give  ball  in  the  sum  of  $5,000  for  bis  appeal^ 
ance.  The  defendant  was  committed  to  the 
custody  of  the  sheriff  of  Benson  county  in 
default  of  ball,  and  he  prays  for  his  release 
upon  habeas  corpus. 

No  question  is  raised  as  to  the  regularity 
of  his  examination  or  commitment,  and  it  Is 
admitted  that  the  examining  magistrate  lit- 
erally and  fully  complied  with  the  statute  as 
to  the  conduct  of  such  examination  and  the 
making  and  certifying  of  the  proceedings 
thereon  and  the  return  thereof.  The  only 
particular  wherein  petitioner  claims  that  his 
restraint  is  illegal  Is  in  that  the  evidence 
not  only  failed  to  show  that  any  offense  had 
been  committed,  but,  as  he  claims,  fully  and 
clearly  establishes  tbat,  if  the  death  of  Pet- 
er J.  Selseth  was  in  any  way  caused  by  the 
act  or  agency  of  petitioner,  the  same  evi- 
dence discloses  the  act  to  have  been  com- 
mitted under  such  circumstances  as  cocsti- 
tute  excusable  homicide.  Counsel  stipulated 
that  the  depositions  taken,  upon  tlie  prelimin- 
ary examination,  referred  to  in  and  made  n 
part  of  the  petition,  contain  all  the  evidence 
of  which  the  prosecuting  counsel  had  any 
knowledge,  and  that  these  depositions  should 
be  referred  to  by  this  court  as  containing  all 
the  evidence  in  the  case.  An  application  was 
made  to  the  Judge  of  the  district  cotirt  of  the 
Second  Judicial  District  for  a  writ  of  habeas 
corpus,  and  the  writ  was  granted  upon  a 
petition  setting  forth  the  same  facts  as  ap- 
pear in  the  petition  made  to  this  court.  A 
return  was  made  to  such  writ  by  the  sberltt 
of   Benson   county,   showing   tbat    he  held 
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petitioner  by  Tlrtue  of  a  commitment,  a  copy 
of  which  was  attached;  that  upon  a  full 
hearing  before  said  district  Judge  the  writ 
was  discharged,  and  defendant  remanded  to 
the  custody  of  respondent. 

Counsel  for  respondent  urges  as  a  prelim- 
inary consideration  that  the  order  of  the  dis- 
trict court  discharging  and  remanding  the  pe- 
titioner renders  the  matters  Inquired  Into  res 
adjudlcata;  that  petitioner's  remedy  was  by 
appeal.  These  questions  were  severally  re- 
solved against  respondent's  present  conten- 
tion in  Carruth  v.  Taylor,  8  N.  D.  166,  77  N. 
W.  C17.  A  majority  of  the  court,  as  now 
constituted,  adhere  to  the  ruling  that  an 
order  discharging  the  writ  and  remanding 
the  petitioner,  when  made  by  a  district 
Judge,  is  not  an  appealable  order;  and  all 
members  of  the  court  are  agreed  that  the 
order  of  remand  was  not  res  adjudicata,  but 
tliat  relator  Is  entitled  to  have  his  petition 
for  a  second  writ  upon  the  same  facts  con- 
sidered by  this  court,  notwithstanding  such 
order  of  the  district  Judge.  The  statute 
provides  that  when  It  appears  on  the  return 
of  a  writ  of  habeas  corpus  that  the  party  Is 
In  custody  by  virtue  of  process  from  any 
court  of  this  .state  or  Judge  or  officer  there- 
of, such  person  may  be  discharged  when  be 
has  been  committed  on  a  criminal  charge 
without  reasonable  or  probable  cause.  Sub- 
division 7  of  section  8C62,  Rev.  Codes    1895. 

I'otitioner  claims  that  be  Is  so  committed 
without  reasonable  or  probable  cause,  and 
aslis  this  court  to  examine  the  proofs  against 
bim,  and  determine  whether  or  not  there  ia 
probable  cause  for  his  detention.  This  pre- 
sents for  determination  the  question  to  what 
extent  tbe  court,  on  habeas  corpus,  will  go 
behind  the  commitment  of  a  magistrate,  and 
examine  the  evidence  to  determine  whether 
there  was  probable  cause  for  holding  one  ac- 
cused to  answer  upon  a  charge  of  liavlng  com- 
mitted a  crime.  Tbe  examination  of  of- 
fenders is  intrusted  to  magistrates,  whose 
Juritulictlon  is  defined  and  limited  by  the 
statute.  Tbe  function  exercised  by  the  mag- 
istrate in  such  examination  Is  a  Judicial  one, 
and  the  finding  and'  determination  made  by 
bim,  If  the  statutory  bounds  and  requirements 
have  been  observed  and  followed,  Is  entitled 
to  the  same  respect  and  Is  of  the  same  bind- 
ing force  as  against  collateral  attaclc  by 
habeas  corpus  as  is  the  Judgment  of  a  court 
of  general  Jurisdiction.  People  v.  Protec- 
tory, 106  N.  r.  604,  612,  13  N.  B.  435.  In  the 
conduct  of  examinations  witnesses  must  be 
examined  in  tbe  presence  of  the  defendant. 
Section  7960,  Bev.  Codes  1895.  After  hear- 
ing the  evidence  on  behalf  of  the  respective 
parties,  if  it  appears  either  that  a  public 
offense  has  not  been  committed,  or  that 
there  is  no  sufflcicnt  cause  to  believe  the 
defendant  guilty  thereof,  he  must  be  dis- 
charged. If,  however,  it  appears  from  the 
examination  that  a  public  offense  has  been 
committed,  and  that  there  is  sufficient  cause 
to  believe  the  defendant  guilty  thereof,  the 


magistrate  must  Indorse  on  the  complaint  an 
order  signed  by  him  to  the  effect:  "It  appear- 
ing to  me  that  the  offense  in  tbe  within  com- 
plaint mentioned  [naming  it]  has  been  com- 
mitted, and  that  there  is  sufficient  cause  to 
believe  the  within-named  guilty  thereof,  I 
order  tliat  he  be  held  to  answer  the  same." 
Sections  7064,  7066,  Rev.  Codes  1895.  It  is 
apparent  from  this  statute  that  the  magis- 
trate must  act  upon  evidence,  and  that  it 
must  appear  from  the  evidence  talcen  before 
him  that  an  offense  lias  been  committed,  and. 
that  there  Is  sufficient  cause  to  believe  that 
the  accused  committed  It.  It  is  plain,  there- 
fore, that  the  order  binding  one  over  to  an- 
swer for  crime  without  the  taking  and  hear- 
ing of  evidence  by  the  magistrate,  unless 
an  examination  is  waived  by  the  accused, 
would  be  a  void  order,  made  contrary  to  the 
authority  of  the  statute,  and,  consequently, 
without  Jurisdiction.  It  is  equally  plain  that, 
when  the  evidence  tias  been  taken  and  heard, 
tfaQ  magistrate  is  the  Judicial  officer  who  must 
pass  upon  its  sufficiency,  and  decide  from  the 
evidence  taken  before  him  whether  an  offense 
has  been  committed,  and  determine  whether 
it  shows  sufficient  cause  to  believe  that  the 
defendant  committed  It  The  determination 
and  order  based  on  such  evidence  Is  a  Judicial 
determination  by  a  court  of  competent  Juris- 
diction in  this  behalf,  and  the  commitment  of 
one  accused,  based  upon  such  evidence  and 
finding,  is  lawful,  because  made  upon  reason- 
able and  probable  cause.  Of  course,  the  evi- 
dence taken  must  be  legal  and  competent  evi- 
dence to  prove  the  facts,  and  must  sustain 
the  findings  based  thereon;  otherwise  the 
findings  are  without  evidence  to  sustain  them. 
State  V.  Huegin,  110  Wis.  240,  85  N.  W.  1046, 
1058. 

Upon  iiabeas  corpus  the  court  ordinarily 
will  inquire  no  further  than  to  ascertain 
whether  the  court  or  officer  issuing  the  pro- 
cess on  which  tbe  prisoner  is  detained  had 
Jurisdiction  of  the  case,  and  acted  within 
that  Jurisdiction  In  issuing  the  process. 
Churcb  on  Habeas  Corpus,  S  233;  Cooley's 
Const.  Lim.  430;  note  to  Koepke  v.  HiU,  87 
Am.  St.  Rep.  172.  Mere  errors  or  irregulari- 
ties of  procedure,  not  affecting  the  question  of 
Jurisdiction,  are  never  reviewable  on  habeas 
corpus;  and,  where  the  process  is  regular 
and  valid  upon  its  face,  the  Inqidry  will  go 
only  to  the  question  of  Jurisdiction.  Church 
on  Habeas  Corpus,  §  236.  The  statutes  of 
this  state  do  not  change  or  enlarge  the  func- 
tion of  the  habeas  corpus  remedy.  Under  it 
the  investigation  must  be  confined  to  Juris- 
dictional matters.  Tbe  Jurisdictional  Inquiry, 
however,  will  extend  to  the  power  of  the 
court  or  magistrate  to  make  the  commit- 
ment. Jurisdiction  to  make  the  Judgment  or 
order  is  as  essential  as  is  Jurisdiction  of  the 
person  and  of  the  subject-matter.  Church  on 
Habeas  Corpus,  §  236;  Miskimins  v.  Shaver 
(Wyo.)  58  Pac.  411,  49  L.  R.  A.  8;J1:  Ex 
parte  Degener,  80  Tex.  App.  366,  17  S.  W. 
1111;    Ex  parte  Oox  (Idaho)  32  Pac.   197; 
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Bx  parte  Kelly,  65  Cal.  154,  8  Fac.  673; 
note  to  Koepke  y.  Hill,  87  Am.  St  Bep.  173; 
Ex  parte  Nielsen,  131  U.  S.  176,  9  Sup.  Ct 
672,  33  L.  Ed.  118;  In  re  Boyle  (Mont)  68 
Pac.  409;  In  re  Knowlton  (Cal.)  68  Pac.  480. 
In  State  v.  Losby  (Wis.)  90  N.  W.  188,  It  Is 
said:  "In  reTleTving  the  proceedings  of  offi- 
cers exercising  quasi  Judicial  powers  the 
function  of  tbe  writ  extends  to  keeping  tbem 
within  their  jurisdiction,  as  well  as  reviewing 
matters  of  original  Jurisdiction.  These  prin- 
ciples have  been  adhered  to  by  the  courts 
when  called  upon  to  test  the  legality  of  the 
commitment  of  one  held  to  answer  upon  a 
criminal  charge.!' 

It  follows  from  what  has  been  said  that 
the  investigation  of  the  evidence  can  only 
go  to  the  extent  of  determining  that  there  was 
some  competent  evidence  before  the  magis- 
trate tending  to  show  the  commission  of 
the  offense  named  in  the  commitment,  and 
upon  which  he  could  exercise  his  judgment; 
because,  if  there  was  competent  evidence 
of  the  commission  of  the  offense,  then  he 
had  jurisdiction  to  make  the  finding,  and, 
no  matter  how  erroneous  that  finding  may 
be,  it  being  within  his  power  to  make.  It 
cannot  be  inquired  into  or  revised  in  this 
proceeding.  The  following  quotations  dem- 
onstrate the  strict  adherence  of  the  courts 
to  this  rule  when  called  upon  to  determine 
by  an  examination  of  the  evidence  taken 
whether  one  committed  to  answer  by  an 
examining  magistrate  has  been  held  on  rea- 
sonable and  probable  cause:  In  State  ▼. 
Hayden,  85  Minn.  283,  28  N.  W.  659,  it  is 
said:  "The  court  or  Judge  is  not  in  such 
cases,  to  sit  as  a  court  of  review,  to  deter- 
mine the  sufilclency  of  the  evidence  as  re- 
spects the  guilt  or  Innocence  of  the  accused, 
but  to  inquire  whether  the  proceedings  are 
without  jurisdiction,  or  the  determination 
of  the  magistrate  unsupported  by  evidence. 
His  judgment  in  the  premises,  upon  the  evi- 
dence, must  stand.  If  there  is  evidence  rea- 
sonably tending  to  support  It"  In  Nevada, 
where  the  same  provisions  of  statute  are 
found,  it  is  held  that  the  case  provided  for 
in  tbe  statute,  where  a  party  has  been 
committed  on  a  criminal  charge  without 
reasonable  or  probable  cause,  has  reference 
to  the  proceedings  prescribed  by  the  Crim- 
inal Practice  Code,  and  applies  only  to  the 
cases  where  tbe  evidence  given  upon  the  ex- 
amination was  Insufficient  to  warrant  the 
committing  magistrate  In  holding  the  pris- 
oner to  answer.  U  does  not  authorize  a 
retrial  In  this  proceeding  of  the  matters  then 
In  Issue.  The  prisoner  is  not  entitled  to  be 
discharged  upon  habeas  corpus  unless  his  im- 
prisonment was  unlawful;  and  bis  imprison- 
ment Is  not  unlawful,  no  matter  how  Innocent 
be  may  now  be  able  to  prove  himself,  If  the 
evidence  taken  on  his  examination  was  suffi- 
cient to  warrant  the  belief  that  he  was  guilty. 
Ex  parte  Allen,  12  Nev.  87;  Church  on  Habeas 
Corpus,  i  179.  In  the  Matter  of  Henry  (Sup.) 
85  N.  T.  Supp.  210,  It  Is  said:    "The  question 


Is  one  of  jurisdiction  in  the  magistrate.  Tbe 
Jurisdiction  of  magistrates  is  limited.  They 
may  not  arbitrarily  commit  one  to  answer 
a  charge  of  crime.  If  an  accused  demand 
an  examination,  the  magistrate  may  not 
commit  him  to  answer  to  a  court  having 
cognizance  of  the  crime,  unless  it  appears 
that  a  crime  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  tbe  de- 
fendant guilty  thereof.  Cr.  Code,  f  20S. 
It  is  not  necessary  that  the  evidence  be  eoo- 
clusive  or  sufficient  to  secnre  a  conTlction 
upon  a  trial.  It  may  be  less  than  tbat 
In  fine,  if  there  be  any  evidence  that  the 
accused  committed  the  crime.  It  Is  sufSdent 
If  there  be  no  such  evidence,  then  the  mag- 
istrate is  without  jurisdiction  to  commit 
him.  The  present  inquiry  therefore  Is 
whether  there  was  any  evidence  before  tbe 
magistrate  that  the  accused  committed  the 
crime,  for  that  Is  the  test  of  his  jurisdic- 
tion." Church  on  Habeas  Corpus,  S  236. 
In  State  v.  Huegin,  110  Wis.  240,  85  N.  W. 
1046,  the  court  said:  "It  Is  the  duty  of  the 
court  on  habeas  corpus  to  examine  tbe  evi- 
dence, and  treat  the  decision  of  the  exam- 
ining magistrate  as  outside  of  his  jurisdic- 
tion If  no  competent  evidence  is  found  up- 
on which  such  magistrate  could  properly 
have  acted.  •  »  •  While  It  Is  true  that 
such  writ  never  takes  the  place  of  a  writ 
of  error,  and  is  confined  to  Jurisdictional  de- 
fects, when  It  is  resorted  to  merely  for  the 
purpose  of  liberating  a  person  detained  in 
custody  to  await  his  trial  on  a  charge  of 
being  guilty  of  a  criminal  oSenae,  the  ques- 
tions of  whether  there  was  any  evidence 
for  the  magistrate  to  act  upon  and  whether 
the  complaint  charges  any  offense  known  to 
the  law  are  jurisdictional  matters.  The  re- 
viewing court,  in  the  exercise  of  its  function. 
must  necessarily  pass  upon  and  affirm  the  de- 
cision of  the  committing  magistrate,  if  such 
matters  are  properly  presented  for  its  consid- 
eration, according  to  Its  determination  there- 
of; and  in  doing  so  it  does  not  go  beyond  the 
Jurisdictional  defects.  It  can  examine  the 
evidence  only  sufficiently  to  discover  whether 
there  was  any  substantial  ground  for  the 
exercise  of  Judgment  by  the  committing 
magistrate.  It  cannot  go  beyond  that,  and 
weigh  the  evidence.  It  can  say  whether 
the  evidence  rendered  the  charge  against 
the  prisoner  within  reasouable  probabilities. 
That  is  all.  When  it  has  discovered  that 
there  was  competent  evidence  for  the  ju- 
dicial mind  of  the  examining  magistrate  to 
act  upon  In  determining  the  existence  of  the 
essential  facts,  it  has  reached  the  limit  of 
its  jurisdiction  on  that  point  If  the  exam- 
ining magistrate  acts  without  evidence,  he 
exceeds  his  Jurisdiction;  but  any  act  upon 
evidence  worthy  of  consideration  in  any  as- 
spect,  is  as  well  within  his  jurisdiction  when 
he  decides  wrong  as  when  he  decides  right" 
See,  also.  Church  on  Habeas  Corpus,  SS  179, 
236;  Ex  parte  Wllloughby,  14  Nev.  451;  In  re 
Levy  (Idaho)  66  Pac.  806;   Bx  parte  Becker 
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lUal.)  25  Pac  9;  In  re  Palmer  (Oal.)  29  Pac. 
130:  Ex  parte  Stemes,  23  Pac.  40;  State  t. 
r^sby  (Wis.)  90  N.  W.  188;  E^x  parte  Bal- 
com.  12  Neb.  316,  11  N.  W.  312. 

It  appears  from  the  evidence  taken  be- 
fore the  committing  magistrate  in  this  case 
that  about  7  o'clock  on  the  evening  of  June 
30,  1903,  Wesley  Styles  went  to  the  post 
office  at  Maddock,  in  Benson  county,  to  get 
hlB  mail  Peter  J.  Selseth,  a  middle-aged 
man,  weighing  about  165  or  170  pounds,  was 
In  the  store  in  the  rear  of  which  was  the 
post  office.  Selseth  was  drunk.  He  ap- 
proached Styles,  and  asked  some  questions 
about  internal  revenue  taxes.  Styles  en- 
deavored to  get  away  from  him.  Selseth 
took  hold  of  the  lapel  of  Styles'  coat,  shook 
bis  fist  in  Styles'  face,  called  him  names, 
and  threatened  to  fix  him,  and  rubbed  his 
knuckles  in  Styles'  face.  Styles  escaped 
from  him,  went  into  the  post  office,  followed 
closely  by  Selseth,  and  asked  Mr.  Elling- 
son,  the  postmaster,  who  was  also  a  Justice 
of  the  peace,  for  a  warrant  of  arrest  for 
Selseth  on  charge  of  assault  and  battery. 
Selseth  renewed  bis  profane  threats,  and 
struck  Styles,  then  turned  upon  Ellingson, 
and  made  use  of  profane,  vile,  and  threat- 
ening language  toward  him.  Ellingson  or- 
dered Selseth  out  of  the  office,  and  upon  hia 
refusal  to  go  seized  him  by  the  back  of  the 
neck  and  arm,  and  put  him  onto  the  street 
by  force.  Selseth  held  on  to  Ellingson's 
C(ikt  sleeve,  and  dragged  or  pulled  Ellingson 
off  the  sidewalk,  and  about  20  feet  Into  the 
street,  tearing  ElUngson's  coat  He  refus- 
ed to  let  go  of  Ellingson  when  requested, 
whereupon  Styles  went  into  the  street,  ask- 
ed Selseth  to  release  his  hold  on  Ellingson, 
and  proceeded  to  loosen  Selseth' s  grip.  Sel- 
seth turned,  and  kicked  Styles  on  the  leg. 
Styles  Immediately  kicked  back,  striking  Sel- 
seth in  the  abdomen  below  the  navel.  Styles 
retreated  backward  to  the  sidewalk,  follow- 
ed by  Selseth.  Selseth  Immediately  com- 
plained of  great  pain  in  the  abdomen,  con- 
tinued to  suffer  for  five  days,  and  died  on 
July  5tb.  A  post-mortem  disclosed  that  Sel- 
seth had  been  suffering  from  chronic  taber- 
cnlosls  of  the  peritoneum,  and  there  was  evi- 
dence that  the  kick  In  the  abdomen  caused 
tubercular  peritonitis  to  become  acute. 

Homicide  is  manslaughter  in  the  first  de- 
gree when  perpetrated  without  a  design  to 
effect  death  and  in  a  heat  of  passion,  but 
in  a  cruel  and  unusual  manner,  or  by  means 
of  a  dangerous  weapon,  unless  it  is  commit- 
ted under  such  circumstances  as  constitute 
excusable  or  justifiable  homicide.  Section 
7084,  Rev.  Codes.  We  cannot  say  that  there 
was  no  evidence  here  upon  which  the  mag- 
istrate could  find  that  the  Immediate  cause 
of  Selseth's  death  was  the  kick  received 
from  Styles,  perpetrated  in  a  cruel  and  un- 
Dsoal  manner,  and  not  under  circumstances 
amounting  to  an  excusable  or  Justifiable 
bomlddc    This  being  true,  the  Justice  act- 


ed within  his  Jurisdiction,  and  his  finding  is 
beyond  review  in  this  form  of  procedure. 

The  writ  prayed  for  is  denied.    All  con- 
cur. 


PERSONS  V.  PERSONS. 

(Supreme  Court  of  North  Dakota.     Nov.  8, 
1903.) 

RVIDBNCH  AT  FORMER  TRIAL— DEATH  OF  WIT- 
NESa  —  RES  JUDICATA  —  NOTES  AND  MORT- 
GAGES—EVIDENCE  OF  OWNERSHIP— FRAUDU- 
LENT RELEASE. 

1.  The  evidence  of  a  witness  given  upon  a 
former  action  between  the  same  parties,  in- 
volving the  same  issues,  in  a  court  of  compe- 
tent jurisdiction,  la  admissible  on  a  subsequent 
trial  when  it  is  shown  that  the  witness  who 
gave  such  evidence  is  dead. 

2.  Where  It  is  proven  by  the  mouth  of  a 
party  on  cross-examination  that  the  litigated 
question  was  the  subject  of  another  litigation 
between  the  same  parties  on  the  same  Issues, 
in  a  court  of  competent  jurisdiction  of  another 
state,  where  the  matter  in  dispute  was  deter- 
mined, and  judgment  entered,  and  the  same 
complied  with,  such  question  will  not  again 
be  investigated  upon  a  subsequent  suit,  even 
tiiough  the  former  adjudication  is  not  pleaded 
In  bar  or  the  Judgment  In  the  former  case 
proven  upon  the  trial. 

3.  A  bill  of  sale  which  describes  certain 
notes  and  mortgages  b^  naming  the  pnrties 
thereto,  and  giving  their  place  of  residence 
and  the  county  in  which  the  mortgages  are  re- 
corded, and  which  is  in  the  possession  of  the 
grantee,  is  prima  facie  sufficient  to  identify  the 
notes  and  mortgages,  and  to  convey  the  title 
thereto,  and  is  admissible  as  evidence  of  the 
grantee's  ownership. 

4.  Under  the  facts  appearing  in  the  opinion, 
a  judgment  for  the  amount  of  the  mortgage 
debt  and  interest  was  properly  entered  against 
the  defendant,  who  had  fraudulently  made  use 
of  a  power  of  attorney  from  the  mortgagee  to 
release  the  mortgage  of  plaintiff  after  it  was 
assigned  to  him. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Oonrt,  Barnes  Coun- 
ty; Olaspell,  Judge.  , 

Action  by  Simon ,  B.  Persons  against 
Charles  6.  Smith,  Mary  L.  Smith,  and  Phin> 
eas  P.  Persons.  A  Judgment  was  entered  dis- 
missing the  case  as  to  the  defendants  Smith, 
and  for  a  money  recovery  against  the  de- 
fendant Phlneas  P.  Persons.  The  defendant 
Persons  appealed  from  the  Judgment  Af- 
firmed. 

Winterer  &  Winterer,  for  appellant  Lee 
Combs,  for  respondent. 

COCHRANE,  J.  PlalntifTs  action  Is  to 
foreclose  a  mortgage  upon  real  estate  In 
Barnes  county,  N.  D.,  and  for  general  relief. 
His  ownership  of  the  note  and  mortgage  is 
through  a  written  assignment  of  them  made 
by  Thomas  Persons,  the  payee  and  mort- 
gagee named  in  the  instruments.  The  mort- 
gagors, Charles  G.  Smith  and  Mary  L. 
■  Smith,  answered,  alleging  that  the  note  and 
mortage  had  been  fully  paid  and  satisfied 
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prior  to  the  commencement  of  tbe  action. 
Phlneat  P.  Persons,  also  a  defendant  an- 
swered separately,  alleging  that  tbe  note  and 
mortgage  In  suit  were  fully  paid  and  satis- 
fled,  and  that  tbe  assignment  of  tbe  note  and 
mortgage  was  made  by  tbe  payee  and  mort- 
gagee tbereln  to  plaintiff  In  trust  Paragrapb 
4  of  bis  answer  is  as  follows: 

"Tbat  on  tbe  said  23d  day  of  January, 
1807,  and  some  time  prior  tbereto,  tbe  said 
Thomas  Porsons,  being  tbe  father  of  plaintiff 
and  this  defendant  was  seriously  ill  in  the 
town  of  Alma,  in  tbe  state  of  Washington, 
with  the  expoctation  of  living  but  a  very 
short  time,  and,  desiring  that  the  expenses 
of  bis  said  siclcness  and  last  sickness,  and, 
in  case  of  bis  death,  tbe  expenses  of  his 
funeral,  and  the  costs  of  removing  his  re- 
mains to  the  state  of  Minnesota,  and  also 
the  necesRury  expenses  of  talcing  Maria  Per- 
sons, tbe  aged  wife  of  said  Thomas  Per- 
sons, and  the  mother  of  this  plaintiff  and 
this  defendant,  from  said  state  of  Washing- 
ton to  tbe  state  of  Minnesota,  and  also  the 
expenses  of  this  plaintiff  and  this  defendant 
In  traveling  to  and  from  said  state  of  Wash- 
ington to  said  state  of  Minnesota,  be  paid 
out  of  the  property  of  the  estate  of  said 
Thomas  Persons,  then  and  there,  on  said  23d 
day  of  Jawunry,  A.  D.  1897,  In  tbe  presence 
of  this  plaintiff  and  this  defendant  and 
agreeable  to  the  same,  set  aside,  composed, 
and  constituted  tbe  balance  of  said  mort- 
gage, and  the  net  proceeds  of  tbe  same,  as 
part  of  a  fund  or  means  to  pay  all  said  ex- 
penses and  costs,  and,  in  order  to  aid  in,  and 
more  effectually  carry  out,  tbe  Intention, 
purpose,  and  understanding  of  said  Thomas 
Persons  with  reference  to  tbe  said  fund, 
said  Thomas  Persons  assigned  bis  Interests 
in  the  balance  of  the  said  mortgage,  and 
tbe  net  proceeds  of  tbe  same,  without  any 
consideration  whatsoever,  to  this  plaintiff, 
upon  the  express  condition  and  understand- 
ing, however,  tbat  the  said  assignment 
should  not  be  delivered  or  take  effect  until 
after  tbe  death  of  the  said  Thomas  Per- 
sons, and,  upon  the  death  of  said  Thomas 
Persons,  tbe  said  Simon  B.  Persons,  tliis 
plaintiff,  should  have  charge  and  control  of 
tbe  balance  of  tbe  said  mortgage,  and  tbe 
net  proceeds  of  tbe  same,  as  a  part  of  tbe 
trust  fund  to  pay  the  expenses  and  matters 
herein  above  mentioned." 

By  counterclaim,  defendants  sought  to  re- 
cover from  tbe  plaintiff  certain  e.\))ondltures 
alleged  to  have  been  made  purstinnt  to  the 
instructions  of  plaintiff's  assignor.  Tbe 
counterclaim  was  denied  by  plaintiff.  Tbe 
case  was  tried  to  the  court  without  a  jury, 
pursuant  to  section  WVJO.  Rev.  Cotlos  1890. 
and  resulted  in  a  Judgment  dismissing  the 
case  as  against  tbe  defendants  Smith,  and  In 
a  money  Judgment  against  the  deftMulant 
Phlneas  P.  Persons  for  tbe  amount  of  (he 
mortgstge  Indebtedness,  with  Interest  and 
costs,  amounting  to  $1.1*^9.93.  The  appeal  la 
by  Pbiueas  P.  Persons,  and  be  demands  a 


review  of  tbe  entire  case  upon  an  of  tbe  tes- 
timony taken  below. 

Thomas  Persons,  tbe  fatber  of  tbe  parties 
to  this  appeal.  In  expectation  of  imm«-diate 
death,  made  the  assignment  in  question  to 
bis  son  Simon  Persons,  tbe  plaintiff,  on  the 
23d  day  of  January,  1897,  at  Alma,  In  the 
state  of  Washington.  It  was  in  the  form 
of  a  bill  of  sale,  and  described  tbe  property 
as  a  "real  estate  mortgage  given  by  H.  E. 
Keene  and  wife,  of  Barnes  connty,  Nortb  Da- 
kota; also  one  given  by  Charles  G.  Smith 
and  wife.  All  of  said  mortgages  are  record- 
ed In  the  county  of  Barnes,  Town  of  Talley 
City,  North  Dakota."  This  Instrument  was 
duly  signed  by  Thomas  Persons  and  by  Ma- 
ria Persons,  his  wife,  In  the  presence  of  soS> 
scribing  witnesses,  and  duly  acknowledged, 
and  subsequently,  on  March  1,  1897.  deliv- 
ered by  the  defendant  upon  tbe  express  in- 
structions of  Thomas  Persons.  This  assign- 
ment was  Buf&cient  both  in  law  and  in  fact 
to  transfer  tbe  ownership  of  the  mortgage  in 
suit,  and  the  note  secured  thereby,  as  ngainst 
the  objections  of  defendant.  Tbe  fact  of  tbe 
assignment  is  admitted  by  the  pleadings, 
and  its  legal  sufficiency  has  been  determined 
beyond  question,  so  far  as  these  partieti  are 
concerned.  Persons  v.  Persons,  105  Fed.  39, 
44  C.  C.  A.  348.  The  real  point  In  Issne  is 
whether  or  not  this  assignment  was  burden- 
ed wltb  a  trust.  If  not  burdened  with  the 
trust  claimed  by  the  defendant  the  plaintiff 
is  entitled  to  a  Judgment  free  from  alt  alleged 
counterclaims,  for  the  reason  tbat  tbe  sums 
attempted  to  be  cotmterclaimed  by  defendant 
are  for  services  and  advancements  alleged  to 
have  been  made  by  defendant  for  and  at  tbe 
request  of  Thomas  Persons,  to  be  reimbursed 
out  of  tbe  fund  realized  from  tbe  Keene 
and  Smith  mortgages.  Tbe  items  counter- 
claimed  were  litigated  In  an  action  between 
these  parties  in  the  United  States  Circuit 
Court  for  Minnesota,  in  which  action  Simon 
Persons  sued  to  recover  from  his  brother 
Phlneas  the  amount  of  the  Keene  mortgage, 
transferred  by  tbe  same  instrument  of  as- 
signment as  tbe  mortgage  here  In  questioa 
In  that  case  Phlneas  pleaded  the  same  de- 
fenses, and  the  same  items  of  alleged  ex- 
penditure as  counterclaims,  tbat  be  sets  forth 
in  this  action.  The  Issues  were  there  deter- 
mined against  him,  and  Judgment  aw^arded 
against  him  in  favor  of  tbe  plaintiff  for  the 
value  of  the-Keene  note.  This  Judgment  was 
affirmed  on  appeal,  and  the  Judgment  was 
paid  by  defendant  These  matters  of  coun- 
terclaim cannot  again  be  litigated.  The 
plaintiff  never  became  responsible  for  them, 
and  in  no  view  could  they  be  recovered 
against  the  plaintiff.  Tbe  bnrden  of  proof 
was  on  the  defendant  to  show  both  the  de- 
fense of  payment  and  tbe  alleged  tmst 

For  an  understanding  of  tbe  case,  a  review 
of  the  circumstances  leading  up  to  and  ae- 
companyiug  the  assignment  la  necessary. 
Thomas  Persons  resided  at  Valley  City,  N. 
D..  for  six  years  prior  to  October  18,  1892. 
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He  vrna  a  man  of  considerable  means,  and 
loaned  hla  money  upon  real  estate  security. 
His  son  Fblneaa^  tbe  appellant,  also  resided 
at  Valley  City,  and  assisted  his  father  in  the 
making  of  loans  and  the  collection  of  inter- 
est; and,  during  the  six  years  of  bis  father's 
residence  there,  Phineas  bandied  for  blm  a 
business    aggregating    from    forty    to    fifty 
thousand  dollars.     The  loan  to  Charles  G. 
Smith  In  November,  1892,  was  made,  and  the 
note  and  mortgage  in  suit  taken,  by  Phineas 
Persons,  for.  In  the  name  of  and  on  behalf  of, 
his  father,  Thomas  Persons.    From  October, 
1892.  until  March  1,  1897,  Thomas  Persons 
resided  at  Alma,  In  the  state  of  Washington, 
and  during  this  time  Phineas  continued  to 
transact  business  for  bis  father  In  the  mak- 
ing of  collections  and  remittances  upon  un- 
closed business  In  North  Dakota.    He  did  this 
under  a  general  power  of  attorney  executed 
and  delivered  to  him  by  Thomas  Persons  and 
wife  on  the  28th  day  of  October,  1892.    At 
the  time  of  the  making  of  the  assignment 
herein    mentioned,  tbe  note  and   mortgage, 
the  subject  thereof,  were,  and  at  all  times 
had  been,  in  the  physical  custody  and  pos- 
Bession  of  Phineas  Persons.    On  January  23, 
1807,  Thomas  Persons,  then  83  years  of  age, 
was  sick,  and  believed  himself  about  to  die. 
His  sons  Simon  and  Phineas  were  summoned 
to  his   bedside.     Phineas  arrived  first,   and 
was  consulted  by  his  father  as  to  tbe  dispo- 
sition of  his  estate.     He  was  advised  by 
Phineas  to  transfer  his  property  directly  to 
tbe  beneficiaries,  and  thus  save  the  cost  of 
probating  the  same   In   the   four   states    in 
which  it  was  situated.    Phineas,  in  these  pre- 
liminary   talks,    doubtless    mentioned    the 
Eeene  and  Smith  notes,  and  suggested  that 
be  be  permitted  to  use  them.    It  is  upon  this 
conversation,  on  the  morning  of  January  23d, 
that  he  bases  his  claim  that  these  notes  were 
made  a  special  trust  for  his  benefit.    In  an- 
swer to   questions  by  his   counsel,   Phineas 
testified:    "Q.  What  was  said,   if  anything, 
by  your  father,   relative  to  the  Keene  and 
Smith  notes,  and  when?    A.  He  said  during 
the   conversation    that    occurred    before    he 
went  for  Mr.  Wakefield—    He  said  he  didn't 
want  to  make  the  papers  to  myself;  he  want- 
ed to  p&y  me  out  of  the  property  that  was 
left,  as  I  have  always  said  there  Is  no  trouble 
about  that     I  said,  'I  will  cash  the  Keene 
and  Smith  notes  as  fast  as  I  need  the  money.' 
He  said  he  set  them  aside  to  pay  all  my 
debts.     He  owed  some  little  bills,  and  he 
set  them  aside  to  imy  all  these  bills,  and  give 
what  money  tbere  Is  to  mother.     Q.  Did  he 
say  anything  at  that  time  as  to  what  kind  of 
expenses  were  to  be  paid?    A.  Explained  all 
his  Indebtedness  that   he   had   incurred— as 
doctor  bills,  nurses,  drug-store  bills,  and  all 
his  expenses;  all  his  debts.    Q.  What  did  he 
say  at  the  time  relative  to  paying  two  hun- 
dred dollars  to  each  of  the  boys?    A.  He  said 
to  give  EMgar  f200— he  had  already  given 
Shimon  1200,  that  I  had  sent  him  In  the  fall— 
and  to  take  $200  myself,  to  pay  us  for  leav- 


ing our  business  at  this  time,  and  the  trouble 
he  had  put  us  to.  Q.  He  made  a  present  of 
$200  to  each  of  you  boys?  A.  Yes,  sir.  Q. 
You  were  to  pay  that  out  of  what?  A.  The 
Keene  and  Smith  notes,  and  pay  'all  of  bis 
indebtedness.  Q.  This  conversation  occurred 
In  tbe  presence  of  whom?  A.  In  tbe  pres- 
ence of  Simon,  and  In  tbe  presence  of  my 
mother,  and  a  portion  of  it  In  the  pnesence 
of  my  brother  Kdgar.  He  was  not  there  all 
of  the  time.  He  went  out  to  milk  the  cows, 
or  something.  Q.  This  item  of  tbe  Keene 
and  Smith  note  and  mortgage  he  wanted  to 
be  used  up  for  expenses,  and  to  make  this 
$000  out  of?  A.  Yes,  sir.  Settle  his  ac- 
counts, all  be  owed  me,  and  all  tbe  debts  he 
bad.  Q.  At  that  time,  what  was  said  In 
regard  to  a  settlement  between  you  and 
your  father,  if  anything,  for  settling  the  busi- 
ness between  you?  A.  Nothing  whatever; 
nothing  about  settling  the  business  between 
us."  A  notary  was  sent  for.  who  received  his 
Instructions  from  the  mouth  of  Phineas,  but 
in  the  presence  of  Thomas  Persons,  Maria 
Persons,  Edgar  Persons,  and  other  persons 
hereinafter  named.  Transfers  were  made  by 
Thomas  Persons  of  his  property,  real  and  per- 
sonal. Mr.  Wakefield,  the  notary,  testified: 
"I  heard  P.  P.  Persons  ask  what  was  to  be 
done  with  the  Smith  and  Keene  notes,  and 
he  [Thomas]  said,  'I  want  you  to  let  Simon 
have  them.'  Then  Phineas  came  in  and  said. 
'You  make  out  a  bill  of  sale  of  Smith  and 
Keene  notes.' "  Whereupon  the  foregoing  as- 
signment was  drawn,  and  signed  by  both 
Thomas  and  Maria  Persons.  During  tbe  time 
the  papers  were  being  prepared,  no  word  of 
explanation  is  testified  to,  showing  any  In- 
tention on  the  part  of  Thomas  Persons  to 
have  these  notes  used  for  the  payment  of 
debts  or  expenses.  Phineas  Persons,  tbe  par- 
ty directly  interested,  makes  no  such  claim. 
The  witnesses.  Price,  Gnskell,  Harding,  and 
Wakefield,  who  were  Invited  In  to  witness 
tbe  papers,  and  who  were  present  while  the 
papers  were  being  drawn  and  executed,  heard 
nothing  of  such  a  purpose.  After  the  papers 
were  signed,  and  tbe  notary  bad  affixed  his 
certificate  of  acknowledgment  to  them,  they 
were  left  In  tbe  hands  of  Phineas  Persons,  to 
be  retained  until  his  father's  death.  There- 
after, and  on  the  1st  day  of  March,  and  on 
the  eve  of  the  father's  removal  to  Afton, 
Minn.,  Thomas  Persons  Instructed  Phineas. 
In  the  presence  of  his  famfly,  to  deliver  the 
bill  of  sale  to  Simon,  and  the  delivery  was 
accordingly  made.  At  this  time  Thomas 
bad  rallied  from  his  sickness,  and  It  was  his 
Intentien  to,  and  he  did,  by  this  delivery,  put 
tbe  ownership  of  tbe  note  and  mortgage  in 
Simon.  Between  January  23d  and  the  time 
when  the  old  people  arrived  in  Afton,  Minn., 
in  April.  Phineas  and  Simon  remained  with 
their  parents.  On  November  14,  1896,  Phin- 
eas Persons.  In  bis  own  Interest,  but  assum- 
ing to  act  under  tbe  general  power  of  attor- 
ney given  blm  In  1892.  negotiated  with  the 
Smiths  to  take  from  them  a  warranty  deed 
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of  the  land  covered  by  thetr  mortgage,  and 
to  release  the  mortgage.  There  wag  due  at 
that  time  upon  the  mortgage  debt  $TTo  and 
one  year's  interest,  which  amount  Phlneas 
testified  hie  agreed  with  the  Smiths  to  pay  to 
his  father.  A  deed  was  made  out  by  the  at- 
torneys for  defendant,  dated  November  14, 
1890,  In  which  Phlneas  Persons  was  named 
as  grantee.  This  deed  was  not  finally  exe- 
cuted and  acknowledged  by  the  Smiths  until 
the  17th  day  of  June,  1897,  and  the  deed  was 
recorded  on  January  17,  1898.  After  this 
deed  was  delivered  to  him,  Phlneas  surren- 
dered to  the  Smiths  their  note,  and  also  exe- 
cuted a  satisfaction  of  the  mortgage;  sign- 
ing his  father's  name  thereto,  and  acknowl- 
edging it  as  attorney  In  fact  for  his  father. 
This  satisfaction  was  acknowledged  on  No- 
vember 14,  1897,  about  one  month  before 
Thomas'  death,  and  was  not  recorded  until 
May  11,  1901,  a  date  subsequent  to  the  com- 
mencement of  this  action.  The  Keene  mort- 
gage described  In  the  foregoing  assignment 
was  also  released  by  Phlneas,  signing  bis 
father's  name,  by  himself  as  attorney  In  fact. 
Just  prior  to  his  father's  death.  The  evidence 
clearly  shows  that  these  releases  were  made 
without  the  knowledge  or  consent  of  either 
Thomas  Persons  or  of  Simon  Persons,  and 
with  the  Intent  to  cheat  and  defraud  the 
plalntlft.  Phlneas  testified  that  he  did  not 
pay  the  amount  of  the  Smith  mortgage  to 
his  father  at  the  time  of  the  release,  and 
there  is  no  competent  evidence  that  he  paid 
it  at  any  time,  before  or  since. 

Giving  the  testimony  of  Phlneas  Persons 
the  interpretation  most  favorable  to  his  pres- 
ent contention,  and  treating  the  preliminary 
talks  between  himself  and  bis  father,  as  tes- 
tified to  by  him,  as  matters  of  substance, 
and  not  as  merged  in  or  superseded  by  the 
subsequent  execution  and  delivery  of  the  as- 
signment to  Simon,  nevertheless  there  was 
no  authority  shown  In  Phlneas  to  convert 
these  securities  Into  cash,  or  to  disburse  their 
proceeds.  Neither  the  answer  nor  the  testi- 
mony of  defendant  states  a  defense  In  this 
particular.  All  rights  of  Phlneas  Persons  to 
deal  with  these  securities  was  ended  by  the 
delivery  of  the  assignment  to  Simon  without 
qualification  or  condition.  The  general  pow- 
er of  attorney  held  by  Phlneas  was  thereby 
revoked,  so  far  as  these  securities  were  con- 
cerned. If  Thomas  Persons  had  a  right  to 
revoke  the  gift,  ne  never  exercised  it.  That 
Thomas  intended  this  delivery  as  a  final  and 
absolute  one  Is  amply  proven  by  the  evi- 
dence, and  the  same  evidence  discloses  the 
bad  faith  of  Phlneas,  who  also  knew  the 
property  to  be  In  Simon.  It  Is  In  proof  that, 
subsequent  to  this  assignment,  Simon  asked 
bis  brother  about  the  Smith  note  In  their  fa- 
ther's presence.  Phlneas  answered  that  be 
had  talked  to  Smith,  and  he  was  going  to 
make  a  deed  of  160  acres  to  satisfy  this  mort- 
gage, and  then  sell  the  land  back  to  Smith 
on  the  crop-i)ayment  plan,  "  'but,'  be  said, 
the  trade  Is  off  now.    I  guess  Smith  will  be 


disappointed.'  Father  said:  It  was  Simon 
and  Smith  now.  I  have  nothing  to  do  with 
It.' "  Simon  then  agreed  that  he  wonid  take 
a  deed  of  the  land  from  the  Smiths,  and  seQ 
the  land  back  to  them  on  a  crop-paymest 
contract,  and  Phlneas  said,  "I  will  have 
that  done  when  I  get  back."  After  Ttaoma-' 
Persons  had  been  removed  to  Simoa's  borne. 
In  Afton,  Phlneas  retrvned  to  Valley  City. 
On  April  22,  1897,  he  wrote  his  father  In  the 
following  language:  "Dear  Father  and  Moth- 
er: I  send  you  check  for  $180.00,  the  Keene 
Interest,  to  hand  to  Simon."  And  again,  tin- 
der date  of  May  SI,  1897,  he  wrote  his  father: 
the  concluding  sentence  of  this  letter  bein?: 
"Tell  Simon  I  saw  Smith  and  as  soon  as  be 
Is  done  seeding  will  have  the  matter  fixed 
with  him."  These  letters  were  given  to  Si- 
mon by  his  father,  and  the  check  for  the 
Keene  interest  was  also  given  to  him.  This 
evidence  conclusively  establishes  the  fact 
that  Thomas  Persons  and  Phlneas  fully  nn- 
derstood  the  property  In  these  notes  to  be  in 
Simon.  Edgar  and  Nettle  Persons  and  S.  M. 
Prince  corroborated  the  testimony  of  Phlneas 
Persons  as  to  the  conversation  bad  on  the 
morning  of  January  23d,  before  the  notary 
was  called  and  the  writings  drawn,  to  the 
effect  that  Thomas  expressed  a  desire  to 
have  his  debts  paid  out  of  the  Smith  and 
Keene  notes.  Simon  Persons  and  Maria  de- 
ny that  Thomas  made  use  of  any  expresston 
upon  the  subject,  and  positively  and  directly 
deny  that  the  gift  tq  Simon  was  burdened 
with  any  trust  That  Phlneas  did  state  to 
his  father  a  desire  to  convert  and  nse  the 
Smith  and  Keene  notes  for  his  own  purjioses 
can  readily  be  believed,  and  It  Is  quite  like- 
ly that  the  witnesses  to  the  conversation 
might,  after  the  lapse  of  time  before  their 
testimony  was  taken  in  this  case,  have  be- 
come confused  In  their  recollection  as  to 
what  was  said  by  Phlneas  Persons,  and  what 
by  the  father.  But  whatever  was  said  on 
this  subject  before  the  notary  was  called  In, 
and  the  matters  reduced  to  writing,  it  Is 
clear  that  Thomas  Persons  did  not  Intend  to 
have  these  securities  used  by  Phlneas  at 
the  time  the  assignment  was  drawn,  or  at 
the  time  It  was  delivered.  All  preliminary 
talks  were  disregarded,  and  the  suggestions 
made  to  him  rejected,  when  he  executed  the 
assignment  No  witness  testifies  that  in  the 
presence  of  the  notary  he  expressed  any  pur- 
pose to  have  these  notes  used  to  pay  debts 
or  expenses.  Phlneas,  Interested  In  securing 
the  notes  to  himself,  did  not  tell  the  notary 
of  any  understanding,  other  than  that  ex- 
pressed In  the  writing.  Not  a  single  expres- 
sion was  there  used  by  any  one  counter  to 
the  direction  of  Thomas  that  Simon  was  to 
have  these  notes.  Had  Phlneas  understood 
that  he  was  empowered  to  use  these  securi- 
ties for  any  purposes  whatever,  some  mention 
of  It  would  have  been  made  to  his  brother 
when  the  assignment  was  deliver  »d,  cr  be- 
tween its  delivery  and  the  time  of  his  fa- 
ther's death.    Some  explanation  would  have 
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been  made  of  the  debts  be  was  expected  to 
pay.  Simon  would  have  been  consulted  be- 
fore tbe  mortgages  were  released.  Tbe  se- 
cret metbod  of  releasing  them  is  strong  eri- 
dence  of  tbe  bad  faltb  of  Pbineas'  present 
claim.  Thomas  Persona  owed  no  debts  at  the 
time  tbia  assignment  was  made,  and  it  Is  not 
fair  to  presume  that  be  would  set  aside  $2,- 
800  of  securities  to  pay  the  expenses  of  his 
funeral,  and  the  removal  of  his  family  to 
Minnesota. 

It  will  be  observed  that,  under  tbe  aver- 
ments   of    bis   answer,    tbe   only    expenses 
which  Tbomas  Persons  desired  to  have  paid 
from  these  notes  were  the  expenses  of  his 
then  and  last  sickness,  and,  in  case  of  bis 
death,  tbe  expenses  of  his  funeral,  tbe  costs 
of  removing  bis  remains  to  the  state  of  Min- 
nesota, and  also  the  necessary  expenses  of 
taking  Maria  Persons  from  Washington  to 
Minnesota,  and  the  expenses  of  plaintiff  and 
defendant  to  Washington  and  return.     The 
pleading  expressly  limits  tbe  purpose  of  the 
trust  claimed  by  defendant  to  these  purposes. 
The  testimony,  therefore,  of  Fhlneas,  here- 
inbefore quoted,  to  the  effect  that  Tbomas 
-was  indebted  to  blm,  and  that  tbe  notes  were 
set  aside  to  pay  all  bis  debts,  and  also  the 
testimony  of  defendant  that  bis  father  owed 
him  $750  for  services  at  this  time,  which  was 
to  be  luild  from  these  notes,  can  only  be  con- 
sidered as  bearing  upon  his  credibility,  as 
such  evidence  la  Incompetent  under  his  plead- 
ing, and  does  not  tend  to  substantiate  any 
issue  tendered  thereby.     The  evidence  does 
not  show  that  Thomas  waa  indebted  for  the 
purposes  mentioned  when  be  caused  tbe  aa- 
slgnment  to  be  delivered  to  Simon,  in  March, 
unless  it  was  for  the  $200  given  to  Simon, 
and  the  like  amount  given  to  Phlneas,  to  pay 
the  expense  of  their  visit,   and  which  de- 
fendant testifies  be  advanced,  to  be  paid  from 
the  proceeds  of  these  mortgages.    We  think 
tbe  evidence  not  only  fails  to  support  the 
allegations  of  the  answer,  but  la  irreconcil- 
ably opposed  to  It     As  before  stated,  the 
proofs  of  this  trust  must  rest  largely  upon 
tbe  weight   to   be  given   defendant's  testi- 
mony, and  the  facts  and  circumstances  as 
tbey  then  existed.    The  admitted  conduct  of 
tbe  defendant  was  so  dupllcltous,  overreach- 
ing, and  dishonest,  that,  even  If  be  were  not 
positively  contradicted  in  bis  assertions  by 
credible  witnesses  and  t&cta  and  circumstan- 
ces In  tbe  case,  the  issues  tendered  by  him 
could  not  be  considered  as  proven.    Notwith- 
standing the  statements  of  bis  verified  an- 
swer as  to  the  purpose  of  the  alleged  trust, 
when  Inquired  of  as  a  witness  as  to  what  was 
said  by  his  father  relative  to  the  Keene  and 
Smith  notes,  he  evaded  a  direct  reply  to  the 
qnestlon.  and  attempted   to   show   that  his 
father  was  Indebted  to  him,  and  assented  to 
the  use  of  these  notes  to  pay  a  debt  to  blm. 
His  answer  was.  In  part:   "He  said  he  did 
not  want  to  make  the  papers  to  myself:   he 
wanted  to  pay  me  out  of  the  property  that 
was  left  as  I  have  always  said  there  Is  no 


trouble  about  that  I  [Phlneas]  said,  'I  will 
cush  these  Keene  and  Smith  notes  as  fast  as 
I  need  the  money.'  He  said  be  set  them 
aside  to  puy  all  my  debts."  If  this  was  even 
In  part  the  language  of  his  father,  defendant 
knew  It  when  he  drew  his  answer,  but  It 
contains  no  averments  to  sustain  this  evi- 
dence. By  the  statement  that  he  would  cash 
the  Keene  and  Smith  notes,  tbe  impression 
would  be  conveyed  that  tbey  were  at  that 
time  Intact  Further  on  In  bis  evidence,  de- 
fendant testified  that  tbey  were  wholly  un- 
paid at  this  time.  7et,  by  his  verified  an- 
swer, be  bad  before  sworn  that  on  tbe  au- 
thority of  his  father,  he  had  collected  and 
received  on  November  14,  1806,  tbe  sum  of 
$775  in  payment  of  the  Smith  mortgage,  and 
tiad  applied  the  same  according  to  his  father's 
instructions.  By  these  sworn  statements  of 
bis  answer,  which  he  subsequently  attempted 
to  verify  upon  the  trial,  but  which  the  docu- 
mentary proofs  refute,  and  which  he  was 
forced  to  retract,  be  attempted  to  impute  to 
bis  fatber  the  Intentional  deception  of  giving 
to  Simon  a  mortgage  which  be  knew  to  be 
paid  and  satisfied.  Thomas  was  not  indebt- 
ed to  Phlneas  at  this  time,  and  be  did  not 
believe  himself  to  be  so  Indebted.  On  the 
contrary,  Phlneas  was  indebted  to  bis  fatber 
in  an  amount  exceeding  $6,000.  His  father 
bad  repeatedly  endeavored  to  get  an  account 
of  these  moneys  from  him,  and  to  get  blm 
to  pay  up,  but  without  avail.  At  this  time, 
in  January,  when  Thomas  was  finally  ar- 
ranging bis  affairs,  he  mentioned  the  fact  of 
Phlneas'  indebtedness  to  blm,  showing  that 
he  had  It  In  mind;  and  Phlneas  expressly 
recognized  tbe  obligation  to  bis  father  in  the 
presence  of  his  mother  and  brother,  and  did 
not  attempt  to  repudiate  It  until  after  his 
father's  death.  Phlneas  testified  that  he  had 
no  settlement  with  his  father  since  1892,  and 
that  there  was  no  accounting  between  them 
at  this  time  in  Alma.  Up  to  the  time  bis 
father  moved  from  Valley  City,  N.  D.,  to 
Alma,  Wash.,  defendant  handled  from  forty 
to  fifty  thousand  dollars  of  bis  father's  mon- 
ey. Before  bis  father  left  Valley  City,  de- 
fendant claims  to  have  bad  a  full  accounting 
with  him.  Maria  Persons  denies  that  any 
such  account  was  had.  On  the  28th  day  of 
October,  1892,  the  day  before  his  father  left 
Valley  City,  the  power  of  attorney  before 
mentioned  was  executed  and  delivered  by  bis 
fatber  and  mother  to  defendant  to  enable 
defendant  to  close  up  their  business  in  Min- 
nesota and  North  Dakota.  At  the  same  time 
his  father  deeded  to  him  seven  quarter  sec- 
tions of  land  in  Barnes  county.  The  consid- 
eration named  in  the  deeds  was  $10,500.  The 
Middlesex  Banking  Company  bad  held  a 
mortgage  upon  defendant's  farm  for  $3,500, 
which  Thomas  purchased,  and  bad  assigned 
to  himself.  There  was  due  on  this  mort- 
gage at  this  time  $4,000.  Seventeen  days  af- 
ter the  iwwer  of  attorney  was  executed,  and 
Thomas  had  removed  from  Valley  City,  de- 
fendant filed  for  record  in  tbe  ofllce  of  tbe 
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register  of  deeds  a  satisfaction  of  this  mort- 
gage, wliicli  was  signed  wltli  his  futlier's 
name  by  Fbineas  Persons,  as  attorney  in  fact. 
Without  considering  tlie  remarltable  circum- 
stances under  wbich  tbis  release  was  made, 
we  find  bere  $14,^0  wbicb  defendant  should 
have  accounted  for  to  his  father.  He  testi- 
fied that  between  October,  1S92,  and  Janu- 
ary 23,  1897,  he  remitted  to  bis  father  about 
$7,500.  No  explanation  Is  given  as  to  the 
balance.  Defendant  also  testified  that  during 
bis  father's  residence  in  Washington  his 
mother  conducted  with  him  all  correspond- 
ence. His  father  did  not  write.  Maria  Per- 
sons, under  these  circumstances,  was  famil- 
iar with  her  husband's  business  transactions 
with  the  defendant.  When  this  case  was 
tried,  Maria  Persons  was  dead.  Her  testi- 
mony was  taken  in  a  case  between  these  par- 
ties in  the  United  States  Circuit  Court  for 
Minnesota,  growing  out  of  the  conversion  of 
•  the  Keene  note  transferred  to  Simon  by  the 
same  assignment  as  the  Smith  note  now  in 
suit.  The  issues  in  that  case  were  the  same 
as  in  thia  It  was  competent  to  prove  bet 
testimony  in  that  case  upon  this  trial.  11 
Am.  &  Eng.  Enc.  of  I^w,  523,  and  cases 
cited;  Atcbison,  etc.,  Ry.  Co.  v.  Osborn  (Kan.) 
07  Pac.  547;  Fredericks  v.  Judah  (Cal.)  11 
Pac.  133;  The  Indianapolis,  etc.,  Ry.  Co.  v. 
Stout,  53  Ind.  143.  157;  Orr  v.  Hadley,  36  N. 
H.  575;  Reynolds  v.  United  States,  98  U.  S. 
145,  25  L.  Ed.  244.  What  she  testified  was 
proven  by  the  mouth  of  Phineas  Persons 
himself  on  bis  cross-examination,  and  with- 
out objection.  Maria  testified  that  Phineas 
never  paid  his  father  this  mortgage  on  bis 
farm.  The  following  questions  and  answers 
appear  In  bis  cross-examination:  "Q.  Do  you 
recollect  of  her  testifying  anything  about  this 
mortgage  you  say  you  satisfied  with  that 
power  of  attorney  on  the  17th  day  of  Novem- 
ber, 1892— recollect  about  what  she  testified 
in  regard  to  that?  A.  I  don't  know  as  I 
could  repeat  the  words.  She  testified  there 
was  a  mortgage  there,  and  father  paid  it. 
Q.  Testified  you  bad  never  paid  It  back  to 
her  or  your  father?  A.  I  think  she  testified 
to  tbat.  Q.  Do  you  recollect  of  her  stating, 
also,  there,  that  your  father  had  frequently 
called  for  statements  of  account  from  you, 
and  you  never  gave  them  ?  A.  I  think  she  tes- 
tified to  some  such  thing;  yes,  sir,  Q.  'What 
other  disposition  of  bis  property  did  he  make 
there?  A.  Phineas  asked  him,  after  be  got 
through  with  his  disposition,  what  he  was 
going  to  do  with  the  money.  My  hnsbnnd 
answered,  "He  gave  tliat  to  mother,"  mean- 
ing me.'  Recollect  her  stating  that?  A.  I 
think  she  did.  Q.  "What  did  Phineas  say  to 
that?  A.  Phineas  answered  he  didn't  have 
money  with  blm,  but  be  bad  it  In  the  bank  In 
Dakota;  that,  he  would  pay  it  whenever  I 
wanted  It,  or  give  me  five  per  cent.  .\s  long 
as  he  had  It,  it  would  enable  him  to  keep  me 
as  long  as  I  live.'  Rpoolleot  her  testifying 
to  that?  A.  I  think  she  did.  Q.  'Phineas 
said  be  would   give  banking  interest,  the 


same  as  the  bank  gave.'    Did  she  aay  tbat? 
A.  I  think  she  did."    Defendant  admits  tliat 
bis  mother  further  testified  that,  in  a  con- 
versation between  herself  and  him,  when  he 
was  at  Afton,  at  a  time  when  her  husband 
was  sick,  "Phineas  asked  me  how  much  mon- 
ey I  wanted,  and  I  told  him  I  wanted  a  hun- 
dred dollars  to  pay  the  doctors;   that  I  ■want- 
ed to  pay  that,  and  didn't  want  my  husband 
to  be  indebted.    He  said  be  had  that  mucb 
with  him,  and  took  it  out  of  liis  pocket  and 
handed  It  to  me.     He  said  the  rest  of  my 
interest  money  was  in  the  bank.     He  was 
going  to  bring  what  be  owed  father,   and 
what  he  owed  me."     "He  attended  the  fu- 
neral.    He  left  tbe  next  morning.     He  re- 
turned on  February  22,  1898,  and   I  bad  a 
talk  with  him  about  money  matters^     He 
denied,  like  tbe  scoundrel  he  was — said  he 
didn't  owe  me  a  cent.    He  never  paid  me  a 
cent  but  the  hundred  dollars  I  spoke  of." 
"Q.  You  say  your  husband  paid  a  mortgage 
on  Phineas'  home  farm.    Do  you  know  how 
much  it  was?    A.  No;    suppose  the  records 
would  tell.    I  simply  know  the  fact  tliat  be 
did.    Q.  Do  you  know  whether  Phineas  ever 
paid  it  back  to  Thomas?    A.  I  know  be  never 
did.     As  quick  as  father  died,  Phineas  un- 
dertook to  take  everything  from   him.      No 
difficulty  before  he  died."     Simon   Persons 
testified,  as  to  the  occurrences  at  tbe  time  in 
question,  that,  after  the  transfers  were  drawn 
by    Wakefield,    and   signed   and    witnessed, 
Phineas  went  to  his  father  and  asked  him 
if  that  was  all.    "He  said  he  thought  it  was. 
Phineas  said:    'What  am  I  going  to  do  with 
tbe  money  that  I  owe  you?'    He  said:   'Give 
it  to  mother.     I  want  mother  to  have  that' 
He  turned  around  to  his  mother  and  says: 
That  is  all  right,  but  I  have  not  got  that 
amount  of  money  with  me.    When  I  get  back 
I  will  pay  you,  and  I  will  give  you  five  per 
cent  interest,  or  will  pay  you  all  or  part  at 
any  time.'    Mother  said  tbat  was  all  right-" 
It  also  appears  in  proof  that  Phineas  stated 
to  plaintiff  at  this  time  that  he  had  plenty 
of  bis  father's  money  in  bis  bands  to  pay  all 
expenses.      This    shows    satisfactorily    that 
Phineas  Persons  was  largely  Indebted  to  his 
father,  and  that  his  claim   tbat  his  father 
owed  him  is  untrue.     It  also  explains   why 
Thomas  relied  upon  him  to  pay  the  expenses 
of  his  last  sickness,  and  the  g^fts  of  $200  to 
each  of  bis  sons.    At  tbe  very  time  this  ar- 
rangement was  made,  Thomas  Persons  turn- 
ed over  to  his  wife  $1,650  In  gold,  and  a  cer- 
tificate of  deposit  on  a  bank  In  Hudson,  Wis., 
for  $10,500.     The  bank  had  recentiy  failed. 
He  also  gave  to  Phineas  a  large  amotmt  of 
notes  against  parties  in  Washington,  of  tbe 
face  value  of  more  than  $2,000,  secured  upon 
real  estate  In  tbe  states  of  Washington  and 
Oregon,  consisting  of  several  houses,  a  mill, 
and   other  property,   in   which  property,   if 
defendant  is  to  be  believed,  be  bad  never 
tnken  sufilolent  Interest  to  enable  him  to  tes- 
tify as  to  its  kind,  location,  amount,  or  value. 
With  such  means  at  hand,  and  In  the  face  of 


Digitized  by 


Google 


N.  D.) 


SONNBSYN  T.  AKIN. 


657 


the  tben  conditions  and  bis  snbsequent  acts, 
h  cannot  be  believed  tbat  Thomas  Persons 
Intended  or  said  tbat  Pblneas  sbould  bave 
any  control  of  tbe  Keene  and  Smitb  notes,  or 
that  be  set  them  aside  for  any  purpose  other 
than  that  expressed  in  tbe  written  assign- 
ment 

Tbe  evidence  clearly  establishes  tbat  tbe 
mortgage  this  action  was  brought  to  fore- 
close was  released  vrlthout  tbe  knowledge  or 
consent  of  either  Thomas  Persons  or  tbe 
plaintiff.  Defendant  bad  been  at  Afton  and 
in  dally  contact  with  Bis  brother  and  father 
from  the  time  the  assignment  was  made, 
without  mentioning  to  them  any  of  his  prior 
or  subsequent  acts  concerning  these  securi- 
ties, but  tools  advantage  of  their  confidence, 
and  of  tbe  fact  that  the  note  and  mortgage 
were  in  his  possession,  tbat  tbe  assignment 
to  Simon  was  nnrecorded,  and  tbat  tbe  power 
of  attorney  given  blm  in  1892  was  of  record, 
and  unrevoked  In  writing.  He  secured  a  set- 
tlement with  the  mortgagors,  took  a  deed  of 
Die  land  to  himself,  surrendered  the  note 
and  mortgage  In  suit  to  tbe  makers,  and  tben 
resold  the  land.  His  actions  show  a  system- 
atic endeavor  to  secure  to  himself  tbe  entire 
of  his  father's  estate,  much  of  It  by  dishonest 
meiins.  The  Keene  note  and  mortgage,  trans- 
ferred to  his  brother  In  tbe  same  Instrument 
tis  tlie  one  In  suit,  was  released  and  Its  pro- 
ceeds appropriated  by  him  In  the  same  way. 
The  $10,500  certificate  of  deposit  of  bis  moth- 
er was  likewise  compromised  by  him  under 
tbe  osteBslble  authority  of  his  power  of  at- 
torney, without  her  knowledge  or  consent, 
and  the  proceeds  appropriated  to  his  own  use, 
and  bis  aged  mother  left  to  die  a  dependent 
npon  the  generosity  of  tbe  plaintiff. 

The  Judgment  of  tbe  trial  court  Is  amply 
and  fnlly  sustained  by  the  evidence.  De- 
fendant Is  indebted  to  piaintlfF  for  the  fall 
amount  of  the  mortgage  debt,  with  Interest 
and  costs.  Tbe  Judgment  appealed  from  is 
in  all  things  afiirmed.    All  concur. 


80NNESTN  v.  AKIN  et  al. 

(Supreme  Court  of  North  Dakota.    May  28, 
1903.) 

ATTACHMENT— FRAUDULENT    DEBTS— DIS- 
CHARGE—FALSITY  OF  AFFIDAVIT. 

1.  Snbdirision  six  of  section  5352,  Rev.  Codes 
1899,  which  provides  that  the  plaintifF  may 
iiave  the  property  of  the  defendmit  attached 
"when  the  debt  npon  which  tbe  action  is  com- 
menced was  incurred  for  property  obtained  un- 
der false  pretenses,"  construed.  Held,  that  this 
groand  of  attachment  is  available  only  when 
the  action  is  commenced  upon  a  debt  which  has 
been  assented  to  by  the  defendant,  and  that  it 
does  not  apply  in  actions  to  recover  damages 
for  torts. 

2.  Under  section  5876,  Rev.  Codes  1899,  the 
coart  or  judge  is  required  to  discharge  an  at- 
tachment when,  on  motion  therefor,  it  appears 
that  the  affldavit  upon  which  It  wns  issued  was 
antrne.  Tbe  plaintiff,  in  his  affidavit,  set  out 
the  sixth  snbdivision  of  section  5362,  Rev. 
Codes  1899,  above  quoted,  as  ground  for  the 
attachment  of  defendants'  property;    that  is, 


that  his  action  was  commenced  npon  a  debt, 
etc.,  whereas,  in  fact,  his  action  was  commen- 
ced to  recover  damages  for  deceit.  It  is  held 
that  the  ground  of  attachment  relied  upon  was 
not  available,  and  that,  because  of  the  falsity 
of  the  affidavit  In  this  particular,  the  attach- 
ment was  properly  vacated  by  the  trial  court, 
and  the  order  vacating  the  same  is  affirmed. 
(Syllabus  by  the  Court) 

Appeal  from  •District  Court,  Cass  County; 
Charles  A.  Pollock,  Judge. 

Action  by  J.  K.  Sonnesyn  against  L.  W. 
Akin  and  O.  M.  Babcock.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Morrill  &  Engerud,  for  appellant.  B.  G. 
Teuneson  and  Ball,  Watson  &  Maclay,  for 
respondents. 

YOCNG,  C.  J.  This  is  an  appeal  from  an 
order  vacating  an  attachment.  The  action  in 
which  the  writ  Issued  was  brought  to  recover 
damages  for  a  deceit  alleged  to  have  been 
committed  by  the  defendants  in  connection 
with  the  sale  by  them  to  plaintiff  of  060 
acres  of  farm  lands  situated  in  Ransom  coun- 
ty. Tbe  deceit  which  is  alleged  as  a  cause 
of  action  consists  of  false  representations  by 
defendants  to  plaintiff  that  they  were  tbe 
owners  of  the  land.  The  complaint  alleges, 
In  substance,  that  on  the  30th  day  of  Sep- 
tember, 1902,  the  defendants,  with  intent  to 
deceive  and  defraud  the  plaintiff,  falsely  and 
fraudulently  stated  and  represented  to  tbe 
plaintiff  tbat  they  were  the  owners  of  the 
land  In  question,  and  were  legally  entitled 
to  make  a  contract  to  sell  and  convey  the 
same;  that  the  plaintiff,  relying  upon  said 
representations,  and  believing  them  to  be 
true,  entered  into  a  contract  to  purchase  said 
lands,  and  paid  to  the  defendants  upon  the 
purchase  price  thereof,  in  cash  and  merchan- 
dise, $12,857.33;  that  defendants  were  not 
tbe  owners  of  said  land,  and  were  not  legally 
entitled  to  enter  into  a  contract  to  sell  and 
convey  the  same;  that  the  defendants  knew 
said  statements  were  false  and  untrue,  and 
they  made  the  same  for  the  purpose  of  in- 
ducing tbe  plaintiff  to  pay  to  them  tbe  said 
sum  of  $12,857.33;  that  the  land  in  question 
was  owned  by  other  persons— 320  acres  by 
George  H.  Collins,  320  acres  by  Thomas 
Jones,  160  acres  by  N.  A.  Lundvall,  and  160 
acres  by  Annie  Frey;  "that  by  reason  of  the 
premises  the  plaintiff  has  been  damaged  in 
the  sum  of  $12,857.33,"  for  which  sum  he  de- 
manded Judgment,  together  with  his  costs 
and  disbursements.  The  affidavit  upon  which 
the  writ  was  issued  stated  two  statutory 
grounds  for  its  issuance,  and  in  the  follow- 
ing language:  "(1)  That  tbe  debt  upon  which 
the  action  is  commenced  was  incurred  for 
property  obtained  under  false  pretenses;  (2) 
tbat  tbe  said  defendants  are  about  to  sell, 
assign,  transfer,  secrete,  or  otherwise  dis- 
pose of  their  property  with  intent  to  cheat 
or  defraud  their  creditors."  The  affidavit 
further  stated  "tbat  said  action  Is  commen- 
ced for  the  recovery  of  money  only,  and  that 
a  duly  verified  complaint  therein  has  been 
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filed  wltb  the  clerk  of  the  district  court, 
which  said  complaint  sets  forth  a  proper 
cause  of  action  for  attachment  In  favor  of 
said  plaintllf  and  against  said  defendants." 
An  order  to  show  cause  why  the  writ  should 
not  be  vacated  and  set  aside  was  Issued  by 
the  trial  court,  and,  after  a  hearing  at  which 
a  large  number  of  affidavits  In  support  of  and 
in  opposition  to  the  motion  *were  presented, 
nn  order  was  made  vacating  the  writ,  from 
which  order  this  appeal  Is  taken. 

We  are  of  opinion  that  the  attachment 
was  properly  vacated,  and  the  order  appeal- 
ed from  must  therefore  be  affirmed. 

Section  MoG,  Rev.  Codes  1899,  provides 
that  "the  warrant  shall  Issue  upon  a  verified 
complaint,  setting  forth  a  proper  cause  of  ac- 
tion for  attachment  In  favor  of  the  plaintiff 
and  again.st  the  defendant,  and  an  affidavit, 
setting  forth  In  the  language  of  the  statute 
one  or  more  of  the  grounds  of  attachment 
enumerated  in  section  5352,"  which  grounds 
are  eight  In  number.  Formerly— and  this  is 
still  true  in  a  number  of  states— the  remedy 
by  attachment  was  not  available  except  In 
actions  upon  contract.  Our  statute  (section 
.5352,  Rev.  Codes  1899)  extends  the  remedy 
to  actions  "for  the  wrongful  conversion  of 
personal  property,  or  for  damages,  whether 
arising  out  of  contract  or  otherwise."  Sec- 
tion 5376,  Rev.  Codes  1899,  provides  that  If, 
upon  a  motion  to  discharge,  It  shall  appear 
"to  the  satisfaction  of  the  court  or  Judge 
that  the  attachment  was  irregularly  issued, 
or  that  the  affidavit  upon  which  It  was  is- 
sued is  untrue,  the  attachment  must  be  dis- 
charged." It  is  true,  plaintiff's  complaint 
sets  forth  a  cause  of  action  in  which  an  at- 
tachment may  be  had.  His  cause  of  action 
is  for  damages  for  a  deceit,  but,  as  we  have 
seen,  section  5352,  Rev.  Codes  1899,  author- 
izes the  Issuance  of  the  writ  in  actions  "for 
damages,  whether  arising  out  of  contract  or 
otherwise."  The  vital  question  presented  to 
the  trial  court  on  the  motion  to  vacate  the 
writ,  and  to  this  court  on  this  appeal.  Is 
whether  the  grounds  set  forth  In  the  affidavit 
as  a  basis  for  the  Issuance  of  the  writ  were 
true.  It  appears  from  an  examination  of  the 
affidavits  that  one  of  the  grounds— that  is, 
the  claim  that  defendants  were  disposing  of 
their  property  to  defraud  their  creditors- 
was  not  seriously  urged  In  the  trial  court, 
and  It  Is  not  urged  or  relied  upon  in  this 
court.  This  ground  Is  clearly  not  sustained 
by  the  evidence. 

Counsel  for  appellant  rely  entirely  upon 
the  allegation  In  his  affidavit  that  "the  debt 
upon  which  the  action  is  commenced  was 
incurred  for  property  obtained  under  false 
pretenses,"  which  is  the  sixth  ground  for  at- 
tachment under  section  5352.  Rev.  Codes 
1899,  and  the  affidavits  submitted  on  the  mo- 
tion are  chiefly  directed  to  tlie  question  of 
the  defendants'  alleged  false  pretenses  of 
ownership  of  the  land.  On  the  question  as 
to  ivhether  they  did  so  represent,  the  evi- 
dence Is  In  square  conflict.    It  is  not  disputed 


that  the  plaintlfF  contracted  to  pay 
of  125,920  for  the  entire  960  acres, 
he  paid  thereon  the  sum  of  $12,867i 
leged  by  him.  Neither  is  the  fact 
that  the  defendants  did  not  have  i 
title  when  they  entered  into  the  conl 
is  shown,  however,  that  they  had  « 
from  the  owners  of  all  of  it  except  i 
quarter  section,  and  that  they  prevlo 
a  contract  for  this  quarter,  wlilch  t 
surrendered  for  the  purpose  of  obt 
new  one,  and  that  subsequent  to  thi 
ment,  and  at  a  greatly  enhanced  pr 
purchased  the  Frey  land,  and  at  the 
of  the  motion  were  in  a  position  U 
all  of  the  land  to  the  plaintiff.  N< 
findings  of  fact  were  made  by  the  trJ 
but  It  is  apparent  from  the  record 
trial  Judge  was  of  opinion  that  the 
ants  did  not  represent  to  plaintiff  t 
had  title,  and  for  this  reason  vac 
attachment  Counsel  for  the  appella 
nously  urge  on  this  appeal  that  this 
ror,  and  that  the  order  vacating  ' 
should  therefore  be  reversed.  Theli 
tion,  Is,  first,  that  the  clear  prepoi 
of  evidence  is  to  the  effect  timt  th« 
ants  did  In  fact  commit  the  deceil 
(that  is,  falsely  represented  that  1 
title);  and.  second,  that,  even  if  the 
does  not  establish  that  fact  clearly,  i 
should  not.  In  any  event,  pass  upon  ' 
tlon  upon  affidavits  In  advance  of 
on  the  merits,  for  the  reason  that  " 
sarlly  Involves  the  issues  In  the  slcVL 
and  that  Issue  most  be  detwmlni 
Jury." 

The  authorities  are  divided  on  the 
as  to  whether  It  Is  proper,  on  a  motI( 
solve  an  attachment  upon  the  groun 
was  Improperly  issued,  to  pass  v 
grounds  of  the  attachment,  where 
the  same  as  the  issues  in  the  mail 
Newell  et  al.  v.  Whltwell  (Mont.)  40  : 
Kuehn  v.  Paronl  (Nev.)  19  Bac.  ! 
Olmsted  v.  Rivers.  9  Neb.  234,  2  N. 
may  be  cited  as  holding  that  it  Is  not 
drero  v.  Denn,  25  Kan.  430,  and  Car 
Gustine  et  al.  (Okl.)  37  Pac.  594,  ai 
effect  that  courts  should  not  refus 
termlne  the  truth  of  the  grounds  o 
ment  stated  In  the  affidavit,  even  wl 
volves  a  determination  of  the  facts  < 
Ing  plalntifTs  cause  of  action.  T 
that  we  have  taken  of  this  case  r 
consideration  of  both  of  these  conten 
necessary.  For  the  purposes  of  this 
might  assume  both  contentions  o 
lant's  counsel  to  be  true;  that  la, 
affidavits  clearly  establish  the  fak 
sentations;  or,  again,  we  might  ass 
correctness  of  their  legal  proposit 
that,  when  the  cause  of  action  and  g 
attachment  are  the  same,  the  trutl 
same  should  not  be  inquired  into  c 
davits,  but  left  to  the  determlnatio 
Jury  at  the  trial  of  the  action.  Nev 
we  would  be  compelled  to  sustain  I 
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the  attachment  The  attachment 
because  of  the  falsity  of  the  affida- 
other  and  vital  particular,  and  one 
not  affected  by  either  of  counsel's 
ns.  The  falsity  of  the  affldaylt  lies 
Btement  that  tils  action  la  commen- 
a  debt.  It  may  be  conceded  that 
nee  shows  that  the  defendants  used 
tenses,  bnt  false  pretenses  alone  do 
the  right  to  attach  under  the  subdi- 
question.  The  fundamental  feature 
nund  is  a  cause  of  action  based  up- 
it;  another  is  that  the  debt  is  for 
and,  finally,  that  the  debt  shall 
n  incurred  or  contracted  by  the  de- 
by  false  pretenses.  The  plaintifTs 
not  commenced  upon  a  debt  On 
ary,  his  action  is  based  upon  a  tort, 
in  is  not  to  enforce  the  payment  of 
rising  out  of  a  contract  either  ez- 
impUed,  but  is  prosecuted  for  the 
of  recovering  damages  for  an  al- 
t.  The  greatest  latitude  of  deflni- 
Id  not  enable  us  to  say  that  an  ac- 
d  upon  a  tort  Is  an  action  based  up- 
t  Blackstone  defines  "debt"  as  "a 
money  due  by  certain  and  express 
It."  This  definition  has  been  broad- 
r.  Justice  Field,  in  Perry  v.  Wash- 
Gal.  318,  p.  350,  in  determining 
a  tax  is  a  debt  stated  that  "a  debt 
of  money  due  by  contract,  express 
d.  A  tax  Is  not  a  debt  •  •  •  It 
lunded  upon  contract'  It  does  not 
the  relation  of  debtor  and  creditor 
the  taxpayer  and  state.  It  owes  its 
f  to  the  action  of  the  legislative  pow- 
does  not  depend  for  its  validity  or 
lent  upon  the  Individual  assent  of 
lyer."  It  has  been  held,  "with  re- 
attachment, that  it  Is  such  a  debt 
le  enforced  in  an  action  of  debt  or 
us  assumpsit."  1  Sblnn  on  Attach- 
4;  Mills  V.  Flndlay,  14  Ga.  230;  El- 
ackson,  8  Wis.  349.  In  Sunday  Mir- 
.  Galvln,  55  Mo.  App.  412,  it  was  held 
onversion  of  money,  though  fraudu- 
he  part  of  the  tort  feasor,  will  not 
e  a  fraudulent  contraction  of  a  debt 
«  purview  of  the  statute  defining  the 
of  attachment"  The  reasoning  of 
Qissioner,  which  was  upheld,  was  to 
t  that  where  "the  gravamen  of  the 
t  lies  in  tort  there  can  be  no  debt 
le  meaning  of  the  attachment  law." 
:teenth  subdivision  of  the  Missouri 
lev.  St  1879,  S  398)  authorizes  an  at- 
;  "where  the  debt  was  fraudulently 
d  on  the  part  of  the  debtor."  In  the 
le  of  Finlay  v.  Bryson,  84  Mo.  664, 
the  plaintiff  attempted  to  waive  the 
sue  In  assumpsit  and  thus  sustain 
hment  under  the  above  subdivision, 
leld  Ihat  "one  cannot  waive  a  tort 
in  assumpsit  If  the  effect  of  it  Is  to 
isdiction  over  the  subject-matter  to 
rhich  otherwise  would  not  possess  it 
Ing  the  case  within  the  terms  of  a 


statute  which  otherwise  would  not  Include  it. 
Nor  can  one  sue  in  assumpsit  for  the  wroni;- 
ful  conversion  of  personal  property,  and  in- 
sist upon  such  conversion  as  the  basis  of  a 
fraud  to  sustain  an  attachment  in  the  same 
suit"  The  court,  after  stating  that  the  Mis- 
souri statute  authorized  the  remedy  by  at- 
tachment "in  all  civil  actions,  whether  rest- 
ing on  contract  or  sounding  in  tort"  said 
that  "when  an  attachment  Is  sought  upon 
the  grounds  contained  in  the  fourteenth  sub- 
division, the  misconduct  of  the  defendant, 
constituting  the  ground  of  the  attachment, 
must  relate  to  the  same  cause  of  action  set 
forth  In  the  petition;  and  it  Is  there,  as  well 
as  in  the  affidavit  of  attachment,  referred  to 
as  an  action  of  debt  The  plaintiff  must  de- 
pose in  his  affidavit  that  the  debt  sued  for 
in  the  petition  was  fraudulently  contracted 
on  the  part  of  the  debtor.  This  language,  In 
its  ordinary  signification,  does  not  aptly  ap- 
ply to  actions  sounding  in  tort  In  constru- 
ing statutes,  we  are  expected  to  accept  the 
meaning  of  language  as  Indicated  by  its  or- 
dinary use.  unless  It  is  apparent  from  the 
context  and  subject-matter  that  a  different 
meaning  must  have  been  intended  by  tbe 
lawmaking  power.  •  *  •  I  think  there 
never  was  a  time  In  our  Judicial  hisloi-y 
when  the  subject-matter  of  a  debt  fraudn- 
lently  contracted  on  the  part  of  the  debtor 
was  not  well  known  in  our  courts.  •  •  • 
Debts  Induced  by  fraud  are  common  tbinjrs 
In  our  Reports,  and,  as  such,  they  answer 
the  language  of  the  fourteenth  subdivision, 
without  going  further.  The  fraudulent  trans- 
action referred  to  must  culminate  in  a  debt 
The  debtor  must  have  been  guilty  of  some 
material,  deceptive  act,  word,  or  conceal- 
ment done  or  suffered  by  him  with  tbe  in- 
tent to  Induce  the  opposite  party  to  consent 
to  the  debt  The  opposite  party  must  have 
relied  upon  such  false  acts  or  manifestations 
of  the  debtor,  and  yielded  his  consent  to  the 
contract  on  the  faith  thereof.  In  this  man- 
ner, alone,  results  a  debt  fraudulently  con- 
tracted on  the  part  of  the  debtor.  •  •  • 
The  evidence  falls  to  show  that  any  debt  was 
ever  contracted  at  all  by  the  debtor.  •  *  • 
As  a  matter  of  fact  he  agreed  to  no  debt, 
nor  can  he  lawfully  treat  it  as  such.  Tbat 
privilege  belongs  to  the  other  side,  not  to 
him."  In  the  above  case  it  was  also  con- 
tended that  the  plaintiff  was  at  liberty  to 
waive  the  tort,  and  sue  In  assumpsit  for  mon- 
ey had  and  received,  and  thus  sustain  bis  at- 
tachment. This  the  court  denied,  saving 
that,  "so  far  as  the  defendant  is  concerned, 
this  right  rests  upon  a  fiction  imposed  at  the 
plaintiff's  pleasure  upon  the  actual  facts  of 
misconduct  of  the  defendant  which  discloses 
so  elements  of  a  promise,  contract  or  agree- 
ment But  when  the  gravamen  of  tbe  trans- 
action sounds  in  tort,  the  plaintiff  will  not 
be  indulged  In  this  fiction.  If  the  effect  of 
it  is  to  give  Jurisdiction  over  the  subject- 
matter  to  a  court  which  otherwise  would  not 
possess  it  or  to  bring  the  case  within  the 
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terms  of  the  statute  which  otherwise  would 
not  Include  It  If,  therefore,  the  only  Ingre- 
dient of  Indebtedness  distinguishing  the 
ground  of  the  attachment  rests  on  fiction, 
and  la  furnished  by  the  plaintiff  at  his  elec- 
tion, my  conclusion  is  that  the  transaction 
Intended  In  the  affidavit  cannot,  within  the 
meaning  of  the  statute,  answer  the  descrip- 
tion of  a  debt  fraudulently  contracted  on  the 
part  of  the  debtor."  Goss  v.  Board  of  Com'rs, 
4  Colo.  468,  is  to  the  same  effect.  See,  also, 
Jacoby  t.  Gogell,  6  Serg.  &  R.  450;  Porter  T. 
Hildebrand,  14  Pa.  129.  In  this  case,  bow- 
ever,  the  plaintiff  has  not  attempted  to  waive 
the  tort  and  sue  for  money  had  and  received. 
On  the  contrary,  he  declares  upon  the  tort 
His  complaint  states  a  cause  of  action  for 
damages  for  deceit  Clark  v.  Edgar,  12  Mo. 
App.  345. 

As  we  have  seen,  the  plaintiff's  cause  of 
action  is  one  In  which  a  writ  of  attachment 
may  Issue  if  proper  statutory  grounds  exist, 
but  It  does  not  follow  that  all  of  the  eight 
grounds  enumerated  In  section  5352,  Bev. 
Codes  1899,  were  available  to  him.  It  Is  ap- 
parent that  the  first  ground  stated  In  said 
section,  tb  wit,  the  nonresidence  of  defend- 
ant and  also  a  number  of  others,  apply  In- 
discriminately to  all  actions  in  which  a  writ 
may  Issue,  regardless  of  the  nature  of  the  ac- 
tion, whether  it  Is  upon  a  contract.  Judgment 
for  the  conversion  of  personal  property,  or 
for -damages.  It  is  also  apparent  that  all 
of  the  eight  grounds  do  not  apply  to  all  class- 
es of  actions.  For  Instance,  a  writ  may  be 
had  under  the  eighth  ground  "in  an  action  to 
recover  purchase  money  for  personal  prop- 
erty sold  to  the  defendant,"  in  which  case 
the  writ  may  be  "levied  upon  such  prop- 
erty." No  one  would  seriously  contend  that 
this  ground,  when  stated  in  an  affidavit 
would  sustain  an  attachment  in  an  action 
based  upon  a  tort  or  any  other  action  than 
one  commenced  to  recover  purchase  money 
for  personal  property.  We  think  It  is  equal- 
ly plain  that  the  sixth  ground  upon  which 
the  appellant  relies,  which  authorizes  the  Is- 
suance of  the  writ  "when  the  debt  upon 
which  the  action  is  commenred  was  incurred 
for  property  obtained  under  false  pretenses," 
restricts  It  to  actions  brought  to  recover  up- 
on debts,  and  that  It  has  no  application  to 
any  other  actions,  such  as  actions  to  recover 
damages  for  torts,  as  in  the  case  under  con- 
sideration. 

The  order  vacating  the  attachment  will  be 
affirmed.    All  concur. 

On  Rehearing. 

(Nov.  80,  1903.) 

It  was  strongly  urged  by  counsel  for  ap- 
pellant In  their  petition  for  a  rehearing,  and 
also  upon  the  reargument  that  this  court,  in 
holding  that  the  sixth  statutory  ground  for 
attachment,  viz.,  "when  the  debt  upon  which 
the  action  is  commenced  was  Incurred  for 
property  obtained  under  false  pretenses,"  ap- 


plies only  in  actions  upon  a  contract  indebt- 
edness, and  Is  not  applicable  in  an  action  to 
recover  damages  for  torts,  "mlsconstnied  tbe 
statute,  and  disregarded  the  express  langnas« 
of  the  statute  In  defining  the  term  'debt'" 
It  was  argued  that  "the  Legislature  of  this 
state  has  specifically  defined  the  word  'det't.' 
and  has  adopted  the  very  broadest  d>»t:ni- 
tlon  thereof,  and  has  discarded  the  techni.-r; 
meaning  thereof."  The  conclusion  for  whiin 
counsel  contend  is  that  "a  'debt' — that  wlii.  j 
a  debtor  owes— is  synonymous  ■with  'oblirj- 
tlon,'  and  'obligation'  includes  liabilities  for 
torts.  In  short  then,  a  debt  as  the  term  is 
used  In  our  statute  (except  chapter  96  o' 
the  Civil  Code),  is  an  obligation  arising  either 
from  contract  or  tort."  Counsel  are  in  error 
in  stating  that  the  Legislature  has  specifica- 
ly  defined  the  meaning  of  the  word  "debt." 
and  also  in  the  contention  that  the  word> 
"debt"  and  "obligation"  are  synonymou?. 
The  most  that  can  be  said  Is  that  the  term- 
"creditor"  and  "debtor"  have  been  defined. 
The  statute  nowhere  defines  the  term  "debt" 
The  argument  that  the  word  "debt,"  as  us^i 
In  the  statute  under  consideration,  shouKI 
have  any  other  than  Its  ordinary  meanlnz, 
and  should  be  treated  as  synonymous  witb 
"obligation,"  has  no  other  basis  than  the 
fact  that  the  words  "debtor"  and  "creditor" 
have  been  defined  by  the  Legislature;  and. 
because  these  words  have  been  extended  !»- 
yond  their  ordinary  and  natural  meaning,  we 
are  asked  to  say  that  the  Legislature  ha< 
also  defined  the  term  "debt,"  and  broadened 
its  meaning,  although,  as  already  stat«l. 
there  Is  no  attempt  at  a  legislative  definition 
of  the  term  debt  To  make  it  clear  that  the 
Legislature  has  not  defined  the  word  "debt." 
it  will  be  necessary  to  refer  to  the  several 
provisions  of  the  statute  which  are  pertinent 
and  upon  which  counsel  rely.  Sections  SfH', 
5048.  Rev.  Codes  1899,  read  as  follows: 

"Sec.  6047.  Debtor  Defined.  A  debtor 
within  the  meaning  of  this  chapter  Is  one 
who  by  reason  of  an  existing  obligation  is  or 
may  become  liable  to  pay  money  to  another 
whether  such  liability  is  certain  or  contin- 
gent 

"Sec.  5048.  Creditor  Defined.  A  creditor 
within  the  meaning  of  tills  chapter  is  one  in 
whose  favor  an  obligation  exists  by  reason 
of  which  he  is  or  may  t)ecome  entitled  to 
the  payment  of  money."  Chapter  96  of  the 
Civil  Code,  which  includes  the  sections  Just 
quoted,  relates  to  fraudulent  instruments  and 
transfers.  It  is  not  open  to  question  that 
under  the  above  sections  the  terms  "debtor" 
and  "creditor"  have  their  usual  signification: 
that  Is,  one  from  whom  or  to  whom  a  debt 
Is  due,  using  the  word  "debt"  according  to 
Its  common  meaning.  The  particular  provi- 
sion upon  which  counsel 'rely  to  sustain  their 
contention  that  "debt"  and  "obligation"  are 
synonymous  is  contained  in  section  5113. 
Rev.  Codes  1899,  which  is  a  part  of  chapter 
99  of  the  Civil  Code,  devoted  to  definitions 
and  general  provisionB.    This  section  reads  at 
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follows:  "Except  as  defined  and  nsed  In 
cbapter  96  of  tbis  Code  every  one  who  owes 
to  another  the  performance  of  an  obllg^atlon 
Is  called  a  debtor  and  the  one  to  whom  he 
owes  it  Is  called  a  creditor."  Section  3762, 
Ber.  Codes  1889,  defines  an  obligation  as  fol- 
lows: "An  obligation  is  a  legal  duty  by 
which  a  person  is  bound  to  do  or  not  to  do 
a  certain  thing."  Section  8768,  ReT.  Codes 
1800,  defines  the  manner  in  which  an  obliga- 
tion may  arise.  It  reads  as  follows:  "An 
obligation  arises  either  from:  (1)  The  con- 
tract of  the  parties;  or  (2)  the  operation  of 
law."  Chapter  43  of  the  Civil  Code  relates  to 
obligations  created  by  contract,  and  chap- 
ter 44  relates  entirely  to  obligations  imposed 
by  law.  Section  3940  of  this  cbapter  provides 
that  "every  person  is  bound  without  con- 
tract to  abstain  from  injuring  the  property 
of  another  or  infringing  upon  any  of  bU 
Tights."  The  remaining  sections  of  this  cbap- 
ter relate  to  liabilities  for  breaches  of  the 
duties  imposed  by  the  above  section;  that 
is,  for  the  various  kinds  of  tort,  including  de- 
celt.  An  examination  of  the  several  sec- 
tions above  quoted  makes  it  plain  that  the 
Legislature  has  broadened  the  common  mean- 
ing of  the  words  "debtor"  and  "creditor"  so 
as  to  Include  all  persons  from  whom  or  to 
whom  obligations  are  due,  whether  arising 
from  contract  or  Imposed  by  law:  but  none 
of  these  provisions  define  the  term  "debt," 
or  fnmlah  ground  for  the  contention  that 
"debt"  and  "obligation"  are  synonymous.  It 
will  be  conceded  that  tbe  common  and  or- 
dinary meaning  of  the  term  "debt,"  in  legal 
acceptation  of  the  term,  is  an  obligation  rest- 
ing upon  contract,  either  express  or  implied. 
So,  too,  it  may  be  said  that  a  debtor  is  one 
who  owes  a  debt;  and  a  creditor,  one  to 
whom  a  debt  is  due.  The  Legislature  has 
seen  fit  to  call  all  persons  debtors  who  owe 
obligations.  Instead  of  all  persons  who  owe 
debts,  and  to  call  all  persons  to  whom  obli- 
gations are  due  creditors,  instead  of  all  per- 
sons to  whom  debts  are  due.  These  statu- 
tory definitions,  however,  do  not  touch  the 
meaning  of  the  word  "debt"  They  merely 
enlarge  the  class  of  persons  who  shall  be 
"called"  debtors  and  creditors.  They  neither 
enlarge  nor  restrict  the  meaning  of  tbe  word 
"debt"  Aside  from  the  statute,  a  debtor 
would  be  one  who  owed  a  debt.  TTnder  tbe 
statutory  definitions,  one  would  be  classified 
88  a  debtor  If  he  owed  an  obligation,  whether 
the  obligation  be  one  resting  upon  contract 
and  therefore  a  debt  proper,  or  whether  it  be 
one  merely  imposed  by  law.  In  either  event 
be  wonld  be  a  debtor.  Under  the  statutory 
definitions  of  a  debtor,  it  Is  not  necessary 
to  owe  a  debt.  It  is  suflflclcnt  If  one  owes 
an  obligation  Imposed  by  law.  Every  debt, 
however.  Is  an  obligation,  but  every  obliga- 
tion Is  not  a  debt  "Obligation"  is  tbe  broad- 
er term;  "debt"  the  narrower.  Tbe  term 
"obligation"  includes  all  debts.  Tbe  term 
"debt"  does  not  Indnde  all  obligations,  but 
only  that  particular  kind  of  obligations 
»7  N.W.-«6 


known  as  "debts."  The  statement  there- 
fore, that  the  Legislature  has  specifically  de- 
fined the  term  "debt,"  and  that  the  term 
"debt"  is  synonymous  with  the  word  "obli- 
gation," Is  not  sustained  by  the  statute. 

But  our  conclusion  that  the  sixth  groimd 
of  attachment  does  not  apply  in  actions  to 
recover  damages  for  torts  does  not  rest 
wholly  upon  the  fact  that  the  word  "debt" 
standing  alone,  in  its  usual  and  ordinary 
sense,  imports  an  obligation  resting  upon 
contract  This  is  its  common  meaning.  It 
was  said  in  Minga  v.  Zollicoffer,  23  N.  C. 
279,  "that  neither  In  common  parlance  nor 
In  legal  proceedings  Is  a  mere  wrongdoer  des- 
ignated as  a  debtor,  nor  his  responsibility 
for  wrong  classed  under  the  denomlnatlou 
of  debts.  Debts  are  creatures  of  contract 
and  the  language  of  these  acts  must  be  ex- 
ceedingly strained  to  bring  within  their  op- 
eration claims  arising  not  from  contract  but 
tort"  See,  also,  Hart  v.  Barnes,  24  Neb.  785, 
40  N.  W.  322.  The  word  "debt"  however, 
also  has  an  uncommon  meaning,  covering  all 
kinds  of  obligations;  and,  if  It  appeared  that 
tbe  word  was  used  by  tbe  Legislature  in  an 
unusual  sense,  it  would  be  our  duty  to  give 
it  effect  according  to  that  intention,  for  words 
are  to  be  given  the  effect  which  the  Legisla- 
ture intended  they  should  have,  whether  it 
be  their  usual  or  unusual  meaning.  See  New 
Jersey  Insurance  Co.  v.  Meeker,  87  N.  J. 
Law,  282.  But  we  think  that  it  Is  not  at 
all  uncertain,  for  reasons  which  will  here- 
after appear,  that  the  Legislature  nsed  the 
word  "debt"  In  Its  usual  sense.  The  statute 
provides  that  the  plaintiff  may  have  the  de- 
fendant's property  attached  "when  the  debt 
upon  which  the  action  is  commenced  was 
Incurred  for  property  obtained  under  false 
pretenses."  To  make  this  ground  of  attach- 
ment available  for  seizing  defendant's  prop- 
erty. It  must  appear,  therefore,  not  only  that 
his  action  Is  commenced  upon  a  debt  but  also 
that  bis  debt  is  of  the  particular  kind  de- 
scribed, namely,  a  debt  "incurred  for  property 
obtained  under  false  pretenses."  It  is  not 
enough  that  the  action  is  based  upon  a  debt. 
It  must  be  a  debt  which  answers  tbe  re- 
quirements of  the  statute  in  the  descriptive 
phrase;  that  is,  a  debt  "incurred  for  prop- 
erty obtained  under  false  pretenses."  If 
it  be  not  that  kind  of  a  debt  the  action  will 
not  sustain  an  attachment  under  tbe  sixth 
ground.  This  ground  of  attachment  has  been 
in  force  In  this  Jurisdiction  for  over  20  years, 
and  during  all  this  time  the  debt  essential  to 
sustain  an  attachment  has  been  described'  as 
a  "debt  incurred  for  property  obtained  under 
false  pretenses."  Chapter  32,  p.  36,  Laws 
1881,  first  authorized  an  attachment  when 
"the  debt  was  Incurred  for  property  obtained 
under  false  pretenses."  This  ground  was  re- 
enacted  without  change  in  the  Compiled  Laws 
of  Dakota  of  1887  (subdivision  3  of  section 
4995),  ond  later  It  was  embodied  in  the  Re- 
vised Codes  of  1895  as  subdivision  6  of  sec- 
tion 5352,  in  the  form  In  which  it  now  exists. 
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Up  to  the  year  1897  the  remedy  by  attacb- 
nient  was  not  generally  available  In  this  Ju- 
rls«Uction  In  tort  actions,  upon  any  ground. 
Prior  to  that  time  a  writ  could  be  issued  only 
"in  an  action  on  a  contract  or  Judgment  for 
tbe  recovery  of  money  only,  or  for  a  wrong- 
ful conversion  of  personal  property."  See 
section  4993,  Comp.  Laws  Dak.  1887,  and  sec- 
tion 5352,  Rev.  Codes  1895.  Chapter  30,  p.  33, 
Laws  1897,  amended  the  last-named  section 
by  adding  to  the  actions  in  which  an  at- 
tachment might  issue  actions  "for  damages 
whether  arising  out  of  contract  or  otherwise." 
The  amendatory  act  of  1897,  just  referred  to, 
also  added  the  eighth  ground  of  attachment, 
which  provides  that,  "in  an  action  to  recover 
purchase  money  for  personal  property  sold 
to  the  defendant,  an  attachment  may  be  is- 
sued and  levied  upon  such  property."  Tbe 
seven  grounds  for  attachment,  as  found  in 
section  5352,  Rev.  Codes  1895,  including  tbe 
sixth,  now  nnder  consideration,  were  re- 
enacted  without  changie  of  any  kind. 

It  will  thus  be  seen  that  the  sixth  ground 
of  attachment  has  been  in  force  in  this  ju- 
risdiction continuously  since  1881,  and,  fur- 
ther, that  the  word  "debt"  as  used  therein, 
originally  meant  a  debt  arising  from  contract, 
and  did  not  include  liabilities  for  torts.  This 
is  necessarily  true,  for,  as  we  have  seen,  until 
chapter  30,  p.  S3,  Laws  1897,  was  enacted,  an 
attachment  could  issue  only  in  actions  on 
contract,  or  actions  upon  Judgments  for  the 
recovery  of  money  or  for  the  wrongful  conver- 
sion of  personal  property.  'It  is  obvious  that 
this  ground  of  attachment  could  not  apply 
to  the  two  kinds  of  actions  last  named.  It 
was  therefore  only  applicable  in  actions  "on 
a  contract"  for  the  recovery  of  money  only; 
that  is,  in  an  action  upon  a  "debt"  proper. 
This  meaning  of  the  word  "debt"  lias  not 
been  changed,  and  in  this  connection  it  Is 
proper  to  note  that  all  of  the  provisions 
above  quoted,  defining  the  terms  "debtor," 
"creditor,"  and  "obligation,"  upon  which 
counsel  for  appellant  rely,  have  been  in  force 
continuously  since  1866.  Section  5151,  Rev. 
Codes  1899,  reads  as  follows:  "Words  and 
phrases  are  construed  according  to  the  con- 
text and  the  approved  usage  of  tbe  language; 
but  technical  words  and  phrases  and  such 
others  as  have  acquired  a  peculiar  and  ap- 
propriate meaning  in  law,  or  are  defined  by 
statute,  are  to  be  construed  according  to  such 
peculiar  and  appropriate  meaning  or  defini- 
tion." The  rule  of  construction  announced  in 
this  section  is,  we  think,  directly  applicable. 
Prior  to  the  adoption  of  chapter  30,  p.  33, 
of  the  Laws  of  1867,  permitting  attachments 
in  tort  actions,  "a  debt  incurred  for  property 
obtained  under  false  pretenses"  acquired  a 
fixed  meaning  in  this  Jurisdiction.  It  meant 
an  obligation  to  pay  intentionally  incurred 
and  by  false  pretenses.  Fuller,  J.,  In  Finch 
V.  Armstrong,  9  8.  D.  261,  68  N.  W.  741,  in 
discussing  tills  particular  ground  of  attach- 
ment, said:  "Indemnity  against  pecuniary 
loss  occasioned  by  the  dishonest  acts  or  omis- 


sions of  those  to  whom  credit  has 
tended  appears  to  be  the  princips 
not  exclusive,  aim  and  purpose  of  tl 
which  attachment  affords;  and,  t 
promote  more  effectually  the  ends  i 
a  number  of  state  Legislatures  hi 
the  fraudulent  contracting  of  tbe  i 
upon  a  ground  for  an  attachment.  C 
the  purpose  of  all  such  statutes  is 
and  operate  upon  debtors  who  inti 
incurred  the  debt,  to  recover  whic 
tion  is  brought,  by  obtaining  prope 
false  pretenses.  In  legal  accepts 
word  'debt*  signifies  'a  liquidated 
a  sum  of  money  due  by  certain  an 
agreement;  a  sum  of  money  due  by 
And.  Law  Diet"  The  foregoing  del 
tbe  word  "debt,"  as  used  In  this  su 
was  again  approved  by  the  same 
Coats  V.  Arthur,  5  S.  D.  279-294, 
675.  It  is  true,  the  Legislature  of 
creased  the  classes  of  actions  in  ' 
tachments  may  be  issued,  and  adde 
"for  damages  whether  arising  oul 
tract  or  otherwise,"  but  the  seven 
for  attachment  as  they  bad  theretof 
ed  were  not  changed  in  any  particu 
sixth  ground  was  re-enacted  litert 
more  than  16  years  prior  thereto 
fixed  meaning,  being  applicable  on 
tions  upon  contract  obligations  intc 
entered  into  under  the  inducement 
pretenses.  Tbe  Legislature  did  nc 
to  change  the  meaning,  and  we  cam 
The  plaintUTs  action  in  this  case  is 
upon  a  debt  or  contract  obligation, 
a  tort,  viz.,  the  defendant's  alleged 
of  a  legal  duty,  which,  as  was  sale 
v.  New  York,  etc,  Ry.  Oo.,  87  N 
"is  a  very  different  thing  from  a 
obligation."  See  Parsley  t.  Wlkle, 
139.  19  N.  S.  478. 

Tbe  cases  cited  from  Minnesota  t 
decided  under  statutes  similar  U 
our  own,  do  not  sustain  appellant 
tlon  that  an  action  to  recover  dai 
a  tort  will  sustain  an  attachment  i 
sixth  statutory  ground.  In  Cole 
40  Minn.  80,  41  N.  W.  934.  which 
relied  ui>on  by  appellant's  counse 
tachment  was  sustained  under  the 
ground  that  "the  plaintiff's  debt  w 
ulently  contracted,"  in  an  action  t 
money  which  had  been  embezzlec 
defendant.  The  facts  were  that  th 
ant,  Aune,  had  been  in  the  empl( 
plaintiff.  Cole,  conducting  a  store,  i 
salary  of  ^60  per  month,  and  foi 
pensation  In  addition  thereto  of 
of  the  net  profits,  payable  upon  an 
ing.  The  business  was  conducted  \ 
name  of  Cole  St  Aune.  Defendant 
fixed  salary,  and  also  approprlat 
sums  used  in  the  business,  and  refui 
count  therefor.  The  action  was  bi 
recover  these  sums.  It  was  not  an 
recover  damages  for  a  tort,  as  Is 
In  that  case  the  attachment  was 


Digitized  by 


Google 


BOYCB  T.  WILBUE  LUMBER  CO. 


663 


lie  court  holding  tbat,  under  a  liberal 
ion  of  the  word  "debt,"  the  defend- 
obllgation  to  pay  plaintiff  the  money 
'or  constituted  a  debt  The  court  said: 
term  'debt'  Is  differently  defined,  ac- 
g  to  the  subject-matter  and  language 
nection  with  which  It  Is  used.  Strlct- 
ienotes  a  sum  of  money  due  upon  eon- 
arising  from  the  agreement  of  parties, 
nore  enlarged  sense,  It  may  mean  any 
ilaim  or  demand  for  the  recovery  of 
';  tbat  which  one  person  owes  and 
ad  to  pay  to  another."  It  is  eyident 
he  attachment  was  sustained  in  tliat 
nipon  the  ground  that  the  recovery 
b  was  upon  the  defendant's  Implied 
tion  to  pay,  and  therefore  upon  a  debt 
-,  under  the  liberal  definition  adopted 
i  court  In  that  case.  Tbat  the  Miune- 
onrts  do  not  extend  flie  statute  to  ac- 
brought  to  recover  damages  for  torts 
Irely  clear,  as  will  be  seen  by  refer- 
o  the  later  case  of  Baxter  v.  Nash,  70 
20,  72  N.  W.  799.  This  was  an  action 
It  the  directors  of  a  banking  corpora- 

0  recover  damages   for   receiving  de- 
knowing  it  to  be  insolvent  and  was 

tlon  for  damages  for  a  breach  of 
il  duty,  and  therefore  a  tort  action, 
ler  dissolving  an  attachment  which  Is- 
upon  the  ground  that  "the  plaintiff's 
ivaa  fraudulently  contracted"  was  af- 
.  It  was  claimed  in  that  case  that 
ttachment  was  allowable  In  cases  of 
jider   the  authority  of   Coie  v.   Aune, 

This  was  denied.  The  court  speaU- 
irough  Start  O.  J.,  said:  "The  lan- 
of  the  statute  [Gen.  St.  18»4,  !  5289] 
ng  an  attachment  where  'the  plaln- 
lebt  was  fraudulently  (^ntracted'  is  to 
jrally  construed,  so  as  m  include  debts 
Uently  contracted  or  incurred.  Cole 
ne.  40  Minn.  80,  41  N.  W.  934.  The 
ilTs  cause  of  action,  however,  does  not 
rlthin   even   this   liberal  construction, 

Is  founded  solely  in  tort  •  •  • 
claims  cannot  be  metamorphosed  in- 
debt  fraudulently'  contracted,  by  the 
heroic  construction.  See  Drake  on 
iment,  {  77. '  The  case  of  Stanhope 
■afford,  77  Iowa,  594,  42  N.  W.  450, 
leclded  under  a  statute  differing  in  no 
tal  re8i)ect  from  our  own.  The  action, 
er,  was  not  to  recover  damages  for  a 
rat,  on  the  contrary,  was  based  upon 
iplied  contract;  and  the  attachment 
sustained  upon  the  ground  that  the 
iff  had  waived  the  tort  and  sued  upon 
plied  promise,  "in  a  civil  action  as  for 
;."    In  that  case  the  plaintiff  had  pur- 

1  land  from  the  defendant,  and  paid 
herefor  the  sum  of  $2,240,  without 
;  seen  the  land,  and  relying  entirely 
the  defendant's  representations.  It 
lleged  that  it  was  in  fact  worth  but 

The  action  was  to  "recover  the  differ- 
jetween  the  actual  value  of  the  land 
a  value  as  shown  by  the  defendant's 


representations,"  and  the  basis  of  the  at- 
tachment was  that  the  defendant  had  ob- 
tained the  $1,600  difference  in  value  by  false 
pretenses.  The  court  sustained  the  attach- 
ment not  upon  the  ground  that  it  was  sus- 
tainable in  an  action  based  apon  a  tort  but 
Just  the  reverse— upon  the  ground  that  the 
tort  bad  been  waived,  and  tbat  the  action 
was  "a  civil  action  as  for  debt"  The  court, 
after  stating  the  facts,  said:  "Plaintiff  thus 
sustained  loss  and  damage  to  the  extent  of 
sixteen  hundred  dollars  If  be  retained  the 
property  purchased,  as  he  is,  by  the  law  au- 
thorized to  do.  Under  familiar  rules  of  the 
law,  which  will  be  recognized  by  the  pro- 
fession without  the  citation  of  authorities, 
defendants,  having  received  pecuniary  ad- 
vantage from  the  misrepresentations  and 
false  pretenses,  are  liable  in  a  civil  action  as 
for  a  debt;  the  plaintiff  being  authorized 
to  waive  the  right  to  proceed  as  for  a  tort 
and  to  sue  for  the  loss  and  damage  he  sus- 
tained. The  defendants  in  tbat  case  are 
liable  for  such  loss  and  damage,  and  their 
liability  Is  a  debt  arising  on  the  implied 
promise  which  the  law  raises  that  they  will 
pay  the  loss  suffered  by  plaintiff."  In  this 
case  the  plaintiff  has  not  waived  the  tort 
and  brought  his  action  upon  an  Implied  prom- 
ise, and  is  not  therefore,  within  the  reason- 
ing of  the  Iowa  case.  On  the  contrary,  his 
action  is  to  recover  damages  for  the  tort. 
It  is  not  upon  a  debt  His  cause  of  actloi> 
does  not  rest  upon  the  defendant's  con- 
tract either  express  or  Implied,  to  pay  the 
sum  he  seeks  to  recover.  It  Is  to  recover 
damages  for  a  wrong,  and,  as  was  said  in 
Day  V.  Bennett  18  N.  J.  Law,  288.  "dam- 
ages are  no  debt  till  they  are  liquidated." 
The  sixth  ground  of  attachment  upon  which 
he  relies  will  not  support  the  attachment  in 
an  action  based  upon  a  tort 

The  order  of  the  district  court,  therefore, 
in  dissolving  the  attachment  was  proper, 
and  will  be  aflbmed.    All  concur. 


BOTCE  T.  WILBUR  LUMBER  CO.  et  at. 
(Supreme  Court  of  ^sconsin.    Dec.  11,  1903.) 

NEQLIQBNCB— PERSONAL  INJURIBS— CONTRIB- 
UTORY NEGLIGENCE— PROXIMATE  CAUSE- 
INSTRUCTIONS— SUBMISSION  OF  QUESTIONS— 
BVIDBNCB. 

1.  Where  plaintiff  a  railroad  yardmaster, 
while  riding  on  the  ladder  on  the  aide  of  a 
freight  car,  was  luiocked  therefrom,  owing  to 
the  proximity  of  another  car  standing  on  a 
Bwitoi  track  at  a  poiDt  where  the  same  was 
approaching  the  main  track,  and  where  it  wag 
left  by  defendant  lumber  company,  and  there 
was  evidence  that  the  switch  track  was  so  near 
the  main  track  that  at  no  point  could  a  person 
pass  safely  if  riding  on  the  ladder  of  a  freight 
car,  which  evidence  was  based  on  a  measure- 
ment made  by  a  witness  of  two  cars  which  he 
thought  were  the  same  as  those  which  figured  in 
tlie  accident,  it  could  not  be  said,  as  a  matter 
of  law,  that  the  accident  would  have  happened 
In  any  event,  wherever  the  car  stood. 

2.  Evidence  that  it  was  customary  for  rail- 
road yardmasters  and  switchmen  to  ride  on  the 
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ladder*  of  freight  ears  -wbile  setting  la  and 
taking  out  cars  from  switch  tracks  in  the  yards 
was  admissible. 

3.  Where  the  questions  of  the  yerdict  framed 
by  the  court  which  were  actually  submitted  and 
answered  covered  all  the  material  issues  of  fact 
in  the  case,  it  was  not  error  to  refuse  to  submit 
other  questions. 

4.  In  a  personal  Injury  action,  on  the  question 
whether  plaintiff's  alleged  contributory  negli- 
gence was  the  proximate  cause  of  the  injury,  an 
mstruction  defining  "proximate"  in  such  con- 
nection as  meaning  efficient  or  material  was  er- 
roneous. 

Appeal  from  Circuit  Court,  Winnebago 
County;  Geo.  W,  Bumell,  Judge. 

Action  by  Charles  Boyce  against  the  Wil- 
bur Lumber  Company,  impleaded  with  anoth- 
er. Judgment  for  plalutifF,  and  defendant 
lumt>er  company  appeals.     Reversed. 

Tbis  is  an  action  to  recover  for  personal  In- 
juries. The  action  was  originally  brought 
against  the  appellant  and  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  as  de- 
fendants, but  upon  the  trial  the  plalntiCF  was 
nonsuited  as  to  the  railway  company,  and  no 
appeal  has  been  taken  from  that  Judgment. 
It  appeai-ed  by  the  testimony  upon  the  trial 
that  three  railway  companies  operate  yards 
and  switch  tracks  at  the  cities  of  Neeuab  and 
Menasha,  to  wit,  the  Wisconsin  Central,  the 
Chicago,  Milwaukee  &  St  Paul,  and  the  Chi- 
cago &  Northwestern,  and  that  their  various 
switch  tracks  are  connected  by  a  track  own- 
ed by  the  Chicago,  Milwaukee  &  St.  Paul 
Company,  but  over  which  all  the  companies 
do  switching,  which  track  runs  east  and  west 
on  the  south  side  of  the  United  States  Cnnal, 
and  is  called  the  "Lead  Track";  that  Just 
south  of  the  lend  track,  and  parallel  there- 
with, is  a  switch  track  several  hundred  feet 
in  length,  called  the  "Menasha  Paper  Com- 
pany Track";  that  this  last-named  track 
branches  off  from  the  lead  track  by  a  switch, 
and  that  the  distance  between  the  centers  of 
the  two  tracks  is  11  feet  and  2  inches,  except 
where  the  switch  track  approaches  the  lead 
track  at  the  west  end,  where  the  distance 
gradually  diminishes  until  the  two  tracks 
Join  at  the  switch;  that  the  Wilbur  Lumber 
Company  has  a  yard  where  It  receives  logs 
from  cars  immediately  south  of  the  west  end 
of  the  switch  track,  where  the  same  approach- 
es the  lead  track;  that,  at  the  time  of  the 
accident  on  which  the  suit  was  founded,  the 
plaintiff  was  night  yardmnster  for  the  Wis- 
consin Central  Railway  at  Neenah  and  Me- 
nasha, and  had  been  such  for  a  number  of 
years;  that  on  the  morning  of  August  7, 1S02, 
a  switch  crew  in  the  employ  of  the  Chicngo, 
Milwaukee  &  St.  Paul  Railway  placed  a  Chi- 
cago &  Northwestern  coal  car  or  gondola  car 
loaded  with  logs,  and  consigned  to  the  appel- 
lant, on  said  switch  track,  and  left  It  at  a 
point  where  the  tracks  are  11  feet  and  2 
inches  distant  from  center  to  center;  tliat 
during  the  day  employes  of  the  appellant 
moved  this  car  westward  on  the  switch  track 
to  a  point  where  the  switch  track  was  ap- 
proacblng  the  lead  track,  and  the  distance 


from  center  to  center  of  the  two  trt 
but  10  feet;  that  said  employes  coi 
to  unload  the  car  at  tliat  point,  an 
there  when  they  quit  work  at  night; 
about  2  o'clock  on  the  following  moi 
plaintiff,  with  a  switching  crew,  was 
in  switching  certain  cars,  and  ap; 
the  lead  track  from  the  west  with  a 
11  or  12  freight  cars,  the  engine 
front,  and  he  being  on  the  ladder  on  t 
Bide  of  a  woodenware  car  at  about 
die  of  the  train.  Plaintiff  claims  tbi 
train  went  east  upon  the  lead  track, 
passing  the  switch  track,  he  was 
from  the.  side  of  the  car,  owing  to  ■ 
proximity  of  the  gondola  car,  and  wai 
ly  injured.  That  he  was  injured  at 
and  place  in  question,  there  is  no 
The  other  train  employes  testified  t 
found  him  upon  the  ground  at  the 
question,  moaning  and  seriously  inji 
his  lantern  broken.  The  Jury  retu: 
following  special  verdict:  "(1)  Was  t 
tiff  injured  at  the  time  and  place  a 
the  complaint?  Answer.  Yes.  (2) 
defendant,  through  Its  employes,  { 
negligence  in  leaving  the  gondola  a 
point  upon  the  side  track  where  th 
If  any,  occurred?  Answer.  Yes.  (3 
answer  the  last  question  'Yes,'  then  '^ 
negligence  on  the  part  of  the  defen 
proximate  cause  of  plaintiff's  Injui 
was  injured?  Answer.  Yes.  (4)  1 
plaintiff  guilty  of  negligence  which 
uted  proximately  to  the  injury? 
No.  (5)  If  the  court  should  be  of  th< 
that  the  plaintiff  is  entitled  to  re< 
what  sum  do  you  assess  his  damag 
swer.  $1,000."  Judgment  for  the 
was  rendered  jpon  this  verdict,  and 
bur  Lumber  Company  appeals. 

Ryan,  Merton  &  Newberry,  for  a 
Baton  &  Weed  (Frederick  J.  Eaton, 
Bel),  for  respondent 

WINSLOW,  J.  (after  stating  th 
The  appellant  claims  that  a  verdic 
have  been  directed  in  its  fnvor  upoi 
disputed  evidence.  This  claim  is  ba 
the  fact  that  the  two  tracks  at  thel 
distance  apart  are  but  11  feet  and 
from  center  to  center,  and  that  It 
from  measurements  of  similar  cars 
one  of  the  witnesses  that,  even  If 
dola  car  stood  at  the  widest  poll 
would  not  have  been  room  for  a  persi 
where  the  plaintiff  was  riding  to  pt 
out  Injury.  From  these  premisee  li 
that  the  appellant  must  be  dlschai 
cause  it  did  not  build  the  tracks, 
cause  the  moving  of  the  gondola  cs 
employes  did  not  increase  the  dang 
difficulty  with  the  proposition  Ib  that 
timony  as  to  the  width  of  the  cars 
distance  between  them  is  not  undisp' 
is  true  that  the  witness  Powrle  mei 
gondola  car  and  a  tall  woodenw 
which,  from  Boyce's  description,  be 
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he  same  kind  of  cars  that  figured  In  the 

at;    and  from  these  measurements  it 

appear  that  there  was  not  sufficient 

'or  such  cars  to  pass  with  safety  to  one 

on  the  ladder  at  any  point  on  the 

.    But  the  difficulty  is  that  the  two 

lemselves  were  never  measured,  and  it 

:  be  said  ttiat  it  was  conclusively  shown 

tie  cars  which  Powrie  measured  were 

nticai   width   with   those   in   question. 

there  was  considerable  testimony  that 

rs  in  question  were  of  the  same  width 

inary  cars,  and  that  the  distance  be- 

ordlnary  cars  at  the  widest  distance 

m  the  two  tracks  would  be  between 

23  inches,  whereas  at  the  point  where 

cident  occurred  it  would  be  but  7  or  8 

So  it  Is  clear  tliat  it  cannot  be  said, 

natter  of  law,  either  that  the  accident 

have  happened  in  any  event,  wherever 

:v  stood,  nor  tliat  the  plaintiff  assumed 

k. 

imony  was  admitted,  under  objection 
ception,  to  the  effect  tliat  it  was  cus- 
r  for  yardmasters  and  switchmen  upon 
(is  to  ride  upon  the  ladders  of  freight 
rhile  setting  in  and  taking  out  cars 
be  switch  tracks  in  the  yards,  and  er- 
claiuied  in  this  ruilng.  The  question 
the  admissibility  of  evidence  of  cus- 
r  methods  of  doing  business,  as  bear- 
tbe  question  of  negligence,  either  orig- 
r  contributory,  has  been  much  dis- 
,  and  the  decisions  even  la  this  state 
it  entirely  harmonious.  Inasmuch  as 
Mce  ordinarily  consists  simply  of  lack 
inary  care,  and  ordinary  care  is  that 
-hicb  the  great  majority  of  people  are 
)med  to  exercise  under  the  same  or 
'  circumstances,  it  was,  in  substance, 
I  Gulnard  v.  Knapp-Stout  Co.,  95  Wis. 
'  N.  W.  671,  that  in  determining,  wbetb- 
employer  was  negligent  In  furnishing 
safe  place  to  work,  tiecause  of  the 
lity  of  uncovered  machinery,  the  test 
hetber  the  defendant  liad  come  up  to 
indard  of  employers  generally  in  the 
jusiness  and  under  similar  drcumstan- 
id  this  test  has  been  approved  several 
since  that  decision  was  rendered.  In- 
'.  Milwaukee,  96  Wis.  170,  70  N.  W. 
Prybilski  v.  N.  W.  C.  Co.,  98  Wis.  418, 
W.  117;  Kreider  v.  W.  R.  Co.,  110 
A5,  86  N.  W.  662.  While  the  ques- 
!  the  admissibility  of  evidence  to  show 
ual  or  ordinary  methods  of  others  in 
me  business  was  not  directly  raised  in 
cases,  it  is  very  manifest  tliat  the  le- 
Inclple  adopted,  and  which  must  be 
ered  as  settled,  necessarily  calls  for  the 
iion  of  just  such  evidence;  and  in  Pier 
Iway  Co.,  94  Wis.  357,  68  N.  W.  464, 
said  that  the  customary  way  of  doing 
I  things  in  a  railroad  switchyard  was 
proper  to  be  considered  in  determin- 
le  question  of  negligence  of  an  em- 
while  doing  tbose  things.  In  Jochem 
>in8on,  72  Wis.  199.  39  N.  W.  883,  1 


L.  R.  A.  178,  and  Nadau  v.  W.  R.  L.  Co., 
76  Wis.  120,  48  N.  W.  1135,  20  Am.  St 
Rep.  29,  it  was  directly  held  that  evidencb 
of  the  customary  manner  of  doing  certain 
things  was  competent  on  the  question  of 
negligence  of  a  party  to  the  action,  where 
the  doing  of  those  things  was  involved.  On 
the  other  hand,  in  the  case  of  Propsom  v. 
Lratham,  80  Wis.  008,  50  N.  W.  586,  where 
the  (luestiOD  was  whether  a  lumber  dock  was 
negligently  defective,  so  as  to  be  dangerous 
to  employfis,  It  was  held  that  evidence  as 
to  how  it  compared  with  other  docks  used 
for  the  same  purpose  was  Incompetent;  and 
In  Molaske  v.  Ohio  Coal  Co.,  86  Wis.  220,  56 
N.  W.  475,  where  the  question  was  whether 
the  defendant  was  negligent  in  employing  n 
boy  12  years  of  age  to  give  signals  for  the 
hoisting  of  coal  buckets  upon  a  coal  dock, 
it  was  held  that  no  custom  or  usage  of  em- 
ploying boys  of  such  tender  years  in  suck 
a  position  could  be  upheld.  Again,  in  Coif 
v.  Railway  Co.,  87  Wis.  273,  58  N.  W.  408. 
where  the  question  was  whether  a  brakeman 
was  negligent  in  jumping  from  a  moving  en- 
gine in  the  freightyard,  it  was  held  that  evi- 
dence of  a  custom  on  the  part  of  employes 
In  the  yard  to  Jump  from  moving  engines 
was  not  admissible;  and  in  Simonds  v.  Bara- 
boo,  93  Wis.  40,  67  N.  W.  40,  57  Am.  St 
Rep.  896,  while  the  general  rule  that  evi- 
dence of  custom  is  admissible  on  the  ques- 
tion of  negligence  was  recognized,  it  was  held 
that  it  was  not  admissible  as  to  acts  tho 
manner  of  doing  which  Is  matter  of  common 
knowledge,  and  this  rule  was  quoted  approv- 
ingly in  Grouse  v.  C.  &  N.  W.  Ry.  Co.,  101 
Wis.  478,  80  N,  W.  752.  In  Dorsey  v.  Con- 
struction Co.,  42  Wis.  583,  it  was  questioned 
whetber  a  custom  on  the  part  of  railway  com- 
panies to  locate  structures  so  near  the  track 
as  to  be  necessarily  dangerous  to  employes 
could  be  held  to  excuse  the  danger,  while 
In  Mulcairus  v.  Janesvllle,  67  Wis.  84,  29  N. 
W.  565,  evidence  of  a  custom  as  to  the  bra- 
cing of  cistern  walls  was  held  inadmissible 
because  it  was  not  specially  directed  to  a 
cistern  wall  of  the  kind  imder  considera- 
tion. While  these  cases  can  hardly  be  con- 
sidered as  entirely  In  accord,  it  seems  deci 
that  the  general  rule  that  evidence  of  the 
general  business  custom  is  admissible  upon 
the  question  of  negligence  is  well  recognized 
In  this  state,  as  stated  in  Simonds  v.  Bara- 
boo,  supra,  but  that  it  is  subject  to  excep- 
tions, among  which  are  that  it  cannot  be 
allowed  to  contradict  common  knowledge, 
nor  is  it  admissible  to  prove  a  custom  which 
is  so  obviously  dangerous  to  life  and  limb 
as  to  be  at  once  recognised  as  such  by  all 
intelligtat  persons.  Inness  v.  Milwaukee,  su- 
pra. Under  this  rule,  all  the  cases  cited  may 
perliaps  be  substantially  harmonized,  unless 
it  be  the  Coif  Case;  and,  so  far  as  that 
case  disagrees  with  the  conclusion  now  reach- 
ed, it  must  t>e  considered  as  overruled.  It 
cannot  be  said  that  the  act  of  a  brakeman 
or  yardmaster  in  riding  on  the  ladder  '»  *^'- 
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Bide  of  a  freight  car  In  the  course  of  switch- 
Ing  operations  Is  snch  an  obviously  danger- 
ous act  as  to  preclude  proof  that  It  Is  cos- 
tomary.  Therefore  the  evidence  in  qaestion 
was  properly  received. 

Exception  was  taken  because  the  trial 
court  refused  to  submit  certain  questions  to 
the  Jury  as  part  of  the  special  verdict  We 
do  not  regard  it  necessary  to  set  forth  the 
questions  at  length.  The  questions  of  the 
verdict,  framed  by  the  court,  which  were  ac- 
tually submitted  and  answered,  covered  all 
the  material  issues  of  fact  in  the  case,  and 
hence  there  can  be  no  error  assigned  upon 
the  refusal  to  submit  other  questions. 

A  general  objection  is  made  to  the  ctiarge 
on  the  ground  that  it  was  practically  a  gen- 
eral charge,  and  informed  the  Jury  as  to  the 
effect  of  their  answers  to  the  questions  of 
the  verdict.  It  is  sufficient,  upon  this  con- 
tention, to.  say  that  it  Is  entirely  unwar- 
ranted. The  trial  Judge  carefully  refrained 
from  informing  the  Jury  in  any  way  as  to 
the  effect  of  their  answers  upon  the  litiga- 
tion. 

In  submitting  the  third  question  to  the 
Jury,  the  trial  court  defined  "proximate 
cause"  at  length,  and  with  substantial  accu- 
racy, as  it  has  been  defined  in  the  decisions 
of  this  court;  but  when  he  proceeded  to  the 
fourth  question,  touching  the  alleged  contrib- 
utory negligence  of  the  plaintiff,  he  charged 
as  follows:  "  'Proximately,'  in  that  connec- 
tion, means  materially,  or  was  it  one  of  the 
efiicient  causes  which  operated  to  produce  the 
injury?  This  question,  you  will  notice,  gen- 
tlemen, is  directed  to  the  conduct  of  the 
plaintiff  himself.  Was  the  plaintiff  guilty 
himself  of  negligence  which  contributed  prox- 
imately to  the  injury?  and,  in  answering  the 
question  above— the  third  question— you  will 
necessarily  have  to  consider  this  question 
more  or  less,  l>ecau8e  it  is  contended  by  the 
defendant  tliat  the  plaintiff  himself  was 
guilty  of  negligence;  that  he  knew,  or  ought 
to  have  known,  that  cars  were  liable  to  be 
upon  this  side  track  at  any  moment;  and 
that  he  knew,  or  ought  to  have  known,  that 
it  was  dangerous  for  him  to  ride  upon  tliat 
ladder  upon  the  side  of  the  woodenware  car, 
and  that  it  was  negligence  upon  his  part  to 
do  BO,  and  that  such  negligence  did  con- 
tribute to  the  injury;  that,  if  it  was  not 
the  primary  and  proximate  cause,  that  It  at 
jeast  was  a  cause  which  contributed  mate- 
rially and  proximately  to  the  injury.  Now, 
that  Is  a  question  for  you  to  determine  from 
all  the  evidence— was  the  plaintiff  in  the  ex- 
ercise of  ordinary  care  and  prudence  in  rid- 
ing upon  the  side  of  this  car,  or,  on  the 
other  hand,  was  he  guilty  of  negligence  in 
80  doing?"  We  cannot  but  regard  this  in- 
struction as  distinctly  erroneous  and  preju- 
dicial. The  first  sentence,  to  the  effect  that 
"proximately,"  in  ttiis  connection,  means  ma- 
terially or  efficiently,  is  a  clear  and  unmis- 
takable intimation,  if  not  a  direct  statement 
to  the  Jury,  that  there  is  a  difference  be- 


tween the  meaiiing  of  the  word  when  ap- 
plied to  the  defendant  and  when  applied  to 
the  plaintiff.  There  la  no  sncb  difference. 
Contributory  negligence  on  the  part  of  the 
plaintiff  must  bear  the  same  proximate  re- 
lation to  the  result  as  the  actionable  negli- 
gence of  the  defendant.  It  need  not  be  ibe 
sole  cause,  and  it  may  contribute  but  slightly , 
bat  it  must  be  a  proximate  cause  in  the  same 
sense  tliat  the  defendant's  negligence  must 
be  proximate.  This  subject  was  folly  dis- 
cussed in  Mauch  V.  Hartford,  112  Wis.  40. 
87  N.  W.  816,  and  further  dlscnsslon  here  is 
scarcely  necessary.  It  is  erroneous  to  define 
"proximate,"  in  this  connection,  as  meaning 
efficient  or  material,  as  has  been  repeatedly 
held  by  tills  court.  There  is  but  one  safe 
way  to  define  "proximate  cause,"  and  that 
way  should  be  adopted  when  a  definition  tie- 
comes  necessary.  As  indicated  in  Manch  t. 
Hartford,  supra,  the  better  form  of  qaestion 
upon  this  subject  is  substantially  as  follows: 
"Did  want  of  ordinary  care  on  the  part  of 
the  plaintiff  contribute  to  produce  tbe  in- 
jury?" When  this  question  Is  given,  follow- 
ed by  proper  instructions  as  indicated  in  the 
case  last  cited,  there  will  be  no  error.  It 
has  been  directly  held  that  it  is  erroneous 
to  charge  a  Jury  tliat  the  negligence  of  the 
plaintiff,  in  order  to  defeat  the  action,  must 
"materially"  contribute  to  produce  the  Injury, 
because  this  instruction  gives  opportnnlty  to 
the  jury  to  say  that,  while  it  contrlbated 
slightly,  it  did  not  contribute  materially,  and 
thus  the  salutary  rule  that  contributory  neg- 
ligence in  any  degree  will  defeat  the  plaintiff 
may  be  frittered  away«  Supply  Oo.  v. 
Boundy,  122  Fa.  449,  15  Atl.  866;  Mattlmore 
V.  City  of  Erie,  144  Pa.  14,  22  Atl.  817.  We 
have  found  no  other  prejudicial  errors. 

Judgment  reversed  and  action  remanded 
for  a  new  trial. 


BAKER  V.  STATBL 

(Supreme  Court  of  WiBconsin.    Dec.  11,  1003.) 

OBTAININQ  MONET  BY  FAI£E  PRETENSES— 
CHARITABLE  PURPOSE— INFORMATION — REA- 
SONABLE  DOUBT— INSTRUCTIONS  —  ORPHAN- 
AGE—PROOF OF  PART  OF  FALSE  PRETEKSES 
—EVIDENCE!— RES  INTER  ALIOS  ACTA— CHAR- 
ACTER—HUSBAND  AS  WITNESS. 

1.  Rev.  St.  1898,  f  4423,  punUhing  the  oV 
taining  of  any  money  or  other  property  ander 
false  pretenses,  applies  as  well  to  obtaining 
money  for  an  ostensibly  charitable  purpose  as 
for  any  other. 

2.  An  information  for  obtaining  money  by 
false  pretenses,  alleging  certain  statemeats  of 
fact  by  defendant,  and  then  alleging  as  to  each 
of  such  asserted  facts  that  it  was  not  the  fact, 
followed  by  the  words  "all  of  which  she  •  •  • 
then  and  there  well  knew,"  snffldently  alleges 
defendant's  knowledge  of  the  falsity  of  her 
Rtatements. 

3.  A  proper  form  of  instruction  on  reason- 
able doubt  Is  that  a  reasonable  donht,  beyond 
wliich  guilt  must  l>e  affirmatively  proved  in  or- 
der to  justify  a  verdict  of  guilty,  is  a  doubt  of 
guilt  reasonably  arising  from  all  the  evidence  or 
want  of  evidence  In  the  case. 

f  L  Bm  Fall*  Pretenaei,  vol.  B,  Cant.  Dig.  |  K. 
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.n  iuBtxactlon  on  a  prosecution  for  obtain- 
ouey  bn  false  pretenses  that  it  was  tor 
phanage,  or  home  for  orplians,  is  proper, 

states  that  if  defendant  was  maintaining 
rding  house  or  place  where  children  were 

care  of  for  hire,  and  in  wtiich  no  element 
irity  entered,  then  such  institution  cannot 
isidered  as  an  orptians'  home,  as  the  term 

ordinarily  be  understood  by  persons  who 
>licited  for  charitable  donations  for  the 
:t  of  such  an  institution. 
:  is  not  necessary  to  a  conviction  for  ob- 
S  money  by  false  representations  that  it 
ind  that  all  of  them  were  made  and  were 
>.  It  is  enough  to  find  that  some  of  them 
made,  which  of  themselves,  without  aid 
those  not  proved,  induced  one  to  part 
lis  money. 

<n  a  trial  for  obtaining  money  on  the  false 
ise  that  the  place  defendant  kept  was  a 
for  orphans,  it  may  not  lie  shown  that  at 
!r  time  and  place  defendant  falsely  stated 
>tber,  for  some  purpose  not  disclosed,  the 
!  of  another  place  she  was  then  keeping. 
Ividence  as  to  the  nature  of  another  place 
by  defendant,  merely  derogatory  to  her 
rter,  is  not  admissible  on  a  trial  for  ob- 
g  money  by  false  pretenses  that  a  place 
ly  her  was  a  home  for  orphans. 
Ividence  as  to  the  nature  of  another  house 
>y  defendant  at  another  place,  before  she 
ed  to  where  she  was  when  she  obtained 
'  on  the  representation  that  she  was  keep- 
home  for  orphans,  does  not  tend  to  show 
Isity  of  her  representation. 
Ividence  of  statements  of  another,  not  In 
Innt's  presence,  as  to  his  and  her  pnr- 
is  not  admissible. 

.  husband  is  not  a  competent  witness 
rt  his  wife  on  a  prosecution  of  her  for 
ling  money  of  another  by  false  pretenses. 
>Q  a  trial  for  obtaining  money  for  a  place 
by  defendant  on  the  false  pretense  that 
I  a  home  for  orphans,  testimony  of  others 
their  conduct  in  her  absence,  with  which 
'BB  not  shown  to  have  had  any  connec- 
In  soliciting  funds  for  the  place,  is  inad- 
)le.  being  res  inter  alios  acta, 
testimony  of  things  merely  derogatory  to 
>neral  character  of  defendant  and  her  hns- 

is  inadmissible  on  a  prosecution  for  ob- 
g  money  on  false  pretenses. 

or  to  Circuit  Court,  St  Croix  County; 

.  Helms,  Judge. 

S.   Baker  was  conyicted  of  obtaining 

y  by  false  pretenses,  and  brings  error. 

rsed. 

Intlff  Is  error  was  convicted  upon  an 
nation  which  alleged  that  she  bad  felo- 
ly,  unlawfully,  knowingly,  designedly, 
ritb  Intent  to  defraud  one  Alex.  Turner, 
aded  to  blm  tbat  sbe  was  a  representa- 
ind  agent  of  an  orphan  asylum  located 
e  city  of  Dulutb,  known  as  the  "Baker 
inage";  tbat  Mrs.  Pblpps  was  the  local 
gentatlve  at  Hudson,  Wis.,  of  said  asyl- 
nown  as  the  "Baker  Orphanage";  that 
lote  was  an  institution  of  tbe  same  kind 
sbaracter  as  tbe  Dysart  Orphanage,  lo- 
at  Ripon,  Wis.;  tbat  It  was  an  instl- 
1  operated  for  tbe  care  and  malnte- 
>  of  orphaned  children,  of  whom  there 
tben  a  large  number  therein  being  cared 
nd  supported  by  said  asylum;  that  tbe 
gement  of  said  orphanage  and  sbe  (tbe 
titr  in  error)  were  engaged  In  finding 
s  for  orphan  children,  and  tbat  sbe  was 
collecting  money  tor  the  support  and 


maintenance  of  said  orphanage,  and  for  tbe 
support  and  maintenance  of  tbe  orphan  chil- 
dren located  therein.  Tlie  information  tben 
proceeds  to  allege  tbat  Mrs.  Baker  was  not 
tben  and  there  a  representative  of  said  or- 
phan asylum,  and  In  tbat  form  proceeds  to 
negative  tbe  existence  of  each  of  tbe  facts 
alleged  to  have  been  represented,  closing 
such  negation  with  tbe  words  "all  of  which 
sbe,  tbe  said  Mrs.  J.  S.  Baker,  tben  and  there 
well  knew."  It  also  alleges  Turner's  belief 
in  tbe  representations,  and  inducement  there- 
by to  give  to  tbe  plaintiff  In  error  25  cents. 
To  review  such  conviction,  and  sentence  to 
pay  a  fine  of  |300,  and  be  committed  to  the 
county  Jail  until  the  same  be  paid,  not  ex- 
ceeding five  months,  tbe  defendant  brings 
tbls  writ  of  error. 

J.  W.  Basbford  and  Theo.  Bnebler  (Bash- 
ford-,  Ayiward  &  Spensley,  of  counsel),  tor 
plaintiff  in  error.  L.  M.  Sturdevant,  Atty, 
Gen.,  and  Walter  D.  Corrigan,  2d  Asst  Atty. 
Gen.,  for  tbe  State. 

DODGE,  J.  (after  stating  tbe  tacts).  1. 
The  first  assignment  of  error  Involves  the 
contention  that  the  statute  (section  4423,  Rev. 
St  189S)  punishing  the  obtaining  of  money 
under  false  pretenses  applies  only  to  commer- 
cial transactions,  and  is  not  applicable  to  the 
mere  inducing  of  one  to  donate  money  as 
a  charity.  This  contention  has  support  from 
People  v.  Clough,  17  Wend.  351,  31  Am.  Dec. 
303,  which  seems  not  to  have  been  question- 
ed or  expressly  reaffirmed  on  tbls  point  in 
New  York.  The  conclusion  was  reached  in 
that  case  on  tbe  strength  of  the  recitation 
which  preceded  the  English  statute  (30  Geo. 
II,  c  24)  which  was  tbe  prototype  of  most  of 
the  statutes  in  this  country;  the  latter,  how- 
ever, not  retaining  the  preamble.  That  pre- 
amble recited  as  the  wrong  to  be  reached  by 
the  statute  the  obtaining  by  evll-dlsposed  per- 
sons of  divers  sums  of  money  or  merchandise, 
"to  tbe  great  Injury  of  industrious  families 
and  to  tbe  manifest  prejudice  of  trade  and 
credit"  Prom  tbls  the  New  York  court  ar- 
gued that  such  trifling  sums  as  people  were 
ever  Induced  to  give  to  mendicants  or  for 
charity  were  not  likely  to  cause  great  Injury 
to  Industrious  families,  or  to  prejudice  trade 
and  credit  The  English  courts,  in  constru- 
ing their  own  statute,  have  never  so  limited 
it  Reg.  V.  Henaler,  11  (3ox,  Cr.  Oa.  570; 
Reg.  V.  Jones,  Temp.  &  M.  270.  Nor  has  any 
other  court,  so  far  as  we,  or  apparently  the 
counsel,  have  ascertained,  adopted  tbe  view 
ot  tbe  New  York  court  which  has  been  repu- 
diated by  many  of  them.  (>>m.  r.  Whltcomb, 
107  Mass.  486;  State  v.  Matthews,  91  N.  C. 
635;  Strong  v.  State,  86  Ind.  208,  44  Am.  Rep. 
292;  State  v.  Styner,  154  Ind.  131,  56  N.  E. 
98;  2  Wharton's  Cr.  Law,  !  1153;  Bishop's 
Cr.  Law,  {  467.  It  Is  claimed  that  this  court, 
to  State  v.  Crowley,  41  Wis.  271,  22  Am.  Rep. 
719,  has  expressly  declared  its  adoption  of 
tbe  rule  of  People  t.  Clough,  and  it  is  true 
that  in  that  case,  at  page  284.  41  Wis.,  this 
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court  said:  "After  much  Investigation  and 
deliberation,  we  have  reached  the  conclusion 
that  the  rule  of  the  New  York  cases  la  sup- 
ported by  the  better  reason,  as  well  as  by  the 
weight  of  authority,  and  that  It  Is  our  duty 
to  adopt  It"  That,  however,  was  said  not 
with  reference  to  the  point  In  hand.  The 
question  in  State  v.  Crowley  was  merely 
whether  the  inducing  of  one  to  part  with  his 
money,  where  both  were  participants  in  a 
criminal  enterprise  and  purpose,  was  within 
the  statute,  and  it  was  held  that  tlie  act  was 
not  Intended  to  protect  criminals  in  their  un- 
lawful dealings  with  each  other;  that  being 
a  suggestion  also  made  in  People  t.  Clough, 
and  being  the  basis  of  decision  in  all  the  oth- 
er New  York  cases  cited.  Clearly,  that  was 
the  rule  of  the  New  York  cases  which  this 
court  declared  Its  decision  to  adopt  We  do 
not  deem  it  controlling  upon  the  present 
question,  which  we  may  therefore  consider  as 
an  open  one  in  this  state.  The  language  of 
our  statute,  adopted  verbatim  from  Massa- 
chusetts (State  V.  Green,  7  Wis.  676,  685),  Is 
general:  "Any  person  who  shall  designedly, 
by  false  pretenses  or  by  any  privy  or  false 
token  and  with  Intent  to  defraud,  obtain 
from  any  other  person  any  money,  goods, 
wares,  merchandise,  or  other  property,"  eta 
The  magnitude  of  the  money  or  property  so 
obtained  is  of  no  consequence  to  the  exist- 
ence of  the  crime.  The  turpitude  of  one 
who  defrauds  in  the  name  of  charity  is  at 
least  as  great  as  that  of  one  who  meets  an- 
other at  arm's  length  in  the  open  field  of 
commercial  transactions.  Criminal  statutes 
are  not  so  much  to  protect  the  individual 
from  injury,  as  to  purge,  as  far  as  possible, 
from  the  community,  the  act  deemed  wrong- 
ful and  prejudicial.  Nor  can  we  concur  with 
the  suggestion  of  the  New  York  court  that 
parsimony  and  resistance  to  calls  of  charity 
are  so  strong  and  effective  generally  with 
our  people  as  to  make  fraud  in  solicitation 
for  such  purposes  of  but  trifling  efficacy  or 
danger.  We  are  persuaded  not  only  that  the 
great  weight  of  authority,  but  the  true  prin- 
ciple underlying  this  enactment,  requires  the 
holding  that  it  prohibits  and  punishes  as  well 
the  fraudulent  obtaining  of  money  or  goods 
for  an  ostensibly  charitable  purpose  as  for 
any  other,  and  that  in  this  respect,  at  least 
the  Information  is  not  insufficient 

2.  It  Is  further  contended  that  the  informa- 
tion is  UiBufflclent  for  that  it  does  not  clearly 
nllege  knowledge  on  the  part  of  the  accused 
of  the  falsity  of  the  statements  charged 
against  her.  The  manner  of  allegation  of  the 
falsity  of  the  statements,  and  of  Mrs.  Baker's 
knowledge  thereof.  Is  set  forth  in  the  state- 
ment of  facts.  Confessedly,  It  is  somewhat 
Inartificial,  and  not  the  most  approved  and 
unambiguous  method  of  asserting  that  the 
statements  were  false,  and  that  the  accused 
knew  they  were  false,  and  yet  we  cannot 
think  It  reasonably  capable  of  any  other  sig- 
nificance. To  declare  that  an  asserted  fact 
is  not  the  fact  cannot  fall  of  declaring  the 


falsity  of  such  assertion,  and  su^ 
tion  is  made  with  reference  to  eaci 
representations  cliarged  upon  accuse 
phrase,  "all  of  which  she,  the  said  M 
Baker,  then  and  there  well  knew," 
ately  follows  all  these  negations  of  ft 
out  break,  being  separated  therefron 
by  a  comma.  We  cannot  doubt  t 
and  her  counsel  were  fully  infom 
the  state  charged  that  the  various  ai 
made  by  her  were  untrue,  and  that  s 
that  the  facts  so  asserted  by  her  di<3 
1st  and  that  this  is  sufficient 

3.  Several  assignments  of  error  ai 
cated  upon  the  charge  to  the  jury. 

(a)  Among  these  was  a  somewhat : 
ly  worded  Instruction  with  referenc' 
Dysart  institution,  to  which  accat 
claimed  to  have  represented  that  her 
age  had  resemblance.  By  the  eviden 
peared  that  there  never  had  been  a 
thing  as  the  Dysart  Orphanage  a< 
The  court  informed  the  Jury  that  the 
had  been  such  an  Institution,  and  th 
on  to  Instruct  that  accused  might 
vlcted  under  this  Information  if  any 
representations  among  those  specific 
information  were  false.  Counsel  tal 
etrically  different  views  of  the  foro 
charge;  the  plaintiff  in  error  assum 
It  was  an  Instruction  that  this  asse 
any  rate,  was  false,  and  was  enougl 
Vict,  while  the  Attorney  General  und 
it  as  a  declaration  that  this  could  i 
material  misrepresentation,  but  that 
were  others  established,  she  might  i 
less  be  convicted.  As  it  will  not  be 
to  the  result  we  only  call  attentlo) 
ambiguity  of  the  expressions  used,  as 
by  the  differing  positions  of  counsel 
to  the  end  that  upon  another  trial  e 
blguity  may  be  avoided. 

(b)  Strenuous  criticism  is  made  i 
instruction  with  reference  to  re 
doubt-especially  upon  the  sentence 
"A  reasonable  doubt  which  entitle! 
cused  person  to  an  acquittal  is  a  ( 
guilt  reasonably  arising  from  all  the  • 
in  the  case."  This  is  claimed  to  fa) 
the  criticism  recently  pronounced  in 
ter  V.  State,  112  Wis.  496,  500,  88  N. 
and  to  suggest  the  idea  that  evidet 
be  adduced  in  the  case  which  ai 
doubt,  before  the  Jury  are  entitled  t< 
It  suffices  to  say  that  the  whole  cha: 
en  together,  of  which  this  sentence  1 
a  part,  so  completely  negatived  tt 
and  conveyed  the  contrary  one— that 
sumption  of  innocence  pervaded  th 
trial,  and  that  acquittal  must  resul 
that  presumption  was  overcome  be: 
reasonable  doubt— that  it  is  In  no  wU 
ious  to  what  was  said  in  the  McAlIls' 
The  vice  in  the  instruction  there  < 
consisted  in  the  possible  suggestion  t 
ry  that  conviction  was  their  duty  unl 
could  find  from  the  evidence  Justlfict 
acquittal,  although  that  Justiflcatio: 
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Bt  in  a  reasonable  doubt  raised  by  the 
nee.  The  inatructlon  In  tills  case,  tak- 
I  whole,  made  clear  that  they  must  ac- 
[mlesB  the  evidence  overcame  all  reason- 
doubt  The  phrase  used  in  the  above- 
>d  sentence,  "which  entitles  an  accused 
n  to  acquittal,"  is  not  of  itself  to  be  ap- 
id.  It  may  be  claimed  that  it  suggests 
)bstacle8  must  be  affirmatively  overcome 
rrant  acquittal.  The  substituted  phrase- 
used  in  Emery  v.  State,  101  Wis.  627, 
'8  N.  W.  145,  is  much  preferable,  name- 
leyond  which  guilt  must  be  afflrmative- 
t>ved  in  order  to  Justify  a  verdict  of 
r."  That  preserves  the  idea  that  there 
I  persistently  the  burden  to  prove  guilt, 
■  the  burden  to  prove  innocence.  That 
oubt  must  be  one  arising  from  a  consid- 
»n  of  the  whole  evidence  is  an  unassail- 
jroposition.  Emery  v.  State,  supra;  But- 
State,  102  Wis.  864,  868,  78  N.  W.  690. 
does  not  mean,  however,  that  any  spe- 
or  affirmative  proof  of  innocence  need 
troduced  to  arouse  the  doubt.  Absence 
Idence  on  some  subject  may  leave  the 
reasonably  doubtful  of  guilt.  Hence  It 
ill  to  Inform  tbe  Jury  that  the  doubt 
d  arise  from  a  consideration  of  all  tbe 
nee,  or  want  of  evidence,  though  we  are 
repared  to  hold  that  tbe  absence  of  such 
Ized   addition  is  necessarily  reversible 

Further  error  is  assigned  upon  the  def- 
D  in  the  charge  of  what  might  constl- 
in  "Orphanage,"  or  "home  for  orphans," 
curt  saying:  "If  the  defendant  or  her 
ind  were  maintaining  a  boarding  house, 
;>lace  where  children  were  taken  care  of 
Ire,  and  in  which  no  element  of  charity 
ed,  then  such  institution  cannot  be  con- 
id  as  an  orphans'  home,  as  the  term 
1  ordinarily  he  understood  by  persons 
ire  solicited  for  charitable  donations  for 
lupport  of  such  an  Institution."  This 
juallfled  in  other  parts  of  the  charge  by 
nentB  that  it  was  not  inconsistent  with 
ixlstence  of  an  orphanage  that  money 
t  be  paid  for  the  care  and  nurture  of  the 
tes,  or  that  the  persons  in  charge  tbere- 
ould  receive  their  expenses  and  reason- 
compen^tion  and  emolument  for  so  do- 

The  concrete  question  presented  is 
tier  some  element  of  charity  is  essential 
e  thing  described  by  the  accused,  ac- 
Qg  to  the  information,  as  an  orphan  asy- 
tnd  as  the  Baker  Orphanage.    It  is,  per- 

posslble  that  an  institution  might  be 
tained  solely  and  entirely  for  profit,  the 
try  purpose  of  which  was  to  furnish  fa- 
>8  for  the  care  and  nurture  of  children 
ved  of  parents,  Just  as  a  hospital  for  the 
of  tbe  sick  may  be  maintained  upon  that 
y,  and  may  prove  to  be  profitable  to  the 
letors.    It  is  hardly  conceivable,  how- 

that  tbe  proprietors  of  such  an  institu- 
nould  expect  the  public  to  make  contrl- 
ns  towards  its  support  if  informed  of 
baracteristlcs.    Lexicographers  are  not 


unanimous,  but  lean  toward  a  meaning  for 
"orphanage"  or  "orphan  asylum"  suggesting 
destitution  of  those  relieved,  rather  than  a 
profit-seeking  enterprise:  Standard  Diction- 
ary: "Orphanage.  An  institution  for  the  care 
of  destitute  orphans;  orphan  asylum."  Cen- 
tury Die:  "Orphanage.  An  institution  or 
home  for  orphans;  orphan  asylum;  an  asy- 
lum or  home  for  destitute  orphan  children." 
Webster:  "Orphanage.  An  institution  or 
asylum  for  the  care  of  orphans."  Id.:  "Asy- 
lum. An  Institution  for  the  protection  or  re- 
lief of  some  class  of  destitute,  unfortunate, 
or  afflicted  persons."  We  are  persuaded  that 
the  definition  adopted  by  the  trial  court  ac- 
cords with  the  meaning  which  the  words 
must  have  had  In  the  context,  and  under  the 
circumstances  where  uttered,  according  to  the 
information  and  the  evidence  of  the  com- 
plaining witness.  It  is  not  conceivable  but 
the  accused  must  bave  used  them  in  the 
sense  of  suggesting  some  measure  of  char- 
ity, and  with  the  expectation  that  they  would 
be  understood  in  that  sense  by  the  hearer. 
We  bold  that  there  was  no  error  in  the  charge 
on  this  subject 

(d)  As  already  stated,  the  court  instructed 
the  Jury  that  they  might  reach  a  verdict  of 
conviction  if  any  of  the  material  representa- 
tions were  found  to  have  been  made  and  to 
be  untrue,  with  the  other  necessary  qualifica- 
tions. No  authority  is  cited  in  opposition  to 
the  correctness  of  this  rule,  which  has  been 
entirely  approved  in  this  state  as  to  dvil 
eases  (Shaw  v.  Gilbert  111  Wis.  185,  86  N. 
W.  188),  and  is  supported  in  criminal  prosecu- 
tions by  Rex  v.  Dale,  7  Carr.  &  P.  352,  and 
State  V.  Mills,  17  Me.  211.  We  see  no  reason 
why  the  rules  in  civil  and  criminal  cases  on 
this  subject  should  differ;  except  as  to  the 
certainty  of  proof.  Of  course,  it  must  appear 
that  the  false  statements  which  are  estab- 
lislied  were  material  in  the  sense  that  they 
of  themselves,  without  aid  from  those  which 
are  not  proved,  induced  the  accuser  to  part 
with  his  money  or  goods;  else  the  crime  of 
obtaining  goods  by  false  pretenses  is  not  ac- 
complished. We  conclude,  therefore,  that 
there  was  no  error  In  this  instruction. 

4.  We  now  come  to  the  errors  assigned 
upon  the  admission  of  evidence,  which'  are 
very  numerous,  but  not  more  so  than  Is  war- 
ranted by  the  extraordinary  flights  of  in- 
quiry In  which  the  trial  court  indulged  the 
state's  counsel.  Much  of  the  objected  tes- 
timony consisted  of  narratives  of  conversa- 
tions with  and  conduct  of  tbe  accused  on 
other  and  remote  occasions,  so  Interlarded 
with  gossipy  or  scandalous  suggestion  and  In- 
nuendo as  to  indicate  the  purpose  of  the  wit- 
nesses, if  not  of  counsel,  to  degrade  and  dis- 
credit her  in  the  esteem  of  the  Jury.  Any 
such  attempt  on  the  part  of  counsel  in  the 
trial  of  any  case,  but  especially  of  the  at- 
torney for  the  state  In  a  criminal  prosecution, 
is  highly  improper,  and  should  be  promptly 
checked  by  the  trial  court.  Barton  v.  Bruley 
(Wis.)  96  N.  W.  815.    One  the 
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right  to  have  his  gtdit  or  innocence  of  the 
partlcnlar  charge  Impartially  tried  by  the 
Jury,  unprejudiced  by  any  knowledge  of  his 
general  bad  character.  This  snbject  has 
been  so  recently  treated  In  Paulson  v.  State 
(Wis.)  94  N.  W.  771,  and  Barton  v.  Bmley, 
supra,  that  we  may  forego  further  remark 
upon  Its  general  aspects.  Notwithstanding 
this  general  right  to  immunity  from  inquiry 
into  previons  character,  and  absolute  right 
against  such  inquiry  for  mere  purposes  of 
viliflcatlon,  still  the  accused  sometimes  must 
be  subjected  to  a  disclosure  of  improper  or 
criminal  conduct  other  than  that  charged, 
when  such  disclosure  is  the  incidental  and  un- 
avoidable result  of  proving  some  essential  and 
material  fact  relevant  to  the  particular  issues 
on  trial— as,  for  example,  conviction  of  anoth- 
er crime  may  be  parol  against  an  accused  if 
he  takes  the  stand  as  a  witness,  but  merely 
to  affect  his  credibility.  Farther  than  that 
the  Jury  have  no  right  to  consider  his  prior 
criminality  as  bearing  on  the  probability  of 
bis  commission  of  the  acts  charged,  though 
probably  they  cannot  t)e  prevented  from  so 
doing,  unconsciously  if  not  consciously.  Iq 
a  class  of  cases  where  a  specific  intent  is  an 
essential  element  of  the  crime,  other  similar 
acts  so  closely  connected  with  that  charged, 
as  to  tend  directly  to  show  the  intent  char- 
acterizing the  latter  may  be  proved  for  that 
purpose.  The  crime  here  charged  involves, 
as  an  essential  element,  the  intent  to  de- 
fraud, and  is  among  tliat  exceptional  class. 
Mayer  v.  People,  80  N.  Y.  3ft4.  This  excep- 
tion does  not  open  the  door  to  general  viliflca- 
tlon, however.  It  is  no  more  proof  of  the 
fraudulent  intent  than  of  the  other  elements 
of  the  crime  that  accused  is  of  loose  morals 
or  general  dishonest  tendencies.  Whart  Or. 
Ev.  {  46;  Com.  v.  Shepard,  1  Allen,  5T5.  In- 
tent, in  its  legal  sense,  is  quite  distinct  from 
motive.  It  is  defined  as  the  purpose  to  use 
a  particular  means  to  effect  a  certain  result 
Motive  la  the  reason  which  leads  the  mind  to 
desire  that  result  The  Intent  charged  here 
is  the  purpose  to  mislead  Turner  into  giving 
money  in  reliance  on  supposed,  but  not  ex- 
istent facts,  known  by  the  accused  not  to 
exist  The  law  permits  the  inference  that 
one  who  commits  a  series  of  acta  bearing 
close  similarity  and  connection  with  each 
other,  and  clearly  evincing  a  similar  intent  in 
each,  probably  has  the  same  intent  in  an- 
other act  of  the  same  nature  as,  and  clearly 
connected  with,  such  series.  Com.  v.  Stone, 
4  Mete.  (Mass.)  43;  Weyman  v.  People,  4 
Hun,  511,  affirmed  In  62  N.  Y.  623;  People  v. 
Mollneux,  168  N.  Y.  264,  297,  61  N.  B.  286; 
State  V.  Cole,  19  Wis.  129;  Williamson  t. 
State,  74  Wis.  263,  42  N.  W.  Ill;  Roscoe,  Cr. 
Ev.  (lltb  Eng.  Ed.)  pp.  93,  491.  It  is  under 
this  rule  that  the  state  claims  admissibility 
generally  for  the  testimony  now  under  con- 
sideration. 

A  large  part  of  this  protested  evidence  con- 
sisted of  testimony  of  two  witnesses  to  con- 
versations  with   the  accused   in   Minnesota 


some  six  months  before  tlie  offense.  1 
she  made  statements  as  to  an  oi 
maintained  by  her  quite  different  ii 
from  those  made  to  Ttimer,  tliougl 
some  g«ieral  similarity.  There  is  i 
ing  tliat  these  statements  were  in  i 
connected  with  an  attempt  to  obtali 
from,  or  otherwise  defraud,  tlMwe  t 
they  were  uttered.  There  was  no 
tlut  the  place  then  maintained  by 
the  same  as  tiiat  existing  April  1,  1 
later  in  the  trial  the  contrary  exprc 
peared.  No  relationslilp  whatever 
gested  between  these  conversations 
nesotn  and  that  with  Turner,  except 
both  of  them  the  existence  of  an 
borne  was  mentioned,  and  some  de 
thereof  given.  This  was  followed 
dence  tluit  the  place  maintained  by 
in  October,  1901,  was  quite  differe 
the  description  given  to  these  wltnes 
are  unable  to  discover  any  semblano 
nection  between  these  transactions  i 
charged,  especially  with  reference  ti 
tent  Whatever  the  intent  in  the 
ones— mere  boasting  or  what— it  ( 
could  not  have  been  that  charged  to 
Isted  in  the  interview  in  April,  1) 
the  admission  of  this  evidence  tbe 
was  exhibited  to  the  Jury  as  a  liar, 
discredited  and  abased,  as  she  ougt 
have  been.  We  deem  it  altogethei 
and  inadmlsGible. 

None  of  the  other  evidence  pres* 
the  assignments  of  error  is  even  cli 
come  within  the  exception  above  d 
permitting   proof  of   other   similar 
tions  In  a  trial  for  false  pretenses, 
consider  it  as  briefly  as  we  may. 

A  considerable  body  of  testimony  w 
in  description  of  an  establishment  n 
ed  by  accused  about  the  autumn 
known  as  "Sacred  Refuge"— all  of  It 
less  derogatory.  We  are  wholly  at 
account  for  the  offer  or  admission  of 
dence,  unless,  indeed,  the  court  concel 
an  orphanage  could  not  be  kept  by  an 
ble  person,  and  that  bad  housekeepin 
time  tended  to  show  the  keeper 
maintain  an  orphanage.  It  certainlj 
tend  to  prove  that  the  specific  sti 
made  by  her  as  to  an  entirely  difl< 
tablishment  in  April,  1902,  were  fals 
was  the  fact  charged  against  her. 
sion  of  tills  class  of  evidence  was 

Another  very  great  mass  of  evlde 
offered  from  numerous  witnesses,  I 
dally  from  one  Mrs.  Parker,  desert 
the  establishment  maintained  by  the 
and  her  husband  at  No.  4544  Lond 
during  tbe  months  of  December, 
February,  and  perhaps  part  of  M 
great  deal  of  this  testimony  was  dei 
showing  the  place  to  be  very  badly 
1)0  wholly  inadequately  furnished,  i 
permeated  throughout  by  suggestio 
treatment  of  the  few  children  who 
Inmates.    It  must  have  been  very  1 
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to  tbe  accused.  If  not  properly  admissible. 
A  large  part  of  tbis  testimony  was  glTon 
witbont  its  appearing  whether  the  establish- 
ment referred  to  was  the  same  maintained 
by  tbe  accused  on  tbe  1st  of  April,  1902, 
tbe  time  of  alleged  misrepresentations  to 
Turner;  but  It  Anally  appeared  by  one  of 
tbe  state's  witnesses  that  the  accused  bad  re- 
moved from  4S44  London  Road,  and  estab- 
lished herself  in  a  different  location  on  the 
same  street,  about  the  1st  of  April,  and  by 
another  witness  that  such  removal  was  prior 
to  tbe  Ist  of  April,  and  either  in  March  or 
late  In  February.  There  Is  no  evidence  tend- 
ing to  show  that  tbe  last  place  was  either 
Identical  with  or  similar  to  that  kept  during 
the  period  covered  by  this  testimony.  The 
evidence  was  objected  to  on  tbe  ground, 
amongst  others,  of  remoteness.  We  cannot 
avoid  the  conclusion  that  this  objection  was 
well  founded.  There  is  no  presumption,  espe- 
cially upon  a  criminal  trial,  that  one  who  in 
January  had  an  inadequate  establishment 
at  one  place  also  has,  after  removal  to  an- 
other place,  an  inadequate  and  unfit  estab- 
lishment It  is  not  alleged  In  tbe  informa- 
tion tlvat  Mrs.  Baker  made  any  representa- 
tions as  to  what  kind  of  an  establishment 
she  maintained  in  January,  but  merely  that 
at  tbe  time  of  her  conversation  with  Turner 
she  bad  an  orphan  asylum.  If  it  be  conceded 
that  evidence  of  lack  of  furnishings,  small 
number  of  children,  charges  for  their  board, 
inadequate  clothing,  and  tbe  like,  go  to  prove 
that  the  establishment  was  not  an  orphan- 
age or  orphan  asylum,  within  the  meaning 
of  those  words  as  used  by  tbe  accused  to  Mr. 
Turner;  still  this  class  of  evidence  bad  no 
tendency  to  show  tbe  falsity  of  the  state- 
ments made  by  her  as  to  an  institution  en- 
tirely distinct  and  separated  by  a  removal 
and  by  some  period  of  time  from  that  which 
tbe  'Witnesses  saw.  We  must  hold  that  the 
admission  of  tbis  class  of  testimony— espe- 
cially so  much  of  It  as  came  In  after  tbe 
fact  of  tbe  removal  to  the  other  place  appear- 
ed—-was  error. 

Two  or  three  witnesses  were  allowed  to  tes- 
tify to  transactions  with  and  communications 
from  tbe  plaintiff's  husband,  not  in  her  pres- 
ence, tbe  tendency  of  which  was  to  show  a 
purpose  of  himself  and  wife  to  apply  to  their 
own  private  accumulations  all  moneys  ob- 
tflined  by  them,  and  not  to  devote  tliom  to 
the  care  of  the  orphans;  also  a  desire  to 
be  secret  as  to  the  amounts  received.  It 
fieems  too  obvious  even  to  require  statement 
that  tbis  was  erroneous.  If  any  facts  exist 
within  tbe  knowledge  of  a  third  person,  tbey 
must  be  proved  by  tbe  testimony  of  that 
person,  and  not  as  hearsay  by  those  to  whom 
he  has  made  statements;  but  especially  were 
the  statements  of  the  husband  Inadmissible 
against  tbe  accused,  for  he  could  not  have 
been  i>ermitted  to  testify  to  them.  Carney  t. 
Glelssner,  58  Wis.  674,  17  N.  W.  398. 

Some  testimony  was  given  by  Mrs.  Smith 
as  to  conduct  of  herself  and  others  who  were 


soliciting  mon^  in  Minnesota  for  this  or- 
phanage, in  the  absence  of  MrsI  Baker,  and 
with  which  she  is  not  shown  to  have  bad 
any  conne<^on.  Tbe  facts  testified  to  are 
of  very  little  relevancy,  and  we  might  think 
them  nonprejudicial,  but  the  inadmissibility 
of  such  evidence  1b  obvious.  It  is-  entirely 
res  inter  alios  acta. 

Testimony  was  admitted  from  different 
witnesses  tending  to  show  circumstances  de- 
rogatory to  the  accused— part  of  It  by  ber 
own  admissions,  and  part  of  it  by  rumors  in 
the  community  and  by  recollection  of  the 
contents  of  public  records.  Tbe  more  promi- 
nent of  those  subjects  were,  for  example, 
an  admission  by  Mrs.  Baker  that  she  did  not 
dare  to  force  ber  sister  to  pay  over  money 
due  her,  because  that  sister  knew  things  to 
hct  disadvantage,  and  threatened  to  expose 
her;  also  that  she  and  her  husband,  while 
living  together  and  having  a  young  baby, 
were  rumored  in  tbe  community  not  to  Im 
married,  and  that  they  at  first  asserted  a 
marriage  In  Minneapolis,  but  could  not  pro- 
duce certificate,  then  admitted  It  to  be  only 
a  common-law  marriage,  and  then  later  were 
formally  married,  as  witness  ascertained  from 
a  record  inspected  by  him  at  West  Superior. 
There  were  other  things  more  or  less  inju- 
rious to  the  general  character  of  accused  and 
of  ber  husband  admitted  in  evidence;  not 
needing  mention  in  detail.  A  reference  to 
Goodwin  v.  State,  114  Wis.  318,  90  N.  W.  170. 
Paulson  V.  State,  supra,  and  Barton  v.  Bruley, 
supra,  must  suffice  to  show  not  only  the 
error,  but  tbe  extreme  prejudice  to  the  ac- 
cused from  such  testimony.  There  may  be 
doubt  whether  full  exception  was  reserved  to 
all  of  these  objectionable  Items  of  evidence, 
but  enough  to  constitute  reversible  anor 
were  duly  excepted  to. 

Tbis  opinion  has  already  extended  to  such 
volume  that  we  feel  tbe  very  many  other 
assignments  of  error  upon  details  In  tbe  ad- 
mission of  evidence  may  be  passed  without 
express  discussion,  and  left  with  tbe  expecta- 
tion that  any  errors  therein  will  not  reap- 
pear upon  a  new  trial,  conducted  In  deference 
to  the  general  suggestions  hereinabove  con- 
tained. Enough  errors  certainly  have  already 
been  pointed  out  to  render  reversal  unavoid- 
able. 

Judgment  and  sentence  reversed,  and  catise 
remanded  for  a  new  triaL 


TOUNGBBJRG  t.  LAMBEJRTON. 
(Supreme  Court  of  Minnesota.    Dec.  11,  1903.) 

WRITTEN    CONTRACT— ALTBRATION—BlfPIiOT- 

MENT— EVIDENCE— DISCHARQB 
— ACCOUNTINO. 

1,  It  Is  competent  for  the  parties  to  a  written 
agreement  to  change  or  modify  the  same,  and 
thns  by  new  conditions,  not  in  writing,  waive, 
add  to,  or  qnalify  its  terms;  and  where  recip- 
rocal rights  are  granted  or  concessions  are  made 

IT  1.  See  Contract*,  vol.  U,  Cent.  Dig.  «S  1119.  1123. 
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by  both  parties  under  the  parol  modificatioiM, 
and  have  been  acquiesced  in  by  each,  the  new 
arraneement  will  be  sustained. 

2.  Evidence  considered,  and  lield  to  support 
the  claim  that  a  written  agreement  was  chan- 
ged by  parol  modifications,  and  to  uphold  the 
claim  that  reciprocal  rights  and  concessions 
were  acquiesced  in  and  acted  upon  by  the  par- 
ties. 

8.  Where,  under  the  terms  of  a  written  con- 
tract, one  party  was  required  to  render  serv- 
ices to  the  other  for  a  year  at  a  fixed  salary, 
and  to  receive  as  a  bonus  a  percentage  on  the 
business  of  his  employer  at  a  specified  time, 
heJd,  that  a  parol  modification  wherein  it  was 
provided  that  either  might  terminate  the  con- 
tract at  will  when  a  settlement  should  be  made, 
entitled  a  discharged  employ^  to  a  settlement, 
and  that  his  right  of  action  then  accrued  for 
the  profits  or  bonus  earned. 

4.  Where  an  employ^  has  been  discharged 
from  his  master's  service  either  In  accord  with 
or  in  violation  of  the  terms  of  the  contract  of 
employment,  and  has  accepted  such  discharge, 
or  acquiesced  therein,  as  under  the  facts  in  this 
case,  he  is  not  required  to  return  to  the  em- 
ployer's service  at  the  request  «r  importunity 
of  the  latter. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Oonn- 
ty;  William  Louis  Kelly,  Judge. 

Action  by  Leonard  Youngberg  against  O. 
P.  Lamberton.  Verdict  for  plaintiff.  From 
an  order  denying  a  motion  for  judgment  or  a 
new  trial,  defendant  appeals.    Affirmed. 

Durment  &  Moore,  for  appellant.  F.  W. 
Murphy,  Guy  L.  Caldwell,  and  Thomas  Ejiee- 
land,  for  respondent. 

LOVELY,  J.  This  action  to  to  recover  for 
several  weeks  of  service  by  plaintiff  in  the 
performance  of  lito  duties  In  defendant's  land 
agency  at  Herman  under  the  terms  of  a  writ- 
ten contract  as  modified  by  subsequent  agree- 
ment according  to  plaintiff's  claim.  Under 
the  terms  of  the  agreement  as  originally 
made,  the  employment  was  to  continue  for 
the  period  of  one  year.  There  were  further 
provisions  therein  that  plaintiff  should  for- 
ward all  moneys  received  to  St.  Paul,  where 
defendant  had  an  office;  tliat  all  bills  should 
be  paid  by  defendant  himself;  tliat  plaintiff 
should  not  sign  the  sales  contracts,  which 
were  to  be  executed  without  change  np<M) 
blanks  furnished  by  the  employer.  Plaintiff 
was  to  receive  $50  per  month  as  salary  and 
commissions  upon  the  net  profits  of  the  busi- 
ness. On  the  let  day  of  January  of  each 
year  there  should  be  an  accounting  between 
the  parties,  and  in  case  of  plaintiff's  default 
to  comply  with  the  terms  of  the  contract,  he 
might  be  discharged  at  the  option  of  the  de- 
fendant, when  an  accounting  should  be  had 
and  "settlement  made."  For  the  plaintiff  it 
was  claimed  that  the  written  contract  was 
changed  through  oral  modifications  of  the 
parties,  whereby  the  plaintiff  was  authorized 
to  sign  sales  contracts  with  third  persons, 
or  make  changes  therein;  that  the  moneys 
received  by  plaintiff  In  the  business  should 
be  deposited  in  the  Grant  County  Bank  at 
Herman,  instead  of  being  sent  to  St.  Paul; 
that  necessary  bills  were  to  be  paid  by  plain- 


tiff from  defendant's  funds  In  his 
and,  further,  that  either  party  mi 
mlnate  the  period  of  plalntUTs  emp 
at  will  when  a  settlement  shonld  b 
After  these  suggested  alterations, 
dence  tends  to  show  that  plaintiff  o 
In  hto  attention  to  the  employer's 
about  three  weeks,  when  difference 
and  he  was  discharged  by  defendant; 
then  demanded  a  settlement  and  paj 
what  was  due  him  in  arrears  of  sai 
for  his  share  of  the  profits  on  the 
slons  received  up  to  that  time;  f 
was  promised  by  defendant  Upon 
ure  to  comply  with  such  promise,  i 
was  brought  before  the  date  fixed  in  ' 
ten  contract  for  settlements  to  be  ma 
the  defendant  it  was  claimed  at  1 
under  proper  issues  that  the  written 
remained  in  force,  and  had  not  beei 
in  any  respect;  that  plaintiff  was 
charged,  but  left  defendant's  emplo 
own  volition.  There  was  a  contest 
amount  due  for  salary  also;  that 
was  entitled  to  nothing  for  commlss 
profits  during  the  period  he  was  in 
ant's  service.  Under  the  pleadings, 
claimed  damages  for  loss  of  profits 
he  was  wrongfully  discharged,  but  tl 
was  withdrawn  at  the  trial,  and 
issues  submitted  to  the  Jury  by  tl 
were  whether  the  alleged  changes 
original  contract  had  been  adoptee 
such  contract  had  not  been  changed, 
plaintiff  had  been  discharged  by 
ployer,  It  being  held  by  the  court 
either  event  plaintiff  was  entitled  tc 
the  amount  due  for  profits  on  comml 
the  time  he  quit.  The  jury  returne 
diet  in  favor  of  plaintiff  for  a  sul 
sum.  There  was  a  motion  for  Jndg 
a  new  trial  in  the  alternative,  wt 
denied.  From  this  order  defendant 
Considerable  time  was  occupied 
trial  to  establish  the  amount  of 
transacted  at  the  agency  during  p 
service,  and  the  net  profits  upon  wb 
missions  should  be  estimated,  but  i 
necessary  to  review  this  evidence, 
ruling  occurring  during  its  reception 
is  not  made  to  appear  that  defend 
legally  prejudiced  thereby.  Neithe 
be  doubted  that  it  was  competent 
parties  to  the  written  agreement  tc 
or  modify  the  same,  and  by  new  co 
not  in  writing,  waive,  dissolve,  or  a 
original  contract,  or  to  add  to  or  qt 
terms,  so  as  to  be  valid  and  bind! 
the  parties.  Goss  v.  Nugent,  S  B.  < 
Delaney  v.  Llnder,  22  Neb.  274,  & 
630;  Lynch  v.  Henry,  76  Wto.  63: 
W.  837;  McCreery  v.  Day,  119  N. 
N.  E.  198,  6  L.  R.  A.  608,  16  Am. 
793.  The  modification  of  the  contra 
plaintifTB  claim  rests  principally  i 
own  evidence.  He  states  that  ab 
days  after  the  execution  of  the  writt* 
ment  he  had  a  conversation  with  dc 
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and,  quotins  from  his  testimony  relative  to 
tbat  matter,  he  says:  "Defendant  told  me 
tbat  at  any  time  I  wanted  to  quit  he  would 
settle  up  with  me,  if  I  became  dissatisfied; 
and  if  be  became  dissatisfled  with  me  he 
wanted  the  same  privilege;  to  pay  me  what 
was  owing  on  the  contract,  and  we  would 
quit  doing  business  together."  This  is  square- 
ly contradicted  by  defendant,  and  it  Is 
now  insisted  that  it  does  not  go  far  enough 
to  establish  that  the  suggested  change  bad 
been  made;  that  It  was  merely  a  proposition 
by  the  defendant,  without  the  expressed  ac- 
ceptance of  plaintifT,  which  would  be  neces- 
sary to  constitute  a  consideration  therefor. 
Bryant  ▼.  Lord,  19  Minn.  396  (Gil.  342); 
Michaud  y.  MacGregor,  61  Minn.  198,  63  N. 
W.  479.  Conceding  this  to  be  so,  there  was 
evidence  tending  to  show  that  during  the 
tlirce  weeks  following  plaintiff  continued  in 
defendant's  employ,  instead  of  sending  mon- 
eys received  for  defendant  to  St.  Paul,  he  de- 
posited the  same  In  the  Grant  County  Bank, 
and  paid  bills  for  livery  from  the  same 
source;  and  that  In  one  or  two  Instances  he 
mnde  alterations  In  sales  contracts,  which 
be  was  only  authorized  to  do  by  virtue  of  the 
alleged  new  arrangement.  Defendant  testi- 
fied, in  effect,  that  he  knew  nothing  of  these 
matters,  bnt  a  careful  review  of  the  evidence 
leads  to  the  conclusion,  from  the  fact  tbat 
reports  of  the  business  were  made  to  him, 
and  the  knowledge  of  the  way  In  which  It 
was  supervised  by  his  wife  and  an  assist- 
ant, who  were  at  Herman,  he  might  well 
have  known  of  the  same.  The  Jury  at  least 
bad  a  right  to  infer  that  he  did,  and  we 
cannot  Interfere  with  their  conclusion  in  that 
respect. 

It  further  appears  from  the  evidence  that, 
at  the  time  plaintifT  quit  defendant  was  quite 
angry,  and  told  bim  that  "he  didn't  want  biro 
to  come  near  the  office  any  more  If  he  [plain- 
tiff] wouldn't  work  under  the  directions  of 
his  wife,  and  several  other  things";  that  he 
did  not  go  to  the  office  the  next  day,  and 
Bpoke  to  defendant  about  settling  up,  who 
said  he  would  settle,  but  never  did.  There 
was  further  evidence  that  plaintiff  assented 
to  bis  discharge,  which  was  not  at  the  time 
claimed  to  have  been  for  any  default  of  bis 
or  violation  by  him  of  the  terms  of  the  orig- 
inal agreement.  This  made  plaintiff's  ac- 
quiescence in  the  modifications  in  respect  to 
the  right  of  either  party  to  terminate  the 
employment  at  will  an  issue  of  fact  for  the 
Jury.  This  testimony  tended  to  show  that 
reciprocal  rights  were  granted  and  conces- 
flons  made  by  each  of  the  parties  in  the 
modification  of  the  original  agreement,  and 
Were  acquiesced  in  by  each;  hence  upon  the 
verdict  of  the  jury  the  new  contract,  though 
resting  partly  upon  the  original  stipulations 
and  partly  upon  parol  changes,  must  be  re- 
garded as  their  final  determinative  conven- 
tion concerning  all  matters  between  the  par- 
He*.    Siebert  t.  Leonard,  17  Minn.  436  (GU. 


410);  McClay  v.  Glnck,  41  Minn.  193,  42  N. 
W.  873;  King  v.  Duluth  Ry.  Co.,  61  Minn. 
482,  03  N.  W.  1105. 

It  is  claimed  for  defendant  that  the  action 
was  prematurely  commenced,  since  under 
the  written  agreement  the  settlements  could 
not  be  made  until  on  the  let  of  January  fol- 
iowlnij;  but  we  are  unable  to  adopt  this 
view.  The  settlements  referred  to  in  the 
written  contract  were  obviously  based  upon 
its  supposed  continued  existence  without 
change.  If  the  contract  was  altered  so  that 
rights  therein  provided  for  might  be  termi- 
nated, such  changes  became  a  part  of  the 
new  agreement,  and  substantially  affected 
the  obligations  of  the  parties  not  only  where 
60  expressly  stated,  but  when  reasonable  nec- 
essary results  would  or  ought  in  Justice  to  be 
Inferred.  It  was  not  expressly  stated  tbat  a 
right  of  action  should  accrue  for  the  amount 
found  to  be  due  plaintiff  upon  settlement,  but 
it  Is  only  a  fah:  implication  tbat  an  imme- 
diate right  of  action  accrued,  rather  than  that 
plaintiff  should  wait  for  compensation  be  had 
earned  long  after  his  claim  thereto  had  been 
established  by  an  accounting;  and  If  It  was 
the  duty  of  defendant  to  make  a  settlement 
with  plaintiff,  the  request  of  the  latter  there- 
for and  refusal  by  the  former  to  accede  there- 
to answers  the  contention  that  the  suit  was 
prematurely  brought. 

It  is  llkevrlse  a  sufficient  answer  to  the  sug- 
gestion that  under  the  original  contract  It  Is 
to  be  presumed  that  the  percentage  upon  the 
net  profits  of  the  business  Involved  a  longer 
period  than  plalntifTs  actual  service  to  say 
that.  If  this  be  so.  It  was  only  the  necessary 
result  of  the  agreement  to  settle  on  the  ter- 
mination of  the  contract  as  modified  that  the 
change  made  waived  defendant's  rights  In 
that  ijogard. 

There  was  evidence  on  the  part  of  the  de- 
fendant tending  to  show  that  after  plaintiff 
quit  he  was  requested  by  defendant  to  re- 
turn to  his  employment.  This  view  was  not 
submitted  to  the  Jury.  We  have  no  doiibt 
the  court  was  right  In  this  respect  An  is- 
sue was  clearly  made  In  the  evidence  upon 
the  disputed  fact  of  plaintiff's  discharge. 
Defendant  denied  that  he  discharged  the 
plaintiff,  and  claimed  that  the  latter  quit 
wrongfully,  and  of  bis  own  accord,  In  which 
case  the  Jury  were  told  he  could  not  recover: 
but  he  also  Insisted  that.  If  plaintiff  was  In 
fact  discharged,  and  the  Jury  must  have 
found  this  to  be  so,  then  all  mutual  rights 
under  the  contract  were  terminated,  and  we 
know  of  no  rule  that  would  then  permit  de- 
fendant to  repudiate  his  own  action  and  re- 
establish the  obligations  of  the  other  party. 

We  have  considered  every  assignment 
which  we  regard  as  important  for  the  deter- 
mination of  this  appeal.  Those  not  specific- 
ally noticed  are  neither  new  nor  mat«4al. 

Order  affirmed. 

START,  0.  J.,  absent  sick,  took  no  part 
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HUNT  T.  DEAN  et  aL 

(Supreme  Court  of  Minnesota.    Dec.  11,  1903.) 

FRAUDULENT    CONVEYANCE— ACTION    TO    SET 

ASIDE— VENUE— PARTIES— CAUSES 

OP  ACTION-JOINDER. 

1.  An  action  to  set  aside  certain  deeds  of 
real  property,  situated  in  more  than  one  coun- 
ty, as  a  fraud  upon  creditors,  moy  be  brought 
in  either  conntT  under  the  proTlsions  of  Gen. 
St.  1894,  !  5183. 

2.  The  person  through  whom  the  alleged 
fraudulent  transaction  was  perpetrated,  and 
who  merely  conveyed  the  land  by  a  quitclaim 
deed,  is  not  a  necessary  party  defendant  in 
such  an  action. 

8.  9och  a  cause  of  action  may  be  united  with 
one  to  have  a  certain  transaction,  whereby  a 
debtor  extends,  enlarges,  and  adds  to  his  statu- 
tory homestead,  declared  fraudulent  and  void 
as  to  a  judgment  creditor,  and  to  subject  the 
added  land  to  the  lien  of  the  judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Coturt,  Ramsey  Coun- 
ty; Edwin  A.  Jaggard,  Judge. 

Action  by  William  F.  Himt,  tecelver  of  the 
AUemannla  Bank  of  St  Panl,  against  James 
M.  Dean  and  others.  Demurrer  to  complaint 
OTerruled,  and  defendants  appeal.    AfBrmed. 

C.  D.  &  ThoB.  D.  O'Brien,  for  appellants. 
James  E.  Trask,  for  respondent 

COLLINS,  J.  The  complaint  in  this  action 
alleged  the  appointment  of  plalntifT  as  the 
receiver  of  an  insolvent  bank  In  June,  1900; 
that  defendant  Dean  was  a  stockholder  there- 
in; that  In  proceedings  to  secure  an  order  as- 
sessing stockholders  of  the  bank  under  Laws 
1899,  p.  815,  c.  272,  an  assessment  was  made; 
that  an  action  was  then  brought  against 
Dean,  and  Judgment  duly  recovered  against 
him  and  entered  in  June,  1902,  for  $2,627.96, 
on  account  of  such  assessment;  that  prior 
to  the  27th  of  February,  1901,  and  while 
Dean  was  such  stockholder,  be  was  th^  own- 
er of  certain  real  property  In  Ramsey  county. 
In  this  state,  and  also  of  certain  other  real 
property  In  Carver  county;  that  on  the  day 
Inst  aforesaid  he  and  his  firife,  defendant 
Bridget  M.  Dean,  by  separate  deeds  convey- 
ed this  proi>erty  and  all  of  it  to  defendant 
Martin  J.  Klrwln;  that  on  the  same  day  Klr- 
wln  conveyed  to  the  wife,  Bridget,  the  real 
estate  in  Ramsey  county  by  a  quitclaim 
deed,  and  by  another  quitclaim  deed  convey- 
ed to  her  the  real  estate  in  Carver  county. 
These  conveyances  are  alleged  to  have  been 
made  In  fraud  of  the  receiver,  to  have  been 
made  without  consideration  and  with  an  In- 
tent to  prevent  the  collection  of  the  debt  evi- 
denced by  the  judgment  It  was  also  alleg- 
ed that  at  the  same  time  Dean  owned  a  tract 
of  land  In  Ramsey  county  containing  about 
15  acres,  which  was  his  homestead;  that  he 
also  owned  about  10  acres  In  another  tract, 
separated  from  bis  homestead  by  a  strip  of 
land  about  200  feet  In  width;  that  on  Feb- 
ruary 20,  1901,  he  purchased  this  strip,  which 
contained  about  6  acres.  In  bis  own  name, 

V  X.  Sm  Fraudulent  Conveyancas,  vol.  U,  Cent. 
Dig.   I  7». 


and  thereby  made  the  three  parcels  one  tract 
of  about  30  acres;  that  this  purchase  was 
made  for  the  express  purpose  of  connecting 
the  10-acre  tract  to  the  original  bomestead, 
and  with  Intent  to  defraud  by  making  the 
entire  tract  of  30  acres  his  statutory  home- 
stead, and  exempt  from  execution.  Tlic 
judgment  prayed  for  was  that  the  deeds  of 
the  real  estate  In  both  Ramsey  and  Carver 
conndes  from  the  Deans  to  KIrwIn  and  from 
the  latter  to  Mrs.  Dean  be  set  aside  as  fraud- 
ulent, and  that  the  judgment  be  made  a  lien 
upon  the  land;  and  also  that  the  5  and  10 
acre  tracts  now  claimed  to  be  a  part  of  the 
Dean  homestead  be  subjected  to  tbe  lien  of 
the  judgment  The  foregoing  facts  are  alt 
alleged  as  one  cause  of  action.  Defendants 
demurred  on  two  grounds:  (1)  That  It  ap- 
peared upon  the  face  of  the  complaint  tliat 
the  court  below  had  no  Jurisdiction  of  part 
of  the  subject-matter  of  the  action;  (2)  that 
several  causes  of  action  were  thereto  Improp- 
erly united.  The  demurrer  was  overruled, 
and  defendants  appealed.  The  action  of  tbe 
court  below  must  be  sustained. 

1.  We  assume  that  as  to  the  first  sronsd 
mentioned  therein  the  demurrer  was  suffi- 
cient although  It  was  dhrected  to  a  part  only 
of  the  subject  of  the  action,  and  failed  to 
point  out  wherein,  or  as  to  what  part,  tbe 
court  was  without  jurisdiction.  Bat  with 
this  assumption  the  court  below  ruled  cor- 
rectly. 

2.  Prior  to  the  enactment  of  Laws  1885.  p. 
211,  c.  169,  {  2,  no  question  could  have  been 
raised  as  to  the  Jurisdiction  of  the  district 
court  held  In  either  Ramsey  county  or  Carver 
county  to  try  this  action.  By  that  enact- 
ment (Oen.  St  1894,  {  5183)  it  is  provided 
that  all  actions  for  the  recovery  of  real  prop- 
erty, or  of  an  estate  or  Interest  therein,  shall 
be  brought  and  tried  In  the  county  in  which 
the  subject  of  the  action,  or  some  part  there- 
of, is  situated;  and.  If  the  county  designated 
In  the  complaint  Is  not  the  proper  one,  tbe 
court  therein  Is  without  Jurisdiction.  A  part 
of  the  real  property  involved  In  this  action 
is  situated  in  Ramsey  county  and  a  part  In 
Carver  county.  Tbe  district  court  of  Ram- 
sey county  has  Jurisdiction  of  an  action  to 
determine  the  allegations  of  the  complaint 
respecting  a  part  of  tbe  land  situated  In  that 
county,  and  therefore  it  has  Jurisdiction  of 
the  entire  subject-matter  of  the  action.  Tbe 
Deans  are  residents  of  Ramsey  county,  as 
appears  from  the  complaint  and  what  was 
said  In  Smith  v.  Barr,  76  Minn.  517,  79  N. 
W.  608,  Is  directly  In  point  here:  "Inasmuch 
as  the  general  rule  Is  that  actions  must  be 
brought  and  tried  where  tbe  parties  reside, 
and  that  they  must  be  brought  and  tried 
where  the  subject-matter  is  situated  ia  the 
exception  to  the  rule,  it  has  been  frequently 
held  that  to  bring  a  case  within  tbe  excep- 
tion, the  subject-matter  must  be  wholly  lo- 
cal; that  Is,  exclusively  within  tbe  excep- 
tion." 

8.  The  contention  that  several  causes  of 
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action  are  Improperly  tinlted  Is  without  mer- 
it. Gen.  St.  1894,  |  5280,  provides  that  the 
plaintiff  may  nnlte  several  causes  of  action 
in  the  same  complaint,  whether  legal  or  equi- 
table, when  they  arise  out  of  the  same  trans- 
action or  transactions  connected  with  the 
same  subject  of  action.  Tlie  cause  of  action 
set  out  In  the  complaint  is  one  to  brlnj;  cer- 
tain tracts  of  defendants'  property,  said  to 
have  been  fraudulently  conveyed,  within 
reach  of  the  judgment,  and  for  the  purpose 
of  satisfying  it;  and  also  to  bring  a  part  of 
an  alleged  homestead  within  reach  of  the 
fame  Judgment  The  complaint  here  clearly 
indicates  that  the  alleged  fraudulent  acts 
arose  out  of  and  relate  to  a  single  transac- 
tion. It  la  urged  In  support  of  this  claim 
that  plaintiff  lias  joined  several  persons 
Jointly  liable  on  the  alleged  cause  of  action, 
the  Deans,  with  one  KIrwin,  who  Is  sever- 
ally liable,  and  not  otherwise.  It  is  true  that 
KIrwin  had  no  part  in  the  transaction  where- 
by Dean's  homestead  was  increased  from  15 
to  81  acres,  but  from  the  complaint  It  does 
not  appear  that  KlrWln,  although  possibly  a 
proper  party,  is  a  necessary  party  defendant 
In  this  action.  He  was  a  mere  conduit 
through  which  an  alleged  fraud  upon  cred- 
itors was  perpetrated.  He  executed  a  quit- 
claim deed  of  the  land  which  tiad  been  con- 
veyed to  him,  and  assumed  no  liability  or 
responsibility  by  his  acts.  He  will  not  be 
affected  by  a  decree  of  this  court  setting 
aside  the  two  deeds  whereby  title  to  the 
property  was  placed  In  Mrs.  Dean. 

The  complaint  is  not  open  to  the  objections 
made  by  the  demurrer,  and  the  order  ap- 
pealed from  is  affirmed. 


BUFFALO   LAND   ft  EXPLORATION   CO. 
V.  STRONG  et  al. 

(Sapreme  Court  of  Minnesota.    Dec  11, 1903.) 

ADVERSE  CLAIMS— ACTION  TO  DETERMINB^- 
COMPLAINT— FINDINGS  OP  LAND  OFFICE- 
REVIEW  —  POWER  OP  ATTORNEY  —  REVOCA- 
TION—CONSTRVCTION— LOCATION  OF  SIOUX 
SCRIP. 

1.  The  complaint  In  this  action,  brought  to 
determine  adverse  claims,  h«ld  to  state  a  cause 
of  action. 

2.  Held,  that  certain  alleged  findings  of  fact 
made  by  the  Commissioner  of  the  General  Land 
Office,  and  approved  and  adopted  by  the  S<>rre- 
tary  of  the  Interior,  were  really  not  findings 
upon  controverted  facts,  but  amounted  to  noth- 
ing more  than  conclusions  of  law,  and  there- 
fore subject  to  revision  by  the  courts. 

3.  With  certain  .exceptions,  a  principal  nam- 
ed in  a  power  of  attorney  may  revoke  such  an 
instnunent  at  his  mere  pleasure,  although  .the 
agency  may  be  expressly  declared  to  be  urrevo- 
cable;  but  when  the  authority  or  power  la 
coupled  with  an  interest,  or  where  it  Is  given 
for  a  valuable  consideration,  or  where  it  is  a 
put  of  a  security,  the  power  is  irrevocable, 
whether  so  expressed  or  not. 

4.  Held,  in  the  case  at  bar,  that  two  powers 
«t  attorney — one  to  locate  certain  Sioux  half- 
breed  scrip,  and  the  other  to  convey  the  land 

T  t  8m  PrlndiMU  and  Asent,  vol.  40,  Cent.  Dig.  {{ 
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thereby  located— taken  separately  or  together, 
did  not  amount  to  an  assignment  or  transfer  of 
the  scrip  itself. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  St  Louis 
County;  Wm.  A.  Cant,  Judge. 

Action  by  the  Buffalo  Land  &  Exploration 
Company  against  Hugh  P.  Strong  and  others. 
Judgment  for  plaintiff.  From  an  order  de- 
nying a  new  trial,  and  from  the  judgment, 
defendants  appeal.    Affirmed. 

John  Jenswold,  Jr.,  and  John  Brennan,  for 
appellants.  William  O.  White,  for  respond- 
ent 

COLLINS,  J.  This  was  an  action  to  de- 
termine adverse  claims,  the  complaint  al- 
leging plaintiff's  title  in  detail,  which  ap- 
peared to  be  derived  through  the  location 
of  Sioux  half-breed  scrip  upon  unsurveyed 
lands  by  an  attorney  in  fact— the  scrip  being 
issued  under  and  pursuant  to  the  provisions 
of  the  congressional  act  approved  July  17, 
1854,  which  act  was  under  consideration  in 
Midway  Company  v.  Eaton,  79  Minn.  442,  82 
N.  W.  861,  1118,  affirmed  In  183  U.  S.  607, 
22  Sup.  Ot  261,  46  L.  Ed.  347;  that  before 
the  commencement  of  this  action,  through 
fraud  and  mistake,  a  patent  to  the  land  had 
been  wrongfully  and  unlawfully  Issued  to  de- 
fendant Hugh  P.  Strong;  and  that  under  and 
through  this  patent  certain  other  defendants 
claimed  title.  It  was  also  alleged  that  the 
title  or  interest  in  the  land  asserted  and 
claimed  by  other  defendants  was  derived 
through  one  Pettijohn,  the  person  to  whom 
the  scrip  had  been  issued,  but  subject  to 
plaintiff's  rights.  The  usual  demand  for  re- 
lief was  made  in  this  complaint  By  answer, 
defendants  denied  generally,  and  then  specif- 
ically denied  that  the  patent  under  which 
part  of  them  claimed  was  issued  through 
fraud  or  mistake,  or  wrongfully  or  unlawful- 
ly. A  part  of  the  allegations  of  the  com- 
plaint relating  to  the  location  of  the  scrip 
stood  admitted,  but  other  allegations  con- 
cerning the  location  were  put  in  issue.  It 
was  alleged  that  a  contest  in  the  land  de- 
partment was  initiated  by  Hugh  P.  Strong, 
to  cancel,  vacate,  and  set  aside  the  location 
of  the  scrip  as  Illegal  and  void,  because  it 
was  not  made  for  or  by  Pettijohn,  or  his 
agent  or  attorney,  and  because  no  Improve- 
ments bad  been  made  on  the  land  prior  to  the 
pretended  location  thereof;  that  a  notice  of 
the  contest  was  served,  and  a  hearing  held 
before  the  local  land  officers,  which  resulted 
in  a  disagreement  between  the  register  and 
receiver;  that  on  api)eal  to  the  Commis- 
sioner of  the  General  Land  Office,  the  case 
was  decided  in  favor  of  Strong;  that  an  ap- 
peal was  taken  to  the  Secretary  of  the  Inte- 
rior, and  that  his  decision  was  also  in  favor 
of  Strong;  that  thereafter  the  latter  made 
final  proof  under  the  United  States  home- 
stead act  and  received  the  patent  referred  to 
in  the  complaint.  A  copy  of  the  power  of 
attorney,  authorizing  one  McGulre,with  pow- 
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er  of  STibstitntlon,  to  select  and  locate  lands 
to  which  Pettljohn  might  be  entitled  by  rea- 
son of  the  scrip  in  question,  a  copy  of  the 
instrument  whereby  McGulre  substituted  one 
Hoover  as  agent  to  locate,  a  copy  of  the 
power  of  attorney  executed  by  Pettljohn, 
whereby  he  authorized  McGulre  to  sell  and 
convey  the  lands  when  located,  with  power 
of  substitution,  and  another  instrument, 
whereby  McGulre  substituted  one  Hale  as 
agent  to  do  and  perform  all  of  the  acts  cov- 
ered by  the  original  power  to  convey,  were 
made  a  part  of  the  answer.  There  was  also 
attached  to  the  answer  copies  of  the  findings 
made  by  the  register  of  the  local  land  oflSce, 
of  a  memorandum  made  by  the  receiver  at 
the  same  time,  of  the  findings  of  the  Com- 
missioner of  the  General  Land  Office,  and  of 
the  findings  made  by  the  Secretary  of  the  In- 
terior on  appeal,  which,  as  before  stated, 
were  in  favor  of  Strong,  and  against  Pettl- 
john and  his  grantees.  On  the  issues  made 
by  the  pleadings  in  this  action,  the  cause 
came  on  for  hearing  before  the  court  below, 
sitting  without  a  jury;  and,  upon  Its  findings 
of  fact,  judgment  was  ordered  for  this  plain- 
tiff, and  declaring  that  defendants  had  and 
have  no  right,  title,  or  interest  in  or  to  the 
land  In  dispute.  Counsel  for  defendants  then 
moved  for  a  new  trial.  The  motion  was  de- 
nied, and  judgment  entered  in  accordance 
with  the  conclusions  of  law.  This  appeal  is 
from  both  the  order  and  the  judgment. 

Many  questions  Involved  in  this  case  were 
disposed  of  In  Midland  Company  v.  Eaton, 
supra,  and  need  no  further  consideration. 
There  are  three  questions,  however,  pre- 
sented by  counsel  for  defendants,  which 
must  be  discussed  on  this  appeal,  as  fol- 
lows: (1)  Did  the  complaint  state  a  cause 
of  action?  (2)  What  effect  should  be  given 
to  the  findings,  alleged  to  be  of  fact,  made 
by  the  Commissioner  of  the  General  Land 
Office  on  the  trial  of  the  contest,  and  subse- 
quently approved  and  adopted  by  the  Secre- 
tary of  the  Interior?  And  (3)  construing  the 
two  powers  of  attorney  separately,  or  as  one 
instrument,  do  they  constitute  a  sale  or  as- 
signment of  the  scrip,  which  is  absolutely 
forbidden  by  the  congressional  act  of  July 
17,  1854  (10  Stat.  304,  c.  83)? 

1.  The  complaint  stated  a  cause  of  action. 
We  have  already  said  that  it  was  brought  to 
determine  adverse  claims.  It  was  unneces- 
sary to  allege  in  detail  plaintiff's  chain  of 
title,  or  to  refer  to  the  issuance  of  the  patent 
to  defendant  Strong;  and  the  fact  that  this 
was  done,  and  also  that  the  complaint  al- 
leged that  the  patent  was  Issued  through 
mistalce  and  fraud,  did  not  alter  the  nature  of 
the  action,  nor  add  anything  to  the  force  of 
the  pleading.  These  allegations  could  be  re- 
jected as  surplusage,  and  a  cause  of  action 
still  be  found  in  the  complaint. 

2.  It  is  somewhat  difilcult  to  ascertain 
from  the  decisions  of  the  Commissioner  and 
the  Secretary  just  what  these  officials  in- 
tended to  find  as  facts.    The  Commissioner 


found  that  no  Improvements  of  any  < 
whatever  were  made  by  Pettljohn,  o 
use  or  benefit,  either  directly  or  li 
prior  to  the  location;  that  he  had  n( 
any  connection  with  the  land,  or  ' 
making  of  any  improvements;  and  i 
he  never  knew  McGulre,  the  party  m 
in  the  power  of  attorney;  also  tha 
not  know  the  persons  substituted 
powers  by  McGulre  as  attorneys; 
power  of  attorney  authorizing  the 
locate  the  scrip  was  executed  unde 
take  of  fact  (what  mistake,  now! 
pears);  that  the  location  was  not 
the  Interest  of  Pettljohn;  and,  furtl 
for  a  consideration,  Pettljohn  part 
his  interest  In  the  scrip  on  the  day  h 
ed  the  powers.  The  Commissioner 
edly  held  that  the  powers  were  gem 
not  forgeries,  as  claimed  by  Pettij 
he  seems  to  have  placed  his  decision 
of  the  contestant,  Strong,  upon  two 
(1)  Because  he  supposed  tliat  the 
named  in  the  power  to  locate  could  i 
improvements  for  Pettljohn;  and  (2) 
the  two  powers — one  to  locate  and  1 
to  sell  the  land— taken  together,  amo 
a  sale  and  assignment  of  the  scrip,  a 
prohibited  by  the  statute,  and  which, 
rendered  the  location  invalid  and  vo 
findings  of  the  Secretary  upon  app 
his  conclusions  of  law,  are  all  summ 
the  following  paragraph  appearing 
opinion: 

"The  evidence  In  this  case  shows 
or  to  the  location  of  said  scrip  on 
in  question  there  had  never  been 
provements  made  thereon  by  the  scrl 
by  any  one  authorized  by  him,  nor 
knowledge  and  consent;    that  said 
was  not  made  in  the  scripee's  int 
required  by  the  statutes  and  the  rej 
of  this  department,  but  that  It  was 
their  own  interest,  by  parties  to  v 
had  In  fact  assigned  said  scrip  by  i 
power  of  attorney— one  to  locate  an 
sell— and  should  be  canceled." 

This  paragraph  was  based  upon  i 
prehension  of  the  law  governing  the 
of  half-breed  scrip.  It  was  found  tl 
had  never  been  any  improvements  : 
the  land  by  Pettljohn,  nor  by  any 
thorlzed  by  him,  nor  with  his  know 
consent,  simply  because  he  had  not 
nll.v  made  the  Improvements  which  1 
placed  on  the  land  prior  to  the  local 
liad  not  personally  author}zed  that 
made.  This  is  evident  from  the  Se 
reference  to  the  United  States  stat 
to  the  regulations  of  the  Interior  Dej 
—regulations  which  were  wholly  un 
ed,  because  it  has  frequently  been 
the  Supreme  Court  of  the  United  Sti 
necessary  Improvements  may  be  mad 
surveyed  land  by  a  duly  authorized 
in  fact  In  all  cases  when  Improvem 
a  prerequisite  to  location.  That  t 
done  by  the  substituted  attorney,  H 
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beyond  all  rontroTeray.  Tbe  finding  that  the 
acrip  Itself  bad  been  sold  and  assigned  by 
means  of  the  two  powers  of  attorney  was 
also  based  upon  a  mlsapprebension  and  mis- 
construction of  their  legal  effect.  It  was 
this  misconception,  and  not  by  reason  of 
any  determination  of  the  actnal  facts,  that 
led  the  Secretary  to  direct  a  cancellation.  It 
was  undisputed  npon  the  hearing  before  the 
departmental  offlcers,  and  also  upon  the  trial 
of  this  case  In  the  court  below,  that  valuable 
and  mffldent  improvements  had  been  made 
by  Hoover,  who  had  been  substituted  as  at- 
torney In  fact  by  McOulre  prior  to  the  lo- 
cation. Authority  to  make  the  improvements 
and  do  all  other  necessary  acts  was  found  In 
the  power,  and  this  authority  had  not  been 
revoked  at  the  time  the  Improvements  were 
made  and  the  scrip  laid.  As  there  was  no 
controversy  over  the  facts,  the  condoslon  of 
the  officials  was  not  really  one  of  a  contro- 
verted fact,  but  of  law,  and  subject  to  re- 
vision by  the  courts.  The  alleged  findings 
on  this  point  are  not  governed  by  the  rule, 
which  nearly  all  courts  have  adopted,  to  the 
effect  that  findings  of  departmental  offlcers 
on  controverted  facts  are  conclusive  In  the 
absence  of  fraud.  Imposition,  or  mistake,  ex- 
cept as  they  may  be  reversed  on  appeal  In 
that  department  O'Connor  v.  Gertgens,  85 
Minn.  481,  89  N.  W.  866. 

3.  There  was  no  substantial  difference  be- 
tween the  power  to  locate  the  scrip  consider- 
ed Id  Midway  Company  v.  Baton,  supra,  and 
the  one  now  before  us.  The  attorney  In  fact, 
(h:  his  substitute,  was  Irrevocably  vested,  In 
terms,  with  all  such  power  and  authority  as 
Fettljohn  himself  could  exercise  If  personally 
present;  and  the  acts  of  such  attorney,  or 
his  du^  authorized  substltnte,  were  fully 
ratified  and  confirmed.  Nothing  more  need 
be  said  about  this  power.  The  only  differ- 
ence between  the  power  to  sell  under  con- 
8lderati<m  In  this  case  last  mentioned,  and 
the  one  now  before  us,  arises  out  of  the 
clause  In  the  latter  whereby  and  In  con- 
sideration of  the  sum  of  $160  paid  by  the 
attorney  In  fact  named  in  the  power  there 
was  Irrevocably  vested  In  such  attorney  the 
power  to  grant,  bargain,  sell,  demise,  convey, 
and  confirm  any  tract  of  land  which  Petti- 
John  might  acquire  by  virtue  of  the  scrip 
location;  and  the  latter,  for  this  same  con- 
sideration, also  released  to  his  attorney  all 
claim  to  any  of  the  proceeds  of  a  sale,  lease, 
or  contract  relative  to  any  part  of  said  land. 
It  is  well  settled,  with  certain  exceptions, 
that  a  principal  named  In  a  power  of  attor- 
ney may  revoke  such  an  Instrument  at  his 
mere  pleasure,  although  the  agency  may  be 
expressly  declared  to  be  irrevocable  In  terms. 
This  role  of  law  applies  to  the  power  to 
locate,  which  expressly  provided  that  It  was 
Irrevocable.  But  when  the  authority  or  pow- 
er la  coupled  with  an  Interest,  or  where  It 
Is  given  for  a  valuable  consideration,  or 
where  it  is  part  of  a  security,  the  power  is 
Irrevocable,  whether  so  expressed  or  not 
97N.W.-87 


The  power  to  sell  vras  therefore  Irrevocable, 
because  It  was  executed  for  a  valuable  con- 
sideration. But  we  do  not  regard  this  fact 
as  distinguishing  this  case  from  one  where 
the  power  to  sell  may  be  revoked  at  will, 
whether  there  is  or  Is  not  a  provision  de- 
claring It  Irrevocable.  But  the  fact  that  the 
power  to  sell  was  irrevocable  did  not  operate 
to,  nor  did  It,  transfer  the  scrip,  or  have  any 
more  effect  upon  the  transaction  than  if  the 
power  had  been  simple,  and.  In  terms,  exact- 
ly that  considered  In  the  Midway  Case.  The 
Inhibition  found  In  the  statute  applies  solely 
to  a  transfer  or  sale  of  the  scrip,  and  in  ihSs 
case  the  scrip  was  to  be  located  by  the  at- 
torney In  fact  In  the  name  of  Pettljohn,  and 
the  patent  would  Issue  to  Pettijohn,  and  to 
no  one  else.  When  the  location  was  made 
under  the  power,  the  land  became  Petti- 
John's,  and  could  have  been  conveyed  by  lilm 
at  any  time  before  an  exercise  of  the  author- 
ity found  In  the  power  to  sell.  The  case  Is 
governed  In  part  by  Gilbert  T.  Thompson,  14 
Minn.  544  (OU.  414),  and  is  not  disthigulsh- 
able  from  Thompson  v.  Myrick,  20  Minn. 
205  (Gil.  184).  In  tbe  first  of  these  cases  it 
was  held  that  the  right  to  acquire  lands  by 
means  of  this  scrip  was  a  personal  right  In 
the  one  to  whom  the  scrip  was  issued,  and 
was  not  property,  in  the  sense  of  the  right 
being  assignable;  that  no  restraint  was  im- 
Itosed  by  the  statute  upon  the  right  of  prop- 
erty In  land  acquired  by  a  location  of  the 
scrip  after  such  location.  In  the  acrip  Itself, 
said  the  court,  the  half-breed  had  nothing 
which  he  could  transfer  to  another,  but  his 
title  to  the  land,  when  perfected  under  it, 
was  as  complete  as  though  acquired  In  any 
other  way.  The  titie  vested  absolutely.  In 
the  Thompson  Case  it  appears  that  with  a 
view  to  the  location  of  the  scrip  for  the 
benefit  of  tbe  beneficiaries,  one  Myrick  placed 
the  same,  with  powers  of  attorney,  In  tiie 
bands  of  Thompson,  and  at  the  same  time 
entered  Into  a  written  agreement  with 
Thompson,  In  which  he  agreed  that  npon 
the  location  of  the  scrip  he  would  secure  the 
title  to  the  land  located  to  be  lawfully  vested 
In  Thompson.  The  consideration  was  $2,800, 
evidenced  by  a  note  payable  In  one  year  from 
Its  date,  and  to  be  secured  upon  the  land 
as  Thompson  should  acquire  titie.  Thomp- 
son located  the  scrip,  and  demanded  a  con- 
veyance of  the  titie.  Myrick  refused,  and 
conveyed  the  land  to  his  wife,  who  was  also 
a  defendant  In  the  suit.  Specific  perform- 
ance was  decreed  by  the  trial  court,  and  Its 
decree  was  afiirmed  by  the  Supreme  Court 
of  the  state  and  of  the  United  States.  If 
such  a  contract  did  not  operate  as  a  transfer 
of  the  scrip,  we  fall  to  see  how  the  power 
of  attorney  now  before  us  could  have  that 
effect  If  anything,  the  Intent  to  secure  title 
to  the  land  was  much  more  manifest  through 
the  Myrick-Thompson  contract  than  it  was 
by  an  irrevocable  power  of  attorney  executed 
for  a  valuable  consideration.  It  coiiM  nmirjk 
no  possible  difference  whether  $'* 
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tnally  paid  before  the  location  In  considera- 
Uon  of  the  execution  of  a  power,  or  $2,800 
was  to  be  paid  afterwards,  for  the  title. 
The  fact  that  the  two  powers  may  have  been 
given  at  the  same  time,  and  with  an  Intent 
that  through  one  the  real  estate  located  bjr 
▼Irtne  of  the  other  should  be  conveyed  to  a 
third  party,  does  not  amount  to  an  assign- 
ment of  the  scrip  Itself— the  only  act  for- 
bidden. The  powers  are  entirely  separate 
and  independent  The  exercise  of  one-  does 
not  depend  upon  the  exercise  of  the  other. 
Hoover  Is  made  the  agent  to  locate;  Hale,  to 
selL  The  power  to  locate  was  revocable;  the 
power  to  sell  was  Irrevocable.  "If  the  trans- 
actlcms  were  intended  as  a  conveyance  of 
the  land,  and  represented  that  Intention,  they 
could  not  be  shown  to  be  a  transfer  of  the 
scrip."  Midway  Company  v.  Eaton,  188  U. 
S.  e07,  22  Sup.  Ct.  263,  46  U  Bd.  847. 
Order  and  Judgment  affirmed. 

START,  O.  J.,  absent,  sick,  took  no  part 


KELLY  V.  PALMER. 
(Saprem*  Conrt  of  Minnesota.    Dee.  18,  1903.) 

ADVERSE  POSSESSION— NOTICE   OF  CLAIM- 
QUESTION   OF  PACT— INSTRUCTIONS. 

1.  Where  a  grantor  remains  in  possession  of 
land  after  a  valid  conveyauce  thereof,  his  pos- 
session, aa  well  as  that  of  those  occnpying  the 
land  under  him,  is  presumed  to  be  permissive. 

2.  The  presumption,  however,  is  not  concla- 
sive,  for,  if  the  party  so  in  possession  asserts 
claim  to  title  in  himself,  and  his  claim  la  made 
known  to  the  grantee,  his  possession  la  hostile 
and  adverse. 

8.  Notice  of  snch  hostile  claim  need  not  be  giv- 
en to  the  grantee  directly  or  in  words.  It  may 
be  brought  home  to  him  by  acts  of  the  occupant 
■o  open,  notorions,  and  hostile  as  to  clearly  show 
that  he  is  claiming  adversely. 

4.  Rules  applied,  and  held  that  the  question 
whether  the  defendant  had  acquired  title  to 
the  land  here  in  question  by  adverse  possession 
was  one  of  fact,  and  that  the  verdict  is  sustain- 
ed by  the  evidence. 

6.  A  reonest  for  an  instruction  to  the  jury 
held  rightly  refused,  it  being  incomplete  and 
misleading. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Houston  Oonih 
ty;   Nathan  Kingsley,  Judge. 

Action  by  Edmund  Kelly  against  Harry 
Palmer.  Verdict  for  defendant  EYom  an 
order  denying  a  motion  for  Judgment  not- 
withstanding the  verdict  or  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Duxbury  &  Duxbury,  for  appellant  O.  K. 
Dahle,  for  respondent. 

START,  C.  J.  This  is  an  action  of  eject- 
ment to  recover  the  possession  of  a  lot  in 
the  village  of  Brownsville,  this  state,  and 
was  commenced  in  June,  1901.  The  com- 
plaint alleges  that  the  plaintiff  Is  the  owner 
In  fee  of  the  lot  and  entitled  to  the  pos- 
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session  thereof.  The  answer  dexiied  tiw 
plaintUTs  title,  and  set  up  title  in  the  de- 
fendant by  adverse  possession.  It  also  ten- 
dered other  issues,  but  the  only  Issue  snb- 
mitted  to  the  Jury  was  the  one  as  to  adverse 
possession.  The  plaintiff  requested  tlie  court 
to  direct  the  Jury  to  return  a  verdict  for  him, 
which  was  refused.  The  conrt  then  gave  to 
the  Jury  its  general  charge,  and,  at  the  con- 
clusion thereof,  said:  "Any  sngsestions?' 
In  respons*  to  this,  the  plaintiff's  counsel 
said:  "I  think  your  honor  should  cliarge  tbe 
Jury  tliat,  In  order  to  recover,  the  defendant 
must  bring  home  notice  to  the  true  owner.' 
The  Judge  replied:  "That  covers  the  same 
question  presented  by  your  motion.  I  stiall 
decline  to  give  it" 

The  Jury  returned  a  verdict  for  tlie  defend- 
ant, and  the  plaintiff  appealed  from  an  order 
denying  his  motion  for  Judgment  notwitb- 
Btanding  the  verdict,  or  for  a  new  trial.  Tb? 
plaintiff  here  urges  that  the  court  erred  In 
not  directing  a  verdict  in  his  favor;  Iienee  It 
was  error  to  deny  his  motion  for  Judgment 
notwithstanding  the  verdict  This  is  the 
principal  question  to  be  decided,  for,  unless 
the  plaintiff  was  entitled  to  a  directed  ver- 
dict, he  was  not  entitled  to  a  new  trial  on 
the  ground  that  the  verdict  was  not  sustain- 
ed by  the  evidence.  The  evidence  is  undis- 
puted that  on  April  23,  1873,  Lyman  Loomis, 
the  then  owner  of  the  lot  was,  with  his  wife, 
in  the  possession  thereof,  and  that  on  the 
day  named  they  conveyed  it  by  warranty 
deed  to  the  plaintiff  herein,  who  did  not  re- 
cord his  deed  until  January  24,  1901;  tliat 
after  this  deed  was  made,  Mr.  Loomis.  by 
Iiimself  and  his  tenants,  remained  in  posses- 
sion of  the  lot  until  his  death,  in  1884;  and 
that  his  widow  thereafter  continued  In  pos- 
session until  the  latter  part  of  March,  18S5. 
when  the  defendant's  grantor,  Clifton  Hack- 
ett,  entered  into  a  verbal  contract  with  her 
for  the  purchase  of  the  lot;  and  further  that 
on  April  1,  1885,  Clifton  Hackett  pursaant 
to  such  contract,  went  into  possession  of  the 
lot,  and  continuously  occupied  it  until  No- 
vember 1,  1900,  when  the  defendant  went 
into  possession  thereof  pursuant  to  a  contract 
with  Clifton  Hackett  for  the  purchase  of  his 
interest  in  the  lot  who,  with  his  wife,  exe- 
cuted and  delivered  to  the  defendant  a  quit- 
claim deed  tha-eof  on  May  31,  1801.  The 
lot  was  of  little  value  before  the  improve- 
ments made  thereon  by  the  defendanfs 
grantor.  The  possession  of  neither  Mr.  Loo- 
mis, nor  that*  of  his  widow  after  his  death, 
was  hostile  to  the  plaintiff,  for  the  rule  is 
well  settled  that  where  a  grantor  remalnsi  In 
possession  of  land  after  a  valid  conveyance 
thereof,  his  possession  is  presumed  to  be  per- 
missive, and  in  subservience  to  the  title  of 
his  grantee  aa  a  mere  licensee.  Tliis  pre- 
sumption extends  to  one  who  receives  pos- 
session from  the  grantor.  And  in  such  a 
case  the  possession  does  not  begin  to  be  hos- 
tile until  the  party  in  possession  asserts  claim 
of  title  In  himself,  and  such  claim  la  made 
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IkDOwn  to  the  grantee.  Cameron  t.  By.  Ck>., 
30  Minn.  100,  61  N.  W.  814;  Collins  v.  Col- 
leran,  86  Minn.  109,  90  N.  W.  364.  Notice, 
bowever,  ot  such  hostile  claim,  need  not  be 
given  to  the  grantee  directly  or  in  words, 
(or  it  may  be  brought  home  to  him  by  acts 
ot  the  occupant  so  open,  notorious,  and  hos- 
tile as  to  clearly  show  that  he  is  claiming 
adversely.  Stevens  v.  Whltcomb,  16  Vt  121; 
Meyer  v.  Hope,  101  Wis.  123.  77  N.  W.  720. 

It  la  nrged  on  behalf  of  the  plaintiff  that 
there  was  no  evidence  in  this  case  to  justify 
the  jury  In  finding  that  Hackett  claimed  the 
lot  adversely  to  plaintiff,  and  that  the  latter 
bad  notice  of  such  claim.     We  are  of  the 
opinion  that  there  was.    The  evidence  must 
be  considered  in  the  light  of  the  admitted 
fact  that  during  all  the  time  the  lot  was  oc- 
cupied by  Hackett  the  plaintiff  lived  within 
four  or  five  blocks  of  it,  and  knew  of  such 
occupancy;   and  further  that  Hackett  made 
an  oral  contract  with  Mrs.  Loomis  for  the 
purchase  of  the  lot,  with  a  promise  ot  fu- 
ture assurance;   and  that  by  virtue  thereof 
he  went  Into  possession,  and  thereafter  treat- 
ed it  as  bis  own.     It  Is  true  that  the  de- 
fendant's claim  of  title,  as  finally  submitted 
to  the  Jury,  rested  upon  adverse  possession, 
and  not  purchase,  and  that  our  registry  laws 
have  no  application  to  titie  by  adverse  pos- 
8ession,  yet  the  fact  that  Hackett  took  pos- 
session under  his  oral,  but  Invalid,  contract 
of  purchase  from  one  in  possession,  who,  as 
appeared  by  the  record,  had  an  Interest  in  the 
land,  strongly  tends  to  show  that  be  entered 
under  a  claim  of  right,  and  not  as  a  mere 
licensee.     The  important  point,  however,  is, 
does  the  evidence  tend  to  show  that  the  plain- 
tiff was  advised  of  this  claim?    It  tends  to 
show  that,  upon  his  entry  into  possession, 
Hackett  removed  the  bam  from  the  lot,  boilt 
a  kitdien  thereon,  shingled  the  bouse,  and 
built  a  fence.    These  are  not  the  acts  of  a 
mere  licensee,  but  of  a  disseisor  in  fact,  as- 
serting by  such  acts  dominion  over  and  titie 
to  the  lot    It  was  a  question  of  fact  for  the 
Jury  to  determine  whether  the  plaintiff  had 
knowledge   of    these    acts,    and    must   have 
known  that  Hackett  was  claiming  the   lot 
adversely  to  him.     The  evidence  tends  to 
show  other  acts  on  the  part  of  Hackett  which 
must  have  been  known  to  the  plaintiff  which 
were  wholly  inconsistent  with  the  claim  that 
Hackett  was  in  possession  as  a  mere  licensee. 
We  hold  that  the  plaintiff  was  not  entiUed 
to  an  instructed  verdict,  and  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict  of 
the  Jury  for  the  defendant. 

One  other  assignment  of  error  remains  to 
be  considered.  It  Is  that  "the  court  erred  in 
refusing  plaintiff's  request  to  charge  the  jury 
tbat  in  order  to  recover,  the  defendant  must 
bring  home  notice  to  the  true  owner  that  he 
wng  claiming  adversely  to  his  titie."  The 
only  request  made  having  any  relation  to 
tbis  assignment  of  error  was  the  one  we  have 
already  set  forth.  If  the  two  be  compared, 
it  is  apparent  that  the  conrt  was  not  re- 


qnested  to  instruct  the  Jury  as  stated  in  the 
assignment  of  error,  and  that  the  request  as 
made  was  rightiy  refused,  for  It  was  incom- 
plete and  indefinite,  and,  if  given  as  made, 
would  have  misled  the  jnry.  It  is  immaterial 
that  the  trial  judge  gave  a  different  reason 
for  his  refusal,  or  that  he  probably  under- 
stood what  counsel  Intended  by  the  request, 
for  the  question  is,  what  would  the  jury  have 
understood  from  it  if  it  had  been  giveni 
Order  a£armed. 


COENISH  V.  COATBS  et  at 
(Supreme  Court  of  Minnesota.    Dec.  18,  1906.) 

MOTION— FAILURE  TO  CONSIDSR-DECISION 
ON  THB  MERITS. 

1.  A  party  is  entitled  to  have  his  motion  beard 
and  determiued  on  the  merits,  if  properly  made. 
(Syllabus  by  the  CJoort.) 

Appeal  from  District  Court,  Benton  Coun- 
ty; L.  L.  Baxter,  Judge. 

Action  by  W.  D.  C<omish  against  Joseph 
Ckiates  and  John  Cooper.  John  P.  Brown  in- 
tervened. From  a  ruling  on  a  motion  to  set 
aside  an  apparent  judgment  quieting  titie, 
Coates  and  Cooper  appeal.     Beversed. 

Stewart  &  Brower,  for  appellants.  W.  F. 
Street  and  Taylor  &  Jenks,  for  respondent. 

PER  CURIAM.  The  defendants  herein 
made  a  motion,  which  was  brought  on  for 
hearing  by  order  to  show  cause,  to  set  aside 
an  apparent  judgment  quieting  the  titie  to 
the  land  described  in  the  complaint  herein, 
on  the  ground  that  it  was  fraudulentiy  en- 
tered without  the  authority  of  the  court  or 
lutowledge  of  the  ducendants.  On  the  hear- 
ing of  the  motion  the  plaintiff  did  not  ap- 
pear, but  a  purchaser  of  the  land,  the  re- 
spondent Brown,  appeared  and  opposed  the 
motion.  The  trial  court  denied  the  motion, 
and  the  defendants  appealed. 

The  first  and  only  claim  of  the  defendants 
necessary  to  be  considered  Is  the  one  that  the 
trial  judge  did  not  hear  and  determine  the 
motion  upon  its  merits,  but  that,  without  ex- 
ercising his  discretion  thereon,  he  denied  the 
motion  on  the  ground  that  the  defendants 
had  mistaken  their  remedy.  If  It  were  per- 
missible to  treat  the  trial  judge's  memoran- 
dum as  a  part  of  his  order,  it  would  clearly 
appear  therefrom  that  the  motion  was  not 
considered  and  determined  on  its  merits,  bnt 
that  it  was  denied  on  tbe  ground  that  the 
defendants'  remedy  was  by  action.  The 
memorandum,  however,  was  not  made  a  part 
of  Uie  order;  and  the  qnestion  must  be  de- 
termined from  the  order  Itself,  which  was 
to  tbe  effect  that  the  motion  be  denied,  but 
without  prejudice  to  tbe  rights  of  the  de- 
fendants to  commence  any  other  proceeding 
they  may  deem  proper  to  secure  the  results 
sought  by  this  proceeding.  If,  as  the  defend- 
ants claim,  tbe  judgment  was  entered  with- 
ont  authority  and  by  fraud,  and  they  were  in 
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a  position  entitling  them  to  relief,  they  had 
the  choice  ot  two  remedies:  They  could  move 
In  the  original  action  to  set  aside  the  judg- 
ment, or  bring  an  action  in  equity  to  set  it 
aside.  Gelsberg  v.  O'Laughlln  (Minn.)  93 
N.  W.  810.  If  they  chose  the  remedy  by  mo- 
tion, as  they  did,  and  if  the  motion  had  been 
fully  tried,  and  a  decision  made  on  the  mer- 
its, it  would  have  been  res  adjudicata,  and 
no  action  or  other  proceeding  could  have  been 
thereafter  maintained  to  set  aside  the  Judg- 
ment EalTorson  t.  Oronoco  Co.  (Minn.)  95 
N.  W.  820.  The  fact,  then,  tliat  the  order  of 
the  trial  Judge  denied  the  motion  without 
prejudice  to  the  rights  of  the  defendants  to 
commence  any  other  proceeding  or  action  to 
secure  the  result  sought  by  the  motion  indi- 
cates quite  clearly  that  the  motion  was  not 
considered  and  decided  upon  the  merits,  but 
was  denied  on  the  ground  that  the  defendants 
tiad  mistaken  their  remedy.  If  the  defend- 
ants had  acquiesced  in  the  decision  denying 
their  motion,  and  had  brought  an  action  to 
secure  the  same  result,  and  the  respondent 
had  pleaded  the  decision  on  the  motion  as 
res  adjudicata,  it  would  seem  clear  that  the 
plea  would  have  been  bad,  for  the  reason 
that  It  appeared  on  the  face  of  the  order  that 
it  was  not  an  adjudication  of  the  controyersy 
on  the  merits.  We  therefore  bold  that  it  ap- 
pears from  the  order  that  the  trial  court  did 
not  consider  and  decide  the  motion  on  the 
merits.  The  defendants  were  entitled  to  the 
exercise  of  the  trial  court's  discretion,  and 
a  consideration  and  decision  of  their  motion 
on  the  merits.  Johnson  y.  Howard,  25  Minn. 
668. 

Counsel  for  respondent  concedes  that  a 
case  requiring  the  trial  court  to  exercise  its 
discretion  may  be  properly  remanded  when 
the  court  fails  to  do  so,  but  they  urge  that 
this  Is  a  case  where  the  court  correctly  de- 
cided and  denied  the  motion,  and  that  it 
ought  not  to  be  remanded  simply  because  the 
court  assigned  a  wrong  reason  for  its  de- 
cision. It  is  true  that  a  right  decision  will 
not  be  reversed  because  a  wrong  reason  was 
given  for  making  it  This,  however,  is  not 
such  a  case,  but  one  where  the  trial  court 
denied  the  defendants'  motion  without  exer- 
cising its  discretion  and  passing  on  the  mer- 
its. This  court  cannot  pass  upon  the  merits 
of  the  motion  as  an  original  proposition,  and, 
in  case  we  should  be  of  the  opinion  that  the 
motion  ought  to  be  denied  on  the  merits, 
hold  that  the  defendants  had  not  been  in- 
jured; hence  the  order  denying  their  motion 
should  be  affirmed  anyhow.  To  do  so  would 
be  to  exercise  original  Jurisdiction  In  the 
premises,  and  to  deprive  the  defendants  of 
their  right  to  have  the  trial  court  first  deter- 
mine their  motion  on  the  merits. 

It  follows  that  the  order  appealed  from 
must  be  reversed,  and  the  case  remande*!. 
with  directions  to  the  trial  court  to  hear  and 
determine  the  motion  on  Its  merits.  Bo  or- 
dered. 


OADY  T.  OADY  at  aL 

(Supreme  Court  of  Minnesota.     I>*c  23,  1903.) 

WITNESS— COMPETENCY— CONVKRSATIOSS 

WITH  DECEDENT— DEEDS— WILXr— 

MENTAL  CAPACITY. 

1.  The  rulings  of  the  trial  court  herein  a- 
duding  eridence  by  a  party  to  the  action  of 
conversations  and  adndssions  of  a  deceased  pi.-- 
ty  held  correct 

2.  The  findings  of  the  trial  court  to  the  tSc. 
that  the  plaintiffs  father,  at  the  time  he  ms-.» 
the  deeds,  bill  of  sale,  and  will  here  in  contro- 
versy, was  of  Bonnd  mind,  and  that  the  instr.- 
ments  were  executed  without  any  undue  in££- 
ence  are  sustained  by  the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steele  Coontr; 
Thomas  S.  Buckham,  Judge. 

Action  by  James  E.  Cady  against  Charlft 
Cady  and  others.  Judgment  for  defendants 
From  an  order  denying  a  new  trial,  plaintiS 
appeals.    Affirmed. 

S.  T.  Littleton,  Gfeo.  W.  Baxter,  and  J. 
W.  Le  Crone,  for  appellant.  Sawyer  &  Sper- 
ry  and  J.  A.  Sawyer,  for  respondents. 

START,  C.  J.  This  iB  an  action  by  a  son 
and  heir  at  law  of  Edgar  Cady,  deceased, 
against  the  other  heirs  at  law,  to  set  asid« 
certain  deeds,  bill  of  sale,  will  and  probata 
thereof,  of  the  deceased,  on  the  ground  ot 
bis  mental  Incapacity,  and,  further,  that  the; 
were  obtained  by  undue  influence.  The  trial 
court  found  that  Edgar  Cady  was,  at  the 
time  of  the  execution  of  tlie  deeds,  bill  of 
sale,  and  will,  more  than  80  years  old,  but  of 
sound  mind,  and  that  he  understood  the  na- 
ture of  the  business  he  was  tranBacting;  that 
the  deeds,  bill  of  sale,  and  will  all  constituted 
parts  of  one  single  transaction,  by  and 
through  which  Edgar  Cady  intended  to,  and 
did,  provide  for  the  distribution  of  all  bii 
property  and  effects  among  the  yariona  mem- 
bers of  his  family;  and,  further,  tbat  none  ot 
the  Instruments  mentioned  was  procured  to 
be  executed  by  the  undue  Influence  of  the  de- 
fendants, or  either  of  them,  but  they  were 
each  executed  by  Edgar  Cady  of  hla  own  free 
will.  As  a  conclusion  of  law,  the  court  found 
that  each  of  the  instruments  was  valid,  and 
directed  judgement  for  the  defendants  on  the 
merits. 

The  plaintiff  appealed  from  an  order  deny- 
ing his  motion  for  a  new  trial*.  His  first  and 
second  assignments  of  errors  relate  to  tbe 
rulings  of  the  trial  court  In  rejecting  certain 
evidence  otfered  by  him.  Only  two  of  the 
rulings  were  excepted  to  on  the  trial,  and  tbe 
only  specification  of  error  of  law  on  the  mo- 
tion for  a  new  trial  was  tbe  general  one. 
"Errors  of  law  occurring  at  tbe  trial,  and 
excepted  to  by  tbe  plaintiff."  The  plalntitr 
is.  then,  limited  to  the  two  rulings  of  tbe 
court  to  which  he  excepted  on  the  trial.  Cap- 
pis  y.  Wiedemann,  86  Minn.  156,  90  N.  W. 
368:  Olson  v.  Berg,  87  Minn.  277,  91  N.  W. 
1103. 

The  assignment  of  error  aa  to  tbe  first  ot 
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tbe  ruUnga  la  that  tbe  coort  erred  "In  ex- 
cluding evidence  of  Edgar  Cady's  .talk  and 
conversation."  There  la  no  assignment  as  to 
any  mllng  excluding  the  acts  of  the  deceased. 
It  was  proposed  to  prove  the  "talk  and  con- 
versation" of  the  deceased  by  one  of  the  de- 
fendants who  was  directly  Interested  In  the 
resnlt  of  tbe  action,  and  for  this  reason  tbe 
evidence  was  properly  excluded.  Even  If  the 
assignment  be  constmed  as  relating  to  the 
acts  of  the  deceased,  still,  the  error,  If  any, 
was  harmless,  for  the  trial  court  afterward 
permitted  tbe  plaintiff  to  show  both  the  acts 
and  conversation  of  tbe  deceased  relating  to 
the  same  transaction,  and  the  evidence  was 
uncontradicted. 

Tbe  second  of  tbe  rulings  refers  to  tbe  ac- 
tion of  tbe  trial  court  In  striking  out  a  por- 
tion of  the  testimony  of  one  of  the  defend- 
ants, who  was  tbe  wife  of  the  defendant 
Hobart  Cady,  a  son  of  tbe  deceased,  and 
whose  Interests  In  tbe  result  of  the  action 
seem  to  have  been  adverse  to  tbe  Interests 
of  the  other  defendants.  The  testimony  re- 
ferred to  is  this:  "Well,  along  In  August  tbe 
old  gentleman  came  down  to  onr  place,  and 
be  wanted  my  husband  to  go  out  to  tbe  farm 
and  get  a  load  of  oats.  My  husband  asked 
blm  what  he  thonght  now  about  buying  tbe 
farm,  and  he  told  him  that  be  hadn't  got  a 
chance  yet  to  sell  the  bouse,  and  he  says: 
'Well,'  he  says,  'I  won't  sell  the  farm  now. 
Harriet  has  been  down  from  Dakota,  and 
she  has  got  me  to  promise  her  not  to  sell  the 
property  to  anybody,  but  to  keep  It  and  give 
it  to  my  children  that  have  children,  and 
then  It  will  come  to  my  grandchildren.' " 
This  testimony  was  stricken  out  by  the  court, 
tbe  plaintiff  excepting.  Tbe  plaintiff  urges 
tbat  tbe  testimony  Is  not,  within  the  prohi- 
bition of  tbe  statute;  citing  In  re  Brown,  38 
Minn.  113,  86  N.  W.  726,  and  Newstrom  v. 
St  Paul  A  Dnlnth  Hallroad  Company,  61 
Minn.  78,  68  N.  W.  263.  The  first  of  the 
cases  dted  holds  tbat  the  evidence  of  tbe  acts 
of  the  deceased  Is  not  prohibited.  Tbe  other 
case  does  not  seem  to  be  In  point.  We  Infer 
from  tbis  that  the  claim  of  the  plaintiff  is 
that  the  excluded  testimony  related  to  the 
acts  of  the  deceased.  Clearly  this  Is  not  so, 
and  tbat  tbe  testimony  was  within  the  pro- 
hibition, for  all  of  it  which  had  any  rele- 
vancy to  the  Issues  were  conversations  and 
oral  admissions  of  the  deceased.  It  Is  also 
urged  that  the  findings  of  fact  of  tbe  trial 
conrt  are  not  sustained  by  tbe  evidence.  We 
have  attentively  examined  the  records,  and 
have  reached  the  conclusion  tbat  the  findings 
are  so  clearly  sustained  by  the  evidence  tbat 
a  discussion  of  that  question  Is  unnecessary. 
The  evidence  In  support  of  tbe  findings  Is  so 
full  and  complete  that  it  Is  doubtful  If  find- 
ings in  favor  of  the  plaintiff  could  have  been 
sustained. 

The  last  claim  urged  by  the  plaintiff  merit- 
ing consideration  Is  that  the  conrt  erred  In 
not  finding  and  deciding  that  the  bill  of  sale 
of  tbe  personal  property  was  a  gift  made  In 


expectation  of  death,  and  revoked.  It  does 
not  appear  from  the  record  that  the  trial 
conrt  was  ever  asked  to  so  find,  but,  this 
aside,  there  was  no  error  In  not  so  finding, 
for  the  evidence  did  not  require  It  as  a  mat- 
ter of  law. 
Order  affirmed. 


STATE  ex  rel.  BR0DERIC5K  v.  DISTRICT 
COURT  OF  RAMSERf  COUNTY. 

(Sapreme  Court  of  Minnesota.     Dec.  18,  1903.) 

UANDAUnS  TO  TRIAL  COURT  —  JlPFEAL  —  RB- 

VBRSAL  AND  RBMAND— SUPPLEMENTAL 

ANSWEB^NEW  TRIAL. 

1.  This  court  has  the  power  by  writ  of  man- 
damus to  compel  compliance  with  its  orden  and 
directions  on  the  remand  of  a  case  to  the  trial 
court 

2.  The  effect  of  a  reversal  of  a  judgment 
and  a  remand  of  the  cause  to  tbe  trial  court 
without  any  directions  depends  upon  the  grounds 
on  which  it  is  based  as  expressed  in  the  opinion 
of  this  court,  and  the  trial  court  is  free  to  pro- 
ceed in  any  manner  not  inconsistent  with  the 
opinion. 

8.  A  supplemental  answer  may  be  allowed  aft- 
er Jpdgment  as  well  as  before. 

i.  Where  a  judgment  is  reversed,  and  the 
case  remanded,  without  directions,  but  It  is  ap- 
parent from  the  opinion  that  upon  the  recortf 
before  this  conrt  the  plaintiff  is  entitled  to  judg- 
ment, the  trial  court  may  for  cause  allow  a 
supplemental  answer  and  grant  a  new  trial; 
and,  unless  It  is  apparent  that  such  action  is 
a  mere  pretext  to  defeat  the  entry  of  judgment 
for  the  plaintiff,  mandamns  will  not  lie  to  com- 
pel the  entry  of  such  judgment  in  accordance 
with  the  opinion. 

(Syllabus  by  the  Court.) 

Order  to  show  cause.    Discharged. 
For  former  opinion,  see  97  N.  W.  118. 

START,  0.  J.  On  tbe  petition  of  the  re- 
lator herein  the  district  court  of  the  county 
of  Ramsey  was  by  an  order  of  this  court  re- 
quired to  show  cause  whjr  a  peremptory  writ 
of  mandamus  should  not  issue  directing  it  to 
enter  Judgment  In  the  case  of  John  F.  Brod- 
erlck  v.  The  City  of  St  Paul,  The  Cleve- 
land Vapor  Light  Company  et  al.,  forever 
restraining  tbe  city  from  entering  Into  the 
contract  between  tbe  dty  and  tbe  company 
set  out  In  tbe  complaint  In  the  action,  and 
from  carrying,  out  or  performing  the  pretend- 
ed contract  Upon  tbe  hearing  of  the  order 
to  show  cause  the  facts  were  substantially 
conceded,  and,  so  far  as  here  material,  they 
are  as  follows:  Tbe  relator,  Broderlck,  com- 
menced an  action  against  the  city  and  Its 
officers  and  against  tbe  company  in  tbe  dis- 
trict court  of  the  county  of  Ramsey  to  re- 
strain the  city  from  entering  Into  or  carrying 
out  the  alleged  contract.  The  trial  of  the 
action  resulted  In  a  Judgment  on  the  merits 
In  favor  of  the  defendants,  from  which  the 
relator  appealed  to  this  court.  Tbe  decision 
on  tbe  appeal  Involved  the  validity  of  the 
contract  between  tbe  city  and  company  for 


1[  4.  Ses  Appeal  and  Error,   vol.   S,   *" 
«i7,  4881. 


Digitized  by  V^OOQIC 


582 


»7  NORTHWESTERN  REPORTER. 


QUnn. 


tbe  lighting  of  certain  streets  of  the  city 
with  gasoline  from  January  1,  1903,  to  De- 
cember 81,  1903.  This  court  held  (see  97  N. 
W.  118)  that  the  common  council  of  the  city 
should  have  proceeded  by  resolution,  and  not 
by  motion,  In  accepting  the  bid  of  the  com- 
pany and  awarding  the  contract  to  It,  and 
that  for  this  reason  Its  action  was  Illegal  and 
Told.  The  judgment  appealed  from  was  ac- 
cordingly reversed,  and  the  case,  on  Novem- 
ber 19,  1903,  remanded  to  the  district  court, 
without  any  directions  whatever.  Thereup- 
on the  relator  moved  the  district  court  for 
an  order  directing  Judgment  In  his  favor  to 
be  entered  for  the  relief  asked  in  his  com- 
plaint in  the  original  action  In  accordance, 
as  he  claimed,  with  the  decision  of  this 
court  The  defendants  met  this  motion  by  a 
counter  motion  to  be  permitted  to  make  and 
flie  a  supplemental  answer,  and  for  a  new 
trial.  The  proposed  answer  alleged.  In  ef- 
fect, that  since  the  decision  of  this  court,  and 
on  November  13,  1903,  the  common  council 
of  the  city  had  by  resolution  accepted  the 
bid  of  the  company,  and  awarded  the  con- 
tract to  It,  thereby  ratifying  the  action  of 
the  council  taken  by  motion;  and,  further, 
that  a  formal  conti'act  had  been  made  be- 
tween the  parties,  which  both  parties  had  In 
good  faith  performed  up  to  the  time  of  mak- 
ing the  supplemental  answer.  The  district 
court  denied  the  motion  of  the  relator  and 
granted  that  of  the  defendants.  The  relator 
then  presented  his  petition  to  this  court,  and 
secured  the  order  to  show  cause  now  under 
consideration.  If  the  Issues,  either  of  law 
or  fact,  tendered  by  the  supplemental  an- 
swer are  heard  and  determined  In  the  ordi- 
nary course  of  Judicial  procedure,  it  Is  evi- 
dent that  the  time  limit  of  the  contract  will 
have  expired  before  a  decision  can  be  had, 
and  that  the  relator.  If  entitled  to  bis  In- 
junction, will  lose  the  fruits  of  his  litigation. 
The  contention  of  the  relator  Is,  In  effect, 
that  he  had  a  clear,  absolute  legal  right,  by 
virtue  of  the  decision  of  this  court  in  the 
original  case,  to  have  Judgment  entered 
therein  In  accordance  with  bis  motion,  and 
that  he  has  no  other  adequate  remedy  ex- 
cept by  mandamus.  His  contention  must  be 
conceded  If  the  assumed  premises  be  correct, 
for  this  court  has  the  undoubted  i>ower  by 
the  writ  of  mandamus  to  compel  compliance 
with  Its  orders  and  directions  on  a  remand 
of  a  cause  to  the  district  court  It  is,  then, 
important  to  determine  Just  what  the  legal 
status  of  the  case  was  after  it  was  remand- 
ed without  direction  on  the  reversal  of  the 
'judgment  The  effect  of  such  a  reversal  de- 
pends upon  the  grounds  on  which  it  Is  based 
ns  expressed  in  the  opinion  of  the  appellate 
court  and  on  the  remand  the  trial  court  la 
free  to  proceed  In  any  manner  not  Incon- 
sistent with  the  opinion.  Jordan  r.  Hum- 
phrey, 32  Minn.  522,  21  N.  W.  713;  Burke  v. 
Baldwin,  54  Minm.  514,  56  N.  W.  173:  Bab- 
cock  V.  Murray,  61  Minn.  408,  63  N.  W.  1076; 
Johnson  t.  City  of  Stillwater,  62  Minn.  60, 


64  N.  W.  95;  Cool  t.  Kelly,  85  Minn.  358. 
88  N.  W.  .988.  The  cases  cited  sustain  and 
Illustrate  the  proposition  that  altbongh  the 
opinion  of  this  court  la  conclnslve  of  the 
case  on  the  facts  presented  by  the  record  be- 
fore It  yet  the  trial  court  where  tbe  remand 
is  without  direction.  Is  free  to  grant  a  mo- 
tion for  a  new  trial  on  an  amendment  of  the 
pleadings  or  a  supplemental  pleading  for 
good  cause  shown.  In  such  a  case  the  ac- 
tion of  the  trial  court  is  not  inconsistent 
with  the  opinion  of  the  appellate  court,  for  it 
Is  based  on  facts  not  before  that  conrt  It 
follows,  then,  that  if  on  tbe  remand  of  tbe 
case  no  motion  had  been  made  by  tbe  de- 
fendants to  be  permitted  to  make  a  supple- 
mental answer  and  for  a  new  trial,  the  re- 
lator would  have  Jjeen  entitled  to  judgmecL 
but  that  the  trial  court  had  power  to  hear 
and  determine  tbe  defendant's  motion.  Tbe 
relator,  however,  claims  that  tbe  court  bad 
no  authority  to  allow  a  supplemental  answer 
to  be  made  after  judgment  and  that  without 
anch  answer  there  was  no  baslB  for  granting 
a  new  trial.  Section  5270,  Gen.  St.  1894. 
provides  that  the  plaintiff  and  defendant  re- 
spectively may  be  allowed  on  motioa  to 
make  a  supplemental  complaint,  answer,  or 
reply  alleging  facts  material  to  tbe  case  oc- 
curring after  the  former  complaint  answer, 
or  reply.  It  la  to  be  observed  that  the  time 
within  which  such  supplemental  pleading 
may  be  allowed  is  not  limited.  Section  5266. 
Gen.  St  1894,  provides  that  amended  plead- 
ings may  be  made  "before  and  after  Judg- 
ment" The  fact  that  the  right  to  allow  an 
amended  pleading  before  and  after  Judgment 
Is  expressly  given,  but  no  such  express  pro- 
vision is  made  as  to  allowing  supplemental 
pleadings,  is  not  significant  If  we  should 
hold  that  the  right'to  allow  a  supplemental 
pleading  after  judgment  Is  by  implication 
denied.  It  not  being  expressly  given.  It  would 
follow  from  the  same  course  of  reasoning 
that  a  supplemental  pleading  could  not  be 
made  before  Judgement  because  the  right  to 
amend  a  pleading  before  Judgment  la  ex- 
pressly given  by  statute,  but  not  In  tbe  case 
of  supplemental  pleadings.  The  result  of 
this  logic  would  be  that  a  supplemental 
pleading  could  not  be  allowed  either  before 
or  after  Judgment.  The  difference  between 
an  amended  pleading  and  a  supplemental 
one  Is  that  the  former  relates  to  facts  oc- 
curring before  pleading  and  the  latter  relates 
to  facts  occurring  after  pleading— a  technical 
difference  only.  There  is  Just  as  much  rea- 
son for  allowing  the  one  after  Judgment  as 
tbe  other.  We  hold  that  a  supplemental 
pleading  may  be  allowed  after  Judgment  as 
well  as  before,  In  the  furtherance  of  justice. 
The  last  claim  of  the  relator  to  be  con- 
sidered Is  that  tbe  supplemental  answer 
states  no  defense.  Its  sufficiency,  however, 
cannot  be  determined  by  mandamus,  unless 
It  is  so  clearly  apparent  from  a  mere  In- 
spection of  the  answer  that  It  states  no  de- 
fense, and  that  Its  allowance  was  a  mere 
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pretext  to  defeat  the  relator's  motion  for 
judgment  Any  other  rale  would  resnlt  in 
practice  in  the  interruption  of  the  orderly 
course  of  procedure  in  an  action,  and  the 
determination  of  the  snfDciency  of  the  plead- 
ings by  mandamus. 

The  supposed  exigencies  «f  this  case  do 
not  make  it  an  exception  to  the  rule.  We 
are  satisfied  from  an  examination  of  the  8Ui>- 
plemental  answer  that  its  allowance  was  not 
a  mere  pretext,  and  that  the  question  wheth- 
er it  states  a  defense  is  both  important  and 
doubtful,  and  that  it  should  be  determined 
In  the  usual  course  of  Judicial  procedure. 

Order  to  show  cause  discharged. 


8AIJNB  COUNTY  v.  OAGIB  COUNTY. 

(Supreme  Oonrt  of  Nebraska.     Dec.  2,   1903^) 

COUNTIEa-LIABILITIBa-BOUNDART    BRIOaD— 

BRBCTION— CONTRACT— RATIFICATION 

— RIGHTS  OP  TAXPAYER. 

1.  A  coonty  can  become  obligated  to  contrib- 
ute towards  the  expenses  of  building  a  bridge 
over  a  stream  upon  a  boundary  line  between  it- 
self and  another  county  either  by  euterine  in  the' 
first  instance  into  a  joint  contract  for  the  con- 
itruction  of  such  bridge  in  the  manner  prescrib- 
ed by  statute,  or  by  subsequently  ratifying  a 
contract  for  that  purpose. 

2.  When  the  county  boards  of  adjoining  coun- 
ties have  attempted  to  enter  into  a  Joint  contract 
for  the  purpose  above  mentioned,  but.  by  reason 
of  the  neglect  of  requisite  formalities,  one  of 
inch  counties  fails  of  becoming  obligated  there- 
by, and  the  other.  In  good  faith,  and  pursuant  to 
the  contract,  builds  and  pays  for  the  bridge, 
the  former  may  ratify  and  confirm  the  contract 
by  allowance  in  behalf  of  the  latter  of  a  claim 
(or  one-half  the  contract  price  of  the  structure, 
and  a  taxpayer  cannot  defeat  or  annul  such  rat- 
ification by  appealing  from  the  order  of  allow- 
ance. 

(Syllabus  by  the  Court.) 

CiommlssionerB'  Opinion.    Department  No. 
1.    On  rehearing.    Rerersed. 
For  former  opinion,  see  92  N.  W.  1080. 

Hastings  &  Sands,  Hastings  &  Hastings, 
and  B.  Y.  Kohout,  for  plaintiff  in  error. 
Saml.  Rinaker,  L.  W.  Colby,  and  Harry  B. 
Sackett,  for  defendant  in  error. 

AMES,  C.  This  is  a  rehearing  from  a  de- 
cision In  tlie  same  case  found  in  92  N.  W. 
1050.  The  facts  are  there  sufficiently  stated, 
except  the  circumstance  that,  before  the 
plaintiff  county  entered  Into  the  contract  for 
the  building  of  the  bridge  in  question,  It  no- 
tified tbe  county  board  of  Gage  county  of  its 
Intention  so  to  do,  and  demanded  of  it  co- 
operation in  so  doing,  with  which  demand 
the  board  neglected  to  comply,  although,  as 
Is  shown  In  the  opinion  cited,  some  ineffec- 
tual attempt  at  compliance  was  made.  The 
main  contention  of  the  plaintiff  county  upon 
the  reargnment  is  that  snch  neglect,  after 
such  notice.  Is,  under  the  provisions  of  sec- 
tion 89  of  chapter  78  of  the  Compiled  Stat- 
utes of  1901,  entitled  "Roads,"  equivalent  to 
refusal,  and  that  the  Ineffectual  attempt  at 
compliance  was  Itself  a  negligent  act,  with- 


in the  meaning  of  the  section.  This  conten- 
tion may,  as  it  seems  to  us,  be  upheld  with- 
out affecting  the  validity  of  the  former 
decision.  The  work  undertaken  in  this  in> 
stance  was  not,  as  in  the  case  of  Cass  Coun- 
ty V.  Sarpy  (Jounty,  63  Neb.  813,  89  N.  W. 
291,  92  N.  W.  636,  the  repair  of  an  existing 
bridge,  but  the  building  of  an  entire  new 
structure  in  the  place  of  one  previously  whol- 
ly destroyed.  In  the  case  cited  it  was  held 
that  section  88  of  tbe  chapter  obligated  coun- 
ties to  contribute  towards  tbe  repair  of  bridg- 
es over  streams  upon  county  lines  dividing 
them,  and  that  when  either  county  in  such 
cases  refuses  to  Join  in  making  such  repairs 
the  other  may  do  so  at  its  own  expense,  and 
recover  compensation  from  the  adjoining 
county  therefor,  even  although  the  bridge  in 
question  was  not,  in  the  first  instance,  con- 
structed by  the  Joint  action  of  the  counties. 
But  the  provisions  of  this  section  are  not  in- 
voked In,  and  are  plainly  not  applicable  to, 
the  present  situation.  We  do  not  flind  any- 
where In  the  statute  a  provision  for  the 
building  of  such  a  bridge  at  the  joint  ex- 
pense of  adjoining  counties,  except  that  It 
be  done  pursuant  to  a  contract  to  which  both 
counties  are  parties,  and  the  powers  confer- 
red by  section  89  are  expressly  limited  to 
such  instances.  But  there  is,  as  it  seems  to 
us,  a  different  and  satisfactory  ground  upon 
which  the  liability  of  the  defendant  county 
in  this  case  may  be  adjudged.  Section  87  of 
the  chapter  mentioned  enacts,  without  qual- 
ification, tliat  "bridges  over  streams  which 
divide  counties,  and  bridges  over  streams  on 
roads  on  county  lines,  shall,  be  built  and 
repaired  at  the  equal  expense  of  such  coun- 
ties." The  following  section  provides  that 
for  the  building  and  repair  of  such  bridges 
"it  shall  be  lawful  for  the  county  boards  of 
such  adjoining  counties  to  enter  into  Joint 
contracts,"  etc.  Now,  assuming  that,  be- 
cause of  tbe  want  of  formalities  requisite 
to  constitute  a  Joint  contract,  Gage  county 
failed  of  becoming  bound  in  the  first  instance 
for  the  building  of  this  bridge,  so  that  an 
action  against  her  by  the  contractor  to  re- 
cover tbe  contract  price  could  not  have  beoi 
maintained,  still  she  had,  throngh  her  county 
board,  participated  in  good  faith  in  procur- 
ing the  building  of  the  bridge;  and.  In  view 
and  by  reason  of  such  participation,  Saline 
county  had  Incurred  an  obligation  therefor, 
which  she  was  compelled  to,  and  did,  dis- 
charge. The  equitable  duty  of  Gage  county 
to  discharge  one-half  of  this  burden  is  evi- 
dent. Is  there  anyttilng  in  the  language  or 
spirit  of  the  statute,  or  is  there  any  consid- 
eration of  public  policy,  to  prevent  her  coun- 
ty board  from  ratifying  and  confirming  a 
contract  and  transaction  by  which  she  might 
lawfully  have  become  bound  in  the  begin- 
ning, and  by  which  she  attempted  to  and 
would  have  become  bound,  except  for  non- 
compliance with  certain  formalities  above 
alluded  to?  We  think  not.  It  Is  a  rule  sub- 
ject to  few.  If  any,  exceptions,  that  a  corpo- 
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rate  aufborlty  may  ratify  and  confirm  any 
act  or  contract  in  ita  behalf  or  for  its  benefit 
wbicb  it  miglit  hare  lawfully  done  or  made 
originally.  We  do  not  tlilnk  tliat  this  case 
furnishes  an  exceptional  instance.  When, 
therefore,  the  county  board  of  Gage  county, 
in  good  faith  and  in  the  exercise  of  Its  cor- 
porate powers,  allowed  the  claim. in  contro- 
versy, it  cured  any  informality  or  insuffi- 
ciency in  the  contract  for  the  building  of  the 
bridge  as  effectually  as  though  a  formal  and 
express  ratification  of  it  had  been  made  be- 
fore the  work  was  begun.  Whether  the 
board  itself  might  afterwards  have  rescinded 
its  action  in  this  respect,  It  is  not  now  nec- 
essary to  decide,  although  we  are  inclined  to 
the  opinion  that  it  could  not  have  done  so; 
but  it  is  clear  to  us  that  the  taxpayer,  by  ap- 
pealing from  the  order  allowing  the  claim, 
cannot  defeat  or  annul  an  act  of  the  county 
board  in  the  lawful  exercise  of  its  express 
powers. 

It  is  therefore  recommended  that  the  for- 
mer Judgment  of  this  court  be  vacated  and 
set  aside,  and  that  the  Judgment  of  the  dis- 
trict court  be  reversed,  and  the  appeal  dis- 
missed. 

OliDHAM,  O^  concurs.  HASTINGS.  O, 
not  sitting. 

PHR  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
former  Judgment  of  this  court  be  vacated 
and  set  aside,  and  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  appeal  dis- 
missed. 

SCHOOL  DIST.OF  OMAHA  v.McDONALD.* 
(Supreme  Court  of  Nebraska.     Dec.  2,  1903.) 

APPBAL— RBHEARINO. 

1.  If  a  correct  conclusion  has  been  reached, 
even  by  a  wrong  course  of  reasoDing,  the  unsuc- 
cessfal  party  ii  not  entitled  to  a  rehearing. 

(Syllabus  fay  the  Court) 

Motion  for  Rehearing.     Overruled. 
For  former  opinion,  see  94  N.  W.  829. 

C.  E.  Bering,  H.  P.  Stoddart,  and  John  P. 
Greene,  for  plaintiff  in  error.  Baldrlge  & 
De  Bord  and  T.  3.  Mahoney,  for  defendant 
in  error. 

SULLIVAN,  0.  J.  It  la  said  in  the  opin- 
ion that  the  May  contract  was  superseded 
by  the  November  contract  This  conclusion 
is  challenged  as  obviously  unsound,  and  It 
is,  perhaps,  Indefensible.  It  Is,  at  least,  con- 
trary to  the  understanding  of  the  parties  as 
disclosed  by  this  record.  But  conceding  it  to 
be  unwarranted,  conceding  that  neither  con- 
tract impinges  upon  the  other,  there  Is  still 
good  reason  for  holding  that  the  case  has 
been  rightly  determined,  and  that  the  Judg- 
ment of  affirmance  should  stand.  McDonald 
has,  beyond  question,  a  cause  of  action  upon 
one  contract  or  the  other.    Whether  be  has 

■Rehearing  denied  December  2.  1903. 


a  right  of  action  upon  tbe  May  contract  de- 
pends upon  whether  he  was  bound  by  that 
contract  to  do  what  John  Latenser  did  la 
furnishing  plans,  specifications,  etc.,  for  the 
high  school  building.  Evidently  he  'was  not 
80  bound.  He  bad  already  furnished  plana, 
specifications,  details,  copies,  and  blae  prints 
in  accordance  with  the  requirements  of  the 
May  contract  and  he  was  not  bound  by  that 
contract  to  furnish  others.  He  might,  of 
course,  have  been  required  to  make  altera- 
tions, but  that  was  the  farthest  limit  of  his 
obligation.  He  was  bound  to  do  the  work 
done  by  Latenser,  but  be  was  bound  by  the 
contract  made  in  November,  and  not  the  one 
made  in  May. 
The  motion  is  overruled. 


TOOZBR  V.  8TATK 
(Supreme  Court  of  Nebraska.     Dec.  2.    1908.) 

CONTEMPT— APPKAlr-INFOKMATION—AI>- 
MISSION  OF  CHARQBS. 

1.  Errors  of  law  occurring  daring  the  progren 
of  a  trial  will  not  be  exammed  by  this  court  in 
the  absence  of  a  motion  for  a  new  trial. 

2.  Where  an  information  la  filed,  charging 
defendant  with  a  contempt  of  court,  and  be  is 
requested  to  file  an  answer  to  said  charges,  but 
refuses  to  do  so,  and  stands  mute,  such  refusal 
may  be  treated  by  tbe  court  as  an  admission  of 
the  charges  contained  in  the  informatioD. 

Commissioners'  Opinion.  Department  Na 
1.  Error  to  District  Court,  Douglas  County: 
Fancett,  Judge. 

"Not  to  be  officially  reported." 

Proceedings  by  the  state  against  George 
E.  Toozer  for  contempt  From  the  Judgment 
finding  him  guilty,  be  brings  error.    Afllrmed. 

Gurley  &  Woodruff,  for  plaintiff  in  error. 
Frank  N.  Prout,  Atty.  Gen.,  and  Norris 
Brown,  Dep.  Atty.  Gen.,  for  the  State. 

OLDHAM,  O.  This  was  an  action  on  be- 
half of  the  state  against  defendant,  George 
E.  Toozer,  for  contempt  of  the  district  court 
of  Douglas  county.  Neb.  An  information  was 
filed  in  tbe  district  court  by  the  county  at- 
torney charging  defendant  with  contempt  of 
court.  In  attempting  to  bribe  a  Juror;  the 
substance  of  the  charge  being  that  in  a  cause 
pending  in  said  court.  In  which  August  Spie- 
del  was  plaintiff,  and  Union  Selling  Company 
et  al.  were  defendants,  he  "did  then  and 
there.  In  furtherance  of  his  attempt  to  ob- 
struct due  administration  of  Justice,  and  to 
corrupt  said  Juror,  offer  then  and  there  to 
pay  to  said  W.  S.'Heaton,  a  Juror,  as  afore- 
said, money,  to  wit,  tbe  sum  of  ten  dollars, 
to  induce  said  Juror  thereby  to  use  his  power, 
position,  and  Infiuence  to  bring  about  a  ver- 
dict in  said  suit  in  favor  of  said  defendant" 
The  Information  was  positively  verified  by 
the  Juror.  On  tbe  filing  of  this  Information, 
the  defendant  appeared  In  court  and  asked 
leave  to  consult  counsel,  which  leave  was 
granted  by  the  court.    He  subsequently  en- 

f  L  8m  Criminal  Law,  toL  U.  Cant.  Dls.  i  W7C 
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ered  Into  a  recognizance  for  bla  appearance 
^m  day  to  day  during  Uie  term  of  court, 
ind  was  thereupon  dlacharged  from  tbe  cus- 
ody  of  the  aberlfl.  On  the  following  day  de- 
'endant  appeared  with  bis  counsel,  and,  by 
il3  request,  further  proceedings  on  the  In- 
'ormatlon  'were  continued  until  the  following 
reek,  when  he  again  appeared;  and,  the 
;ourt  having  directed  him  to  file  an  answer 
.o  the  Information,  he  declined  so  to  do,  and, 
»n  the  advice  of  hlB  counsel,  stood  mute, 
XT  here  upon  the  court  proceeded  with  the 
Aose,  and  foiind  the  defendant  guilty  of  the 
■ontempt  charged  In  the  Information,  and 
isseseed  a  fine  against  him  of  $250,  and  sen- 
:enced  him  to  Imprisonment  In  the  county 
lail  for  Ifi  days.  For  the  purpose  of  review- 
ng  the  Judgment  and  finding  in  the  cause,  de- 
!endant  brings  error  proceedings  to  this  court 
No  motion  tor  a  new  trial  was  filed  in  the 
lourt  below,  and  no  bill  of  exceptions  ac- 
wmpanles  the  record.  Consequently  alleged 
errors  occurring  during  the  progress  of  the 
trial  cannot  now  be  considered. 

The  main  contention  urged  by  defendant's 
counsel  Is  that  the  court  had  no  Jurisdiction 
of  the  subject-matter  of  the  controversy,  or 
of  the  person  of  the  defendant,  and  that 
when  defendant  stood  mute  hli  conduct 
amounted  to  a  plea  of  not  guilty.  In  the  first 
place,  the  court  clearly  had  Jurisdiction  of 
the  subject-matter  of  the  controversy  when 
the  Information  was  filed  charging  such 
flagrant  proceedings  as  an  attempt  at  bribery 
of  one  of  the  Jurors  actually  engaged  In  the 
consideration  of  a  cause.  In  the  next  place, 
the  court  clearly  had  Jurisdiction  of  defend- 
ant, for  the  record  shows  that  he  was  In 
court,  and  that  he  was  attending  from  day 
to  day  in  compliance  with  a  recognizance 
entered  into  for  such  purpose.  Lastly,  a  con- 
tempt proceeding  Is  not  tried  under  the  rules 
of  criminal  practice,  by  which  a  defendant 
refusing  to  plead  Is  entitled  to  have  a  plea 
of  not  guilty  entered  for  him.  In  fact,  when 
one  is  charged  formally  with  conduct  amount- 
ing to  a  contempt  of  court  In  this  state,  and 
Is  hrongbt  before  the  court  to  purge  himself 
of  such  contempt,  "silence  is  not  golden," 
and  defiantly  stending  mute  in  the  face  of 
solemn  and  grave  charges  affecting  the  ad- 
ministration of  Justice  does  not  and  should 
not  stay  the  sting  of  her  avenging  lash.  The 
rule  is  well  established  in  this  state  that  re- 
fosing  to  answer  an  information  charging 
contempt  may  be  talcen  as  an  admission  of 
the  facta  charged  in  the  Information.  Ne- 
braska, ete.,  Society  v.  State,  57  Neb.  765, 
78  N.  W.  287.  Jury  fixers  are  not  now,  and 
never  were,  the  favorites  of  courts  In  civilized 
JorUdlctions.  Consequently  we  think  the 
punishment  inflicted  was  not  Incommensur- 
ate with  the  offense  charged. 

We  find  no  error  In  the  record,  and  recom- 
mend that  the  Judgment  of  the  district  court 
be  affirmed. 

AMBS  and  HASTINGS,  Oa,  concor. 


PSB  OURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  de- 
cision of  the  cause,  it  Is  ordered  that  the 
Judgment  of  the  district  court  be  a£Elrmed. 


JOHNSON  V.  WEBER  at  ox. 
(Supreme  Goort  of  Nebraska.     Dee.  2,   1903.) 

HUSBAND  AND  WIFB— CONTRACT  OF  SALB— RS- 
SCISSION— PAYMBNT— TIME  OF  MAKINQ. 
L  Merely  IndorsinK  by  the  notary  on  the  bacl: 
of  a  contract  by  husband  and  wife  for  the  sale 
of  the  wife's  real  estate  of  an  extension  of 
time  for  maldng  the  first  payment,  wliich  exten- 
sion was  not  authorized  by  the  wife,  does  not 
destroy  the  contract  as  really  made,  nor  war- 
rant the  wife  in  repudiating  it. 

2.  A  payment  which  is  to  bind  a  bargain,  and 
to  be  deposited  with  a  contract  in  a  bank  nntil 
a  conveyance  is  made  upon  payment  in  fall  b; 
a  certam  date,  is  in  time  if  it  gets  into  the 
bank  before  the  contract  is  presented  there, 
and  both  are  left  there  together  by  the  parties, 
though  the  payment  is  actually  made  three  days 
after  the  time  named  in  the  agreement. 

3.  Evidence  held  not  to  show  any  parol  waiver 
or  release  of  the  contract  by  vendee. 

4.  The  fact  that  the  signature  and  aclcnowl- 
edgment  of  a  wife  to  a  contract  of  sale  of  a 
homestead  was  made  under  threat  of  her  hus- 
band to  leave  her  If  she  did  not  execnte  it  is  not 
groond  for  refusing  specific  performance  of  the 
contract,  where  the  vendee  b  entirely  innocent 
of  any  participation  in,  or  knowledge  of,  the 
threat 

(Syllabns  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
I.  Appeal  from  District  Court,  Knox  Coun- 
ty; Boyd,  Judge. 

Action  by  Rasmus  Johnson  against  James 
J.  Weber  and  Electa  Weber.  Judgment  for 
defendanta,  and  plaintiff  appeals.    Reversed. 

F.  Dolezei,  for  appellant.  W.  A.  Meserve 
and  W.  L.  Henderson,  for  appellees. 

HAS13NOS,  0.  This  is  an  action  brought 
to  obtain  specific  performance  of  a  contract 
for  the  sale  of  a  farm.  The  defendants, 
James  J.  and  Electa  Weber,  on  September 
7, 1901,  entered  into  a  written  contract  agree- 
ing to  convey  to  the  plaintiff  the  N.  E.  V*  of 
section  30,  town  29,  range  5  B.,  (or  the  sum 
of  $6,400;  $1,000  to  be  paid  in  cash,  and 
deposited,  together  with  the  contract  In  the 
bank  at  Crelgbton,  and  the  remainder,  $5,- 
400,  by  March  1,  1902.  In  consideration  of 
such  paymente  the  defendanta  were  to  con- 
yey  the  premises,  and,  in  case  of  a  failure 
to  pay  the  remainder  of  the  purchase  money, 
the  $1,000  "so  paid  and  deposited  with  this 
contract"  should  be  forfeited.  The  wife 
seems  to  have  entered  Into  the  contract  with 
some  reluctance,  and  finally  refused  alto- 
gether to  carry  it  out.  The  title  to  the  farm 
was  in  her.  The  contract  by  Its  terms,  pro- 
Tided  for  payment  of  the  $1,000  "on  the  sign- 
ing of  this  contract  and  the  same  la  paid 
for  the  purpose  of  binding  said  bargain." 
Defendanta'  answer  alleged  that  the  follow- 
ing clause  Indorsed  on  the  back  of  the  con- 
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tntc^  *X!aah  payment  herein  described  to  be 
paid  by  September  14,  1901,"  was  placed  up- 
on tbe  contract  by  agreement  between  3o3m- 
soD  and  James  Weber,  and  without  the  as- 
sent of  Electa  Weber;  that  the  lattw  was 
tbe  sole  owner  of  the  premises,  and  that  her 
husband  had  no  authority  to  Introduce  any 
change  into  the  contract;  that  tbe  premises 
were  occupied  as  a  home;  and  that  the  wife 
never  acknowledged  the  Instrument  after  its 
terms  were  changed  by  tbe  indorsement. 
Defendant  James  Weber  says  that  the  con- 
tract was  annulled  by  mutual  agreement  be- 
tween him  and  the  plaintiff  prior  to  Septem- 
ber 21,  1901.  Electa  Weber's  answer  sets 
up  the  alteration  of  the  contract  by  indorse- 
ment of  an  extension  of  time  for  payment 
of  the  $1,000,  and  tliat  the  $1,000  was  not 
paid  within  the  time  stated  in  the  contract, 
and  she  therefore  elected  to  declare  tbe  con- 
tract at  an  end,  and  that  such  election  was 
assented  to  by  plaintiff.  She  also  says  that 
she  was  Induced  to  sign  the  contract  by 
threats  on  the  part  of  her  husband  to  desert 
her  If  she  did  not,  and  that  she  never  ac- 
knowledged the  Instrument. 

The  reasons  glren,  therefore,  why  spedfle 
performance  of  this  contract  should  not  be 
decreed,  resolve  themselves  into  three:  The 
indorsement  upon  the  contract  without  the 
assent  of  the  wife,  who  is  the  owner  of  the 
property,  of  the  extension  until  September 
14th  of  the  time  for  paying  the  $1,000;  tbe 
alleged  annulment  of  the  contract  prior  to 
September  2l8t  by  oral  agreement  between 
the  plaintiff  and  John  Weber;  and  the  fact 
alleged  In  defendant's  answer,  and  testified 
to  In  her  evidence,  that  she  was  induced  to 
sign  the  agreement  by  her  husband's  threats 
to  desert  her  If  she  did  not 

It  seems  unnecessary  to  discuss  at  any 
great  length  the  proposition  that  the  indorse- 
ment of  an  extension  of  time  for  the  pay- 
ment of  the  $1,000  is  not  sufficiently  ma- 
terial to  avoid  the  contract.  This  money,  it 
is  true,  was  originally  agreed  to  be  paid  on 
the  day  of  the  contract's  signing,  which  was 
September  7,  1901;  but  it  appears  clearly 
that  it  was  understood  between  the  parties 
that  Johnson  did  not  have  the  money  with 
him,  that  he  would  have  to  get  it  from  Fre- 
mont, and  that  the  money  was  to  be  paid/ 
as  the  contract  recited,  for  the  purpose  of 
binding  the  bargain,  and  was  to  be  deposited 
with  the  contract  in  the  bank  at  Creighton. 
It  was  actually  deposited  In  the  bank  at 
Creighton  three  days  later,  and  on  the  day 
following  the  contract  was  deposited.  The 
latter  had  been  up  to  that  time  retained  by 
the  notary  who  drew  it,  and  who  is  since 
-counsel  for  the  defendants  in  this  case.  The 
money  was  actually  in  the  bank  before  the 
contract  got  there;  and  whether  or  not  the 
Indorsement  of  consent  that  it  should  be 
there  by  September  14th  was  by  authoriza- 
tion of  Electa  Weber  does  not  seem  ma- 
terial, or  offer  any  ground  for  refusing  Its 
^ipedflc  enforcement 


The  claim  of  an  oral  agreemoit  t»  reletie 
and  surrender  the  contract  between  Jamet 
Weber  and  the  plaintiff  is  not  made  ont  ij 
the  proof,  and  it  Is  not  necessary  to  dtecna 
whether  or  not  it  would  be  valid  In  law.  It 
is  clear  from  the  correspondence  that  u 
effort  was  made  by  the  Webers,  or  at  least 
Mrs.  Weber,  to  escape  from  the  condltioiH 
of  this  contract  On  the  next  day  after  its 
execution,  James  Weber  wrote  to  the  plain- 
tiff, at  Fremont,  telling  liim  not  to  sell  hi; 
farm,  as  Weber's  wife  was  declaring  At 
would  not  sign  any  deed;  also  told  Johmoo 
not  to  send  the  $1,000  "nntll  yon  hear  from 
me";  that  he  was  trying  to  get  her  to  agree. 
and  nothing  need  be  done  until  September 
21st;  that  he  would  write  again  the  follow- 
ing week.  Then,  on  the  11th,  three  dajt 
later,  he  wrote  Johnson  again,  saying  tbit 
his  wife  was  getting  more  contented  all  the 
time,  and  he  thought  it  would  be  all  right: 
that  he  himself  was  going  to  Omaha  the  fol- 
lowing Monday,  and  asked  Johnson  to  meet 
him  at  Fremont  at  the  8:45  train.  Again, 
on  September  19th,  Weber  writes:  "I  wLl 
do  as  I  agreed  along  the  line  in  this  land 
deal,  that  I  would  let  you  know  this  week 
whether  my  wife  would  sell  or  not  After 
considering  the  matter  she  says  she  would 
not  sell  so  you  need  not  wait  any  longer  for 
this  place.  I  Instructed  the  banker  to  retnm 
the  money  to  you,  which  he  will  do  to-nlgbt" 
In  our  opinion,  the  evidence  of  Mr.  Weber 
and  the  witness  Vinker,  if  taken  as  wboll.T 
true,  falls  to  establish  any  oral  surrender  or 
relinquishment  of  this  contract  or  an  inteo- 
tlon  to  surrender  or  relinquish  on  the  part 
of  the  plaintiff,  and  It  remains  only  to  con- 
sider what  effect  Is  to  be  given  to  the  alle- 
gations that  the  contract  was  executed  under 
the  threat  of  Weber  to  desert  his  wlffe  if  she 
did  not  sign  It  There  is  no  claim  that  there 
was  any  knowledge  on  the  part  of  the  plain- 
tiff of  any  such  duress  by  the  husband.  It 
does  not  seem  necessary  to  examine  as  to 
whether  or  not  the  facts  alleged  amount  to 
duress,  Inasmuch  as  no  knowledge  of  or  le- 
sponslbllity  for  them  on  tbe  part  of  the 
plaintiff  is  claimed.  It  seems  dear  that  the 
wife  cannot  defend  against  Johnson's  claim 
on  the  ground  of  any  threats  or  Imposition 
upon  her  by  her  husband  of  which  Johnson 
was  wholly  innocent.  Ladew  v.  Paine,  82 
111.  221;  BIggers  v.  St  Louis  House  Bnildioj; 
Ck>.,  9  Mo.  App.  210;  Schrader  v.  Decker,  9 
Pa.  14,  49  Am.  Dec.  538. 

An  earnest  argument  is  made  fbr  the 
proposition  that,  the  property  In  question  be- 
ing a  family  homestead,  greater  effect  shonld 
be  given  to  the  husband's  coercion  of  the 
wife  than  In  other  cases.  Some  Kansas  de- 
cisions are  cited  In  support  of  such  a  rale. 
They  are  founded  upon  the  Kansas  statute 
making  the  voluntary  assent  of  both  hos- 
band  and  wife  necessary  to  such  a  convey- 
ance or  agreement.  Probably  the  fact  of 
the  premises  being  a  homestead  should  be 
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taken  into  oonalderatlon  In  weighing  the  evi- 
dence and  determining  the  Boundness  of  this 
contract  There  aeema,  however,  no  reason 
for  adopting  a  different  role  in  such  cases. 
Tbe  Btatnte  has  simi^y  regnlred  that  all  in- 
strtunents  affecting  a  homestead  In  this  state 
mnst  be  acknowledged.  The  effect  of  audi 
ackno-wledgment  Is  not  supposed  to  be  differ* 
ent  from  that  in  other  instruments.  Fartlci< 
patlon  in  the  wrong  by  the  purchaser  shonld 
be  Bbcwn,  in  order  to  avoid  the  instrument 

It  Is  recommended  that  the  decree  of  the 
district  court  be  reversed,  and  tbe  cause  re- 
manded, with  instructions  to  enter  a  decree 
for  specific  performance  of  the  contract 

AMBS  and  OLDHAM,  OC,  concur. 

PBOt  OtTRIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  a  decree 
for  spedflc  performance  of  tbe  contract 


KT.TMTCNT  v.  TORPIN  GRAIN  CO. 
(Supreme  Court  of  Nebraska.  Dec.  2,  190S.) 
PLKADINO— RBlPtiT— NETW  BIATTER. 
1.  It  is  not  allowable  to  plead  new  matter  in 
a  reply  for  the  parpose  of  bringing  forward  a 
new  cause  of  actioo  not  charged  in  the  petition, 
or  to  aid  the  averments  of  tbe  petition. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Knox  County; 
Boyd,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Hynek  Kllment  against  tbe  Tor^ 
pin  Grain  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

F.  Dolezel,  for  plaintiff  in  error.  Jackson 
&  Williams,  for  defendant  in  error. 

AMES,  O.  This  is  an  action  to  recover 
damages  tor  a  personal  injury.  The  plaintiff, 
who  was  an  employ^  of  the  defendant,  al- 
leges in  his  petition.  In  substance,  that  it  was 
a  part  of  the  duties  of  his  employment  to  as- 
sist in  starting  a  gasoline  engine  in  motion 
by  grasping  the  spokes  of  the  fly  wheel  with 
bis  bands,  and  exerting  his  strength  upon 
them,  and  that,  while  so  engaged  on  the  occa- 
sion of  the  accident,  the  defendant,  through 
its  manager,  negligently,  and  without  notice 
or  warning  to  the  plaintiff,  turned  on  the 
gasoline  suddenly  and  in  great  volume,  and 
by  the  reason  of  that  fact  and  of  the  fact 
that  the  defendant  had  negligently  and  with- 
out the  knowledge  of  tbe  plaintiff  permitted 
tbe  engine  to  become  and  remain  out  of  re- 
pair, and  in  an  unsafe  and  dangerous  con- 
dition, the  machine  was  put  in  sudden  and 
▼lolent  motion,  by  that  means  breaking  tbe 
plalntlfTs  arm  and  otherwise  injuring  blm. 
The  answer  is  a  general  denial  and  a  plea 
of  contributory   negligence.    The   reply,   be- 

1 1.  Sm  PIradlnB,  toI.  »,  Cent.  Dig.  {  358. 


Sides  both  a  general  and  specific  denial  of 
the  new  matter  In  tbe  answer,  contained  an 
allegation  tliat  the  plaintiff  turned  the  wheel 
on  tbe  order  of  tbe  manager  of  tbe  defend- 
ant, and  In  tbe  manner  directed  by  him.  On 
tbe  motion,  both  this  allegation  and  tbe  spe- 
cial denials  were  stricken  out  In  this  we 
think  there  was  no  error.  Tbe  denials  were 
not  necessary  to  form  an  Issue  with  tbe  new 
matter  in  the  answer,  and  tbe  allegation  was 
itself  new  matter  not  In  confession  and 
avoidance  of  any  defense  pleaded  In  the  an- 
swer. Further  than  this,  the  new  matter 
thus  pleaded  tended  to  bring  forward  a  new 
cause  of  action  not  charged  In  the  petition, 
to  wit,  tbe  negligence  or  Incapacity  of  tbe 
manager,  or  to  aid  tbe  averments  of  the 
petition,  neither  of  which  things  is  allowa- 
ble to  be  done  in  a  reply.  After  the  allega- 
tion bad  been  stricken  out,  evidence  tend- 
ing to  support  It  was  offered,  and,  upon  ob- 
jection, rejected.  If  the  ruling  upon  the  mo- 
tion was  proper,  that  upon  the  evidence  was 
not  error.  There  was  no  proof  that  tbe  en- 
gine was  In  an  unsafe  condition,  and  there 
was,  of  course,  no  error  In  rejecting  testi- 
mony that  the  defendant  omitted  to  warn 
tbe  plaintiff  that  It  was  so. 

Complaint  is  made  that  the  court  reject- 
ed testimony  showing  In  what  manner  anoth- 
er of  the  defendant's  employes  performed  the 
service  in  which  the  plaintiff  was  engaged 
at  tbe  time  of  the  accident.  This  was  plain- 
ly Immaterial,  and  the  ruling  was  not  erro- 
neous. Tbe  evidence  shows  beyond  question 
that  tbe  plaintiff  knew  at  the  time  of  tbe 
accident  that  the  gasoline  was  turned  on 
the  engine.  Indeed,  It  Is  self-evident  that, 
unless  It  had  been  so,  tho  tugging  at  the 
wheel  would  have  had  no  tendency  to  put 
the  machine  in  motion.  Hence  the  court  did 
not  err  in  rejecting  the  testimony  that  the 
plaintiff  had  not  been  told  or  warned  of  the 
fact 

The  plaintiff  was  also  refused  permission 
to  prove  that  on  previous  occasions  another 
employs  of  the  defendant  had  used  bis  hands 
to  accelerate  tbe  motion  of  the  wheel  after 
tbe  power  liad  been  applied,  and  after  the 
plaintiff  bad  ceased  so  to  do.  Tbe  fact  does 
not  appear  to  tis  to  be  material. 

At  the  conclusion  of  the  trial  the  court 
Instructed  the  Jury  to  return  a  verdict  for  the 
defendant  We  think  the  foregoing  discus- 
sion sufficient  to  show  that  the  Instruction 
was  not  erroneous. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

HASTINGS  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  Is  ordered  that  the  Judg- 
ment of  tbe  district  court  be  aftirmed. 
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OBLKB  T.  THEIS. 
(Sopreme  Coart  of  Nebraska.    Dec.  2,  1903.) 

APPEAL— REVIEW— CONFLICTING      EVIDENCE— 
GIFT— EVIDENCE— INSTRUCTIONS. 

1.  A  Terdict  ot  a  jury  upou  conflicting  evl- 
dence  'will  not  be  disturbed  in  this  court  be- 
cause of  being  against  the  weight  of  eTidence, 
and  the  weight  and  credibility  of  testimony  are 
for  their  determination  exclusively. 

2.  The  fact  that  a  promissory  note  was  found 
in  the  possession  of  the  payee  at  the  time  of 
his  death  is  evidence  that  he  had  not  made  a 
preaent  of  it  to  the  maker. 

3.  It  t*  not  error  for  the  court  to  Instruct  a 
jury  as  to  the  legal  significance  of  uncontra- 
dicted evidence  or  admitted  facts. 

(Syllabus  by  the  Court.) 

Oommlasloners'  Opinion.  Department  Mo. 
1.  Error  to  District  Court,  Otoe  County; 
Jeraen,  Judge. 

Action  by  Albert  Thels,  executor  of  Peter 
Hauscblld,  against  George  Oelke.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Edwin  F.  Warren  and  William  F.  Moran, 
for  plaintiff  In  eror.  John  O.  Watson,  for 
defendant  In  error. 


AMES,  C.  This  1b  u)  action  by  an  execu- 
tor upon  a  promissory  note  given  to  bis  tes- 
tator by  tbe  defendant.  Tbe  note,  by  Its 
terms,  became  due  on  January  2,  1885.  Tbe 
suit  was  begun  In  February,  1901.  Among 
other  defenses,  the  statute  of  limitations  Is 
pleaded.  Tbe  defendaot  testifies  positively 
that  he  never  made  any  payment  on  tbe  note, 
and  gives  as  a  reason  therefor  that  tbe 
amount  payable  thereon  was  donated  to  him 
by  the  decedent.  In  rebuttal  of  tbls  de- 
fense, the  plaintiff  put  In  evidence  certain  In- 
dorsements of  small  credits  written  on  tbe 
note  by  tbe  deceased.  Such  evidence,  stand- 
ing alone,  was  clearly  incompetent  They 
were  equally  so  as  If  tbe  suit  bad  been 
brought  by  tbe  testator  In  his  own  lifetime. 
They  were  not  admissions  against  his  own 
interest,  and  he  could  not  manufacture  testi- 
mony in  his  own  behalf.  In  corroboration  of 
these  Indorsements,  or  of  one  of  tbem,  the 
plaintiff  produced  a  witness  who  testified 
that  he  saw  one  of  tbem  made  In  May,  1896, 
and  at  that  time  be  saw  the  defendant  make 
to  tbe  decedent  a  payment  on  the  note  to  tbe 
amount  of  the  Indorsement.  He  was  an  In- 
terested witness,  and  his  testimony  Is  some- 
what vague  and  unsatisfactory,  but  Its 
weight  and  credibility  were  for  the  jury, 
and,  Inasmuch  as  tbe  Jury  have  said  by  their 
verdict  that  they  believed  It,  we  are  bound, 
under  a  well-settled  rule  of  this  court,  to 
believe  it  also. 

As  tending  to  support  tbe  issues  In  his  be- 
half, tbe  defendant  was  asked,  as  a  witness, 
tbls  question:  "At  the  time  of  Peter  Haus- 
rhlld's  decease,  were  you  Indebted  to  him— 
did  you  owe  him  anything?"  An  objection  to 
the  question  was  promptly  sustained,  If  not 
for  the  reason  that  tbe  witness  was  Incompe- 


tent, then  because  It  called  for  no  statement 
of  fact,  but  for  a  conclusion  of  law  only. 

Complaint  is  made  because  tbe  court  In- 
structed the  jury  that  possession  of  the  note 
by  tbe  payee  at  the  time  of  his  deatb  was 
"evidence  tending  to  prove  that  there  bad 
been  no  gift  of  the  note,"  as  alleged  by  tbe 
defendant  It  Is  not  Insisted  that  tbe  in- 
struction Is  not  a  correct  statement  of  an  ab- 
stract proposition  of  law,  nor  that  It  la  not 
pertinent  to  tbe  undisputed  evldoice  in  tbe 
case,  but  it  Is  urged  that  It  gave  undue  promi- 
nence to  that  evidence.  Tbls  is  equivalent 
to  saying  that  tbe  court  must  not  instruct 
concerning  tbe  legal  significance  of  undisput- 
ed evidence  or  admitted  facts.  Under  such 
a  rule,  It  would  be  difficult  to  try  lawsuits. 

No  other  error  of  law  is  assigned,  and  tbe 
evidence  upon  all  Issues  of  fact  was  con- 
flicting. There  is  therefore  no  ground  for 
disturbing  the  verdict  of  the  Jury,  which  was 
for  the  plaintiff,  and  it  is  recomm^ided  that 
tbe  Judgment  of  the  district  court  be  af- 
firmed. 

HASTINGS  and  OLDHAM,  CO.,  concnr. 

PER  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  it  is  ordered  that  the 
Judgment  of  tbe  district  court  be  affirmed. 


MOCKETT  T.  STATE  ex  rel.  WOODS  et  aL 
(Supreme  Court  of  Nebraska.    Dec.  2,  1903.) 

ItANDAMUS  TO  OFFICE— BOARD  OF  EQUAI.IZA- 

TION— REPORTER— TRANSCRIPT 

OF  EVIDENCE. 

1.  Where  one  assumes  to  fill  a  public  office, 
although  without  being  regularly  appointed 
thereto,  by  his  conduct  inducing  others  to  be- 
lieve that  he  is  the  officer,  he  is  amenable  to 
process  commanding  him  to  perform  any  act 
which  the  duties  of  bis  office  dictate,  and  is 
estopped  to  plead  a  private  contract  inconsistent 
with  his  duty  to  all. 

2.  M.  was  employed  by  one  of  the  parties  to 
a  proceeding  had  before  the  city  coandl  of  tbe 
dty  of  Lincoln  sitting  as  a  board  of  eqnalixation 
to  appear  at  such  hearing  and  take  down  the 
evidence  in  shorthand.  The  clerk  of  the  board, 
who  claimed  the  right  to  employ  a  reporter,  and 
others  interested,  relying  on  the  presence  of  M.. 
who  was  a  competent  reporter,  made  no  further 
arrangements  for  a  record  of  the  proceeding, 
regurding  him  as  the  official  reporter,  to  whom 
stipulations  between  tbe  parties  were  dictated, 
and  exhibits  in  the  case  delivered,  and  bv  whom 
all  the  evidence  was  taken  down.  Hew,  that 
mandamus  would  lie  to  compel  M.  to  deliver  a 
transcript  of  the  evidence  to  the  complainant  in 
the  proceeding,  notwithstanding  a  secret  aeree- 
ment  by  tbe  terms  of  which  he  was  to  deliver 
a  transcript  only  to  one  of  the  parties. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court  Lancaster  County; 
Holmes,  Judge. 

"Not  to  be  officially  reported." 

Application  by  the  state,  on  the  relation 
of  George  J.  Woods  and  others,  for  a  writ 
of  mandamus  to  Edwin  B.  Mockett  From 
an  order  awarding  tbe  writ,  respondent 
brings  error.    Affirmed. 
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Clark  te  Allen,  for  plaintiff  In  error.  A.  W. 
Fields  and  TIbbetta  &  Anderson,  tor  deCend- 
ants  in  error. 

KIHKPATBICK,    C.    Ttila   proceeding  la 
proaecnted  from  a  Judgment  of  the  district 
conrt  of  Lancaster  county  awarding  to  re- 
lators a  irrit  of  mandamus  commanding  the 
respondent,  Edwin  R.  Mockett,  to  transcribe 
and  deliver  to  relators  a  transcript  of  the 
testimony  Introduced  at  a  hearing  had  before 
the  city  council  of  the  city  of  Lincoln,  sit- 
ting as  a  board  of  equalization,  which  testi- 
mony was  taken  down  by  Mockett  in  short- 
hand.   The  Issues  as  joined  In  the   lower 
court,  as  well  as  the  contentions  now  made, 
will  appear  from  a  brief  statement  of  the 
facts  giving  rise  to  the  controversy.    From 
the  record  it  is  made  to  appear  that  In  June, 
1902,  the  relators  filed  with  the  city  council 
of  Lincoln,  sitting  as  a  board  of  equalization, 
a  complaint  relative  to  the  assessment  of 
taxes  for  municipal  purposes  against  the  Lln- 
cohi  Traction  Company.    Thereafter  a  hear- 
ing was  had  before  the  board,  consuming 
several  days,  at  which  much  oral  and  docu- 
mentary evidence  was  introduced,  objections 
made  to  the  Introduction  of  testimony,  rulings 
thereon  and  exceptions  taken;   both  the  Lin- 
coln Traction   Company  and   relators  being 
represented  by  counsel.    All  the  testimony  so 
taken  was  reduced  to  shorthand  notes  by  Ed- 
win B.  Mockett,  who  Is  by  the  record  shown 
to  be  one  of  the  official  reporters  of  the  dis- 
trict conrt  of  Lancaster  county.    At  the  con- 
duslou  of  the  hearing,  and  after  entry  of 
the   findings   and  judgment   of  the   board, 
the  parties  were  given  00  days  within  which 
to  prepare  a  bill  of  exceptions.    In  due  time 
the  relators  commenced  preparations  to  pros- 
ecute an  api)eal  trom  the  decision  of  the 
board,  and  Addison  S.  Tlbbetts,  one  of  the 
relators,  made  a  demand  upon  Mockett  for 
a  transcript  of  the  evidence,  tendering  the 
usual  fees  therefor,  and  was  told  by  Mockett 
tbat  he  had  been  employed  by  counsel  for 
the  Lincoln  Traction  Company  to  take  the 
testimony  on  its  behalf,  and  that  he  could 
not  furnish  relators  with  a  transcript,  as  to 
do  so  would  be  Inconsistent  with  his  obliga- 
tions to  his  employer.    An  application  was 
thereupon  made  to  the  district  CK>urt  of  Lan- 
caster county  for  a  writ  of  mandamus  com- 
manding respondent  to  furnish  a  transcript 
of  the  evidence  to  relators,  resulting  In  the 
Issuance  of  the  writ 

On  behalf  of  respondent  It  Is  claimed  that 
this  judgment  is  erroneous,  because  It  ap- 
pears that  Mockett  was  employed  solely  by 
counsel  for  the  traction  company  to  take 
down  the  testimony;  that  in  doing  so  he 
scted  only  on  their  behalf;  that,  as  a  result 
of  this  arrangement,  he  owed  no  duty  to  re- 
lators to  furnish  a  transcript;  and  that  there- 
fore mandamus  will  not  He.  It  appears  from 
the  record  that  at  about  the  time  of  the 
flUng  of  the  complaint  mentioned  there  was 
slso  a  similar  proceeding  pending  in  which 


relators  were  complainants,  afltectlng  the  as- 
sessment of  the  Lincoln  Qas  Company.  Be- 
fore the  hearing  of  either  of  these  cases, 
the  matter  of  making  a  record  of  the  pro- 
ceedings and  taking  down  the  testimony  was 
talked  over  by  the  relators  and  the  dty 
clerk,  who  was  ex  officio  clerk  of  the  board, 
and  it  was  understood  by  all  parties  to  the 
proceedings  that  the  clerk  claimed  the  right 
to  make  the  record,  and  to  select  a  ste- 
nographer to  take  down  the  testimony.  There 
was  mention  made  in  a  conversation  be- 
tween the  clerk  and  one  of  the  relators,  Mr. 
Tlbbetts,  as  to  who  the  stenographer  should 
be,  and  the  derk  stated  that  he  had  been 
informed  by  Mr.  Rose,  an  attorney  for  the 
gas  company,  that  respondent  had  been 
selected  to  take  the  testimony,  and  wonld  ap- 
pear at  the  hearing  for  that  purpose.  With 
his  selection  both  relator  and  the  clerk  sig- 
nified their  satisfaction.  The  evidence  shows 
that  counsel  for  the  traction  company  and 
the  gas  company  had  conferred  with  ref- 
erence to  the  employment  of  a  stenographer 
on  their  own  account,  agreeing  upon  respond- 
ent, and  upon  the  equal  payment  by  them 
of  his  fee.  It  is  without  doubt  true  that  re- 
spondent appeared  in  response  to  this  latter 
arrangement  and  that  his  stipulated  pay  or 
wage  per  diem  was  paid  to  him  by  the  com- 
panies. It  is  further  clearly  shown  tbat  dur- 
ing the  fiearing  before  the  board  the  re- 
spondent was  present,  and  took  all  of  the 
testimony  In  shorthand.  During  the  progress 
of  the  hearing  In  the  gas  company's  case 
much  documentary  and  oral  evidence  was 
introduced,  and  a  stipulation  entered  Into 
by  the  attorneys  for  the  companies  and  the 
relators  that  certain  testimony  taken  in  the 
gas  company  case  should  be  used  In  the 
traction  company's  case  to  save  duplication. 
This  stipulation  was  dictated  to  respondent 
as  reporter.  In  the  course  of  the  hearing  of 
the  traction  company  case  exhibits  were 
Introduced,  and  in  the  presence  of  respond- 
ent the  clerk  of  the  board  asked  one  of  the 
attorneys  for  relators  whether  he  should  take 
charge  of  the  exhibits,  and  place  his  filing 
mark  on  them,  and  was  told  that  it  would 
be  sufficient  to  give  them  to  the  reporter, 
respondent,  who  thereupon  took  them,  as  he 
did  all  other  exhibits,  placing  his  filing  marks 
on  them,  retaining  their  possession.  At  the 
hearing  members  of  the  council  asked  ques- 
tions of  the  witnesses,  and  these  questions 
were  taken  down,  with  the  answers  thereto, 
by  respondent.  It  appears  from  the  record  that 
some  time  during  the  coarse  of  the  hearing 
the  question  occurred  to  counsel  for  the  trac- 
tion company  and  respondent  whether  rela- 
tors would  rely  upon  respondent  for  a  tran- 
script of  the  testimony  should  they  desire 
one,  and  counsel  for  the  company  thereupon 
told  respondent  that  If  he  was  asked  for  a 
transcript  by  relators  his  duty  would  be  to 
refuse,  as  be  was  employed  solely  by  the 
companies.  There  was  no  other  reporter 
present  at  the  hearing,  and  the  only  record 


Digitized  by 


Google 


590 


97  N0RTHWB3STEEN  RBPOETER. 


(Neb. 


made  of  the  proceedings  and  the  evidence  Is 
tbat  now  In  possession  of  respondent  There 
is  nothing  to  show  that  at  any  time  lintil 
demand  was  made  upon  respondent  for  a 
transcript  relators  -were  aware  that  respond- 
ent considered  himself  the  employ^  of  the 
companies  involved  in  the  proceedings,  rath- 
er than  the  official  of  all  parties— the  board, 
relators,  and  the  companies— concerned  in  the 
hearing. 

The  qnestion  we  are  called  npon  to  deter- 
mine is  whether  the  writ  should  Issue  under 
the  facts  stated.  The  trial  court  found  that 
the  respondent,  in  assuming  the  duties  as 
stenographer  in  taking  the  testimony  before 
the  board,  acted  in  an  official  capacity,  even 
though  privately  employed  by  the  companies, 
and  would  therefore  be  bound  to  furnish  a 
transcript  of  the  proceedings  upon  applica- 
tlOD  of  any  party  interested  therein  upon  the 
payment  of  the  nsual  fee  therefor;  and  that, 
having  entered  upon  the  duties  as  stenogra- 
pher, be  would  be  estopped  to  plead  a  private 
employment  attended  with  duties  to  one  of 
the  parties  Inconsistent  with  his  duty  to  all. 
We  are  very  clearly  of  the  opinion  that  the 
judgment  of  the  trial  court  is  correct  The 
proceeding  was  one  held  before  a  public  tri- 
bunal, the  public  at  large  being  interested 
therein.  In  the  very  nature  of  the  proceed- 
ings. It  would  seem  to  be  obvious  that  a 
record  would  and  should  be  made  of  the 
hearing— a  record  available  to  all  whose  rights 
were  involved.  It  Is  clear  that  the  presence 
of  respondent,  without  reference  to  the  ar- 
rangement privately  made  by  which  he  was 
Induced  to  come.  Induced  relators,  as  well  as 
the  clerk,  to  omit  to  employ  a  reporter  to 
make  a  record  available  to  all  the  parties. 
Respondent  is  an  official  court  reporter,  and 
must  have  known  that  the  evidence  being 
Introduced,  relating  to  matters  of  such  con- 
siderable importance,  when  reduced  to  writ- 
ten form,  could  not  well  be  permitted  to  be- 
come the  exclusive  possession  of  only  one  of 
the  parties  to  the  proceeding.  In  our  opin- 
ion, therefore,  it  becomes  immaterial  what 
was  the  private  agreement  be  had  with  the 
companies.  This  agreement  was  unknown 
to  all  except  respondent  and  his  employers. 
His  conduct  was  well  calculated  to  mislead 
the  board,  its  clerk,  and  relators,  all  of  whom 
manifestly  regarded  respondent  as  the  re- 
porter for  all.  In  the  absence  of  his  private 
agreement  with  the  traction  company,  and  if 
he  had  appeared  at  the  hearing  In  response 
to  an  arrangement  with  the  clerk,  there  can  be 
no  question  that  this  writ  would  Issue.  He 
would,  under  such  circumstances,  have  been 
the  de  Jure  officer  of  the  board,  whose  duty 
would  be  to  furnish  the  transcript  He  was, 
tuder  the  facts  stated,  none  the  less  a  de 
facto  officer,  assuming  all  the  duties  that 
would  have  devolved  upon  an  officer  regu- 
larly appointed  and  qualified,  and  as  such  is 
amenable  to  the  process  of  the  court  com- 
manding blm  to  perfomi  the  duties  of  that 
office.    He  la  therefore  clearly  estopped  to 


plead  his  private  employment.  In  Kelly  t. 
Wimberly,  61  Miss.  548,  it  is  said:  '*A  de  fac- 
to officer  cannot  remain  undistnrl>ed  In  office. 
and  claim  that  he  is  not  a  de  Jnre  officer. 
While  in  office  he  can  be  compelled  to  iper- 
form  every  official  act  in  behalf  of  another 
which  the  duties  of  such  office  dictate."  Peo- 
ple ex  rel.  v.  Treasurer  of  Ingham  Connty. 
36  Mich.  416. 

It  is  recommended  that  the  Jodgment  of 
the  district  court  be  afilrmed. 

DUFFIB,  C,  concurs. 

PER  CITRIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


In  re  DEVRIES'  ESTATEL 

DEVRIES  v.   DEVRIES. 

(Supreme  Cionrt  of  Nebraska.    Dec.  2,  1903.) 

CLAIMS  AGAINST  ESTATE— EVIDENCE. 
1.  Evidence  examined,  and  held  suffident  t» 
sustain  the  judgment  of  the  trial  conn. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court  Washington 
County;  Day,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Emma  O.  Devries  against  Josh- 
ua S.  Devries,  administrator'  of  the  estate  of 
Elias  P.  Devries.  Judgment  for  defendant 
and  plalntifr  brings  error.    Affirmed. 

T.  W.  Blackburn  and  Herman  Aye,  tor 
plaintiff  in  error.  Walton  &  Mummert  and 
Frank  Dolezel,  for  defendant  in  error. 

OLDHAM,  C.  Plaintitr  in  this  action  filed 
her  claim  of  $700  for  money  had  and  receiv- 
ed against  the  estate  of  Elias  P.  Devries,  de- 
ceased, In  the  county  court  of  Washington 
county,  Neb.  Objections  to  the  allowance  of 
the  claim  were  filed  by  the  administrator  of 
the  estate,  and  the  claim  was  rejected  by 
the  county  court  From  this  Judgment  an 
appeal  was  taken  by  the  claimant  to  the  dis- 
trict court.  A  petition  was  filed  in  the  dis- 
trict court  setting  forth  with  partlcolarlty 
tbat  the  money  claimed  was  advanced  by 
plaintiff  to  pay  a  mortg;age  on  the  homestead 
of  the  deceased  at  Ms  request  The  admin- 
istrator answered  the  petition  In  the  district 
court  with  a  general  denial,  and  a  plea  that 
the  petition  In  the  district  court  was  a  de- 
parture from  the  issues  alleged  on  in  the 
county  court  We,  however,  view  the  peti- 
tion in  the  district  court  as  but  an  elalxira- 
tlon  and  more  si>eciflc  statement  of  a  cause 
for  money  had  and  received.  When  the 
cause  was  tried  in  the  district  court  a  Jury 
was  waived  by  agreement  of  parties,  trial 
was  had  to  the  court  plalntUTs  petition  was 
dismissed,  and  to  review  this  Judgment 
plaintiff  brings  error  to  this  court 

A  review  of  the  evidence  introdnced  at  the 
trial  in  the  district  court  la  all  that  la  neces- 
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*ry  to  reach  a  conclnslon  In  this  case. 
I^lntlir  In  this  action  was  the  dangUter-ln- 
aw  of  the  deceased,  having  been  the  wife 
>f  Henry  0.  DevrleB,  who  la  referred  to  In 
lie  teatlmony  of  tne  witnesses  as  Oscar  Der- 
rles.  He  appears  from  the  evidence  to  have 
leparted  this  life  ahont  a  year  before  the 
leath  of  his  father,  Ellas  P.  Devries.  The 
irltness  first  Introduced  by  plaintiff  was  Ma- 
ry E.  DeTriea,  wife  of  Ellas  P.  Devries,  de- 
ceased. Plaintiff  showed  by  this  witness 
that  a  mortgage  had  been  executed  on  the 
bomestead  to  secure  the  payment  of  a  $700 
note  by  the  deceased  In  his  lifetime,  and 
that  the  note,  mortgage,  and  release  were 
delivered  to  deceased  in  a  letter  written  by 
plaintiff  Karch  22,  1900.  When  the  witness 
was  asked  by  plalntUTs  counsel  who  paid 
the  note,  she  answered  that  It  was  Oscar 
that  paid  It  PlalntUTs  counsel  then  pro- 
ceeded to  cross-examine  her  own  witness, 
and  eUdted  from  her  that  she  had  received 
the  Information  as  to  the  fact  that  Oscar  bad 
paid  the  mortgage  on  the  home  from  her 
husband  In  his  lifetime.  PlalntUTs  letter  In 
which  the  mortgage  was  inclosed  was  intro- 
duced In  evidence,  and  contained  the  follow- 
ing reference  to  the  papers:  "I  send  you 
some  papers  Inclosed  which  wUl  speak  for 
themselves,  and  send  them  with  the  love  of 
our  dear  Oscar,  as  I  know  he  would  want 
tltem  to  be  sent.  He  spoke  of  this  often,  and 
I  know  it  would  be  his  wish."  PlalntUI  tes- 
tlfled  In  her  own  behalf  that  she  advanced 
the  money  to  pay  the  mortgage  by  request 
of  Oscar,  who  acted  as  the  agent  of  his  fa- 
ther In  the  matter;  tliat  the  note  was  paid 
by  a  check  of  the  Henryton  Land  Ck)mpauy 
<a  corporation),  drawn  t^  Oscar  Devries,  its 
agent  She  also  testlfled  that  the  Henryton 
Land  Company  was  a  corporation  composed 
of  herself,  her  mother,  and  slater,  and  that 
Oscar  owned  no  stock  in  the  corporation,  but 
acted  as  its  agent;  that  it  was  organized  for 
the  purpose  of  keeping  their  property  separ- 
ate from  the  property  of  Henry  O.  and  Ellas 
P.  Devries,  who  were  at  and  prior  to  that 
time  In  an  embarrassed  financial  condition. 
She  says  the  check  drawn  was  paid  from  the 
funds  of  the  company  in  the  Omaha  Nation- 
al Bank,  but  was  subsequently  charged  to 
her  by  the  company,  and  that  she  paid  the 
same.  She  also  testified  that  the  deceased 
owned  some  shares  of  stock  in  this  company. 
No  books  or  records  of  the  company  were  in- 
troduced in  evidence.  The  check  of  the 
Henryton  Land  ComiMny  was  introduced. 
This  Is  aubatantially  all  the  testimony  intro- 
duced, and  we  think  that  plaintltrs  own  tes- 
timony, if  admissible  at  all,  either  for  the 
purpose  of  proving  the  agency  of  Oscar  Dev- 
ries or  the  transaction  with  the  Henryton 
Land  Company,  without  reference  to  the  rec- 
ords of  such  company,  tended  at  most  to 
show  that  she  had  a  cause  of  action  against 
the  estate,  as  assignee  of  the  company,  and 
that  such  proof  is  at  variance  with  the  claim 
filed  against  the  estate  in  the  county  court 


It  la  therefore  recommended  that  tlie  Judg- 
ment of  the  district  court  be  affirmed. 

AMES  and  HASTIN08,  CO.,  conciir. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


EAT  V.  COLBY  &  TBNNBT  et  aL 
(Supreme  Court  of  Nebraska.     Dec  2,  1903.) 

MUNICIPAL  CORPORATIONS— PUBLIC  IMPROVE- 
MENTS—INJUNCTION— USB  OF  STREETS— REr- 
KRENDUM— SUSPENSION  OF  ORPINAMCB. 

1.  A  private  Individual  cannot  maintain  an 
action  to  prevent  gaa  mains  being  laid  in  the 
streets  of  a  city  unless  he  pleads  and  proves 
that  some  special  Injury  will  result  to  him. 

2.  It  is  the  dul7  of  a  city  to  protect  its  streets 
and  alleya  from  unlawful  occupancy  and  moles- 
tation, and,  in  the  discharge  of  this  duty,  it  may 
maintain  an  action  to  teat  the  legality  of  their 
occupancy  and  molestation  by  any  one. 

3.  Under  the  proviaions  of  article  2,  e.  26, 
Comp.  St  1899,  commonly  known  as  the  "In- 
itiative and  Referendum  Law,"  it  requires  a  pe- 
tition signed  by  at  least  15  per  cent,  of  the  vot- 
ers of  the  city  to  suspend  the  operation  of  an 
ordinance  of  the  dty  du^r  passed. 

Commissioners'  Opinion.  Department  No.  1. 
Appeal  from  District  Court,  Lincoln  County; 
Grimes,  Judge. 

"Not  to  be  officially  reported." 

Action  by  James  M.  Ray  against  Colby  & 
Tenney  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Wilcor  ft  Halligan,  for  appellants.  Heeler 
ft  Muldoon  and  Hoagland  ft  Hoagland,  for 
appellee. 

OLDHAM.  0.  North  Platte  is  a  dty  of 
less  than  5,000  inhabitants.  On  March  6, 
1902,  by  its  city  council,  it  granted  a  fran- 
chise to  the  defendants  Colby  ft  Tenney  to 
erect  construct  equip,  maintain,  and  operate 
gasworks  in  said  dty  for  the  purpose  of 
making,  supplying,  and  selling  gas  for  fuel 
and  for  lighting  ptuix>ses.  The  franchise  was 
for  the  period  of  20  years.  Some  time  aft- 
erwards James  M.  Ray  commenced  this  ac- 
tion against  Colby  ft  Tenney,  the  purpose 
and  object  being  to  restrain  them  from  laying 
their  gas  mains  in  the  streets  and  alleys  of 
the  city.  As  his  petition  states  no  cause 
of  action  against  or  in  favor  of  any  one,  we 
will  lay  him  out  of  the  case.  This  would 
have  disposed  of  the  case,  bad  not  one  Lloyd 
intervened  and  filed  a  petition.  The  dty 
itself  was  also  brought  in  on  motion  of  de- 
fendant and  made  a  party  plaintiff,  after 
which  it  pleaded  substantially  the  same  facts 
as  Lloyd,  and  asked  the  same  relief.  The 
petition  of  Lloyd  alleges  that  he  is  a  resi- 
dent taxpayer,  the  passing  of  tlie  ordinance 
granting  the  franchise,  and  that  the  ordl- 
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nance  Is  void  because  (1)  it  contains  a  subject 
not  expressed  In  Its  title  (selling  gas  for 
fuel);  (2)  no  power  Is  conferred  upon  cities 
of  tbis  class  to  grant  franchises  to  gas  com- 
panies to  supply  gas  for  fuel;  (3)  the  grant  Is 
for  a  period  in  excess  of  tbe  period  limited 
by  statute;  (4)  that  the  ordinance  does  not 
provide  a  forfeiture  for  failure  to  constmct 
or  maintain  any  minimum  length  of  gas 
mains  In  said  city;  and  (5)  the  ordinance 
does  not  reserre  to  the  city  the  right  to  regu- 
late the  price  of  gas  when  sold.  These  are 
substantially  the  charges  made  against  the 
validity  of  the  ordinance,  but,  as  an  addi- 
tional reason  why  the  defendants  should  be 
restrained  from  "tearing  up  the  earth"  in 
said  city,  it  Is  alleged,  in  effect,  that  the  dty 
had  adopted  the  InitiatlTe  and  referendum 
act  of  1897;  that  Lloyd,  with  131  other  voters 
of  said  city,  bad  in  due  time  petitioned  to 
have  tbe  ordinance  granting  the  franchise 
submitted  to  the  voters  of  the  city  as  pro- 
vided by  the  act;  and  that  there  had  been  no 
election  called  or  held  for  such  purpose.  The 
answer  to  these  petitions  may  be  properly 
contracted  into  denials,  and  a  plea  that  tbe 
initiative  and  referendum  act  is  unconstitu- 
tional, coupled  with  an  allegation  tliat  40  of 
the  132  persons  had  voluntarily  withdrawn 
from  the  petition  asking  for  submission  be- 
fore any  action  was  taken  thereon.  Replies 
were  filed,  but  nothing  therein  substantially 
changes  the  issues  as  above  set  forth.  Upon 
a  trial  the  court  below  enjoined  the  de- 
fendants from  proceeding  under  their  fran- 
chise "until  such  time  as  the  ordinance  under 
which  they  claim  their  right  of  franchise  lias 
gone  into  full  force  and  efTect"  From  this 
Judgment  the  defendants  appeal  to  this  court 

The  first  question  presented  is,  does  the 
petition  of  Lloyd  state  a  cause  of  action 
which  he  is  entitled  to  maintain?  His  alle- 
gations of  interest  in  this  controversy  are  citi- 
zenship and  being  a  taxpayer.  He  does  not 
show  by  tils  pleading  wherein  either  of  these 
Interests  are  or  may  be  Injured  by  the  acts 
complained  of.  Therefore  we  must  conclude 
that  his  petition  is  insufficient.  This  leaves 
the  city.  It  has  the  right  to  maintain  tbis 
action.  In  fact,  it  is  always  the  duty  of  a 
city  to  protect  its  streets  from  unlawful  occu- 
pancy and  molestation. 

As  before  stated,  the  allegations  of  the 
petition  of  the  city  are  substantially  the  same 
as  the  allegations  of  tbe  petition  of  Lloyd, 
and  we  will  not  proceed  to  examine  each  of 
them. 

The  title  of  the  ordinance  Is  broad  enough 
to  inclnde  the  selling  of  gas  for  fuel,  as  well 
as  for  other  purposes.  It  Is  as  follows:  "An 
ordinance  granting  a  franchise  to  erect  and 
maintain  gas  works  in  the  dty  of  North 
Platte  and  regulating  the  construction  and 
operation  thereof."  The  objection  of  the  want 
of  power  to  grant  franchises  for  gas  com- 
panies to  supply  gas  for  fuel  is  frivolous. 

There  is  no  merit  In  the  objection  that  the 
grant  la  for  a  period  beyond  six  years.    The 


statute  does  not  limit  franchises  to  this  pe- 
riod. It  limits  the  exclusive  privilege  of  fi- 
nishing gas  to  light  the  streets,  lane«,  ud 
alleys  to  six  years. 

That  the  ordinance  does  not  provide  t 
forfeiture  for  failure  to  construct  or  maintaJs 
any  minimum  length  of  gas  mains  is  net 
fatal.  An  omission  to  so  provide  does  doc 
deprive  the  city  of  exacting  a  falfillment  o( 
the  contract,  nor  does  it  excuse  the  defend- 
ants from  the  noncompliance  with  tbe  cozkli- 
tions  of  the  contract  But  upon  this  pol:it 
the  ordinance  contains  the  following:  '"SAid 
gas  company  shall  begin  the  erection  of  its 
gas  woi^s  and  the  laying  of  its  mains  or  gas 
pipes  within  six  montlis  from  the  date  of 
the  passage  hereof,  and  shall  begin  serrict 
of  supplying  gas  to  at  least  six  actoal  coe- 
sumers  on  or  before  November  1,  1902."  Aal 
furthermore  it  is  provided  therein  that  "fail- 
ing compliance  with  any  of  tbe  provisions  of 
this  ordinance  shall  render  the  francblae  here- 
by created  subject  to  forfeltnre  by  the  citr 
council." 

The  last  objection  is  that  tbe  ordinance  Is 
void  because  It  does  not  reserve  to  the  city 
the  right  to  regulate  the  price  of  gas  sold. 
We  are  not  aware  that  a  reservation  In  Uie 
ordinance  of  this  right  is  a  condition  to  its 
existence.  This  is  a  right  of  the  city  based 
upon  the  principle  oftlmes  enunciated,  "Whea 
the  owner  of  property  devotes  it  to  a  public 
use,  he.  In  effect,  grants  to  the  public  sncb 
an  interest  In  such  use,  and  mint,  to  the  ex- 
tent of  the  use,  submit  to  be  controlled  by 
tbe  public  for  the  common  good  as  long  as  be 
maintains  the  use."  Railroad  Co.  v.  Railroad 
Co.,  30  Ohio  St  604;  Munn  y.  Illinois,  91  V. 
S.  113,  24  L.  Ed.  77;  Charles  Bridge  v.  War- 
ren Bridge,  11  Pet  420,  9  L.  Ed.  773,  93a 
There  is  no  complaint  that  this  right  has 
been  waived  or  granted  to  the  gas  company. 
There  is  no  cause  for  complaint  An  inspec- 
tion of  the  ordinance  shows  that  It  was  not 
It  is  clear,  then,  that  the  ordinance  Is  not 
void. 

It  Is  claimed  by  the  plaintiff  that  tbe  ordi- 
nance is  in  abeyance  because  the  dty  of 
North  Platte  had  previously  accepted  the 
provisions  of  the  act  of  1897  known  as  tbe 
"Initiative  and  Referendum  Law"  (Comp.  St 
1899,  c.  26,  art  2),  and  that  a  petition  bai 
been  presented  to  the  dty  council,  under  tie 
provisions  of  that  act,  requesting  a  submis- 
sion of  this  ordinance  to  the  voters  of  the  dty 
for  their  rejection  or  approval,  and  that  no 
election  has  been  held  for  this  purpose.  To 
substantiate  this  claim,  it  is  incumbent  on 
the  plaintiff  to  show  CI)  the  acceptance  of 
the  legislative  act;  (2)  the  presentation  of  a 
petition  that  fulfills  the  requirements  of  tl» 
law.  Laws  that  are  not  in  force  throughout 
the  state  generally  must  be  pleaded  and  prov- 
en the  same  as  private  acts.  Courts  cannot 
take  Judicial  notice  of  the  action  of  a  munici- 
pality in  its  acceptance  or  rejection  of  local 
option  laws.  As  we  view  the  evidence,  wbich 
Is  undisputed  on  these  points,  the  petition 
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requesting  a  ■abmlsslon  of  thlB  ordinance 
la  inanffldent  as  a  mandatory  petition.  It 
originally  contained  132  •oames  of  alleged 
▼oters  of  tbe  city,  bnt  40  of  these  persona 
bad  filed  requests  to  bare  tbelr  names  not 
considered  In  determining  tbe  snfBciency  of 
the  petition.  Tbla  was  done  before  any  ac- 
tion was  taken  on  the  petition.  We  know 
of  no  principle  that  wonid  prerent  tbelr  with- 
drawal before  any  action  had  been  taken, 
and  none  is  snggested  by  the  able  counsel 
for  tbe  dty.  This,  then,  leaves  but  92  petl- 
tlonera.  Tbe  evidence  is  that  there  were 
east  761  votes  in  the  city  at  the  general 
election  held  November,  1901,  and  that  there 
are  fnlly  as  many  legal  voters  still  residing 
therein.  This  petition  therefore  falls  short 
of  the  requisite  number  of  names  to  constl- 
tntc  a  mandatory  i>etitIon. 

The  remaining  question  Is,  are  the  rights 
of  tbe  parties  affected  by  a  petition  not  con- 
taining enough  petitioners  to  constitute  it 
mandatory,  within  the  provisions  of  section 
14  of  tbe  act?  Section  18  provides  that  "tbe 
voters  of  such  dty  may,  within  tbe  said 
thirty  days,  file  a  petition  with  the  clerk 
thereof  requiring  him  to  submit  such  ordi- 
nance to  a  vote  of  tbe  voters  of  such  city 
for  their  rejection  or  approval,  as  hereinaft- 
er provided."  Section  14:  "Such  petition 
shall  be  written  or  printed,  and  to  be  manda- 
tory shall  be  signed  by  at  least  fifteen  per 
cent,  of  the  voters  of  such  dty."  It  will  be 
observed  that  there  is  no  provision  made  as 
to  wbo  shall  exerdse  tbe  option  to  submit  or 
withhold  the  proposition  when  signed  by  less 
ttaan  16  per  cent  of  the  voters  of  such  dty. 
Sball  it  be  tbe  clerk,  or  some  one  else?  On 
wliat  shall  be  base  bis  action?  On  his  own 
will?  This  wonld  be  despotic  powei^-a  pow- 
er not  to  be  tolerated  in  our  form  of  govern- 
ment. In  any  event,  a  petition  not  manda- 
tory could  not  stay  the  operation  of  the  ordi- 
nance until  some  affirmative  action  was  tak- 
en to  submit  it  to  tbe  voters  of  the  dty.  No 
rights  conld  be  affected  until  the  option  was 
exercised.  In  this  case  the  evidence  dis- 
closes that  there  has  been  no  action  taken 
whatever  on  tbe  petition  filed.  So,  in  any 
view  that  can  be  taken  of  this  subject,  we 
mnat  conclude  that  this  petition  Is  insufflclent 
to  stay  this  ordinance,  and  its  operation  Is 
not  in  abeyance.  This  disposes  of  tbe  case, 
altbongb  there  are  other  questions  raised  in 
tbe  record. 

It  iB  therefore  recommended  that  the  Judg- 
ment of  tbe  district  court  be  reversed,  and 
the  action  dismissed. 

AMBS  and  HASTINGS,  CO.,  concur. 

PEB  CtJBIAM.  Tbe  conclusions  reached 
by  the  CIommlBSloners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  tbe  action  dismissed. 
97  N.W.-38 


BROTT  V.  STATB. 
(Supreme  Court  of  Nebraska.    Dec.  2,  1908.) 

CBIMINAL  IiAW— STIDBNCI&-CONDUCT  OF 
BLOODHOUNDS. 

1.  The  conduct  and  behavior  of  bloodhounds 
after  being  set  upon  the  trail  of  a  fugitive  crim- 
inal may  not  be  given  in  evidence  by  the  state 
for  the  purpose  of  preying  that  the  scent  of  the 
accused  and  the  scent  of  the  per»on  who  per- 
petratad  tbe  crime  which  is  being  investigated 
are  identical. 

(Syllabus  by  the  Ckinrt.) 

Error  to  District  C!ourt,  Nemaha  County; 
StuII,  Judge. 

Oeorge  W.  Brott  was  convicted  of  burglary, 
and  brings  error.    Beversed. 

H.  A.  Lambert  and  J.  S.  McCarty,  for 
plaintiff  in  error.  Frank  N.  Front,  Atty. 
Gen.,  and  Morria  Brown,  Dep.  Atty.  Gen.,  for 
the  State. 

SULLIVAN,  C.  J.  Geo.  W.  Brott  was  char- 
ged with  burglary  and  convicted.  The  court 
received  as  evidence  of  guilt  the  fact  that 
bloodhounds,  after  being  taken  to  the  place 
where  the  crime  was  committed,  appeared 
to  trail  tbe  burglar  to  defendant's  bouse. 
Tbe  competency  of  this  evidence  1>  the  only 
question  necessary  to  consider  In  disposing 
of  the  case.  The  conduct  of  the  dogs  was, 
perhaps,  rightly  received,  in  connection  with 
an  admission  made  by  Brott,  as  evidence 
tending  to  prove  that  be  committed  the  crime 
charged  In  the  information;  but  It  was  also 
recdved  as  proof  of  Independent  crimes  which 
the  state  brought  to  the  attention  of  the 
Jury,  and  to  which  the  admission  did  not  re- 
late. Tbe  only  evidence  of  these  independ- 
ent crimes  was  tbe  Inference  afforded  by  tbe 
conduct  of  the  dogs.  If  such  evidence  is 
incompetent,  tbe  conviction  cannot  stand. 
Tbe  argument  of  the  Attorney  General  is 
that  the  bloodhound  has  an  exceptionally  fine 
perception  of  scent;  that.  In  following  a  trail 
and  discriminating  between  smells,  he  seldom 
or  never  errs;  and  that  knowledge  of  bis 
extraordinary  aptitude  is  so  nearly  universal 
that  courts  will  act  upon  it  without  proof. 
The  bloodhound  has,  of  course,  a  great  r^n- 
tatlon  for  sagacity,  and  there  Is  a  prevalent 
belief  that  in  the  pursuit  and  discovery  of 
fugitive  criminals  be  is  practically  Infallible. 
It  is  a  commonly  acc^ted  notion  that  he 
will  start  from  the  place  where  a  crime  has 
been  committed,  follow  for  miles  the  track 
upon  which  be  has  been  set,  find  tbe  culprit, 
confront  him,  and  mlrabile  dictu,  by  ac- 
cusing bay  and  mien  dedare,  "Tbou  art  the 
man."  This  strange  misbelief  is  with  some 
people  apparently  incorrigible.  It  is  a  delu- 
sion which  abundant  actual  experience  has 
failed  to  dissipate.  It  lives  on  from  genera- 
tion to  generation.  It  has  still  tbe  attractive- 
ness of  a  fresh  creation.  "Time  writes  no 
wrinkles  on  Ita  brow."  But  it  Is  neverthe- 
less a  delusion— an  evident  and  obvious  delu- 
sion. Tbe  sleuthhound  of  fiction  is  a  mar- 
velous dog,  but  we  find  nothing  quite  like 
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him  In  real  life.  We  repudiate  utterly  the 
suggestion  that  there  Is  any  common  knowl- 
edge of  the  bloodhound's  capacity  for  tralf- 
Ing  which  would  Justify  us  in  accepting  his 
conclusions  as  trustworthy  under  circum- 
stances like  those  disclosed  by  the  present 
record.  The  burglary  was  committed  on  the 
morning  of  July  5th,  before  daylight  The 
trailing  did  not  commence  until  about  5  in 
the  afternoon.  In  the  meantime  the  trail, 
near  the  scene  of  the  crime,  had  been  walked 
over,  closely  paralleled,  and  crossed,  directly 
and  obliquely,  i>erhap8,  a  hundred  times. 
And  the  sun  had  been  shining  on  it  steadily 
for  more  than  12  hours.  The  situation  the 
dogs  bad  to  deal  with  was  an  exceptionally 
difficult  one,  and  it  was,  we  think,  reTerslble 
error  to  accept  their  conclusion  as  legal 
evidence  of  defendant's  guilt.  To  get  a  near- 
er and  clearer  view  of  the  nature  of  the 
evidence  erroneously  admitted,  let  xa  con- 
sider closely  what  trailing  is.  The  path  of 
every  human  being  through  the  world,  at 
every  step,  from  the  cradle  to  the  grave,  is 
strewn  with  the  putrescent  excretions  of  his 
body.  This  waste  matter  Is  in  process  of 
decomposition.  It  is  being  resolved  Into  its 
constituent  elements,  and  its  power  to  make 
an  impression  on  the  olfactory  nerves  of  a 
dog  or  other  animal  becomes  fainter  and 
fainter  with  lapse  of  time.  Under  favorable 
conditions,  such  as  free  exposure  to  air  and 
sun,  every  compound  particle  is  rapidly  sepa- 
rated into  its  original  parts,  and  when  the 
dissolution  is  complete  its  characteristic  scent 
is  gone.  The  bloodhound  is  endowed  with  a 
remarkably  keen  scent.  He  has  great  ability 
for  difFerentlatlng  smells.  His  method  of 
trailing  Is  simple  and  well  understood.  Par- 
ticles of  waste  matter  glve/a  off  by  a  particu- 
lar individual  fall  to  the  ground,  and  while 
undergoing  chemical  change  come  in  con- 
tact with  the  olfactory  nerves  of  the  dog, 
and  produce  an  impression  which  he  Is  able 
to  recognize,  as  distinct  and  different  from  all 
other  Impressions.  Hence  for  a  short  time 
a  man  may  be  easily  trailed  in  the  woods 
or  in  the  open  count^  by  the  effluvia  in  bis 
wake.  But  in  a  city,  and  after  the  lapse  of 
considerable  time,  the  trailing  is  obviously 
more  difficult,  and  often  manifestly  impossi- 
ble. But  difficulties  do  not  deter  the  blood- 
hound from  pursuing  his  business.  He  trails 
as  best  he  can.  He  always  follows  some 
scent,  and  he  goes  somewhere.  Undoubtedly 
nice  and  delicate  questions  are  time  and 
again  presented  to  him  for  decision.  But 
the  considerations  that  Induced  him  In  a 
particular  case  to  adopt  one  conclusion  rather 
than  another  cannot  go  to  the  jury.  The 
Jury  cannot  know  whether  the  reasons  on 
which  he  acted  were  good  or  bad;  whether 
they  were  all  on  one  side,  or  evenly  balanced; 
nor  whether  his  faith  In  the  Identity  of  the 
scent  which  he  followed  was  strong  or  weak. 
In  attempting  to  separate  one  smell  from  ten, 
twenty,  fifty,  or  a  hundred  similar  smells 
with  which  it  Is  Intermixed  and  commingled. 


It  la  highly  probable,  If  not  quit 
that  the  bloodhound  undertake  a 
gether  beyond  his  capacity.  Like  o 
be  has  his  limitations,  and  they  mi 
ognized  In  courts  of  Justice,  if  not 
That  the  conclusions  of  the  blood 
generally  too  unreliable  to  be  a( 
evidence  in  either  dvU  or  crimlna 
we  believe,  the  teaching  of  tha 
knowledge  and  ordinary  experience 
may  rightfully  bring  to  the  exan 
this  subject'  If  such  evidence  we 
be  legal  evidence,  it  would,  stand 
sustain  a  conviction;  and  court 
golden  age  of  enlightenment,  wonl 
again  be  under  the  humiliating  ni 
adjudging  that  some  citizen  be  d 
his  property,  his  liberty,  or  his  llf< 
forsooth,  within  24  or  40  bouts 
commission  of  a  crime,  a  certal 
dlcated  by  bis  conduct  tbat  be  be 
scent  of  some  microscopic  particlei 
to  have  been  dropped  by  the  pen 
the  crime  was  identical  with,  or 
sembled,  the  scent  of  the  person 
been  accused  and  put  upon  tri 
are,  we  know,  some  cases  In  th 
which  hold  that  this  kind  of  evidei 
petent  but  It  seems  the  Judicial 
the  civilized  world  is  against  t 
bloodhound  Is,  we  admit  frequent 
his  conclusions,  but  that  he  Is 
wrong  is  a  fact  well  attested  by  i 
What  he  does  in  trailing  may  be  r 
the  declaration  of  a  disinterested 
so  regarded,  the  autborlties  are  < 
Its  admission.  It  Is  unsafe  evl( 
both  reason  and  Instinct  condemn 
The  Judgment  Is  reversed,  and 
remanded  for  further  proceedings. 


LADD  v.  SCHOOL  DIST.  NO.  ( 

COUNTY. 

(Supreme  Court  of  Nebraska.    Dec 

SCHOOL     DISTRICTS— PURCHASE     01 

SITB-AUTHORITY  OF  SCHOOL  I 

1.  A  school  district  board   has  n< 
to  purchase  or  lease  a  schoolbouse 
directed  by  the  electors  of  the  distric 
Dual  or  special  meeting,  aud  a  parch 
site   by  the  sdiool   board   withont 
directed  is  not  binding  on  the  school 

2.  That  the  electors  of  a  school  d: 
lawfully  designated  a  particniar  sit 
to  move  the  schoolhouse  is  not  an  in: 
tion  to  the  board  to  purchase  or  leas 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Depai 
2.  Appeal  from  District  Court,  Hi 
I  Thompson,  Judge. 

Action  by  Josiah  Ladd  against  I 
trict  No.  6,  Hall  county.  JudgoM 
fendant  and  plaintlfl  appeals.    R< 

Harrison  &  Peame,  for  appella 
Horth,  for  appellee. 

ALBEBT,  C.    This  la  an  action 
the  removal  of  a  schoolhouse  from 
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site,  -wblch  belongs  to  the  school  district,  to 
another  part  of  the  district  The  right  to 
cb«Dge  the  site  is  based  on  the  action  of  the 
electors  of  the  school  district  taken  at  the 
annual  school  meeting  held  June  30,  1902. 
The  record  of  that  action  is  as  follows:  "Vot- 
ed to  move  the  schoolhouse  to  N.  E.  comer, 
:N.  B.  %  of  S.  19,  T.  10,  Range  10.  25  votes 
<>ast,  18  for  and  7  against."  At  the  time  the 
school  district  had  no  title  or  estate,  in  fee 
or  otherwise.  In  the  site  to  which  it  was  pro- 
I>osed  to  move  the  schoolhouse;  and  the  dis- 
trict board  were  not  authorized  by  the  elect- 
ors at  such  school  meeting,  or  at  any  other 
school  meeting,  to  purchase  or  lease  tlie  new 
site.  Subsequently  the  district  board,  as- 
suming to  act  for  the  district,  bought  one 
acre  in  the  comer  designated,  and  directed  a 
\varrant  to  be  drawn  on  the  treasurer  of  the 
district  in  favor  of  the  grantor  for  the  pur- 
chase price.  The  warrant  bad  not  been  pre- 
sented for  payment,  nor  bad  the  deed  to  the 
site  been  recorded,  when  this  action  was 
brought;  and  it  would  appear  that  there  is 
an  understanding  between  the  members  of 
the  school  board  and  the  grantor  that  the 
warrant  shall  not  be  presented,  and  the  deed 
withheld  from  the  record,  pending  this  liti- 
gation. After  the  purcbaA^  of  the  new  site, 
tbe  board  made  preparation  for  the  remova] 
of  the  schoolhouse  thereto,  and  would  baye 
removed  it,  had  they  not  been  restrained  by 
tbe  order  of  tbe  court  made  in  this  case. 
Upon  a  bearing  had  in  the  district  court, 
plaluttlTs  bill  was  dismissed,  and  be  brings 
tbe  case  here  on  appeal. 

It  seems  to  us  the  plaintiff  was  entitled  to 
the  relief  prayed.  It  will  be  conceded  that  a 
school  district  board  has  no  authority  to  re- 
move a  schoolhouse  to  a  site  to  which  the 
district  bolds  no  title  either  in  fee  or  for  a 
lesser  estate.  To  attempt  to  do  so  would 
seem  to  be  such  a  reckless  disregard  of  pub- 
lic interest  as  to  call  for  the  Interference  of 
a  court  of  equity,  aside  from  the  provisions 
of  section  7,  subd.  6,  c.  79,  Comp.  St.  1901, 
which  expressly  provides  that  a  school  dis- 
trict shall  not  build  a  stone  or  brick  school- 
bouse  upon  any  site  without  first  having  ob- 
tained title  in  fee  thereto,  and  tbat  it  shall 
not  build  a  frame  schoolhouse  on  any  site  to 
wbldi  It  has  not  title  In  fee,  without  tbe 
privilege  of  removing  the  same  when  directed 
by  tbe  votes  of  the  district.  The  case,  then, 
narrows  down  to  this  question:  Did  the  dis- 
trict acquire  title  to  tbe  site  by  tbe  purchase 
thereof  by  the  board  without  directions  from 
tbe  electors  of  the  district?  Section  8,  subd. 
2,  Id.,  provides  that  the  qualified  voters  of 
the  school  district,  when  lawfully  assembled, 
shall  have  power  to  designate  a  site  for  a 
schoolhouse  by  a  two-thirds  vote  of  those 
present,  and  to  change  the  same  by  a  similar 
vote  at  any  annual  meeting.  Section  10,  Id., 
provides  that  such  qualified  voters  shall  have 
power  at  any  annual  .at  special  meeting  to 
direct  tbe  purchasing  or  leasing  of  any  ap- 
propriate Bite,  and  tbe  building,  hiring,  or 


purchasing  of  a  schoolhouse.  In  Mizera  ▼. 
Auten,  46  Neb.  239,  63  N.  W.  899,  this  court 
held  that  section  10,  supra,  was  a  limitation 
on  the  authority  of  the  district  board,  and 
that  such  board  had  no  authority  to  build  a 
schoolhouse,  unless  directed  by  the  electors 
of  the  dlsixlct  at  some  annual  or  special 
meeting.  There  is  nothing  in  the  section  to 
indicate  that  such  limitation  was  Intended  to 
apply  only  to  the  building  of  schoolhouses. 
On  the  contrary,  it  is  obvious  that  it  applies 
equally  to  all  the  acts  therein  enumerated. 
But  the  defendants  rely  on  section  6,  subd. 
6,  Id.,  which  is  as  follows:  "They  [the  board] 
shall  purchase  or  lease  such  site  for  a  school 
bouse  as  shall  have  been  designated  by  tbe 
district,  in  tbe  corporate  name  thereof,  and 
shall  build,  hire  or  purchase  such  school 
house  out  of  the  fund  provided  for  that  pur- 
pose, and  shall  make  sale  and  conveyance  of 
any  site  or  other  property  of  tbe  district, 
when  lawfully  directed  by  the  qualified  vot- 
ers at  any  annual  or  special  meeting. 
•  •  •"  The  section  Just  quoted  was  not 
intended  as  a  modification  of  the  provisions 
of  section  10,  supra.  Section  10  enumerates 
some  of  the  powers  of  tbe  electors  at  an  an- 
nual or  special  meeting.  Section  6,  supra, 
enumerates  some  of  the  powers  of  the  dis- 
trict board.  Tbe  two  sections  are  comple- 
mentary of  each  other,  and  in  pari  materia, 
and  should  therefore  be  read  together.  Thus 
read,  the  qualifying  clause  in  the  latter, 
"wben  lawfully  directed  by  the  qualified  vot- 
ers at  any  annual  or  special  meeting,"  not 
only  limits  the  last  power  enumerated,  but 
each  and  all  of  those  preceding  it  Besides, 
section  6  gives  a  school  board  no  greater 
power  In  respect  to  buying  or  leasing  a 
schoolhouse  site  than  In  respect  to  building 
schoolhouses.  As  we  have  seen  in  Mizera  v. 
Auten,  supra,  it  has  no  authority  to  build  a 
schoolhouse  unless  directed  by  the  electors  of 
the  district.  School  boards  are  creatures  of 
tbe  statute,  and  their  powers  are  limltei}. 
They  can  bind  the  district  only  within  the 
limits  which  tbe  Legislature  has  fixed.  Be- 
yond that,  their  acts  are  void.  School  Dis- 
trict V.  Stough,  4  Neb.  360;  Gebllng  v.  School 
DIst,  10  Neb.  239,  4  N.  W.  1023;  School 
Dlst.  V.  Randolph,  57  Neb.  54C,  77  N.  W.  1073; 
Markey  v.  School  Dlst,  58  Neb.  482,  78  N. 
I  W.  932.  It  may  be  claimed  that  the  vote  of 
tbe  electors  to  move  the  school  house  to  the 
new  site  was  an  implied  direction  to  the 
board  to  buy  or  lease  such  site.  But  we 
think  the  sections  of  the  statute  referred  to 
exclude  the  idea  of  an  implied  direction  of 
that  kind.  Besides,  if  tbe  Legislature  bad 
regarded  the  designation  of  a  site  by  tbe 
electors  as  carrying  with  It  implied  author- 
ity to  the  board  to  purchase  or  lease  the  site 
designated,  it  is  not  probable  that  it  would 
have  made,  as  it  did,  the  power  to  purchase 
or  lease  a  site  the  subject  of  an  express 
grant 

It  follows,  therefore,  that  the  attempted 
purchase  of  tbe  schoolhouse  site  was  unau- 
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tborized  and  not  binding  on  the  district. 
The  attempt,  then,  to  remove  the  school- 
house  to  the  new  site,  was  In  fact  an  at- 
tempt to  remove  it  from  a  site  belonging  to 
the  district  to  one  in  which  the  district  had 
no  title  in  fee  or  otherwise.  The  removal 
under  such  circumstances  is  unauthorized, 
and  a  permanent  injunction  should  have  been 
granted. 

It  is  therefore  recommended  that  the  de- 
cree of  the  district  court  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  decree  In  accordance  with  this  opinion. 

BARNES  and  GLANVILLB,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  in 
accordance  with  this  opinion. 


JBTTER  et  al.  v.  LYON  et  al 

(Supreme  Court  of  Nebraska.     Dec.  2,  1903.) 

PROOF    OF    HEIRSHIP— DEED— CONSTRUCTION- 
CONDITION  SUBSEQUENT— BRBIA.CH— 
EUECTMENT. 

1.  Proof  of  heirship  is  not  confined  to  the 
records  of  the  probate  court  alone,  but  may  be 
established  by  the  testimony  of  any  one  who 
knows  the  facts  constituting  such  relation. 

2.  A  condition  in  a  deed  conveyine  real  estate, 
by  which  it  is  provided  "that  no  malt,  spirituous 
or  vinous  liquors  shall  be  kept  nor  disposed  of 
on  the  premises  conveyed,  and  that  any  viola- 
tion of  this  condition,  eitlier  by  the  grantee  or 
any  person  claiming  rights  under  him  or  her, 
shall  render  the  conveyance  void,  and  cause  the 
premises  to  revert  to  the  grantor,  his  heirs  and 
assigns,"  is  a  valid  condition  subsequent,  which, 
until  broken,  runs  with  the  land. 

3.  On  a  breach  of  such  condition,  the  grantor, 
if  living,  or,  if  dead,  his  heirs,  may  claim  a 
reversion  of  the  estate,  and  can  maintain  an 
action  in  ejectment  to  recover  it. 

4.  Record  examined,  and  held  that  such  right 
had  not  been  waived  by  either  the  grantor  or 
the  plaintiffs. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Burt  County; 
Baxter,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Waldo  H.  Lyon  and  otliera 
against  Baltbas  Jetter  and  John  Carlow. 
Judgment  for  plaintitCs,  and  defendants  bring 
error.    Affirmed. 

T.  J.  Mahoney,  H.  H.  Bowes,  and  H.  Wade 
Glllis,  for  plaintiffs  in  error.  Jefferis  &  How> 
eli,  for  defendants  in  error. 

BARNES,  C.  This  was  an  action  in  eject- 
ment commenced  in  the  district  court  of  Burt 
county  by  Waldo  H.  Lyon,  John  Lyon,  and 
Mary  E.  Smith,  sole  heirs  at  law  of  Waldo 
Lyon,  deceased,  against  Balthas  Jetter  and 
John  Carlow,  to  recover  the  east  half  of  lot 
11  in  block  8  in  the  incorporated  village  of 
Lyon,  In  said  county.  The  trial  in  the  dis- 
trict court  resulted  in  a  judgment  for  the 
plaintiffs,  and  defendants  prosecute  error. 

It  appears  that  Waldo  Lyon  (now  deceas- 


ed) owned  the  land  on  which  the  v 
Lyon  Is  situated;  that  he  laid  it 
town  site  for  said  village,  and  duly  ^ 
it  for  that  purpose;  that  oa  the  Stl 
November,  188n.  he  sold  the  premises 
tion  to  one  James  H.  Barney,  and  < 
the  same  to  him  by  a  deed  wliich  < 
the  following  condition:  "I,  Waldo 
consideration  of  $50.00  in  hand  paid, 
further  consideration  that  no  mall 
ous  or  vinous  liquors  shall  be  kept 
posed  of  on  the  premises  herein  c 
any  violation  of  tliia  condition,  eith< 
grantee  or  any  person  claiming  rigl 
him  or  her,  shall  render  this  co: 
void  and  cause  the  said  premlaes  to 
Waldo  Lyon,  bis  heirs  and  assig: 
hereby  grant,  bargain,  sell  and  coi 
confirm  unto  James  H.  Ramey,"  e 
thereafter  Jetter  obtained  title  to  f 
ises  through  several  mesne  conveys 
of  which  contained  the  condition  a 
forth;  that  be  leased  the  property 
Carlow,  and  that  they  were  jointlj 
session  of  it  at  the  time  the  action  i 
menced;  that  said  lease  to  Carlow 
the  purpose  of  enabling  him  to  o 
saloon  on  the  premises;  that  he  had 
for  that  purpose,  and  was  engage 
sale  of  malt,  spirituous,  and  vinon 
thereon  at  that  time;  that  Waldo  L 
before  the  premises  were  conveyed  1 
and  that  plaintiffs  claimed  the  rigl 
cover  as  heirs  at  law  of  the  said  W 
on,  under  the  condition  contained  in 
Inal  deed  from  their  father  to  Rai 
by  reason  of  the  violation  therei 
plaintiffs  In  error  contend  that  the  j 
is  not  sustained  by  sufficient  evldenc< 
because  there  was  no  competent 
heirship  on  the  part  of  the  plalntUC 
second,  because  there  has  been  a  -^ 
the  conditions  contained  in  the  deed 
the  deceased  and  his  heirs;  third, 
the  restriction  limits  the  violation  of 
dltion  in  the  deed  to  the  grantee,  : 
person  claiming  rights  under  him, 
to  persons  claiming  title  through  hi 
wlU  dispose  of  these  questions  in  t 
In  which  they  are  presented. 

It  is  contended  that  the  only  cc 
proof  of  heirship  is  a  finding  and  Ji 
of  that  fact  by  the  probate  court 
county,  which,  it  is  claimed,  bad 
and  exclusive  Jurisdiction  over  that 
This  contention  cannot  be  sustained 
ship  may  be  proved  In  many  ways, 
dy  V.  Brown,  78  111.  415,  there  were 
persons  joined  as  plaintiffs  who  cla 
heirs  of  a  deceased  person.  They  pi 
parol  evidence  that  the  deceased  o 
came  from  a  certain  place  In  Irela 
that  he  often,  among  his  friends,  bac 
by  name  of  his  father  and  brotbe 
brothers,  and  a  sister  residing  in  thi 
and  they  then  proved  that  their  fatl 
in  the  same  locality;  that  it  was  a 
repute  In  their  family  that  they  had  < 
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In  America  of  the  same  name  as  the  deceas- 
ed; that  their  father  had  brothers,  a  balf- 
brother,  and  a  sister,  and  that  their  names 
correspond  with  the  names  mentioned  by  the 
deceased,  and  that  the  name  of  their  paren- 
tal grandfather  corresponded  with  that  of 
the  father  of  the  deceased  as  given  by  him, 
and  that  the  claimants  were  the  sole  surviv- 
ing descendants  of  their  father;  and  that  ali- 
bis brothers,  sisters,  and  half-brothers  were 
dead,  and  had  no  descendants  surviving.  It 
was  held  that  these  facts  constituted  a  suffi- 
cient proof  of  the  heirship  of  the  claimants. 
See,  also,  2  Greenleaf  on  Bv.  (16th  Bd.)  H 
3o3-3a5.  Again,  one  may  establish  owner- 
ship to  real  estate  as  the  heir  of  a  deceased 
person  even  where  no  probate  proceedings 
whatever  have  been  bad,  relating  to  the  es- 
tate of  the  deceased.  In  this  state  our  dis- 
trict courts  have  jurisdiction  in  ejectment 
suits,  and  the  heirs  of  a  deceased  person, 
even  before  the  estate  is  probated,  may  main- 
tain ejectment  as  to  all  persons  except  the 
executor  or  administrator.  Lewon  v.  Heath, 
53  Xeb.  707,  74  N.  W.  274.  The  record  In 
this  case  shows  that  Waldo  H.  Lyon  testi- 
fied that  be  and  his  coplalntiffs  were  the 
only  surviving  children  and  heirs  at  law  of 
^A''aldo  Lyon,  the  grantor  li:  the  deed  In  ques- 
tion. Such  evidence  waj  clearly  competent. 
It  may  be  further  stated  that  so  much  of  the 
record  of  the  probate  court  of  Burt  county 
as  shows  a  settlement  of  the  estate  of  Waldo 
Lyon,  deceased,  and  a  distribution  of  the 
property  left  by  him  to  his  heirs,  the  Iden- 
tical plalntUfs  In  this  suit,  was  put  In  evi- 
dence by  the  plaintiffs  below,  so  that  this 
objection  Is  without  merit,  and  we  bold  that 
there  was  sufficient  evidence  of  heirship  to 
sustain  the  judgment. 

It  Is  claimed  that  there  has  been  a  waiver 
of  the  conditions  contained  In  the  deed  from 
Waldo  Lyon  to  James  H.  Ramey  both  by  the 
deceased  and  by  his  heirs  who  bring  this  suit. 
To  support  this  contention,  certain  deeds  exe- 
cuted by  the  deceased,  conveying  other  lots 
to  other  persons,  were  Introduced  In  evidence. 
An  examination  of  these  deeds  shows  that 
the  only  difference  between  them  and  the  one 
In  question  is  that  the  reversion  contained  in 
Ihem  Is  restricted  to  Waldo  Lyon  alone.  The 
record  also  contains  certain  quitclaim  deeds 
from  the  plaintiffs  below  to  each  other, 
which  it  appears  were  made  for  the  purpose 
of  settling  their  father's  estate,  and  convey- 
ing to  each  one  his  or  her  respective  share. 
Of  coarse,  they  contain  no  conditions  what- 
ever. These  facts  do  not  amount  to  a  waiver 
of  the  condition  contained  in  the  deed  in 
question.  It  will  be  observed  that  nothing 
is  said  in  that  deed  about  a  waiver  of  its 
conditions,  and  an  examination  of  the  record 
shows  that  the  half  lot  conveyed  by  that 
deed  was  in  the  business  part  of  the  village. 
It  may  well  be  presumed  that  it  was  the 
Intention  of  the  grantor  to  forever  prevent 
the  sale  of  Intoxicating  liquors  In  the  village 
which   he    was    foanding.    Without    doubt. 


be  considered  that  the  absence  of  the  traffic 
would  conduce  to  the  good  morals  of  the 
community,  and  render  the  balance  of  his 
lota  more  valuable  than  they  would  be  in 
case  the  liquor  traffic  was  carried  on  therein. 
The  deed  In  question  in  no  manner  restrict- 
ed bis  right  to  convey  any  other  lot  or  lots 
belonging  to  him,  without  the  condition. 
Again,  an  examination  of  the  deeds  with 
the  modified  condition  conveying  other  lots 
shows  that  the  lots  so  conveyed  are  situated 
in  the  residence  portion  of  the  village,  where 
there  would  be  no  likelihood  that  any  one 
would  ever  engage  in  the  liquor  ti-affic.  When 
Jettor  accepted  the  deed  under  which  he 
claims,  he  took  it  with  full  notice  of  the 
condition  Imposed  in  the  deed  under  and 
through  which  bis  chain  of  title  came.  Again, 
every  deed  In  that  chain,  from  the  first  to 
the  one  accepted  by  him,  and  under  which 
be  claims  title,  contained  the  same  condi- 
tion. He  accepted  the  title  burdened  with 
the  condition,  vrlth  full  knowledge  thereof, 
and  has  no  right  to  complain  because  other 
lots  have  been  conveyed  to  other  persons 
without  the  condition  he  now  seeks  to  avoid. 
We  therefore  bold  that  there  has  been  no 
waiver  in  this  case  by  the  deceased  or  the 
plaintiffs  below,  such  as  would  amount  to 
a  defense  to  this  action. 

Lastly,  it  is  contended  that  there  was  no 
forfeiture  under  the  terms  of  the  deed,  and 
many  reasons  are  urged  In  support  of  this 
claim,  but  none  of  them  seem  conclusive 
to  us.  The  provisions  of  the  deeds  In  ques- 
tion constituted  a  condition  subsequent.  The 
title  to  the  property  rested  in  the  several 
grantees,'  and  finally  in  Jetter  conditionally, 
to  be  divested  on  his  failure  to  comply  with 
the  conditions  by  which  it  was  provided  be 
should  hold  it  Smith  v.  Smith  (Neb.)  90  N. 
W.  562.  The  condition  was  a  valid  one,  and 
in  all  of  the  adjudicated  cases  has  been  held 
to  be  a  condition  subsequent,  which  runs 
with  the  land  until  broken.  Sioux  Qty  & 
St.  Paul  Ry.  Co.  v.  Singer  (Minn.)  51  N.  W. 
905,  IB  L.  B.  A.  751,  32  Am.  St  Rep.  554; 
Cowell  y.  Colo.  Springs,  100  U.  S.  56,  25  L. 
Ed.  547;  O'Brien  v.  Wetherell,  14  Kan.  616; 
Plumb  V.  Tubbs,  41  N.  Y.  442.  The  pro- 
visions of  the  deed  seem  plain  to  us,  be- 
yond all  question.  There  can  be  no  doubt 
as  to  what  was  Intended  by  the  parties 
thereto.  And  while  its  language  clearly 
shows  that  It  was  intended  that  Ramey 
should  be  bound  by  a  personal  covenant 
never  to  sell  or  permit  to  be  sold  intoxicating 
liquors  on  the  premises,  yet  it  still  more 
clearly  shows  that  it  was  further  Intended 
that  the  estate  in  the  premises  should  be 
conveyed  merely  upon  the  condition  that 
neither  Ramey,  nor  any  one  holding  under 
him,  should  ever  do  any  act  prohibited  by 
the  covenant  The  deed  expressly  says  that 
the  conveyance  is  upon  that  condition.  The 
condition  is  expressly  made  to  reach  not  on- 
ly Ramey,  but  all  persons  claiming  under 
him.    The  deed  expressly  says  that  ' 
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condition  shall  ever  be  broken  by  tbe  grantee 
or  those  claiming  under  him,  the  premises 
shall  be  foi-felted  back  to  the  grantor,  bis 
heirs   or   assigns.    Of  this   condition   Jetter 
and  Cnrlow  had  ample  notice,  as  the  recital  | 
In  Jetter's  deed  clearly  shows.    The  estate 
conveyed   was  clearly  an   estate  upon  con- 
dition subsequent,   and  the  condition,   until 
broken,  runs  with  tbe  land,  beyond  all  doubt 
We  hold  that  by  the  language  contained  in 
tbe  deed  from  Lyon  to  Ramey  a  valid  con- 
dition subsequent  was  created,  upon  the  con-  | 
tinned  observance  of  which  by  the  grantee  I 
and    those   claiming   under    him    tbe   estate  i 
conveyed  to  them  depended,  and  that,  when-  j 
ever  either  of  them  committed  a  breach  of  { 
the  conditions,  the  grantor,  if  living,  or.  If  : 
dead,  his  heirs,  were  at  liberty  to  claim  tbe  i 
estate,  and  could  maintain  a  suit  in  eject-  j 
ment  to  recover  It.  ; 

The  record  contains  sutBcient  evidence  to  ! 
sustain  the  findings  of  the  district  court,  i 
and  tbe  Judgment  accords  with  the  great  I 
weight  of  authority.  We  therefore  recom-  i 
mend  that  the  Judgment  of  the  district  court  \ 
be  affirmed.  j 

AI^ERT  and  GLANVILLB.  OC..  concur,  i 

I 

PER  CURIAM.    For  tbe  reasons  stated  in  | 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  is  afilrmed. 


-V.  WEJSTOVBB  &  CO.  y.  VAN  DORN  IRON- 
WORKS CO. 

(Supreme  Court  of  Nebraska.    Dec  2,  1903.) 

PLBADINQ  —  AMENDMENT— JTTSTICB      Of     THB 

PBIACB— ATTACHMENT— AFFIDAVIT— 

JUDGMENT- APPEAL. 

1.  The  provisions  of  the  Code  relating  to 
amendments  sliould  be  liberally  construed,  bat 
one  cannot  amend  an  affidavit  in  attachment 
so  as  to  state  a  cause  of  action  different  from 
that  stated  in  tbe  original  affidavit  on  whidi  the 
writ  was  issued. 

2.  Tbe  statute  provides  tliat,  in  an  action  tried 
by  a  justice  of  the  peace,  where  tbe  defendant 
has  been  arrested,  or  tiis  property  attached,  the 
justice  shall  render  judgment  immediately  on 
the  conclusion  of  the  trial.  By  taking  such  a 
case  nnder  advisement,  by  consent  of  parties,  to 
a  future  day,  in  order  to  Examine  the  evidence 
and  briefs  filed  therein,  the  justice  does  not 
lose  jurisdiction  to  render  pudgment. 

3.  Where,  on  a  petition  m  error,  the  district 
court  reverses  a  judgment  of  a  justice  of  the 
peace,  it  should  not  dismiss  the  case,  but  mast 
<et  it  down  for  trial,  as  provided  in  section  601 
of  the  Code  of  Civil  Procedure. 

Sedgwick,  J.,  dissenting. 
(Syllabus  by  tbe  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Lancaster  Coun- 
ty;  Frost,  Judge. 

Action  by  N.  Westover  &  Co.  against  the 
Van  Dom  Ironworks  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

f  L  Sm  AtUcbment,  voL  B,  Cent.  Dig.  i  333. 


Strode  &  Strode,  for  plaintiff  In  error. 
Mockett  &  Polk,  for  defendant  in  error. 

BARNES,  C.  The  plalntiir  in  error  com- 
menced this  action  in  the  Justice  coart  of 
Lancaster  county,  before  one  Fritz  Wester- 
mann,  a  justice  of  the  peace,  by  filing  an  af- 
fidavit for  an  attachment  and  garnishment. 
An  order  of  attachment  was  Issued,  together 
with  a  summons,  and  both  were  returned  not 
served,  because  the  defendant  in  the  action 
was  not  found  in  Lancaster  county.  There- 
upon service  was  made  by  publication,  and 
a  notice  of  garnishment  was  served  on  C.  D. 
Campbell  &  Bro.,  the  garnishees  described 
In  the  affidavit.  Later  on,  the  grarnishees  an- 
swered that  they  were  Indebted  to  tbe  de- 
fendant in  the  sum  of  $401.17.  An  order 
was  made  requiring  the  payment  of  the  sum 
of  $144.54  Into  court— that  beiug  the  amount 
of  the  plalntifTs  claim— together  with  $5C). 
the  probable  costs  of  the  action.  Ttae  order 
was  complied  with,  and,  after  tbe  comple- 
tion of  service  of  summons  by  publication, 
the  defendant  appeared,  and  the  cause  was 
continued,  on  Its  application,  for  30  days. 
Thereafter  geveral  continuances  were  had  by 
agreement,  and  on  the  20tli  day  of  March. 
1002.  the  cause  came  on  for  trial.  Tlie  plain- 
tiff thereupon  asked  leave  to  file  an  amend- 
ed bill  of  particulars  and  affidavit  In  attach- 
ment, which  was  objected  to  on  the  part  of 
tbe  defendant  for  the  reason  that  the  affi- 
davit set  up  a  different  and  new  cause  of 
action  from  that  originally  sued  on,  and  up- 
on which  the  writ  of  attachment  had.  been 
issued.  The  objection  was  overruled,  an  ex- 
ception was  allowed,  and  the  amended  affi- 
davit was  filed.  Defendant  kept  its  objec- 
tion good  at  all  stages  of  the  proceedings. 
The  cause  was  tried,  and,  after  the  introdnc- 
tlon  of  the  evidence,  was  continued  for  argu- 
ment to  March  28tb,  at  2  o'clock  p.  m.  At 
that  time  the  parties  appeared  in  court  by 
counsel,  and  the  cause  was  argued.  Plaintiff 
and  defendant  each  filed  their  briefs  and  ci- 
tations of  authorities,  and  by  consent  of  tbe 
parties  In  open  court  ttae  cause  was  taken  nn- 
der advisement  by  tbe  Justice  to  AprU  9. 
1902.  On  that  day  Judgment  was  rendered 
In  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  sum  of  $90.09  and  costs.  The 
court  further  ordered  that  the  attachment  be 
sustained.  The  defendant  prosecuted  error 
to  tbe  district  court,  where  the  Judgment  of 
the  lower  court  was  reversed,  the  cause  was 
dismissed,  tbe  attachment  dissolved,  and  the 
garnishee  discharged.  From  that  Judgment 
tbe  plaintiff  brings  tbe  case  here  by  petition 
In  error. 

The  questions  presented  by  ttae  record 
which  require  our  consideration  are:  First 
did  the  Justice  err  In  permitting  tbe  plaintiff 
to  file  Its  amended  affidavit  for  attachment? 
And,  second,  did  the  Justice  of  the  peace  lose 
Jurisdiction  of  the  case,  and  was  be  withoot 
proper  power  to  render  Judgment  therein  at 
the  time  to  wlilcb  be  took  ttae  case  unAec 
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idvisement?    We  will  dispose  of  these  ques- 
iODs  in  the  order  stated. 

1.  The  gronod  for  attachment,  as  stated  in 
Jie  original  affidavit,  was  that  the  defendant 
ivas  a  foreign  corporation,  and  a  nonresident 
>f  the  state  of  Nebraska;   and  the  cause  of 
iction  was  stated  therein  as  follows:    "Affl- 
int  farther  says  that  the  said  firm  of  N. 
Westover  &  Co.  has  commenced  an  action 
sefore  Fritz  Weatermann,  a  Justice  of  the 
peace  In  and  for  Lancaster  county,  Nebraska, 
igalnst  the  Van  Dom  Ironworks  Company, 
>f  Cleveland,   Ohio,  a  corporation  duly  or- 
^nlzed  under  the  laws  of  Ohio,  to  recover 
the  sum  of  $57.38,  with  Interest  thereon  at 
the  rate  of  seven  per  cent,  from  the  12th  day 
of  August,  1892,  which  said  sum  Is  now  due 
and  payable  to  the  plaintiff  on  an  account 
for  goods  sold  and  delivered  by  plaintiff  to 
defendant  at   defendant's   request,   and   for 
services  rendered  to,  and  expenses  paid  for 
and  on  behalf  of,  defendant  at  defendant's 
request."    (Then  followed  the  items  of  ac- 
count.)   In  the  amended  affidavit  for  attach- 
ment the  cause  of  action  was  set  forth  as 
follows:   "The  firm  of  N.  Westover  &  Oo.  has 
(ommenced  an  action  before  Fritz  Wester- 
mann,  a  Justice  of  the  peace  in  and  for  Lan- 
caster  county.    Nebraska,   against   the   Van 
Dorn    Ironworks    Company,    of   Cleveland, 
Ohio,  to  recover  the  sum  of  $57.38,  with  Inter- 
est thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  12th  day  of  August,  1892, 
which  said  sum  is  now  due  and  payable  to 
plaintiff  on  account  for  goods  sold  and  deliv- 
ered to  defendant  at  defendant's  request,  and 
for  services  rendered  to,  and  expenses  paid 
for  and  on  behalf  of,  defendant,  at  defend- 
ant's request,  in  the  months  of  July  and  Au- 
gust, 1892.  by  the  firm  of  Fisher  &  Westover, 
of  Lincoln,  Nebraska,  a  corporation  consist- 
ing of  John  Fisher  and  Jennie  Westover, 
which  said  account  was,  for  a  valuable  con- 
sideration, sold  and  transferred  on  or  about 
tbe  Ist  day  of  June.  189(1,  by  Fisher  &  West- 
over  to  the  firm  of  N.  Westover  &  Co.,  a  cor- 
iwratlon  consisting  of  N.  Westover  &  Ann 
Westover:   and  on  or  about  the  Ist  day  of 
July.  1900,  was.  for  a  valuable  consideration, 
^Id  and  transferred  by  the  said  firm  of  N. 
Westover  &  Co.  to  plaintiffs,  a  copartnership 
(insisting  of  N.  Westover  and  John  West- 
over,  plaintiffs  in  this  case;    that  plaintiffs 
ore  the  bona  fide  owners  and  holders  of  the 
same;  and  that  the  following  Is  an  itemized 
statement  of  said  account     •    •    •"    It  will 
tboi  be  seen  that  the  causes  of  action  set 
forth  in  the  original  affidavit  for  attachment 
and  in  the  amended  affidavit  are  not  the 
same.    One  was  alleged  to  be  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant and  for  services  performed  by  the  de- 
fendant at  its  instance  and  request  while  the 
other  waa  for  goods  sold  and  delivered  to 
defendant  by  a  firm  consisting  of  John  Fish- 
er and  Jennie  Westover,  known  as  Fisher  & 
Westover,  and  by  that  firm  assigned  to  a  co- 
PartnersUp  consisting  of  N.  Westover  and 


Ann  Westover,  and  later  on  sold  and  assign- 
ed by  said  last-named  firm  to  the  plaintiff. 
This  court  has  always  construed  the  right 
of  amendment  provided  for  by  the  Code  lib- 
erally, but  we  are  not  aware  of  a  case  where 
it  has  been  held  that  by  amendment  one  can 
go  to  the  extent  of  completely  changing  his 
cause  of  action.  In  tbe  case  of  Western  Cor- 
nice &  Mfg.  Works  V.  Meyer,  66  Neb.  440, 
76  N.  W.  23,  it  was  held  that  a  pleading 
could  not  be  amended  during  the  trial  to 
show  that  the  plaintiff  claims  by  assignment 
or  transfer  of  the  account  when  the  action 
had  been  brought  by  blm  as  the  orlgrinal 
payee  and  owner  thereof.  In  Clarke  v.  O.  & 
S.  W.  R.  Co.,  5  Neb.  314,  Judge  Gantt,  who 
delivered  the  opinion  of  the  court,  made  use 
of  the  following  language:  "It  is  true,  a 
party  may  amend  his  pleading  while  he  pre- 
serves the  identity  of  his  cause  of  action.  It 
is,  however,  said  that  an  amendment  is  tbe 
correction  of  a  mistake  or  error  In  tbe  plead- 
ing before  the  court,  and  that  courts  never 
claimed  the  power  to  allow,  as  an  amend- 
ment the  Insertion  of  a  new  cause  of  action. 
Therefore  the  insertion  of  facts  constituting 
a  new  and  different  cause  of  action  would 
be  a  substitution  of  a  different  pleading,  and 
not  an  amendment  of  an  existing  one."  The 
same  rule  was  announced  in  Dletz  v.  City 
Nat  Bank  of  Hastings.  42  Neb.  584,  60  N. 
W.  896,  and  tn  Harrington  v.  Wilson  (S.  D.) 
74  N.  W.  1055.  While  it  is  i>ermtesible  to 
allow  an  attachment  affidavit  to  be  amended 
as  to  a  mistake  in  the  venue,  or  where  a 
ground  of  attachment  is  Imperfectly  stated, 
or  in  any  clerical  or  unimportant  matter,  still 
it  is  not  i>ermlsslble  to  allow  an  amendment 
which  states  an  entirely  different  cause  of 
action  from  the  one  on  which  the  writ  was 
issued.  It  follows  that  the  district  court  was 
right  in  holding  that  the  Justice  erred  in  al- 
lowing the  plaintiff  to  file  its  amended  affi- 
davit during  the  trial  over  defendant's  objec- 
tions. 

2.  The  district  court  so  far  as  we  can 
gather  from  the  transcript  held  that  the  Jus- 
tice, by  taking  the  case  under  advisement 
with  the  consent  of  the  parties,  from  the 
28th  day  of  March  to  the  9tb  day  of  April 
following,  lost  Jurisdiction  of  tbe  case,  and 
was  without  power  to  render  a  Judgment 
therein,  and  for  that  reason,  after  liavlng  re- 
versed the  Judgment  of  the  Justice  court  dis- 
missed the  case.  This  ruling  is  assigned  as 
error.  This  question  has  been  before  us  in 
a  somewhat  modified  form  several  times.  In 
the  case  of  Huff  v.  Babbott  14  Neb.  160,  15 
N.  W.  230,  where  the  trial  waa  liad  on  the 
28th  day  of  September,  and  the  Justice  ren- 
dered a  Judgment  the  following  morning. 
Judge  Maxwell,  speaking  for  the  court,  said, 
"The  Justice  did  not  lose  Jurisdiction."  It 
was  stated  in  the  opinion,  however,  that  it 
was  evident  that  the  Justice  required  time  to 
reach  a  proper  conclusion,  and  that  the  Leg- 
islature, in  the  use  of  the  word  "immediate- 
ly," as  found  In  tbe  atatntes,  evidently  in- 
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tended  that  the  Justice  should  render  his 
Judgment  before  transacting  any  other  bnsl- 
uesa.  This  case  was  cited  with  approval  In 
Austin  V.  Brock,  16  Neb.  642,  21  N.  W.  437. 
In  Worley  t.  Shong,  36  Neb.  311,  S3  N.  W.  72, 
a  case  tried  before  a  Justice  of  the  peace  to  a 
Jury,  a  verdict  was  returned  and  filed  at  25 
minutes  after  8  o'clock  p.  m.  Judgtnent  was 
not  entered  thereon  until  the  next  day,  and 
It  was  held  that  the  Judgment  was  not  en- 
tered Immediately,  within  the  meaning  of 
section  1002  of  the  Code  of  Civil  Procedure, 
and  that  the  Justice  had  lost  Jurisdiction  at 
the  time  the  entry  of  the  Judgment  was 
made.  lo  Thompson  v.  Church,  13  Neb.  2S7, 
13  N.  W.  626,  an  action  was  tried  to  a  Jury 
In  a  Justice  court,  with  a  verdict  returned  in- 
to court  at  7:30  a.  m.  on  Sunday.  It  was 
held  that  It  was  the  duty  of  the  Justice  to 
render  Judgment  Immediately  upon  the  re- 
ceipt of  the  verdict,  although  It  was  Sunday. 
The  matter  was  again  before  the  court  in  Reed 
V.  Mott  (Neb.)  89  N.  W.  277,  where  the  trial 
was  before  a  Justice  of  the  peace,  and,  by 
the  consent  of  both  parties  In  open  court, 
the  case  was  taken  under  advisement,  Judg- 
ment to  be  rendered  within  four  days,  as 
specifled  in  section  1002.  Judgment  was  so 
rendered,  and  an  appeal  was  taken  there- 
from to  the  district  court,  where,  upon  the 
trial  of  the  case,  the  court  held  that  the  Ju- 
risdiction had  not  been  lost,  and  such  hold- 
ing was  affirmed  by  this  court  It  will  be 
observed,  however,  that  the  defendant  In 
that  case,  instead  of  prosecuting  error,  ap- 
pealed from  the  Judgment  of  the  Justice^  and 
brought  up  the  whole  case  for  trial  de  novo. 
After  the  commencement  of  the  trial,  he  was 
hardly  in  a  position  to  contend  that  the  court 
had  no  Jurisdiction  to  render  the  Judgment 
from  which  he  had  appealed.  It  thus  ap- 
pears that  we  have,  in  effect,  passed  on  the 
question  presented  by  this  record.  In  many 
of  the  states  where  the  statutes  are  practi- 
cally the  same  as  ours,  it  has  been  held  that 
by  not  entering  Judgment  Immediately  the 
Justice  loses  Jurisdiction  of  the  case,  and  no 
Judgment  can  thereafter  be  rendered  by  him; 
but  in  none  of  the  cases,  so  far  as  we  have 
examined  them,  was  there  any  agreement  of 
the  parties  consenting  to  such  a  course  as 
the  one  pursued  herein.  Ordinarily  parties 
should  be  bound  by  their  agreements  entered 
Into  In  open  court;  and  where  it  appears,  as 
In  this  case,  that  the  parties  filed  briefs,  and 
the  court  required  time  to  consider  them,  and 
such  time  was  agreed  upon,  the  case  may  be 
said  to  have  not  been  submitted  until  the 
time  arrived  to  which  It  bad  been  taken  un- 
der advisement.  We  hold  that  the  Justice 
was  not  without  Jurisdiction  to  render  the 
Judgment  complained  of,  and  that  the  dis- 
trict court  erred  in  dismissing  the  case  after 
having  reversed  the  Judgment  of  the  Justice. 
The  case  should  have  been  set  down  for  trial 
as  provided  for  In  section  601  of  the  Code. 

We  therefore  recommend  that  so  much  of 
the  Judgment  of  the  district  court  am  revers- 


es the  Judgment  of  the  Justice  of  t 
be  afilrmed,  and  that  that  part  of  si 
ment  dismissing  the  action  altogethi 
versed,  and  the  cause  remanded  foi 
proceedings. 

AI<BEIIT  and  OLANYILLE,  CO.,  ( 

PER  CURIAM.  For  the  reasons 
the  foregoing  opinion,  the  Judgmeu 
district  court  reversing  the  Judgmei 
Justice  of  the  peace  Is  hereby  affin 
the  Judgment  of  said  court  dismissln 
tion  is  reversed,  and  the  cause  la  r 
for  further  proceedings. 

SEDGWICK,  J.  (dissenting).  C 
Proc.  I  925,  provides  that  an  affidav 
tachment  In  Justice  court  must  st 
nature  of  the  plaintUF's  claim."  Tl 
of  this  provision  seems  to  be  to  i 
showing  under  oath  that  the  action  1 
nature  as  to  support  an  attachmen 
not  necessary.  In  the  affidavit  foi 
ment,  to  set  forth  at  length  the  can 
tion.  It  is  sufficient  to  state  the  i 
the  plaintifTs  claim.  This  must  a 
arise  ex  contractu,  but,  where  the  s 
Is  not  as  full  as  desired,  reference 
bad  to  the  petition."  Hart  v.  Bi 
Neb.  782-787,  40  N.  W.  322.  The  op 
pears  to  discuss  the  matter  as  thoug 
a  question  of  change  of  cause  of  i 
amendment  of  a  petition.  Even  t 
theory,  I  think  the  conduslcm  Is  wi 
this  is  not  the  question  here.  The 
tion  appears  to  be  too  plain  to  adn 
gument  or  discussion.  The  nator 
plaintlfr's  claim  shown  in  the  amei 
davit  is  not  different  from  the  natu 
claim  shown  In  the  original  affidavit 
Justice,  It  seems  to  me,  was  dearlj 
allowing  the  amendment. 


HANN  T.  OERMAN-AMBRICA}7  ] 
(Supreme  Court  of  Nebraska.    Dec. 

CORPORATION— APPOINTMENT  OF  RI 
IMFODNOINO  ASSETS— prate: 
rOR  RELIEF. 

1.  The  holder  of  a  contract  pun 
be  for  the  purchase  and  sale  of  a  du 
sued  by  what  Is  coDunonly  called  a 
company,"  is  not  a  stockholder  io  i 
pany,  and  cannot  secure  the  appoint] 
receiver  for  such  company  because  ol 
management  of  its  affairs  by  its  ofBc 

2.  The  holder  of  such  a  contract, 
not  reduced  his  claim  to  Judgment, 
has  no  lien  npon  the  property  of  the 
has  no  standing  In  a  court  of  equity 
tion  to  sequester  or  impound  the  assei 
company. 

3.  Whether  the  holder  of  such  a  ooi 
bare  "clean  hands,"  as  required  of 
seeks  the  aid  of  a  court  of  equity,  qui 

4.  An  order  of  the  district  court  I 
a  receiver  for  the  corporation  in  i 
wherein  such  relief  is  the  only  reli 
will  be  vacated  for  want  of  authorit 
court   to   make  the   same. 

5.  A  prayer  tor  general  relief,  con 
one  for  the  appointment  of  a  receiver 


Digitized  by 


Google 


Neb^ 


UANN  T.  GESMAN-AMBBICAN  INV.  CO. 


601 


not  be  considered  aa  a  prayer  tor  relief  other 
than  Bach  appointment,  nnless  ttie  petition  statea 
a  good  caase  ot  action  for  other  relief. 
iSyilabus  bj  the  Uoart.J 

Comoiissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Adams  Coun- 
ty;   Adams.  Judge. 

Action  by  Gustave  A.  Mann  against  the 
German-American  Investment  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Berersed. 

F.  P.  Olmstead,  for  appellant  Batty  ft 
Dungan,  for  appellee. 

GLANYIIiLB,  C.  This  action  is  one  com- 
menced by  the  plaintiff  (appellee)  by  filing 
In  the  district  court  of  Adams  county  his  pe- 
tition in  equity,  and  the  case  may  best  be 
reasoned  by  first  giving  a  copy  of  the  peti- 
tion In  fulL    The  petition  is  as  follows: 

"Plaintiff  complains  of  the  defendant,  and 
says: 

"(1)  That  at  all  times  hereinafter  stated 
the  defendant  la  and  was  a  corporation  du- 
ly incorporated  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Nebraska 
with  an  alleged  capital  stock  of  $60,000, 
divided  Into  shares  of  $100  each,  and  engaged 
In  the  business  of  issuing  contracts,  copies 
of  which  are.  hereto  attached  and  made  a 
part  of  this  petition,  and  marked  Exhibits 
'A'  and  'B'  and  In  no  other. 

"(2)  That  the  Incorporators  w»e  and  are 
Fred  LUljeberg,  John  C.  Kay,  and  John  M. 
Doyle.  That  there  has  been  issued  by  the 
said  corporation  approximately  200  contracts, 
the  exact  number  being  to  this  plaintiff  un- 
known, a  portion  of  which  were  of  the  same 
form  as  Exhibit  'A,'  the  balance  being  de- 
nominated a  'Diamond  Contract,'  as  Exhibit 
'C  That  varloas  persons  purchased  said 
contracts,  their  names  being  unknown  to  this 
plaintiff,  except  as  hereinafter  set  forth. 
That  the  said  Fred  J.  Liiljeberg,  John  M. 
Doyle,  and  John  C.  Kay  held  the  first  nine 
contracts,  and  applied  the  first  $900  received 
by  the  said  corporation  to  the  payment  there- 
of, and  that  thereafter  the  tenth  contract  was 
paid  by  the  defendant  to  the  aforesaid  presi- 
dent, secretary,  and  treasurer  thereof.  That 
since  the  t«ith  contract  was  paid  on  or  about 
the day  of ,  1900,  the  said  defend- 
ant has  collected  from  the  said  contract  hold- 
ers a  large  sum  of  money,  the  exact  amount 
being  to  this  plaintiff  unknown,  and  that 
thereafter,  to  wit,  on  or  about  the  Ist  of 
February,  1901,  the  president  and  secretary 
of  the  defendant  corporation  attempted  to 
sell  and  transfer  the  corporation  and  con- 
tracts, privileges,  and  emoluments  of  the 
bnslneas  and  all  rights  and  proper  interests 
therein  whatsoever  to  one  W.  S.  McAuley, 
and  thereupon  pretended  to  resign  their  re- 
spective offices  as  president  and  secretary  to 
the  board  of  directors,  who  failed  and  re- 
fused to  elect  their  successors,  and  have  since 
refused  and  failed  so  to  do.  That  the  holders 
of  the  said  alleged  stock,  U  there  be  any,  are 


to  this  plaintiff  imknown.  That  at  the  time 
of  the  said  pretended  transfer  and  sale  the 
said  president  and  secretary  had  in  their  pos- 
session and  under  their  control  the  sum  of 
$369,  belonging  to  and  filming  a  part  of  the 
funds  of  the  said  defendant  corporation, 
which  they,  the  said  secretary  and  president, 
tailed  and  neglected  to  turn  over  to  their  al- 
leged successor  or  account  for,  but  proceeded 
to  draw  from  the  bank  the  said  sum,  and  ap- 
propriated the  same  to  their  own  use  and 
benefit,  and  have  ever  since  refused  and  full- 
ed to  account  for  the  same,  to  the  damage 
and  prejudice  of  your  petitioner.  That  since 
the  pretended  transfer  this  plaintiff  and  vari- 
ous holders  of  contracts  have  paid  to  the  said 
McAuley  about  $900,  the  exact  amount  being 
to  this  plaintiff  unknown,  who  received  the 
said  sum  and  holds  the  same  for  defendant's 
use.  That  according  to  the  provisions  of  said 
contracts  shown  in  Exhibits  A  and  B  80  per 
cent  of  all  the  funds  received  by  the  said 
corporation  were  to  be  and  remain  the  ab- 
solute projlerty  of  the  holders  of  said  con- 
tracts, and  were  to  be  applied  In  the  retire- 
ment and  discbarge  of  the  said  contracts  con- 
secutively, and  In  the  order  of  their  issue, 
said  contract  being  the  stock  or  shares  of  de- 
fendant corporation. 

"(3)  The  plaintiff  avers  and  charges  the 
facts  to  be  that  the  defendant  corporation 
and  its  above-named  officer  have  wholly  fail- 
ed to  apply  the  funds  received  by  It  under  the 
provlBlons  of  the  said  contracts  to  the  pay- 
ment and  discharge  of  the  contracts  issued 
by  said  corporation,  as  provided  by  its  rules 
and  articles. 

"(4)  The  plaintiff  further  charges  that  he 
is  the  holder  and  owner  of  contract  number 
86,  being  filed  herewith  and  marked  'Ehchiblt 
C  and  made  a  part  of  this  petition,  being 
one  of  the  200  contracts  issued  as  herein 
charged,  and  has  paid  into  said  company  the . 
sum  of  $80,  and  holds  the  said  contract, 
which  Is  fully  paid  up  according  to  the  pro- 
visions thereof.  That  the  money  paid  by  the 
plaintiff  to  the  defendant  as  aforesaid  consti- 
tutes a  iHirt  of  the  funds  herein  charged  to 
have  been  misapplied  or  in  the  bands  of  the 
pretended  successor  of  the  defendant  corpora- 
tion. 

"(6)  Plaintiff  further  charges  that  the  de- 
fendant has  ceased  to  do  business,  has  failed 
to  elect  officers  or  call  an  election  for  that 
purpose,  has  misapplied  the  funds,  attempted 
to  convey  all  the  corporate  interest;  all  of 
which  was  done  contrary  to  the  power  and 
authority  Invested  in  the  said  defendant  cor- 
poration, and  to  the  injury  and  damage  of 
your  petitioner. 

"(6)  The  plaintiff  further  alleges  and  char- 
ges the  facts  to  be  that  defendant  corpora- 
tion has  never  had  an  election,  has  never  Is- 
sued certificates  of  stock  other  than  the  con- 
tracts herein  set  forth,  and  that  there  has 
never  been  an  election  of  directors  or  offi- 
cers, nor  a  legal  adoption  of  rules  or  bv-la»_ 
by  the  said  defendant  and  tha' 
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president,  secretary,  and  treasurer  have  at 
all  times  acted  wholly  without  authority  aa 
plaintiff  verily  believes. 

"Whereupon  the  plaintiff  prays  the  conrt  to 
appoint  a  receiver  to  take  cliarge  and  con- 
trol of  defendant  corporation  and  all  prop- 
erty belonging  thereto,  to  collect  the  funds 
and  apply  them  pro  rata  among  the  holders 
of  said  contracts  as  the  court  may  direct, 
and  have  such  other  and  further  relief  aa 
to  the  court  may  seem  Just." 

Exhibit  C  referred  to  In  said  petition,  be- 
ing the  contract  under  which  the  plaintiff 
claims,  is  as  follows: 

"Diamond  Contract,  No.  35.  Know  all 
men  by  these  presents:  That  If  G.  A.  Mann, 
the  holder  hereof,  shall  first  well  and  truly 
make  each  and  all  of  the  payments  herein 
provided  for.  to  be  made  by  him  at  the  times 
and  In  the  manner  herein  specified,  time, 
manner  and  the  amount  of  payment  being  of 
the  essence  hereof,  the  German  American  In- 
vestment Company,  of  Hastings,  Nebraska, 
will  deliver  to  him,  or  to  his  legal  Represent- 
atives or  assigns,  under  and  according  to 
the  terms  and  conditions  and  in  the  manner 
and  order  hereinafter  set  forth,  a  commer- 
cial white,  clear  and  flawless  Diamond,  of 
the  weight  of  two  carats,  and  of  the  value 
of  $100  per  carat. 

"The  bolder  hereof  promises  and  agrees 
to  pay  to  the  Company,  at  Its  home  ofiSce, 
in  the  city  of  Hastings,  the  full  sum  of  One 
Hundred  Dollars  in  the  following  manner, 
to-wit:  Five  dollars  on  the  delivery  hereof, 
the  receipt  of  which  is  hereby  acknowledged 
and  One  Dollar  and  Twenty-five  cents  on  or 
before  the  last  day  of  each  calendar  wedc 
following  the  date  hereof,  for  60  consecu- 
tive weeks.  If  he  shall  fail  to  pay  any  of 
said  Installment  within  the  week  in  which 
It  is  payable,  the  said  delinqnent  Installment, 
together  with  the  additional  sum  of  twenty- 
five  cents,  may  be  paid  at  any  time  before 
the  end  of  the  next  succeeding  calendar 
week;  but  If  he  shall  fail  or  neglect  to  pay 
any  of  said  weekly  installments  at  the  time 
and  In  the  manner  herein  provided,  and  shall 
continue  In  such  default  for  more  than  one 
week,  then,  and  in  that  event,  this  contract 
shall,  because  of  such  default,  become  and 
be  wholly  null  and  void,  and  all  payments 
theretofore  made  thereon  shall  be  forfeited. 

"The  weekly  installments  having  been 
paid  hereon  to  and  inclusive  of  the  sixtieth 
week,  this  contract  shall  be  deemed  fully 
paid  up  and  non-forfeltable^  and  the  bolder 
shall  be  entitled  to  receive  the  diamond  here- 
in described,  provided,  however,  that  if  at 
such  time,  the  amount  In  the  hands  of  the 
Company  to  the  credit  of  this  contract  is 
not  equal  to  the  sum  of  $200  heretofore  pro- 
vided, then  the  diamond  shall  not  be  deliv- 
ered until  the  amount  to  the  credit  hereof 
shall  equal  that  sum.  Coincident  with  such 
delivery  to  the  holder  of  a  contract  of  such 
diamond  he  shall  surrender  his  contract  to 
the  company  for  cancellation. 


"The  Company  shall  employ  one  i 
each  weekly  Installment  of  One  Doi 
twenty-five  cents  paid  in  on  this  ai 
contracts,  together  with  all  fines,  lap 
forfeitures  accruing  thereunder.  In  1 
chase  and  delivery  of  the  Diamonds  i 
for  the  performance  of  such  contrac 
may  retain  all  other  sums  paid  in 
Including  the  remaining  twenty-flv 
out  of  each  weekly  installment,  for 
use  and  payment  of  all  expenses. 

"This    contract   is    transferable, 
transfer  will  be  recognized  by  the  G 
unless  first  registered  by  the  Oompt 
which  registration  a  fee  of  One  Doi 
be  charged." 

Exhibit  B  referred  to  is  in  the  sai 
as  Exhibit  0,  while  Exhibit  A  diffet 
from  In  that  It  provides  for  the  i 
of  money  to  the  contract  holder,  ini 
the  sale  of  a  diamond. 

The  answer  admits  the  allegations 
graph  1  of  the  petition,  and  denies 
era.  The  Judgment  or  order  of  the 
court  appealed  from  is  as  follows: 
therefore  ordered  that  William  Ma<: 
appointed  receiver  of  the  defends  n 
ration  and  all  moneys,  debts,  effect! 
and  property  of  every  description  b( 
to  or  forming  a  part  of  d^endant  ' 
tlon,  its  assets  or  effects;  that  its 
their  agents  and  employes,  are  hereb; 
ed  to  deliver  the  same  to  said  recel'' 
said  receiver  Is  authorized  and  requir 
out  unnecessary  delay  to  sell  and 
into  money  any  such  prc^erty  or  el 
do  not  consist  of  money,  and  to  co 
funds  due  defendant,  to  pay  all  debts 
defendant  corporation,  and  dlstrlb 
funds  collected  or  received  by  virtue 
order  to  the  parties  entitled  therett 
the  further  orders  of  this  conrt  II 
ther  ordered  that  before  he  enters  i 
duties  as  such  receiver  he  execute 
liver  to  the  clerk  of  this  court  an  ui 
Ing  with  approved  sureties  to  the  dc 
in  the  sum  of  one  thousand  dollars 
conditioned  according  to  law.  It  la 
ordered  that  said  receiver  make  rt 
this  court  of  Its  doings  In  tliis  behalf 
term  of  this  court  hereafter  held  unl 
finally  discharged." 

In  the  view  we  take,  it  will  not  b 
sary  to  discuss  the  evidence  In  the  c 
ther  than  to  say  it  does  not  better 
made  by  the  petition.  No  demurrei 
petition  was  filed,  but  objection  was 
the  introduction  of  evidence  on  the 
that  the  petition  does  not  state  fa< 
dent  to  constitute  a  cause  of  actloi 
was  overruled,  and  exception  take 
think  that  even  under  the  liberal  ( 
tlon  required  to  be  placed  on  the 
when  attacked  first  In  this  manner  i 
tlon  does  fall  to  state  a  cause  ol 
By  section  267  of  our  Code  of  Civil 
ure  "no  receiver  shall  be  appointed  e 
a  suit  actually  comm^iced  and  pi 


Digitized  by 


Google 


*.) 


MANM  V.  UJjlKMAM-AMJCSlUAM  INV.  CO. 


60» 


id  It  Is  a  famUiar  role  tbat  the  action  pend- 
E  must  be  an  action  for  some  relief  or  to 
iforce  some  right  other  than  the  mere  ap- 
tlntment  of  a  receiver.  In  the  case  before 
:  no  action  was  commenced  by  the  plaintiff 
hlcb  can  support  the  receivership  as  a  pro- 
edlng  ancillary  thereto.  The  prayer  of  bis 
!titlon  conclusively  shows  this.  -"A  suit 
tually  commenced  and  pending^'  tbat  will 
ipport  the  appointment  of  a  receiver  must 
i  one  for  relief  that  could  be  litigated  be- 
reen  tbe  parties  even  If  the  application  for 
e  appointment  be  denied.    See  Hottensteln 

Conrad,  9  Kan.  438. 

In  Vila  T.  Grand  Island  Electric  Light,  etc., 
ompany,  94  N.  W.  186,  recently  decided  by 
kls  court.  It  Is  said,  "The  suit  which  most 
i  'actually  commenced  and  pending*  as  a 
mdltlon  precedent  to  an  appointment  of  a 
>celver  must  be  one  in  which  the  main  re- 
ef songtat  Is  independent  of  the  recelver- 
tilp."  And  from  Barber  v.  International  Co., 
i  Conn.  593,  48  Atl.  758,  the  following  ian- 
uoge  la  quoted  with  approval:  "It  Is  not  the 
fllee  of  a  court  of  equity  to  appoint  recelv- 
rs  as  a  mode  of  granting  ultimate  relief. 
:'hey  are  appointed  as  a  measure  ancillary 
a  the  enforcement  of  some  recognized  eqnit- 
ble  right"  And  this  court  held  that  "a  re- 
eiversblp  is  a  purely  ancillary  remedy,  and 
annot  be  maintained  in  a  proceeding  insti- 
uted  solely  for  that  purpose."  It  Is  clear 
bat.  Judged  by  these  authorities,  there  was 
10  suit  actually  commenced  and  pending  in 
he  lower  court  that  will  sustain  the  appolnt- 
nent  of  a  receiver  in  the  case  before  us. 
The  petition  la  not  a  good  creditors'  bill, 
'or  plaintiff  is  not  shown  to  be  a  Judgment 
creditor.  It  will  not  sustain  a  stockholders' 
ivlt,  not  being  on  behalf  of  all,  or  other, 
itockholders.  Neither  does  it  contain  suflt- 
Hent  averments.  See  Cook  on  Stock  and 
Stockholders,  {  646.  We  think,  also,  the  peti- 
tion la  fatally  defective  for  other  reasons. 
It  is  alleged  that  "at  all  times  hereinafter 
stated  tbe  defendant  is  and  was  a  corpora- 
tion duly  incorporated  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Ne- 
braska." While  It  may  be  possible  to  so  lib- 
erally constme  tbe  petition  as  to  hold  tbat 
tbe  plaintiff-  therein  claims  to  be  a  stock- 
holder of  the  defendant  corporation,  yet,  tak- 
ing it  in  connection  with  the  form  of  his  con- 
tract, it  clearly  shows  that  he  is  not  such  a 
stockholder.  Cook,  in  his  work  on  Stock  and 
Stockholders,  says  In  section  12:  "A  share  of 
stock  may  be  defined  as  a  right  which  the 
owner  bas  in  the  management,  profits,  and 
nitlmate  assets  of  tbe  corporation.  By  the 
Court  of  Appeals  of  New  Tork  it  Is  said  tbat 
tbe  right  which  a  shareholder  in  a  corpora- 
tion has  by  reason  of  his  ownership  of  sbarea 
l8  a  right  to  participate  according  to  the 
amoont  of  his  stock  in  the  surplus  profits  of 
the  corporation  on  a  division,  and  ultimately, 
on  its  diasolatton.  In  the  assets  remaining 
after  payment  of  its  debts.'"  In  Neller  v, 
KfUey,  69  Pa.  408,  it  la  said:    "A  share  of 


stock  la  an  Incorporeal  Intangible  thing.  It 
is  a  right  to  a  certain  proportion  of  tbe  capi- 
tal stock  of  a  corporation— never  realized  ex- 
cept upon  the  dissolution  and  winding  up  of 
the  corporation— with  the  right  to  recdve  in 
the  meantime  such  profits  as  may  be  made 
and  decltred  in  tbe  sliape  of  dividends." 

It  is  impossible  to  hold  that  the  plaintiff 
is  a  stockholder  in  the  defendant  corporation, 
and  therefore  he  lias  no  standing  in  court  as 
a  stockholder  to  secure  the  appointment  of 
a  receiver  for  a  corporation  because  of  the 
mismanagement  of  its  affairs  by  its  otBcera, 
under  the  holding  of  this  court  in  Ponca  Mill 
Company  et  al.  v.  Mikesell,  55  Neb.  98,  75 
N.  W.  46.  Bven  if  he  were  such  stockholder. 
It  is  doubtful  if  he  can  maintain  an  action 
as  such  in  a  court  of  equity,  for,  where  tbe 
real  business  of  the  corporation  is  illegal, 
courts  will  not  aid  a  stockholder.  Le  Wame 
V.  Meyer  (G.  C.)  88  Fed.  191.  As  one  sus- 
taining a  mere  contract  relation  with  tbe 
defendant  he  is  in  no  better  plight.  His 
contract  purports  to  be  a  contract  for  the 
sale  of  a  diamond  upon  certain  terms  and 
conditions.  No  averment  Is  made  that  his 
contract  is  not  what  it  purports  to  be,  and 
its  terms  may  not  be  varied  by  parol.  He 
does  not  allege  tliat  he  has  demanded  and 
been  refused  the  delivery  of  the  diamond. 
He  does  not  allege  damages  sustained  by 
him  because  of  any  breach  of  contract  by 
tbe  defendant.  He  has  not  recovered  judg- 
ment against  tbe  defendant  for  any  ram, 
and,  If  the  defendant  bas  brokoi  its  con- 
tract with  him,  to  bis  damage,  he  is  merely 
a  general  creditor  of  fbe  corporation,  and 
has  no  standing  in  a  court  of  equity,  because 
he  has  not  pursued  bis  remedy  at  law.  No- 
where in  his  petition  does  he  allege  in  terms, 
nor  does  be  show  by  proper  averments,  that 
he  lias  no  adequate  remedy  at  law.  In  Mo. 
K.  &  T.  T.  Oo.  V.  Rickardson,  67  Neb.  617, 
78  N.  W.  273,  it  1>  held:  "A  creditor  whose 
claim  has  not  been  reduced  to  Judgment,  and 
who  has  neither  a  general  nor  specific  lien 
on  tils  debtor's  property,  is  not  entitled  to 
have  such  property  Impounded  as  security 
for  the  claim."  In  Merchants'  Nat  Bank  v. 
McDonald  (Neb.)  88  N.  W.  492,  this  court 
bolds  that  "a  creditor  whose  claim  has  not 
been  reduced  to  Judgment  cannot  maintain 
an  action  against  an  Insolvent  corporation 
for  tbe  ratable  distribution  of  its  assets 
among  its  creditors."  The  appellee,  in  hla 
brief,  uses  this  language:  "We  deem  it  use- 
less to  discuss  the  only  questions  argued  by 
the  appellant,  namely:  (1)  Is  a  holder  of  a 
contract  in  defendant's  company,  a  stock- 
holder? (2)  A  common  contract  creditor  Is 
not  entitled  to  the  appointment  of  a  receiver. 
The  controversy  in  this  case  presents  a  dif- 
ferent question,  one  not  dependent  upon 
either  of  the  above  inquiries.  It  Is  thla 
question:  Is  there  a  trust  relation  between 
plaintiff  and  defendant  and  does  plaintiff  own 
Jointly  with  defendant  property  or  a  fund 
which  la  in  danger  of  being  lost  removed. 
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or  materially  Injured,  and  by  reason  there- 
of Is  plaintiff  entitled  to  bare  a  receiver 
appointed?"  By  the  terms  of  the  contract 
upon  which  the  plaintiff  bases  his  claim  it 
is  Impossible  for  it  to  create  a  trust  relation 
to  any  fund  any  further  than  every  debtor 
may  be  held  to  hold  his  property  4n  tmst 
for  bis  creditors.  The  money  paid  in  by  the 
plaintiff  was  nOt  to  remain  in  a  fund  In 
which  he  should  eventually  share,  but  was 
to  be  expended  by  the  defendant  In  the  pur- 
chase of  a  diamond,  which  clearly  shows  that 
the  absolute  title  to  the  money  was  in  the 
defendant,  and  there  is  no  property  Jointly 
owned  by  the  plaintiff  and  the  defendant. 
Blackstone,  combating  the  proposition  "that 
every  case  [In  equity]  is  to  be  decided  upon 
the  circumstances  according  to  the  arbitra- 
tion or  discretion  of  the  judge,  according  to 
his  own  notions,"  says:  "The  system  of  our 
courts  of  equity  is  a  labored,  connected  sys- 
tem, governed  by  established  rules,  and 
bound  down  by  precedents,  from  which  they 
do  not  depart  The  system  of  jurisprudence 
In  our  courts  of  law  and  equity  are  now 
equally  artificial  systems,  founded  on  the 
same  principles  of  justice  and  positive  law, 
but  varied  by  different  usages  in  the  forms 
and  modes  of  their  proceedings.  In  short,  if 
a  court  of  equity  in  England  did  really  act, 
as  many  Ingenious  writers  have  supposed  it 
(from  theory)  to  do,  it  would  rise  above  all 
law,  either  common  or  statute,  and  be  a 
most  arbitrary  legislator  in  every  particular 
case."  8  Black.  432,  433.  Story,  in  his  work 
on  Equity  Jurisprudence  (section  20),  says: 
"What  has  been  already  said  on  this  sub- 
ject cannot  be  more  fitly  concluded  than  in 
the  words  of  one  of  the  ablest  judges  that 
ever  sat  In  equity.  'There  are,'  said  Lord 
Redesdale,  'certain  principles  on  which  courts 
of  equity  act  which  are  very  well  settled. 
The  cases  which  occur  are  various,  but  they 
are  decided  on  fixed  principles.  Courts  of 
equity  have,  in  this  respect,  no  more  discre- 
tionary power  than  courts  of  law.  They 
decide  new  cases,  as  they  arise,  by  the  prin- 
ciples on  which  former  cases  have  been  de- 
cided; and  may  thus  illustrate  or  enlarge  the 
operation  of  those  principles.  But  the  prin- 
ciples are  as  fixed  and  certain  as  the  prin- 
ciples on  which  the  courts  of  common  law 
proceed.' "  The  evil,  somewhat  prevalent 
of  late,  existing  In  the  form  of  such  corpora- 
tions as  the  defendant,  can  be  and  should  be 
abated  by  the  courts  in  the  proper  form  of 
action  as  in  State  ez  rel.  Prout  v.  Nebraska 
Home  Co.,  92  N.  W.  T68,  60  L.  R.  A.  448, 
recently  decided  by  this  court,  and  by  legis- 
lative enactments  such  as  have  been  made 
by  the  recent  Legislature  of  this  state;  and 
courts  of  equity  need  not  do  violence  to  the 
established  rules  governing  the  exercise  of 
their  rightful  powers  to  relieve  parties  who, 
like  the  plaintiff,  have,  by  their  own  deliber- 
ate acta,  placed  themselves  in  his  unfortimate 
condition. 
We  are  clearly  of  the  opinion  that  no  action 


was  pending  in  the  lower  court  tl 
fled  or  will  support  the  appolntmeni 
ceiver;  that  the  plaintiff  cannot,  i 
facts  pleaded,  maintain  a  creditors' 
ther  can  he  sustain  a  stockholder's 
that  the  petition  does  not  state  a 
action  in  favor  of  the  plaintiff  for 
uitable  relief. 

We  therefore  recommend  that  the 
the  district  court  appointing  a  rc< 
vacated,  and  the  action  dismissed. 

AIJ3ERT  and  BARNES,  COL,  con 

PER  CURIAM.  For  the  reasons 
the  foregoing  opinion,  the  order  ol 
trict  court  appointing  a  receiver  is 
and  the  action  dismissed. 


HORTON  y.  SIMON  et  «L 
(Supreme  Court  of  Nebraska.    Dec  ' 

EQDITY-^DRT    TRIAL— WAIVER— JUE 
STIPULATION— RES  JUDICATi 

1.  When,  In  a  suit  In  equity,  the  pli 
ders  issues  properlv  triable  at  law 
jury' only,  but  which  are  within  the  ji 
of  the  court,  the  defendant,  upon  ra 
issues  by  answer,  may,  if  he  dioosei 
a  jury  for  their  trial,  but,  if  he  neg 
do,  he  will  be  deemed  to  have  waived 

2.  When  the  parties  to  an  action  h 
lated  that  a  juagment  may  be  reudei 
prayed  for  in  the  petition,"  and  pursue 
stipulation  a  judgment  has  been  re 
will  be  presumed,  in  a  collateral  actl( 
the  absence  of  recitals  to  the  contrary 
fest  repagnancy,  that  the  court  in  the 
of  the  judgment  considered  all  the  mt 
ceming  whidi  an  adjudication  was  ] 

Ojmmissloners'  Opinion.    Depart 
1.    Error  to  District  Conrt,  Donglai 
Estelle,  Judge. 
"Not  to  be  officially  reported." 
Action  by  Richard  S.  Horton,  1 
the  Greater  America  Exposition, 
against  Bernard  Simon  and  othen 
ment  for  defendants,  and  plaintiff  1 
tor.    Affirmed. 

Richard  S.  Horton,  for  plaintiff 
Weaver  &  GiUer,  for  defendants  In 

AMES,  C.  This  case  la  evldentl 
ed  by  counsel  on  both  sides  as  on 
Impressions,  and  as  such  we  are  h 
treat  it  The  plaintiff  in  error  dt 
thorlty,  and  the  defendants  In  error 
general  principles  not  applied  to  a 
state  of  facts  similar  to  those  prei 
this  record.  The  Greater  Amerla 
tion  Association  at  Omaha  granted 
fendants  In  error  what  is  called  a 
slon"  for  the  sale  of  fruits  and  mei 
the  grounds  of  the  former  during 
ence  of  the  fair.  In  consideratlo: 
the  latter  paid  to  the  former  $1 
agreed  to  pay  fl.OOO  more  at  some 
ture  date.  Subsequently  the  defei 
error  began  an  action  against  the  a 

T  L  8m  Jury,  voL  U.  Cent  IMs.  H  ISS, 
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aettlns  forth  tbls  contract  and  the  above 
amonnts  paid  and  stUl  remaining  unpaid 
thereon,  and  alleging  certain  breaches  there- 
of by  the  association,  by  reason  of  which  the 
plaintiffs  claimed  to  have  been  damaged  In 
the  sum  of  $1,500,  and  also  alleging  that  the 
association  threatened  and  was  about  to  ex- 
clude them  from  the  fair  grounds,  to  their 
great  and  Irreparable  Injury,  etc.  The  peti- 
tion concluded  with  the  following  prayer: 
"Be  restrained  and  enjoined  from  rescinding 
said  contract,  and  from  interfering  1b  any 
manner  with  the  plaintiffs'  possession  of  said 
booths  and  spaces,  and  from  Interfering  with 
plaintiffs  In  the  conduct  of  their  aald  con- 
cession, right,  and  privilege,  and  from  talc- 
ing from  plaintiffs  the  passes  of  admission  to 
defendant's  grounds,  and  from  Interfering 
with  plaintiffB  in  bringing  fmlts  and  melons 
upon  defendant's  gronnds  in  the  operation 
of  said  concession;  and  that  an  accounting 
may  be  made  by  this  honorable  court  of  the 
amount,  if  any,  due  from  plaintiffs  to  defend- 
ant, the  amount  of  damages  suffered  by 
plaintiffs  by  reason  of  the  wrongful  acts  of 
the  defendant  aforesaid,  and  the  plaintiffs 
have  judgment  therefor,  If  any  in  exce&s  of 
the  amount  due  defendant;  and  plaintiffs 
farther,  upon  such  accounting  being  had,  (tf- 
ter  to  pay  such  amount.  If  any,  as  shall  be 
foimd  to  be  due  from  plaintiffs."  No  answer 
was  filed  by  the  Greater  America  Bxposltlon. 
The  following  stipulation  was  entered  into: 
"It  Is  hereby  stipulated  by  and  between  the 
parties  hereto  that  Judgment  may  be  render- 
ed against  the  defendants  In  the  above-enti- 
tled cause  as  is  prayed  in  the  petition  filed 
herein."  Upon  the  filing  of  the  stipulation 
the  following  decree  was  entered:  "This 
cause  came  on  to  be  heard  upon  the  stipula- 
tion of  the  parties  hereto  in  writing  that 
Judgment  may  be  rendered  against  the  de- 
fendants herein  as  prayed  for  in  plaintiffs' 
petition.  It  is  therefore  considered  by  the 
court  that  the  tojunction  heretofore  granted 
In  this  cause  be,  and  the  same  hereby  Is, 
made  perpetual,  aud'that  the  plaintiffs  recov- 
er from  defendants  their  costs  herein,  taxed 
at  $49.65."  Afterwards  the  association  be- 
came bankrupt  and  the  plaintiff  In  error,  as 
trustee,'  began  tills  action  against  the  de- 
fendants In  error  to  recover  the  $1,000  re- 
maining unpaid  of  the  contract  price  for  the 
concession.  A  plea  of  the  above-recited  rec- 
ord and  Judgment  in  bar  was  sustained  by 
the  district  court,  and  to  reverse  its  Judg- 
ment tbereon  this  proceeding  is  prosecuted. 
Thus  Is  presented  the  only  question  in  the 
case. 

We  think  the  Judgment  must  be  upheld. 
Whetber  or  not  the  tender  of  the  issue  of 
damages  in  the  petition  might  have  been  suc- 
cessfully objected  to  by  the  association.  It 
was  not  one  beyond  the  Jurisdiction  of  the 
court,  with  the  consent  of  the  parties,  to  try 
without  a  Jury;  and  such  a  trial,  even  If  ob- 
jected to,  would  not  have  rendered  the  Judg- 
ment Told,  but  erroneous,  merely,  and  re- 


versible by  this  court  upon  appropriate  pro- 
ceedings. Moreover,  It  was  held  by  this 
court  in  Larrabee  v.  Given  (Neb.)  91  N.  W. 
SOi,  that  In  an  action  analogous  to  this  It 
was  competent  for  the  plaintiff  to  tender  an 
issue  of  damages,  upon  raising  which  by  an- 
swer the  defendant  would  have  been  entitled 
to  the  trial  of  that  issue  by  a  Jury,  but  that 
he,  having  gone  to  trial  without  objection, 
and  without  demanding  one,  had  waived  his 
right  In  this  instance  the  stipulation  clear- 
ly contemplated  a  Judgment  finally  disposing 
of  all  the  matters  complained  of  In  the  peti- 
tion, and  concerning  wlilch  a  judgment  was 
prayed. 

It  is  the  contention  of  the  defendants  in 
error  that  the  Judgment  making  the  injunc- 
tion perpetual  and  awarding  costs  did  dis- 
pose of  the  several  demands  of  the  parties- 
one  for  the  unpaid  residue  of  the  contract 
price,  and  the  other  for  damages  for  the  al- 
leged breaches  of  the  contract— because  ev- 
ery Intendment  is  in  favor  of  the  validity  and 
regularity  of  a  Judgment  of  a  court  of  gen- 
eral Jurisdiction,  and  the  Judgment  is  pre- 
cisely what  It  would  have  been  if  the  court 
had  proceeded  as  It  was  prayed  to  do,  to 
ascertain  rights  of  the  parties,  as  upon  an  ac- 
counting of  mutual  demands,  and  had  found 
the  latter  exactly  equal.    We  thtaik  that,  in 
the  absence  of  a  manifest  repugnancy,  this 
is  a  reasonable  interpretation  of  the  record, 
and  ttiat  the  presumption  ought  to  prevail 
i  that  the  court,  In  obedience  to  Its  duty,  con- 
I  Bidered  and  disposed  of  all  matters  submlt- 
{  ted  to  it  by  the  petition  and  stipulation.    On 
i  the  other  hand,  if  the  court  omitted  so  to  do, 
I  and  the  judgment  Is  erroneous  by  reason 
I  thereof,  or  because  of  the  absence  of  explicit 
I  findings  with  respect  to  the  matter  of  so-call- 
j  ed  accounting,  the  error  might  have  been 
I  corrected  by  proceedings  for  review,  but  it 
'i  Is  not  therefore  subject  to  attack  and  amend- 
:  ment  collaterally. 

i  For  these  reasons  it  is  recommended  that 
I  the  Judgment  of  the  district  court  be  affirm- 
1  ed. 

i 

HASTINGS  and  OLDHAM,  CO.,  concur. 

I 

I  FHR  CURIAM.  The  condustons  reached 
>  by  the  Commissioners  are  approved,  and,  it 
I  appearing  that  the  adoption  of  the  recom- 
I  mendations  made  will  result  in  a  right  decl- 
;  sion  of  the  cause,  It  is  ordered  that  the  judg- 
ment of  the  district  court  be  affirmed. 


LINOOLN  TRACTION  00.  v.  MOORB. 

(Supreme  Court  of  Nebraska.    Dec.  2,   1903.) 

APFKAIi—RBVIErW— STREET   RAILROADS— 
FRIOHTENINO  TEAM. 

1.  Questions  not  presented  to  the  trial  court 
by  the  motion  for  a  new  trial,  and  which  are 
not  mentioued  in  the  petition  in  error,  cannot 
be  coDsidered  by  this  coui-t. 

2.  In  an  action  for  personal  injuries 
the  frightening  of  plaintiff's  team  by  thf 
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negligent  operation  of  a  street  car  in  running 
tlie  same  carelessly  and  negligently  at  a  high 
rate  of  tpeed,  and  where  it  appeared  from  the 
testimony  of  all  of  the  witnesses  that  the  car 
was  going  slowly,  that  the  motorman  slowed  it 
down  and  stopped  it  as  soon  as  he  saw  that  the 
team  was  becoming  frightened,  no  inference  of 
negligence  arises,  nnd  a  judgment  for  plaintifiF 
will  be  reversed  for  want  of  evidence  to  sns- 
taiu  it. 
(SyUabus  by  the  Coart) 

CommlBsioners'  Opinion.  Department  No. 
2.  Error  to  District  Cotirt,  Lancaster  Oonnty; 
Holmes,  Judge. 

Action  by  Jesse  D.  Moore  against  the  Lin- 
coln Traction  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Clark  &  Allen,  for  plaintiff  In  error.  Bll- 
lingsley  &  Greene,  for  defendant  In  error. 

BARNES,  C.    The  Uncoln  Traction  Com- 
pany, the  plaintiff  herein,  owned  and  operat- 
ed a  street  railway  on  the  highway  running 
east  and  west  on  the  north  side  of  Lincoln 
Park,  adjacent  to  the  city  of  Lincoln,  on  the 
29th  day  of  April,  1899.    On  the  afternoon 
of  that  day  Jesse  D.  Moore,  the  defendant 
herein,  was  driving  a  double  team  hitched 
to  a  light  road  wagon  going  east  over  that 
road.    The    traction    company's    street    car 
rounded  the  curve,  on  its  way  west,   when 
the  team  was  about  400  feet  away.    From 
the  evidence  it  appears  that  the  car  was 
going  slowly,  and  when  the  motorman  saw 
the  team  was  becoming  frightened  he  turn- 
ed the  electric  current  off  and  slowed  up 
still  more.    Some  of  the  witnesses  say  he 
stopped  the  car,  and  some  of  them  testified 
that  the  car  was  either  stopped,  or  was  creep- 
ing  along   very   slowly    towards   the   team. 
The  horses  were  traveling  In  a  walk,  and 
when  they  got  nearly  to  the  car  they  sudden-  I 
ly  Jumped  to  one  side  Into  the  ditch.    In  at-  . 
tempting   to   hold   them   and   control   their  i 
movements,  Moore  placed  his  foot  against  : 
the  dashboard  of  the  wagon  to  brace  him-  j 
self;  the  pressure  broke  It  off,  causing  him  ' 
to  slide  partly  out  of  the  wagon;  his  foot 
struck  the  ground,  his  leg  was  broken,  the 
team  escaped  from  his  control  and  ran  away. 
The  testimony   further  shows  that  the  in- 
juries which  he  thus  sustained  were  quite 
severe,  and  perhaps  permanent.    Upon   bis  I 
recovery  he  commenced  this  action  in  the  | 
district  court  of  Lancaster  county  to  recover  i 
for   the   damages   caused   by  his   injuries; 
the  trial  resulted  in  a  verdict  and  Judgment 
in  his  favor  for  $3,000,  and  the  traction  com- 
pany prosecuted  error  therefrom. 

The  petition  on  which  the  cause  was  tried 
contained  the  following  allegations  of  negli- 
gence: "The  plaintiff  alleges  that  on  the 
said  date  aforesaid,  while  he  was  driving  on 
said  highway,  one  of  the  said  electrical  cars, 
negligently  driven  by  defendant  as  afore- 
said, came  at  a  high  rate  of  speed  toward 
phiintiff,  who  was  driving  his  team  of  horses 
attached  to  a  buggy  on  said  highway,  and 
his  team  of  horses  aforesaid  became  frighten- 


ed at  said  electrical  car  ao  opemted.  taa 

away,  throwing  plaintiff  from  the  boggy  on- 
to the  ground,  dragging  him  a  great  dii>tanc«. 
and  Inllicting  great  Injuries  to  the  pers>>L 
of  this  plaintiff."  Plaintiff  says:  "That  cr. 
the  said  29tb  day  of  April,  18S9.  be  WLa 
traveling  eastward  in  a  buggy  drawn  br 
two  horses  upon  said  public  highway  le*i- 
ing  from  the  Hospital  for  the  Insane  toward 
the  city  of  Lincoln.  While  traveling  alcui 
said  public  highway,  about  three  hundred 
feet  west  of  First  street,  and  on  what  woci-J 
be  a  westerly  continuation  of  Van  Dorr. 
street,  his  team  becaqie  frightened  at  de- 
fendant's electric  car,  run  by  defendant  in  a 
careless,  reckless,  and  negligent  manner,  a: 
a  high  rate  of  speed,  and  plaintiff  was.  ^T 
the  negligence  of  the  defendant,  thrown  fria' 
bis  buggy,  the  team  running  away,"  etc. 
The  answer  of  the  traction  company  wz& 
flrst,  a  general  denial,  and,  second,  a  plej 
of  contributory  negligence  on  the  part  at  the 
plaintiff. 

The  traction  company  contends,  flrst.  tha: 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  and  sustain  ttt 
verdict  This  question  is  not  raised  propalj. 
either  by  the  motion  for  a  new  trial  in  tb« 
district  court,  or  the  petition  in  error  ber^ 
In;  therefore  we  pass  it  without  farther  con- 
sideration. 

It  is  next  urged  that  the  court  erred  b 
admitting  certain  testimony  found  on  pagtf 
88  and  89  of  the  bill  of  exceptions.  An  ex- 
amlnation  of  this  evidence  discloses  that  wi* 
ness  Martin,  whose  testimony  was  objected 
to,  testified  that  the  street  car  was  goinc 
slowly;  and  It  Is  stated  that  this  evldeno* 
ought  not  to  have  been  received,  because  it 
did  not  sustain  the  allegations  of  negligeno- 
set  forth  In  the  petition,  to  wit,  that  the  car 
was  running  at  a  high  rate  of  speed.  Th.> 
witness  Martin  was  called  for  the  plaintisr 
Moore,  and  It  is  difficult  to  see  how  the 
evidence  thus  given  by  him  could  in  an.T 
manner  prejudice  the  rights  of  the  traction 
company;  therefore  the  court  did  not  err 
in  admitting  it. 

It  Is  further  contended  that  the  verdict 
and  Judgment  are  not  sustained  by  sufficient 
evidence.  This  presents  the  main  questioc 
in  controversy  in  this  case.  It  will  he  ob- 
served that  the  allegations  of  negligence  are 
that  the  car  was  negligently  operated  ami 
driven  at  a  hlgb  rate  of  speed;  In  other 
words,  that  the  defendant's  car  was  run  Is 
a  careless,  reckless,  and  negligent  manner 
at  a  high  rate  of  speed  towards  the  pliln- 
tifTs  team,  and  thereby  frightened  the  same 
and  caused  them  to  run  away  and  throw  tb« 
plaintiff  from  his  buggy,  and  thus  injure  bic 
in  the  manner  complained  of.  The  leconl 
shows  that  the  only  persmis  who  aaw  th< 
accident  were  the  plaintiff,  Charles  ICartin. 
and  the  witnesses,  Bacon,  Pacal,  and  Mrs. 
Langdon,  and  the  motorman,  Heitzman.  "We 
state  briefly  the  substance  of  the  evldencp 
on  that  point.    Moore  testlfled  an  follows. 
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"I  -was  drlYlng,  and  the  street  car  was  com- 
ing round  there  at  a  pretty  good  Jog.  I  can't 
say  how  fast  they  were  running,  but  it  was 
pretty  good  Jog,  and  they  were  coming  right 
towards  me.  The  team  was  walking  along, 
and  when  tbey  came  a  little  farther  along  I 
began  to  look  after  the  horses;  the  car  was 
coming  right  towards  them.  Martin  hallooed 
to  them,  "Why  don't  you  stop  that  car?' 
They  still  kept  coming,  and  when  they  got 
right  against  me  the  horses  Jumped  sidewlse, 
etc.  Q.  Now,  a  little  bit  more  about  one 
tiling:  You  testified  that  Mr.  Martin  called 
out  to  the  man  running  the  car  to  stop. 
What  did  be  do  then;  did  he  stop  the  car? 
A.  I  conld  not  tell  yon:  the  car  still  came 
on,  and  the  horses  took  my  attention.  Q. 
Did  he  stop  the  car?  A.  I  could  not  tell 
yon;  tbey  were  coming  right  towards  me, 
and  I  was  watching  the  team.  I  could  not 
tell  whether  they  stopped  the  car  or  not.  I 
could  not  say  whether  he  stopped  the  car  or 
not"  The  witness  Martin,  who  was  riding 
-with  Moore,  testified  in  substance  as  follows: 
"We  drove  round  by  the  asylum,  and  came 
onto  the  bridge  by  the  park.  When  we  got 
just  over  the  bridge  we  didn't  see  anything 
abead.  We  was  going  along  and  talking, 
and  when  we  got  about  275  yards  from  the 
bridge  the  street  car  made  the  turn,  coming 
west  We  saw  the  car  make  the  turn,  and  it 
was  coming  round  there  pretty  lively,  and 
the  team  pricked  up  their  ears  and  kind  of 
pranced  a  little.  The  car  kept  coming  on, 
and  we  went  about  sixty  yards  when  the 
horses  commenced  to  act  up  a  Uttle  harder. 
We  didn't  get  quite  sixty  yards  when  they 
commenced  to  side  off  and  get  away  from  the 
car.  The  car  was  probably  fifty  or  sixty 
yards  away  then.  The  team  was  trying  to 
go  towards  the  ditch,  and  I  seen  there  was 
going  to  be  trouble.  I  says,  "We  are  going 
to  have  trouble  here;  this  is  a  narrow  road.' 
He  says,  'Oh,  I  don't  think  we  will;'  and  I 
hallooed  to  the  street  car  man  to  bold  up. 
I  says,  'Stop  the  car  a  minute,'  and  he  did 
slack  np  the  car.  end  the  team  began  to  quiet 
down  a  Uttle,  and  then  he  commenced  to 
kind  of  creep  on.  He  was  watching  the 
team,  and  kept  the  car  going  on  a  kind  of 
creep.  We  were  about  fifty  or  sixty  yards 
from  the  car  when  I  hallooed  to  stop  the  car, 
and  the  motorman  slowed  up  and  stopped, 
and  then  started  the  car  again  kind  of  easy, 
and  kind  of  creeping,  and  watching  the  team 
at  the  same  time.  I  didn't  have  time  to 
halloo  any  more.  Just  as  the  car  got  with- 
in two  lengths  of  us  the  team  dove  right  into 
the  ditch.  The  car  was  going  very  slow. 
I  yelled  to  the  motorman  as  soon  as  I 
thought  there  was  any  danger.  We  didn't 
turn  round  because  we  didn't  think  the  team 
wonid  be  frightened.  We  didn't  want  to  turn 
round;  we  didn't  know  whether  the  team 
would  be  frightened  or  not"  Helntzman, 
the  motorman,  testiQed  In  substance  as  fol- 
lows: "I  had  probably  gone  about  forty  or 
fifty  feet  around  the  curve  when  I  noticed  the 


team  shying  and  getting  scared.  I  commen- 
ced stopping  my  car  as  quick  as  possible. 
I  was  going  around  the  curve  probably  at 
the  rate  of  four  or  five  miles  an  hour.  It 
Is  not  possible  to  go  t&at  around  the  cojrve; 
not  at  full  speed.  -  I  slowed  up  the  car  and 
cut  off  the  current  I  stopped  the  car  and 
cut  off  the  current  as  soon  as  I  could  after 
I  noticed  the  team  became  frightened.  The 
team  finally  got  away  from  him;  they  left 
the  road,  I  should  Judge,  ten  or  fifteen  feet 
ahead  of  the  car  and  ran  over  to  the  ditch, 
and  about  that  time  was  when  the  dash- 
board gave  way  and  threw  Moore  forwards 
right  onto  the  horses,  and  that  started  them 
to  kicking  and  running  faster,  and  then  tbey 
went  by  the  car  and  turned  back  into  the 
load.  All  this  time  the  car  was  standing 
still.  I  stopped  the  car  as  soon  as  I  could." 
The  witneBS  Bacon,  who  was  riding  in  a 
bnggy  with  Mrs.  Langdon,  a  few  feet  behind 
Moore's  team,  testified,  in  regard  to  the  op- 
eration of  the  car,  as  follows:  "I  first  noticed 
the  street  car  about  fifty  or  seventy-five  feet 
befmre  tbey  made  the  turn.  I  saw  them 
when  they  rounded  the  curve,  and  I  could 
not  tell  how  fast  they  were  coming,  but 
about  the  usual  speed.  When  the  car  came 
round  the  curve  I  guess  I  was  about  a  block 
away;  Mr.  Moore  was  about  three  rods  abead 
of  ua.  I  noticed  his  team  beginning  to  get 
frightened  at  the  car  as  soon  as  it  made 
the  turn  and  was  coming  directly  towards  us. 
Mr.  Moore's  team  at  that  time  was  about  125 
feet  away  from  the  car.  The  man  In  charge 
of  the  car  shut  down  and  stopped  as  soon 
as  he  could."  Mrs.  Langdon'a  testlmony 
was,  in  substance,  that  "after  the  car  came 
around  the  curve  Mr.  Moore's  team  were 
frightened  and  became  fractious  and  were 
plunging.  The  car  stopped,  or  came  very 
slowly  on  round  tlie  curve.  It  slowed  up. 
It  appeared  that  the  motorman  bad  noticed 
the  horses,  and  he  slowed  up.  I  could  not 
tell  how  much,  but  much  slower  than  the 
car  ordinarily  runs.  The  car  finally  stopped. 
The  team  had  almost  reached  the  car  when 
the  car  stoi^ed."  Pacal,  who  was  on  the  car, 
testified  that  It  was  stopped  as  soon  as  the 
horses  showed  fright. 

This  is  all  of  the  testimony  bearing  on  the 
question  of  negligence,  and  it  fails  to  support 
the  allegations  of  the  plainturs  petition, 
and  does  not  show  any  negligence  in  the 
oi>eration  of  the  car.  On  the  contrary,  it 
conclusively  shows  that  the  car  was  going 
slowly,  and  as  soon  as  the  team  showed 
fright  the  motorman  slowed  down,  and  final- 
ly stopped  it  The  petition  contained  no  gen- 
eral allegation  of  negligence,  neither  was 
there  any  testimony  offered  to  show  negli- 
gence on  the  part  of  the  company,  other  than 
in  the  operation  of  the  street  car.  In  the 
case  of  Eastwood  v.  La  Crosse  City  Ry.  Co. 
(Wis.)  68  N.  W.  651,  It  appeared  that  the 
plaintifrs  horses  became  frightened  at  the 

noise  made  by  the  car  while  it  w' '' -^ 

distance  away.    As  the  car  ap' 
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motorman  aaw  tbat  the  borses  were  fright- 
ened, and  turned  off  the  current  and  applied 
the  brake.  The  horses  backed  towards  the 
sidewalk,  throwing  the  rear  end  of  the  sleigh 
upon  the  track,  where  It  was  struck  by  the 
car,  which  could  not  be  brought  to  a  stop 
quick  enough  to  avoid  It  The  car  when 
first  seen  was  about  176  feet  away,  and  when 
the  brakes  were  applied  it  was  about  SO  feet 
away.  And  the  court  held  tbat  these  facts 
did  not  Justify  an  Inference  that  the  motor- 
man  was  negligent.  This  rule,  also,  is  firmly 
supported  by  Nellis  on  Street  Surface  Ball- 
roads,  329;  Booth  on  Street  Ballways,  401; 
and  Cornell  v.  Street  By.  C!o.  (Mich.)  46  N.  W. 
791;  Terre  Haute  El.  By.  Co.  v.  Yant  (Ind. 
App.)  51  N.  E.  732,  09  Am.  St  Bep.  376; 
Flaherty  v.  Harrison  (Wis.)  74  N.  W.  860. 
We  are  therefore  constrained  to  hold  that 
the  evidence  adduced  on  the  trial  was  not 
sufficient  to  support  the  verdict  and  the  Judg- 
ment of  the  district  court,  and  for  that  rea- 
son the  Judgment  must  be  reversed  and  a  new 
trial  ordered. 

Many  other  errors  are  assigned  for  the  re- 
versal of  the  Judgment,  but  It  Is  unnecessary 
to  consider  them.  Upon  another  trial  all 
such  errors.  If  any,  will  without  doubt  be 
corrected.  For  the  foregoing  reasons,  we 
recommend  that  the  Judgment  of  the  district 
court  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

ALBEBT  and  OLANYILLB,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


CITY  OF  SOUTH  OMAHA  T.  OHOUBKB. 
(Supreme  Comt  of  Nebraska.    Dec.  2,  1903.) 

TAXATION— ASSBSSMKNT—DK  FACTO  PRECINCT 

— DB  FACTO  ASSESSOR— TAXES— PAY- 

HBNT  UNDER  PROTEST. 

1.  For  porposes  of  taxation  and  revenue,  a 
precinct  actually  formed  and  organized  will  be 
deemed  a  de  facto  organization,  whether  the 
meeting  of  the  county  commissioners  at  which 
it  was  made  was  lawfully  adjourned  and  held 
or  not. 

2.  Where  a  prednct,  as  formed,  embraced  four 
wards  of  a  city,  each  of  which  was  by  statute 
made  a  precinct  for  taxing  purposes,  an  asses- 
sor elected  for  and  exercising  his  office  in  all 
four  of  them  without  objection,  and  with  the 
acquiescence  of  the  people,  is  a  de  facto  asses- 
sor in  each  ward. 

3.  City  taxes  paid  under  protest  are  not  re- 
coverable t>ecause  based  upon  an  assessment 
made  by  such  a  de  facto  assessor  who  was  act- 
ing for  all  four  wards. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Baker,  Judge. 

"Not  to  b«  officially  reported." 

Action  by  Catherine  O'Rourke  against  th« 
city  of  South  Omaha.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Beversed. 


A.  H.  Murdock,  for  plalntitT  In  e 
W.  Pennock  and  Duffle,  Gaines  &  E 
defendant  in  error. 

HASTINGS,  a  Plaintiff  below,  ( 
O'Bourke,  brought  suit  in  the  disti 
of  Douglas  county  against  the  dty 
Omaha,  alleging  tbat  the  latter  is 
the  first  class,  duly  organized;  tha 
during  the  years  from  1894  to  1899, 
divided  into  four  wards;  that  plaint 
certain  real  property  described  in 
tlon,  and  tbat  during  the  years  d 
a  person  styling  himself  "assessor 
Omaha  precinct"  attempted  to  ai 
property  for  taxation,  and  that  no 
sessment  of  it  was  made;  tl^at  dm 
of  these  years  taxes  were  attempl 
levied  against  the  property  by  vjrto 
assessments;  that  on  February  7, 
city  treasurer  demanded  payment 
taxes;  and  that  on  that  date  piali 
the  city  taxes  for  these  years,  ag| 
$762.12,  under  protest,  and  she  brc 
action  to  recover  It  An  answer  i 
and  an  amended  answer.  The  li 
mits  the  corporate  capacity  of  the 
nies  tbat  It  was  divided  Into  foi 
during  the  entire  six  years,  and  ac 
ownership  of  the  property;  admits 
the  years  1894  to  1897,  inclusive,  tt 
ment  was  by  an  "assessor  of  Souti 
precinct,"  and  tbat  the  taxation  of  ( 
Ises  was  based  upon  such  assessmi 
says  tbat  tor  the  years  1898  and 
assessment  was  nude  by  an  assesso 
ward.  The  answer  further  sets  out 
assessment  during  the  years  1894 
was  made  by  a  duly  elected  assessc 
legal  authority  was  never  previou 
tloned,  and  was  acquiesced  in  by  s 
inhabitants  of  the  city,  and  that  thi 
of  assessment  has  prevailed  durlnj 
time  since  the  city  was  organized  ni 
that  the  taxation  complained  of  anc 
ed  against  was  for  the  general  pi 
and  benefit  of  the  city,  and  was  n 
elve  or  out  of  proportion;  and  that  t 
tiff  was  equitably  bound  to  pay 
ment  on  the  7th  day  of  February, 
these  said  taxes,  is  admitted,  and 
treasurer's  receipt  had  written  upon 
"These  taxes  paid  under  protest 
filed  February  7th,  1900"— and  dei 
any  sufficient  protest  was  filed,  an 
the  serving  upon  the  treasurer  of  t 
ten  demand  for  the  repayment  of  i 
ey.  The  trial  court  found  in  favc 
plaintiff  as  to  the  taxes  for  1894,  1£ 
and  1897,  and  for  the  dty  as  to  the 
1898  and  1899.  Judgment  was  g 
plaintiff  for  (650.36.  To  reverse  tl 
ment  the  dty  brings  error. 

The   errors   complained  of  are 
trial  court  admitted  in  evidence, 
city's  objection,  a  recital  in  the  rec 
taxes  that  the  taxes  were  paid  undei 
that  the  court  erred  in  admitting  tb 
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against  the  payment  of  tbese  taxes,  and  the 
'  demand  for  repayment,  botb  of  which  are 
In  writing,  and  on  botb  of  which  the  city 
treasurer  had  indorsed  a  receipt  of  a  copy; 
and  also  should  not  have  admitted  in  evi- 
dence the  original  answer  of  the  city,  which 
contained  certain  admissions  not  in  the 
amended  answer.  A  complaint  Is  further 
made  of  error  in  refusing  to  admit  proof  of 
the  action  of  the  county  commissioners  of 
Douglas  county  in  forming  the  precinct  of 
South  Omaha,  and  that  the  finding  and  Judg- 
ment are  contrary  to  law,  and  not  supported 
by  sufficient  evidence. 

Oounsel  for  defendant,  while  declaring  tliat 
he  does  not  waive  any  errors  In'  the  admis- 
sion or  rejection  of  evidence,  rests  bis  case 
chiefly  upon  the  latter  complaint  There 
seems  to  have  been  no  error  by  the  trial 
court  in  admltthig  the  several  items  of  evi- 
dence mentioned,  and,  in  any  event,  it  seems 
clear  that  the  evidence  establishes  the  pay- 
ment of  these  taxes  under  protest,  and  that 
they  are  based  upon  an  assessment  made  by 
"the  assessor  of  the  South  Omaha  precinct" 
That  the  dty  consists  of  four  wards  is  ad- 
mitted. The  plaintiff's  counsel  claims  that 
her  case  rests  upon  these  facts.  If  they  are 
sufficient  errors  in  the  admission  or  rejec- 
tion of  evidence  can  hardly  avail  the  de- 
fendant anything:  and,  if  they  are  not  suf- 
ficient to  uphold  the  Judgment  It  cannot 
stand. 

The  error  complained  of  in  the  refusal  to 
allow  the  evidence  of  the  proceedings  of  the 
board  of  county  commissioners  in  establish- 
ing South  Omaha  precinct  only  becomes  im- 
portant as  bearing  upon  the  right  of  an  as- 
sessor of  that  precinct  to  exercise  that  office 
as  to  this  property.  It  would  seem  that  the 
evidence  was  properly  excluded.  It  is  con- 
ceded that  it  fails  to  show  that  there  was 
any  properly  adjourned  meeting  of  which 
a  record  could  properly  be  made  at  the  time. 
No  evidence,  aside  from  the  record,  was 
tendered  that  there  was  an  actual  holding 
of  a  meeting,  and  an  actual  session,  and  ac- 
tual establishment  of  South  Omaha  precinct. 
An  apparent  record  made  of  an  apparently 
nuauthorlzed  meeting  woyld  hardly  be  evi- 
dence of  the  facts  recited  by  it.  The  evi- 
dence in  this  case,  however,  indicates  dis- 
tinctly that  there  was  an  actual  assessment 
by  an  officer  assuming  to  act  as  assessor. 
The  doctrine  of  Norton  v.  Shelby,  118  U.  S. 
425.  6  Snp.  Ct  1121,  30  L.  Ed.  178,  that 
there  can  be  no  de  facto  officer  if  there  is 
no  de  facto  office,  seems  to  have  no  applica- 
tion to  the  facts  in  this  case.  There  was  an 
actual  organization  of  South  Omaha  precinct 
whether  the  record  of  its  formation  was  ad- 
missible or  not  There  was  a  de  facto  pre- 
cinct In  fact,  the  plaintiff's  claim  is  that 
there  were  four  of  them,  for  each  of  which 
there  should  have  been  an  assessor.  The 
assessor  who  was  acting  was  the  de  facto 
ofBcer  of  each  of  the  four  wards,  becniise  he 
assumed  to  act  for  all  of  them.  It  is  true 
97  N.W.— 39 


that  in  Morton  T.  CarUn,  51  Neb.  202,  70 
N.  W.  966,  where  an  injunction  was  brought 
against  the  levy  of  a  tax  for  the  payment 
of  bonds,  this  court  held  that  a  precinct 
which  included  the  whole  of  Nebraska  City, 
with  its  four  wards,  as  well  as  some  lands 
adjoining,  was  not  a  precinct  authorized  in 
any  manner  to  issue  bonds.  That  holding 
does  not  seem  necessarily  decisive  of  this 
case.  In  the  present  case  the  sole  question 
Is  whether  an  actual  and  de  facto  organiza- 
tion of  the  whole  of  South  Omaha  Into  one 
precinct  was  superseded  and  rendered  nuga- 
tory by  the  statute's  provision  that  each 
ward  of  that  dty,  of  which  there  were  four, 
should  constitute  a  precinct.  As  above  sug- 
gested, whether  the  precinct  consisted  of  the 
!  whole  city  of  South  Omaha,  or  whether  there 
I  were  four  precincts,  each  precinct,  whether 
an  entire  city  or  a  single  ward,  was  entitled 
to  make  assessments.  If  it  was  by  a  single 
officer,  and  he  was  making  assessments  for 
all  of  them,  this  would  not  prevent  bis  being 
a  de  facto  officer,  and  his  acts  valid,  until  he 
was  deprived  by  lawful  authority  of  such 
position.  Of  course,  he  could  not  de  Jure 
bold  the  iiosltion  of  assessor  in  a  precinct 
where  he  did  not  live,  but  beyond  question, 
he  could  do  so  de  facto.  The  assessments 
in  this  Instance  were  valid.  The  fact  •that 
they  were  made  by  one  who  styled  himself 
"assessor  of  South  Omaha  precinct"  but  who 
was  in  fact  exercising  the  office  of  assessor 
throughout  the  city,  is  no  ground  for  the 
repayment  of  this  money,  which  the  plain- 
tiff paid  under  protest  for  taxes  so  assessed. 
The  point  urged  at  considerable  length 
that  plaintiff  failed  to  prove  the  flling  of  her 
claim  with  the  city  council  for  the  refund- 
ing of  these  taxes  need  not  be  discussed. 
The  above  conclusion  disposes  of  the  case, 
and  In  Omnha  v.  Hodgskins  (Just  decided) 
i  97  N.  W.  346,  it  is  held  unnecessary  to  file 
{  an  additional  claim  with  the  city  council. 
I  The  demand  of  the  treasurer  is  held  suf- 
I  flclent 

'  It  Is  recommended  that  the  Judgment  of 
!  the  district  court  be  reversed,  and  the  case 
I  remanded  for  further  proceedings  in  accord- 
I  ance  with  law. 

I      AMES  and  OLDHAM,  CO.,  concur. 

! 

i  PER  CURIAM.  For  the  reasons  stated  in 
I  the  foregoing  opinion,  the  Judgment  of  the 
I  district  court  is  reversed,  and  the  case  re- 
I  mantled  for  further  proceedings  in  accord- 
ance with  law. 


RIDDELL  et  al.  r.  RIDDELL  et  al. 
(Supreme  Court  of  NebraAa.    Dec.  2,  1903.) 

WITNEaS—COMPETENCT— TRANSACTIONS  WITH 

DECEDENT— FATHER'S  EST ATHt— RELINQUISH- 
MENT OF  INTEREST— EVIDENCE— STATUTE 
OF  FRAUDS. 

1.  "Since  the  ameudment  of  1883.  section 
329  of  the  Code  does  not  render  a  party  ad- 
versely  interested   to  the   representative   of   a 
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deceased  person  iocompetent  as  a  witness  in 
the  action,  but  only  renders  his  testimony  as 
to  transactions  and  conyersations  with  the  de- 
ceased incompetent."  Shanner  t.  Mcintosh,  61 
N.  W.  727,  43  Neb.  510. 

2.  Evidence  held  to  be  sufficient  to  uphold 
finding  of  oral  relinquishment  of  further  share 
in  father's  estate  by  appellant's  father. 

3.  Held,  that  such  a  relinquishment,  to  be 
effectual  as  to  lands,  must  be  in  writing,  sign- 
ed by  the  party  to  be  charged. 

4.  Receipt  and  retention  of  lands  from  the 
fatiier  in  consideration  of  such  an  agreement 
is  not  such  a  part  performance  of  it  as  to 
take  it  out  of  the  statute  of  frauds. 

Oommlssionera'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Lancaster 
County;    Frost,  Judge. 

"Not  to  be  offlclally  reported." 

Action  by  Elizabeth  Riddell  and  David  A. 
Riddell  against  Lillian  P.  Riddell  and  Dortb 
A.  Riddell.  Judgment  for  plaintiffs,  and  Lil- 
lian P.  Riddell  appeals.    Reversed. 

Wilson  &  Brown,  for  appellant.  J.  W. 
Deweese,  W.  S.  Morlan,  and  Franli  E.  Bish- 
op, for  appellees. 

HASTINGS,  C.  In  1878  James  Riddell  and 
Elizabeth  .Riddell,  his  wife,  of  Lancaster 
county.  Neb.,  by  warranty  deed,  reciting  a 
consideration  of  $600  "in  hand  paid,"  con- 
veyed 80  acres  of  land  in  the  same  county  to 
David  D.  Riddell,  a  son.  In  1881  David  D. 
Riddell  died,  leaving  a  daughter,  Lillian.  In 
1882  the  grandfather,  James  Riddell.  died 
seised  of  the  120  acres  of  land  in  question 
In  this  action.  The  following  year  his  widow 
married  the  other  plaintiff,  David  A.  Rid- 
dell. They  have  occupied  the  premises  ever 
since.  James  Riddell  had  five  sons,  of  whom 
all  but  David  D.  survived  him.  The  surviv- 
ing sons  have  all  conveyed  their  interest  in 
the  land  to  the  mother.  The  granddaughter, 
Lillian,  now  24  years  old,  refuses  to  convey, 
and  this  action  is  brought  by  the  grandmoth- 
er and  her  present  husband  to  quiet  title  In 
the  120  acres  of  land  against  her.  This  Is 
on  the  alleged  ground  that  the  conveyance  to 
David  D.  In  1878  was  not  really  for  any 
money  consideration,  but  was  in  fact  in  con- 
sideration of  the  relinquishment  by  David  D. 
of  all  further  share  in  his  father's  estate, 
and  was  in  the  nature  of  an  advancement; 
that  this  agreement  by  David  D.  is  binding 
apou  his  daughter,  although  her  father  died 
before  the  grandfather,  and  therefore  without 
any  right  in  the  grandfather's  estate  vesting 
In  him.  The  granddaughter  denied  there  was 
any  such  relinquishment,  and  claimed  one- 
lifth  interest  in  the  land  in  the  right  of  her 
father.  The  trial  court  found  the  grand- 
mother's allegations  of  the  agreement  to  be 
true,  and  quieted  title  in  her  to  the  120  acres 
of  land.  From  this  decree  Lillian  Riddell 
appeals.  The  suiBciency  of  the  proof  of  an 
oral  agreement  by  her  father  to  relinquish 
any  further  share  In  the  grandfather's  estate 
is  denied,  and  also  the  validity  of  such  an 
oral  contract,  if  it  is -found  to  be  established. 

As  to  the  fact  of  the  conveyance  to  David 


D.  being  In  the  nature  of  an  adTancement, 
and  In  consideration  of  his  being  satisfied  to 
give  up  any  further  share  In  his  father's  es- 
tate, there  is  first  the  testimony  of  Frank 
F.  Riddell.  He  testifies  that  in  1878,  when 
he  was  in  his  eighth  year,  it  was  talked  ova 
in  his  presence  by  his  father  and  his  broth- 
ers David  D.  and  WilUam  W.  that  the  father, 
being  in  bad  health,  should  malce  some  ar- 
rangement of  his  affairs;  that  the  father 
asked  David  D.  if  It  would  be  satisfactory  for 
the  latter  to  take  the  property  proposed  to  be 
deeded  to  him— 80  acres  of  land — In  full  of 
his  share  in  the  father's  estate.  He  agreed 
to  the  arrangement,  and  the  land  was  con- 
veyed to  him.  William  W.  also  got  an  kv 
acres  of  land.  The  witness  states  tbat.  to 
his  "best  knowledge  and  belief,"  his  brother 
David  D.  gave  nothing  for  the  land  exce;it 
the  relinquishment  of  claim  on  the  father' <• 
estate,  and  on  the  next  day,  after  this  fam- 
ily conference,  David  D.  remarked,  as  be 
was  about  starting  for  Lincoln,  that  they 
were  gglng  to  have  the  matter  fixed  up. 
William  W.  testifies  to  the  transaction,  and 
to  the  same  general  effect,  but  more  In  do- 
tall;  he  being  17  years  older  tiian  Frank. 
He  knows  that  be  and  David  D.  each  got  an 
80  acres  of  land,  which  was  to  be  in  full  of 
their  share  of  the  father's  estate.  His  own 
he  got  by  trading  to  his  father  for  it  an- 
other 80  acres  of  land,  towards  whose  pur- 
chase the  father  had  helped  him  with  $tii~i\ 
Wiley  Riddell,  another  brother,  says  lie  wa? 
only  about  nine  years  old,  and  tbat  he  onl.v 
knows  in  a  general  way  that  the  father  gave 
160  acres  of  land  to  William  W.  and  David 
D.— and  80  acres  to  each  of  them.  Newton 
N.  Riddell,  about  16  years  old  at  the  time, 
testifies  to  the  same  general  state  of  facts 
as  to  the  land  conveyed  to  David  D.  and  Wil- 
liam W.  He  also  testifies  to  various  subse- 
quent statements  by  the  father  as  to  -what 
had  been  done,  and  to  subsequent  state- 
ments by  David  D.  Riddell  as  to  the  arrange- 
ment by  which  the  latter  got  his  80  acres  of 
land.  The  wife  of  this  last  witness  testi- 
fies also  to  hearing  David  D.  state  the  same 
things  In  1879  as  to  the  arrangement  by 
which  he  obtained  the  80  acres  of  land. 
She  also  testifies  to  subsequent  statements 
of  the  father,  James  Riddell,  to  the  same  ef- 
fect These  latter  statements  are,  no  doubr. 
hearsay  and  incompetent.  All  this  evidence 
comes  from  the  brothers  and  the  wife  of 
one  of  them.  It  is  objected  that  they  hav* 
an- interest  as  heirs,  and  that,  the  action  be- 
ing against  the  representative  of  a  deceased 
person,  their  testimony  as  to  transactions 
with  such  person  is  incompetent. 

This  is  an  action  to  quiet  title  in  land 
brought  by  the  mother  and  her  husband 
against  this  granddaughter.  Before  It  was 
Instituted,  all  of  tliese  witnesses  made  quit- 
claim deeds  to  the  mother.  These  deeds  were 
never  recorded,  but  the  plaintiffs'  attorney 
says  that  they  were  some  weeks  before  the 
commencement  of  this  action  delivered  to  him 
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IS  ber  agent,  and  have  been  In  his  possession 
iince.  Can  iKirties  who  are  disqualified  from 
estlfylng  because  of  interest  render  them- 
lelves  competent  by  transferring  such  Inter- 
est after  the  death  of  the  other  party?  If 
his  can  be  done,  then  there  Is  small  force 
n  the  statute.  By  simply  selling  his  claim 
.vlthout  recourse,  the  witness  can  always 
inalify  himself  to  prove  it  up.  In  Magenau 
t  Co.  V.  Bell.  13  Neb.  247,  13  N.  W.  277,  the 
evidence  of  a  member  of  a  firm  who  had  as- 
signed his  Interest  pending  the  action  was 
excluded.  In  Tecumseh  Nat  Bank  v.  Mc- 
See,  61  Neb.  709,  85  N.  W.  949,  a  person  who 
had,  long  before  the  death  of  the  other  party, 
wholly  severed  his  connection  with  a  firm, 
wns  held  competent  as  a  witness  for  the  re- 
maining members  of  the  firm  against  an  ad- 
ministrator in  whose  name  the  action  was 
revived.  The  court,  however,  says:  "Had 
the  transfer  of  the  interest  been  made  sub- 
sequent to  the  death  of  the  original  plalntiflT, 
we  think  the  effect  of  the  operation  of  the 
statute  would  be  to  disqualify  the  witness." 
That  is,  it  seems,  where  death  has  establish- 
rd  a  bar  to  an  interested  witness'  testifying, 
such  bar  cannot  be  removed  by  his  merely 
nsslgning  his  interest.  In  the  present  ease 
Uavid  D.  Rlddell  had  been  more  than  20 
years  dead  when  the  deeds  were  made  by 
which  it  is  sought  to  render  these  witnesses 
competent  to  testify  against  his  representa- 
tive. It  would  seem,  then,  clear  that,  as  to 
transactions  and  conversations  had  with  him 
ly  these  witnesses,  their  testimony  should 
not  be  taken.  There  is  not  the  same  objec- 
tion to  their  testifying  to  transactions  in 
their  presence  between  David  D.  Rlddell  and 
Ills  father.  Sharmer  r.  Mcintosh,  43  Neb. 
■'•14.  CI  N.  W.  727.  In  our  opinion,  there  la 
enough  competent  testimony  as  to  transac- 
tions between  David  D.  and  his  father  to 
overthrow  the  recital  of  the  deed,  considered 
merely  as  a  solemn  statement  and  admis- 
lilon  of  the  fact  of  a  money  consideration, 
and  enough  to  establish  the  oral  agreement 
claimed  by  plaintiff.  Is  that  agreement  valid 
and  binding  upon  the  daughter  and  heir  of 
David  D.  Hidden? 

Three  reasons  are  advanced  by  the  grand- 
danghtcr's  counsel  why  the  agreement,  even 
if  found  to  exist,  should  not  be  uplield:  That 
it  Is  contrary  to  the  statute  of  frauds,  as  an 
attempt  to  transfer  an  interest  in  this  120 
flcres  of  land  in  question  by  an  oral  agree- 
ment; that  it  is  contrary  to  our  statute  as 
to  advancements,  which  requires  that  ad- 
vancements be  stated  in  writing  by  the  an- 
restor  to  be  such,  and  no  such  writing  exists; 
that  it  was  an  attempt  to  transfer  a  thing 
not  in  esse— a  right  in  the  father's  property 
n'hicb  had  never  vested  In  the  son— and  noth- 
ing passed  by  it  in  any  event. 

Dealing  with  the  last-named  reason  first, 
there  seems  no  doubt  that  contracts  of  this 
^Ind  are  enforceable  in  equity.  Though  they 
relate  to  no  existing  right,  and  convey  noth- 
hig  of  themselves,  yet  when  the  right  does 


accrue  they  are  treated  in  eqtdty  as  valid 
agreements  to  convey  It,  if  they  are  clearly 
established  and  untainted  with  fraud.  Pom- 
eroy's  Equity  Jurisprudence  (2d  Ed.)  S  1286. 
If  they  concern  lands,  however,  they  must  be, 
like  other  agreements  relating  to  lands,  in 
writing,  or  they  are  unenforceable.  Green  v. 
Hathaway,  36  N.  J.  Eq.  471.  This  doctrine 
of  the  validity  in  equity  of  such  an  agree- 
ment, and  of  the  necessity  that  It  be  in  writ- 
ing, is  reaffirmed  in  Brands  T.  De  Witt,  44 
N.  J.  Eq.  545,  10  Atl.  181,  14  Atl.  894,  6  Am. 
St  Rep.  909.  This  contract,  then,  is  of  no 
force  unless  it  Is  taken  out  of  the  statute 
of  frauds  by  part  performance.  The  part 
performance  which  is  claimed  Is  that  the 
land  which  was  conveyed  to  David  D.  Uiddell 
in  consideration  of  the  agreement  was  placed 
in  his  possession  at  once  in  1878,  and  has 
remained  in  him  and  his  successors  in  title 
since.  It  Is  true  that  the  120  acres  of  land 
In  question  in  this  action  has  been  since  the 
father's  death,  and  is  now,  in  the  possession 
of  the  mother.  This  possession,  however,  is 
in  no  way  referable  to  the  contract,  but  to 
the  widow's  rights  by  homestead  and  other- 
wise. The  part  performance  claimed  Is  only 
that  the  full  consideration  for  this  agreement 
was  delivered  to,  and  has  been  retained  by, 
the  other  party.  But  payment  in  full  of  the 
consideration  Is  not  part  performance  of  a 
contract  which  will  suffice  to  take  it  out  of 
the  statute  of  frauds.  Browne,  Statute  ot 
Frauds  (3d  Ed.)  Si  461-465.  This  doctrhie  is 
stated  by  Mr.  Browne  as  no  longer  open  to 
question,  and  cases  holding  it  in  nearly  all 
the  states  are  cited  in  23  Cent  Dig.  col.  2408. 
In  Baker  v.  Wiswell,  17  Neb.  52,  22  N.  W. 
Ill,  It  is  said  that  the  part  performance 
necessary  to  take  the  contract  out  of  the 
statute  of  frauds  is  delivery  of  possession 
In  whole  or  in  part  In  that  ca^e,  it  is  true, 
the  only  part  performance  found  was  pay- 
ment of  a  portion  of  the  purchase  price, 
which  was  Judged  Insufllclent;  and  in  Blgler 
V.  Baker,  40  Neb.  325,  58  N.  W.  1026,  24  L.  R. 
A.  255,  continued  possession  by  a  tenant  is 
held  to  be  not  sufficient,  but  the  possession 
must  be  referable  to  the  contract,  to  take  the 
latter  out  of  the  statute.  The  Nebraska  cases 
—Connor  v.  Hingtgen,  19  Neb.  472,  27  N. 
W.  443;  Hanlon  v.  Wilson,  10  Neb.  138,  4 
N.  W.  1031;  and  Diekman  v.  Birkhauser,  16 
Neb.  086,  21  N.  W.  390-cited  by  appellees 
indicate  no  different  rule.  In  the  first  the 
answer  admitted  the  contract,  and  was  held 
to  waive  the  statute.  In  the  other  two,  full 
possession  was  given,  under  the  contract,  ot 
the  premises  involved.  There  are  cases  cited 
as  holding  that  a  contract  to  release  or  con- 
vey lands  in  consideration  of  other  lands 
will  be  enforced,  though  resting  in  parol,  if 
one  party  has  conveyed  and  delivered  tlie 
lands  on  bis  side,  and  the  other  party  is  re- 
taining them  and  refusing  to  convey.  There 
are  dicta  in  various  cases  that  this  is  suffi- 
cient, as  in  McClure  v.  Otrlch,  118  III.  320.  8 
N.  E.  784.    In  this  last  case,  however,  pos- 
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Session  was  g^lven  on  the  one  side,  and  was 
retained  on  the  otlier,  pursuant  to  the  eon- 
tract  We  are  not  cited  by  appellees  to  any 
case  where  lands  were  conveyed  and  posses- 
sion given  in  reliance  upon  a  mere  verbal 
agreement  wholly  future  in  its- character  on 
the  other  side  to  release  or  convey  other 
lands,  which  is  held  enforceable.  Tvhere 
both  conveyances  were  intended  to  be  con- 
temporary and  part  of  one  transaction,  the 
making  of  one  might  be  part  performance  of 
the  whole.  In  the  present  case,  however,  the 
conveyance  of  the  80  acres  to  David  D.  was 
simply  the  consideration  for  the  oral  relin- 
quishment It  was  in  no  sense  a  part  per- 
formance of  such  relinquishment 

It  seems  undesirable  to  introduce  any  fresh 
uncertainties  into  our  laws  of  descent  and 
distribution.  To  leave  to  interested  parties, 
by  oral  testimony,  to  impeach  the  recitals  of 
an  ancestor's  deed  after  25  years,  and  cre- 
ate by  parol  evidence  a  relinquishment  by 
the  father  of  this  granddaughter,  which  shall 
bar  her  of  participation  In  the  grandfather's 
estate,  seems  to  involve  a  dangerous  relaxa- 
tion of  the  statute  of  frauds.  We  do  not 
think  that  a  court  of  equity  should  go  so  far 
as  the  Supreme  Court  of  Ohio  in  Needles  v. 
Needles,  7  Ohio  St  432,  70  Am.  Dec.  85,  and 
hold  such  an  agreement  absolutely  unenforce- 
able, even  if  in  writing.  But  there  seems  no 
reason  for  departing  from  the  requirement  of 
the  New  Jersey  cases  cited  above,  that  the 
agreement.  If  it  Is  to  affect  lands,  must  be 
in  writing. 

It  is  recommended  that  the  decree  of  the 
district  court  be  reversed,  and  the  action  dis- 
missed. 

AMES  and  OLX>HAM,  CO..  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  is  reversed,  and  the  action  dis- 
missed. 


ENGLISH       &      SCOTTISH      AMERICAN 

MORTG.  &  INV.  CO..  Limited,  v.  GLOBE 

LOAN  &  TRUST  CO.  et  al. 

(Supreme  Court  of  Nebraska.     Dec  2,   1908.) 

NOTB  OP  CORPORATION— CONSTRUCTION- 
PERSONAL  LIABILITY. 

1.  A  note  was  thus  signed:  "Globe  Loan  and 
Trust  Co.,  H.  0.  Devries.  Presdt.  W.  B.  Tay- 
lor, Secy."  Held,  that  such  note,  on  its  face, 
shows  no  personal  liability  on  the  part  of  Dev- 
ries or  Taylor. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court  Douglas  Coun- 
ty; Estelle,  Judge. 

Action  by  the  English  &  Scottish  American 
Mortgage  &  Investment  Company  against 
the  Globe  Loan  &  Trust  Company  and  others. 
Judgment  for  defendant  W.  B.  Taylor,  and 
plaintiff  brings  error.    Affirmed. 


Arthur  0.  Wakeley,  for  plaintiff 
L.  D.  Holmes,  for  defendant  in  erro 

ALBERT,  0.  This  action  was  b: 
the  English  &  Scottish  American  M< 
Investment  Company  against  the  G 
&  Trust  Company,  Emma  O.  Devrl 
ministratrix  of  the  estate  of  H.  O 
deceased,  and  W.  Beach  Taylor,  oi 
Issory  note,  of  which  the  following 

"$982.13.     Omaha,  Neb.,  March 
Globe  Loan  &  Trust  Co.,  Omaha,  ] 
On  or  before  two  years  after  date, 
ise  to  pay  to  the  English  &  Scattli 
can  Mortgage  &  I.  Co.,  or  order, 
dred  and  eighty-two  and  i»/ioo  I>< 
value  received;    negotiable  and  p; 
the  office  of  the  Globe  Loan  &  Ti 
pany,  Omaha,  Nebraska,  with  inter 
rate  of  six  per  cent  per  annum  1 
until  maturity. 

"Globe  Loan  &  Tr 
"H.  O.  Devries,  Pi 
"W.  B.  Taylor.  Se< 

Only  the  last-named  defendant 
cerned  in  the  litigation  at  this  tin 
defense  to  the  note,  he  pleaded  th 
the  note  of  the  trust  company  alone, 
be  signed  as  secretary  in  order  t 
effect  as  the  obligation  of  such  com; 
for  no  other  purpose.  On  the  trial 
sues  joined  between  the  plaintiff  an 
the  former  offered  the  note  in  evidt 
It  was  excluded  on  the  ground  tl 
peared  on  the  face  of  the  note  th 
the  obligation  of  the  trust  company 
the  personal  obligation  of  such  o 
Judgment  was  given  for  Taylor, 
plaintiff  brings  error. 

The  sole  question  in  this  case  is 
the  note,  on  its  face,  shows  a  pet 
billty  on  the  part  of  Taylor.  If  it 
Judgment  of  the  district  court  Is  w 
should  be  reversed.  The  plaintiff 
that  the  mere  addition  of  the  officii 
an  officer  of  a  corporation  to  his  sig 
a  note  does  not  make  it  the  note  o 
poration,  and  that  a  note  thus  sigi 
personal  obligation  of  the  officer  thi 
it.  Among  the  authorities  cited  h 
of  this  contention  are  the  following 
V.  Krldler,  47  Neb.  585,  66  N.  W.  G 
V.  Crutcher.  54  Ind.  261;  Scott  v.  Ba 
Va.  2&5;  Rendell  v.  Harriman.  75 
40  Am.  Rep.  421;  Bank  v.  Clark,  : 
307,  34  N.  E.  908,  86  Am.  St  Rep.  7( 
er  Mfg.  Co.  v.  Fairbanks,  98  Mass, 
none  of  the  foregoing  cases,  howev 
name  of  the  corporation  itself  at 
the  note  as  maker;  and  those  cast 
to  rest  on  the  familiar  rule  that, 
agent  signs  a  negotiable  instrume 
own  name,  without  disclosing  on  tl 
the  instrument  the  name  of  his  prii 
is  personally  liable  thereon.  But  in 
ent  case  the  name  of  the  corpora  t 
tacbed  to  the  note,  and  Is  followet 
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of  DevTies  and  Taylor,  with  the  deglgnation 
of  their  respective  titles.  In  American  Na- 
tional Bank  v.  Omaha  Coffin  Mfg.  Co.,  95  N. 
W.  672,  this  court  held  that  a  note  signed: 
"Omaha  Coffin  Mfg.  Co.  C.  A.  Claflin,  Presdt 
8.  L.  Andrews,  Sec."— was  the  note  of  the 
corporation,  and  tliat  the  officers  whose 
names  were  attached  thereto  were  not  liable 
thereon.  The  doctrine  announced  in  that 
case  Is  supported  by  the  following:  Lieb- 
Bcher  V.  Kraus,  74  Wis.  387,  43  N.  W.  160,  5 
L.  R.  A.  496,  17  Am.  St.  Rep.  171;  Reeve  t. 
First  Nat.  Bank,  64  N.  J.  Law,  208,  23  Atl. 
853,  16  L.  B.  A.  143,  33  Am.  St.  Rep.  675: 
Draper  t.  Steam  Heating  Co.,  5  Allen,  338; 
Castle  V.  Foundry  Co.,  72  Me.  167;  Falk  v. 
Moebs,  127  U.  S.  597,  8  Sup.  Ct.  1319.  32  L. 
Ed.  286.  In  the  cases  just  cited  but  one  sig- 
nature followed  that  of  the  corporation,  and 
In  American  National  Bank  v.  Omaha  Coffin 
Mfg.  Co.,  supra,  the  liability  of  tbe  second 
officer  signing  the  instrument  was  not  neces- 
sarily involved;  and  on  that  ground  the 
plaintiff  undertakes  to  distinguish  between 
those  cases  and  the  case  at  bar,  and  insists 
that  while  it  may  be  presumed  that  Devrles, 
In  signing  the  note,  intended  merely  to  Indi- 
cate by  whom  the  corporate  signature  was 
affixed  to  the  instrument,  no  such  presump- 
tion Is  to  be  Indulged  as  to  Taylor,  because 
the  signature  of  Devrles,  to  which  is  attached 
bis  official  designation,  following  the  name 
of  the  corporation,  is  sufficient  of  itself  to 
Indicate  by  whom  the  corporate  signature 
was  affixed.  Tbe  plaintiff's  argument  on 
this  point  is  agreeably  plausible,  but  not  con- 
vincing. While  the  law  would  have  pre- 
stuned  a  corporate  obligation,  had  the  name 
of  the  corporation  been  followed  by  the  offi- 
cial signature  of  tbe  president  alone,  there  la 
no  presumption  that  such  Is  the  sole  method 
of  attesting  the  corporate  signature.  It  Is 
not  unusual  for  corporations  to  require  that 
Instruments  Intended  to  bind  them  shall  be 
executed  by  more  than  one  of  their  officers. 
And  where,  as  In  this  Instance,  the  corporate 
name  Is  followed  by  the  signatures  of  two  of 
Its  officers,  to  which  are  attached  the  re- 
spective titles  of  such  officers,  the  presump- 
tion which  attends  the  signature  of  the  first 
officer  should  be  held  to  attend  that  of  the 
second  as  well.  This  view  is  In  harmony 
with  modem  met'hods  and  common  usage. 
Instmments  thus  signed  pass  current  as  cor- 
porate obligations  only,  and  outside  of  a 
courtroom  no  one  ever  acts  upon  them  In  the 
belief  that  they  bind,  or  were  ever  intended 
to  bind,  the  officers  thus  signing  them,  or  any 
person  other  than  the  corporation  Itself.  We 
have  not  overlooked  Heffner  v.  Brownell,  70 
Iowa,  591,  81  N.  W.  947,  wherein  tbe  officers 
'were  held  liable  on  a  note  signed  precisely  as 
tlie  one  In  suit.  But  that  case  Is  contrary  to 
tbe  doctrine  announced  by  this  court  In 
American  National  Bank  y.  Omaha  Coffin 
Mfg.  Co.,  supra,  and,  as  we  think,  to  the 
'weight  of  modern  authority. 

It  Is  recommended   that  'the  judgment  of 


the  district  court  in  favor  of  Taylor  against 
the  plaintiff  be  affirmed. 

BARNES  and  OLANVILLB,  OC,  concur. 

PER  CURIAM.    For  the  reasons  stated  in 
the  foregoing  opinion,  tbe  judgment  of  the 
district  court  In  favor  of  Taylor  against  the 
^plaintiff  is  affirmed. 


VILA  et  a),  v.  GRAND  ISLAND  BLBOTRIC 
LIGHT,  ICE  &  COLD  STOR- 
AGE CO.  et  al. 

(Supreme  Court  of  Nebraska.    Dec.  2,  1903.) 

APPBAIr-RBVIBW— CAUSE  OP  ACTION— PLEAD- 
ING—PRAYERS  FOR  RBLIBF—RBCKIVER— AP- 
POINTMENT —  C0RP0KATI0N3  —  JURISDIC- 
TION IN  EQUITY. 

1.  The  question  of  whether  a  petition  states 
a  cause  of  action,  or  discIosA  grounds  aufflcient 
for  the  granting  of  equitable  relief,  may  be 
raised  at  any  stage  of  the  proceedings  in  the 
appellate  court,  up  to  and  including  tbe  filing 
of  a  motion  for  a  rehearing. 

2.  A  prayer  for  general  equitable  relief,  cou- 
pled with  that  of  one  for  specific  relief,  cannot 
be  extended  so  as  to  warrant  the  granting  of 
relief  not  embraced  within  and  comprehended 
by  the  allegations  of  fact  contained  in  the 
pleading. 

3.  The  appointment  of  a  receiver  in  an  equita- 
ble action  is  ordinarily  an  ancillary  remedy, 
provisional  In  character,  and  incidental  to  the 
main  object  or  purpose  of  the  suit. 

4.  Save  in  certain  classes  of  suits  In  equity 
which  constitute  well-recognized  exceptions,  the 
jurisdiction  of  courts  of  equity  does  not  war- 
rant the  appointment  of  a  receiver  to  take 
dlarge  of  and  administer  the  property  and  busi- 
ness of  a  corporation  in  an  independent  action, 
where  that  is  the  main  object  and  purpose  of 
the  suit  and  the  sole  and  only  relief  asked  for. 

6.  Petition  in  the  case  at  "bar  examined,  con- 
strued, and  held  defective  in  substance,  and  in- 
sufficient to  support  the  orders  of  the  court 
appointing  a  receiver  to  take  charge  of  and 
sequestrate  the  property  and  business  of  the 
defendant  corporation,  directing  a  sale  thereof, 
and  the  confirmation  of  the  sale  made  under 
such  orders. 

6.  In  the  absence  of  statutory  authority, 
courts  of  equity  do  not  possess  jurisdiction 
over  corporate  bodies  to  the  extent  of,  on  the 
application  of  private  parties,  appointing  a 
receiver,  sequestrating  the  property  and  busi- 
ness, and  selling  the  same  through  the  instru- 
mentality of  such  receiver,  and  thereby  -wind 
up  the  affairs  and  terminate  the  business,  and 
indirectly  dissolve  the  corporation. 


7.  The  former  judgment  of  reversal  in  Vila 
^  al.  V.  Grand  Island  Electric  Light,Ice  & 
Cold  Storage  Co.  et  al.  (Neb.)  94  N.  W.  186, 


adhered  to. 
(Syllabus  by  tbe  Court) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  94  N.  W.  186. 

HOLCOMB,  J.  A  rdiearing  having  been 
granted,  this  cause  has  been  submitted  on 
oral  arguments  and  printed  briefs  for  fur- 
ther consideration.  Tbe  opinion  heretofore 
formulated,  prepared  by  one  of  tbe  commis- 
sioners. Is  found  under  tbe  title  "Vila  et  al. 

i       H  1.  See  Pleading,  vol.  t».  Cent.  Dlit.  {  ISCe. 
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r.  Grand  Island  Electric  light,  Ice  &  Cold 
Storage  Co.  and  Others,  as  Interveners,"  91 
N.  W.  136.  The  ease  Is  there  quite  fully 
stated,  and  a  repetition  will  here  be  aToided 
as  far  as  is  consistent  with  a  proper  discus- 
sion of  the  subject  in  the  present  opinion. 
Gauged  by  the  pleadings,  and  the  proceed-  I 
Ings  had  and  done  thereunder,  the  suit  ap- 
pears to  have  been  Instituted  by  a  mortgagee* 
of  the  plant  and  property  of  the  defendant  ; 
corporation  for  the  purpose  of  having  its 
property  sequestrated,  and,  through  the  aid 
of  a  receiver,  its  affairs  wound  up  by  a  sale 
of  the  property,  and  a  division  of  the  as- 
sets among  those  entitled  thereto.  The  suit 
In  Its  practical  workings  has  many  of  the 
earmarks  of  a  proceeding  had  under  our 
statute  for  the  appointment  of  a  receiver  i 
and  the  winding  up  of  the  business  of  an  in- 
solvent banking  corporation  Incorporated  un- 
der the  laws  oftthis  state.  The  plaintiffs, 
as  trustee  and  cestui  que  trust,  'were  the 
owners  and  holders  of  certain  bonds  execut- 
ed and  delivered  by  the  defendant  company, 
and  secured  by  a  mortgage  on  Its  plant,  con- 
sisting of  both  real  and  personal  property. 
The  defendant  company,  at  the  time  of  the 
Institution  of  the  suit,  flled  Its  answer,'  ad- 
mitting the  truth  of  the  allegations  of  the 
petition,  and  consenting  to  the  appointment 
of  a  receiver  as  therein  prayer  for.  The  es- 
sential averments  of  the  petition  which  it 
seems  advisable  here  to  state  for  the  purpose 
of  the  further  discussion  of  the  case  are  In 
substance  as  follows:  That  It  was  agreed 
by  the  defendant  when  the  loan  was  made, 
evidenced  by  the  bonds  executed  at  the  time 
and  described  in  the  petition,  that  the  pro- 
ceeds should  be  used  to  pay  off  a  prior  mort- 
gage, and  the  balance  for  the  completion  of 
the  plant;  that  prior  to  the  inception  of  the 
litigation  the  plaintiffs  learned  for  the  first 
time  that  a  large  proportion  of  the  proceeds 
of  the  loan  so  made  bad  been  misappropriat- 
ed and  used  for  other  purposes,  and  that  the 
plant  remained  In  an  unfinished  and  Incom- 
plete condition:  that  the  defendant  was  at 
the  time,  and  would  be,  wholly  unable  to  pay 
the  interest,  or  any  part  thereof,  thereafter 
and  within  a  short  time  to  become  due  on 
the  mortgaged  indebtedness,  and  was  wholly 
without  ability  to  pay  any  part  of  Its  float- 
ing Indebtedness,  amounting  to  a  large  sum, 
and  that  Its  creditors  were  threatening  to 
attach  the  mortgaged  property;  that  the  de- 
fendant was  entirely  withaut  credit,  unable 
to  purchase  supplies  needed  in  its  business, 
was  without  money,  and  that  its  business 
was  likely  to  be  stopped  either  by  attach- 
ment suits  or  because  of  its  inability  to  pro- 
cure the  necessary  materials  and  appliances; 
and  that,  should  the  business  be  discon- 
tinued, the  value  of  the  property  would  be 
greatly  diminished,  the  public  put  to  great 
Inconvenience,  and  great  financial  loss  ensue. 
The  mortgage,  it  was  averred,  contained  the 
following  provisions:  That  the  defendant 
agreed  to  keep  up  all  the  buildings,  machin- 


ery, engines,  etc..  In  good  repair  and  condi- 
tion, and  that  such  agreement  bad  not  be«n 
kept;  that  the  mortgage  also  provided  tbii 
in  case  of  default  in  the  payment  of  tb« 
bonds  or  Interest,  or  failure  to  comply  wltli 
any  of  its  terms,  the  trustee  should  ther^ 
upon  become  entitled  to  the  appointment  (rf 
a  receiver  to  take  possession  of  the  propertj. 
manage  and  operate  the  business,  collect  the 
income  and  profits,  and  apply  the  same  on 
the  expenses  and  charges  for  maintainin; 
the  plant  and  business  and  paying  the  obliga- 
tions secured  by  such  mortgage.  Wher^^ 
fore  it  is  prayed  that  a  receiver  be  appointf<l 
and  given  authority  to  do  each  and  all  of  tte 
things  mentioned  In  the  mortgage,  to  wit,  to 
take  possession  of  the  property  covered  br 
the  mortgage  and  manage  and  operate  tbe 
business,  collect  its  income  and  profits,  and 
apply  the  same  upon  expenses  and  chars*'' 
for  maintaining  and  operating  the  businw-i 
and  in  paying  the  obligations  secured  Ly 
plaintiff's  mortgage,  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  mp<'t 
and  proper.  Upon  the  filing  of  the  petltiun 
and  the  answer  of  the  defendant  compaav. 
a  receiver  was  appointed,  who  qualified,  took 
possession  of  the  property  of  the  defeodaat 
corporation,  and  managed  its  business  until 
it  was  sold  at  receiver's  sale  under  ord(T 
of  the  court,  which  sale  was  afterward  ccn- 
firmed,  and  from  which  orders  and  decrees 
an  appeal  Is  prosecuted  by  the  interveners. 
one  a  stockholder  of  the  corporation,  and  the 
others  general  creditors  who  had  reduced 
their  demands  to  judgment  before  interven- 
ing in  the  action.  To  the  report  of  the  re- 
ceiver advising  a  sale  of  the  property,  and  tbe 
order  of  the  court  directing  the  sale  and  tbo 
confirmation  thereof  when  made,  tbe  inter- 
veners objected,  protested,  and  excepted,  bnt 
without  avail. 

Counsel  for  appellees  devote  a  portion  of 
their  argument  to  the  question  of  whether 
these  intervening  parties  can  be  heard  to 
complain  on  appeal  after  going  into  conrt 
and  asking  to  have  their  judgments  satisfied 
out  of  the  corporate  property,  and  after,  as 
is  claimed,  the  stockholder  had  assisted  Ib 
and  consented  to  the  appointment  of  a  re- 
ceiver. This  phase  of  the  case  may,  we 
think,  be  properly  disposed  of  by  the  sugges- 
tion that  in  our  Judgment  tbe  pivotal  point 
of,  the  whole  controversy  and  the  chief  iu 
quiry  to  be  made  are  with  relation  to  tlii 
sufficiency  of  the  petition  filed  in  the  cast-. 
and  whether  or  not  it  states  a  cause  of  ac- 
tion or  discloses  equitable  grounds  for  ilic 
granting  of  the  relief  prayed  for  or  granted 
to  the  plaintiffs.  It  has  frequently  been  beld 
that  the  question  of  the  sufficiency  of  a  pe- 
tition, and  whether  it  states  a  cause  of  ac- 
tion, may  be  raised  at  any  step  of  the  pro- 
ceedings, even  in  the  Supreme  Court  on  ao 
appeal,  and  is  open  for  consideration  in  tbe 
appellate  court  at  any  time  until  and  is- 
eluding  the  filing  of  a  motion  for  a  rehear- 
ing.    Kemper  T.  Renshaw,  58  Neb.  513,  7S 
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S".  W.  1071;  State  ex  rel.  Broatch  v.  Moores, 
>8  Neb.  285,  78  N.  W.  529.  If  the  petition 
Sled  In  thla  case  does  not  state  a  cause  of 
iction.  If  It  is  defective  in  substance,  if  its 
illegatlons  do  not  warrant  the  granting  of 
iny  equitable  relief,  then  such  defect  is  open 
tor  consideration,  and  the  particlpatloD  of 
the  interreners  and  appellants  in  the  pro- 
ceedings had  in  the  court  below  can  in  no 
wise  preclude  them  from  urging  the  insuffi- 
ciency of  the  petition  to  support  the  orders, 
decrees,  and  judgment  of  the  court  enter- 
taining Jurisdiction  and  trying  the  cause  be- 
low. While  the  prayer  to  the  petition  con- 
tains a  request  Jor  general  equitable  relief, 
it  must,  we  ttiink,  be  admitted  that  it  cannot 
be  extended  so  as  to  warrant  the  granting  of 
relief  not  embraced  within  or  comprehended 
by  the  allegations  of  the  pleading.  To  be 
sure,  the  prayer  for  relief  is  a  part  of  the 
petition,  bat  It  is  no  p<»ilon  of  the  state- 
ment of  facts  required  to  constitute  a  cause 
of  action.  Consequently,  while  it  may  be 
broader  than  the  allegations  of  the  petition, 
the  cause  of  action  pleaded  cannot  be  en- 
larged or  made  the  basis  for  the  granting  of 
relief  other  than  that  warranted  by  the  al- 
legations of  facts.  Fox  T.  Graves,  46  Neb. 
812,  816,  66  N.  W.  887,  and  authorities  cited 

herein, ^ 

^  ^n  examination  of  the  petition  in  the  case 
at  bar  renders  it  obvious  that  no  cause  of 
action  is  stated  therein  disclosing  a  right  to 
the  recovery  of  a  money  Judgment  for  the 
amount  called  for  by  the  bonds,  or  any  por- 
tion thereof,  or  for  a  foreclosure  of  the  mort- 
gage in  satisfaction  of  any  sum  which  might 
be  found  to  be  due;  In  other  words,  none  of 
the  debt  secured  by  the  mortgage  had  at  the 
time  matured,  and  there  was  no  breach  nor 
default  In  the  conditions  of  the  mortgage 
disclosed  by  the  pleadings  warranting  a  fore- 
closure of  the  tlUe  to  and  equity  of  redemp- 
tion of  the  property  mortgaged,  owned,  and 
beld  by  the  defendant  company.  This,  mani- 
festly, is  the  view  taken  by  the  parties  to  the 
Miit  and  the  trial  court,  since  no  attempt  was 
iimde  to  enforce  the  obligation  secured  by 
tlw  mortgage,  or  for  the  sale  of  the  property 
of  the  defendant  company  and  the  applica- 
tion of  its  proceeds  in  satisfaction  thereof. 
What  was  in  fact  done  was  to  seize  all  the 
property  of  the  corporation,  place  it  in  cus- 
todia  logis  by  means  of  the  receivership, 
manage  it  nnder  the  direction  of  the  court 
for  a  sbort  period  of  time,  and  then  dispose 
of  it  at  receiver's  sale  subject  to  the  mort- 
age and  the  indebtedness  secured  thereby, 
mentioned  in  the  pleadings  as  being  held  and 
owned  by  the  plaintiffs.  The  cause  of  action, 
tlierofore,  stated  or  attempted  to  be  stated, 
nus  not  in  respect  of  plaintiffs'  right  to  col- 
lect their  Indebtedness  held  against  the  de- 
fendant and  enforce  their  mortgage  Hen,  but 
tlieir  right  under  the  allegations  of  the  peti- 
tion to  have  a  receiver  apimlnted  to  take 
charge  of  and  manage  the  property  and  busi- 
ness of  the  defendant  company,  and  to  wind 
* 


up  its  affairs  by  a  sale  of  the  plant  subject  I 
to  plaintiffs'  Uen,  and  the  distribution  of  the 
proceeds,  after  paying  the  costs  and  charges 
of  the  receivership,  to  those  found  entitied 
thereto. 

We  are  thus  brought  to  a  consideration  of 
the  proposition  as  to  whether  the  plaintiff 
was  warranted  in  asking  solely  for  the  ap- 
pointment of  a  receiver  to  take  cliarge  of  and 
administer  the  corporate  estate  and  to  sell 
the  same  as  was  done,  and  whether  the  ' 
court  was  authorized  to  make  such  appoint- 
ment and  to  enter  the  orders  and  decrees  / 
thereafter  made  and  rendered  in  the  further  ' 
proceedings,  to  which  exceptions  are  taken. 
It  is  to  this  proposition  that  counsel  liave  de- 
voted most  of  their  arguments  and  to  which 
our  attention  will  now  be  directed.  In  the 
former  opinion  it  was  held  that  a  receivership 
is  a  purely  ancillary  remedy,  and  cannot  l>e 
maintained  in  a  proceeding  instituted  solely  | 
for  that  purpose.  The  enunciation  of  this  f 
proposition  is  vigorously  challenged  by  appel-  ■ 
lees'  counsel,  but  a  full  Investigation  and  con- 
sideration of  the  subject  lias  dispelled  from  ' 
our  minds  all  doubts,  if  any  have  heretofore  < 
existed,  as  to  its  being  a  correct  and  soundf 
declaration  of  the  principles  of  equity  gov 
emlng  and  controlling  a  suit  when  applied  to 
a  condition  of  facts  such  as  are  presented  by 
the  record  in  the  case  at  bar.  Of  course, 
where  the  statute  authorizes  It,  and  in  some 
well-recognized  exceptions  to  the  general 
rule,  the  appointment  of  a  receiver  may  be 
and  is  the  main  object  and  purpose  of  the 
■alt  or  proceedings.  It  Is  likewise  true  that 
In  some  cases  of  extraordinary  character  af- 
fecting quasi  public  corporations,  and  where 
public  Interests  are  so  Involved  as  to  demand 
the  extension  of  the  equitable  principles  ap- 
plicable to  receiverships  so  as  to  protect  such 
interests,  some  courts  Iiave  assumed  Jurisdic- 
tion, and  claim  authority  to  appoint  a  re- 
ceiver where  that  is  the  main  purpose  of  the 
salt,  yet  such  cases  have  been  characterized 
as  announcing  a  doctrine  both  novel  and 
unusual.  In  all  such  cases  the  object  of 
such  appointment  is  to  preserve  and  hoUl  In- 
tact the  property  intrusted  to  the  receiver. 
and  not  to  destroy,  dismember,  or  by  receiv- 
er's sale  dispossess  the  corporation  of  its  . 
property  and  franchise.  {"PbssTbTy  the  subject 
Say  be  made  k  illlle  clearer  by  some  refer- 
ence to  the  nature  and  character  of  receiver- 
ships and  the  principles  underlying  the  sub- 
ject, as  gathered  from  the  text-writers  and 
the  decisions  of  the  courts  of  last  resort.  A 
receiver  by  his  appointment  does  not  become 
a  litigant  in  the  action,  nor  does  he  repre- 
sent one  more  than  the  other  of  any  of  the 
parties  to  the  controversy.  He,  when  ap- 
pointed, takes  possession  of  the  property  as 
the  right  arm  of  the  court  for  the  benefit 
of  the  party  ultimately  entitled  to  it  Beach 
on  Receivers.  §  2.  "He  is,"  says  the  same 
author,  "a  ministerial  officer  of  a  court  of 
chancery  appointed  as  an  indifferent  person 
betweeP'the  parties  to  a  suit,  merely  to  take 
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possession  of  and  preserve,  pendente  Ute,  the 
fund  or  property  In  litigation."  Beach,  Pri- 
vate Corporations,  \  772.  Xbe  sequestration 
of  property  by  a  receiver  In  a  suit  In  equity 
Is  analogous  to  the  seizure  of  property  by  at- 
tachment In  an  action  at  law.  The  appoint- 
ment of  receivers,  says  the  Supreme  Court  of 
Ohio,  Is  classed  as  one  of  the  provisional 
remedies,  like  the  proceedings  by  Injunction 
or  in  attachment  Says  the  court:  "A  pro- 
visional receivership  Is  in  effect  an  Injunction, 
and  something  more  stringent  still;  It  Is  to 
be  granted  with  great  caution,  and  only  In  a 
case  of  apparent  pressing  necessity.  Ed- 
wards on  Kecelvers,  13.  The  appointment  of 
a  receiver  Is  an  equitable  remedy,  and  bears 
a  similar  relation  to  courts  of  equity  that 
proceedings  In  attachment  bear  to  courts  of 
law.  Hence  the  appointment  of  a  receiver 
has  been  said  to  be  an  equitable  execution. 
Jeremy,  Eq.  Jur.  24»."  C.  S.  &  C.  R.  K.  Co. 
V.  Sloan,  31  Ohio  St  1-7.  See.  also,  Davis  v. 
Gray,  83  U.  S.  203-217,  21  L.  Ed.  447.  It 
must  be  made  to  appear  affirmatively  that 
there  is  a  reasonable  possibility  that  the 
plaintlfr  will  ultimately  succeed  in  obtaining 
the  general  relief  sought  in  the  suit  in  which 
the  receivership  is  asked  Smith's  Receiver- 
ship, §  5  (b);  Beach's  Receivers,  {  48.  "The 
.appointment  of  a  receiver,"  says  the  Supreme 
Court  of  Pennsylvania,  "is  the  exercise  of  a 
power  In  aid  of  a  proceeding  In  equity,  and 
is  a  subject  of  sound  discretion."  Chicago 
&  A.  Oil  &  Mln.  Co.  V.  U.  S.  Petroleum  Co., 
57  Pa.  83.  "The  law  of  receivership  Is 
peculiar  In  its  nature  In  that  it  belongs  to 
that  class  of  remedies  which  are  wholly  an- 
cillary or  provisional,  and  the  appointment 
of  a  receiver  does  not  affect,  either  directly 
or  Indirectly,  the  nature  of  any  primary  right, 
but  is  simply  a  means  by  which  primary 
rights  may  be  more  efficiently  preserved, 
protected,  and  enforced  In  Judicial  proceed- 
ings. It  adjudicates  and  determines  the 
right  of  no  party  to  the  proceedings,  and 
grants  no  final  relief,  directly  or  indirectly." 
Smith's  Receivership,  f  2;  Beach's  Receiver- 
ship, J  51;  Pomeroy's  Equity  Jurisprudence, 
%%  171,  1319,  1330;  Miller  v.  Bowles,  58  N. 
T.  253.  In  support  of  the  rule  announced  by 
the  text-writers  to  the  effect  that  generally 
the  appointment  of  receivers  at  the  instance 
of  private  parties  Is  an  ancillary  remedy  ad- 
ministered by  the  court,  provisional  In  char^ 
acter,  and  in  aid  of  the  primary  object  of 
the  litigation,  may  be  cited  French  Bank 
Cases,  53  Cal.  550;  Jones  v.  Bank  of  Lead- 
vllle,  10  Colo.  464,  17  Pac.  272;  Wallace  v. 
Pierce  Wallace  Co.  aowa)  70  N.  W.  216,  38 
L.  R.  A.  122,  63  Am.  Bt  Rep.  389;  Barry  v. 
Brlggs,  22  Mich.  201;  People  v.  Welgley,  155 
111.  491,  40  N.  E.  300. 
r~  Aside  from  the  question  of  the  sufficiency  of 
!  the  petition  because  the  appointment  of  a  re- 
;  celver  is  the  sole  and  primary  object  of  the 
'.suit,  and  no  cause  of  action  or  ground  for 
'equitable  relief  otherwise  being  stated,  anoth- 
ier  Insuperable  obstacle,  and  one  closely  relat- 


ed to  the  subject  heretofore  dlsct 
fact  that  the  Jurisdiction  of  a  cov 
is  invoked  for  the  purpose  of  seizii 
rate  property  of  the  defendant  o 
winding  up  its  affairs  without  a 
thority  therefor,  and  without  th( 
brought  within  equitable  principle 
and  taken  cognizance  of  by  the  coi 
eery' of  England,  from  which  the 
diction  exercised  by  the  courts  of 
derived.  Some  authorities  are  di 
sel  for  appellees  to  the  effect  th: 
all  the  corporate  property  does  no 
work  a  dissolution  of  the  corpor 
mlnate  Its  legal  existence.  This, 
true,  anid  In  the  cases  cited  the  pn 
probability,  was  properly  seized  ii 
of  Just  obligations,  leaving  the  cor 
unaffected,  and  nothing  further  i 
ed.  It  may  be,  and  probably  is, 
dissolution  of  a  corporation  in  a  te 
can  be  accomplished  only  by  th 
of  its  charter  or  the  decree  of  a  c 
petent  Jurisdiction  forfeiting  the  s 
the  case  at  bar,  in  truth  and  si 
corporation  has  been,  through 
mentality  of  a  receiver  and  by  0 
decrees  complained  of,  stripped  i 
devested  of  Its  property  and  franc 
affairs  brought  to  a  final  termina 
pletely  and  successfully  as  If  it 
were  the  avowed  object  and  pui 
suit  In  Neall  v.  HUl,  16  Cal. 
Dec.  508,  it  is  said:  "We  are  alsc 
Ion  that  the  court  erred  in  the  ap 
a  receiver  and  in  decreeing  a  sale 
erty  and  a  settlement  of  the  affaii 
poratlon.  This  decree,  if  permit 
must  result  in  the  dissolution  of 
tion,  and  In  that  event  the  com 
accomplished  in  an  indirect  mod( 
in  this  proceeding  it  had  no  power 
ly.  It  is  well  settled  that  a  court 
such,  has  no  Jurisdiction  over  cori 
for  the  purpose  of  restraining  the 
or  winding  up  their  concerns.  Wi 
that  any  such  power  has  been  < 
the  absence  of  a  statute  conferrli 
diction."  In  Wallace  v.  Pierce 
supra,  it  is  said:  "It  is  certainly 
the  absence  of  express  statutory  s 
rlsdlction  of  courts  of  equity  do 
over  the  corporate  bodies  to  such 
to  Justify  them  in  dissolving  cor 
of  winding  up  their  affairs  and  e 
their  property.  This  seems  to  be 
tied  that  there  is  scarcely  a  diss 
In  authority."  See,  also.  W^heelet 
Iron  Co.  (III.)  32  N.  R  420.  17  L 
Hughes  V.  Link  Bell,  etc.,  Co.  (I 
180;  State  v.  Dist.  Court  (Mont.) 
27  L.  R.  A.  395.  48  Am.  St.  Rep.  6: 
We  have  examined  with  diligei 
the  many  authorities  cited  by  apc 
port  of  Its  contention  as  to  the 
the  court  on  equitable  grounds  i 
receiver,  the  regularity  of  the  apj 
the  case  at  bar,  and  the  sabsequ 
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--'lugs  bad,  but  we  And  none  of  tliem  to  give 
'   mbstantlal  mipport  to  tbe  doctrine  contended 
■'-  for.    In  each  and  all  of  the  autborltles,  save 
-'  tbe  exceptional  cases  heretofore  referred  to, 
- 'tbe  Jurisdiction  of  the  court  in  appointing  a 
'--receiver  was  invoked  as  an  exercise  of  power 
'■anclllaiy  and  incidental  to  the  principal  relief 
■  Bongbt  by  tbe  parties  to  the  litigation.    Tbe 
-  parties  all  appear  to  have  been  either  stock- 
!  -holders  or  creditors  who  had  an  actual  and 
'    subsisting  demand,  a  present  right  or  claim 
which  it  was  sought  to  have  enforced,  and  the 
.  appointment  of  a  receiver  was  in  aid  of  and 
'  for  the  purpose  of  making  effecttve  a  pro- 
'   spective  Judgment  or  decree  to  be  rendered 
'  in  the  action  which  inrlma  facie  they  were 
.  shown  to  be  entitled  to  at  the  time  of  its  com- 
■  mencement  and  the  appointment  of  such  re- 
ceiver.^/|\Ve  nna  no  authority  giving  unqualified" 
■Support  to  tbe  doctrine  that  a  mere   mort- 
gage of  corporate  property,  because  of  an  an- 
:  -  tlclpated  default  of  the  indebtedness,  a  possi- 
ble inability  to  continue  much  longer  the  con- 
.    duct  of  the  business,  threatened  attachments, 
financial  weakness  or  insolvency,  and,  in  tbe 
.  event  of  the  suspension  of  business,  a  conse- 
.    quent  depreciation  of  tbe  value  of  the  mort- 
gaged property,  may  for  these  reasons,  in  an 
Independent  actlun  and  for  nc  other  purpose, 
have  a  receiver  appointed,  the  corporate  prop- 
ertr   sequestered,  thd  business  conducted  by 
tlt<>  receiver  until  by  a  receiver's  sale  the  es- 
tate may  be  sola  subject  to  the  mortgage  in- 
debtedness, and  the  affalrr  of  the  corporation 
terminated.    To  establish  such  a  doctrine  in 
thl£  jurisdiction  is,  in  our  judgment,  unwar- 
ranted, unsupported  by  authority,  and  fraught 
with  dangerous  consequences. 

The  petition,  we  are  satisfied,  states  no  cause 
of  action,  nor  warrants  the  granting  of  any 
equitable  relief,  and  therefore  the  order  of 
sale  of  the  corporate  property  and  the  con-  ii 
flrmation  thereof,  as  well  as  the  appointment 
of  a  receiver,  was  withput  authority,  unsup- 
ported by  the  pleadings,  and,  for  such  rea- 
sons, the  judgment  heretofore  rendered  revers- 
ing the  orders  and  decrees  so  entered  shoul 
be  adhered  to,  which  is  accordingly  done, 


DODGE  COUNTY  v.  SAUNDERS  COUNTY. 
(Supreme  Court  of  Nebraska.    Dec.  2,  1908.) 

BRroaES-STHBAMS   DIVIDINO    C0TJNTIK3— LIA- 
BILITY OP  COUNTIEIB. 

1.  When  the  Legislature  speaks  of  "streams 
which  divide  counties,"  in  section  87,  c.  78, 
Comp.  St.  1901,  it  must  be  taken  as  referring, 
not  to  the  entire  stream,  but  to  some  part  of 
or  line  therein. 

2.  The  banks  of  a  river  are  essential  parts 
thereof,  and,  when  a  county  boundary  is  fixed 
at  "the  sooth  bank,"  the  river  may  be  said 
to  divide  the  county  from  the  one  on  the  op- 
posite side,  within  the  meaning  of  section  87. 

3.  The  purpose  of  said  section  and  the  ones 
immediately  following  is  to  provide  for  bridges 
which  are  rendered  necessary  in  order  to  travel 
from  one  county  into  an  adjacent  one,  and  to 
divide  the  cost  between  the  two;   and  the  stat- 


ute should  be  construed,  if  poesiblei  so  as  to 
give  effect  to  the  apparent  intent  of  the  Legis- 
lature. 

4.  The  fact  that  a  resolntion  passed  by  the 
board  of  one  of  such  counties  calling  upon  the 
other  to  join  in  making  bridge  repairs  desig- 
nates two  bridges,  while,  after  the  latter's  re- 
fusal, a  contract  is  let  and  recovery  sought  as 
to  one  only,  is  not  fatal. 

(SyUabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Saunders  Coun- 
ty; Good,  Judge. 

Action  by  Dodge  county  against  Saunders 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed. 

Robert  J.  Stinson  and  Grant  G.  Martin, 
for  plaintiff  in  error.  M.  B.  Beese,  for  de- 
fendant in  error. 

LOBINGIEB,  C.  This  is  an  action  by 
which  Dodge  county  seeks  to  compel  Saun- 
ders county  to  pay  one-half  of  tbe  amount 
expended  for  repairs  on  a  wagon  bridge 
across  the  Platte  river  south  of  the  city  of 
Fremont  The  petition  alleges  "that  the 
Platte  river  intervenes  between  tbe  said 
plaintiff  and  defendant  counties,  and  divides 
said  counties";  that  the  bridge  lo  question 
has  been  built  .for  25  years,  and  generally 
used  by  a  large  portion  of  tbe  inhabitants  of 
botb  counties;  "that  the  said  plaintiff  and 
said  defendant  both  have  been  and  are  now 
equally  Interested  in  the  building  and  the 
maintaining  of  said  bridge,  and  keeping  the 
same  in  repair  for  public  trayel";  that  iii 
1899  the  bridge  became  unsafe,  for  want  of 
repair,  and  that  the  board  of  supervisors  of 
Dodge  county  passed  a  resolution  declaring 
that  both  said  bridge  and  another  at  North 
Bend  across  the  same  river  were  out  of  re- 
pair and  unsafe  for  public  travel,  and  call- 
ing upon  the  board  of  commissioners  of 
Saunders  county  to  undertake  such  repairs 
jointly,  to  fix  a  time  and  place  for  a  meeting, 
"and  agree  upon  the  amount  and  character 
of  such  repairs,  and  to  provide  for  the  ad- 
vertisement for  bids  for  such  repairs."  Tbe 
resolution  further  i-ecited  that  in  case  of  re- 
fusal or  failure  of  the  defendant  county  to 
respond,  "this  board  will  proceed  to  adver- 
tise for  bids  for  such  repairs,  and  have  the 
same  made,  and  will  hold  said  Saunders 
county  liable  for  one-half  of  the,  costs  for 
said  repairs,  as  provided  by  law."  It  Is  al- 
leged that  a  certifled  copy  of  this  resolution 
was  served  on  the  chairman  of  the  Saunders 
county  board,  tbat  said  county  failed  and  re- 
fused to  co-operate  with  plaintiff,  and  that 
thereupon  it  entered  into  a  contract,  "in  the 
manner  provided  by  law,"  for  the  repair  of 
the  bridge  south  of  Fremont.  A  copy  of  the 
notice  for  bids,  the  contractor's  bid  and  speci- 
fications, and  the  written  contract  for  ,the 
repair  of  tbe  bridge  in  question,  are  at- 
tached to  the  petition  as  exhibits.  It  is  fur- 
ther alleged  tbat  the  work  was  done  ac- 
cording to  contract;  that  plaintiff  filed  a  bill 
with  tbe  defendant  county's  clerk  for  its  ball 
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of  the  expenses,  which  was  disallowed  by 
Its  board  of  commissioners;  and  that  plain- 
tiff perfected  an  appeal  to  the  district  court. 
A  general  demurrer  to  this  petition  was  sus- 
tained, and  plalntlCT,  electing  to  stand  there- 
on, brings  the  case  here  by  petition  In  error. 

Defendant  in  error  contends  that  the  aver- 
ment "that  the  Platte  river  intervenea  be- 
tween •  •  •  and  divides  said  counties" 
is  a  mere  conclusion  of  law,  and  not  ad- 
mitted by  the  demurrer:  tliat,  by  reason  of 
the  statute  (Comp.  St  1901,  c.  17,  art  1,  f  24) 
wlilch  fixes  "the  south  banli  of  the  Platte 
river"  as  the  southern  boundary  of  Dodge 
county,  no  part  of  the  river  Is  in  Saunders 
county;  that  therefore  the  latter  was  not 
liable  for  the  repair  of  the  bridge  in  ques- 
tion, and  that,  even  if  It  were,  since  the  reso- 
lution called  for  the  repair  of  two  bridges, 
and  the  contract  was  made  for  but  one,  there 
Is  such  a  departure  and  noncompliance  with 
the  law  as  to  prevent  a  recovery;  and  that 
therefore  the  petition  fails  to  state  a  cause 
of  action. 

Section  87  of  chapter  78  of  the  Com- 
piled Statntes  of  1901  provides  as  follows: 
"Bridges  over  streams  which  divide  counties 
and  bridges  over  streams  on  roads  on  county 
lines,  shall  be  built  and  repaired  at  the  equal 
expense  of  such  counties:  provided,  that  for 
the  building  and  maintaining  of  bridges 
over  streams  near  coimty  lines.  In  which 
both  are  equally  interested,  the  expense  of 
building  and  maintaining  any  such  bridges 
shall  be  borne  equally  by  both  counties." 
The  allegation  that  the  contract  for  the  re- 
luilr  of  the  bridge  was  entered  into  "in  the 
luanner  provided  by  law,"  coupled  with  the 
notice,  bid,  and  contract  itself,  and  the  reso- 
lution calling  upon  Saunders  county  to  Join 
ill  advertising  for  bids,  appears  to  show  a 
siittlcicnt  compliance  with  the  statute  requir- 
ing the  contract  to  be  let  to  the  lowest  bid- 
der. At  least,  we  think  it  should  be  held 
sufficient  as  against  a  general  demurrer,  and 
in  the  absence  of  a  motion  for  a  more  spe- 
cific statement.  Numerous  authorities  are 
cited  In  the  able  argument  of  the  defendant 
in  error  to  the  effect  that  where  the  bank  of 
a  stream  is  fixed  as  the  boundary  of  land, 
no  part  of  the  bed  of  water  of  the  stream  Is 
included.  We  do  not  understand  that  Dodge 
county  concedes  to  Saunders  county  any 
rights  or  Jurisdiction  over  the  bed  or  water 
of  the  Platte  river.  But  the  cases  referred 
to  do  not  Involve  or  determine  whether  the 
bank  of  a  river  is  a  part  of  It;  nor  do  they, 
in  our  view,  decide  the  point  In  controversy, 
which  is  whether  the  Platte  river  "divides 
the  two  counties,"  within  the  meaning  of  the 
section  above  quoted,  and  not  whether  Saun- 
ders county  has  any  territorial  or  other  rights 
in.  the  river  beyond  the  bank.  When  the 
Legislature  speaks  of  "streams  which  divide 
counties,"  does  it  mean  the  whole  stream? 
If  so,  there  Is  probably  no  stream  In  the 
state  to  which  the  statute  'could  apply.  In 
fixing  the  boundaries  of  counties  bordering 


on  streams,  the  Legislature  has 
phrase  "the  middle  of  the  channe 
south  bank."  In  no  case  has  it  fis 
tire  stream  as  a  ttoundary  line  bett 
ties.  Indeed,  a  moment's  reflecUoii 
onstrate  that  it  could  not  safely 
so.  For,  If  the  entire  stream  were 
boundary,  there  would  be  left  a  ne 
subject  to  the  Jurisdiction  of  i 
When,  therefore,  the  Legislature, 
Ing  these  boundaries.  In  the  langu 
noticed,  refers  to  "streams  whl 
counties,"  It  must  be  understood  a 
streams  in  which  are  situated  the 
lines  which  divide  counties.  And 
practical  construction  of  the  phraE 
by  this  court  in  Cass  County  v.  Sarj 
8»  N.  W.  291.  The  statute  (Comp 
c.  17,  art.  1,  {  68)  fixes  "the  mid 
said  main  channel  of  said  Platte 
the  south  line  of  Sarpy  county, 
speaking,  therefore,  the  Platte  rivi 
the  entire  Platte  river)  does  not  "d 
counties  of  Cass  and  Satpy.  It  Is 
middle  of  the  main  channel"  whl 
them.  Nevertheless  It  was  held,  ai 
think  rightly,  that  section  87,  abo 
Is  applicable  to  these  two  counties 
divided,  not  by  the  entire  river,  bi 
an  imaginary  line  in  the  river.  Si 
the  construction  placed  upon  a  sii 
ute  by  another  court  of  high  sta 
Kelser  v.  Commissioners,  1S6  Pa.  3 
1066— a  case  which  we  shall  bay 
to  refer  to  again— the  court  so  ct 
statute  which  speaks  of  "a  streai 
the  boundary  line  between  two 
and  It  is  said  in  the  opinion:  "A. 
equally  the  boundary  whether  the 
Its  middle  or  its  edge,  and,  on 
hand,  a  stream  Is  equally  between 
ties  whether  it  is  all  In  one,  or  ha 
Accurately  speaking,  as  the  learned 
low  points  out,  there  Is  no  strear 
counties,  for  that  implies  somett 
posed  which  is  not  part  of  elthe: 
the  popular  and  ordinary  use  of 
which  the  Legislature  is  presumed 
'between  two  counties'  means  hav! 
one  side  and  another  on  the  other 
is  exactly  the  meaning  of  for 
boimdary  line  between  counties." 

If  we  are  correct,  then,  in  our 
that  the  phrase  "streams  which  di 
ties"  includes  all  streams  which  coi 
which  are  situated  the  boundary 
tween  counties,  we  are  next  to  inqu 
er  the  Platte  river  contains  the 
line  between  Dodge  and  Saunden 
Or,  in  other  words,  whether  that 
line  can  be  said  to  be  situated  in 
The  statute,  as  we  have  seen,  fixes 
the  south  bank.  Is  the  banic,  then, 
the  river?  Mr.  Gould,  In  his  at 
work  on  Waters  (section  41),  sayt 
river  consists  of  (1)  the  bed;  (2) 
(3)  the  banks  or  shores."  Our  a 
called  to  a  distinction  hi  some  of 
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etween  "bank"  and  "shore,"  but  It  does  not 
eem    material  to  our  iHresent  Inquiry.     Mr. 
ustlee  "Wayne,  delivering  tlie  opinion  In  Ala- 
ama  v.  Georgia,  23  How.  505,  16  L.  Ed.  556, 
etermlnlng  tlie  precise  boundary  Ijetween  two 
tates   -which  are  separated  by  a  river,  says, 
luotlng    from  Grotlus:     "A  river  that  sepa- 
ates  tveo  Jurisdictions  is  not  to  be  considered 
larely  as  water,  but  as  water  confined  in  such 
.nd  Bucli  banks,  and  running  In  such  and  such 
ibanneL    Hence  there  is  water  having  a  bank 
md  a  bed  over  which  the  water  ffows,  called 
ts  'channel';  meaning  by  the  word  'channel' 
lie  place  where  the  river  flows,  including  the 
irbole  breadth  of  the  river."    In  Starr  v.  Child. 
X>  "WbuA.  152,  Gowen,  J.,  says:    "The  bank 
ind  water  are  correlative.     You  cannot  own 
>ne  without  touching  the  other."     The  word 
"watercourse"  is  synonymous  with  "stream," 
and  in  Luther  v.  WInnislmmet  Company,  0 
Cusb.    174,  Blgelow,  J.,  in  a  charge  to  the 
Jury,  afterward  approved  on  appeal,  said:    "A 
watercourse  Is  a  stream  of  water,  usually  flow- 
ing la  a  definite  channel,  having  a  bed  and 
sides  or  banks."    Indeed,  it  seems  to  us  that 
the  correct  conclusion  is  well  summarized  In 
the  argument  for  plaintiff  In  error  in  Howard 
V.  Inj;er8oU.  13  How.  392,  14  L.  Ed.  189,  as 
follows:    "A  river,  then,  consists  of  water,  a 
bed,  and  banks;    these  several  parts  constitut- 
ing the  river— the  whole  river.     It  is  a  com- 
pound  idea.     It  cannot  exist  without  all  its 
parts.     Evaporate  the  water,  and  you  have  it 
dry  hollow.    If  you  could  sink  the  bed.  In- 
stead of  a  river  you  would  have  a  fathomless 
gulf.      Remove  the  bank,   and  you  have  a 
boundless  flood."    We  have  not  overlooked  the 
eases  where  grants  bounding  on  the  banks  are 
said   to  exclude   the   stream.     The   language 
thus  used  is  invariably  dicta,  and  is  employed 
incidentally  in   discussing  entirely  different 
questions  than  whether  the  bank  of  a  river  is 
to  be  treated  as  a  part  of  it.    It  seems  to  us 
more  logical  and  more  in  accordance  with  ap- 
proved legal  definitions  to  bold  that  the  south 
bank  of  the  Platte  river  is  to  be  treated  as  a 
part  of  the  river;  that  "streams  which  divide 
counties"  include  any  part  of  or  point  in  such 
streams:    and  that  therefore  the  Platte  river 
divides   Dodge  and   Saunders  counties  quite 
as  much  as  if  the  boundary  was  the  thread  of 
the  stream— the  filum  aquae— Instead  of  the 
south  bank. 

We  are  strengthened,  then,  in  this  convic- 
tion, when  we  consider,  as  we  must,  the  in- 
tent and  purpose  of  the  Legislature  in  enacting 
this  statute.  The  purpose,  evidently,  was  to 
provide  for  the  building  and  repair  of  bridges 
required  in  order  to  travel  from  one  county  in- 
to an  adjacent  one,  and  to  Impose  the  expense 
equally  upon  both,  on  the  theory  that  the 
brii^ge  would  be  used  about  equally  by  the  in- 
babltanta  of  the  two  counties.  It  is  apparent 
that  for  this  purpose  it  is  quite  immaterial 
whether  the  boundary  line  is  the  thread  of 
the  stream  or  the  bank.  Ttie  bridge  would  be 
just  as  necessary  in  the  one  case  as  in  the 
other,  and  there  would  be  the  same  reason  for 


dividing  the  cost  With  the  policy  of  such  leg- 
islation, we  are  not  here  concerned.  It  may  be 
true,  as  suggested  in  the  argument  of  defend- 
ant in  error,  that  the  bridge  in  question  is  not 
a  benefit  to  part  of  the  inhabitants  of  Saun- 
ders county;  that  it  is  even  detrimental,  in 
diverting  trade  into  Dodge  county,  though  the 
demurrer  admits  the  averment  in  the  petition 
that  the  bridge  is  "used  by  a  large  portion  of 
the  inhabitants  of  both  counties."  It  may  al- 
so be  true  that  the  statute  confers  upon  coun- 
ties power  in  locating  bridges  which  may  be 
used,  or,  rather,  abused,  to  the  injury  of  neigh- 
boring counties.  But  whether  the  policy  of  the 
act  has  proven  beneficial  or  otherwise  is  a 
question  for  the  Legislature  alone.  Our  duty 
is  simply  to  ascertain  its  intent,  and  permit  it 
to  be  carried  out  as  far  as  possible.  To  hold 
that  this  case  is  not  within  the  terms  of  the 
statute,  because  the  boundary  is  fixed  at  the 
south  bank.  Instead  of  the  thread  of  the 
stream,  would,  we  think,  be  to  disregard  that 
Intent.  Dodge  county  is  not  the  only  one 
whose  boundary  is  fixed  at  the  south  bank. 
Indeed,  nearly  one-third  of  the  counties  which 
border  on  streams  flowing  wholly  within  the 
state  are  so  bounded.  Can  it  be  supposed  that 
the  Legislature  Intended  to  exempt  all  of  these 
from  a  policy  which  on  Its  face  appears  to  be 
uniform? 

We  prefer  to  think,  with  the  Supreme 
Court  of  Pennsylvania,  in  the  case  above  re- 
ferred to,  that  it  is  "the  popular  and  ordinary 
use  of  language  which  the  Legislature  is 
presumed  to  intend,"  rather  than  to  adopt  a 
construction  which  would  nullify  the  stat- 
ute in  so  large  a  proportion  of  the  cases  to 
which  it  was  apparently  intended  to  apply. 
In  Cass  County  v.  Sarpy  County  (Neb.)  89  N. 
W.  294,  it  is  said  that  'Oass  and  Sarpy 
counties  are  divided  by  the  Platte  river," 
although  we  have  seen  that,  technically 
speaking,  they  are  divided  only  by  the  "mid- 
dle of  the  main  channel"  of  the  river.  So, 
"In  the  popular  and  ordinary  use  of  lan- 
guage," it  may  be  said  that  the  Platte  river 
divides  Dodge  and  Saunders  counties,  though 
the  technical  boundary  line  is  the  south  bank 
of  the  river. 

We  have  referred  to  Kelser  v.  Commission- 
ers, 156  Pa.  315,  26  Aa  1066,'  and  we  close 
our  discussion  of  this  branch  of  the  case  with 
a  further  reference  to  it,  because  it  seems  to 
US  so  pertinent  to  the  case  at  bar,  and  so 
fully  to  support  the  foregoing  views.  It  was 
an  action  to  compel  the  commissioners  of 
Union  county  to  co-operate  in  building  a 
bridge,  with  the  commissioners  of  Northum- 
berland county,  across  the  Susquehanna  riv- 
er. The  statute  authorizes  Joint  construction 
of  bridges  "where  the  stream  or  river  runs 
between  counties."  There  would  seem  to  be 
more  room  in  the  Pennsylvania  case  than 
here  for  the  contention  made  by  defendant 
in  error,  for  Union  county  is  described  as 
"lying  on  the  west  side  of  the  river  Susque- 
hanna," thus  indicating  that  it  included  no 
part  of  the  river.    And  yet  the  court  holds 
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tbat  the  statute  is  applicable,  and  says  also: 
"A  stream  Is  equally  tbe  boundary  line, 
whether  the  line  Is  Its  middle  thread  or  its 
westernmost  ripple.  To  find  the  boundary, 
yon  must  And  the  stream,  aud  then  the  port 
of  It  defined  as  the  line;  but,  wherever  that 
is,  it  is  the  stream,  and  it  is  the  boundary 
only  because  of  that  fact  No  matter  wheth- 
er the  boundary  is  the  middle  or  the  edge  of 
the  stream,  the  bridge  must  connect  with 
both  banks;  and  the  moment  it  does  so, 
even  If  only  with  an  abutment,  there  is  no 
longer  any  one  county  in  which  it  is  located. 
•  •  •  The  obvious  meaning  of  the  stat- 
ute •  *  •  Is  that  *  *  •  bridges  over 
streams  forming  boundary  lines  between 
counties,  or  running  between  counties  (that 
is,  having  one  county  on  one  side  and  another 
county  on  the  other  side),  shall  be  rebuilt  by 
the  commissioners  of  the  'respective  coun- 
ties.' " 

We  find  ourselves  also  unable  to  agree 
with  the  eminent  counsel  for  defendant  In 
error  in  his  contention  that  there  was  a 
fatal  departure.  In  the  fact  that  the  resolu- 
tion calling  upon  Saunders  county  to  Join 
In  making  the  repairs  designated  two  bridges, 
while  the  contract  was  let  and  recovery 
sought  as  to  but  one.  The  statute  points 
out  no  particular  mode  of  procedure,  and  we 
cannot  see  that  defendant  In  error  was  in 
the  least  prejudiced  by  the  course  pursued. 
If  Dodge  county  had  been  willing  to  ac- 
cept one-fourth  Instead  of  one-half  of  the 
amount  expended  for  the  Fremont  bridge. 
It  would  not  be  questioned,  we  presume,  that 
only  the  taxpayers  of  Dodge  county  could 
complain.  Moreover,  had  this  been  an  or- 
dinary action  In  tbe  district  court,  and  had 
the  claims  for  the  two  bridges  been,  divisi- 
ble, as  we  think  they  were,  plaintiff  could 
have  sued  on  Its  claim  for  the  one  bridge 
alone.  On  the  other  hand,  had  the  claims 
been  indivisible,  it  could  still  have  sued  for 
a  part,  on  condition  of  being  barred  from  any 
further  action  as  to  the  balance.  We  can- 
not think  that  any  stricter  rule  should  be 
applied  In  a  proceeding  of  this  kind  than  In 
an  ordinary  action  at  law. 

Having  reached  the  conclusion  that  the 
Platte  river  "divides"  the  two  counties  ai»- 
pearlng  in  this  action.  It  Is  unnecessary  to 
consider  whether  the  other  clauses  of  sec- 
tion 87,  c.  78,  are  also  applicable,  though  that 
question  Is  discussed  In  the  briefs,  and  the 
petition  avers,  as  we  have  seen,  that  both 
parties  "are  equally  Interested  in  the  build- 
ing and  maintaining  of  said  bridge."  From 
our  examination  of  the  first  clause  of  section 
87,  we  are  compelled  to  conclude  that  the 
demurrer  should  have  been  overruled,  and 
we  recommend  that  the  judgment  be  revers- 
ed, and  the  cause  remanded,  with  directions 
that  such  an  order  be  entered. 

HASTINGS  and  KIRKPATRICK,  Ca,  con- 
car. 


PER  CURIAM.  For  the  reasons 
the  foregoing  opinion,  the  Judgme 
district  court  Is  reversed,  and  the 
manded  for  further  proceedings  i 
ance  with  said  opinion.  Reversed 
manded. 


HOOVEB  V.  HOOVER. 
(Snpreme  Court  of  Nebraska.    Dec. 

CONTINUANCE— ACCIDENT  TO  TRAIl 
OF  PARTY  AND  ATTORNEY. 

1.  The  plaintiff  in  error  resided  i 

and  left  that  city  with  her  attome; 

witness  on  the  morning  of  January 

present  at  the  trial  of  her  case  at  1 

on  the  next  day,  the  trial  l>eing  set  i 

I  m.  on  the  9th  of  January.     The  pan 

over  night  at  Hastings  to  consult  a 

tomey  associated  in  the  case,  intendi: 

the  morning  train  due  to  leave  Hastii 

a.  m.  and  to  arrive  at  Red  Cloud  at  1 

On  account  of  an  accident  the  train  ' 

ed  in  Hastings  until  1  o'clock  p.  m.,  ai 

I  in  error's  attorney  during  the  delay  co 

:  ed  by  telephone  with  the  presiding  jnc 

i 'Cloud  and  with  the  attorney  for  del 

I   error,    but   could    not   obtain    their    < 

fiassing   the  case   until   the   arrival   i 
ayed  train.     The  attorney  then  com 
i  with  a  resident  attorney  of  Red  Clou( 
ployed  him  to  move  for  a  continual 
I  case,  and  to  represent  plaintiff  in  er 
I  trial  if  a  continuance  was  denied.    1 
for  a  continuance  was  overruled,  a 
and  a  decree  entered  for  the  defend 
ror.     A  motion  for  a  new  trial,  filed 
I  ti£[  in  error  on  the  morning  of  the 
I  was  also  overruled.     Held,  that  on  t 
I  the  district  court  erred  in  not  passin; 
of  the  cause  until  the  arrival  of  tt 
train  in  Red  Cloud. 

Commissioners'  Opinion.  Depart 
8.  Error  to  District  Court,  Webste 
Adams,  Judge. 
"Not  to  be  officially  reported." 
Action  by  John  S.  Hoover  agalni 
W.  Hoover  for  divorce.  Decree  foi 
and  defendant  brings  error.    Reven 

Lysle  I.  Abbott,  for  plaintiff  In  . 
M.  Walters,  for  defendant  In  error. 


DUFFIE,  C.  Valeria  W.  Hoover 
S.  Hoover  were  married  in  tbe  c 
Paul,  August  7,  1901,  and  immedia 
to  Blue  Hill.  Neb.,  where  they  n 
their  residence  until  June,  1902,  wh( 
ant  in  error  commenced  this  act 
divorce  from  his  wife.  At  that  i 
Hoover  was  visiting  her  pareqts  ii 
of  Omaha,  and  continued  to  live  i 
up  to  tbe  time  of  the  decree  enter 
case  January  9,  1903.  We  gather 
record  that  at  a  sitting  of  the  com 
that  time  the  parties  were  in  court 
trial,  but  that  on  account  of  sickm 
family  of  the  presiding  Judge  he,  o: 
motion,  continued  the  case  until  Jai 
On  the  8th  of  January  Mrs.  Hoovei 
with  her  father  and  one  of  her  attoi 
the  city  of  Omaha  to  be  present  at 
John  C.  Stevens,  of  Hastings,  wa 
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time  asBouiated  as  an  attorney  In  the  case, 
and  the  parties  stopped  over  at  Hastinga  for 
consultation  with  him,  expecting  to  take  the 
9:10  morning  train  from  Hastings,  which  was 
dne  to  arrive  in  Bed  Clond  at  12-.35  p.  m., 
nearly  an  hour  before  the  time  set  for  trial. 
The  Red  Glond  train  was  delayed  in  start- 
ing from  Hastings  by  a  connecting  train  on 
the  main  line  being  late.  After  the  arrival 
of  the  delayed  train  the  engine  of  the  Bed 
Cloud  train,  which  was  being  brought  from 
the  roundhouse,  was  derailed  by  a  misplaced 
switch,  and  was  not  got  back  upon  the  rails 
nntil  1  o'clock  p.  m.  of  the  said  day.  Im- 
mediately upon  being  informed  of  the  derail- 
ment of  the  engine  one  of  the  counsel  for 
Hrs.  Hoover  telephoned  to  the  presiding 
judge  at  Red  Gload  informing  him  of  the  ac- 
cident, and  asking  him  to  pass  the  trial  of 
the  case  until  the  arrival  of  the  delayed  train 
at  Red  Cloud.  The  judge  replied  that  the 
case  would  be  called  for  trial  at  1:80  p.  m. 
unless  plaintiff  consented  to  a  continuance, 
and  thereupon  Mrs.  Hoover's  counsel  called 
up  tbe  attorney  for  the  plaintiff,  informed 
him  of  the  cause  of  their  delay,  and  asked 
that  he  consent  to  a  posti>onement  of  the 
trial  nntil  Mrs.  Hoover  and  her  party  conld 
reach  B^d  Cloud.  The  attorney  refused  to 
consent  to  a  continuance  of  the  cause,  when 
B.  McNeny,  an  attorney  at  Red  Cloud, 
was  communicated  with  over  the  telephone, 
the  facts  stated  to  him,  and  he  was  em- 
ployed to  file  a  motion  for  a  continuance, 
and.  in  case  the  same  was  overruled,  to  rep- 
resent Mrs.  Hoover  at  the  trial  as  best  be 
could  in  the  absence  of  her  witnesses,  and 
with  no  real  knowledge  of  the  facts  in  the 
case.  Thereupon  Mr.  McNeny  filed  a  mo- 
tion, supported  by  bis  affidavit,  reciting  that 
Mrs.  Hoover  and  her  counsel,  together  with 
one  of  her  witnesses,  were  on  their  way  to 
Red  Cloud,  but  bad  been  delayed  by  an  acci- 
dent to  the  engine  of  their  train;  that  affiant 
was  informed  and  believed  that  the  defendant 
had  a  good  and  meritorious  defense,  and  tliat 
she  would  be  present  with  her  counsel  and 
witnesses  nx>on  the  arrival  of  the  delayed 
train,  ready  to  proceed  with  the  trial.  This 
motion  was  overruled,  the  case  called  for 
trial,  the  evidence  of  the  plaintiff  and  his 
witnesses  taken,  and  a  decree  entered  grant- 
ing him  a  divorce.  Upon  the  arrival  of  the 
train  at  Red  Cloud  at  6  o'clock  on  the  even- 
ing of  January  Mh  a  motion  for  a  new  trial 
was  made,  and  overruled  by  the  court,  where- 
upon defendant  sued  ont  a  writ  of  error  to 
this  court. 

In  a  written  brief  filed  by  defendant  In 
error  it  is  attemirted  to  Justify  the  refusal 
of  the  court  to  grant  a  postponement  of  the 
trial  upon  the  gronnd  that  the  affidavit  of 
Mr.  McNeny  filed  In  support  thereof  does 
not  state  what  Mrs.  Hoover  or  her  absent 
witnesses  would  testify  to  if  present.  It  Is 
a  rule  of  almost  universal  application  that, 
where  a  continnance  is  asked  uimn  the 
cround  of  absent  witnesses,  the  affidavit  in 


support  of  the  motion  must  show  the  facts 
to  which  the  absent  witnesses  will  testify. 
This  is  necessary  in  order  that  the  court  may 
see  whether  the  evidence  of  the  absent  wit- 
nesses is  pertinent  or  material  to  the  issues 
to  be  tried.  But  this  rule,  like  all  others,  has 
its  exceptions.  In  the  case  at  bar  Mrs. 
Hoover  and  all  those  who  had  knowledge  of 
the  facts  in  her  case  were  on  the  delayed 
train.  There  was  no  one  in  Red  Cloud  who 
had  knowledge  sufficient  to  enable  them  to 
make  the  affidavit  required  In  her  case. 
These  facts  were  known  to  the  judge,  and  be 
should  have  taken  them  Into  consideratlou 
in  passing  upon  the  motion.  It  is  undisputed 
that  the  plaintiff  In  error  was  on  her  way  to 
attend  the  trial;  that,  bad  no  accident  oc- 
curred to  the  train,  she  would  have  arrived 
before  the  case  was  called  in  Its  regular  or- 
der. There  was  no  circumstance  to  give  rise 
to  any  suspicion  that  she  was  seeldng  to  de- 
lay the  trial.  All  the  facts  itoliit  to  a  con- 
clusion that  she  was  In  good  faith  making 
an  honest  effort  to  reach  Red  Cloud  in  time 
for  the  trial.  The  charges  made  against  her 
In  the  petition  show  conclusively  that  she 
herself  would  be  the  most  important  witness 
in  her  own  behalf,  and  under  the  circum- 
stances there  is  no  doubt  that  the  court 
should  have  granted  the  continuance  asked 
for. 

There  is  another  view  of  the  case  which 
mnst  be  taken  Into  consideration.  In  all 
divorce  cases  the  state  is  an  Interested  party. 
No  court  would  grant  a  divorce  when  con- 
vinced that  the  parties  were  in  collnsion  to 
obtain  a  decree.  No  court  ought  to  grant  a 
divorce  on  an  ex  parte  hearing,  when  satis- 
fled  that  the  other  party  Is  making  an  honest 
endeavor  to  be  present  and  to  be  heard,  and 
no  unusual  delay  of  the  trial  is  asked  for. 
We  have  been  unable  to  find  any  reason 
which  could  be  urged  in  affirmance  of  the  de- 
cree granted  under  the  circumstances  in  this 
case,  and  we  therefore  recommend  a  reversal 
of  the  decree  and  remanding  the  case  for  a 
new  trial. 

KIRKPATRICK,  O.,  concurs. 

PBR  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 


ATRBS  T.  NIXON  et  aL 

(Supreme  Court  of  Nebraska.    Dec.  2,  1008.) 

ACTION    ON     NOTBl— EVIDENCE— PAYMENT— B8- 
TOFFEL— RELEASE  OF  INDORSBR. 

1.  There  being  no  evidence  in  support  of  the 
verdict  and  judgment,  the  same  ore  set  aside 
and  a  new  trial  granted. 
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ComralsBloncrs'  Opinion.  I>epartment  No. 
1.  Error  to  District  Court,  Dakota  County; 
Graves,  Judge. 
"Not  to  be  officially  reported." 
Action  by  Marion  O.  Ayres  against  A.  M. 
Nixon  and  Lewis  Roclsweli.  Judgment  for 
defendants,  and  plaintlfll  brings  error.  Re- 
versed. 

U.  E.  Evans,  for  plaintiff  In  error.  Wm.  P. 
Wames  and  M.  D.  Xyler,  for  defendants  In 
error, 

AMES,  C.  This  la  an  action  on  a  promis- 
sory note  executed  by  the  defendant  in  er- 
ror Nixon  to  the  defendant  in  error  lioclc- 
well,  and  by  the  latter,  before  maturity,  sold 
and  indorsed  to  the  plaintiff  in  error,  who 
was  plaintiff  below.  The  answer  of  Nixon, 
which  is  of  somewhat  unusual  lengtli,  pleads 
substantially  three  defenses:  First,  material 
alteration  after  execution  and  delivery;  sec- 
ond, payment  by  Nixon  to  Rockwell  as  the 
authorized  agent  of  the  plaintiff  In  that  be- 
half; and,  third,  that  after  Nixon  had  made 
payment  to  Rockwell  the  plaintiff,  by  reason 
of  certain  conversations  and  transactions  with 
the  former,  became  estopped  to  deny  that 
Rockwell  was  not  his  duly  authorized  agent 
for  the  purpose,  or,  at  any  rate,  that  such 
payment  was  not  effectual  to  discharge  Nixon 
from  the  obligation.  There  was  a  verdict 
and  Judgment  In  favor  of  the  plaintiff  against 
liockwell,  and  in  favor  of  Nixon  against  the 
plaintiCr. 

The  case  was  submitted  without  oral  ar- 
gument, but  upon  briefs  by  both  parties  from 
which  we  infer  that  it  is  not  seriously  con- 
tended that  the  first  defense  is  sufficiently 
supported  by  the  evidence.  The  alleged  pay- 
ment was  by  a  new  note,  secured  by  chattel 
mortgage  and  executed  and  delivered  to 
Rockwell  as  payee,  and  converted  by  the 
latter  to  his  own  use.  This  transaction  was 
some  time  after  the  maturity  of  the  former 
note,  which  was  not  given  up,  but  which 
then  was  and  had  been  and  continued  to  be 
in  posseRsiou  of  the  plaintiff. 

The  evidence  on  the  question  of  agency  Is 
extremely  meager.  It  Is  emphatically  de- 
nied by  the  plaintiff,  and  not  testified  to 
positively  by  any  one.  The  only  other  wit- 
ness upon  the  point  is  Rockwell,  from  whose 
testimony  it  may  be  gathered  that  he  was  In 
the  habit  of  selling  to  the  plaintiff,  or  to  a 
bnnk  of  which  the  plaintiff  was  an  officer, 
notes  and  securities  of  the  kind  In  question, 
and.  when  they  became  due,  of  procuring 
new  obligations  of  the  same  character  pay- 
able to  himself,  and  of  selling  and  indorsing 
or  assigning  them  to  the  bank,  and  using  the 
proceeds  in  taking  up  previously  negotiated 
paper  upon  which  he  was  liable  as  indorser 
or  guarantor.  There  was  thus  an  entire 
failure  of  proof  upon  this  issue. 

The  evidence  on  the  question  of  estoppel 
iR  the  testimony  of  Nixon  alone,  to  the  effect 
that  on  the  20th  of  December.  1S08,  after 
having  learned  that  Rockwell  had  sold  the 


new  note  and  mortgage,  and  had 
the  note  In  suit,  he  saw  the  plaint 
place  of  business  of  tlie  latter  and  ) 
him  to  demand  payment  of  the 
from  Rockwell,  which  be  promj 
neglected  to  do,  and  that  on  the 
day  he  asked  plaintiff  if  he  had 
thing  straightened  up,"  to  which  tb( 
replied:  "After  you  went  away  1 
that  thing  over,  and  decided  the  b 
to  do  was  not  to  say  anything.  1 
that  if  I  said  anything  about  It  to 
would  think  you  had  told  me,  and 
I  would  write  him  next  week  and 
to  send  me  a  draft;"  and  that  oi 
lowing  day  the  plaintiff  said  to  him 
feel  anyways  alarmed  about  it,  1 
see  It  was  paid."  These  conversa 
denied  by  the  plaintiff,  but  Nixon 
he  afterwards  asked  the  plaintiff,  o 
by  letter,  if  he  had  gotten  the  note 
was  answered  in  the  negative.  Od 
of  March,  1899,  the  plaintiff  took  t 
ment  or  conveyance  of  all  of  E 
property  In  satisfaction  of  Indebte 
the  latter  to  him.  Nixon  contends 
for  these  conversations  and  promis 
plaintiff  by  which  he  was  misled  a 
into  a  sense  of  security,  he  might  1 
self  obtained  payment  of  satlsfact 
Rockwell,  who,  he  says,  previous  t 
signment,  had  sufficient  means  frc 
to  have  made  the  same.  But  we  d 
that  these  conversations  bad  the 
thus  Imputed  to  them,  nor  can  w 
Nixon's  alternative  proposition  tha 
leged  promises  were  made  for  a  c 
tion,  rendering  them  obligatory  as  a 
There  is  no  charge  or  evidence  of 
the  assignment  or  conveyance  to  1 
tiff,  and  the  decision  of  this  court 
National  Bank  of  Greenwood  v.  W 
N.  W.  1126,  cited  by  counsel.  Is  not 
In  that  case  a  surety  claimed  to  be 
becouse  of  certain  alleged  frauduh 
actions  between  the  principal  and  t 
In  the  case  at  bar  the  principal  se 
discharged  because  of  the  circt 
above  recited.  The  two  cases  are 
in  any  respect 

There  are  a  large  nomber  of  asf 
of  error,  but,  as  we  have  thus  rei 
conclusion  that  the  defenses  pie 
wholly  unsupported  by  evidence,  it 
essary  to  treat  of  them. 

It  is  recommended  that  the  Jud 
the  district  court  be  reversed  an 
trial  granted. 

HASTINGS  and  OLDHAM,  OC 

PER  CURIAM.  The  conclnslone 
by  the  Commissioners  are  approve) 
appearing  that  the  adoption  of  tl: 
mendatlona  made  will  result  In  a 
cision  of  the  cause,  it  is  ordered 
judgment  of  the  district  court  be 
and  a  new  trial  granted. 
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CITHERS  r.  DAMERELL  et  aL 
taiireinc  Court  of  Nebraska.    Dec.  2,  1908.) 

CONVBRSION— SVIDENCB. 
L  fij-vidence  examined,   and  held  to  warrant 
•  court  in  directing  a  vodict  for  the  defend- 
ts. 

ComxnlBalonen'  Opinion.     Department  No. 
EhTor  to  District  Court,  Webster  County; 
lams.  Judge. 

"Not  to  be  officially  reported." 
Action  by  Charles  F.  Gathers,  administrator 
r>e  Jay  Jndson,  against  Robert  Damerell 
id  otliers.  Judgment  for  defendants,  and 
aintifr  brings  error.  AfHnned. 
Bernard  McNeny,  for  plalntllT  In  error.  !>. 
.  Black  ledge  and  B.  U.  Overman,  for  def end- 
its  In  error. 

Ar.BGRT,  C.    In  the  petition  filed  In  the 
Istrlct  court  It  Is  alleged.  In  substance,  that 
lie  plaintiff  la  the  duly  appointed  and  quail- 
ed administrator  of  the  estate  of  one  Judson; 
bat  at  or  about  the  time  of  his  death  the  de- 
«aaed   was  possessed  of  four  rlngs^  each  of 
he  value  of  $10,  dishes  of  the  value  of  $50,  a 
lote  and  mortgage  executed  by  one  Cbaney 
ind  wife  to  the  deceased  for  the  sum  and  of 
he  value  of  $200,  and  money  of  the  value  of 
n.SOO:   that  at  or  about  the  time  of  the  death 
it  the  deceased  the  defendants  obtained  pos- 
session  of  said  goods,   chattels,   and  money, 
and  unlawfully  converted  the  same  to  their 
own  uae.     The  defendant  Dr.   Damerell  an- 
swered, admitting  the  legal  capacity  of  the 
plaintiff  to  maintain  the  action,  and  alleging 
that  the  Cbaney  note  mentioned  in  the  petition 
bad  been  duly  transferred  and  delivered  to  him 
by  the  deceased  In  his  lifetime  for  $200,  to  ap- 
ply on  account  for  professional  services,  as  a 
practicing  physician,  rendered  by  the  former 
!o  the  lattv.    All  the  other  allegations  of  the 
petition  are  denied  by  this  answer.    The  de- 
fendant Fulslfer  answered,  admitting  the  ap- 
pointment of  the  plaintiff  as   administrator, 
and  denying  all  the  other  allegations  of  the 
petition.     The  defendant  Tomllson  failed  to 
answer,  and  made  no  appearance  In  the  case. 
The  plaintiff  replied  to  the  answer  of  the  de- 
fendant Dr.  Damerell,  denying  all  the  affirm- 
ative allegations  therein   contained.     At   the 
close  of  the  testimony  for  the  plaintiff,  the 
court  directed  a  verdict  for  the  defendants, 
and  gave  Judgment  accordingly.    The  plain- 
tiff prosecutes  error  to  this  court. 

The  only  complaint  made  in  the  brief  and 
argument  of  the  plalntUf  Is  of  the  action  of 
tbe  coiurt  In  directing  a  verdict.  Hence  the 
only  question  presented  by  the  record  Is 
whether  the  evidence  adduced  tends  to  estab- 
lish a  cause  of  action  against  the  defendants, 
uT  any  of  them.  No  attempt  was  made  to 
prove  the  conversion  of  the  rings  or  the  dishes, 
so  they  deserve  no  further  notice. 

The  evidence  shows  that  Judson  died  Janu- 
ary 26,  1902,  and  that  the  defendants  Pulsifer 
and  Tomllson  attended  him  in  his  last  Illness; 
the  attendance  of  the  former  dating  from  De- 
^!mber,  81,  1901,  and  of  the  laUer  from  aome 


three  days  before  hta  death.  The  defendant 
Dr.  Damerell  was  his  attending  physician. 
On  October  7, 1901,  the  deceased  sold  a  note  to 
one  Overman,  receiving  therefor  $710  In  mon- 
ey. Pulsifer,  during  his  attendance  on  tbe 
deceased,  got  a  check  of  $80  cashed  for  him, 
and  afterward  received  for  him  the  proceeds 
of  a  note  sold  by  the  deceased  to  a  Mrs.  Wel- 
derman,  amounting  to  $298.  The  deceased, 
some  time  before  his  death,  owned  the  Cbaney 
note  and  mortgage,  mentioned  In  the  petition, 
and  on  the  16th  day  of  January,  1902,  signed 
and  acknowledged  a  release  of  the  mortgage. 
It  was  filed  for  record  the  day  before  his  death 
by  Dr.  Damerell.  He  also  held  another  note 
and  mortgage,  against  a  different  party,  on 
which  there  was  due  $120.  After  his  death 
only  some  $18  In  money  could  be  found,  be- 
longing to  him.  Dr.  Damerell  was  in  posses- 
sion of  the  Chaney  note  and  mortgage,  and 
appears  to  have  obtained  possession  thereof 
during  the  lifetime  of  tbe  deceased.  Pulsifw 
was  called  as  a  witness  on  behalf  of  the  plain- 
tiff. He  testified  that,  acting  under  the  direc- 
tions of  the  deceased,  he  paid  several  bills  for 
him  out  of  the  proceeds  of  the  $90  check, 
and  turned  over  the  balance  to  him;  that  he 
turned  over  to  the  deceased  the  whole  of  the 
proceeds  of  the  sale  of  tlie  note  to  Mrs.  Welder- 
man,  amounting  to  $298.  Tbe  receipt  produced 
by  him  from  the  plaintiff  In  this  case  shows 
that  the  note  on  which  there  was  due  $120 
was  turned  over  to  the  administrator  after  his 
appointment.  From  the  foregoing  It  will  be 
seen  that  the  $710  was  received  from  Overman 
more  than  three  months  before  either  Pulsi- 
fer or  Tomllson  began  their  attendance  on  the 
deceased.  When  the  attendance  of  Dr.  Dam- 
erell began  Is  not  shown.  As  to  tbe  proceeds 
of  the  $90  check,  and  the  notes  sold  to  Mrs. 
Welderman,  Pnlslfer  gives  a  straightforward 
account  of  his  dealings  in  the  matter.  His  tes- 
timony shows  that  this  money  was  paid  over 
to  the  deceased.  It  la  In  no  way  contradicted. 
So  far  as  Tomllson  or  Dr.  Damerell  are  con- 
cerned, there  Is  nothing  to  show  that  they  ever 
handled  any  money  belonging  to  the  deceased. 
Clearly,  then,  as  to  those  items,  the  court  prop- 
erly directed  a  verdict  for  the  defendants. 

This  leaves  only  the  Chaney  note  and  mort- 
gage. The  evidence  shows  that  some  time  be- 
fore his  death  the  deceased  spoke  to  Chaney. 
expressing  a  desire  to  have  the  note  taken  up, 
to  enable  him  to  pay  some  debts  he  was  owing 
at  the  time.  On  Chaney's  expressing  his  in- 
ability to  take  up  the  note,  the  deceased  aaked 
him  if  It  would  be  all  right  If  he  sold  it  to 
some  other  person,  and  was  assured  that  It 
would.  The  evidence  further  shows  that  aft- 
erward, and  during  the  lifetime  of  the  deceas- 
ed. Dr.  Damerell  spoke  to  Chaney  about  the 
note;  asking  him  In  regard  to  It,  and  whether 
It  would  be  satisfactory  for  him  to  buy  It  and 
apply  the  amount  on  an  account  which  the 
deceased  owed  him.  This  note  and  mortgage, 
as  well  as  the  release  of  the  mortgage,  passed 
Into  the  possession  of  Dr.  Damerell  during  the 
lifetime  of  the  deceased.    But  the  note  waa  not 
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Indorsed,  nor  was  there  any  written  assigmnent 
of  the  mortgage.  Dr.  Damerell  afterward  sur- 
rendered the  paper  to  Chaney,  taking  a  new 
note  and  mortgage,  payable  to  himself,  for  the 
debt.  Dr.  Damei«ll  was  called  as  a  witness 
for  the  plaintiff,  but  was  not  interrogated  in 
regard  to  the  Chauey  note  and  mortgage,  nor 
as  to  how  he  obtained  possession  of  them.  He 
did  not  take  the  witness  stand  in  his  own  be- 
half to  explain  this  transaction,  apparently  act- 
ing on  the  assumption  that  be  was  incompetent 
to  testify  on  that  point,  under  the  provisions  of 
section  320,  of  the  Code  of  Civil  Procedure, 
relative  to  transactions  with  a  deceased  per- 
son. 

The  plaintiff  contends  that  this  state  of  af- 
fairs makes  a  prima  facie  caae  of  conversion 
against  Dr.  Damerell.  We  do  not  think  so. 
That  the  equitable  or  beneficial  title  to  a 
negotiable  instrument  payable  to  the  order  of 
the  payee  may  be  transferred  by  mere  deliv- 
ery and  wltbout  Indorsement  is  well  settled. 
Hartzell  v.  McClurg,  54  Neb.  317,  74  N.  W. 
626;  Leavitt  v.  Bell,  55  Neb.  57,  73  N.  W. 
524;  Nelson  v.  Ferris,  30  Mich.  497:  Haesclg 
V.  Brown,  34  Mich.  503.  In  Younker  v.  Mar- 
tin, 18  Iowa,  143,  Dillon,  J.,  said:  "Notes  are 
choses  in  action— that  Is,  tilings  wliich  must  be 
recovered  by  actions  at  law— and,  like  all  oth- 
er things  in  action,  they  may  Xte  assigned,  and 
title  will  pass  without  indorsement."  On  the 
facts  disclosed,  then,  we  must  either  presume 
that  the  possession  of  the  paper  by  Dr.  Dam- 
erell was  wrongful,  and  in  fraud  of  the  deceas- 
ed and  his  representatives,  or  that  the  bene- 
ficial title  was  transferred  to  him  by  the  de- 
ceased in  his  lifetime.  Wrong  is  never  pre- 
sumed, but  must  be  proved,  and  the  burden 
was  upon  the  plaintiff  to  establish  a  wrong  in 
this  case.  This,  In  our  opinion,  he  failed  to  do. 
The  explanation  made  by  Dr.  Damerell  to 
Chaney,  after  the  death  of  the  deceased,  of 
his  taking  a  release  of  the  mortgage.  Instead 
of  an  assignment,  was  that  it  was  done  for  the 
purpose  of  avoiding  the  expense  of  recording 
both  an  assignment  and  a  release.  The  course 
pursued  in  that  respect  was  not  unusual,  and 
the  explanation  is  entirely  reasonable. 

It  is  recommended  that  the  Judgment  of  tb« 
district  court  be  ahlrmed. 

BARNES  and  GLANVIIiLB,  CO.,  concnr. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the 
judgment  of  the  district  court  be  afDrmed. 


HUDDLBSON  et  al.  y.  POLK. 

(Supreme  Court  of  Nebraska.    Dec.  2,  1903.) 
SHERIFF— MISCONDUCT— LIABILITY  ON  BOND- 
ASSIGNMENT   FOR   BENEFIT  OF  CREDITORS- 
FAILURE  TO  RECORD— ACTION  ON  CLAIMS. 
1.  The  sureties  on  the  olllcial  bond  of  a  sher- 
ift  are  liable  for  his  misconduct  when  acting  as 


assignee  under  the  provisions  of  8e< 
6,  Comp.  St.  1899. 

2.  "The  provision  of  section  6,  c.  6, 
1899,  requiring  the  filing  of  a  deed 
ment  for  record  in  the  clerk's  otB 
county  in  which  the  assignee  resic 
twenty-four  hours  after  its  executioi 
datory.  •  •  •"  Miller  v.  Waite, 
355,  60  Neb.  431,  followed. 

3.  The  fact  that  the  assignor  reqne 
iff  acting  as  assignee  to  withhold  a 
record  beyond  the  statutory  time  is 
for  8uch  neglect. 

4.  An  attorney  to  whom  claims  i 
ditionally  assigned  may  prosecute  ai 
liis  own  name  for  a  recovery  on  si 
without  joining  the  original  claiman 

5.  The  claims  of  creditors  who  stan 
tile  attitude  to  an  assignment  cann 
rated  with  the  claims  of  those  who 
plied  with  the  act  in  a  distribution  ( 
ceeds  of  the  assigned  property. 

6.  Evidence  examined,  and  held  no 
to  show  a  compliance  with  the  stat 
matter  of  recording  an  assignment  d 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Depar 
1.  Error  to  District  Court,  Lancai 
ty;   Corqish,  Judge. 

Action  by  Orpheus  B.  Polk  agali 
A.  Huddleson  and  others.  Jud£ 
plaintiff.  Certain  defendants  bri 
Affirmed. 

Wlllard  E.  Stewart,  for  plaintlffi 
Mockett  &  Polk  and  Stewart  &  M 
defendant  in  error. 

OLDHAM,  C.  This  was  an  ac 
tuted  by  Orpheus  B.  Polk,  as  ai 
numerous  creditors  of  the  firm  of  : 
an  Company,  a  partnership  doing  t 
Lincoln,  Neb.,  against  the  sheriff  ( 
ter  county  and  the  sureties  on  t 
bond,  for  the  failure  of  the  sherif 
deed  of  assignment  executed  and  di 
him,  as  sheriff  of  said  county,  by  t 
Muir-Cowan  Company,  within  the 
quired  by  law.  The  petition  allege 
reason  of  such  failure  and  neglect 
and  effects  of  the  Insolvent  firm  i 
been  delivered  to  such  sheriff  af 
were  taken  from  his  possession  I 
ment  proceedings  Instituted  by  o 
Itors,  and  that  the  amount  and  va 
goods  so  taken  was  equal  to,  or  in 
the  claims  ass^ned  to  plaintiff, 
ties  on  the  sheriff's  bond  answerec 
numerous  defenses,  which  will  be 
in  the  opinion.  Plaintiff  replied  w 
eral  denial  of  the  facts  alleged  in  tl 
There  was  a  trial  to  a  Jury.  The 
reeled  a  verdict  for  plaintiff  in  tl 
$2,839,  which  was  accordingly  reti 
Judgment  was  rendered  upon  the  v( 
the  defendant  sureties  bring  em 
court. 

The  first  contention  Is  that  tl 
when  acting  as  assignee  under  the 
of  chapter  6,  Comp.  St  1889,  ac 
color  of,  but  not  by  virtue  of,  his 
heuce  the  sureties  on  bis  official 

f  4.  See  Assignments,  voL  4,  Cent.  Di 
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lot  liable  tor  sncli  mlscondact.  Tbls  con- 
eution.  however,  flies  In  tbe  face  of  the  plain 
anguage  of  section  7,  c.  6,  Comp.  St  1899, 
chlcb  says:  "Immediately  upon  tbe  execu- 
lon  and  delivery  on  any  such  assignment, 
:be  sherlS  shall  take  possession  of  all  the 
issigned  estate,  and  preserve,  insure,  and 
lafely  keep  the  same  for  administration  ac- 
sordlDK  to  law,  and  tbe  sberiS  and  bis  sure- 
iea  shall  be  liable,  upon  Us  official  bond,  for 
[be  faithful  execution  of  tbe  trust  created  by 
inch  assignment,  for  tbe  preservation  of  such 
issigned  estate,  and  for  the  accounting  for 
and  paying  over  of  all  moneys  derived  there- 
from." 

The  next  question  urged  Is  that  the  deed 
of   assignment  is   absolutely  void,   because 
made  for  the  purpose  of  hindering  and  de- 
laying creditors,  and  therefore  conveyed  no 
rights  to  the  assignee,  even  bad  be  recorded 
It  as  provided  by  law.    The  same  objection 
to  this  deed  was  urged  before  this  court  in 
Miller  V.  Waite,  59  Neb.  319,  80  N.  W.  907; 
and  It  was  there  held  that  tbe  deed  was  not 
void  upon  its  face,  and  that  its  execution  and 
delivery  conveyed  the  effects  of  tbe  insol- 
vent estate  to  the  sheriff,  as  assignee.    On  a 
rehearing  of  this  case  in  Miller  v.  Walte,  60 
Neb.  431,  83  N.  W.  355,  It  was  held  that  tbe 
provision  of  the  statute  requiring  tbe  deed 
to  be  recorded  within  24  hours  were  manda- 
tory, and  a  failure  to  file  such  instrument 
within  tbe  time  limited  by  statute  avoids 
tbe  assignment,  and  renders  it  of  no  force 
and  effect.    It  follows  from  these  conclusions 
that,  bad  the  sheriff  recorded  the  deed  with- 
in the  time  ijrescribed  by  statute,  he  would 
have  conserved  the  property  and  Impounded 
it  for  the  benefit  of  creditors  who  filed  their 
claims    for   allowance   as    provided    for   by 
chapter  6,  supra.    CSonsequcutly  bis  failure  to 
file  tbe  deed  amounted  to  a  neglect  of  official 
duty,  for  which  be  and  bis  bond  are  liable  to 
the  extent  to  which  creditors  who  complied 
with  the  provisions  of  the  assignment  act 
have  been  injured.    It  clearly  appears  from 
tbe  record  that  ail  of  the  creditors  for  whom 
plaintiff   acted   as   assignee   bad   ffied   their 
claims  with  tbe  county  court,  and  that  such 
claims  bad  been  duly  allowed;  and  the  proof 
In  the  record  shows  that  there  were  suffi- 
cient assets  of  tbe  bankrupt  estate  to  have 
paid  these  claims,  had  tbe  deed  been  record- 
ed, and  possession  of  the  property  retained 
by  the  sheriff  as  asslguee.    It  is  urged,  how- 
ever, in   extenuation   of   the   action   of  the 
sheriff,  that  he  failed  to  record  tbe  deeds  for 
10  days  by  request  of  tbe  assignor  and  bis 
attorney,  and  because  uo  registry  fee  was 
paid  him  by  the  assignor  at  the  time  the 
deed  was  delivered  to  him.    We  think  there 
is  little  merit  in  this  explanation.    When  tbe 
ttaerifl  accepted  the  deed  and  took  posses- 
sion of  tbe  property  as  assignee.  It  was  his 
duty  to  comply  with  the  statute  by  having 
the  deed  recorded,  and  the  provisions  of  the 
■tatnte  were  ample  to  reimburse  him  for  any 
recording  fees  expended,  from  the  assets  of 
97  N.W.-40 


the  bankrupt  estate.  When  be  accepted  tbls 
trust,  be  should  have  executed  It  faithfully, 
for  tbe  benefit  of  creditors  as  well  as  for  tbe 
benefit  of  tbe  assignor. 

It  is  also  urged  by  defendants  that  tbe 
plaintiff  in  tbls  cause  of  action  Is  not  the 
real  party  In  interest,  and  that  therefore  the 
action  should  abate.  The  evidence,  about 
which  there  ia  no  dispute,  shows  that  all 
the  claims  represented  by  plaintiff  were  un- 
conditionally assigned  to  him  by  the  various 
creditors  whom  he  represented;  that  tbe  con- 
sideration of  the  assignment  was  that  tbe 
prosecution  of  the  claims  for  one-half  tbe 
amount  which  should  be  recovered,  as  well 
as  a  release  of  attorney  fees  already  earned 
by  bim  in  tbe  prosecution  of  other  suits  for 
these  creditors  growing  out  of  the  same  fail- 
ure. This  assignment,  having  been  an  un- 
conditional conveyance  of  all  title  to  and 
right  of  action  upon  each  of  the  claims,  was 
sufficient  to  authorize  tbe  maintenance  of 
this  suit  in  plaintiff's  name  alone,  without 
joining  any  of  bis  beneficiaries.  Meeker  v. 
Waldron  (Neb.)  87  N.  W.  539;  Allen  v. 
Brown,  44  N.  Y.  231. 

It  is  suggested  that,  even  if  plaintiff  were 
Itermitted  to  recover,  be  should  only  have 
been  allowed  to  recover  a  pro  rata  share  of 
tbe  entire  Indebtedness  of  the  defunct  firm; 
that  the  claims  of  adverse  creditors  who  pro- 
ceeded by  attachments  and  executions  against 
and  consumed  the  assets  of  the  bankrupt  es- 
tate should  be  taken  Into  consideration  In  fix- 
ing the  amount  of  plaintlfiTs  recovery.  It  will 
be  remembered  that  tbe  amount  of  the  claims 
filed  with  tbe  county  court  in  compliance  with 
chapter  6,  supra,  was  sbovni  by  the  testbuony 
to  have  been  less  than  tbe  value  of  tbe  prop- 
erty for  which  a  recovery  was  sought  Now, 
had  the  sheriff  done  bis  duty,  and  recorded 
tbe  deed  within  tbe  time  fixed  by  statute, 
these  were  all  the  creditors  who  would  have 
been  entitled  to  participate  in  tbe  proceeds  of 
tbe  assigned  property,  and  consequently  they 
were  the  only  ones  Injured  by  his  negligent 
act.  This  principle  is  well  set  forth  by  Bur- 
rill  on  Asslgumeuts,  {  441;  "Those  whose 
claims  assume  a  hostile  attitude  to  the  assign- 
ment cannot  claim  any  Interest  under  it,  or 
Insist  on  standing  as  parties  to  it.  Thus, 
where  a  creditor  has  attached  assigned  prop- 
erty, claiming  that  the  assignment  was  inval- 
id, he  was  not  allowed  to  enforce  payment  of 
his  distributive  share." 

It  is  finally  contended  by  counsel  for  de- 
fendants that  there  was  evidence  in  the  rec- 
ord tending  to  show  a  recording  of  tbe  In- 
strument with  the  county  clerk  of  Lancas- 
ter county,  which  should  have  been  submit- 
ted to  the  jury,  and  that  in  the  face  of  this 
testimony,  it  was  error  to  direct  a  verdict 
for  plaintiff.  We  have  examined  tbe  rec- 
ord carefully  to  see  if  there  Is  merit  in  tbi!) 
contention.  In  the  first  place,  each  of  the  an- 
swers of  defendants  admitted  that  the  deed 
was  not  filed  for  10  days,  and  alleged  as  an 
excuse  a  request  of  tbe  assignor  to  tbe  sber- 
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Iff,  and  the  failure  of  the  assignor  to  advance 
the  fees  necessary  for  the  recording  of  the 
deed.  This  defense  we  have  already  consid- 
ered. In  the  next  place,  the  sheriff  himself 
testified  and  said  that  he  did  not  record  the 
deed  for  10  days  because  the  assignor  reqnest- 
ed  him  not  to  do  so,  and  becanse  no  fees  were 
advanced  for  paying  the  expense  of  the  re- 
cording. The  deputy  sheriff  who  had  the 
matter  In  hand  for  his  principal,  and  was  In 
charge  of  the  assigned  estate,  testlfled,  to  the 
first  Instance,  that  on  the  morning  after  the 
receipt  of  the  deed  he  went  to  the  register  of 
deed's  ofSce  to  record  the  same;  that  the 
register  demanded  a  fee  of  $1.25;  that  he 
commnnicated  with  counsel  for  the  assignor, 
and  was  told  that  they  would  not  advance  the 
fees  at  that  time,  as  they  did  not  want  the 
deed  recorded  yet  Upon  being  recalled,  the 
depnty  sheriff  testlfled  that,  after  leaving  the 
office  of  the  register  of  deeds,  he  took  the  deed 
of  assignment  to  the  county  clerk's  office; 
that  some  of  the  employes  of  the  office  were 
there  when  he  entered;  that  he  laid  the  deed 
down,  with  25  or  50  cents,  and  told  them  to 
record  It,  and  then  communicated  this  to  the 
attorney  of  the  assignor,  who  told  him  that 
they  did  not  want  the  deed  recorded  then; 
that  he  took  the  deed  away,  and  it  was  not  of- 
fered for  record  for  10  days,  when  It  was 
finally  recorded  with  the  register  of  deeds. 
We  do  not  think  there  was  anything  In  this 
testimony  to  submit  to  the  Jury  on  the  ques- 
tion of  a  compliance  with  the  statute  In  the 
matter  of  recording  the  Instrument.  While  It 
Is  plain  that  the  depnty  sheriff  went  to  the  of- 
fice of  the  county  clerk  with  the  intention  of 
recording  the  instrument.  It  Is  equally  plain 
that,  by  the  advice  of  the  attorney  of  the  as- 
signor, he  abandoned  this  commendable  pur- 
pose, and  withdrew  the  deed  before  it  was  re- 
corded In  either  the  office  of  the  register  of 
deeds  or  of  the  county  clerk.  The  deed  con- 
veyed both  real  and  personal  estate,  and 
should  have  been  recorded  In  both  offices,  and 
was  recorded  In  neither  until  10  days  after 
Its  delivery  to  the  sheriff. 

We  therefore  conclude  that  the  judgment  of 
the  district  court  Is  right,  and  should  be  af- 
firmed, which  we  accordingly  recommend. 

AMES  and  HASTINGS,  CC,  concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  above  opinion,  the  Judgment  of  the  dis- 
trict court  is  affiirmed. 


KEITH  OOUNTT  v.  BIO  SPRINGS  LAND  & 

CATTLE  OO. 

(Supreme  Court  of  Nebraska.    Dec.  2,  1903.) 

TAX  LIBN—FOREGLOSURB— NOTICE  TO  OWNBR 

—LIMITATIONS— ACTION   BY   COUN- 

TT— DECREE. 

1.  The  notice  provided  by  section  3,  art  4,  e. 
77,  of  the  ComFlled  Statutes  of  1901,  is  not  es- 
sential to  the  validity  of  a  decree  of  toreclosare 
of  the  tax  lien. 

2.  An  action  to  foreclose  rach  a  lien  is  not 
barred  nntll  five  Tears  have  elapsed  from  the 
expiration  of  the  urn*  t»  redeem. 


8.  In  an  action  by  a  county  to  foredoae  a  U«a 
represented  by  tax-sale  certificates  pozchaiei! 
by  It  fallnre  to  allege  that  the  action  was  au- 
thorised by  the  county  hoard  is  not  Jariadictioa- 
al,  especially  where  the  petition  is  verified  br 
one  who  swears  that  be  is  the  "doly  anthoriz«il 
attorney,"  and  where  the  answer  contains  do 
averment  of  want  of  authority. 

4.  The  decree  in  such  an  action  should  not  in- 
clude taxes  for  which  no  sale  lias  been  made  or 
certificate  issued  to  plaintUC. 

Commissioners'  Opinion.    Department  No. 
1.    Appeal  from  District  Court,  ^eltb  Doos- 
I  ty;  Grimes,  Judge. 

"Not  to  be  offlciaily  reported." 
I      Action  by  the  county  of  Keith  against  the 
!  Big  Springs  Land  &  Cattie  Company.    Jndg- 
I  ment  for  plaintiff,  and  defen<^nt  appeals. 

I  Reversed. 
I 

I      H.  E.  Goodall  and  WUcoz  A  Halllgan,  for 
appellant     Hoagland  A  Hoagland,  for  ap- 
I  pellee. 


IX)BINGIER,  C.  This  Is  an  appeal  from  a 
decree  of  foreclosure  In  an  action  founded  on 
certain  tax-sale  certificates  purchased  by 
plirintlff  from  its  county  treasurer  at  private 
sale.  The  petition  also  prayed  recovery  for 
subsequent  unpaid  taxes  on  the  same  prop- 
erty and  for  certain  other  taxes  alleged  to 
have  been  duly  assessed  and  levied  for  irri- 
gation purposes.  Defendant  demurred  for  in- 
sufficiency of  the  petition  and  also  for  mis- 
joinder of  causes  and  other  grounds,  and. 
this  being  overruled,  answered,  assailing,  in- 
ter alia,  the  Jurisdiction  of  the  court  and  the 
validity  of  the  Irrigation  taxes,  and  plead- 
ing the  statute  of  limitations.  On  tbe  bear- 
ing the  court  entered  a  decree  for  most  ot 
the  taxes  claimed  In  tbe  petition,  but  finding 
a  portion  of  the  irrigation  taxes  void.  Prom 
this  decree  defendant  appeals. 

It  Is  urged  that  the  petition  was  defective 
in  failing  to  allege  a  compliance  with  sec- 
tion 3,  art  4,  c.  77,  of  the  Compiled  Statutes 
of  1001,  which  provides  for  notice  to  tbe  land- 
owner, and  appellant  relies  on  Otoe  Oounty 
V.  Brown,  16  Neb.  394,  388,  20  N.  -Wr.  274. 
641.  The  opinion  In  that  case  contains  the 
statement  that  "the  action  cannot  be  brought 
•  •  •  until  notice  has  been  given  to  the 
landowner  to  redeem."  But  this  is  foUotr- 
ed  by  the  further  statement  that  "tbe  onl; 
object  of  the  notice  Is  to  enable  the  owner  or 
occupant  of  the  land  to  pay  the  taxes  and  In- 
terest thereon  without  costs  or  expense." 
Moreover,  the  phrase  first  above  quoted  is  at 
best  a  dictum,  as  it  is  expressly  declared 
that  notice  was  given.  Since  then  this  court 
has  held  in  several  cases  that  the  notice  re- 
quired by  sections  123,  179,  art  1,  c  77,  was 
not  essential  to  recovery.  Carman  v.  Harris. 
61  Neb.  643,  85  N.  W.  818;  Merrill  v.  IJams. 
58  Neb.  706,  79  N.  W.  734;  Grant  ▼.  Barthol- 
omew, 57  Neb.  673,  78  N.  W.  314;  Van  Stten 
V.  Mediand.  53  Neb.  569,  74  N.  W.  33;  Lam- 
mers  v.  Comstock,  20  Neb.  341,  30  N.  W.  251. 
The  requirement  in  these  last-named  sections 
la  not  materially  dlffwent  from  that  In  sec- 
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tlon  3,  art  4,  c.  77,  and  the  latter  most  re- 
ceive a  similar  interpretation. 

It  is  also  claimed  that,  as  thla  action  was 
toroni^t  more  than  five  (though  less  than 
seven)  years  after  the  date  of  the  latest  cer- 
tlflcatee.  It  Is  barred.  This  contention  la  like- 
wise foreclosed  by  prior  decisions  on  other 
sections  of  the  revenue  law.  In  Darr  v.  Wls- 
ner  (Neb.)  88  N.  W.  518,  construing  section 
180,  art  1,  c.  77,  which  Is  substantially  the 
same  as  section  1,  art  4,  as  regards  the  pe- 
riod of  limitation,  these  prior  decisions  were 
reviewed  and  adhered  to.  Counsel  refers  to 
the  last-named  case  as  having  been  practi- 
cally overruled  In  McCague  v.  Douglas  Coun- 
ty (Keb.,  1902)  91  N.  W.  412.  But  we  find 
nothing  there  inconsistent  with  Darr  v.  Wis- 
ner,  supra.  The  former  case  was  an  ac- 
tion against  the  county  to  recover  payments 
ou  an  Illegal  tax  sale,  and  not  &>  bere,  an 
action  to  foreclose  the  lien  or  a  certificate. 
Darr  v.  Wisner  was,  indeed,  partly  over- 
ruled on  another  point  in  Ure  v.  Reichenberg 
(Neb.,  1902)  89  N.  W.  414;  but  on  the  ques- 
tion of  the  period  of  the  limitation  Ita  doc- 
trine and  that  of  other  cases  on  which  It  la 
founded  remains  unshaken,  and  has  been 
again  reaffirmed  in  Oallentlne  v.  Fullerton 
(Neb..  1903)  93  N.  W.  932. 

Appellants  assaU  the  Jurisdiction  of  the 
district  court  on  the  ground  that  the  peti- 
tion failed  to  allege  that  the  action  was  au- 
thorized by  the  county  commissioners.  No 
defense  of  this  kind  Is  set  up  in  the  answer, 
and  the  petition  Is  verified  by  one  who 
swears  that  "he  Is  the  duly  authorised  attor- 
ney for  plalntlft."  We  cannot  think  that  the 
omission  to  plead  specific  authorization  by, 
the  county  board  is  Jurisdictional,  especially 
where  there  is  no  plea  or  showing  to  rebut 
the  presumption  of  an  attorney's  Authority. 
So,  as  to  the  objection  that  the  certificates  re- 
cite a  sale  to  "Keith  County,"  while  appel- 
lee's official  corporate  name  is  "The  County 
of  Keith,"  we  think  that  the  petition  and  the 
evidence  are  sufficient  to  show  that  appellee 
and  the  purchaser  are  the  same  person.  The 
nillng  on  the  demurrer,  so  far  as  It  relates 
to  a  misjoinder  of  causes,  cannot  be  consid- 
ered on  this  appeaL  Leavitt  t.  Mercer  Co. 
(Xeb.,  1902)  89  N.  W.  426. 

The  court  found  that  the  certlflcates  is- 
sued to  appellee  were  void,  and  evidently 
based  its  decree  on  John  v.  Connell,  61  Neb. 
267,  86  N.  W.  82,  holding  that  in  such  a  case 
the  lien  of  the  public  is  transferred  to  the 
purchaser.  Whether  or  not  the  court's  con- 
clusions as  to  the  validity  of  the  certificates 
were  correct  we  need  not  further  Inquire, 
since,  under  the  decision  cited,  the  result 
would  be  the  same  In  either  case.  The  de- 
cree In  this  regard  is  not  based  upon  the 
pleadings,  as  the  answer  does  not  allege  that 
the  certificates  were  void,  but  refers  to  them 
in  such  a  way  as  to  recognize  their  validity. 
The  decree,  however,  la  not  vitiated  because 
the  court  may  have  given  a  wrong  reason  for 
rendering  it 


Appellant  attacks  that  portion  of  tbe  de- 
cree which  relates  to  the  taxes  for  irriga- 
tion purposes,  on  the  ground  that  the  evi- 
dence was  not  sufficient  to  show  the  validity 
of  the  assessment  We  deem  it  unnecessary 
to  determine  this  question  here,  since  both 
the  irrigation  taxes  and  the  delinquent  reg- 
ular taxes  not  Included  in  appellee's  original 
certlflcates  are,  in  our  view,  within  the  doc- 
trine of  Logan  County  v.  Camahan  (Neb., 
1902)  92  N.  W.  984,  holding  that  an  action  of 
this  kind  cannot  be  maintained  by  a  county 
unless  based  on  a  tax  deed  or  tax-sale  cortifl- 
cate.  So  far  as  this  action  is  founded  on  the 
certificates  it  was  maintainable  within  the 
rule  of  the  case  last  cited,  but  so  far  as  the 
decree  includes  taxes  for  which  no  sale  was 
made  or  certlilcate  issued  the  decree  Is  er- 
roneous, and  we  recommend  that  it  be  re- 
versed, with  directions  to  enter  another  de- 
cree in  accordance  with  this  opinion. 

HASTINGS    and    KIRKPATRICK,    CC., 

concur. 

PBR  (TDRIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  de- 
cree of  the  district  court  be  reversed,  and 
the  cause  remanded  with  directions  to  enter 
a  decree  for  so  much  only  as  is  represented 
by  appellee's  tax-sale  certificates. 


O.   F.  BLANKS  TBA  A  GOFFEB  (X>.  T. 

REES  PRINTING  CO. 

(Supreme  Court  of  Nebraska.     Dec.  2,  1903.) 

AQENCT— KVIDKNCB. 

1.  Agency  cannot  be  proved  by  the  acts  or 
declarations  of  the  alleged  agent  not  brought 
home  to  the  principal. 

2.  Evidence  examined,  and  held  not  to  support 
the  findings  and  judgment. 

Commissioners'  Opinion.  Department  No. 
8.  Error  to  District  Court  Douglas  County; 
Slabaugh,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Rees  Printing  Company 
against  the  C.  F.  Blanke  Tea  &  Coffee  Com- 
pany. Judgment  for  defendant  and  plain- 
tiff brings  error.    Beversed. 

Stlllman  A  Price,  for  plalutlfl  In  error. 
Nelson  C.  Pratt  and  Edward  M.  Wellman, 
tor  defendant  In  error. 

DDFFIE,  a  Plalntlft  In  error  is  a  corpo- 
ration organized  for  the  purpose  of  dealing 
In  teas,  coffees,  and  other  like  articles,  with 
its  principal  place  of  business  in  the  city  of 
St  Louis,  Mo.  Defendant  In  error  Is  a  cor- 
poration conducting  a  printing  and  litho- 
graphing business  in  the  city  of  Omaha,  Neb. 
Some  time  prior  to  the  year  1901,  plaintiff  in 
error  contracted  with  Charles  Spies  A  Co.,  a 
partnership  doing  business  at  Kansas  City, 
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Mo.,  to  give  them  the  ezdnslTe  sale  of  Its 
goods  In  certain  states,  Including  the  state 
of  Nebraska.  Spies  &  Co.  were  not  acting 
as  the  agent  of  the  Blanke  Tea  &  Coffee 
Company,  but  purchased  goods  from  them  di- 
rect, and  sold  them  on  their  own  account,  the 
Blanke  Tea  &  Coffee  Company  agreeing  not 
to  sell  to  any  other  parties  in  the  territory 
given  to  Spies  &  Co.,  while  Spies  &  Go. 
agreed  to  buy  all  of  their  goods  of  the  Blanke 
Tea  &  Coffee  Company,  their  business  of 
Jobbing  such  goods  In  the  territory  set  apart 
to  them  being,  as  we  understand  from  the 
evidence,  entirely  at  their  own  risk  and  ex- 
pense. About  February,  1901,  Spies  &  Co. 
employed  one  J.  W.  Johnston  to  sell  goods 
for  them  In  Nebraska  on  commission.  His 
power  extended  no  further  than  to  take  or- 
ders for  goods,  which  were  submitted  to 
Spies  &  Co.  for  acceptance  or  rejection,  as 
they  might  find  the  sale  desirable  or  not  In 
August,  1901,  Johnston  gave  the  Rees  Print- 
ing Company  a  written  order  for  5,000  ad- 
vertising pamphlets  called  "Rinehart's  In- 
dian Books,"  which  Rees  &  Co.  were  publish- 
ing, and  in  which  a  number  of  the  business 
men  of  Omaha  had  ordered  advertisements. 
One  page  of  this  pamphlet  was  to  contain  an 
advertisement  of  the  Blanke  Tea  &  Coffee 
Company  and  the  portrait  of  C.  F.  Blanke, 
the  president  The  order  is  as  follows: 
"Omaha,  August  21,  1901.  Rees  Printing  Co.: 
Please  furnish  me  five  thousand  Indian  Books 
for  which  we  agree  to  pay  the  sum  of  $100 
upon  delivery  of  goods.  Your  advertisement 
to  run  in  fifty  thousand  books.  J.  W.  John- 
ston, Agt.  0.  F.  Blanke  Tea  &  Coffee  Co." 
On  account  of  some  trouble  between  them, 
Jolmston  was  discharged  by  Spies  &  Co.,  and, 
the  books  not  having  been  paid  for,  the  Rees 
Printing  Company  commenced  an  action  in 
attachment  to  recover  the  amount  Judg- 
ment weut  in  favor  of  the  plaintiff  below, 
and  the  Blanke  Company  has  taken  error  to 
this  court 

The  evidence  Is  clear  and  undisputed  that 
Johnston  was  never  in  the  employ  of  the 
Blanke  Tea  &  Coffee  Company  either  as  agent 
or  otherwise.  But  it  is  sought  to  hold  that 
company  upon  the  ground  that  It,  through 
Spies  &  Co.,  knowingly  permitted  Johnston 
to  be  placed  in  a  situation  in  Omaha  as 
agent,  so  that  persons  of  ordinary  prudence, 
conversant  with  business  usages  and  the  na- 
ture of  the  particular  business  in  which 
Johnston  was  acting,  were  Justified  in  pre- 
suming that  he  had  authority  to  perform  the 
acts  done  by  him  and  to  bind  the  Blanke 
Company  thereby.  The  facts  upon  which  the 
claim  is  based  are  as  follows:  Johnston  used 
two  forma  of  letterheads.  One  form  gave 
the  location  of  branch  houses  of  the  Blanke 
Tea  St  Coffee  Oompany,  as  follows:  "118 
East  14th  St,  New  York;  42  &  44  Michigan 
Ave.,  Chicago;  and  522  Delaware  St,  Kan- 
sas City;'*  and  the  name  of  "J.  W.  Jotmston, 
Agent  in  Nebraska."  The  other  form  gave 
the  location  of  branch  houses  the  same  as 


above,  together  with  the  name  of  "J.  W. 
Johnston,  Gen.  Agt,  Office  50&-610  Bee  Bldg, 
Omaha,  Neb."  These  letterheads  were  is  use 
by  Johnston  in  his  correspondence  with  Spie<i 
&  Co.  of  Kansas  City,  and  on  one  or  two  oc- 
casions he  wrote  to  the  Blanke  Tea  &  Cof- 
fee Company  at  St  Louis,  using  the  paper 
having  this  letterhead.  The  door  of  bis  of- 
fice in  the  Bee  Building  bore  his  name,  and 
described  him  as  general  agent  of  the  Blanke 
Tea  &  Coffee  Company  of  St  Louis,  Mo.,  and 
this  was  ail  the  evidence,  aside  from  John- 
ston's own  declarations,  tending  to  estab- 
lish an  agency,  or  to  show  that  the  Blanke 
Tea  &  Coffee  Company  knew  that  he  was 
holding  himself  out  as  their  agent  in  Nebras- 
ka. Is  this  evidence  sufiicleut  to  support  tlie 
verdict?  We  think  not  The  law  is  well  es- 
I  tabllshed  that  agency  cannot  be  proved  bj- 
I  the  acts  or  declarations  of  the  alleged  agent 
not  brought  home  to  the  principal.  RlcbarJ 
&  Boynton  Co.  v.  School  District,  45  Neb.  77T. 
&4  N.  W.  218;  Stoll  v.  Sheldon,  13  Neb.  2i:i7. 
13  N.  W.  201;  Nostrum  v.  Halllday,  39  Ni-b. 
828,  58  N.  W.  429;  Burke  v.  Frye,  44  Neb. 
223,  62  N.  W.  476. 

If  knowledge  had  been  brongbt  home  to 
the  Blanke  Tea  &  Coffee  Company  that  John- 
ston was  dealing  with  parties  in  Omaha  as 
their  agent  and  attempting  to  bind  them  as 
such,  it  may  be  that  the  law  would  require 
them  to  disavow  his  acts,  and  to  inform  the 
parties  of  his  want  of  authority;  bat  until 
they  had  some  knowledge  that  he  was  so 
conducting  himself  the  law  is  not  so  onrea- 
sonable  as  to  charge  them  with  bis  acts,  or 
to  bind  them  by  contracts  made  on  tbeir  be- 
half, when  he  had  no  authority  to  do  so. 
The  order  for  advertising  was  taken  in  Au- 
gust, 1901.  The  evidence  is  entirely  barren 
of  any  notice  brought  home  to  the  Blanke 
Company  that  this  order  had  been  given,  and 
the  only  attempt  made  to  show  knowledge 
on  its  part  is  two  letters  written  by  John- 
ston to  the  Blanke  Company  on  paper  con- 
taining the  letterheads  above  referred  to,  but 
of  a  date  subsequent  to  the  making  of  the 
contract  The  fact  that  these  letterheads  de- 
scribed Johnston  as  its  agent  coold  not,  in 
the  nature  of  things,  give  the  company  no- 
tice that  he  had  contracted  with  the  Rees 
Printing  Company  for  advertising,  nor  will 
the  law  assume  from  the  receipt  of  8u(di  a 
letter  that  the  company  intended  to  ratify 
and  confirm  whatever  Johnston  bad  done  ur 
might  do  as  their  pretended  agent  Can  the 
fact  that  Spies  &  Co.  of  Kansas  City  knew 
or  bad  reason  to  believe, that  Johnston  was 
holding  himself  out  as  the  agent  of  the 
Blanke  Tea  &  Coffee  Company  serve  to  bind 
the  latter  company?  Spies  &  Co.  were  not 
the  agents  of  the  Blanke  Oompany.  They 
were  acting  wholly  on  their  own  behalf  hi 
selling  the  merchandise  of  that  companr, 
and,  while  the  evidence  shows  that  they  ad- 
vertised themselves  as  a  branch  of  the 
Blanke  Company,  this  would  not  make  the 
company  liable  for  tlie  acts  of  Spies  &  Oo.'i 


Digitized  by 


Google 


5b.) 


HTDB  y.  HARTFORD  FIRE  INS.  CO. 


apIoy£s,  wltb  wbldi  the  Blanke  Company 
id  no  conncctioD,  and  of  whom  it  had  no 
lowledge;  and  this  Is  especially  true  where 
e  party  dealing  wltb  Johnston  had  no 
lowledge  of  the  fact  that  Spies  &  Co.  were 
aiming  to  be  a  branch  house  of  the  Blanke 
ea  &  Coffee  Company. 
The  verdict  of  the  Jury  was  wholly  unsup- 
)rte€l  by  the  evidence,  and  we  recommend 
lat  the  Judgment  entered  thereon  be  re- 
ersed,  and  tbe  case  remanded. 

KIRKPATRICK,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
le  foregoing  opinion,  the  Judgment  of  tbe 
tstrlct  court  is  reversed,  and  tbe  case  re- 
landed. 


ITDE  T.  HARTFORD  FIRE  INS.  CO.  OF 

HARTFORD,  CONN.,  et  al. 

Supreme  Court  of  Nebraska.     Dec.  2,  1903.) 

lORTGAQB  —  INSURANCE  —  RIGHTS    OP   MORT- 

QAOBB— BQTIITABLS  UEN— ASSIGNMENT 

OF  MORTOAOE}— LIMITATIONS. 

1.  Where  the  owner  of  real  estate  binds  him- 
elf,  in  a  mortgage  executed  thereon,  to  keep 
he  premises  insured  for  the  protection  and  in- 
lemnity  of  the  mortgagee,  such  mortgagee  will 
lave  an  equitable  lien  upon  tbe  money  dae  on 
:  policy  taken  out  by  the  mortgagor,  although 
he  policy  may  run  to  the  mortgagee  alone. 

2.  Where  a  mortgagee  assigns  a  mortgage 
'ontaining  a  covenant  on  the  part  of  the  mort- 
;:ii.-or  to  keep  the  premises  insured  as  further 
.ecurity,  and  agreeing  that  the  mortgagee  may 
irocnre  such  insurance  if  the  mortgagor  fails 
»  do  so,  and,  in  his  assignment,  guaranties  the 
payment  of  the  mortgage  indebtedness,  and 
thereafter  such  assignor  of  the  mortgage  be- 
come? tbe  owner  of  the  mortgaged  premises, 
md  takes  out  insurance  thereon  in  his  own 
name  to  the  full  amount  of  the  insurable  inter- 
est of  tbe  mortgaged  property,  and  a  loss  oc- 
rars  while  his  liability  as  guarantor  of  the 
mortgaged  debt  is  still  in  full  force,  the  then 
owner  of  the  mortgage  will  have  an  equitable 
lien  on  the  proceeds  of  the  policy  to  the  extent 
of  his  interest  In  tbe  propwty  destroyed  by  the 
Sre. 

3.  The  fact  that  the  statute  of  limitations 
had  barred  a  personal  action  against  the  as- 
signor on  his  guaranty  of  payment  when  suit 
was  commenced  by  the  assignee  to  establish  her 
claim  to  the  proceeds  of  the  policy  does  not 
in  any  manner  release  or  impair  her  equitable 
lien 'upon  such  proceeds. 

(Syllabus  by  the  Court) 

CommlBsioners'  Opinion.  Department  No. 
B.  Appeal  from '  District  Court,  Lancaster 
County;  Holmes,  Jndge. 

Action  by  Arthur  A.  Hyde,  «ecutor, 
against  the  Hartford  Fire  Insurance  Company 
of  Hartford,  Conn.,  and  another.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

Ames  &  Ames,  for  appellants.  Halleck  F. 
Bote  and  Flamsburg  &  Williams,  for  ajtpel- 
lee. 

DUFFIE,  C.  December  26,  1885,  one  Van 
^nkln,  being  tbe  owner  of  lots  313  and  314  in 
the  village  of  Orleans,  Harlan  county,  Neb., 
vade  to  tbe  appellant  L.  H.  Kent,  bis  note 


for  $1,000,  due  December  26,  1890,  and  se- 
cured the  same  by  mortgage  upon  tbe  lots 
above  named.  Tbe'  mortgage  contained  tbe 
following  stipulation:  "And  we  hereby  agree 
to  keep  tbe  buildings  upon  said  premises  In- 
sured from  tbe  date  of  this  mortgage  until  It 
is  paid,  for  tbe  sum  of  one  thousand  five 
hundred  ($1,500)  dollars,  and  make  the  policy 
payable  and  deliver  it  to  said  mortgagee  or 
bis  assigns,  and  if  we  fall  to  keep  said  build- 
ings insured  as  above  agreed,  said  mortgagee 
or  his  assigns  may  so  Insure  them,  and  tbe 
premiums  therefor  shall  be  added  to  and 
made  a  part  of  tbe  principal  sum  hereby 
secured  and  shall  bear  the  same  rate  of  in- 
terest." Before  the  maturity  of  the  note,  L. 
H.  Kent  sold  tbe  same  to  Mary  T.  Hyde,  and 
indorsed  the  same  as  follows:  "I  hereby' 
guarantee  the  payment  of  this  note  and  all 
coupons  attached."  He  also  assigned  tbe 
mortgage,  which  assignment  was  duly  record- 
ed in  Harlan  county.  In  December,  1892, 
Mary  T.  Hyde  brought  an  action  in  ttie  dis- 
trict court  of  Douglas  county,  seeking  to  re- 
cover tbe  amount  of  tbe  note  from  Kent  on 
bis  guaranty  of  payment,  but  no  summons 
was  properly  issued  or  served  upon  Kent  until 
April,  189G,  and  Judgment  went  in  favor  of 
Kent;  the  court  holding  that  the  statute  of 
limitation  had  barred  the  action.  After  bis 
sale  of  tbe  note  to  Mrs.  Hyde,  Kent  purchas- 
ed and  became  tbe  owner  of  tbe  mortgaged 
premises;  bis  deed  reciting  that  he  took  tbe 
same  subject  to  the  mortgage.  After  becom- 
ing tbe  owner  in  fee  of  the  mortgaged  prem- 
ises, and  on  tbe  15tb  day  of  August,  1895, 
Kent  insured  the  building  on  said  lots  in  tbe 
sum  of  $2,000,  $1,000  of  which  was  in  tbe 
Hartford  Fire  Insurance  Company;  the  pol- 
icy being  payable  to  himself.  November  6. 
1895,  the  buildings  covered  by  the  policy  were 
totally  destroyed,  and  December  30,  1895,  the 
company  paid  him  $1,000,  the  full  amount  of 
the  policy.  At  the  time  of  making  payment 
tbe  company  took  from  Kent  a  Iwnd  of  in- 
demnity to  the  effect  that  he  would  save  the 
company  harmless  In  case  it  were  compelled 
to  pay  tbe  amount  of  tbe  policy  to  another 
party.  July  18,  1898,  Mary  T.  Hyde,  tbe  own- 
er of  the  note  and  mortgage,  departed  this 
life  in  the  state  of  Connecticut,  and  Arthur  A. 
Hyde,  plaintiff  and  appellee,  is  the  duly  ap- 
pointed executor  of  her  estate.  December  12, 
1899,  tbe  plaintiff  commenced  this  action 
against  tbe  Insurance  company;  claiming,  as 
the  owner  of  tbe  mortgage,  to  have  an  equita- 
ble lien  upon  tbe  amount  due  upon  the  policy 
Issued  to  Kent  and  asking  Judgment  against 
the  company  for  tbe  sum  of  $1,000,  with  in- 
terest from  November  11,  1895.  Upon  tbe 
suggestion  of  tbe  company  ttiat  Kent  bad 
been  paid  tbe  amount  of  tbe  policy,  he  was 
made  a  party  defendant  to  the  action,  and 
Kent  and  tbe  company  flled  their  separate 
answers  setting  up  the  facts  above  set  forth; 
and  in  addition  thereto  the  company  set  out 
the  bond  of  Indemnity  made  to  it  by  Kent  at 
the  time  of  payment  to  him  of  the  loss  under 
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the  policy,  and  concluded  with  a  prayer  as 
follows:  "Wherefore  th]s  defendant  prays 
to  be  dismissed  hence  without  day,  and  to 
recover  its  costs  herein  expended,  or,  in  the 
alternatlTe  that  the  court  finds  on  the  hearing 
that  there  is  a  subsisting  liability  on  account 
of  the  cause  of  action  set  forth  in  the  petition 
on  the  part  of  this  defendant  and  defendant 
Kent  to  plaintiff,  then,  as  between  the  defend- 
ants, the  liability  of  defendant  Kent  be  held 
primary,  and  that  of  this  defendant  secondary 
only,  and  for  such  other,  further,  and  differ- 
ent relief  as  to  the  court  may  seem  Just  and 
equitable."  The  case  was  tried  upon  a  stipu- 
lation of  facts,  which,  in  addition  to  the  mat- 
ters above  stated,  contains  the  following:  "It 
is  agreed  that,  at  the  time  of  the  destruction 
of  the  buildings  situated  upon  the  premises 
herein  described,  the  same  bad  been  and  were 
by  said  L.  H.  Kent  insured  in  the  sum  of  $2,- 
000,  and  that  the  value  of  said  buildings  did 
not  exceed  the  sum  of  $2,000;  that  ail  of  said 
insurance  was  collected  by  said  L.  H.  Kent, 
and  retained  by  him."  It  was  further  stipu- 
lated that  at  the  time  the  buildings  were 
burned,  Kent  was  personally  liable  upon  the 
Van  Aukln  note  by  reason  of  his  guaranty, 
and  that  said  note  was  not  five  years  past 
due,  and  that,  at  the  time  of  the  loss  of  the 
buildings  and  the  payment  of  the  amount  of 
the  policy  to  Kent,  the  Insurance  company 
had  actual  knowledge  of  the  existence  of  the 
mortgage  to  the  plaintiff's  testatrix,  and  that 
the  same  was  wholly  unpaid."  Upon  the 
hearing  the  court  entered  a  decree  finding 
that  the  Insurance  company  bad  due  notice  of 
the  provisions  of  the  mortgage,  and  tbat  by  its 
terms  the  loss  under  the  policy  in  controversy 
was  payable  to  the  mortgagee;  that  Kent,  in 
obtaining  the  policy  of  Insurance  mentioned 
in  the  petition,  had  due  notice  of  the  mort- 
gagee's rights,  and  should  be  held  to  have  in- 
sured for  her  benefit;  that  the  defendant  in- 
surance company  paid  the  policy  to  Kent,  and 
tbat  Kent,  at  the  time  of  the  loss  and  pay- 
ment of  the  money,  was  personally  liable  to 
the  plaintiff  for  the  debt  mentioned  in  the  pe- 
tition; "that  by  reason  of  the  premises  the  ob- 
ligation of  the  defendant  the  Hartford  Insur- 
ance Company  to  the  plaintiff  is  that  of  prin- 
cipal debtor,  but  that  such  liability  to  the 
plaintiff,  as  herein  found,  is,  as  between  said 
Insurance  company  and  the  estate  of  Lewis  H. 
Kent,  that  of  surety  only,  and  the  primary 
and  ultimate  liability  therefor  is  upon  the  es- 
tate of  said  Lewis  H.  Kent,  and  the  said  fire 
insurance  company,  In  case  of  Its  payment  of 
the  sum  due  to  plaintiff  as  found  by  tUs  de- 
cree, is  entitled  to  exoneration,  and  to  be  re- 
imbursed by  the  estate  of  Kent  for  any  sum 
so  by  It  paid,  including  interest  and  costs." 
From  this  decree  the  defendants  have  ap- 
pealed. 

It  Is  well  established  that  If  a  mortgage 
contains  a  covenant  or  condition  that  the 
mortgagor  shall  keep  the  premises  insured 
for  the  benefit  of  the  mortgagee,  and  the 
mortgagor  takes  out  a  policy  in  his  own 


name,  and  does  not  assign  it  or  make  it  pay- 
able to  the  mortgagee,  and  a  loss  oocnrs, 
such  a  covenant  creates  an  equitable  Uoi  ia 
favor  of  the  mortgagee  to  the  extent  of  his 
mortgage  interest  upon  the  money  due  under 
the  policy;  and  this,  too,  even  If  the  mort- 
gage contains  also  a  provision  that  the  mort- 
gagee, in  default  of  an  Insurance  by  tbe  mort- 
gagor, may  effect  an  insurance  at  the  expen» 
of  the  mortgagor.  Nichols  v.  Baxter,  5  B. 
I.  491;  In  re  Sands  Ale  Brew.  Co.,  3  Hiss. 
175,  Fed.  Cas.  No.  12,307;  Carter  v.  Bockett 
8  Paige,  437;  Thomas'  Adm'ni  y.  Von  Kapff's 
Executors,  6  Oill  &  J.  372;  Glddings  t. 
Seevers,  24  Md.  363;  Providence  County  Bank 
v.  Benson,  24  Pick.  204;  Miller  v.  Aldrich. 
31  Mich.  408;  Chlpman  v.  Carroll  (Kan.)  35 
Pac.  1109,  25  U  R.  A.  305.  Some  of  these 
cases  hold  tbat  a  covenant  to  Insnre  made 
In  a  mortgage  is  a  covenant  which  rtms  with 
the  land,  and,  wherever  that  holding  obtains, 
it  is  plain  tbat  a  sulisequent  purchaser  of 
the  land  would  be  bound  by  the  covenant 
and  any  Insurance  obtained  by  sncb  subse- 
quent purchaser  would  inure  to  the  benefit 
of  the  mortgagee.  There  are  other  cases 
holding  tbat  the  agreement  to  insure  is  per- 
sonal in  its  character,  and  does  not  affect 
the  land,  or  run  with  it,  and  is  merely  col- 
lateral and  incidental.  Cromwell  r.  Insur- 
ance Co.,  44  N.  Y.  42,  4  Am.  Rep.  6il;  Dun- 
lop  V.  Avery,  89  N.  Y.  599.  In  the  states 
where  this  doctrine  is  held,  it  Is  probable 
that  a  grantee  of  the  land  would  not  be 
bound  by  bis  grantor's  agreement  to  insure 
for  tbe  benefit  of  an  existing  mortgage,  and 
that  any  Insurance  obtained  by  him  wouM 
inure  to  his  own  benefit  in  the  absence  of 
circumstances  which  would  make  it  Ills  duty 
to  protect  the  mortgagee.  In  the  case  at  bar. 
Kent  was  the  mortgagee.  For  his  own  bene- 
fit, and  the  benefit  of  any  party  to  whom  be 
might  assign  the  mortgage,  he  had  Inserted 
therein  an  agreement  upon  the  part  of  the 
mortgagor  to  insure  the  buildings  on  the 
property  to  the  amount  of  $1,500,  and  to 
keep  them  so  insured  until  the  mortgage  was 
fully  paid.  This  agreement  was  intended  as 
additional  security,  and  to  protect  the  mort- 
gage against  a  species  of  waste  which  acci- 
dent might  produce.  It  is  apparent  that  tbe 
lots  upon  which  the  buildings  stood  were  in- 
adequate security  for  the  amount  of  the  loan, 
and  tbat  the  buildings,  or.  In  case  of  their 
destruction,  the  insurance  provided  for,  con- 
stituted the  principal  security.  The  note  se- 
cured by  this  mortgage,  Kent  sold  to  a  good- 
faith  purchaser,  and  by  his  indorsement  guar- 
antied tbe  payment  After  this,  and  while 
still  liable  upon  his  guaranty,  he  purchaseil 
tbe  mortgaged  premises,  and  became  tbe 
owner  of  the  fee.  He  then  took  out  insur- 
ance payable  to  himself  to  the  full  value  ot 
the  buildings.  Upon  their  destruction  by  fire, 
he  claimed  and  obtained  payment  from  tlie 
companies.  Tbe  Hartford  Company,  wltli 
full  knowledge  of  the  plaintiff's  claim,  and 
with  such  apparent  appreciation  of  its  ]u»- 
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tlce  as  to  require  Kent  to  Indemnify  against 
it,  paid  him  the  loss.     Whether  or  not  the 
agreement  to  Insure  was  a  covenant  vhlch 
would  run  with  the  land  In  this  state  where 
a  mortgage  does  not  convey  the  legal  title, 
but  Is  a  mere  security,  we  need  not  discuss. 
Tb6  facts  are  that  Kent,  after  having  sold  a 
mortgage  requiring  the  mortgagor  to  insure 
as   further  security,  and  to  protect  against 
waste  which  a  fire  should  occasion,  and  pro- 
viding that  the  mortgagee  might  do  so  In 
case  the  mortgagor  failed  to  carry  out  his 
agreement,   purchased  the  mortgaged  prop- 
erty, and  took  out  insurance  In  his  own  name 
and  for  hia  own  benefit  to  the  full  value  of 
the  Insured  property;    thus  preventing  the 
then  bolder  of  the  mortgage  from  obtaining 
any  Insurance,  and  cutting  off  her  right  to 
protect  herself  In  this  way  from  a  loss  which 
must  occur  In  case  the  buildings  covered  by 
the  mortgage  were  destroyed  by  Are.    We  do 
not  think  that  a  court  of  equity  can  sanction 
the  claim  now  made  by  Kent  that  this  in- 
surance was  entirely  for  his  own  benefit,  and 
that  be  Is  entitled  to  the  entire  proceeds. 
To  do  so  would  be  to  offer  a  premium  on  the 
conduct   of  a    mortgagor   who    violates   bis 
agreement  to  insure  for  the  benefit  and  pro- 
tection of  his  mortgagee.    After  executing  a 
mortgage  like  the  one  in  question,  be  could 
save  to  blB  family  the  Insurable  value  of  his 
Improvements  by  the  easy  process  of  refus- 
ing to  take  out  a  policy  for  the  benefit  of  the 
mortgagee,  and  then,  by  transferring  the  ti- 
tle to  his  wife  or  some  other  relative,  en- 
able tbem  to  effect  an  insurance  to  the  full 
amount  which  the  property  will  bear,  and 
to  recover  the  insurance  in  case  of  loss.    It 
wonld  also  afford  temptation  to  collusive  ac- 
tion between  the  original  parties  to  the  mort- 
gage, as  the  case  under  consideration  fully 
illustrates.    The  mortgagee,  after  selling  his 
mortgage  presumably  for  the  full  amount  of 
hIa  loan,  arranges  with  the  mortgagor  to  take 
a  conveyance  of  the  premises  to  effect  insur- 
ance on  the  improvements,  and  to  divide  the 
proceeds  of  the  xmllcy  in  case  of  loss.    We  do 
not  wish  to  be  understood  as  intimating  that 
such  an  agreement  was  made  in  this  case. 
There  Is  nothing  In  tbe  record  to  cast  sus- 
picion on  the  good  faith  of  tbe  parties,  but 
we  refer  to  what  might  be  accomplished  as 
a  reason  for  holding  that  Kent,  who  trans- 
ferred this  mortgage  to  the  plaintiff,  and  who 
made  liimself  liable  for  Its  payment,  should 
be  held  to  have  effected  the  Insurance  for 
tier  benefit.    Kent,  being  the  vendor  of  the 
mortgage  and  the  guarantor  of  Its  payment, 
cannot.  In  equity,  become  the  owner  of  the 
mortgaged  premises,  and,  by  securing  Insur- 
ance in  his  own  name,  claim  the  proceeds  of 
the  policy  as  against  the  holder  of  the  mort- 
soge,  for  the  payment  of  which  he  had  made 
tilmself  liable.    If,  when  he  became  the  own- 
er of  the  mortgaged  premises,  he  had  as- 
sumed and  agreed  to  pay  this  mortgage,  no 
one  wonld  question  the  right  of  the  plaintiff 
to  an  equitable  lien  on  Insurance  effected  in 


bis  own  name;  and  we  can  see  ho  reason 
wby  the  same  rule  should  not  apply,  when 
be  made  himself  liable  for  the  mortgage  debt 
by  his  contract  guarantying  Its  payment. 

Anotber  fact  which,  to  our  minds,  adds 
strength  to  the  plalntlfTs  claim,  is  this: 
"When  he  transferred  the  mortgage  to  Mrs. 
Hyde,  he  not  only  transferred  the  mortga- 
gor's agreement  to  keep  the  property  Insured 
for  the  security  of  the  mortgage,  but  also 
the  further  agreement  to  allow  the  mortga- 
gee to  make  such  Insurance  in  case  the  mort- 
gagor failed  to  do  so.  Can  it  be  said  that, 
under  these  circumstances,  tbere  is  any  prin- 
ciple of  equity  which  will  Justify  I^ent  In 
securing  to  himself  Insurance  to  an  amount 
which  prohibits  further  Insurance  for  the 
benefit  of  the  holder  of  the  mortgage  which 
he  lilmself  negotiated,  and  for  which  be 
stands  sponsor?  We  cannot  agree. that  such 
a  holding  would  be  equitable  or  Just,  or  that 
a  court  of  equity  ought  to  countenance  a 
transaction  bearing  on  its  face  so  palpable  a 
wrong  to  the  appellee.  The  fact  that  the 
statute  has  barred  a  personal  action  against 
Kent  on  bis  guaranty  of  payment  of  the  note 
does  not  In  any  way  release  or  Impair  the 
plaintiff's  equitable  lien  on  the  proceeds  of 
the  insurance  policy  taken  out  by  Kent  This 
subject  is  fully  discussed  In  Connecticut  Mu- 
tual Ins.  Co.  T.  Dunscomb  (Tenn.)  69  S.  W, 
345,  S8  L.  R.  A.  694,  91  Am.  St  Bep.  769. 

We  recommend  an  affirmance  of  the  Judg- 
ment 

KIRKPATRICK,  O.,  concurs. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  Is  affirmed. 


CARSTENS  V.  "ELLER  et  al. 
(Supreme  Court  of  Nebraska.    Dec.  2,  1908.> 

ACTION  ON  NOTES— TOLLINQ  LIMITATIONS— 
FORBCLOSURE-DEFICIENCT  JUDGMENT. 

1.  Prior  to  the  act  of  1897  (Laws  1897,  p. 
878,  c.  95)  the  Institution  of  a  suit  to  foreclose 
a  mortgage  and  for  personal  Judgment  against 
the  makers  of  the  notes  secured  by  the  mort- 

fage  tolls  the  statute  of  limitation  on  the  lia- 
llfty  of  the  makers  on  the  notes. 

2.  Only  such  defenses  as  accrue  after  Judg- 
ment on  the  notes  in  such  foreclosure  proceed- 
ing can  be  interposed  against  a  deficiency  Judg- 
ment entered  after  the  coming  in  of  the  report 
of  the  sale  of  tbe  mortgaged  premises. 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas  Coun- 
ty;  Read,  Judge. 

"Not  to  be  officially  reported." 

Action  by  August  Carstens  against  James 
W.  Eller  and  James  W.  Logan.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

See  03  N.  W.  839;  83  N.  W.  743. 

Oonnell  &  Ives  and  J.  Q.  Burgner,  for  ap- 
pellants.   Geo.  A.  Magney,  for  appellee. 

OLDHAM,  G.  This  Is  an  appeal  from  a 
decree  of  the  district  conrt  allowing  a  deficien- 
cy Judgment  against  the  makers  of  the  notes 
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In  a  foreclosnre  proceeding  In  Douglas  oonnty. 
Neb.  The  facts  which  appear  from  the  rec- 
ord are:  That  on  April  26,  1S91,  the  appel- 
lee filed  his  petition  In  the  district  court  on 
certain  notes  and  the  mortgage  securing  the 
same  asking  for  a  foreclosure  of  the  mortgage 
and  a  deficiency  Judgment  against  the  makers 
of  the  notes.  On  July  30,  1892,  the  court  en- 
tered a  decree  in  the  cause  finding  that  there 
was  due  on  the  notes  the  sum  of  $4,518,  and 
finding  tliat  defendants  (appellants)  James  W. 
Snier  and  James  W.  Logan  are  jointly  and 
severally  liable  to  said  plaintiff  for  the  f;iU 
amount  due  on  said  notes  as  the  makers  ttiere- 
of.  An  appeal  was  taken  from  this  order,  and 
Judgment  and  a  supersedeas  bond  filed.  On 
June  19,  189S,  the  appeal  was  decided  in 
favor  of  the  appellee  in  this  court  See  Car- 
stens  v.  Eller,  45  Neb.  515,  63  N.  W.  889.  On 
September  8,  1896,  after  numerous  appraise- 
ments, the  mortgaged  premises  were  sold  un- 
der the  decree,  and  on  November  26,  1896,  the 
sale  was  confirmed.  A  second  appeal  was  tak- 
en from  the  order  of  confirmation  and  a  super- 
sedeas bond  filed,  and  on  September  19,  1900, 
this  appeal  was  decided  in  favor  of  appellee. 
See  Carstens  v.  Eller,  60  Neb.  460,  83  N.  W. 
743.  On  March  23,  1901,  an  application  for 
a  deficiency  Judgment  against  these  appel- 
lants was  filed,  and  on  August  4,  19G2,  the  de- 
ficiency Judgment  was  entered,  and  the  pres- 
ent appeal  was  taken  from  this  order. 

Two  objections  are  urged  against  the  order 
of  the  district  court  allowing  the  deficiency 
Judgment  One  of  these  la  that  the  statute  of 
limitation  had  run  against  the  personal  liabil- 
lt7  of  the  makers  on  the  notes  before  the  de- 
ficiency Judgment  was  entered.  The  last  of 
the  notes  on  which  suit  was  brought  fell  due 
in  November,  1901,  and  the  contention  is  that 
as  more  than  five  years  had  elapsed  since  the 
note  fell  due,  the  personal  liability  of  defend- 
ants was  barred  by  the  statute  of  limitation 
before  a  deficiency  Judgment  was  entered. 
There  would  be  some  merit  in  this  contention 
were  It  not  for  the  fact  that  the  institution 
of  the  suit  in  1891  asking  for  a  foreclosure 
of  the  mortgage  and  a  deficiency  Judgment 
against  the  makers  of  the  notes  tolled  the  stat- 
ute on  the  personal  liability  of  the  defend- 
ants; the  suit  having  been  begun  and  the 
liability  having  attached  long  before  the  pas- 
sage of  the  act  of  1897.  Laws  1897,  p.  378,  c. 
95.  The  other  objection  raised  to  the  entering 
of  the  decree  is  based  on  a  special  defense 
which  appellee  Logan  sought  to  Interpose  as 
to  his  liability  on  the  notes.  The  trouble  with 
this  contention  is  that  this  defense,  if  meri- 
torious, existed  at  the  time  the  suit  for  fore- 
closure was  Instituted,  and  should  have  been 
Interposed  in  the  answer  filed  In  tM<it  proceed- 
ing. Only  such  defenses  as  accrue  after  the 
entering  of  Judgment  on  the  note  can  be  Inter- 
posed against  a  deficiency  judgment  entered 
After  the  coming  in  of  the  report  of  the  sale 
ot  the  mortgaged  premises.  Stover  v.  Tomp- 
kins, 34  Neb.  465,  51  N.  W.  1040:  Kloke  y. 
Gardels,  62  Neb.  121,  71  N.  W.  955. 


It  1(  therefore  recommended  tliat  the  Jndg- 
ment  of  the  district  court  be  affirmed. 

AMES  and  HASTINOS,  00.,  oancur. 

PER  GI7RIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  In  a  right  ded- 
Blon  of  tbe  cause.  It  Is  ordered  that  the  lodg- 
ment of  the  district  court  be  affirmed. 


CANDY  V.  BISSELL'S  ESTATE  et  aL 

(Supreme  Court  of  Nebraska.    Dec.  2,  1903.) 

CLAIM     AQAINST     K8TATB— NOTE     OF     DBCI- 
DENT—EVIDBNCE— INSTRUCTIONS. 

1.  Evidence  examined,  and  held  that  the  nil- 
tngs  of  the  trial  court  thereon  a're  witbout  er- 
ror. 

2.  Instructions  examined,  and  hdd  not  errone- 
onsly  ziven. 

3.  The  refusal  of  the  trial  court  to  give  in- 
struction set  out  in  the  opinion  held  not  error. 

4.  Evidence  examined,  and  found  suffident  to 
sustain  the  verdict  and  judgment 

Commissioners'  ■  Opinion.  Department  No. 
8.  Error  to  District  Court,  Bicbantoon  Oonn- 
ty;   Stull,  Judge. 

"Not  to  be  ofildally  reported." 

Action  by  Mary  E  Oandy  against  tbe  es- 
tate of  William  G.  Blssell  and  John  Hblman. 
executor.  Judgment  for  defendanta,  and 
plaintiff  brings  error.    Afllrmed. 

5.  P.  Davidson,  for  plaintiff  In  error.  C. 
Gillespie  and  F.  Marin,  for  defendants  In  w 
ror. 

KIRKPATRICK,  0.  This  la  an  error  pro- 
ceeding brought  to  reverse  the  judgment  of 
the  district  court  of  Richardson  county.  The 
controversy  arose  upon  the  matters  follow- 
ing: William  O.  Blssell  lived  In  the  dty  of 
Humboldt  for  many  years  prior  to  his  death, 
which  occurred  on  April  11,  1898,  reaching 
the  age  of  88  years.  Soon  after  bis  death 
plaintiff  in  error  filed  in  the  county  court  of 
Richardson  county,  as  a  claim  against  the 
estate  of  Blssell,  a  note  dated  March  26.  ISSa, 
by  its  terms  made  payable  34  months  after 
date,  for  the  sum  of  $5,600,  drawing  interest 
at  the  rate  of  10  per  cent  per  annum  from 
date  until  paid.  The  payment  of  this  note 
was  resisted  by  the  executor  on  the  ground 
that  it  was  not  genuine,  and  that  tbe  estate 
was  not  indebted  to  plaintiff  in  error  in  any 
sum  whatever.  Upon  trial  in  tbe  county 
court  tbe  claim  was  disallowed.  An  appeal 
was  taken  to  the  district  court,  where  the 
cause  was  tried  to  a  Jury,  resulting  in  a  ver- 
dict In  favor  of  the  estate  and  a  Jud;rment 
disallowing  the  claim.  From  this  Judgment 
error  was  prosecuted  to  this  court,  resulting 
in  a  reversal  for  errors  occurring  at  the  triaL 
The  decision  will  be  found  reported  In  90  N. 
W.  S83.  The  cause,  being  remanded  to  the 
district  court,  was  again  tried  to  a  jury,  re- 
sulting in  a  Judgment  for  the  estate.  In  this 
proceeding  that  Judgment  is  assailed.  The 
errors  urged  in  the  briefs  and  requiring  con- 
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•Ideratlon  are:  First,  that  the  trial  court 
erred  In  admitting  the  testimony  of  one 
George  W.  Hawley  over  the  objections  of 
plalntUt  In  error;  second,  that  the  court  erred 
In  striking  from  the  record  the  testimony  of 
one  Wilson  in  answer  to  an  Interrogatory 
propounded  by  plaintUf  in  error;  third,  the 
court  erred  In  refusing  to  glye  instructions 
nnmbered  3  and  4  requested  by  plaintiff  in 
error,  and  in  giving  instructions  numbered 
1,  2,  3,  and  4  on  its  own  motion;  and  that 
the  verdict  is  not  sujjported  by  sufficient  evi- 
dence. 

Concerning  the  first  assignment,  it  appears 
that  some  time  before  the  death  of  Mr.  Bls- 
sell,  nt  that  time  quite  aged  and  feeble,  he 
heard  that  Dr.  Gandy  claimed  an  indebted- 
ness ngainst  Iilm  in  the  shape  of  a  note  or 
mortgage,    and    he    requested   one   Hawley, 
who  was  a  minister  of  the  gospel,  to  see  Dr. 
Gandy,  and  effect  a  settlement  of  all  matters 
between    Gandy  and   Blssell.     Acting  upon 
this  reqaest.  Hawley  met  with  Gandy,  and 
effected  a  settlement  apparently  of  all  mat- 
ters then  unsettled  and  pending  between  the 
parties.    Receipts  were  exchanged  by  the  par- 
ties, and  it  la  contended  by  plaintiff  in  error 
that  the  testimony  of  Hawley  regarding  this 
Hettlement  with  Dr.  L.  J.  Gandy,  who  is  the 
husband  of  plaintiff  in  error,  and  who  acted 
as  her  agent,  is  wholly  immaterial  under  the 
Issues  Joined;   that,  the  executor  of  the  es- 
tate having  in  his  answer  pleaded  a  general 
denial,  this  evidence,  tending  to  show  a  set- 
tlement in  which  Hawley  paid  for  Blssell 
$150  to  L.  J.  Gandy,  ought  not  to  have  been 
received  In  evidence.    It  Is  disclosed  by  the 
evidence  that  L.  J.  Gandy  acted  as  the  agent 
for  his  wife,  M.  K  Gandy,  and  that  he  had 
cliarge  of  the  greater  part  of  her  business. 
The  receipt  given  to  Blssell  was  signed  by 
L.  J.  Gandy,  and  did  not  have  attached  to 
It  the  signatmre  of  M.  E.  Gandy.    Witness 
Hawl^  claims  that  when  he  requested  L. 
J.  Gandy  to  have  the  receipt  executed  by  M. 
E.  Gandy  he  was  informed  that  M.  B.  Gandy 
was  in  the  state  of  Washington  on  a  visit, 
and  that  L.  3.  Gandy  acted  as  her  agent,  and 
did  all  of  her  business,  and  that  M.  E.  Gandy 
had  never  had  a  business  transaction  with 
Blssell  in  her  life;    and  Hawley  says  that, 
upon  these  matters  being  disclosed  to  him 
by  L.  J.  Gandy,  he  was  satisfied  with  the 
receipt  In  the  form  given.    We  are  of  opinion 
that  this  evidence  was  admissible.     It  was 
not  offered  as  tending  to  show  a  payment  or 
settlement  of  the  note  in  question.    The  es- 
tate did  not  admit  the  existence  of  a  genu- 
ine note,  but  claimed  that  the  note  was  a 
forgery,  and  the  evidence  was  clearly  admis- 
sible as  tending  to  show  that,  if  the  note 
sued  upon  had   been   In  the  possession  of 
either  M.  E.  Gandy  or  L.  J.  Gandy  as  her 
agent  at  the  time  of  the  settlement.  It  would 
have  been  produced,  or  at  least  mentioned, 
as  at  that  time  the  note,  by  Its  terms,  was 
long  peat  dne.    It  was  not  secured  in  any 
way,  and  it  la  claimed  by  plaintiff  In  error 


that  nothing  had  ever  been  paid  upon  it 
There  was  no  error  in  the  ruling  complain- 
ed of. 

It  Is  next  contended  that  the  court  ened 
in  striking  from  the  record  an  answer  given 
by  the  witness  Wilson,  the  question  and  an< 
swer  being  in  the  language  following:  "Q. 
Now,  the  first  conversation.  If  any,  did  you 
have  with  him  in  1888  or  1880,  about  his 
school  taxes  on  his  farm  near  Humboldt? 
(Defendant  objects;  incompetent,  irrelevant, 
Immaterial,  too  remote.  Overruled.  Excep- 
tion.) A.  That  occurred— I  think  that  was— 
In  1887.  We  had  moved  our  school  building, 
which  was  district  03.  At  that  time  it  was 
located  on  section  16.  There  was  dissatisfac- 
tion about  the  title,  and  they  proposed  .to 
move  it  onto  section  22.  I  owned  the  north- 
west quarter  of  section  22,  and  they  wanted 
to  get  a  site  on  my  place,  and  we  levied  a 
school  tax  to  defray  this  expense,  and  it  was 
considerable  of  an  expense;  and  he  felt  as 
though  he  had  not  been  treated  fairly,  and 
said  we  misused  him  in  levying  the  tax,  and 
the  tax  was  so  high  he  was  not  going  to 
pay  it;  that  he  had  to  borrow  money,  and 
he  didn't  propose  to  pay  the  tax.  (Defendant 
objects  to  the  conversation  about  the  school 
taxes,  as  it  has  no  connection  with  Dr.  Gan- 
dy, and  moves  to  strike  It  out.  Sustained. 
Exception.)  By  the  Court:  The  Jury  will 
disregard  It"  It  Is  contended  that  this  evi- 
dence was  admissible  as  tending  to  show  that 
at  that  time  Blssell  was  in  straitened  ch-- 
cumstances,  and  needed  to  borrow  money. 
The  note  upon  which  the  action  was  brought 
Is  dated  March  26,  1882,  some  four  or  fire 
years  after  the  conversation  narrated,  and 
we  are  of  opinion  that  the  evidence  offered 
was  wholly  Immaterial,  and  did  not  in  any 
way  affect  the  issues  in  the  case. 

The  next  error  complained  of  is  the  re- 
fusal to  give  the  following  instruction  at  the 
request  of  plaintiff  in  error:  "The  defendant 
in  this  case  in  the  answer  has  not  pleaded 
payment  or  settlement  of  the  note  in  con- 
troversy. It  is  therefore  not  competent  for 
the  defense  in  this  case  to  prove  either  pay- 
ment or  settlement;  and  if  you  believe  from 
the  evidence  that  the  signature  to  the  note 
In  controversy  is  the  genuine  signature  of 
William  C.  Blssell,  then  yon  will  find  for 
plaintiff."  It  seems  to  have  been  the  con- 
tention of  the  estate  in  the  trial  court  that 
Bissell's  signature  had  been  forged  to  the 
Instrument  or  that  the  instrument  had  been 
raised  from  a  $56  note  to  a  $5,600  note. 
While  there  was  not  very  much  evidence 
tending  to  support  this  theory  other  than  the 
face  of  the  note  Itself,  and  the  fact  that  it 
was  not  contended  that  Blssell  bad  ever  been 
indebted  to  Gandy  in  any  such  amount  yet 
it  is'  manifest  that  It  would  have  been  er- 
roneous to  have  given  the  instruction  re- 
quested. By  the  terms  of  the  instruction,  the 
Jury  would  have  U'^en  told  that  If  they  found 
the  signature  genuine,  the  plaintiff  must  re- 
cover.   The  Instruction  was  not  proper  under 
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tbe  lamiea  actually  litigated,  and  ita  refaaal 
was  not  error. 

It  Is  next  contended  that  there  wag  error 
In  refusing  to  give  tbe  following  Instruction, 
numbered  4:  "Tbe  defendant,  in  the  answer 
herein,  has  not  pleaded  that  tbe  note  In  con- 
troTersy  was  based  on  a  fraudulent  consider- 
ation, or  was  procured  by  fraudulent  repre- 
sentation, and  it  is  therefore  not  MHupetent 
for  the  defendant  to  prove  that  the  note  in 
controversy  was  given  or  based  upon  a  fraud- 
ulent consideration,  or  that  It  was  procured 
by  fraud  or  misrepresentation."  We  are  un- 
able to  see  in  what  respect  tbe  Instruction 
last  quoted  was  applicable  either  to  the  plead- 
ings or  tbe  evidence  in  the  case,  and  it  would 
s(iem  that  Its  refusal  was  not  error. 

It  Is  contended  that  tbe  court  erred  In  giv- 
ing tbe  following  four  instructions  on  its  own 
motion:  "(1)  The  court  here  Instructs  this 
Jury  tliat  tbe  answer  of  the  said  defendant  in 
this  action  Is  a  general  denial,  and  that  tbe 
pleadings  put. in  issue  tbe  execution  and  de- 
livery of  tbe  note  sued  on  herein;  that  Is,  the 
burden  of  tbe  proof  is  on  the  plaintiff  to  prove 
that  said  William  Bissel)  made,  signed,  and 
delivered  the  note  sued  on  to  the  plaintiff; 
and  that,  unless  you  believe  from  the  evi- 
dence before  you  that  said  William  C.  Bissell 
did  make  and  sign  and  deliver  said  note  to 
tbe  said  plaintiff,  your  verdict  should  be  for 
tbe  said  defendant  and  against  the  plaintiff. 
(2)  The  court  here  instructs  this  Jury  that  In 
an  action  on  a  promissory  note  in  this  court 
an  answer  on  tbe  part  of  the  defendant  in 
such  an  action,  consisting  of  a  general  denial. 
Is  a  denial  of  tbe  execution  and  delivery  of 
the  said  note,  and  throws  back  upon  the  plain- 
tiff tbe  duty  and  burden  of  proving  by  a  pre- 
ponderance of  tbe  evidence,  and  that  the  note 
Is  genuine,  and  was  executed  and  delivered  by 
said  William  C.  Bissell  to  tbe  said  plaintiff, 
and  unless  you  believe  from  tbe  evidence  be- 
fore you  that  the  said  William  O.  Bissell  did 
make  and  deliver  tbe  said  note  to  the  said 
plaintiff,  your  verdict  should  be  in  favor  of 
said  defendant  and  against  tbe  plaintiff.  (3) 
The  court  instructs  the  Jury  that  if  you  be- 
lieve from  the  evidence  before  you  that  the 
promissory  note  In  controversy  was  never  de- 
livered by  Bissell  In  bis  lifetime,  nor  by  the 
duly  appointed  executor  of  his  estate  after 
bis  death,  then  yon  are  Instructed  that  it  la 
your  duty  to  find  your  verdict  In  favor  of 
the  said  Bissell  estate,  defendant,  and  against 
M.  B.  Gandy,  plaintiff.  (4)  The  court  in- 
structs this  Jury  that  tbe  burden  of  proof  Is 
on  tbe  plaintiff  to  prove  by  a  preponderance 
of  tbe  evidence  that  this  note  in  controversy  is 
tbe  true  genuine  note  of  said  Bissell.  deceas- 
ed; that  It  was  delivered  to  the  plaintiff,  M. 
B.  Gandy,  by  said  Bissell,  deceased,  in  bis 
lifetime;  and.  If  tbe  plaintiff  has  failed  'to  so 
prove,  then  it  Is  your  duty  to  find  your  verdict 
in  favor  of  tbe  said  defendant  estate  and 
against  the  said  plaintiff."  The  complaint 
that  these  instructions  are  almost  Identical 
seems  to  be  well  founded,  but  we  are  unable 


to  say  as  a  matter  of  law  that  the 
of  the  same  legal  principle  in  tbe  m 
given  was  prejudicial  error  calling 
versal  of  the  Judgment  Several  I: 
requested  by  plaintiff  In  error  w 
and  upon  tbe  wI>ole  tbe  instruct 
very  fairly  to  submit  to  the  Jury 
made  by  tbe  pleadings  and  jtroof. 

Tbe  final  contention  Is  that  tbe 
not  supported  by  tbe  evidence.  We 
tbe  evidence  very  carefully,  and  t 
to  say  tbat  tbe  verdict  does  not  fli 
therein.  It  is  disclosed  that  Bisi 
lifetime  was  very  economical,  11 
his  wife,  who  was  the  only  mem 
family.  In  a  house  of  his  own  In 
He  bad  a  good  half  section  of  farm 
tbe  city.  In  a  good  state  of  cultlvat 
Is  shown  that  a  fair  rental  value  ol 
erty  per  year  for  the  10  years  pre 
death  was  (3  per  acre.  It  was  i 
that  he  was  Indebted  in  any  a 
amonnt  It  la  shown  that  Or.  G 
been  his  family  physician  for  many 
at  the  time  Hawley  made  tbe  sett 
tween  tbe  parties  Gandy  claimed  tl 
was  indebted  to  him  for  services, 
time  Bissell  held  a  note  signed  by 
M.  E.  Gandy,  bis  wife,  for  betweet 
$400.  Tbe  evidence  shows  that  I 
at  various  times  borrowed  money  i 
Gandy  in  various  amounts,  and  se 
dlcate  that  be  must  have  borrowe< 
as  $600  or  $800  at  one  time,  and  t 
had  on  several  occasions  borrowed 
Bissell.  Neither  L.  J.  Gandy,  nor 
M.  E.  Gandy,  were  called  as  wil 
gave  any  testimony  at  the  trial.  ' 
some  testimony  that  Bissell  was  I 
L.  J.  Gandy  or  M.  E.  Gandy  in  a  '. 
but  It  was  quite  indefinite  and  una 
the  question  raised  was  peculiarly  c 
determination  of  the  Jury.  We  are 
ly  of  the  opinion  that  tbe  verdict 
assailed  on  the  ground  of  insuffiden 
This  case  has  been  twice  tried,  an 
each  time  In  a  verdict  for  the  estat 

No  error  appearing  in  tbe  recon 
ommend  that  tbe  Judgment  ot  tl 
court  be  affirmed. 

DUFFIB,  0.,  concurs. 

PER  CURIAM.  The  condnsloi 
by  tbe  Commissioners  are  approv« 
api)earlng  that  the  adoption  of  t 
mendations  made  will  result  In  a 
sion  of  the  cause,  it  is  ordered  that 
ment  of  tbe  district  court  be  affirm 


BUTLER  T.  COPP  et  nx 
(Supreme  Court  of  Nebraska.    Dec. 

TAX  LIKN  —  rORECLOSURE-PARTIK 
CATION— VOID  DEED  —  LIMITATION 
OAOE  FORECLOSURE-EFFECT. 

1.  When  the  owner  of  land  sold  t 
not  known  to  the  holder  of  the  ta] 
cannot  be  found  upon  reasonable  ii 
holder  of  such  lien  may  make  tbe  la 
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to  foreclosure  proceedings;  and.  In  such  case, 
allegatlona  In  the  petition  and  an  affidavit  for 
service  by  publication  to  the  effect  that  the 
owner  is  unknown  are  sufficioit  as  against  col- 
lateral attack. 

2.  If  the  land  is  properly  made  a  party,  and 
jariadiction  over  it  is  dnly  acauired  by  publica- 
tion of  notice,  a  sale  under  decree  of  foreclo- 
sure creates  a  new  and  independent  titleu  and 
bars  all  pre-existing  interests  or  liens.  Leigh 
▼.  Green  (Neb.)  90  N.  W.  255,  followed. 

3.  The  fact  that  a  person  who  is  a  party  to 
such  foreclosure  resides  in  the  state,  and  has 
been  served  by  publication  only,  does  not  af- 
fect the  validity  of  the  decree,  where  it  is  not 
made  to  appear  tliat  he  had  some  interest  in  the 
land  in  question. 

4.  When  a  tax-sale  purchaser  in  due  time 
surrenders  his  certificate  of  purchase,  and  take* 
a  void  treasurer's  tax  deed  for  the  lands  so 
purchased,  the  issuance  of  the  deed  and  the 
failure  of  the  title  are  concurrent  events.  Car- 
son ▼.  Broady,  77  N.  W.  80,  56  Neb.  648,  71 
Am.  St  Rep.  691,  followed. 

5.  The  statute  of  limitations  does  not  begin  to 
run,  as  against  the  tax  lien,  until  such  failure 
of  title;  and  an  action  to  foreclose  the  lien, 
commenced  within  five  years  after  the  issuance 
of  the  tax  deed,  is  not  barred  by  lapse  of  time. 

&  Mortgage  foreclosure  proceedings  and  de- 
cree claimed  to  be  a  bar  to  the  action  to  fore- 
close the  tax  lien  examined,  and  held  not  suf- 
ficient to  cut  off  the  lien,  or  bar  an  action  to 
foreclose  it. 

Ck>mml88ioner8'  Opinion.  Department  Na 
2.  Appeal  from  District  Court,  Holt  County; 
Harrington,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Mary  Butler  against  John  Copp 
and  Adeline  Copp.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  R.  Bntler,  for  appellant  B.  H.  Wtaelan, 
for  appellees. 

BARNES,  C.  The  appellant  commenced 
this  action  In  the  district  court  of  Holt  coun- 
ty to  quiet  her  alleged  title  to  the  north  half 
of  tbe  southwest  quarter  of  section  34,  and 
the  north  half  of  tbe  southeast  quarter  of 
section  33,  township  31  west,  in  said  county, 
as  against  tbe  alleged  outstanding  title  to 
.John  Copp  and  wife.  It  is  unnecessary  to 
set  forth  the  pleadings.  Issue  was  joined, 
and  upon  a  trial  the  court  found  generally 
for  tbe  defendants,  and  dismissed  the  appel- 
i.int's  petition.  It  appears  that  the  Farmers' 
I^an  &  Trust  Company  purchased  the  land 
iu  question  at  private  tax  sale  on  tbe  31st 
day  of  December,  1888.  It  was  not  re- 
deemed, and  on  the  31st  day  of  March,  1881, 
tbe  company  obtained  a  tax  deed  for  the 
premises,  surrendering  Its  certlScate  of  tax 
sale,  and  placed  said  deed  on  record.  On 
tbe  2d  day  of  December,  1895,  It  filed  its 
petition  In  tbe  district  court  of  Holt  county 
for  tbe  foreclosure  of  tbe  tax  lien  accruing 
to  it  by  reason  of  tbe  tax  sale,  the  tax  deed, 
and  tbe  failure  of  Its  title  thereunder.  In  its 
petition,  after  stating  a  cause  of  action  en- 
titling it  to  foreclose  its  lien,  it  further  al- 
leged that  the  owner  of  tbe  land  on  which 
it  claimed  tbe  said  lien  was  to  It  unknown, 
and  suit  was  brought  against  the  land  as  a 
defendant,  although  Egbert  E.  Frencb,  Wil- 


liam Herbage,  and  some  others  were  joined 
on  tbe  ground  that  they  claimed  some  inter- 
est in  the  premises,  tbe  extent  of  which  was 
alleged  to  be  unknovra  to  said  company.  Tbe 
land  was  properly  made  a  party  defendant. 
Service  by  publication  was  bad  on  all  of  the 
nonresident  defendants,  together  wltb  the 
land  itself,  and  said  service  appears  to  be 
regular.  The  defendants  defaulted,  and  a 
decree  of  foreclosure  was  entered.  The  land 
was  sold  by  tbe  sheriff,  the  sale  confirmed, 
and  a  deed  was  made  by  blm  to  tbe  Farmers' 
Loan  &  Trust  Company,  tbe  purchaser,  and 
thereafter  It  conveyed  the  land  to  the  de- 
fendants, John  Copp  and  wife,  by  a  deed  of 
general  warranty.  The  present  suit  amounts 
to  a  collateral  attack  upon  tbe  decree  fore- 
closing tbe  tax  Hen,  the  sheriff's  sale,  the 
order  of  confirmation,  and  tbe  sheriff's  deed 
made  thereunder. 

Appellants  contend  that  tbe  decree  Is  void 
because  the  court  failed  to  acquire  jurisdic- 
tion over  tbe  person  of  Egbert  B.  Frencb. 
one  of  the  defendants  In  said  foreclosure  suit 
It  Is  claimed  that  Frencb  resided  In  tbe  city 
of  Omaha  at  tbe  time  the  suit  was  brought; 
that  service  of  summons  could  have  been 
bad  upon  blm  In  this  state,  and  therefore  the 
decree  is  void.  So  far  as  we  are  able  to  as- 
certain, Frencb  had  no  Interest  in  tbe  land; 
and,  even  If  be  did  have  an  Interest  therein, 
tbe  land  itself  having  been  made  a  party, 
tbe  decree  was  good,  and  cannot  be  attacked 
collaterally.  Leigh  v.  Green  (Neb.)  90  N.  W. 
255.  It  was  stated  in  the  affidavit  for  serv- 
ice by  publication  that  tbe  owner  of  the  land 
was  not  known,  and  It  is  shown  that  after 
diligent  Inquiry,  made  of  persons  residing  In 
tbe  vicinity  of  tbe  land,  the  loan  and  trust 
company  was  unable  to  ascertain  who  tbe 
land  belonged  to,  or  where  tbe  reputed  owner 
thereof  resided.  In  Leigh  v.  Green,  supra,  it 
was  said:  "It  seems  that  tbe  owner  of  the 
land  Is  not  known,  within  tbe  meaning  of 
tbe  statute,  when  tbe  bolder  of  a  tax  certifi- 
cate is  unable  by  reasonable  diligence  and 
Inquiry  in  tbe  neighborhood  of  the  land  In 
question  to  learn  the  whereabouts  of  tbe  per- 
son or  persons  appearing  to  have  estates 
therein,  or  when  he  Is  unable  to  ascertain 
who  have  such  estates."  So  it  would  seem 
that  the  affidavit  for  service  by  publication 
was  sufficient  When  tbe  owner  of  tbe  land 
Is  not  known  to  tbe  bolder  of  tbe  tax  certifi- 
cate, and  cannot  be  found  upon  reasonable 
inquiry,  tbe  land  may  be  made  a  party  to  the 
foreclosure  proceedings;  and  in  such  case  the 
usual  allegations  in  the  petition  and  affi- 
davit for  service  by  publication,  and,  in  ad- 
dition thereto,  a  statement  that  the  owner  is 
unknown,  are  sufficient  to  resist  a  collateral 
attack.  The  land  In  this  case  having  been 
properly  made  a  party,  and  jurisdiction  over 
it  having  been  acquired  by  publication  of  no- 
tice, tbe  sale  under  tbe  decree  of  foreclosure 
created  a  new  and  Independent  titie,  and 
barred  all  pre-existing  Interests  or  Uens. 
Lelgb  T.  Green,  supra. 
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It  is  next  contended  by  the  appellant  that 
the  action  of  the  Farmers'  Loan  &  Trust 
Company  was  commenced  more  than  seven 
years  after  the  date  of  the  tax  sale,  and 
therefore  the  decree  is  void,  because  the 
canse  of  action  was  barred  by  the  statute  of 
limitations.  The  rule  in  tills  state  is  tliat 
the  statute  of  limitations  is  a  personal  de- 
fense, which  must  be  pleaded,  or  it  will  be 
considered  waived;  and,  when  it  cannot  be 
taken  advantage  of  by  demurrer,  it  most  h% 
raised  by  answer.  The  petition  in  the  fore- 
closure suit  not  having  been  assailed  by  de- 
murrer, and  no  answer  having  been  filed 
thereto,  it  follows  that  the  defense  of  the 
statute,  if  it  existed,  was  waived  by  the 
parties  to  that  suit  Hanna  v.  Emerson,  45 
Neb.  708,  64  N.  W.  229.  Again,  the  action 
was  not  barred  by  the  statute,  because  five 
years  had  not  elapsed  between  the  time  when 
the  title  of  the  company  under  the  tax  deed 
failed,  and  the  commencement  of  the  action. 
The  statute  does  not  begin  to  run  in  such 
cases  until  the  title  acquired  by  the  tax 
deed  has  failed.  Otoe  County  v.  Brown,  16 
Neb.  894,  398.  20  N.  W.  274,  641;  Carson  v. 
Broady,  56  Neb.  648,  77  N.  W.  80,  71  Am.  St. 
Rep.  691.  Where  a  void  tax  deed  has  l)een 
issued  to  the  lien  claimant,  the  issuance  of 
the  deed  and  the  failure  of  the  title  are  con- 
current events.  Carson  v.  Broady,  supra.  It 
follows  that  the  statute  did  not  begin  to  run 
until  March  81,  1891.  The  action  having  been 
commenced  December  2,  1895,  it  was  not 
barred  by  lapse  of  time. 

It  is  fnrther  contended  that  the  Hen  of  the 
Farmers'  Ix>an  &  Trust  Company  on  the  land 
in  question  was  cut  off  and  forever  barred 
by  the  decree  of  the  district  court  of  Holt 
county  foreclosing  a  certain  mortgage  there- 
on given  by  one  Joseph  Fuller  and  Anna 
Fuller,  his  wife,  to  one  Scott  T.  Jones.  It 
appears  that  default  was  made  in  the  pay- 
ment of  the  mortgage  debt,  and  that  on  the 
13th  day  of  August,  1891,  one  William  Herb- 
age, to  whom  Jones  had  assigned  the  mort- 
gage, commenced  an  action  to  foreclose  It  in 
the  district  court  of  Holt  county;  tliat  serv- 
ice of  summons  was  made  by  publication; 
that  there  was  no  appearance  in  the  action 
by  the  Farmers'  Loan  &  Trust  Company; 
that  a  decree  of  foreclosure  was  rendered, 
the  land  sold  thereunder  to  the  plaintiff,  and 
the  sale  was  duly  confirmed.  No  deed  was 
issued  until  the  year  1902,  when  the  district 
court  directed  the  sheriff  to  execute  one, 
which  was  accordingly  done,  and  thereafter 
Herbage  quitclaimed  the  premises  to  the  ap- 
pellant An  examination  of  the  proceedings 
in  said  foreclosure  suit  convinces  as  that  the 
rights  of  the  tax  purchaser  were  not  affect- 
ed thereby.  The  petition  contained  the  fol- 
lowing allegation:  "Piaintiff  alleges  that 
Fanners'  Loan  &  Trust  Company  claimed  to 
have  some  lien  or  Interest  in  said  mort- 
gaged premises.    They  are  also  made  a  party 


defendant"  This  was  the  only  alleg 
any  manner  challenging  the  rights  of 
purchaser,  and  the  prayer  of  the  petit 
follows:  "Plaintiff  therefore  prays  t 
defendants  may  be  foreclosed  of  al 
of  redemption  or  other  interest  In  sa 
gaged  premises,  and  that  said  premi 
be  sold  according  to  law,  and  out  of 
ceeds  thereof  plaintiff  may  t>e  p 
amount  adjudged  to  be  due  him  on  s 
and  mortgage,  with  interest  and  < 
■suit,  including  ^  paid  for  extending 
stract  of  title;  that  the  defendant 
Judged  to  pay  any  deficiency  which 
main  after  applying  the  proceeds  of  e 
to  the  payment  of  said  debt,  and  1 
other  relief  as  may  be  Just  and  eqi 
It  will  be  observed  that  the  petition 
sufllcient— there  being  no  appearance 
part  of  the  Farmers'  Loan  &  Trust  C 
—to  sustain  a  decree  cutting  off  its 
It  was  neither  a  proper  nor  a  necess 
ty,  because  its  lien  for  taxes  on  the 
self  was  paramount  and  superior  to 
ers.  The  object  of  the  mortgage  for 
suit  was  to  sell  the  property,  and  coi 
interest  of  the  mortgagor  at  the  time 
ing  the  mortgage,  which  passed  unc 
the  mortgagee.  There  was  no  que 
priority,  and  could  be  none,  as  t)etw 
mortgage  lien  and  the  lien  of  the  tai 
the  premises.  Stratton  v.  Reisdoi-ph, 
314,  53  N.  W.  136;  White  v.  Bartlett 
320,  15  N.  W.  702;  Forrer  v.  Kloke, 
373,  6  N.  W.  428.  In  order  to  suppc 
cree  against  the  Farmers'  Loan  &  Trt 
pany,  Its  Interests  should  have  be< 
fully  and  completely  stated  in  the  : 
Such  was  not  the  case,  and,  althougl 
made  a  party  defendant,  it  was  not  e 
ed  upon  to  set  up  its  interest  in  tt 
of  action.  Therefore  the  decree  coa 
way  cut  off  or  bar  the  tax  lien.  A 
appears  that  the  notice  of  publica 
quired  the  loan  and  trust  companj 
swer  the  petition  on  the  second  Mon 
er  the  date  of  the  last  publication,  in 
the  third  Monday,  as  required  by  1 
cannot  be  said  that  a  defendant's  rl{ 
be  barred  under  such  defective  servic 
be  has  made  no  appearance  in  the  e 
A  careful  review  of  the  record  in  t 
discloses  that  the  findings  of  the 
court  are  sustained  by  the  evidence,  i 
the  decree  is  right  We  therefore 
mend  that  the  Judgment  of  the  distrl 
be  affirmed. 

ALBERT  and  GLANVILLE3,  CO., 

PER  CURIAM.  The  conclusions 
by  the  Commissioners  are  approved, 
appearing  that  the  adoption  of  the 
mendations  made  will  result  in  a  rig 
Bion  of  the  cause.  It  Is  ordered  that  tl 
ment  of  the  district  court  be  afiSrmed 
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GKAKD  LODGE  A.  O.  U.  W.  t.  SCOTT. 
(Supreme  Conrt  of  Nebraska.    Dec.  2,  1903.) 
IKNBFIT  ASSOCIATION— SUSPENSION  OF  MEM- 
BER—DEPOSIT TO  COVER  ASSESSMENTS— RB- 
ZNSTATBHSNT— TENDER    07   DUES— ACQUIES- 
CGNCB  IN  SUSPENSION. 

1.  A  member  of  a  beoefidary  association  in 
nod  standing  deposited  with  the  financier  of  his 
3cal  lodge  a  snm  of  money  sufficient  to  p&y  his 
.ssessments  and  dnes  for  several  months  in  ad- 
ance.  The  financier  accepted  the  money, 
iSfeeing  so  to  apply  it.  The  member  then  left 
he  town  of  his  reiiidence,  and  dnriag  his  ab- 
lence  the  financier  returned  the  money  so  de- 
>osited,  less  one  assessment,  to  the  beneficiary 
lanied  in  the  member's  certificate,  and  there- 
ipon  the  member  was  marked  "Saspended"  (or 
'siiliire  to  pay  the  next  regular  assessment. 
Meld,  that  tne  suspension  was  unauthorized  and 
cold. 

2.  Where  the  flnander  of  a  lodge  has  accept- 
ad  on  deposit  •  sum  of  money  from  a  member 
Lo  cover  antidpated  assessments,  aneeing  so  to 
apply  it,  a  forfeiture  cannot  be  predicated  upon 
the  failure  of  the  member  personally  to  tender 
the  amount  of  an  assessment  when  due,  if  the 
financier  has  money  in  his  hands  to  meet  the 
assessment;  and  it  is  immaterial  that  the  du- 
ties of  his  office  did  not  require  him  to  receive 
money  for  assessments  before  they  were  pay- 
able. It,  In  doing  so,  he  has  not  contravened  any 
positive  law  of  the  organization. 

3.  One  who  is  illegally  suspended  from  a  ben- 
eficiary association  may  treat  the  suspension  as 
illegal  and  void,  his  membership  continuing,  if 
he  does  not  acquiesce  in  and  consent  to  the  11- 
lesal  suspension,  and  he  need  not  seek  reinstate- 
ment. 

4.  A  forfeiture  cannot  be  predicated  upon  an 
omission  of  one  party  brought  about  by  the  con- 
duct of  the  other  party;  so  that  where  a  mem- 
ber has  been  illegally  suspended  from  a  benefi- 
ciary assodation,  and  dues  tendered  by  him  are 
refused,  the  grounds  for  the  refusal  being  con- 
tinuous in  their  nature,  his  failure  thereafter  to 
tender  dues  cannot  be  made  the  basis  of  a  for- 
feiture until  after  notice  of  a  readiness  to  re- 
ceive the  dnes  has  been  brought  home  to  the 
■nspended  member. 

6.  While  a  member  of  a  benefidary  assoda- 
tion who  is  illegally  suspended  may  acquiesce 
in  and  consent  to  the  suspension,  so  as  to  forfeit 
bis  rights  onder  a  benefit  certificate,  evidence  in 
this  case  examined,  and  hM  not  to  warrant  an 
Inference  that  the  suspended  member  acquiesced 
In  or  consented  to  the  Illegal  suspension. 

6.  Former  decision  rendered  in  this  case 
(Grand  Lodge  A.  O.  D.  W.  v.  Scott,  83  N.  W. 
190)  not  adhered  to. 

Oommisaionen' Opinion.  Department  No.  S. 

"Not  to  be  ofBclally  reported." 

On  rehearing.    Affirmed. 

For  tonner  opinion,  see  93  N.  W.  180. 

KIBKPATRICK,  O.  This  action  wbb  In- 
■titnted  by  plaintUT,  Alice  Scott,  In  the  dis- 
trict conrt  of  Holt  county,  to  recover  upon  a 
benefit  certificate  held  by  ber  husband,  Bai^ 
rett  Scott,  in  defendant,  the  Qrand  Lodge  ol 
the  Andent  Order  of  United  Workmen. 
There  was  judgment  for  plaintiff,  and  the 
case  is  presented  to  this  court  upon  peti- 
tion in  error. 

At  a  former  bearing  an  opinion  in  this 
case  was  filed  reversing  the  Judgment. 
Grand  Lodge  A.  O.  U.  W.  v.  Scott,  93  N.  W. 
190.  Upon  the  application  of  plaintiff  a  re- 
hearing has  been  granted,  and  the  cause  is 
again  open  for  consideration  on  tbe  merlta. 
It  will  be  convenient  In  the  outset  briefly  to 


restate  the  facts:  Plaintiff,  in  ber  amended 
petition,  alleged  that  she  was  the  widow  of 
Barrett  Scott,  who  prior  to  his  death  was  a 
member  of  O'Neill  Lodge,  No.  163,  Ancient 
Order  United  Workmen;  that  in  March,  1881, 
the  defendant  had  Issued  to  Scott  a  benefi- 
ciary certificate,  agreeing  to  pay  plaintiff  up- 
on her  husband's  death  tbe  sum  of  ^,000; 
tliat  due  notice  was  given  to  defendant  of 
Scott's  death;  that  during  bis  lifetime  he 
xmld  all  dues  and  assessments  legally  and 
regularly  levied  against  him  as  a  member  of 
defendant  order,  and  that  the  certificate  was 
in  full  force  and  efCect  at  tbe  time  of  his 
death;  there  was  prayer  for  judgment  In  tbe 
sum  of  $2,000,  with  Interest 

The  defendant  in  Its  answer  admitted  that 
Scott  became  a  member  of  the  defendant 
order  March  25,  1891,  but  that  he  faUed  to 
pay  relief  call  No.  13,  which  had  been  levied 
by  the  supreme  lodge,  and  became  due  and 
payable  September  1,  1893,  and  after  due 
notice,  because  of  such  failure,  be  was  sus- 
pended, according  to  the  laws  and  the  con- 
stitution governing  the  order,  to  which  Scott 
had  agreed  upon  becoming  a  member,  as  set 
out  and  alleged  in  defendant's  answer.  It 
was  also  alleged  In  tbe  answer  that  section 
4,  art  7,  of  the  constitution  of  defendant 
order  was  amended,  the  amendment  being 
promulgated  and  in  full  force  and  effect  from 
and  after  January  1,  1894,  providing  that 
there  should  be  due  as  a  regular  assessment 
on  the  first  day  of  each  month,  without  no- 
tice, the  sum  of  %1,  payable  to  tbe  financier 
on  or  before  tbe  28tb  day  of  the  month;  that 
pursuant  to  tbe  provisions  of  the  constitu- 
tion, so  amended,  assessments  were  duly  and 
regularly  levied  upon  the  membership  of  de- 
fendant, and  notices  thereof  were  published 
in  the  official  organ  of  the  order,  but  that 
Scott  failed  and  refused  to  pay  such  as- 
sessments, although  we)l  knowing  that  such 
failure  would  result  in  his  suspension,  and 
that,  had  he  been  in  good  standing  on  the 
Ist  day  of  January,  1894,  he  would  have  been 
liable  to  the  assessments  levied  from  and 
after  that  date;  but  having  failed  to  pay  the 
assessments  between  September  1,  1S93,  and 
January  1,  1894,  he  would  again  have  be- 
come suspended  for  failure  to  pay  tbe  as- 
sessments due  after  January  1,  1894.  In  her 
reply,  plaintiff  pleaded  that  the  so-called  "sus- 
pension" on  the  29th  day  of  September.  1893, 
was  wrongful,  illegal,  and  improper,  and 
that  by  reason  thereof  tbe  certificate  remain- 
ed in  full  force  and  legal  effect  until  Scott's 
death. 

The  evidence  shows  that  Scott  became  a 
member  in  good  standing  of  defendant  order 
March  25,  1891.  Relief  caU  No.  13  was  levied 
on  September  1,  1893,  and  became  due  and 
payable  on  the  28th  day  of  that  month,  and 
thereafter  became  delinquent.  It  further  ap- 
pears that  in  the  early  part  of  August,  1893. 
Scott  left  tbe  city  of  his  residence,  O'Neill, 
having  prior  to  that  time  paid  Into  the  hands 
of  tbe  financier  of  tbe  local  lodge  the  sum  of 
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about  $5  to  apply  on  his  assessments  as  tbey 
became  due.  Ont  of  this  sum  the  financier, 
according  to  the  directions  of  Scott,  paid  the 
August  assessment  Scott  remained  avay 
from  O'NelU  until  October  10,  1893,  when  he 
was  returned  to  O'NelU  by  the  sheriff  of 
Holt  county,  and  he  remained  there  until 
December  31,  1894,  when  he  was  waylaid 
and  killed  by  a  band  of  assassins.  It  seems 
that  after  his  departure  from  O'Neill  the 
matter  of  whether  or  not  he  should  be  re- 
tained as  a  member  of  the  lodge  was  dis- 
cussed by  the  local  lodge  at  Its  regular  meet- 
ing. It  does  not  appear  that  any  definite 
action  was  taken,  but  It  does  appear  that  the 
money  deposited  with  the  financier  by  Scott 
before  leaving,  less  the  August  assessment, 
was  either  returned  or  attempted  to  be  re- 
turned to  plaintiff;  or,  at  all  events.  It  was 
not  applied  for  the  purpose  for  which  It  was 
left,  and  Scott  was  accordingly  marked  "Sus- 
pended" on  the  books  of  the  lodge  for  non- 
payment of  assessment  for  September,  1893. 
Under  this  state  of  facts.  It  was  concluded 
on  the  former  bearing  that  the  suspension 
was  Illegal  and  void.  With  this  determina- 
tion we  are  at  present  content.  Under  none 
of  the  terms  of  Scott's  contract  with  defend- 
ant order  that  has  been  called  to  our  atten- 
tion could  such  action  be  construed  to  be 
legal  or  authorized.  It  appears  from  the 
record  to  have  been  Scott's  custom  from  time 
to  time  to  leave  sums  of  money  in  the  hands 
of  the  local  financier  for  application  on  his 
assessments  when  they  fell  due,  and  this  cus- 
tom was  acquiesced  In  and  acted  upon  by  the 
financier.  His  failure  to  apply  the  money  in 
bis  hands  on  September  1,  1893,  as  Scott  di- 
rected, was  an  act  for  which  Scott  could  not 
be  legally  responsible.  The  funds  were  mis- 
appropriated, and  the  attempted  suspension 
upon  the  alleged  ground  of  failure  to  jpay 
the  assessment  must  be  held  unavailing. 

If  he  was  illegally  suspended  in  September, 
1803,  what  were  his  rights  In  the  premises? 
Manifestly,  he  could  waive  the  Illegality  of 
the  suspension,  and  apply  for  reinstatement 
in  the  manner  prescribed  by  the  laws  of  the 
defendant  order  for  the  reinstatement  of  sus- 
pended members.  But  in  view  of  the  cir- 
cumstances leading  up  to  bia  suspension, 
Scott,  for  obvious  reasons,  might  have  hesi- 
tated to  assume  the  risks  attending  this 
method  of  obtaining  relief  from  the  action  of 
the  local  lodge  in  dropping  him  from  the 
membership.  He  might  have  appealed  to 
the  courts.  In  a  proper  proceeding,  either  to 
obtain  its  process  to  compel  the  order  to  re- 
instate him,  or  have  bis  status  Judicially  de- 
termined and  declared.  But  however  that 
may  be,  or  whatever  other  recourse  was  open 
to  him,  it  Is  clear  to  us  that  If  the  expulsion 
of  Scott  was  wholly  void  and  unauthorized, 
be  was  at  liberty  to  treat  it  as  such,  and, 
after  being  satisfied  that  further  tender  of 
dues  and  assessments  would  be  wholly  nuga- 
tory because  of  the  resolution  of  the  order 
to  refuse  them,  bis  membership  would  con- 


tinue,  notwithstanding  he  ceased  1 
tenders  at  stated  Intervals  or  ui>on 
of  each  month. 

In  our  opinion,  it  Is  quite  im 
whether  the  financier  of  the  local  lo 
authorized  to  receive  money  from  i 
to  apply  on  dues  or  assessments  be 
same  were  due.  The  fact  In  the  cas 
is  that  the  financier  did  receive  a  la 
of  money  from  Scott  a  sum  suflScIeii 
his  assessments  for  several  months, 
celved  it  under  an  agreement  and  und 
Ing  so  to  apply  It  Having  done  sc 
too  late  subsequently,  and  In  the  ab 
Scott,  to  refuse  to  apply  the  mone 
agreed.  We  have,  then,  this  sltuat 
I  illegal  suspension  September  28,  II 
!  a  tender  of  the  dues  payable  thereaf' 
I  larly  by  the  suspended  member  up 
I  ary  1,  1894,  and  a  refusal  thereof 
I  lodge.  It  is  diflScult  to  conceive  wt 
I  could  have  been  demanded  of  Scoi 
law  does  not  require  the  ceaseless  n 
of  a  useless  act  in  order  to  preser 
rights.  In  Hoeffner  v.  Grand  Lodge 
man  Order  of  Harugari,  41  Mo.  A 
it  Is  said:  "If  a  Judgment  for  the  e 
of  a  member  Is  void  because  renden 
unauthorized  manner,  and  the  membi 
it  as  Invalid,  his  membership  contin 
he  need  not  seek  reinstatement"  It 
to  us,  and  seems  to  be  conceded, 
Scott  had  died  between  September,  1 
January  1,  1804,  plaintiff  could  hav 
ered  against  defendant 

But  upon  the  fact  that  Scott  did 
until  December  31,  1894,  some  15 
after  his  suspension,  during  which 
made  no  tender  of  dues,  or  any  effo 
instatement,  the  contention  seems  to  1 
that  plaintiff  cannot  recover.  The  a 
In  support  of  this  contention  is  that 
Scott's  membership  continued  In  i 
long  as  the  sum  deposited  by  him  ' 
financier  would  have  paid  his  dues 
sessments,  which  it  seems  would  hi 
until  about  January  1,  1894,  tbereaft< 
the  amended  constitution  dues  beca 
able  without  notice,  and  suspension 
from  the  mere  fact  of  nonpayment  a 
being  in  default  on  that  date  and  f 
months  thereafter,  at  once  stood  su 
Upon  consideration,  we  must  hold 
tention  without  substantial  merit  I 
record  it  is  altogether  apparent  that 
cers  of  defendant  order  regarded 
suspended  from  and  after  Septen 
1S93.  At  no  time  thereafter,  wlthi 
statement  in  regular  order,  would  tl 
received  any  money  from  bim  in 
of  any  dues  or  assessments.  This  fi 
have  been  as  apparent  to  Scott  as  1 
the  officers  of  defendant  The  refus) 
lodge  of  the  dues  tendered  after  Se 
1803,  was  upon  grounds  in  their  oal 
tinuous.  The  provision  in  his  con 
which  Scott  was  obliged  to  tender  1 
needed  to  meet  the  assessments,  and 
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lar  provlBlonB,  are  upon  the  assumption  that 
If  seasonably  offered  there  will  be  a  readi- 
ness on  the  part  of  the  order  or  association 
to  which  they  are  payable  to  receive  them. 
Where,  by  a  decision  once  bad,  It  la  notori- 
onsly  declared  that  the  member  Is  suspend- 
ed, and  dues  from  him  will  no  longer  be 
accepted,  the  failure  thereafter  to  tender 
them  cannot  constitute  a  waiver  of  any 
rights  until  notice  of  a  change  In  the  atti- 
tude of  the  order  is  brought  home  to  the 
suspended  member.  To  hold  that  Scott  was 
suspended  for  failure  to  pay  assessments  due 
subsequent  to  the  expiration  of  the  period 
covered  by  the  deposit  made  by  him,  would 
be  to  redate  the  suspepslon  in  order  to  make 
legal  what  was  Illegal.  The  defendant  relied 
as  a  defense  upon  the  legality  of  the  sus- 
pension of  September,  1893.  A  forfeiture 
in  this  case  cannot  be  based  upon  a  failure 
on  the  iiart  of  Scott  to  tender  assessments 
payable  to  January  1,  1894. 

In  their  brief  counsel  concede  that.  If  after 
the  deposit  made  by  Scott  had  been  exhausted, 
and  after  the  advent  of  the  year  1894,  when 
the  amended  constitution  became  effective, 
Scott  had  made  one  tender  of  the  assessment 
then  due,  further  tenders  would  have  been  un- 
necessary, and  cite  several  cases  (Marck  v. 
Supreme  Lodge  [C.  C]  29  Fed.  896;  McKee  v. 
Ins.  Co.,  28  Mo.  383,  75  Am.  Dec.  129;  Meyer 
V.  Ins.  Co.,  73  N.  Y.  528,  29  Am.  Rep.  184), 
but  we  cannot  see  that  they  sustain  the  con- 
tention. Assuming  that  Scott  knew,  or  was 
charged  with  notice,  of  the  provision  in  the 
amended  constitution  that  an  assessment  of 
$1  was  due  on  the  first  day  of  each  month 
after  January  1,  1894,  without  notice,  and 
that  failure  of  any  member,  or  his  failure, 
to  pAj  such  assessment  would  result  in  sus- 
pension without  any  action  on  the  part  of 
defendant  or  any  of  its  officers,  what  was 
there  In  this  knowledge  that  would  carry 
any  Intimation  to  him  that  a  tender  on  Jan- 
nary  1, 1894,  would  have  been  accepted  ?  He, 
at  that  time,  had  already  been  declared  sus- 
pended by  the  defendant.  The  attitude  of 
the  defendant  toward  him  was  fixed  and  de- 
termined, and  had  been  for  several  months, 
the  assessments  payable  In  which  had  been 
declined.  The  only  material  difference  be- 
tween the  law  of  1893  and  the  law  of  1894, 
touching  the  subject  of  assessments,  was 
that  In  the  former  a  valid  and  regular  as- 
sessment dei)ended  upon  due  notice  to  the 
member,  unless  such  notice  was  waived; 
whereas  in  the  latter  the  assessment  became 
due  and  payable  without  notice,  and  upon 
failure  to  pay  the  member  stood  suspended. 
This  distinction  could  not  have  had  any  bear- 
ing upon  the  flxed  attitude  of  the  defendant 
toward  Scott,  and  Ita  determination,  already 
manifested,  to  lefnae  tendered  assessments. 
We  see  no  season  for  holding  that,  after  the 
exhanstlon  of  the  deposit,  Scott  should  have 
made  a,  tender  of  at  least  one  of  the  assess- 
ments payable  subsequent  to  January  1, 
1894.    Guetzkow  T.  Ins.  Co.,  105  Wis.  448,  81 


N.  W.  052.  In  the  case  cited  it  is  said:  "The 
rule  of  law  is  maintained  with  great  unanim- 
ity that  one  party  cannot  predicate  a  forfei- 
ture upon  an  omission  by  the  other  party 
which  his  own  conduct  has  helped  to  bring 
about;  that  a  declaration  that  a  policy  of 
insurance  is  already  forfeited  will  consti- 
tute a  sufficient  Justification  for  the  omis- 
sion to  tender  subsequently  accruing  premi- 
ums and  Installments,  upon  the  ground  that 
the  assured  is  Justified  in  believing  that  no 
tender  would  be  accepted,  and  the  formality 
Is  therefore  unnecessary."  We  adopt  the  rule 
announced  in  the  case  quoted  from,  and  It  is 
sufficient  to  dispose  of  the  contention  that 
Scott's  membership  was  forfeited  by  reason 
of  his  failure  to  pay  or  tender  payment  of 
assessments  at  any  time  after  January,  1894. 

Again,  it  is  said  that  Scott,  upon  his  re- 
turn to  O'Neill  in  October,  1893,  became 
aware  of  his  suspension,  and  remained  cog- 
nizant of  that  fact  up  to  the  date  of  his 
death,  making  no  attempt  at  reinstatement 
From  this  we  are  asked  to  deduce  an  acqui- 
escence on  his  part  in  the  action  of  the  lodge, 
such  as  now  estops  plaintiff  from  urging  the 
illegality  of  the  suspension  of  September, 
1893.  We  do  not  undertake  to  say  that  the 
beneficiary  of  an  Illegally  suspended  mem- 
ber can  in  every  event  recover  the  death  ben- 
efit, without  reference  to  the  conduct  of  the 
deceased  subsequent  to  his  suspension.  It  is 
easily  conceivable  that  such  member  might 
acquiesce  therein,  treat  the  suspension  as 
valid,  and  during  the  remainder  of  his  life 
demean  himself  In  a  manner  wholly  incon- 
sistent with  any  belief  on  his  part  that  be 
was  still  a  member  or  entitled  to  member- 
ship, so  as  to  prevent  a  recovery.  Such- 
seems  to  have  been  the  holding  in  a  case  de- 
cided by  the  Supreme  Court  of  Missouri, 
where  the  member  had  been  expelled  upon  a 
charge  upon  which  the  lodge  had  no  Jurisdic- 
tion to  try  him,  being  expelled  at  a  time 
when  there  were  unpaid  and  delinquent  as- 
sessments against  him,  of  which  subsequent 
to  his  suspension  he  made  no  tender.  Glar- 
don  T.  Sup.  Lodge,  K.  P.,  50  Mo.  App.  45. 
But  In  the  case  at  bar,  as  already  Indicated, 
Scott  must  be  regarded  as  having  tendered 
all  dues  and  assessments  up  to  the  date  of 
his  suspension,  as  well  as  for  several  months 
thereafter,  and  we  are  of  opinion  that  more 
than  this  was  not  required  of  him. 

In  the  prior  opinion  it  was  stated  that  the 
plaintiff  cannot  be  heard  to  say  that  the  in- 
sured failed  to  pay  the  assessments  because 
he  was  suspended,  and  at  the  same  time 
claim  the  benefit  of  full  membership  because 
the  suspension  was  illegal.  In  this  language, 
say  counsel  for  defendant,  the  precise  and 
salient  feature  of  this  case  finds  logical  ex- 
pression. Upon  careful  reconsideration  of 
this  question,  we  have  been  led  to  a  contrary 
view.  We  do  not  believe  that  the  two  posi- 
tions are  essentially  antagonistic.  We  have 
already  concluded  herein,  both  upon  author- 
ity and  reason,  that  forfeiture  cannot  be 
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predicated  npon  his  fallare  to  tender  assesa- 
ments  after  the  refusal  by  the  defendant  of 
repeated  tenders  made  subsequent  to  the 
void  and  Illegal  suspension.  And  If  his  fail- 
ure to  pay  the  assessments  was  Justified,  the 
plaintiff  cannot  be  held  to  have  been  preju- 
diced by  such  failure.  It  is  conceded  that  his 
suspension  of  September,  1893,  was  Illegal 
and  unauthorized,  and  it  Is  contended  that  by 
reason  of  this  fact  be  was  required  to  pay  all 
assessments  up  to  the  day  of  his  death  in 
order  to  enable  the  plaintifl  to  succeed  in 
this  action.  On  the  contrary,  tendered  as- 
sessments were  refused,  upon  grounds  war- 
ranting the  belief  that  all  future  tenders 
would  meet  with  the  same  fate.  The  failure 
to  tender  the  assessments  upon  which  the 
forfeiture  la  sought  to  be  based  was  Justified, 
and,  the  suspension  being  void,  the  member- 
ship of  the  insured  continued. 

In  the  prior  opinion,  it  was  also  stated  that 
it  was  probably  true  that  because  of  the  fail- 
ure of  the  defendant  to  give  the  insured  the 
proper  notice  of  assessments  made  after  Au- 
gust, 1893,  to  January  1,  1894,  the  defendant 
would  not  have  had  the  right  to  appropriate 
any  part  of  the  money  in  its  hands  to  the 
payment  of  assessments  made  prior  to  Jan- 
uary 1,  1894.  We  have  treated  this  case  up- 
on a  contrary  assumption,  namely,  that  it 
was  not  only  a  right  but  a  duty  of  defend- 
ant to  apply  the  money  in  its  hands  to  the 
assessments  as  they  came  due  after  August, 
1893,  so  far  as  those  funds  would  apply,  with- 
out reference  to  the  notice  required  by  the 
laws  of  defendant  in  force  prior  to  .the 
amendment  thereof,  which  became  effective 
In  1894;  and  we  have  done  this  upon  the 
theory  that  such  notice  could  be  waived,  and 
was  waived,  and  clearly  intended  to  be  waiv- 
ed, by  Scott 

It  appears  that  two  trials  were  had  of  this 
action  In  the  lower  court,  the  first  resulting 
in  a  verdict  and  Judgment  for  defendant 
Upon  application  of  plaintiff  this  Judgment 
was  set  aside  and  a  new  trial  granted,  re- 
sulting in  the  Judgment  now  under  review. 
Upon  the  action  of  the  trial  court  in  grant- 
ing a  new  trial  error  is  predicated,  and  with 
the  ruling  on  this  point  as  announced  in  the 
first  paragraph  of  the  syllabus  of  the  prior 
opinion,  we  are  content  and  the  same  is  ad- 
hered to.  Other  propositions  advanced  and 
argued  by  both  parties  do  not  require  con- 
sideration. 

It  follows  that  so  much  of  the  opinion  here- 
tofore rendered  in  tills  case  as  leads  to  a 
reversal  of  the  Judgment  of  the  lower  court 
be  not  adhered  to,  and  it  is  recommended 
that  the  Judgment  of  reversal  be  vacated, 
and  the  Judgment  of  the  district  court  be  af- 
firmed. 

DUFFIE,  0,  concurs. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 


mendations made  will  result  In  a 
cision  of  the  cause,  it  is  ordered 
former  Judgment  rendered  by  this 
versing  the  Judgment  of  the  lower 
vacated,  and  the  Judgment  of  ttai 
court  be  affirmed. 


MARVEL  V.  MARVEL. 

(Supreme  Court  of  Nebraska.    Dec 

EXPRESS  TRUST  —  PAROL  AQREEMEl 
TRACTS-LAW  QOVERNINO  EVIUi 

1.  A  parol  agreement  made  at  the  t 
ecuting  a  conveyance  of  real  estate, 
grantee  shall  bold  the  property  in  trn 
grantor,  and  when  sold  pay  the  pr 
liim,  the  conveyance  not  being  obtainec 
or  undue  inQuence,  is  void  as  an  atten 
ate  an  express  trust  in  real  estate 
and  the  laud  and  the  money  for  which 
belong  to  the  grantee. 

2.  Ibe  evidence  by  which  a  contrac 
proved  is  no  part  of  the  contract  itac 
governed,  therefore,  by  the  lex  fori,  a 
the  lex  loci  contractus. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.    Depart 
8.     Appeal  from  District  Court 
County;  Sornborger,  Judge. 

Action  by  George  Marvel  again 
Marvel.  Judgment  for  defendant  t 
tiff  appeals.    Affirmed. 

Hainer  &  Smith,  for  appellant 
Grosvenor,  for  appellee. 

DUFFIE,  C.  In  October,  1878,  1 
tiff,  George  Marvel,  conveyed  a  trad 
3V^  acres  of  land,  situated  adjacei 
village  of  Waynesvllle,  in  the  stat 
nois,  to  Ills  brother,  Wiley  Marvel 
fendant  The  land  Is  known  as 
Property."  In  the  year  1881  the  pi 
moved  to  the  state  of  Nebraska.  HJ 
sold  the  land  on  the  24th  day  of  I 
1884,  for  $400,  and  the  plaintiff  hai 
this  action  in  the  district  court  of 
county  to  recover  the  proceeds  of 
The  district  court'  found  generally 
defendant  and  the  plaintiff  has  ap 
this  court  His  theory  of  the  transl 
land  to  his  brother  is  stated  in  hii 
follows:  "Property  was  dull  sale 
bad  small  capacity  to  dispose  of 
brother,  Wiley  Marvel,  finally  saii 
that  if  he  (Wiley)  had  the  mill  pr 
could  get  some  money  out  of  it 
(George),  and,  acting  on  this  suggi 
October  9,  1878,  George  Marvel 
conveyed  the  mill  property  to  Wile, 
under  the  express  agreement  tb; 
should  In  turn  sell  the  property  am 
proceeds  to  George.  The  conveys 
made  wholly  without  conslderatloi 
Marvel  entered  Into  occupation  of 
property  Immediately  on  delivery  oi 
veyance  to  him,  using  It  to  pastt 
and  on  December  24.  1883,  sold  It 
No  part  of  this  sum  was  paid  over  \ 
Marvel,  though  often  requested." 
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snae  Is:  First,  tbe  statute  of  frauds;  second, 
lat  tbere  were  other  transactions  between 
lene  parties  from  whlcb  the  plaintiff  was 
wing  the  defendant,  at  the  time  tbe  defend- 
nt  sold  the  land,  more  than  the  amount  re- 
vived, for  the  land,  so  that  in  an  accounting 
1  eqolty  there  was  nothing  due  tbe  plaintiff.  ; 
There  was  no  written  evidence  of  a  con- 
ract  on  the  part  of  the  defendant  to  bold  tbe  | 
Itle  in  trust  for  the  plaintiff  and  to  dispose  ! 
t  the  same  for  his  benefit.    There  is  no  al-  ! 
egatlon  in  the  petition  that  any  fraud  or  | 
leceit   was  practiced  upon  tbe  plaintiff  by  | 
he  defendant  to  procure  a  conveyance  of  ! 
bis   land.     Tbe  doctrine,   therefore,   estab-  ; 
islied  In  Brls«.n  t.  Brlson,  75  Cal.  525,  17  : 
»ac.  689,   7  Am.  St   Eep.  188;    Gregory  t.  I 
towlPby  (Iowa)  8S  N.  W.  822;    Larmon  y.  j 
^Ugbt,  140  111.  232,  29  M.  B.  U16,  33  Am.  St  : 
iep.    229;    and   Pollard    t.   McKeaney   (de- 
Ided  at  the  September  17,  1903,  session  of 
lilB  court)  96   N.   W.   679— does  not  apply.  | 
Phe  plaiatUf  makes  no  such  claim,  but,  on  I 
be  other  hand,  says  in  bis  brief:    "This  is  j 
lot  an  action  to  establish  any  right  of  George  ! 
tiarrel  in  the  land  described  in  the  pleadings.  | 
Lt  is  simply  an  action  brought  to  recover  the  j 
price  for  th<;  conveyance  of  tbe  lands  in  ac-  | 
x>rdance  with  the  terms  of  the  trust  which  { 
(Vlley   Marvel   assumed.     Tbe  title  to  tbe 
premises  passed  irrevocably  to  Wiley  Marvel 
by  the  deed  of  George  Marvel  and  wife.    It 
Is  not  sought  to  disturb  that  title  In  any  re- 
apect"    Tbe  plaintiff  relies  upon  the  princi- 
ple announced  In  Bork  ▼.  Martin,  132  N.  Y. 
280,  30  N.  E.  584,  28  Am.  St  Rep.  570.    He 
Bays  that  tbe  proceeds  of  the  land  should  be 
paid  by  the  defendant  to  tbe  plaintiff;   that 
is,  the  plaintiff  has  a  claim  against  the  de-  i 
tendant  for  that  amount     It  seems  to  be 
held  in  Bork  v.  Martin  that  although  "the 
land  was  conveyed  to  the  defendant  upon  an 
oral  trubt,  invalid  under  tbe  statute  of  frauds, 
yet  it  was  lawful  for  him  to  perform  it" 
and  that  if  be  sells  tbe  land  and  retains  the 
money  be  has  performed  the  trust  so  far  tbat  ! 
he  may  be  compelled  to  fully  perform  it  by  ' 
paying  over  the  proceeds  in  accordance  with  | 
tbe  oral  agreement    It  seems  to  hold  that  '■ 
when  the  trustee  has  sold  the  trust  estate,  a  | 
iult  against  lilm  for  the  proceeds  does  not  in  | 
any  manner  involve  tbe  trust  character  of  ; 
the  estate  which  was  sold.    It  concedes  tbat 
tbe  title  of  the  so-called  trust  could  not  be 
Impeached,  and  that  he  could  not  be  required 
to  reconvey  to  bis  grantor.    It  acknowledges 
tbat  the  court  is  powerless  to  compel  him  to 
proceed  one  step  In  the  execution  of  bis  trust 
by  making  a  sale  of  the  land,  and  yet  holds 
that  he  cannot  retain  tbe  proceeds  of  the 
sale  of  the  lands  to  which  they  concede  he 
holds  a  perfect  and  nndisputable  title;   tbat 
one  who  has  no  standing  in  court  to  question 
bis  title  to  tbe  land,  or  to  claim  any  beneficial 
Interest  in  it  for  himself,  may  have  the  as- 
sistance of  the  court  to  Impress  a  trust  upon 
the  proceeds  of  the  sale,  If  one  is  made.    This 
rale  would  defeat  tbe  purpose  of  the  statute 
WN.W. 


of  frauds  In  every  case  In  wblcb  the  sup- 
posed trustee  has  sold  the  lands  and  kept 
the  proceeds.  It  establishes  %n  arblt'r^  rule 
that  tbe  statute  shall  not  apply  in  stfcb  cases, 
and  we  cannot  concur  in  such  a  doctrine. 

Another  question  relating  to  tbe  statute 
should  be  noticed:  The  statute  of  Illinois  re- 
lating to  the  creation  of  an  express  trust  in 
land  was  pleaded  by  the  defendant  Tbat 
statute  Is  not  as  broad  as  our  own,  and  some 
decisions  of  the  Supreme  Court  of  Illinois 
relating  to  that  statute  are  called  to  our 
attention  as  authority  for  maintaining  this 
action.  It  Is  said  that  as  the  agreement  was 
made  in  Illinois  tbe  laws  of  tbat  state  must 
govern  tbe  contract,  so  far  as  Its  nature,  ap- 
plication, and  interpretation  are  concerned. 
While  it  is  true  in  relation  to  tbe  lex  loci 
contractus.  It  is  equally  true  tbat  tbe  lex 
fori  must  govern  the  course  of  procedure  in 
giving  redress  upon  the  contract  The  eyl- 
dence  by  which  a  contract  shall  be  proved  Is 
no  part  of  the  contract  Itself,  and  Is  govern- 
ed, therefore,  by  the  rule  of  tbe  Jurisdiction 
where  the  action  Is  tried,  and  not  of  that  In 
wblcb  tbe  contract  was  made.  .This  la  well 
illustrated  in  Leroux  v.  Brown,  14  Bng.  Law 
&  Equity  Reports,  247,  in  which  it  was  held 
that  an  action  cannot  be  maintained  in  the 
courts  of  England  upon  a  parol  contract 
made  in  France  wblcb  was  not  to'  be  per- 
formed within  one  year  from  the  making 
thereof,  although  tbe  contract  was  valid  by 
tbe  laws  of  France.  The  case  turned  upon 
the  question  whether  tbe  statute  made  void 
such  contracts.  If  It  made  them  void,  then, 
inasmuch  as  the  law  of  France  governed  tbe 
contract,  tbe  suit  could  be  maintained;  but 
if  tbe  statute  applied  to  the  remedy  merely, 
then,  inasmuch  as  the  law  of  England  gov- 
erned the  course  of  procedure,  no  recovery 
could  be  bad.  Lord  Brougham  said,  in  Bain 
V.  Whltoliaven  &  Fumess  R.  R.  Co.,  3  House 
of  Lord  Cases:  "Whether  a  witness  is  com- 
petent or  not  whether  a  certain  matter  re- 
quires to  be  proved  by  writing  or  not  wheth- 
er certain  evidence  proves  a  certain  fact  or 
not  is  to  be  determined  by  the  law  of  the 
country  where  the  question  arises,  where 
the  remedy  is  sought  to  be  enforced,  and 
where  tbe  court  sits  to  enforce  it"  The 
cases  all  agree  that  the  statute  requiring  an 
express  trust  to  be  evidenced  by  writing 
does  not  render  a  trust  void,  but  requires  only 
that  tbe  proof  of  tbe  creation  of  such  a  trust 
shall  be  evidenced  by  wrltlqg.  The  statute 
does  not  strike  at  the  contract  itself,  but  at 
the  manner  and  method  of  proving  such  a 
contract,  and  the  proof  must  conform  to  the 
laws  of  the  state  where  the  action  Is  tried. 

But  conceding  the  law  to  be  as  claimed  by 
tbe  plaintiff,  we  cannot  see  that  the  second 
defense  is  not  made  out  by  the  evidence.  It 
will  be  remembered  that  tbe  defendant  held 
tbe  land  for  5  years  after  It  was  conveyed  to 
him  by  his  brother,  and  then,  having  sold  it 
retained  tbe  proceeds  for  14  years  before  this 
action  was  begun.    Tbe  evidence  shows  con- 
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cluslvely  tbat  tbere  were  at  this  time,  and 
at  about  the  tlqgie  of  the  converance  of  the 
land,  other  transactiODS  between  the  parties 
from  which  the  plaintiff  became  Indebted 
to  the  defendant  The  defendant's  right  to 
retain  the  proceeds  of  the  land  on  account 
of  those  transactions  was  not  questioned  by 
the  plaintiff  for  many  years  after  the  trans- 
actions occurred,  and  there  is  substantial  evi- 
dence in  the  record  from  which  the  trial 
court  might  have  found  that  the  defendant's 
claim  against  the  plaintiff  equaled  the  plaln- 
titTs  claim  against  him,  and  was  so  consid- 
ered by  both  parties  for  many  years.  We  do 
not  thinic  tliat  the  evidence  is  so  wanting 
upon  this  point  tliat  it  can  be  said  tliat  the 
Judgment  of  the  trial  court  is  clearly  wrong. 
We  think  tbat  the  judgment  of  the  district 
court  should  be  affirmed,  and  so  recommend. 

ALBERT  and  AMES,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  afDrmed. 


LOOAN  COUNTY  v.  McKINLBY-LANNlNO 
LOAN  &  TRUST  CO.  et  al. 

(Supreme  Court  of  Nebraska.    Dec.  2,  1903.) 

TAX  LIEN— FORBCLOSURB-SALB-NECESSnT— 
JtlEISOICnON— RBS  JUDICATA— DBCREE. 

1.  In  an  action  brought  in  the  district  court 
by  a  county  to  foreclose  a  tax  Hen  on  real  es- 
tate for  delinquent  taxes,  the  determination  of 
the  question  whether  or  not  the  county  could, 
under  the  statute,  maintain  such  action,  with- 
out an  antecedent  administrative  sale  by  the 
county  treasurer,  and  the  issuance  to  the  coun- 
ty of  a  tax-s«le  certificate,  as  a  basis  tor  such 
proceedings,  goes  to  the  existence  of  a  cause  of 
action,  and  not  to  the  jurisdiction  of  the  court. 

2.  A  decree  rendered,  in  a  foreclosure  pro- 
ceeding, for  the  sale  of  real  estate  to  satisfy  a 
tax  lien,  barring  the  equity  of  redemption  of 
the  owner  of  such  property,  is  an  adjudication 
of  that  question,  which  cannot  be  inquired  into 
on  objections  to  confirmation  of  sale  on  the 
ground  that  the  owner  had  not  been  given  the 
time  to  redeem  allowed  by  law. 

S.  Where  the  district  court  has  jurisdiction 
of  the  subject  of  the  action  and  of  the  parties 
In  a  foreclosure  proceeding,  questions  which  af- 
fect the  regularity  of  the  decree  are  concluded 
thereby.  Such  a  decree  cannot  be  assailed  for 
any  mere  irregularity  upon  a  motion  to  set  aside 
a  sale  made  in  pursuance  of  such  decree. 

4.  Where  a  decree  in  foreclosure  proceedings 
by  its  terms  erroneously  denies  to  the  owner  of 
the  equity  of  redemption  the  time  'to  redeem 
from  sale  which  is  allowed  by  law,  his  remedy 
is  by  a  direct  proceeding  to  obtain  a  reversal  or 
modification  of  the  decree,  and  not  by  an  indi- 
rect attack  thereon,  by  objecting  to  the  confir- 
mation of  a  sale  made  in  pursuance  of  the  de- 
cree, because  of  such  error. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Logan  County; 
Orlmes,  Judge. 

Action  by  the  county  of  Logan  against  the 
McKlnley-Lannlng  Loan  &  Trust  Company 
and  others.  Judgment  for  plaintiff.  Defend- 
utB  appeal.    Aliirmed. 


James  V.  Hawkins,  Beeler  ft  Mn 
cox  ft  Halligan,  and  M.  F.  Harrl 
appellants.  Hoagland  ft  Hoagland, 
lee. 

HOLGOMB,  J.  This  Is  an  a; 
an  order  of  conflrmation  of  sale  i 
tate  made  in  foreclosure  proceed! 
objections  Interposed  to  the  order  o 
tlon  required  to  be  noticed  are,  flra 
decree  of  the  court  on  wliicb  tJ 
based  is  void.  In  tliat  the  court  ha 
diction  to  enter  such  decree,  becai 
tion  on  the  part  of  the  plaintiff  is 
ized  by  law;  and,  second,  because 
was  to  foreclose  a  pretended  lien 
for  the  years  1893  to  1899,  inclu8i\ 
decree  was  rendered  Feljruary  28, 
the  sale  was  made  October  2,  190 
two-years  time  for  redemption  from 
as  provided  in  section  8  of  article 
Constitution,  has  not  expired.  At 
by  the  motion,  the  action  was  Im 
the  plaintiff  county  to  enforce  a  t 
delinquent  taxes  on  real  estate  aris 
tue  of  the  assessment  and  levy  ol 
the  several  years  mentioned,  on  th 
sold,  for  general  revenue  purposes, 
tion  praying  for  a  foreclosure  of  tt 
and  on  which  the  decree  is  based, 
festly  defective,  in  tliat  it  was  n 
that  the  land  bad  been  sold  for 
taxes  by  the  county  treasurer,  and 
certificate  issued  to  the  county,  i 
must  be  done,  in  the  recent  case 
CJounty  V.  Camahan  (Neb.)  92  N.  "^ 
c,  on  rehearing,  95  N.  W.  812.  But 
Judgment  or  decree  was  erroneo 
sense  that  a  reversal  of  it  might 
obtained  by  prosecuting  an  appeal 
tlon  in  error,  yet  it  was  not,  for  tl 
void  and  subject  to  collateral  att 
counties  of  the  state  are  empowei 
Legislature  to  enforce  the  coIlecHoi 
quent  taxes  assessed  on  real  estate 
land  has  not  been  sold  by  the  conn 
ers  to  those  willing  to  purchase  by 
taxes  assessed  against  the  propert 
that  purpose  to  Institute  and  malnta 
table  action  in  the  nature  of  the  for 
a  mortgage  lien;  the  county  acdi 
cases  as  the  trustee  of  an  express  i 
ged  with  the  duty  of  enforcing  ttx 
of  such  delinquent  taxes  by  a  fon 
the  lien,  and  a  Judicial  sale  of  th 
on  which  the  taxes  are  assessed,  i 
collected,  to  cause  the  taxes  to  be  i 
to  those  for  whose  benefit  they  w 
The  district  courts  are  the  tribun 
generar  Jurisdiction  over  actions  of 
acter.  In  determining  whether,  i 
case,  the  county  is  authorized  to  i 
suit  to  foreclose  a  tax  lien,  tbe 
upon  a  matter  confessedly  wltliln  II 
tion;  and  its  Judgments  and  decri 
final,  unless  api>ealed  from  or  reve 
though  the  rendition  of  the  decree  li 
because  no  tax-sale  certificate  has  b 
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by  the  county  treasurer  to  the  county  bring- 
ing the  suit,  as  is  required  to  be  done  in  the 
regular  exercise-  of  the  power  thus  conferred 
on  such  counties.  Logan  County  v.  Camahan, 
supra.  WheUier  or  not  the  county  could,  un- 
der the  statute,  maintain  an  action,  in  a  par- 
ticular case,  without  in  form  an  antecedent 
admlnistratlye  sale  by  the  oounty  treasurer, 
and  the  issuance  to  it  of  a  tax-sale  certificate, 
was  a  question  which  went  to  the  existence  of 
a  cause  of  action,  and  not  to  the  Jurisdiction 
of  the  court  Arnold  v.  Booth,  14  Wis.  195. 
The  objection  to  the  confirmation  on  the 
ground  that  the  decree  is  void  is  untenable. 

In  the  petition  filed  in  the  action,  it  was 
prayed  that  an  accounting  be  had,  and  a  find- 
ing of  the  amount  due  plaintiff  county,  which 
ahonld  be  decreed  to  t>e  a  first  lien  on  the 
property,  and  that  the  defendants,  and  eacb 
and  all  of  them,  be  foreclosed,  barred,  and 
enjoined  from  any  and  all  right,  title,  and  in- 
terest or  Uen  in,  to,  and  upon  such  premises; 
that  the  premises  be  sold  under  a  decree  of 
the  court,  and  that  upon  a  confirmation  of 
the  sale  the  sheriff  be  ordered  to  make  the 
purchaser  of  said  premises  a  good  and  suffi- 
cient deed  of  conveyance,  and  put  him  in  pos- 
session of  the  premises  purchased.  In  the  de- 
cree rendered,  it  was  adjudged  by  the  court 
that,  in  case  the  defendants  failed  for  20  days 
from  the  entry  of  the  decree  to  {wy  the  plain- 
tiCT  the  sum  found  due,  with  Interest,  the  de- 
fendants* equity  of  redemption  be  foreclosed, 
and  said  premises  should  be  sold;  and  an  or- 
der  of  sale  was  directed  to  be  Issued  to  the 
sheriff,  commanding  him  to  sell  the  real  es- 
tate as  upon  execution,  and  bring  the  proceeds 
into  court,  to  be  applied  in  satisfaction  of  the 
decree.  No  attempt  has  been  made  to  modify 
the  decree  or  obtain  Its  reversal,  and  the  same 
has  now  become  final.  By  Its  terms,  the  equi- 
ty of  redemption  of  the  appealing  defendants 
was  barred  and  foreclosed  upon  the  sale  of  the 
premises.  Without  determining  the  question 
of  whether  the  decree  might  properly  have 
beea  framed  so  as  to  permit  a  redemption 
at  any  time  within  two  years  from  the  Judi- 
cial sale,  as  is  contended  should  be  done  by 
the  appellants,  or  might  have  been  modified, 
in  a  suitable  application,  so  as  to  accomplish 
the  same  purpose,  it  is  sufficient  to  say  that 
the  decree,  as  it  stands,  does  not  contain  any 
such  provlsian,  and  that  by  its  terms  the  time 
for  redemption  had  expired  when  the  sale 
was  confirmed,  and  a  deed  executed  by  the 
sheriff  to  the  purchaser  thereat  The  sale 
was  made  in  pursuance  of  the  decree  and  ac- 
cording to  Its  terms,  and  if  the  decree  is  ef- 
fective for  any  purpose,  as  It  certainly  Is 
wben  nnappealed  from  and  unreversed,  the 
api>ellanta'  equity  of  redemption  was  barred 
thereby,  and  they,  having  slept  on  their  rights, 
cannot  now  be  heard  to  complain.  Their  ob- 
jections to  the  order  of  confirmation  are  In 
their  nature  a  collateral  attack  on  the  decree, 
which,  of  course,  it  Is  not  subject  to,  unless 
absolutely  void.  Having  suffered  an  errone- 
ous decree  to  become  final,  the  appellants  are 


not  In  a  position  now  to  obtain  a  reyersai  or 
modification  by  a  direct  proceeding  brought 
for  that  purpose;  and,  by  the  application  of 
well-recognized  principles,  it  is  invulnerable 
to  an  attack  indirectly.  The  court  having 
Jurisdiction  over  the  parties  and  the  subject- 
matter  of  the  action,  whatever  was  involved, 
adjudicated,  and  determined  regarding  the 
merits  of  the  decree  which  It  entered  was  set 
at  rest  when  the«decree  became  final,  and  can- 
not be  Inquired  into  upon  objections  to  confir- 
mation of  the  sale  made  in  pursuance  thereof, 
and  in  strict  conformity  with  its  terms.  This 
rule  has  the  sanction  of  sjeveral  different  hold- 
ings of  this  court  on  the  subject  In  State 
National  Bank  of  Lincoln  v.  Scofleld,  9  Neb. 
499,  4  N.  W.  71,  It  is  stated  in  the  syllabus: 
"On  an  appeal  from  an  order  of  the  district 
court  confirming  a  sale  of  mortgaged  prem- 
ises, held,  that  this  court  would  not  consider 
a  question  involving  the  merits  of  the  original 
case."  Poet  J.,  speaking  for  the  court  In 
Stratton  v.  Relsdorph,  85  Neb.  814,  815,  53 
N.  W.  136:  "The  district  court  bad  Jurisdic- 
tion of  the  subject  of  the  action  and  of  the 
parties;  hence  questions  which  affect  the 
regularity  of  the  decree  are  concluded  there- 
by. The  decree  cannot  be  assailed  for  any 
mere  Irregularity  upon  a  motion  to  set  aside 
a  sale.  Parrat  v.  Nellgh,  7  Neb.  456."  To  the 
same  effect  are  Nebraska  Loan  &  Trust  Co.  v. 
Hamer,  40  Neb.  281,  58  N.  W.  695;  Beatrice 
Paper  Co.  v.  Beloit  Ironworks,  46  Neb.  900, 
66  N.  W.  1069.  In  Hoover  v.  Hale,  66  Neb. 
67,  76  N.  W.  457,  It  Is  held:  "A  Judgment 
is  an  adjudication  of  the  rights  of  the  litigants 
to  the  subject-matter  of  the  suit  and.  In  a 
proceeding  to  confirm  a  sale  made  to  satisfy 
such  Judgment  the  district  court  has  no  au- 
thority to  inquire  Into  Its  merits."  From  the 
foregoing,  It  would  seem  quite  clear  that  the 
second  objection  to  the  order  of  confirmation 
comes  too  late,  and  cannot  now  avail  the  ap- 
pellants anything,  even  though  they  have 
been  deprived  of  the  two-years  time  for  re- 
demption from  tax  sale  contemplated  by  the 
provisions  of  tbe  Constitution  referred  to  in 
the  motion.  This  question  should  have  been 
raised  bef<»e  tbe  rendition  of  the  decree,  and 
thus  have  had  a  determination  of  the  time 
which,  under  the  law,  they  were  entitled  to, 
in  which  to  redeem  from  such  sale,  or,  in  any 
event  by  an  application  for  a  modification  of 
the  decree,  preserving  to  them  such  rights 
as  they  were  Justly  entitled  to  before  their  ti- 
tle and  estate  In  the  land  sold  should  be  finally 
and  absolutely  extinguished.  This  position  Is 
fortified  by  reference  to  authorities  in  other 
Jurisdictions.  In  Brine  v.  Insurance  Co.,  96 
D.  S.  627,  24  L.  Ed.  858,  the  subject  of  the 
statutory  right  of  redemption  after  sale  was 
exhaustively  considered,  as  affecting  tbe  pro- 
cedure In  the  federal  chancery  courts  In  the 
foreclosure  of  real  estate  mortgages.  The  de- 
cree directing  a  sale  of  property  to  satisfy  a 
mortgage  foreclosing  the  equity  of  redemp- 
tion was  reversed  because  not  recognizing  the 
right  of  redemption  on  tbe  part  of  the  mort- 
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gagor  or  tbe  owner  of  the  equity  for  tbe  time 
allowed  by  the  statute  of  the  state  In  which 
the  land  was  situated  after  a  sale  to  be  made 
In  pursuance  of  the  decree.  It  was  decided 
that  the  erroneous  decree  should  have  con- 
tained provisions  preserving  to  the  owners  of 
the  equity  the  right  to  redeem  at  any  time 
within  one  year  after  the  sale  which  was 
given  by  the  statute  of  the  state  In  which  the 
land  was  situated.  In  Maleney  v.  Dewey 
(in.)  19  N.  E.  848,  11  Am.  St  Rep.  131,  it  is 
stated  in  the  headnotes:  "Errors  In  a  decree 
of  foreclosure,  such  as  directing  a  sale  with- 
out redemption,  do  not  divest  a  court  of  its 
Jurisdiction,  so  as  to  render  the  decree  liable 
to  collateral  attack."  In  the  opinion  it  is  said: 
"The  objection  Is  urged  that  the  decree  ren- 
dered is  erroneous,  because  it  directs  a  sale 
without  redemption.  But  that  error  does  not 
divest  the  United  States  Circuit  Court  of  Ju- 
risdiction of  the  case.  The  remedy  is  to  apply 
to  that  court  What  effect  that  error  might 
have,  were  this  a  suit  at  law,  and  the  claim 
were  made  that  the  deed  from  the  master 
was  void  because  of  such  error,  we  will  not 
undwtake  to  decide.  But  this  is  a  proceeding 
in  equity  to  redeem  from  a  deed  of  trust  that 
a  federal  court  has  foreclosed.  Whether  the 
decree  Is  erroneous  in  respect  to  the  order  of 
sale,  or  not  cannot  afFect  the  Jurisdiction  of 
that  court  to  render  final  decree.  If  this  de- 
cree should  be  reversed  on  review  or  error, 
that  court  would  sUll  have  the  exclusive  Ju- 
risdiction to  render  final  decree  in  the  case, 
and  necessarily,  therefore,  some  other  court 
could  not  have  Jurisdiction  to  render  a  decree 
that  redemption  under  the  deed  of  trust  be 
allowed.  The  right  of  redemption  la  involved 
in  the  question  of  foreclosure.  No  decree  can 
be  rendered  in  such  a  case  without  passing 
upon  it  and  the  court  first  obtaining  Jurisdic- 
tion to  pass  upon  it  must  retain  that  Jurisdic- 
tion to  the  end.  Elz  parte  Jenkins,  2  Wall. 
Jr.  521  [Fed.  Cas.  No.  7,259];  Wallace  v.  Mc- 
Connell,  IS  Pet  161  [10  L.  Bd.  95]."  Moore 
V.  Jeffers  (Iowa)  4  N.  W.  464,  la  a  case  more 
nearly  In  point  It  appears  that  in  a  prior  ac- 
tion a  sale  of  real  estate  had  been  made  in 
foreclosure  proceedings  in  pursuance  of  a  de- 
cree rendered  therein  which  by  its  terms  dis- 
regarded and  cut  off  the  time  for  redemp- 
tion allowed  by  statute  after  sale.  It  is  held 
in  the  case  cited  that  the  conrt  in  the  prior  ac- 
tion having  jurisdiction  of  the  parties  and  the 
subject-matter  of  the  action,  although  its  de- 
cree was  undoubtedly  erroneous,  It  was  not 
void,  and  could  not  be  Impeached  in  a  collat- 
eral proceeding.  In  the  opinion  it  is  said: 
"Under  the  doctrine  of  this  case.  It  is  clear 
that  the  decree  of  foreclosure  in  this  case  was 
erroneous.  It  was,  however,  erroneous,  sim- 
ply, and  not  void.  It  cannot  be  collaterally 
impeached,  but  must  be  regarded  as  valid  and 
binding  until  reviewed  by  the  appellate  court 
Where  a  court  has  Jurisdiction,  the  record 
must  be  received  as  conclusive  of  the  rlghta 
adjudicated,  and  no  fact  established  by  the 
judgment  of  the  court  can  be  controverted. 


Shriver's  Lessee  ▼,  Lyon,  2  How.  43  ru.  L 
Bd.  172].  When  it  is  once  made  to  appear 
that  a  court  has  Jurisdiction  both  of  the  snb- 
Ject-matter  and  the  parties,  the  Judgment 
which  it  pronounces  must  be  held  condusiTe 
and  binding  upon  the  parties  thereto  and  tteir 
privies,  notwithstanding  the  court  maj'  have 
proceeded  irregularly  or  erred  in  its  applica- 
tion of  the  law  to  the  case  before  It.  CoUer 
on  CoTost,  Llm.  408."  In  Mills  v.  Ralston.  10 
Kan.  206,  It  is  said  that  the  terms  of  a  decree 
show  not  merely  the  prc^erty,  bnt  also  the 
amount  of  the  defendant's  interest  tbeiehi, 
which  is  ordered  to  be  sold;  that  the  sale  fol- 
lows the  decree,  and  the  sheriff  offers  what- 
ever the  decree  orders,  and  when  the  sale  is 
confirmed  it  passes  to  the  purchaser  tbe  in- 
terest the  defendant  possessed  which  tbe  de- 
cree ordered  sold.  In  a  later  case  (Ogden  v. 
Walters,  12  Kan.  282)  It  is  held  that  a  decree 
In  a  foreclosure  suit  barring  all  rigbt  to  re- 
I  demption  is  binding  upon  all  parties  and  priv- 
ies, even  if  erroneous,  and  cannot  be  attack^ 
collaterally.  From  what  has  been  said,  and 
tbe  authorities  cited.  It  seems  clear  that  on 
principle  and  authority,  the  decree  In  the 
case  at  bar  has  become  final  and  conclusive 
on  the  parties  to  the  action;  and,  the  sale 
having  been  made  in  pursuance  of  and  tai  con- 
formity with  the  terms  of  the  decree,  the  or- 
der of  confirmation  was  rightly  entered,  and 
whatever  irregularity  or  erroneous  action  of 
the  trial  court  which  may  exist  of  which  com- 
plaint is  made,  goes  to  the  merits  of  the  de^ 
cree  on  which  the  sale  was  based,  which  can 
be  corrected  only  by  a  direct  proceeding  for  a 
reversal  or  modification  thereof,  and  cannot 
be  raised  by  objections  interposed  to  the  con- 
firmation of  sale,  which  appears  to  have  been 
made  in  accordance  with  the  de<see  and  in 
conformity  with  the  statute. 

The  order  appealed  from  is  tberef(w«  af- 
firmed. 


RUSSELL  T.  McCarthy  et  aL 

(Supreme  Court  of  Nebraska.    Dec  2.  1903.) 
TAX  UEN— FORECLOSURB-DBCREB— PLEADIXa 

1.  Where,  in  foreclosure  proceedings  institnt- 
ed  by  a  county  for  the  purpose  of  enforcing  its 
lien -for  taxes  against  real  estate,  it  appears 
that  no  sale  for  such  taxes  has  been  made  by 
the  county  treasurer  in  the  manner  provided  by 
law,  a  decree  entered  in  favor  of  the  county, 
while  erroneous,  is  not  void,  and,  if  unappealed 
from,  will  be  sufficient  to  divest  the  owner  of  his 
tiUe. 

2.  Pleadings  examined,  and  &eld  sufQcient  t» 
sustain  the  judgment  of  the  trial  court 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No 
8.  Appeal  from  District  Court  Holt  Coun- 
ty;   Westover,  Judge. 

Action  by  Herman  Russell,  trustee,  against 
M.  H.  McCarthy  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 
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H.  M.  tJttley,  Flamabnrg  &  W^Ullanu,  and 
til.  J.  S-weeley,  for  plaintiff  In  error.  M.  F. 
aarrlngton,  for  defendants  In  error. 

KIRKPATRIGK,  G.    This  is  a  suit  brought 
t>y   Herman  Rnssell,  trustee,  against  M.  H. 
If  cCartby  and  others,  In  the  district  court  of 
Holt  county,  to  remove  a  cloud  from  certain 
real  estate  In  that  county,  and  to  quiet'  the 
title  In  plaintiff.    Trial  was  had,  which  re- 
sulted In  a  finding  and  Judgment  in  fayor  of 
McCarthy,  quieting  title  to  the  premises  in 
tilm,  and  dismissing  the  petition  of  appellant 
at  his  costs.    From  the  Judgment  so  entered, 
the  cause  is  brought  to  this  court  upon  ap- 
peaL     Since  th'e  cause  has  been  pending  in 
this  court  the  bill  of  exceptions   has  been 
quashed,  and  the  only  question  left  for  de- 
termination is  the  correctness  of  the  Judg- 
ment npon  the  pleadings.    It  is  disclosed  by 
tbe  petition  that  In  the  year  1896,  and  subse- 
quent thereto,  appellant  was  the  owner  of 
certain  lands  in  Holt  county,  and  such  lands 
-were  duly  assessed  and  taxes  levied  thereon 
for  the  years  1896,   1896,  1897,  1898,  1899; 
that  these  taxes  remained  unpaid  and  became 
delinquent,   and   that   in   August,    1899,   the 
county  of  Holt  instltnted  proceedings  to  fore- 
close its  general  lien  for  taxes,  no  sale  for 
taxes  having  been  made;    that  on  February 
17,  1900,  a  decree  of  foreclosure  was  entered 
in  favor  of  the  county  of  Holt,  determining 
tbe  amount  of  taxes  due  upon  each  tract  of 
land.     It  is  further  alleged  that,  after  tbe 
rendition  of  the  decree,  appellant  paid  the 
decree  and  all  taxes  involved  therein,  and  all 
interest  costs,  and  penalties,  but  tb'at,  "not- 
withstanding such  payment,  the  county  at- 
torney of  Holt  county  caused  an  order  of  sale 
to  be  issuod  upon  the  decree,  and  placed  the 
same  in  the  hands  of  the  sheriff,  who  pro- 
ceeded to,  and' did,  sell  all  of  the  premises, 
and  for  much  more  than  was  necessary  to 
satisfy    the    decree    to    appellee    McCarthy. 
Other  matters  alleged  in  the  petition,  tending 
to  show  that  the  sale  was  void,  need  not  be 
noted.     To  this  petition  appellee  McCarthy 
answered,  denying  generally  matters  not  ad- 
mitted, and  pleaded  the  foreclosure  proceed- 
ings commenced  and  had  by  the  county  of 
Holt  against  appellant  (being  tlie  same  pro- 
ceedings mentioned  in  the  petition),  the  entry 
of  the  decree  of  foreclosure,  and  sale  there- 
under to  himself;   alleged  the  regularity  of 
all  such  proceedings,  and  the  Issuance  and 
delivery  of  a  sherifTs  deed  for  the  premises; 
that  by  such  proceedings  he  had  acquired  a 
fee-simple  title  to  the  premises.     In  addi- 
tion to  these  allegations,  the  answer  pleaded 
"that  by  such  action,  decree,  and  proceedings 
tbe  plaintiff  was  foreclosed  and  barred  of 
all  equity  of  redemption  or  other  Interest  in 
said  premises,  and  the  plaintiff  has  no  in- 
terest whatever  in  said  premises;  that  plaln- 
tUTs  aawrtlon  of  title  and  interest  In  said 
land  casts  a   doud   upon  defendant's  title 
thereto,  and  tends  to  depreciate  the  value 
thereof  to  defendant";    the  answer  closlns 


with  a  prayer  that  appellant's  action  be  dis- 
missed, and  for  a  decree  quieting  title  In  tbe 
answering  defendant,  appellee. 

No  reply  seems  to  have  been  filed  to  this 
answer,  and  the  only  question  requiring  de- 
termination is  whether  this  answer  Justified 
the  decree  under  review.  We  are  of  opinion 
that  the  effect  of  tbe  answer  filed  by  Mc- 
Carthy is  to  admit  in  appellant  the  title  to 
the  premises  before  the  commencement  of 
the  foreclosure  proceedings  by  the  county. 
The  answer  then  proceeds  to  set  out  the  fore- 
closure proceedings  in  detail,  and  pleads  that, 
as  a  result  of  such  proceedings,  appellant 
was  foreclosed  of  all  right,  interest,  or  title 
to  the  premises.  Did  the  foreclosure  proceed- 
ings instituted  by  tbe  county  of  Holt  divest 
appellant  of  title?  We  are  of  opinion  that 
they  did.  In  the  case  of  Carnahan  v.  Logan 
County,  92  N.  W.  984  (an  opinion  on  re- 
hearing filed  June  3,  1903,  and  being  found  in 
9S  N.  W.  812),  this  court  said:  "Where  the 
court  has  Jurisdiction  over  the  parties  and 
the  subject-matter  of  the  action,  a  Judgment 
rendered  by  it  is  not  absolutely  void,  and 
subject  to  collateral  attack,  even  though  error 
is  committed  in  holding  the  petition  on  which 
the  Judgment  is  based  sufficient,  as  stating  a 
good  cause  of  action.  The  sufficiency  of  the 
petition  is  not  a  test  of  Jurisdiction."  Mea- 
sured by  the  doctrine  announced  in  the  case 
Just  cited,  it  seems  clear  that,  while  the  ac- 
tion of  the  district  court  in  the  foreclosure 
proceedings  upon  which  the  title  of  appellee 
depends  was  clearly  erroneous,  yet  it  is  not 
void.  The  attack  made  in  the  case  at  bar 
upon  the  foreclosure  proceedings,  and  sale 
thereunder,  upon  which  appellee  based  his 
title,  is  collateral,  and  not  direct;  and  It  fol- 
lows that  in  this  proceeding,  If  the  Judg- 
ment attacked  was  erroneous,  merely,  the 
court  liaving  Jurisdiction  of  the  parties  and 
the  subject-matter,  its  Judgment  must  stand 
as  valid  and  binding  unless  reversed  on  er- 
ror or  appeal.  Again,  this  court,  in  the  case 
of  Logan  County  v.  McKinley-Lannlng  L. 
ft  T.  Co.,  97  N.  W.  642,  speakhig  upon  the 
same  question  by  Holcomb,  J.,  said:  "The 
district  courts  are  the  tribunals  having  gen- 
eral Jurisdiction  over  actions  of  this  charac- 
ter. In  determining  whether,  in  a  given 
case,  the  county  la  authorized  to  maintain  a 
suit  to  foreclose  a  tax  lien,  the  court  acts 
upon  a  matter  confessedly  within  its  Jurisdic- 
tion, and  Its  Judgments  and  decrees  become 
final,  unless  appealed  from  or  reversed,  even 
though  the  rendition  of  the  decree  is  errone- 
ous because  no  tax-sale  certificate  has  been 
issued  by  the  county  treasurer  to  the  county 
bringing  the  suit,  as  is  required  to  be  done 
in  the  regular  exercise  of  the  power  thus  con- 
ferred on  such  counties." 

The  bill  of  exceptions  in  this  case  having 
been  quashed,  we  are  unable  to  determine  the 
respective  equities  of  the  parties,  but  upon 
the  authority  of  the  cases  cited,  we  conclude 
that  the  action  of  the  district  court  in  the 
foreclosure  proceedings  mentioned  In  the  pe- 
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titlon  of  appellant,  wblls  enoneons,  waa  not 
void,  and  that  for  tbat  reason  tbe  judgment 
of  the  trial  court  herein  is  right,  and  ahoold 
be  affirmed.  It  is  recommended  that  tbe 
same  be  done. 

PER  CUBIAM.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  ot  tbe 
trial  court  Is  affirmed. . 


AIiBBRS  et  al.  r.  KOZBLUH  et  al. 

(Supreme  Court  of  Nebraska.    Dec.  2,  1003.) 

PBOCSSS-SBRTICB  BT  PUBLICATION— VOID  AF- 
FIDAVIT—AOTBRSB  POSSESSION. 

1.  An  affidavit  for  serrice  of  Bnmmoiis  by  pab- 
lication,  which  contains  no  Tenae,  and  does  not 
disclose  the  county  of  which  the  official  before 
whom  it  purports  to  have  been  sworn  Is  an  of- 
ficer, is  Toid  on  its  face,  and  confers  no  jaris- 
diction  on  the  court  to  render  a  decree  of  fore- 
closure against  nonresident  defendants. 

2.  Such  Toid  affidavit  cannot  be  cured  or  made 
valid  bv  resorting  to  extrinsic  evidence  when 
the  validity  ot  the  decree  rendered  thereon  is 
assailed. 

S.  The  statute  of  limitations  as  to  adverse 
possession  does  not  run  a^inst  persons  while 
under  disability,  such  as  mmors;  and  an  action 
brought  to  recover  an  interest  in  real  estate 
within  10  years  after  they  arrive  at  the  age 
of  majority  Is  commenced  in  time. 

4.  Former  judgment  in  this  case  adhered  to. 
See  94  N.  W.  521. 

(Syllabus  by  the  Court) 

On  rehearing.  Former  Judgment  adta«s 
ed  to. 

For  former  opinion,  see  94  N.  W.  621. 

BABMBS,  O.  This  la  a  rehearing  of  tbe 
case  of  Albers  et  al.  t.  Kozeluh,  94  N.  W. 
521.  Tbe  original  opinion  was  written  by 
Commissioner  Duffle,  and  contains  a  full  and 
complete  statement  of  the  facts.  It  is  suffi- 
cient for  ua  to  state  tbat  tbe  action  was 
brought  by  the  children  of  one  Stately  and 
Royal  U  Stewart,  as  guardian  of  Dora  State- 
ly, bis  insane  wife,  to  have  the  sherUTs  deed 
made  to  one  Crooker,  and  the  subsequent 
conveyances  of  the  land  in  question,  canceled 
and  set  aside,  and  to  recover  its  rental  value 
during  its  occupation  by  tbe  defendant.  Our 
former  opinion  reverses  tbe  Judgment  of  the 
trial  court,  and  this  rehearing  appears  to 
have  been  allowed  for  the  purpose  of  again 
considering  two  questions:  '  First,  as  to 
whetho'  or  not  the  Judgment  on  which  the 
sherlfTs  deed  above  mentioned  was  based 
was  void;  second,  tbe  further  consideration 
of  the  question  of  adverse  possession.  It 
may  be  stated  at  the  outset  tbat  tbe  only 
service  of  summons  In  the  foreclosure  action 
on  which  the  sherifTs  deed  to  Crooker  was 
based  was  by  publication,  and  It  appears  be- 
yond question  that  the  affidavit  for  such  serv- 
ice did  not  contain  any  venue.  That  there 
may  be  no  question  about  this,  we  again 
quote  it: 

"In  tbe  District  Court  of  Lancaster  Coun- 

f  S.  Sm  Limitation  ot  Actions,  vol.  tS,  Cent.  Dls. 


ty.  Nebraska.  Jabes  O.  Crooker.  PlnlntilT.  v. 
Henry  Stately,  Dora  Stately  and  L.  B.  Bron- 
aon.  Defendants.  Affidavit  Jabei  C.  Crook- 
er, plaintiff  in  tbe  above-entitled  action,  be- 
ing first  duly  sworn,  deposes  and  says  that 

on  tbe day  of  January,  A.  D.  1886,  be 

filed  a  petition  in  the  district  court  of  Lan- 
caster county,  Nebraska,  against  Heniy 
Stately,  Dora  Stately,  and  L.  B.  Bronaon.  tbe 
object  and  prayer  of  which  is  to  foreclose 
a  certain  mortgage  executed  by  tbe  defendant 
to  the  New  England  Mortgage  Security  Com- 
pany (and  duly  assigned  to  said  plaintifl) 
upon  the  East  half  (^  of  the  southwest  quar- 
ter of  Section  22,  town  7,  north.  Range  S 
East  in  Lancaster  county,  Nebraska,  to  se- 
cure the  payment  of  a  note  and  coupon,  dated 
December  23,  1876,  for  the  sum  of  ^250.*»> 
upon  the  note,  and  $18.20  upon  coapon,  doe 
and  payable  December  23,  1881.  tbat  there 
is  now  due  upon  said  note,  coupon  and  mort- 
gage, the  sum  of  $374.00  and  $37.00  attorney 
fees,  and  plaintiff  prays  that  said  premisei 
may  be  decreed  to  be  sold  to  satisfy  tbe 
amount  due  thereon.  Affiant  further  states 
tbat  the  defendant,  Henry  Stately,  la  a  non- 
resident of  the  state  of  Nebraska,  and  serv- 
ice of  summons  can  not  be  made  within  this 
state  upon  him.  Wherefore  plalntUf  prays 
service  upon  said  defendant  by  pabllcatloa. 

"J.  C.  Crooker. 

"Subscribed  in  my  presence  and  sworn  to 
before  me  this  Otb  day  of  January,  1886. 

"J.  H.  Brown,  Justice  of  the  Peace." 

That  such  an  affidavit  is  void,  and  eonfeis 
no  Jurisdiction  on  the  court  to  take  any  ac- 
tion In  a  foreclosure  proceeding,  has  been 
frequently  decided  by  this  and  other  -conrts. 
The  exact  question  first  came  btfore  this 
court  in  Blair  t.  West  Point  Mfg.  Co..  7  Neb. 
146.  In  that  case  tbe  affidavit,  like  tbe  one 
above  quoted,  was  without '. venae.  Judge 
Maxwell,  speaking  for  the  court,  said:  "It 
is  clearly  shown  by  the  record  tbat  tbe  de- 
fendants in  tbe  court  below  were  nonresi- 
dents of  this  state.  It  also  appears  that 
the  case  is  one  that  falls  witbin  tbe  foartb 
subdivision  of  section  77  of  tbe  Code,  io 
which  service  may  be  made  by  publicatloB. 
or  by  personal  service  of  summons  out  of 
the  state.  But  before  service  can  be  made 
by  publication,  or  by  personal  service  of  sum- 
mons out  of  the  state,  an  affidavit  must  be 
filed  setting  forth  that  service  of  summons 
cannot  be  made  within  the  state  on  the  de- 
fendant or  defendants  to  be  served,  and  tbat 
the  case  is  one  of  those  mentioned  in  section 
77.  No  affidavit  was  filed  In  this  case,  and 
therefore  there  was  no  valid  service  of  the 
summons.  Flske  v.  Anderson,  33  Barb.  73: 
Litchfield  V.  BurweU,  5  How.  Pn&  841;  Id.. 
1  Code  R.  (N.  S.)  42;  Morrell  ▼.  Kbnball,  4 
Abb.  Prac.  362.  The  objection  that  tbe  affl- 
davit  of  the  service  of  the  summons  has  no 
venue  Is  wdl  taken.  An  affidavit  should 
show  npon  its  face  tbat  It  was  taken  wlthhi 
the  officer's  Jurisdiction.  Tbe  motion  to 
quash  therefore  should  have  been  sustained" 
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It  was  held  by  the  court  that  the  decree 
based  upon  the  affidavit  without  venue  was 
absolutely  void.  The  question  came  up  again 
la  Byrd  t.  Cochran,  38  Neb.  109,  68  N.  W. 
127.  In  that  case  the  question  of  the  valid- 
ity of  a  mechanic's  lien  was  involved,  and 
the  court  again  stated,  following  Blair  v. 
West  Point  Mfg.  Co.,  supra,  that  the  affidavit 
should  sbow  on  its  face  that  it  was  taken 
-within  the  officer's  Jurisdiction;  and  cited  in 
support  of  this  ruling  Davis  v.  Rich,  2  How. 
Prac.  86;  Sandland  v.  Adams,  Id.  127;  Sny- 
der V.  Olmsted,  Id.  181.  The  rule  is  firmly 
established  in  New  Torl^  that  an  affidavit  of 
the  character  of  the  one  under  consideration 
In  this  case  is  a  nullity.  Thompson  v.  Bur- 
hans,  61  N.  Y.  64;  Lane  v.  Morse,  6  How. 
Prac.  394.  That  the  affidavit  for  service  of 
summons  by  publication  is  Jurisdictional,  and 
where  there  Is  no  affidavit,  or  where  the  affi- 
davit la  fatally  defective,  the  publication  is 
void,  has  been  frequently  held  by  this  court 
Atkins  V.  Atkins,  9  Neb.  191,  2  N.  W.  466; 
McGavock  ▼.  PoUack,  13  Neb.  536,  14  N. 
W.  659;  Howe  t.  Griffiths,  67  Neb.  4S8.  78' 
N.  W.  20. 

A  careful  examination  of  all  of  the  cases 
shows  that  we  are  unmistakably  commit- 
ted to  the  rale  that  the  affidavit  must  show 
upon  its  face  tbe  proper  venue,  or  must  dis- 
close that  the  officer  before  whom  It  was  ex- 
ecuted was  an  officer  of  the  county  where  the 
same  was  ffied.  The  affidavit  in  question 
herein  does  neither,  and,  unless  we  adhere 
to  our  former  opinion,  we  must  overrule  all 
of  the  cases  heretofore  decided  by  us  involv- 
ing this  question,  and  establish  another  and 
different  rule.  This  we  are  not  inclined  to 
do.  The  rule  has  existed  in  this  state  so  long 
that  it  may  be  said  to  be  a  rule  of  property. 
The  law  on  this  question  has  become  fixed 
and  certain,  and  it  ought  to  be  allowed  to 
remain  certain,  even  if  in  some  cases  it  seems 
to  work  a  hardship.  The  rule  that  we  are 
asked  to  adopt  is  uncertain,  and  the  decision 
of  each  case  would  be  subject  to  the  effect 
of  such  extrinsic  evidence  and  facts  as  this 
party  desiring  to  support  a  Judgment,  void 
upon  its  face,  might  be  able  to  produce.  It 
is  impossible  to  forecast  the  amount  of  mis- 
chief which  might  be  caused  by  the  adop- 
tion of  such  a  rule.  Again,  the  cases  upon 
which  we  are  asked  to  overrule  our  former 
decisions  are  none  of  them  exactly  in  point, 
but  all  turn  upon  some  other  proposition. 
It  Is  claimed,  however,  that  we  may  resort 
to  the  title  of  the  case  to  supply  the  missing 
venue.  This  we  cannot  do,  for  the  title  al- 
ways states  the  name  of  the  county  in  which 
the  action  is  brought,  while  the  affidavit  may 
be  sworn  to  in  any  other  county,  or  even  in 
another  state,  while  the  venue  is  always  laid 
in  the  county  where  the  affidavit  Is  in  fact 
sworn  to.  It  is  further  contended  that  we 
may  go  to  the  petition  to  supply  the  neces- 
sary facts.  This  cannot  be  done,  for  it  ap- 
pears that  the  petition  was  sworn  to  and 
filed  In  the  latter  part  of  one  year,  while  the 


so-called  affidavit  was  not  made  and  filed 
until  the  fore  part  of  tbe  next  year.  The 
rule  which  we  have  established  is  not  a  harsh 
or  unjust  one.  A  person  claiming  an  inter- 
est in  real  estate  under'  Judicial  proceedings, 
which,  of  course,  are  a  matter  of  record,  is 
bound  to  take  notice  of  all  that  the  record 
dlscloEes.  He  is  charged  with  notice  of  any 
fact  showing  want  of  Jurisdiction  in  tbe  court 
to  render  the  Judgment  or  make  the  order 
under  which  he  claims  title.  Therefore  he 
cannot  be  said  to  be  an  innocent  purchaser, 
or  entitled  to  the  protection  of  the  court  as 
such. 

Lastly,  it  is  claimed  that  we  should  recede 
from  our  former  Judgment  for  tbe  reason 
that  the  question  of  adverse  imssession  was 
not  considered  therein.  An  examination  of 
the  record  discloses  that  at  the  dme  the  fore- 
closure proceedings  were  had  on  which  the 
sherUTs  deed  in  question  is  based  Stately's 
wife  was  an  Inmate  of  the  Insane  asylum, 
and  his  children  were  all  minors.  It  further 
appears  that  the  oldest  child  did  not  reach 
the  age  of  majority  until  some  time  In  the 
year  1888;  and,  of  course,  the  others  be- 
came of  age,  in  turn,  much  later.  This  ac- 
tion was  commenced  In  the  latter  part  of 
1897,  apd  10  years  had  not  elapsed  after  the 
statute  of  limitations  began  to  run  and  be- 
fore It  was  commenced.  Therefore  the  ac- 
tion was  begun  in  time.  It  may  be  further 
stated  that  the  limitation  as  to  adverse  pos- 
session did  not  begin  to  run  while  the  plain- 
tiffs were  minors.  This  would  seem  to  be 
sufficient  to  dispose  of  this  question. 

A  careful  review  of  the  case  convinces  us 
that  our  former  Judgment  was  right,  and  we 
therefore  recommend  that  it  be  adhered  to. 

ALBBBT  and  GLANVILLE,  CO.,  concur. 

PEB  CUBIAM.  For  the  reasons  given  lo 
the  foregoing  opinion,  the  former  Judgment 
Is  adhered  to. 


In  re  WILSON'S  ESTATE. 

DEE  V.  WILSON. 

(Supreme  Court  of  Minnesota.     Dee.  18,  1908.) 

PROBATB  PRACTICE— SALB  OF  REAL  KSTATS 
— APPEAU 

1.  An  order  of  the  probata  court  discharginK 
an  order  upon  the  executrix  to  show  cause  why 
the  homestead  devised  by  the  will  of  the  testate 
should  not  be  sold  to  pay  debts  of  the  estate  is 
an  order  refusing  to  direct  the  sale  of  real  es- 
tate, within  the  meaning  of  subdivision  3,  § 
4665,  6«i.  St'  1894;  and  such  order  can  be 
reviewed  by  appeal  only,  and  not  upon  cer- 
tiorari. 

(SyUabos  by  the  Court) 

Appeal  from  District  Court,  Olmsted  Coun- 
ty; Arthur  H.  Snow,  Judge. 

In  the  matter  of  the  estate  of  James  'V^- 
■on,  deceased.  Petition  of  Catherine  A.  Dee 
for  an  order  on  Winifred  Wilson,  adminis- 
tratrix, for  the  payment  of  a  claim.    Petition 
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denied,  and,  on  certiorari  to  tbe  district  court, 
writ  qnashed,  and  petitioner  appeals.  Af- 
firmed. 

Fraser  &  Fraser,  for  appellant    Bart  W. 
Eaton,  for  respondent. 

LEWIS,  J.  James  Wilson  died  testate  Jan- 
uary 28,  1901,  and  his  'will  contained  tbe  fol- 
lowing clanses:  "First.  I  order  and  direct 
that  my  executrix,  hereinafter  named,  pay 
all  my  Just  debts  and  funeral  expenses  as 
soon  after  my  decease  as  conveniently  may 
be.  Second.  After  the  payment  of  such  fu- 
neral expenses  and  debts  I  give,  devise  and 
bequeath  all  of  my  real  estate,  yiz.,  40  acres 
8.  W.  %  8.  W.  %,  Section  19,  Township  108, 
Range  15,  to  be  divided  equally  between  my 
son  Michael  and  my  daughter  Winifred." 
The  will  was  probated,  and  the  daughter  Win- 
ifred was  appointed  executrix.  A  third 
daughter  (appellant  herein)  proved  up  a  claim 
of  $216  against  the  estate,  and,  the  same  not 
having  been  paid,  she  presented  a  petition 
In  the  probate  court  for  an  order  upon  the 
executrix  to  show  why  she  had  not  paid  the 
claim,  and  that  she  be  ordered  and  required 
to  at  once  pay  it,  and,  if  she  had  not  sufficient 
money  in  her  hands,  that  the  court  require 
her  to  sell  and  dispose  of  sufficient  of  tbe 
personal  property  and  real  estate,  and  that 
the  petitioner  be  paid  therefrom.  The  order 
to  show  cause  was  duly  issued,  and  upon 
the  hearing  before  the  probate  court  it  was 
stipulated  in  open  court  by  the  respective 
parties  as  follows:  "That  the  claim  of  the 
petitioner  was  duly  allowed  by  the  court  in 
the  sum  of  $215;  that  the  same  has  not  been 
'  paid;  that  the  children  of  deceased  are  all 
of  lawful  age;  that  the  only  real  estate  own- 
ed by  deceased  at  the  time  of  his  death  is 
the  forty  acres  set  forth  in  the  inventory, 
and  that  said  forty  acres  was  his  homestead; 
and  that  he  left  no  surviving  wife.  •  •  • 
.\nd  if  the  court  shall  find  that  It  was  tbe 
intent  of  the  testator  that  said  homestead 
should  be  subject  to  the  payment  of  debts, 
then,  whether  the  law  allows  a  testator  to 
defeat  a  homestead  exemption  so  far  as  to 
make  it  subject  to  the  payment  of  debts. 
•  •  •  ••  The  record  then  shows  the  entry 
by  the  court  as  follows:  "It  appearing  that 
but  little.  If  any,  will  be  left  for  the  personal 
estate  of  said  deceased  after  paying  the  ex- 
penses of  administration  and  expenses  of 
funeral  and  last  sickness,  the  only  material 
question  in  the  case  is:  Is  the  homestead 
subject  to  sale  for  the  payment  of  debts  of 
deceased?  It  Is  agreed  in  open  court  that 
tbe  court  first  decide  that  question,  and  for 
that  purpose  the  matter  be  taken  under  ad- 
visement by  the  court"  The  probate  court 
disposed  of  the  matter  by  denying  the  peti- 
tion and  discharging  the  order  upon  the 
ground  that,  there  being  no  surviving  wife, 
the  testator  could  devise  his  homestead,  and 
that  it  could  not  be  made  subject  to  tbe  pay- 
ment of  his  debts.   Thereupon  appellant  caus- 


ed the  proceedings  to  be  removed  by  cer- 
tiorari to  the  district  court!  and  wbeo  the 
matter  came  on  to  be  heard  tbe  writ  was 
quashed  and  the  proceedings  dismissed  npon 
the  ground  that  the  order  sought  to  be  re- 
viewed by  certiorari  was  appealable  jiaAts 
the  statute,  and  that  appellant  had  noistaken 
her  remedy,  and  the  correctness  of  this  order 
is  the  only  question  now  before  this  court. 

Section  4665,  Gen.  St  1894,  with  reference 
to  appeals,  reads:  "Appeal  may  be  taken  to 
the  district  court  from  a  Judgment,  order  or 
decree  of  the  probate  court  In  the  following 
cases:  •  •  •  (3)  An  order  directing  or  re- 
fusing to  direct  real  property  to  be  sold, 
mortgaged  or  leased,  or  confirming  or  zefns- 
ing  to  confirm  snch  sale,  mortgaging  or  leas- 
ing." The  order  referred  to  was  one.  in 
terms,  refusing  to  direct  the  executrix  to  sell 
tbe  homestead.  It  is  not  material  ttiat  the 
matter  was  not  brought  on  before  the  probate 
court  upon  motion  of  the  executrix  in  tbe 
manner  required  by  the  statute  for  tlie  sale 
of  lands  to  pay  debts.  The  court  acquired 
Jurisdiction  to  make  the  order,  and  the  char- 
acter of  the  application  was  not  changed  be- 
cause the  petition  and  order  required  the  ex- 
ecutrix to  pay  the  claim  out  of  the  personal 
property,  if  there  was  sufficient  for  that  pur- 
pose. If  there  bad  been  sufficient  funds  on 
hand,  or  personal  property,  to  pay  tbe  debt 
then  It  would  have  been  unnecessary  to  go 
any  further;  but,  when  the  parties  appeared 
before  the  probate  court  it  was  taken  for 
granted  that  there  were  not  sufficient  funds 
or  personal  property,  and  the  order  remained 
in  force,  by  stipulation  of  tbe  parties,  for 
tbe  purpose  of  having  tbe  court  determine 
whether  or  not  the  real  estate  in  qnesdon 
should  be  sold  to  meet  the  debts.  That  ques- 
tion was  taken  under  consideration  and  de- 
termined by  the  probate  court  In  deciding 
to  discharge  the  order  to  show  cause,  tbe 
court  refused  to  direct  the  sale  of  real  prop- 
erty, within  the  meaning  of  subdivision  3  of 
the  statute.  In  so  ruling  the  court  did,  it  is 
true,  construe  the  will,  and  held  that  al- 
though by  its  terms  the  testator  had  attempt- 
ed to  subject  the  homestead  to  tbe  payment 
of  debts,  yet  under  tbe  law,  such  purpose 
could  not  be  accomplished.  While,  in  a  meas- 
ure, this  was  a  constructiton  of  the  will,  it 
was  none  tbe  less  a  determination  of  the 
court  that  the  real  estate  could  not  be  sold. 

Order  affirmed. 


KERN  T.  COOPER  et  aL 
(Snprcme  Court  of  Minnesota.    Dec.  18,  1903.) 

ADMINISTRATOR— P0S8B83I0N  OV  RKALTT. 
1.  Pending  the  time  of  the  settlement  of  an 
estate  In  the  probate  court,  the  administrator 
or  executor  is  entitled  to  recover  real  estate  in 
the  possession  of  the  heir,  without  afflrmatiTelr 
showing  that  such  recovery  is  necessaiy  (or 
the  purpose  of  administratiun,  and  the  bnrdeo 
of  iiroof  is  npon  tbe  heir  to  show  tlie  contraiy. 

(Syllabus  by  the  Court). 
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Appeal  from  District  Court,  Benton  Conn- 
f ;    X>.  B.  Searle,  Judge. 

Action  hs  Oustav  Kern,  administrator  of 
larrlet  A.  Kern,  Bgalngt  Charles  A.  Cooper 
nd  Lh  W.  Oerzema.  Verdict  for  plaintiff, 
rrom  an  order  denying  defendants'  motion 
or  Judgment  notwithstanding  the  verdict,  or 
or  ne'w  trial,  they  appeal.    AfBrmed. 

Stewart  &  Brower  and  B.  S.  Clark,  for 
ippellants.  Geo.  H.  Nlles  and  lilDdbergh  & 
Slancbard,  for  respondent. 

LEWIS,  J.    Harriet  Kern,  wife  of  respond- 
ent, 'was  owner  of  certain  premises,  and  died 
intestate,  leaving  her  surrlying,  as  sole  heirs, 
1  busband  and  five  minor  children.    Respond- 
ent was  appointed  administrator  of  the  es- 
tate,  and  guardian  of  the  minor  children. 
Shortly  thereafter,  on  behalf  of  himself  and 
as  guardian  of  the  minors,  he  executed  and 
delivered  to  one  Maria  Brick  a  leaSe  of  the 
land  for  the  term  of  five  years;   the  consid- 
eration being  an  anntial  cash  rental,  which 
was  later  assigned  to  a  third  party  for  the 
benefit  of  appellant  Cooper.    After  the  exe- 
cution of  the  lease,   respondent,  on  ■  behalf 
of  himself  and  as  guardian  of  the  minors, 
entered  Into  a  contract  with  Cooper  whereby 
be  agreed  to  convey  the  land  in  consideration 
of  a  stipulated  amount;   part  to  be  paid  in 
cash,  and  the  remainder  on  time.    Thereafter 
Cooper  entered  Into  a  contract  with  appellant 
Gerzema  to  sell  to  him  the  same  lands,  and, 
upon  paying  a  part  of  the  purchase  price, 
Gerzema    went   Into    Immediate    possession, 
with  respondent's  consent.    The  present  ac- 
tion was  brought  by  respondent,  as  admin- 
istrator, to  recover  possession  of  the  lands. 
The  answer  set  up  the  lease  and  the  contracts 
of  sale,  and  appellants  claim  possession  there- 
under.   At  the  close  of  the  case  the  court  In- 
structed the  Jury  to  return  a  verdict  in  favor 
of  respondent  for  recovery  of  the  p.operty, 
and  appeal  was  taken  from  an  order  denying 
appellants'  motion  for  Judgment  In  their  fa- 
vor notwithstanding  the  verdict,  or  for  a  new 
trUL 

For  the  purposes  of  this  case,  we  shall  as- 
sume, without  deciding,  that,  as  between  the 
guardian,  for  himself  and  the  minors  he  rep- 
resented, appellants  were  entitled  to  posses- 
sion of  the  premises  under  the  lease  and  con- 
tracts. The  real  .question  involved  Is  this: 
Pending  the  time  of  the  settlement  of  an  es- 
tate, is  the  administrator  entitled  to  the  pos- 
'  session  of  real  estate,  when  It  is  in  the  pos- 
session of  the  heir,  without  affirmatively 
showing  that  possession  Is  necessary  for  the 
purposes  of  administration?  If  such  right 
exists  at  an,  it  is  by  virtue  of  section  4496, 
Oen.  St  1894,  which  reads:  "The  executor 
or  administrator  shall  have  the  right  to  the 
possession  of  all  the  residue  of  the  real  and 
personal  estate  of  the  decedent  and  to  re- 
ceive the  rents  and  profits  of  the  real  estate, 
until  tlie  estate  is  settled,  or  until  delivered 
over  by  order  of  the  probate  court  to  the 


heirs  or  devisees,  and  must  keep  in  good, 
tenantable  repair,  all  housee,  buildings,  and 
fixtures  thereon  which  are  under  his  con- 
trol." Under  this  section,  where  the  premises 
are  In  the  possession  of  those  not  heirs  or 
devisees.  It  Is  very  clear  that  the  adminis- 
trator not  only  has  the  right  to  possession 
of  all  the  property  belonging  to  the  estate, 
but  that  It  Is  his  duty  to  take  possession 
of  the  same  and  conserve  it  for  th^  benefit 
of  the  hdrs  and  devisees,  but,  where  the 
property  Is  already  in  possession  of  those  en- 
titled to  It,  possession  by  the  administrator 
may  not  be  necessary.  The  title  to  real  es- 
tate vests  Immediately  In  the  heir  upon  the 
death  of  the  ancestor,  and  the  right  of  itos- 
sesslon  is  In  the  heir  or  devisee  until  the 
personal  representatives  assert  their  right 
and  take  possession  by  virtue  of  the  statute. 
Noon  V.  Finnegan,  29  Minn.  418,  13  N.  W. 
197;  Sloggy  V.  DUworth,  38  Minn.  179,  36 
N.  W.  451,  8  Am.  St  Rep.  656.  To  the  same 
effect  with  respect  to  personal  property,  see 
Granger  v.  Harriman  (Minn.)  94  N.  W.  869. 
Conceding  appellants  were  in  possession  as 
grantees  of  the  heirs,  it  does  not  follow  that 
the  burden  of  proof  was  upon  respondent  to 
I  show  that  he  was  entitled  to  possession  for 
the  purpose  of  administration.  There  was 
no  proof  offered  upon  this  question  by  either 
respondent  or  appellant,  and  upon  whom  did 
the  burden  fall?  While  the  question  has 
never  been  directly  decided  by  this  court.  It 
has  been  assumed  that  the  right  of  posses- 
sion conferred  by  the  statute  was  absolute. 
In  Miller  v.  Hoberg,  22  Minn.  249,  It  was  held 
that  the  right  of  an  administrator  to  the  i>os- 
session  of  real  estate  does  not  depend  upon 
the  insufflciency  of  the  personal  property  to 
pay 'the  debts,  and  that  he  might  sue  for 
such  possession  without  an  order  of  the  court; 
and  in  the  course  of  the  opinion  it  was  stat- 
ed that  the  statute  above  quoted  gives  the 
administrator  the  right  to  the  possession,  and 
to  the  rents,  issues,  and  profits,  and  attaches 
no  condition  or  qualification  to  such  right, 
and  that  the  heirs  have  the  right  to  posses- 
sion as  against  every  one  but  the  adminis- 
trator or  his  tenants,  and  such  right  exists 
until  the  estate  Is  settled,  or  until  delivered 
over  by  order  of  the  probate  court  Although 
not  necessary  to  the  decision  of  that  case, 
this  language  is  entitled  to  weight  as  bearing 
upon  the  proper  construction  of  the  statute. 
The  fact  that  respondent  was  appointed  ad- 
ministrator is  prima  facie  evidence  that  ad- 
ministration of  the  estate  was  necessary,  that 
there  were  outstanding  debts,  and  that  pos- 
session of  the  premises  in  question  was  re- 
quired by  him  for  the  purposes  of  adminis- 
tration. If  there  were  no  debts,  nothing  to 
administer,  and  the  estate  had  passed  into 
the  possession  of  the  heirs  or  their  grantees, 
the  burden  was  upon  the  latter  to  show  that 
possession  by  the  administrator  was  not  nec- 
essary. Not  having  done  so,  the  order  of 
the  court  was  right. 
Order  affirmed. 
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BAKER  A  PBNNISTON  t.  CHICAGO 
GREAT  WESTERN  RY.  CO. 

(Supreme  Oooit  of  Minnesota.    Dec.  18,  1003.) 

UARRIBRS-OENERAL     FRBIOHT     AQENT— CON- 
TRACT OF  SHIPMBNT— VALIDITY— DAM- 
AOES— QUESTION  FOR  JURY. 

1.  When  a  traTeling  freight  agent  of  a  com- 
mon carrier,  clothed  with  general  authority  to 
solicit  freight  busineBS,  and  with  special  au- 
thori(7  to  coutract  (or  the  shipment  of  freight 
upon  special  conditiona  as  to  the  movement  of 
trains,  enters  into  a  contract  for  the  shipment 
of  freight  without  disclosing  to  the  shipper  the 
conditions  limiting  his  authority,  the  principal 
is  bound  by  the  act  of  the  agent,  and  is  liable  to 
the  shipper  for  resulting  damages. 

2.  A  traveling  freight  agent  solicited  certain 
shippers  of  live  stock,  who  were  contemplating 
the  shipment  of  four  car  loads  at  a  certain  time, 
to  send  the  same  to  Chicago  via  St.  Paul  over 
his  road,  and  represented  that  the  stock  would 
be  received  in  St.  Paul  upon  arrival,  and  for- 
warded to  Chicago  without  delay.  The  shippers 
held  the  proposition  under  consideration  until 
the  time  of  shipment,  when  the  stock  was  for- 
warded accordingly,  and  appellant  company  no- 
tified of  such  fact.  In  an  action  for  the  recov- 
ery of  damages  for  failure  to  receive  and  for- 
ward the  stock  without  delay,  lield,  that  it  was 
a  question  of  fact  tor  the  jury  to  determine 
whether  it  was  intended  by  the  parties  that  the 
proposition  might  be  accepted  by  shipping  the 
stock  without  any  other  notice  than  the  ship- 
ment itself  and  notification  at  that  time. 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Minne- 
apolis; H.  D.  DicldaBon,  Judge. 

Action  by  Baker  &  Penniston  against  the 
Chicago  Great  Western  Railway  Company. 
Verdict  for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

A.  G.  Brlggs  and  T.  P.  McNamara,  for 
appellant    T.   H.   Salmon,  for  respondents. 

LEWIS,  J.  Respondents  were  engaged  in 
the  general  stock  business  at  Marshall,  feed- 
ing, raising,  and  shipping  cattle,  horses,  etc. 
On  or  about  January  15,  1902,  R.  H.  Heard, 
traveling  freight  agent  of  appellant  company, 
met  respondents  at  Marshall,  and  a  conversa- 
tion took  place  with  reference  to  the  prospec- 
tive shipment  of  stock  by  respondents  from 
Marshall  to  Chicago.  The  purport  of  this 
conversation,  according  to  respondents'  testi- 
mony, was  that  they  told  Heard  they  were 
preparing  to  ship  three  or  four  car  loads  of 
stock  to  Chicago  about  the  last  of  January, 
and  that  Heard  said,  if  they  would  ship  the 
stock  to  St.  Paul  by  way  of  the  Great  North- 
ern Railroad,  appellant  would  receive  It  upon 
arrival  In  St  Paul  in  the  morning,  and  de- 
liver It  in  Chicago  within  17  hours.  Appel- 
lant claims  that  Mr.  Heard's  offer  to  respond- 
ents was  simply  in  the  nature  of  a  general 
solicitation  of  their  business,  and  that  no 
definite  proposition  was  either  made  or  ac- 
cepted; that  respondents  agreed  to  consider 
the  proposition,  and  nothing  more  was  done 
or  said  until  January  30th,  when  respond- 
ents shipped  four  car  loads  of  stock  from 
Marshall  to  St  Paul  over  the  Great  North- 
ern, billing  the  same  via  appellant  to  Chicago. 


The  Great  Northern  agent  at  Mai  shall  wired 
appellant  at  their  South  St  Paul  office  that 
such  shipment  was  being  made.  The  freight 
train  conveying  the  stock  left  MarsbaJl  on 
the  afternoon  of  January  SOtli,  arrivliig  in 
St  Paul  the  next  morning  at  6  o'clock,  ac- 
companied by  respondents,  who  immediate- 
ly called  upon  appellant's  agent  at  South 
St  Paul,  notifying  him  of  the  arrival  of 
the  stock,  and  requesting  appellant  to  take 
charge  of  and  forward  It  to  Chicago  accord- 
ing to  their  understanding  with  Heard.  For 
some  reason,  which  does  not  appear,  the 
operating  department  of  appellant  bad  re- 
ceived no  notice  from  Marshall  of  tbe  ship- 
ment, and  was  not  prepared  to  forward  the 
stock  immediately,  there  being  no  regular 
train  for  that  purpose  until  alwut  lO  o'clock 
In  the  evening.  Respondents  thereupon,  in 
order  to  avoid  delay  in  arriving  In  Obicaga 
made  the  best  arrangement  possible,  and  bad 
the  stock  shipped  over  the  Chicago,  Min- 
neapolis &  St.  Paul  Railway  Company,  bnt  it 
did  not  arrive  in  (yhlcago  In  time  for  the 
market  day  planned  for,  and  this  action  was 
brought  to  recover  damages  In  connection 
with  such  delay.  The  trial  court  submitted 
to  the  Jury  determination  of  the  question 
whether  the  conversation  of  the  i>arties  con- 
stituted a  valid  contract  under  wblch  re- 
spondents were  privileged  to  ship  tbe  stock 
in  the  manner  they  did  without  any  other 
notice  than  was  given  by  the  Great  North- 
em  agent.  Tbe  jury  returned  a  verdict  for 
respondents,  fixing  the  damages  at  $150,  and 
the  court  reduced  the  amount  to  $M,  which 
respondents  accepted,  and  appellants  appeal- 
ed. 

There  is  only  one  question  requiring  any 
particular  consideration.  No  serions  point  is 
made  respecting  the  authority  of  Mr.  Heard 
to  represent  appellant  in.  making  the  con- 
tract He  was  sent  out  with  general  au- 
thority to  solicit  business  and  make  terms, 
which  Is  not  specifically  denied.  His  duties, 
as  defined  by  himself,  were  to  solicit  freight 
and,  according  to  the  testimony  of  respond- 
ents, he  assumed  to  make  a  proposition  on 
behalf  of  appellants  respecting  the  mode  and 
time  of  shipment  Mr.  Heard  testified  that 
he  had  no  authority  to  make  contracts  for 
the  shipment  of  stock  except  when  enough 
was  shipped  Into  St  Paul  to  Justify  making 
up  a  speical  train  for  Chicago,  and  that  such 
special  train  could  not  be  made  up  unless 
the  operating  department  found  It  possible 
from  the  standpoint  of  convenience  In  opera- 
tion. However,  If  respondents'  testimony  is 
accepted,  Mr.  Heard  solicited  their  businea 
knowing  what  time  they  would  ship,  when 
the  stock  would  arrive  in  St  Paul,  and  with- 
out disclosing  to  respondents  the  fact  that 
the  arrangement  depended  on  tbe  shipment 
of  enough  stock  from  various  points  to  St 
Paul  to  warrant  the  making  up  of  a  special 
train  by  appellant  for  conveying  it  to  Chi- 
cago. Therefore  the  traveling  freight  agent 
was  clothed  with  authority  to  solicit  bus!- 
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neiM,  had  power  to  proTide  for  the  ihlpment 
of  stock  to  anlye  In  St  Paul  with  a  view 
to  making  up  a  special  to  Chicago,  and.  If 
this  shipment  was  made  In  response  to  the 
agent* B  solicitation  and  upon  conditions  nam> 
ed  by  him,  his  i»lncipal  cannot  escape  the 
responsibility,  even  though  he  exceeded  his 
authority  In  not  ordering  the  shipment  sub- 
ject to  the  special  train  contingency.  Tbe 
agent's  authority  to  make  such  a  contract 
was  apparent  at  the  time,  and  respondents 
were  Justified  In  dealing  with  him,  and  bla 
solicitation  of  their  business  with  the  un- 
derstanding that  it  was  to  be  shipped  over 
tbe  Oreat  Northern  road  to  St  Paul,  to  ar- 
rive there  In  the  morning  and  to  be  taken 
care  of  by  appellant,  and,  without  delay, 
forwarded  to  CSilcago  on  a  17-bour  run,  con- 
stituted an  offer  or  proposition  on  behalf 
of  appellant  It  is  clear  that  If  respondents 
bad  at  once  accepted  the  proposition,  a  con- 
tract would  have  been  entered  into,  and  no 
notice  of  shipment  would  have  been  neces- 
sary, and  It  would  have  been  tbe  duty  of  ap- 
pellant to  be  on  the  lookout  for  the  stock  and 
take  care  of  it  upon  arrival.  But  there  was 
no  Immediate  acceptance.  Respondents  sim- 
ply said  they  would  consider  the  proposition, 
and  with  that  understanding  nothing  more 
was  done  until  the  time  of  shipment 

Tbe  critical  question  in  the  case  is,  was 
it  tbe  intention  of  the  parties  that  the  prop- 
osition should  remain  open,  to  be  accept- 
ed or  not  at  the  will  of  respondents  at  any 
time  up  to  the  time  of  shipment;  or  was  It 
their  intention  that  It  must  be  accepted  with- 
in a  reasonable  time  before  shipment  with 
notice  to  appellant  of  that  fact?  The  ques- 
tion is  surrounded  with  some  doubt,  but  we 
have  concluded  to  agree  with  the  trial  court 
and  consider  it  a  question  of  fact  to  be  deter- 
mined by  the  Jury.  The  case  upon  this 
phase  was  submitted  to  the  Jury  under  prop- 
er instructions,  and  it  was  found  that  it 
was  the  intention  of  the  parties  that  the 
proposition  was  to  be  left  open  by  the  agent 
to  be  accepted  by  respondents  by  shipment 
if  they  shipped  at  the  time  contemplated, 
viz.,  the  last  of  the  month.  Tbe  evidence 
sustains  tlie  verdict  and  we  find  no  reversi- 
ble errors. 

Order  affirmed. 


UUNTBU  T.  BCAUSBAU  «t  aL 
(Supreme  Court  of  KOnnesota.    Dec.  28,  1903.) 

JOINT   JUDOMEINT— ASSIGNMENT— REDEMPTION 
FROM  PRIOR  LIEN— EXECUTION  SALE. 

1.  A  Joint  owner  of  a  judgment  may  assign 
his  undivided  interest  therein,  and  liis  assignee 
has  the  right  to  redeem  from  a  prior  lien  to  tbe 
same  extent  and  for  the  same  purposes  as  the 
assignor. 

2.  The  holder  of  a  subsequent  judgment  lien 
may  redeem  tbe  premises  from  an  execntion 
■ale  by  paying  tbe  proper  amount  into  the  hands 
of  the  clerk  of  the  proper  court,  and  in  such 
case  it  is  not  necessary  to  produce  to  the  derk 
certified  copies  of  the  judgment  docket,  files, 
and  records  upon  wliicii  redemption  is  based,  but 


it  is  sufficient  if  the  derk  luts  the  knowledge 
thereof,  and  the  original  records,  files,  and  pa- 
pers are  called  to  his  attention. 
(Syllabus  by  the  (3oBrt.) 

Appeal  from  District  Cionrt,  St  Louis 
Ooimty;  Homer  B.  Dibeli,  Judge. 

Action  by  James  C.  Hunter  against  Addle 
Mauseau  and  others.  Judgment  for  defend- 
ants. From  an  order  denyluf  a  new  trial, 
plalntUC  appeals.    Affirmed. 

Francis  W.  Sullivan,  for  appellant  J.  B. 
Blclurds,  for  reefpondents. 

LEWIS.  J.  Appellant  claims  title  by  vir- 
tue of  the  BberUTs  certificate  Issued  on  a  sale 
of  certain  premises  under  a  flrst-lien  Judg- 
ment Respondents  hold  title  under  a  sec- 
ond Judgment,  and  claim  to  liave  redeemed 
the  premises  from  the  sale  under  the  first, 
and  the  appeal  presents  two  questions:  (1) 
Was  there  a  proper  assignment  of  the  second 
judgment  to  respondents,  so  as  to  entitle 
them  to  make  the  redemptfon?  (2)  Was  the 
redemption  properly  made? 

1.  Tbe  second  Judgment  was  for  the  sum 
of  $60,  and  was  recovered  by  Markell,  as  as- 
signee of  tbe  Bell  estate,  against  the  stock-  * 
hoidoti  of  the  Bfasonlc  Temple  Association,  . 
to  enforce  stockholders'  liability.  After  the 
entry  of  tbe  Judgment  certain  ot  the  stock- 
holders who  had  paid  more  than  tb^  pro 
rata  share  were,  upon  the  order  of  the  court, 
subrogated  to  the  rights  of  plaintiff.  A  no- 
tation was  made  on  the  docket  of  the  $50 
Judgment  that  the  paying  Judgment  debtors 
had  been  subrogated  to  creditors'  rigbts  there- 
in. Subsequently  such  subrogated  debtors 
executed  powers  of  attorney  to  S.  D.  Allen, 
who  was  one  of  their  naml)er,  under  which 
Allen  attempted  to  assign  the  right,  title, 
and  interest  of  such  subrogated  debtors  to 
respondent  Addle  M.  Mauseau.  This  assign- 
ment was  signed  and  acknowledged  by  Allen, 
as  attorney  in  fact  for  all  of  tbe , subrogated 
parties,  and  was  also  executed  and  acknowl- 
edged by  himself  personally.  Ck>nceding, 
without  deciding,  that  the  power  of  attorney 
was  not  specific  enough  in  Its  terms  to  au- 
thorize the  assignment  of  tbe  Judgment  by 
the  various  subrogated  parties,  nevertheless 
it  was  effectual  as  to  the  Interest  owned  by 
Allen  personally.  It  is  iinmateriai  that  his 
interest  in  tbe  Judgment  was  a  small  one,  or 
that  it  was  an  undivided  Interest  He  cer- 
tainly bad  the  right  to  redeem  from  tbe  sale 
under  the  prior  Judgment  without  the  Joint 
action  of  tbe  other  creditors.  The  right  of 
redemption  in  every  Judgment  creditor  under 
such  circumstances  is  Independent  of  every 
other  creditor,  there  being  no  statutory  liml- 
totlons.  It  follows  tliat  if  Allen  tiad  the 
right  to  redeem  he  had  the  right  to  transfer 
his  Interest  In  tbe  Judgment  and  thereby 
confer  upon  his  assignee  the  same  privilege 
which  he  himself  possessed.  Respondent 
Mauseau,  therefore,  was  entitled  to  redeem, 
provided  she  compiled  with  the  statute  re- 
quirements. 
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2.  By  Bectlon  6474,  Gen.  St.  1894,  redemp- 
tion can  be  made  by  paying  the  required 
amount  to  tbe  sheriff  or  the  clerk  of  the  dis- 
trict court,  and  by  producing,  first,  a  proper- 
ly certified  copy  of  the  judgment  docket,  or 
the  record  or  files  evidencing  the  Hen  under 
which  the  right  to  redeem  is  claimed;  and, 
second,  any  assignment  necessary  to  estab- 
lish his  claim,  verified  by  the  affidavit  of 
some  person  acquainted  with  the  signature 
of  the  assignor.  In  this  case  a  notice  of  In- 
tention to  redeem  was  filed  In  the  office  of 
the  clerk  on  the  day  previous  to  the  redemp- 
tion, which  notice  referred  to  the  proper  title 
of  the  case,  and  recited  the  entry  and  docket- 
ing of  the  $50  judgment,  and  that  it  had 
passed  Into  the  ownership  of  subrogated  par- 
ties. On  the  day  of  redemption  Mr.  Van 
Brunt,  on  the  respondents'  behalf,  appeared 
In  the  office  of  the  clerk  of  court  and  notified 
the  deputy  in  charge  of  his  intention  to  re- 
deem. No  certified  copies  of  the  judgment 
or  papers  on  file  were  procured,  but  the 
deputy  had  personal  knowledge  of  the  judg- 
ments, records,  files,  dockets,  and  papers  In 
connection  with  the  $50  judgment,  the  sub- 
rogation of  the  judgment,  the  power  of  at- 
torney of  Allen,  and  the  assignment  of  the 
judgment  by  blm.  Under  the  holding  in 
Tlnkcom  t.  Lewis,  21  Minn.  132,  all  that 
was  necessary  to  produce  in  order  to  effect 
a  redemption  were  the  originals.  Nothing 
could  have  been  added  by  securing  certified 
copies  of  the  same,  and  under  the  evidence 
the  original  Judgment,  docket,  and  the  pa- 
pers on  file  were  produced  to  such  an  extent 
as  to  meet  the  statute  requirements.  Th« 
essential  thing  required  by  the  statute  is  that 
the  officer  through  whom  redemption  is  made 
shall  be  furnished  with  the  evidence  upon 
which  redemption  is  based.  In  this  case  the 
evidence,  consisting  of  records  and  files  In 
the  office  of  the  clerk,  were  within  the  knowl- 
edge of  the  deputy  clerk  in  charge  of  the  re- 
demption, and  at  the  time  particular  atten- 
tion was  called  to  the  essential  papers  in 
arriving  at  the  amount  and  in  designating 
the  proper  judgment  upon  which  the  re- 
demption was  based.  The  signature  of  the 
assignor  Allen  to  the  assignment  was  prop- 
erly verified  by  affidavit,  and  the  redemption 
was  properly  made. 

We  find  no  errors  in  the  ruling  of  the 
conrt  with  respect  to  the  various  assign- 
ments of  errw.    Order  affirmed. 


STATB  T.  NELSON  ct  aL 

(Supreme  Court  of  Minnesota.    Dec.  23,  1908.) 

criminaIj  law— new  trial.— change  of 
venoe  —  homicide  —  selection  of  jury  — 
bvidbncb!— confessions— privileged  com- 
munications —  instructions  —  argument 

or     COUNSEL  —  NBWLT     OI8C0VKRBD     KVI- 
DENCB. 

1.  New  trials  In  criminal  cases  ihonld  be 
granted  only  where  the  substantial  rights  of  the 
accused  have  been  bo  violated  as  to  make  it  rea- 
sonably clear  that  a  fair  trial  was  not  had. 


2.  Whether  a  change  of  venue  sboold  br 
granted  on  the  grouud  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the 
crime  is  alleged  to  have  been  committed,  recti 
In  the  sound  Judgment  and  discretion  of  the 
trial  court. 

3.  It  is  also  discretionary  with  the  trial  court 
whether  in  capital  cases  the  jury  selected  to  try 
the  case  should  be  committed  to  the  care  of  the 
sheriff  and  not  permitted  to  separate  daring  the 
trial. 

4.  Three  persons  were  jointly  indicted  for 
murder;  one  of  them  confessed  that  the  three 
were  guilty,  and  was  called  as  a  witness  on  be- 
half of  the  state  at  the  trial  of  bis  oodefend- 
ants.  Prior  to  the  trial  he  employed  an  attor- 
ney to  defend  him,  to  whom  he  sent  a  letter 
containing,  as  alleged  by  his  codefendantx, 
statements  concerning  the  commission  of  the 
crime.  His  codefendants  called  the  attorney  ai 
a  witness  on  the  trial,  and  demanded  that  he 
produce  the  letter.  The  court  ruled  that  it  was 
a  privileged  communication,  and  refused  to  re- 
quire the  attorney  to  produce  it.  The  contents 
of  the  letter  were  not  disclosed  to  the  court,  nor 
did  counsel  for  the  other  defendants  show  or 
claim  that  it  contained  statements  material  to 
the  case.  It  is  held  that,  whether  by  confessing 
to  the  crime,  and  testifying  on  behalf  of  the 
state,  the  privileged  character  of  the  commani- 
cation  was  waived  or  not,  the  ruling  of  the 
court  was  not  error  for  which  a  new  trial  shooM 
be  granted,  because  it  does  not  appear  that  tb» 
statements  contained  In  the  letter  were  at  all 
material  to  the  issues  in  the  case. 

5.  Certain  remarks  by  the  county  attorney 
during  the  progress  of  the  trial  and  in  his  argo- 
ment  to  the  jury  held  not  preindidai  to  defend- 
ants or  ground  tar  a  new  trial. 

6.  Where  there  is  no  doubt  as  to  the  degree 
of  the  crime  of  which  the  person  on  trial  is 
guilty,  if  guilty  at  all,  and  no  evidence  to  jos^ 
nfy  a  verdict  of  any  less  degree  than  the  one 
charged  in  the  indictment,  the  court  may  so 
Instruct  the  jury,  and  char{[e  them  that  thej 
must  either  courict  of  the  cnme  charged  or  ac- 
quit defendant. 

7.  A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  should  be  granted  only  where  it 
is  reasonably  clear  that  the  new  evidence  woald 
be  likely  to  change  the  result,  and,  in  any  cas,-. 
it  Is  discretionary  with  the  trial  court  -whether 
to  grant  a  new  trial  on  that  ground. 

8.  Evidence  examined,  and  Md  to  sustain  the 
verdict  of  the  jury. 

Lewis,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steele  Coonty. 
Thos.  S.  Buckham,  Judge. 

Charles  and  Henry  Nelson  and  W^illiam 
Sutton  were  convicted  of  murder,  and  de- 
fendants Nelson  appeal  from  an  order  deny- 
ing a  new  trial.    Affirmed. 

Samuel  Lord  and  Harlan  B.  Leacb,  for  ap- 
pellants. W.  B.  Douglas,  Atty.  Oen.,  8.  T. 
Littleton,  Co.  Att>.,  and  W.  F.  Sawyw,  for 
the  State. 

BBOWN.  J.  Oharles  and  Henry  Nelson 
and  William  Sutton  were  jointly  indicted  by 
the  grand  jury  of  Steele  county  of  the  crime 
of  murder  in  the  first  degree,  being  thereby 
charged  with  having  feloniously  and  with 
premeditated  design  killed  one  Henry  Krier 
in  that  county  on  the  ISth  of  April,  190S. 
Sutton  pleaded  guilty  to  murder  in  the  sec- 
ond degree,  and  was  sentenced  to  imprison- 
ment for  life.  Defendants  Nelson  pleaded  not 
guilty,  were  thereafter  tried  and  found  guilty 
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of  murder  In  the  flrat  degree,  and  appealed 
from  an  order  denying  tlielr  motion  for  a 
new  trial. 

New  triala  In  criminal  prosecutlonB  have 
for  many  years  been  granted  by  the  courta 
Tirith  too  mucli  liberality  (3  Columbia  Law 
Rev.  433);  and  to  anch  an  extent  have  the 
technical  rights  ot  accused  persona  been  mag- 
nified and  upheld,  and  that,  too,  in  cases 
-where  guilt  has  been  overwhelmingly  sbown, 
as  to  result  In  much  public  discontent,  and 
to  bring  the  admlniatratlon  of  the  crim- 
inal laws  Into  disrespect.  Errors  of  no  rU 
tal  consequence,  at  least  not  affecting  ma- 
terially the  substantial  rights  of  tbe  accus- 
ed, either  in  the  admission  or  exclusion  of 
evidence.  In  the  Inatructlona  of  the  trial 
conrt  to  the  Jury,  or  alleged  miaconduct 
of  tbe  prosecuting  attorney,  have  opened 
prlsoL  doors  and  liberated  many  criminals. 
This  condition  has  caused  peaceful  and  law- 
abiding  cltlcens  to  become  lawless,  and  to 
Join  In  tbe  barbarous  method  of  punishing 
crime  by  a  resort  to  tbe  court  of  Judge 
Lyncb.  All  such  outrages  of  tbe  law  have 
been  attributed  in  the  main  to  the  lax  admin- 
istration of  the  laws  in  the  criminal  courts, 
the  gravity  and  tenacity  with  which  they  re- 
spect the  alleged  legal  rights  of  the  crim- 
inal, and  the  unnecessarily  strict  adherence 
to  ancient  forms  and  procedure.  Remedies 
baye  been  suggested,  among  others  that  the 
right  of  appeal  be  taken  away  in  such  cases, 
but  It  Is  believed  that  the  only  appropriate 
way  to  quiet  the  public  mind  in  this  respect, 
and  restore  confidence  In  tbo  ability  of  the 
courts  to  administer  Justice,  not  only  to  tbe 
criminal,  but  to  society  and  the  state  as  well, 
and  to  overcome  the  tendency  to  resort  to 
lynch  law,  is  a  prompt  and  speedy  trial,  con- 
viction, and  certain  and  unrelenting  punish- 
ment of  the  guilty,  nnaccompanied  by  the 
long  delays  usually  incident  to  the  adminis- 
tration of  criminal  laws,  and  unaccompanied, 
toOk  by  too  much  respect  for  refined  and  subtle 
technicalities.  New  trials  shonld  be  granted 
only  where  the  substantial  rights  of  the  ac- 
cnsed  have  been  so  violated  as  to  make  it  rea- 
sonably clear  that  a  fair  trial  was  not  bad. 
In  all  cases  removed  to  the  highest  court  for 
review,  the  evidence,  when  returned  on  tbe 
appeal,  should  first  be  looked  to  for  the  pur- 
pose of  determining  the  guilt  or  innocence  of 
defendant  If  there  be  no  doubt  of  his  guilt, 
alleged  emnra  not  affecting  his  substantial  or 
constitutional  rights  should  be  brushed  aside, 
and  in  their  place  substituted  tbe  almighty 
force  and  power  of  truth.  The  conviction  of 
an  Innocent  person  la  far  too  remote  a  prob- 
ability to  Justify  an  application  of  the  tech- 
nical rules  of  law  so  necessary  in  olden  times, 
wben  penaau  were  not  surrounded  by  the 
same  constitctlonal  and  statutory  safeguards 
as  at  the  present  day.  The  safeguards 
thrown  around  accused  persons  are  not  in- 
tended aa  a  means  to  enable  the  criminal  to 
effect  an  escape  from  the  punishment  his 
crime  calls  for,  but  to  protect  the  Innocent 


and  secure  to  all  a  fttir,  Impartial,  and  or^ 
derly  trial  on  definite  lines  of  procedure.  The 
Supreme  Court  of  Michigan  has  taken  an 
advanced  and  commendable  position  on  this 
subject,  and  one  that  might  well  be  followed 
j  and  applied  by  other  courts.  It  is  elemen- 
i  tary  that  a  trial  court  cannot  Instruct  a  jury 
I  to  return  a  verdict  of  guilty  In  a  criminal 
'  prosecution.  Yet  the  Supreme  Court  of  that 
state  held  that,  though  such  an  Instruction 
was  given  to  a  Jury  and  acted  upon  by  them 
in  the  verdict  of  guilty  returned,  the  action 
of  the  court  was  not  prejudicial  error,  for  the 
uncontroverted  evidence  In  the  case  showed 
the  guilt  of  the  defendant  beyond  any  doubt 
People  V.  Neumann,  48  N.  W.  280,  and  other 
Michigan  cases  cited  in  the  opinion.  The 
guilt  of  the  person  accused  in  that  case,  and 
In  the  others  cited  by  the  court  was  given  spe- 
cial and  prominent  significance  in  determin- 
ing the  sufficiency  and  merit  of  the  errors  re- 
lied upon  by  the  defendant  for  a  reversal. 
In  the  light  of  these  observations,  not  Intend- 
ed as  a  criticism  of  any  particular  court,  but 
rather  of  general  conditions  respecting  the 
administration  of  tbe  criminal  laws,  we  shall 
consider  the  errors  relied  upon  by  defendants 
in  'the  case  at  bar.  Our  examination  of  the 
evidence  leaves  no  doubt  in  our  minds  as  to 
their  guilt  and  we  are  not  in  the  least  ham- 
pered by  the  thought  that  perhaps  they  are 
innocent.  The  evidence  will  be  discussed 
briefiy  further  along,  and  the  alleged  errors 
in  law  disposed  of  first 

1.  Tbe  crime  for  which  defendants  were 
tried  and  convicted  was  committed  near  the 
>  dty  of  Owatonna,  in  Steele  county.  At  the 
time,  and  for  some  subsequent  period,  it  cre- 
ated considerable  excitement  was  generally 
discussed  by  the  people  and  in  tbe  news- 
papers, and  all  law-abiding  citizens  were 
highly  incensed  and  wrought  up  over  the 
affair,  it  being  a  particularly  cold-blooded 
murder  for  the  purpose  of  robbery.  Before 
the  trial  of  the  action  commenced,  defend- 
ants Nelson  moved  the  conrt  for  a  change 
of  venue  on  the  ground  that  as  the  people 
of  Steele  county  were  prejudiced  and  biased 
against  them,  it  would  be  impossible  to  ob- 
tain a  fair  Jury  or  have  an  impartial  trial 
therein.  The  court  denied  the  motion,  and 
the  order  denying  It  is  assigned  as  error. 
An  order  changing  the  venue  In  criminal 
cases  is  one  resting  largely  in  the  sound 
judgment  and  discretion  of  the  trial  court. 
While  every  person  accused  of  crime  is  guar- 
antied by  the  Constitution  and  laws  of  the 
state  a  fair  and  Impartial  trial,  and  where 
snch  cannot  be  had  in  the  county  where  the 
offense  was  committed,  it  Is  the  duty  of  the 
trial  court  to  order  a  change  of  venue  to  a 
county  where  such  trial  can  be  bad,  yet 
whether  In  any  case  a  change  of  venue 
should  be  granted  rests  in  Its  discretion. 
State  V.  Stokely,  16  Minn.  282  (OU.  249).  The 
showing  made  in  support  of  the  motion  in 
the  case  at  bar  was  quite  strong,  but  we  are 
not  prepared  to  say  that  the  court  abused  its 
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discretion  In  denying  the  motion.  That  de- 
fendants had  a  fair  and  Impartial  trial  as  a 
matter  of  fact,  whatever  doubts  they  may 
have  had  of  their  ability  to  obtain  It  In 
Steele  county,  appears  to  us  clear.  They 
were  by  consent  given  40  peremptory  chal- 
lenges at  the  trial,  but  In  obtaining  the  Jury 
which  finally  passed  upon  their  guilt  or  in- 
nocence they  exercised  but  10,  showing  that, 
whatever  public  excitement  there  may  have 
been  concerning  the  case,  there  was  not  such 
prejudice  against  defendants,  or  opinion  on  the 
merits  of  the  case,  as  to  render  it  at  all  diffi- 
cult to  obtain  a  fair  and  Impartial  Jury. 

2.  At  the  opening  of  the  trial  defendants 
requested,  in  view  of  the  alleged  public  feel- 
ing at  Owatonna,  the  place  of  holding  the 
trial,  that  the  Jui7  be  kept  in  charge  of  the 
sherifr  and  not  permitted  to  separate.  The 
court  denied  the  request,  and  this  order,  also, 
is  assigned  as  error.  The  question  has  fre- 
quently been  before  us,  and  we  have  uni- 
formly held  that  It  is  a  matter  purely  dis- 
cretionary with  the  trial  court  whether  to 
confine  the  Jury  or  permit  them  to  separate 
during  the  trial.  No  reason  is  presented  in 
the  record  in  this  case  to  Justify  us  in  hqfd- 
Ing  that  the  court  abused  Its  discretion. 
State  V.  Bilansky,  3  Minn.  246  (OU.  169; 
State  V.  Ryan,  13  Minn.  370  (Gil.  343). 

8.  It  appeared  during  the  trial  of  the  ac- 
tion that,  after  defendants  had  been  arrested 
and  confined  in  Jail,  defendant  Sutton  retain- 
ed an  attorney  to  defend  him,  or  otherwise 
protect  his  rights  and  Interests  in  the  prose- 
cution to  be  brought  against  him,  between 
whom  certain  communications  were  had, 
both  oral  and  written,  concerning  the  com- 
mission of  the  crime.  At  the  trial  the  attor- 
ney was  called  as  a  witness,  and  upon  cross- 
examination  by  defendant's  attorney  was 
asked  whether  be  had  not  received  a  written 
communication  from  button  concerning  the 
commission  of  the  crime,  and,  upon  answer- 
ing that  he  had,  be  was  asked  to  produce  it 
The  attorney  claimed  that  the  communica- 
tion was  privileged;  and  It  was  objected  that 
he  could  be  required  neither  to  produce  it  nor 
to  testify  regarding  its  contents,  because  it 
was  received  by  him  in  the  course  of  his 
professional  employment  as  attorney  for  Sut- 
ton, and  was  a  privileged  communication. 
The  court  sustained  him,  and  the  ruling  is 
assigned  as  error.  Our  statutes  provide  (sec- 
tion 5662,  Gen.  St.  1S94,  subd.  2)  that  an  at- 
torney cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication 
made  by  the  client  to  him,  or  his  advice  giv- 
en thereon,  in  the  course  of  his  professional 
employment  It  Is  the  sworn  duty  of  an  at- 
torney at  all  times  to  maintain  inviolate  the 
confidence  reposed  in  him  by  his  client,  and 
at  every  peril  preserve  his  client's  secret  If 
in  a  case  like  this  the  privileged  character 
of  the  communication  to  the  attorney  does 
not  attach  because  of  the  fact  that  Sutton 
confessed  and  testified  on  the  trial  as  a  wit- 
ness for  the  state  concerning  the  commission 


of  the  crime,  and  the  statute  dt 
and  if  it  be  conceded  that  the 
court  on  this  subject  was  err 
quite  clear  that  It  is  not  shown  1 
was  prejudicial  to  the  rights  o: 
It  affirmatively  appears  that  t 
forded  ample  opportunity  to  inq' 
contents  of  the  letter.  At  the  i 
the  court,  after  holding  that  tt 
privileged,  Sutton  was  called  b 
and  Interrogated  concerning  the 
contents,  and  in  response  to 
questions  stated  that  he  did  m 
what  It  contained.  A  proper  fo 
impeachment  was  thus  laid  (Dt 
Book,  317),  but  defendants  did 
er  ask  to  have  the  letter  prodi 
and  a  stronger  reason,  we  are  i 
by  the  record  as  to  the  content 
ter,  and  it  would  be  g^oing  far 
case  to  which  our  attention  has 
to  order  a  new  trial  for  the  purpi 
ting  the  letter  In  evidence,  with 
that  its  contents  were  at  all  ma 
Issues.  If  counsel  knew  the  coi 
letter,  they  did  not  disclose  the! 
to  the  trial  court.  They  now  a 
in  fact  knew  the  contents  of  th 
could  have  informed  the  court 
been  any  occasion  to  do  so." 
caslon  was  presented  on  the  1 
have  been  acted  upon,  and  coi 
no  position  now  to  ask  this  coui 
In  the  dark,  and  grant  a  new  i 
exclusion  of  evidence,  the  evlde 
or  nature  of  which  Is  not  showx 
whole,  we  are  clear  that  a  new 
not  be  granted  on  this  ground. 

4.  It  Is  contended  that  the  c 
ney,  in  the  course  of  the  trial  o: 
was  guilty  of  misconduct  prejui 
fendants  and  Justifying  a  new 
gen,  who  was  called  and  examln 
ness  on  the  part  of  the  state,  t 
he  was  a  passenger  on  a  train  'n 
the  scene  of  the  murder  soon  i 
currence,  and  that  he  saw  th 
standing  facing  the  train  on  tl 
distance  of  about  15  rods  from 
the  crime,  and  thought  he  recoj 
as  defendants  and  Sutton.  He  d 
at  the  time  of  the  commission  o 
for  It  had  but  recently  been  comi 
on  cross-examination  he  was  intt 
defendants'  attorney  whether  he 
ed  at  any  time  prior  to  the  trial  t 
he  then  recognized  the  three 
whereupon  the  county  attorney 
told  me  about  it  the  next  day." 
remark  defendants'  counsel  ex« 
sponse  to  which  objection  the 
"You  ought  not  to  have  said  th 
tleton."  The  county  attorney  thf 
witness,  "Did  you  communicate  t 
knew  they  were  there  to  me  as  o 
ney?'  To  which  the  witness  ai 
did."  It  is  contended  by  counsel 
ants  that  the  statement  of  the  m 
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ney  just  gnoted  was  prejudicial  error,  for 
'  which  a  new  trial  should  be  granted.  While 
the  remark  of  the  county  attorney  was  Im- 
proper, we  do  not  think,  In  view  of  the  fact 
that  he  was  rebuked  by  the  court  for  making 
it,  and  the  further  fact  that  the  witness  Im- 
mediately testified  In  corroboration  of  the  re- 
mark, namely,  that  he  Iiad  In  fact  communi- 
cated the  particular  information  to  the  coun- 
ty attorney,  that  the  error  is  of  Bu£9clent  con- 
sequence open  which  to  base  a  reyersal  of 
the  case. 

During  the  course  of  bis  argument  to  tlie 
Jury  In  summing  up  the  evidence,  and  while 
discussing  the  probable  trutlifulnesB  of  wit- 
ness Sutton,  upon  whose  evidence  and  con- 
fession the  state  mainly  relied  for  conviction, 
and  referring  to  the  time  when  the  confes- 
sion was  made  at  the  county  jail  in  Minne- 
apolis, the  county  jittomey  said:  "He  broke 
down  and  cried  as  he  would  cry  upon  the 
bosom  of  his  mother,  and  confessed."  The 
remark  was  excepted  to  by  defendants'  attor- 
ney, but  the  court  did  not  interfere,  dther 
by  way  of  rebuking  the  attorney  or  direct- 
ing the  Jury  to  disreg;ard  It  It  is  contended 
In  this  court  that  the  statement  was  preju- 
dicial to  the  rights  of  defendants,  and  revers- 
ible error.  We  do  not  concur  in  this  conten- 
tion. Much  latitude  must  necessarily  be  al- 
lowed attorneys  in  summing  up  to  the  Jury, 
and  an  unreasonably  strict  rule  limiting  dis- 
cussion to  the  immediate  points  in  evidence 
should  not  be  established.  The  remark  was 
not  pertinent  to  any  evidence  in  the  case, 
and  out  of  place,  but  it  was  at  most  but  a 
mere  flight  of  oratory,  and  of  no  special  alg- 
nlflcance.  The  failure  of  the  trial  Judge  to 
notice  the  remark  at  the  time  it  was  made 
Impresses  us  that  it  was  then  regarded  by 
him  as  unimportant,  of  no  consequence,  and 
in  no  way  prejudicial  to  the  rights  of  the  de- 
fendants. 

5.  The  court  charged  the  Jury  tliat  they 
must  find  defendants  guilty  of  murder  in  the 
first  degree,  or  acquit  them;  and  It  is  urged 
that  this  was  error.  The  language  of  the 
court  in  this  respect  was:  "Now,  I  say  to 
you  what  I  believe. is  the  understanding  of 
counsel  on  both  sides,  and  what  is  certainly 
the  law  of  the  case,  that  you  must  find  these 
defendants  guilty  of  murder  in  the  first  de- 
gree, or  you  must  acquit  them.  There  is  no 
claim  that  these  men  are  guilty  In  any  other 
way  than  under  the  circumstances  set  forth 
by  the  witness  Sutton,  who  was  indicted 
Jointly  with  the  defendants  whom  you  are 
trying."  We  find  no  error  in  this  instruc- 
tion. The  defendants  were  charged  with  the 
crime  of  murder  in  the  first  degree,  and  their 
defense  was,  not  that  they  killed  deceased 
and  were  in  any  way  Justified  or  excusable, 
or  that  it  was  the  result  of  a  quarrel  or  fight 
In  which  the  plea  of  self-defense  would  have 
been  available,  but  that  they  were  not  guil- 
ty, that  they  were  not  the  perpetrators  of  the 
crime;  and  the  case  made  by  the  evidence  is 
clearly  tliat  defendants  were  guilty  of  the 


crime  charged  against  them,  or  they  were  in- 
nocent There  was  no  occasion  for  submit- 
ting to  the  Jury  the  lesser  degrees  of  the 
crime  of  murder  or  manslaughter,  because 
there  was  not  a  fact  or  circumstance  in  the 
case  to  warrant  a  verdict  of  anything  lower 
than  murder  in  the  first  degree.  This  rule 
la  fairly  well  settled  in  this  state,  as  well 
settled  in  fact  as  any  rule  can  be,  that  In 
any  case  where  there  is  no  doubt  as  to  the 
degree  of  the  crime  of  which  the  person  on 
trial  la  guilty,  and  no  evidence  Justifying  a 
verdict  of  any  lesser  degree  than  the  one 
cliarged  in  the  indictment  the  court  may  so 
instruct  the  Jury,  and  Inform  them  that  it  is 
their  duty  to  convict  of  the  crime  charged, 
or  acquit  State  ▼.  Cantieny,  S4  Minn.  1,  24 
N.  W.  458;  State  v.  Rheams,  34  Minn.  18,  24 
N.  W.  S02:  State  v.  Hanley,  84  Minn.  430,  26 
N.  W.  397;  State  -v.  Lenta,  45  Minn.  177,  47 
N.  W.  720. 

6.  It  is  urged  with  great  earnestness  on  tiie 
IKtrt  of  counsel  for  defendants  that  the  ver- 
dict of  the  Jury  is  not  Justified  by  the  evi- 
dence. To  this  assignment  of  error  we  now 
torn  our  attention.  Defendants  and  Sutton 
resided  at  Owatonna  on  the  day  the  crime 
charged  against  them  was  committed,  and 
had  resided  there  for  a  considerable  time  pri- 
or to  that  date.  Charles  Nelson  was  18  years 
old  on  December  26,  1902,  his  brother  Henry 
was  16  on  August  26,  1902,  and  Sutton  was 
about  the  same  age.  Instead  of  living  at 
home  with  their  parents,  the  boys  rented  a 
room  in  the  central  part  of  the  city,  where 
they  spent  most  of  their  time.  The  deceas- 
ed, Exier,  was  a  saloon  keeper  doing  business 
at  Owatonna,  his  place  of  business  being 
rented  of  one  Glaeser,  who  lived  on  the  out- 
skirts, and  about  1%  miles  from  the  center 
of  the  city.  The  boys  frequented  this  sa- 
loon, particularly  Sutton,  and  were  well  ac- 
quainted with  the  proprietor,  Krler.  Upon 
the  day  in  question  Krier  was  indebted  to 
Olaeser,  bis  landlord,  in  the  sum  of  $75,  rent 
due  for  the  premises  occupied  by  him  in  his 
business.  He  determined  to  take  that 
amount  of  money  and  go  to  the  residence  of 
Glaeser  and  pay  him.  He  talked  about  the 
matter  in  his  saloon  when  Sutton  was  pres- 
ent, and  the  latter  overheard  the  conversa- 
tion. The  first  mention  of  the  subject  in 
the  presence  of  Sutton  was  in  the  saloon  be- 
tween 11  and  12  o'clock  in  the  forenoon. 
Subsequently  Sutton  communicated  to  the 
Nelson  boys  the  fact  that  Krier  intended  to 
go  to  Glaeser's  for  the  purpose  of  paying  the 
rent  and  it  is  claimed  that  they  then  agreed 
among  themselves  to  rob  him  on  bis  way 
out;  that  preparations  were  then  made  to 
commit  the  act,  cartridges  were  purchased  by 
one  of  the  Nelson  boys  for  a  revolver  they 
owned,  and  other  details  agreed  upon.  Sut- 
ton again  appeared  at  the  saloon  in  the  af- 
ternoon of  the  same  day,  and  was  present 
when  Krier  took  the  money  from  his  safe 
preparatcwy  to  starting  for  Glaeser's,  and 
knew  that  be  took  out  $76— 176  for  rent,  and 


Digitized  by 


Google 


656 


97  NORTHWESTEBN  BBPORTBH. 


■Li.:'    «   •! 
*■    .-■  ■■    ■'-'.■ 


•■";  •>  -  vJ; 


■^Vvi...- 


■  /.    V.J 


$1  extra,  as  Krler  remarked  when  be  took  It 
out,  "In  case  be  needed  It"  Sutton  tben  Im- 
mediately left  tbe  saloon,  and  be  In  company 
with  tbe  Nelson  boys  were  seen  going  at 
tlmefi  on  a  run,  and  at  other  times  on  a  rapid 
walk,  In  tbe  direction  of  Glaeser's  bouse; 
and  tbey  were  seen  by  one  witness,  wbo  re- 
sided not  far  from  tbe  scene  of  tbe  commis- 
sion of  tbe  crime,  a  short  time  prior  going 
in  tbat  direction.  Krier  left  bis  place  of 
business  about  4  o'clock  in  tbe  afternoon, 
and  tbe  boys  bad  preceded  blm,  going  In  tbe 
same  direction  be  would  be  required  to  go  to 
reacb  Glaeser's.  He  Inquired  of  some  one 
familiar  wltb  tbe  road  as  to  Its  condition, 
and  was  informed,  and  this  too  In  tbe  pres- 
ence of  Sutton,  tbat  tbe  road  was  practically 
Impassable  owing  to  Its  wet  and  muddy  con- 
dition; and  be  was  told  tbat  tbe  best  way  to 
reach  Glaeser's  would  be  by  tbe  Milwaukee 
railroad  track.  He  left  tbe  saloon,  as  stated. 
In  the  neighborhood  of  4  o'clock  In  tbe  after- 
noon, carrying  with  blm  a  bundle  containing 
some  bottles  of  beer  and  wine.  He  proceed- 
ed by  way  of  tbe  railroad  track  to  a  point 
where  be  could  conveniently  cross  a  pasture 
and  reacb  Glaeser's  without  passing  along 
the  muddy  highway.  Soon  after  leaving  the 
track  he  was  met  by  the  three  defendants, 
who  had  concealed  themselves  In  some  woods 
or  brush  between  tbe  railroad  track  and 
Glaeser's.  Tbey  assaulted  him  and  under- 
took to  take  from  blm  his  money.  He  strug- 
gled away  from  them  and  started  on  a  run 
to  retrace  his  steps  towards  tbe  railroad 
track,  and.  Just  as  he  reached  tbe  wire  fence 
along  tbe  right  of  way,  one  of  tbe  Nelson 
boys  seized  blm  by  tbe  throat,  and  tbe  other 
shot  him  In  the  bead  witb  a  revolver,  killing 
blm  Instantly.  Defendants  and  Sutton  tben 
rifled  his  pockets  of  his  money,  divided  It 
among  them,  and  some  time  thereafter  re- 
turned to  town.  Krier  was  missed  from  his 
place  of  business,  not  returning  when  he 
was  expected,  and  late  in  the  night  search 
was  made  for  blm  on  tbe  supposition  tbat 
some  accident  had  befallen  blm,  when  his 
body  was  found  about  2  o'clock  In  tbe  morn- 
ing where  he  had  been  shot  and  killed  by  de- 
fendants. Considerable  excitement  existed 
at  Owatonna  the  next  morning  and  the  en- 
tire day,  and  very  earnest  efforts  were  made 
to  locate  the  guilty  parties.  The  defendants 
remained  about  town  during  tbe  entire  day, 
but  the  next  morning  made  their  escape, 
walking  as  far  as  Faribault,  tben  by  train 
to  Mendota,  from  there  on  foot  to  St.  Paul, 
and  by  street  car  to  Minneapolis,  where  they 
were  arrested  upon  leaving  tbe  car.  and  tak- 
en Into  custody.  While  in  Jail  at  Minneapo- 
lis, Sutton  confessed.  Evidently  his  courage 
left  blm,  and  he  made  a  full  detailed  confes- 
sion of  tbe  crime,  stating  bow  It  was  planned 
and  executed. 

The  state,  on  the  trial,  relied  very  largely 
upon  the  testimony  of  Sutton  for  conviction. 
He  was  Indicted  Jointly  with  these  defend- 
ants, pleaded  guilty  to  murder  In  tbe  second 


degree,  and  was  sentenced  to  life 
ment,  but  was  called  as  a  witn< 
state  In  support  of  the  prosecuti 
bis  codefeudants.  He  was  an  i 
and  of  course  It  was  necessary  \ 
corroborated;  unless  corroborated 
on  bis  testimony  alone  could  not  e 
examination  of  tbe  record  dlsclos 
ration  In  every  essential  Item  ol 
mony.  He  detailed  very  fully  to  t 
facts  we  have  outlined  above,  ai 
ample  corroboration,  though  he  mi 
ofT  the  stand  contradictory  and 
statements.  Taken  as  a  whole,  b< 
confession  and  statements  point 
cally  to  the  guilt  of  defendants  o) 
charged  against  them.  He  testif 
was  In  tbe  saloon  at  tbe  time,  anc 
Bxler  say  that  he  Intended  to  go  t 
to  pay  his  rent  He  was  corrobort 
by  a  witness  wbo  was  present  a 
and  testlfled  tbat  Sutton  was  al 
He  testified  that  one  of  the  N 
bought  a  box  of  cartridges  on 
question,  and  after  the  three  bad 
rob  Krler.  He  was  corroborated 
the  dealer,  wbo  testified  tbat  one 
son  boys  did  on  tbat  day  buy  a 
trldges  from  him.  He  testified  t1 
Krler  take  the  money  from  the  < 
prior  to  starting  for  Glaeser's.  I 
roborated  In  this  by  a  witness  w 
that  Sutton  was  present  In  the  sal 
time.  In  bis  testimony  that  the 
ceded  Krler  In  the  direction  of  G 
was  corroborated  by  numerous 
who  saw  them  go.  "The  crime  wi 
committed  about  half  past  4  o'e 
afternoon.  He  was  corroborated  1 
ment  that  soon  after  tbe  crime  hai 
mltted  he,  wltb  tbe  two  Nelson 
standing  In  tbe  pasture  about  15 
the  railroad  track,  where  tbey  w< 
the  sheriff  of  tbe  county,  who  wa 
ger  on  the  train  going  north  that 
sherifT  testified  tbat  he  saw  thi 
about  that  distance  from  tbe  tracl 
thought  at  the  time  were  tbe  > 
and  Sutton.  At  the  time  the  boc 
was  discovered  two  revolvers  \ 
near  It  one  of  which  was  Ident 
longing  to  one  of  the  Nelson  bo; 
bullet  taken  from  deceased's  1 
sponded  In  caliber  to  that  of  tl 
He  was  corroborated  also  by  th< 
Christina  Jesperson  and  Anna 
These  two  girls,  who  seem  to  havt 
friendly  and  Intimate  witb  defei 
tlfled  tbat  late  in  the  evening  of 
the  homicide  the  defendants  and 
fessed  to  them  that  tbey  had  ki 
and  that  bis  body  was  near  tl 
track  some  distance  out  of  to^ 
girls,  with  tbe  two  Nelson  boys, 
o'clock  tbat  evening  went  out  to 
body  lay,  and  tbey  testlfled  that 
were  again  examined  by  defends 
charm  on  his  watch  chain  remo 


Digitized  by 


Google 


MiniL) 


STATB  V.  NELSON. 


667 


they  lost  soon  after  in  the  darkness.  School 
children,  -who  a  day  or  so  after  this  were 
picking  flowers  in  the  neighborhood,  found 
the  charm  at  about  the  place  the  girls  had 
testlQed  to  having  lost  it.  The  watch  was 
not  taken,  because  Krler's  name  was  upon  it 
Sutton  was  corroborated  in  various  other 
particulars;  it  is  unnecessary  to  point  them 
out.  It  is  sufficient  to  say  that  the  corrobo- 
ration was  ample  and  meets  every  require- 
ment of  the  law.  While  there  may  be  some 
incoiislstenciea  in  the  different  stories  told 
by  him  and  the  Jesperson  and  Slingsog  girls, 
those  discrepancies  and  differences  were 
questions  for  the  Jury  to  reconcile  and  pasa 
upon.  This  they  did,  returning  a  verdict  of 
guilty,  and  their  action  has  been  approved  by 
the  learned  trial  court  While  the  defend- 
ants claimed  and  testified  that  they  were  not 
in  any  way  implicated  in  the  crime,  that 
they  were  at  the  home  of  their  parents  at  the 
time  It  was  committed,  the  evidence  against 
them  is  overwhelming,  and  leaves  no  room 
for  serious  doubt  as  to  their  guilt.  The  fact 
that  they  fled  from  Owatonna  soon  after  the 
commission  of  the  crime,  when  they  knew 
that  vigorous  efforts  were  being  made  to 
locate  the  guilty  parties,  is  a  very  strong 
Item  of  evidence  against  tbem. 

7.  It  is  urged  that  the  court  should  have 
granted  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  The  newly  discovered 
evidence  Is  shown  by  numerous  affidavits  of 
different  parties,  but  it  is  not  of  such  a  na- 
ture as  to  wan-ant  this  court  in  declaring  the 
denial  of  the  motion  by  the  trial  court  an 
abuse  of  discretion.  The  principal  new  evi- 
dence relied  upon  in  this  connection  is  that 
of  two  boys  who  were  seen  near  the  place  of 
the  murder  by  the  engineer  of  the  train  on 
the  Milwaukee  road  which  passed  the  scene 
soon  after  the  crime  had  been  committed. 
The  engineer  testified  that  bis  train  was 
about  an  hour  late,  and  passed  the  scene  of 
the  murder  about  5  o'clock.  He  observed  the 
body  of  Krier  near  the  right  of  way  fence, 
and  at  a  distance  of  about  10  rods  therefrom 
be  noticed  two  boys  near  the  right  of  way, 
who  he  thought  were  schoolboys.  He  mo- 
tioned to  them,  and  pointed  back  to  the  body 
of  Krler  as  his  train  passed  rapidly  by.  The 
boys  were  not  produced  at  the  trial  as  wit- 
nesses. They  were  subsequently  discovered 
by  defendants'  counsel,  and  made  affidavits 
of  the  fact  that  they  were  there,  and  fully 
corroborate  the  engineer.  They  noticed  the 
body  of  Krler,  but  supposed  he  was  some  in- 
toxicated person,  and  paid  no  attention  to 
him,  but  went  on  their  way  home.  The  sher- 
iff 'was  a  passeng^er  on  this  same  train,  go- 
ing to  Faribault,  and  he  testified,  as  we  have 
already  mentioned,  that  as  the  train  passed 
the  acene  of  the  crime — he  did  not  then  know 
the  crime  had  been  committed— he  saw  three 
persons  over  in  the  pasture  on  the  same  side 
of  the  track  with  the  two  boys,  who  he  be- 
lieved were  defendants  and  Sutton.  The  two 
boys  not  having  been  produced  at  the  trial 
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may  have  created  some  doubt  or  confusion 
as  to  whether  the  engineer  and  sheriff  saw 
the  same  persons.  If  a  new  trial  were  bad, 
the  testimony  of  the  boys  would  simply  cor- 
roborate the  engineer  upon  an  Immaterial 
matter,  and  tend  in  no  way  to  contradict  or 
impair  the  testimony  given  by  the  sheriff  or 
of  Sutton.  The  latter  testified  that  he  saw 
the  engineer  wave  his  hand  and  point  to- 
ward the  body  of  Krier,  and  the  new  evi- 
dence would  In  no  way  contradict  him.  He 
was  at  the  time,  according  to  the  testimony 
of  the  sheriff,  but  16  rods  away,  and  in  plain 
sight  of  the  train. 

A  motion  for  a  new  trial  based  upon  the 
ground  of  newly  discovered  evidence  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  with  the  exercise  of  which  this  court 
will  never  interfere  except  in  the  case  of 
plain  abuse,  and  the  rule  applies  in  criminal 
as  well  as  In  civil  actions.  One  of  the  con- 
trolling inquiries  in  determining  whether  a 
new  trial  should  be  granted  on  this  ground  is 
whether  the  new  evidence,  if  produced,  will 
be  likely  to  change  the  result;  and  unless  it 
has  a  substantial  tendency  towards  showing 
the  Innocence  of  defendants,  a  new  trial 
should  not  be  granted.  For  the  reason  that 
the  newly  discovered  evidence — that  of  the 
two  boys— tends  only  to  corroborate  the  en- 
gineer, and  that  disclosed  by  the  other  affi- 
davits Is  either  cumulative  or  contradictory 
of  other  evidence  in  the  case,  the  trial  court 
properly  refused  a  new  trial  on  this  ground. 
Austin  V.  N.  P.  Ry.  Co.,  34  Minn.  351,  25  N. 
W.  798;  Mueller  v.  Grand  Grove,  72  Minn. 
70,  74  N.  W.  1025;  Lampsen  v.  Brander,  28 
Minn.  526,  11  N.  W.  94;  Hllllard  on  New 
Trials,  505.  It  may  have  been  the  theory  of 
counsel  on  the  trial  that  the  persons  seen  by 
the  engineer  and  those  seen  by  the  sheriff 
were  the  same,  but  a  new  trial  should  not  be 
granted  merely  for  the  purpose  of  introdu- 
cing new  evidence  exploding  a  theory  of 
counsel. 

There  are  some  conflicts  in  the  evidence, 
but  they  were  for  the  Jury  to  reconcile;  and 
it  was  for  the  Jury  to  determine  whether  any 
particular  witness  swore  falsely,  or  drew  too 
heavily  upon  his  imagination.  The  trial 
court  has,  after  due  reflection,  approved  their 
action,  and  we  cannot  interfere.  The  well- 
known  character  and  high  standing  of  the 
trial  Judge  refutes  the  suggestion  that  the 
trial  was  not  calm  and  deliberate,  or  that 
every  question  presented  was  not  fully  and 
carefully  considered. 

Order  affirmed. 

START,  C.  J.,  absent,  sick,  took  no  part 

LEWIS.  J.  <dissenting).  I  do  not  accept 
the  Introdnctory  declarations  of  the  opinion 
as  an  expression  of  my  views  upon  the  en- 
forcement of  the  criminal  law  by  the  courts 
of  this  state.  I  am  not  aware  of  any  such 
abuse  of  the  Judicial  function  as  to  call  for 
any  nicb  «Epresslona  from  this  court    Peo- 
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pie  y.  Nenmann  (Mich.)  48  N.  W.  290— refer- 
red to  In  the  opinion  bb  autborlty  for  the 
statement  that  the  Supreme  Court  of  Michi- 
gan has  taken  an  advanced  and  commenda- 
ble position  In  denying  a  new  trial  when 
it  appeared  from  the  record  that  the  accused 
was  unquestionably  guilty— when  examined, 
discloses  the  fact  that  the  eyldence  of  guilt 
was  uncontradicted,  and  in  the  opinion  the 
court  say:  "Whenever  there  is  no  question  of 
intent  in  a  criminal  case,  and  no  Inferences, 
about  which  reasonable  men  might  dlCFer,  to 
be  drawn  from  the  facts,  and  where,  upon 
the  admitted  facts,  the  only  question  to  be 
determined  is  whether  under  the  law  the 
statute  has  been  violated,  the  trial  Judge 
may,  with  perfect  propriety,  state  to  the 
jury  that  the  law  applied  to  the  facts,  which 
are  undisputed,  shows  the  defendant  to  be 
guilty  of  the  offense  charged,  and  that  it  is 
their  duty  to  so  find  under  the  facts  and  the 
law."  And  again:  "Where  a  Judge  has  di- 
rected a  verdict  of  guilty,  and  the  Jury  has 
followed  such  direction,  and  the  facts  are 
admitted  and  undisputed,  and  the  only  ques- 
tion is  one  of  law  applied  to  such  facts,  a 
new  trial  will  not  be  granted  If  the  judge 
was  right  In  his  application  of  the  law.  No 
injustice  can  be  done  the  accused  in  such 
case,  as  it  is  not  to  be  presumed  that  a  Jury 
will  find  in  opposition  to  the  law  fi-om  mere 
whim,  caprice,  or  prejudice,  although  they 
may  have  the  right  so  to  do." 

While  concurring  in  the  views  of  the  ma- 
jority upon  most  of  the  errors  assigned  and 
discussed,  I  have  very  decided  views  that  a 
new  trial  should  be  granted  upon  the  whole 
case,  and  especially  upon  the  ground  of  newly 
discovered  evidence. 

The  court  committed  error  in  holding  that 
the  letter  written  by  Sutton  to  his  attorney 
was  a  confidential  communication.  It  is  the 
well-settled  rule  that  when  an  accomplice 
makes  himself  a  witness  for  the  state  he 
may  be  required  to  give  a  full  and  complete 
statement  of  all  that  be  and  his  associates 
may  have  done  or  said  relative  to  the  crime, 
and  It  Is  also  the  rule  that  In  such  case  the 
privilege  is  that  of  the  client,  and  not  of  the 
attorney.  People  v.  Gallagher,  75  Mich.  512, 
42  N.  W.  1063;  Jones  v.  State,  65  Miss.  179, 
3  South.  379.  But  during  the  subsequent  ex- 
amination the  contents  of  the  letter  were 
disclosed  to  such  an  extent  that  defendants 
could  not  have  been  prejudiced  by  the  failure 
to  produce  the  letter,  and  I  think  the  error 
was  cured, 

I  have  very  grave  doubt  as  to  the  effect 
which  may  have  been  produced  by  the  re- 
mark of  the  county  attorney  during  his  ad- 
dress to  the  jury,  viz.,  "He  broke  down  and 
cried  as  he  would  cry  upon  the  bosom  of  his 
mother,  and  confessed."  This  remark  was 
made  while  the  county  attorney  was  discuss- 
ing the  evidence,  and  remarking  upon  the 
probable  truthfulness  of  Sutton's  communica- 
tion, upon  which  the  state  largely  relied  for 
t  conviction.    The  language  cannot  be  ex- 


cused  upon  the  ground  that  it  was 
oratory,  and  of  no  special  slgnii 
was  a  direct  and  positive  declarati 
entirely  outside  of  the  evidence  li 
and  which,  If  true,  would  have  gn 
upon  the  credibility  to  be  attad 
communication.  In  Martin  v.  Co 
Minn.  112,  83  N.  W.  503,  the  att 
called  to  account  for  cHticlging  a  < 
this  court,  and  in  Fisher  v.  WeinlK 
W.  426,  a  new  trial  was  granted  b 
attorney  went  outside  the  record  t 
upon  the  character  of  the  defendai 
a  more  liberal  rule  be  adopted  1 
cases  where  human  life  la  at  stake' 

A  new  trial  should  have  been 
this  case  upon  the  ground  of  newl 
ed  evidence.  The  murder  took  pla 
4:45  o'clock  p.  m.,  which  time  if 
fixed  by  the  fact  that  the  passe 
was  exactly  one  hour  late,  its  sch 
being  3:45.  In  order  to  corroborat 
ment  of  Sutton  that  defendants 
the  murder  at  about  that  time,  ani 
were  In  the  Immediate  locality 
passenger  train  went  by,  the  state 
as  a  witness  the  engineer,  who  te 
he  noticed  the  dead  body  lying  i 
fence  on  the  right-hand  side  of  tl 
way,  and  that  about  10  rods  farl 
saw  two  boys  standing  f&clng 
outside  of  the  right  of  way;  that 
his  hand  and  pointed  back  to  the 
he  saw  nobody  else  In  the  vld 
state  also  introduced  as  a  witness 
Misgen,  who  testified  that  be  'n 
of  the  passenger  coaches  of  the  s 
that  at  a  point  about  15  rods  t 
place  where  the  body  lay,  as 
pointed  out  to  him,  he  saw  three  1 
Ing  on  the  hill,  facing  the  train 
that  It  flashed  through  his  mind 
they  were  defendants  and  Sutto 
the  trial  he  testified  that  he  recogi 
At  one  time  Misgen  stated  that 
were  stahding  still  facing  the  trs 
another  time  he  said  he  saw  thei 
the  hill.  The  only  object  the  sts 
could  have  had,  in  introducing  the 
of  the  engineer,  was  to  corroborat 
IfTs  testimony,  and  the  testimony 
corroborate  the  statement  of  tl 
Sutton  that  defendants  committed 
and  were  immediately  thereaftc 
locality.  According  to  the  affida^ 
Undersmith  boys,  they  were  froi 
rods  beyond  the  place  where  the 
on  the  same  side  of  the  railroad, 
facing  the  train  as  It  went  by,  ai 
gineer  wave  his  hand  and  point  I 
body,  and  saw  nobody  else  In  tl 
and  for  the  purposes  of  this  motto 
It  must  be  conceded  that  they  i 
In  fact,  the  state  does  concede  It. 
of  two  propositions  can  be  true: 
sheriff  was  mistaken  as  to  the 
the  parties  he  saw,  and  did  not 
the  Nelsons  and  Sutton,  but  the  I 
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boys;  or  there  were  two  sets  of  boys  In  the 
immediate  neighborhood— the  Llndersmitbs, 
seen  by  the  engineer,  and  the  Nelsons  and 
Sutton  by  the  sherlfC.  Here  is  a  new,  clear, 
and  distinct  element  of  fact  Introduced  Into 
the  case,  going  directly  and  positively  to  one 
of  the  material  features  relied  npon  by  the 
state  to  carry  conviction,  viz.,  were  defend- 
ants there  at  all  at  that  time?  Can  it  be 
brushed  aside  with  the  remark  that  it  has 
no  bearing  upon  the  case,  or  that  It  was  a 
mere  theory  of  counsel?  In  view  of  the  new 
evidence,  the  Jury  should  be  permitted  to 
pass  npon  all  evidence  touching  npon  the 
point  at  issue,  viz.,  were  defendants  in  the 
locality  claimed  by  the  state  at  the  time 
mentioned?  The  main  witnesses  relied  upon 
to  corroborate  Sutton  were  the  two  girls, 
Jesperson  and  Sllngsog,  and  yet  they  made 
contradictory  statements  and  affidavits  both 
before  and  after  the  trial.  In  which  they 
positively  denied  everything  they  had  said  or 
done  directly  implicating  the  Nelsons  with  the 
crime,  and  Sutton  stated  positively  to  War- 
den "Wolfer  at  the  State  Prison  that  he  false- 
ly testified,  and  that  defendants  had  no  con- 
nection with  the  crime,  and  also  wrote  a 
letter  to  that  effect  when  in  Jail  at  Waseca 
awaiting  trial.  While  he  made  a  confession, 
he  repudiated  it  There  was  evidence  tend- 
ing to  show  that  defendants  were  In  another 
part  of  the  dty  at  the  time  the  murder  oc- 
curred, and  there  is  no  other  positive  testi- 
mony or  evidence  than  that  already  referred 
to  to  show  that  they  were  at  the  scene  of 
the  murder.  Defendants  remained  in  Owa- 
tonna  the  entire  day  after  the  murder,  were 
seen  by  the  officers  and  not  arrested,  and 
there  was  nothing  to  cast  suspicion  upon 
them  nntil  tbey  left  the  dty  and  appeared 
in  Minneapolis,  where  they  were  arrested. 
The  corrolrarating  evidence  is  to  the  effect 
that  Sutton  was  familiar  with  the  saloon, 
and  was  there  at  the  time  Krler  departed  to 
visit  Ills  landlord;  but  there  is  nothing  to 
connect  the  defendants  with  such  knowledge 
Hxcept  as  testified  to  by  Sutton.  It  is  true 
that  one  of  the  Nelsons  purchased  a  box  of 
cartridges,  that  one  of  them  had  a  revolver 
Into  which  they  fitted,  and  that  a  similar 
cartridge  taken  out  of  Krler's  body  also  fit- 
ted the  revolver:  and  this  was  corroborating 
evidence,  but  it  was  not  conclusive.  The 
finding  of  the  charm  is  also  of  weight,  but 
not  overwhelming.  A  cause  was  given  for 
defendants  leaving  Owatonna;  no  money  was 
found  npon  their  persons;  Sutton  repeatedly 
falsified;  the  two  girls  were  ready  to  testify 
on  one  side  or  the  other,  according  to  which 
was  exercising  Infinence  over  them;  defend- 
ants steadily  denied  their  guilt;  and  there 
was  some  evidence  tending  to  show  that  oth- 
er parties  were  implicated. 

After  reading  all  of  the  affidavits  bearing 
npon  newly  discovered  evidence,  and  the  con- 
flicting and  contradictory  statements  of  the 
witnesses  Sllngsog  and  Jesperson,  and  the  in- 
consistent statements  and  communications  of 


the  main  witness  for  the  state,  the  accom- 
plice Sutton,  and  from  a  full  consideration  of 
all  of  the  evidence,  I  am  strongly  impressed 
with  the  fact  that  the  trial  of  tills  case  was 
not  prosecuted  by  the  county  attorney  with 
that  degree  of  fairness  which  should  attend 
judicial  investigations  of  such  grave  impor- 
tance. I  am  not  prepared  to  say  that  a  new 
trial  should  be  granted  upon  the  ground  alone 
that  the  prosecuting  attorney  was  guilty  of 
misconduct,  or  upon  the  ground  of  prejudice, 
or  newly  discovered  evidence  outside  of  the 
evidence  furnished  by  the  Llndersmlths;  yet 
in  view  of  the  contradictory  state  of  the  evi- 
dence, the  want  of  positive,  unequivocal  proof 
in  all  respects  tending  to  show  their  guilt,  a 
new  trial  should  be  granted  in  order  that 
there  may  be  obtained  a  calm,  deliberate  in- 
vestigation of  all  the  complicated  facts  Id 
view  of  .the  new  light  to  be  thrown  upon  the 
controversy.  The  pnbllc  would  lose  nothing 
by  such  Investigation.  It  is  l)etter  far  that 
the  delay  and  the  expense  attending  it  be 
assumed,  even  though  quite  burdensome,  than 
that  there  should  remain  any  reasonable 
doubt  that  the  correct  result  was  reached. 
An  Interesting  case  upon  this  subject  is 
Dennis  v.  State,  103  Ind.  14^,  2  N.  B.  349, 
where  the  Supreme  Court  held  that  the  trial 
court  had  abused  its  discretion  In  refusing  to 
grant  a  new  trial  upon  the  ground  that  the 
state's  witness,  an  accomplice,  had  subse- 
quent to  the  trial  made  a  so-called  "third" 
confession,  which  materially  changed  the  evi- 
dence given  by  liim  upon  the  trial. 


8.  STRONG  &  CO.  v.  KNUTSON  et  al. 

(Supreme  Court  of  Bfinnesota. ,  Dec.  24,  1903.) 
TRIAlr-fiUBMISSION   OF   ISSUES. 

1.  When  a  cause  of  action  is  condncted  by 
counsel,  and  submitted  by  the  court  to  the 
jury  upon  an  issue  consistent  with  the  pleadings, 
it  is  not  error  if  the  court  fails  to  submit  to 
the  jury  other  issues  within  the  pleadings,  at- 
tention not  having  been  called  to  such  omis- 
sion by  counsel. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Polk  County; 
William  Watts,  Judge. 

Action  by  S.  Strong  &  Co.  against  John  D. 
Knutson  and  K.  N.  Newton.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendants  appeal    Affirmed. 

Holston  &  Hagen  and  T.  R.  Brownlee,  for 
appellants.    Brown  &  Kerr,  for  respondent. 

LEWIS,  J.  Action  on  promissory  note. 
For  a  first  defense  the  answer  denied  that 
there  was  any  consideration  for  the  note,  and 
for  a  second  defense  alleged  that  the  note 
was  executed  and  delivered  by  defendants 
in  settlement  of  an  option  on  10,000  bushels 
of  December  wheat,  purchased  and  sold  by 
plaintiff  for  the  Farmers'  Elevator  Associa- 
tion, and  that  plaintiff  well  knew  at  the  time 
of  the  said  transaction  that  It^  was  not  ' 
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Intention  of  either  party  to  tbe  contract  ei- 
ther to  deliver  on  part  of  the  plaintiff  or  to 
receive  on  the  part  of  the  Farmers'  Ele- 
vator Association  tbe  wheat,  but  that  both 
parties  knew  and  only  Intended  to  speculate 
In  the  future  price  of  wheat,  and  that  no  ac- 
tual or  bona  fide  purchase  and  sale  was  In- 
tended. The  history  of  the  transaction  shows 
that  on  April  10, 1901,  a  telegram  was  sent  by 
defendant  J.  D.  Knatson  to  plaintiff,  Minne- 
apolis brokers,  to  buy  10,000  bushels  of  July 
wheat,  followed  by  another  telegram  on  June 
28,  1901,  to  change  the  deal  over  to  Septem- 
ber, dgned  "Farmers'  Elevator  Association, 
per  J.  D.  Knutson."  On  June  21,  1901,  a  let- 
ter was  written  and  signed  by  J.  D.  Knutsdn, 
which  referred  to  the  transaction,  but  made 
no  reference  to  the  elevator  association.  An- 
other communication,  of  date  August  13, 
1901,  was  8lt;ned  by  the  same  defendant,  re- 
questing the  deal  to  be  changed  from  Sep- 
tember to  December.  On  September  3d  a 
statement  of  account  was  made  out  and  sent 
by  plaintiff  to  J.  D.  Knutson,  which  account 
was  made  in  the  name  of  the  Farmers'  Ele- 
vator Association.  The  wheat  having  finally 
been  sold  at  a  loss,  a  promissory  note  for 
the  amount  of  such  loss  was  executed  and 
delivered  by  defendants  personally.  At  the 
trial  the  court  submitted  the  one  question  to 
the  Jury,  viz.:  Whether  it  was  Intended  by 
the  parties  at  the  time  plaintiff  was  in- 
stracted  to  purchase  the  wheat  that  actual 
wheat  should  be  delivered,  and  if  it  was  the 
Intention  that  no  actual  grain  should  be  de- 
livered, that  the  difference  between  the  price 
at  the  time  it  was  bought  and  when  it  was 
closed  oat  should  be  paid  to  one  or  the  other 
whichever  way  the  market  went,  then  the 
transaction  was  simply  a  wager  upon  the 
price  of  the  grain,  and  was  void.  From  this 
Instruction  it  Is  clear  that  the  court  consid- 
ered that  only  one  Issue  was  raised  by  the 
pleadings,  which  was  that  the  validity  of  the 
note  depended  upon  the  intention  with  wtilch 
the  parties  entered  into  the  transaction. 

Upon  this  appeal  It  was  urged  by  appel- 
lant that  it  conclusively  appears  from  the 
evidence  that  the  transaction  was  one  be- 
tween plaintiff'  and  the  elevator  associa- 
tion; that  defendants  had  nothing  to  do  with 
the  same,  and  consequently  there  was  no 
consideration  running  to  them  for  the  ex- 
ecution and  delivery  of  the  note.  While  un- 
der the  pleadings  such  an  issue  might  have 
been  litigated,  it  is  quite  evident  from  a 
consideration  of  the  evidence  introduced,  the 
conduct  of  the  trial,  and  its  submission  by 
the  court,  that  no  such  Issue  was  raised  or 
tried.  Tbe  court's  attention  was  never  call- 
ed to  the  fact  that  there  was  such  an  issue 
In  the  case.  No  request  was  made  to  charge 
in  respect  thereto,  no  reference  was  made  to 
it  upon  the  motion  for  a  new  trial,  and  there 
are  no  assignments  of  error  wtilch  properly 
bring  the  question  before  this  court  for  re- 
view. The  theory  upon  which  the  case  was 
tried  and  submitted  by  the  court  to  the  Jury 


Is  consistent  with  the  pleadings, 
court  was  not  of  its  own  motion  r 
take  notice  of  any  other  issues  wl 
have  been  litigated. 
Order  affirmed. 


KOSMERIi  et  al.  v.  MUELLEl 

(Supreme  Court  of  Minnesota.    Dec. 

QUlETINa    TITLE— HBIRSHIP—EVIDE 
OSITIONS— NEW  TRIAL. 

1.  The  principal  question  involred 
peal,  an  action  to  quiet  title,  is  tlie 
of  the  evidunce  to  mistain  the  find 
trial  court  that  the  appellant  clain 
not  the  heirs  of  the  deceased,  tlira 
respoudents  claim  title.  Held:  (1)  S 
is  sustained  by  the  decided  weight 
dence.  (2)  No  reversible  errors  an 
the  rulings  upon  tbe  questions  inrol 
appeal.  (3)  The  court  acted  within 
of  a  reasonable  discretion  in  retusii 
a  new  trial  upon  the  ground  of  ne' 
ered  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court.  St  L 
ty;   Wm.  A.  Cant,  Judge. 

Action  by  B.  8,  Kosmerl  and  oUh 
Andreas  Mueller  and  others.  Jad 
plaintiff,  and  from  an  order  deny 
trial  Katharina  Mueller  and  othe 
Affirmed. 

Thomas  Hislop  and  M.  Douglas, 
lants.  Francis  W.  Sullivan,  Davl 
&  Severance,  and  Mitchell  &  Be] 
respondents. 

LEWIS,  J.  This  action  was  c 
by  respondents  to  quiet  title  to  « 
in  St.  Louis  county,  which.  In  ill 
was  owned  by  one  Johann  Muell 
having  been  Issued  to  him  on  Ma, 
Mueller  executed  two  mortgages 
land— one  to  Marshek,  of  date  De( 
1895;  and  one  to  Kosmerl,  of  date 
3,  1897.  These  mortgages  were 
closed,  and  respondents  claim  title  i 
foreclosure  sales,  and  also  under  a 
deed  executed  by  Mueller  to  i 
Schweitzer,  of  date  December  7, 
December  28,  1898,  Johann  Muellei 
on  or  about  February  5,  1900,  an 
redemption  was  made  from  the  i 
sale  of  one  of  the  mortgages  by  a 
Mueller,  who  was  appointed  specii 
trator.  Such  being  the  condition  ^ 
ence  to  the  title  of  the  property 
was  commenced  by  respondents 
1000,  making  parties  defendant  th 
trator  of  the  estate  of  Johann  Muc 
Schweitzer  and  wife,  the  unknow 
Johann  Mueller,  and  all  other  perse 
ties  unknown  claiming  any  right,  ti 
or  Interest  In  the  premises.  Seven 
and  Independent  sets  of  heirs  a] 
defendants:  One,  known  as  th( 
heirs,"  being  Katharina  Mueller  a 
children,  claiming  to  be  tbe  wife  ai 
of  Johann  Mueller,  deceased;    se 
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tain  parties  of  Bohemia,  claiming  to  be  broth- 
ers and  sisters  of  the  deceased,  and  bis  only 
surrlYtng  heirs.  There  were  also  other  ap- 
pearances by  parties  claiming  to  be  the  only 
snrvlTlng  heirs,  but  whose  rights  do  not  seem 
to  be  InTOlved  in  this  appeal.  The  trial  In- 
volved the  following  propositions:  (1)  Did 
the  special  administrator  of  the  Johann  Muel- 
ler estate  make  a  valid  redemption  of  the 
premises  from  the  Marshek  mortgage  fore- 
closure? (2)  Was  the  Kosmerl  mortgage  le- 
gally foreclosed?  (3)  Was  the  deed  executed 
and  delivered  by  Johann  Mueller  to  Peter 
Schweitzer  a  valid  one?  (4)  Was  Johann 
Mueller,  of  Dulnth,  the  husband  and  father 
of  the  Detroit  claimants,  or  was  he  the 
brother  of  the  Bohemian  claimants?  After  a 
prolonged  trial,  during  which  the  Identity  of 
the  decedent  was  most  thoroughly  Investi- 
gated, the  court  found  that  the  Marshek 
mortgage  was  duly  foreclosed,  and  that  no 
redemption  from  the  sale  thereunder  was 
ever  made;  that  the  Kosmerl  mortgage  was 
properly  foreclosed;  that  the  Schweitzer  deed 
was  valid,  and  that  respondents  acquired  a 
valid  title  under  such  foreclosure  proceedings 
and  as  grantees  of  Schweltcer.  The  court 
further  found  that  at  the  time  of  his  death 
Jobann  Mueller  was  an  unmarried  man,  and 
that  the  Detroit  claimants  were  not  In  any 
way  related  to  him;  that  the  claimants  of 
Bohemia  were  the  rightful  heirs;  and  that 
none  of  the  other  defendants  who  appeared 
bad  any  right,  title,  or  Interest  In  the  estate, 
and  Judgment  was  ordered  for  respondents 
that  they  were  the  owners  In  fee  simple  of 
the  premises,  and  that  none  of  the  defendants 
had  any  claim,  right,  title,  or  interest  there- 
in. Application  was  made  by  the  Detroit 
claimants  for  a  new  trial  upon  the  ground 
that  the  decision  was  not  Justified  by  the 
evidence,  and  contrary  to  law;  for  errors  In 
law  and  In  the  rulings  of  the  court  occurring 
at  the  trial;  and  upon  the  further  ground  of 
newly  discovered  evidence,  which  they  could 
not  with  reasonable  diligence  have  discov- 
ered and  produced  at  the  trial.  The  applica- 
tion was  denied,  and,  Judgment  having  been 
entered  in  favor  of  respondents,  appeal  was 
taken  by  the  Detroit  claimants  from  the  or- 
der denying  a  new  trial  and  from  the  Judg- 
ment. 

From  a  consideration  of  the  Issues  involved 
on  this  appeal  It  is  apparent  that  It  is  In- 
cumbent upon  appellants  to  establish.  In  the 
first  Instance,  that  the  court  erred  in  finding 
that  they  were  not  the  lawful  heirs  of  tlfe 
deceased,  Johann  Mueller,  and,  if  no  errors 
In  this  respect  are  found,  there  will  be  no 
occasion  to  enter  upon  a  consideration  of 
any  of  the  questions  involved  in  the  validity 
of  respondents'  title  and  their  right  to  main- 
tain the  action.  The  Inquiry  as  to  the  iden- 
tity of  the  deceased  was  conducted  in  a  most 
searching  and  thorough  manner  before  the 
trial  court.  Every  Hne  of  evidence  was  ap- 
parently exhausted  which  would  throw  any 
Ught  npon  the  subject     The  eariy  history 


of  the  Detroit  Mueller  and  of  the  deceased 
was  investigated,  and  the  characteristics  and 
peculiarities  of  each  Individual  brought  ou£ 
The  Inquiry  Involved  a  careful  examination 
and  comparison  In  respect  to  age,  size, 
weight,  temperament,  occupation,  place  of 
residence,  statements  In  the  way  of  admis- 
sions by  the  Duluth  Mueller,  handwriting, 
photographs,  and  personal  effects  of  the  re- 
spective parties.  Many  witnesses  were  ex- 
amined in  Germany  and  Bohemia,  and  appar- 
ently every  one  was  called  to  testify  in  the 
case  who  had  any  knowledge  of  either  man 
which  would  elucidate  the  subject.  It  Is  un- 
necessary, and  In  fact  impossible,  In  this  re- 
view, to  enter  upon  a  minute  discussion  of 
the  evidence,  and  it  Is  sufficient  to  point  out 
the  main  features  which  satisfy  us  that  the 
findings  of  the  trial  court  must  be  sustained. 
1.  It  is  undisputed  that  the  Detroit  Muel- 
ler was  bom  in  Gaggenau,  Baden,  Germany, 
1837;  that  he  served  for  a  time  In  the  Ger- 
man army;  left  Germany,  and  went  to  De- 
troit, Mich.,  In  1872,  and  that  a  while  there- 
after he  was  followed  by  his  wife,  and  lived 
In  Detroit  until  1875,  when  be  abandoned  his 
family  and  disappeared.  It  Is  also  undis- 
puted that  the  brother  of  the  Bohemian 
claimants,  whose  name  was  Johann  Mueller, 
was  bom  In  Bohemia,  a  province  of  Austria, 
in  the  village  of  Jesau,  In  the  year  1843,  and 
that  he  left  Bohemia  in  1872  and  was  never 
heard  from  thereafter.  The  Duluth  Mueller 
first  became  known  in  Minnesota  when  in 
1893  he  took  a  homestead  in  St.  Iiouls  coun- 
ty upon  the  land  now  In  controversy,  and 
from  this  time  until  his  death  he  was  known 
to  several  people  in  the  vicinity  of  his  home- 
stead and  in  the  city  of  Duluth,  where  he 
resided  towards  the  close  of  his  life.  Dur- 
ing this  period  he  represented  himself  a  sin- 
gle man,  not  only  by  oral  declarations,  but 
in  taking  out  citizen's  papers  and  In  making 
application  for  his  homestead.  He  spoke 
fluently  the  Bohemian  as  well  as  the  Ger- 
man language.  It  is  rather  remarkable  that 
there  should  be  two  Individuals  of  the  same 
name,  speaking  the  German  language,  com- 
ing to  America  about  the  same  time,  and 
living  for  a  number  of  years  without  estab- 
lishing any  communication  with  their  rela- 
tives. Both  were  about  the  same  size  and 
weight,  and  apparently  had  some  common 
characteristics.  These  facts  were  of  sufficient 
importance  to  call  upon  the  trial  court  to 
examine  with  great  care  all  the  evidence 
bearing  upon  the  question  of  Identity.  There 
was  conflicting  testimony  upon  many  points, 
and  a  strong  effort  was  made  on  the  part  of 
the  Detroit  claimants  to  show  that  the  Du- 
luth Mueller  was  Identlfled  as  the  Detroit 
Mueller  by  evidence  tending  to  show  that 
their  characteristics  were  similar  in  the  fol- 
lowing respects;  Color  of  hair  and  beard, 
general  complexion,  tattoo  mark  on  left  arm, 
a  mole  or  wart  on  forehead,  ears  pierced, 
contour  of  face,  color  of  eyes,  and  Imperfec- 
tion In  walk.    On  the  other  hand,  there  was 
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strong  evidence  tending  to  show  that  there 
was  a  marked  difference  In  their  personal 
appearance  In  that  the  Detroit  Mueller  was 
of  fair  color,  blonde  beard  and  brown  balr, 
and  of  erect  carriage,  while  the  Duluth 
Mueller  was  very  dark,  black  hair  and  beard, 
and  stooping  bearing.  There  was  some  evi- 
dence tending  to  show  that  the  signatures 
and  handwriting  ot  the  two  men  were  iden- 
tical, but,  on  the  other  band,  there  was 
strong  evidence  to  the  contrary.  There  was 
also  some  evidence  tending  to  show  that  the 
Duluth  Mueller  had  made  some  admissions 
that  he  had  at  one  time  lived  in  Michigan, 
and  that  be  had  a  family  there;  but  tills  tes- 
timony was  attacked  as  untrustworthy.  Pho- 
tographs were  exhibited  of  the  Detroit  man, 
taken  when  be  was  not  more  than  30  years 
of  age,  and  of  the  Duluth  man,  taken  when 
past  50,  a  casual  inspection  of  which  do  not 
show  any  resemblance  to  each  other,  but 
rather  indicate  two  distinct  men.  The  fact 
that  the  Duluth  man  lived  more  or  less  in 
seclusion,  without  communication  with  his 
people,  and  that  he  represented  himself  as 
single,  is  taken  by  appellants  as  evidence 
that  be  was  attempting  to  conceal  his  iden- 
tity for  the  purpose  of  keeping  away  from 
his  family.  There  is  a  total  absence  of  tes- 
timony on  the  part  of  any  witness  claiming 
to  tiave  known  both  men,  the  one  while  resid- 
ing in  Detroit  and  the  other  while  living  In 
Minnesota,  and  the  evidence  to  establish 
identity  Is  largely  drcumstantlai  and  lack- 
ing in  certainty.  Notwithstanding  the  gen- 
eral features  of  similarity  tending  to  support 
the  theory  that  the  men  were  one  and  the' 
same,  we  are  perfectly  satisfied  not  only  that 
appellants  have  failed  to  substantiate  their 
case  by  a  fair  preponderance  of  the  evidence, 
but  that  the  evidence  Is  decidedly  to  the 
contrary. 

2.  The  claimants  living  In  Bohemia  did  not 
appear  as  parties  defendant  In  the  action  un- 
til after  the  taking  of  certain  depositions 
relative  to  the  claim  of  other  defendants. 
During  the  progress  of  the  trial  an  adjourn- 
ment was  taken  to  enable  defendant  Alois 
Mueller  and  his  alleged  coheirs  to  take  depo- 
titlons  in  Prague,  Bohemia,  and  a  stipula- 
tion was  made  by  all  ^parties  to  tbe  action 
to  that  effect,  which  provided  that  the  testi- 
mony of  other  witnesses  than  those  men- 
tioned therein  might  be  taken  on  behalf  of 
any  of  the  defendants  to  the  action.  Tbe 
parties  then  went  to  Prague,  and  took  the 
testimony  of  witnesses  bearing  upon  the 
claim  of  Alois  Mueller,  from  which,  in  tbe 
course  of  examination  of  the  different  wit- 
nesses called  under  the  stipulation,  developed 
tbe  fact  that  those  claimants  were  in  no 
way  related  to  the  Duluth  Mueller,  and  the 
case  was  abandoned  as  to  them,  but  that  a 
certain  Johann  Mueller  bad  .resided  In  Bo- 
hemia, and  that  defendants  Andreas  Mueller, 
bis  brother  and  sister,  were  his  heirs.  If  he 
was  dead.  Upon  returning  to  Minnesota, 
tbe   same   counsel    who   represented   Alois 


Mueller  made  a  petition  on  beht 
dreas  Mueller,  brother  and  sister 
vene  as  parties  defendant  In  the  a 
an  order  was  made  granting  tl 
whereupon  the  depositions  which 
taken  In  Prague  under  tbe  stlpnla 
offered  In  evidence,  to  wblcb  app 
jected  upon  the  ground  that  they 
taken  on  behalf  of  the  Interveners, 
not  at  the  time  parties  to  the  ac 
depositions  were  admitted,  and  thi 
assigned  as  error.  Conceding  the 
of  the  witnesses  taken  under  tbe 
tended  to  show  that  there  was 
Mueller,  a  native  of  Bohemia,  1 
Andreas,  Anton,  and  their  sister, 
Bohemia  about  the  year  1872,  an 
was  identified  as  the  Duluth  Muell 
not  appear  that  appellants  were 
by  the  admission  of  tbe  testimony 
were  in  any  way  limited  in  ell 
truth  either  by  cross-examination 
calling  of  other  witnesses,  ample  o 
was  given  them  at  the  time  the  c 
were  offered,  both  by  agreement 
and  at  tbe  suggestion  of  the  cou 
further  testimony  in  Bohemia,  or 
for  the  purpose  of  fully  meeting  tl 
the  depositions.  Notwithstandlnj 
fer  and  suggestion  on  the  part  of 
appellants  proceeded  to  trial,  and 
effort  to  procure  further  testimony 
are  In  no  position  to  complain. 

a  There  are  many  assignment 
based  upon  the  rulings  of  the  coi 
reception  of  evidence,  and  we  have 
them  in  detail  so  far  as  they  ha' 
upon  those  issues  now  under  re 
without  special  mention  they  nu 
posed  of  by  the  statement  that  we 
to  find  any  reversible  error  in  tbe  < 
ings. 

4.  This  brings  us  to  a  consldera' 
newly  discovered  evidence.  The  t 
action  was  commenced  about  the 
June,  1902,  and  consumed  seven 
Tbe  decision  for  tbe  plaintiffs  hi 
made  on  May  13,  1903,  the  motion 
trial  came  on  before  tbe  court  on 
19,  1903.  At  tbe  hearing  several 
were  presented  In  support  of  tbe  : 
on  the  ground  of  newly  dlscoveret 
but  only  four  of  them  are  necess 
tlce.  One  Is  an  affidavit  made 
Germain,  subscribed  and  sworn 
17th  day  of  September,  1903,  in 
states  he  knew  Johann  Mueller 
during  the  years  of  1873,  1874,  anc 
that  together  they  traveled  by  bo 
quette,  Mich.,  and  that  he  did 
wards  see  Mueller  until  1892  or  1 
he  met  him  in  Duluth,  and  after' 
blm  every  year  down  to  1898,  tb< 
being  In  the  hospital  In  West  Su] 
previous  to  bis  death;  that  du 
years  be  had  several  conversations 
ler.  In  which  he  mentioned  bis  t 
six  children  in  Detroit;    that  he 
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lire  with  hla  wife,  and  that  he  expected  to 
get  hla  bo'^a  up  on  hla  claim,  but  requested 
atUant  to  make  no  mention  of  the  fact  that 
he  had  a  family;  that  the  photograph  of  the 
Duluth  Mueller,  exhibited  on  the  trial,  was 
a  good  llkeneaa  of  the  man  he  knew  In  De- 
troit;   that  he  had  no  communication  with 
Katharina  Mueller.    The  affidavit  of  Rudolph 
Mueller  la  to  the  effect  that  he  had  In  charge 
the  Investigation  of  evidence  pertaining  to 
the  action,  and  that  on  the  11th  day  of  Sep- 
tember 1908,  he  for  the  first  time  discovered 
the  existence  of  Jacob  Germain,  and  that  he 
was   acquainted   with   the   Detroit   Mueller, 
and  recognized  him  as  the  man  who  died  at 
Duluth;   that  the  meeting  with  Germain  was 
accidental,  and  took  place  while  affiant  was 
looking  for  another  party.    On  the  face  of 
Germain's  affidavit  there  are  several  things 
which,  when  taken  In  connection  with  the 
affidavit  of  Rndolph  Mueller,  may  well  have 
impressed  the  trial  court  with  their  incred- 
ibility.   In  the  first  place,  Katharina  Muel- 
ler's husband  left  Detroit  without  giving  any 
reason,  and  In  apparent  secrecy,  and  was  nev- 
er beard  from  afterwards  except  once,  when 
be  appeared  to  be  in  Gblcago,  and  once  when 
the  wife  thought  she  saw  blm  on  the  street 
In  Detroit.    It  is  somewhat  improbable  that. 
If  Germain  knew  Mueller  and  his  wife,  and 
visited  Detroit  many  tlme^  after  1875,  that 
be  did  not  know  of  Mueller's  continued  ab- 
sence, and  that  be  had  no  communication 
'With  the  family.    In  the  second  place,  it  ap- 
pears from  Germain's  affidavit  that,  although 
be  lived  In  St.  Lonla  county,  and  was  ac- 
quainted with  the  progress  of  the  trial,  he 
never  put  himself  In  communication  with  the 
parties  interested.    If  it  was  of  so  much  im- 
portance that  be  was  ready  to  make  a  decla- 
ration of  his  knowledge  to  Rudolph  Mueller 
on  September  lltb,  it  is  rather  remarkable 
that  he  did  not  make  It  known  at  an  earlier 
date.    Another   affidavit  was   made   by  Jo- 
seph Kallak,  who  swore  that  prior  to  the  14th 
day  of  December,  1903,  he  had  no  knowledge 
of  the  pendency  of  the  action;  that  he  knew 
Johann  Mueller  in  Detroit  in  1875,  and  rec- 
ognized the  photograph  of  the  Duluth  Muel- 
ler as  a  true  likeness  of  the  man  he  knew  in 
Detroit;   that  he  saw  him  in  Duluth  In  1889; 
that  he  talked  with  him  about  his  family  in 
Detroit;  and  that  he  knew  Katharina,  the 
wife,  but  never  saw  her  after  he  left  De- 
troit until  she  came  to  Duluth.    Here  again 
we  have  the  peculiar  incident  of  a  man  ac- 
quainted with  Johann  Mueller  and  his  fam- 
ily while  living  In  Detroit,  met  him  sevosal 
times  after  1889  in  Duluth,  knew  that  he  was 
separated  from  his  family,  and  yet  did  not 
communicate  with  Mrs.  Mueller  upon  meet- 
ing ber  In  Duluth.    Turning  again  to  the  af- 
fidavit of  Rudolph  Mueller,  it  was  stated  that 
be  discovered  Joseph  Kallak  on  the  15th  of 
September,  1903.    The  fourth  affidavit  was 
by  Thomas  McNally,  who  stated  that  prior 
to  September  14,  1903,  he  had  no  knowledge 
of  the  pendency  of  the  action;  that  be  was 


acquainted  with  Johann  Mueller  In  Detroit 
in  1874  and  1875,  and  that  he  knew  that  he 
left  Detroit  hi  1875;  that  he  met  him  in  Du- 
luth about  1886,  and  that  he  talked  with  him 
about  hla  wife  and  children,  who  were  In 
Detroit;  that  Mueller  was  registered  at  a 
hotel  under  an  assumed  name;  that  Mueller 
told  him  he  first  stopped  off  at  Marquette 
when  he  left  Detroit;  that  he  spoke  about 
his  homestead  claim,  and  McNally  recognized 
the  photograph  as  a  good  likeness  of  the  De- 
troit Johann  Mueller.  Turning  again  to  the 
affidavit  of  Rudolph  Mueller,  It  appears  that 
he  discovered  Thomas  McNally  on  Septem- 
ber 14,  1903,  and  became  acquainted  with 
the  fact  that  he  would  testify  as  above  stat- 
ed. 

The  fact  that  these. three  important  wit- 
nesses were  found  to  testify  In  reference  to 
such  important  features  of  the  case,  in  r^ 
gard  to  which  there  was  an  iitter  absence  of 
testimony  at  the  trial;  the  fact  that  they 
were  discovered  by  the  same  person,  and  at 
about  the  same  time,  within  very  few  days 
prior  to  the  hearing  of  the  motion  for  a  new 
trial;  and  the  fact  that  theh:  statements 
were  similar  in  character,  and  tending  to 
corroborate  each  other— may  well  have  Im- 
pressed the  trial  Judge,  and  caused  him  to 
hesitate  before  accepting  the  statements 
therein  contained  as  true.  But,  aside  from 
the  liUierent  and  apparent  lack  of  truthful- 
ness of  these  affidavits,  the  evidence  already 
in  the  case  was  so  exhaustive  upon  the  ques- 
tion of  identity  that  the  court,  in  the  exer- 
dae  of  reasonable  discretion,  was  well  Jus- 
tified In  refusing  to  reopen  the  case  for  the 
purpose  of  taking  the  additional  evidence, 
and  we  are  unable  to  discover  wherein  the 
court's  discretion  was  abused. 

Order  and  Judgment  affirmed. 


GRAY  et  al.  v.  BUILDING  TRADES  COUN- 
CIL et  al. 

(Supreme  Court  of  Minnesota.    Dec.  24,  1903.) 

TBHFORART  INJUNCTION— GRANT— BOYCOTT- 
INTIMIDATION  —  CONSTITDTIONAL  LAW  — 
PROPBRTT— UkBOR  UNIONS-STRIKBS. 

1.  The  granting  of  a  temporary  Injunction  to 
plaintiff  by  the  trial  court,  after  inoe  joined, 
and  upon  the  pleadings  and  affidavits  of  both 
parties,  is,  for  the  purpose  of  reviewing  the  ac- 
tion of  the  coart,  deemed  to  be,  in  effect,  a  find- 
ing that  the  allegations  of  the  complaint  upon 
which  the  writ  is  prayed  for  are  true;  and,  up- 
on appeal  from  the  order  granting  the  writ,  this 
court  will  review,  the  afflaavita  only  to  the  ex- 
tent of  determining  whether  they  fairly  tend 
to  support  the  allegations  of  the  complaint 

2.  A  boycott  is  a  combination  of  several  per- 
sons to  cause  loss  or  injury  to  a  third  person 
by  cansing  others,  against  their  will,  to  with- 
draw from  him  their  beneficial  business  inter- 
course, through  threats  that,  unless  a  compli- 
ance with  their  demands  be  made,  the  persons 
forming  the  combination  will  canse  loss  or  in- 
jury to  him,  or  an  organization  formed  to  ez- 
dnde  a  person  from  business  relations  with 
others  by  persuasion,  intimidation,  or  othi>r  acts 
which  tends  to  violence,  and  thereby  cause  him. 
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through  fear  of  resalting  injury,  to  Rabmlt  to 
dictation  in  the  management  of  bia  aflaira. 

3.  Intimidation,  coercion,  or  tlireats  of  injnry 
are  essential  elements  of  a  boycott,  but  what 
would  constitute  acts  of  that  character  must 
depend  upon  the  facts  of  each  particular  case. 

4.  The  Constitution  guaranties  to  every  cit- 
izen liberty  and  a  certain  remedy  in  the  laws  for 
all  injuries  or  wrongs  which  he  may  receive 
in  his  person,  property,  or  character;  and  a 
person's  business,  occupation,  or  calling,  is, 
aside  from  the  chattels  or  money  employed 
therein,  property,  within  the  meaning  of  the 
law,  and  entitled  to  its  protection. 

5.  Lnbor  organizations  or  unions  are  not  un- 
lawful, but  are  legitimate  and  proper  for  the 
advancement  of  their  members  and  those  de- 
pendent upon  them.  The  members  thereof  may 
singly,  or  in  a  body,  quit  the  service  of  their 
employer  for  the  purpose  of  bettering  their  con- 
dition, and  may  by  peaceful  means  persuade 
others  to  join  them,  and,  as  a  means  to  that 
end,  may  refuse  to  allow  their  members  to  work 
in  places  where  nonunion  labor  is  employed.  But 
boycotting,  as  defined  above,  is  an  nnlawfnl 
conspiracy,  and  may  be  restrained  by  injanc- 
tion. 

6.  The  temporary  injunction  ordered  issued  by 
the  trial  court  in  the  cases  here  before  the 
court  held  to  infringe  apon  the  rights  of  de- 
fendants in  the  respects  mentioned  in  the  opin- 
ion. 

(Syllabus  by  the  Court) 

Appeal  from  Distilct  Court.  Hennepin 
County;   Willard  K.  Cray,  Judge. 

Action  by  W.  I.  Gray  and  George  K.  Bel- 
den  against  Building  Trades  Council  and 
others.  From  an  order  granting  an  injunc- 
tion, defendants  appeal.    Modified. 

Herman  F.  Johnson  and  Hall  &  KolUner, 
for  appellants.  Harlan  P.  Roberts  and  W. 
W.  Bardwell,  for  respondents. 

BROWN,  J.  Action  to  restrain  and  enjoin 
defendants  from  boycotting  plaintiffs  In  their 
business.  Six  separate  actions  of  tbe  same 
nature  were  brought  at  the  same  time  by 
different  plaintiffs  against  the  same  defend- 
ants, in  each  of  wblch  tbe  trial  court  made 
an  order  that  a  temporary  injunction  issue, 
restraining  and  enjoining  defendants  In  tbe 
respects  hereinafter  mentioned,  from  which 
order  defendants  appealed  to  this  court  The 
cases  were  submitted  here  together  and  up- 
on one  set  of  briefs. 

Tbe  facts  are  as  follows:  Plaintiffs  are 
electrical  contractors  and  engineers,  and 
their  business  consists  in  installing  wires 
and  other  electrical  apparatus  In  buildings 
and  structures,  and  such  business  and  affairs 
as  are  incidental  thereto.  It  is  alleged  In 
the  complaint  in  this  connection  (substan- 
tially tbe  same  allegations  being  found  In 
the  complaint  in  each  of  four  of  tbe  actions) 
that  plaintiffs  have  built  up  a  large  and  prof- 
itable business  in  tbefr  line;  that  tbe  cus- 
tomers with  whom  tbey  are  doing  It  are  nec- 
essary and  essential  to  the  successful  con- 
duct of  the  same;  that  sucb  business  is  a 
source  of  profit,  and  from  which  they  earn  a 
llTelihood;  that  defendant  Building  Trades 
Ck>uncU  Is  an  unincorporated  association  con- 
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sisting  of  a  large  number  of  d< 
numerous  other  associations,  ki 
bor  anions,"  all  of  which  are  1< 
city  of  Minneapolis:  that  each 
or  organization  selects  a  certal: 
delegates,  who  represent  and  a< 
became  members  of  and  constlti 
Ing  Trades  Council,  which,  so  cc 
sesses  and  exercises  control  ovc 
Ions  so  represented;  that,  by 
arrangement  between  the  union 
taken  or  order  given  by  the  Trad 
binding  and  obligatory  \ipoa  eac 
eral  unions  so  represented,  and 
of  the  council;  that  each  Indivli 
assumes  an  obligation  to  abide 
all  orders  emanating  from  the  n 
cll,  in  default  of  wblch  be  sub. 
to  a  fine  of  $5;  that  one  of  d 
associated  with  the  Trades  Oour 
temational  Brotherhood  of  Ele 
neers  of  America,  Local  Union  I 
this  brotherhood  is  composed  of 
firms  engaged  In  a  business  siml 
plaintiffs;  that,  In  the  language 
certain  firms  and  corporations  a 
"fair,"  and  others  as  "unfair"; 
classified  as  "unfair"  are  suet 
nonunion  labor,  and  those  dassU 
limit  their  employes  to  union  la 
defendant  Building  Trades  Con 
cently  placed  all  of  the  plalntil 
"unfab^"  list;  that  defendants  1 
Into  a  conspiracy  and  combina 
purpose  of  Injuring  the  bnslne 
tiffs,  and  in  pursuance  of  whicl 
have  appeared  before  prospect 
ers,  and  threatened  such  custoE 
they  attempted  to  do  business 
tiffs,  defendants  would  make  I 
to  transact  business  with  them; 
15,  1903,  defendants,  In  pursua 
conspiracy  and  combination,  app 
a  committee  in  charge  of  tbe  a 
Minneapolis  Industrial  &  Amus 
elation,  and  declared  that  If  It 
contracts  for  certain  electrical  w 
tbe  association  desired  to  have  d( 
tiffs,  or  either  of  them,  the  Tn 
would  see  that  the  association  v 
able  to  obtain  men  for  the  con 
the  booths  and  other  buildings  c 
and  necessary  for  the  camlyal  ai 
given  by  the  association.  The  co 
ther  alleges  that  at  the  time 
were  made  by  the  Trades  Conn 
elation  was  intending  to  make  c 
the  electrical  work  to  plaintiffs 
for  the  Intimidation  and  threats  < 
Council,  the  contracts  for  such 
h.nve  been  let  to  them,  In  the  per 
which  plaintiffs  would  have  ms 
The  same  facts  are  alleged  tn  th< 
in  the  other  two  actions,  except  a 
nival  association;  and  on  this  su 
ly,  the  particular  Interference  wl 
business  complained  of.  It  is  all 
Gugler  Manufacturing  Oompanj 
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plaintiff  In  that  action  was  engaged  In  car- 
FTlng  ont  a  contract  with  one  Smith,  the  pro- 
prietor of  the  Brunswick  Hotel,  In  Minne- 
apolis; that  the  contract  required  plaintiff  to 
install  wires  and  other  electrical  apparatus 
in  the  building;  that  other  artisans,  consist- 
ing of  carpenters,  plasterers,  and  painters, 
were  engaged  in  and  about  the  same  build- 
ing; that  a  representatlTe  of  the  Trades 
Council  called  upon  Smith,  and  notified  him 
that,  if  plaintiff  was  permitted  to  continue 
work  on  the  building,  the  Council  would  or- 
der all  union  men  under  its  control,  and  em- 
ployed In  and  about  the  building,  to  quit 
work,  and  that  the  Council  would  see  to  It 
that  Smith  would  be  unable  to  complete  the 
r^ntract.  Smith  then  notified  plaintiff  of 
these  threats  and  representations,  and  urged 
upon  It  the  necessity  of  cancelliog  Its  con- 
tract for  the  electrical  work  upon  such  build- 
iDg,  wh^ch  plaintiff  thereafter,  in  view  of  the 
situation,  consented  to  do.  In  the  Hartig  & 
Hellier  case  a  state  of  affairs  is  presented 
very  similar  to  the  Ougler  case.  The  com- 
plaints further  allege  that  plaintiffs  hare  no 
adequate  remedy  at  law,  and  that  defend- 
ants are  insolvent  and  unable  to  respond  in 
damages,  and  concludes  with  a  prayer  that 
defendants  be  restrained  and  enjoined  from 
carrying  out  the  threats  complained  of.  The 
answer  in  each  case  admits  all  the  allega- 
tions of  the  complaints  respecting  the  or- 
ganization o'  defendant  Trades  Council,  its 
objects  and  purposes,  its  connection  with  the 
International  Brotherhood  of  Electrical  Work- 
ers of  America,  and  in  all  other  material  re- 
spects denies  generally  the  allegations  of  the 
complaints.  It  specifically  denies  that  de- 
fendants, or  any  of  them,  have  entered  into 
any  conspiracy  or  combination  for  the  piu*- 
pose  of  injuring  or  destroying  the  business 
of  plaintiffs,  or  that  pursuant  to  a  conspiracy 
or  combination  defendants,  or  any  of  them, 
have  appeared  before  prospective  customers 
of  plaintiffs,  or  any  other  person  or  persons, 
or  made  any  of  the  threats  set  forth  in  the 
complaint  or  otherwise. 

The  actions  came  on  before  the  court  below 
on  plaintiffs'  application  for  a  temporary  In- 
Jnnctlon  enjoining  and  restraining  defend- 
ants, and  each  of  them,  from  the  threatened 
acts,  and  were  heard  upon  the  pleadings  and 
afildavlts  In  support  and  in  denial  of  the  al- 
legations of  the  complaints.  After  dne  con- 
sideration, the  court  made  an  order  that  a 
temporary  Injunction  Issue  In  each  action  re- 
straining and  enjoining  defendants,  and  each 
of  them,  from  doing  the  certain  acts  herein- 
after referred  to.  It  appears  from  the  affi- 
davits. In  addition  to  the  matter  pleaded, 
that  plaintiffs,  with  a  number  of  other  elec- 
trical contractors,  formed  an  association 
among  themselves,  and  entered  Into  an  agree- 
ment with  each  other,  agreeing  among  other 
things  upon  uniform  conditions  of  service,'  a 
scale  of  wages,  and  that  there  should  be  no 
discriminating  In  respect  to  the  persons  em- 
ployed because  they  might  or  might  not  be 


members  of  some  labor  union  or  OTgantaa- 
tion;  in  short,  they  proposed  to  employ  non- 
union labor  if,  in  their  judgment,  their  in- 
terests  suggested   it     No  controversy   ever 
arose,  so  far  as  appears  In  the  record,  be- 
tween plaintiffs  and  any  of  their  employes, 
or  defendants,   as  representatives  of  labor 
unions,  as  to  the  amount  of  wages  paid  or 
tb  be  paid  their  employes.    The  whole  con- 
troversy rests  on  the  effort  of  defendants  to 
compel  plaintiffs  to  employ  union  labor  only. 
It  is  urged  that  the  efforts  made  in  this  direc- 
tion were  legitimate,  and  were  resorted  to 
for  the  purpose  of  fnrtbering  the  Interests  of 
those  represented  by  the  Trades  Council  and 
the  electrical  nnion,  and  without  malicious 
intent  to  injure  the  business  of  plaintiffs; 
that  if  injury  in  fact  resulted  to  plaintiffs, 
it  was  incidental  to  the  exercise  of  a  lawful 
right  by  defendants.    The  complaints  allege 
facts  showing  a  boycott,  and  the  order  of  the 
trial  court  granting  a  temporary  injunction 
must  be  deemed,  for  the  purposes  of  this  re- 
view, as  a  finding  that  the  tacts  so  alleged 
are  true.    While  the  affidavits  filed  in  support 
i  of  the  complaints  do  not  make  ont  a  strong 
i  case  against  defendants,  we  are  not  required 
i  on  this  appeal  to  go  further  than  would  be 
!  necessary  in  reviewing  the  findings  of  the 
'.  trial  court  in  ordinary  actions,  and  only  to 
!  the  extent  of  determining  whether  the  affi- 
1  davits  fairly  tend  to  support  the  allegations 
i  of  the  complaints.    We  therefore  adopt  the 
I  allegations  of  the  complaints  as  the  basis  for 
i  further  consideration  of  the  appeal.     As  the 
I  particular  questions  presented  have  not  been 
directly  involved  In  any  case  heretofore  be- 
fore us,  we  shall  briefly  consider  some  of  the 
legal  principles  applicable  thereto. 

Probably  the  first  case  to  be  found  In  the 
books  presenting  the  question  whether  It  Is 
an  unlawful  conspiracy  for  a  number  of  em- 
ployes to  quit  their  employment  unless  their 
demand  for  higher  wages  be  complied  with 
arose  in  Elngland  In  1721.  Tubwomen  T. 
Brewers  of  London,  S  Columbia  Law  Rev. 
447.  It  was  there  held  a  criminal  conspiracy 
for  two  or  more  persons  to  band  themselves 
together  for  the  purpose  of  enforcing  their 
demands  for  higher  wages.  It  was  conceded 
that  one  might  thus  abandon  bis  employ- 
ment, unless  his  demand  was  complied  with, 
but  that  it  was  unlawful  for  several  to  con- 
spire together  for  that  purpose.  The  same 
rule  was  applied  In  an  early  case  (1808)  in 
New  York  In  an  action  entitled  "Case  of 
Journeymen  Cordwalners,"  reported  in  Yates' 
Select  Cases,  111.  But  few  reported  cases 
are  fonnd  between  the  dates  of  those  de- 
cisions and  a  comparatively  recent  period 
wherein  questions  like  those  here  involved 
have  been  considered;  though  in  recent  yean, 
owing  to  the  continued  strife  between  em- 
ployer and  employe,  the  subject  has  been 
brought  to  the  attention  of  the  courts  fre- 
quently, and  in  various  phases.  An  examina- 
tion of  the  reports  discloses  no  little  — "><"»♦ 
in  the  authoritiea,  but  the  role  anr 
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tbe  two  early  cases  just  referred  to  is  not  tbe 
modem  Jaw.  A  strike  for  tbe  purpose  of  se- 
curing better  wages  or  otherwise  bettering 
{be  condition  of  tbe  strikers  la  not  unlawful, 
tbougb  the  result  thereof  Is  a  combination 
between  the  striking  employes,  and  results 
Incidentally  In  the  Injury  of  others.  Bohn 
Mfg.  Co.  V.  Hollis,  54  Minn.  224,  56  N.  W. 
1119,  21  U  R.  A.  337,  40  Am.  St.  Rep.  319. 
The  courts  very  generally  refuse  to  interfere 
by  Injunction  to  prerent  such  action.  But  a 
boycott,  as  generally  understood,  is  held  by 
nearly  all  the  authorities  to  be  an  unlawful 
conspiracy,  and  subject  to  restraint  by  a 
court  of  equity.  A  boycott  may  be  defined 
to  be  a  combination  of  several  persons  to 
cause  a  loss  to  a  third  person  by  causing 
others  against  their  will  to  withdraw  from 
him  their  beneficial  business  intercourse 
through  threats  that,  unless  a  compliance 
with  their  demands  be  made,  the  persons 
forming  the  combination  will  cause  loss  or 
Injury  to  him;  or  an  organization  formed  to 
exclude  a  person  from  business  relations  with 
others  by  persuasion,  intimidation,  and  other 
acts,  which  tend  to  vlotence,  and  thereby 
cause  him  through  fear  of  resulting  injury  to 
submit  to  dictation  in  the  management  of 
bis  affairs.  Such  acts  constitute  a  conspir- 
acy, and  may  be  restrained  by  Injunction. 
Oy&  Law,  995;  Crump  t.  Commonwealth,  84 
Va.  927,  6  S.  E.  620,  10  Am.  St  Rep.  895; 
Toledo,  etc.,  Ry.  Co.  v.  Pa.  Co.  (C.  C.)  54  Fed. 
730,  19  L.  R.  A.  387;  Barr  ▼.  Essex  Trades 
Council,  53  N.  J.  Eq.  101.  30  AU.  881;  State  ▼. 
Stewart,  59  Vt  273,  9  Atl.  559,  59  Am.  Rep. 
710;  Gatzow  v.  Buenlng  (Wis.)  81  N.  W. 
1003,  49  U  R  A.  475.  80  Am.  St  Rep.  17; 
Casey  ▼.  Union  (C.  C.)  45  Fed.  135,  12  L.  R. 
A.  193;  Frank  v.  Herold,  63  N.  J.  Eq.  443, 
52  Atl.  152.  In  Hopkins  v.  Oxley  Stave  Co., 
83  Fed.  912,  28  C.  C.  A.  99,  Judge  Thayer, 
speaking  for  the  Court  of  Appeals  of  the 
Eighth  Circuit,  said:  "While  the  courts  have 
Invariably  upheld  the  right  of  individuals  to 
form  labor  organizations  for  the  protection 
of  tbe  interests  of  laboring  classes,  and  have 
denied  the  power  to  enjoin  the  members  of 
such  associations  from  withdrawing  •  »  • 
either  singly  or  in  a  body,  even  where  such 
withdrawal  Involves  a  breach  of  contract,  yet 
they  have  very  generally  condemned  those 
combinations  usually  termed  'boycotts,' 
which  are  formed  for  the  purpose  of-  Inter* 
fering.  otherwise  than  by  lawful  competi- 
tion, with  tbe  business  affairs  of  others,  and 
depriving  them,  by  means  of  threats  and  In- 
timidation, of  tbe  right  to  conduct  the  busi- 
ness In  which  they  happen  to  be  engaged,  ac- 
cording to  the  dictates  of  their  own  judg- 
ment." In  the  case  of  Moores  v.  Bricklayers' 
Union,  23  Wkly.  Cine.  Law  Bui.  48,  it  ap- 
pears that  a  labor  union  became  involved  in 
some  controversy  with  one  Parker  concern- 
ing various  matters,  and,  in  order  to  bring 
Parker  to  their  terms,  tbe  union  notified 
materialmen  that  any  one  selling  to  him 
would  be  boycotted.    Moores,  plaintifT  In  the 


action,  persisted  in  selling  to  1 
withstanding  this  notice,  and 
promptly  notified  all  of  Parker*! 
or  prospective  customers  that  i 
members  would  work  Moores'  mat 
by  causing  serious  damage  to  t 
of  Moores.  There  were  no  acts 
of  violence  shown,  but  the  cour 
the  acts  of  the  members  of  the  nn 
ed  to  an  unlawful  conspiracy,  ai 
ery  against  them  was  upheld, 
question  of  boycott  was  not  Invc 
case  of  Ertz  v.  Prod.  Exchange  C 
140,  81  N.  W.  737,  48  L.  R.  A. 
St  Rep.  433,  the  principles  of  the  1 
ble  thereto  were  involved  and  d 
the  court  It  was  there  held, 
showing  that  a  dealer  In  farm  [ 
established  a  profitable  buslnes! 
defendants  had  conspired  to  tn( 
not  to  deal  with  him,  it  not  app 
their  Interference  with  his  busiii 
further  any  legitimate  interests  ol 
but  done  maliciously  to  Injure  t 
was  a  conspiracy  and  actionable, 
there  said:  "But  one  man  singly,  < 
ber  of  men  jointly,  having  no  lej 
terest  to  protect  may  not  unla' 
tbe  business  of  another  by  malic 
cing  his  patrons  and  thh:^  pen 
deal  with  him."  The  decision  1: 
is  in  line  vrlth  the  authorittes  gei 
places  this  court  with  the  wel 
thority  in  holding  that  boycotts 
The  case  of  Bohn  v.  Hollis,  supra, 
In  point  In  that  case  certain  re 
In  lumber  agreed  with  each  other 
with  wholesale  dealers  who  so 
material  direct  to  consumers  or 
It  appeared  that  the  plaintiff  1 
sold  certain  material  to  contract! 
defendants  threatened  to  Inform  f 
of  the  retail  association  of  the 
plaintiff  brought  that  action  to  re 
from  so  doing,  on  the  g;round  th 
conspiracy  to  Injure  its  business, 
held  otherwise,  but  the  declsloi 
put  on  tbe  ground  that  the  actioi 
tail  dealers  was,  in  effect  a  strii 
restralnable  In  equity.  They  int 
to  inform  members  of  tbelr  associ 
action  of  plaintiff  in  selling  direct 
tractors,  and  there  was  no  clal 
any  boycott,  as  In  the  case  at  bai 
Tbe  rule  on  this  subject  Is  tJ 
England  as  in  this  country.  Te 
Russel,  1  Q.  B.  715.  A  careful  < 
of  tbe  English  cases  to  which  oi 
has  been  called,  and  of  others,  di 
Allen  V.  Flood,  17  Eng.  Rul.  Cas 
been  departed  from  by  the  Hous 
and  does  not  now  express  the  1 
country.  Quinn  v.  Leatbam,  Le 
Q.  B.  Dlv.  76.  Intimidation  and  i 
essential  elements  of  a  boycott 
pear  that  the  means  used  are  thre 
intended  to  overcome  the  will  of 
compel  them  to  do  or  refrain 
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bat  which  they  wonJd  or  would  not  other- 
rise  have  done.  What  amounts  to  coercion, 
itlmldatlon,  or  threats  of  injury,  must  neces- 
trlly  depend  upon  the  facts  of  each  particn- 
ir  case.  Plant  y.  Woods,  176  Mass.  402,  67  N. 
:.  1011.  51  L.  R.  A.  330,  70  Am.  St  Rep.  330; 
herry  v.  Perkins,  147  Mass.  212, 17  N.  B.  307, 

Am.  St  Rep.  689.  In  Barr.  ▼.  Essex  Trades 
!ouDclI,  53  N.  J.  Eq.  101,  30  AU.  881,  It 
-as  said  that:  "The  clear  weight  of  an- 
liorlty  undoubtedly  is  that  a  man  may  be 
itlmidated  into  doing  or  refraining  from  do- 
ig  a  particular  act  by  fear  of  loss  of  life 
r  injury  to  health  or  limb;  and  the  extent 
f  this  fear  need  not  be  abject,  but  only  such 
B  to  overcome  his  judgment,  or  induce  him 
ot  to  do,  or  to  do,  that  which  otherwise  he 
-ould  have  done  or  left  ondone."  Intimlda- 
on,  within  the  meaning  of  the  law,  is  not 
ecessarlly  limited  to  threats  of  violence  to 
erson  or  property.  A  combination  between 
ersons  merely  to  regnlate  their  own  con- 
act  and  affairs  Is  allowable,  and  a  lawful 
smblnatlon,  though  others  may  be  indirectly 
ffected  thereby;  but  a  combination  to  do  in- 
orlous  acts,  expressly  directed  to  another 
y  way  of  Intimidation  or  constraint,  either 
r  himself  or  of  persons  employed,  or  seek- 
ig  to  be  employed,  by  him,  Is  outside  of 
llowable  competition  and  unlawful.  Vege- 
ihn  V.  Gontner,  167  Mass.  07,  44  N.  B.  1077, 
5  L.  R.  A..  722,  57  Am.  St  Rep.  443.  The 
iterference  is  held  by  many  of  the  anthorl- 
es  unlawful  although  it  does  not  affect  ex- 
iting contract  relations.  The  wrongful  in- 
»rference  with  one's  business  and  prospec- 
ve  customers  Is  as  much  an  Infringement 
f  his  rights  as  though  contractual  relations 
dually  existed  and  were  Interfered  with, 
ersey  City  Co.  v.  Cassidy  (N.  J.  Oh.)  53  Aa 
SO;   Addison  on  Torts,  7. 

In  restraining  boycotts,  the  authorities  pro- 
eed  on  the  theory  that  they  are  unlawful 
iterferences  with  property  rights.  The  Con- 
tltutlon  of  our  state  guaranties  liberty  to 
very  citizen,  and  a  certain  remedy  in  the 
Lws  for  all  injuries  or  wrongs  which  he  may 
»elve  In  his  person,  property,  or  character; 
Dd  the  rights  so  guarantied  are  fundamental, 
Dd  can  be  taken  away  only  by  the  law  of 
lie  land,  or  Interfered  with,  or  the  enjoy- 
lent  thereof  modified,  only  by  lawful  regu- 
itlons  adopted  as  necessary  for  the  general 
nbllc  welfare.  As  remarked  by  Judge  Brad- 
ty  In  the  "Slaughter  House  Cases,"  16  Wall. 
S,  21  Ix  Ed.  394,  "For  the  preservation,  ex- 
rdse,  and  enjoyment  of  such  rights,  the 
idlvldual  citizen,  as  a  necessity,  must  be  left 
ree  to  adopt  such  calling,  profession,  or 
rade  as  may  seem  to  him  most  conducive 
)  bis  welfare.  •  •  •  The  right  to  choose 
oe's  calling  Is  an  essential  iwrt  of  that  11b- 
rty  which  it  Is  the  object  of  the  government 
9  protect;  and  a  calling,  when  chosen,  Is  a 
lan's  property  and  right  and  liberty  and 
loperty  ate  not  protected  If  those  rights  are 
rbitrarily  assailed."  A  person's  occupation 
r  calling,  by  means  of  which  be  earns  a 


livelihood  and  endeavors  to  better  his  con- 
dition, and  to  provide  for  and  support  him- 
self and  those  dependent  upon  him,  is  prop- 
erty within  the  meaning  of  the  law,  and 
entitled  to  protection  as  such;  and  as  con- 
ducted by  the  merchant  by  the  capitalist  by 
the  contractor  or  laborer,  is,  aside  from  the 
goods,  chattels,  money,  or  effects  employed 
and  used  In  connection  therewith,  property 
In  every  sense  ot  the  word.  Labor  may  or- 
ganize, as  capital  does,  for  its  own  protec- 
tion and  to  further  the  Interests  of  the  la- 
boring class.  They  may  strike,  and  persuade 
and  induce  others  to  join  them,  but  when 
they  resort  to  unlawful  means  to  cause  in- 
jury to  others  with  whom  they  have  no  rela- 
tion, contractual  or  otherwise,  the  limit  per- 
mitted by  the  law  is  passed,  and  they  may 
be  restrained. 

It  follows  from  what  has  been  said  that 
the  learned  trial  court  was  justified  In  hold- 
ing that  defendants  were  guilty  of  a  boycott, 
and  ordering  the  Issuance  of  a  temporary 
injunction  restraining  them  therefrom. 

We  come,  then,  to  the  question  whethw 
the  contention  of  defendants,  to  the  effect 
that  the  order  of  the  trial  court  is  too  broad 
and  restrains  acts  other  than  of  boycotting, 
is  well  taken.  The  order  of  the  court  is  as 
follows: 

"Said  injunction  shall  specifically  enjoin 
said  defendants  and  each  of  them,  their  mem- 
bers, agents,  and  employes,  from  in  any  man- 
ner interfering  vrith  the  business  of  plaintiffs 
by  means  of  threats  or  intimidation,  of  any 
kind  or  nature,  directed  against  the  customers 
or  prospective  customers  of  said  plaintiffs. 

"Said  injunction  shall  specifically  enjoin 
the  said  defendant  council  and  brotherhood, 
their  members,  agents,  and  employ&s,  and 
each  and  every  one  of  them,  from  Interfering 
with  the  customers  or  prospective  customers 
of  plaintiffs  by  threats  of  any  kind  or  nature, 
and  particularly  from  notifying  such  custom- 
ers or  prospective  customers  and  patrons  of 
plaintiffs  that  plaintiffs  are  unfair. 

"Said  injunction  shall  specifically  enjoin 
said  defendant  council  and  brotherhood,  their 
members,  agents,  representatives,  and  em- 
ployes, and  each  and  every  one  of  them,  from 
going  ui)on  the  premises  where  plaintiffs  are 
engaged  or  employed,  for  the  purpose  of  inter- 
fering with  the  business  of  plaintiffs,  and  pur- 
suant to  said  purpose,  from  ordering  and  di- 
recting or  notifying  men  belonging  to  the  vari- 
ous allied  unions  to  desist  from  work  upon 
said  premises  by  reason  of  the  fact  that  plain- 
tiffs are  employed  thereon." 

Aa  already  stated,  it  was  props  for  the 
trial  court  to  enjoin  defendants  from  all  acts 
amounting  to  a  boycott  and  the  question  pre- 
sented Is  whether  the  order  of  the  trial  court 
goes  beyond  this  hi  scope  and  effect  The  first 
subdivision  of  the  order  restrains  and  enjoins 
defendants,  thehr  members  and  agents,  tram  In 
any  manner  interfering  with  the  business  ot 
plaintiffs  by  means  of  threats  or  intimidation, 
of  any  kind,  directed  against  their  customers 
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or  prospecnve  customers.  The  second  snb- 
dlvision  enjoins  them  from  interfering  with 
the  customers,  or  prospective  customers,  of 
plaintiffs,  by  threats  of  any  kind  or  nature, 
"and  particularlti  from  notifying  tuch  eus- 
tomert  or  profpective  customer*  that  plaintiff* 
are  unfair."  We  are  of  opinion  that  neither 
of  these  restraining  clauses,  except  the  part 
we  have  Italicized,  goes  beyond  or  restrains 
defendants  from  acts  other  than  boycotting, 
and  were  therefore  proper.  It  la  immaterial 
whether  contract  relations  actually  existed  be- 
tween plaintiffs  and  their  customers  at  the 
time,  for  it  would  be  Just  as  Injurious  and  de- 
structive to  plaintitTs'  business  to  prevent 
them  by  such  means  from  obtaining  customers 
with  whom  they  could  enter  into  contracts  as 
to  Interfere  by  unlawful  threats  or  intimida- 
tion and  cause  existing  contract  relations  to 
be  brolcen.  It  Is  plaintiffs'  business  as  a 
whole  that  the  law  protects,  and  not  some 
particular  transaction  Involved  therein.  If  a 
notlfleation  to  such  customers,  actual  or  pro- 
spective, that  plaintiffs  are  "unfair,"  portends 
injury  to  them  or  plaintiffs,  and  such  as  to 
bring  the  case  within  the  rule  against  boycot- 
ting, it  was  properly  made  a  part  of  the  tem- 
porary Injunction.  Beck  v.  Ry.  Teamsters,  etc. 
(Mich.)  77  N.  W.  13,  42  L.  R.  A.  407,  74  Am. 
St.  Rep.  421.  Whether  such  a  notification 
would  In  any  case  amount  to  a  threat  or  intim- 
idation must  be  determined  from  ail  the  facts 
and  circumstances  of  each  particular  case. 
Such  notice  might  have  special  significance  in 
a  particular  case,  and  have  no  meaning  In  an- 
other. But  the  complaints  before  us,  by 
which  we  are  controlled  In  determining  the 
case,  there  tteing  no  finding  other  than  In 
effect  that  their  allegations  are  true,  contain 
no  allegations  that  the  mere  notification  of 
customers  that  plaintiffs  are  "unfair"  has  any 
special  significance,  that  it  portended  injury, 
or  was  intended  as  a  threat  or  Intimidation, 
and  for  this  reason  we  hold  that  the  court  be- 
low was  not  Justified  lo  making  this  an  ele- 
ment of  the  injunctional  order.  In  other  re- 
spects the  provisions  of  the  order  must  be 
taken  to  cover  and  include  acts  constituting 
an  unlawful  conspiracy  or  boycott— nothing 
further— and  are  not  open  to  the  objections 
urged  against  them  by  defendants.  As  to  the 
third  subdivision,  we  are  of  opinion  that  the 
acts  there  attempted  to  be  restrained  are  such 
as  might  lawfully  be  committed,  and  are  not 
subject  to  equitable  control.  It  is  fair  to  the 
trial  Judge  to  say,  however,  in  this  connection, 
that  the  order  was  drawn  by  plaintiffs' 
attorney,  as  is  usual  in  such  cases,  and  was 
undoubtedly  adopted  by  him  as  covering  only 
the  case  made  by  the  complaints.  But  it  goes 
beyond  this,  and  restrains  acta  other  than 
acts  constituting  boycotting.  This  particular 
provision  specifically  enjoins  defendants,  their 
members,  agents,  and  representatives,  from 
going  upon  the  premises  where  plaintiffs  are 
employed,  for  the  purpose  of  ordering,  direct- 
ing or  notifying  men  belonging  to  the  various 
allied  unions  to  desist  from  work  upon  the 


premises  by  reason  of  the  fact  tl 
are  employed  thereon. 

The  authorities,  as  already  note 
erally  hold  that  a  strike  is  not  ui 
members  of  labor  unions  may  sli 
body  quit  the  service  of  th'elr  en 
for  the  purpose  of  strengthening  t 
tlon  may  persuade  and  Induce  o 
same  occupation  to  Join  their  unic 
means  to  that  end.  refuse  to  allon 
hers  to  work  in  places  where  noi 
is  employed.  18  Am.  &  BIng. 
(2d  Ed.)  84.  They  may  refuse  ( 
sort  of  dealings  with  an  employer 
labor,  singly  or  collectively;  the 
suade  and  Induce  their  members  t 
and  there  would  seem  to  be  no 
they  should  be  limited  as  to  the 
they  may  do  such  acts.  Ther( 
nothing  wrongful  or  unlavrful  In 
upon  the  premises  of  the  owner,  i 
mission,  where  their  associates  vc 
at  work,  for  the  purpose  of  notify! 
ing  them  to  desist  from  work  the 
perhaps,  their  conduct  In  that  n 
persistent  and  annoying  to  the  o 
premises  or  contractor  as  to  cons 
sauce.  It  Is  clear,  upon  authorli 
particular  part  of  the  Injunctlono 
beyond  the  limits  of  the  law,  an 
sustained. 

It  Is  therefore  ordered  that  tl 
pealed  from  be  modified  to  con: 
views  herein  expressed,  and,  as 
It  la  affirmed. 


STEINERT  T.   UNITED   BROT 
OF  CARPENTERS  &  JOl 
OP  AMERICA. 

(Supreme  (3onrt  of  Minnesota.    D< 

BENEFIT  ASSOCIATION— FORFEl 
RIGHTS— SELLINO    LIQU( 

1.  In  the  constitution  of  a  benel 
tion  was  a  provision  that  "no  pe) 
gages  in  the  sale  of  intoxicating  i 
admitted  or  retained  as  a  member. 
ing  into  consideration  other  provie 
to  in  the  opinion,  that  the  one  i 
was  not  self-executing,  and  that 
rights  nnder  his  certificate  did  n 
ipso  facto  when  he  engaged  in  th 
toxicating  drinks. 

(Syllabus  by  the  <3onrt) 

Appeal  from  Municipal  Coxat  i 
lis;  H.  D.  Dickinson,  Judge. 

Action  by  Augusta  Steinert,  ai 
of  Ferdinand  Steinert,  deceased. 
United  Brotherhood  of  Carpenters 
of  America.  Judgment  for  plain 
fendant  appeals.     Affirmed. 

Herman  F.  Johnson,  for  appel 
Mlddelstadt,  for  respondent 

COLLINS,  J.  The  right  of  pla 
minlstratrlx,  to  recov»  from  def 
elation  depends  upon  the  constr 
placed  upon  certain  provisions  of 
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don,  for  the  facts  are  undisputed.  Mr.  Steln- 
ert,  tlie  deceased,  was  a  member  of  the  or- 
ganization in  good  standing  for  a  number  of 
years  prior  to  his  death,  and  he  was  then  a 
member,  unless  he  had  ceased  to  be  so  because 
he  bad  engaged  In  the  sale  of  intoxicating 
drinks  a  short  time  before.  The  constitution 
provided  that  "no  person  who  engages  in  the 
sale  of  intoxicating  drinks  can  be  admitted  or 
retained  aa  a  member."  There  was  another 
provision  of  the  same  general  import.  Anoth- 
er, that  "each  member  will  be  entitled  to  all 
the  benefits,  rights  and  privileges  of  this  U. 
B.  as  prescribed  in  this  constitution  by  strict- 
ly adhering  to  his  obligation,  and  by  him  and 
his  local  union  obeying  the  constitution  and 
rules."  There  were  other  provisions  regulat- 
ing the  method  of  making  charges  against  an 
oCTendlng  member,  and  for  his  trial-  thereon,  In 
a  certain  manner.  We  have  not  been  cited  to 
any  case  directly  in  point,  but  probably  the 
most  favorable  to  defendant  Is  Langnecker  y. 
Trustees,  111  Wis.  279,  87  N.  W.  203,  55  L.  R. 
A.  185,  87  Am.  St  Rep.  860.  But  each  case 
must  be  decided  upon  the  language  found  In 
the  constitution  or  by-laws  under  considera- 
tion, and  unless  we  find  one  with  precisely 
the  same  wording  of  defendant's  the  construc- 
tion of  language  used  Is  of  little  consequence. 
The  question  Is:  Most  charges  be  preferred, 
and  an  opportunity  to  defend  given,  to  an  ac- 
cused member  before  his  membership  ceases, 
or  does  the  act  of  selling  intoxicating  drinks 
terminate  the  membership  without  any  further 
proceedings?  That  Stelnert  disregarded  the 
laws  of  the  order  stands  admitted,  but  it  does 
not  follow  that  this  fact  of  itself  ended  all  lia- 
bility of  the  defendant  on  his  certificate  of 
membership.  Issued  when  he  was  eligible,  un- 
der wblch  he  had  good  standing,  and  In  which 
be  had  acquired  a  property  right.  This  de- 
pends entirely  on  the  contract  of  membership, 
of  which  the  constitution  was  a  part.  It  was 
expressly  provided  in  the  certificate  that  a 
member  must  strictly  adhere  to  his  obligation, 
and  obey  the  constitution  and  all  rules  of  the 
Union  based  thereon.  No  i)erson  who  enga- 
ges In  the  sale  of  Intoxicating  drinks  can  be 
"retained"  as  a  member.  Provisions  of  this 
bind,  which  may  deprive  one  of  property 
rights  acquired  when  paying  dues  from  time 
to  time,  are  to  be  construed  strictly,  for  for- 
feitures are  not  favored  In  the  law.  A  mem- 
ber should  not  be  deprived  of  benefits  arising 
out  of  bis  certificate  of  membership  unless  a 
construction  of  the  constitution  makes  such  a 
result  absolutely  necessary.  We  do  not  re- 
gard these  constitutional  provisions,  taken  as 
a  whole,  as  indicating  an  intent  to  make  the 
one  above  quoted  self-executing  or  operative. 
It  would  have  been  very  easy  for  the  associa- 
tion, which  undoubtedly  prepared  its  own  con- 
stitution, if  such  had  been  the  Intent,  to  have 
provided  explicitly  that  In  case  a  member  &a- 
gaged  in  the  sale  of  intoxicating  drinks  his 
membership  should  forthwith  and  immediate- 
ly cease,  his  certificate  should  stand  canceled, 
sDd  that  he  should  have  no  further  rights  im- 


der  It.  No  such  language,  or  Its  equlvaleat, 
was  used.  By  the  use  of  the  words  "retain" 
In  one  place  and  "retained"  In  another,  the 
provisions  were  made  ambiguous  and  indefi- 
nite. The  difficulty  in  construing  is  increased 
by  the  provisions  which  seem  to  be  applicable 
respecting  the  preferring  of  charges  and  the 
methods  prescribed  for  trials  of  offending 
members.  One  who  has  properly  united  with 
a  beneficial  association,  and  has  paid  his  as- 
sessments in  due  season,  cannot  be  declared 
to  have  forfeited  his  rights  upon  doubtfully 
constructed  provisions  In  the  constitution;  and 
the  one  in  question  was  not  self -executing  or 
operating. 
Judgment  affirmed. 


I  BOWLBY  V.  BOWLBT. 

i  (Supreme  Court  of  Minnesota.    Dec.  24,  1903.) 

I    LIMITED    DIVORCE— AUMONT— MODIFICATION    . 
OF  DECREE. 

1.  At  the  trial  of  an  action  for  a  limited  di- 
vorce, the  court  below  awarded  alimony  to 
plaintiff  wife  at  fS5  per  month,  payable  in  ad- 
I  vance.  This  was  based  on  a  finding  that  she 
was  without  property  or  other  means  of  sup- 
port, save  such  inconuderable  sums  as  she  might 
earn  by  manaal  labor. 

The  plaintiff  thereafter,  by  an  action  at  law, 
enforced  the  provisions  of  an  antenuptial  con- 
tract which  existed  between  the  parties,  and 
thereapon  defendant  hosband  moved  the  court 
to  modify  the  decree  in  respect  to  alimony,  and 
his  petition  was  granted,  so  that  he  was  obliged 
to^y  the  plaintiff  but  $10  in  addition  to  the 
$7o  per  month,  the  amount  payable  under  the 
contract. 

Beli,  under  the  circumstances  shown  by  the 
record,  that  the  court  below  was  justified  in 
making  this  modification. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kamsey  Coun- 
ty;  George  L.  Bunn,  Judge. 

Action  by  Elmaglne  Bowlby  against 
Charles  B.  Bowlby.  Judgment  for  plaintiff. 
From  an  order  modifying  decree  for  alimony, 
plaintiff  appeals.    Affirmed. 

CSias.  E.  Bond,  for  appellant  George  W. 
Walsh  and  Chas.  E.  Otis,  for  respondent. 

COLLINS,  J.  It  standa  conceded  that,  at 
the  trial  of  the  action  for  a  limited  divorce 
brought  by  Mrs.  Bowlby  against  her  husband, 
the  court  had  under  consideration  the  sub- 
ject of  alimony,  and  that  she  then  failed  to 
disclose  the  antenuptial  contract  which  bad 
been  entered  into  between  them,  by  the  terms 
of  which  he  had  obligated  himself  to  pay 
her  175  per  month,  not  only  during  the  time 
when  they  should  live  together  as  husband 
and  wife,  but  also  during  the  term  of  her 
natural  life,  in  case  of  a  disagreement,  sep- 
aration, or  divorce.  It  was  a  fixed  and  con- 
tinuing obligation  so  long  as  she  should  live, 
and  imder  all  circumstances.  In  addition 
to  this  onerous  condition,  there  were  others 
of  a  very  burdensome  nature.  Her  testi- 
mony was  such  that  the  court  found  as  a 
fact  that  she  "was  without  property  or  oth- 
er* means  of  support,  save  such  inco—*'*--" - 
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ble  Boms  as  she  might  earn  from  mannal 
labor."  It  la  evident,  probably  through  a 
mlsapprehensloD  of  the  situation  by  botb 
parties,  that  the  fact  that  such  a  contract 
was  in  existence  and  enforceable  was  not 
brought  to  the  attention  of  the  court  at  this 
hearing,  for,  had  it  been,  no  such  finding  of 
fact  could  have  been  made.  Or  perhaps 
neither  party  had  It  in  mind  during  the  lit- 
igation. Under  such  circumstances,  we  think 
the  husband  had  the  right  to  assume  that  hla 
wife  considered  the  contract  at  an  end,  and 
that,  by  applying  for  alimony  upon  the 
ground  that  she  was  without  means,  she  In- 
tended to  waive  her  claim  to  any  right  un- 
der It,  and  that  she  preferred  a  decree  enti- 
tling her  to  |85  to  a  personal  obligation  to 
pay  her  at  the  rate  of  $75  per  month.  He 
claims  that  he  did  so  assume.  Again,  Mr. 
Bowlby  may  have  been  of  the  opinion,  as  he 
Insists  he  was,  that  the  decree  of  divorce 
•fixing  alimony  abrogated  and  took  the  place 
of  the  contract,  as  a  matter  of  law.  Misap- 
prehension of  the  legal  effect  of  the  decree 
would  not  excuse  him,  of  course.  But  at 
any  rate  It  fairly  appears  that  he  was  mis- 
led by  her  apparent  disclaimer  of  all  rights 
under  the  contract,  and  it  Is  conclusively  es- 
tablished that  the  court  was  Ignorant  of  the 
real  facts.  More  than  this.  It  appears  that 
for  nearly  a  year  after  this  decree  -vras  en- 
tered, fixing  alimony  at  $85  per  month,  no 
attention  was  paid  to  the  obligations  of  the 
antenuptial  contract,  and  it  may  fairly  be 
inferred  that  the  alimony  provision  found  in 
the  decree  for  divorce  was  then  regarded  by 
Mrs.  Bowlby  as  having  superseded  the  con- 
tract Some  time  afterward,  when  she  in- 
stituted proceedings  to  compel  payment  un- 
der this  contract,  he  moved  for  a  modifica- 
tion of  the  Judgment  whereby  he  had  been 
obliged,  until  the  further  order  of  the  court, 
to  pay  $85  per  month,  and  from  the  order 
granting  the  motion  Mrs.  Bowlby  appealed. 
It  Is  well  settled  in  this  state  that  in  divorce 
proceedings  courts  may  revise  or  modify  ali- 
mony provisions  when  it  appears  that  the 
changed  circumstances  of  either  party  ren- 
der a  modification  proper  and  necessary,  and 
also,  upon  facts  occurring  before  the  decree, 
of  which  the  moving  party  was  excusably 
Ignorant  at  the  time.  When  circumstances 
transpire  which  render  it  unjust  and  ineq- 
uitable that  a  divorced  wife  should  have  a 
bpecifled  allowance,  it  is  reasonable  and  prop- 
er for  the  court  to  absolve  a  husband  from 
further  bearing  the  burden  which  has  previ- 
ously been  imposed,  and' the  question  Is  one 
largely  in  its  discretion.  Holmes  v.  Holmes 
tMlnn.  unofficially  reported)  97  N.  W.  147, 
and  the  cases  therein  cited.  So  that  the 
only  question  here  is  whether  the  circum- 
stances which  were  presented  to  the  court  on 
the  motion  brought  this  case  within  the 
rules  of  law  above  stated.  We  think  they 
did.  If  the  attention  of  the  court  below  had 
been  called  to  the  antenuptial  contract  when 
making  the  allowance  for  alimony,  and  to  the 


fact  that  Mr.  Bowlby  was  then 
tract  to  pay  his  wife  the  sum  i 
month  during  her  natural  life,  1 
of  existing  circumstances.  It  certa 
have  taken  that  fact  into  consider 
instead  of  finding  that  the  plalatU 
out  property  or  other  means  of  au 
such  Inconsiderable  sums  as  she  i 
by  manual  labor.  It  would  have 
she  was  entitled  to  receive  $75  mo 
her  husband  under  the  contract 
adequate  means  of  support  It  \i 
Mr.  Bowlby  must  have  known  th 
ed  this  contract,  and  be  ought  t< 
closed  it  himself;  but  his  wife  wl 
informatiou,  and  Is  as  responslt] 
failure  to  apprise  the  court  of  a 
terlal  fact  as  he  is.  To  now  all 
insist  that  be  cannot  have  the  bet 
contract  and  payments  under  It  « 
aid  her  in  a  suppression  of  the 
fact  Applying  the  rules  we  hi 
we  are  satisfied  that  there  was  n 
discretion  in  this  case  when  the  c 
fixed  this  allowance  of  $10  a  moni 
tract  obligation  being  enforceable; 
to  consideration  Mr.  Bowlby's  e 
padty  and  business  clrcumstancei 
The  Judgment  is  affirmed,  and  ^ 
firm  the  order,  although  we  do  n 
be  understood  as  holding  that  it 
ble.  This  was  questioned  In  Smiti 
77  Minn.  07,  79  N.  W.  648. 


STATE  ex  rel.  DISTRICT  NO.  51  v 

County  Auditor. 
(Supreme  Court  of  Minnesota.    Dec 

LIQUOR  LICBNSBS— USE   OF  FUND3- 
— REPEAL.. 

1.  The  rule  as  to  the  repeal  of  a  i 
by  a  general  law  containing  no  repet 
considered,  and  held  that  Sp.  IJiw 
1112,  c.  443,  providiug  for  the  payi 
cense  money  for  the  sale  of  intox 
uors  in  the  unincorporated  Tillage  of 
was  not  repealed  by  Oen.  Laws  19 
c.  201,  providing  for  the  payment  ol 
received  for  licenses  for  the  sale  of  1 
liquors  outside  of  incorporated  citii 
lages  into  the  county  and  town  road 
funds. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Wai 
ty:  Thomas  S.  Buckham,  Judge. 

Application  by  the  state,  on  the 
District  No.  51  in  the  county  of  V 
a  writ  of  mandamus  to  Charles  H. 
county  auditor  of  the  county  o 
From  an  order  denying  the  writ, 
peals.    Reversed. 

John    Moonan,    for   appellant 
drews,  for  respondent 

START,  O.  J.    The  relator  to 
ganized  school  district  of  the  count; 
ca,  situated  within  the  unlncorpora 
of  Alma  City.    An  alternative  writ 
mu8  was  Issued  by  the  district  ct 
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ooonty  of  Waaeca  upon  Hie  petition  of  the 
relator  requiring  tbe  respondent  as  county  au- 
ditor of  the  county  to  execnte  and  deliver  to 
the  treasnrer  of  the  relator  his  warrant  on  the 
coonty  treasnrer  for  the  stun  of  (600  paid  In- 
to the  connty  treasury  as  license  money  for 
the  sale  of  Intoxicating  Uqnors  In  the  Tillage 
of  Alma  Caty,  or  show  cause  to  the  contrary. 
Tbe  respondent  answered  to  the  effect  that  by 
Gen.  Laws  1903,  p.  806,  c.  201,  he  was,  as 
such  county  auditor,  required  to  apportion 
one-half  of  tbe  sum  so  paid  Into  tbe  county 
treasury  to  the  county  road  and  bridge  fund 
and  the  other  one-half  thereof  to  the  treasure 
er  of  the  town  of  Alton,  being  the  township 
of  which  the  village  is  a  part,  and  in  and  for 
which  the  license  was  granted.  The  district 
court,  as  a  condoslon  of  law,  directed  Judg- 
ment for  the  respondent  dismissing  the  i>etl- 
tlon  on  the  merits.  Judgment  was  so  enter- 
ed, fh>m  which  the  relator  appealed. 

The  sole  question  presented  for  our  decision 
by  the  record  Is  whether  Sp.  Laws  1889,  p. 
1112,  c.  443,  providing  that  all  proceeds  of  H- 
fenses  granted  for  the  sale  of  intoxicating 
llqnors  In  the  village  of  Alma  City  shall  be  ap- 
propriated to  school  purposes  and  paid  to  the 
treasurer  of  the  relator,  was  repealed  by  Gen. 
Laws  1903,  p.  306,  c.  201,  providing  that:  "AH 
tbe  moneys  received  from  licenses  Issued  by 
the  board  of  county  commissioners  to  sell  in- 
toxicating liquors  in  any  township  of  tills 
state,  outside  of  the  incorporated  villages  and 
cities,  shall  be  disposed  of  as  follows :  One-balf 
of  said  moneys  shall  be  paid  into  tbe  county 
treasury  and  be  placed  in  the  county  road  and 
bridge  fund  and  one-half  of  said  moneys  shall 
be  paid  into  the  treasury  of  the  township  for 
which  such  licenses  may  be  issued,  to  be  used 
(or  the  construction  and  maintenance  of  roads 
and  bridges  within  such  township,  the  same 
to  he  expended  under  direction  of  the  town 
board."  This  general  law  contained  no  re- 
pealing clause.  The  rule  In  such  a  case  is 
well  settled.  Repeals  by  implication  are  not 
favored,  and  a  general  statute  without  nega- 
tive words  or  positive  repugnancy  will  not  re- 
peal by  implication  an  existing  prior  special 
law,  unless  the  Intent  to  do  so  is  unequivocal- 
ly manifest.  The  general  law  is  usually  pre- 
somed  to  have  only  general  cases  in  view, 
and  not  particular  cases,  which  have  been 
provided  for  by  special  laws.  Moss  v.  City  of 
St.  Paul.  21  Minn.  421;  State  v.  Archibald, 
43  Minn.  328,  45  N.  W.  606;  State  v.  McCar- 
dy,  62  Minn.  509,  64  N.  W.  1133;  State  t. 
Egan,  64  Minn.  331,  67  N.  W.  77.  But  If  it 
clearly  appears  from  the  general  law  that  It 
was  Intended  to  prescribe  the  only  rule  which 
should  govern  in  the  case  provided  for,  it  re- 
peals by  implication  a  prior  special  law  relat- 
ing to  the  same  subject  Nlcol  v.  City  of  St 
Paul,  80  Minn.  41S.  83  N.  W.  875.  It  is  the 
contention  of  the  respondent  that  this  case 
(alls  within  this  proviso,  and  Is  ruled  by  the 
N'icoi  Case.  The  argument  in  support  of  the 
claim  is,  briefly  stated,  this:  At  and  prior 
to  the  time  tbe  spedal  act  in  question  was 


passed  down  to  the  time  when  the  general 
act  became  a  law  it  was  the  settled  policy  of 
the  state,  as  provided  by  statute,  to  turn  over 
to  the  school  fund  of  the  coonljr  all  moneys 
derived  from  licenses  for  the  sale  of  intoxicat- 
ing liquors  outside  of  incorporated  cities  and 
villages.  The  special  law  was  no  departure 
from  this  policy,  but  the  general  law  was,  and 
it  was  Intended  to  be  uniform  in  Its  operation, 
and  to  cover  the  entire  subject  of  the  disposi- 
tion of  moneys  for  licenses  for  the  sale  of  In- 
toxicating liquors  outside  of  unincorporated 
cities  and  villages.  Hence  the  general  law  re- 
pealed the  special  one  by  necessary  implica- 
tion. There  is  much  force  in  this  reasoning, 
but  we  cannot  accept  It  as  conclusive.  When 
the  liegislatnre  enacted  the  special  law  here 
in  question,  it  presumably  considered  that  tbe 
special  facts,  such  as  special  needs  and  limit- 
ed revenue,  distinguished  the  relator  from  the 
other  school  districts  of  the  county,  and  it 
made  special  provisions  for  it.  The  special  re- 
lief granted  was  to  except  the  license  money 
here  in  question  from  the  general  rule  requir- 
ing all  license  money  to  be  paid  to  the  county 
school  fund,  and  provided  for  Its  payment  to 
the  relator.  The  presumption  Is  that  the  Leg- 
islature did  not  Intend  to  repeal  this  particu- 
lar provision,  which  it  had  already  considered, 
by  the  general  law. 

There  is  nothing  necessarily  inconsistent 
between  the  special  provision  for  the  relator 
and  the  general  law  which  may  fairly  be  con- 
strued as  requiring  ail  license  money  for  the 
sale  of  intoxicating  liquors  outside  of  Incorpo- 
rated cities  and  villages  which  theretofore 
was  paid  to  the  county  school  funds  to  be 
paid  to  county  and  town  road '  and  bridge 
funds,  leaving  the  special  act  to  stand  as  an 
exception  to  the  general  one.  We  accordingly 
hold  that  Sp.  Laws  1889,  p.  1112,  c.  443,  was 
not  repealed  by  Gen.  Laws  1903,  p.  305,  e. 
201,  and  that  the  judgment  appealed  from 
must  be  reversed,  and  the  case  remanded  to 
the  district  court  to  change  Its  conclusion  of 
law  so  as  to  direct  judgment  for  tbe  relator 
for  the  relief  prayed. 

So  ordered. 


BAIEB  V.  BAIEB. 
(Supreme  Court  of  Minnesota.    Dee.  24,  1903.) 

DlVORCBl— CRUELTY— KVIDKNCK— ATTORNEYS  — 
SEPARATB  UAINTBNANCB. 

1.  In  this,  an  action  for  divorce  by  the  hus- 
band against  big  wife  on  the  gronnd  of  crnel 
and  inhuman  treatment,  it  is  held  that  the  find- 
ing of  the  trial  court  to  the  effect  that  she  was 
not  guilty  of  cruel  and  inhuman  treatment,  and 
that  she  was  jnstified  in  leaving  and  remaining 
away  from  his  home  by  reason  of  his  cmel  con- 
dnct  towards  her,  is  sustained  by  the  evidence. 

2.  The  trial  court  did  not  err  in  allowing  the 
defendant  attorney's  fees  and  for  her  support 
pending  the  litigation. 

3.  A  wife  who  is  living  apart  from  her  hus- 
band for  a  cause  legallv  jnstifying  her  may 
maintain,  independent  of  an  action  for  a  di- 

T  I.  Bm  DlTore*,  voL  17.  Cent  Dls.  H  W*.  Ml- 
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Torce,  an  equitable  action  against  him  for  her 
separate  support. 
(arllabus  by  the  Court) 

Appeal  from  District  C!ourt,  Hennepin 
County;  M.  A.  Spooner,  Judge. 

Action  by  William  F.  Baler  against  Flor- 
ence Baler.  Judgment  for  defendant  From 
an  order  denying  a  new  trial,  plaintlfr  ap- 
peals.   Affirmed. 

F.  J.  Leonard,  for  appellant  Cbas.  B. 
Fowler  and  Cbas.  O.  Hinds,  for  respondent 

START,  O.  J.  On  September  24,  1902,  tbe 
plaintiff,  a  youth  of  23  years,  and  the  de- 
fendant, a  maid  18  years  old,  were  married 
to  each  other.  Some  two  months  thereafter, 
and  on  December  4th  of  the  same  year,  the 
defendant  left  the  plaintiff,  and  returned  to 
her  father's  bouse.  The  plaintiff  14  days 
thereafter  brought  this  action  against  her  for 
an  absolute  divorce  on  the  ground  of  her  al- 
leged cruel  and  inhuman  treatment  of  him. 
The  complaint  alleges  that  the  defendant 
tbieatened  to  leave  the  plaintiff,  neglected  to 
care  for  him  when  he  was  seriously  ill;  that 
she  swore  at  him,  and  assaulted  him  with 
her  fists  and  a  chair,  and  threatened  to  kill 
him;  that  she  was  big  and  strong,  but  re- 
fused to  cook,  wash,  and  mend  for  him;  that 
she  was  addicted  to  the  habit  of  reading 
novels;  that  she  was  possessed  of  an  ungov- 
ernable temper;  that  she  has  since  her  mar- 
riage to  the  plaintiff  b^n  lazy  and  untidy; 
and,  further,  that  on  December  4, 1902,  when 
he  was  ill  in  bed,  and  unable  to  care  for  him- 
self, she  deserted  him,  leaving  no  one  to 
care  for  him.  The  answer  put  In  Issue  the 
allegations  of  the  complaint  as  to  cruel  and 
inhuman  treatment,  and  for  further  answer 
to  the  complaint  and  as  a  cross-bill  the  de- 
fendant alleged  the  marriage  of  the  parties, 
their  ages,  and  their  place  of  residence,  re- 
spectively; that  the  plaintiff  was  guilty  of 
cruel  and  Inhuman  treatment  of  her,  stating 
the  acts  and  conduct  of  the  plaintiff  toward 
tbe  defendant;  and  that  on  the  day  she  left 
the  plaintiff  be  struck  ber  with  his  fist, 
swore  at  ber,  and  ordered  her  to  leave  the 
bouse,  and  that  she  did  so.  She  also  alleged 
In  her  answer  the  amount  and  value  of  the 
plaintiff's  property,  and  concluded  as  fol- 
lows: "Therefore  defendant  prays  tbe  Judg- 
ment of  this  court  for  such  support  and  al- 
lowance as  Is  allowed  her  by  law,  and  for 
such  relief  as  to  tbe  court  shall  seem  Just 
and  equitable."  Tbe  reply  put  In  Issue  the 
allegations  of  the  answer.  Tbe  defendant 
also  made  a  motion  for  a  further  allowance 
for  attorney's  fees  and  temporary  support. 
Tbe  bearing  of  this  motion  was  deferred  by 
tbe  trial  court,  with  the  consent  of  the  par- 
ties, until  the  testimony  on  the  trial  was 
closed.  After  hearing  the  evidence,  the  trial 
Judge  made  his  findings  of  fact  to  the  effect 
that  tbe  allegations  of  the  complaint  charging 
tbe  defendant  with  cruel  and  Inhuman  treat- 
ment of  tbe  plaintiff  were  untrue;  and,  fur- 


ther, "that  the  conduct  of  tbe  c 
leaving  tbe  borne  of  tbe  plain 
mainlng  away  therefrom  was  in( 
imklnd.  Improper,  and  cruel  coi 
plaintiff  towards  her,  and  In  so 
remaining  away  from  tbe  home 
tiff  the  defendant  was  and  Is  fv 
and  that  the  plaintiff  is  of  suffi 
to  provide  reasonable  support  foi 
ant,  and  that  under  the  facts 
stances  of  this  case  be  ought  to 
a  conclusion  of  law  the  court  fo 
plaintiff  was  not  entitled  to  an^ 
defendant  have  Judgment  awarti 
til  the  further  order  of  the  co 
month,  to  be  paid  to  ber  by  the 
tbe  1st  day  of  each  month;  and.  1 
her  application  for  attorney's  fe 
porary  support  $100  be  allowed 
tomey's  fees  and  $49  for  her  ex] 
plaintiff  appealed  from  an  order 
motion  for  a  new  trial. 

1.  The  plaintiff  assigns  as  e 
rulings  of  the  trial  court  as  to  tl 
of  evidence.    No  exception  was 
of  the  rulings  on  tbe  trial,  nor 
them  specified  as  errors  on  the  i 
new  trial;  therefore  we  cannot 
of  them.    Olson  v.  Berg,  87  Min 
W.  1108. 

2.  It  is  urged  that  the  court  e 
Ing,  In  effect,  that  the  defend) 
guilty  of  cruel  and  inhuman  trea 
plaintiff,  but  that  she  was  JusttQi 
his  home  on  account  of  his  ci 
because  such  finding  is  not  Jus 
evidence.  So  far  as  tbe  finding  i 
defendant's  alleged  cruel  and  in! 
ment  of  the  plaintiff,  it  is  us 
supported  by  the  evidence.  Most 
ges  alleged  In  tbe  complaint  ar 
acter  that  would  not  Justify  a  ( 
if  admitted,  for  they  do  not  coi 
and  inhuman  treatment  wlthi 
meaning  of  tbe  term.  The  evlde 
charge  that  tbe  defendant  assault 
tiff  and  threatened  to  kill  hi 
charge  that  she  deserted  him  v 
sick  in  bed,  leaving  no  one  to  c 
was  conflicting,  but  It  was  amp 
the  finding  of  the  court  as  to  thi 
alleged  misconduct.  Whether  the 
tbe  defendant  was  Justified  in 
remaining  away  from  tbe  home 
tiff  is  sustained  by  the  evlden< 
serious  question.  A  wife  Is  onl 
leaving  her  husband  when  she  c 
remain  in  his  home  conslstei 
health  or  her  personal  safety  oi 
spect  We  are  Impressed  by  ' 
that  neither  of  the  parties  bad  a 
tlon  of  the  duties  and  obllgati 
by  the  marriage  relation,  and 
fendant  did  not  make  out  a  ver] 
of  Justification  of  her  conduct  ix 
husband.  There  is,  however,  evl 
case  fairly  tending  to  support  tl 
question,  if  full  credence  be  gi' 
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ttae  trial  court  aeems  to  have  done,  and  we 
hold  tliat  It  Is  supported  by  the  evidence. 

3.  The  next  alleged  error  is  that  tlie  court 
erred  In  allowing  $100  attorney's  fees  and  $49 
for  the  support  of  the  defendant  pendiag  the 
litigation.  The  motion  for  snch  allowance 
was  made  before  the  trial,  and  by  direction 
of  the  court  and  consent  of  parties  it  was 
held  open  until  the  close  of  the  testimony, 
when  the  allowance  was  made.  The  case  of 
Wagner  v.  Wagner,  34  Minn.  441,  26  N.  W. 
4.50,  relied  upon  by  the  plaintiff,  is  not  In 
point.  In  that  case  the  allowance  was  made 
after  the  dismissal  of  the  action,  but  in  this 
case  the  allowance  was  made  pending  the  ac- 
tion.   The  trial  court  did  not  err  in  making  It 

4.  The  last  assignment  of  error  meriting 
consideration  is  to  the  effect  that  It  was  error 
for  the  court  to  allow  the  defendant  $18  per 
month,  or  any  other  sum,  for  her  separate 
Bopport.  The  trial  court  based  its  right  to 
provide  for  the  separate  maintenance  of  the 
defendant  upon  the  equitable  powers  of  the 
court,  and  counsel  for  the  defendant  urges 
that  Its  action  was  not  only  within  the 
equitable  powers  of  the  court,  but  was  au- 
thorized by  statute  (Gm.  St  1894,  c.  62,  Ut 
2,  relating  to  limited  divorces).  A  majority 
of  the  court  are  of  the  opinion  that  the  de- 
fendant did  not,  by  her  answer,  bring  the 
case  within  the  statute.  This  brings  us  to  the 
important  question  in  this  case,  which  la 
this:  May  a  wife,  who  Is  living  apart  from 
her  husband  for  a  cause  legally  Justifying 
her,  maintain,  independent  of  an  action  for 
a  divorce,  an  equitable  action  against  him  to 
recover  an  ailovrance  for  her  separate  sup- 
port? The  courts  of  equity  In  England  had 
no  power  to  award  alimony  to  the  wife  in 
an  Independent  action  for  that  purpose,  and 
a  majority  of  the  courts  of  this  country  fol- 
low the  English  rule.  1  Pomeroy's  Eq.  Juris. 
I  1120.  The  rule  which  should  obtain  was 
stated  by  Judge  Story  as  follows:  "In  Amer- 
ica a  broader  Jurisdiction  in  cases  of  alimony 
has  been  asserted  in  some  of  our  courts  of 
equity,  and  It  has  been  held  that,  if  a  hus- 
band abandons  his  wife,  and  separates  him- 
self from  her  without  any  reasonable  sup- 
port, a  court  of  equity  may  in  all  cases  de- 
cree her  a  suitable  maintenance  and  support 
out  of  his  estate,  upon  the  very  ground  that 
there  is  no  adequate  or  sufficient  remedy  at 
law  in  such  a  case;  and  there  is  so  much 
good  sense  and  reason  In  this  doctrine  that 
It  might  be  wished  it  were  generally  adopt- 
ed." 2  Story,  Eq.  Juris.  §  1423.  In  his  notes 
to  the  case  of  In  re  Popejoy  <0olo.  Sup.)  77 
Am.  St  Rep.  280,  Mr.  Freeman,  after  stating 
the  English  rule,  says:  "There  is,  however, 
abundant  authority  that  a  wife  may  bring  a 
separate  action  to  recover  an  allowance  for 
her  separate  support  and  maintenance  Inde- 
pendent of  any  suit  for  divorce.  The  later 
and  better  considered  cases  tend  to  support 
this  view,  and  we  are  inclined  to  agree  with 
Story  that  there  is  so  much  good  sense  and 
reason  in  this  doctrine  that  it  might  be  wlsh- 
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ed  that  It  might  be  generally  adopted.  These 
authorities  discard  English  precedents  as  not 
applicable  to  courts  of  equity  in  this  coun- 
try." See  1  Bishop,  Marriage  and  Divorce, 
§f  1403,  1409.  The  ground  upon  which  the 
cases  holding  that  a  court  of  equity  has  Juris- 
diction of  an  action  to  compel  the  husband 
to  supply  alimony  to  his  vrlfe  who  Is  rightly 
living  apart  from  blm  is  the  absolute  duty 
of  the  husband  to  support  his  vrife  when  be 
has,  by  his  conduct,  driven  her  from  his 
home,  and  the  inadequacy  of  any  legal  reme- 
dies to  enforce  the  duty.  The  wife's  legal 
remedy  In  such  a  case  Is  to  pledge  her  hus- 
band's credit  for  necessaries,  but  this  Is  whol- 
ly inadequate,  especially  in  this  state,  where 
the  exemptions  of  property  from  execution 
are  liberal.  Again,  whoever  furnishes  the 
wife  with  supplies  on  the  credit  of  her  hus- 
band must  take  the  risk,  not  merely  of  his 
solvency,  but  also  the  burden  of  establishing, 
before  he  can  collect  his  bill  by  suit,  the  fact 
that  the  wife  was  Justified  In  leaving  her 
husband.  Few  business  men  are  willing  vol- 
untarily to  assume  such  burdens  and  risks, 
and.  If  the  wife's  sole  remedy  Is  her  right  to 
get  necessaries  on  the  credit  of  her  husband, 
It  Is  In  truth  a  very  inadequate,  uncertain, 
and  humiliating  one.  Such  a  remedy  Involves 
a  multiplicity  of  suits,  for  each  person  fur- 
nishing his  wife  with  supplies  must,  if  the 
husband  refuses  to  pay,  bring  separate  ac- 
tion to  recover  therefor.  It  is,  however,  said 
that  the  wife  has  an  adequate  remedy  by  an 
action  for  a  divorce,  absolute  or  limited,  in 
which  the  court  has  the  unquestioned  right, 
as  an  incident  to  the  divorce  action,  to  award 
her  alimony.  But  there  may  be  reasons  why 
she  does  not  wish  a  divorce,  either  absolute 
or  limited,  the  sufficiency  of  which  she  must 
In  conscience  be  the  Judge.  A  court  of  equity 
ought  not  in  such  a  case  to  require  her  to 
bring  the  action  for  divorce  or  starve  unless 
she  can  find  some  one  who  is  willing  to  make 
her  cause  his  own,  and  furnish  her  with 
necessary  supplies  on  the  credit  of  her  recre- 
ant husband.  Nor  Is  the  Jurisdiction  of 
equity.  If  It  ever  existed,  to  entertain  a  sep- 
arate action  for  support,  taken  away  by  Laws 
1903,  p.  326,  c.  222,  providing  for  the  punish- 
ment of  husbands  who  abandon  their  wives 
and  refuse  to  provide  for  them.  We  accord- 
ingly hold,  on  principle  and  authority,  that 
a  wife  who  Is  living  apart  from  her  husband 
for  a  cause  legally  Justifying  her  may  main- 
tain an  equitable  action  against  him  for  an 
allowance  for  her  separate  support  Thurs- 
ton V.  Thurston,  58  Minn.  279,  59  N.  W.  1017; 
Almond  v.  Almond,  4  Band.  662,  15  Am.  Dec. 
781;  Rhame  v.  Rhame,  1  McCord,  Eq.  197, 
16  Am.  Dec.  597;  Earle  v.  Earle,  27  Neb. 
277,  43  N.  W.  118,  20  Am.  St  Rep.  667; 
Bueter  v.  Bueter,  1  S.  D.  94,  45  N.  W.  208,  8 
L.  R.  A.  562;  Edgerton  v.  Edgerton,  12  Mont 
122.  29  Pac.  966.  16  L.  R.  A.  94,  88  Am.  St 
Rep.  537;  In  re  Popejoy,  26  Colo.  32,  55  Pac. 
10S3,  77  Am.  St  Rep.  222;  notes  to  same 
case,  77  Am.  St  Rep.  228. 
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It  follows  that  the  trial  court  did  not  err 
In  making  an  allowance  for  tbe  separate  sup- 
port of  the  defendant  until  the  further  order 
of  tbe  court    Order  affirmed. 


KELLET,  MAUS  &  CO.  t.  LA  CROSSE 
CARRIAGE  CO. 

(Supreme  Court  of  Wiaconain.     Dec.  11,  1903.) 

CONTRACT  TO  FURNISH  MATERIALS  FOR  HAN- 

UFACTURER— DAMAGES  FOR 

BREACH— EVIDENCE. 

1.  Where  a  carriage  manufacturer,  on  ascer- 
taining the  breach  of  a  contract  to  furnish  liim, 
at  a  certain  time,  springs  for  his  vebicies,  can 
with  ordinary  diligence  promptly  obtain  like 
springs  in  the  open  market,  he  can  recover  as 
damages  only  the  difference  between  the  price 
at  which  he  could  have  obtained  them  and  the 
contract  price  and  special  damages  he  has  suf- 
fered, sucn  as  necessary  expenses  in  finding  and 
procuring  them. 

2.  Where,  however,  the  springs  contracted  for 
are  not  purchasable  in  the  open  market,  or  are 
of  designs  specially  adapted  for  the  manufac- 
turer's vehicles,  and  obtainable  only  by  special 
order  to  some  manufacturer,  the  carriage  manu- 
facturer is  entitled  to  recover  the  value  of  the 
use  of  his  factory,  so  far  as  it  Is  prevented  by 
the  breach  of  the  contract,  if  the  one  who  con- 
tracted to  famish  the  springs  had  knowledge 
of  such  facts  with  reference  to  the  manufac- 
turer's business  or  to  the  vehicle  manufacturing 
business  generally  that  he  ought  reasonably  to 
have  contemplated  that  such  iujury  might  proli- 
ably  result  from  failure  to  supply  springs  at 
the  time  stipulated;  and  In  addition  he  may 
recover  the  expense  of  reasonable  efforts  to  ex- 
pedite the  shipment  of  springs  under  the  con- 
tract, after  the  default  became  apparent,  and 
to  find  and  purchase  springs  from  others  to 
take  the  place  of  the  springs  not  delivered; 
together  with  the  increased  cost  of  any  springs 
finally  obtained. 

3.  Plaintiff  contracted  to  sell  and  deliver  at 
a  certain  time,  to  defendant  carriage  manufac- 
turer, springs  to  be  used  in  the  manufacture  of 
its  vehicles.  In  an  action  for  price  of  those 
delivered,  defendant  counterclaimed  for  dam- 
ages for  nondelivery  of  springs  at  the  stipulated 
time.  Held,  that  evidence  to  prove  even  general 
knowledge  on  the  part  of  plaintiff  of  how  the 
wagon  business  was  carried  on,  either  in  manu- 
facturing, selling,  or  obtaining  the  necessary 
supplies  of  material,  whether  the  knowledge 
was  derived  from  its  general  familiarity  with 
the  wagon  business  or  from  facta  communicated 
to  it  at  or  prior  to,  but  not  after,  the  time  of 
making  the  contract,  was  admissible. 

4.  Evidence  of  the  custom  of  operating  the 
factory,  tending  to  show  the  manner  in  which, 
and  extent  to  which,  nonsupply  of  springs  in- 
terrupted its  operation  and  diminished  its  effi- 
ciency, was  admissible. 

5.  Also  evidence  of  the  effect  of  absence  of 
the  springs  after  the  time  when  plaintiff  was 
bonnd  by  the  contract  to  make  delivery,  which 
may  involve  the  extent  to  which  men  were 
kept  in  idleness,  or  the  efficiency  of  their  labor 
was  impaired,  and  the  nonutility  or  lessened 
utility  of  any  springs  received  from  plaintiff 
after  the  contract  period,  and  especially  after 
the  close  of  the  manufacturing  season. 

6.  Also  proof  of  the  capacity  of  the  factory 
during  the  period  of  complete  or  partial  inter- 
ruption after  the  springs  were  due,  confined, 
however,  to  that  which  was  ordinary  and  usual. 

7.  Money  value  of  the  time  of  men  lost  by 
reason  of  want  of  springs  is  not  relevant,  it  not 
being  a  proper  specific  element  of  recovery. 

f  L  Bee  Sales,  toL  41.  C«it.  Dig.  I  118*. 


8.  Evidence  that  defendant  ha 
supply  of  materials,  other  than 
labor  to  keep  its  factory  running, 
not  exceeding  tliat  which  was  u 
tomary,  was  admissible. 

9.  Also  evidence  of  sales  in  ei 
the  factory  could  produce  with  tl 
springs,  not  exceeding  the  reasoi 
plation  of  the  parties;  orders  re 
or  after  the  contract  being  relevai 

10.  Proof  of  the  profits  on  the  s[ 
included  in  the  orders  is,  howevc 
sible. 

11.  Evidence  of  whether  a  marke 
which  defendant  with  reasonal 
could  have  supplied  itself  promp 
have  avoided  other  damag:es  by  i 
an  enhanced  price  for  springs,  w 
in  this  being  involved  testimony 
in  quantity  sufficient  for  factorie 
fendant's,  were  ordinarily  obtaine 
able  only  by  contract  long  enou{ 
to  allow  their  manufacture;  also 
the  springs  contracted  for,  to  I 
showing  whether  they  were  pecu 
be  specially  adapted  to  the  typ< 
manufactured  by  defendant 

12.  Evidence  was  also  admissibli 
diligence  of  defendant,  after  it  h 
ground  to  believe  plaintiff  wou 
seasonable  delivery,  m  attempt  to 
elsewhere,  or  to  expedite  the  si 
plaintiff's  place  of  manufacture;  i 
show  representations  and  promise 
of  plaintiff  wlticb  might  have  ini 
ant  to  forego  efforts  which  it  mi 
have  made. 

13.  Proof  of  expenses  incurred 
in  such  reasonably  diligent  effo 
springs  after  it  learned  that  plaii 
furnish  them  in  the  stipulated  t 
admissible. 

14.  Though  the  fact  of  exchange 
tween  defendant  and  the  compE 
factory  plaintiff  was  having  the  cc 
manufactured  might  lie  shown  i 
defendant's  diligence,  they  were  i 
as  evidence  of  any  facts  stated 
tieing  res  inter  alios  acta. 

15.  On  evidence  of  receipt  of  i 
plaintiff  by  defendant,  and  dili 
successful  search  for  it,  defends 
its  contents  by  secondary  evidenc 
tice  to  plaintiff  to  produce  it,  tl 
reason  to  suppose  plaintiff  has  it. 

16.  Willfulness  in  breach  of  con 
affect  the  question  of  damages. 

Appeal  from  Circuit  Court,  La 
ty;  J.  J.  Fruit,  Judge. 

Action  by  Kelley,  Maus  &  C< 
La  Crosse  Carriage  Company, 
verse     Judgment,     defendant     i 
versed. 

Action  for  certain  vehicle  spri 
by  plaintiff  to  defendant  under  < 
December  17,  1900,  for  1,000  se 
regular  shapes  and  sizes,  at  8^ 
pound  at  La  Crosse,  with  prlTil 
cent,  additional  to  March  1,  19( 
regular  extras  for  springs  otbei 
ard.  Answer  admitted  contract, 
terclalm,  first,  for  payment  of 
second,  for  failure  to  deliver 
springs,  and  a  third  counterclaim 
plaintiff  failed  to  deliver  spring 
required  by  the  contract,  or  wli 
able  time,  whereby  the  busine 
ant's  factory  was  greatly  Interr 
put  to  great  expense  In  endea' 
tain  springs  In  place  of  those  vi 
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should  have  delivered,  and,  generally,  that 
It  was  subject  to  Increased  expense  in  operat- 
ing its  factory  and  in  loss  of  time  of  employta 
by  reason  of  want  of  springs,  and  that  it  lost 
many  sales  and  the  profits  thereon,  and  also 
eontlnnlng  loss  of  profits  in  its  business,  to 
tbe  amount  of  $3,500.  Defendant  offered  evi- 
dence that  it  was  an  old-established  manu- 
facturer of  vehicles,  having  a  factory  at  La 
Crosse  with  an  output  of  approximately  6,000 
vehicles  per  year;  that  plaintiff  for  inany 
years  bad  been  engaged  In  tbe  business  of 
selling  material,  supplies,  and  parts  of  ve- 
blclea  to  such  factories;  that  In  conducting 
sncb  business  It  was  necessary  to  contract  for 
■npplles  to  meet  the  prospective  requirements 
of  the  year's  business;  that  the  turning  of 
tbe  year  occurred  about  July  1st;  that  the 
custom  of  such  establishments  was  to  sell 
vehicles  by  soliciting  orders  from  dealers 
tbronghout  tbe  country,  by  traveling  men  and 
mall;  that,  having  a  contract  for  springs  for 
6,000  vehicles  with  a  manufacturer  designated 
as  the  Lewis  Company,  that  company,  in  De- 
cember, suffered  destructioii  of  its  factory, 
whereupon  defendant  applied  to  the  plaintiff 
for  a  supply  of  springs  for  the  rest  of  that 
season's  business,  and  tbe  latter  entered  into 
tbe  contract  for  the  number  therein  specified. 
Defendant  offered  to  prove  the  famlllBrity  of 
tlie  plaintiff  with  the  method  in  which  such 
business  was  done,  and  that  It  was  informed, 
at  tbe  time  of  contracting,  of  tbe  character  of 
defendant's  business,  and  of  the  fact  that  It 
had  orders  for  a  considerable  number  of  ve- 
hicles. It  was  conceded  that  a  reasonable 
time  for  the  delivery  of  tbe  springs  was  not 
later  than  about  March  1,  1901;  that  the 
springs  were  not  delivered,  except  a  very 
small  quantity  of  them,  until  the  months  of 
July.  August,  September,  and  November  of 
that  year.  Defendant  offered  to  prove  the 
method  of  manufacture;  that  It  had  men,  and 
all  other  material  except  springs,  to  have  sup- 
plied its  orders,  both  those  which  it  had  on 
band  In  December  at  tbe  time  of  the  contract, 
and  those  which  It  afterwards  took;  that  It 
was  delayed  and  prevented  from  filling  many 
such  orders  of  l>oth  classes  wholly  by  reason 
of  the  delay  In  obtaining  springs,  and  that  Its 
profits  upon  such  orders  were  |6  per  vehicle. 
It  also  offered  to  prove  expenses  for  travel, 
eta.  Incurred  in  efforts  to  obtain  springs,  both 
from  the  plaintiff  and  from  others  also,  after 
the  plaintiff  was  in  default,  in  order  to  dimin- 
ish its  loss;  also  tbe  number  of  vehicles  its 
factory  would  have  produced  but  for  want  of 
the  springs.  The  court  excluded  all  these  of- 
fers of  proof,  and  ruled  that  no  loss  could  be 
recovered  upon  orders  which  were  not  spe- 
cifically communicated  to  the  plaintiff  at  the 
time  of  making  the  contract.  At  the  close  of 
the  evidence  the  amount  of  the  plaintiff's  bill 
was  agreed  upon,  and  the  amount  recoverable 
njxMi  the  first  and  second  counterclaims,  and 
Che  jury  were  directed  to  find  a  verdict  in  fa- 
vor of  the  plaintiff  for  Its  bill,  less  the  amount 
on  said  first  and  second  counterclaims,  and  to 


allow  nothing  to  the  defendant  upon  the  thta-d 
counterclaim.  Cpon  such  verdict  Judgment 
was  rendered  in  favor  of  the  plaintiff,  from 
which  the  defendant  appeals. 

Bleekman  dc  Bloomingdale,  for  appellant. 
BenJ.  F.  Bryant,  for  respondent 

DODGB,  J.  (after  stating  tbe  facts).  The 
rule  of  law  is  general  that  he  who  breaks  a 
contract  Is  liable  to  compensate  the  other  par- 
ty for  all  damages  occasioned  by  the  breach, 
which  might  reasonably  be  expected  to  fiow 
therefrom,  under  either  ordinary  circum- 
stances, or  peculiar  circumstances  of  which 
the  contractor  Is  Informed  at  the  time  of 
contracting.  Such  damages  are  deemed  to 
have  been  contemplated  by  the  parties.  Had- 
ley  V.  Baxendale,  9  Eixch.  341;  Qriffln  v. 
Colver,  16  N.  X.  489,  69  Am.  Dec.  718;  Shep- 
ard  V.  MIlw.  Q.  L.  Co.,  16  Wis.  318.  82  Am. 
Dec.  679;  Guetzkow  v.  Andrews,  92  Wis. 
214,  66  N.  W.  119.  62  L.  R.  A.  209,  63  Am.  St 
Rep.  900.  Such  liability  Is,  of  course,  limited 
to  damages  which  reasonable  diligence  of  the 
other  contracting  party  could  not  avert;  hence 
results  that  in  case  of  failure  to  deliver  a 
commodity  purchasable  In  the  open  market, 
the  general  damages  are  limited  to  the  differ- 
ence between  the  market  price  and  the  con- 
tract price,  for  reasonable  diligence  will  In 
such  case  obtain  tbe  contracted  article  at  the 
market  price.  Another  limitation  upon  spe- 
cial damages  is  that  they  must  not  be  so  un- 
certain and  conjectural  that  they  cannot  with 
practical  safety,  be  ascertained.  Qriffln  v. 
Oolver,  supra;  Shepard  v.  Mllw.  O.  L.  Co., 
supra;  Wright  v.  Mulvaney*  78  Wte.  89,  46 
N.  W.  1046,  8  L.  R.  A.  807,  23  Am.  St  Rep. 
893;  Treat  v.  Hlles,  81  Wis.  280,  50  N.  W. 
886.  It  is  under  this  last  limitation  that 
prospective  profits  have  In  many  cases  been 
held  not  a  proper  measure  of  damages.  If, 
however,  the  contemplated  result  of  breach  of 
a  contract  is  to  deprive  the  innocent  party  of 
profits,  the  defaulting  party  ought  to  compen- 
sate him  therefor.  Otherwise  complete  Jus- 
tice is  not  done,  and  the  contract,  which  in 
ultimate  analysis  is  the  foundation  of  com- 
merce, la  robbed  wholly  or  partially  of  Its 
sanction.  Only  when  the  estimate  of  pros- 
pective profits  involves  such  degree  of  specu- 
lation and  uncertainty  that  It  Is  likely  to  work 
Injustice,  rather  than  Justice,  should  courts  re- 
ject It  If  loss  of  profits  is  the  result  of  the 
breach  of  the  contract  Richardson  v.  Ohyno- 
weth,  26  Wis.  656;  Poposkey  v.  Munkwltz, 
68  Wis.  322,  82  N.  W.  36,  60  Am.  Rep.  858; 
Treat  v.  Hlles,  supra;  Sbadbolt  etc.,  Co.  v. 
Topllff,  86  Wis.  618,  66  N.  W.  866;  Schu- 
maker  v.  Hehiemaim,  99  Wis.  261,  74  N.  W. 
786. 

Attempting  to  apply  these  principles  to  the 
damages  In  the  present  case,  some  rules  for 
ascertaining  the  damages  recoverable  become 
obvious:  First  U  the  defendant  upon  ascer- 
taining the  breach  of  this  contract  with  ordi- 
nary diligence,  that  Is,  the  diligence 
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tbe  ordinarily  pmdent  and  diligent  man,  or 
tbe  great  mass  of  mankind,  under  like  cir- 
cumstances, would  have  exercised,  could  bave 
promptly  obtained  springs  such  as  those  spec- 
ified In  the  contract  In  tbe  open  market,  be 
can  recover,  as  general  damages,  only  tbe 
difference  between  the  price  at  which  he 
conid  so  have  obtained  them  and  the  contract 
price,  together  with  such  special  damages  as 
be  must  nevertheless  have  suffered,  such  as 
necessary  expenses  In  finding  and  procuring 
such  other  springs,  or  In  his  efforts,  consist- 
ent with  reasonable  prudence  and  diligence, 
to  expedite  delivery  of  contract  springs.  Of 
course,  defendant's  acts  In  omitting  to  make 
purchases  of  springs  which  bad  to  be  manu- 
factured before  tbey  could  be  furnished  must 
be  viewed  in  tbe  light  of  all  tbe  circumstan- 
ces, including  tbe  frequent  assurances  from 
plaintiff  that  it  would  ship  soon,  and  probably 
earlier  than  tbe  springs  could  be  made  else- 
where. Plaintiff  cannot  complain  because 
defendant  relied  on  such  assurances  and  pre- 
termitted efforts  to  buy  elsewhere,  if  such 
would  have  been  the  conduct  of  ordinarily 
prudent  persons  under  those  circumstances. 
If,  on  the  other  hand,  the  evidence  shall  dis- 
close that  springs  such  as  defendant  contract- 
ed for  were  not  purchasable  in  the  open  mar- 
ket, or  were  of  designs  specially  adapted  for 
defendant's  vehicles  and  obtainable  only  by 
special  order  to  some  manufacturer,  so  that 
they  were  not  obtainable  by  such  diligence  as 
above  defined,  and  that,  by  plaintiff's  failure 
to  deliver  at  the  time  agreed,  defendant  was 
prevented  from  producing  from  its  factory 
the  number  of  vehicles  which,  but  for  tbe 
plaintiff's  delay  *in  delivering,  that  factory 
would,  with  reasonable  certainty,  have  pro- 
duced, and  that  defendant,  with  reasonable 
certainty,  would  have  been  able  to  sell  all  of 
sncb  output  during  the  then  current  season. 
In  snch  case  it  is  clear  the  defendant  would 
have  lost  tbe  difference  between  the  cost  of 
manufacture  and  the  net  selling  price  of  the 
vehicles  it  was  so  prevented  from  manufac- 
turing and  selling.  Such  sum,  then,  it  would 
be  entitled  to  recover  from  plaintiff,  if  the 
latter  had  knowledge  of  such  facts  with  ref- 
erence to  defendant's  business,  or  to  tbe  vehi- 
cle manufacturing  business  generally,  that  Its 
officers  or  agents,  as  reasonable  men,  should 
have  contemplated  that  such  Injury  might 
probably  result  from  failure  to  supply  springs 
at  the  time  required  by  the  contract  This  is 
in  effect  allowing  defendant  tbe  value  of  the 
use  of  its  factory  so  far  as  that  use  was  pre- 
vented by  the  breach  of  the  contract,  a  meth- 
od of  measuring  damages  approved  in  Hinck- 
ley V.  Beckwlth,  13  Wis.  31.  This  method  of 
measuring  the  damage  is  greatly  more  cer- 
tain and  comprehensive  than  that  contended 
for  by  defendant,  consisting  of  numerous  ele- 
ments. Thus  the  attempt  to  prove  that  de- 
fendant had  orders  for  certain  vehicles  of 
which  a  part  were  canceled  because  of  Its 
delays  in  filling  them,  and  to  predicate  there- 
on damages  to  tbe  amount  of  the  profits  in- 


cluded in  the  price  of  the  com 
vehlcl'^8,  Involves  tbe  fallacious 
that  tbe  profit  on  any  such  vehii 
hand  has  been  lost.  Any  such  vi 
afterwards  have  been,  or  may  yet 
others  at  the  same  or  greater  pr! 
the  attempt,  uncertain  at  best,  ' 
the  extent  to  which  men  In  the 
partments  of  the  factory  were  k 
ness  by  failure  of  seasonable 
springs,  in  order  that  their  lost 
be  recovered  as  a  specific  eleme 
age.  Is  rendered  wholly  unnecessa 
element  will  be  included  in  the  los 
factory  and  plant.  Further,  it 
that  allowance  of  both  tbe  last  me 
ments  of  damage  would  involve  i 
ure  of  duplication.  Still  further, 
that  defendant  diminished  its  f 
wliat,  both  in  its  factory  and  in 
department.  Now,  if  profits  on  co 
ed  orders  were  adopted,  we  see 
why  savings  resulting  from  redui 
penses  must  not  be  ascertained  an 
That  necessity  disappears  if  we  ai 
value  of  the  lost  use  of  the  wbol 
ment  as  measured  by  comparison 
put  according  to  its  capacity  unde 
cumstances  and  its  output  as  ii 
plaintiff's  default  That,  In  the 
long-established  business,  past 
may  establish  with  sufficient  ceri 
would  have  been  the  course  and 
that  business  during  a  certain  p 
terruptlon,  has  support  from  I 
Beckwlth,  supra;  Sbepard  v.  Gat 
supra;  Shadbolt,  etc.,  Co.  v.  Topi 
513,  66  N.  W.  854;  Scbumaker  v.  1 
supra.  It  is  also  held  that  the  ei 
do  in  fact  occur  may  serve  to  i 
ciently  certain  the  damages,  if  tl 
eo  extraordinary  or  beyond  expei 
they  would  not  have  been  reason 
the  contemplation  of  the  contract 
Treat  v.  Hiles,  supra;  Guetzkow  i 
supra;  McCall  T.  Icks,  107  Wis. 
W.  300. 

In  addition  to  the  element  of 
ready  discussed,  denominated  "1 
factory,"  the  defendant  is  also  en 
cover  the  expenses  of  any  efforts 
consistent  with  due  and  reasonabl 
to  avert  such  general  damages,  in 
certain  journeys  of  officers  and  < 
Racine  and  to  Chicago  to  expedii 
ment  of  springs  under  this  con 
plalntUTs  default  became  appare 
tbe  way  of  some  other  trips  to  fli 
chase  springs  from  others  to  supp! 
of  those  plaintiff  had  failed  to 
time,  together  with  the  necessar; 
cost  of  any  springs  so  purchased, 
of  damage  results  from  the  duty 
fendant  already  mentioned  to  e: 
diligence  to  minimize  its  damages 
Ing  that  plaintiff  would  defanll 
pense  of  such  efforts  is  directly'^ 
to  the  breach  of  the  contract  r  ^ 
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tbe  legal  duty  of  defendant,  was,  of  course^ 
within  the  contemplation  of  the  parties  at 
the  time  of  contracting. 

Aa  we  have  already  intimated,  tbe  liability 
of  the  plaintiff  for  any  damages  depends  on 
whether  It  oaght  reasonably  to  have  contem- 
plated that  damages  of  tbe  general  character 
might  probably  result  from  a  failure  to  de- 
IlTer  springs  at  the  time  agreed.  This  does 
not  require  that  it  must  have  exact  knowl- 
edge or  Information  in  detail.  One  who  sells 
to  a  merchant  necessarily  contemplates  that 
be  will  resell  in  the  ordinary  way,  and  at 
profits  not  unreasonably  variant  from  tbe 
customary  ones.  One  who  sells  to  a  manu- 
facturer parts  of  vehicles,  with  a  flzed  time 
of  delivery,  must  of  necessity  contemplate 
that  their  nondelivery  at  the  time  specified 
-will  inconvenience  and  disarrange  the  system 
of  manufacturing.  Especially  is  this  true  if 
be  la  familiar  with  the  conduct  of  such  fac- 
tories generally.  Hence  it  was  entirely  prop- 
er for  defendant  to  have  proved  knowledge  of 
the  plaintiff's  officers  or  agents  as  to  the  op- 
eration of  such  manufacturing  plants,  re- 
sulting either  from  its  years  of  contact  with 
such  business,  or  from  specific  Information 
given  as  to  defendant's  own  situation  or  as 
to  its  sales,  either  made  or  expected,  and  the 
like,  although  the  information  did  not  extend 
to  all  the  details,  such  as  the  persons  to 
whom,  or  the  prices  at  which,  sales  had  been 
or  were  expected  to  be  made.  Factories  are 
ordinarily  operated  at  a  profit  therefore  a 
reasonable  man  may  be  assumed  to  contem- 
plate that  an  Interruption  of  tbe  operation 
wUI  caase  loss  to  Its  owners.  He  need  not 
know  In  detail  Just  what  loss,  provided  it  be 
reasonable  and  within  usual  experience. 
Gnetzkow  v.  Andrews,  supra. 

We  have  now  Indicated,  at  least  generally, 
tbe  elements  which,  in  the  light  of  the  coun- 
terclaim and  the  evidence  offered,  may  go  to 
make  up  the  damages  recoverable  under  the 
tblrd  counterclaim,  if  the  jury  shall  find  the 
facts  to  warrant  them.    In  so  doing,  we  have 
by  Implication  shown  that  very  many  of  the 
exclusions  of  evidence  assigned  as  error  were 
erroneous,  and  we  may  dispense  with  dis- 
cussion of  most  of  such  assignments,  which 
are   very  numerous.    Such  rulings  on  evi- 
dence resulted  from  primary  errors  as  to  the 
mie  of  damages  and  of  the  extent  to  which 
plaintiff  must  have  had  knowledge.  In  all  the 
details,  of  tbe  effects  which  its  delay  in  deliv- 
ery of  springs  would  have  on  defendant     We 
may,   however,  brlefiy  mention  some  of  the 
classes  of  evidence  which  tbe  court  excluded: 
As  already  said,  the  court  should  have  ad- 
mitted any  evidence  tending  to  prove  even 
general  knowledge  on  the  part  of  tbe  plaintiff 
of  how  tbe  wagon  business  was  carried  on, 
t       either  in  manufacturing,  selUng,  or  obtaln- 
t      Ing    the    necessary    supplies    of    material; 
^     whether  such  knowledge  was  derivable  from 
|J|     its  general  familiarity  with  the  wagon  busl- 
i?J   nesa,  or  from  facts  communicated  to  It  at 


or  prior  to  the  time  of  the  making  of  the  con- 
tract 

Evidence  of  the  custom  of  operating  the 
factory,  tending  to  show  the  manner  in 
which,  and  extent  to  which,  nonsupply  of 
springs  interrupted  its  operation  and  dimin- 
ished Its  efficacy,  was  admissible. 

Also  evidence  of  the  actual  effect  of  ab- 
sence of  springs  after  the  time  at  which 
the  respondent  was  bound  by  contract  to 
make  delivery.  This  may  Involve  the  extent 
to  which  men  were  kept  in  idleness  or  the 
efficiency  of  their  labor  impaired,  and  the 
nonutility  or  lessened  utility  of  any  springs 
received  from  the  plaintiff  after  tbe  contract 
period,  and  especially  after  the  alleged  close 
of  the  season. 

Also  proof  of  the  capacity  of  the  shop  dur- 
ing the  period  of  complete  or  partial  Inter- 
ruption after  the  springs  were  dne,  con- 
.  fined,  however,  to  that  which  was  ordinary 
and  usual. 

We  are  unable  to  discover  the  relevancy, 
however,  of  the  money  valne  of  the  time  of 
men  lost  by  reason  of  want  of  springs,  as  It  is 
not  a  proper  specific  element  of  recovery. 

Another  class  of  evidence  which  was  clear- 
ly admissible  was  that  tending  to  show  that 
defendant  had  sufficient  supply  of  materials 
and  parts  of  wagons — other  than  springs-^nd 
of  labor  to  keep  its  factory  running  to  an 
extent  not  exceeding  that  which  was  usual 
and  customary. 

Also  evidence  to  prove  the  fact  of  sales  in 
excess  of  what  the  factory  was  able  to  pro- 
duce with  the  shortage  of  springs.  To  this 
end  the  orders  received,  either  before  or  afteV 
the  contract,  were  relevant,  provided  they 
did  not  exceed  such  as  should  have  betfn 
within  the  reasonable  contemplation  of  the 
parties. 

We,  however,  do  not  deem  admissible  proof 
of  the  profits  on  tbe  specific  vehicles  Included 
in  these  orders,  for  reasons  already  stated. 

Another,  class  of  evidence  which,  gener- 
ally, should  have  been  admitted,  was  that 
bearing  upon  whether  a  market  existed  from 
which  tbe  defendant  with  reasonable  dili- 
gence, could  have  supplied  itself  promptly 
enough  to  have  avoided  other  damage  by 
merely  paying  some  enhanced  price  for 
springs.  In  this  is  Involved  testimony  which 
was  offered  that  springs  in  quantity  sufficient 
for  factories  such  as  this  were  ordinarily 
obtained  and  obtainable  only  by  contract  long 
enough  in  advance  to  enable  their  manu- 
facture; also  description  of  the  sprini;s  con- 
tracted for,  to  the  extent  at  least  of  show- 
ing whether  they  were  peculiar  in  any  of 
their  details,  so  as  to  be  especially  adapted  to 
the  types  of  vehicles  manufactured  by  de- 
fendant 

Evidence  was  also  admissible  to  show  the 
diligence  exercised  by  the  defendant  after 
it  had  reasonable  ground  to  believe  tbat 
plaintiff  would  default  in  seasonable  delivery. 
In  tbe  way  of  attempting  to  obtain  springs 
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elsewhere  or  to  expedite  the  sblpments  from 
plalntlCTa  place  of  manufacture,  and  therein 
to  show  representations  and  promises  on  the 
part  of  the  plaintiff  which  might  have  in- 
duced It  to  forego  efforts  which  It  might  oth- 
erwise have  made:  as,  for  example,  in  the 
release  or  partial  release  of  its  former  con- 
tract  with  the  Lewis  Company  of  Michigan. 

Defendant  should  also  be  permitted  to 
prove  expenses  incurred  in  such  reasonably 
diligent  efforts  to  obtain  springs  after  It 
ascertained  that  the  plaintiff  could  not  fur- 
nish them  within  the  time  limit  of  the  con- 
tract 

Various  letters  between  the  defendant  and 
the  Higglns  Spring  Company,  at  whose  fac- 
tory plaintiff  was  having  the  contract  springs 
manufactured,  were  offered  in  evidence. 
Possibly  the  fact  of  the  writing  of  .some  of 
these  letters  might  have  been  admissible  as 
bearing  upon  the  defendant's  diligence,  but 
of  course  they  are  res  inter  alios  acta,  and 
could  not  be  received  as  evidence  of  any  facts 
stated  In  them. 

Evidence  having  been  given  of  the  receipt 
of  a  letter  from  the  plaintiff,  referred  to 
in  a  letter  received  in  evidence,  and  tliat 
diligent  search  had  been  made  for  that  let- 
ter, but  that  it  could  not  be  found,  offer  was 
made  to  prove  its  contents  by  the  testimony 
of  a  witness  who  bad  seen  it  This  was  ex- 
cluded, on  what  theory  we  do  not  understand. 
If  the  letter  itself  was  material  and  its  losa 
was  established,  the  foundation  for  secondary 
evidence  of  its  contents  would  seem  to  have 
existed.  Notice  to  the  plaintiff  to  produce  it 
was  not  essential,  for  there  was  no  reason  to 
suppose  that  it  was  in  plaintlfTs  custody, 
having  been  written  to  and  received  by  the 
defendant.  * 

Tlie  court  rightly  excluded  evidence  of- 
fered to  show  willfulness  of  the  plaintiff  in 
its  breach  of  the  contract  Such  fact  was 
wholly  Irrelevant  Motive  could  neither  cre- 
ate, nor  increase  its  liability  In  this  action, 
founded  upon  breach  of  contract 

A  special  contention  is  made  that  although 
plaintiff  might  not  have  bad  knowledge  of 
such  facts  as  to  make  it  contemplate  all  the 
results  of  its  breach  at  the  time  of  the  mak- 
ing of  the  contract  in  December,  still  on  Feb- 
ruary 23d  following  it  entered  Into  a  new 
agreement  uiton  consideration  that  defend- 
ant should  refrain  from  supplying  itself  with 
springs  elsewhere,  that  It  would  deliver  all 
the  springs  mentioned  In  the  former  contract 
within  SO  days  from  that  date,  and  that  at 
that  time  it  received  certain  additional  and 
specific  information  of  the  predicament  in 
which  failure  of  delivery  would  plunge  the 
defendant  Doubtless,  if  a  new  and  valid 
agreement  was  made  at  that  time,  it  would 
be  material  to  establish  the  knowledge  which 
the  plaintiff  had  as  affecting  its  liability  for 
a  breach  of  that  agreement  provided  any 
counterclaim  had  been  pleaded  for  such  dam- 
ages. We  find  no  such  counterclaim,  bow- 
ever.    There  la  no  allegation  of  a  contract 


later  than  and  different  from  that 
ly  made  on  December  17th,  henc 
of  the  communications  to  plaintiff 
ary  23d  was  not  relevant  and  was 
eluded. 

From  tlie  foregoing  It  is  of  com 
that  the  court  also'  erred  in  direci 
diet  in  favor  of  the  plaintiff,  di 
defendant  all  recovery  upon  its  t 
tetclaim.  Evidence  had  been  Int 
offered  to  establish  the  breach  o 
tract  to  establish,  at  least  varloue 
the  part  of  the  defendant  to  ml 
damages  resulting  from  that  bret 
way  of  seeking  to  obtain  springs 
the  plaintiff  and  from  others,  and 
succeeded  to  some  extent  Evldem 
been  admitted  of  certain  expense! 
ing,  although  that  as  to  other  ex] 
been  excluded.  There  was  also  ev 
talnly  tending  to  establish  genera 
in  the  line  of  impairment  of  the 
the  factory,  as  above  discussed,  ai 
exi)erience  of  plaintiff  in  dealing 
tories  of  this  general  character,  so 
from  the  evidence  actually  admltte 
might  have  found  facts  to  warran 
covery. 

Judgment  reversed,  and  cause 
for  a  new  trial. 


PBEDERICKSON  v.  NELS( 

(Supreme  Court  of  Michigan.  Dec. 

ASSAULT  AND  BATTBRY-INSTRO 

1.  In  an  action  for  assanlt  and  bat 

plaintifTs  evidence  was  that  defen< 

ner  to  the  ground  and  inflicted  injt 

afterwards  resulted  in  a  miscarriage 

ror  to  instruct  that,  to  entitle  plainti 

er,  the  jury  must  find  that  as  a  n 

juries  inflicted  by  defendant  a  mia( 

suited. 

Error  to  Circuit  Court  Kalkasl 
Clyde  C.  Chittenden,  Judge. 

Action  by  Mary  Frederlckson  aj 
mus  Nelson.  There  was  Judgme 
fendant  and  plaintiff  brings  e 
versed. 

Charles  A.  Wlthey  <J.  B.  Blch 
counsel),  for  appellant  Ernest  C. 
appellee. 

OABPENTER,  J.  PlalntUt  < 
this  suit  to  recover  damages  for 
and  battery.  Her  testimony  tend* 
that  without  provocation  defendan 
her,  and  threw  her  to  the  groun 
flicted  injuries  which  afterwards 
a  miscarriage.  Defendant's  testii 
ed  to  prove  that  plaintiff  was  the 
and  that  he  did  nothing  exceptc  t 
assault  committed  by  ber.  Jf^he 
submitted  to  a  jury,  who  re'tdere< 
for  defendant  3> 

Complaint  is  made  of  tb  %  follow 
of  the  cbarge  of  the  courtdt;  "Befor 
tiff  can  recover,  you  mu.<tr^t  find  th 


Digitized  by 


Google 


Mich.) 


STANDARD  WINE  CO.  ▼.  CHIPMAN. 


679 


facts:  First,  that  the  defendant,  Rasmus  Nel- 
bon,  first  assaulted  the  plaintiff,  or  that  he 
nsed  tmreasonable  and  unnecessary  force  in 
repelling  an  assault  made  upon  him;  that  as 
a  result  of  injuries  unlawfully  Inflicted  by  the 
defendant  a  miscarriage  resulted."  What  is 
the  proper  construction  of  this  language?  If 
it  informed  the  Jury  that  the  plaintiff  could 
not  recover  unless  a  miscarriage  resulted 
from  her  injuries,  the  Instruction  was  clearly 
erroneous.  While  we  are  bound  to  assume 
that  the  trial  Judge  did  not  intend  to  conrey 
that  meaning,  we  are  also  bound  to  say  that 
the  jury  naturally  would,  and  it  Is  to  be  pre- 
sumed did,  so  Understand  it.  Nor  can  we 
say  that  the  impression  created  by  this  lan- 
guage was  removed  by  other  portions  of  the 
charge.  The  other  errors  complained  of  raise 
no  question  which  can  be  diacussed  with 
profit. 
Judgment  reversed  and  new  trial  ordered. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 


STANDARD  WINE  CO.  t.  CHIPMAN. 

(Sapreme  Court  of  Michigan.     Dec.  22,  1903.) 

ATTACHMENT  —  SHKRIFP'S  RETURN  —  AMEND- 
MENT—DUTIES OF  SHERIFF— GARB 
REQUIRED. 

1.  In  an  action  against  a  sheriff  for  failure  to 
safely  ke^  and  deliver  attached  property,  it 
n-as  error  to  permit  the  Jury  to  consider  the 
sheriff's  return  to  the  attadiment  writ,  reciting 
the  seizure  of  the  amount  of  property  claimed, 
88  amended  in  conformity  to  testimony  by  the 
sheriff  that  all  the  property  claimed  was  not 
received,  when  there  had  been  no  application 
to  amend  the  return,  and  no  evidence  thereof  in 
expectation  that  the  court  would  pass  on  its 
EutOciency. 

2.  A  sheriff  in  custody  of  property  is  not  lia- 
ble as  an  Insurer,  but  Is  bound  to  use  that  de- 
gree of  care  and  prudence  which  a  man  of  ordi- 
nary discretion  and  judgment  would  use  with 
respect  to  his  own  property. 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  the  Standard  Wine  Company 
against  Harry  F.  Cblpman.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Adolpb  Sloman,  for  appellant  Bowen, 
Douglas,  Whiting  &  Murfin,  for  appellee. 

MONTGOMBRT,  J.  The  defendant  while 
sheriff  of  Wayne  county,  levied  an  attach- 
ment upon  a  quantity  of  whisky  belonging  to 
plaintiff's  assignor,  and  made  return  of  his 
doings.  The '  attachment  suit  was  adjusted, 
and  the  casks  of  whisky  were  turned  back 
to  plalntUTa  assignor,  who  claims  that  Im- 
mediately thereafter  it  was  discovered  that 
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the  casks  had  been  tampered  with  and  some 
45  gallons  of  whisky  withdrawn,  and  another' 
50  gallons  diluted  by  substituting  water  in 
place  of  a  portion  of  the  whisky.  This  ac- 
tion is  brought  to  recover  of  defendant  for 
failure  to  keep  safely  and  deliver  the  at- 
tached property  to  the  plaintiff  on  discontin- 
uance of  the  attachment  suit.  The  evidence 
adduced  raised  a  fair  question  for  the  Jury 
as  to  the  care  of  the  proi^erty  exercised  by 
the  defendant  while  the  property  was  in  his 
custody.  Defendant  was  also  permitted  to 
offer  testimony  tending  to  show  that  the 
quantity  of  whisky  claimed  was  not  in  fact 
seized  by  him  on  the  attachment  writ  al- 
though his  return  showed  that  it  was,  and 
the  circuit  Judge  charged  that  the  return  of 
the  sheriff  was  only  prima  facie  evidence  of 
the  quantity  seized,  and  that  the  return 
might  be  considered  as  amended  to  conform 
to  the  truth  as  the  Jury  should  find  It  to  be. 
This  ruling  is  assigned  as  error. 

The  general  rule  undoubtedly  is  that  as 
between  the  parties  to  an  action  the  return 
of  the  sheriff  is  conclusive.  Green  t.  Eindy, 
43  Mich.  279,  6  N.  W.  297.  So  In  an  acUon 
against  the  sheriff  he  will  not  ordinarily,  be 
permitted  to  contradict  his  return.  Crocker 
on  Sheriffs,  §  46.  He  may  in  a  proper  case, 
and  on  proper  showing  and  notice,  be  per- 
mitted to  amend  his  return  in  the  cause  in 
which  it  is  made.  Oreen  t.  Kindy,  supra; 
Cochrane  t.  Johnson,  95  Mich.  67.  54  N.  W. 
707.  In  the  present  case,  so  far  as  appears, 
no  application  was  made  to  amend  the  re- 
turn; certainly  no  showing  was  made  in  ex- 
pectation ttiat  the  court  would  pass  'upon  its 
sufSciency.  The  plaintiff  did  not  enter  upon 
the  trial  in  anticipation  of  an  attempt  to 
contradict  the  return.  It  was  error  to  per- 
mit the  Jury  to  treat  the  return  as  amended. 

Upon  the  other  branch  of  the  case,  the  rule 
established  by  the  weight  of  authority  is 
that  a  sheriff  in  custody  of  property  is  not 
liable  as  insurer,  but  is  bound  to  use  that 
degree  of  care  and  prudence  which  a  man  of 
ordinary  discretion  and  Judgment  might  use 
with  respect  to  his  own  property.  Mechem 
on  Public  Officers,  H  760,  775;  Murfree  on 
Sheriffs,  §  961.  Plaintiff  relies  upon  a  dictum 
in  Fletcher  v.  Kalkaska  Circuit  Judge,  81 
Mich.  194,  45  N.  W.  641,  as  authority  for  re- 
quiring a  higher  degree  of  care  of  a  sheriff 
than  indicated  above;  but  a  reading  of  the 
case  will  show  that  the  point  was  not  in- 
volved, and  that  the  language  taken  as  a 
whole,  approving,  as  It  does,  of  Moore  v. 
Westervelt  27  N.  X.  239,  does  not  make  for. 
a  more  onerous  rule. 

For  the  error  pointed  out  Judgment  la  re- 
versed and  a  new  trial  ordered. 

HOOKER,  C.  J.,  ab*ent  siok,  took  no  part 
The  other  Justices  concurred. 
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CADT  T.  FAIR  PLAIN  LITERARY  ASS'N. 
(Supreme  Coui-t  ot  Michigan.     De<^  22,  1003.) 

BUILDING     CONTRACTORS  —  ACTION     BY     AS- 
SIQNEB    OF    CLAIM— LIENS— DISCHARQE^NO- 
TICB    BY    CONTRACTOR— AUTHORITY    OF   AT- 
TORNEY. 

L,  Plaintiff,  assignee  of  the  claim  of  a  build- 
ing contractor  for  balance  dne  on  completion  of 
work,  may  recover  thereon  of  defendant,  for 
whom  the  work  was  done,  though  others  nave 
filed  liens  against  the  building  for  labor;  they 
having  assigned  their  claims  to  plaintiff,  and 
the  time  for  filing  other  liens  having  passed. 

2.  Discharge  of  liens  against  a  building  is 
not  necessary  before  action  on  the  claim  of  the 
contractor  for  balance  due  on  completion  of  the 
work  is  commenced  by  the  assignee  thereof, 
who  is  also  assignee  of  the  claims  of  the  lien- 
ors; adequate  remedy  being  afforded  by  Comp. 
Laws  1897,  i  10,732,  if  the  right  of  the  owner 
of  the  building  to  discharge  of  liens  on  payment 
of  snch  balance  Is  denied. 

8.  It  is  within  the  authority  of  a  building  con- 
tractor's attorney,  who  drafts  for  him  a  notice 
required  by  Comp.  Laws  1897,  §  10,713,  to  be 
served  by  the  contractor  on  the  owner  of  the 
property  before  a  payment  may  be  required,  to 
direct  service  thereof,  so  that  service  bj  a  per- 
son directed  by  the  attorney  to  make  it  is  au- 
thorized. 

Error  to  Circuit  Court,  Berrien  County; 
Omile  W.  Coolidge.  Judge. 

Action  by  Alvah  P.  Cady  against  the  Pair 
Plain  Literary  Association.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

John  J.  Sterling,  for  appellant  Cady  & 
Andrews,  for  appellee. 

CARPENTER,  J.  Early  In  1902  one  Rob- 
ert Armstrong  built  a  hall  or  auditorium  for 
defendant  On  tbe  completion  of  his  work, 
August  6,  1902,  there  was  a  balance  on  his 
contract  of  |77.56.  On  August  15,  1902, 
Armstrong's  two  sons,  Fred  and  Hector,  filed 
claims  for  Hens  against  said  building  for 
labor  performed  by  them  as  employes  of  their 
father.  The  aggregate  amount  of  these  two 
claims  was  $106.22.  December  28,  1902,  Arm- 
strong and  Ms  two  sons  each  assigned  their 
several  claims  above  mentioned  to  plaintiff, 
and  on  the  following  day  this  suit  at  law 
was  commenced,  which  resulted  In  tbe  court 
below  In  a  judgment  for  said  balance  In 
favor  of  plaintiff. 

It  Is  contended  that  the  existence  of  the 
liens  of  the  two  Armstrong  boys  on  defend- 
ant's property  was  a  complete  answer  to 
plaintiff's  claim.  In  considering  this  conten- 
tion. It  should  be  borne  In  mind  that  when 
this  suit  was  commenced  the  liens  of  the 
two  boys,  assigned  to  plaintiff,  were  the  only 
Hens  on  rpcord,  and  that  the  time  to  file  liens 
had  elapsed.  It  Is  not  claimed,  as  mani- 
festly It  could  not  be,  that  plaintiff  can  main- 
tain this  suit  as  assignee  of  the  lien  claim- 
ants. Those  claims  can  be  enforced  only  In 
equity.  Plaintiff's  right  to  recover  at  law  the 
balance  due  on  the  contract  rests  upon  the 
assignment  of  the  principal  contractor,  Rob- 
ert Armstrong.  As  such  assignee,  plaintiff 
could  not  recover  If  the  Hen  claims  were 
outstanding,  owned  by  third  persons.     But 


we  cannot  see  how  those  claims  o 
any  objection  to  his  recovery  aftei 
acquired  their  ownership.  He  owne 
ance  due,  and  all  liens  against  it 
ment  to  him  of  the  balance  could  I 
safely  made,  and  would  have  disch 
obHgatlon  of  the  defendant  to  th< 
contractor  and  to  the  lien  claimant! 

We  think  the  objections  to  a  reco 
suit  at  law  are  without  force.  Ni 
necessary,  as  contended  by  defend 
the  Hens  should  be  discharged  b 
suit  was  commenced.  It  Is  true  tha 
ment  of  the  balance,  whether  befor 
judgment  will  entitle  the  defendai 
discbarge;  and  If  that  right  were  c 
it  Is  not  in  this  case,  for  the  Hens 
charged  before  Judgment— the  law 
an  adequate  remedy.  See  sectlo 
Comp.  Laws  1897. 

The  defendant  contends  that  thei 
evidence  tending  to  prove  the  serv 
tice  containing  names  of  laborers 
contractors,  as  required  by  secti< 
Comp.  Laws  1897.  It  Is  a  sufficlei 
to  this  contention  to  say  that  we  tl 
was  such  evidence. 

Defendant  also  contends  that  tl 
of  the  notice  was  insufficient  beca 
by  an  agent  who  received  his  autt 
from  the  contractor,  but  from  Us 
who  drafted  the  notice.  Tbe  actl 
attorney  In  directing  the  service  w 
tbe  scope  of  his  authority. 

No  other  objection  demands  discc 

The  Judgment  of  the  court  below 
ed,  with  costs. 

HOOKER,  C.  J.,  absent  sick,  too 
The  other  Justices  concurred. 


TAYLOR  V.  SUPREME  LODGE  OB 

BIAN  LEAGUE. 
(Snpreme  Court  of  Michigan.    Dec 

BBNBPIT  ASSOCIATIONa-CERTIFICAl 
CATION— FALSE  8TATBHSNTS  IN— 
DEFBNSBS  —  WAITER  —  DUES  —  MB 
FBD-RECITAL  IN  CKRTIFICATB— Di 
PRESUMFnON  OF  PAYMENT— BVIDl 

1.  Where  defendant  insurance  con 
informed  after  the  death  of  Insured  tl 
been  under  medical  treatment  for  an 
ment  some  four  or  five  years  earlier. 
after,  in  response  to  a  demand  by  pit 
torney  for  a  settlement  of  the  claim,  c 
the  distinct  ground  that  assured  had 
an  assessment,  and  never  became  a  i 
the  order,  this  constituted  a  waivei 
known  defenses,  and  precluded  defen< 
expense  of  suit  had  been  incurred, 
serting  as  an  additional  defense  a  f 
ment  made  by  insured  in  his  applicati 
had  had  no  illness  within  the  pre< 
years. 

2.  Where,  in  an  action  on  a  benet 
tificate  reciting  that  it  was  issued  in 
tion  of  the  membership  fee,  etc.,  and 
ment  of  $1.44  on  delivery  hereof,  and 
ment  on  or  before  the  last  business  d 
month  thereafter,"  it  appeared  that 
ing  agent,  who  was  intrusted  with  tl 
of  the  policy,  remitted  the  membersh; 
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tiuit  by  Ua  direction  tiie  policy  was  delivered, 
testimony  of  tiie  treasorer  of  the  local  lodge 
that  Uie  dues  had  not  been  received  by  him,  and 
of  the  treasurer  of  the  grand  lod^e  that  they 
had  not  been  transmitted  or  remitted  to  the 
Srand  lodge,  was  insaffldent  to  overcome  the 
presumption  of  payment  arising  from  the  deliv- 
ery of  tile  policy. 

3.  The  presumption  of  payment  of  dues  to  a 
benefit  life  association  arises  from  the  delivery 
of  a  policy,  reciting  that  it  is  issned  in  con- 
sideration of  the  payment  of  snch  dues  on  de- 
livery thereof. 

Brtor  to  Gircnlt  Court  Oalhoon  Connty; 
Herbert  B.  Wlnsor,  Judge. 

Action  by  Ida  B.  Taylor  against  the  Su- 
preme Lodge  of  the  Columbiaa  League. 
Judgment  for  plaintiff,  and  defendant  a]>- 
peals.    Affirmed. 

Balph  L.  Aldrlch,  for  appellant.  Andrew 
W.  Locktou  (Joel  C.  Hopkins,  of  counsel),  for 
appellee 

MCNTGOMERX,  J.  The  plaintiff  sued  and 
recovered  on  an  insurance  certificate  issued  to 
her  hiuband,  John  I.  Taylor,  In  which  plain- 
tiff was  named  as  benefldary.  The  two  main 
defenses  insisted  upon  at  the  trial  were: 
Flrst  that  John  I.  Taylor  falsely  stated  in 
bis  application  for  insurance  that  he  had  Iiad 
no  Illness  within  the  preceding  10  years,  and 
had  not  consulted  a  physician;  and,  second, 
that  tbe  assured  had  not  paid  the  dues  for 
the  month  during  which  his  death  occurred. 
Aa  to  the  question  arising  out  of  the  first 
contention.  It  may  be  stated  that  a  waiver  of 
this  defense  was  clearly  made  out  After  the 
death  of  Mr.  Taylor  It  appears  that  the  de- 
fendant's oflicers  were  In  correspondence  with 
Dr.  Pitcher,  and  were  Informed  by  blm  that 
he  had  treated  Mr.  Taylor  for  an  acute  ail- 
ment some  four  or  five  years  earlier.  With 
this  Information  before  them,  they  wrote 
plaintiff's  attorney.  In  response  to  a  letter  de- 
manding settlement  of  claim,  declining  on  tbe 
distinct  ground  that  John  I.  Taylor  never  paid 
an  assessment.  No  mention  of  any  other  de- 
fense is  made,  the  ground  of  refusal  being  dis- 
tinctly stated  that  the  deceased  never  became 
a  member  of  tbe  order.  This  constituted  a 
waiver  of  other  known  defenses,  and  defend- 
ant will  not,  after  expense  of  suit  has  been 
Incurred,  be  permitted  to  shift  ground,  and  as- 
sert additional  grounds  of  defense.  Marthin- 
son  V.  Ins.  Co.,  M  Mich.  372,  81  N.  W.  291; 
Towle  V.  Ins.  Co.,  91  Mich.  219,  51  N.  W. 
987:  Bnmham  t.  Casualty  Co.,  117  Mich.  142, 
75  X.  W.  445. 

Tbe  plaintiff  produced  a  certificate  contain- 
ing tbe  recital:  "This  certificate  is  issued  In 
consideration  of  the  membership  fee,  and  tbe 
warranties  and  agreements  contained  in  the 
application  for  this  certificate,  and  the  ap- 
plicant's medical  examination,  and  the  com- 
pliance with  and  conformity  to  all  the  stat- 
utes of  the  League  as  they  now  exist  or  as 
they  may  from  time  to  time  be  amended,  add- 
ed to,  or  repe.iled,  and  tbe  payment  of  One 
and  *Vi*«  Dollars  on  delivery  hereof,  and  a 


like  payment  on  or  before  the  last  business 
day  of  each  month  thereafter."  Tbe  defend- 
ant called  the  treasurer  of  the  local  lodge  and 
the  treasurer  of  the  grand  lodge:  The  for- 
mer testified  that  the  dues  had  not  been  re- 
ceived by  blm,  and  the  latter  that  they  bad 
not  been  transmltied  or  remitted  to  the  grand 
lodge,  and  it  Is  contended  that  this  testimony 
overcomes  the  presumption  arising  from  the 
delivery  of  the  policy.  It  appeared,  however, 
that  the  soliciting  agent  Blakesley,  did  remit 
the  membership  fee,  and  by  his  direction  the 
policy  was  delivered.  The  $1.44  was  payable 
on  delivery  of  the  policy  as  much  as  was 
the  membership  fee.  Blakesley  was  intrust- 
ed with  tbe  delivery  of  the  policy,  and  the 
Jury  might  well  have  drawn  the  inference 
that  tbe  full  payment  was  made  to  him.  Tbe 
Jury  found  that  the  dues  were  paid.  The 
presumption  of  payment  arises  from  the  de- 
livery of  the  policy.  Petherick  v.  Order  of 
Amaranth,  114  Mich.  420,  72  N.  W.  282;  Wag- 
ner V.  Supreme  Lodge,  128  Mich.  660,  87  N. 
W.  903:  In&  Co.  v.  Wolf,  37  lU.  354,  87  Am. 
Dec.  251;  Ins.  Co.  v.  Fennel],  49  111.  180.  As 
we  find  a  waiver  of  tbe  alleged  breach  of 
warranty,  and  that  there  was  evidence  to 
support  the  finding  that  the  dues  were  paid, 
tbe  other  questions  discussed  are  rendered 
Immaterial. 
Judgment  afiirmed. 

I      HOOKER,  C.  J.,  absent  sick,  took  no  part. 
1  The  other  Justices  concurred. 


WHITE  V.  WHITE. 
i  (Snpreme  Court  of  Michigan.     Dec.  22,  1903.) 
i  DrVORCEl-APPEAL.-RKVIKW  OF   FACTS. 

I       1.  In  a  suit  for  divorce,  when  a  consideration 
I  of  the  entire  record  satisfies  the  Supreme  Court 
I  that  a  wrong  conclusion  has  been  reached,  the 
I  decree  will  not  be  allowed  to  stand. 
I 

Appeal  from  Circuit  Court,  Ingham  County, 
I  In  Chancery;   Howard  Wlest  Judge. 
I      BUI  for  divorce  by  Myrtle  K.  White  against 
!  Thomas  E.  White.     From  a  decree  for  de- 
I  fendant  complainant  appeals.     Reversed. 

Q.  A.  Smith  and  O.  J.  Hood,  for  appellant 
Thomas,  Cummins  &  Nichols,  for  appellee. 

i      MOORE  J.     This   is  a   bill  for  divorce. 
!  B^m  a  decree  dismissing  the  bill,  the  case 
';  is  brought  here  by  appeal.     The  cause  as- 
signed by  the  bill  Is  extreme  cruelty.    The 
i  testimony  of  the  complainant  is  to  the  effect 
;  that.  In  addition  to  striidng  her,  the  defend- 
!  ant  Insisted  upon  having  sexual  Intercourse 
I  with  her  during  her  pregnancy,  and  up  to 
within  a  month  before  the  child  was  bom, 
and  against  her  protest  within  two  weeks 
after  Its  birth,  and  wliile  she  was  still  sick; 
that  he  continued  to  Insist  upon  excessive 
sexual  Intercourse,  so  as  to  greatly  Impair 
her. health,  and,  to  accomplish  his  purpose, 
would  use  force.    Her  testimony  is  conflrmpd 
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In  part  by  tbe  testimony  of  her  mother  and 
ber  attending  physician.  Defendant  denied 
many  of  the  details  of  her  testimony,  and  de- 
nied that  against  her  wish,  he  had  excessive 
intercourse  with  her.  He  did  not  deny  ber 
testimony  as  to  what  occarred  jast  before 
and  ]u8t  after  tbe  birth  of  the  child,  and 
admitted  that  upon  one  occasion  he  used 
force  to  accomplish  bis  purpose.  We  are  not 
unmindful  of  the  rule  that,  where  the  trial 
Judge  has  seen  and  heard  the  witnesses.  It 
gives  him  an  advantage  In  determining  their 
credibility,  and  this  court  ought  not  to  light- 
ly reverse  a  decree  made  nnder  such  condi- 
tions. Nicholas  V.  Nicholas,  50  Ificb.  162, 
15  N.  W.  84.  On  tbe  other  hand,  when  a 
consideration  of  the  entire  record  satisfies 
us  that  tbe  trial  court  has  reached  a  wrong 
conclusion,  its  decree  ought  not  to  stand. 
Rosecrance  v.  Rosecrauce,  127  Mich.  S22.  86 
N.  W.  800:  Kniclierliocker  v.  Kniclcerbocker 
(filed  Dec.  1,  1903)  97  N.  W.  1117.  Tbe  testi- 
mony In  tbe  case,  incindinf;  correspondence, 
is  of  too  disgusting  a  character  to  put  in 
print  It  Is  sufficient  to  say  of  It  tliat  we 
think  it  establishes  tbe  right  of  complainant 
to  a  decree,  under  tbe  following  authorities: 
Melvin  V.  Melvin,  58  N.  H.  568,  42  Am.  Rep. 
005;  Bishop  on  Mar.  &  Div.  {  1629;  Nelson 
on  Div.  &  Sep.  i  304;  Walsh  v.  Walsh,  61 
Mich.  554,  28  N.  W.  718. 

Tbe  decree  of  tbe  court  below  is  reversed, 
nnd  one  will  be  entered  here  in  accordance 
with  this  opinion. 

HOOKER,  C.  J.,  absent  sick,  took  no  part 
Tbe  other  Justices  concuired. 


C.  H.  OTTLH  CO.  v.  WOODWARD  AVE. 

CEMETERY  ASS'N  et  al. 

(Supreme  Court  of  Michigan.     Dec.  22,  1903.) 

EQUITY— OBNBRAL  DBMtJRRER— BILL  GOOD  IN 

PART— CKMBTBRY    CORPORATION— 

STOCKHOLDBRS'  LIABILITY. 

1.  Where  a  bill  In  chancery  contains  any 
ground  of  equitable  relief,  a  general  demurrer 
must  be  overruled  as  to  the  whole  bill. 

2.  Act  No.  12,  Pub.  Acts  1869,  entitled  "An 
act  to  authorize  and  encourage  the  formation  of 
corporations  to  establish  rural  cemeteries,"  etc., 
provides  (section  2)  for  articles  of  incorporation 
stating  the  amount  of  land  which  It  is  proposed 
to  purchase,  the  amount  of  capital  required,  the 
number  of  shares,  and  the  names  of  subscribers, 
with  the  number  of  shares  subscribed  by  each. 
Section  3  provides  that  at  the  time  of  the  8ut>- 
scription  20  per  cent,  of  the  amount  subscribed 
by  each  must  be  paid  into  the  treasury,  and 
when  the  whole  amount  of  the  capital  stock  is 
subscribed,  and  20  per  cent,  actually  paid  in, 
a  copy  of  the  articles  of  the  association,  togeth- 
er with  the  treasurer's  affidavit  as  to  amount 
paid  in,  may  be  filed  in  the  county  clerk's  office. 
Comp.  Lews,  c.  269,  relating  to  proceedings 
against  corporations  in  chancery,  gives  chancery 
courts  Jurisdiction  over  corporate  officers  to 
compel  accountings,  etc.,  and  provides  for  the 
sequestration  of  corporate  property  where  judg- 
ment has  been  obtained  and  execution  returned 
unsatisfied.  Section  9780  provides  that  tbe 
chapter  shall  not  extend  "to  the  proprietors  of 

f  1.  Sm  Bautty,  vol.  U,  Cent.  Dls.  i  tCL 


any  burying  ground  incorporated  und( 
of  this  state."  Held  that  notwithsti 
limitation  of  the  remedy  provided 
Ijiws,  c.  268,  the  stockholders  of  t 
corporation,  which  had  no  tangible  i 
against  which  execution  had  been  re 
satined,  were  liable  for  the  corporat 
the  extent  of  the  unpaid  capital  stoci 

Appeal  from  Circuit  Court  Wayi 
In  Chancery;   Flavius  L.  Brooke,  ^ 

Suit  by  the  C.  H.  Little  Compai 
the   Woodward   Avenue   Cemeterj 
tlon  and  others.     From  an  order 
in  part  a  demurrer  to  the  bill,  bo 
appeal.    Reversed. 

Tbe  bill  in  tliis  case  alleges  tb 
vember  20,  1902,  tbe  complainant 
a  Judgment  in  tbe  Justice  court  t 
against  tbe  defendant  the  Woodwa 
Cemetery  Association,  a  corporatlc 
sum  of  $242.22,  damages  and  cosi 
transcript  of  said  Judgment  was  c 
to  tbe  circuit  court  for  Wayne  c 
execution  issued  and  returned  In 
wholly  unsatisfied,  and  that  tbe 
tion  for  said  Judgment  was  a  note 
goods,  wares,  and  merchandise  soli 
etery  association,  to  be  used  npoi 
for  tbe  betterment  thereof,  in  '' 
cemetery  association  claimed  to  t 
interest,  located  on  Woodward  t 
the  township  of  Greenfield,  in  Wa 
ty;  that  Its  articles  of  association 
and  that  defendants  Jacobs,  HiUm 
and  others  were  subscribers  to  t 
stock  of  said  association;  that  it  t 
pears  by  tbe  afildavit  of  Cliarles  V 
treasurer  thereof,  that  all  of  tbe  ca 
bad  been  subscrll)ed  for,  and  tliat  2 
of  tbe  amount  of  capital  sabscrib* 
actually  been  paid  In,  bat  complain 
upon  information  and  belief,  and  c 
fact  to  be,  that  such  20  per  cent  1 
the  time  thereof  been  paid  in,  not 
thereof,  and  that  none  of  tbe  en 
scribed  for  has  since  been  paid  1 
subscribers,  or  any  or  either  of  the 
part  thereof,  and  that  said  subscr 
spiring  together  to  defraud  its  ere 
defeat  them  In  tbe  collection  of 
counts,  and  particularly  complains 
maliciously  and  willfully  caused 
davit  to  be  executed  and  filed  with 
des  of  incorporation,  well  knowlnf 
to  be  false  and  untme;  that  it  w 
Ject  of  tbe  cemetery  association  t 
40  acres  of  land  out  Woodward  &^ 
to  make  and  maintain  perpetually 
burying  ground  and  cemetery,  am 
and  rights  of  burial  therein,  and 
cemetery  association  was  organii 
Comp.  ILaws,  {{  8399-8412,  being  ' 
authorize  and  encourage  tbe  format 
poratlons  to  establish  rural  ceme 
to  provide  for  the  care  and  mi 
thereof";  that  tbe  project  of  esta 
cemetery  as  aforesaid  has  been  a 
that  it  now  has  no  land  and  no  tani 
erty  subject  to  levy  and  sale  an( 
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tlon,  and  tbat,  so  far  as  known,  the  only  as- 
set of  said  association  is  the  liablilty  of  said 
subscribers  to  the  capital  stoclc  thereof  for 
their  subscriptions  thereto;  and  tbat  this  bill 
is  aied  for  the  pnrpose  of  enforcing  payment 
of  the  unpaid  snbscrlptlonB  to  said  capital 
stock,  and  the  whole  thereof,  or  such  por- 
tion as  may  be  necessary  to  satisfy  any  de- 
cree which  may  be  entered  herein  with  costs. 
The  prayer  for  relief  is  that  the  court  may 
ascertain  and  determine  the  amount  remain- 
ing unpaid  by,  and  due  from,  each  and  every 
of  the  subscribers  to  the  capital  stock  of  the 
cemetery  association,  and  that  it  order,  di- 
rect, and  enforce,  by  proper  proceedings  here- 
in, payment  of  the  unpaid  portion  thereof,  or 
so  much  thereof  as  may  be  necessary  for  the 
purpose  aforesaid,  into  this  conrt,  or  to  a  re- 
ceiver, for  the  nse  and  ben^t  of  ^wmplaln- 
ant,  from  any  or  all  of  the  said  subscribers, 
and  in  case  it  shall  be  determined  that  such 
order  cannot  be  enforced  as  against  any  such 
subscriber  or  subscribers  by  reason  of  his  or 
their  Insolvency,  or  that  he  or  they  be  not 
'Trithln  the  jurisdiction  of  this  conrt,  then 
tliat  the  remaining  subscribers,  or  any  of 
them,  may  be  ordered  and  directed  to  pay  in 
the  full  amount  remaining  unpaid  on  their 
subscriptions,  and  ttiat  a  receiver  be  appoint- 
ed, etc.  The  defendants  Jacobs,  Hillman, 
and  Davis  demurred  to  the  said  bill  for  the 
following  reasons:  (1)  That  the  only  pro- 
visions of  tbe  statutes  of  this  state  under 
which  the  complainant  can  claim  the  relief 
asked  for  in  its  bill  in  this  case  Ib  under 
chapter  289  of  the  Ck>mpiled  I^aws  (sections 
9755-0780),  and  that  section  26  (Comp.  Laws, 
(  9780)  of  said  chapter  provides  "that  the  pro- 
visions of  this  chapter  shall  not  extend  to 
any  incorporated  library  or  lycenm  society; 
to  any  religioos  corporation,  or  any  Incor- 
porated academy  or  select  school;  nor  to 
tbe  proprietors  of  any  burying  ground  in- 
corporated under  the  laws  of  this  state"; 
(2)  tbat  tbe  claim  upon  which  judgment  was 
rendered  in  favor  of  tbe  complainant  and 
against  the  cemetery  association  was  not  a 
labor  claim;  (3)  tbat  no  liability  la  imposed 
upon  stockholders  for  tbe  debts  of  a  ceme- 
tery association  nnder  tlie  act  under  which 
this  cemetery  association  was  organized.  Up- 
on the  bearing  of  this  demurrer,  it  was  sus- 
tained, as  to  any  relief  against  any  of  the 
defendants,  to  the  extent  of  80  per  cent  of 
the  amount  of  tbe  capital  stock  of  the  com- 
pany, and  overruled  as  to  20  per  cent  of  the 
anoonnt  of  tbe  capital  stock  of  tbe  company; 
and  it  is  as  to  this  20  per  cent,  that  the  de- 
fendants Jacobs,  Hillman,  and  Davis  appeal. 
Botb  parties  appeal. 

Willard  E.  Warner,  for  complainant  Pat- 
terson &  Patterson,  for  defendant  Jacobs. 
D.  Li.  Davis  (P.  B.  Bromley,  of  counsel),  for 
defendants  Davis  and  Hillman. 

GRANT,  J.  (after  stating  the  tacts).  1. 
Tbe  conrt  erred  in  sustaining  the  demurrer 
In  part  and  overmling  it  in  part    When  a 


bill  in  cliancery  contains  any  ground  of  eQ- 
uitable  relief,  a  general  demurrer  must  be 
overruled  as  to  the  whole  bilL  Tbe  com- 
plainant Is  entitled  to  an  answer,  and  all  the 
questions  will  arise  niran  the  final  hearing 
upon  pleadings  and  proofs.  Williams  v.  Hub- 
bard, Walk.  Ch.  28;  Clark  v.  Davis,  Har.  227; 
Thayer  v.  Lane,  Id.  247;  Hawkins  v.  Cler- 
mont 16  Mich.  511.  However,  inasmuch  as 
both  parties  have  appealed,  Iiave  fully  ar- 
gued the  question  involved,  and  are  evident- 
ly desirous  of  its  adjudication,  we  determine 
the  question. 

2.  Tbe  defendant  corporation  was  organ- 
ized under  Act  No.  12,  p.  12,  Pub.  Acts  1869. 
entitled  "An  act  to  authorize  and  encourage 
the  formation  of  corporations  to  establish 
rural  cemeteries,  and  provide  for  the  care 
and  maintenance  thereof."  Ck>mp.  Laws,  f{ 
8399-8412.  Section  2  (Comp.  Laws,  |  8400)  of 
tbe  act  provides  for  articles  of  incorporation, 
which  shall  state  the  amount  of  land  which  it 
is  proposed  to  purchase,  the  amount  of  capi- 
tal required  to  make  such  purchase  and  to 
fence  and  improve  the  grounds,  tbe  number 
of  shares,  and  tbe  names  of  the  subscribers 
to  the  stock,  with  the  number  of  shares  sub- 
scribed by  each,  etc.  Section  3  ((Tomp.  Laws, 
S  8401)  provides  that,  at  the  time  of  tbe  sul>- 
Bcrlptlon  to  said  capital  stock,  20  per  cent  of 
the  amount  subscribed  by  each  must  be  paid 
Into  the  treasury,  and  when  tbe  whole 
amount  of  the  capital  stock  Is  subscribed, 
and  said  20  per  cent  actually  paid  In,  a  copy 
of  tbe  articles  of  association,  together  with 
the  affidavit  of  the  treasurer  that  20  per  cent 
has  actually  been  paid  in,  may  be  filed  in  the 
office  of  tbe  county  clerk.  Chapter  269  of 
the  Compiled  Laws  relates  to  proceedings 
against  corporations  in  chancery.  It  provides, 
among  other  things,  that  circuit  courts  in 
chancery  shall  have  jurisdiction  over  direct; 
ors  and  other  officers  of  said  corporations,  to 
compel  an  accounting  of  their  ofSdal  con- 
duct etc.  It  provides,  also,  for  sequestering 
the  property  of  a  corporation  where  a  judg- 
ment at  law  or  decree  In  chancery  shall  be 
obtained,  and  an  execution  returned  nnsatls- 
fled.  Section  9780,  0>mp.  Laws,  reads:  "The 
provisions  of  this  chapter  shall  not  extend  to 
any  incorporated  library  or  lycenm  society; 
to  any  religious  corporation,  or  any  incor- 
porated academy  or  select  school;  nor  to  the 
proprietors  of  any  burying  ground  incorporat- 
ed nnder  tbe  laws  of  this  state."  It  is  the 
contention  of  the  defendant  that  the  bill  in 
this  case  is  filed  under  chapter  269,  and  that 
the  section  above  quoted  prohibits  tbe  mainte- 
nance of  the  bill  in  this  case.  If  this  con- 
tention be  maintained,  it  follows  tbat  there 
is  no  liability  imposed  upon  the  stockholders 
of  the  corporations  enumerated  in  section 
9780  to  pay  for  their  stock  which  they  have 
subscribed  and  own.  A  corporation  for  cem- 
etery purposes  may  buy  land,  issue  its  obli- 
gation to  the  purchaser,  due  at  a  future  time, 
and  may  contract  for  building  the  neces- 
sary house  or  houses  thereon,  the  erection 
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of  fences,  etc.;  but,  when  tbese  creditors 
ask  for  payment,  the  corporation  may, 
througb  its  directors  and  stockholders,  say  to 
them:  "We  bare  no  tangible  property  wbicb 
you  can  reach  upon  execution.  We  bare  not 
paid  for  our  subscriptions,  and  you  cannot 
compel  us  to,  because  the  statute  prohibits 
It."  Sucb  a  proposition  Is  staocklug  to  the 
moral  sense  of  every  bonest  man.  It  is  not 
reasonable  to  suppose  that  the  Legislature 
Intended  the  statute  to  relieve  stockholders 
In  these  corporations  from  all  liability  fw 
payment  of  their  stock.  Courts  trill  not  so 
construe  the  statute  If  any  other  construc- 
tion is  reasonably  possible.  The  statute,  up- 
on its  face,  is  not  susceptible  of  this  con- 
struction. It  contemplates  that  the  capital 
stock  of  the  corporation  shall  be  paid  into 
its  treasury  to  meet  its  legal  obligations.  It 
expressly  proTldes  that  20  per  cent  shall  be 
paid  in,  as  a  prerequisite  to  the  filing  of  its 
articles  of  association.  Until  this  amount  Is 
paid.  It  Is  doubtful  whether  there  is  any  le- 
gal Incorporation.  The  stockholders  of  the 
corporation  are  not  the  proprietors  of  a 
cemetery.  The  corporation  is  the  proprie- 
tor. Aside  from  the  remedies  and  proceed- 
ings provided  by  chapter  269,  courts  of  eq- 
uity have  Jurisdiction  in  many  cases.  The 
remedies  therein  provided  are  not  exclusive. 
If  there  were  no  statute  upon  the  subject, 
equity  would  have  Jurisdiction  to  compel 
stockholders  to  pay  the  amount  of  the  cap- 
ital stock  Into  the  treasury  of  the  corpora- 
tion for  the  payment  of  its  debts.  In  Brown 
T.  Mining  Co.,  105  Mich.  653,  63  N.  W.  1000, 
the  bill  was  filed  to  wind  up  the  affairs  and 
distribute  the  assets  of  the  corporation.  The 
bill  was  diamlssed.  We  held  that  "the  court 
had  Jurisdiction  of  the  subject-matter  inde- 
pendently of  the  statute."  So,  In  this  case, 
the  remedy  provided  by  the  statute  is  merely 
cumulative.  See,  also,  Jordan  t.  Everett,  98 
Tenn.  390,  24  S.  W.  1128:  Jones  v.  Boston 
Mill  Co.,  21  Mass.  507,  16  Am.  Dec.  358;  Bid- 
die  ▼.  Moore,  8  Pa.  161.  The  bill  in  this  case 
is  In  form  the  same  as  would  be  filed  if  no 
statute  existed.  It  does  not  refer  to  the  stat- 
ute. It  is  the  common-law  duty  of  a  cred- 
itor In  such  cases  to  proceed  first  against  the 
property  of  the  corporation,  to  ascertain  if 
any  can  be  found  to  satisfy  his  debt,  before 
proceeding  against  the  stockholders.  The 
proceeding  against  the  stockholders  would  be 
entirely  unnecessary  if  there  were  tangible 
assets  subject  to  the  payment  of  creditors. 
But  as  already  stated,  this  act  upon  which 
the  defendants  rely  does  not  exempt  them 
from  proceedings  to  compel  the  payment  of 
their  subscriptions.  It  will  not  be  doubted 
that  the  directors  might  make  an  assessment 
and  sue  the  stockholders  for  the  purpose  of 
paying  the  debts  of  the  corporation,  and  that 
it  would  be  their  duty,  both  morally  and  le- 
gally, to  do  so.  What  they  have  the  power  to 
do,  and  what,  in  good  conscience  and  law, 
they  ought  to  do,  courts  of  equity  have  the 
jurisdiction  to  compel  them  to  do. 


The  case  is  remanded  for  furtt 
ings  in  accordance  with  this  op 
complainant  will  recover  costs  of 

HOOKER,  C.  J.,  absent,  slcl 
part.    The  other  Justices  concurr 


FINKBINDER  t.  ERXS 

(Supreme  Court  of  MichiKan.     Dec 

TRIAL-CONFLICTINQ    BVIDKNCE— 
OF  FACT— APPEAL,— RKVIE 

1.  Where,  in  an  action  for  damag 
ing  plaintiff's  land  by  reason  of  a  i 
by  defendant,  two  juries  found  i 
plaintiff  on  the  facts  iovolved,  but  t 
was  conflicting,  the  second  judgm 
the  appellate  court  might  deem  the 
preponderate  in  favor  of  defendant- 
disturbed. 

2.  Where  exceptions  are  not  take 
of  instructions,  sucb  action  cannot 
ed  on  appeal. 

Error  to  Circuit  Court,  Washfa 
ty;  Edward  D.  Kinne,  Judge. 

Action  by  Charles  Finkbind 
Christian  Ernst.  Judgment  in  tav 
tiff,  and  defendant  brings  error. 

This  unfortunate  and  expensi 
versy  between  neighbors  is  befor< 
second  time.  The  issue  and  th< 
suiBciently  stated  in  the  opinion 
dered.  126  Mich.  505,  85  N.  W. 
record  in  that  case  did  not  cont 
evidence.  The  present  record,  c 
pages,  contains  all  the  testimony, 
ographlcally. 

The  court  Instructed  the  Jury 
"If  you  find  from  the  evidence  thi 
is  erected  in  a  passage  or  cham 
which  the  waters  from  the  lands  o 
tiff  naturally  flow,  without  an 
means;  that  such  flowage  of  the  v 
the  lands  of  the  plaintiff  upon  tl 
the  defendant  Is  simply  due  to  1 
the  country,  through  the  rise  and 
land,  the  hills  and  valleys  tbereoi 
these  waters  fiow  upon  the  lands 
fendant  naturally  and  without  hi 
then  tlie  defendant  has  no  right  t< 
dam,  and  is  liable  for  such  damt 
plaintiff  may  have  suffered  by  rei 
of.  On  the  other  hand,  if  you  fin 
evidence  that  the  waters  of  the  ; 
not  naturally  flow  upon  the  lands 
fendant  where  this  dam  is  erecte< 
alleged  channel  where  this  dam  if 
not  a  natural  passage  for  the  si 
ters  wbicb  flow  down  from  abovi 
lands  of  the  plaintiff— then  the  def 
a  lawful  right  to  erect  this  dac 
plaintiff  cannot  recover.  If  you 
the  evidence  that  this  flowage  of  i 
the  lauds  of  the  plaintiff  is  due  B( 
action  of  Mr.  Hotrum  in  running 
over  his  lands,  and  that  but  for  thi 


f  i.  See  Appeal  and  Error,  vol.  Z,  Cent 
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Mr.  Hotrum  tbe  waters  would  not  flow  west  | 
over  the  lands  of  the  defendant,  and  that  this 
Alleg(>d  channel  upon  the  lands  of  the  de- 
fendant was  not  a  natural  passage  for  fhe 
upper  land  waters,  then  the  defendant  would 
have  n  right  to  erect  this  dam  to  prevent  the 
fiowage  upon  him  of  those  waters.     But  if 
yoQ  find  from  the  evidence  that  in  process 
of  time  these  water  channels  have  changed 
their  courses,  and  by  reason  of  wet  or  dry 
seasons,  or  other  natural  causes,  these  chan- 
nels,  wholly  through  tbe  operation  of  nat- 
ural forces,  have  undergone  changes,  then 
these   waters  must  go  where  the  laws  of 
gravitation  send  them.  Irrespective  of  time, 
and  the  defendant  would  have  no  right  to 
obstruct  the  flowage  of  those  waters,  even 
though  the  flowage  had  extended  over  only  a 
few   years;    that  is,   less   than  fifteen.     If, 
however,  these  changes  in  the  channels  of  ! 
this  water  course  are  due  to  mere  alluvium  I 
or  debris  or  washouts  appearing  in  times  of  | 
freshets,  and  caused  by  unusual  or  extraor-  ! 
dlnary    conditions,    such    changes,    I    think,  | 
would  not  be  deemed  such  natural  and  per-  ' 
manent  changes  as  would  create  any  vested  ; 
rights,  unless  the  same  had  existed  for  at  i 
least  fifteen  years.    Rivers  and  streams  some-  ' 
times    permanently    change    their    courses,  | 
without  clearly  apparent  causes.     In  such  i 
cases  I  do  not  think  time  enters  into  the  de- 
termination of  the  rights  of  the  parties.    But 
where  the  cause  Is  apparent,  and  is  due  to 
artificial  means,  or  mere  temporary  or  occa- 
sional or  extraordinary  causes,  then  a  rule  of 
fifteen  years  must  prevail,  before  the  rights 
of  flowage  can  be  lawfully  established." 

Plalntia  obtained  a  verdict  of  $175  for 
permanent  damages. 

A.  J.  Waters  (B.  H.  Thompson,  of  counsel), 
for  appellant  Lehmann  &  Stivers,  for  ap- 
pellee. 

GRANT.  J.  (after  stating  tbe  facts).  Un- 
der this  Judgment  the  defendant  may  main- 
tain Ills  dam  perpetually,  thus  throwing  all 
tbe  waters  accumulating  to  the  east  there- 
of onto  the  plaintiff's  land,  who,  upon  pay- 
ment, will  be  compensated  for  the  perma- 
nent injury  to  his  farm. 

The  main  contention  on  behalf  of  the  de- 
fendant Is  that  there  was  no  evidence  to  sup- 
port the  charge.  He  Insists  that  there  is  no 
evidence  tending  to  show  that  any  water 
ever  flowed  upon  defendant's  premises,  ex- 
cept occasionally,  and  that  such  water  Is  car- 
ried upon  and  over  defendant's  land  by  a 
three-inch  tile  drain,  and  that  there  Is  no 
evidence  tending  to  show  that  the  change  in 
the  original  channel  came  about  by  natural 
causes,  but  that  it  was  caused  solely  by  cul- 
tivation of  Mr.  Hotrum's  land.  Two  Juries 
have  rendered  verdicts  for  the  plaintiff.  The 
learned  circuit  Judge,  after  the  second  trial 
was  concluded,  entertained  a  motion  for  a 
new  trial.  In  which  motion  all  the  points  now 
raised  were  alleged  as  error,  and  carefully 


considered  by  the  Judge.  Perhaps  the  weight 
of  tbe  evidence  is  with  the  defendant,  but 
there  is  conflicting  testimony  upon  all  the 
material  points.  It  is  true  that  Mr.  Hotrum, 
a  witness  for  the  plaintiff,  testified  that  he 
supposed  the  change  in  the  water  course 
came  about  from  ordinary  cultivation.  It  al- 
so appears  that  the  soil  is  sandy,  and  the  de- 
fendant himself  testified,  "You  could  change 
its  course  with  a  boot  heel." 

We  do  not  deem  it  essential  to  review  tbe 
testimony.  It  would  serve  no  good  purpose. 
It  Is  sufficient  to  say  that  upon  all  the  points 
there  was  confiicting  evidence.  Its  weight 
was  for  the  Jury.  While  we  might  come  to  a 
different  conclusion  as  to  the  weight  of  the 
evidence  than  did  the  circuit  Judge,  yet  we 
do  not  think  this  a  case  in  which  we  should 
order  a  new  trial  for  that  reason. 

Counsel  for  defendant  assign  error  upon 
the  refusal  of  tbe  court  to  give  several  re- 
quests which  they  preferred  In  bis  behalf. 
Inasmuch  as  no  exception  to  such  refusal 
was  taken  upon  fhe  trial,  tbey  cannot  now 
be  considered.  Runnells  v.  Village  of  Pent- 
water,  109  Mich.  614,  67  N.  W.  658;  Banks  v. 
Qramer,  109  Mich.  168,  66  N.  W.  946. 

Counsel  also  allege  error  upon  rulings  up- 
on the  admission  of  testimony.  No  excep- 
tions were  taken  to  tbe  rulings,  and  tbey 
cannot,  therefore,  be  considered. 

Judgment  aflbrmed. 

HOOKER,  C.  J.,  absent,  sick,  took  no  {tart 
Tbe  other  Justices  concurred. 


KUDNBR  V.  BATH  et  aL 
(Supreme  Court  of  Michigan.    Dec.  22, 1908.) 

MECHANICS'  UENS—ASSIQNHENT— BANK- 
RUPTCY. 

1.  A  building  contractor  assigned  a  claim 
against  a  property  'owner,  together  with  his 
right  to  a  mecuanic'a  lien  therefor,  to  pay  the 
asiiignee  for  services,  and  to  pay  certain  labor- 
ers and  materialmen.  A  few  days  after  the  as- 
signment a  petition  in  bankruptcy  was  filed 
against  the  contractor,  and  thereafter  the  prop- 
erty owner  filed  a  petition  in  the  bankruptcy 
case,  setting  out  the  assignment,  and  averring 
that  if  it  was  invalid  he  was  not  indebted  to  the 
bankrupt  estate,  and  the  trustee  in  bankruptcy 
filed  a  petition  showing  that  there  was  a  dispute 
between  the  contractor  and  the  property  owner, 
and  that  the  latter  offered  to  pay  a  portion  of 
the  claim  in  full  settlement,  and  an  order  was 
made  accepting  snch  payment,  the  trustee  in 
bankruptcy  receipting  in  full  for  the  claim. 
Beld  not  to  affect  tbe  right  of  the  assignee  to  re- 
cover. 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;  Joseph  W.  Donovan,  Judge. 

Action  by  Charles  Kudner  against  Charles 
Bath  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  Is  a  proceeding  in  chancery  to  fore- 
close a  mechanic's  Hen  by  the  complainant,  as 
assignee  of  one  James  M.  Young.  Defend- 
ant Latonrette  is  the  assignee  of  a  land  con- 
tract from  defendant  Freltnghuysen. 
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was  the  purchaser  from  Latourette.  The  bill 
was  taken  as  confessed  against  Bath  and 
Frellnghuysen.  Young  had  a  contract  with 
Bath  to  do  the  brickwork  upon  the  house  to 
be  erected  upon  the  land  for  |734.  Bath 
paid  him  $255.  Toung  did  extra  work 
amounting  to  113.90.  Young  made  out  his 
bill  against  Bath,  showing  a  balance  due  of 
$492.90,  and  duly  assigned  the  same  to  the 
complainant.  The  answer  sets  up  that  on 
September  11.  1900,  Young  was  adjudged  a 
bankrupt,  and  that  on  the  2lBt  day  of  Feb- 
ruary, 1901,  he  settled  Mr.  Young's  claim  with 
the  trustee  In  bankruptcy,  by  order  of  the 
bankruptcy  court,  for  $50.  It  was  claimed 
that  the  work  of  Mr.  Young  was  Improperly 
done.  The  court  rendered  a  decree  In  favor 
of  complainant  for  $204.63.  By  the  terms  of 
the  assignment  and  the  contemporaneous 
power  of  attorney,  the  purpose  of  the  assign- 
ment was  (1)  to  pay  complainant  for  services 
rendered  and  to  be  rendered  to  Young,  (2)  to 
settle  with  and  pay  the  laborers  and  material- 
men whom  Young  owed,  and  (3)  to  pay  any 
balance  over  to  Mr.  Young.  Settlements 
with  the  laborers  and  materialmen  were  ef- 
fected, the  amounts  being  paid  by  Mr.  La- 
tourette. The  assignment  to  complainant 
was  made  August  28,  1900,  petition  in  bank- 
ruptcy filed  the  11th  of  September,  1900,  and 
an  amendment  thereto  filed  September  25th, 
stating  that  the  assignment  was  made  to  se- 
cure the  payment  of  certain  labor  and  other 
claims.  On  October  12th  of  the  same  year 
Mr.  Bath  filed  a  petition  In  the  bankruptcy 
case,  setting  forth  that  he  was  named  as 
debtor  of  said  bankrupt  to  the  extent  of 
$492,  and  averring  that  if  the  assignment  to 
complainant  was  valid  he  was  not  Indebted  to 
the  bankrupt  estate.  On  February  21,  1901, 
the  trustee  in  bankruptcy  filed  a  petition  set- 
ting forth  that  there  was  a  dispute  between 
Young  and  Bath  as  to  the  amount  due  from 
Bath  to  Young,  and  that  Bath  offered  to  pay 
$50  in  full  settlement,  and  recommending  that 
the  oCTer  be  accepted.  On  the  same  day  an 
order  to  that  effect  was  made,  and  defend- 
ant Latourette  paid  the  $50  to  the  trustee  In 
bankruptcy,  receiving  his  receipt  In  full  there- 
for. 

Wilkinson,  Post  &  Oxtoby,  for  appellant 
Latourette.    Charles  Kudner,  In  pro.  per. 

GRANT,  J.  (after  stating  the  facts).  The 
defenses  are  that  complainant  can  claim  no 
lien  against  the  property,  (1)  because  Mr. 
Latourette,  without  notice  of  complainant's 
rights,  settled  the  balance  due  to  Young  un- 
der the  order  of  the  bankruptcy  court;  (2) 
that  the  complainant  was  not  entitled,  under 
his  assignment,  to  a  lien  for  services  per- 
formed by  him  after  Mr.  Young  was  adju- 
dicated a  bankrupt,  but  should  be  limited  to 
what  was  due  at  that  time. 

Mr.  Young,  after  his  assignment,  could  not 
affect  complainant's  rights  by  any  statement 
be  might  make  In  bla  petition  to  be  declared 


a  bankrupt,  unless  such  statemei 
Ifled  by  the  complainant.  The  ae 
conceded  to  be  valid,  and  the  pr< 
enforce  the  lien  regular.  Comp 
ther  did  nor  said  anything  to  noi 
from  asserting  his  rights  under 
ment.  He  bad  no  notice  or  know 
proposed  settlement  in  the  bankn 
Under  the  assignment  complaint 
right  to  proceed  by  suit,  or  other 
lect,  had  a  lien  upon  the  amoui 
for  his  services,  and  was  entitle 
the  same  from  the  amount  coll 
sole  effect  of  the  bankruptcy  proci 
to  change  the  payee  of  the  surplut 
not  affect  the  legal  rights  or  intei 
plalnant  In  or  to  the  subject-nu 
assignment  Any  balance  whict 
come  due  after  paying  the  claii 
and  complainant  for  his  services,  1 
able  to  the  assignee  In  bankruptcy 
Mr.  Young. 
Decree  is  affirmed. 

HOOKER,  O.  J.,  absent  alck,  t 
The  other  Justices  concurred. 


STEPHENS  V.  PENNSYLVANIA 

TY  CO. 

(Supreme  0>nrt  of  Michigan.     Dei 

CONTRACT  OF  INDEMNITY  —  CONS' 
UABILITY  OF  INDEMNITOR— COS 
FEAL—QARNISHBE— LIABILITY  i 
EST. 

1.  A  contract  of  Indemnity  insa 
provides  that  the  insurer  will  i 
company  against  liability  for  injur 
occurring  by  reason  of  the  oper 
street  railway,  not  to  exceed  a  fixed 
Jury  to  any  person,  and  which  sti 
the  indemnity  shall  not  be  payable  i 
or  damage  has  been  adjusted  and  a 
company,  and  which  gives  the  insu 
trol  of  the  defense  of  any  legal 
against  the  company  for  accident: 
the  contract,  being  a  contract  t 
against  liability,  fixes  the  liability 
surer  on  the  rendition  of  a  fin 
against  the  company,  though  the  j 
not  been  paid. 

2.  Under  a  contract  of  indemni' 
which  provides  that  the  inanrer  wi 
a  company  against  liability  for  in 
sons  occurring  by  reason  of  the  opi 
street  railway,  not  exceeding  a  fixec 
jury  to  any  person,  and  which  sti 
the  indemnity  shall  not  be  payable  i 
has  been  adjusted,  and  which  ai 
insurer  to  control  the  defense  o 
proceedings  against  the  company,  t 
against  the  company  which  fixes  thi 
liability  of  the  insurer  is  the  : 
the  Supreme  Court  rendered  on  a{ 
judgment  of  the  circuit  court,  ai 
interest  can  be  charged  only  from 
such  final  judgment. 

3.  An  indemnitor  whose  liability 
fixed  by  the  rendition  of  a  fini 
against  the  indemnitee  is  under  no 
pay  the  amount  of  the  liability  to  i 
nishing  the  indemnitee  with  the  m 
the  judgment,  and  taking  an  assigi 
claim  against  the  indemnitor,  on 
tendering  to  the  indemnitor  a  bond 

t  L  See  Insuranea,  vol.  M,  Cant.  Dli 
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4.  A  eamlahee  failing  to  avail  himself  of 
Gomp.  Cawa,  |  10,027,  antttorizing  a  defendant 
in  gamisliment  to  at  once  file  liis  discioaure,  ad- 
mitting his  liability  to  tlie  principal  defepdant, 
and  to  pay  the  money  into  court,  and  thus  re- 
lieve himself  from  liability,  mast  be  chargeable 
with  interest,  wliich  commenced  to  run  when 
his  liability  became  fixed;  and  the  mere  service 
of  the  garnishment  process  did  not  suspend  thjs 
running  of  interest. 

6.  An  indemnitor  in  a  contract  of  indemnity 
authorizing  the  indemnitor  to  control  the  de- 
fense of  anv  legal  proceedings  against  the  in- 
demnitee, who  appeals  from  a  Judgment  against 
the  indemnitee,  is  chargeable  with  the  costs  of 
the  appeal  on  the  affirmance  of  the  judgment. 

Appeal  from  Circuit  Onvat,  Wayne  Connty; 
Morse  Bohnert,  Judge. 

Action  by  Henry  Stephens  against  the 
Pennsylvania  Casualty  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Modified. 

This  is  a  case-made  after  Judgment  On 
April  14,  1900,  the  defendant  and  the  De- 
troit, Bochester,  Borneo  &  Lalie  Orion  Bali- 
way  Company  entered  into  a  contract  of  In- 
demnity; the  only  parts  which  bear  upon  this 
controvwsy  being  as  follows: 

"In  consideration  of  the  Agreements  here- 
inafter and  the  Warranties  in  the  application 
for  this  Policy  contained,  which  application 
is  made  a  part  of  this  Contract  of  Insurance, 
and  of  fourteen  hundred  dollars  premium, 
The  Pennsylvania  Casualty  Company  of 
Scranton,  Pennsylvania  (hereinafter  called 
the  Company')  does  hereby  agree  to  indem- 
nify Detroit,  Bochester,  Romeo  &  Lake  Orion 
Railway  Company  of  Detroit,  County  of 
Wayne  and  State  of  Michigan  (hereinafter 
called  the  Assured')  for  the  term  of  one 
year,  beginning  on  the  fourteenth  day  of 
April,  iSOO,  at  noon,  and  ending  on  the  four- 
teenth day  of  April,  1901,  at  noon,  standard 
time,  against  Legal  Liability  of  the  Assured 
for  Injury  to  or  death  of  persons,  and  all 
legal  liability  arising  or  accruing  therefrom 
for  loss  of  service,  funeral  expenses,  and 
medical  attendance,  being  the  result  of  casu- 
alties occurring  by  reason  of  the  operation 
of  the  Street  Railway  named  in  the  said  ap- 
plication to  an  amount  not  to  exceed  twenty- 
flve  hundred  dollars  for  injury  to  or  death  to 
any  person,  and  subject  to  the  same  limit  for 
each  person  not  to  exceed  ten  thousand  dol- 
lars for  the  total  liability  in  any  one  casu- 
alty, whereby  several  may  be  killed  or  in- 
jured; and  not  to  exceed  thirty  thousand  dol- 
lars for  total  liability  during  the  term  of  this 
contract 

"Special  Agreements. 

•  ••••• 
"(7)  The   Indemnity   hereby  provided   for 

shall  not  be  payable  until  the  loss  or  damage 
has  been  adjusted  and  settled  by  the  Com- 
pany nor  until  thirty  days  after  satisfactory 
particulars  of  the  loss  or  damage  shall  have 
been  furnished  the  Company. 

•  ••••• 

"(10)  The  Company  shall  have  control  of 
the  defense  of  any  legal  proceedings  against 


the  Assured  in  the  name  and  on  behalf  of 
the  Assured  for  accidents  covered  by  the 
provisions  of  this  contract,  and  in  case  legal 
proceedings  shall  be  instituted  against  the 
Assured  for  such  accidents,  the  Assured  shall, 
within  five  days  of  the  service  of  any  writ 
upon  the  Assured,  deliver  to  the  Company, 
at  its  home  office,  any  vrrlt,  and  all  papers 
or  copies  of  the  same,  pertaining  to  said  suit 
or  action,  and  all  other  papers  received,  pos- 
sessed or  controlled  by  the  Assured,  relating 
to  such  suit  or  action.  Immediately  upon  re- 
ceipt of  same,  and  keep  the  Company  at  all 
times  Informed  of  each  successive  step,  and 
of  all  steps  taken  In  said  suit  or  action,  im- 
mediately upon  the  occurrence  of  the  same, 
and  render  to  the  Company  all  necessary  in- 
formation and  assistance  to  properly  conduct 
a  defense,  or  prosecute  an  api>eal,  or  effect 
a  settlement  and  a  failure  of  the  Assured  to 
fully  comply  with  the  provisions  of  this  sec- 
tion shall  release  the  Company  from  all  lia- 
bility by  reason  of  such  accident  suit  or  ac- 
Oon." 

On  September  21,  1900,  a  passenger  upon 
the  railroad  was  injured,  brought  suit  and 
recovered  on  May  2,  1901,  a  Judgment  of 
$2,592  and  costs  of  suit,  taxed  at  $88.71. 
The  defendant  assumed  the  direct  control  of 
the  defense  in  that  suit  The  railroad  com- 
pany was  satisfied  with  the  adjustment  and 
did  not  desire  to  appeal,  but  the  casualty 
company  Insisted  upon  appealing  to  the  Su- 
preme Court  It  was  finally  agreed  to  assign 
only  such  errors  as  would.  If  sustained  by 
the  Supreme  Court,  result  in  a  reversal  of 
the  Judgment  without  ordering  a  new  trial. 
Upon  an  appeal  to  this  court  taken  at  the 
instigation  of  the  defendant  which  paid  all 
the  expense  of  the  appeal,  the  Judgment 
was  affirmed  February  11,  1902  (89  N.  W. 
62),  and  costs  taxed  on  February  20th  at 
173.51.  On  March  17,  1902,  the  Judgment 
and  the  costs  of  both  courts,  and  the  accrued 
Interest  upon  the  Judgment  and  costs,  total- 
ing $2,892,  were  paid  by  the  railway  com- 
pany; plaintiff  furnishing  the  money,  and 
taking  an  assignment  of  the  claim  against 
the  defendant  The  defendant  was  soon 
thereafter  notified  of  such  payment  but  ask- 
ed for  a  certtflcate  of  the  clerk  of  the  court 
that  the  Judgment  had  been  paid,  and  by 
whom,  and  also  asked  for  a  certified  copy  of 
the  assignment  to  Mr.  Stephens.  These  cer- 
tificates were  furnished  April  4,  1902.  On 
March  19,  1902,  the  defendant  was  served 
with  a  writ  of  garnishment  Another  writ 
was  subsequently  issued.  Under  these  gar^ 
nishee  proceedings  the  defendant  disclosed  its 
liability  to  the  amount  of  $2,600,  and  on  April 
7, 1902,  an  order  was  made,  upon  the  motion 
of  defendant  permitting  It  to  pay  $2,500  into 
court,  under  the  provisions  of  the  statute. 
This  order  was  complied  with  July  7th,  and 
a  proper  receipt  taken  from  the  clerk.  There 
the  fund  remained  until  February  9,  1903, 
when  the  plaintiff  gave  a  bond  ar  ' 
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from  the  clerk  of  the  court  the  $2,500,  and 
the  garnishment  proceedings  were  discon- 
tinued. This  suit  was  brought  to  recover  the 
costs  taxed  In  the  Supreme  Court,  and  Inter- 
est thereon,  and  Interest  on  the  Judgment 
from  the  date  of  its  rendition.  Under  the 
direction  of  the  court,  the  Jury  rendered  a 
Terdlct  for  the  amount  claimed. 

Graves,  Hatch  &  Mlllis,  for  appellant 
Geer  &  Williams  and  H.  R.  Martin,  for  ap- 
pellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
The  main  question  arises  upon  the  construc- 
tion of  the  contract  of  indemnity.  Plaintiff 
contends  that  the  legal  liability  became  ad- 
justed and  settled  upon  the  rendition  of  the 
Judgment  In  the  circuit  court.  Defendant  In- 
sists that  the  liability  was  not  adjusted  and 
settled  until  the  Judgment  was  paid,  or.  If 
that  be  not  so,  until  the  final  determination 
in  the  Supreme  Court  The  contention  of  the 
defendant  upon  the  trial  was  that  its  liability 
was  limited  to  $2,500,  and  that  having  paid 
that  amount  into  court  its  liability  ended. 
Ttiis  result  would  follow  if  its  construction 
of  the  contract  be  sound.  We  think  that  un- 
der the  terms  of  this  contract  when  a  final 
Judgment  was  rendered  against  the  railroad 
company  the  liability  under  defendant's  con- 
tract became  fixed,  and  it  was  obligated  to 
pay  the  amount  of  the  indemnity,  although 
the  Judgment  had  not  been  paid.  Under  de- 
fendant's claim,  if  the  indemnitee  were  in- 
solvent and  never  paid  the  judgment  the  in- 
demnitor would  never  be  compelled  to  pay. 
Tills  result  would,  of  course,  follow  if  the 
contract  of  Indemnity  required  the  Indemni- 
tee to  be  first  damnified  by  payment  as 
was  held  in  the  case  of  Weller  v.  Eames,  15 
Minn.  461  (Gil.  376),  2  Am.  Rep.  160,  upon 
which  the  defendant  largely  relies.  That 
case  is  distinguishable  from  the  present  and 
others  like  it  Weller,  the  plaintiff,  was  one 
of  the  two  defendants  who  were  sued  for 
the  same  cause  of  action.  Weller  alone  ob- 
tained an  indemnity  bond.  It  might  very 
well  be  held  that  in  such  case  Weller  might 
never  be  compelled  to  pay,  as  plaintiff  might 
enforce  his  Judgment  against  the  other  de- 
fendant However  that  may  be,  the  weight 
of  authority  seems  to  be  that  contracts  like 
that  in  this  case  are  held  to  constitute  an  in- 
demnity against  liability  for  damages,  and 
not  merely  Indemnity  against  damages.  In 
the  former  case  payment  is  not  essential, 
while  In  the  latter  it  Is.  The  authorities 
make  a  distinction  between  these  two  classes 
of  indemnity.  This  distinction  Is  very  clear- 
ly stated  in  Gilbert  v.  Wlman,  1  N.  Y.  550, 
49  Am.  Dec.  359,  wherein  the  court  say: 
"Bj  the  former  [a  contract  to  indemnify 
against  liability]  he  [the  indemnitee]  Is  to  be 
saved  from  the  thing  specified;  by  the  latter 
[a  contract  to  Indemnify  against  loss  or  dam- 
tge],  from  its  consequences.  •  •  •  It  is 
the  distinction  between  an  afflrmatlTe  cove- 


nant for  a  specific  thing,  and  one  of 
ty  against  damage  by  reason  of  th 
formance  of  the  thing  specified.  T 
of  both  may  be  to  save  the  covenai 
damages,  but  their  legal  con8equen( 
parties  are  essentially  different." 
16  Am.  &  Eng.  £nc.  Law  (2d  Ed.) 
following  authorities  hold  that  ui 
tracts  of  like  character  with  the  oi 
case,  a  payment  of  the  judgment 
sentlal  to  recovery:  Pickett  v.  Cas' 
60  S.  C.  477,  38  S.  E.  160,  629;  1 
Casualty  Co.,  36  Or.  283,  56  Pac  1< 
R.  A.  770;  Anoka,  etc.,  v.  Casuall 
Minn.  286,  65  N.  W.  353,  30  L.  R.  A. 
ven  V.  Association,  etc.,  93  Wis 
N.  W.  40,  32  L.  R.  A.  388;  McBeth 
tyre,  57  Cal.  49.  Which  Judgment 
time  of  liability— the  Judgment  in  t 
court  or  the  one  in  the  Supreme  O 
the  terms  of  the  contract  the  dt 
liability  was  limited  to  $2,500.  II 
right  to  compromise  and  settle  wll 
Jnred  party,  or,  if  it  concluded  thai 
road  company  was  not  liable  for  n 
it  bad  the  right  to  contest  the  suit 
also  contemplated  by  the  contract 
fendant  might  appeal  the  case  ti 
preme  Court  This  right  of  appeal 
fendant  was  absolute.  If  the  rail) 
pany  had  settled  the  case,  after  su 
had  been  taken  without  the  defend 
sent  or  against  Its  protest  the  < 
would  have  been  discharged  from 
American  Surety  Co.  v.  Ballman  (' 
Fed.  634;  Security  Trust  Co.  v.  Ro 
116  Fed.  201.  This  right  therefore; 
en  by  the  contract,  and  the  loss  c 
was  not  adjusted  and  settled  until 
mlnutlon  of  the  case  in  this  court 
adjudication  the  defendant's  llabillt 
Justed  and  settled.  Interest  then 
be  charged  only  from  February  11, 
2.  On  March  19,  1902,  the  sheriff 
copy  of  a  writ  of  garnishment  up( 
parties  claimed  to  be  the  agents  < 
fendants.  At  the  request  of  the 
for  Mr.  Stephens,  the  attorneys  f< 
fendant  notified  it  that  Mr.  Stephei 
that  he  had  become  the  owner  of 
before  commencement  of  the  gam 
ceedlngs,  and  that  the  writ  bad 
served  upon  any  one  upon  whom 
legal  process  could  lawfully  be  n 
that  Mr.  Stephens  would  give  the  < 
a  bond  to  Its  entire  satisfaction  if 
pay  him  the  amount  of  Its  llabillt 
was  no  legal  obligation  on  the  pa 
defendant  to  accept  a  bond  and 
money  to  the  plaintiff.  This  offer, 
to  furnish  a  bond,  does  not  affect 
of  the  parties.  Defendant  made 
sure  to  the  writ  of  garnishment  It 
specially  and  moved  to  quash  the 
ings  because  the  writ  had  not  bee 
In  accordance  with  the  statnte,  np( 
Burance  commissioner,  or  upon  its 
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pointed  agent  Wblle  this  motion  was  pend- 
ing, and  on  May  21,  1902,  another  salt  was 
commenced  against  the  railroad  company, 
the  plaintiff,  and  one  Andrews,  and  a  writ  of 
garnishment  Issued  to  the  defendant,  char- 
ging bim  with  being  Indebted  to  Mr.  Ste- 
phens. This  writ  was  served  on  the  same 
day.  On  May  28,  1902,  the  garnishment  pro- 
ceedings in  the  former  suit  were  discontinu- 
ed. June  10,  1902,  the  defendant  filed  Its 
disclosure  in  the  last  garnishment  suit,  ad- 
mitting its  liability  of  $2,500,  and  alleging 
that  different  parties  claimed  it  On  June 
13th  following,  an  order  was  made  implead- 
ing the  different  claimants,  and  on  July  Tth 
an  ord^  was  made  directing  the  defendant 
to  pay  the  money  into  court,  which  it  did  on 
the  same  day.  It  la  urged  that  these  gar- 
nishee proceedings  suspended  the  running  of 
intereat.  When  these  garnishee  proceedings 
were  commenced,  the  defendant's  obligation 
to  pay  had  become  fixed,  and  interest  on  the 
$2,500  had  commenced  to  run.  It  might  tiave 
paid  the  judgment  before  the  commencement 
of  the  first  garnishee  suit  Many  cases  hold 
that  the  service  of  the  writ  of  garnishment 
suspends  the  running  of  Interest.  In  Massa- 
chusetts the  cases  hold  that  where  the  debt 
bears  interest  by  virtue  of  a  contract  creat- 
ing it  the  interest  continues  to  run  if  the  par- 
ty continues  to  use  the  money  due.  Adams 
T.  Cordis,  8  Pick.  266.  But  where  it  does  not 
hear  interest  by  virtue  of  a  contract  but  the 
law  imposes  Interest  for  the  unlawful  deten- 
tion of  the  debt  the  service  of  the  writ  sus- 
pends the  running  of  interest  Prescott  t. 
Parker,  4  Mass.  170:  Oriental  Bank  v.  Tr»- 
mont  Ins.  Co.,  4  Mete.  (Mass.)  1.  We  think 
that  the  statute  (Comp.  Laws,  {  10,627)  con- 
trols this  question  of  interest  and  provides 
a  speedy  and  ample  remedy  to  a  defendant 
In  garnishment  to  avoid  the  running  of  in- 
terest. Under  that  statute,  the  defendant  in 
garnishment  may  at  once  file  Ills  disclosure 
admitting  his  liability  to  the  principal  de- 
fendant state  that  it  Is  claimed  by  others 
than  the  principal  defendant  pay  the  money 
hito  Coort  and  thus  relieve  himself-  from  lia- 
bility for  Interest  When  a  party  falls  to 
avail  himself  of  this  statute,  he  should  be 
held  to  pay  the  interest. 

3.  Is  the  defendant  liable  for  costs  in  the 
Supreme  Court?  Under  the  Indemnity  con- 
tract, both  the  indemnitor  and  the  indemnitee 
had  the  right  of  appeal.  The  indemnitor 
could  not  have  prevented  the  indemnitee 
from  such  an  appeal.  The  indemnitee  could 
not  refuse  to  take  an  appeal  at  the  request 
of  the  indemnitor,  except  at  the  risk  of  dis- 
charging the  indemnitor  from  liability.  If 
either  party  desires  to  appeal,  and  the  oth- 
er does  not,  the  real  party  appellant  must 
pay  the  costs  of  the  appeal.  If  both  parties 
loin  In  the  appeal,  each  must  bear,  as  be- 
tween themselves,  the  proportionate  share  of 
the  costs  of  such  appeal.  It  follows  that  the 
defendant  is  liable  for  the  costs  of  the  ap- 
peal. 

97  N.W,-44 


The  Judgment  will  be  modified  in  accord- 
ance with  this  opinion.  Defendant  will  re- 
cover the  costs  of  this  court 

HOOKER,  C.  J.,  absent  sick,  took  no  part. 
The  other  Justices  concurred. 


BOBINSON  V.  CHICAGO  &  A  R.  CO.  et  al. 

(Supreme  Court  of  Michigan.     Dec.  22,  1903.) 

DBATH  OP  PASSKNQER  —  EVIDBNCE  —  ACTION 
AGAINST  CARKIBR  AND  CAR  COMPANY— DB- 
FBCTIVE  VESTIBULE  DOOR— NEGLIGENCE. 

1.  Where  a  passenger  on  a  train  which  was 
lurching  consioerablj  was  last  seen  alive  going 
oat  of  one  sleeping  car  for  the  next  one,  which 
he  did  not  enter,  and  was  afterwards  found 
dead  beside  the  track,  the  manner  of  his  death 
is  not  mere  conjecture,  hut  it  is  a  fair  infer- 
ence that  he  was  thrown  by  the  lurching  of  the 
train  througli  the  open  vestibule  door,  there  be- 
in^  nothing  to  indicate  he  intended  to  commit 
smcide. 

'2.  A  railroad  company  sued  jointly  with  the 
Pullman  Car  Company  for  death  of  a  passenger 
who  was  thrown  through  an  open  vestibule  door 
between  Pollmau  cars  cannot  complain  of  the 
directing  of  a  verdict  for  the  car  company;  it 
not  being  concerned  with  whether  the  car  com- 
pany was  also  liable  to  plaintiff,  and  the  verdict 
and  judgment  not  being  conclusive  as  to  the  car 
company's  liability  to  the  railroad  company 
under  the  contract  between  them  tor  the  fur- 
nishing of  the  cars. 

3.  A  railroad  company  having  placed  its  din- 
ing car  at  the  rear  of  the  train,  and  invited  its 
passengers  to  go  to  and  from  it,  is  bound  to 
provide  them  a  safe  passage  from  one  car  to 
another,  and  cannot  escape  liability  for  its  fail- 
ure to  do  so  hy  showing  a  contract  with  the 
Pullman  Car  Company  to  do  it. 

4.  Where  an  inspection  before  a  train  was 
made  up  would  have  shown  defects  in  the  ves- 
tibule door  between  Pullman  cars,  their  pres- 
ence, by  which  a  passenger  was  killed,  was 
negligence. 

5.  The  fact  that  the  vestibule  door  between 
Pullman  cars  on  a  fast  moving  train  was  open 
owing  to  a  defect  when  it  was  intended  to  he 
closed,  whereby  a  passenger  was  thrown 
through  it  was  negligence. 

Error  to  Circuit  Court,  Kent  County;  Al- 
fred Wolcott  Judge. 

Action  by  Samuel  Robinson,  Jr.,  adminis- 
trator of  Samuel  Robinson,  deceased,  against 
the  Chicago  &  Alton  Railroad  Company  and 
the  Pullman  Car  Company.  Judgment  for 
plaintiff  against  the  railroad  company,  wlilch 
brings  error.    Affirmed. 

Plaintiff  recovered  verdict  and  judgment 
for  damages  occasioned  by  the  death  of  Sam- 
uel Robinson,  Sr.,  while  a  passenger  upon  a 
train  of  the  defendant  railroad  company, 
through  the  alleged  negligence  of  said  com- 
pany. The  deceased  left  his  home  in  Char- 
lotte, Mich.,  July  2d,  to  attend  the  Democratic 
National  Convention  at  Kansas  City,  Mo. 
The  delegation  to  the  convention  from  Michi- 
gan met  in  Chicago,  having  arranged  with 
the  defendant  railroad  company  for  a  special 
train  of  sleeping  cars  to  take  them  from  Chi- 
cago to  Kansas  City  on  the  night  of  July  2d. 
The  train  was  made  up  of  the  engine,  bag- 
gage car,  five  sleepers,  and  a  dhiiug  car  In 
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the  rear.  The  cars  for  convenience  are  nnm- 
bered  from  the  front  of  the  train,  1,  2,  8,  4^ 
and  5.  The  sleepers  were  owned  by  the  de- 
fendant Pullman  Company,  the  dining  car  by 
the  defendant  railroad  company.  Mr.  Robin- 
son had  a  railroad  ticket,  and  also  a  berth 
ticket  in  Pnllman  car  No.  8.  The  train  left 
Chicago  at  11  o'clock,  an  hour  late.  After 
getting  out  of  the  city.  It  ran  at  a  high  rate 
of  speed.  Mr.  Robinson  and  some  others 
went  to  the  dining  car  for  refreshments  about 
midnight,  where  they  remained  until  after 
the  train  left  Joliet  They  then  left  the  din- 
ing car  for  their  respective  sleepers,  and  Mr. 
Robinson  and  some  others  stopped  for  a  short 
time  near  the  forward  end  of  car  No.  4,  to 
converse  with  friends.  One  of  them  i>assed 
through  the  vestibule  into  car  No.  8,  followed 
by  fix.  Robinson.  Another  soon  afterwards 
passed  from  No.  4  Into  No.  3,  and  Inquired 
for  Mr.  Robinson,  desiring  to  speak  with  him. 
He  could  not  be  found.  The  last  time  he  was 
seen  alive  was  when  he  passed  out  of  the 
front  door  of  car  No.  4  to  cross  the  vestibule 
Into  car  No.  8.  In  doing  so  he  fell  from  the 
car  and  was  killed.  His  dead  body  was  found 
the  next  morning  lying  on  the  east  side  of 
the  track  near  a  station  named  Mazona,  lying 
between  the  side  track  and  the  main  track, 
near  a  switch  which  the  train  had  just  passed 
over.  The  body,  after  striking  the  ground, 
rolled  about  30  feet  An  investigation  showed 
that  the  fastenings  of  the  vestibule  door, 
through  which  Mr.  Robinson  fell,  were  defect- 
ive. The  evidence  on  the  part  of  the  plaintiff 
showed  that  the  slot  which  held  the  bar  de- 
signed to  keep  the  door  closed  was  old  and 
worn,  and  would  not  hold  the  bar  in  place, 
and  that  the  spring  and  latches,  also  designed 
to  keep  the  door  closed,  were  broken  and  de- 
fective. There  was  evidence  that  the  train 
swayed  considerably  in  its  movements,  so  that 
the  passengers  had  to  be  careful  to  prevent  be- 
ing thrown  down  in  passing  through  the  cars, 
or  from  one  car  to  another.  The  theory  of  tlie 
plaintiff  is  that  Mr.  Robinson  was  thrown 
through  the  open  door  of  this  vestibule.  The 
Pullman  Car  Company  was  made  a  party  as  a 
joint  tort  feasor.  At  the  close  of  the  evidence 
the  court  directed  a  verdict  for  the  Pullman 
Company,  and  left  the  question  of  negligence 
of  the  defendant  railroad  company  to  the  Jury. 
The  following  special  questions  were  submit- 
ted to  the  Jury,  and  all  answered  in  the  af- 
firmative: "(1)  Were  the  vestibule  sleeping 
cars  on  the  train  owned  by  the  Pullman  Com- 
pany at  that  time?  A.  Yes.  (2)  Were  the 
latches  and  socket  for  the  bar  on  one  of  the 
vestibule  doors  In  the  vestibule  dining  car  be- 
tween No.  8  and  No.  4  so  broken  and  worn  that 
the  door  would  not  and  did  not  remain  closed 
while  the  train  "was  running?  A.  Yes.  (3)  If 
so,  did  Samuel  Robinson,  the  deceased,  leave 
the  train  through  that  door  by  falling  or  by 
being  thrown  through  that  door  while  the 
train  was  in  motion,  from  the  vestibule  car? 
A.  Yes."  Two  other  special  questions  were 
requested  by  the  defendant  railroad  company, 


which  the  court  refused  to  submit: 
the  conductors  and  porters,  emplo: 
Pullman  Company,  use  proper  care  t 
doors  of  the  vestibules,  and  partic 
door  of  the  vestibule  between  cars  1 
4,  closed  while  the  train  was  run 
Was  the  injury  caused  by  the  neg 
the  Pullman  Company  and  its  onplc 
having  the  fastenings  on  the  door  ot 
bule  between  cars  Nos.  3  and  4  in 
pair,  and  in  not  keeping  that  door  cl< 
the  train  was  running?" 

T.  J.  O'Brien  and  James  H.  Cac 
appellant.  McKnight  &  McAIUste 
pellee  Robinson.  Burlingame,  Belt 
ton,  for  appellee  Pullman  Car  Co. 

GRANT,  J.  (after  stating  the  fa< 
is  urged  that  the  manner  in  which  : 
son  met  his  death  is  mere  conjecture 
therefore,   there  can   be  no   recov( 
position  is  untenable.    It  la  a  fair 
from  the  evidence  adduced  in  befa 
plaintiff    that    Mr.     Robinson    wa 
through  the  vestibule  door.    He  was 
out  of  car  No.  4  for  car  No.  8,  wh 
not  enter.    The  natural  conclusion 
either    voluntarily    jumped    from 
through  this  door,  or  was  thrown 
by  the  lurching  of  the  train.    The 
ing  to  indicate  that  he  Intended 
suicide  by  Jumping  from  the  car. 

2.  It  Is  next  urged  that  the  coui 
directing  a  verdict  for  the  Pullmao 
pany.  This  is  not  a  question  in 
defendant  railroad  company  is 
The  verdict  and  Judgment  are  not 
of  the  liability  of  the  Pullman  Cai 
to  the  railroad  company  under  tb 
between  them,  by  which  the  Pull 
pany  furnishes  its  cars  to  be  rui 
defendant's  road.  Private  contrac 
these  two  companies  do  not  affect 
of  travelers.  Plaintiff  has  not  app 
the  decision  against  him  and  in  fia 
Pullman  Company.  The  sole  qu 
for  the  Jury  was,  is  the  railroad 
liable  for  the  defects  in  the  cars 
by  the  Pullman  Car  Company  to  1 
the  railroad  company  in  tranaportl 
sengers?  If  the  defendant  owed  i 
Its  passengers  for  defects  in  the  ( 
Pullman  Company,  then  the  railr 
liable,  and  the  verdict  should  be  re 
on  the  contrary,  the  railroad  cod 
der  its  contract  of  carriage  wltli 
gers,  is  liable  for  such  defects,  and 
fend  on  the  ground  that  under 
with  the  Pullman  Car  Company 
company  furnished  the  cars,  then 
must  be  sustained.  The  questi 
whether  a  Judgment  could  be  mai 
the  plaintiff  against  the  Pullman 
but  whether  it  can  be  sustained  i 
railroad  company.  If  the  court  hi 
a  verdict  for  the  railroad  compan 
left  the  question  of  the  negligei 
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Pallman  Company  In  providing  tbese  can  for 
use  of  iwssengers  to  the  jury,  the  sole  ques- 
tion would  have  been,  was  the  Pullman 
Company  liable  to  a  passenger  for  these  de- 
fects In  Its  own  cars?  Whether  the  Pullman 
Gar  Company  Is  bound  under  Its  contract  to 
Indemnify  the  railroad  company  Is  not  In- 
volved In  this  litigation.  In  a  suit  by  the 
former  company  against  the  latter  Involving 
the  liability  of  the  latter  to  the  former  for 
the  Injury  the  decision  rendered  by  the  court 
In  this  case  Is  not  res  adjudicata.  Upon  that 
question  no  such  Issue  Is  raised  by  the  plead- 
ings. Warren  v.  B.  &  M.  R.  Co.,  163  Mass. 
484,  40  N.  E.  895;  BufDngton  v.  Cook,  35  Ala. 
312.  78  Am.  Dec.  491.  Plaintiff  might  have 
brought  suit  against  the  railroad  company 
alone,  or  might  at  any  time  have  discon- 
tinued It  against  the  Pullman  Car  Company. 
Moreland  v.  Durocher,  121  Mich.  898,  80  N. 
W.  284;  Burroughs  v.  Eastman,  101  Mich. 
419,  59  N.  W.  817,  24  L.  R.  A.  859,  46  Am. 
St.  Rep.  419.  It  Is  unnecessary  to. determine 
the  question  of  the  liability  of  the  Pullman 
Company  to  the  plaintiff,  and  we  refrain 
from  discussing  It.  The  deceased's  contract 
at  carriage  was  not  made  with  the  Pullman 
Company;  It  was  made  with  the  railroad 
company.  He  knew  nothing  of  the  contract 
relations  between  the  two  defendants.  It  is 
quite  likely  that  he  did  not  know  that  the 
cars  were  owned,  controlled,  and  managed  by 
a  separate  company.  As  to  the  deceased, 
tberefore,  the  railroad  company  owed  to  blm 
tbe  duty  to  see  that  the  cars  which  were  run 
over  Its  road  were  properly  equipped,  in 
good  condition,  and  properly  managed.  It 
failed  in  this  duty,  and  cannot  evade  It  by 
showing  that  It  had  a  contract  with  another 
company  to  do  it  From  the  description  of 
tbe  defects,  they  evidently  existed  when 
these  cars  were  placed  by  the  defendant  up- 
on Its  tracks  for  the  transportation  of  the 
deceased  and  others.  Defendant  placed  Its 
dining  car  at  the  rear  of  tbe  train,  and  in- 
vited Its  iwasengers  to  g^)  to  and  from  it. 
It  was  therefore  bound  to  provide  them  a 
safe  passage  from  one  car  to  another.  Penn. 
K.  R.  Co.  V.  Roy,  102  U.  S.  461,  26  L.  fid.  141; 
Dwlnelle  ▼.  N.  T.,  C.  &  H.  R.  R.  Co.,  120  N. 
Y.  117.  24  N.  B.  819,  8  L.  R.  A.  224,  17  Am. 
St.  B^.  611.  See,  also,  Robinson  v.  Benev. 
Soc.  (Mlcb.)  94  N.  W.  211.  It  follows  from 
wbat  we  have  said  that  there  was  no  error 
In  refusing  to  submit  special  questions  4  and 
5  to  the  Jury. 

8.  It  is,  however,  urged  tiiat,  the  accident 
causing  this  Injury  occurring  In  the  state  of 
Illinois,  this  case  will  be  ruled  by  the  lex 
locL  It  is  urged  that  the  courts  of  that  state 
have  decided  that  the  Pullman  Car  Company 
is  liable,  and  cite  Nevln  v.  Pullman  Car  Com- 
pany, 106  111.  222,  46  Am.  Rep.  688;  Pullman 
Company  v.  Fielding,  62  111.  App.  677.  In 
Nerln  v.  The  Pullman  Company  the  plaintiff, 
a  passenger,  was  refused  a  berth  in  a  sleep- 
ing car  of  the  defendant  In  Pullman  Com- 
pany ▼.  Fielding  a  passenger  occupied  an  up- 


per berth.  Becoming  111  In  the  night  he  rang 
the  bell  for  the  porter,  desiring  to  be  assisted 
In  descending  from  his  berth.  The  porter 
did  not  respond.  Plaintiff  then  attempted  to 
get  out  of  the  b»th  alone,  and  by  a  lurching 
of  the  car  was  thrown  and  injured.  It  will 
be  observed  that  In  neither  of  these  was 
there  any  defect  In  the  cars  provided  or  In 
the  management  The  railroad  company  had 
performed  its  duty  towards  the  traveler  In 
furnishing  safe  and  suitable  cars.  The  negli- 
gent acts  complained  of  were  solely  those  of 
the  Pullman  Car  Company's  employes. 
Whether  the  railroad  companies  would  have 
been  liable  as  well  If  the  i»rti^  had  seen 
fit  to  sue  them  on  the  ground  that  the  com- 
panies had  provided  sleeping  cars  for  the  use 
of  their  passengers  was  not  determined  in 
either  of  those  cases.  In  Pullman  Company 
V.  Fielding  suit  was  brought  against  both 
the  railroad  company  and  the  Pullman  Com- 
pany, and  a  verdict  rendered  against  both. 
Pending  a  motion  for  a  new  trial,  the  plain- 
tiff discontinued  Ills  suit  against  the  rail- 
road company.  Those  cases  decided  simply 
that  under  their  facta  the  Pullman  Company 
was  liable.  They  do  not  decide  that  the  rail- 
road company  was  not  liable.  Neither  do 
they  decide  that  the  railroad  company  would 
not  be  liable  to  a  passenger  tor  defects  In 
cars  furnished  by  the  former  for  tbe  use  of 
the  latter  in  transporting  Its  passengers. 
This  contention,  tlierefore,  cannot  be  sus- 
tained. 

4.  Counsel  contend  that  if  the  fastenings 
of  the  door  were  defective,  that  was  not  of 
Itself  negligence,  and  that  negligence  In  these 
defects  would  consist  of  failure  to  repair 
within  a  reasonable  time  after  the  defects 
became  known,  or  ought  to  have  been  known. 
We  think  there  Is  nothing  in  this  record  to 
show  the  application  to  this  case  of  the  rule 
here  Invoked.  It  Is  evident  that  an  Inspec- 
tion before  tbe. train  was  made  up  would  at 
once  have  revealed  the  defective  condition  of 
the  vestibule  door.  It  was  the  duty  of  the 
defendant  to  Inspect  its  cars  before  the  train 
was  made  up,  and  to  see  that  they  were  In 
proper  condition,  so  far  as  a  reasonable  In- 
spection would  demonstrate  that  condition. 
This  Is  not  a  case  of  defective  highways, 
where  sufficient  time  must  elapse  between 
notice  of  the  defective  condition  and  the  ac- 
cident to  permit  proper  repairs. 

6.  Error  is  assigned  upon  the  refusal  of  tbe 
court  to  Instruct  the  Jury,  as  requested,  that 
the  fact  that  the  vestibule  door  was  open 
was  not  of  Itself  negligence.  Counsel  cite  In 
support  of  this  proposition.  Ward  y.  C.  & 
N.  W.  R.  Co.,  166  111.  462,  46  N.  E.  366.  It 
will  appear  flvm  an  examination  of  that  case 
that  the  failure  to  keep  the  doors  closed  was 
not  one  of  the  grounds  of  negligence.  The 
negligence  charged  was  that  the  railroad 
company.  Instead  of  stopping  at  the  station 
which  had  been  announced,  stopped  300  feet 
before  reaching  it  whereupon  the  plaintiff, 
assuming  that  he  was  at  the  station,  r- "" 
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«d  to  get  oft.  The  court  said  that:  "The 
statements  as  to  obstructions,  want  of  ligbt. 
Improper  condition  of  tbe  vestibule  doors, 
etc  OK  merely  matters  explanatory  of  tbe 
manner  In  wblcb  tbe  defendant  was  thrown 
to  tbe  ground,  and  are  only  material  pro- 
vided It  is  Bufflcieutly  shown  that  he  was 
Justified  in  attempting  to  alight  from  the  car 
at  that  place;  that  is  to  say,  it  was  not,  as  a 
matter  of  law,  the  duty  of  the  defendant  to 
keep  the  doors  of  the  vestibule  closed,  the 
vestibule  lighted,  the  ground  near  the  track 
at  that  particular  place  free  from  gravel  and 
kept  lighted,  etc.,  as  an  independent  propo- 
sition." In  .the  present  case  the  train  was 
running  at  a  high  rate  of  speed.  It  was  evi- 
dently Intended  that  these  doors  should  be 
dosed.  It  was  owing  to  a  defect  that  the 
one  in  question  was  not  closed.  Under  these 
circumstances  the  defendant  will  not  be  per- 
mitted to  say  that  it  was  not  negligence  to 
have  tbe  door  open,  when  In  fact  it  was  in- 
tended to  be  closed;  and  passengers  bad  a 
right  to  assume  that  It  was.  The  conductor 
of  the  train  tcstlfled:  "In  my  walks  through 
tbe  train  I  should  see  that  these  vestibule 
doors  were  closed.  We  have  instructions  to 
do  that  from  the  trainmaster  and  superin- 
tendent. These  instructions  are  in  writing." 
Judgment  affirmed. 

HOOKER,  0.  3.,  did  not  sit    Tbe  other 
Justices  concurred. 


PAMMENT  V.  WARNER  et  aL 
(Supreme  Court  of  Michigan.    Dec.  22, 1908.) 

PUDADINOS-AUENDMENT  DURING  TRIAI/- 
NEW  ISSUE. 

1.  In  an  action  by  a  father  to  set  aside  a 
deed  to  one  of  hii  children  in  congideration  of 
an  agreement  to  support  the  grantor,  on  the 
ground  that  the  agreement  had  not  beep  per- 
formed, and  that  at  the  time  he  executed  the 
deed  he  was  enfeebled  by  age,  and  that  the 
deed  was  consequently  a  fraud  on  his  rights,  a 
proposed  amendment  daring  the  trial,  alleging 
that  the  performance  of  the  agreement  was  not 
secured  by  a  lien  upon  the  land  as  agreed  and 
that  the  deed  should  be  set  aside  for  this  rea- 
son, was  properly  refused  as  introducing  a  new 
issue. 

Appeal  from  Circuit  Court,  Ingham  Coun- 
ty, In  Chancery;  Howard  Wiest,  Judge. 

Action  by  Daniel  Pamment  Individually 
and  as  executor  of  Nathaniel  Pamment,  de- 
ceased, against  Emma  L.  Warner  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Q.  A.  Smith  and  O.  J.  Hood,  for  appellant. 
Rollln  H.  Person  (Seymour  H.  Person,  of 
counsel),  for  appellees. 

CARPENTER,  3.  March  SO,  1896,  Nathan- 
iel Pamment  delivered  to  bis  daughter,  tbe 
first-named  defendant,  a  warranty  deed,  ex- 
ecuted by  blm  as  grantor,  conveying  to  her 

t  L  Sm  OaoMlUttoa  at  lostrumntL  toL  t,  C«nk 
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as  grantee  60  acres  of  laud,  constituting  his 
homestead,  and  situated  in  the  tovrnshlp  of 
Leroy,  Ingham  county,  in  this  state,  and  at 
the  some  time  the  father  transferred  to  the 
daughter  bis  personal  property  and  house- 
hold furniture.  The  only  consIderatioD  for 
these  transfers  was  a  collateral  contract,  ex- 
ecuted by  Emma,  as  party  of  tbe  first  part, 
and  Nathaniel,  as  party  of  tbe  second  pan, 
by  tbe  terms  of  which  said  Nathaniel  oo- 
taiued  a  life  lease  in  the  property,  and  by 
which  "the  party  of  the  first  part  agrees  to 
board  and  clothe  and  care  for  in  sickness  asJ 
in  health  and  to  pay  ail  doctor  bills  tbat  ma.r 
be  necessary  during  tbe  life  of  tbe  party  o( 
the  second  part;  also  the  party  of  tbe  fir->: 
part  hereby  agrees.  In  addition  to  tlie  above. 
to  pay  to  the  party  of  the  second  part  liu 
sum  of  twenty  dollars  each  year  daring  hit 
life,  in  equal  monthly  payments,  and  at  ha 
death  to  pay  all  funeral  expenses."  Sowi 
after  the  execution  of  this  paper  defendant 
Emma  married  the  codefendant,  Orestes  B. 
Warner.  Nathaniel  Pamment  lived  In  the 
family  of  defendants,  on  the  iHoperty  In  con- 
troversy, from  that  time  until  Mardi  30,  VJ^jO. 
when  be  left  them,  and  took  up  bis  residence 
with  tils  son  Daniel,  tbe  present  complaloanc 
In  this  suit  On  tbe  7tb  of  tlie  foUowing 
April,  be  commenced  this  suit  in  cbancery 
for  the  purpose  of  obtaining  a  decree  aetting 
aside  said  transfers  upon  the  ground  that  tUe 
defendants  did  not  perform  tbe  agreement 
in  said  collateral  contract,  and  upon  xhn 
ground  that  at  the  time  be  executed  tbe  deed 
he  was  "enfeebled  by  age  in  liis  bodily  and 
mental  faculties,"  and  that  tbe  deed  -was  con- 
sequently "a  fraud  upon  his  rights."  On  tbe 
31st  of  January,  1901,  Nathaniel  Panoment 
died,  and  the  suit  was  thereafter  prosecuted 
by  bis  son,  both  in  his  individoal  cajMcity 
and  as  administrator  of  bis  father's  estate. 
The'  case  was  heard  upon  pleadings  and 
proofs  taken  in  open  court  After  the  testi- 
mony had  all  been  taken,  but  before  argu- 
ment, complainant's  counsel  desired  to  amend 
the  bill  by  adding  tbe  charge  tbat  the  pe^ 
formance  of  the  agreement  of  tbe  defendant 
Emma,  in  tbe  collateral  agreement,  was  not 
secured  by  a  Hen  upon  the  laud,  as  agreed, 
and  that  for  this  reason  tbe  deed  should  be 
set  aside.  The  trial  court  refused  to  permit 
this  amendment  upon  tbe  very  proper  ground 
tbat  it  would  introduce  a  new  Issue  in  the 
case,  and  made  a  decree  dismissing  complain- 
ant's bill. 

Complalnanf  a  counsel  argues  tbat  these 
transfers  should  be  set  aside  on  three 
grounds:  First,  the  grantor  was  mentally  in- 
competent to  make  tbem;  second,  their  exe- 
cution was  procured  by  undue  infinence:  and. 
third,  defendant  Emma  and  her  husband  did 
not  perform  tbe  agreement  in  tiie  collateral 
contract  Assuming  tliat  tbe  averments  of 
tbe  bill  are  sufficient  to  enable  complainant 
to  rely  upon  tbe  first  and  second  of  these 
grounds— and  those  averments  require  a  very 
liberal  constructioi^  indeed,  to  Justify  this 
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•asumptioii— It  Is  quite  Bufficient  to  say  tbat 
a  carefnl  examination  of  tlie  record  conyln- 
ces  OB  that  tbe  grantor  was  mentally  compe- 
tent to  make  these  transfers,  tbat  they  were 
not  procured  by  undue  influence,  and  tbat 
defendant  Emma  and  her  husband  have  not 
BO  failed  to  perform  said  agreement  as  to 
Justify  a  decree  setting  them  aside.  The 
Issue  is  purely  one  of  fact,  and  a  further  dia- 
cnsslon  would  be.  unprofitable. 

The  decree  of  the  court  below  will  be  af- 
flrmed,  with  coats. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part 
Tbe  other  Justices  concurred. 


Mcdonald  t.  born. 

(Baprane  Court  of  Michigan.    Dec.  22,  1903.) 

CONTRACT— IliLBOAIilTT—SVIDENCB. 

1.  E}vidence  held  to  show  that  money  which 
the  complainant  seeks  to  recover  was  paid  by 
her  to  enable  her  to  conduct  a  bawdy  house. 

2.  Where  one  paid  money  to  enable  her  to 
conduct  a  bawdy  house,  she  cannot  recover  it, 
though  the  payments  were  under  a  contract  by 
which  the  money  was  to  be  returned  on  certain 
conditions,  since  fnlfiiled,  and  though  the  ille- 
gality did  not  appear  on  the  face  of  the  con- 
tract. 

Appeal  from  Olrcult  Court,  Houghton 
County,  in  Chancery,  Albert  T.  Streeter, 
Judge. 

Bill  by  Frankle  A.  McDonald  against  Lou- 
Is  Boru.  From  a  decree  dismissing  the  bill 
for  want  of  equity,  complainant  appeals. 
AflSrmed. 

John  Power,  for  appellant  Joseph  F. 
Hambitzer,  for  appellee. 

MOORB,  J.  This  is  a  proceeding  In  chan- 
cery to  foreclose  a  mortgage,  f^m  a  decree 
dismissing  the  bill  for  want  of  equity  the 
complainant  has  brought  the  case  here  by  ap- 
peal. The  mortgage  was  dated  May  81,  1899, 
and  provided  for  the  payment  by  the  defend- 
ant of  $280,  or  any  further  sums  paid  under 
an  agreement  of  the  same  date.  The  mate- 
rial parts  of  the  agreement  are  as  follows: 

"Whereas:  In  a  certain  cause  pending  In 
the  Circuit  Court  for  the  County  of  Hough- 
ton and  State  of  Michigan  in  Chancery,  In 
which  Frankle  McDonald  is  complainant  and 
Louis  Bom  Is  defendant,  a  stipulation  has 
this  day  been  entered  into  by  the  solicitors 
for  the  respective  parties  thereto,  by  and 
with  the  consent  of  the  parties  extending  the 
time  for  perfecting  and  completing  an  ap- 
peal of  said  cause  to  the  Supreme  Court  for 
the  State  of  Michigan,  and  permitting  and 
allowing  said  Frankle  McDonald  to  appeal 
said  cause  to  said  Supreme  Court,  and 

"Whereas:  In  consideration  of  said  Bom's 
permitting  said  Frankle  McDonald  to  so  ap- 
peal said  cause  to  the  Supreme  Court  of  the 
State  of  Michigan,  she,  the  said  Frankle  Mc- 
Donald, has  paid  the  said  Louis  Bom  the 
•nm  of  twb  hundred  and  eighty  dollars  belnic 


rent  due  for  said  premises  from  the  18th  day 
of  April  A.  D.  1898  to  the  18tb  day  of  June 
A.  D.  1899,  tmder  the  decree  already  made 
in  said  cause  and  agrees  to  pay  twenty  dol- 
lars a  month  in  advance  as  rent  for  said 
premises  during  the  pendency  of  said  above 
entitled  cause,  upon  condition  that  said  Louis 
Bom  shall,  in  the  event  of  said  cause  being 
ultimately  determined  against  him  and  a  de- 
cree entered  in  favor  of  said  fYankle  McDon- 
ald, repay  and  refund  to  said  Frankle  Mc- 
Donald said  sum  of  two  hundred  and  eighty 
($280)  dollars  and  all  further  sums  which 
'  said  Frankle  McDonald  may  pay  said  Louis 
Bom  for  rent  of  said  premises,  to  secure  the 
payment  of  which  said  Louis  Bom  has  this 
day  executed  a  mortgage  to  said  Frankle 
McDonald,"  eta 

"Now,  therefore,  the  said  Louis  Bora  here- 
by agrees  that,  should  said  cause  be  decided 
adversely  to  him  and  in  favor  of  the  said 
complainant,  Frankle  McDonald,  be,  the 
said  Louis  Bora,  will  pay  the  said  Frankle 
McDonald  the  said  sum  of  two  hundred  and 
eighty  dollars  by  her  to  him  this  day  paid, 
and  all  other  and  further  sums  paid  by  said 
Frankle  McDonald  as  rent  of  said  premises 
during  the  pendency  of  this  suit  within  thir- 
ty days  after  notice  to  him  of  a  flnal  decree 
therein,  in  favor  of  said  Frankle  McDonald, 
which  payment  is  secured  by  a  mortgage  this 
day  executed  by  said  Louis  Born  to  said 
Frankle  McDonald  on  the  south  seventy  feet 
of  lot  seven  of  block  one  of  the  Village  of 
Houghton,  Houghton  County,  Michigan,  ac- 
cording to  the  recorded  plat  thereof,  and  the 
said  Frankle  McDonald  hereby  agrees  that 
she  will,  from  and  after  the  18th  day  of 
June  A.  D.  1899,  pay  the  said  Louis  Bora 
tbe  sum  of  twenty  dollars  per  month  in  ad- 
vance as  rent  of  the  premises  Involved  in 
said  cause  during  tbe  pendency  thereof,  and 
tbat  If  said  cause  be  decided  adversely  to 
her,  the  said  Frankle  McDonald,  she  will  de- 
liver up  poBsesBlon  of  the  premises  involved 
In  said'  cause  within  fifteen  (15)  days  after 
notice '  to  her  of  tbe  entering  of  a  decree 
therein  in  favor  of  the  said  Louis  Bom." 

It  is  the  claim  of  complainant  that  the 
mortgage  and  the  written  agreement  contain 
all  of  the  agreements  made  between  the  par- 
ties, and  that  she  made  payments  under  said 
agreement  aggregating  $980;  tbat  the  title 
was  found  to  be  in  her  ultimately,  and  that 
she  should  have  a  decree  for  that  amount 
and  Interest  The  record  discloses  that  some 
years  before  the  mortgage  was  made  the 
complainant  had  been  a  tenant  of  defend- 
ants. Some  time  after  her  occupancy  began 
she  claimed  she  had  a  land  contract  for  the 
purchase  of  the  north  30  feet  of  the  land 
described  In  the  mortgage,  and  began  pro- 
ceedings to  enforce  her  contract  The  de- 
fendant claimed  the  contract  was  procured 
from  him  when  he  was  drunk,  and  without 
consideration,  and  tbe  court  so  found  upon 
the  trial;  that  he  then  took  proceedings  to 
oust  the  complainant;  that  she  was  keeping 
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a  boose  ot  Ul  fame  upon  the  premlaea;  tbat 
■he  agreed,  If  he  would  not  disturb  her,  ahe 
would  pay  blm  $20  a  month,  and.  If  the  Su- 
preme Court  decided  In  hia  favor,  that 
should  cancel  the  mortgage,  and  she  would 
deliver  possession  to  him;  and  that  this  waa 
the  purpose  of  making  the  mortgage  and  the 
agreement  He  further  claimed  the  Supreme 
Court  did  decide  In  his  favor,  and  the  com- 
plainant then  told  him  her  attorney  would 
cancel  the  mortgage,  and  he  took  proceeding^ 
to  get  possession  of  the  premises,  when  the 
complainant  agreed  with  blm,  if  be  would 
not  disturb  her  possession  or  her  business, ' 
she  would  pay  blm  $50  a  month,  and  that  she 
did  BO  from  the  time  the  opinion  In  this  court 
was  rendered  up  to  the  18th  of  December, 
1900.  He  claims  that  during  all  that  time 
the  bouse  was  used  as  a  house  of  111  fame: 
tbat  the  transaction  was  an  illegal  one,  and 
the  courts  will  leave  the  iMrtles  where  tbey 
have  left  themselves. 

Counsel  for  complainant  state  their  claim 
as  follows:  "Where  It  is  claimed  that  a  con- 
tract is  tainted  with  Illegality  and  Is  op- 
posed to  public  policy  by  reason  of  elements 
entering  Into  It  or  connected  with  It,  which, 
under  some  circumstances,  would  render  the 
contract  obnoxious  to  the  law  relating  ta 
public  policy,  the  test  to  determine  Its  va- 
lidity la  the  plalnurs  ability  to  establish 
bis  case  without  any  aid  from  an  Illegal 
transaction.  In  determining  whether  a  new 
contract  is  so  connected  with  an  Illegal  con- 
tract or  transaction  as  to  render  It  also  Ille- 
gal, the  test  has  been  announced  to  be 
whether  the  plaintiff.  In  establishing  bis  case, 
is  or  la  not  required  to  resort  to  the  illegal 
contract  In  the  former  case  the  contract  is 
held  to  be  illegal;  In  the  latter  it  is  held  to 
be  legal."  One  of  the  troubles  of  this  con- 
tention is  that  a  preponderance  of  the  testi- 
mony upon  the  question  of  fact  sustains  tbe 
version  of  tbe  defendant  Tbe  written  con- 
tract is  somewhat  ambiguous  as  to  what 
the  effect  of  the  opinion  of  this  court  should 
be  In  relation  to  the  repayment  of  the  $20 
and  tbe  delivery  of  the  possession  of  the 
premises  by  tbe  complainant  to  the  defend- 
ant We  have  already  given  the  defendant's 
version  of  the  transaction.  It  is  a  significant 
fact  tbat  complainant  was  not  a  witness.  A 
reference  to  the  case  of  McDonald  v.  Bom, 
121  Mich.  695,  80  N.  W.  676,  will  show  the 
case  was  decided  in  this  court  October  24, 

1899.  The  record  shows  that  in  March  fol- 
lowing complainant  paid  $100  to  defendant 
and  took  a  receipt  reciting  it  was  for  rent 
from  March  18th  to  May  18th.    On  May  18, 

1900,  she  paid  $300,  taking  a  receipt  in  wbicb 
it  was  stated  It  was  rent  to  November  18, 
1900.  November  22d  she  paid  $50,  taking  a 
receipt  stating  It  was  for  rent  from  Novem- 
ber 18  to  December  18,  1900.  The  record  al- 
so shows  that  between  June  27,  1898,  and 
December  3,  1900,  complainant  was  convict- 
ed at  least  16  times  on  her  plea  of  guilty  of 
keeping  a  bawdy  house,  and  was  living  in 


the  house  defendant  claimed  to  1 
which  she  paid  the  above  sums  as 
impossible  to  read  the  record  and 
other  conclusion  than  that  this  i 
paid  to  enable  complainant  to  c 
illegal  business.  Under  such  cin 
the  courts  will  leave  the  parties  t 
acts  bave  left  them.  Snyder  v. 
Mich.,  at  page  486,  and  the  many  < 
dted;  Lyon  v.  Waldo,  S6  Mich. 
Namara  v.  Oargett,  68  Mich.  454 
218,  18  Am.  St  Rep.  355;  Roblne 
terson  et  al.,  71  Mich.  141,  39  N.  M 
v.  Smith,  107  Mich.  416,  65  N.  W. 
B.  A.  282,  61  Am.  St  Rep.  341; 
Chamberlain,  126  MIcb.  280,  85  : 
15  Am.  &  Bug.  Bncy.  of  Law  (2 
9921,  9997. 
Tbe  decree  is  affirmed,  with  co 

HOOKER,  C.  J.,  absent  sick,  to 
The  other  Justices  concurred. 


CITIZENS'  COMMERCIAL  &  8 
BANK  OF  FLINT  v.  PLATI 

(Supreme  Court  of  Miclilgan.    Dec 

NOTE— RBNBWAIf-PATMBNT— BDI 
PROOF— ACTHORITY  OP  PART 

1.  Partners  Indorsing  a  renewal 
its  delivery  are  joint  makers. 

2.  The  receipt  and  acceptance  of 
note  and  surrender  of  the  orieina 
stitutes  a  payment  of  the  origiDal  no 

3.  Where  a  note  was  executed  by 
renewal  of  a  note  of  which  they  wei 
the  burden  is  on  them,  on  denying 
of  the  renewal  note,  to  show  that  tl 
was  not  protested,  and  that  they  W' 
ged  as  indorsers. 

4.  The  managing  member  of  a  firm 
ity  to  execute  for  the  firm  as  join 
note  in  renewal  of  a  former  one  on 
were  liable  as  indorsers  at  the  time. 

Error  to  Circuit  Court  Genesi 
Emmet  L.  Beach,  Judge. 

Action  by  the  Citizens'  Commei 
ings  Bank  of  Flint  against  Fred  A 
others.  From  a  judgment  In  favi 
tiff,  defendant  Michael  B.  Houn 
Affirmed. 

In  1896  the  defendants  Houran 
head  were  copartners  doing  buslni 
under  the  firm  name  of  Houran 
head.    The  defendants  Piatt  and 
copartners  doing  business  in  the 
undM  the  firm  name  of  F.  A.  I 
About  the  1st  of  October,  1896, 
Whitehead  sold  goods  to  Piatt 
which  they  received  in  payment 
note  for  $1,570,  executed  by  F. 
Co.,  payable  to  Houran  &  Wbiteli 
ran  &  Whitehead  Indorsed  It,  am 
it  at  tbe  plaintiff  bank,  which,  i 
quest,  discounted  it  for  Houran 
head,    wbo    received    and    used 
amount  paid.     It  was  three  time 

t  Z.  Sm  BUU  and  Notes,  vol.  T,  Cant. 
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the  laat  note  being  dated  December  8,  1809, 
and  being  the  one  nonr  in  antt  Houran 
alone  defends.  As  each  renewal  note  was 
in«aented  at  the  bank,  it  was  accepted,  and 
the  old  note  anrrendered.  At  the  giving  of 
the  last  note  Piatt  &  Co.  assigned  some  stock 
in  a  corporation  as  secnrity,  which  proved  to 
be  wortliless.  The  tliree  renewal  notes  were 
given  directly  to  the  bank  aa  payee,  and  all 
bore  the  indorsement  of  Houran  &  White- 
head. Whitehead  had  attended  to  the  finan- 
cial transactions  of  his  firm.  All  the  indorse- 
ments were  signed  by  him  for  the  firm.  Hou- 
ran A  Whitehead  dealt  with  the  plaintiff  all 
these  years,  and  Whitehead  attended  to  all 
the  business  with  the  bank.  A  few  small 
payments  were  made.  Plaintiff  made  an  ef- 
fort to  collect  the  first  note  from  the  makers. 
There  is  no  evidence  to  show  that  the  first 
note  was  protested.  The  only  testimony  nih 
on  the  point  is  that  of  Honran  that  he  knew 
of  no  protest  being  served.  Under  the  undis- 
pnted  evidence  in  the  case  it  would  have  been 
served  upon  Whitehead,  and  not  upon  blm. 
At  the  condnslon  of  the  testimony  the  court 
directed  a  verdict  for  the  plaintiff.  - 

Rundell  &  Stockton  and  Black  .&  Boberts, 
for  appellant  Michael  B.  Houran.  Liee  & 
Parker,  for  appellee. 

OBANT,  J.  (after  stating  the  facta).  The 
defense  is  that  Houran  &  Whitehead  were 
discharged  on  the  first  note,  and  that  White- 
bead  had  no  authority  to  sign  the  firm  name 
to  the  renewals,  or  to  change  the  liability 
from  indorser  to  that  of  maker.  On  the  first 
note  Houran  &  Whitehead  were  indorsers, 
and  not  Joint  makers.  On  the  last  note  they 
-were  Joint  makers.  Peninsular  Sav.  Bank  v. 
Hoeie.  112  llich.  361,  70  N.  W.  890.  Whether 
tbey  were  makers  or  indorsers  of  ttie  two  in- 
termediate notes  does  not  clearly  appear; 
neither  is  it  material.  The  receipt  and  ac- 
ceptance of  each  renewal  note  and  the  sur- 
render of  the  former  note  constituted  a  pay- 
ment of  the  former.  Childs  v.  Pellett  102 
Mich.  658,  667.  61  N.  W.  64,  where  this  ques- 
tion is  discussed^  and  authorities  cited.  Plain- 
tiff made  a  prima  fade  case  by  proving  the 
execution  and  indorsement  of  the  note  in 
Hcdt.  The  burden  of  proof  lay  with  Houran 
A  Whitehead  to  show  that  tlie  first  note  was 
not  protested,  and  that  they  were  discharged 
as  indorsers  thereof.  Oonley  v.  Wlnsor,  41 
Mich.  253,  2  N.  W.  81.  They  failed  to  show 
it.  It  must  therefore  be  assumed  that  when 
tlie  first  renewal  note  was  given  they  were 
still  liable  on  the  first  note.  It  follows  that 
Mr.  Whitehead  was  authorised  to  renew  the 
note.  If  the  bank  had  insisted  tliat  they 
shonld  take  the  note  up  and  give  their  own 
note  instead,  and  Whitehead  had  so  done,  lie 
'would  have  been  acting  within  his  authority. 
Mr.  Honran,  his  partner,  cannot  now  defend 
npon  the  ground  that  the  indorsement  in  law 
made  them  Joint  makers  instead  of  simply 
Indorsers.    Houran  &  Whitehead  were  not 


accommodation  indorsers.  An  accommoda- 
tion indorser  Is  one  who  Indorses  a  bill  or 
note  in  order  to  enable  another  to  obtain 
credit  or  money  on  It  Piatt  &  Co.,  the  mak- 
ers, did  not  ask  Houran  &  Whitehead  to  in- 
dorse this  paper  for  their  accommodation,  or 
in  fact  to  f^idorse  it  at  all.  They  gave  it  in 
payment  of  a  debt,  and  Houran  &  Whitehead, 
for  their  own  accommodation,  asked  plaintiff 
to  discount  it  for  their  (Houran  &  White- 
head's) sole  benefit  The  plaintiff  was  deal- 
ing with  the  authorized  manager  of  the  firm. 
It  might  have  insisted  upon  payment,  and  a 
payment  by  Whitehead  for  the  firm  would,  of 
course,  have  bound  the  firm.  Plaintiff  might 
liave  refused  to  renew  the  note,  but  have  of- 
fered to  take  the  note  of  Houran  &  White- 
head alone.  If  they  had  insisted  upon  the 
latter,  it  would  not  have  been  the  legal  duty 
of  the  bank  to  see  the  other  partner  or  part- 
ners and  ascertain  if  they  assented  to  giving 
the  firm's  note  in  payment  of  the  other. 
Tbey  were  liable.  It  was  due.  Tbey  bad 
received  the  consideration.  The  bank  was 
dealing  with  the  member  of  the  firm  who  had 
attended  to  its  financial  transactions  with  it 
It  was  therefore  within  the  authority  of  Mr. 
Wtiltehead  to  make  the  Indorsement  he  did, 
and  thus  bind  the  firm  as  Joint  makers. 
Judgment  affirmed. 

HOOKER,  O.  J.,  absent  sick,  took  no  part 
The  other  Justices  concurred. 


WEEKS  V.  HUTCHINSON. 

(Supreme  Court  of  Michigan.    Dec.  22,  1003.) 

PARTNBRSHIF— ETIOBMCE    OF-INSTRUCTIONB- 

WITNBSSB8— lUPBACRMENT— BVI- 

DBNCB-OBJBCTIONS. 

1.  Where,  in  a  suit  to  recover  a  board  bill, 
defendant  alleged  that  he  had  made  a  contract 
for  hoard  with  plaintiff  and  defendant  as  part- 
ners, and  that  he  had  paid  all  that  ^e  con- 
tract called  for,  it  was  proper,  for  the  purpose 
of  impeaching  the  third  person  as  a  witness  tes- 
tifying that  he  made  no  arrangement  with  de- 
fendant and  was  not  in  partnership  with  plain- 
tiff, to  ask  him  whether  ne  had  not  made  state- 
ments admitting  the  partnership.  \ 
/2.  An  objection  to  the  admission  of  impeach- 1 
ing  testimony  that  a  proper  foandation  was  not  I 
laid  will  be  disregarded  when  made  for  the  firstf 
time  on  appeal. 

8.  Where  a  witness  stated  all  he  knew  al>out 
a  certain  matter,  it  was  not  error  to  strike  out  a 
part  of  ills  answer  which  was  not  responsive 
to  the  question  asked,  and  which  related  to  a 
matter  not  witliin  his  own  knowledge. 

4.  Where,  in  a  suit  to  recover  a  board  bill, 
.defendant  gave  evidence  that  his  contract  was 
made  with  plaintiff  and  a  third  person  as  part- 
ners, an  instruction  that,  if  there  was  a  co- 
partnership existing  ail  the  time,  and  that  that 
conid  be  foand  from  what  thev  held  themselves 
OQt  to  be,  and  what  they  said  about  it  or  if 
they  held  themselves  out  at  all,  was  not  errone- 
ous ai  permitting  the  statement  of  either  to  be 
taken  as  evidence  of  a  partnership. 

6.  Where,  in  a  suit  to  recover  a  t>oard  bill, 
defendant  gave  evidence  that  his  contract  was 
made  with  plaintiff  and  a  third  person  as  part- 
ners, an  instruction  that,  "if  the  third  person 
acted  as  the  agent  of  plaintiff  in  the  business, 
that  would  bind  her,  and  that  one  of  the  facts 
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of  a  partnership  is  the  fact  of  general  agency 
exercised  by  the  parties  in  conducting  the  busi- 
ness, and  if  jou  dnd  from  the  manner  in  which 
plaintiff  held  herself  out  to  defendant,  or  from 
the  general  agency  exercised  by  the  third  per- 
son, that  he  was  a  partner,  or  tliat  defendant 
would  be  justified  in  dealing  with  plaintiff  on 
the  assumptiOD  that  plaintiff  and  the  third  per- 
son were  partners,  the  verdict  should  be  for  de- 
fendant," was  not  erroneous,  in  riew  of  the 
court's  charge  that,  if  plaintiff  and  the  third 
person  were  partners,  the  admission  of  a  co- 
partner would  be  binding  on  both,  and  the  fur- 
ther cliarge  defiuing  a  i>artnership. 

Eteror  to  Circuit  Court,  Calhoun  County; 
Herbert  E.  Wlnsor,  Judge. 

Action  by  Sarah  Jane  Weeks  against  Leon- 
ard D.  Hutchitison.  Judgement  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Hatch  &  Page,  for  appellant.  North  & 
Salisbnry,  for  appellee. 

MOORE,  J.  The  circuit  Judge,  in  his 
charge  to  the  Jury,  stated  the  claims  of  the 
parties  in  substance  as  follows:  "The  plain- 
tiff brings  her  action  to  recover  from  the  de- 
fendant for  a  board  bill  from  the  10th  day  of 
October,  1887,  to  April  27,  1901,  less  abont 
five  weeks,  and  alleges  and  proves  that  the 
same  was  worth  $3.50  per  week.  I  believe 
there  is  no  dispute  about  this  amount.  Also 
$100  for  feed  for  horses,  paid  by  her  for  de- 
fendant" "The  theory  of  the  plaintiff  In 
this  case  Is  that  she  took  this  man  to  board; 
that  they  had  no  contract  or  agreement  at 
the  time,  but  that  he  had  board  during  this 
period— three  years,  two  months,  and  seven- 
teen days,  less  about  five  weeks  he  was  in 
Canada.  If  you  believe  her  testimony,  I  say 
to  you  as  a  matter  of  law  that  it  is  not  neces- 
sary to  have  a  contract;  that  she  can  recover, 
if  you  find  that  she  is  entitled  to  recover, 
what  that  board  was  reasonably  worth  in 
Battle  Creek  at  that  time;  and  that  Is  proven 
here,  and  I  think  it  is  undisputed,  was  $3.50 
per  week."  "The  defendant  says  he  had 
an  agreement  with  her  in  the  beginning  that 
be  was  to  have  board  and  live  in  the  family— 
a  sort  of  family  relation— and  was  to  pay  the 
first  cost  of  his  board  and  room,  and  that  he 
has  paid  all  that  would  call  for.  He  claims 
also  that  in  making  that  contract  he  made  It 
with  the  plaintiff  in  this  case  and  a  Mr.  Bart- 
ley,  who,  he  says,  was  a  partner  of  hers,  and 
that  he  made  this  contract  with  them  to- 
gether." The  plaintiff  denies  there  was  any 
partnership.  The  parties  gave  testimony  in 
support  of  their  respective  claims.  The  Jury 
returned  a  verdict  in  favor  of  defendant  The 
plaintiff  has  brought  the  case  here  by  writ 
of  error. 

The  first  assignments  of  error  relate  to  the 
examination  of  the  witness  Hartley.  As  stat- 
ed above,  the  defendant  claims  the  arrange- 
ment was  made  with  the  plaintiff  and  Bart- 
ley,  and  swore  to  the  arrangement  Bartley 
was  a  witness.  He  denied  the  arrangement 
as  claimed  by  defendant,  and  denied  that 
plaintiff  and  he  were  in  partnership.  The 
questions  put  to  htm  were  whether  he  had 


not  made  statements  admitting  tlie  partner- 
ship. Tha  Judge  ruled  he  might  answer  far 
the  purpose  of  impeactmient,  and  tbe  answcn 
were  taken.  It  is  now  said  that  as  partner- 
ship could  not  be  proved  by  the  admission  of 
one  partner,  the  testimony  was  incompetent 
We  think  this  was  proper  cross-«xamliiatioo 
In  view  of  the  conflicting  testimony  about  the 
partnership.  It  is  said  error  was  conunitted 
in  admitting  the  following  questloii  and  an- 
swer: "Did  Mr.  Bartiey  state  to  yon  that 
they  were  in  partnership?  Mr.  Hatch:  I  ob- 
ject to  that,  because  a  partnerslilp  canncrt  be 
established  in  that  way.  The  Court:  It  Is  ao 
impeaching  question.  You  may  answer  it 
Answer  by  Chapel:  He  did.  He  carried  tiie 
idea,  anyway,  that  way."  It  Is  now  said  Mr. 
Bartley's  attention  had  not  been  called  to  this 
conversation,  and  therefore  the  proper  rounda- 
lon  had  not  been  laid.  If  that  objection  had  , 
Ibeen  made  in  the  court  below,  it  donlrtleai 
would  have  been  sustained,  and  the  fonnda- 
pon  for  admitting  the  testimony  oonid  have 
!n  laid  before  the  witness  was  allowed  to 
^testify.  That  objection,  however,  was  not 
made,  and  it  is  too  late  to  make  it  here  for  the 
first  time.  Ives  et  al.  v.  Leonard,  50  Micb. 
296,  15  N:  W.  463;  Mahlat  v.  Codde.  106 
Mich.  387,  64  N.  W.  191;  Mulliken  v.  Conm- 
na,  110  Mich.  212,  68  N.  W.  141. 

Mr.  Hutchinson  claimed  he  did  irork  on 
the  Funda  farm  for  which  he  ahonld  liave 
credit  When  Mr.  Bartley  was  a  witness  he 
was  asked:  "Q.  Who  run  the  Fnnda  farm  in 
1899?  A.  Mr.  Hutchinson.  Q.  Did  yon  kJiow 
of  Mrs.  Weeks  at  any  time  ordering  him  to 
do  any  plowing  on  the  Funda  farm?  A.  No, 
sir;  she  didn't  know  anything  about  it  tmtll 
after  it  was  done."  On  motion  the  laat  an- 
swer was  stricken  out,  and  it  is  said  this  is 
error.  It  will  be  seen  the  last  part  of  the  an- 
swer was  not  responsive  to  the  question,  and 
it  is  difficult  to  see  bow  upon  his  own  knowl- 
edge the  witness  could  make  the  answer  he 
did.  Immediately  after  this  ruling  the  wit- 
ness testified:  "Q.  Did  she  know  anjrthing 
about  it?  A.  She  never  got  him  to  do  an; 
work  there  that  I  know  of,  and  I  would  hare 
known  It  If  she  had."  The  witness  stated  all 
he  knew  about  it,  and  we  do  not  think  the 
assignment  of  error  is  well  taken. 

The  other  assignments  of  error  In  relati(»i 
to  the  admission  of  testimony  hare  been  ex- 
amined, but  we  do  not  deem  it  necessary  to 
discuss  them. 

The  court  charged,  among  other  tblnjrs: 
"Now,  if  you  find  that  there  was  a  copartner- 
ship existing  all  the  time,  and  that  yon  can 
find  from  what  they  held  themselves  out  to 
be,  and  wtiat  they  said  about  it  If  yon  find 
that  they  said  anything  about  it  or  If  they 
held  themselves  out  at  all."  It  la  claimed 
this  is  error,  "because  the  existence  of  a  part- 
nership cannot  be  proved  by  the  admission  of 
one  of  the  partners  so  as  to  bind  tlie  other  sup- 
posed partner,  nor  can  the  holding  out  as  a 
partner  by  one  person  by  the  other  supposed 
partner,"  and  the  charge  permits  the  .state- 
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ment  of  either  of  them  to  be  taken  as  eri- 
dence  of  partnership.  The  defendant  gave 
evidence  that  bis  contract  was  made  with 
both  of  tbem,  and  we  think  the  cbfi^e  did  not 
misstate  the  hiw. 

It  is  said  the  court  erred  in  instmcting  the 
jury  as  follows:     "I  wonld  say  that  if  yon 
find  that  Mr.  Bartley  acted  as  the  agent  of 
Mrs.  Weeks  in  tbe  business,  that  wonld  bind 
hcT  also,  If  yon  find  any  sncb  facts  from  the 
ovidence  of  the  case.    I  charge  you  that  one 
of  tbe  drcnmstancea  and  facts  of  a  partner- 
ship is  the  fact  of  general  agency  exercised 
by  the  parties  in  conducting  their  bnsiness, 
and  if,  ip  case  yon  find  from  the  manner  in  , 
wbich  plaintiff  held  herself  out  to  tbe  defend- 
ant, or  from  tbe  general  agency  exercised  by 
Mr.  Bartley.  tbat  be  was  a  partner,  or  that 
defendant,  would  be  Justified   with   dealing 
with  the  plaintiff  on  the  assumption  tbat  Bbe 
and  Bartley  were  partners,  tben  your  verdict 
must  be  'No  cause  of  action,'  unless  you  And, 
gentlemen,  tbat  under  the  agreement  tliat  he 
Is  owing  upon  either  one  of  tbe  understand- 
ings."   Tbls  portion  of  tbe  charge  should  be 
read  in  connection  with  tbe  following:    "Now, 
If  you  find  that  there  was  a  copartnership  ex- 
isting all  tbe  time,  and  tbat  yon  can   find 
from  wliat  they  held  themselves  out  to  be, 
from  the  circumstances  and  conditions,  and 
what  tbey  said  about  it,  if  you  find  they  said 
anything  about  it,  or  if  they  held  themselves 
out  at  all— you  cannot  find  It  from  tbe  fact 
tbat  a  man  buys  a  piece  of  goods,  and  sends 
it  down  to  the  house,  and  bas  it  charged  to 
blm;  but  if  yon  find  that  there  was  an  actual 
understanding  existing  between  Mrs.  Weeks 
and  Mr.  Bartley  at  the  time  Mr.  Hutchinson 
boarded  there,  and  understood  each  other,  tbat 
tbey  had  an  agreement  that  they  should  sbare 
In  the  profits  and  losses  of  tbe  business,  then 
yon  can  find  tliat  they  were  copartners,  and  tbe 
admission  of  one  copartner  tc  Mr.  Hutchinson 
fai  relation  to  bargains  made  for  tbem  both, 
or  In  any  way  of  their  business,  would  be 
binding  upon  both  tbe  partners.     I  think  yon 
nnderstand  that.     Partnership  Is  a  contract 
of  two  or  more  competent  persons  to  place 
tbelr  money,  tSectB,  labor,  and  skill,  or  some 
or  all  of  tbem,  in  lawful  commerce  or  busi- 
ness, and  to  divide  tbe  profit  and  bear  tbe 
loss  In  certain  porportlons.    And  it  may  be  in- 
ferred from  tbe  facts  and  circumstances,  even 
as  between  tbe  parties  themselves.     Persons 
esgaged  in  a  bnsiness  or  adventure  tor  tbelr 
mntnal  benefit  may  not  always  be  partners 
as  bettreen    themselves,    even    though    they 
may  have  a  communion  of  interest  In  tbe  prof- 
its;  but  tbey  may  be  frequently  treated  as 
partners  by  third  persons,  when  tbere  is  in 
fact  no  partnership,  as  we  shall  hereafter  see. 
A.  partnership  in  fact  can  only  exist  when 
there  is  a  voluntary  agreement  made  for  tbat 
purpose,  and  tbere  cannot  be  such  partnership 
against  the  intention  of  tbe  parties  to   the 
contract    Now,  you  must  find,  if  you  find  at 
all,  from  the  evidence  that  has  been  testified 
to  here,  and  such  as  you  find  from  tbe  dr- 


cumstances  here,  such  u  will  convince  yon 
that  there  was  a  copartnership  existed  be- 
tween these  people,  before  yon  can  consider 
tbe  other  subject  at  all.  Now,  If  you  find  tbat 
thoe  was  such  a  partnership  existing,  such 
as  la  established  by  a  preponderance  of  evi- 
dence offered  by  the  defendant,  Mr.  Hntcbin- 
Bon,  tben  you  may  consider  these  agreements 
tbat  have  been  testified  to  here.  You  will 
have  to  find  that  they  contracted  about  tbli; 
business  of  l>oardlng,  and  not  about  outside 
business.  You  could  not  find  this  partnership 
from  contracting  about  fuel,  or  merchandise, 
or  anything  of  that  kind;  It  must  be  a  con- 
tract about  keeping  a  boarding  house,  and 
nothing  else."  We  think  tbe  Jury  were  not 
misled  by  the  charge.  We  do  not  find  reverai- 
ble  error  in  the  case. 
Judgment  is  affirmed. 

HOOKER,  C.  J.,  at>sent,  sick,  took  do  part. 
The  other  Justices  concurred. 


GRAHAM  T.  EVENING  PRESS  CO. 

(Supreme- Court  of  Michigan.    Dec.  22,  1908.) 

NBOLIOENOBS-RUNNINO    OVER     PEDESTRIAN- 
SVIDSNCE-QUSSTION  FOR  JURY. 

1.  Where,  in  an  action  for  Injuries  sustained 
by  plaintiff  owms  to  her  baylDg  been  run  over 
from  behind  by  defendant's  wagon  in  a  public 
street,  there  was  evidence  tending  to  show  tbat 
she  looked  each  way  before  she  started  across 
tbe  street,  at  which  time  the  wagon  In  question 
was  S  or  4  rods  distant  from  her,  and  that 
she  was  struck  after  having  gone  20  feet  from 
the  curb,  the  question  whether  the  driver  was 
negligent  in  not  seeing  plaintiff  and  failing  to 
stop  or  avoid  her  was  for  the  jury. 

2.  It  was  for  the  jury  to  say  whether  plain- 
tiff failed  to  use  due  care  in  not  looking  in  the 
direction  from  which  the  team  was  approaching, 
after  leaving  the  curb,  her  back  being  turned 
that  way. 

'  Error  to  Circuit  Conrt,  Kent  County;  Al- 
fred Wolcott,  Judge. 

Action  by  Sarah  Graham  against  the  Even- 
ing Press  Company.  Judgment  in  favor  of 
plaintiff.    Defendant  brings  error.    Affirmed. 

T.  J.  O'Brien  and  James  H.  Campbell,  for 
appellant    Lombard  &  Hext,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  for 
negligent  injury.  The  plaintiff,  a  woman  74 
years  old,  attempted  to  cross  diagonally  from 
the  sontbeast  comer  to  tbe  northwest  comer 
of  Ionia  and  Pearl  streets,  in  the  city  of 
Grand  Rapids,  about  6  o'clock  p.  m.  of  the 
17th  of  October,  1901.  WbUe  in  the  act  of 
crossing  she  was  struck  by  a  horse  owned 
by  defendant  and  driven  by  its  employfi,  one  ' 
Harry  C.  Stewart  Phiintiff  sustained  sul>- 
stantial  injuries,  and  on  the  trial  recovered  a 
verdict  of  $250.     Defendant  brings  error. 

It  is  contended  that  tbere  was  no  evidence 
of  negligence  on  tbe  part  of  the  driver.  The 
driver  was  made  a  witness  for  the  plaintiff, 
and  possibly,  although  we  do  not  so  decide, 
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If  his  testimony  as  a  wbole  be  taken  as  an 
accurate  statement  of  tlie  Incident,  there  was 
no  negligence  on  his  part.  But  the  plaintiff 
adduced  other  testimony.  She  herself  testi- 
fied that  before  she  stepped  off  the  sidewalk 
into  the  paved  portion  of  the  street  she  look- 
ed in  either  direction  and  saw  no  teams  ap- 
proaching In  either  direction  sufficiently  near 
to  arrest  her  attention  or  cause  concern  for 
her  safety.  The  driver  testified  that  at  the 
time  plaintiff  left  the  curb  he  was  about  a 
rod  away;  that  the  collision  occurred  when 
she  had  traveled  about  20  feet  from  the  curb; 
and  that  he  was  Jogging  along  at  a  fair  rate 
of  speed.  He  further  testified  as  follows: 
"Q.  You  said  Just  a  minute  ago  you  were 
within  three  feet  of  the  curb?  A.  Tea,  sir. 
Q.  From  the  same  curb  she  stepped  off  of? 
A.  Tes,  sir.  Q.  Now,  did  yon  immediately 
turn  your  horse  west?  A.  Not  at  once;  no, 
sir.  Q.  Why  didn't  you?  A.  Why,  because  I 
thought  probably,  If  she  continued  on,  I  could 
go  behind  her.  Q.  Well,  she  did. keep  on, 
didn't  she?  A.  Yes.  Q.  You  could  have 
stopped  your  horse.  If  you  had  tried,  when 
you  first  saw  her?  A.  No,  sir.  Q.  Why  could 
you  not?  A.  Too  heavy.  Q.  Too  heavy?  A. 
Xen,  you  could  not  stop  so  quick.  Q.  When 
did  you  first  try  to  stop?  A.  As  soon  as  I 
saw  her,  I  commenced  to  pull  up.  Q.  If  you 
had  turned  to  the  west,  you  would  not  have 
struck  her,  would  you?  A.  You  could  not 
turn  a  horse  as  quick  as  that  Q.  You  say, 
in  your  Judgment,  she  was  twenty  feet  out 
into  the  street.  How  wide  la  your  rig?  A. 
I  don't  know.  Q.  About  five  feet,  isn't  It? 
A.  All  of  that  Q.  You  bad  space  between 
her  and  twenty  feet  to  get  through  didn't 
you?  A.  No,  sir.  Q.  Why?  A.  Because  I 
was  at  the  same  point  she  was  at  the  end 
of  that  twenty  feet  Q.  But  if  you  had  gone 
the  other  way,  if  you  had  started  in  behind 
her,  in  fact  had  gone  either  side,  you  would 
have  escaped  her,  wouldn'tyou?  A.  Yes,  of 
course.  Q.  You  had  a  chance  to  have  done 
either?  A.  No,  sir.  Q.  Bzplain  to  the  Jury 
why  you  didn't  have  a  chance  to  go  either 
side.  A.  Why,  there  wasn't  time;  neither 
time  'Uor  room.  Q.  There  wasn't  time?  A. 
No,  sir.  Q.  There  would  have  been  if  you 
had  started  to  turn  your  horse  as  soon  as  yon 
saw  her,  wouldn't  there?  How  about  that? 
A.  There  might  have  been,  yes.  Mr.  Lom- 
bard: That  IB  alL  A.  But  I  doubt  It."  Ed- 
gar Bice,  a  witness  for  plaintiff,  testified  as 
follows:  "When  1  first  saw  her,  she  was 
on  the  southeast  comer;  on  the  comer,  stand- 
ing there  looking  up  and  down  the  street. 
And  one  particular  thing  that  called  my  at- 
tention to  it  at  the  time,  she  seemed  to  me 
like  a  lady  that  didn't  really  know  where 
she  was  going,  or  else  looking  to  see  if  there 
was  anything  coming  down  the  street  either 
way.  At  the  time  I  noticed  her,  I  saw  a 
team  down  the  street,  I  should  think  three 
or  four  rods  to  the  south  of  her.  It  was  the 
Evening  Press  wagon.  While  I  was  look- 
ing, she  was  looking  up  and  down  the  street 


in  different  directions,  and  the 
rectly  across  the  street,  or  diag 
toward  the  Y.  M.  C.  A.  buildln) 
time  she  jitarted  across  the  stn 
state  If  you  observed  how  far  i 
this  team  was.  A.  I  should  th: 
was  between  three  and  four  n 
corner.  Q.  What  did  you  next 
The  next  that  I  observed  was 
saw  was— when  the  wagon  wa 
upon  this  lady.  It  was  not  ove 
second  time  I  noticed  it.  Q.  I 
whether  you  continued  to  obsi 
the  time,  from  the  time  you  fi 
■  or  not?  A.  No,  sir;  I  Just  notI< 
she  was  leaving  the  walk,  and  I 
any  more  of  it  until  I  looked 
the  wagon  upon  her.  •  •  • 
you  describe  to  the  Jury  Just  vi 
then?  A.  Do  you  mean  at  the  i 
looked  up?  Q.  The  second  tim< 
A.  The  second  time  I  looked  i 
horse,  as  I  should  Judge,  aboc 
feet  from  this  lady,  and  I  saw 
what  was  going  to  happen,  but 
time  was  not  in  any  way  to  pn 
Mr.  O'Brien:  Suppose  you  stal 
you  saw,  without  any  reasons. 
bell:  That  remark  ought  to  be 
his  Impression  at  the  time.  I  n: 
out  the  first  statement— what 
what  he  thought.  The  Ooui 
thought  may  be  stricken  out;  t 
of  what  he  aaw  may  remain, 
driver  turned  his  horse  to  the  w< 
the  time  that  it  strack  this  lady, 
to  the  northeast,  which  would  I 
rectlon,  and  struck  on  her  rig! 
the  driver  pulled  his  horse  In  a 
could,  but  he  had  gone  about 
beyond  before  he  got  the  horse 
standstill.  I  ran  there  as  soo: 
get  there,  and  helped  to  pick  I 
driver  got  down  off  the  wagon, 
he  was  the  one  that  assisted  li 
up.  When  I  got  to  her  she  was 
ment"  The  testimony  of  this 
putes  that  of  the  driver  in  an< 
The  testimony  of  the  latter  is 
that  the  horse  came  to  a  stop  a 
of  the  collision,  which  la  incoi 
that  of  Mr.  Bice  above  quoted 
testimony  it  was  competent  foi 
deduce  that  plaintiff,  seeing  no 
started  to  cross  the  street  In  i 
the  driver;  that  the  vehicle  d 
fendants  servant,  traveling  in 
the  same  direction,  approached 
hind;  and  that  after  she  had 
course  for  about  20  feet  she  w< 
injured.  It  seems  too  plain  to 
tended  remark  that  the  Jury  mlg 
these  facts  that  the  driver  wai 
ther  lii  not  seeing  the  plaintiff 
tion,  or  in  failing  to  either  stop 
veer  away  from  plaintiff's  com 
'facts  do  not  present  a  case  foi 
must  be  held  that  a  public  tho 
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under  an  drcnmatances,  indeed  a  place  of 
danger.  The  cases  of  Boick  t.  Blssell,  80 
Mich.  2t»,  46  N.  W.  65;  and  Laxell  t.  Kapp, 
83  Mich.  86.  46  N.  W.  1028,  are  In  point 

Defendant's  connsel  cite  Denman  t.  Johns- 
ton. 85  Mich.  387.  48  N.  W.  665,  as  sustain- 
ing their  contention.  The  case  cited  bears 
some  analogy  in  its  facts  to  the  present,  but 
we  find  no  question  of  law  there  determined 
which  conclndes  the  present  plaintiff.  The 
declaiye  holding  in  that  case  was  that  the 
plaintiff's  claim  of  gross  negligence  was  not 
competent  under  the  pleadings  as  they  stood. 
The  court  held  that  it  was  not  error  to  re- 
fuse to  direct  a  verdict  at  the  close  of  the  . 
plalntUTs  proofs,  for  the  reason  that  the  de- 
fendant had  not  rested  when  the  motion  was 
made,  and  In  the  course  of  the  opinion  stat- 
ed: *rrhe  [trial]  court.  In  his  charge  to  the 
Jury,  instructed  them  correctly  upon  the 
rights  and  duties  of  travelers  in  a  public 
highway,  and  also  upon  the  respective  the- 
ories of  the  parties  as  presented  in  the  case 
by  their  testimony,  and  left  the  qnestions 
of  fact  to  the  Jury  as  they  should  find  they 
were  established  by  the  testimony."  In  dis- 
cussing the  question  of  gross  negligence, 
CbampUn.  O.  J.,  said:  "No  witness  testifies 
that  defendant  saw  plaintiff  In  a  place  of 
danger,  and  that  he  knew,  or  had  good  reason 
to  believe,  that  plaintiff  was  not  aware  of 
tlie  danger,  or  that  defendant  saw  plaintiff 
in  time  to  avoid  injuring  him  by  the  exercise 
of  ordinary  care.  •  •  •  The  neglect  of 
defendant  to  see  the  plaintiff  was  no  greater 
than  that  of  the  plaintiff  to  see  the  team  ap- 
proaching. In  my  opinion,  neither  of  them 
was  guilty  of  such  a  degree  of  negligence  as 
to  excuse  the' negligence  of  the  other."  This 
language  was  very  evidently  employed  in  an- 
swer to  the  plaintifTs  contention  that  the  de- 
fendant would  be  liable  even  though  the  Jury 
might  find  plaintiff  gnilty  of  negligence  In 
attempting  to  cross  the  street  ahead  of  de- 
fendant's team,  for  the  reason  that  defendant 
discovered  plalntlfTs  negligence  in  time  to 
avoid  the  injury.  It  could  not  have  been  in- 
tended to  hold  that  there  was  no  evidence  of 
care  on  plalntUTs  part  under  circumstances 
similar  to  the  present.  That  question  was 
not  imder  discussion  at  that  point  in  the 
opinion.  The  question  of  defendant's  negli- 
gence was  properly  submitted  to  the  Jury. 

Defendant's  counsel  also  contended  in  the 
court  below,  and  contend  here,  that,  as  plain- 
tiff did  not  look  in  the  direction  from  which 
defendant's  team  approached  after  leaving 
the  curb,  the  Jury  should  have  been  Instruct- 
ed that  she  was  guilty  of  contributory  negli- 
gence as  matter  of  law.  This  is  not  the  case 
of  a  traveler  being  injured  by  a  street  or 
•team  railway,  bat  a  traveler  in  the  public 
street  is  overtaken,  run  down,  and  injured. 
We  are  cited  to  no  case,  and  know  of  none, 
which  casts  upon  a  pedestrian  traveling  the 
staeet  the  duty  of  keeping  a  constant  lookout 
to  the  rear  aa  matter  of  law. '  The  question 
of  what  constitutes  due  care  In  such  a  case 


is  for  the  Jury.  See  cases  cited  above,  and 
also  an  Instructive  discussion  of  this  subject 
by  Folger,  J.,  In  Adolph  v.  Railroad  Com- 
pany, 76  N.  Y.  S30;  Elliott  on  Roads  and 
Streets,  |{  888,  834;  Moerbus  v.  Herrmann, 
108  N.  Y.  849,  16  N.  B.  416,  2  Am.  St  Rep. 
440;  Williams  T.  Grealy,  112  Mass.  79;  Shap- 
lelgh  T.  Wyman,  134  Mass.  118;  Stringer  v. 
Frost  116  Ind.  477.  19  N.  B.  331.  2  L.  B.  A. 
614,  9  Am.  St  Rep.  875. 

It  is  contended  that  it  was  error  to  refuse 
six  requests  which  are  grouped  in  the  brief 
of  defendant's  counsel,  the  sole  statement 
being:  "These  requests  should  have  been 
given.  If  they  had  been,  it  would  have  left 
nothing  relating  to  the  negligence  of  the 
driver  tO'  be  submitted  to  the  Jury."  The  dis- 
cussion above  shows  that  this  but  furnishes 
a  good  reason  for  the  refusal  of  the  requests, 
for  we  have  attempted  to  demonstrate  that 
the  question  of  the  driver's  negligence  was 
properly  submitted  to  the  Jury.  The  instruc- 
tions of  the  circuit  Judge  were  in  accordance 
with  the  views  herein  expressed. 

The  Judgment  is  affirmed. 

HOOKER.  0.  J.,  absent  sick,  took  no  part 
The  other  Jnstices  concurred. 


DOWNEY  V.  DOWNEY. 
(Supreme  Court  of  Michigan.    Dec  22.  1908.) 

DIVORCB-CRUBIi     TREATHBmi-PLBADINO. 

1.  A  bill  by  a  wife  for  divorce  alleging  cmel 
treatment  by  her  husband,  consisting  of  a  cold 
and  sullen  manner,  pouting  and  refusing  to 
speak,  insisting  that  she  transfer  her  property 
to  him,  and  refusing  to  improve  her  property, 
constantly  repeating  that  sne  abused  him,  be- 
coming angry  over  very  small  things,  threaten- 
ing divorce  proceedings,  and  threatening  to  re- 
move household  goods,  is  insufficient  under 
Comp.  Laws,  {{  8621,  8622.  and  8623  fixing 
the  groands  for  divorce. 

Appeal  from  Clrcnit  Court,  Shlawastee 
County.  In  Chancery;  Steams  F.  Smith, 
Judge. 

Bill  by  Eusebia  A.  Downey  against  William 
Downey  for  divorce.  From  a  Judgment  over- 
ruling a  demurrer,  defendant  appeals.  Re- 
versed. 

Watson  ft  Chapman,  for  complainant 
John  T.  McCurdy,  for  defendant 

MOORE.  J.  The  bill  in  this  case  was  filed 
to  obtain  a  divorce.  A  demurrer  was  inter- 
posed by  defendant  The  circuit  Judge  over- 
ruled the  demurrer.  The  defendant  brings 
the  case  here  by  appeaL 

The  stating  part  of  the  bill  reads  as  fol- 
lows: "That  the  said  defendant  disregard- 
ing the  solemnity  of  his  marriage  vow,  soon 
after  their  said  marriage,  and  In  the  month 
of  April,  A.  D.  1902,  he  began  a  course  of 
cruel  treatment  towards  your  oratrlx,  con- 
sisting of  a  cold  and  sullen  manner,  pouting 
and  refusing  to  speak  to  your  oratrlx,  which 

ft  8m  DlTOTcci,  VOL  17,  Cant  Die  f 
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continued  for  atx>nt  a  week,  and  yoor  oratrlz 
was  unable  to  find  out  what  waa  the  matter 
with  him.  until,  about  the  laat  of  April,  1902, 
defendant  Insisted  that  complainant  transfer 
her  property,  consisting  of  two  houses  and 
three  lots,  to  him,  either  by  deed  or  life  lease, 
and  when  your  oratrix  refused  to  do  this  he 
told  her  he  would  do  no  more,  or  in  any  way 
Improve  the  property,  or  pay  the  taxes  there- 
on of  your  oratrix,  notwithstanding  he  was 
living  on  said  property  and  using  the  same 
as  though  it  was  his  own,  which  property 
rented  for  one  hundred  dollars  per  year  be- 
fore the  defendant  came  to  live  with  com- 
plainant Your  oratrix  further  shows  that  In 
the  month  of  May,  1902,  your  oratrix  was 
Invited  to  a  supper  given  by  the  Oddfellows' 
Lodge  of  the  city  of  Corunna,  and  defendant 
said  to  your  oratrix  that  he  would  not  go  out 
with  your  oratrix,  because  she  had  abused 
him,  and,  when  she  asked  him  bow,  he  re- 
fused to  make  any  explanation  whatever; 
and  be  has  kept  repeating  this  statement  ev- 
ery few  days  to  your  oratrix,  and  refusing  to 
give  any  explanation  as  to  how  and  in  what 
manner  she  has  abused  defendant  And  your 
oratrix  alleges  that  such  treatment  caused 
her  great  grief,  which  defendant  well  knew, 
and  kept  repeating  it  to  injure  your  oratrix's 
feelings;  that  he  kept  this  conduct  up  con- 
tinually through  the  summer  of  1902,  and  im- 
portuning your  oratrix  for  her  property. 
Your  oratrix  alleges  that  defendant  Is  greatly 
worried,  because  if  he  should  die  before  your 
oratrix,  that  she  would  have  the  widow's 
right  In  bis  property,  and  it  keeps  him  wor- 
ried and  vexed  on  account  thereof,  and  he 
becomes  violently  angry  with  your  oratrix, 
without  cause,  over  very  small  things.  To  il- 
lustrate: Defendant  was  assisting  your  ora- 
trix to  wash  some  clothes  in  the  fore  part  of 
May,  1902,  when  your  oratrix  discovered 
tliat  he  did  not  understand  running  the  wash 
machine,  and  your  oratrix  said  to  Iiim,  'Let 
me  show  you  bow  to  run  it,'  whereupon  he 
became  very  angry,  and  banged  the  machine 
around  in  a  violent  manner,  and  with  great 
display  of  temper.  Your  oratrix  said,  'Why, 
you  act  foolish,'  and  went  into  the  house, 
and  defendant  followed  her  in,  and  raised  his 
fist  over  her,  and  said,  'Don't  you  dare  to 
call  me  a  fool.'  Tliat  he  has  kept  np  such 
conduct  continually,  greatly  annoying  your 
oratrix,  and  generally  at  such  times  demand- 
ing that  your  oratrix  give  him  her  projierty, 
or  release  her  interest  in  his  property,  and  on 
the  25th  of  April,  1903,  be  got  John  T.  Mc- 
Curdy  to  come  with  him  to  your  oratrix  and 
threaten  her  with  divorce  proceedings,  threat- 
en to  move  away  their  boueebold  goods;  and 
your  oratrlz  believes  he  will  remove  said 
household  goods,  unless  restrained  by  an  or- 
der of  this  honorable  court.  Your  oratrix 
believes  he  will  do  personal  violence  to  her, 
and  annoy  her.  Unless  he  is  restrained  by  like 
order.  That  defondant  is  worth  $7,000  or 
$8,000,  and  since  their  said  marriage  has 
wholly  refused  and  neglected  to  clothe  your 


oratrlz,  or  to  furnish  her  any  spt 
ey." 

The  sole  question  involved  is  i 
bill  stated  a  cause  for  which  div 
be  granted.  The  causes  for  which ' 
be  granted  are  found  in  sections 
and  8623,  Ck>mp.  Laws.  It  is  cIe 
does  not  come  within  the  provlsioi 
8621,  and  we  think  it  equally  cU 
averments  of  the  bill  do  not  atal 
extreme  cruelty,  or  one  where  "1 
being  of  sufficient  ability  to  pro 
able  maintenance  for  her  [the 
grossly  or  wantonly  and  cruell: 
neglect  so  to  do." 

The  decree  is  reversed,  and  coi 
given  20  days  to  amend  her  bill  o 

HOOKER,  C.  J.,  absent  sick,  t 
The  other  Justices  concurred. 


VAN  DRIELB  et  al.  v.  KC 

(Supreme  Court  of  Micbigan.     De 

WILLS— CONSTRUCTION-LIFE  EST> 
NATION   OF   BENEFICIARIES— CE 

1.  Where  testator  devised  all  thi 
issaes  nod  profits  of  his  personal 
tate  to  his  wife  for  life,  on  certai 
in  Ilea  of  dower,  and.  in  case  of 
the  conditions,  one-third  of  the  ri 
the  rents  and  profits  of  the  perso: 
estate  for  her  sole  and  separate 
and  the  remaining  two-thirds  to  ti 
viving  daughter,  and,  after  the  c 
wife,  all  the  rest  and  residue  of  tt 
profits  of  his  estate  to  his  said  snn 
ter  for  life,  and,  after  the  death 
and  daughter,  directed  equal  mo 
estate  to  be  divided,  according  to  in 
among  the  heirs  of  himself  and  h 
living,  the  wife  and  daughter  and 
of  them  took  a  life  interest  only, 
devised. 

2.  A  provision  of  a  will  by  whii 
death  of  testator's  wife  and  daugh 
life  estates  in  his  real  and  perso 
had  been  devised,  testator  directed 
of  the  remainder  should  pass,  und 
tate  laws  of  the  state,  to  his  he 
other  half,  under  such  laws,  to 
testator's  deceased  wife,  was  not 
certainty  as  to  the  persons  entitle 
such  heirs. 

Appeal  from  Circuit  Court,  E 
In  chancery;   Alfred  Wolcott  Ji 

Bill  by  Katharine  J.  Van  Drj 
other  against  John  Kotvis,  as  exe 
last  will  of  Ary  Van  Driele,  dece 
a  decree  construing  the  will,  W.  8 
appeals.    Affirmed. 

Grove  ft  McDonald,  for  appe 
H.  Eastman  (Diekema  ft  Kollen, 
for  appellee. 

MOORE,  J.    The  bill  in  this 
for  the  purpose  of  obtilning  a 
of  a  will  made  by  Ary  Van  Drie: 
The  material  parts  of  the  will 
lows: 

"First  1  direct  that  all  my  Ja 
funeral  expenses  be  paid  by  my 
of  my  personal  estate. 
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"Second.  I  will  and  direct  that  aa  soon  as 
convenient  after  my  deattt,  my  executor  cause 
to  be  placed  In  an  appropriate  place  or  places 
«n  my  monument  on  lot  seventy-two,  block 
1.,  Valley  City  Cemetery,  my  name  and  date 
of  my  blrtb  In  raised  letters,  vis.,  'Ary  Van 
Driele,  bom  December  25tb,  1820.' 

"Tblrd.  I  give,  grant,  and  bequeatb  to  the 
Fourth  Dutch  Reformed  Church,  of  the  city 
of  Grand  Rapids,  state  of  Michigan,  the  sum 
of  five  hundred  dollars,  to  be  paid  by  my  ex- 
ecutor out  of  the  rents,  issues  and  profits  of 
my  estate  In  the  manner  following,  to  wit: 
Twenty-five  dollars  per  year,  for  a  period  of 
twenty  years. 

"Fonrttu  My  son-in-law,  Peter  Dogger,  is 
Indebted  to  me  in  the  sum  of  three  thousand 
dollars  (^,000.00)  more  or  less,'  for  advance- 
ments made  to  him,  and  it  is  my  will  that 
said  debt  be  satisfied  and  forgiven,  and  I  di- 
rect my  estate  and  the  executor  thereof  to 
make  no  effort  to  collect  said  debt  from  him, 
and  that  all  Instruments  and  evidence  of  such 
tndebteduess  be  canceled  by  my  executor. 

"Fifth.  X  give,  devise  and  bequeath  my  or- 
gan to  my  daughter,  Wllhelmina  Sophia  Van 
Drlele,  but  in  case  she  does  not  wish  the 
same  and  is  willing  to  part  with  it,  then.  In 
that  case,  I  give,  devise  and  bequeath  said 
organ  to  Lena  Tang  Anderson.     •    •    • 

"Seventh.  I  give,  devise  and  bequeath  all 
the  rest,  residue  and  remainder  of  all  the 
rents.  Issues  and  profits  of  all  my  personal 
and  real  estate  wherever  the  same  may  be 
situated,  to  my  wife,  Katharine  Johanna  Van 
Drlele  (whose  maiden  name  was  Katharine 
Johanna  Gemler)  for  her  sole  and  separate 
use  during  her  life,  but  upon  the  following 
conditions,  viz.,  that  she  shall  remain  my 
widow;  that  she  shall  not  oppose  or  contest 
my  last  will  and  testament  nor  refuse  to  exe- 
cute and  sign  any  papers  necessary  for  her 
to  sign  and  execute  in  order  to  make  perfect 
conveyances  of  any  real  estate  which  I  may 
have  contracted  to  be  disposed  of,  the  same 
to  be  held  and  enjoyed  by  my  said  wife  In 
lien  of  her  dower  interest  in  my  said  estate. 
In  case  my  said  wife  shall  remarry,  oppose  or 
contest  this  will  or  refuse  to  execute  and  sign 
any  necessary  papers  to  make  perfect  con- 
veyances of  real  estate  as  In  this  paragraph 
mentioned,  then  in  such  case,  I  give,  devise 
and  bequeath  to  my  said  wife  one-third  of  all 
said  rest  and  residue  of  all  the  rents.  Issues 
and  profits  of  my  said  personal  and  real  es- 
tate for  ber  sole  and  separate  use  during  her 
life,  and  the  remaining  two-thirds  thereof  I 
give,  devise  and  bequeath  to  my  sole  sur- 
viving daughter  Wllhelmina  Sophia  Van 
Drlele,  for  h»  sole  and  separate  use  during 
her  life. 

"Eighth.  From  and  after  the  death  of  my 
said  wife,  I  give,  devise,  and  bequeath  all  of 
the  said  rest  and  residue  and  remainder  of 
all  the  said  rents,  issues  and  profits  of  all  my 
said  personal  and  real  estate  wherever  the 
same  may  be  situated,  to  my  said  sole  sur- 
viving   daughter,    Wllhelmina    Sophia    Van 


Drlele,  for  ber  sole  and  separate  use  during 
her  life. 

"Ninth.  From  and  after  the  death  of  both 
my  said  wife  and  daughter,  it  is  my  will  and 
I  hereby  direct,  that  all  my  property,  both 
real  and  personal,  wheresoever  the  same  may 
be  situated,  and  not  herein  otherwise  disposed 
of,  shall  be  disposed  of  as  follows,  viz.:  One- 
half  thereof  I  give,  devise  and  beijueath  to 
such  person  or  persons  as  shall  by  the  laws 
of  the  state  of  Michigan  then  In  force  be  en- 
titled to  inherit  real  estate  from  myself  and 
in  the  same  proportions  and  that  the  ottier 
one-half  thereof  I  give,  devise  and  bequeath 
to  such  person  or  persons  as  shall  by  the 
laws  of  the  state  of  Michigan  then  In  force, 
be  entitled  to  inherit  real  estate  from  my 
said  wife  and  hi  the  same  proportions,  pro- 
vided that  In  case  my  wife's  sister,  Bllzabeth 
Tang,  shall  not  be  living  at  the  date  of  the 
death  of  my  said  wife  and  daughter,  that  in 
such  case  the  share  or  proportion  of  my  es- 
tate that  would  go  to  Bllzabeth  Tang  under 
this  paragraph  had  she  been  living  at  that 
time,  shall  go  and  belong  to  the  then  living 
daughters  of  said  Elizabeth  Tang  in  equal 
shares;  the  sons  of  said  Elizabeth  Tang  be- 
ing hereby  expressly  excluded  from  inherit- 
ing anything  under  this  will.    •    •    •" 

The  bill  asks,  among  other  things,  tliat  the 
court  decree  as  follows:  "That  the  thb:d 
paragraph  of  said  will  Is  invalid.  That  the 
seventh  paragraph  vests  in  Katharine  Johan- 
na Van  Drlele  a  life  estate  in  all  the  real 
and  personal  estate  mentioned  in  said  sev- 
enth paragraph,  subject  only  to  the  condi- 
tions therein  expressed,  and  that  she  is  en- 
titled to  the  possession  and  control  of  the 
same.  That  said  ninth  paragraph  of  said 
will  is  void  for  uncertainty  as  to  the  objects 
of  the  gift,-  devise,  and  bequest  therein  at- 
tempted to  be  made,  and  because  it  is  in  con- 
flict with  the  law.  That  the  eighth  para- 
graph of  said  will  vests  in  your  oratrlx  Wll- 
helmina Sophia  Van  Drlele  a  life  estate  In 
all  the  personal  and  real  estate  mentioned  in 
said  paragraph,  subject  to  the  life  estate  of 
your  oratrlx  Katharine  Johanna  Van  Drlele, 
created  by  the  said  seventh  paragraph  of  said 
will,  and  that  by  reason  of  the  invalidity  of 
the  said  paragraph  0  of  said  will,  and  be- 
cause, by  the  provisions  of  said  will,  there  is 
a  suspension  of  the  absolute  power  of  aliena- 
tion, not  based  upon  a  life  or  lives,  the  ab- 
solute fee  in  all  of  the  real  estate  of  which 
the  said  testator  died  seised  vested  In  Wll- 
helmina Sopliia  Van  Drlele  immediately  on 
the  death  of  said  testator."  The  court  made 
a  decree  in  accordance  with  the  prayer  of  the 
bill,  except  as  follows:  "That  the  ninth 
clause  of  said  will  is  valid,  and  creates  a  con- 
tingent remainder,  subject  to  the  said  life  es- 
tates of  the  said  complainants,  in  all  the 
property,  both  real  and  personal,  of  the  said 
testator,  which  will  tiecome  vested,  from  and 
after  the  death  of  both  of  the  said  complain- 
ants, in  those  classes  of  persons  described  in 
said  ninth  clause  of  said  will,  as  tbov  mnv 
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be  found  to  exist,  after  the  death  of  both  of 
said  complainants,  under  the  laws  of  the 
state  of  Michigan  which  may  then  be  in  force 
with  reference  to  the  Inheritance  of  real  es- 
tate." From  this  decree  the  daughter,  Wll- 
helmlna  S.  Van  Drlele,  has  brought  the  case 
here  by  appeal.  The  mother  and  the  exec- 
utor have  not  appealed. 

The  solicitors  for  appellant  say  the  single 
question  presented  by  this  appeal  is  the  va- 
lidity of  the  contingent  remainders  which 
the  testator  attempted  to  create  by  the  ninth 
paragraph  of  his  will.  It  is  said  the  court 
was  right  in  holding  the  third  paragraph  was 
In  violation  of  the  statute  and  yoid;  that  the 
wUl  confers  upon  the  executor  no  trust,  ex- 
cept that  with  which  an  executor  Is  clothed 
by  law  In  the  absence  of  an  express  trust. 
Counsel  say:  "It  seems  to  us  that  the  Intent 
of  the  testator  was  to  tie  up  this  estate  for 
twenty  years  In  the  hands  of  his  executor. 
Inalienable  for  that  period,  and  perhaps 
longer,  if  his  daughter  should  live  beyond 
that  term,  and  that  the  whole  scheme  of 
the  will  must  fail  for  that  reason,  except  so 
far  as  payment  of  debts,  the  execution  of  the 
fourth  and  fifth  paragrapha  of  the  will,  and 
the  closing  and  settlement  of  the  estate  In 
respect  thereto,  and  that,  as  to  the  residue, 
it  most  be  disposed  of  as  intestate  prop- 
erty. •  •  •  We  also  contend  that  if  it 
should  be  held  that  the  third  paragraph  of 
the  will  Is  void,  and  that  the  complainants 
are  given  successive  life  estates,  that  it  does 
not  follow  that  the  contingent  remainders  at- 
tempted to  be  created  by  the  ninth  para- 
graph are  valid.  We  claim  that  these  con- 
tingent remainders  are  void  because  of  un- 
certainty as  to  the  persons  to  whom  they 
are  limited;  because  those  persons  cannot 
be  known  or  ascertained,  and  are  not  capable 
of  being  designated;  and  because  the  testator 
has  failed  to  lawfully  dispose  of  the  fee  to 
his  realty  by  his  will.  We  understand  It  to 
be  a  settled  principle  of  the  law  that  the 
absolute  fee  in  land  will  become  vested  im- 
mediately on  the  death  of  the  testator,  and 
unless  he  by  the  provisions  of  his  will  de- 
vises it,  either  directly  or  in  trust,  the  law 
vests  it  at  once  in  the  heir.  If,  then,  the 
third  clause  of  this  will  be  held  void,  and  It 
be  held  that  the  will  created  successive  life 
estates  In  the  complainants,  it  seems  to  us 
that  It  must  be  held  that  Inasmuch  as  the 
testator  did  not,  by  his  will,  devise  it  to  be- 
come vested  anywhere  at  his  death,  and  in- 
asmuch as  it  must  go  somewhere  imme- 
diately upon  the  death  of  the  testatop-«l- 
ther  to  the  devisees  or  to  the  heir  at  law, 
as  undisposed  of  by  the  will— it  vested  in 
the  complainant,  Wllhelmlna  Sophia  Van 
Driele,  as  sole  heir  at  law,  at  the  death  of 
the  testator,  subject  to  the  life  estate  in  her 
mother,  If  It  be  held  that  snch  life  estate  is 
created  by  the  will."  Counsel  also  claim 
that  it  was  the  intent  of  the  testator  that  the 
executor  should  hold  the  estate  in  his  hands 
for  ao  years,  as  is  Indicated  by  the  ptoy^- 


sions  of  paragraph  3,  which.  If 
suspend  the  power  of  alienation  : 
"that  it  was  a  part  of  the  testai 
plan  or  scheme  to  render  his  est 
ble  for  a  definite  term  of  twen 
least.  If  this  be  so,  the  third  c 
will  cannot  be  eliminated,  and  tt 
visions  remain.  For  if  his  pri; 
was  to  suspend  the  power  of  all< 
this  and  other  provisions  of  th 
made  for  the  purpose  of  efTectua 
tent,  then  the  whole  will  must  i 
estate  descend  as  Intestate  pro] 
Ing  cases.  If  counsel  are  right  1: 
primary  purpose  of  the  will  is  foi 
graph  3,  and  the  other  provisions 
were  made  for  the  purpose  of  a( 
that  Intent,  then,  doubtless,  th« 
in  claiming  the  will  must  fail,  as 
descend  as  Intestate  proper^, 
does  not  disclose  the  extent  of 
The  bill  avers  thdt  the  estate 
most  wholly,  or  very  largely,  in 
mostly  bouses  and  lots  in  the 
Grand  Rapids,  which  at  the  1 
death  of  the  said  Ary  Van  Drli 
cnpied  by  tenants,  and  which  ai 
pied  in  greater  part  by  the  sa 
that  there  are  no  debts,  except  1 
and  asks  that,  after  payment  o 
funeral  expenses,  and  expenses 
the  estate,  the  balance  of  the  pe 
erty  be  turned  over  to  the  con 
the  executor.  In  view  of  these 
and  the  provisions  of  the  will  i 
son-in-law  from  a  debt  of  $3,0 
giving  to  his  wife  the  rents  and  ] 
estate  for  life  upon  certain  con< 
fair  to  infer  that  the  estate  left 
is  a  considerable  one.  The  bee 
church  Is  not  a  -  large  one^  and, 
will  as  an  entirety,  there  Is  notl 
cate  that  the  other  provisions 
would  not  have  been  made  just 
Independent  of  the  provisions  i 
paragraph.  The  important  parti 
are  the  provisions  made  therein 
and  daughter  during  their  lives, 
position  of  the  fee.  The  will  in 
clearly  what  the  Intent  of  the  t 
those  partlculara,  and  should  be 
if  possible.  In  Palms  et  al.  v.  1 
68  Mich.  355,  86  N.  W.  410.  It  Is 
the  wise  and  beneficent  purpose  c 
if  possible,  to  uphold  and  sustain 
there  is  no  doubt  whatever  of  th 
perfect  competency  of  the  testat 
them,  and  that  they  were  execo 
duress  or  any  undue  influence.  I 
sidered  the  duty  of  the  courts  to 
the  conditions  of  a  will,  where  : 
obscurity  or  ambiguity  of  expre 
carry  out  the  Intention  of  the  tei 
such  intention  can  be  plainly  ga 
the  whole  body  of  the  Instrume: 
legal  one.  And  when  the  Inte 
fest,  and  there  are  separate  truj 
sions  which  are  not  ao  conned 
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I  to  constitute  an  entire  scheme,  so  that 
te  presumed  wishes  of  the  testator  would 
}  defeated  or  nullified  If  one  were  held 
gal  and  others  Illegal,  and  the  legal  can  be 
>parated  from  the  Illegal  without  doing  In- 
istice  to  any  of  the  legatees  or  beneficiaries 
Qder  fbe  will,  as  their  rights  are  Indicated 
y  the  wishes  of  the  testator  therein  express- 
3,  the  Illegal  trust  may  be  cut  off,  or 'the 
ivalld  proTlslon  eliminated,  and  the  legal 
ae  permitted  to  renialn;  thereby  eflectuat- 
ig,  as  far  as  the  law  will  permit,  the  will 
f  the  maker  of  the  Instrument."  See  Dean 
.  Mumford  et  aU  102  Mich.  510,  61  N.  W. 
;  HIbler  ▼.  Hlbler,  104  Mich.  274,  62  N.  W. 
61;  Thnrber  v.  Battey,  105  Mich.  718,  63 
i.  W.  896;  Boblnson  t.  Finch,  116  Mich. 
80,  74  N.  W.  472.  We  think  the  wUl  Indl- 
ates  clearly  an  Intent  to  give  the  wife  and 
laughter,  and  the  surrlTor  of  them,  a  life 
nterest,  only,  In  the  estate  of  the  testator. 

Are  the  proTlslons  of  paragraph  9  void  be- 
muse of  uncertainty  as  to  the  persons  who 
vould  take  the  property  at  the  time  men- 
ioned  therein?  It  Is  a  matter  of  common 
inowledge  that  wills  are  frequently  drawn, 
n«atlng  a  life  estate  In  some  person,  and 
providing  that  upon  the  death  of  that  i>erson 
the  estate  shall  be  divided  as  provided  In 
nld  wills  among  the  children  of  the  testator 
who  are  then  living.  The  validity  of  such 
wills  has  not,  so  far  as  we  know,  been  ques- 
tioned, though  it  is  manifest  the  testator 
could  not  know  who  of  his  children  would 
be  living  at  the  time  of  the  death  of  the 
owner  of  the  life  estate.  It  may  be  safely 
assumed  there  will  always  be  some  statu- 
tory provision  In  this  state  as  to  who  shall 
inherit  real  estate.  The  statutes  of  the  state 
would  clearly  Indicate  the  persons  who  at 
tbe  time  of  the  death  of  the  survivor  of  the 
widow  and  daughter  of  the  testator  would 
be  entitled  to  Inherit  the  real  estate  of  the 
testator,  and  who  would  be  entitled  to  In- 
herit the  real  estate  of  his  widow.  See 
Hughes  T.  Hughes  et  aL,  91  Wis.  138,  64  N. 
W.  851;  Trolan  v.  Bogers,  79  Hun,  507,  28 
N.  T.  Supp.  899;  Bosenau  v.  Childress,  111 
Ala.  214,  20  South.  95;  Jones'  Appeal,  48 
Conn.  60;  Belfleld  ▼.  Booth,  63  Conn.  299,  27 
Ml.  585;  Hopkins  y.  Keazer,  88  Me.  347,  36 
AtL  615;  Womrath  et  al.  ▼.  McGormlck,  61 
Pa.  604;  In  re  Winter's  Est.,  114  Cal.  186.  45 
Psc.  1063;  Butter  v.  Bushnell,  8  Mytaie  ft 
Keen  R.  232;  Jones  v.  Colbeck,  8  Vesey,  38; 
Wharton  v.  Barker,  4  Kay  ft  Johnstm  B.  433. 
The  decree  is  affirmed. 

HOOKER,  O.  J.,  absent,  sick,  took  no  part 
n>e  other  Justices  concurred. 


AUDITOB  OENBRAL  t.  NBWMAN. 
(Supreme  Court  of  Michlpm.    Dec.  22, 1903.) 

rAXATION-SALE-SETTINO  A8IDB-BATISFA0- 
TION   OJ"  IJKN. 
1.  Under  the  law  providing  that  the  Uen  of 
">e  «tata  for  taxes  shall  contmne  until  payment 


thereof,  a  void  sale  for  taxes  does  not  discharge 
the  Hen. 

2.  Where  the  purchaser  at  a  tax  sale  1*  re- 

a aired  to  pay  taxes  for  years  subsequent  to 
ie  ones  for  the  taxes  of  which  the  sale  was 
made,  he  is,  on  the  setting  aside  of  the  sale  by 
the  Auditor  General,  entitled  to  have  the  taxes 
for  such  subsequent  years  refunded. 

8.  The  unanthorized  action  of  the  Auditor 
General  in  setting  aside  a  tax  sale,  and  refund- 
ing the  amount  paid  by  the  purchaser '  thereat, 
does  not  operate  to  destroy  the  lien  of  tbe  state 
for  taxes,  gr  as  a  payment  thereof. 

4.  Land  was  sold  for  delinqueot  taxes,  and 
after  the  sale  the  Auditor  General,  without  au- 
thority, canceled  the  sale,  as  illegal,  and  re- 
funded the  money  to  the  purchaser.'  'Thereafter 
the  land  was  again  sold  for  the  taxes  of  a  year 
subsequent  to  those  for  which  the  former  sale 
was  made.  Held,  that  the  purchase  at  the  last 
sale  did  not  discharge  the  lien  of  the  state  for 
taxes  for  the  years  for  which  the  former  sale 
WHS  made. 

5.  Neither  did  it  estop  the  state  to  assert  the 
Uen. 

Appeal  from  Circuit  Court,  Oceana  Coun- 
ty, In  Chancery;   Fred  J.  Russell,  Judge. 

Petition  by  the  Auditor  General  against 
John  Newman  to  foreclose  tax  Uens  upon 
certain  land.  From  a  Judgment  for  defend- 
ant, plalntur  appeals.    Reversed. 

This  Is  a  petition  In  chancery  filed  In  1903 
by  the  Auditor  General,  under  the  law,  to 
foreclose  tax  Ile^ns  upon  delinquent  lands. 
The  land  In  question  was  purchased  by  con- 
testant, Newman,  at  the  annual  tax  sale  in 
1902,  for  the  delinquent  taxes  of  the  year 
1897.  At  the  tax  sale  in  1897  the  land  was 
sold  by  tbe  state  to  Minnie  B.  Eldridge  for 
the  delinquent  taxes  of  1891  to  1894,  In- 
clusive. At  the  time  of  her  purchase  she 
paid,  as  the  law  required,  the  taxes  for  the 
years  1895  and  1896,  which  were  then  a  Hen 
upon  tbe  land.  Upon  her  application  the  Au- 
ditor General  on  May  8,  1900,  canceled  said 
sale  as  Illegal,  and  refunded  the  money  to 
her.  Upon  the  belief  that  the  taxes  so  re- 
funded were  still  a  lien  upon  the  land,  the 
Auditor  General  included  In  this  petition  said 
lands,  praying  the  foreclosure  of  the  Hens. 
Newman  contested,  making  three  objections: 
(1)  That  tbe  sale  to  him  for  the  delinquent 
tax  of  1897  conveyed  to  him  tbe  entire  fee 
of  tbe  land,  and  was  all  the  Interest  which 
the  state  had  or  claimed  therein;  (2)  that  the 
taxes  for  1895  and  1896  were  paid,  and  tbe 
Uen  of  tbe  state  extinguished  thereby;  (3) 
that  the  proceedings  on  the  part  of  the  Au- 
ditor General  to  re-establish  the  Uen  for  the 
taxes  of  1891  to  1896,  Inclusive,  were  unau- 
thorized. The  court  sustained  the  claim  of 
the  contestant. 

Charles  A.  Blair,  Atty.  Gen.  (Charles  W. 
McGIll,  of  counsel),  for  appeUant.  Hartwlck 
&  Skeels,  for  appellee. 

GRANT.  J.  (after  stating  tbe  facts).  Tbe 
Auditor  General,  in  canceling  these  sales  and 
refunding  the  money,  acted  under  the  au- 
thority of  Gurd  T.  Auditor  General,  122 
Mlcb.  161,  80  N.  W.  1005.  If  that  decision 
had  correctly  stated  the  law,  the  action  of 
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tb«  Auditor  General  In  canceling  tbe  sales 
to  Mrs.  Eldrldge  and  refunding  the  money 
'would  have  been  valid.  Tbat  decision  was 
overruled  in  Cole  v.  Auditor  General  (Mich.) 
93  N.  W.  890,  in  so  far  as  the  former  de- 
cision sustained  the  power  of  the  Auditor 
General  to  review  and  set  aside  proceedings 
prior  to  the  decree.  Tbe  law  under  which 
these  sales  were  made  to  Mrs.  Eldrldge  pro- 
vided that  the  lien  for  the  taxes,  etc.,  should 
continue  until  payment  thereof.  A  void  sale 
does  not  discharge  the  lien.  If  the  sale  be 
void  for  any  reason  tliat  does  not  affect  the 
validity  of  tbe  taxes,  the  lien  remains,  and 
can  be  afterwards  foreclosed.  Auditor  Gen- 
eral V.  Patterson,  122  Mich.  39,  80  N.  W.  884. 
Mrs.  Eldrldge  was  also  entitled,  under  that 
case,  to  have  the  amount  paid  for  tbe  taxes 
of  1885  and  1896,  refunded. 

That  tbe  Auditor  General  made  a  mistake, 
and  canceled  and  refunded  when  tbe  law  did 
not  authorize  him  to  do  so,  does  not  destroy 
the  lien,  or  operate  as  a  payment  of  tbe  tax- 
es. Either  tbe  purchaser  of  tbe  tax  title 
still  retains  bis  title,  although  his  deed  and 
sale  have  been  canceled  and  tbe  money  re- 
funded, or  tbe  state  still  retains  its  lien  for 
tbe  tax,  notwithstanding  tbe  action  of  the 
Auditor  General.  But  tbe  Auditor  General, 
acting  under  tbe  Ourd  Case,  which  we  held. 
In  Cole  V.  Auditor  General,  justified  him  In 
taking  such  action,  set  many  sales  and  deeds 
aside  In  cases  in  which  tbe  proceedings  prior 
to  decree  were  void,  and  would  have  pre- 
vented a  decree  of  sale  U  contested  at  tbe 
proper  time.  There  Is  no  provision  of  law 
for  restoring  tbe  deeds  and  recovering  tbe 
money  so  refunded.  Newman's  purcliase  did 
not  operate  to  discharge  tbe  former  liens,  or 
to  estop  tbe  state  to  assert  them.  It  follows 
that  tbe  lien  of  tbe  state  remains,  and  that 
It  Is  tbe  duty  of  tbe  Auditor  General,  by  sub- 
sequent petition,  to  proceed  to  foreclose. 

Tbe  decree  is  reversed,  and  tbe  case  re- 
manded for  further  proceedings. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part 
Tbe  other  Justices  concurred. 


ST.  JOHNS  NAT.  BANK  t.  STEEL. 

(Supreme  Court  of  Michigan.     Dec.  22,  1903.) 

BANKS— REPRESENTATIVES  OP  OFFICERS— AC- 
TIONS —  EVIDENCE  —  STATUTE  OF  FRAUDS  — 
REPRESENTATIONS  AS  TO  SOLVESNCY. 

1.  A  director  of  a  bank  acting,  to  the  knowl- 
edge of  its  cashier,  as  agent  for  another,  and 
not  for  the  bank,  may  offer  paper  to  tbe  bank 
for  discount  for  the  benefit  of  another,  and  for 
oral  representations  made  by  him  as  to  the 
paper  he  is  not  liable  under  3  Comp.  Laws 
1897,  %  9518,  providing  that  no  action  shall  be 
brought  to  charge  a  person  on  favorable  repre- 
sentations concerning  the  credit  of  another,  un- 
less made  in  writing  and  signed  by  the  person 
charged. 

2.  In  an  action  by  a  bank  against  one  who, 
when  vice  president  and  director,  made  false 
representations  as  to  a  certain  note  discounted 
for  his  benefit,  evidence  that  defendant  repre- 


sented the  maker  of  the  note  to 
the  indorser  worth  $75,000,  wherea 
ence  between  the  indorser  and  del 
ed  to  show  the  financial  embarrass 
maker  and  indorser,  was  sofficien 
the  submission  of  plaintiS*8  case  1 

Error  to  Circuit  Court.  OUh! 
George  P.  Stone,  Judge. 

Action  by  the  St.  Johns  Na 
against  George  A.  Steel.  Then 
ment  for  plaintiff,  and  defendar 
ror.    Reversed. 

Norton  &  Dooling,  for  appel] 
and  B.  L.  Walbrldge,  for  appellc 

MOORE,  J.  Tbls  litigation  w 
ced  December  4,  1899,  in  tbe  c 
It  grows  out  of  tbe  discounting  I 
tiff  of  three  notes,  tbe  history  ol 
given  by  the  cashier  of  tbe  bai 
trial  as  follows: 

Tbe  first  one:  "Tbe  original  r 
July  20,  1898,  made  by  tbe  & 
Lumber  &  Manufacturing  O 
amount  $2,300,  indorsed  by  R.  B 
counted  July  26,  1893.  Tbe  tin 
months.  That  note  was  renewe 
24th  by  a  note  made  by  tbe  I 
Lumber  &  Manufacturing  Comj 
same  amount,  iP2,3(N>,  tbe  same 
M.  Steel,  dated  November  23,  18) 
months.  That  note  was  renewe 
1894,  that  was  made  by  tbe  sai 
tbe  Mt  Pleasant  Lumber  &  Mt 
Company  and  in  tbe  same  ami 
Indorsed  by  R.  M.  Steel,  datec 
1894.  TblB  latter  note  was  ms 
months,  and  renewed  August 
which  time  It  was  reduced  to  ^ 
renewal  was  dated  Jnly  30,  18 
months,  and  renewed  again  oi 
4tb,  for  $2,000,  same  maker  ai 
dorser,  dated  December  4,  1894 
monttls.  This  latter  note  was  re 
8,  1895,  by  note  made  by  tbe  s 
the  Mt  Pleasant  Lumber  &  M 
Company,  Indorsed  by  Robert  M. 
sum  of  $2,000,  dated  April  8,  ] 
four  months.  This  was  again  i 
gust  12,  1895,  by  a  note  made 
Pleasant  Lumber  &  Manufacturl 
In  the  sum  of  $2,000,  Indorsed  by 
dated  August  12, 1895,  for  four  m 
was  renewed  December  18th  by  i 
Mt.  Pleasant  Lumber  &  Maniifa< 
pany  In  the  sum  of  $2,000,  Indor» 
M.  Steel,  dated  December  16, 
dated  December  16,  1895,  at  fi 
Tbls  was  renewed  April  21,  189 
of  the  Mt  Pleasant  Lumber  & 
Ing  Company  In  the  sum  of  $2,C 
by  R.  M.  Steel  Company,  Limite 
four  months,  and  is  charged  off  i 
loss  June  9,  1897.  The  date  of  t 
Is  April  20th.  This  note  has  no 
the  amount  due  upon  It  regard 
at  5  per  cent,  annually,  is  $2,539. 

The  second  note:    "Tbe  origin 
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dated  June  3,  1893.    It  was  dlsconnted  July 
13,   1883,  made  by  tbe  Mt  Pleasant  Lumber 
&    Manufacturing  Company  In   the  sum  of 
$2,000,   Indorsed  by  B.  M.   Steel,  time  four 
months,  and  went  to  ttae  credit  of  R.  M. 
Steel's  account.    That  note  was  renewed  Oc- 
tober 7,  1893,  by  note  made  by  the  Mt  Pleas- 
ant Lumber  &  Manufacturing  Company,  in 
tlie  stun  of  $2,000,  indorsed  by  B.  M.  SteeL 
That  note  was  dated  October  6,  1883,  time 
four  months.    Tliat  note  was  renewed  Feb- 
ruary 13,  1894,   by  note   made  by  the  Mt 
Pleasant  Lumber  &  Manufacturing  Company 
in    the  sum   of  (2,000,   indorsed   by   B.   M. 
Steel,   dated  February   12,   1894,   time  four 
months.     This  note   was  renewed  June  2, 
1894,   by  note  of  $2,000  made  by   the  Mt. 
Pleasant  Lumber  &  Manufacturing  Compa- 
ny, Indorsed  by  B.  M.  Steel,  dated  June  15, 
1S94,  time  fonr  months.    This  note  was  re- 
newed October  20th  by  note  made  by  the 
Mt  Pleasant  Lumber  &  Manufacturing  Com- 
pany, In  the  sum  of  $2,000,  indorsed  by  R.  M. 
Steel,  dated  October  18,  1894,  time  60  days. 
This  note  was  renewed  December  21st  by 
note  made  by  the  Mt.  Pleasant  Lumber  & 
Man<ifacturing  Company  in  the  sum  of  $2,- 
00-.1,  indorsed  by  B.  M.  Steel,  dated  December 
20,  1894,  time  four  months.    This  note  was 
renewed   April  23,   1895,   by   note   made  by 
the  Mt  Pleasant  Lumber  &  Manufacturing 
Company,  in  the  sum  of  $2,000,  indorsed  by 
R.  M.  Steel,  dated  April  23,  189."),  time  four 
months.    This  note  was  rienewed  August  26, 
1885,   by  note  of  $2,000   made   by  the   Mt. 
Pleasant  Lumber  &  Manufacturing  Compa- 
ny, indorsed  by  Robert  M.  Steel,  dated  Au 
gnBt  26,  1895,  due  in  fo  ar  months.    This  note 
was  renewed  January  21,  1886,  by  note  of 
$2,000  made  by  the   Mt.   Pleasant  Lumber 
&  Manufacturing  Company.    This  note  was 
dated  December  30,  1805,  time  four  months 
That  Is  the  present  note  in  suit." 

The  third  note:  "The  original  note  is  dat- 
ed February  17,  1895,  made  by  the  Mt  Pleas- 
ant Lumber  &  Manufactui-ing  Company,  in- 
dorsed by  F.  W.  Carr,  in  the  sum  of  $1,500, 
time  four  months.  The  proceeds  went  to  the 
credit  of  Qeorge  A.  Steel  in  general  account 
This  note  was  renewed  July  19th  by  a  note 
of  the  same  amount,  made  by  the  Mt.  Pleas- 
ant Lumber  &  Manufacturing  Company  und 
indorsed  by  F.  W.  Carr,  dated  May  25,  1895. 
time  four  months.  This  note  was  renewed 
December  20th,  by  a  note  of  the  same 
amount,  $1,500,  indorsed  by  F.  W.  Carr, 
made  by  the  Mt  Pleasant  Lumber  &  Manu- 
facturing Company,  dated  September  23, 
1895,  time  four  months.  This  note  was  re- 
newed February  11,  1886,  by  a  note  of  the 
Mt  Pleasant  Lumber  &  Manufacturing  Com- 
pany in  the  sum  of  $1,500,  indorsed  by  F.  W. 
Carr,  discounted  February  27,  1896,  time 
four  months.  This  note  was  renewed  June 
27,  1896,  by  a  note  of  $1,500  made  by  the 
Mt  Pleasant  Lumber  &  Manufacturing  Com- 
pany. Indorsed  by  F.  W.  Can-,  dated  May 
27,  1886,  at  6  per  cent  The  exhibit  reads: 
97N.W.— 46 


In  the  upper  left-hand  comer  '$1,600*  [In  fig- 
ures]. 'St  Johns  Mich.,  May  27,  1896.  Four 
months  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  B.  M.  Steel 
fifteen  hundred  dollars,  at  the  St  Johns  Na- 
tional Bank,  with per  cent  interest  at 

maturity.  [Signed]  Mt  Pleasant  Lumber  & 
Manufacturing  Company.  I.  A.  Fancher, 
President,  F.  W.  Carr,  Treasurer.'  Indorsed 
on  back:  'Pay  to  the  St  Johns  National 
Bank  or  order,  wltbont  recourse  on  me.  R. 
M.  Steel,  per  George  A.  Steel,  Attorney.' 
Also  indorsed  by  F.  W.  Carr,  personally." 

In  the  declaration  it  was  claimed  that  de- 
fendant was  a  director  and  vice  president 
of  the  plaintiff  when  these  notes  were  dis- 
counted, and  was  bound  to  give  to  the  bank 
the  benefit  of  his  judgment  as  to  the  value 
of  the  paper  discounted,  ^and  that  he  knew 
the  notes  were  worthless,  but  stated  to  the 
cashier  of  the  bank  they  were  good,  and  that 
the  cashier  relied  upon  those  statements  In 
taking  the  notes,  paying  to  said  defendant 
the  amount  for  which  they  were  discounted. 
That  the  last  renewals  of  said  notes  have 
not  been  paid.  Another  claim  in  the  declara- 
tion is  that  it  was  the  duty  of  the  defendant 
to  Impart  to  plaintiff,  when  the  several  notes 
were  discounted,  any  information  he  had  as 
to  the  value  of  the  notes,  and.  Instead  of  do- 
ing go,  concealed  the  information  he  had  that 
they  were  worthless.  A  third  claim  is  that 
contr.iry  to  his  duty  to  the  bank,  growing  out 
of  his  relation  to  It  as  director  and  vice  presi- 
dent, to  take  care  of  the  interests,  he  al- 
lowed these  notes  to  be  discounted  by  the 
bank,  knowing  they  were  worthless.  The 
trial  began  January  13,  1902.  After  the 
plaintiffs  testimony  was  all  in,  the  court 
against  the  objection  of  defendant  permitted 
the  plaintiff  to  amend  the  declaration  as  to 
the  first  two  of  the  notes  so  as  to  recite  that 
the  proceeds  of  the  notes  "went  to  B.  M. 
Steel  and  not  to  Oeorge  A.  Steel,  George  A. 
Steel  then  and  there  acting  in  the  capacity 
of  agent  for  his  father  and  in  his  behalf.". 
The  defendant  was  then  allowed  to  amend 
his  plea  by  giving  notice  of  the  statute  of 
frauds.  The  defendant  then  asked  the  judge 
to  direct  a  verdict  In  hlB  favor.  The  trial 
judge  was  of  the  opinion  that,  as  to  the  two 
notes  the  proceeds  of  which  were  paid  to 
Bobert  M.  Steel,  the  statute  of  frauds  ap- 
plied. He  was  also  of  the  opinion,  as  stated 
In  his  charge  to  the  Jury  directing  a  ver- 
dict: "In  an  action  of  this  sort  brought  to 
recover  upon  false  representations.  It  is  nec- 
essary that  the  plaintiff  show  what  the  rep- 
resentations were.  The  representations  may 
be  oral  or  In  writing,  It  may  be  by  acts.  It 
may  be  in  various  ways;  but  in  this  partic- 
ular case  It  is  claimed  that  representations 
were  oral  representations.  Now,  then,  it  was 
devolved  upon  the  plaintiff  to  show  what 
those  oral  representations  were.  It  would 
be  necessary  for  them  to  show  wtiat  the  de- 
fendant said  to  the  plaintiff  at  that  time  up- 
on which  defendant  relied.    It  would  not  be 
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necessary  tor  the  plaintiff  to  show  the  exact 
tanguase;  it  would  be  necessary  for  tbe 
plaintiff,  by  his  evidence,  to  show  In  sub- 
stance what  the  defendant  said.  I  think  it 
would  have  to  be  an  assertion  of  some  fact 
there  existing  or  something  that  bad  taken 
place,  and  tbe  statement  of  these  facts  was 
substantially  put  In  evidence  out  of  which 
arose,  as  a  conclusion,  that  the  representa- 
ttoa  was  made  as  set  forth  in  the  declara- 
tlon.  It  Is  not  sufficient  that  the  plaintiff 
give  evidence  of  the  conclusion  that  he  drew 
from  the  language.  True,  the  language,  or 
its  substance,  must  be  given,  so  that  the 
Jury  may,  from  the  language,  say  whether  he 
drew  the  conclusion,  and  say  whether  It  is 
a  correct  conclusion  or  not  And  therefore 
to  say  that  we  were  assured  tbat  the  makers 
were  good  and  responsible,  without  your 
knowing  bow  those  assurances  were  given 
or  what  was  said,  would  simply  leave  you 
to  draw  the  same  conclusion  tbat  the  wit- 
ness drew,  or  else  you  would  have  no  prem- 
ises from  which  to  draw  any  conclusion  at 
all.  And  I  don't  think  that  the  evidence  in- 
troduced by  the  plaintiff  Is  sufficient  in  tbat 
regard,  and  I  don't  think  there  Is  such  evi- 
dence Introduced  as  shows  that  such  repre- 
sentations were  made  that  were  false  and 
fraudulent,  and  upon  which  the  plaintiff,  and 
in  reliance  upon  which  tbe  plaintiff,  dis- 
counted the  note.  I  don't  think  there  is 
such  evidence  either  as,  all  of  It  taken  to  be 
true,  would  permit  you  to  find  a  verdict  for 
plaintiff  upon  that  evidence;  It  Is  too  uncer- 
tain in  its  character,  and  does  not  state  facts, 
but  conclusions;  a  mere  hypothesis  upon 
which  conclusions  could  not  be  drawn.  That 
Is,  what  he  thinks  or  what  he  believed,  with- 
out stating  what  was  said  or  what  was  the 
substance  of  what  was  said,  and  In  some  in- 
stances whatever  was  said,  was  largely  an 
expression  of  opinion  upon  which,  under  the 
circumstances,  tbe  bank— tbe  plaintiff— did 
not  have  a  legal  right  to  rely.  I  think  there 
was  testimony  In  the  case  given  by  tbe  cash- 
ier that  at  the  time  the  note  was  discounted 
that  the  defendant  told  him  that  P.  W.  Carr, 
the  indorser,  was  worth  $75,000.  I  don't  re- 
member any  evidence  being  given  In  tbe  case 
by  the  plaintiff  showing  what  F.  W.  Carr 
was  worth  at  that  time,  or  any  evidence 
bearing  upon  what  property  Mr.  F.  W.  Carr 
did  have.  It  is  Just  as  necessary  for  the 
plaintiff  in  a  case  of  this  kind  to  show  the 
representations  are  false  as  it  is  to  show  tbat 
they  were  made." 

The  plaintiff  brings  the  case  here  by  writ 
of  error.  Nearly  all  the  oral  testimony  of- 
fered on  tbe  part  of  the  plaintiff  was  that  of 
the  cashier.  His  testimony  as  to  what  was 
said  by  Mr.  Steel  when  these  notes  were  dis- 
counted is  not  very  clear  or  very  positive. 
The  following  are  fair  examples  of  his  testi- 
mony: "Q.  On  that  occasion  state  whether  or 
not  any  representations  were  made  by  bim 
as  to  the  responsibility  of  the  makers  and  in- 
dorsers  upon  that  note.     A.  There  was;    I 


could  not  give  the  exact  language,-  Hr.  Ken- 
ton. Q.  Tou  may  give  the  substance  as  netr 
as  you  can.  A.  In  a  general  way  we  were 
assured  that  the  makers  and  indoraers  were 
good  and  responsible.  I  think  every  one  of 
the  renewals  that  were  presented  on  the  ser- 
era!  occasions  that  I  liave  given  in  relatia; 
tbe  lilstory  of  this  paper  went  through  mj 
hands.  *  *  *  Q.  On  that  occajaion  vbi: 
was  said,  if  anything,  in  regard  to  tbe  le- 
sponsibility  of  the  parties  upon  tbat  paps'? 
A.  I  was  assured  that  they  were  respons:l>; 
that  Mr.  Carr  was  worth  $75,000.  Q.  Did  Mr 
Steel  state  that  to  you?  A.  Yes.  Q.  On  tt't 
occasion  state  whether  or  not  Mr.  Steel  stated 
to  you  tbat  Mr.  Carr  was  financially  embar- 
rassed and  insolvent.  A.  No,  sir;  be  never 
told  me  that  bis  father  was  financially  embar- 
rassed and  insolvent.  I  was  assured  that  t^-' 
Mt  Pleasant  I/umber  &  Manufacturing  Core- 
pany  was  responsible.  He  never  infomie. 
me  that  they  were  financially  embarrassed  na'. 
Insolvent.  Q.  What  was  said,  on  those  sct- 
eral  accasions  tbat  this  note  was  renewed 
In  regard  to  tbe  responsibility  of  tbe  parties^ 
A.  Mr.  Steel  has  repeatedly  assured  me  tbat 
the  Mt.  Pleasant  Lumber  &  Manufacturin; 
Company  were  perfectly  good  as  far  as  be 
knew,  that  they  had  plenty  of  lumber  In  their 
yard,  that  sales  were  a  little  slo'w,  that  they 
had  plenty  of  means  to  pay  their  debts,  that 
F.  W.  Carr,  so  far  as  he  knew,  was  perfectl.r 
responsible.  I  think  he  stated  tbat  he  bal 
qualified  upon  a  bond  up  there  for  somethin.: 
like  $100,000.  In  his  judgment  they  were 
perfectly  good.  Q.  Was  that  true  on  the  sev- 
eral occasions  that  those  renewals  were  nmie 
upon  this  note?  A.  It  might  not  have  bera 
upon  every  occasion,  but  it  was  on  several 
occasions.  The  note  was  originally  discounted 
on  January  17,  1896,  the  next  or  first  renewal 
was  the  following  July— July  19th — tbe  next 
one  was  December  20th." 

From  the  cross-examination  of  this  wltnes 
It  appears  Mr.  George  A.  Steel  ceased  to  be  a 
director  of  the  bank  December  7,  1895.  H- 
also  testified  tbat  as  to  the  first  two  note« 
George  A.  Steel  presented  them  for  bis  fS(li- 
et;  that  the  bank  purchased  them,  and  pa!ssi>^ 
the  amount  thereof  to  the  credit  of  Boben 
M.  Steel;  that  at  this  time  Mr.  Robert  M. 
Steel's  account  was  overdrawn,  and  that  if 
was  a  frequent  occurrence  for  it  to  l)e  owr- 
drawn;  and  that  until  a  short  time  before  his 
failure  the  bank  would  not  refuse  to  honor  tlv 
check  of  Robert  M.  Steel,  even  though  his  a^ 
count  was  overdrawn.  He  testified,  anonz 
other  things:  "Q.  Now,  you  would  not  have 
hesitated,  would  yon,  in  1898,  to  take  tbe 
paper  indorsed  by  Robert  M.  Steel?  A.  Xo. 
sir;  I  didn't  hesitate.  I  would  not  want  to 
say  that  I  took  the  paper  sbnply  because  hi; 
name  was  on  the  paper.  Q.  Yon  would  not 
want  to  admit  that  tbat  was  not  true?  A.  No. 
sir.  Mr.  R.  M.  Steel  was  at  that  time  consid- 
ered as  perfectly  responsible— financially  »• 
It  is  true  that  I  took  the  paper  that  he  owned, 
or  offered  to  the  bank  for  discount,  because  I 
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sa-w   bin  name  npon  the  paper,  and  I  relied 
upon  tbat,  rmderstandlng  his  responsibility,  In 
dolus  that.    There  were  seven  directors  In  our 
bank    In  1883.     They  were  Robert  M.  Steel, 
George  A.  Steel,  John  Hicks,  and  I  think  hla 
son,     John    C.    Hicks,    Coleman    O.    Vanghn, 
Cooley   Ball,    Oalnaha    Pennell,   and    myself. 
John  Hicks  Is  a  merchant  here  In  town.  Coo- 
ley Ball  la  in  the  hardware  business.    I  don't 
knew   as  we  had  a  discount  committee  that 
made  that  their  special  duty.     I  don't  think 
we  bad  a  discount  committee  in  July,  1893— 
the   13th.     Q.  You  don't  think  yon  had  any 
discount  committee?    A.  That  la,  in  the  sense 
that  they  passed  on  paper  as  It  was  presented. 
Q.  Did  yon  have  a  discount  committee  made 
up  of  your  board  of  directors?   A.  Tes,  I  think 
we  did.    I  would  not  be  sure  who  they  were, 
but  I  think  it  was  Mr.  Ball,  Mr.  Hicks,  Mr. 
J.  C.  Hicks,  If  I  recollect— I  would  not  be  sure 
as  to  that    Q.  Ton  had  a  discount  committee, 
did  you  not,  daring  the  entire  time  from  July 
13,  1893,  np  to  the  time  that  the  piece  of  paper 
that  yon  now  present  was  discounted  at  your 
bank?    A.  I  think  we  did;  yes.    Q.  Did  these 
same   persons   constitute   the   same   discount 
committee,  or  did  jrou  have  different  ones? 
A.  I  don't  know;  sometimes  there  might  have 
been  a  change  made.    I  was  not  in  the  habit 
of  presenting  paper  that  was  offered  to  our 
bank  fpr  sale  or  discount  to  the  discount  com- 
mittee to  pass  upon  it  as  to   whether  they 
wonld  buy  it  or  not     Q.  You  passed  ui>on 
that  yourself,  did  yon?    A.  Not  always.     I 
generally  consulted  the  president  and  the  vice 
president    The  president  was  John  Hicks,  the 
vice  president  was  Mr.  Pennell.    I  don't  think 
I  counseled  Mr.  Hicks  and  Mr.  Pennell  in 
1893  in  regard  to  the  paper  upon  which  Mr.  R. 
M.   Steel's  name  appeared.     Q.  Yon   simply 
took  It  because  his  name  was  upon  the  paper, 
as  a  matter  of  fact?     A.  Not  entirely.     Q. 
Well,  that  was  the  principal  reason,  was  it 
not— because  R.  M.  Steel's  name  appeared  on 
the  paper?    A.  Well,  that  was  one  of  the  rea- 
sons,    probably     the     principal     reason.     Q. 
Wasn't  that  the  real   reason?     A.  No.     Q. 
Now,  yon  say  that  when  George  presented 
this  note  on  the  13th  day  of  July,  1893,  he  as- 
sured yon  that  the  paper  was  good?    A  To 
the  best  of  my  recollection  he  did;   yes.     Q. 
Will  you  swear  tlutt  he  made  any  representa- 
tions wliatever  as  to  that  paper?     A.  Mr. 
Walbridge,  I  don't  know  as  I  could  swear  to 
that;  I  think  he  did.    Q.  Don't  you  know  as 
a  matter  of  fact  that  upon  that  very  day  when 
he  sold  that  paper  to  yon  that  you  knew  that 
yon  were  taking  the  paper  of  R.  M.   Steel, 
knowing  that  yon  were  buying  it  because  R. 
M.  Steel's  name  was  upon  It  and  you  con- 
■tdered  R.  M.  Steel  good;    is  that  not  true? 
A  Not  entirely;    no,  not  entirely.     Q.  Will 
yon  swear  that  Oeorge  A.  Steel  made  any 
lepresentatlons  at  that  time  as  to  the  responsi- 
bility of  the  paiier?   A.  On  or  about  that  time 
-yes.    Q.  At  the  time  that  you  bought  it  I 
mean?    A.  No,  sir;  I  will  not  swear  that  he 
did.   Q.  'On  or  about  that  time'— wliat  do  yon 


mean  by  that?  A.  I  mean  by  that  that  Mr. 
Steel  was  in  our  office  every  day;  lie  was  a 
frequent  caller  there;  that  these  matters 
would  come  up  and  I  would  ask  about  them, 
and  invariably  be  informed  me  that  these 
matters  were  all  right  I  wouldn't  ask  him 
about  this  until  he  presented  it  for  sale.  Q. 
You  would  not  swear  that  at  the  time  that  he 
presented  that  paper  to  yon  for  sale  that  he 
made  any  representations  to  you  about  it?  A 
No,  on  or  about  that  time.  Q.  You  Just  said 
that  you  would  not  swear  that  be  did  on  that 
day?  A.  Yes,  I  did;  I  don't  know  that  1 
ever  saw  the  paper  tiefore  tliat  time.  I  don't 
know  as  I  ever  had  any  talk  with  Oeorge  A. 
Steel  about  that  paper  before  tliat  day.  The 
$2,300  note  was  presented  to  our  bank  for 
sale  the  26th  day  of  July,  1893.  Oeorge  A. 
Steel  presented  that  paper  to  our  bank  and 
to  me  on  that  day.  That  papw  tiad  not  been 
seen'  by  me  before  that  day,  that  I  know  of. 
Q.  Will  you  swear  that  npon  that  day  Oeorge 
A.  Steel  made  any  representations  to  you  in 
regard  to  the  responsibility  of  the  maka:  and 
indorser  of  that  paper?  A.  I  think  about  that 
time.  Q.  You  say  that  you  never  saw  that 
paper  before  the  day  you  bought  it;  that  is, 
you  have  no  recollection  of  seeing  It;  did  yon 
have  any  reason  for  talking  with  George  A. 
Steel  about  buying  the  paper  before  you 
bought  it?  A.  No,  sir.  Q.  Isn't  it  true  that 
you  bought  that  paper  of  George  A.  Steel, 
acting  for  his  father,  upon  the  26th  day  of 
July,  because  you  believed  Robert  M.  Steel 
to  be  perfectly  responsible,  and  because  be 
was  upon  the  paper  as  indorser?  A.  That  is 
one  reason;  yes.  Q.  Isn't  tliat  the  real  rea- 
son? A.  That  may  be  one  of  the  principal 
reasons.  Q.  Will  yon  swear  that  npon  the 
26th  day  of  July,  the  day  he  sold  the  paper 
to  you,  that  George  A.  Steel  said  anything 
to  you  about  the  responsibility  of  his  father 
or  the  Mt  Pleasant  Lumber  &  Manufacturing 
Company?  A.  No,  I  will  not  The  proceeds 
of  that  note  went  to  the  credit  of  Robert  M. 
Steel  on  general  account  *  *  *  I  under- 
stood, at  the  time  that  we  wo-e  buying  the 
paper  of  Robert  M.  Steel,  George  was  acting 
as  agent  for  Rol>ert  M.  Steel,  and  acting  for 
his  father  In  discounting  the  paper.  I  have 
looked  at  the  bankbook  for  the  purpose  of  as- 
certaining the  state  of  Mr.  Steel's  account  on 
the  26th  day  of  July,  1893.  The  account  of 
Robert  M.  Steel  on  July  26,  1893,  was  over- 
drawn the  sum  of  $1,299.74."  As  to  the  $1,- 
500  note  he  testified:  "A.  I  understood  that 
he  was  presenting  It  there  as  George  A.  Steel 
personally,  and  I  understood  that  George  A. 
Steel  was  acting  for  himself  in  selling  it  and 
I  was  acting  for  the  bank." 

It  is  claimed  by  plaintiff  this  testimony 
Bhowa  that  George  A.  Steel  made  representa- 
tions that  were  relied  ui)on  by  the  cashier. 
On  the  part  of  the  defendant  It  is  insisted  no 
representations  are  shown  to  Iiave  been  made 
that  it  was  lmproi)er  to  make,  and  that  the 
credit  was  given  because  the  bank  believed 
that  Robert  M.  Steel  was  perfectly  good,  and 
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tbat  the  trial  Judge  was  Justified  in  his  con- 
cinsion  tbat  the  defendant  was  not  liable  be- 
cause of  an7  representation  made.  As  to  the 
fi.r8t  two  of  these  notes  the  proceeds  of  which 
were  passed  to  the  credit  of  Rot>ert  M.  Steel, 
we  do  not  think  it  necessary  to  pass  upon 
the  above  question.  It  is  very  clear  from  the 
testimony  of  the  cashier  that  in  relation  to  the 
discounting  of  these  notes  George  A.  Steel 
was  not  acting  for  the  bank,  and  the  cashier 
did  not  understand  he  was  so  acting,  but,  on 
the  contrary, '  did  understand  he  was  acting 
as  the  attorney  for  his  father.  The  fact  that 
he  was  a  director  of  the  bank  did  not  pre- 
clude his  offering  to  the  bank  paper  for  dis- 
count In  Hicks  y.  Steel,  126  Mich.  408,  85 
N.  W.  liai,  it  is  said:  "A  director  may  do 
business  with  a  bank,  and  may  borrow  money 
or  discount  notes,  so  long  as  he  does  not  act 
for  the  bank  as  well  as  himself,  and  bis  rela- 
tion to  the  bank  may  be  not  diCTerent  from  any 
other  patron."  See  Smith  ▼.  Skeary,  47  Conn. 
47;  Morawetz  on  Private  Corporations  (2d 
Ed.)  S  527.  He  offered  this  paper  for  his 
father,  acting  as  bis  agent  The  proceeds 
were  placed  to  the'  credit  of  his  father. 
George  A.  Steel  obtained  no  benefit  from  the 
transaction.  Section  9518,  Comp.  Laws,  pro- 
vides: "That  no  action  shall  be  brought  to 
charge  any  person  upon  or  by  reason  of  any 
favorable  representation  or  assurance  made 
concerning  the  character,  credit,  ability,  trade 
or  dealings  of  any  other  person,  unless  such 
representation  be  made  in  writing  signed  by 
the  party  to  be  charged  thereby,  or  some  per- 
son thereunto  by  him  lawfully  authorized." 
In  a  case  upon  all  fours  with  this  feature  of 
the  case,  the  statute  was  construed  as  con- 
tended for  by  the  defendant  in  the  recent 
case  of  Third  National  Bank  v.  Steel,  129 
Mich.  434,  88  N.  W.  1060.  As  the  case  stands, 
it  is  admitted  by  defendant  the  statute  of 
frauds  does  not  apply  to  the  $1,500  note.  It 
is  Insisted  no  false  representations  were  made 
concerning  the  paper.  Counsel  quote  from 
the  testimony  of  the  cashier  at  considerable 
length,  and  say:  "It  is  too  uncertain  and 
Indefinite,  too  speculative  and  hypothetical,  to 
be  submitted  to  a  Jury  for  it  to  speculate  upon, 
and  to  guess  at  something  about  which  there 
are  no  tangible  facts  In  the  case  which  the 
Jury  can  consider  as  a  basis  from  which  to 
draw  any  conclusion  one  way  or  the  other; 
that  it  is  merely  the  conclusion  of  witness, 
consequently  has  no  force  or  weight  Wit- 
nesses are  not  permitted  to  state  their  conclu- 
sions or  deductions  from  facts,  but  must  be 
confined  to  the  communicatinn  of  facts  sim- 
ply. Citing  Thompson  on  Trials,  vol.  1,  $8 
377,  378." 

It  is  also  claimed  that,  if  it  be  conceded 
representations  were  made,  they  were  not 
shown  to  be  false.  It  is  said  it  Is  not  shown 
the  company  was  insolvent,  nor  Is  It  shown 
Carr  was  Insolvent.  We  cannot  agree  with 
the  conclusion  reached  by  the  trial  Judge  and 
the  contention  of  counsel  upon  this  branch  of 
the  case.    Ab  before  stated,  no  testimony  was 


put  to  on  the  part  of  the  defend 
pears  from  the  testimony  of  the 
the  proceeds  of  this  note  passed 
of  the  defendant  There  was  test 
ing  to  show  that  Mr.  Steel  repi 
maker  of  this  note  was  good  ai 
Carr  was  worth  $75,000.  We  thii 
gpondence  between  Mr.  Carr  and 
ant  tended  to  show  that  the  cc 
greatly  embarrassed  at  the  times 
note  was  given  and  the  renewali 
tbat  the  letter  of  June  28,  1895,  t( 
tbat,  instead  of  being  worth  \ 
Carr  was  greatly  embarrassed  fli 
it  was  stated  therein  he  did  not 
to  pay  railroad  fare.  The  test! 
this  note  raised  a  question  of 
should  have  been  submitted  to  th 
Judgment  is  reversed,  and  a  e 
dered. 

HOOKER,  C.  J.,  absent,  sick,  t 
The  other  Justices  concurred. 


LANOB  t.  KLATT. 

(Supreme  Coart  of  Michigan.     De 

DECEDENTS'     ESTATES— ACTION    E 
TRATOR— KVIDKiNCE— TRANSA 
WITH  DECEDENT. 

1.  In  an  action  by  an  administ 
cover  money  claimed  to  have  bee 
decedent  to  defendant,  plaintiff  oS< 
that  defendant  had  testified  in  ai 
that  he  bad  borrowed  the  money 
repaid  it,  and  defendant,  being  cal 
neiis,  testified  on  cross-examination 
timony  on  the  other  trial  was  cc 
that  plaintiff  in  so  doing  made  d 
witness,  so  that  defendant  on  ri 
testi^  as  to  the  whole  transactioii 

2.  In  an  action  by  an  administ 
cover  money  claimed  to  have  bee 
decedent,  it  was  not  error  to  pei 
to  testify  as  to  testimony  given  1 
in  another  cause. 

Error  to  Circuit  Court,  Waj 
Flavins  L.  Brooke,  Judge. 

Action  by  Adelaide  Lange,  as 
trlx  of  the  estate  of  Edward  Lanj 
against  William  F.  Klatt  From 
in  favor  of  plaintiff,  defendant  1 
Reversed. 

Oria  B.  Taylor,  for  appella 
Woodruff,  George  W.  Coomer,  i 
F.  Atkinson,  for  appellee. 

MONTGOMERY,  J.  This  Is  i 
assumpsit  brought  by  the  plalntii 
Istratrix  of  the  estate  of  Edwan 
ceased,  to  recover  the  sum  of  $50( 
have  been  loaned  by  decedent  to 
ant  on  March  25,  1896.  Lange  w 
of  the  defendant.  Some  time  pric 
death  defendant  ran  a  saloon  an 
In  the  city  of  Detroit,  and  La 
the  habit  of  visiting  bim  whene' 
to  the  city.  On  the  25th  of  M 
gave  the  defendant  the  sum  of  $ 
being    taken    therefor.    Plalntifl 
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this  sum  was  given  to  the  defendant  as  a 
loan;  defendant  claims  that  It  was  given  to 
bim  by  Lange  to  be  divided  as  a  present  be- 
tween defendant  and  bis  brothers  and  sis- 
ters, $100  to  be  given  to  each.  Afterward, 
Lange  assigned  to  the  defendant  a  certain 
mortgage,  with  which,  as  collateral,  the  de- 
fendant raised  the  sum  of  $1,500.  In  Augu^ 
1900,  Lange  brought  a  suit  In  the  Wayne 
circuit  court,  In  chancery,  to  compel  defend- 
ant to  retiu:n  this  mortgage.  Before  the 
hearing  Lange  died,  and  the  suit  was  prose- 
cuted to  decree  by  the  present  plaintiff.  Aft- 
er the  final  disposition  of  the  chancery  suit 
this  action  was  brought.  The  question  pre- 
sented Is  whether  the  court  erred  in  exclud- 
ing the  testimony  of  defendant  in  relation  to 
the  receipt  of  this  $500  in  issue,  and  the  con- 
versations had  by  him  with  Edward  Lange, 
either  at  the  time  of  its  receipt  or  Immediate- 
ly afterwards.  In  reference  thereto. 

On  the  trial  of  the  present  case  the  plain- 
tiff was  a  witness,  and  testified  that  defend"- 
ant  had  given  evidence  in  the  chancery  suit 
to  the  effect  that  he  (the  defendant)  borrowed 
this  sum  of  $500  from  his  uncle,  and  that  he  , 
had  not  paid  it  back.     Arl  E.  Woodruff,  who  I 
was  solicitor  for  complainant  in  the  chan    \ 
eery  suit,  gave  testimony  to  the  same  effect  ] 
Un  cross-examination  the  stenographer's  mln-  : 
ntcs  were  read,  and  somewhat  modified  the  I 
testimony  giveu  by  the  witnesses  as  to  what'  ■ 
occurred  In  the  chancery  case.    The  defend- 
ant was  called  as  a  witness,  and  on  cross- 
examination  was  asked  this  question:    "Q. 
Were  you  here  yesterday  when  Mr.  Wood- 
ruff was  asked  by  your  counsel  a  number  of 
questions,    and   read   from    the   testimony? 
Yon  heard  those  questions?    A.  Yes,  sir.    Q. 
You  heard  those  answers?    A.  Yes,  sir.    Q. 
They  were  correct,  were  they?    A.  Yes,  sir. 
Q.  You  did  testify  to  that?    A.  Yes.  sir.    Q. 
And  still  stick  to  it?    A.  Yes,  sir.    Q.  What 
was  said  there?    Did  you  testify  to  the  truth 
at  that  time  as  to  how  you  got  the  $500?    A. 
Yes,  sir.    Q.  Where  yon  got  it,  and  all  that? 
A.  Yes,     sir."     Defendant's     counsel     then 
sought  to  pursue  the  inquiry,  and  interrogat- 
ed the  witness  further  as  to  the  transaction 
of  the  receipt  of  this  money,  and  the  testi- 
mony was  excluded.    We  think  this  was  er- 
ror.   The  case  of  Fox  v.  Barrett's  Estate,  117 
Mich.  1C2,  75  N.  W.  440,  cannot  be  dlstln- 
SQlsbed  from  this. 

It  is  further  urged  as  error  that  the  court 
permitted  parol  testimony  of  the  plaintiff 
and  her  attorney,  Mr.  Woodruff,  as  to  what 
testimony  was  given  In  the  chancery  case. 
We  think  this  was  not  error.  The  testi- 
mony was  competent,  and  its  weight  would 
be  for  the  Jury. 

The  other  qaestlons  presented  are  not  like- 
ly to  arise  on  another  trial,  and  the  judgment 
will  be  reversed,  and  a  new  trial  ordered. 

HOOKER,  0.  J.,  absent,  sick,  took  no  part 
Tbe  other  Jnstices  concnrred. 


LBK  V.  HURON  INDEMNITY  UNION. 
(Supreme  Conrt  of  Michigan.    Dec.  22,  1903.) 

PRINCIPAL      AND     AOENT— SALAKT— BALANCB 
DUK— EVIDENCE— SUPPICIBNCT— QUES- 
TION FOR  JURY— VERDICT. 

1.  Where  the  writer  of  a  letter  testifies  that 
It  was  duly  mailed,  but  its  receipt  is  denied  by 
the  addressee,  whether  it  was  received  is  a 
question  for  the  jury. 

2.  Plaintiff  and  defendant  insurance  company 
made  an  oral  contract  March  1,  1902,  by  which 
plaintiff  was  to  act  as  defendant's  agent  in  se- 
curing and  Btai-tiDK  subagents  and  obtaining  ap- 
plications for  membership,  and  was  to  receive  a 
monthly  salary.  Defendant  wrote  plaintiff  Au- 
gust 12,  1902,  to  the  effect  that  thereafter  his 
compensation  would  depend  on  his  commission. 
Plaintiff  testified  that  he  at  once  replied,  de- 
clining to  continue  work  on  those  terms.  De- 
fendant denied  receipt  of  the  letter,  but  subse- 
quently directed  plaintiff  to  continue  his  work, 
which  he  did  until  October  8,  1002.  Held,  that 
the  jury  were  justified  in  finding  that  defendant 
consented  to  the  payment  of  the  salary  for  the 
whole  period. 

3.  Whether  defendant,  an  insurance  company, 
was  entitled  to  credit  for  certain  application 
fees,  in  au  action  by  its  agent,  under  oral  con- 
tract of  employment,  to  recover  balance  due  on 
salary,  held  a  question  for  jury. 

4.  In  charging  the  jury  in  an  action  by  an 
agent  to  recover  balance  due  on  salary,  the 
conrt  said,  "Now  I  give  you  another  set  of 
figures,  based  on  another  claim  on  the  part  of 
defendant."  The  figures  showed  a  less  amount 
than  the  claim  of  plaintiff,  and  conformed  to 
testimony  of  a  witness  for  defendant.  Held, 
that  the  statement  of  the  conrt  was  not  cause 
tor  reversal. 

5.  During  the  charge  of  the  conrt  in  an  action 
by  an  agent  to  recover  balance  dne  on  salary, 
one  of  the  jurors  asked  if  there  was  any  evi- 
dence to  show  that  plaintiff  had  received  as 
application  fees  more  than  he  had  accounted 
for.  To  this  the  court  replied:  "That's  a  ques- 
tion for  you  to  settle.  Plaintiff  says  he  took 
none  of  them,  except  the  $61."  Held,  that  as 
defendant  did  not  call  the  attention  of  the  court 
to  any  evidence  to  the  contrary,  and  there  was 
no  testimony  on  the  subject  except  as  the  court 
stated,  the  remark  was  not  cause  for  reversal. 

6.  Refusal  to  set  aside  a  verdict  on  the 
ground  tliat  it  is  against  the  weight  of  the 
testimony  is  proper,  where  there  is  a  conflict 
therein. 

7.  Plaintiff,  in  an  action  against  defendant 
for  balance  due  on  salary  as  agent,  claimed 
$185.  Defendant  claimed  that  it  was  entitled 
to  a  verdict  against  plaintiff  for  $229.  The 
jnry  returned  a  verdict  for  plaintiff  for  $150. 
The  evidence  was  conflictine,  and  the  jnry 
might  have  been  justified  in  believing  and  re- 
jecting parts  for  and  against  both  plaintiff  and 
defendant.  Held,  that  there  was  no  error  in 
refusing  to  set  aside  the  verdict  on  the  ground 
that  it  did  not  conform  in  amount  to  the  claim 
of  either  plaintiff  or  defendant. 

Error  to  Circuit  Court,  Lapeer  County; 
Oeorge  W.  Smith,  Judge. 

Action  by  Jolm  Lee  against  the  Huron  In- 
demnity Union.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Cady  &  Crandall,  for  appellant  Herbert 
W.  Smith,  for  appellee. 

CARPENTER,  J.  Plaintiff  brings  this  suit 
for  a  balance  of  salary  which  he  claims  de- 

1  S.  Sm  New  Trial.  voL  (7.  Orat  Dig.  g  lu. 
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fendant  owea  him.  March  1,  1902,  plaintiff 
and  defendant  made  an  oral  contract,  by 
which  plaintiff  was  to  act  as  defendant's 
agent  In  securing  and  starting  subagenta,  set- 
tling claims,  and  obtaining  applications  for 
membership,  and  was  to  receive  a  salary  of 
(50  per  month  and  expenses.  For  each  ap- 
plication obtained  by  him,  he  was  to  remit 
to  defendant  a  fee  of  |2.  He  worked  for  de- 
fendant until  October  8,  1902,  during  which 
time  he  sent  defendant  199  applications  for 
membership,  and  forwarded  as  fees  therefor 
the  sum  of  $61.  It  was  the  claim  of  plain- 
tiff that  during  all  this  time  be  was  entitled 
to  bis  salary,  under  the  above  agreement,  and 
that  the  $C1  forwarded  was  the  entire  amount 
for  which  he  was  chargeable  under  said 
agreement.  It  was  the  claim  of  defendant 
that  plaintiff  had  no  right  to  the  salary  after 
August  12th,  and  that  he  was  chargeable 
with  $2  for  each  of  the  199  applications.  Un- 
der plaintiff's  claim,  the  balance,  his  due,  waa 
$185.  Under  defendant's  claim,  it  was  enti- 
tled to  a  verdict  for  $229.  The  issue  was  sub- 
mitted to  the  Jury,  who  rendered  a  verdict 
for  the  plaintiff  for  $150.  We  are  asked  to 
reverse  the  Judgment  of  the  court  below  up- 
on several  groi^nds. 

1.  It  is  contended  that  the  evidence  con- 
clusively proved  that  plaintiff's  right  to  the 
salary  of  $50  per  month  ended  August  12, 
1902.  It  is  true  that  on  that  day  defendant 
did  write  plaintiff.  In  effect,  that  thereafter 
his  compensation  would  depend  upon  his  com- 
mission; but  It  Is  also  true  that  plaintiff  tes- 
tified that  he  at  once  replied,  declining  to 
continue  work  on  these  terms.  As  this  let- 
ter was  duly  mailed,  according  to  plaintiff's 
testimony,  it  may  be  Inferred,  notwithstand- 
ing defendant's  denial,  that  it  was  received; 
and,  as  defendant  subsequently  directed 
plaintiff  to  continue  bis  work,  we  think  the 
Jury  were  Justified  in  reaching  the  conclusion 
that  defendant  consented  to  continue  the  pay- 
ment of  the  salary. 

2.  It  is  contended  that  the  testimony  con- 
clusively establishes  plaintiff's  liability  of  $2 
for  each  of  the  199  applications.  Plaintiff 
signed  each  of  these  applications  as  agent. 
It  Is  his  claim  that  most  of  them  were  secur- 
ed by  subagents,  who,  according  to  bis  testi- 
mony, were  entitled  to  the  application  fee. 
It  is  the  claim  of  defendant,  as  we  under- 
stand it,  that  plaintiff  had  no  right  to  sign 
his  name  to  any  application  which  he  did  not 
himself  procure;  that  the  fact  of  his  signing 
would,  as  he  knew,  and  did,  lead  defendant 
to  believe  that  he  was  chargeable  for  the  ap- 
plication fee;  that,  misled  by  this  belief,  de- 
fendant continued  plaintiff  In  its  employ; 
and  therefore  that  be  is  estopped  from  deny- 
ing his  liability.  According  to  plaintiff's  tes- 
timony, the  agreement  that  he  should  not 
sign  applications  secured  by  his  subagents 
was  made  long  after  his  employment  com- 
menced.   If  this  testimony  was  believed  by 


the  Jury,  there  was  no  basis  npo 
estoppel  could  rest,  as  defendant 
no  right  to  assume,  merely  beca 
signed  as  agent,  that  he  was  chai 
the  $2  application  fee.  Neither  < 
timony  conclusively  prove  thai 
continued  to  retain  plaintiff  as 
In  reliance  upon  the  belief  tt 
chargeable  with  these  applic 
Plaintiff  testmes  that  on  the  SOtli 
fendant  agreed  on  a  settlement  w 
charge  him  with  the  application 
defendant  received  plaintiff's  ai 
letter  of  August  12th,  heretofore 
which  was  a  question  for  the  J 
suittciently  informed  that  the  i 
said  fees  was  denied. 

8.  The  court  charged  the  Jut; 
might  render  a  verdict  upon  the 
plalntifTs  right  to  his  salary  c( 
October  8th,  and  upon  the  assu 
he  was  chargeable  with  $1  for 
199  applications  that  he  assisted 
In  taking,  and  that  in  that  case 
due  plaintiff  would  be  $47.5G.  In 
theory,  the  trial  court  said,  "Nov 
another  set  of  figures,  based  on  ai 
on  the  part  of  the  defendant" 
tended  that  this  was  error,  as  d( 
not  make  this  claim.  As  defends 
bad  testified  that  plaintiff  was 
with  $1  on  the  applications  whici 
sisted  subagents  in  taking,  this 
warranted  by  the  testimony,  anc 
say  that  the  court  was  not  warr 
suming  it  to  be  one  of  the  claim 
ant.  In  any  event,  it  was  more 
defendant  than  the  claim  of  p 
therefore  the  statement  was  noi 
to  its  interests. 

4.  During  the  charge  of  the  o 
the  Jurors  asked  whether  there  i 
dence  to  show  that  plaintiff  had 
application  fees,  more  than  he  ha 
for.  To  this  the  court  replied; 
question  for  you  to  settle.  *  * 
self  says  be  took  none  of  them 
sixty-one  dollars."  Defendant  wi 
ed  by  this  answer.  There  was  i 
upon  this  subject  except  that  ab 
to,  furnished  by  plaintiff;  and, 
been,  defendant  should  have  calle 
attention  to  It 

5.  Nor  can  we  say  that  the  trla 
in  refusing  to  set  aside  the  ve: 
ground  that  It  was  against  thi 
testimony,  nor  because  it  did  no1 
amount  to  the  claim  of  either  pit 
fendant  See  Whalen  v.  Grant  ( 
W.  401;  Benedict  v.  Michigan  B< 
sion  Co.,  116  Mich.  527,  73  N.  W. 

The  Judgment  is  therefore  a£ 
costs. 

HOOKER,  C.  J.,  absent  sick,  t 
The  other  Justices  concurred. 
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KASTIi  ▼.  ARTEIUR  et  al. 

(Supreme  Coart  of  Michigan.     Dec.  22,  1903.) 

R£3>LiBVIN  —  OWNERSHIP      OP      PROPERTY  — 

FRAUDDLBNT  CONVEYANCE— KVIDBNCB 

—SUFFICIENCY— ADMISSIBILITY. 

1.  In  replerin  by  a  married  woman  for  cow* 
levied  on  under  execution  against  lier  husband 
and  hia  father,  plaintiff  testified  that  when  she 
and  her  husband  moved  onto  a  farm  belonging 
to  the  father  she  had  $300,  which  she  loaned 
to  him,  and  several  years  later,  and  about  the 
time  the  suit  was  commenced,  the  father  deed- 
ed the  farm,  worth  |3,00O,  and  stock  thereon, 
to  her  in  satisfaction  of  this  debt  and  for  her 
services.  She  did  not  testify  to  any  under- 
standing as  to  her  compensation,  and  it  appear- 
ed that  a  part  of  the  consideration  for  the 
transfer  of  toe  farm  was  an  agreement  to  sup- 
port the  father  daring  life.  Held  sufficient  to 
!<npport  a  jnry  finding  that  the  transfer  was 
fraiidalent  as  against  creditors. 

2.  In  replevin  on  an  issue  as  to  the  owner- 
ship of  personalty,  evidence  that  no  taxes  were 
assessed  against  a  person  claiming  the  property 
was  properly  admitted. 

3.  In  replevin  by  a  married  woman,  in  which 
she  claimed  that  the  property  had  been  trans- 
ferred to  her  by  her  husband  and  his  father 
together  with  a  farm,  evidence  that  plaintiff 
subseonently  Joined  with  her  husband  in  a 
mortgage  of  the  farm  tended  to  show  title  in 
him,  and  was  admissible  on  the  question  of 
ownership. 

Error  to  Circnlt  Conrt,  Wayne  County; 
Joseph  W.  Donovan,  Judge. 

Action  by  Rozy  Kastl  against  Jerry  Arthur 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Hamilton  Balasa,  for  appellant.  Hiram  L. 
Rice  (John  Oalloway,  of  counsel),  for  appel- 
lees. 

MONaGOMERY,  3.  This  is  replevin  tor 
five  cows,  talcen  by  the  defendant  Arthur,  as 
constable,  on  an  execution  in  favor  of  the 
defendant  McBrlde.  The  cattle  were  taken 
from  a  farm  occupied  by  John  Kastl,  his  son, 
Paul  Kastl,  and  plaintiff,  the  wife  of  the  lat- 
ter. The  execution  ran  against  the  father 
and  son.  The  plaintiff  claimed  on  the  trial 
to  be  the  absolute  ovra&e  of  the  cows.  The 
defendants  contended  that  the  cows  were  In 
truth  the  property  of  John  and  Paul  Kastl, 
and  that  any  pretended  transfer  to  tiK  plain- 
tiff was  made  with  the  purpose  of  defeating 
creditor&  Upon  this  issue  the  Jury  found 
for  the  defendants,  and  plaintiff  brings  error. 

The  plaintiff  contends  In  this  court  that  a 
verdict  should  have  been  directed  In  her  fa- 
vor. By  her  testimony  she  moved  onto  this 
place  U  years  ago.  The  title  then  stood  In 
the  name  of  John  Kastl,  and  the  farm  con- 
sisted of  60  acres,  subject  to  a  mortgage  of 
fSOO,  and  stood  In  the  name  of  John  Kastl. 
Later  this  mortgage  was  taken  up,  an  addi- 
tional 40-acr»  piece  was  purchased,  still  In 
the  name  of  John  Kastl,  and  a  mortgage  of 
$1,100  was  given  back.  The  personal  prop- 
erty on  the  farm  also  stood  In  the  name  of 
John,  or  .Tohn  and  Paul.  She  testified  that 
when  she  went  to  the  farm  she  had  |300  in 


money,  which  she  loaned  to  John  Kastl,  and 
that  In  1900  be  deeded  the  farm  to  her  to  pay 
for  money  advanced  and  for  her  services.  It 
Is  significant  that  she  does  not  testify  to  any 
understanding  as  to  her  compensation.  Her 
husband  testifies  that  she  was  to  receive  $12 
per  month,  and  that  he  assented  to  It;  that 
the  consideration  for  the  deed  of  the  farm 
was  the  wages  so  earned,  the  money  ad- 
vanced, and  an  agreement  to  support  the  fa- 
ther, John  Kasti,  during  life.  He  also  testi- 
fied that  there  were  four  head  of  cattie  on 
the  farm  when  the  deed  was  made  to  the 
wife.  Plaintiff  testified  that  she  got  this 
stock  with  the  farm.  On  the  part  of  the  de- 
fense it  was  shown  that  John  and  Paul  were 
Indebted  to  different  parties,  some  on  note  for 
cattie  which  had  never  been  paid  for;  that  a 
chattel  mortgage  had  been  given  by  plaintiff 
and  Jolm  Kasti  on  some  of  these  cows;  and 
that  no  account  of  personal  property  bad 
been  made  to  plaintiff.  We  think  there  was 
clearly  enough  in  these  circumstances  to 
raise  a  question  of  fact  The  fact  appears 
undisputed  that  property  worth  In  the  neigh- 
borhood of  $3,000  found  its  way  into  plain- 
tiff's bands  upon  no  consideration  except 
about  $300  and  services  in  her  own  household 
while  living  with  her  husband,  and  that 
when  conveyance  was  made  It  was  subject 
to  a  secret  trust  for  the  support  of  the  gran- 
tor. If  this  transaction  conclusively  shows 
thrift.  It  does  not  as  persuasively  testify  to 
honesty  and  good  faith. 

Complaint  Is  made  of  the  ruling  admitting 
proof  that  no  taxes  were  assessed  against 
the  plaintiff  for  personal  property.  If  the 
Iiroperty  belonged  to  her.  It  was  her  duty  to 
give  it  In  for  taxation,  and,  while  failure  to 
tax  it  In  her  name  vras  by  no  means  conclu- 
sive, it  was  a  circumstance  to  be  considered 
with  others  In  the  case.  Rayner  v.  Lee,  20 
Mich.  387;  Murray  v.  Hudson,  65  Mich.  676. 
32  N.  W.  889;  Sauers  v.  Oiddlngs,  90  Mich. 
60,  51  N.  W.  266;  Whltaker  ▼.  Shooting  Club, 
102  Mich.  460,  60  N.  W.  983.  So,  also,  the 
Joining  of  plaintiff  with  her  husband  in  a 
mortgage  was  evidence  tending  to  show  titie 
in  him. 

Complaint  is  made  of  the  charge  of  the 
court  The  only  doubtful  portion  of  the 
charge  Is  that  relating  to  the  transfer  of  the 
real  estate.  It  Is  possible  that  the  statement 
of  the  testimony  by  the  circuit  Judge  was 
sllghtiy  inaccurate,  but.  In  view  of  the  fact 
that  plaintifTs  own  testimony  shows  that 
there  was  a  secret  reservation  in  favor  of  tbo 
grantor  pro  Tiding  for  his  support  during  life 
—an  arrangement  fraudulent  x>er  se  as  to 
creditors— we  do  not  see  how  any  harm  came 
to  plaintiff  from  any  slip  In  restating  the  tes- 
timony to  the  Jnry. 

The  Judgment  is  aflSrmed. 

HOOKER,  O.  J.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 
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HUNTER  ▼.  VILLAGE  OF  ITHACA. 
(Supreme  Court  of  Michigan.    Dec  22,  1903.) 

MUNICIPAL    CORPORATIONS  —  INJURIES  —  NO- 
TICE   OF    CLAIM— SPECIFICATION    OP 
DAMAGES— ST  AT  UTKS. 

1.  Comp.  Laws  1897,  S  2754,  providing  that 
every  accoaut  against  a  village  stiall  exliibit  in 
detail  all  the  items  making  up  the  amount 
claimed  and  the  true  date  of  each,  applies  only 
to  accounts  made  up  of  items,  and  has  no  ap- 
plication to  a  claim  for  damages  from  personal 
mjuries. 

2.  A  notice  filed  with  a  village,  of  a  claim 
for  personal  injuries  resulting  in  the  death  of 
claimant's  decedent,  reciting  that  the  claimant 
iuteuded  to  hold  the  village  for  such  damages 
as  had  been  sustained  by  deceased  and  by  his 
heirs,  estate,  representatives,  and  next  of  kin, 
by  reason  of  such  injuries,  which  damages  were 
in  the  sum  of  $3,000,  was  not  objectionable  on 
the  ground  that  one  gross  amount  of  damages 
was  demanded  for  several  claims. 

Error  to  Circuit  Court,  Gratiot  County; 
George  P.  Stone,  Judge. 

Action  by  Maranda  Hunter,  as  administra- 
trix of  Bruce  Hunter,  deceased,  against  the 
village  of  Ithaca.  From  a  judgment  in  "favor 
of  defendant,  plaintiff  brings  error.  Re- 
versed. 

John  T.  Mathews,  for  appellant  Jolm  M. 
Everden  and  Searl  &  Monfort,  for  appellee. 

CARPENTER,  J.  Plalntlfl:  is  the  widow 
and  administratrix  of  Bruce  Hunter,  deceas- 
ed. As  such  administratrix,  she  brought  this 
suit  to  recover  for  Injuries  which  caused  his 
death.  The  trial  court  directed  a  verdict  for 
defendant,  upon  the  ground  that  the  notice 
served  by  plaintiff  upon  defendant  did  not 
comply  with  the  law.  Was  this  decision  cor- 
rect? 

On  the  2d  of  December,  1901,  plaintiff  filed 
with  the  clerk  of  defendant  municipality  a 
verified  petition.  In  which  she  stated  that  on 
the  3d  of  October,  1901,  Bruce  Hunter  was 
Injured  by  falling  upon  a  defective  sidewalk 
in  said  village;  that  be  suffered  great  bodily 
pain  until  he  died,  as  a  result  of  bis  injuries, 
on  the  27th  of  October,  1901.  The  objection 
to  the  petition  arises  wholly  from  the  claim 
of  damages,  which  was  as  follows:  "You 
are  further  advised  that  I,  Maranda  Hunter, 
widow  of  said  Bruce  Hunter,  deceased,  have 
and  claim  to  have,  under  the  statute  of  the 
state  of  Michigan  in  such  case  made  and 
provided,  a  right  of  action  against  the  said 
village  of  Ithaca  by  reason  of  the  premises 
aforesaid,  and  that  I  intend  to  hold  said  vil- 
lage of  Ithaca  for  such  damages  as  may  have 
been  sustained  by  said  Bruce  Hunter,  and 
by  his  heirs,  estate,  representatives,  and  next 
of  kin,  by  reason  of  said  Injuries,  which 
damages  are  in  the  sum  of  three  thousand 
dollars."  The  petition  was  signed,  "Maran- 
da Hunter,  as  administratrix  of  the  estate  of 
Bruce  Hunter,  deceased." 

The  sole  objection  to  this  petition  is  that 
one  gross  amount  is  demanded  for  several 
claims  for  damages.  It  is  said  that  in  this 
oetltion  damages  are  claimed  for  the  estate 


under  the  survival  act  (section  10 
Compiled  Laws),  for  the  next  of 
the  death  act  (secUon  10,428  of  th 
Laws),  and  for  the  plaintiff  and  i 
individually.  If  this  petition  has 
ed  claims.  It  is  obvious  that  a 
foimded  claims  are  united  with 
founded  claim,  as  it  is  settled  b, 
slons  of  this  court  (see  Dolson  v. 
S.  R.  R.  Co.,  128  Mich.  444,  87  ] 
Jones  V.  McMillan  [Mich.]  88  7 
Kyes  V.  Valley  Telephone  Co.  [M 
W.  623)  that  all  the  damages  wh 
recovered,  under  the  facts  stated  i 
tlon,  are  those  which  the  intestate 
self  have  recovered,  had  he  lived 
words,  under  defendant's  construe 
tiff  claimed  In  her  petition  dami 
she  could  not  recover,  and  she  dl< 
rate  them  from  damages  to  whli 
entitled.  The  claim  that  such  t 
the  petition  shall  work  a  destn 
cause  of  action,  otherwise  valid, 
supported  by  nothing  less  than  a 
enactment,  for  it  is  manifest  that 
no  practical  Injury  to  the  mtmi< 
is  true  that  if  the  municipality 
settle  the  claim  it  might  be  incc 
by  not  being  informed  by  the  p 
cisely  what  would  satisfy  the  Ii 
of  petitioner,  but  this  inconvenien 
removed  by  a  simple  inquiry. 

The  learned  trial  judge  was  of 
that  the  law  required  petitioner 
her  claim  for  damages  that,  "if 
sonable,  •  •  •  they  might  b< 
thus  avoid  litigation."  The  law 
this  subject  Is  contained  in  secti 
the  Compiled  Laws  of  1897,  and  i 
of  the  Compiled  Laws  of  1897,  t 
by  section  7  of  Act  No.  223,  p. 
Public  Acts  of  1899.  Section  i 
"The  council  shall  audit  and  al 
counts  chargeable  against  the  v 
no  account  or  claim  or  contract  i 
ceived  for  audit  or  allowance  unl 
be  accompanied  with  a  certificate 
of  the  corporation  or  an  affidavit 
son  rendering  it,  to  the  effect  thi 
believes  that  the  services  there 
have  been  actually  performed  or  1 
delivered  for  the  village,  that  the 
ged  therefor  are  reasonable  and  Ju 
to  the  best  of  his  knowledge  an 
set-off  exists  nor  payment  has  be 
account  thereof,  except  such  as  a 
or  referred  to  in  such  claim  or  ac< 
every  such  account  shall  exhibit 
the  items  making  up  the  amount  c 
the  true  date  of  each.  It  shall  be 
defense  in  any  court  to  any  ad 
ceeding  for  the  collection  of  any 
claim  against  the  village,  for  pe 
ries  or  otherwise,  that  it  has 
presented,  certified  to  or  verifie 
said."  Section  2775,  as  amendec 
material  to  this  case,  reads:  ' 
*    *    *    shall  be  liable  In  damag( 
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•y  any  person  •  •  *  either  to  bis  person 
r  property,  •  •  •  unless  such  person 
laall  serve  or  cause  to  be  served,  within  sixty 
Lays  after  such  injury  shall  have  occurred,  a 
lotice  in  writing  upon  the  cleric  or  deputy 
:Ierk  of  such  Tillage,  which  notice  shall  set 
'oxth  substantially  the  time  when  and  place 
wbere  such  injury  took  place,  the  manner  in 
ivliicb  it  occiured,  and  the  extent  of  such  In- 
iury  as  far  as  the  same  tias  become  Imown, 
md  that  the  person  receiving  such  injury  in- 
tends to  hold  such  village  liable  tor  such  dam- 
%gc3  as  may  have  been  sustained  by  him." 

a.'be  only  language  in  either  of  these  sec- 
tions which,  in  our  Judgment  tends  to  sup- 
port the  contention  of  defendant,  is  the  follow- 
ing sentence  in  section  2T64:  "And  every  such 
account  shall  exhibit  in  detail  all  the  items 
mailing  up  the  amount  claimed,  and  the  true 
date  of  each."  This  language  applies,  as  it 
clearly  indicates,  only  to  accounts  made  up 
of  items.  A  claim  for  damages  resulting 
from  personal  injuries  is  in  no  sense  an  ac- 
count made  up  of  items.  The  form  of  stat- 
ing such  a  claim  in  the  notice  to  the  village 
is  indicated,  not  by  the  sentence  above  quot- 
ed, but  by  section  2775,  as  amended,  and  a 
statement  made,  as  plaintifTs  was,  in  con- 
formity with  tliat  section,  was  a  full  compli- 
ance with  the  law. 

The  Judgment  must  be  reversed,  and  a  new 
trial  ordered. 

HOOKER,  C.  7.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 


6REOO  V.  FraST  NAT.  BANK  OP  DU- 

RAND. 
(Supreme  Court  of  Michigan.     Dec.  22,  1903.) 

OARNISHMEN-P-CLAIMS  SUBJECT— SBCURITT 
FOR  DEBTS. 
1.  A  bank  having  security  for  a  loan  was 
not  required  to  relinquish  the  same  at  the  in- 
stance of  a  creditor  of  its  debtor,  and  could 
not  be  charged  as  garnishee  on  account  thereof 
nntil  its  claim  was  paid. 

Error  to  Circuit  Court,  Shiawassee  County; 
Steams  F.  Smith,  Judge. 

Action  by  Edward  P.  Gregg  against  the 
First  National  Bank  of  Durand.  There  was 
Judgment  for  defendant,  and  plaintiff  bring» 
error.    Affirmed. 

A.  Ifc  Cliandler  and  S.  B.  Terry,  for  appel- 
lant BVed  J.  Northway  (John  T.  McOurdy. 
of  cqjonsel),  tot  appellee. 

MONTGOMEBT,  J.  This  proceeding  was 
instituted  to  cliarge  the  defendant  as  gar- 
nishee of  A.  R.  Harrington.  The  statement 
in  appellant's  brief  fails  to  follow  the  proper 
sequence  as  to  dates,  and  has  made  it  some- 
what difficult  for  us  to  understand  the  real 
facts.  As  we  gather  the  facts  from  the  rec- 
ord, they  are,  in  brief,  that  prior  to  the  serv- 
ice of  the  garnishee  process  Harrington  was 

1 L  Sm  QunUhmMtt.  vaL  M.  Cent.  Dig.  |  261 


indebted  to  the  bank  in  the  sum  of  $2,700  to 
$2,800,  the  bank  having  direct  security  on  a 
crop  of  65  acres  of  beans,  and  also  a  chattel 
mortgage  upon  horses  and  other  personal 
property.  Also,  prior  to  the  garnishment 
some  of  the  horses  had  been  sold  by  Har- 
rington, and  a  portion  only  of  the  sum  real- 
ized applied  on  the  Indebtedness  to  the  bank. 
Also,  prior  to  the  service  of  process,  Harring- 
ton turned  over  absolutely  to  the  bank  Itis 
entire  crop  of  beans.  The  bank  also  held  in 
Its  hands,  as  collateral  security,  certain  con- 
tracts for  the  sale  of  personal  property,  made 
by  Harrington  to  third  parties,  which  con- 
tracts were  pledged  as  collateral.  On  the  date 
of  the  service  of  the  writ  the  indebtedness  to 
the  bank  aggregated  $2,208.80.  There  was 
realized  from  the  beans  about  $1,200,  and  the 
chattel  mortgage  continued  in  force  as  to  the 
remaining  property,  which  was  of  much  less 
value,  if  all  had  been  seized,  than  sufficient 
to  pay  the  balance  of  the  indebtedness  to  the 
bank.  The  bank  was  not  required  to  relin- 
quish its  security,  and  could  not  be  charged 
as  garnishee  until  its  claim  was  paid.  The 
circuit  Judge  directed  a  verdict  for  defend- 
ant The  plaintiff  contends  that  the  evidence 
shows  that  the  bank  was  fraudulently  con- 
spiring with  Harrington  to  cover  up  his  prop- 
erty. Such  claim  has  no  basis  whatever  in 
the  record  as  we  read  it 
Judgment  affirmed. 

HOOKER,  O.  J.,  absent  sick,  took  no  part. 
The  other  Justices  concurred. 


PEOPLE  V.  MABSTON. 
(Supreme  Court  of  Michigan.    Dec.  22,  1903.) 

RAPB— ATTEMPT  TO  COMMIT— INTENT— QUES- 
TION FOR  JURY. 

1.  In  a  prosecution  for  assault  with  intent  to 
commit  rape,  where  there  is  evidence  justifying 
the  inference  of  intent  the  conviction  will  not 
be  set  aside. 

Exceptions  from  Superior  Court  of  Grand 
Rapids;   Richard  L.  Newnham,  Judge. 

Frank  Marston  was  convicted  of  assault 
with  intent  to  commit  rape,  and  excepts. 
Affirmed. 

William  B.  Brown,  Pros.  Atty.,  for  the  Peo- 
ple.   Grove  &  McDonald,  for  defendant 

MONTGOMERY,  J.  The  respondent  was 
convicted  of  an  assault  with  the  Intent  to 
commit  the  crime  of  rape.  The  case  is 
bt-ought  here  for  review,  and  the  sole  ques- 
tion is  whether  the  record  is  barren  of  proof 
of  the  intent  to  use  force  and  to  have  sexual 
Intercourse  with  the  prosecutrix  at  all  haz- 
ards. 

The  case  is  one  in  which  the  Intent  must 
be  inferred  from  the  attending  circumstan- 
ces, and  such  inference  is  to  be  drawn  by  the 
Jury.  We  are  all  convinced  that  there  were 
circumstances  from  which  the  Jury  was  jus- 
tified in  drawing  the  inference  of.  the  specific 
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Intent  charged.  This  being  so.  It  is  not 
enough  that  a  doubt  may  exist  In  our  minds 
as  to  whetber  the  more  reasonable  Inference 
Is  not  that  the  respondent  only  aimed  at  se- 
duction. The  trial  Judge,  who  noted  the  ap- 
pearance of  witnesses  on  the  stand,  was  of 
the  opinion  that  the  verdict  was  not  so  clear- 
ly against  the  weight  of  testimony  as  to  Jus- 
tify Its  vacation.  We  do  not  find  the  case  so 
clear  as  to  Justify  us  in  overruling  his  deci- 
sion. 
Conviction  afl^med. 

HOOKER.  C.  J.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 


WOODWORTH  T.  CITY  OF  KALAMAZOO. 

(Supreme  Court  of  Michigan.    Dec.  22,  1903.) 

MUNICIPAL  CORPORATIONS  —  LIABILITY  FOR 
NEOLIGENCE— PRESENTATION  OF  CLAIMS- 
STATUTORY  REtiUIREMENTS— CONSTRUCTION 
—WAIVER— ACT   OF   COUNCIL— ORDINANCES. 

1.  Local  Acts  1S97,  p.  1116,  No.  475,  c.  16,  | 
2,  providing  that  a  party  havinK  claims  for  per- 
sonal injuries  against  a  cit^  shall  present  the 
game  to  the  council,  and  give  all  his  evidence 
thereon  before  the  council  or  a  committee  at 
such  time  or  place  as  shall  be  deemed  conven- 
ient to  the  council  or  the  committee,  not  ex- 
ceeding 30  days  from  the  time  of  presentation 
of  the  claim,  and  further  providing  that  "all 
claims  for  damages  against  the  city"  arising 
from  negligence  shall  be  presented  to  the  city 
coancil  in  the  manner  above  provided  within 
four  months  after  such  claim  shall  arise,  or  be 
forever  barred,  is  to  be  construed  as  one  par- 
agraph; and  the  further  provision  a^ilies  to 
personal  injury  actions  as  well  as  other  negli- 
gence suits. 

2.  Local  Acts  1897,  p.  1116,  No.  475,  c.  16,  I 
2,  providing  that  claims  for  damages  against  a 
city  for  negligence  must  be  presented  within 
four  months  from  the  time  the  claim  shall  arise^ 
was  not  repealed  by  Pub.  Acts  1899,  p.  235, 
No.  155,  limiting  actions  for  personal  injuries  to 
three  years,  and  repealing  inconsistent  acts. 

3.  The  provision  of  Local  Acts  1897,  p.  1116, 
No.  475,  c.  16,  g  2,  providing  that  claims  against 
a  city  for  damages  from  negligence  must  be 
presented  to  a  city  council  within  four  months 
from  injury,  was  not  waived  by  the  act  of  the 
city  council  in  receiving  a  claim  after  four 
months  had  expired,  and  referring  it  to  a  com- 
mittee, which,  at  the  time  of  the  bearing  pro- 
vided for  b^  the  act,  refused  to  hear  or  pass 
upon  the  evidence  because  not  presented  within 
the  prescribed  time. 

4.  The  provision  of  Local  Acts  1897,  p.  1116, 
No.  475,  c.  16, 1  2,  providing  that  claims  against 
a  city  for  damages  from  nepli^ence  must  be 
presented  to  a  city  council  withm  four  months 
from  injury,  was  not  waived  by  an  ordinance  of 
the  city  providing  for  the  preseutation  of  claims 
against  it,  and  imposing  on  the  city  clerk  the 
duty  of  advertising  "that  all  bills  and  accounts 
against  the  city  •  •  •  must  be  tiled  ♦  •  "• 
on  or  before"  a  certain  day,  under  penalty  of 
not  being  allowed  for  the  current  year. 

Error  to  Circuit  Court,  Kalamazoo  Connty; 
John  W.  Adams,  Judge. 

Action  by  Hattle  A.  Woodwortb  against 
the  city  of  Kalamazoo.  There  was  a  Judg- 
ment sustaining  a  demurrer  to  the  declara- 
tion, and  plaintiff  brings  error.     Affirmed. 

B.  M.  Irish,  for  appellant  Harry  C.  How- 
ard, for  appellee. 


MOORE,  J.     The  plaintiff  wa 
the  5th  day  of  May,  1901,  by 
defective  sidewalk  bi  the  defen 
Kalamazoo.    Her  claim  was  prei 
city  council  on  the  24th  day  of 
The  coimcll  referred  It  to  a  coi 
the  committee  fixed  a  time  ai 
hearing.    Plalntlfl  appeared  bef 
mlttee  and  offered  to  present  I 
Tlie  committee  refused  to  hear 
upon  It  because,  among  other  rei 
barred  by  the  limitation  In  the 
committee  report  was  made  to 
recommending  the  claim  be  not 
the  above  reasons.    The  council 
report,  and  this  damage  suit  wat 
by    declaration.    The    defendan 
"because  said  claim   was   not  j 
the  city  council  within  four  mon 
same  arose,  as  is  required  by  tt 
of  the  city  charter;    tbe  same 
Acts  1897,  p.  1117,  No.  475,  c.  1( 
cult    court    sustained    tbe    den 
plaintiff  brings  the  case  b»e 
error. 

The  plaintiff's  claim,  as  stat 
sel,  is:  "First  The  city  charter, 
strued,  does  not  require  claims  ; 
for  personal  Injuries  to  be  presi 
city  council  within  four  montl 
event  of  the  injury.  Second.  1 
fendanfg  contention  would  foi 
charter  a  short  time  limit  with 
present  personal  injury  claims,  ' 
unreasonable  and  unjust  to  be  ) 
by  construction.  Third.  That  1 
ter  could  be  construed  In  acco 
the  defendant's  claim,  the  four-m 
was  repealed  by  Act  No.  155,  Pul 
p.  235.  Fourth.  That  even  If 
provision  were  to  be  given  foi 
fendant  has  waived  the  benefit 
alons  (a)  by  receiving  tbe  clain 
ring  It  to  a  committee  wltbou 
(b)  by  passing  City  Ordinance  I 
advertising  for  claims  under  It' 

It  is  claimed  by  defendant  tba 
Is  barred  because  tbe  claim  w. 
with  the  council  within  four  mc 
Injury. 

The  part  of  tbe  charter  reli 
'found  In  the  Local  Acts  of  1897, 
475,  c.  16,  {  2,  and  Is  as  follows 

"Said  city  council  shall  have  i 
adjust  and  settle  all  accounts 
agaiust  said  city,  and  no  suit  or 
be  maintained  against  said  city 
count  or  claim  until  the  same 
been  presented  to  said  counci: 
cotmcll  shall  have  had  an  opi 
pass  upon  the  same.  The  city 
zoo  shall  not  be  liable  to  responc 
tlon  or  proceeding  to  collect  any 
claim  of  any  kind  against  said  < 
greater  amotmt  than  that  nam 
forth  in  the  account  or  claim  pi 
herein  provided.  In  all  cases 
against   said  city   for  personal 
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otherwise,  tbe  party  baving  the  claim  aball 
present  the  same  to  the  council  in  detailed 
form,  glylng  all  the  substantial  facts  upon 
wUch  tbe  same  Is  based,  and  shall  present 
to  the  council,  or  the  council  committee  to 
whom  the  same  shall  be  referred  by  tbe 
conncU,  at  such  time  and  place  as  shall  be 
convenient  for  the  council,  or  council  com- 
mittee to  which  tbe  claim  is  referred,  as 
aforesaid,  and  not  exceeding  thirty  days 
from  the  time  of  presentation  of  the  claim, 
all  the  evidence  in  his  possession,  or  of  which 
he  or  his  attorney  has  knowledge,  tending 
to  prove  tbe  facts  in  tbe  case,  and  submit 
the  same  to  the  full  and  complete  ezamina- 
tion  of  said  council,  or  council  committee: 
provided,  that  said  hearing  may  be  adjourn- 
ed from  time  to  time  to  suit  convenience  of 
the  parties,  not  exceeding  thirty  days  more 
than  herein  provided;  and  it  shall  be  a  suffi- 
cient and  complete  defense  to  any  action, 
or  proceeding  for  tbe  collection  of  any  such 
claim  or  demand,  against  the  city,  tbat  such 
claim  or  demand  and  tbe  evidence  upon 
-which  the  same  is  based,  bas  not  been  pre- 
sented, as  hereinbefore  provided.  All  claims 
for  damages  against  the  city  growing  out 
of  the  negligence  or  default  of  said  city,  or 
of  any  officer  or  employe  thereof,  shall  be 
presented  to  said  dty  conncU  in  tbe  manner 
above  provided  within  four  months  after 
such  claim  shall  arise,  and  in  default  there- 
of, such  claim  shall  thereafter  be  forever 
barred." 

Counsel  say:  "Tbe  second  paragraph  above 
quoted  states  a  special  rule  as  to  personal 
injuries,  tbat  is  complete  in  itself,  and  pro- 
vides tbat  noncompliance  with  it  shall  be  a 
complete  defense  to  tbe  action.  Tbe  third 
paragraph,  which  follows  it,  states  a  broad- 
er and  more  general  rule  as  to  claims  for 
damages  growing  out  of  the  negligence  or 
default  of  tbe  city.  Standing  alone,  tbls  last 
paragraph  would  Include  personal  injuries 
arising  from  negligence,  and  would  do  away 
with  tbe  necessity  of  enacting  much  of  tbe 
preceding  paragraph,  provided  It  was  the  in- 
tention of  the  Legislature  to  Include  person- 
al Injuries  in  tbe  general  clause  as  to  neg- 
ligence claims."  Counsel  claims  that  tbe 
second  paragraph  is  to  be  read  as  an  excep- 
tion to  the  third,  and  that  it  is  a  case  for  the 
application  of  the  rule  clearly  stated  by 
Jndge  Ghristiancy  in  Orane  v.  Reeder,  22 
Mich.  322,  as  follows:  "Where  there  are 
two  acts  or  provisions,  one  of  which  Is  ;9pe- 
dal  and  particular  and  certainly  Includes 
tbe  matter  in  question,  and  the  other  gen- 
eral, which,  if  standing  alone,  would  include 
the  same  matter,  and  thus  conflict  with  tbe 
special  act  or  provision,  tbe  special  must  be 
taken  as  intended  to  constitute  an  excep- 
tion to  tbe  general  act  or  provision,  espe- 
cially when  such  general  and  special  acts  or 
provisions  are  contemporaneous,  as  the  Leg- 
Islatme  are  not  to  be  presumed  to  have  in- 
tended a  conflicts— and  cites  other  cases  to 
the   same  effect    We  agree   with   counsel 


that  the  law  is  well  settled  tbat  where  there 
are  two  acts,  or  provisions  of  one  act,  one 
special  and  particular,  and  tbe  other  gen- 
eral, the  special  is  the  exception  to  the  gen- 
eral act;  but  we  do  not  agree  with  him  in 
tbinking  the  section  of  the  charter,  in  order 
to  properly  construe  it,  should  be  divided 
into  paragraphs.  The  entire  section  Is  de- 
voted to  the  subject  of  claims,  and,  if  read 
as  an  entirety,  giving  to  tbe  words  used  their 
ordinary  meaning,  we  think  it  clear  that 
claims  for  personal  Injuries  received  because 
of  defective  sidewalks  must  be  presented 
within  four  months  after  such  claim  shall 
arise.  See  Davidson  v.  Muskegon,  111  Mich. 
454,  69  N.  W.  670,  and  tbe  cases  there  cited; 
Blnmrich  t.  HigbUnd  Park  (Mich.)  91  N.  W. 
129. 

Counsel  say  the  charter  provision  ia  re- 
pealed by  Act  No.  165,  Pub.  Acts  1899,  p. 
235,  which  reads: 

"Section  1.  Tbat  no  action  shall  hereafter 
be  brought  in  any  courts  of  this  state  to  re- 
cover damages  for  personal  injuries  unless 
tbe  same  shall  be  brought  within  three  years 
from  the  occurrence  upon  which  tbe  claim 
for  liability  is  founded. 

"Sec.  2.  All  acts  or  parts  of  acts  in  any 
wise  contravening  any  of  tbe  provisions  of 
tbls  act  are  hereby  repealed." 

It  Is  claimed  section  2  contains  a  sweep- 
ing repealing  clause  of  all  other  statutes  of 
limitation  for  personal  injuries.  We  do  not 
think  tbe  provision  of  tbe  charter  as  to  the 
time  for  presentation  of  claims  to  tbe  coun- 
cil is  In  contravention  of  the  provision  of 
tbls  public  act  relating  to  tbe  time  in  which 
the  action  must  be  brought  in  the  courts 
of  the  state. 

It  is  claimed  tbe  dty  waived  Its  defense 
by  referring  tbe  claim  to  a  committee,  coun- 
sel citing  many  cases.  This  feature  of  tbe 
case  is  controlled  against  the  contention  of 
counsel  by  tbe  recent  case  of  Blumrlcb  v. 
Highland  Park  (Mich.)  91  N.  W.  129,  where 
the  Michigan  cases  are  collated  and  con- 
strued. 

It  Is  urged  tbe  claim  is  waived  by  City  Or- 
dinance 156,  and  advertising  for  claims  un- 
der it  Tbe  material  parts  of  tbe  ordinance, 
so  far  as  they  relate  to  this  case,  read  as 
follows: 

"Section  1.  The  dty  of  Kalamasoo  or- 
dains: Tbat  all  claims  of  every  kind  and 
nature  against  tbe  city  of  E^alamazoo  shah, 
before  being  audited,  adjusted  or  settled, 
be  presented  and  filed  with  tbe  city  clerk  in 
a  fully  Itemized  form,  showing  the  day  and 
date  and  all  information  necessary  to  a  full 
and  complete  understanding  of  tbe  nature 
and  Justice  of  such  claim  or  claims.  Claims 
shall  be  verified  by  tbe  party  presenting  tbe 
same  when  demanded  by  tbe  committee 
whose  department  Is  chargeable  with  such 
claim,  or  the  purchasing  or  claims  committee 
on  blanks  to  be  furnished  by  tbe  dty  clerk 
at  the  expense  of  the  city.  All  oaths  per- 
taining tbereto  may  be  administered  by  the 
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city  clerk  without  expense  to  the  claimant 
All  claims  except  the  city  pay  roll  must  be 
presented  before  12  o'clock  noon  of  the  Mon- 
day preceding  the  first  regular  meeting  of 
each  month.  No  claim  will  be  considered  or 
allowed  during  the  current  month  If  pre- 
sented after  that  time,  unless  by  the  imanl- 
mous  consent  of  the  council.  Qalms  will 
be  passed  upon  by  the  city  council  at  the 
first  regular  meeting  of  each  month,  unless 
for  some  special  reason  action  may  be  de- 
ferred by  the  city  council." 

"Sec.  8.  It  shall  be  the  duty  of  the  city 
clerk  to  advertise  in  the  daily  papers  ol 
the  city  of  Kalamassoo,  in  a  prominent  posi- 
tion at  least  three  times  in  each  week  during 
the  first  three  weeks  of  March  in  each  year, 
that  all  bills  and  accounts  against  the  city 
of  Kalamazoo  for  the  current  year  ending 
March  31,  must  be  filed  in  the  ofilce  of  the 
city  clerk  on  or  before  the  25th  day  of 
March,  at  12  o'clock  noon,  or  the  same  will 
not  be  audited  and'  allowed  In  the  accounts 
for  the  then  current  year." 

The  averment  In  the  declaration  is  "that 
the  city  clerk  adyertlsed  for  claims  in  accord- 
ance with  section  8  of  said  ordinance  during 
the  first  three  weeks  of  March  of  the  year 
1902,  and  that  it  had  been  his  custom  to  so 
advertise  during  said  time  ever  since  said 
ordinance  was  passed  and  became  a  law, 
and  that  It  was  generally  understood  in  the 
city  of  Kalamaeoo  that  claims  against  the 
city  were  to  be  filed  and  could  be  filed  In 
accordance  with  said  ordinance,  and  plain- 
tiff 80  understood,  and  that  her  said  claim 
was  filed  within  the  time  allowed  by  the 
same."  A  reference  to  section  8  shows  it 
was  "all  bills  and  accounts  against  the  city" 
which  were  required  to  be  filed  on  or  before 
March  25th.  The  ordinance  does  not  indi- 
cate an  Intention  to  waive  the  charter  pro- 
visions In  relation  to  negligence  cases,  and 
we  do  not  think  that  Is  Its  effect. 

Judgment  is  affirmed. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 


STATE  V.  MONTGOMERY. 

(Supreme  Court  of  South  Dakota.    Dec.  29, 

1903.) 

CRIMINAL   LAW  —  LARCENT  —  INFORMATION  — 
VARIANCE— BVIDKNCB— INSTRUCTIONS. 

1.  An  informatloii  charging  that  one  stole  four 
black  hoKS  (describing  them),  "the  personal 
property  then  and  there  being  of  onQ  S.,"  con- 
tains a  sufficient  allegation  of  the  ownership  of 
the  property. 

2.  Where  one  testifled  that  he  knew  the  vain* 
of  hogs  at  the  time  in  question,  and  that  he 
had  seen  similar  hogs  sold  on  the  market,  and 
bought  others,  Ms  testimony  as  to  the  value 
of  bogs  which  he  had  seen  and  lifted  was  ad- 
missible. 

S.  Where  an  information  charged  the  steal- 
ing of  four  black  hogs,  with  white  spots,  and 
the  evidence  showed  two  answering  that  de- 

1  L  Baa  I<arc*n7.  ToL  O,  C«nt.  Dls-  i  O. 


scription  —  one  black,  with  sea 
hairs,  and  the  fourth  all  black— i 
to  refuse  a  charge  that  the  accu: 
found  guilty  of  stealing  more  th 
and  to  charge  instead  that,  if  the  , 
any  of  the  hogs  do  not  answer  th 
the  degree  of  the  crime  is  fixed 
of  those  that  do. 

4.  Where  an  information  chargei 
of  four  hogs,  and  the  evidence 
value  to  be  from  $12  to  $15  each, 
of  grand  larceny  is  sustained,  und 
Code,  (  608,  denning  grand  larcei 
of  property  of  the  value  of  mo 
though  only  two  of  the  hogs  ansi 
scription  in  the  indictment. 

5.  Under  a  descriptive  allegati< 
formation  that  sows  were  heavy 
timony  that  they  were  pregnant 
half  gone"  was  sufficient  to  go  tc 
the  question  of  identification  of  thi 
erty. 

Error  to  Circuit  Court  Clay  C 
Smith,  Judge. 

Sam  J.  Montgomery  was  convi( 
larceny,  and  brings  error.    Affir 

T.  E.  Price,  for  plaintiff  in  ( 
Hall,  Atty.  Gen.,  for  defendant 

FULLER,  J.  Plaintiff  in  em 
and  found  guilty  of  grand  larce: 
Information  charging  that  "Sam 
ery  did  imlawfully  and  felon 
steal,  and  carry  away,  by  fraud 
four  black  bogs,  having  some 
being  brood  sows,  heavy  with  i 
about  two  hundred  pounds  each 
value  of  ten  dollars  each,  all  1 
value  of  forty  dollars,  the  perso 
then  and  there  being  of  one  Si 
gomery,  with  the  intent  then  ai 
lawfully  and  feloniously  to  depi 
Samuel  Montgomery  thereof."  O: 
that  facts  sufficient  to  constitute 
fense  are  not  stated,  because  th 
of  the  above-described  property  U 
a  demurrer  was  Interposed  to  tj 
Information,  and  the  action  of  tt 
in  overruling  the  same  is  assigi 
That  In  all  other  respects  the  In 
clearly  within  the  requirements  o 
of  the  Revised  Code  of  Crimini 
Is  conceded  by  counsel  for  the  i 
the  words  used  by  the  pleader  re 
ownership  of  the  property,  thoi 
gantly  combined,  seem  amply 
enable  a  person  of  common  uj 
to  know  that  the  subject  of  the 
ceny  was  then  and  there  the  pe 
erty  of  one  Samuel  Montgomer 
possession  of  whom  it  was  takei 
cused  In  the  manner  set  forth,  " 
tent  then  and  there  unlawfully 
ously  to  deprive  the  said  Samu< 
ery  thereof."  Granting  that  own 
be  alleged  In  a  manner  showing 
cused  is  not  charged  with  steall 
property,  but  that  of  another,  the 
"the  personal  property  then  and 
of  one  Samuel  Montgomery,"  w 
ered  in  Its  relation  to  other  parts 
tence  in  which  It  Is  found,  conve 
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idea  tban  that  the  property  described  as  the 
Bnbject  of  larceny  belonged  to  and  was  own- 
ed by  Samnel  Montgomery;  and  the  Infor- 
mation Is  sufSdent,  in  every  particular,  "to 
enable  the  conrt  to  pronounce  Judgment  upon 
a  conylctlon,  according  to  the  right  of  the 
case."    Section  229,  supra. 

After  testifying  on  behalf  of  the  state  that 
he  knew  the  fair  market  value  of  brood  sows 
and  other  hogs  at  that  time  and  in  that  vicin- 
ity, Sam  Amtz,  the  ofiSeer  who  made  the  ar- 
rest, and  assisted  in  loading  the  stolen  prop- 
erty into  a  wagon  for  the  purpose  of  return- 
ing the  same  to  its  owner,  was  allowed  to 
testify  that,  in  his  opinion,  the  fair  market 
value  of  the  hogs  in  question  was  about  $15 
apiece.    To  the  question,  when  propounded, 
counsel    for   the   accused    objected   on   the 
ground  that  no  foundation  had  been  laid,  the 
qualification  of  the  witness  to  testify  In  re- 
lation to  the  matter  not  being  shown;    and 
the  overruling  of  such  objection  is  assigned 
as  error.    Knowledge  of  what  hogs  are  worth 
at  a  specified  time  and  place  does  not  usually 
depend  upon  special  experience;  and  any  per- 
son possessing  ordinary  powers  of  obsei'va- 
tion,  and  showing  some  means  of  knowledge 
as  to  condition,  quality,  and  price,  may,  in 
the  exercise  of  Judicial  discretion,  testify  as 
to  value,  subject  to  the  test  of  cross-examina- 
tion concerning  accuracy  and  source  of  in- 
formation.   The  qualification  of  this  witness 
to  state  his  opinion  ps  to  the  value  of  the 
property  was  further  developed  by  his  testi- 
mony on  cross-examination  as   follows:    "I 
base  my  testimony  that  I  think  these  hogs 
were  worth  fifteen  dollars  apiece  on  brood 
sows,  and  the  price  of  hogs,  and  the  weight. 
I  should  say  they  weighed  two  hundred  and 
fifty,  or  over,  average.    I  saw  brood  sows  of 
that  kind   sold  in  that  vicinity  about  that 
time  in  the  market  at  Wakonda.     I  bought 
hogs  there  for  Wright  at  the  time.    He  and 
I  were  in  the  meat  business  together,  and  I 
used  to  weigh  hogs  for  him.    We  were  buy- 
ing brood  sows  if  they  brought  them  in.    If 
they  had  them,  we  would  buy  them.    We  did 
not  buy  brood  sows  heavy  with  pig,  and  these 
were  not  heavy  with  pig.    I  am  positive  they 
were  not  heavy  with  pig.    I  can  tell  by  their 
making  bag.     T  know  these  sows  were  not 
heavy   with   pig.     They  were  not  very  far 
along."     It  cannot  be  determined  from  the 
record  as  presented  that  the  trial  court  was 
not  Justified  in  Its  conclusion  that  the  foun- 
dation was  sufficient  to  admit  the  testimony 
for  what  it  was  worth  in  the  estimation  of 
the  Jury.    Gleckler  v.  Slavens,  5  S.  D.  364, 
59  N.  W.  323:    Johnson  v.  Gllmore,  6  S.  D. 
276,  60  N.  W.  1070;    Prye  ▼.  Ferguson,  6  S. 
D.  392.  61  N.  W.  161.    Concerning  the  subject, 
another  witness,  who  assisted  in  loading  the 
hogs,    and   had    some   knowledge    of    their 
weight  and  market  value,  testified  without 
objection  that  the  fair  market  value  of  these 
brood  sows  at  that  time  and  place  waa  from 
$12  to  $15  apiece. 

The  prosecuting  witness,  who  had  always 
taken  care  of  the  hogs  in  question,  testl- 


fled,  as  to  tbeir  identity,  in  substance,  aa  fol- 
lows: "On  Monday  night,  June  3,  1901,  I 
lost  four  hogs  or  sows.  They  were  in  good 
condition.  They  were  about  half  gone,  I 
suppose.  There  was  two  of  them  with  some 
white  spots,  and  one  black  one,  and  one 
black,  with  some  white  hairs— a  few  white 
hairs  through  her.  I  suppose  they  would 
weigh  about  two  hundred  or  one  hundred 
and  a  half.  Of  course,  I  did  not  weigh 
them,  but  I  can  guess  that  These  hogs 
were  taken  Monday  night,  and  I  did  not  see 
them  tmtil  Wednesday  morning.  I  saw  them 
Monday  night  In  the  hogbouse,  I  suppose  be- 
tween ten  and  eleven  o'clock.  They  were 
gone  the  next  morning.  *  *  *  I  next 
saw  the  hogs  on  Wednesday  morning.  I  got 
them  at  the  little  house  or  stable  northeast  of 
my  place  about  two  and  one-half  miles.  I 
got  the  hogs  from  that  place  or  bam.  They 
were  my  hogs,  and  were  the  same  hogs  that 
had  been  taken  from  my  place  Monday  night. 
*  '  '  I  did  not  consent  that  the  defend- 
ant or  any  one  else  should  take  these  hogs 
out  of  that  barnyard,  and  I  did  not  know 
tbey  were  going  to  be  taken.  The  hogs  I 
got  back  on  Wednesday  morning  were  the 
Identical  hogs  that  had  been  taken  from  my 
place.  I  hauled  them  back  in  a  wagon." 
C^oss-examinatlon:  "I  raised  the  hogs  my- 
self. I  have  been  engaged  in  the  hog  busi- 
ness about  thirty  years.  I  fed  these  hogs 
three  times  a  day,  and,  of  course,  was  with 
them  more  or  less.  I  had  to  water  them 
three  times  a  day  and  feed  them.  Daring 
the  thirty  years  I  have  sold  some  hogs,  and, 
of  course,  sold  hogs  at  the  market  price. 
Two  of  these  hogs  were  black,  with  white 
spots.  One  was  all  black,  and  the  other  one 
had  some  white  scattering  hairs  through  the 
black.  I  raised  that  one  also.  It  was  not 
always  that  color,  until  it  bad  the  cholera. 
It  got  that  way  after  it  had  the  cholera.  It 
was  originally  a  black  hog,  and  had  no  white 
spots." 

The  following  Instruction  was  requested 
by  counsel  for  the  accused,  and  its  refusal 
Is  assigned  as  error:  "I  Instruct  you  that 
the  undisputed  evidence  in  this  case  shows 
that  only  two  of  the  hogs  alleged  to  be  stolen 
were  black,  having  some  white  spots,  as  de- 
scribed in  the  Information  as  the  property  of 
Samuel  Montgomery;  and,  as  a  matter  of 
law,  I  instruct  you  that,  if  you  find  the  de- 
fendant guilty,  you  cannot  find  him  guilty  of 
the  larceny  of  more  than  the  two  bogs  so 
identified  as  being  black,  having  some  white 
spots."  In  view  of  the  fact  that  two  of 
the  hogs  were  black,  having  some  white 
spots,  and  another  was  the  same  color,  with 
scattering  white  hairs  mixed  through  the 
black,  the  following  instruction  given  by 
the  court  is  within  the  law,  and  the  offered 
Instruction  was  properly  refused:  "I  fur- 
.ther  Instruct  you  that,  if  yon  find  from  the 
evidence  that  any  of  the  hogs  alleged  to  be 
stolen  do  not  answer  the  description  given 
in  the  information,  then  and  in  that  case,  if 
you  find  the  defendant  guilty^^ol'  ~"*  "- 
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certain  from  the  eTldence  the  yalue  of  the 
hogs,  only,  that  do  answer  the  description 
stated  in  the  information,  In  fixing  the  de- 
gree of  the  crime."  It  being  clearly  shown 
that  black  is  the  prerailing  color  of  these 
four  brood  sows,  two  of  which  exactly  con- 
form to  the  description  given  In  the  informa- 
tion, and  were  alone  of  sufBclent  value  to 
SQstain  the  charge  of  grand  larceny,  there 
was  no  error  In  giving  or  refusing  Instruc- 
tions. 

It  stands  proved,  and  Is  conceded  by  the 
Instruction  offered  and  refused,  that  "two 
of  the  hogs  alleged  to  be  stolen  were  black, 
having  some  white  spots,  as  described  In  the 
Information  as  the  property  of  Samuel  Mont- 
gomery," and  the  evidence  plainly  shows  that 
their  value  exceeds  $20.  It  follows,  there- 
fore, that  a  conviction  of  the  crime  charged 
In  the  information  was  fully  authorized  by 
section  608  of  the  Revised  Penal  Ciode,  al- 
though the  testimony  as  to  the  other  two 
sows  be  considered  at  variance  with  the 
description  contained  in  the  information. 
State  V.  Wright,  15  S.  D.  628,  91  N.  W.  311. 

The  descriptive  allegation  that  the  sows 
were  "heavy  with  pig"  being  a  matter  of 
opinion,  concerning  which  ordinary  witnesses 
would  be  most  likely  to  differ,  the  testimony 
that  the  sows  were  pregnant  and  "about  half 
gone"  was  sufficient  to  go  to  the  Jury,  with 
all  the  other  facts  and  circumstances  tend- 
ing to  show  that  the  property  stolen  was  the 
property  described  In  the  information.  It 
would  be  unwarranted  by  the  evidence,  and 
merely  speculative,  to  say  that  the  jury  was 
not  Justified  In  finding  the  sows  to  be  heavy 
with  pig,  and  each  worth  from  $12  to  $15. 

Finding  no  error  of  law,  and  that  evidence 
sutficlent  to  Justify  the  verdict  was  submit- 
ted to  the  Jury  under  Instructions  most  fa- 
vorable to  the  accused,  the  Judgment  of  the 
trial  court  la  affirmed. 


WASBM  et  al.  v.  BEIXACH. 

(Supreme  Court  of  South  Dakota.     Dec.  29, 

1903.) 

JU8TICK  OF  THE  PKACE— APPEAL,— UNDBRTAK- 
INO— AMENDMENT. 

1.  Where,  on  appeal  from  jiiNtice  to  county 
court,  the  undertaking  was  deficient  in  that  it 
contained  no  condition  to  pay  the  costs  of  ap- 
peal, the  county  court,  on  motion  made  before 
diBmissal  of  the  appeal,  should  have  permitted 
the  appellant  t«  file  a  new  undertaking. 

Appeal  from  Minnehaha  County  Court; 
Dana  R.  Bailey,  Judge. 

Action  by  Edwin  S.  Wasem  and  another 
against  Frederick  Bellach.  From  a  Judgment 
of  the  county  court  dismissing  his  appeal 
from  Justice  court,  defendant  appeals.  Re- 
versed. 

Ralph  W.  Parllman,  for  appellant  Jones 
&  Matthews,  for  respondents. 

f  1.  Sm  Justices  ol  tlM  Peace,  vol.  SI,  Cent.  Die. 
IKS.  * 


COKSON,  J.  This  Is  an  a] 
Judgment  dismissing  an.  appeal 
county  court  of  Minnehaha  c< 
Justice's  court 

In  April,  1902,  within  the  tli 
by  law,  the  defendant  in  the  s 
whom  the  Judgment  was  rend< 
notice  of  an  appeal  upon  the 
tomey,  and  filed  the  same,  tog< 
undertaking  on  appeal  In  the 
On  the  22d  day  of  November,  i 
plaintiff  served  a  notice  upon  1 
that  he  would  move  the  court 
29tb,  at  the  hour  of  2  o'clock  ; 
miss  said  appeal  on  the  groimd  1 
was  not  In  proper  form  and  dl 
tute  a  sufficient  undertaking  oi 
the  same  day  the  defendant  se: 
of  motion  on  the  plaintiff  that  h< 
the  court  on  the  29th  day  of  ] 
the  hour  of  10  a.  m..  for  an  or 
to  amend  bis  undertaking  or  \ 
undertaking.  The  defendant's 
leave  to  amend  was  denied  by  t 
plaintiff's  motion  to  dismiss  thi 
granted,  and  thereupon  a  Judgi 
tered  dismissing  the  appeal.  T 
In  his  notice  of  appeal  to  this 
nates  for  review  the  two  orde 
the  county  court  These  questii 
fore  presented  for  our  decision: 
court  err  in  denying  defendant 
leave  to  amend  the  undertakli 
from  the  Justice's  court?  (2)  ] 
err  In  dismissing  the  appeal? 

It  Is  Insisted  on  the  part  of 
ents.  In  support  of  the  ruling 
below,  that,  as  the  undertaking 
tain  the  condition  to  pay  the 
peal  required  by  section  103  of 
Code,  the  court  did  not  have  J 
the  case,  and  consequently  bad 
grant  the  motion  for  leave  to  ai 
dertaklng  or  to  file  a  new  one. 
to  dismiss  the  appeal  was  made 
ory  that,  the  undertaking  not  ( 
express  stipulation  to  pay  the 
appeal,  and  not  being  In  the  foi 
by  the  Code  under  the  decisions 
the  undertaking  was  insufficien 
county  court  Jurisdiction  of  tl 
hence  that  the  court  was  with( 
to  grant  the  motion  of  the  d 
leave  to  amend  its  undertaking 
one  In  conformity  with  the  stat 
pellant  on  the  other  hand,  c 
while  the  undertaking  did  not  c( 
requirements  of  the  statute,  i 
fectlve,  still  It  was  an  undertak 
to  give  the  court  Jurisdiction  o 
and  therefore  It  had  Jurlsdlctloii 
undertaking  to  be  amended  or  i 
be  filed.  We  are  of  the  opinion 
tentlon  of  the  appellant  Is  c 
court  has  never  held  that  whe 
taking  was  filed  which  was  noi 
the  statute  as  not  constituting 
ing  for  any  purpose,  the  court 
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J  urisdictlon  of  the  action,  and  sncb  nndertak- 
ing  was  not  subject  to  be  amended. 

In  the  case  of  Budolph  t.  Herman,  2  8. 
£>.  389,  60  N.  W.  833,  no  motion  was  made 
for  leave  to  amend  the  undertaking,  which 
liad  been  g}Ten  In  pursuance  of  section  104, 
Justices'  Code,  until  long  after  the  appeal 
-^aa  dismissed,  and  hence  the  court  did  not 
pass  upon  the  question  as  to  whether  or  not 
tbe  court  would  have  been  authorized  to  per- 
mit the  undertaking  to  be  amended  or  a  new 
one  to  be  filed.  On  the  subsequent  appeal  in 
tbe  same  case,  this  court  held  that  the  court 
below  was  not  authorized  to  allow  the  under- 
taking to  be  amended,  as  the  appeal  had  been 
dismissed,  and  the  court  was  without  Juris- 
diction to  allow  the  amendment  while  the  or- 
der dlsmlBsing  the  appeal  remained  unre- 
versed. Rudolph  V.  Herman,  4  S.  D.  203,  68 
N.  W.  122. 

In  Barber  v.  Johnson,  4  S.  D.  628,  57  N.  W. 
225,  tbe  suretieB  had  failed  to  Justify,  and  the 
court  held  that  the  appeal  must  be  regarded 
as  if  no  undertaking  had  been  givep  as  pro- 
vided by  section  103  of  the  Justices'  Code. 
Tliere  being  no  undertaking  In  the  case,  the 
court  was  clearly  without  Jurisdiction.  This 
court  in  that  case  said:  "If  there  was  no 
undertaking,  the  dismissal  of  the  appeal  was 
Inevitable,  for  it  would  have  been  ineffectual 
for  any  purpose  under  section  103,  supra. 
The  failure  to  give  any  undertaking  at  all  is 
not  like  giving  a  detective  one,  that  may  be 
amended.  Shaw  ▼.  Randall,  15  Cal.  385."  It 
will  thus  be  seen  that  In  that  case  there  was 
no  undertaking  on  appeal,  and  therefore  the 
court  was  without  Jurisdiction  to  permit  the 
undertaking  to  be  amended  or  a  new  one  to 
be  filed;  but  this  court  clearly  Intimated  that 
an  undertaking,  though  defective,  might  be 
amended. 

In  Smith  V.  Coffin,  9  S.  D.  602,  70  N.  W. 
636,  no  undertaking  on  appeal  was  filed,  and 
tbla  court  held,  there  being  no  undertaking 
on  appeal,  the  court  had  no  Jurisdiction  to 
permit  an  undertaking  to  be  filed  In  that 
court 

The  case  of  McDonald  v.  Paris,  9  S.  D.  310, 
68  N.  W.  737,  was  similar  to  that  of  Barber 
▼.  Johnson,  supra,  in  that  the  sureties  had 
failed  to  Justify,  -and  hence,  under  the  stat- 
ute, there  was  no  undertaking  on  appeal. 
The  court,  therefore,  was  without  jurisdic- 
tion to  i>emilt  an  undertaking  to  be  filed. 

Brown  v.  R.  R.  Co.,  10  S.  D.  633,  76  N.  W. 
198,  66  Am.  St  Rep.  730,  was  similar  to  the 
case  of  Smith  v.  CoflSn,  supra,  in  that  no 
undertaking  of  any  kind  had  been  filed. 

The  case  of  Brown  v.  Brown  (S.  D.)  81  N. 
W.  627,  was  also  similar  to  the  case  of  Smith 
V.  Coffin,  no  undertaking  having  been  filed. 
In  Doerlng  v.  Jensen  (8.  D.)  91  N.  W.  348, 
no  motion  for  leave  to  amend  the  undertak- 
ing or  to  file  a  new  one  was  made,  as  in  the 
case  of  Rudolph  v.  Herman,  supra,  until  aft- 
er the  appeal  had  been  dismissed,  and  this 
court  held  that  the  motion  came  too  late. 

It  will  be  seen  that  tbe  question  now  pre- 
sented has  never  been  passed  upon  by  this 


court  except  in  the  case  of  Towle  ▼.  Brad- 
ley, 2  8.  D.  472,  60  N.  W.  1067,  In  which  it 
was  held  that  an  undertaking,  though  de- 
fective, might  be  amended  or  a  new  one  filed. 
In  the  case  at  bar  the  motion  for  leave  to 
file  a  new  undertaking  was  served  on  the 
same  day  as  the  motion  to  dismiss  the  ap- 
peal, and  was  heard  and  determined  prior  to 
the  motion  to  dismiss.  In  our  opinion,  there- 
fore, it  was  the  duty  of  the  court  to  allow  the 
undertaking  to  be  amended  or  a  new  one 
filed,  and  to  deny  the  motion  to  dismiss  the 
appeal.  An  undertaking  having  been  filed, 
although  not  sufiiclent  under  the  statute,  the 
appeal  was  subject  to  be  dismissed  on  mo- 
tion, yet  being  filed  In  good  faith  as  an  un- 
dertaking, it  had  the  effect  of  giving  the 
court  Jurisdiction  of  the  appeaL  In  Doerlng 
T.  Jensen,  supra,  this  court  Inadvertently 
used  the  expression  that  the  court  below  was 
without  Jurisdiction,  and  that  opinion  must 
be  qualified  by  striking  that  expression  from 
the  same.  The  decision  was  right  however, 
as  the  undertaking  was  insufficient  under  the 
statute, '  and  the  appeal  was  properly  dis- 
missed. No  motion  having  been  made  for 
leave  to  amend  the  undertaking  or  file  a  new 
one  before  the  appeal  was  dismissed,  the 
court  by  the  dismissal  had  lost  Jurisdiction  of 
the  case,  and  it  properly  denied  the  latter 
motion.  The  question  here  presented  will 
not  be  very  Important  in  the  future,  for  the 
reason  that  the  commission  revising  the 
Codes  has  amended  the  former  section  of  the 
CompUed  Laws  (section  6133)  by  striking 
therefrom  the  words  "for  any  purpose,"  and 
providing  therein  for  permitting  parties  to 
amend  their  undertaking,  or  file  a  new  one, 
where  it  appears  that  the  party  attempting 
to  appeal  has  in  good  faith  made  and  filed  an 
undertaking  on  appeal. 

The  Judgment  of  tbe  court  below  dismiss- 
ing tbe  appeal  Is  reversed. 


DAVIS  V.  BRADY. 

(Supreme  Coort  of  South  Dakota.    Dec.  29, 

1903.) 

BIIJ;S    AND    NOTBS-NBOOTIABILITT— AMOUNT 
DUEl-UNCERTAINTY— GRACa 

1.  Rev.  Civ.  Code,  §  2236,  allows  three  days  of 
grace,  excluding  Sundays  and  holidays,  on  all 
notes,  and  section  2274  provides  tiiat  a  "prom- 
issory note"  is  an  instrument  negotiable  in 
form,  whereby  the  signer  promises  to  pay  a 
specified  sum  of  money.  Held,  that  where,  from 
tne  terms  of  a  note,  it  was  doubtful  whether 
overdne  Interest  drew  10  per  cent,  per  annum, 
pavable  annually,  or  12  per  cent,  per  year  until 
paid,  and  whether  tbe  amount  of  the  note  and 
the  anpaid  interest  drew  interest  annually  at 
10  per  cent,  per  annam,  or  whether  the  prin- 
cipal, augmented  by  installments  of  overdue  and 
unpaid  Interest,  drew  Interest  at  12  per  cent, 
until  the  entire  amount  was  paid,  the  note  was 
not  negotiable  in  form,  and  therefore  not  enti- 
tied  to  grace. 

Appeal  from  Clrctilt  Court  Campbell  Cotm- 
ty;   Loring  B.  Oaffy,  Judge. 
Action  by  E.  W.  Davis  against  James  G. 

%  L  See  BlUi  and  Notts.  VoL  7.  0«i^  Dig.  I  m. 

Digitized  by  V^OOQ IC 


720 


07  NORTHWESTERN  RBPOBTEB. 


■'!5'-,; 


;v^^^. 


•■»-.r .  .* 


■■•■.'■.i:f-:>  .- 


■^l^if^ 


->■- 

)»**. 


■','i 


Brafly.    From  a  Judgment  In  favor  of  plain- 
tiff,  defendant  appeals.    Beversed. 

John  H.  Perry,  for  appellant  A.  Suther- 
land and  Albert  Gunderson,  for  respondent. 

FUtii«R,  J.  The  statute  of  limitations 
was  the  only  defense  offered  to  this  action, 
commenced  on  the  4th  day  of  November, 
1001,  and  predicated  upon  the  following  in- 
strument In  writing: 
"$400.         Liyngford,  S.  D.,  June  15th,  1893. 

"Nov.  Ist,  1805,  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  E. 
W.  Davia  four  hundred  dollars,  at  Langford, 
So.  Dak.,  with  interest  from  date  until  fully 
paid  at  the  rate  of  10  per  cent  per  annum, 
payable  annually  on  principal  and  all  over 
due  unpaid  Interest.  If  the  said  Interest  is 
not  paid  when  due.  It  becomes  part  of  the 
principal  and  draw  interest  at  12  per  cent  per 
annum  until  paid. 

"The  drawers  and  endorsers  severally 
waive  presentment  of  payment,  protest  and 
notice  of  protest  and  non-payment  of  this 
note,  and  I  against  the  maker,  and  It  Is  fur- 
ther stipulated  and  agreed  that  If  suit  Is 
commenced  on  this  note  or  If  the  same  is  col- 
lected by  an  attorney,  I  will  pay  ten  per  cent 
attorney's  fees  upon  the  whole  amount  of 
principal  and  Interest  sued  for  and  collected. 
"James  G.  Brady, 
"Emma  A.  Brady." 

There  was  Judgment  for  plaintiff,  and  the 
defendant  appeals. 

Unless  the  foregoing  Instrument  is  entitled 
to  the  usual  days  of  grace,  the  action  was  not 
commenced  within  the  siz-year  limitation, 
and  the  judgment  appealed  from  must  be  re- 
versed. Excluding  Sundays  and  holidays  from 
the  computation  three  days  of  grace  are  al- 
lowed by  section  2236  of  the  Revised  Civil 
Code  for  the  payment  of  all  promissory  notes, 
and  the  exact  question  to  be  determined  Is 
whether  this  Instrument  Is  within  the  follow- 
ing statutory  definition:  "A  promissory  note 
Is  an  Instrument,  negotiable  In  form,  whereby 
the  signer  promises  to  pay  a  si>ecifled  sum  of 
money."  Bev.  Civ.  Code,  §  2274.  From  date 
until  paid  this  note  and  overdue  Interest  will 
either  draw  Interest  at  the  rate  of  10  per  cent 
per  annum,  payable  annually,  or  such  unpaid 
interest  will  become  a  part  of  the  principal, 
and  draw  Interest  at  12  per  cent  per  annum. 
It  cannot  be  determined  with  any  degree  of 
accuracy  whether  overdue  Interest  draws  10 
per  cent,  per  annum,  payable  annually,  or  12 
per  cent,  per  year  until  paid.  It  Is  also  a 
doubtful  question  whether  the  amount  for 
which  the  note  was  given  and  the  unpaid  In- 
terest draws  Interest  annually  at  10  per  cent 
per  annum,  or  whether  the  principal,  aug- 
mented by  the  first  and  all  subsequent  In- 
stallments of  overdue  and  unpaid  Interest 
draws  Interest  at  12  per  cent,  until  the  entire 
amount  is  paid.  According  to  the  decisions 
of  this  court,  such  uncertainty  destroys  the 
negotiability  of  the  Instrument  Hegeler  v. 
Comstock,  1  S.  D.  138,  45  N.  W.  331,  8  L.  R. 


A.  393;  Merrill  t.  Hurley,  6  S. 
W.  058,  55  Am.  St  Bep.  859;  : 
of  Commerce  v.  Feeney,  12  8. 
W.  186,  46  L.  B.  A.  732,  76  Am 
As  days  of  grace  apply  only  i 
negotiable  in  form,  this  actio 
menced,  was  barred  by  the  sta 
tlons. 

The  Judgment  appealed  froi 
with  the  direction  that  the  con 
missed. 


WELCH  V.  STNOGRO 

(Supreme  Court  of  Sonth  Dako 

1903.) 

APPEAli— ABANDONMENT— FAIL 
BRIEFS. 

1.  Where  appellant  has  filed  n 
more  than  six  months  have  ela 
case  was  placed  on  the  calendai 
submitted  for  decision,  the  cour 
that  the  appeal  has  been  aband 
either  dismiss  the  same  or  affirm 
as  it  may  deem  proper. 

Appeal  from  drcoit  Court  E 
A.  W.  Campbell,  Judge. 

Action  by  James  H.  Welch 
P.  Synoground.     From  a  Judj 
fendant,  plaintiff  appeals.    Api 

S.  H.  Cranmer,  for  appellant 
bell  and  K.  McKenzie,  for  appe 

CORSON,  J.  The  abstract 
was  filed  in  this  court  on  Marc 
the  case  placed  on  the  April,  l 
and  regularly  submitted  for  < 
rule  21  of  this  court.  Althou 
six  months  have  elapsed  since 
sion,  no  brief  has  been  filed  on  i 
appellant  and  In  such  case  t 
presume  that  the  appeal  has  be 
and  will  either  dismiss  the  sam 
Judgment,  as  It  may  deem  pro] 
V.  Smith,  10  S.  D.  35,  71  N.  W. 
Hawkeye  M.  Co.,  11  S.  D.  222, 
Russel  V.  Deadwood  Developmi 
94  N.  W  G93.  In  this  case  tl 
be  dismissed,  and  It  Is  so  ordei 


TODD  et  al.  v  CARR 
(Supreme  Court  of  Sonth  Dakc 
1903.) 
APPBAIi-ABSTRACT  AND 
1.  Appeal  will  be  dismissed,  ) 
briefs  having  been  filed. 

Appeal  from  Circuit  Court,  C 
Levi  McGee,  Judge. 

Action  by  William  D.  Tod 
against  C.  F.  Carr  and  other 
for  plaintiffs.  Defendants  app 
ed. 

Ed.  L.  Grantham,  for  appelh 
Wood,  for  respondents. 

HANEY,  P.  J.  This  action  ^ 
under  role  21,  at  the  April,  19 
abstract  or  briefs  having  been 
peal  Is  dismissed. 
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lANN  M  al.  ▼.  FERB  BfARQUErTTB  R.  00. 

(Supreme  Coart  of  Michigan.    Dec.  22,  190S.) 

ARRIERS— CONSTRUCTION  OP  SPECIAL  FACIL- 
ITIES-CONTRACTS RBLKASINO  UABILITY— 
CONSTRUCTION  —  QUESTIONS  FOR  COURT  — 
RAILROADS  —  DESTRUCTION  OF  ADJACENT 
PROPERTT— FIRES  —  NBQLIOBNCB  —  ACTIONS 
-INSTRUCTI0NS-DUTIB8  OF  AOJAOBNT  OWN- 
ER. 

1.  A  contract  between  a  railroad  and  a  shlgv 
er  by  which  the  railroad  builds  a  aide  track 
or  the  shipper's  convenience,  and  the  shipper 
grees  to  indemnify  the  railroad  from  all  lia- 
ility  for  loas  by  fire,  though  caused  by  the 
lilroad's  neglii^ence,  Is  not  against  public  pol- 
7,  as,  in  putting  in  such  tracks,  the  railroad 

I  not  acting  as  a  common  carrier. 

2.  In  an  action  against  a  railroad  for  loss  by 
re  on  a  side  track  which  was  built  by  agree- 
icnt  between  plaintiff  and  defendant,  which 
greement  exempted  defendant  from  liability 
or  loss  by  fire,  the  constmction  of  the  contract 
'as  for  the  court;  and  it  was  error  to  instruct 
le  jury  that  it  was  for  them  to  determine 
rheuer  the  loss  came  within  the  contract,  and 
ot  to  instruct  them  that  the  contract  relieved 
efendant  from  its  negligent  acts. 

3.  Under  a  contract  releasing  a  railroad  from 

II  liability  tor  loss  by  fire  of  any  property 
situated  or  hereafter  placed  in  the  yicinity  of 
ich  track,  whether  such  loss  result  from  neg- 
gence  or  other  cause,"  it  was  error  to  submit 
>  the  jury  the  question  whether  the  property 
fstroyed  by  a  nre  which  started  at  a  point 
boat  40  feet  firom  the  track,  and  consumed  lum- 
er  situated  some  400  feet  from  that  point,  and 
ear  the  tracks— the  ground  being  littered  with 
tiaTings,  which  It  was  the  duty,  under  the 
>ntract,  of  the  property  owner  to  clear  away— 
'at  situated  in  the  "Tieinity"  of  the  tracks, 
at  the  court  ihoald  have  ao  declared  as  a  mat- 
ur  of  law. 

4.  Under  a  contract  with  a  railroad  by  which 
laintiffs  agreed  to  keep  adjacent  grounds  on 
ich  side  of  a  side  track  built  for  them  reason- 
biy  free  from  inflammable  materials,  loss  from 

fire  communicated  to  shaTlnes,  sawdust,  and 
nail  pieces  of  boards,  allowed  by  plaintiffs  to 
ccnmulate  to  the  depth  of  nearly  a  foot,  was 
le  result  ot  plaintiffs'  own  failure  to  comply 
ith  the  contract. 

5.  A  contract  by  which  a  railroad  built  a 
ide  track  tor  a  shipper,  who  agreed  to  exempt 

from  all  liability  for  loss  from  fire  caused 
T  the  railroad's  negligence  or  otherwise,  of 
roperty  placed  in  the  vicinity  of  tho  side  track, 
tempted  the  railroad  from  liability  for  fire 
}mmunlcated  by  sparks  from  an  engine  enter- 
iR  upon  tracks  leading  to  the  side  track  for 
le  express  purpose  of  using  the  side  track  in 
le  business  of,  and  solely  for  the  use  of,  the 
lipper,  and  under  his  direction. 

6.  Plaintiffs  and  defendant  railroad  entered 
ito  a  contract  tor  the  construction  of  a  side 
"ack,  under  which  plaintiffs  agreed  to  release 
pfpndant  from  any  liability  for  loss  by  fire 
lused  by  defendant's  negligence  or  otherwise, 
Dd  also  agreed  to  keep  tne  premises  in  a  safe 
jndition,  free  from  inflammable  material, 
laintiffs'  foreman,  knowing  that  one  of  de- 
sndant's  engines  threw  sparks,  instructed  the 
igineer  to  come  upon  the  premises  on  a  day 
'hen  the  wind  was  blowing  almost  a  gale,  and 
'hen  the  ground  was  littered  with  shavings, 
iwdnst,  and  other  combustible  matter;  merely 
aqnesting  the  engineer  to  be  careful.  The  en- 
ine,  though  defective,  was  properly  managed, 
Dd  communicated  fire  by  means  of  flying 
parks,  which  resulted  in  ue  destruction  of  a 
ilf  of  lumber.  BeU,  that  the  negligence,  if 
D.v.  was  that  of  plaintiffs,  and  not  of  defend- 
nt 

Brror  to  Orenlt  Cotirt,  Mnakegon  Oounty; 
"red  J.  Rnasell,  Judge. 
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Action  by  Robert  E:.  Mann  and  WUllam  8. 
Watson  against  the  Pere  Marquette  Rail- 
road Company.  There  was  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Plaintiffs  are  lumbermen,  and  own  a  large 
mill  plant  near  Muskegon.  Desiring  to  have 
a  side  track  on  each  aide  of  their  mill  for 
the  purpoae  of  shipping  In  and  shipping  out 
products,  they  apidied  to  the  defendant  to 
put  in  such  tracks.  Thereupon  the  follow- 
ing contract  was  executed  by  them: 

"Agreement,  made  this  ninth  day  of  No- 
vember, A.  D.  1901,  between  R.  K.  Mann  and 
W.  a  Watson,  both  of  Muskegon,  Michigan, 
and  doing  business  under  the  name  of  Mann, 
Watson  &  Company,  hereinafter  for  conven- 
ience called  the  first  party,  and  the  Pere 
Marquette  Railroad  Company,  hereinafter 
called  the  second  party. 

"The  first  party  hereby  requests  the  second 
party  to  construct  two  aide  tracks  to  be  lo- 
cated at  Muskegon,  Muskegon  county,  Mich- 
igan; No.  1,  connecting  with  the  South  Horn 
track,  about  200  feet  east  of  Location  Stake 
4B,  and  extending  westerly  about  680  feet. 
No.  2  tjounectlng  with  the  Brewery  siding, 
about  SOO  feet  west  of  Location  Stake  30, 
extending  easterly  800  feet,  for  the  conven- 
ience of  the  first  party  In  receiving  and  ship- 
ping freight.  In  consideration  of  the  repre- 
sentations, promises  and  tmdartaklngs  of  the 
first  party,  and  upon  the  conditions  and  with 
the  reservations  hereinafter  stated,  the  sec- 
ond party  hereby  agrees  to  comply  with  such 
request  as  soon  as  practicable  after  the  ex- 
ecution of  this  agreement 

"Wherefore,  this  writing  wltnesseth: 

"(1)  Said  side  tracks  shall  be  constructed, 
substantially  according  to  the  plan  hereto 
attached,  six  hundred  and  eighty  feet,  or 
thereabouts,  thereof  being  upon  land  owned 
or  controlled  by  the  first  luirty,  and  two  hun- 
dred feet,  or  thereabouts,  upon  land  owned 
or  controlled  by  the  second  party.  The  first 
party  hereby  represents  that  they  have  law- 
ful authority  to  permit  the  second  party  to 
construct  and  use  said  side  track  according 
to  said  plan  and  the  terms  of  this  agree- 
ment beyond  the  line  indicated  on  said  plan 
as  the  limit  to  the  second  party's  premises; 
and  the  first  party  hereby  grants  to  the  sec- 
ond party  the  right  to  construct  and  use  said 
side  tracks  in  accordance  with  the  terms 
hereof,  and  hereby  agrees  to  Indemnify  and 
save  the  second  party  harmless  of  and  from 
all  damages,  costs,  and  expenses  that  may  be 
Buffered  or  Incurred  by  It  on  account  of  any 
claim  of  trespass  or  other  claim  by  any  third 
party  or  parties,  arising  from  the  construc- 
tion or  use  of  said  side  track. 

"(2)  The  material  for  the  construction  of 
said  side  track  shall  be  furnished  as  follows, 
by  the  second  party:  The  said  side  tracks, 
including  ties,  rails,  switches  and  crossing 
material.  If  any,  shall  be  and  remain  the 
property  of  the  second  party  and  under  Its 
exclusive  control,  except  as  herein  otherwise 
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Stated.  And  tbe  second  party  shall  have  the 
right  to  use  the  'vrhole  or  any  part  of  said 
tracks  for  oth»  business  than  that  of  the 
llrst  party,  when  it  will  not  Interfere  with 
the  first  party's  business,  without  any  allow- 
ance therefor  to  tbe  first  party,  and  without 
restriction  except  as  herein  stated. 

"(3)  Tbe  principal  inducement  for  the  con- 
struction of  said  side  tracks  by  the  second 
party,  is  to  secure  as  much  as  possible  of  the 
freight  to  be  shipped  to  or  from  the  first  par- 
ty In  connection  with  the  business  carried 
on  by  the  first  party,  along  or  near  said  pro- 
posed side  tracks,  and  In  consideration  of 
the  agreements  of  the  second  party  herein 
contained,  tbe  first  party  hereby  agrees  that 
from  the  date  hereof,  all  freight  shipped  by 
tbe  first  party  in  connection  with  said  busi- 
ness (and  all  freight  shipped  to  them  so  far 
as  they  control  the  shipment  thereof)  shall 
be  shipped  over  the  railroad  of  the  second 
party,  whenever  it,  either  alone  or  In  con- 
nection with  other  lines,  shall  be  willing  to 
carry  the  same  at  rates  equally  favorable 
with  those  actually  offered  by  another  car- 
rier. And  the  first  party  shall  at  all  times 
during  the  continuance  of  this  agreement 
give  the  second  party  opportunity  to  meet 
the  rates  of  a  competitor  before  shipping  any 
such  freight  by  another  carrier.  The  first 
party  further  agrees  that  all  freight,  the  dea- 
tiuatlon  or  place  of  shipment  of  which  sliall 
be  off  the  lines  operated  by  the  second  party, 
shall,  so  far  OS  the  first  party  may  be  able 
to  control  the  same,  be  so  routed  as  to  give 
the  second  party  the  benefit  of  the  longest 
possible  haul  over  lines  owned  or  operated 
by  the  second  party.  It  is  agreed  that  if  at 
any  time  the  first  party  shall  fail  to  observe 
the  true  intent  and  meaning  of  this  para- 
graph, the  second  party  shall  have  the  right, 
after  fifteen  days'  notice  to  tbe  first  party,  to 
terminate  this  agreement,  and  to  enter  xxpoo 
the  lands  referred  to  and  remove  said  side 
track  and  all  its  connections. 

"(4)  The  first  party  recognizes  that  the  use 
of  said  side  track  involves  risk  of  loss  by 
fire  originating  from  tbe  second  party's  en- 
gines. As  a  further  inducement  and  consid- 
eration for  the  construction  of  said  side  track, 
the  first  party  hereby  assumes  all  such  risk 
of  fire,  and  releases  the  second  party  from  all 
liability,  statutory  or  otherwise,  for  any  loss 
or  injury  by  fire  sustained  in  respect  to  build- 
ings owned  by  the  first  party,  or  personal 
property  belonging  to  or  in  charge  of  the  first 
party,  now  situated  or  hereafter  placed  in 
the  Tldnlty  of  said  side  track,  whether  such 
loss  or  injury  be  due  to  negligence  of  the 
second  party  or  -its  employes,  or  to  other 
causes;  and  tbe  first  party  further  agrees  to 
keep  the  grounds  adjacent  to  said  side  track, 
on  each  side,  reasonably  free  and  dear  of 
Inflammable  and  combustible  material,  so  as 
to  prevent  the  starting  by  fire  by  means 
thereof  to  the  property  of  the  second  party, 
and  others,  as  well  as  to  the  property  of  the 
first  party;    and  the  first  party  hereby  as- 


sumes all  duty  concerning  the 
said  grounds,  and  releases  the 
from  all  liability,  statutory  or  < 
account  of  fires  that  may  be  d 
or  in  part,  to  the  condition  of  i 
The  first  party  further  agrees  ti 
at  the  time  of  procuring  fire  '• 
any  of  their  buildings  or  perso: 
now  or  hereafter  situated  In  th 
said  side  track,  they  will  dlstln 
tice  to  each  and  every  insurai 
about  to  Issue  a  policy  to  the  t 
such  buildings  or  personal  pro] 
substance  and  purport  of  this  a 
that  each  Interested  insurance  c 
know  that  it  will'  acquire  no  rlj 
gallon,  or  otherwise,  to  recove) 
ond  party  for  any  loss  by  fire; 
party  agrees  to  Indemnify  the 
from  all  damage,  costs  and  ez] 
count  of  claims  that  may  be  i 
the  second  party  by  any  insura 
on  account  of  the  burning  of  i 
or  personal  property  located  In 
of  said  side  track. 

"(5)  The  first  party  agrees  ti 
not  erect,  or  permit  to  be  erect* 
ture,  temporary  or  otherwise,  o 
sold  track,  at  a  lower  level  thai 
feet  above  the  track  rails,  nor 
sides  of  the  rails  than  six  feet, 
obtaining  the  written  consent  c 
party;  and  as  a  further  Induceo 
sideration  for  the  construction  o 
the  first  party  assumes  all  risk 
any  building  or  structure  and 
thereof  now  or  hereafter  situat 
clnlty  of  said  side  tracks,  caus 
gine  or  car  coming  In  conta< 
building  or  structure,  whether 
gence  of  the  second  party's  ea 
other  causes;  and  the  second  i 
by  released  from  all  liability  th 

"(6)  Said  side  tracks  shall  b< 
by  the  second  party,  and  the 
maintenance  shall  be  borne  b: 
party. 

"(7)  In  case  the  first  party 
the  performance  of  any  of  the  a 
their  part  herein  contained,  th< 
ty  shall  have  the  right,  at  on( 
out  notice,  to  terminate  this  ag 
it  may  at  its  option,  after  slxtj 
In  writing  to  the  first  party, 
mlnate  this  agreement  In  el 
shall  have  the  right  to  enter  u] 
erty  of  the  first  party  and  remo 
and  connections;  but  the  seco: 
successors  and  assigns,  shall  hi 
to  maintain  and  use  said  track 
this  agreement  so  long  as  the  bi 
ed  thereby  shall  be  conducted  li 
thereof;  and  the  first  party  sh 
or  attempt  to  grant  to  any  parts 
use  the  same  at  any  time. 

"(8)  The  successors  and  assigi 
ond  party  shall  succeed  to  all  tl 
privileges  accorded  by  this  agre 


Digitized  by 


Google 


Mich.) 


MANN  T.  PEBE  MARQUETTE  B.  CO. 


723 


■econd  party,  and  sball  be  entitled  to  en- 
foice  the  agreements  of  the  first  part^  here- 
in contained;  and  any  assignment  by  the 
&rat  party  of  his  rights  nnder  this  agreement 
■ball  be  subject  to  the  written  consent  of 
the  general  manager  of  the  second  iwxty  and 
be  void  unless  given  with  such  consent"  - 

The  location  of  the  mill,  tracks,  etc,  will 
better  appear  from  the  following  sketdi: 


The  side  track  west  of  the  mill,  eonstmct- 
ed  under  the  above  contract,  commenced  at 
tbe  South  Horn  track,  at  point  A,  and  ter- 
minated at  point  B,  and  Is  called  B21.  The 
east  Bide  track  commenced  at  "Sta.  33,"  and 
terminated  at  point  0,  and  is  called  B18. 
Tbe  place  marked  with  a  "Star  la  where  the 
fire  originated.  The  places  marked  X  indi- 
cate the  location  of  the  lumber  piles  which 
were  burned.  The  east  siding  can  only  be 
nsed  by  running  can  northerly  along  the 
Soutb  Horn  track  to  point  A,  and  there 
switching  and  taking  them  onto  siding  B21. 
The  track  east  of  the  mill  can  only  be  used 
in  connection  with  the  brewery  track,  which 
connects  with  the  South  Horn  track.  There- 
fore, in  order  to  use  either  of  these  side 
tracks,  the  Soutb  Horn  track  or  the  brewery 
track  must  be  used  as  a  part  of  the  same 
operation.    The  movements  of  the  engine  at 


the  time  were  as  follows:  It  went  from  the 
South  Horn  track  onto  B21,  bitched  onto 
can  standing  on  that  track,  pulled  them  out 
onto  the  South  Horn  track,  and  then  shoved 
those  can  south  on  the  South  Horn  track  to 
a  distance  south  of  the  switch  connecting 
South  Horn  track  with  the  brewery  track. 
Then  the  engine  moved  back  north  to  said 
switch,  and  passed  in  onto  the  brewery  track, 
and  hitched  onto  seven  or  eight  can  standing 
on  said  track  east  of  the  mill,  which  track 
was  entirely  filled  with  can.  Tbe  engine 
then  pulled  those  cars  south  until  it  passed 
out  onto  South  Horn  track.  As  It  passed 
ODt  onto  South  Horn  track,  a  fire  was  discov- 
ered 30  or  40  feet  west  of  the  South  Horn 
track.  From  the  South  Horn  track  to  the 
lumber  piles  tbe  ground  was  covered  with 
sawdust  and  shavings.  They  were  very  dry, 
and  a  very  strong  wind  was  blowing  from  a 
southerly  direction  directly  towards  the  lum- 
ber piles.  The  fite  vras  discovered  in  a  few 
minutes,  and  some  of  the  plaintUTs  em- 
ployes were  sent  with  palls  of  water  in  the 
attempt  to  put  It  out  It  was,  however.  Im- 
possible. The  wind  carried  the  lighted  shav- 
ings, and  the  fire  soon  covered  the  space- 
about  400  feet— between  where  It  originated 
and  tbe  lumber  piles,  set  the  plies  on  fire, 
and  they  were  entirely  consumed. 

In  reply  to  special  questions,  tbe  Jury 
found  that  the  engine  was  not  in  good  con- 
dition when  it  left  the  defendant's  shops, 
April  2d,  20  days  before  the  fire;  that  it 
was  not  properly  inspected  at  weekly  inter- 
Tals;  that  at  each  inspection  after  April  2d, 
and  before  the  fire,  it  was  not  found  to  be  in 
good  condition.  The  Jury  also  found  that 
the  engine  was  properly  managed  while  en- 
gaged in  the  work  upon  the  plaintUTs  prem- 
ises. 

The  further  statement  of  facts,  so  far  as 
essential,  will  be  made  in  connection  with 
tbe  points  determined. 

Frederick  W.  Stevens  (Smith,  Nims,  Hoyt 
A  Erwin  and  Benton  Hanchett,  of  counsel), 
for  appellant  William  Carpenter  (Bobert 
B.  Bunker,  of  counsel),  for  appellee. 

GRANT,  J.  (after  stating  tbe  facts).    1. 

Counsel  for  plaintiffs  contend  in  their  supple- 
mental brief  that  the  contract  is  void  because 
It  exempts  a  common  carrier  from  loss  result- 
ing from  its  own  negligence,  and  that  such 
contracts  are  void  as  against  public  policy. 
This  case  does  not  fall  within  those  where 
contracts  to  exempt  from  liability  are  held 
void  on  the  ground  of  public  policy.  It  is  a 
fundamental  rule  of  law  that  what  one  may 
refuse  to  do  entirely  he  may  agree  to  do  up- 
on such  terms  as  he  pleases.  In  contracting 
to  put  in  these  side  tracks,  the  defendant 
was  not  acting  in  the  capacity  of  a  common 
carrier.  It  was  under  no  legal  obligation  to 
put  them  in.  It  might  have  refused.  It  is  a 
fact  known  to  all,  and  appean  upon  this  rec- 
ord as  well,  that  engines,  when  properly 
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equipped  and  properly  managed,  will  often- 
times set  fires,  and  the  court  so  said  to  the 
Jury.  In  Burud  v.  Great  Northern  Ry.  C!o., 
62  Minn.  243,  64  N.  W.  662,  the  court  say 
that  a  court,  as  well  as  a  jury.  Is  Justified  In 
taking  notice  of  the  fact  that  It  Is  Impossible, 
by  means  of  any  present  known  appliances, 
to  so  construct  and  equip  a  locomotive  that  It 
will  not  sometimes  scatter  sparks  and  cin- 
ders. There  was  no  occasion  to  contract 
against  properly  equipped  and  properly  man- 
aged engines,  for  fire  caused  by  snch  would 
not  create  any  liability.  The  only  puritose 
of  such  a  contract  was  to  avoid  the  conse- 
quences of  its  own  negligence,  and  to  avoid 
lawsuits  growing  out  of  alleged  negligent 
acts.  It  had  a  perfect  right,  both  to  reason 
and  authority,  to  contract  against  such  lia- 
bility. This  is  well  settled  both  by  our  own 
decisions  and  those  of  other  JurlBdictlons. 
Coup  V.  W.,  St  L.  &  P.  Ry.  C!o.,  66  Mich.  111. 
22  N.  W.  216,  66  Am.  Rep.  874;  M.  S.  &  N.  L 
R.  Co.  T.  McDonough,  21  Mich.  166,  193,  4 
Am.  Rep.  466.  In  the  latter  case,  speaking 
through  Justice  Cbrlstiancy,  the  court  said: 
"Having  the  right  to  refuse  altogether,  tbey 
must  have  the  right  to  refuse  except  upon 
Just  such  terms  and  conditions  as  they  saw 
fit  to  require."  See,  also,  L.  S.  &  M.  S.  R. 
Co.  y.  Perkins,  26  Mich.  329,  12  Am.  Rep.  276. 
Many  authorities  upon  this  point  are  cited 
in  the  defendant's  briefs,  among  which  are 
Stephens  v.  Railway  Co.,  109  Cal.  86,  41 
Pac.  783,  29  L.  R.  A.  761,  60  Am.  St  Rep. 
17;  Hartford  Fire  Ins.  Co.  v.  Railway  Co., 
176  U.  S.  91,  20  Sup.  Ct  33,  44  L.  Ed.  84; 
B.  &  O.  Ry.  Co.  V.  Volght  176  U.  8.  498, 
20  Sup.  Ct  385,  44  L.  Ed.  560;  Quimby  v. 
Boston  &  Me.  R.  Co.  (Mass.)  23  N.  E.  205, 
6  L.  R.  A.  846.  The  late  case  of  Russell  v. 
Pittsburg,  etc.,  R.  Co.,  157  Ind.  305,  316,  61 
N.  E.  678,  56  L.  R.  A.  253,  87  Am.  St.  Rep. 
214,  is  directly  in  point.  The  court  read  to 
the  Jury  that  provision  of  the  contract  ex- 
empting it  from  loss  by  fire,  and  then  said  to 
them  that  it  was  for  tbem  to  determine 
whether  the  loss  came  within  the  contract. 
The  vice  in  this  Instruction  lay  in  the  fact 
that  it  did  not  Instruct  the  Jury  that  the 
contract  relieved  the  defendant  from  Its  neg- 
ligent acts.  It  was  clearly  the  duty  of  the 
court  to  so  instruct  the  Jury.  The  court's 
Instruction  upon  this  point  was  as  follows: 
"It  will  be  for  you  to  say  as  to  whether, 
taking  everything  into  consideration— the  en- 
tire surroundings,  the  entire  evidence  in  the 
case— it  was  the  contemplation  of  the  par- 
ties, according  to  this  contract  that  the 
plaintiffs  in  this  case  were  to  assume  and 
bear  the  burden  of  any  loss  that  might  result 
because  of  the  increased  danger  to  the  de- 
fendant by  putting  in  and  operating  these 
two  new  side  tracks;  and  If  this  loss,  as  I 
say,  was  caused  by  reason  of  the  proper  op- 
eration and  necessary  management  of  cars 
on  those  two  tracks,  or  either  of  them,  why, 
the  plaintiffs  haven't  any  right  to  complain 
in  this  case;    and  in  that  case,  If  you  so 


find,  and  find  that  la  establlshet 
dence  In  this  case— by  a  fair  pi 
of  It— the  plaintiff  cannot  ret 
plaintiffs  did  assume  the  lucre 
and  the  exemption  from  llablllt 
on  was  not  limited  to  losses  ci 
"proper  operation  and  necessary 
of  its  cars."  There  was  no  amb 
contract  and  Its  construction  bei 
court 

2.  The  court  also  ored  in  le 
Jury  the  question  of  whether  t 
property  was  situated  In  the  vl 
side  tracks.  The  contract  is  c 
this  point  It  releases  the  def 
all  liability  for  loss  by  fire  of  i 
"situated  or  hereafter  placed  In 
of  said  side  track,  whether  sue 
from  negligence  or  other  causf 
no  authority  to  sustain  the  pro; 
this  property  was  situated  in  tli 
the  track.  The  fire  was  startei 
about  40  feet  from  the  trac 
shavings,  and  dry  pieces  of  boar 
ated  upon  the  property  at  this  p 
tween  that  and  the  lumba  pi 
distant  The  lumber  piles  w 
very  near  the  track,  at  a  point  f 
The  plaintiffs  assumed  the  duty 
grounds  in  safe  condition,  and 
fendant  from  all  liability  on  ace 
that  were  due  In  whole  or  in  pai 
dltlon  of  the  grounds.  l%ls  p 
situated  on  these  grounds.  1 
clearly  recognlied  that  the  entiri 
the  plaintiffs  were  adjacent  to  a 
dnity  of  these  tracks.  Did  th 
leave  it  to  a  Jury  to  say  that  pn 
or  600  feet  from  these  tracks, 
upon  the  premises,  was  not  up< 
cent  to  and  in  the  vicinity  of 
Such  a  contention,  In  my  opin 
basis  either  in  reason  or  aut 
struing  these  expressions  accon 
common  and  approved  use,  the 
tory  covered  by  this  flre  was  Ir 
of  these  tracks.  See  Timruoi 
ver,  52  Mich.  34,  17  N.  W.  230, 
240.  In  People  v.  White  Leai 
Mich.  471,  46  N.  W.  736,  9  L.  B 
term  "vicinity,"  used  In  the  > 
clearly  Intended  to  include  all 
as  were  near  enough  to  be  affec 
ly  by  the  business  sought  to  t 
See,  also,  Langle^  v.  Barnstea 
246;  State  y.  Jungllng,  116  Mi 
W.  688;  Coyle  v.  Railroad  Co., 
584.  The  combustible  charactei 
terials  which  the  plaintiffs  pni 
premises,  in  close  proximity  to  t 
the  danger  in  any  high  wind  am 
the  property,  if  a  flre  should 
known  to  both  parties,  and  it  wi 
to  these  and  other  drcumstanc 
used  the  term  "vicinity." 

3.  By  the  contract  plaintiffs 
duty  and  agreed  to  keep  the  adja 
on  each  side  of  the  tracks  "rea 


Digitized  by 


Google 


Ulch.) 


MANN  v.  PBBB  MABQUETTB  B.  CO. 


725 


aud    clear  of  inflammable  and  combustible 
material,  so  as  to  prevent  starting  by  fire, 
by  means  thereof,  to  the  property  of  the  sec- 
ond party  and  others,  as  well  as  to  the  prop- 
erty of  the  first  party."    The  plaintiffs,  in 
fact,  did  nothing  to  comply  with  this  provl- 
slon  of  the  contract.    Their  conduct  was  the 
same  as  If  no  contract  existed,  and  there 
was  no  danger  of  fire.    The  most  Inflamma- 
ble  material   was   left  close  alongside   the 
tracks,  and  when,  from  whatever  source,  the 
fire  caught.  It  was  in  a  few  moments  beyond 
control.    Plaintiffs  knew  that  this  material 
was  yery  dry,  that  there  was  a  very  high 
-wind,  and  that  from  even  well-eqnlpped  and 
'vrell-managed    engines    sparks    do    escape. 
This  material,  to  a  depth  of  nearly  a  foot, 
bad  been  lying  at  the  place  where  the  fire 
caught  for  nearly  a  year,  and  between  that 
and  the  Inmber  piles  they  bad  meanwhile 
been  drawing  and  dumping  the  same  kind 
of  Inflammable  material— shavings,   sawdust, 
and  small  pieces  of  boards.    Did  this  contract 
mean  that  it  was  to  be  complied  with  by  dl»- 
trlbntlng    this    most    inflammable    material 
close  to  the  defendant's  tracks,  without  any 
covering  or  other  means  of  protection?    If  it 
did,  then  this  clause  of  the  contract  Is  mean- 
ingless, and  Imposed  no  duty  upon  the  plain- 
tUfs.     So  Inflammable  was  the  material,  that, 
In  the  high  wind  then  prevailing,  plaintiffs' 
witnesses    described    It   as    "Jumping    right 
ahead.    Something  would  fly  in  the  air  all  on 
fire.    It  would  take  it  up  and  carry  it  20  or 
30  feet  at  a  time— faster  than  we  could  fol- 
low it  up.    It  catcbed  from  one  place  to  an- 
other."   Did  plaintiffs  contract  to  do  nothing 
more  than  to  place  this  material  there  and 
leave  it?    At  a  very  small  expense  it  could 
have  been  covered  with  sand  or  dirt  or  cin- 
ders for  a  sufficient  distance  alongside  the 
track  to  prevent  fires.    Or,  as  we  know  is 
often  done,  barrels  of  water  could  have  been 
kept  in  such  dangerous  places  near  the  track, 
ready  for  Instant  use.    Or,  knowing  the  in- 
creased danger  on  account  of  the  wind,  and 
the  extreme  dryness  of  the  combustible  ma- 
terial, a'  man  could  have  been  employed  to 
watch  during  the  short  time  used  In  switch- 
ing.   According  to  the  plaintiffs'  own  wit- 
nesses they  knew  that  flre  escaped  from  this 
engine  several  days  before,  and  had  set  fires 
alongside  the   track;    they   knew   that  the 
wind,  as  one  of  the  witnesses  said,  "was 
blowing  a  gale";   and  yet  they  ordered  the 
defendant  to  enter  upon  the  premises  to  do 
the  work  under  the  contract.    It  seems  to 
me  too  clear  for  further  argument  that  plain- 
tiffs did  not  comply  with  the  contract,  and 
that  they  failed  to  do  the  very  things  which 
the  contract  contemplated  they  should  do, 
and  which,  if  done,  would  have  avoided  the 
loss.    It  is  no  reply  to  the  obligation  of  the 
plaintiffs  under  this  contract  to  say  that  it 
is  customary  for  mills  like  that  of  the  plain- 
tiffs  to    scatter    this    combustible    material 
about  their  yards.    Let  this  be  granted,  and 
It  follows  that  this  is  the  very  condition 


against  which  the  parties  contracted,  and 
imposed  upon  the  plaintiffs  the  duty  to  obvi- 
ate the  danger  and  to  assume  the  risk.    If 
this  mill  had  been  the  property  of  the  defend- 
ant, and  the  land  where  the  lumber  was  piled 
that  of  plaintiffs,  and  the  flre  had  caught  In 
this  material  upon  the  defendant's  land,  and 
spread  to  the  lumber  piles  on  the  adjoining 
land,  the  railroad  company  could  not  have 
defended  upon  the  ground  that  they  used  an 
approved  engine  and  managed  it  properly. 
I  It  would  have  been  negligence  to  leave  such 
Inflammable  material  in  close  proximity  to 
I  passing  trains,  which  are  apt,  especially  in 
1  cases  of  high  winds,  to  set  fires.    Yet  plaln- 
I  tiffs  ask  the  court  to  hold  that  they  were 
j  complying  with  this  contract  by  dumping  this 
;  material  where  they  knew  that  fires  are  apt 
'  to  occur,  and  they  took  not  even  the  slightest 
,  precautions  to  prevent  It    It  is  too  clear  to 
:  require  argument  that  a  very  small  expense 
would  have  prevented  the  fire. 
4.  It  Is  also  urged  that  exemption  from 
'  liability  is,  under  the  contract,  limited  to  the 
I  two  side  tracks  which  the  defendant  agreed 
!  to,  and  did,  construct.    The  side  tracks  were 
;  contracted  for  with  the  knowledge  that  they 
i  would  be  useless  unless  they  were  used  In 
'  connection  with  the  South  Horn  track  and 
I  the   brewery    track. '    The   greatest   danger 
I  from  fire  was  along  the  west  side  of  the 
i  South  Horn  track.    There  plaintiffs  deposited 
'  their  most  inflammable  material.    It  was  un- 
der the  instruction  of  the  plaintiffs  that  the 
i  defendant's  engine  entered  the  premises,  and 
i  it  was  taken  there  solely  to  do  their  work. 
■  It  was  while  it  was  engaged  in  this  work 
I  that  the  fire  occurred.    The  engine  would 
'  not  have  been  upon  plaintiffs'  premises  but 
;  for  these  -side  tracks.    Plaintiffs'   foreman 
i  gave  the  instruction;    Jumped  onto  the  en- 
!  glne  at  the  southerly  end  of  the  mill  on  the 
.  South  Horn  track;  rode  down  past  the  switch, 
:  and  up  the  brewery  track,  and  onto  the  east 
',  side  track,  where  he  Jumped  down  and  en- 
I  tered  the  mill.     Under  the  plaintiffs'  conten- 
'  tlon,  the  defendant  would  be  liable  If  the  fire 
]  escaped  a  moment  before  it  entered  the  side 
track  B21;   or,  if  it  escaped  when  within  an 
'  inch  of  the  switch,  but  the  moment  that  It 
'.  passed  beyond   the  switch,   or  outside  the 
'.  South  Horn  track,  the  exemption  would  ap- 
I  ply.    This  side  track  and  the  South  Horn 
j  track  are  very  near  to  each  other  for  the 
I  whole  distance  of  the  side  track.    Is  it  rea- 
'  sonable  to  suppose  that  the  defendant,  in 
I  putting  in  this  side  track,   agreed   that  it 
I  would  be  exempt  only  for  a  less  and  com- 
j  paratlvely  slight  danger,  and  should  be  liable 
j  for  the  greater  danger?    We  think  the  fair 
I  construction  of  this  contract  Is  that  the  de> 
I  fendant   was  to   be  exempt   from    liability 
'■  while  entering  upon  the  South  Horn  track  or 
upon  the  brewery  track  in  connection  with, 
and  for  the  express  purpose  of,  using  these 
side  tracks  in  the  business  of,  and  solely  for 
the  use  of,  the  plaintiffs,  and  under  their  di- 
rection. 
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5.  As  already  stated,  plaintiffs'  foreman 
bad  knowledge  of  the  fact  tbat  tbls  engine 
threw  sparks;  yet  be  made  no  complaint, 
and  Instmcted  defendant's  employte  to  bring 
this  engine  upon  plaintlfls'  property  for  use 
when  there  was  the  greatest  liability  to  fire. 
Plaintiffs'  foreman,  who  represented  them, 
testified:  After  Jumping  onto  the  engine, 
"I  spoke  to  the  engineer  about  being  careful 
about  working  bis  engine.  I  told  him  we 
had  bad  a  fire  the  day  preceding,  and  the 
Saturday  before  that,  right  after  his  engine 
went  by,  and  I  told  him— the  wind  was  blow- 
In'g  very  hard,  and  it  was  very  dry— I  would 
like  to  Iiave  him  be  careful  working  his  en- 
gine in  going  by  the  corner.  He  gladly  told 
me  he  would  do  so."  It  tbns  conclusively 
appears  that  plalntiffa,  according  to  thefar 
own  testimony,  knew  that  tbls  engine  threw 
sparks;  that  it  was  apt  to  set  fire;  tbat  they 
not  only  made  no  objection  or  protest,  but, 
with  full  knowledge  of  the  facts,  not  only 
Invited,  but  directed,  the  defendant  to  bring 
It  upon  the  premises  to  do  their  w(H-k,  and 
at  a  time  when  the  danger  was  greatly  In- 
creased by  the  wind  blowing,  as  this  wit- 
ness said,  "a  gale."  The  engine  was  prop- 
erly managed,  as  the  Jury  have  found,  and 
was  therefore  managed  as  plaintiffs,  through 
their  foreman,  requested  it  should  be.  These 
facts  bring  the  case  within  the  rule  of  M., 
H.  &  O.  R.  Co.  V.  Spear,  44  Mich.  169,  6  N.  W. 
202,  38  Am.  Rep.  242;  Spear  v.  Railroad  Co., 
49  Mich.  246,  13  N.  W.  610.  In  that  case  the 
same  defect  was  claimed  as  In  tbls,  with  the 
same  result  following,  namely,  throwing 
sparks  which  caused  fires.  In  that  case  "Mr. 
Spear  called  the  attention  of  the  proper  rail- 
way ofQclals  to  tbls  fact,  and  they  promised 
to  fix  it,  but  "put  off  the  fixing."  In  the 
opinion  the  court  say:  "It  seems  almost  un- 
necessary to  do  more  than  to  relate  tbls  evi- 
dence in  order  to  dispose  of  the  case.  In- 
stead of  showing  a  cause  of  action,  it  ef- 
fectually disproves  the  existence  of  one.  This 
was  not  the  case  of  a  defective  locomotive 
moving  through  the  country  and  scattering 
desolation  among  those  to  whom  its  proprie- 
tors owed  the  duty  of  a  care  corresponding 
to  its  dangerous  nature;  but  It  was  a  case 
of  private  employment,  whereby  the  proprie- 
tors of  the  engine  were  solicited  to  send  it 
upon  the  private  business  of  the  employers 
Into  a  place  where  the  latter  well  knew,  and 
had  for  a  long  time  known  and  understood. 
It  was  likely  to  do  mischief."  Instead  of  In- 
structing the  Jury  in  accordance  with  tliat 
case,  the  court  instructed  them  as  follows: 
"If  the  conditions  at  the  time  Indicated  that 
to  switch  the  cars  on  Mann,  Watson  &  Co.'s 
premises  would  be  attended  with  unusual  risk 
of  setting  fire.  It  was  negligence  on  part  of 
the  railroad  company  to  do  the  switching  at 
that  time."  It  was  not  the  fault  of  the  de- 
fendant that  its  engine  was  there.  It  was 
not  the  duty  of  the  defendant  to  refuse  the 
use  of  its  engine  when  requested.  By  the 
terms  of  the  contract,  It  was  bound  to  fur- 


nish it  Presumably,  the  plalntil 
condition  of  the  ground  better  t 
defendant's  employes.  They  kn 
ger,  and.  If  they  did  not  desire 
work  done  then,  it  was  their  du 
keep  the  engine  away,  or  protec 
ises  from  the  dangers  incident 
and  covered  by  their  contract.  I 
negligent  for  the  switching  unde 
ditions.  It  was  the  plaintiffs,  not 
ant 

Under  the  above  disposition  of 
la  unnecessary  to  determine  wl 
was  evidence  of  negligence  to  si 
Jury. 

Judgment  revosed,  and  no  n 
dered. 

HOOKER,  O.  J.,  absent  sick,  t 
The  other  Justices  concurred. 


liOWRY  T.  liOWBT  et 

(Supreme  Court  of  Michigan.    Ja 

DEED— RBFORUATION— INSERTION 
OF  COMPLAINANT  AS  ORANTEE- 

1.  Where  complainant.  Id  an  td 
his  name  inserted  In  a  deed  to  pre 
name  of  his  deceased  wife,  title 
claimed  sbooid  have  been  taken  li 
names  on  accoant  of  his  having  f 
parchase  money.  Is  shown  to  have 
after  the  deed  was  executed,  that  1 
sole  grantee  therein;  and  it  la  alsc 
he  lived  happily  with  her  from  thi 
she  died,  11  years  later;  that  duri 
he  not  only  permitted  her  to  d« 
property  and  mortgage  It  as  her  on 
If  not  habitually,  spoke  of  it  as  hen 
the  tight  of  his  creditors  to  take  i1 
for  his  debts— he  is  not  entitled  to  i 

Appeal    from   Circuit   Court, 
County,   in   Chancery;    Edward 
Judge. 

Bill  by  John  Liowry  against  Du 
ry  and  others.  From  a  decree  f< 
ant  defendants  appeal.    Modified 

Lawrence  &  Bntterfleld  (M.  J. 
of  counsel),  for  appellants.  Seth 
for  appellee. 

CARPENTER,  J.    Defendant 

the  son  of  complainant  defendan 
wife  of  Durward,  and  the  othei 
John  D.,  is  their  infant  son.  Th< 
to  obtain  a  decree  changing  the  i 
grantee  In  a  deed,  bearing  date  r 
1889.  By  this  deed  one  Oatheri 
conveyed  a  certain  lot  in  the  < 
Arbor  to  Helen  M.  Lowry,  the  \ 
plalnant  and  the  mother  of  defi 
ward.  Shortly  after  the  deed  v 
house  was  erected  upon  the  lot 
used  as  the  homestead  of  comp 
said  Helen  until  the  death  of  th 
tober  31,  1900.  During  this  tlm« 
executed  three  different  mortga; 
date,  respectively,  December  23, 
ary  21,  1895,  and  September  20, 
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plalnant  furnished  the  money  paid  (or  tbUi 
lot.  and  it  iB  hla  claim  tbat  in  taking  the 
title  In  her  own  name  his  wife  disregarded 
IiiB  inatmctlona  to  take  the  title  in  the  Joint 
names  of  her  and  himself,  and  that  she  sub- 
sequently refnsed  to  repair  the  wrong  done. 
Tbe  trial  Judge,  after  listening  to  the  testi- 
mony, taken  In  open  court,  granted  com- 
platnant  relief. 

Tbere  is  Just  one  question  raised  on  this 
appeal,  and  that  Is  whether  the  lower  court 
correctly  disposed  of  the  issue  of  fact. 
Tbongh  the  testimony  in  the  case  is  conflict- 
log,  we  are  convinced  that  complainant  knew, 
soon  after  this  deed  was  executed,  that  his 
wife  was  the  sole  grantee  named  therein; 
tliat  be  lived  happily  with  her  from  that  time 
until  she  died;  that  during  this  time  he  not 
only  permitted  her  to  deal  with  the  property 
and  mtnrtgage  It  as  her  own,  but  he  often.  If 
not  habitually,  spoke  of  It  as  hers,  and  de- 
nied the  right  of  his  creditors  to  take  It  In 
payment  of  his  debts.  We  cannot  avoid  con- 
cluding from  this  testimony  that  complainant 
consented  to  the  action  of  which  he  now 
complains,  and  that  he  was  not,  therefore, 
entitled  to  the  decree  appealed  from. 

Defendants'  counsel  does  not  ask  that  the 
bill  of  complaint  be  dismissed.  Speaking  for 
his  clients,  the  adult  defendants,  who  alone 
are  Interested  in  the  property,  he  ezpresses 
their  willingness  that  the  decree  should  be  so 
modified  as  to  secure  to  complainant  a  life 
estate  in  the  property,  and  the  reversion  to 
the  defendant  Durward.  Under  these  dr- 
cnmstances,  such  a  decree  will  be  made.  De- 
fendants will  recover  costs  of  both  courts, 
which,  however,  will  not  be  enforced  against 
the  life  estate  of  complainant.  The  other 
Justice*  concurred. 


BAIiL-BAKNHABT-PUTMAN  00.  T.  liANR 
(Supreme  Court  of  Michigan.    Dec.  22, 1903.) 

TROVER— PROPKRTPT  SOLD  BY  CLERK— RECOV- 
BRT  BY  OWNER— PROPERTY  IN  CUSTODY  OF 
ANOTHER  —  AUTHORITY  TO  SELL  —  OTHER 
THEFTS  BY  CLERK  —  EVIDENCE  —  WITNESS- 
CREDIBILITY— <}UBSTION  FOR  JURY. 

1.  The  bare  tact  that  the  owner  of  property 
Intrasta  its  custody  to  another  does  not  give 
that  other  any  apparent  authority  to  sell  to  a 
third  party  and  pass  title. 

2.  Where,  in  trover  for  certain  sn^r  sold  de- 
fendant by  a  shipping  clerk  in  plaintiffs'  employ 
as  his  own  property,  the  clerk  testified  that  he 
stole  the  sugar  from  plaintiffs  and  sold  It  to  de- 
fendant, who  paid  him  therefor,  but  neither  any 
acts  of  plaintiffs,  nor  the  clerk's  relations  to 
them,  were  calculated  to  indnce  the  belief  that 
the  sngar  in  their  warehouse  belonged  to  the 
clerk,  evidence  of  the  letter's  plea  of  guilty  to 
a  charge  of  stealing  other  sngar  at  abont  the 
same  ume  was  incompetent  to  strengthen  his 
testimony  for  plaintiffs. 

,  3.  In  trover  for  certain  sngar  sold  defendant 
by  a  shipping  clerk  in  the  employ  of  plaintiffs 
as  his  own  property,  the  fact  that  such  clerk 
bad,  on  a  previous  occasion,  while  employed 
as  salesman,  embezzled  money  from  plaintiffs, 
did  not  charge  them  with  the  risk  of  future 
thefts,  and  preclude  them  from  reclaiming  prop- 
erty thereafter  stolen  by  him. 


4.  The  clerk  having  testified  on  the  trial  that 
he  stole  the  sugar  m  question  from  plaintiffs 
and  delivered  it  to  defendant,  who  paid  him  for 
it,  the  credibility  of  the  clerk  was  for  the  jury. 

Brror  to  Circuit  Court,  Kent  County;  Al- 
fred Wolcott,  Judge. 

Action  by  the  Ball-Barnhart-Putman  Com- 
pany against  Arthur  J.  Lane.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Bi  J.  Adams,  for  appellant  Bmedley  ft 
Corwln,  for  appellees. 

MONTGOMERY,  J.  This  U  an  action  of 
trover  for  14  barrels  of  sugar.  The  plaintiffs 
are  wholesale  grocers  in  the  dty  of  Grand 
Baplds.  The  defendant  Is  a  retail  grocer  in 
the  same  city.  Plaintiffs  had  In  their  employ 
as  shipping  clerk  one  Bert  Rice.  In  August, 
1902.  Rice  sold  to  defendant  14  liarrels  of 
sugar  at  4>/»  cents  per  pound.  This  sugar 
Rice  assumed  to  own  himself,  stating  to  de- 
fendant that  he  had  been  speculating,  and 
was  unable  to  carry  the  sugar  longer.  On 
this  trial  Rice  testified  tbat  he  stole  the 
sugar  In  question  from  the  plaintiffs,  and 
caused  it  to  be  delivered  to  defendant,  who 
paid  him  for  it  It  also  appears  that  Rice 
had,  while  employed  by  plaintiffs,  on  a  pre- 
vious occasion,  embezzled  a  small  sum  of 
money,  but  on  his  promise  of  reformation, 
had  been  taken  back  into  plaintiffs'  employ- 
not  however,  as  salesman,  but  as  shipping 
clerk.  He  testified  that  he  at  times  at  the 
noon  hour  felt  it  his  duty  to  assist  the  reg- 
ular salesmen,  but  that  he  had  no  directions 
from  his  employers  to  do  so;  and  It  does  not 
appear  that  he  took  advantage  of  this  cir- 
cumstance to  commit  any  fraud,  or  that  the 
proceeds  of  sucta  sales  came  Into  Rice's 
hands.  Plaintiffs  were  allowed  to  put  in  evi- 
dence Rice's  plea  of  guilty,  entered  in  the 
superior  court  of  Grand  Rapids,  to  a  charge 
of  stealing  other  sngar  at  about  the  san^e 
time  that  that  In  question  was  taken.  The 
circuit  Judge  directed  a  verdict  for  the  plain- 
tiffs for  the  value  of  the  sugar,  and  the  de- 
fendant brings  error. 

Error  is  assigned  npon  rulings  admitting 
certain  testimony.  These  would  be  unim- 
portant if  the  competent  testimony  Justified 
the  court  in  directing  a  verdict;  but  ■>  we 
do  not  so  hold,  we  feel  called  upon  to  say 
that  we  are  not  able  to  see  upon  what  prin- 
ciple the  testimony  of  the  conviction  of  Rice 
upon  his  plea  of  guilty  In  the  superior  court 
could  be  received  to  strengthen  his  testimony 
for  the  plaintiffs  In  this  casa 

The  defendant  contends  that  the  case  Is 
one  for  the  application  of  the  rule  that 
"where  one  of  two  innocent  parties  must 
suffer  by  the  fraud  of  a  third,  he  shall  suffer 
who  by  his  indiscretion  has  enabled  such 
third  person  to  commit  the  fraud."  And  this 
contention  presents  the  Important  question 
In  the  case.  The  bare  fact  that  the  owner 
of  property  intrusts  its  custody  to  another 
does  not  give  that  other  any  apparent  au- 
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thorlty  to  sell  to  a  tblrd  party  and  pass 
tltie.  Nichols  T.  Monjeau  (Micb.)  94  N.  W. 
6.  The  rale  la,  of  course,  otherwise  U  the 
owner  has  intrusted  his  property  to  another, 
and  Invested  him  with  the  Indicia  of  own- 
ership. But  In  the  present  case  there  was 
no  act  of  plalntlSs  which  was  calculated  to, 
nor  were  Rice's  relations  to  plalntift  such  as 
to,  Induce  the  belief  that  sugar  in  plalntUTs' 
storehouse  was  the  property  of  Rice.  De- 
fendant bought  the  sugar  as  the  property  of 
Rice,  and  could  not,  therefore,  have  been 
misled  by  any  appearance  of  authority  claim- 
ed to  have  been  given  him  by  plaintiffs. 

Does  the  fact  that  Rice  had  on  a  prevloua 
occasion  embezzled  money  from  plaintiffs  re- 
sult In  this:  That,  by  employing  him  as  ship- 
ping clerk,  where  he  was  not  expected  to  re- 
ceive money,  they  Incurred  the  risk  of  his 
thefts,  and  precluded  themselves  from  re- 
claiming property  stolen  by  him?  We  are 
dted  to  no  case  which  so  holds,  and  should 
be  sorry  to  find  one.  Such  a  rule  would 
close  the  door  of  hope  to  any  young  man  who 
takes  the  first  false  step.  No  avenue  of  es- 
cape would  be  open  to  the  repentant.  No 
man  would  feel  safe  In  giving  blm  employ- 
ment in  any  capacity,  whether  the  employ- 
ment did  or  did  not  involve  trast  and  con- 
fidence. 

The  remaining  question  Is  whether  the 
court  erred  In  directing  a  verdict  for  plain- 
tUfs.  The  plaintiffs' '  proof  of  title  was  not 
complete  without  the  testimony  of  Rice.  It 
Is  contended  that,  as  Rice  was  a  self-confess- 
ed thief,  his  credibility  was  for  the  jury. 
We  are  constrained  to  hold  that  this  conten- 
tion should  prevail.  Druse  v.  Wheeler,  26 
Mich.  196;  Michigan  Pipe  Co.  T.  Insurance 
Company,  92  Mich.  482,  52  N.  W.  1670,  20 
L.  R.  A.  277;  Goppelt  v.  Burgess  (Mich.)  92 
N.  W.  497.  It  Is  not  enough  that  we  are 
convinced  of  the  truth  of  the  witness'  atate- 
ments.  The  functions  of  the  court  and  Jury 
are  distinct.  We  regret  the  necessity  of  re- 
versing the  present  case  on  this  ground,  as  a 
different  result  is  unlikely;  but  as,  in  our 
view,  the  true  rule  was  departed  from,  we 
have  no  option. 

Judgment  reversed,  and  new  trial  ordered. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 


SHEEHAN  V.  FARWELL  et  nz. 
(Supreme  Gonrt  of  Michigan.    Dec.  22,  1903.) 

MORTOAOKS— FORECLOSURE  —  TRUST      AQRKB- 
MKNT— ENFORCEMENT— STIPULATIONS- 
EVIDENCE— ACTS  OP  ATTORNEY. 
1.  Where  an  attorney  in  a  suit  to  foreclose 
held  a  second  mortgage  covering  a  part  of  the 
innds   included   in   the   mortgage   held   by   his 
client,  it  was  not  a  breach  of  the  attorney's  duty 
to  his  client,  after  the  entry  of  final  judgment 
in  the  client's  foreclosure  suit,  and  after  the  at- 
torney had  retired  from  the  case  and  brought 

f  1.  S«e  Attoiuey  sua  Clieol,  vol.  5,  Cent.  Dig.  i 


suit  against  his  client  for  his  sen 
to  enforce  his  right  of  redemption 
covered  by  his  client's  mortgage. 

2.  In  a  salt  to  enforce  a  foreign 
tered  in  pursuance  of  a  stipnUtl 
ment,  evidence  httd  sufficient  to  s 
plaintiff  in  such  suit  authorized  tl 
the  stipulation  for  settlement,  ai 
advised  of  the  steps  taken  in  the  li 

3.  In  an  action  to  enforce  a  tn 
for  the  reconveyance  of  certain  mi 
sold  to  the  mortgagee  under  foi 
ceedin^s  in  which  the  decree  was 
der  stipulation  based  on  such  tmi 
facts  reviewed,  and  held  safflde 
plaintiff  to  a  decree. 

Appeal  from  Circuit  Court,  Wi 
In  Chancery;  Morse  Rohnert,  Ji 

Bill  by  Robert  C.  Sheehan  t 
H.  Farwell  and  wife.  Impleaded 
A.  Cook,  special  administrator  i 
of  Calvin  A.  Cook,  deceased.  F 
In  favor  of  plaintiff,  defendants 
peal.    Affirmed. 

F.  H.  &  G.  L.  Canfleld  (Frant 
counsel),  for  appellants.  Howaj 
er  (Alfred  Lucking,  of  counsel), 

MOORE,  J.  This  is  an  appei 
cree  granting  the  relief  prayei 
bill  of  complaint  A  reference  t 
Farwell  v.  Bigelow,  112  Mich.  2 
579,  will  aid  In  understanding 
questions  presented  In  this  rec< 

The  bill  of  complaint  Is,  In  i 
follows:  "That  Calvin  Cook  be 
to  Jesse  H.  Farwell  in  dlven 
also  accommodated  by  some  1 
on  the  28th  day  of  September, 
mortgage  to  Farwell  coverlc 
Wayne  county  and  Montmort 
Michigan.  And  afterwards,  on 
of  December,  1892,  Cook  gave 
other  mortgage  to  secure  the  sa 
ness  on  lands  in  Essex  coui 
That  on  August  1,  1894,  Farv 
foruclosure  on  the  Michigan  I 
Wayne  circuit  court,  in  chanc 
Cook  defendant,  and  also  the  I 
Rea,  on  account  of  certain  levie 
to  the  mortgage.  That  in  Maj 
to  the  decree  being  taken  In  a 
foreclosure,  Farwell  signed  ai 
with  Cook  as  follows:  'Sandw 
1896.  For  and  in  conslderatloi] 
lar  to  me  in  hand  and  other  y 
slderatlons  from  C.  A.  Cook, 
signing  of  certain  bills  for  expe 
closing  mortgages,  etc.,  etc.,  in  } 
Essex  County,  Ontario,  I  here 
foreclose  mortgages  which  I 
raid  Cook  on  lands  In  Michlgai 
In  Essex  County,  Ontario,  and  h 
for  two  years  for  sale.  If  nc 
to  sell  same  at  best  price  obt 
ject  to  the  approval  of  said  Go 
from  sales  what  is  due  me  on  m 
pay  over  all  balances  to  said  O 
he  may  appoint  or  direct.  (SI 
H.  Farwell.'  That  on  the  ISth 
gust,  1896,  decree  was  grante< 
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drcnlt  court  fixing  amoont  due  Farwell  from 
Cook  at  $23,333,  and  ordering  sale  of  the 
lands  In  Wayne  county  and  Montmorency 
county,  Michigan.  That  on  June  16,  1896, 
sale  -naB  had,  and  Farwell  bid  in  tbe  lands 
for  $7,8S0.  That  those  Michigan  lands  were 
-worth  $33,000.  That  on  or  before  tbe  11th 
day  of  June,  1898,  Farwell,  in  breach  of  the 
above-recited  agreement,  assumed  to  sell  the 
lands  In  Essex  county,  Ontario,  to  his  wife, 
Bmer  J.  Farwell,  for  the  sum  of  $25,000. 
That  Farwell  repudiated  and  denied  the 
agreement  of  June  16,  1896,  and  denied  all 
tbe  rights  of  Cook  in  the  Essex  county  lands 
and  the  Michigan  lands.  That  on  the  11th 
day  of  June,  1898,  and  prior  thereto.  Cook 
was  a  resident  of  Essex  county,  Ontario,  and 
on  that  date  he  began  suit  In  the  High  Court 
of  Justice  of  the  Supreme  Court  of  Judicature 
for  Ontario  against  Farwell,  and  in  his  state- 
ment or  bill  of  complaint  set  forth  the  sub- 
stance of  facts  hereinbefore  set  forth,  and 
did  pray  relief  as  follows:  To  have  Farwell 
declared  trustee  of  the  Michigan  lands,  and 
charging  him  with  the  value  of  the  lands  in 
tbe  taking  of  the  accounts  between  the  par- 
ties, and  that  an  accounting  should  be  had 
between  tbe  parties,  and  that  the  defendant 
pay  to  the  plalntifC  whatever  might  be  found 
to  be  the  value  of  the  Michigan  lands  over 
and  above  the  indebtedness  from  Cook  to 
Farwell,  and  that  an  order  be  made  dischar- 
ging the  [Ontario]  mortgage  made  December 
81,  1892,  and  releasing  the  Essex  county 
lands  to  Cook,  and  for  further  and  other  re- 
lief as  the  nature  of  the  case  required,  and 
for  costs  of  the  action."  The  bUl  further 
alleges  service  of  process  was  duly  had  in 
said  Canadian  suit  upon  Jesse  H.  Farwell, 
and  on  the  8th  day  of  September,  1898,  he 
appeared  by  Patterson,  Leggett,  Murphy  & 
Sale,  and  filed  his  statement  of  defense  or 
answer,  wherein  be  admitted  the  mortgages 
referred  to,  denied  the  trustee  agreement  of 
June  16,  1896,  set  out  above,  admitted  the 
■ale  of  the  Essex  county  lands  to  his  wife, 
admitted  he  had  bought  the  Michigan  lands 
on  foreclosure  sale,  and  denied  that  Cook 
had  any  further  interest  either  in  the  On- 
tario lands  or  the  Michigan  lands.  That 
said  Canadian  court  is  a  court  of  record,  and 
one  competent  to  bear,  try,  and  determine 
said  matters  so  pleaded.  That  subsequently, 
on  October  20,  1898,  Farwell  was  examined 
by  Cook's  solicitors  before  F.  E.  Marcom, 
deputy  clerk  of  said  court,  each  side  appear- 
ing by  counsel  on  said  examination  of  Far- 
well;  and  Farwell  was  examined  as  a  wit- 
ness relative  to  the  matters  in  issue,  and  his 
evidence  was  filed  in  said  cause.  That  after 
the  said  examination  Farwell  admitted  he 
Ueld  the  lands  as  security  only,  and  as  trus- 
tee, and  afterwards,  on  the  28th  of  October, 
1898,  an  agreement  was  entered  into  In  writ- 
ing by  which  it  was  agreed  that  such  Cana- 
dian suit  should  proceed  to  an  accounting 
between  Cook  and  Farwell,  and  that  Far- 
well's  wife  should  retain  the  Essex  county 


lands,  and  In  such  accounting  Farwell  should 
be  charged  therefor  the  sum  of  $25,000;  also 
that  Cook  should  be  entitled  to  a  conveyance 
of  the  Michigan  lands  upon  payment  of  the 
balance  found  due  from  Cook  on  such  ac- 
counting, provided  the  same  were  paid  to 
said  Farwell  or  Into  said  court  to  the  credit 
of  said  action  within  six  months  from  the 
amount  being  ascertained  on  said  accounting. 
Bill  further  alleges  that,  in  pursuance  of 
such  agreement,  on  November  9th  a  prelim- 
inary order  was  entered  In  said  suit  post- 
poning the  trial,  and  referring  It  to  the  mas- 
ter to  take  the  accounting.  That  subse- 
quently parties  proceeded  with  such  account- 
ing from  time  to  time  until  November  4, 
1899,  when  the  master's  report  was  filed  in 
said  cause,  showing  items  allowed  and  dis- 
allowed to  tbe  respective  parties.  That  such 
proceedings  were  thereupon  had  in  said  ac- 
tion that  afterwards,  on  the  8th  day  of  June, 
1000,  upon  the  motion  of  defendant  Farwell, 
a  final  Judgment  was  entered  in  said  cause 
(set  forth  in  the  bill)  Qzlng  the  amount  to 
be  paid  by  Cook  at  $10,224.37  as  of  the  4th 
day  of  June,  1900,  ordering  the  same  paid 
into  court  within  six  months  from  the  date 
of  the  judgment,  whereupon  the  defendant 
was  to  transfer  the  Michigan  lands  back  to 
Cook,  or  to  such  person  as  be  might  appoint. 
That  In  pursuance  thereof  Cook  appointed 
the  complainant,  Robert  C.  Sheehan,  to  pay 
the  moneys  into  court;  Cook  having,  for  a 
valuable  consideration,  transferred  and  con- 
vened all  his  interests  in  the  Michigan  lands 
to  Sheehan.  That  Sheehan,  in  pursuance  of 
said  appointment  and  judgment,  on  the  7tb 
day  of  December,  1900,  paid  the  money  into 
court  as  directed  by  said  judgment,  with 
the  interest,  which  said  sum  has  ever  since 
remained  to  the  credit  of  Farwell.  That  sub- 
sequent to  the  entry  of  judgment  June  8, 
1000,  Cook  discovered  overcharges  In  the  ac- 
counting on  the  part  of  Farwell,  and  on  the 
9tb  of  November,  1900,  filed  a  petition  for  cor- 
rection thereof.  That  such  proceedings  were 
had  thereupon  that  such  corrections  were 
made,  and  a  new  final  Judgment  entered  on 
the  12th  day  of  June,  1901,  by  which  the 
former  judgment  was  recited,  tbe  corrections 
made,  the  amount  finally  due  Farwell  fixed 
at  $9,308.16,  reciting  the  appointment  of 
Sheeban  to  receive  the  conveyance  of  the 
Michigan  lands,  and  reciting  the  payment  of 
the  money  into  court,  and  the  holding  of  tbe 
same  to  the  credit  of  Farwell,  and  directing 
a  transfer  of  the  Michigan  lands  to  complain- 
ant, Sheehan,  and  that  Sheehan  was  entitled 
to  the  conveyance.  That  said  Canadian 
judgment  was  rendered  in  said  action  after 
full  litigation  upon  tbe  merits,  and  that  said 
court  had  full  jurisdiction  of  the  parties  and 
such  subject-matter,  and  that  it  remains  in 
full  force,  not  vacated  or  set  aside.  That 
said  moneys  stUl  remain  to  the  credit  of 
Farwell,  but  that  be  has  hitherto  refused  to 
withdraw  tbe  same,  and  refused  to  transfer 
tbe  Michigan  lands  as  directed  by  the  judg- 
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ment  Tbat  Farwell  baa  been  an  Invalid  for 
a  year  or  more,  and  inaccessible  to  com- 
plainant or  bis  agents.  Tbat  tbe  son,  George 
Farwell,  wbo  transacted  his  father's  busi- 
ness, refused  even  to  be  talked  to  concerning 
tbe  matter.  Complainant  concludes  by  pray'' 
ing  for  an  answer  by  the  defendants  Jesse 
H.  Farwell,  Emer  J.  Farwell,  and  Calvin 
Cook,  and  for  a  conveyance  of  tbe  Michigan 
lands,  and  tbat  Jesse  H.  Farwell  account  for 
tbe  rents,  issues,  and  profits  up  to  tbe  time 
of  the  conveyance,  and  tbat  tbe  decree  of  tbe 
court  stand  as  a  conveyance,  and  for  otber 
and  further  relief. 

Tbe  answer  of  Jesee  H.  Farwell  admits 
tbe  allegations  of  the  bill  regarding  the  orig- 
inal indebtedness  of  Cook  to  Farwell,  and 
tbe  making  of  tbe  mortgages,  and  tbe  begin- 
ning of  the  foreclosure  suit  by  Farwell  in 
tbe  Wayne  circuit  court.  Says  tbat  be  (Fai^ 
well)  has  no  recollection  whatever  of  having 
signed  or  executed  any  such  agreement  as 
the  one  of  June  16,  1896,  but,  according  to  tbe 
best  of  bis  knowledge  and  belief,  denies  tbe 
agreement  Admits  tbe  decree  of  tbe  Wayne 
circuit  court,  tbe  sale  of  the  Michigan  lands 
to  himself  under  said  decree  as  alleged  In  tbe 
bill,  and  the  commlsslouer's  deed  to  him- 
self. Denies  tbat  the  sale  was  made  pursu- 
ant to  tbe  alleged  agreement  of  June  16| 
1806.  Denies  tbe  value  of  said  lands  to  be 
$33,000.  Admits  "tbat  be  conveyed  said  Es- 
sex county  lands  to  bis  wife  for  the  nominal 
consideration  of  $25,000."  Denies  that  said 
conveyance  was  In  breach  of  any  agree- 
ment between  bim  and  Cook.  Denies  tbat 
Cook  has  any  rights  in  either  the  Essex 
county  lands  or  tbe  Michigan  lands.  Admits 
tbe  beginning  of  the  Canadian  suit.  Admits 
tbat  Patterson,  Leggett,  Murphy  &  Sale  ap- 
peared for  him  in  said  suit,  but  says  be  has 
been  an  invalid,  and  has  no  personal  knowl- 
edge as  to  what  proceedings  were  had  there- 
in, and  therefore  leaves  complainant  to  bis 
proofs,  and  shows  that,  if  any  order  or  decree 
was  made  in  said  cause  as  alleged  in  tbe  bill, 
the  same  was  not  only  without  Jurisdiction, 
but,  as  be  Is  informed  and  believes,  was  col- 
lurive,  fraudulent,  and  void.  Says  tbat  the 
court  bad  no  Jurisdiction  to  render  any  such 
decree,  and  tbat  It  Is  therefore  void.  Admits 
that  he  has  refused  to  make  such  conveyance. 
Admits  that  his  son  George  has  attended  to 
some  of  his  affairs,  and  prays  the  same  bene- 
fit of  the  answer  as  if  be  had  demurred. 

Defendant,  in  an  amendment  to  the  answer, 
denied  tbe  transfer  from  Cook  to  complain- 
ant, Sheehan,  and  states  he  Is  Informed  that 
complainant  never  paid  Cook  any  considera- 
tion for  a  conveyance,  and,  upon  further  In- 
formation, shows  that  complainant  has  no 
actual  Interest,  and  Is  merely  a  nominal  party, 
and  tbat  the  suit  is  being  prosecuted  on  behalf 
of  John  L.  Murphy,  who  was  solicitor  for  this 
defendant  In  the  Canadian  suit,  and  that  the 
conduct  of  Murphy  In  seeking  to  enforce  the 
decree  Is  Inequitable  and  In  fraud  of  defend- 
ant's right 


The  answer  of  Emer  J.  Farwe 
she  is  tbe  wife  of  Jesse  H.  Fa 
otber  respects  Is  very  similar  to 
defendant  Jesse  H.  Farwell. 

The  answer  of  Calvin  A.  Cook 
his  solicitor,  in  which  he  admil 
tlons  of  the  bill  of  complaint  to  1 
vln  A.  Cook  died  on  tbe  19tb 
1902.     His  administrator  and 
were  substituted  of  record. 

Solicitors  for  defendant  say: 
may  be  considered  under  the  foil 
(1)  What  effect  Is  to  be  given  to 
judgment  which  is  set  up  bi 
bill,  to  enforce  which  tbe  bill  w 
If  that  Judgment  Is  of  any  valid 
will  this  court  enforce  it  In  favc 
under  the  peculiar  circumstancei 
the  record  In  this  caseV    (3)  Do 
show  any  ground,  aside  from  1 
Judgment,  on  which  tbe  presen 
sustained?    (4)  What  effect  Is  t 
tbe  agreement  of  June  16,  1896 
plalnant  alleges  was  signed  by 
and  which  we  denounce  as  a 
What  effect  Is  to  be  given  to  th 
of  October  28,  1888,  either  as  s 
Canadian  Judgment  or  tbe  decre< 
below?    (6)  Has  Sheehan  any  rl{ 
tbe  Michigan  lands,  or  enforce 
thereof  from  Farwell,  even  If  vi 
such  a  right  existed  on  tbe  part 
Of  what  effect  has  the  Canadian 
said  agreements  on  Mrs.  Farwel 
tbe  Michigan  lands?" 

Under  the  second  head,  coune 
Mr.  Murphy  Is  the  real  party 
tbat  when  tbe  Canadian  Judgm 
dered  he  was  a  member  of  a  Ic 
was  acting  for  Mr.  Farwell  In  1 
tbat  he  did  not  properly  advise 
or  care  for  bis  Interests;  that 
was  kept  In  Ignorance  of  wha 
done;  and  tbat  Mr.  Murphy's 
been  such  that  this  case  ought  to 
Mr.  Murphy  is  criticised  very 
counsel,  and  we  think  without 
It  Is  true  that  Mr.  Farwell  has  i 
time  been  In  good  health.  It  Is  i 
after  Mr.  Cook  filed  bis  bill  In 
court  the  legal  firm  of  which 
was  a  member  was  employed  ' 
Mr.  Farwell's  Interests.  Mr.  Fi 
resident  of  Detroit.  He  employ 
Detroit  lawyers  to  act  In  conned 
Ontario  firm.  Testimony  was 
Ontario  suit  including  tbe  testl 
Farwell,  when  It  became  man 
was  wise  to  obtain  a  settleme 
Cook,  and  negotiations  were  enti 
tbat  purpose.  As  a  result  of  t 
tlons,  tbe  following  papers  wwe 

"Cook  &  Farwell. 
"Memo  of  Agreement  of  Se 
"(1)  Tbe  sale  of  the  Sandwich 
Farwell  to  be  confirmed  and  sta 
"(2)  Tbe  Judgment  herein  to  b< 
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al  of  the  action,  when  this  agreement  hai 
t»een  made,  except  that  an  account  be  direct- 
ed of  the  amonntB  advanced  under  the  mort- 
gages mentioned  In  the  alxtb  paragraph  of  the 
statement  of  claim  and  due  for  principal,  inter- 
est and  costa  thereon  after  giving  all  proper 
credits.  Snch  account  to  be  taken  before  the 
master  of  the  court  at  Windsor  and  witliont 
a  reference  to  the  master  In  the  suit  Sbonld 
an  adjournment  be  agreed  to.  Then  on  con- 
sent. 

"(3)  Each  party  to  pay  his  own  costs  of  this 
action. 

"(4)  The  defendant  agrees  and  undertakes 
to  convey  the  Midilgan  lands  free  from  in- 
cumbrances to  the  plaintUf  or  to  whom  he 
aliali  appoint  according  to  the  result  of  such 
account  on  payment  of  the  amount  found  due 
on  such  account  provided  the  same  be  paid 
to  him  or  into  court  to  the  credit  of  this  action  i 
within  six  months  from  the  amount  being  as- 
certained as  aforesaid. 

"(5)  In  the  event  of  nonpayment  tlie  plain* 
tiff  to  have  no  further  right  as  to  any  of  the 
lands  remaining  unsold,  and  default  shall  to 
■11  Intents  and  purposes  be  as  if  he  had  been 
cut  off  and  debarred  by  a  valid  decree  of 
strict  foreclosure. 

"(6)  The  portions  of  said  lands  sold  by  de- 
fendant being  the  lot  on  12th  street,  Detroit, 
and  40  acres  in  Montmorency  Co.,  Michigan,  to 
be  allowed  and  the  sales  to  be  approved  and 
confirmed  at  the  price  at  which  they  were 
sold.  Plff.  or  his  nominee  to  be  allowed  as 
part  of  this  agreement  to  have  W.  ^  of  lot  IS, 
Bl.  79,  Woodbridge  Farm,  Detroit,  at  the 
price  paid  for  same  by  Mr.  Farwell  with  in- 
terest at  6  per  cent,  and  to  buy  same  with 
the  other  lands  above  mentioned. 

"Dated  28th  October,  1898. 

"O.  A.  Cook. 
"Patterson,  Leggatt,  Murphy  &  Sale, 
"Solicitors  for  Deft 

"Jerry  O.  Farwell  for  Jesse  H.  FarwelL 

"Witness:    Oct  2»th,  "Oa 
"Jno.  Sale." 

"Sandwich,  28th  October,  1898. 
"O.  A.  Cook  &  Jesse  H.  Farwell. 
"In  consideration  of  0.  A.  Cook  having 
agreed  to  a  certain  settlement  of  the  matters 
Involved  herein  dated  to-day  and  reserving 
an  account  of  mortgage  moneys,  interest  and 
costs  to  plaintiff  it  is  agreed  tliat  defendant 
shall  pay  to  plaintiff  forthwith  $S0O  cash  In 
respect  of  his  costs  and  disbursements.  De- 
fendant is  to  be  at  liberty  to  have  trial  of 
action  adjourned  till  next  court  Instead  of 
Judgment  for  defendant,  if  he  so  desires,  and 
Judgment  for  defendant  entered  later  or  at 
next  sittings  at  Sandwich.  The  account  men- 
tioned in  the  agreement  to  be  taken  herein  in 
the  meantime,  and  the  said  agreement  is  to 
be  considered  part  of  this— neither  party 
bound  by  previous  admissions.  Defendant  is 
to  sell  to  Cook  or  his  assigns  at  the  price 
fixed  by  the  master.  Each  party  pay  his 
own  costs  jof  the  reference.    Above  cash  pay- 


ment to  be  made  on  29th  October.  [Sgd.l 
O.  A.  Cook.  Patterson,  Leggatt,  Murphy  & 
Sale,  Solicitors  for  Deft  Jeny  Q.  Farwell, 
tor  Jesse  H.  FarwelL" 

After  these  vtLpera  irere  signed  the  par- 
ties proceeded  to  an  accounting  liefore  the 
master.  Mr.  Farwell  himself  made  an  affi- 
davit November  16,  1898,  showing  what  he 
claimed  was  the  condition  of  the  account 
The  master  found  there  was  due  Mr.  Farwell 
$198.  In  the  hearing  before  the  master,  Jer- 
ry Farwell  and  Oeorge  Farwell,  men  about 
80  years  old,  sons  of  the  defendants  in  this 
case,  Mr.  Farwell's  bookkeeper,  and  his  De- 
troit lawyers  were  sworn  as  witnesses.  Mr. 
Farwell,  not  being  satisfied  with  the  finding 
of  the  master,  appealed  to  the  Judge.  Upon 
that  hearing  a  Judgment  of  |10,224  was  giv- 
en in  March,  1900,  to  Mr.  Farwell,  and 
George  Farwell  wrote  from  Detroit  to  the 
firm  of  which  Mr.  Murphy  was  a  member 
that  "the  decision  tianded  down  in  the  To- 
ronto court  Is  very  satisfactory  indeed  to 
us."  Mr.  Cook  was  not  satisfied,  and  ap- 
pealed to  the  High  Court  of  Justice,  in  which 
court  the  action  of  the  lower  court  was  af- 
firmed, and  the  case  was  remanded  to  the 
master  to  make  the  figures  accordingly.  In 
the  meantime  a  legal  firm  in  Toronto  had 
been  employed  by  Mr.  Farwell  to  assist  the 
other  attorneys.  May  19,  1900,  George  Far- 
well  wrote  Mr.  Murphy's  firm,  among  other 
things,  as  follows: 

"We  wish  to  be  very  careful  about  the 
wording  of  this  Judgment  as  it  is  made  by 
the  master,  and  you  will  receive  Instructions 
from  Laidlaw  &  Kappele  In  this  respect 
*   *    • 

"Kappele  and  Blcknell  will  write  you  fully 
and  wish  you  would  consult  freely  with  them 
as  to  Idea  of  wording  of  this  Judgment.  We 
have  given  Conner  his  own  way  in  some 
matters,  and  in  this  we  must  watch  our  in- 
terests closely  and  have  Judgment  rendered 
to  suit  our  position  as  nearly  as  we  can." 

On  the  same  day  Laldlaw,  SCappele  &  Blck- 
nell wrote  Mr.  Murphy's  firm,  among  other 
things,  as  follows: 

"The  original  Judgment  at  the  trial  pro- 
vides for  further  directions,  and  we  do  not 
see  what  further  directions  can  be  given  oth- 
er than  those  which  are  provided  for  in  the 
agreement  Tliis  will  involve  a  direction  for 
payment  into  court  of  the  amount  found 
due  and  for  the  conveyance  of  the  Micliigan 
lands  on  payment  thereof  within  the  limited 
time.  We  do  not  see  any  way  by  which  the 
money  can  be  obtained  out  of  court  except 
upon  the  conveyance  of  the  Michigan  lands, 
and  if  we  see  that  the  conveyance  of  those 
lands  is  inevitable  if  the  money  is  paid,  we 
had  better  have  the  Judgment  provide  for  the 
absolute  foreclosure  of  all  interest  of  the 
plaintiff  in  the  lands  in  the  event  of  the  mon- 
ey not  being  paid." 

The  final  order  in  the  case  followed  the  in- 
structions of  the  Toronto  lawyers.    It  was 


Digitized  by 


Google 


732 


»7  NOBTHWESTERN  BEPOBTER. 


:?:- 


■J>. -■-.•if.-/.  ■■ 

■  *  ■-«■    ■  .., 

<5i;^-  ■;-. 

;■',  •-•.■    -. 
»;'*-■►"»'•'.  ^^ 


entered  June  S,  1900.  About  this  time  llr. 
Murpby  and  the  Farwella  had  some  trouble, 
about  which  the  partiea  are  not  agrreed,  and 
Mr.  Murphy's  firm  ceased  to  act  longer  for 
Mr.  Farwell.  The  money  -was  paid  into 
court  December  7,  1900.  Mr.  Murphy's  Arm 
had  a  mortgage  dated  July  1,  1896,  which 
was  second  to  Farwell's  mortgage  on  Cook's 
Essex  county  lands,  and  it  Is  Murphy's 
claim  he  consented  to  Mrs.  Farwell's  get- 
ting title  to  these  lands  upon  Farwell's  prom- 
ise to  take  care  of  the  second  mortgage.  The 
Farwells  deny  this.  Murpby  claims:  "As 
Farwell's  mortgages  for  the  satae  debt  cover- 
ed both  Michigan  and  Ontario  lands,  while 
Murphy's  second  mortgage  covered  only  the 
Ontario  lands,  Murpby,  under  well-settled 
equitable  rnles,  bad  the  right  of  redemption 
in  the  Michigan  lands  as  well  as  In  the  On- 
tario lands.  To  enforce  this  right  he  took 
from  Cook  on  the  3d  day  of  Jnly,  1900,  a 
declaration  recognizing  this  right  of  redemp- 
tion of  the  Michigan  lands,  and  then  Mu> 
phy  proceeded  to  make  arrangements  to  as- 
sist to  raise  money  to  pay  off  Farwell's  first 
mortgage.  This  was  all  done  after  the  en- 
try of  the  final  Judgment  in  favor  of  Far- 
well,  and  after  Murphy  had  retired  from  the 
case  and  brought  suit  against  Farwell  for 
his  services."  There  is  nothing  in  the  rec- 
ord to  indicate  that  Mr.  Murphy  did  any- 
thing he  had  no  right  to  do. 

Defendant  Farwell  claims  the  agreement 
of  October  29,  1898,  was  not  signed  by  him, 
was  not  authorized  by  him,  and  was  not 
known  to  him,  and  that  be  should  not  be 
bound  by  It 

In  addition  to  what  has  already  been  stat- 
ed, the  record  shows  that,  before  this  agree- 
ment was  made,  its  terms  were  talked  over 
«t  Mr.  Farwell's  house,  and  one  of  the  De- 
troit lawyers  suggested  a  provision  to  be  put 
Into  it.  It  is  true,  be  says  it  was  not  signed 
by  Mr.  Farwell,  and  it  was  not,  In  his  pres- 
ence, consented  to  by  talm.  It  also  appears 
that  at  the  time  these  papers  were  signed  a' 
sum  of  money  was  to  be  paid  to  Mr.  Cook. 
Mr.  Farwell  signed  a  check  in  blank,  which 
was  to  be  filled  up  and  delivered  to  Mr.  Cook 
by  the  son  Jerry.  It  was  so'  signed  and  de- 
livered and  Jerry's  testimony  Is  that  he  told 
his  father  what  was  done.  We  have  no 
doubt,  from  what  appears  in  the  record,  that 
Mr.  Farwell  authorized  this  agreement  to  be 
made,  and  was  fully  advised  of  all  the  steps 
taken  in  this  litigation. 

The  remaining  questions  may  be  treated 
together.  On  the  part  of  the  complainant  it 
is  insisted  the  Judgment  of  the  Canadian 
court  is  conclusive,  and  should  control  here. 
Counsel  say:  "Outside  of  New  Jersey,  all 
other  courts,  we  believe,  hold  the  judgment 
or  decree  to  be  conclusive  as  to  all  matters 
litigated,  Including  the  right  to  a  convey- 
ance or  lease  of  the  lands  in  the  other  states 
or  coimtries.  Dunlap  v.  Byers,  110  Mich. 
113-117  [67  N.  W.  1067];  Black  on  Judg- 
ments, i  872;   Burnley  v.  Stevenson,  24  Ohio 


St  474  [15  Am.  Bep.  621];  Wbi 
filet  of  Laws,  I  288;  Cheever  v. 
V.  S.  (9  Wall.)  108  [19  L.  Ed.  ( 
V.  Grandin  (Mich.)  84  N.  W.  465, 
Ferguson  v.  Oliver,  99  Mich.  16^ 
43,  41  Am.  St  Bep.  593]."  The} 
decree  made  in  Canada  to  enfoi 
made  in  this  court  in  the  case  o 
V.  McGregor,  90  N.  W.  284.  I 
Falconbrldge,  C.  J.,  speaking  foi 
said:  "(1)  An  undivided  half  Int 
Windsor  real  estate  is  a  partne 
and  on  the  winding  up  of  the  al 
partnership  the  proceeds  thereof  : 
plicable  in  the  discharge  of  debts 
and  then  of  what  may  be  due  to  t 
respectively,  after  deducting  wl 
due  from  them  as  partners  to  the 
the  claims  of  one  partner  agalni 
on  an  accounting.  Llndley  on 
(6th  Ed.)  p.  352.  (2)  Therefore  11 
answer  the  amounts  which,  und( 
ment  of  the  Michigan  court  will 
to  Thomas  McGregor.  (3)  For  tl 
the  Supreme  Court  of  Mlcblgai 
held  binding  upon  these  parties  li 
The  parties  were  all  within  the 
of  the  foreign  court,  and,  aa  th< 
John  McGregor  Invoked  and  subn 
jurisdiction  of  that  court,  he  ha 
himself  from  setting  up  want  of  , 
Swaizie  v.  Swaizle,  31  Ont  324. 
amendment  be  necessary,  it  will 
(4)  The  Windsor  real  estate  did 
to  be  partnership  property  on  tht 
al  of  John  McGregor,  Sr.,  or  at  t 
Donald  McGregor.  The  evident 
show  any  agreement  or  other  st 
whereby  there  was  any  severs 
partnership  Interest  of  John  and 
the  undivided  one-half  remalnli 
deed  to  Elizabeth  McGregor  was 
dente  lite,  with  full  notice  to  hei 
out  consideration,  and  Is  bound  t 
ment  subjecting  the  conveyance  t 
lien  of  Thomas  McGregor.  Being 
voluntary  and  without  conslderut 
so  fraudulent  and  void,  as  agaii 
McGregor  and  other  creditors  o 
Gregor,  In  respect  of  the  undlvii 
of  John  McGregor  not  subject 
Leave  to  the  plaintiffs  to  amend 
two-twentieths  by  suing  on  beha 
selves  and  all  other  creditors  o 
Gregor.  (6)  The  defendant  Eli 
Gregor  Is  not  entitled  to  dower, 
land  Is  a  partnership  asset  and 
now  holds  the  property  in  her  owi 
conveyance  being  still  good  as  t 
and  her  husband.  Judgment  g 
favor  of  plaintiffs  for  partition  o 
declarations  In  accordance  with 
ings.  Defendants  John  McGregoi 
beth  McGregor  to  pay  costs  oi 
plaintiffs  and  defendant  Jane  Mc 
Gregor  v.  McGregor,  2  Ontario 
porter.  No.  590.  It  is  also  claim 
respective  of  thu  Cauailiiui  judti 
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lalnant  has  made  a  case  entitling  him  to 
le  decree  rendered  in  the  court  below.  On 
le  part  of  the  defendants  it  is  insisted  the 
anadlan  court  was  without  jurisdiction  of 
ic  subject-matter,  and  its  decree  is  void. 
t  is  said  the  effect  of  the  decree  of  the  Ca- 
atlian  court  is  to  overrule  the  decree  of  this 
}urt  in  FarweU  t.  Blgelow,  112  Mich.  285, 
)  N.  TV.  679.  It  iB  also  said  the  judgment 
(  the  Canadian  court  in  respect  to  the 
licbigan  lands  is  not  res  judicata  or  blnd- 
ig,  because  It  Is  not  based  upon  any  issue 
lade  by  the  pleadings.  Especially  is  this 
rue  as  to  Mrs.  Farwell,  who  was  never  a 
arty  to  that  suit.  It  is  also  urged  that  for- 
Ign  judgments  are  impeachable  for  frand, 
nd  that  the  Canadian  judgment  was  ob- 
lined  by  fraud.  It  is  also  said  Farwell  is 
lot  estopped  to  deny  the  validity  of  the 
Janadlan  decree  by  reason  of  anything  that 
ook  place  after  the  settlement  of  October  28, 
898;  that  complainant  is  not  entitled  to  re- 
over,  because  be  shows  no  title  to  the  lands; 
hat  Mrs.  Farwell  cannot  be  deprived  of  her 
igbts  of  dower  in  the  Michigan  lands  by 
iny  agreement  Mr.  Farwell  might  make  snb- 
lequent  to  the  confirmation  of  the  Michigan 
'orecloBore  sate,  nor  by  the  Canadian  de- 
cree, as  she  was  not  made  a  party.  In  oar 
riew  of  the  case,  it  is  not  necessary  to  de- 
Me  jnst  bow  far  we  should  go  to  enforce  a 
Secree  made  by  a  Canadian  court  affecting 
lands  in  Michigan.  A  consideration  of  the 
entlnj  record  convinces  us  that  Mr.  Farwell 
signed  the  agreement  of  June  16,  1896,  and 
that  the  sale  of  the  Michigan  lands  and  the 
conQrmatlon  thereof  were  made,  Mr.  Cook 
expecting  this  ag^'eement  to  be  carried  ont; 
that  later  Mr.  Farwell,  ignoring  this  agree- 
ment,  caused  the  Canadian  lands  to  be  sold 
to  his  wife  for  the  nominal  sum  of  $25,000, 
and  that  after  this  was  done  he  denied  that 
Mr.  Cook  had  any  interest  in  either  the 
Michlgar  or  Canadian  lands;  that  Mr.  Cook 
then  commenced  the  litigation  as  set  out  in 
tbe  bill  of  complaint,  that  afterwards  the 
agi-pement  of  October  28,  1898,  was  made, 
with  Mr.  Farwell'B  knowledge  and  consent, 
and  the  proceedings  resulting  In  a  decree  as 
before  stated  were  subsequently  had.  The 
parties  are  now  all  before  this  court.  The 
Michigan  mortgage  foreclosure;  the  agree- 
ment of  June  16,  1896;  the  sale  of  the  Michi- 
gan lands;  the  sale  of  the  Xlssex  county 
lands  to  Mrs.  Farwell;  the  commencement 
of  the  litigation  in  the  Canadian  court  by 
Mr.  Cook  against  Mr.  Farwell;  the  agree- 
ment of  October  28,  1898,  and  the  subse- 
quent proceedings  thereunder  resulting  in 
the  decree  In  the  Canadian  court;  the  pay- 
ment of  money  into  court— all  grow  out  of 
the  security,  and  the  attempt  to  enforce  It 
by  Mr.  Farwell,  which  was  given  to  him  by 
Mr.  Cook  upon  the  Canadian  lands  as  well 
as  the  Michigan  lands.  The  record  discloses 
that  the  complainant,  by  the  act  of  Mr.  Cook 
In  writing,  now  occupies  his  place,  and  has 
sncceeded  to  his  rights.    Mr.  Cook  was  made 


a  party  defendant  in  this  court  He  did  not, 
nor  does  his  representative  since  his  death, 
question  the  right  of  complainant  to  a  de- 
cree. Mrs.  Farwell  paid  no  money  for  her 
claimed  rights  of  dower  In  the  Michigan 
lands.  By  virtue  of  the  agreement  of  Oc- 
tober 28,  1898,  and  the  subsequent  proceed- 
ings thereunder,  the  dlspnte  in  relation  to 
her  title  to  the  Essex  county  lands  is  ended. 
We  think,  by  a  strong  preponderance  of  evi- 
dence, the  complainant  has  established  such 
a  state  of  facts  as  to  entitle  him  to  the  re- 
lief granted  in  the  court  below.  See  Weed 
et  al.  V.  Terry,  2  Doug.  844,  46  Am.  Dec.  267, 
same  case  in  Walk.  Ch^  601;  Farwell  v. 
Johnston,  34  Mich.  842;  Oarmlchael  v.  Car- 
michael,  72  Mich.  76,  40  N.  W.  173,  1  L.  R. 
A.  596,  16  Am.  St.  Rep.  628;  Daniels  t. 
Lewis,  16  Wis.  146;  Paine  t.  Wilcox  et  al., 
16  Wis.  215;  SUngerland  v.  SUngerland,  88 
Minn.  197,  39  N.  W.  148. 
The  decree  Is  aflSrmed,  with  costs. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 


COMERS  V.  WASHBURN-CROSBY  CO. 

(Supreme  Court  of  Mhmesota.    Dec.  11.  1903.) 

INJURY  TO  BUPLOTft-VICB  PRINCIPALS. 

1.  Held,  in  a  personal  injury  action,  that  the 
question  as  to  whether  either  or  both  of  two 
foremen  employed  by  the  defendant  to  super- 
Intend  the  loading  of  Soar  were  vice  principals 
at  the  time  of  the  accident   was  tor  the  juiy. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County;  David  F.  Simpson,  Judge. 

Action  by  Michael  Comers  against  the 
Washburn-Crosby  Company.  Verdict  for  de- 
fendant. From  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed. 

John  H.  Steele  and  A.  F.  Sweetser,  for 
appellant  Koon,  Whelan  &  Bennett  for 
respondent 

OOLXiINS,  J.  Defendant  a  corporation, 
is  a  manufacturer  of  flour  at  Minneapolis. 
In  front  of  one  of  Its  mills  are  two  parallel 
railway  tracks;  and  cars  in  which  flour  is 
to  be  loaded  are  switched  upon  these  tracks 
and  "spotted"  by  placing  the  doors  of  the 
car  on  the  nearest  track  directly  opposite 
one  of  the  doors  of  the  mill,  while  the  doors 
of  another  car,  upon  the  track  beyond,  are 
placed  directly  opposite  the  doors  of  the 
first  car,  so  that  by  putting  down  skids, 
sacks  of  fioor  can  be  trucked  from  the  mill 
directly  Into  the  first  car,  and  from  there 
directly  Into  the  second.  The  skids  used 
are  of  sheet  steel,  alMut  6  feet  long,  and 
perhaps  2%  feet  wide.  On  each  of  the 
trucks  two  sacks  of  flonr  are  placed,  and 
th^  men  wheel  the  trucks  over  the  first 
skid  into  the  first  car,  and  from  there  over 
another  skid  Into  the  second,  U  necessary. 
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The  floors  of  the  can  vary  In  height  from 
0  to  10  Inches,  so  that  it  frequently  occurs 
that  one  end  of  a  sUd  Is  higher  than  the 
other,  and  this  permits  it  to  slip  when  the 
end  is  struck  by  the  wheels  of  a  loaded 
truck  unless  the  skid  Is  made  stationary 
by  cleats.  FlalntiS  was  a  car  loader,  his 
duty  being  to  truck  flour  into  cars  where  It 
was  delivered  to  men  who  placed  the  sacks 
In  position.  While  going  from  the  flrst  to 
the  second  car  with  two  sacks  of  flour, 
weighing  about  420  pounds,  on  his  truck, 
the  wheels  thereof  struck  the  skid  connect- 
ing the  two  cars,  one  end  of  which  was  ele- 
vated 6  or  7  inches  above  the  other;  and 
the  Immediate  result  was  that  it  slipped 
Into  the  second  car,  one  end  tipped  down 
between  the  cars,  and  the  truck,  with  its 
load  of  flour,  fell,  so  that  plaintUTs  leg  was 
caught  between  the  truck  and  the  flrst  car. 
He  received  serious  Injuries,  and  brought 
this  action  to  recover  damages.  At  the  con- 
clusion of  the  testimony  the  court  below  di- 
rected a  verdict  for  defendant,  and  ttils  ap- 
peal Is  from  an  order  overruling  plaintiff's 
motion  for  a  new  trial. 

The  skid  which  slipped  and  fell  was  not 
deated  so  as  to  prevent  its  moving,  and  the 
negligence  relied  upon  by  plaintiff  Is  in  de- 
fendant's admitted  failure  to  cleat  by  nail- 
ing a  piece  of  wood  on  the  floor  of  the  car, 
so  that  the  skid  could  not  slip  when  struck 
by  the  wheels  of  a  loaded  truck.  It  is  con- 
tended by  plaintiff's  counsel  that  defendant 
was  negligent  when  it  omitted  to  cleat  this 
skid,  because  it  had  assumed  the  duty  of 
so  doing,  and  that  by  custom,  at  least,  it 
bad  become  the  duty  of  either  the  flrst 
foreman,  Burke,  or  of  the  second  foreman, 
Needham,  to  direct  that  cleats  be  nailed  up- 
on the  floors  of  the  cars  whenever  it  was 
necessary.  In  order  to  prevent  the  skids  from 
slipping.  While  it  is  the  contention  of  coun- 
sel for  defendant  that  it  was  conclusively 
established  upon  the  trial  that  it  was  no 
part  of  the  duty,  assumed  or  otherwise,  of 
the  foreman,  to  see  that  this  work  was  done, 
but  that  in  fact  it  was  the  custom  to  have  it 
done  by  any  one  of  the  gang  of  men  who 
might  flrst  reach  the  car,  and  have  occa- 
sion to  place  the  skids  for  use.  If  there 
was  evidence  tending  to  show  that  defend- 
ant had  taken  upon  itself  the  duty  of  cleat- 
ing  the  skids,  and  had  assumed  to  exercise 
control  over  the  cleating,  by  directing, 
through  its  foremen,  when  it  should  be  done, 
then  the  foremen  became  vice  principals, 
and  represented  the  master  in  the  work  of 
cleating.  And  if  they  failed  to  follow  the 
custom  or  to  perform  their  duty,  by  seeing 
that  cleating  was  done  when  necessary  for 
the  protection  of  the  men,  the  master  would 
be  responsible  for  their  negligence.  If  the 
practice  of  seeing  that  skids  were  properly 
deated  when  necessary  had  been  adopted  by 
the  foremen,  so  that  It  had  become  the  Cus- 
tom, all  men  engaged  in  trucking  flour  into 
the  cars  would  have  the  right  to  assume  that 


tills  work  had  been  properly  per 
case,  under  such  circumstancef 
analogous  to  Sims  v.  American 
Co.,  56  Minn.  68, 67  N.  W.  322, 45 
4S1,  and  Abel  v.  Butler-Ryan  C 
16,  68  N.  W.  20fi,  because  It  wou 
jury  to  determine  whether  or  i 
the  foremen  was  a  vice  prlndpaJ 
of  the  accident,  and  not  a  quee 
court  to  pass  upon.  If,  upon  th< 
this  work  of  cleating  the  sklc 
formed  by  the  men  indlscrimina 
prepared  the  cars  for  loading,  i 
done  under  the  supervision  o 
either  of  these  foremen,  the  inji 
tiff  was  the  resnlt  of  negligence 
of  a  fellow  servant;  and  for 
gence,  it  la  well  settled,  the  del 
not  be  held  responsible.  Now, 
ination  of  the  record,  we  are  of 
tliat  there  was  testimony  upon 
the  plaintiff  which  would  Justil 
finding  that  the  foremen,  Burk( 
ham,  either  under  spedal  dire 
fendant,  or  by  assuming  that  I 
duty  so  to  do,  had  taken  it  upoi 
to  see  that  the  skids  were  prope 
and  that  it  had  been  their  cusb 
that  this  be  done,  and  to  see 
done  before  trucking  commi 
plaintiff  so  testified;  stating  tha 
foremen  directed  when  deatinj 
done,  and  also  that  the  men  y 
it  of  their  own  motion.  The  w 
also  testified  to  the  same  effect 
one  of  the  foremen,  admitted 
examination  that  he  usually  t 
the  men  in  the  gang  to  deat  tli 
that  this  work  was  generally 
his  direction.  He  testified  thai 
business  to  see  that  the  death 
by  the  men.  It  is  true,  as  claln 
sel  for  the  defendant,  that  the 
all  of  the  witnesses  upon  thli 
very  much  weakened  by  croBS-< 
but  we  do  not  regard  that  tl 
evidence  as  to  the  usual  custom 
men  was  wholly  destroyed,  t 
proofs  as  to  what  was  usually 
conclusively  in  favor  of  the  c 
defendant's  counsel,  to  the  effei 
was  no  issue  to  be  submitted  to 
this  point. 

On   the   question   we   have 
case  was  made  for  the  Jury.    ' 
the  court  below  1b  reversed,  anc 
granted. 


BOBGEESON  v.  COOK  ST< 
(Supreme  Coort  of  Minnesota.    V) 

APPEAL-RBVIBW— IKJXJRT  TO 
NEOLIQBNCB  OF  VICB  PRII 

1.  On  the  trial  of  an  action  foi 
Juries,  plaintiff  recovered.  There 
of  a  motion  for  Judgment  notwiti 
verdict.  A  new  trial  was  not  asl 
ment  was  entered  on  the  verdict. 
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nich  a  case  this  conrt  will  only  consider  the 
sufficiency  of  tlie  evidence  to  support  the  ver- 
dict 

2.  The  owner  of  a  stone  quarry  employed  20 
men  to  work  upon  different  leTels  therein,  and 
in  proximity  to  each  other,  although  several  of 
them  were  not  able  to  observe  the  manner  in 
which  their  fellow  aervanta  were  i>erforming 
their  duties.  A  foreman  was  intrusted  with  the 
entire  charge  and  su];>erTision  of  the  work.  In 
the    performance   of   the   foreman's   duty,    he 

{riaced  one  onarryman  in  a  position,  and  then 
ocated  another  at  a  place  which  made  the 
work  of  the  former  more  hazardous,  without 
giving  liim  warnings.  Held,  under  the  facts, 
that  the  foreman  represented  the  master,  and 
for  an  injnry  which  occurred  through  his  acta 
in  locating  the  two  servants,  and  uis  failure 
to  give  proper  warnings,  he  was  a  vice  principal, 
and  the  mastor  was  liable  for  his  negligence  in 
that  respect. 
(Syllabus  by  the  Conrt) 

Appeal  from  District  Oonrt,  Hennepin 
County;  Brooks,  Judge. 

Action  by  John  Borgerson  against  the 
Cook  Stone  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Cobb  &  Wheelwright,  for  appellant  J.  L. 
Dobbin,  for  respondent 


LOYEIjT,  J.  Action  for  personal  injnrles 
sustained  by  plaintiff,  while  at  work  In  a 
stone  qoany,  throngh  the  alleged  negligence 
of  defendant's  foreman.  He  recovered  a  ver- 
dict A  new  trial  was  not  sought  bnt  there 
was  a  motion  for  Judgment  notwithstanding 
the  verdict,  which  was  denied.  Judgment 
was  entered  for  plaintiff,  from  which  de- 
fendant appeals. 

As  a  necessary  result  under  concesslonB 
vt  counsel  on  both  sides,  the  only  question 
we  are  to  determine  is  whether  there  was 
evidence  reasonably  tending  to  support  the 
recovery.  Questions  arising  upon  the  plead- 
ings and  all  orders  and  rulings  of  the  court 
during  the  trial,  other  than  its  denial  of  the 
motion  for  Judgment  need  not  be  considered 
on  this  review;  hence  onr  disposition  of  this 
appeal  depends  upon  the  conclusion  we  must 
adopt  as  to  the  relative  rights  of  the  parties 
disclosed  by  the  entire  evidence. 

Defendant  owned  a  stone  quarry,  wliich 
bad  been  In  operation  for  several  years, 
wherein  there  were  relatively  Ave  different 
levels,  having  the  same  numbw  of  distinct 
strata  of  rock  below  the  surface  at  varied 
distances  from  each  other,  and  with  sufficient 
surface  on  each  level  for  employes  to  stand 
while  engaged  at  their  work.  The  annexed 
diagram  Indicates  the  relation  of  these  lev- 
els to  each  other,  and  the  positions  of  the 
respective  servants  involved,  and  will  illustrate 
the  point  of  view  In  which  the  legal  ques- 
tions are  involved: 


Plaintiff  was  a  quarryman  In  the  service  of 
defendant,  and  was  injured  while  standing 
upon  the  bottom  rock,  drilling  a  hole  in  tlie 
perpendicular  surface  of  the  blue  rock  near 
the  point  marked  "B."  On  the  level,  11  feet 
above  at  the  point  marked  "A,"  about  2  feet 
from  the  edge,  another  of  defendant's  serv- 
ants (Nelson)  was  breaking  a  piece  from  a 
detached  rock  of  oonaiderable  size,  and 
weighing  about  200  potmds.  This  process 
had  to  be  accomplished  by  drilling  a  hole  in 
the  rock,  and  inserting  a  plug  therein,  which 
was  driven  in  with  such  force  as  to  cause  a 
break  and  separation  of  the  parts,  which 
was  the  usual  and  proper  course  adopted  for 
that  purpose.  There  was  evidence  to  show 
that  the  rock  which  was  broken  was  much 
nearer  the  outer  surface  of  the  level  on 
which  Nelson  stood  than  it  had  been  previ- 
ously placed  while  such  work  was  being 
done.  Nelson  proceeded  with  his  work  In 
this  respect  until  the  rock  was  broken,  when 
a  piece  thereof  flew  over  the  side  of  the  lev- 
el on  which  he  stood,  and  fell  upon  plaintiff, 
causing  the  Injuries  for  which  he  recovered 
a  substantial  verdict  At  tbe  time  of  the  ac- 
cident there  was  the  nsnal  complement  of 
men  engaged  at  the  quarry— being  20  In  num- 
beiv-wbo  were  placed  upon  the  different  lev- 
els by  the  foreman  in  charge  of  the  work 
there  conducted.  Full  authority  had  been 
delegated  to  blm  by  the  proprietor  to  direct 
and  regulate  the  details  of  the  business,  and 
to  supervise  the  same,  which  seems  to  have 
been  essential  and  necessary  to  the  success- 
ful and  proper  conduct  and  direction  of  tbe 
work.  The  plalntifl  had  first  been  put  to 
work  at  the  place  where  he  was  engaged  in 
drilling  by  the  foreman,  who  afterwards, 
without  giving  plaintiff  any  noUflcatlon  of 
the  fact  pnt  Nelson  on  the  level  above,  and 
directed  him  to  break  the  rock,  as  previously  - 
stated.  It  appears  that  plaintiff  did  not  know 
that  Nelson  was  placed  above  him,  or  of  his 
position  near  the  edge  of  the  level  on  which 
he  stood,  nor  was  he  warned  of  any  danger 
from  the  liability  of  pieces  of  rock  that  were 
broken  to  fall  upon  him. 

Two  propositions  are  insisted  upon  with 
mnch  ability  by  the  counsel  for  defendant 
viz.:  First  that  plaintiff  assumed  the  risk 
of  the  negligence  of  other  servants,  from  the 
cause  which  occasioned  his  injury;  second, 
that  if  the  foreman,  Nordeen,  was  negligent 
in  placing  Nelson  on  the  level  above  plaintiff, 
and  in  ordering  the  work  In  which  he  was 
engaged,  he  was  a  fellow  servant  of  the 
plaintltt,  and  that  for  such  negligence  the 
employer  would  not  be  liable. 

While  the  plaintiff  must  be  held  to  have 
assumed  all  the  ordinary  risks  of  his  em- 
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ployment,  the  evidence  did  not  require  the 
conclusion  that  he  knew  of  the  close  prox- 
imity to  the  outer  edge  of  the  level  where 
Nelson  was  at  work,  or  where  the  rock  from 
which  the  piece  which  fell  upon  plaintiff  was 
located;  nor  does  it  conclusively  appear  that 
plaintiff  knew  or  should  have  known  the  risks 
of  pieces  of  rock  falling  upon  employes  from 
the  levels  above;  and  under  these  circum- 
stances we  cannot  say,  as  a  matter  of  law, 
that  he  must  reasonably  have  anticipated  such 
consequences,  or  have  been  required  to  adopt 
the  view  that  he  must  protect  himself  there- 
from. We  therefore  hold  that  tliis  was  a  ques- 
tion for  the  Jury,  and  that  the  verdict  deter- 
mines this  issue  In  favor  of  plaintiff. 

The  evidence  was  also  sufficient  to  Justify 
the  view  that  the  position  of  Nelson,  at 
work  on  the  level  above  the  plaintiff,  attrib- 
utable to  the  orders  and  direction  of  the  fore- 
man, was  so  near  the  edge  of  the  blue-rock 
level  that  there  was  a  liability  of  broken 
rocks  falling,  occasioned  by  obedience  to 
these  directions,  and  that  it  might  have  re- 
quired the  foreman,  in  the  exercise  of  proper 
care,  either  to  warn  the  plaintiff  of  the  dan- 
ger thus  created,  which  was  not  done,  or 
change  his  location  to  a  safer  place. 

But  it  is  urged  that  the  foreman,  Nordeen, 
was  the  fellow  servant  of  plaintiff,  and  that 
for  his  negligence  in  the  respects  stated  the 
master  was  not  responsible.  The  obligation 
of  defendant  to  answer  for  his  foreman's 
negligence  depends  upon  whether  the  latter 
was  the  representative  of  the  employer  In 
the  performance  of  what  has  been  termed, 
In  legal  phrase,  the  personal  or  absolute  du- 
ties of  the  master.  Lindvall  v.  Wood,  41 
Mtain.  212,  42  N.  W.  1020,  4  L.  R.  A.  793; 
Vogt  v.  Honstain,  81  Minn.  174.  83  N.  W. 
633.  The  law  as  now  recognized  and  ai>- 
plied  in  this  state  on  this  subject  has  been 
stated  as  follows  by  Mr.  Justice  Brown  in 
PeiTas  V.  Booth  &  Ck>.,  82  Minn.  191,  84  N. 
W.  739,  85  N.  W.  179:  "Where  an  employ^ 
or  servant  who  is  clothed  with  special  pow- 
ers and  authority  with  respect  to  the  man- 
agement of  the  master's  business  and  the 
control  of  his  other  servants  in  the  matter  of 
the  performance  of  their  work,  and  to  whom 
is  delegated  the  performance  of  the  master's 
absolute  duty  to  other  servants  with  refer- 
ence to  the  obligations  to  provide  them  with 
safe  instrumentalities  and  a  safe  place  to 
work,  he  is,  aa  to  such  other  servants  or  em- 
ployes, a  vice  principal,  when  engaged  in  the 
performance  of  the  special  powers  and  an- 
thority  conferred  upon  him."  We  have  no 
doubt  either  that  the  duty  to  give  proper 
warnings  of  dangers  known  to  the  master, 
and  not  known  to  the  servant,  or  to  provide 
proper  regulations,  would  also  be  within  the 
personal  duties  of  the  master;  and  hence  the 
servant  commissioned  with  that  authority 
would,  in  such  respect,  be  a  vice  principal. 
Vogt  T.  Honstain,  supra;  Peterson  v.  Amer- 
ican Grass  Twine  Co.  (Minn.)  96  N.  W.  913. 
But  as  to  those  who  are  engaged  with  others 


In  a  common  employment,  or  in  the  details 
of  the  work,  the  performance  of  such  du- 
ties, though  diffa%nt  in  kind,  requires  than  lo 
be  regarded  as  fellow  servants.  Gittens  t. 
Wm.  Porten  Oo.  (unofficially  reported)  97  S. 
W.  378.  Often  the  question  becomes  one  of 
fact  whether  the  service  performed  by  tlie 
alleged  representative  of  the  master  Is  that 
of  vice  principal  or  that  of  fellow  servant 
and  in  such  cases  is  to  be  detn'mined.  under 
proper  instructions,  by  the  Jury.  Comers  t. 
Washbum-Crosby  Co.  (unofficially  reported) 
97  N.  W.  733.  But  in  this  case  the  fact  if 
not  in  dispute.  In  the  quarry  where  plain- 
tiff was  at  work  a  large  number  of  m»i  woe 
employed  at  the  same  time.  They  wer« 
placed  and  required  to  work  upon  different 
levels,  where  those  upon  one  level  conld  not. 
In  many  instances,  know  where  the  others 
had  been  placed,  or  what  they  were  doing. 
Their  location  and  duties  could  be  directed 
and  changed  at  any  time  by  the  foreman  wbo 
had  defendant's  authority  to  do  this;  also  to 
designate  the  work  done  by  each,  and  exact 
strict  obedience  to  his  orders.  The  mutual 
relations  of  other  servants  than  the  foreman 
involved  risks  and  hazards  that,  in  connec- 
tion with  the  work  to  be  done,  required  gen- 
eral supervision  by  one  person,  and  this  per- 
son was  the  foreman  who  had  been  selected 
by  defendant  His  authority  was  general, 
and  involved  risks  which  were  not  assumed 
by  plaintiff,  and  for  his  negligence  the  de- 
fendant was  responsible  to  the  same  extent 
as  if  defendant  were  present  and  exacted  the 
same  general  duties  he  bad  intmsted  to  an- 
other. 
Judgment  affirmed. 

START,  C.  J.,  absent,  sick,  took  no  part 


BROWN  T.  BATE3R,  SheiifiL 
(Supreme  Court  of  Minnesota.    Dec.  IB,  1903.) 

FRAUD-EVIDENCE-OnEiSTION    FOR   JDRT— AT- 
TACHMENT—CLAIM  OF  THIRD  PARTY. 

1.  In  cases  where  the  existence  of  fraod  de- 
pends upon  a  variety  of  circumstances  arisio; 
from  motive  and  intent  and  inferences  from  cir^ 
cumstantial  evidence,  the  conrt  sbouid  snbmit 
that  question  to  the  jury  with  proper  instmc- 
tiona  concerning  the  tests  of  fraud. 

2.  Evidence  considered,  and  held  that  tlie 
claim  of  ownership  to  property  seized  on  at- 
tachment at  the  suit  of  a  creditor  was  not  so 
conclusively  established  against  the  facts  and 
circumstances  indicating  that  such  asserted  own- 
ership was  colorable  and  fraudulent  as  to  jus- 
tify the  court  in  taking  that  issue  from  the 
jury,  to  whom  it  should  have  been  submitted. 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court,  Clay  County; 
li.  li.  Baxter,  Judge. 

Action  by  J.  D.  Brown  against  John  M. 
Bayer,  sheriff.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

James  M.  Witherow,  for  appellant.  F.  H. 
Peterson,  for  respondent. 

f  L  See  Fraud,  vol.  S,  Cent  Oif.  {  TL 
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LOVELY,  J.  Claim  and  delivery  to  recov- 
er a  car  load  of  live  stock  seized  by  the  sher- 
iff on  attacbment  Issued  in  an  action  against 
one  H.  H.  i^ker.  Tbe  property  was  claimed 
by  the  plaintiff  upon  bis  asserted  right  of 
o\\-nership.  It  was  sold  by  defendant  as  the 
property  of  tbe  debtor.  At  tbe  close  of  the 
evidence  the  trial  court,  upon  the  view  that 
the  evidence  conclusively  established  tbe 
plaintiffs  title,  instructed  the  Jury  that  the 
only  question  for  their  determination  was 
the  value  of  the  property  for  which  plaintiff 
would  be  entitled  to  a  verdict.  The  charge 
was  excepted  to  generally,  which  necessarily 
presents  the  question  whether  the  conclusion 
of  the  court  tliat  the  title  to  the  property  in 
plaintiff  liad  been  conclusively  established. 
There  was  a  motion  for  a  new  trial,  which 
was  denied.  From  this  order  defendant  ap- 
peals. 

Tbe  controverted  question  at  tbe  trial  was 
tbe  good  faith  of  certain  transactions  where- 
by Baker  acted  in  the  ostensible  capacity 
of  agent  for  plaintiff  in  the  purchase,  ship- 
ment, and  sale  of  the  stock,  which  was  dis- 
puted, it  being  claimed  by  the  defendant  for 
the  Judgment  creditor  that  the  asserted  title 
of  plaiutltr  was  colorable,  and  to  aid  Baker, 
an  insolvent  debtor,  by  fraudulently  protect- 
ing his  property  trom  subjection  to  other 
liabilities  than  that  of  such  debtor,  and  to  pre- 
fer the  Blrst  National  Bank  of  Hope,  of  which 
plaintiff  was  cashier.    There  was  evidence 
tending    to    support   plaintiff's    claim    that 
shortly  before  the  seizure  of  tbe  car  of  stock 
there  was  a  verbal  talk  between  plaintifT 
and  Baker  to  tbe  effect  that  the  latter  was 
to  buy  cattle;    that  he  would  pick  up  tbe 
stock  for  plaintiff,  who  was  to  furnish  tbe 
means.     Baker  was  to  attend  to  tbe  loading 
and  shipment  of  the  same  to  market,  and  the 
proSt  was  to  be  applied  to  reduce  an  existing 
indebtedness  of  Baker  to  the  Bank  of  Hope. 
Baker,  in  his  examination  at  the  trial,  stated 
that  he  was  acting  in  furtherance  of  this 
agreement   as   the   agent   of   plaintiff,    and, 
whether  this  statement  be  treated  as  a  legal 
conclusion  or  not,  we  shall  assume  that  an 
agreement  for  that  purpose  might  have  been 
entered  into,  and  that  a  letter  of  credit  was 
(urnished  Baker  by  platntifF  to  pay  for  cat- 
tle, and  that  the  profits  therefrom  were  to 
be  used  to  liquidate  an  indebtedness  in  which 
to  some  extent  tbe  plaintiff  was  interested, 
whereby    a    preference    was    thus    created 
against  the  claim  of  other  creditors  of  tbe 
debtor.    It  was  also  shown  that  Baker  was 
Insolvent,  and  that  his  insolvency  was  known 
to  the  plaintiff.    The  live  stock  shipped  was 
purchased  by  Baker  in  his  own  name,  and 
it  was  put  into  the  car,  billed  to  market  in 
the  name  of  plaintiff,  for  sale  by  Baker,  who 
had  manual  charge  and  control  of  it  en  route, 
which  made  the  question  of  the  right  of  pos- 
session open  and  for  the  jury.    The  means 
by  which  tbe  money  was  furnished  Baker  to 
pay  for  the  cattle  through  the  Bank  of  Hope 
was  a  letter  of  credit  famished  by  plaintiff 
«7N.W.— 4T 


as  cashier,  and  directed  to  the  Scandla  Amer- 
ican Bank  of  Crookston,  where  Baker  picked 
up  the  cattle,  and  put  them  in  tbe  car  for 
shipment.  There  were  some  changes  made 
in  the  books  of  the  Bank  of  Hope  with  refer- 
ence to  the  means  thus  furnished,  which  re- 
quired explanations  to  relieve  the  plaintiff 
of  the  suspicion  that  the  money  was  not  fur- 
nished by  the  bank  instead  of  himself.  Tbe 
explanations  might  have  been  accepted  by 
the  Jury,  but  they  were  not  allowed  to  pass 
thereon,  and,  taking  into  consideration  the 
fact  that  Baker  was  in  maniul  possession  of 
tbe  property,  tbe  insolvency  of  tbe  debtor, 
the  possible  benefit  of  protecting  tbe  prop- 
erty from  subjection  to  his  debts,  tbe  purpose 
in  the  transaction  of  giving  a  preference  to 
a  particular  creditor,  plaintiff's  ownership 
was  not  so  conclusively  establlBbed  that  the 
court  was  authorized  to  determine  absolutely 
tliat  tbe  verbal  agreement  upon  which  plain- 
tiff relied  was  made  and  carried  out  in  good 
faith.  In  cases  where  the  existence  of  fraud 
depends  upon  a  variety  of  circumstances  aris- 
ing from  motive,  Intent,  and  Inference  from 
circumstantial  evidence,  tbe  court  should 
submit  the  question  to  the  jury,  with  proper 
instructions  concerning  the  tests  of  fraud. 
Flack  V.  Nelll,  22  Tex.  253;  Blgelow  on 
Fraud,  p.  469.  The  litigated  question  as  to 
the  asserted  fraud  of  plaintiff  in  aiding  Ba- 
ker to  defeat  the  attachment  creditor  should 
have  been  submitted  to  the  jury.  Instead  of 
decided  by  tbe  court  It  was  a  clean-cut 
question  of  fact  for  the  constitutional  tri- 
bune—"a  Jury  of  twelve  men"— to  decide, 
and  the  denial  of  this  right  to  the  defendant 
by  the  court  was  erroneous. 

We  have  not,  in  view  of  the  criticism  that 
has  been  made  to  numerous  assignments  in 
the  admission  of  testimony,  felt  at  liberty  to 
consider  them,  and  it  is  unnecessary  to  do  so 
in  view  of  the  disposition  'we  are  required  to 
make  of  this  appeal. 

Order  reversed,  and  new  trial  granted. 

START.  0.  J.,  absent,  sick,  took  no  part 


CITY  OF  BJLY  v.  OONAN. 
(Supreme  Court  of  Minnesota.    Dec.  18,  1903.) 

BHINBNT    DOMAIN— MBASURB    OF    DAMAOSa- 

OPINION  BVIDBNCB— ASSIONMBNTS 

OF  BRROR. 

L  In  a  proceeding  to  condemn  a  piece  of  land 
appropriated  from  a  larger  tract  by  a  municipal 
corporation  to  be  used  in  extending  improve- 
ments to  its  waterworks,  held  that  the  true 
rule  of  damages  to  be  awarded  tbe  landowner  is 
the  market  value  of  the  property  taken  for  all 
legitimate  purposes,  and  the  fact  that  a  valu- 
able spring  enhances  the  market  value  of  the 
property  taken  was  a  proper  subject  of  In- 
quiry ;  and  the  further  fact  that  the  corpora- 
tion itself  was  supplying  water  to  the  people  did 
not  justify  It  in  depriving  the  landowner  of  the 
benefits  of  the  spring,  or  in  harinK  its  value  in 
that  respect  excluded,  nor  make  the  particulnr 
necessities  of  the  city  for  this  tract  so  distinct 
from  the  proper  elements  affectiug  Its  market 
value  that  its  peculiar  adaptation  for  purpose 
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ot  a  water  supply  could  not  be  considered. 
Union  Depot  t.  Bruniiwlck,  17  N.  W.  62B,  81 
Minn.  287,  47  Am.  Rep.  788,  considered  and  dii- 
tinEuiKhed. 

2.  The  exclusion  of  an  opinion  bj  one  witness, 
which  led  the  trial  court  to  limit  the  amount 
of  the  verdict,  held  to  be  erroueous  In  not  giving 
to  the  testimony  of  such  witness  any  weight. 

3.  Cappis  V.  Wiedemann,  90  N.  W.  808,  86 
Minn.  160,  and  Olson  v.  Berg,  81  N.  W.  1103, 
87  Minn.  277,  so  far  as  their  construction  there- 
in given  of  chapter  118,  p.  121,  Laws  1801,  to 
the  effect  that  assignments  of  error  must  l>e 
based  upon  either  an  exception  talcen  during 
tbe  trial  or  included  in  the  motion  for  a  new 
trial,  applied  and  followed. 

(Syllabus  by  the  C!oart) 

Appeal  from  District  Court  St  Louis  Coun- 
ty; Wm.  A.  Cant  Judge. 

Action  by  tbe  city  of  Ely  against  Eliza 
Conan  to  condemn  land.  On  entry  of  verdict 
defendant  moved  for  a  new  trial,  and  on  de- 
nial thereof  appeals.    Reversed. 

Porter  J.  Nefl,  for  appellant  Baldwin, 
Baldwin  A  Dancer,  for  respondent 

LOVELY,  J.  The  city  of  Ely,  through 
proper  proceedings  authorized  in  Its  charter, 
appropriated  an  acre  and  a  quarter  of  land 
adjacent  to  Its  municipal  waterworks.  Com- 
missioners were  appointed  to  appraise  the 
damages  to  the  landowner  (plaintiff  here), 
and  an  award  was  duly  returned,  from 
which  there  was  an  appeal  to  the  district 
court.  On  the  trial  the  only  question  was 
tbe  amount  of  compensation  plaintiff  was  en- 
titled to  recover.  At  the  close  of  the  evi- 
dence the  court  instructed  the  jury  that  the 
verdict  should  not  exceed  the  sum  of  |150 
per  acre,  which  was  adopted  by  the  verdict. 
Plaintiff  moved  for  a  new  trlnl,  which  was 
denied.    This  appeal  Is  from  that  order. 

It  appears  that  plaintiff  was  tlip  owner  of 
a  40-acre  tract  of  land  near  the  city,  of  which 
the  land  appropriated  was  a  port.  There 
was  a  Assure  spring  thereon  discharging 
large  quantities  of  water  daily,  which  un- 
der plaintiff's  claim  substantially  enhanced 
Its  market  valne  over  other  lands  in  the  same 
locality.  The  limitation  of  tbe  amount  re- 
coverable by  the  court  was  not  excepted  to, 
neither  wai  It  made  a  specific  point  of  ob- 
jection to  the  verdict  on  the  motion  for  new 
trial;  and  under  the  rule  we  have  been  re- 
quired to  adopt  In  giving  effect  to  choptcr 
113,  p.  121,  I.aw8  1801,  we  are  not  at  liberty 
to  review  errors  assigned  to  the  chorgo  of  the 
court,  or  to  several  other  orders  that  are 
criticised  upon  the  same  ground.  Cappis  v. 
Wiedemann,  80  Minn.  150,  00  N.  W.  868; 
Olson  V.  Berg,  87  Minn.  277,  81  N.  W.  1103. 

But  a  valuation  of  the  tract  taken  by  one 
wltbess  for  plaintiff  was  stricken  out  which 
order  was  duly  excepted  to  and  must  be  con- 
sidered. This  witness,  after  having  given  a 
detailed  description  of  the  land  taken,  and  its 
relation  to  tbe  whole  tract  from  which  It 
was  separated,  described  the  spring,  its  ca- 
pacity and  general  utility  for  the  purposes 
of  a  water  supply,  and,  having  shown  proper 


qualifications  to  express  an  opinion  of  :> 
market  value,  estimated  the  same  at  a  mc< . 
higher  sum  than  the  amount  which  the  jirr 
were  allowed  to  give  by  the  restriction  rf 
the  trial  court  No  other  witness  ratfd  t:- 
value  of  the  land  taken  higher  than  $l&u  f-t 
acre,  and  undoubtedly  the  theory  of  tt.- 
court.  In  limiting  the  amount  to  be  ailoTni 
by  tbe  verdict  of  the  jury,  was  that  the  opb- 
ion  of  this  witness  was  entitled  to  no  con^.: 
eratlon  whatever.  We  are  inclined,  to  \.-r 
of  the  entire  record,  to  treat  the  esttuj'> 
of  this  witness  with  more  importance  thu 
was  attributed  to  It  by  the  trial  conit  It 
might  have  been  too  high,  but  its  ezdoxloo. 
In  connection  with  the  grounds  upon  wbl"^ 
It  was  based,  did  not  require  tbe  jurr  to 
agree  to  tbe  fnll  extent  with  tbe  judginc:i: 
therein  expressed;  but,  if  It  had  any  propr 
tendency  to  appreciate  the  value  of  plnlntir< 
land  above  tbe  limit  fixed  by  tbe  court  '.l- 
consideration  of  Its  effect  was  for  the  jnrj. 
and  its  exclusion  was  error.  After  the  qc<« 
tlons  showing  the  qualification  for  the  joi': 
ment  of  tbe  witness,  the  direct  examinatioL 
proceeded  as  follows:  "Q.  Tou  are  acquaint- 
ed with  tbe  situation  of  affairs  In  Ely,  so  far 
as  the  water  supply  was  concerned  for  th- 
town  use?  A.  Yes.  Q.  Yon  are  fkmilLir 
with  this  spring?  A.  Yes,  sir.  Q.  And,  In  a 
general  way,  the  character  of  the  water  coed 
ing  from  the  spring?  A.  Yes,  sir.  Q.  .^ixl 
the  quantity  of  water  coming  from  thr 
spring?  A.  Yes,  sir.  Q.  And  do  yon  knoT 
whether  or  not  tbe  su:)ply  from  this  spHn; 
Is  constant  In  a  general  way?  A.  It  is  con 
stant  Q.  As  long  as  you  have  lived  tberf 
the  supply  has  been  about  tbe  same,  as  D»r 
as  you  can  Judge?  A.  Yes,  sir;  as  near  t* 
I  can  Judge.  Q.  Under  all  tbe  drcumstan 
ces  and  conditions  existing,  and  tbe  various 
uses  this  acre  of  ground  and  the  spring  upon 
it  may  be  put  to,  what  would  yon  say  is  tb^ 
value  of  this  acre  of  ground,  wltb  the  sprint 
on  It  for  all  purposes?  A.  I  should  say  tin.- 
000."  Upon  cross-examination  be  testitii-'l 
as  follows:  "Q.  Mr.  Conan,  you  base  th:: 
opinion  on  the  fact  that  yon  believe  tbls  i» 
tbe  only  available  supply  of  water?  A.  I 
think  that  has  a  great  deal  to  do  wltb  It 
Q.  And  the  fact  that  the  city  must  bare  It 
for  Its  water  snpply?  A.  It  is  tbe  most  r^- 
venient  Q.  And  any  other  water  suppij 
iwould  be  very  expensive?  A.  Yes.  Q.  Yn 
base  It  on  tbe  fact  of  Its  value  to  the  r;*; 
by  renson  of  that?  A.  Yes."  On  behalf  of 
plaintiff:  "Q.  By  'City  of  Ely*  you  mean  tb« 
people  of  the  city  of  Ely?  A.  Yes."  Ob 
crosB-examlnntlon:  "Q.  And  the  water  to 
supplied  to  the  city  of  Ely  through  thp  vr.- 
terworlts  of  the  city  very  largely?  There  at« 
some  wells  In  the  dty?  A.  Yes,  sir.  Q. 
And  you  have  based  your  opinion  as  to  the 
value  of  the  property  that  the  city  must  hsTf 
It  for  Its  water  supply?  A.  That  has  a  grfit 
deal  to  do  with  it  Q.  That  is  tbe  basis  o! 
your  valuation?  A.  Yes,  sir."  Were  it  n^: 
for   the   answer  to  this   last   question,   n* 
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ubt  could  be  raised  as  to  the  materiality 
the  testimony;  but  in  considering  the 
tiole  testimony  we  do  not  think  that  it 
ost  be  Inferred  ttiat  the  fact  that  the  city 
d  got  to  have  it,  and  that  Its  necessities 
tbcr  than  the  market  value  of  the  property 
which  Is  the  measure  of  the  landowner's 
mpeifsation — was  the  sole  standard  upon 
bich  the  witness  in  his  opinion  based  the 
uount  above  that  which  the  court  said  the 
ry  could  not  go  in  Its  award  of  compensa- 
>n.  We  should  not  be  too  finical  or  crit- 
ise  with  too  much  nicety  the  language  of 
lis  witness,  but  endeavor  to  consider  its  im- 
}rt  upon  the  foundation  be  bad  laid  for  his 
Mnion  with  a  reasonable  degree  of  llberali- 
r.  If  the  last  question  propounded,  which 
as  evidently  considered  the  crucial  test  of 
Is  qualification  to  give  an  estimate  by  the 
Durt,  bad  been  "was  the  fact  that  the  dty 
eeded  It  as  a  water  supply  for 'the  people 
f  Ely,"  Instead  of  that  "the  city  must  have 
:  for  the  water  supply  for  the  city,"  etc.— 
nd,  we  think,  taking  the  testimony  all  to- 
other, that  the  former  was  what  might  have 
)oen  understood  by  the  witness— an  afBrma- 
Ive  answer  thereto  would  have  fairly  em- 
)raced  elements  affecting  the  general  market 
rales  of  the  property  to  all  persons  or  corpora- 
tions who  would  or  might  be  likely  to  purchase 
the  same.  Instead  of  the  peculiar  necessity  for 
the  municipal  Improvement,  which  gave  the 
selection  of  this  particular  piece  an  enhanced 
value  to  the  city  by  reason  of  its  location 
rather  than  Its  available  attributes  for  a  wa- 
ter supply. 

There  Is  no  important  difference  in  the 
rule  adopted  by  the  courts  as  to  the  true 
measure  of  compensation  where  land  is  tak- 
en in  invltum.    As  held  in  a  leading  case  in 
the  United  States  Supreme  Court:   "In  deter- 
mining the  value  of  land  appropriated  for 
public  purposes, 'the  same  considerations  are 
to  be  regarded  as  in  the  sale  of  property  be- 
tween private  parties.     The  Inquiry  In  such 
case  must  be,  what  is  the  property  worth  In 
the  market,  viewed  not  merely  with  refer- 
ence to  the  uses  to  which  It  Is  at  the  time 
applied,   but  with  reference  to  the  uses  to 
which  It  Is  plainly  adapted?    Property  Is  not 
to  be  deemed  worthless  because  Its  owner  al- 
lows It  to  go  to  waste,  or  to  be  regarded  as 
valueless  because  he  Is  unable  to  put  It  to 
any  use.    Others  may  be  able  to  use  It  and 
make  it  subserve  the  necessities  or  conven- 
iences of  life.    Its  capability  of  being  made 
thug  available  gives  It  a  market  value  which 
can  be  readily  estimated.    So  many  and  va- 
ried are  the  circumstances  to  be  taken  Into 
consideration   In    determining   the   value   of 
property  condemned  for  public  purposes,  that 
it  Is  perhaps  Impossible  to  formulate  a  rule 
to  govern  its  appraisement  in  all  cases.    Ex- 
ceptional drcnmstances  will  modify  the  most 
carefnlly  guarded  rule;    but  in  general  it  Is 
to  be  said  that  the  compensation  to  the  own- 
*f  Is  to  be  estimated   by  reference  to  the 
nsw  to  which  the  property  is  suitable,  hav- 


ing regard  to  the  existing  business  or  wants 
of  the  community,  or  such  as  may  reasonably 
be  expected  in  the  Immediate  future." 
Boom  Co.  V.  Patterson,  88  TJ.  S.  403,  25  L. 
Ed.  200.  See,  also.  Railway  Co.  v.  Woodruff, 
49  Ark.  381,  6  S.  W.  792,  4  Am.  St  Rep.  61; 
Currle  v.  Waverly,  etc.,  Co.,  52  N.  J.  Law, 
381,  20  Atl.  56,  19  Am.  St  Rep.  452;  Allo- 
way  V.  Nashville,  88  Tenn.  512.  13  S.  W.  123, 
8  L.  R.  A.  123. 

In  the  same  Hue  this  court  has  held  that  a 
person  is  entitled  to  the  fair  value  of  bis 
property  for  any  use  to  which  It  is  adapted, 
and  for  which  it  is  available,  and  for  which 
It  may  be  sold.  He  is  entitled  to  the  value 
of  bis  property  for  any  use  to  which  It  may 
be  applied,  and  for  which  it  would  ordinarily 
sell  In  the  market,  whether  that  use.  be  one 
to  which  It  Is  presently  applied,  or  some  oth- 
er to  which  It  is  adapted.  Any  evidence  Is 
competent,  and  any  fact  proper  to  be  consid- 
ered, which  legitimately  bears  upon  the  mar- 
ket value  of  the  property.  King  v.  Minne- 
apolis U.  R.  Co.,  32  Minn.  224,  20  N.  W.  135. 
And  further  It  was  said  In  this  case,  "that  by 
market  value  of  property  is  meant  what  ptur- 
chasers  generally  would  pay  for  It;  not  what 
men  would  pay  who  had  no  particular  object 
in  view  In  purchasing,  and  no  definite  plan 
as  to  the  use  to  which  to  put  it.  The  owner 
has  a  right  to  its  value  for  the  use  for  which 
it  would  bring  the  most  In  the  market" 

We  cannot  adopt  the  view  of  counsel  that 
the  course  pursued  by  the  trial  court  Is  jus- 
tified by  the  previous  decisions  of  Stinson  v. 
C,  St.  Paul  &  M.  Ry.  Co.,  27  Minn.  284,  6 
N.  W.  784,  or  Union  Depot  v.  Brunswick,  31 
Minn.  297,  17  N.  W.  626,  47  Am.  Rep.  789. 
In  the  former  case  a  witness  was  not  al- 
lowed to  give  the  land's  value  for  railroad 
purposes,  who  bad  said  that  "I  don't  think 
that  my  life  has  been  sufilclently  spent  with 
railroads  to  justify  me  in  saying  what  It 
would  be  worth  for  railroad  or  any  other 
than  building  purposes."  But  this  court  did 
not  hold  that  the  general  uses  to  which  rail- 
roads might  adapt  the  property  was  not  a 
proper  consideration  to  be  taken  Into  account 
in  appraising  its  value.  The  point  decided 
went  upon  the  showing  as  to  the  qualifica- 
tions of  the  witness,  and  was  not  as  here, 
the  basis  of  an  actual  order  limiting  the 
amount  of  recovery.  In  the  latter  case  tbe 
proceeding  was  to  condemn  land  for  railway 
purposes  for  a  particular  railroad  from  one 
place  to  another  in  tbe  city  of  Stillwater, 
and  a  witness  was  asked  and  allowed  to  an- 
swer the  question,  "Is  there  any  other  route 
by  which  connection  can  be  made  between 
the  lower  depot  and  the  upper,  except  across 
this  land?"  to  which  the  answer  was,  "Not 
that  I  know  of,"  which  was  held  to  be  er- 
ror. The  court  goes  no  further  In  this  case 
than  to  hold,  in  reversing  the  court  below, 
that  "the  peculiar  dlttlcnltles  of  extending 
the  line  north  of  the  lower  to  the  upper  de- 
pot, which  interfered  with  its  construction, 
and  made  the  use  of  a  certain  route  requisite. 
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did  not  fairly  tend  to  show  the  market  value 
o(  the  property,  or  even  Its  general  fitness 
for  railroad  purpose,  but  made  the  exclusive 
necessity  of  use  of  the  land  appropriated  an 
essential  and  distinctive  criterion  In  deter- 
mining the  measure  of  damages."  But  in  the 
case  at  bar  it  is  contended,  and  we  think 
properly  so,  that  the  necessity  of  the  city  or 
the  people  of  the  city  for  a  water  supply 
might  be  considered  as  an  element  of  its 
value,  and  does  not  distinctively  Involve  such 
exclusive  requirement  for  the  land  by  the 
city  as  would  make  the  excluded  estimate 
depend  entirely  upon  its  special  necessities 
therefor,  based  upon  its  own  peculiar  situ- 
ation relative  to  the  land  taken,  rather  than 
to  a  legitimate  use  to  which  it  might  be 
adapted  by  any  person  or  corporation  sim- 
ilarly situated  or  desiring  to  engage  In  the 
same  business.  If  respondent  thought  the 
estimate  of  the  witness,  In  connection  with 
his  entire  testimony,  had  embraced  Improper 
elements  of  Judgment,  be  could  have  pro- 
tected the  city  from  any  possible  injurious 
effects  by  securing  instructions  that  would 
have  limited  its  application  to  the  correct  rule 
which  was  involved  in  the  answer  to  such  an 
extent  that  weight  should  have  been  given  to 
it.  Ordinarily  the  admission  or  exclusion  of 
opinion  evidence,  where  it  is  not  of  a  deter- 
minative character,  is  not  regarded  as  sufiS- 
clent  to  Justify  a  reversal;  but  in  this  case 
such  exclusion  was  regarded  by  the  court  as 
Justifying  its  restriction  to  the  amount  of  re- 
covery, and  was  prejudicial. 
Order  reversed,  and  new  trial  granted. 

START,  a  J.,  absent,  sick,  took  no  part 


JOURDAIN  T.  LUCHSINGER. 
(Supreme  Court  of  Minnesota.    Dec.  18,  1903.) 

MUNICIPAL  COURTS-JURISDICTION-COUNTBR- 

CLAIM— DAMAGES  IN  TORT— RECORD 

ON  APPEAL. 

1.  In  an  action  in  the  municipal  court  of  Still- 
water, which  has  jurisdiction  to  determine  ac- 
tions at  law  where  the  amount  in  controversy 
does  not  exceed  $500,  but  is  required,  where 
there  is  a  counterclaim  over  plaintiff's  demand 
which  exceeds  that  sum,  to  certify  the  action  to 
the  district  court  for  trial,  held,  that  it  is  within 
the  authority  of  the  municipal  judge  to  deter- 
mine whether  the  facts  set  forth  in  such  coun- 
terclaim, regardless  of  amount,  constitute  a 
cause  of  action,  to  properly  exercise  its  authori- 
ty to  transfer  the  case. 

2.  Upon  the  allegations  of  an  answer,  where 
defensive  matter  is  set  forth  by  way  of  counter- 
claim, and  the  amount  claimed  therein  presents 
a  controversy  exceeding  the  amount  within  the 
jurisdiction  of  the  municipal  court,  held,  upon 
the  answer  Interposed,  that  matters  sounding  in 
tort  arose  from  the  claim  set  forth  in  the  com- 
plaint, and  were  a  proper  subject  of  counter- 
claim, and  that  the  municipal  judge  properly 
considered  the  sufficiency  of  such  counterclaim 
as  incidental  to  the  exercise  of  its  authority  to 
transfer  the  cause  to  the  district  court. 

3.  While  the  certificate  of  the  clerk  of  the 
municipal  court  to  this  court  is  technically  de- 
fective, in  not  showing  that  copies  of  all  pa- 


pers are  returned,  it  appears  thi 
and  such  defect  is  disregarded. 
(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  < 
A.  E.  Doe,  Judge. 

Action  by  Mary  Jourdain  i 
Luchsinger.  From  an  order  ove: 
tiff's  demurrer  to  a  countered 
peals.    Affirmed. 

C.  Henntngsen  and  H.  H.  Gill< 
lant    F.  V.  Comfort,  for  respon 

LOVELT,  J.  Appeal  from  t] 
court  of  the  city  of  Stillwater  fi 
overruling  plaintiff's  demurrer  < 
claim,  and  certification  of  the 
district  court  of  the  First  Jndl 
It  was  here  objected  that  the 
the  clerk  of  the  municipal  court 
that  all  the  records  filed  la  th 
been  returned.  The  return  of 
tecbnically  defective  in  this  re 
the  inference  were  authorized  ) 
returned  that  there  might  be 
omitted  which  the  court  had  cc 
should  regard  this  objection  as 
our  examination  of  the  record  i 
with  the  conceBSioDB  and  state: 
briefs  of  both  counsel  Indicates 
doubt,  the  return  includes  ever: 
sary  to  a  determination  of  tb( 
sented  in  the  assignments  of  c 
such  circumstances,  we  are  no 
be  technical,  but,  upon  the 
which  clearly  includes  all  that  1 
ed  upon,  we  are  able  to  pass  u] 
tions  presented,  and  therefore  I 
certificate  of  the  clerk,  thougl 
Insufficient,  does  not  require  in 
dismissal  of  the  appeal.  Acker 
ver,  23  Minn.  567;  Coleman  v. 
Minn.  222,  30  N.  W.  811;  Vass 
bell,  79  Minn.  167,  81  N.  W.  828 

This  action  was  brought  to  re 
use  of  seven  horses  which  pla 
leged  in  the  complaint,  had  let 
for  a  designated  period  upon  th< 
Ing  that  they  were  to  be  pro] 
and  cared  for,  and  to  be  used 
work;  that,  as  further  set  fort 
did  not  comply  with  the  terms 
ment  to  properly  care  for  the  h 
by  plaintiff  sustained  darat^eE 
nated  sum;  that  he  also  failed 
of  the  horses  as  required  by  th 
but  had  converted  It  to  bis  oi 
a  demand  for  damages  of  $480, 
in  addition  to  certain  denials  li 
further  avers  that  the  horses  w 
furnished  were  afflicted  with 
and  Infectious  disease,  within  tl 
of  the  plaintiff,  but  unknown  1 
whereby  the  latter  was  requin 
necessary  medical  treatment  ft 
of  plaintiff;  that  the  horses  • 
were  also  afflicted  with  disease 
contracted  from  plaintiff's  bois 
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of  them  had  to  be  killed— claiming  damages 
by  way  of  counferclalm  In  the  sum  of  $1,080. 
To  thlB  counterclaim  plaintiff  Interposed  a 
reply,  with  a  demurrer  upon  the  ground  that 
the  connterdalm  set  forth  in  the  answer  is 
not  one  that  can  be  set  np  against  the  cause 
of  action  alleged  In  the  complaint.  The  mu- 
nicipal court  overruled  the  demurrer,  and 
held  that  the  answer  contained  a  substantial 
cause  of  action  In  favor  of  defendant,  and 
certified  the  cause  to  the  district  court. 

The  contention  of  plaintiff  on  this  appeal 
is  that  the  municipal  court  was  not  author- 
ized to  entertain  jurisdiction  of  the  cause, 
further  than  to  make  certification  thereof 
when  the  answer  was  interposed,  since  the 
eonstmctlon  of  the  answer  required  Judg- 
ment upon  the  sufficiency  of  the  counter- 
claim, when  the  affirmative  demand  therein 
forbade  the  right  to  do  more  than  transfer 
the  cause. 

The  municipal  court  of  Stillwater  is  au- 
thorized to  determine  civil  actions  or  pro- 
ceedings where  the  amount  in  controversy 
does  not  exceed  $500,  and  where  a  counter- 
claim In  excess  of  that  sum  over  plaintiff's 
claim  Is  Interposed,  and  Is  made  to  appear, 
the  Judge  of  that  court  shall  cause  an  en- 
try of  the  fact  to  be  made  In  the  record, 
cease  all  further  proceedings  In  the  case, 
and  certify  and  return  to  the  district  court 
for  Washington  county  a  transcript  of  all 
entries  made  in  the  record,  with  all  process- 
es and  other  papers  relating  to  the  suit.  In 
the  same  manner  as  upon  an  appeal  from 
Justice  court,  and  thereupon  the  district 
court  shall  proceed  in  the  case  to  final  Judg- 
ment according  to  law.  Section  46,  c.  6,  p. 
319.  Sp.  I^ws  1887.  It  follows  that  If  It 
was  the  duty  of  the  municipal  Judge  to  cer- 
tify the  case  to  the  district  court,  as  provid- 
ed for  in  the  statute  which  we  have  referred 
to.  It  had  no  authority  to  try  the  cause;  but 
we  are  inclined  to  hold,  in  giving  effect  to 
the  essential  power  to  exercise  its  necessary 
functions,  that  It  had  a  right  to  pass  upon 
the  sufficiency  of  the  answer  so  far  as  to 
ascertain  whether  or  not  an  affirmative  claim 
was  stated  therein,  which  required  the  trans- 
fer of  the  cause,  and  it  is  not  apparent  how 
this  could  be  done  without  determining 
whether  the  counterclaim  was  a  proper  one, 
which  involved  the  question  whether  it  stat- 
ed a  cause  of  action  In  favor  of  defend- 
ant, and  that  It  was  such  a  cause  of  action 
as  could  be  interposed  by  way  of  counter- 
claim in  a  civil  action.  While  the  municipal 
court  conld  not  determine  the  cause,  it  was 
authorized  to  decide  the  question  whether  It 
should  be  removed,  and  hence  impliedly  to 
pass  upon  a  showing  of  the  facts  which 
might  or  might  not  deprive  It  of  Jurisdiction, 
and  hence  the  sufficiency  of  the  answer  for 
that  purpose,  for  a  mere  demand  for  a  larger 
sum  than  was  within  the  Jurisdiction  of  the 
court  ought  not,  of  Itself,  regardless  of  the 
apparent  merits  upon  which  it  was  founded, 
to  require  the  removal.    This  Is  a  practical 


question,  to  be  disposed  of  upon  a  broad  view 
of  the  Just  and  proper  duties  of  the  munici- 
pal Judge  in  a  case  where  such  facts  appear 
as  would  require  a  transfer  of  the  cause 
under  the  statute,  and  upon  a  reasonably 
liberal  construction  of  the  allegations  of  the 
answer,  wherein  it  inferentially,  at  least.  Is 
made  to  appear  that  the  horses  which  plain- 
tiff let  the  defendant,  which  were  afflicted 
with  the  disease  oontracted  therefrom  by  de- 
fendant's horses,  were  a  part  of  a  bunch 
which,  under  a  designated  agreement  set  forth 
In  the  answe^,  came  Into  defendant's  posses- 
sion by  reason  thereof;  and  it  must  be  beld, 
under  the  previous  decisions  of  this  court, 
that  the  matter  set  up  by  way  of  defense 
arose  In  pursuance  of  and  In  carrying  out  the 
agreement  referred  to  In  the  complaint,  and, 
as  such,  would  be  a  proper  subject  of  coun- 
terclaim, although  sounding  in  tort.  Goebel 
V.  Hough,  26  Minn.  252,  2  N.  W.  847;  Mc- 
Lane  v.  Kelly,  72  Minn.  385,  75  N.  W.  001. 
Order  affirmed. 

START,  0.  J.,  absent,  sick,  took  no  part 


WILSON  V.  CITY  OP  MITCHELL. 

(Supreme  Court  of  South  Dakota.    Dec.  29, 
1903.) 

MUNICIPAL  CORPORATIONS  —  POWERS  —  OFFI- 
CERS—TORTS— WAIVER— LIABILITY  OF  CITY- 
tJSE  OF  PROPERTY— NOTICE. 

1.  Where  a  cit^  had  no  knowledge  that  an  ar- 
tesian well,  which  Its  officers  connected  with 
the  city  water  mains,  was  located  on  plaintiff's 
property,  the  city  was  not  liable  to  plaintiff  (or 
use  and  occupation  thereof. 

2.  The  allowance  of  a  plumber's  bill  for  con- 
necting an  artesian  well  with  the  city  water ' 
mains,  by  the  city  council,  which  bill  contained 
nothing  tending  to  show  that  the  well  was  not 
located  on  city  property,  was  not  suQlcient  to 
show  notice  to  the  city  that  the  well  belonKed 
to  plaintiff,  and  that  the  city  bad  no  right  to 
appropriate  the  water  therefrom. 

3.  VVhere  a  city  had  no  power  to  connect  its 
waterworks  system  with  an  artesian  well  be- 
longing to  plaintiff  without  his  consent,  the  act 
of  the  city  s  officers  in  so  doing  was  not  bind- 
ing on  the  city,  so  as  to  render  it  liable  (or  wa- 
ter so  appropriated. 

4.  Where  a  city  was  not  liable  for  the  tres- 
pass of  its  officers  In  connecting  plaintiff's  arte- 
sian well  with  its  water  mains,  plaintiff  could 
not  waive  the  tort,  and  recover  the  reasonable 
value  of  the  water  so  appropriated,  in  an  ac- 
tion against  the  city. 

Appeal  from  Circuit  Court,  Davison  Coun- 
ty; Frank  B.  Smith,  Judge. 

Action  by  James  A.  Wilson  against  the 
dty  of  Mitchell.  From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

B.  P.  Wanzer,  for  appellant  P.  H.  Wlnsor 
and  Preston  &  Hannett  for  respondent 


CORSON,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  of  the  defendant  the  sum  of 
$694,  the  alleged  value  of  the  use  and  oc- 
cupation of  a  certain  city  lot,  with  an  ar- 
tesian well  thereon,  belonging  4o  the  plain- 
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tur,  for  a  period  of  about  seven  years.  A 
yerdict  was  directed  In  favor  of  the  defend- 
ant, and  the  plaintiff  has  appealed. 

At  the  close  of  all  the  evidence  the  de- 
fendant moved  the  court  to  direct  a  verdict 
for  the  defendant  upon  the  ground  that  the 
undisputed  evidence  showed  tliat  the  city  did 
not  sink  a  well  upon  the  lot  in  question,  and 
did  not  ratify  the  act  of  the  superintendent 
of  the  waterworks  in  coonectiug  the  city 
mains  with  the  well,  and  that  there  was  no 
evidence  In  the  case  tending  to  prove  that 
the  city,  at  the  time  that  It  allowed  the  bill 
of  the  city  plumber  for  connecting  the  city 
waterworks  with  the  well,  knew  that  the 
well  in  question  was  upon  the  lot  of  the 
plaintiff,  and  not  upon  the  city  property. 
The  motion  was  granted,  and  the  motion  for 
a  new  trial  denied. 

'  It  appears  from  the  evidence  that  In  1893 
the  plaintiff  was  the  owner  of  the  city  lot, 
and  artesian  well  thereon,  and  that  in  the 
latter  part  of  that  year  the  superintendent  of 
the  waterworks  of  said  city  caused  a  connec- 
tion to  be  made  .between  the  city  mains 
and  the  said  artesian  well  without  any  con- 
tract between  the  city  and  the  plaintiff,  and 
without  the  plaintiff's  consent  There  was 
no  evidence,  however,  tending  to  prove  that 
the  municipality  had  any  knowledge  or  no- 
tice that  the  well  belonging  to  the  plaintiff 
bad  been  connected  with  the  city  water- 
works, other  than  the  fact  that  the  same  had 
been  connected  by  the  city  plumber  by  order 
of  the  superintendent  of  the  waterworks, 
and  the  fact  of  the  allowance  by  the  city  of 
the  plumber's  bill  for  doing  the  work  and 
furnishing  the  material  therefor;  but  It  was 
not  shown  that  either  the  superintendent  of 
the  waterworks,  the  city  plumber,  or  tbe  city 
council  knew  that  the  well  was  upon  plaln- 
tifTs  property.  The  liability  of  the  city  is 
sought  to  be  maintained  upon  the  ground 
that  tbe  plaintiff's  well  was  connected  with 
the  city  waterworks  under  the  direction  of 
the  superintendent  of  the  same,  and  that  the 
city  used  the  water  for  the  period  above 
stated.  It  is  also  claimed  by  the  appellant 
that  tbe  city  is  liable,  the  same  as  an  Indi- 
vidual, upon  an  Implied  contract,  and,  there- 
fore, it  being  shown  that  the  city  has  used 
the  lot  and  well  thereon  during  the  time 
stated,  the  plaintiff  Is  entitled  to  recover  for 
the  use  and  occupation  of  the  same.  It  is 
undoubtedly  true  that  under  the  modern  de- 
cisions a  municipal  corporation  may  be  lia- 
ble upon  an  Implied  contract,  If  an  express 
contract  would  be  within  the  powers  of  the 
municipality,  delegated  to  It,  and  tbe  city 
has  ratified  the  act  of  Its  oflScers;  but  the 
claim  that  the  city  ratiiied  the  act  of  the 
superintendent  of  the  waterworks  by  allow- 
ing the  plumber's  bill  for  making  tbe  connec- 
tion l8  not  tenable.  There  Is  nothing  In  the 
bill  itself  Indicating  that  the  work  was  for 
connecting  the  waterworks  with  the  well  up- 
on the  plaintiff's  lot  Tbe  Item  in  the  bill 
claimed  to   have  constituted  tbe  ratification 


of  the  act  of  tbe  superlntenden 
terworks  reads  as  follows: 
work  for  cl£y  plumber  iu  cor 
well  with  mains,  $44;"  and  for  i 
assisting  same,  $34.  Only  one 
hers  of  the  city  council  was  cal 
ness,  and  he  testified  that  as  i 
tbe  finance  and  waterworks  a 
approved  the  bill,  but  at  the 
proved  It  he  supposed  the  wo: 
upon  a  city  lot  It  Is  well  se 
act  of  an  agent  is  not  ratifie 
principal  la  fully  advised  of  i 
connected  with  the  act  it  is  cla 
fles.  Sbull  T.  New  Blrdsall  Co 
86  N.  W.  654.  It  not  being 
shown  that  either  the  auperintc 
waterworks  or  any  member  of  t 
cll  had  any  knowledge  that  tbi 
works  had  been  connected  with 
longing  to  the  plaintiff,  there 
ficatlon  that  can  biud  the  city. 

But  there  la  a  more  satlsfactoi 
denying  the  city's  liability.  Tl 
Ity  had  no  authority  to  conue< 
works  system  witb  the  well  of 
without  his  consent,  and  the 
therefore,  had  no  authority  to 
tiff's  property,  and  the  city  coul 
ratify  the  act  of  Its  agent  In 
connection.  As  the  city  had 
enter  upon  private  property  am 
the  same  to  public  use,  except 
ner  provided  by  law  for  cone 
such  property,  the  defendant  ( 
the  power  to  enter  upon  the  lot 
tiff  and  use  the  same  for  pul 
without  hlB  consent  The  acts  ( 
of  a  municipality  cannot  bind  I 
are  acting  within  the  scope  ol 
expressly  granted  by  Its  charte 
rily  incident  thereto,  or  indlspe 
proper  exercise  of  the  powers  gr 
Falls  V.  Kirby,  6  8.  D.  62,  60  I 
L.  B.  A.  621. 

It  Is  contended  on  the  part  o 
ant  that  it  was  competent  for 
to  waive  the  tort  and  sue  upoi 
contract  for  the  use  and  occu] 
premises,  and  recover  the  valu( 
and  occupation.  This  right  m: 
clsed  in  the  case  of  an  indivldui 
rule  has  no  application  to  the  c 
nlcipal  corporation,  as  the  po'^ 
corporation  are  limited,  and  it 
else  such  as  are  not  expressly 
necessarily  incident  to  the  po 
In  Rowland  v.  City  of  Gallatin 
42  Am.  Rep.  395,  tbe  Supreme  i 
sourl,  discussing  a  similar  qv 
"Conceding  the  plaintiff's  clali 
gard,  and  the  finding  of  tbe  coi 
be  correct  still  there  is  no  aul 
charter  of  the  city  of  Gallatin 
for  the  oflBcer  of  the  city,  in  pui 
ordinance  or  otherwise,  to  enter 
property,  and  remove  earth  or  c 
therefrom,  or  in  any  other  mai 
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tberewltb,  for  the  purpose  of  Improving  the 
streets  of  said  city;  and  the  city  cannot, 
therefore,  be  held  liable  for  the  acts  charged. 
Tbomson  t.  City  of  BoooTllle,  61  Mo.  283; 
Hunt  T.  Same,  65  Mo.  C20  [27  Am.  Bep.  299]." 
In  that  case  the  premises  of  the  plaintiff 
were  entered  upon  by  the  street  commission- 
er of  the  city  under  the  verbal  direction  of 
the  mayor.  But  as  we  have  seen,  the  court 
held  tliat  the  municipality  was  not  liable.  It 
is  true  that  was  an  action  of  trespass,  but 
ODdoubtedly  the  same  rule  would  have  been 
held  had  the  plaintlflT  waived  the  tort  and 
sued  for  the  value  of  the  material  taken  from 
the  lot  The  basis  of  the  action  would  have 
been  the  trespass  committed  by  the  street 
commissioner.  So,  in  the  case  at  bar,  the 
trespass  of  the  superintendent  of  the  water- 
works in  connecting  the  waterworks  system 
with  the  well  of  the  plaintiff  is  the  basis  of 
this  action,  for  which  trespass,  as  we  have 
seen,  the  city  would  not  be  liable.  Waiving 
the  tort,  therefore,  by  plaintiff,  and  seeking 
to  recover  upon  an  implied  contract,  does 
not  change  the  rights  of  the  parties.  As 
bearing  upon  this  question,  see  Cavanagh  v. 
Boston,  139  Mass.  426,  S2  Am.  Bep.  716; 
Seele  v.  Deering,  79  Me  343,  10  Atl.  45,  1 
Am.  St  Rep.  314;  Smith  v.  City  of  Bochester, 
76  N.  T.  606;  Morrison  v.  City  of  Lawrence, 
98  Mass.  210;  Bowland  v.  City  of  Gallatin, 
75  Mo.  134,  42  Am.  Bep.  305. 

We  are  clearly  of  the  opinion,  therefore, 
that  tbe  plaintiff,  under  the  evidence  in  this 
case,  was  not  entitled  to  recover,  and  that 
the  court  below  rightly  directed  a  verdict  in 
favor  of  the  defendant  The  Judgment  of 
tbe  circuit  court  and  the  order  denying  a 
new  trial  are  affirmed. 


COUGHBAN  ▼.  GEBMATN  et  al. 

Supreme  Court  of  South  Dakota.    Dec.  29, 
1903.) 

ATTACHMENT  — NONRESIDENT  —  DEFENDANTS 
-OWNERSHIP  OF  PROPERTY— EVIDENCE-AL- 
TERNATIVE FINDING  —  BUFFICIENCY^JUDO- 
MBNT— BBTTINO  ASIDE. 

1.  In  •  proceeding  to  set  aside  a  Judgment, 
It  appeared  that  the  two  defendants, were  non- 
residents; that  service  had  been  by  publica- 
tion; that  the  cause  of  action  was  a  joint  and 
several  note  executed  by  defendants;  that  on 
affidavit  and  an  order  of  court  finding  "that 
tbe  defendants,  or  one  of  them,"  had  property 
io  the  jurisdiction  of  the  court,  the  property 
had  been  attached  and  sold  to  satisfy  the  judg- 
ment Both  defendants  joined  in  the  motion  to 
vacate  the  Judgment,  without  offering  any  evi- 
dence as  to  the  ownership  of  the  property  af- 
fected by  the  judgment,  and  there  was  nothidg 
in  or  aliunde  the  record  to  contradict  the  find- 
ing of  the  court  Held,  that  the  finding  of  the 
court  was  prima  facie  evidence  that  the  de- 
fendants, or  one  of  them,  owned  the  property. 

2.  Where  defendants  are  jointly  and  several- 
ly liable  on  a  note  on  which  judgment  had  been 
rendered  against  them  in  a  state  other  than 
that  of  their  domicile,  service  being  by  publi- 
cation, making  the  Validity  of  the  judgment 
depend  on  the  defendants  having  property  in 
the  jnrisdiction  of  the  court,  a  finding  that  "d» 


fendants,  or  one  of  them,  has  property  withip 
tbe  jurisdiction  of  the  court,"  is  lufficient  to 
sustuio  the  validity  of  the  Judgment 
.  Corson,  J.,  dissenting. 

On  rehearing.  Former  opinion  (87  N.  W. 
627)  adhered  to,  and  order  below  reversed. 

HANEY,  P.  J.  The  complaint  In  this  ac- 
tion, which  was  duly  verified,  and  Vhich 
states  a  cause  of  action  founded  on  a  Joint 
and  several  promissory  note  executed  by  the 
defendants,  was  filed  February  5,  1896.  On 
the  same  day  certain  real  property  In  Minne- 
haha county  was  attached  "as  the  property 
of  the  defendants."  An  order  for  service  by 
publication  having  been  made,  the  summons 
was  personally  served  on  each  of  the  defend- 
ants In  tbe  state  of  Minnesota,  each  of  whom 
defaulted;  and  on  March  18,  1886,  a  Judg- 
ment was  rendered  wherein  It  was  ordered 
and  adjudged  "that  the  plaintUC,  E.  W.  Ceugh- 
ran,  have  and  recover  of  tbe  defendants, 
Charles  R.  Germain  and  Harta  B.  Germain, 
tbe  sum  of  1322.87,  besides  the  sum  of  ^6.30, 
costs  and  disbursements,  amotmtlng  In  the  ag- 
gregate to  the  sum  of  $349.17."  Thereafter 
execution  was  Issued,  the  attached  realty  was 
sold,  and  the  same  was  pm-chased  by  the 
plalntifT.  In  September,  1899,  the  plaintiff 
was  served  with  tbe  following  notice:  "To 
E.  W.  Coughran,  the  Above-Named  Plaintiff, 
and  Charles  L.  Brockway,  His  Attorney: 
You  will  plense  take  notice  that  the  above- 
named  defendants,  appearing  especially  for 
that  purpose,  and  limiting  their  appearance  to 
the  purpose  of  this  motion  only,  will  on  Mon- 
day, the  2d  day  of  October,  1899,  at  9  o'clock 
a.  m.  of  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  move  tbe  court  at  tbe 
circuit  court  room,  at  the  courthouse  In  the 
dty  of  Sioux  Falls,  in  said  county  of  Minne- 
halia,  to  set  aside  the  Judgment  in  the  above- 
enUUed  action,  dated  March  18,  1896,  and  all 
proceedings  subsequent  thereto,  for  the  rea- 
son that  no  i)er8onal  service  of  the  summons 
and  complaint  was  made  upon  the  defendants, 
or  either  of  them,  within  the  state,  and  the 
affidavit  for  tbe  publication  of  the  summons 
upon  which  the  order  for  the  service  of  the 
summons  by  publication  was  made  does  not 
state  the  facts  necessary  to  give  the  court  Ju- 
risdiction to  make  said  order,  and  the  court 
never  obtained  jurisdiction  of  the  person  of 
said  defendants.  Said  motion  will  be  made 
upon  the  affidavit  for  the  publication  of  sum- 
mons and  all  the  files  and  proceedings  In  said 
action."  On  tbe  hearing  of  this  motion,  an 
order  vacating,  annulling,  and  setting  aside 
the  Judgment  and  all  proceedings  in  the  ac- 
tion, taken  after  its  rendition,  was  entered. 
On  plaintlflTs  appeal  therefrom,  such  order 
was  reversed.  Cochran  v.  Germain,  15  S.  D. 
77,  87  N.  W.  627.  Subsequently  a  rehearing 
was  granted. 

Adhering  to  the  conclusion  reached  by  a 
majority  of  tbe  court  in  Its  former  decision, 
to  the  effect  that  the  circuit  court  was  Jus- 
tified, when  making  the  order  for  publication. 
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In  finding  that  a  cause  of  action  existed,  and 
that  the  defendants  could  not,  after  due  dili- 
gence, be  found  within  the  state,  more  ex- 
tended consideration  will  be  given  the  con- 
tention that  the  Judgment  Is  void  because  It 
does  not  appear  on  the  face  of  the  record  that 
the  defendants  had  property  within  the  state. 
In  discussing  this  branch  of  the  case,  it 
must  be  assumed  that  a  Joint  and  several  ob- 
ligation arising  from  contract  was  owing  from 
the  nonresident  defendants  to  the  resident 
plaintiff.  Every  state  owes  protection  to  Its 
own  citizens.  This  state,  through  its  tribu- 
nals, may  subject  property  situated  within  its 
limits,  owned  by  nonresidents,  to  the  payment 
of  the  demands  of  its  own  citizens  against 
them;  and  the  exercise  of  this  Jurisdiction  In 
no  respect  infringes  on  the  sovereignty  of  the 
state  where  the  owners  are  domiciled.  It  is 
In  vlftue  of  the  state's  Jurisdiction  over  the 
property  of  the  nonresident  situated  within 
its  limits  that  its  tribunals  can  inquire  into 
the  nonresident's  obligations  to  its  own  citi- 
zens, and  the  Inquiry  can  then  be  carried  only 
to  the  extent  necessary  to  control  the  disposi- 
tion of  the  property.  If  the  nonresident  have 
no  property  in  the  state,  there  is  nothing  upon 
which  the  tribunals  can  adjudicate.  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565. 
In  this  class  of  cases,  though  the  court  is 
without  Jurisdiction,  unless  the  fact  that  the 
nonresident  has  property  in  the  state  exists, 
its  finding  to  that  ^ect  Is  prima  facie  evi- 
dence of  the  fact  where  the  proceeding  is 
collaterally  attacked.  Bunker  v.  Taylor,  13 
S.  D.  433,  83  N.  W.  555.  Whether  the  attack 
In  this  case  be  termed  direct  or  collateral,  the 
ruling  of  the  court  below  on  the  motion  to 
vacate  involved  precisely  the  same  question 
that  would  have  been  presented,  had  the  Judg- 
ment been  offered  in  evidence  on  the  trial  of 
another  action.  Defendants'  motion,  made 
"upon  the  affidavit  for  the  publication  of  sum- 
mons and  all  the  files  and  proceedings  In  the 
notion,"  on  the  sole  ground  that  the  court  was 
without  Jurisdiction,  did  not  invoke  the  ex- 
ercise of  discretion,  as  where  one  seeks  to 
have  a  default  set  aside;  nor  did  it  require 
or  authorize  the  review  of  any  mere  irregu- 
larities or  errors.  It  asserted  that  the  Judg- 
ment was  void.  By  that  assertion  It  must 
stand  or  fall.  If  the  court  was  without  Ju- 
risdiction to  render  the  Judgment  it  did,  such 
Judgment  is  a  nullity,  whenever  and  however 
attacked.  If  the  court  possessed  Jurisdiction, 
its  Judgment,  however  erroneous,  must  be  sus- 
tained on  this  appeal.  Coughran  v.  Markley, 
15  S.  D.  37,  87  N.  W.  2,  Both  defendants 
Joined  in  the  motion  to  vacate,  without  offer- 
ing any  evidence  as  to  the  ownersihlp  of  the 
property  affected  by  the  Judgment.  There- 
fore the  validity  of  the  Judgment,  depending 
as  it  does  on  the  existence  of  the  fact  of 
ownership,  must  be  determined  alone  from 
an  inspection  of  the  record  upon  which  the 
motion  to  vacate  was  made.  The  Judgment 
Itself  contains  no  reference  to  the  property. 


The  order  for  publication  of  ti 
finds,  in  the  language  of  the  afl 
the  defendants,  or  one  of  them,  b 
erty  In  the  county  of  Minnehaha 
South  Dakota,  within  the  Jurisdl 
court,  and  that  the  plaintiff  has 
same  to  be  levied  upon  under  a 
attachment,  duly  issued  out  of 
There  being  nothing  in  or  allund 
to  the  contrary,  the  fact  is  esti 
the  purposes  of  this  appeal,  that 
property,  which  was  within  th< 
owned  by  the  defendants,  or  one 
It  was  owned  by  both  defendants 
talnly  subject  to  the  payment  i 
claim.  If  it  was  owned  by  eltt 
it  was  as  certainly  subject  to  su 
because  the  obligation  was  Joint 
Whether  owned  by  one  or  both,  ' 
being  within  the  state,  was  wit 
trol  of  the  court  for  the  purpo 
clng  an  obligation  which  both  def< 
Jointly,  and  each  was  severall; 
perform.  In  the  face  of  the  fi 
property  did  belong  to  one  of  th< 
can  this  court  say  that  it  beloi 
tier?  If  not,  the  process  of  the 
only  what  was  lawfully  subjec 
satisfaction  of  plaintiff's  claim, 
now  appeared  that  the  attached  i 
owned  by  Charles  Germain  alone 
Judgment  be  vacated  even  as  to 
think  not.  The  law  respects  foi 
substance.  It  neither  does  nor  ; 
acts.  Rev.  Civ.  Code,  §§  2427,  2-1 
personal  in  form,  the  Judgment 
Is  binding  on  either  defendant 
c.\tent  of  his  or  her  interest  in 
property.  The  proceeding  is  es: 
in  rem.  It  is,  in  substance,  mere 
cation  to  the  effect  that  certain  de 
erty,  in  the  custody  of  the  cour 
one  or  both  of  two  Jointly  and  S( 
gated  nonresident  debtors,  shall 
to  the  extinguishment  of  their  obi 
yond  this,  the  Judgment  has  no 
ever.  If  either  of  the  defendants 
the  property,  he  or  she  is  not  ht 
slightest  degree.  The  only  vital 
whether  the  attached  property  w 
the  payment  of  the  plaintiff's  d 
talnly  was,  if  it  was  owned  by  i 
defendants,  and  the  fact  establii 
record  Is  that  it  was  owned  by  ( 
at  least 

Attention  Is  called  by  argumei 
to  Brettell  v.  Deffenbacb,  8  S.  ] 
W.  167.    When  that  case  was 
court  prepared  the  headnotes  to 
to  which  resort  should  be  bad 
Ing  what  abstract  principles  wer 
to  be  established.    The  thh-d  para 
syllabus  is  as  follows:    "In  an  a 
Joint  claimants  and  purported  ov 
estate  to  obtain  the  exclusive  ] 
nnd    title    thereto,    a    Judgment 
grautiug  such  relief,  and  quietl 
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9  snch  property  In  plalntUt  as  against  the 
efendanta  jotntly,  one  of  -whom  was  never 
erred  nor  appeared  In  the  action,  Is  erroneous, 
nd  should  be  set  aside  on  motion."  That 
here  is  a  substantial  distinction  between  er- 
oneoas  and  void  Judgments  is  too  well  estab- 
ished  to  require  the  citation  of  authorities. 
n  Brettell  ▼.  Deffenbach,  the  court,  dealing 
rith  a  motion  to  open  a  default,  made  within 
be  year,  determined  that  a  certain  personal 
udgment  'was  erroneous,  while  In  the  case  at 
lar  we  decide  that  a  proceeding  In  rem  is  not 
.-old  on  its  face.  The  two  cases  are  clearly 
listlnguiahable. 

Reaffirming  onr  former  decision  in  this  ac- 
Jon,  tbe  order  appealed  from  is  reversed. 

CORSON.  J.,  dissenting. 


STATE  ex  i«I.  SCHILLING  v.  BfKNZIB  et 
al..  County  Com'rs. 

(Supreme  Court  of  Sbuth  Dakota.    Dec.  29, 
1903.) 

MANDAMUS— TO  COUNTY  COMMISSIONERS— IN- 
CREASING NUMBER  OF  COMMISSIONERS  — 
CONSIDERATION  OF  PETITION— RELATOR. 

1.  A  taxpayer  or  elector  Is  a  proper  party  to 
apply  for  mandamus  to  compel  performance  by 
couuty  coDuuiBEiuners  of  a  public  duty. 

2.  An  alternative  writ  of  mandamus  to  coun- 
ty commissioners  sufficiently  states  the  t^rticu- 
lar  duty  they  are  required  to  perform,  it  con- 
taining a  copy  of  a  petition  asking  for  five 
couuty  commissioners,  alleged  to  have  been 
sigued  by  one-third  of  the  legal  voters  of  the 
ci.uuty,  and  presented  to  each  of  defendants; 
the  allecatioD  that  defendants,  county  commis- 
i:ioners,  have  failed  and  refused  to  call  the  coun- 
ty judge  and  county  auditor  together  to  act 
with  said  county  commissioners  as  a  commis- 
sion to  consider  said  petition  in  accordance  with 
law  and  Comp.  Laws  1887,  S  577;  and  conclud- 
ing with  the  mandate  that  they  forthwith  meet 
at  the  office  of  tbe  county  auditor,  and  call  to- 
gether with  them  the  county  judge  and  county 
auditor  to  form  a  commission  for  consideration 
Ql  the  petition  and  further  complying  with  sec- 
tions 576,  B77. 

3.  Itev.  Pol.  Code,  S  850,  authorizing  appeals 
from  all  decisions  of  county  commissioners  on 
matters  properly  before  them,  does  not  furnish 
a  remedy  where  the  commissioners  have  re- 
fused to  consider  a  petition  to  increase  the 
number  of  commissioners. 

4.  Comp.  Laws  1887,  {  676,  provides  that 
when  a  third  of  the  legal  voters  of  a  county  pe- 
tition the  county  commissioners  that  they  de- 
sire five  commissioners  for  tbe  county,  and  that 
it  be  divided  into  five  districts,  it  snail  be  the 
dnty  of  the  commissioners  to  call  the  county 
judge  and  county  auditor  together,  and  that  tbe 
commissioners  and  the  county  judge  and  coun- 
ty auditor  are  a  commission  to  carry  out  the 
provisions  of  the  next  section.  Section  577 
[irovides  that  on  the  meeting  of  the  commission 
they  shall  elect  a  chairman  and  a  secretary ; 
their  proceedings  shall  be  reduced  to  writing, 
and  signed  by  all  the  members,  and  filed  with 
the  county  auditor;  and  they  shall  then  consid- 
er the  petition,  and,  if  satJNfied  that  a  third  of 
the  legal  voters  of  the  county  has  petitioned 
them,  then  such  commission  shall  proceed  to 
divide  the  county  into  five  districts.  Held  that, 
U  tbe  petition  served  on  tiie  county  commission- 
ers purported  to  be  signed  by  a  third  of  the 
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legal  voters  of  the  county,  It  was  their  duty  to 
call  the  county  judge  and  the  county  auditor 
together,  it  bemg  for  the  commission,  and  not 
for  the  commissioners,  to  determine  whether  It 
was  signed  by  such  third. 

Appeal  from  Circuit  Court,  Charles  Mix 
County;   B.  G.  Smith,  Judge. 

Mandamus  on  the  relation  of  J.  F.  Schilling 
to  William  H.  Menzle  and  others,  county 
commissioners.  From  an  adverse  judgment, 
defendants  appeal.    Affirmed. 

6.  F.  Harben  and  Adam  Grimes,  for  appel- 
lants. J.  W.  Lindsay  and  D.  L.  P.  X^mb,  for 
respondent. 

HANBY,  P.  J.  This  special  proceeding.  In- 
stituted by  a  resident  freeholder,  taxpayer, 
and  voter  of  Charles  Mix  county  to  compel 
tbe  defendants,  county  commissioners  of  that 
cotmty,  to  call  together  the  coimty  Judge  and 
county  auditor  for  the  purpose  of  considering 
a  petition  asking  for  five  county  commission- 
ers, resulted  in  a  decision  favorable  to  tbe  re- 
lator, and  tbe  defendants  appealed. 

It  Is  contended  that  the  court  erred  in  over- 
ruling defendants'  motion  to  dismiss  on  the 
grounds:  (1)  That  the  proceeding  was  com- 
menced and  prosecuted  without  the  knowl- 
edge, advice,  or  consent  of  tbe  state's  attor- 
ney; and  (2)  that  the  relator  has  no  special, 
specific,  peculiar  interest  different  from  any 
other  citizens  of  tbe  county.  This  conten- 
tion is  clearly  untenable.  Wbere  tbe  relief 
sought,  as  In  this  case,  Is  a  public  matter,  or 
one  of  public  right,  any  taxpayer  or  elector 
may  apply  for  and  obtain  a  writ  of  manda- 
mus in  a  proper  case  to  enforce  performance 
of  a  public  duty.  State  v.  Lien,  9  S.  D.  297. 
68  N.  W.  748. 

It  is  next  contended  that  tbe  court  erred  in 
overruling  a  demurrer  to  tbe  alternative  writ 
for  the  reason  that  it  failed  to  state  what 
particular  duty  the  defendants  were  required 
to  perform.  Tbe  demurrer  may  have  been 
overruled  or  disregarded  as  unauthorized  by 
the  statute.  Rev.  Code  Civ.  Proc.  f  708. 
Waiving,  however,  tbe  question  of  practice, 
tbe  writ  was  not  defective  in  tbe  respect 
charged.  It  contained  a  copy  of  the  petition, 
alleged  to  have  been  signed  by  one-third  of 
tbe  legal  voters  of  the  county,  and  presented 
to  each  of  tbe  defendants;  numerous  facts  in 
connection  therewith;  the  allegation  "that 
tbe  said  Wm.  H.  Menzle,  Frank  S.  Strohbehn, 
and  Oscar  L.  Boyden,  county  commissioners 
of  said  Charles  Mix  county,  have  ever  since 
tbe  said  22nd  day  of  March,  1901,  the  day 
tbe  said  petition  was  presented  to  them  as 
above  stated,  failed  and  refused,  and  still 
fail  and  refuse,  to  call  tbe  county  judge  and 
county  auditor  together  to  act  with  tbe  said 
county  commissioners  as  a  commission  and 
tK>ard  to  consider  said  petition  in  accordance 
with  law  and  section  577,  Compiled  Laws 
[1887]  of  South  Dakota";  and  concluded  with 
the  following  mandate:  "Therefore  we  do 
command  you  that  immediately  after  the  re- 
ceipt of  this  writ  that  you  forthwith  meet  at 
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tbe  office  of  the  county  auditor  of  said  coun- 
ty, at  W'deeler,  S.  D.,  and  call  together  with 
you  the  county  Judge  and  county  auditor  of 
said  county  for  the  purpose  of  forming  a 
board  and  commission  for  the  due  considera- 
tion of  said  petition  and  further  complying 
with  sections  570  and  577,  Compiled  Laws  of 
tbe  State  of  South  Dakota,  and  you  do  tbe 
acts  mentioned  herein,  or  that  you  show 
cause,"  etc.  Sections  811,  812,  Rev.  Pol. 
Code  (Comp.  Laws  1887,  St  576,  577),  contain 
the  following  provisions:  "Whenever  one- 
tbhrd  of  the  legal  voters  of  any  organized 
county  of  this  state  shall  petition  the  county 
commissioners  that  they  desire  five  county 
commissioners  for  such  county  and  that  such 
county  be  divided  into  five  commissioner's 
districts,  it  is  hereby  made  tbe  duty  of  said 
county  commissioners  to  call  tbe  county 
Judge  and  county  auditor  together  wltliln 
twenty  days.  Tbe  said  county  commission- 
ers, county  Judge  and  county  auditor  are 
hereby  constituted  a  commission  and  author- 
ized to  carry  out  tbe  provisions  of  the  suc- 
ceeding section.  Upon  the  meeting  of  tbe 
commission  as  in  the  preceding  section  pro- 
vided for,  they  shall  take  and  subscribe  an 
oath  to  perform  their  duty  Impartially  and 
for  tbe  best  interest  of  such  county,  and  elect 
one  of  tbelr  number  chairman  and  one  secre- 
tary of  the  commission.  Their  proceedings 
shall  be  reduced  to  writing  and  signed  by  all 
tbe  members  and  filed  with  tbe  county  audi- 
tor. They  shall  then  consider  the  petition  of 
such  legal  voters,  and  if  satisfied  that  at 
least  one-third  of  tbe  legal  voters  of  such 
county  as  shown  by  tbe  last  election  returns, 
has  petitioned  them,  then  such  commission 
shall  proceed  to  divide  such  county  into  five 
districts,  and  so  divide  It  that  no  two  of  the 
then  acting  commissioners  shall  reside  In  one 
district"  Tbe  statute  contains  further  pro- 
visions relating  to  the  numbering  of  districts 
and  appointment  of  additional  commissioners, 
not  involved  in  this  case.  After  the  alleged 
petition  was  presented  to  tbe  defendants,  it 
was  their  duty  under  this  law  to  call  the 
county  Judge  and  county  auditor  together 
for  the  purpose  of  constituting  a  commission 
to  consider  such  petition.  This  is,  in  sub- 
stance, what  the  writ  alleges  they  failed  and 
refused  to  do,  and  is,  in  substance,  what  they 
were  commanded  to  do,  or  show  cause  why 
it  should  not  be  done.  The  contention  that 
this  proceeding  cannot  be  maintained  because 
the  relator  had  a  plain,  speedy,  and  adequate 
remedy  under  tbe  statute  authorizing  appeals 
"from  all  decisions  of  the  board  of  county 
commissioners  upon  matters  properly  before 
them"  (Rev.  Pol.  Code,  {  850)  la  clearly  un- 
tenable for  the  very  obvious  reason  that  no 
decision  of  the  board  of  county  commission- 
ers was  or  could  be  Involved;  and  If,  by  any 
possible  construction,  a  decision  of  the  com- 
mission, provided  for  by  the  statute,  consist- 
ing of  county  commissioners.  Judge,  and  au- 
ditor, could  be  regarded  as  a  decision  of  the 
board  of  county  commissioners,  there  was  no 


decision  from  which  an  appeal 
been  taken,  because  the  memt 
commission  had  failed  and  reft 
meet  for  tbe  purpose  of  consider 
tion.  To  compel  a  meeting  of  th< 
and  the  making  of  a  decision  v 
puri)ose  for  which  this  proceedli 
tuted. 

An  answer  having  been  interx 
ordered  that  tbe  following  quesi 
be  submitted  to  a  Jury:  "(1)  '' 
tltlon,  a  copy  of  which  Is  set  onl 
of  mandamus  issued  herein,  pres< 
Ham  H.  Menzie.  Oscar  L.  Boydei 
S.  Strohbehn  during  the  month  < 
D.  1901,  and  on  or  before  the  22d 
for  their  consideration?  (2)  Did 
at  said  time  purx>ort  to  contain  t 
residents  and  legal  voters  of  sa 
Charles  Mix  to  the  number  of 
the  votes  cast  at  the  last  gen^ 
held  on  the  6th  day  of  NovemI 
Charles  Mix  county.  South  Dal 
one-third  In  number  of  twenty-i 
and  forty-eight  (2.148)  ?'  Befo 
was  impaneled  tbe  defendants 
court  to  submit  these  further  qu( 
Did  the  defendants,  either  on  th 
5th  days  of  April,  1901,  at  the  rei 
of  said  board  of  county  comn 
Charles  Mix  county.  South  Dak 
faith  demand  of  tbe  auditor  of 
or  other  parties  who  were  in  cl 
said  petition,  tbe  petition,  so  tha 
take  action  thereon  as  provlde< 
57C  of  the  Compiled  Statutes  of 
South  Dakota?  (2)  If  answer  b 
did  the  said  county  auditor,  or 
having  said  petition  in  charge, 
low  the  defendants  said  petition 
action  could  not  be  taken?'  The 
denied  on  the  ground  that  the  qu 
immaterial,  to  which  ruling  th< 
excepted.  Tbe  Jury  answered  c 
ted  Interrogatory  in  the  afflrmat 
terrogatories  requested  by  the 
were  clearly  immaterial.  Tbe 
provided  for  by  tbe  statute  musi 
founded  with  the  board  of  cou 
sioners.  The  two  are  distinct  i 
bodies,  with  distinct  and  sepa 
The  petition  which  invokes  the  i 
commission  must  be  presented  t 
commissioners,  not  to  the  board 
dltor.  The  commission  elects  iti 
man  and  secretary.  Its  proceed! 
signed  by  all  of  its  members,  i 
with  the  auditor.  Tbe  latter  ha 
perform  except  to  receive  and  re 
ord  of  such  proceedinga  Hence  I 
Immaterial  wbat  may  or  may  n( 
done  by  the  board  at  Its  regular  i 
or  what  demands  may  or  may  n< 
made  on  the  auditor  for  an  inspi 
petition.  He  was  not  the  legal 
that  instrument  at  any  time  pric 
sideration  by  the  duly  organized 
On  the  other  band,  the  Interrot 
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Jltted  by  the  coiirt  embraced  all  the  material 
ssues  presented  by  the  pleadings.  If  the  pe- 
ition  described  In  the  writ  was  presented  to 
he  defendants,  and  It  purported  to  be  signed 
>y  one-third  of  the  legal  voters  of  the  county, 
t  was  the  duty  of  the  defendants  to  call  to- 
gether the  Judge  and  auditor,  organize  the 
lommlsBlon,  and  proceed  to  consider  such  pe- 
tition. Whether  at  least  one-third  of  the  le- 
gal voters  of  such  county,  as  shown  by  the 
last  election  returns,  had  in  fact  joined  In 
the  petition,  was  a  question  to  be  determined 
by  the  commission  after  being  organized,  not 
by  the  defendants  or  by  the  circuit  court 
This  is  dear  from  the  language  of  the  stat- 
ute. "They  [the  members  of  the  commission] 
shall  then  [after  having  qualified  and  select- 
ed a  chairman  and  secretary]  consider  the 
petifion  of  such  legal  voters,  and  if  satisfied 
that  at  least  one-third  of  the  legal  voters 
*  *  *,  then  such  commission  shall  proceed 
to  divide  such  county  into  five  districts." 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


ROCErFORD  V.  SCHOOL  DIST.  NO.  11, 

LYMAN  COUNTY,  at  al. 

(Supreme  Court  of  South  Dakota.    Dec.  29, 

1903.) 

SCHOOL-DISTRICT  ORDERS— CLAIMS— VALIDITY 
-ALLOWANCE— PRESUMPTIONS— DEMAND  OP 
PAYMENT— COMPLAINT— DEMURRER  —  SEP- 
ARATE  DEFE24DANTS— JOINDER. 

1.  A  school-district  order,  duly  issued,  of 
which  plaintiff  in  an  action  thereon  was  the 
owner,  ia  prima  facie  evidence  that  a  valid 
claim  against  the  district  has  been  lawfully  pre- 
sented and  allowed. 

2.  Where  a  complaint  In  an  action  on  a 
school-district  order  set  out  the  order,  and  al- 
leged that  payment  had  been  refused,  the  com- 
plaint was  not  demurrable  on  the  ground  that 
It  failed  to  allege  a  demand. 

3.  Where  several  defendants  united  in  demur- 
ring to  the  complaint,  and  it  stated  a  cause  of 
action  against  one  of  them,  the  demurrer  should 
be  overruled  as  to  alU 

Boiler,  J.,  dissenting. 

Appeal  from  Circuit  Qport,  Minnehaha 
County;  Joseph  W.  Jones,  Judge. 

Action  by  O.  B.  Rochford  against  School 
District  No.  11  of  Lyman  county,  S.  D.,  and 
others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    Reversed. 

Joe  Klrby,  for  appellant  John  O.  Bar- 
tine,  for  respondents. 

HANET,  P.  J.  In  this  action  the  plalntltt 
appealed  from  an  order  sustaining  a  de- 
murrer to  the  complaint,  the  allegations  of 
which  are  as  follows:  "(1)  That  School  Dis- 
trict No.  11,  Lyman  county,  is  a  corporation 
duly  organized  and  existing  under  the  laws 
of  the  state  of  South  Dakota.  (2)  That  on 
or  about  the  24th  day  of  October,  1901,  said 
School  District  No.  11,  Lyman  county,  made 
and  delivered  to  the  National  Educational 
Company  its  order  upon  the  treasurer  there- 

11.  8m  Plakdins,  vol.  ».  Cent  Dig.  |  HO. 


of  in  writing,  by  which  said  school  district 
by  its  clerk  and  chairman,  ordered  the  said 
treasurer  to  pay  the  said  National  B<ducation- 
al  Company,  or  bearer,  the  sum  of  $127.50. 

(3)  That  thereafter  the  said  defendants  Amos 
De  Witt  and  Ole  Johnson  guarantied.  In  writ- 
ing, the  payment  of  said  order,  which  order 
is  as  follows,  to  wit:  'State  of  South  Da- 
kota, County  of  Lyman.  $127.50.  October 
24,  1901.  Treasurer  of  School  District  No. 
11:  Pay  to  National  Educational  Company, 
or  bearer,  the  sum  of  one  himdred  twenty- 
seven  and  *«/i«o  dollars,  for  three  sets  of 
Primary  Lang;uage  Series,  at  forty-two  and 
fifty-one  hundredths  dollars  each,  constitut- 
ing a  six  years'  course  in  language,  science, 
nature  and  elementary  history,  out  of  any 
money  in  your  hands  not  otherwise  appro- 
priated, belonging  to  the  general  fund  of  said 
School  District.  Issued  by  authority  of  sold 
district  and  payment  guarantied  by— Amos 
De   Witt    Clerk.    Ole   Johnson,    Chairman.' 

(4)  That  the  plaintiff  is  now  the  owner  of 
said  order,  and  that  the  said  defendants  have 
refused  to  pay  the  same,  although  long  past 
due." 

The  only  ground  of.  the  demurrer  demand- 
ing attention  is  that  the  complaint  does  not 
state  facts  su£Scieut  to  constitute  a  cause  of 
action.  The  demurrer  admits  that  the  de- 
fendant school  district  issued  the  order  set 
out  in  the  complaint,  that  the  plaintiff  is  the 
owner  of  such  order,  anl  that  the  district 
has  refused  to  pay  ii.  .\u  order  so  Issued  is 
presumptively  valid.  It  is  prima  facie  evi- 
dence that  a  valid  claim  against  the  district 
has  been  lawfully  presented  and  allowed. 
Stewart  v.  Custer  Co.,  14  S.  D.  155,  84  N.  W. 
764;  Thomas  Kane  &  Co.  v.  Hughes  Co.,  12 
S.  D.  438,  81  N.  W.  894;  Meyer  v.  School  Dis- 
trict 4  S.  D.  420,  57  N.  W.  68;  Heffleman  v. 
Pennington  Co.,  3  S.  D.  162,  62  N.  W.  861; 
Merchants'  Nat  Bank  v.  McKlnney,  2  S.  D. 
106,  48  N.  W.  841;  The  Edinburg  Am.  L.  & 
M.  Co.  V.  City  of  Mitchell,  1  S.  D.  593,  48  N. 
W.  131.  Therefore,  for  the  purposes  of  this 
appeal,  it  stands  confessed  that  when  this 
action  was  commenced  the  district  was  ow- 
ing plaintiff  a  valid  debt  which  it  refused  to 
pay.  It  is  contended,  however,  that  the  com- 
plaint Is  fatally  defective  In  falling  to  show 
that  the  order  was  presented  for  payment 
before  the  action  was  begun.  This  Is  not 
tenable.  It  is  alleged  that  payment  was  re- 
fused. Where  a  demand  is  a  prerequisite  to 
a  right  of  action,  an  allegation  that  the  de- 
fendant refused  to  pay  is  sufficient,  as  such 
allegation  impliedly  shows  a  demand.  Fer- 
guson V.  Hull,  136  Ind.  339,  36  N.  R  254; 
Divan  V.  Loomls,  68  Wis.  150,  31  N.  W.  760; 
Hammond  v.  Mason,  92  TJ.  &  724,  23  L.  Ed. 
767.  So,  assuming  that  the  complaint  should 
affirmatively  show  that  the  order  was  pre- 
sented for  payment  we  conclude  that  it  states 
a  cause  of  action  against  the  school  district 
All  the  defendants  having  united  In  demur- 
ring to  the  complaint  if  it  states  a  cause  of 
action  against  either  of  them  the  demurrer 
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should  have  been  overruled.    6  Ency.  PL  & 
Pr.  321. 
The  order  appealed  from  U  reversed. 

FULLER,  J.  (dissenting).  Sections  2336 
and  2337  of  the  Revised  Political  Ck)de  au- 
thorize the  school  treasurer  to  pay  a  valid 
warrant  of  the  school  board  only  upon  pre- 
sentation at  a  time  when  there  is  money  in 
his  bands  or  subject  to  his  order  for  its  pay- 
ment, and  when  there  is  no  money  for  that 
purpose  he  is  required  to  indorse  thereon  as 
of  that  date,  "Presented  for  payment  and 
not  paid  for  want  of  funds."  Greely  v.  Mc- 
Coy, 3  S.  D.  218,  62  N.  W.  1050;  State  ex  rel. 
City  of  Huron  v.  Campbell,  7  S.  D.  668,  64 
N.  W.  1125;  Stewart  v.  Caster  Oouiity,  14  8. 
D.  166,  84  N.  W.  764;  Bast  Union  Township 
V.  Ryan,  86  Pa.  459;  City  of  Central  v.  Wll- 
coxen,  3  Colo.  566. 

In  the  absence  of  anything  to  indicate  that 
the  foregoing  warrant  was  presented  to  the 
school  treasurer  for  payment  at  a  time  when 
funds  were  available,  or  any  facts  excusing 
the  holder  from  presenting  the  same,  a  cause 
of  action  is  not  stated. 


FIRST  NAT.  BANK  OP  CHARLES  CITY 

et  al.  V.  D.  a  B.  JOHNSON  LAND 

MORTG.  CO.  et  al. 


(Supreme  Ourt  of  South  Dakota. 
1903.) 


Dec.  29, 


PLEADINOS— MISJOINDER  OP  CAUSES— INTER- 
EST IN  LITIOATION— SEPARATE 
COUNTS— AIDER. 

1.  Under  Code  Civ.  Proc.  {  144,  providing 
that  plaintiff  may  unite  in  the  complaint  sev- 
eral causes  of  action,  but  that  the  causes  unit- 
ed must  belong  to  one  of  the  specified  classes, 
and,  except  in  actions  to  foreclose  a  mortgage, 
must  affect  all  the  parties  to  the  action,  a  com- 
plaint in  an  action  to  quiet  title  and  for  the 
cnncellntion  of  certain  instruments  aSectiuK  the 
title,  which  in  the  first  cause  of  action  stated 
therein  shows  no  interest  in  one  of  the  joint 
plaintiffs,  and  in  the  other  cause  of  action  shows 
nn  interest  in  both  plaintiffs,  la  bad  for  mis- 
joinder of  causes  of  action. 

2.  A  complaint  which  is  bad  for  falling  to 
show  in  one  cause  of  action  stated  therein  any 
interest  in  the  subject-matter  in  one  of  the  par- 
ties plaintiff  cannot  be  aided  by  considering  the 
allegations  of  the  other  cause  of  action  to  show 
such  plaintiff's  interest. 

Appeal  from  Circuit  Court,  Spink  County; 
J.   H.   McO>y,  Judge. 

Action  by  the  First  National  Bank  of 
Charles  City  and  another  against  the  D.  S. 
B.  Johnson  Land  Mortgage  Company  and  an- 
other. From  an  order  overruling  demurrer 
to  the  complaint,  defendants  appeal.  Revers- 
ed. 


Charles  M.  Stevens,  for  appellants. 
Keenan,  for  respondents. 


S.  A. 


CXDRSON,  J.  This  case  comes  before  us  on 
an  appeal  from  an  order  overruling  separate 
demun-ers  interposed  by  the  defendants  to 

1  a.  See  Pleading,  vol.  39,  Cent.  Dig.  H  U7,  118. 


the  plaintiffs'  complaint  Tl 
were  upon  the  following  groi 
That  several  causes  of  action  a 
united  therein.  Second.  That  '• 
of  action  does  not  state  facti 
constitute  a  cause  of  action  i 
plaintiff  the  First  National  Ba 
City  is  concerned.  •  •  •  Tl 
second  cause  of  action  does  n 
sufficient  to  constitute  a  cause  < 
either  defendant"  The  compl 
to  set  out  two  causes  of  actio 
which  is  substantially  as  folio 
leged  that  the  plaintiff  the  I 
Bank  of  Charles  City  and  the  d< 
B.  Johnson  Land  Mortgage  Oon 
porations;  that  the  plaintiff  A. 
owner  in  fee  simple  and  in  pos 
quarter  section  of  land  describe 
plaint,  and  was  such  owner  at  a 
in  mentioned,  and  that  the  dc 
each  of  them  claim  an  estate 
and  to  the  said  land  adversely 
tiffs.  The  plaintiffs'  second  cs 
is  very  lengthy,  but  may  be  br 
ized  as  follows:  It  is  alleged  t 
tiff  the  First  National  Bank  oi 
brought  an  action  in  the  cir 
Spink  county,  in  which  it  made 
Johnson  Land  Mortgage  Comi: 
tain  other  parties  defendants,  ai 
result  of  that  action  a  decree 
quieting  the  titie  in  the  said  I 
Bank  to  the  quarter  section  of 
ed  In  the  first  cause  of  action, 
another  quarter,  and  canceling  i 
gage  alleged  to  have  been  exe 
Newell  to  Samuel  McDonnald 
quarter  sections,  and  that  pen 
tion  the  land  mortgage  compai 
and  fraudulentiy  caused  the  sail 
be  assigned  to  Kate  A.  Chadwl 
in  this  action,  and  that  she.  nol 
ty  to  the  former  action  brought 
mortgage  and  quiet  the  title  to 
now  claims  title  under  the  si 
and  that  the  land  mortgage 
fraudulently  proceeded  to  fore< 
mortgage  in  the  name  of  the 
Ohadwick;  that  after  the  form 
tried  and  final  Judgment  and  d 
therein,  and  before  the  plaint 
any  knowledge  of  the  said  frai 
fer  of  said  mortgage  and  the  re 
assignment,  the  plaintiff  ban! 
the  said  premises  to  its  copli 
Case,  with  the  usual  covenants 
that  said  plaintiff  the  said  F 
Bank,  by  reason  of  the  said  tr( 
reason  of  its  covenants  with  Its 
tiff.  Case,  Is  Interested  in  the 
action,  and  in  having  the  said 
signment,  and  also  the  said  pi 
closure  proceedings,  canceled; 
son  of  the  said  fraudulent  ad 
duct  on  the  part  of  the  e&lC 
plaintiffs  have  suffered  damage 
money  spent  In  bringing  this  ac 
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caring  the  cancellation  of  the  said  pretended 
assignment  of  the  said  mortgage  In  the  sum 
of  $100,  and  plaintiffs  demand  Judgment  for 
the  cancellation  of  said  pretended  assign- 
meut  of  'sald  real  estate  mortgage  and  of  the 
sheriff's  certiflcate  of  sale,  and  that  the  fore- 
closure proceedings  be  canceled  of  record, 
and  be  set  aside  as  fraudulent  and  void;  that 
the  said  plaintiffs'  title  be  quieted  in  them; 
and  that  the  plaintiffs  have  Judgment  for 
their  costs  and  disbursements,  together  with 
such  damages  as  the  court  may  find  that  the 
plaintiffs  have  suffered  by  reason  of  the 
fraudulent  conveyance  and  actions  of  the  de- 
fendants. 

It  is  contended  by  the  appellants  that  the 
plaintiff  the  First  National  Bank  of  Charles 
City  Is  not  shown  to  have  any  interest  In 
the  said  quarter  section  of  land  the  title  to 
which  was  sought  to  be  quieted  by  the  first 
cause  of  action,  and  could  not,  therefore,  b« 
Joined  with  the  plaintiff  in  the  said  cause  of 
action.  It  will  be  observed  from  the  allega- 
tions In  the  first  cause  of  action  that  the 
plaintiff  Case  claimed  to  be  the  owner  of  the 
quarter  section  described  in  that  cause  of 
action,  and  that  the  defendants,  and  each  of 
them,  claim  an  estate  or  interest  in  and  to 
the  said  land  adverse  to  the  plaintiff.  Sec- 
tion 144  of  the  Code  of  Civil  Procedure  pro- 
vides: "The  plaintiff  may  unite  In  the  same 
complaint  several  causes  of  action,  •  *  • 
but  the  causes  of  action  so  united  must  all 
belong  to  one"  of  the  classes  specified,  and 
except  In  actions  for  the  foreclosure  of  mort- 
gages "must  affect  all  the  parties  to  the  ac- 
tion." And  Mr.  Pomeroy,  In  bis  work  on 
Remedies  and  Remedial  Rights,  says:  "The 
causes  of  action  must  not  only  affect  all  the 
defendants,  but  all  the  plaintiffs  as  well,  the 
provisions  of  the  Codes  applying  equally  to 
both  parties."  Pom.  Rem.  &  Rem.  {  483; 
Dalley  v.  Houston,  S8  Mo.  361.  So  far  as  It 
appears  from  the  allegations  of  the  first  cause 
of  action,  the  plaintiff  bank  bad  no  Interest 
In  the  quarter  section  therein  described.  It 
was  not  the  owner  of  the  property,  and  It  la 
not  alleged  that  It  had  any  interest  therein; 
hence  it  does  not  appear  from  that  cause  of 
action  that  the  bank  would  be  affected  in 
any  manner  by  the  action. 

It  la  Insisted  on  the  part  of  the  respondents 
that  for  the  purpose  of' determining  whether 
or  not  the  bank  was  Interested  In  the  prop- 
erty described  In  the  first  cause  of  action 
we  may  look  to  the  second  cause  of  action, 
bat  this  position  of  the  respondents  Is  Incor- 
rect. Each  cause  of  action  must  be  complete 
In  Itself.  One  cause  of  action  cannot  In  any 
manner  be  aided  by  the  allegations  In  any 
other  cause  of  action.  In  the  theory  of  the 
law  each  cause  of  action  constitutes  a  sep- 
arate and  Independent  complaint  Mr.  Pome- 
roy, In  his  work  on  Remedies  and  Remedial 
Rights,  says:  "All  of  the  Codes  require  that 
the  different  causes  of  action  should  be  sep- 
arately stated;  in  other  words,  each  must 
be  set  forth  In  a  separate  and  distinct  divi- 


sion of  the  complaint  or  petition  in  such  a 
manner  that  each  of  tliese  divisions  might. 
If  taken  alone,  be  the  substance  of  an  inde- 
pendent action.  In  fact,  the  whole  proceed- 
ing is  the  combining  of  several  actions  Into 
one.  At  common  law  these  separate  divi- 
sions of  the  declaration  were  termed 
'counts,'  and  that  word  is  still  used  by  text- 
writers  and  Judges,  although,  with  one  or  two 
exceptions,  it  Is  not  authorized  by  the  Codes; 
and  it  tends  to  produce  confusion  and  mis- 
apprehension, since  the  common  law  'count' 
was  substantially  a  very  different  thing  from 
the  'cause  of  action'  of  the  new  procedure." 
Pom.  Rem.  &  Rem.  t  442.  Bliss,  In  his  work 
on  Code  Pleading  (section  841),  states  the 
rule  as  follows:  "It  [the  count]  must  con- 
tain all  the  facts  which  constitute  the  cause 
of  action  embraced  in  It,  and  its  defects  can- 
not be  supplied  from  the  other  statements." 
Chitty,  in  his  work  on  Pleadings,  says:  "But, 
unless  the  second  count  expressly  refers  to 
the  first,  no  defect  therein  will  be  aided  by 
the  preceding  count;  for,  though  both  counts 
are  in  the  same  declaration,  yet  they  are  for 
all  purposes  as  distinct  as  if  they  were  in 
separate  declaratlans,  and,  consequently,  they 
must  Independently  contain  all  necessary  al- 
legations, or  the  latter  count  must  expressly 
refer  to  the  former."  1  Chitty  on  Pleadings, 
p.  249.  In  4  Encyclopeedia  of  Pleading  aud 
Practice,  620,  the  rule  Is  thus  stated:  "Each 
count  In  a  complaint  containing  more  than 
one  cause  of  action  must  contain,  in  and  of 
itself,  a  full  and  complete  statement  of  all 
the  facts  constituting  the  cause  of  action 
sought  to  be  stated."  And  this  seems  to  be 
the  view  of  courts  in  code  states.  Sinclair 
V.  Pitch,  3  E.  D.  Smith,  677;  Pennie  v.  Hil- 
dreth,  81  Cal.  127,  22  Pac.  398;  Michigan 
National  Bank  v.  Qreen,  33  Iowa,  140;  Lud- 
low V.  Ludlow,  109  Ind.  190,  9  N.  E.  760. 
Assuming,  therefore,  without  deciding,  that 
the  plaintiffs  were  proper  parties  in  the  sec- 
ond cause  of  action,  and  that  a  good  cause  of 
action  was  stated  therein,  this  would  not 
show  or  tend  to  show  that  the  plaintiffs  were 
properly  united  in  the  first  cause  of  action. 
In  Hawarden  v.  Tougbiogheny  &  L.  Coal  Co., 
Ill  Wis.  545,  87  N.  W.  472,  55  U  R.  A.  828. 
the  Supreme  Conrt  of  Wisconsin  thus  states 
the  rule  governing  this  class  of  cases:  "The 
statute  provides  that  causes  of  action,  in  or- 
der to  be  united  in  one  complaint,  'must  af- 
fect all  the  parties  to  the  action.'  Rev.  St. 
1808,  I  2647.  It  is  clear  that  this  limitation 
would  be  violated  if  the  two  causes  of  action 
In  this  complaint  are  allowed  to  be  united  In 
one  complaint  The  first  cause  of  action  Is 
a  straight  action  at  law  for  damages  to  the 
plaintiff  alone.  No  one  else  has  any  interest 
in  the  Judgment  in  that  action,  whatever  it 
be.  But  the  second  cause  of  action  is  a  cause 
of  action  in  favor  of  a  large  number  of  per- 
sons constituting  a  class  represented  by  the 
plaintiff.  •  •  •  The  doctrine  is  frequent- 
ly stated  that  the  several  causes  of  action  for 
or  against  a  person  must  affect  him  in  the 
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«ar/i«  fniiarUj  in  onier  to  make  tbem  ca;>able 
of  \Mu%  Joined.  •  •  •  Th<««>  ccnsi-lera- 
tioriR  ar«  coodairfre  to  the  effe<?t  tbat  tbe  gen- 
f.TSii  dfuiwrer  to  tfa<>f  wLoIe  coiupiaiDt  on  the 
ground  of  Improper  joi.'ider  cbouid  have  been 
suntaiur^d."  Gray  t,  Koibschild,  112  N.  T. 
««8,  1»  N,  EL  847;  Foreman  r.  Boyle,  S8  OaL 
2!K»,  2<;  Pac.  &4;  Barbaio  t,  Hostetter,  67  Cal. 
274,  7  Pac.  fp^.);  Win»low  t,  Jenness.  «4  Mich. 
84.  .';<^»  X.  W.  Higi.  It  is  quite  clear,  therefore, 
that  the  d^-inarrer  nboald  hare  been  sustain- 
ed on  ;be  finst  two  ground.s  specified  in  the 
demurrer,  namely,  that  tbe  can'".-*  of  action 
•■•re  improperly  anited,  ai.<l  tbi't  tbe  first 
cause  of  action  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  so  far  as 
the  plaintiff  the  First  National  Ratilc  is  con- 
cerntKL  In  talcing  this  view  of  tb<-  <:ase,  we 
do  not  deem  It  necessary  to  discims  or  con- 
sider the  third  ground  of  demurrer,  namely, 
that  tlie  second  cause  of  action  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
aa  to  either  defendant. 

The  order  of  tbe  drcolt  court  therefore^ 
OTermling  the  demurrers,  is  reversed. 


'^  0 

BECK  T. 


0  lL0(y^ll 

KIELBe6k  t.  CHICAGO,  B.  &  Q.  R.  CO. 

(Bupreme  Court  of  Nebraska.    Dec.  16,  1903.) 

DIRBCTINO     VERDICT— INSTRUCTIONS— APPEAL 
—REVIEW. 

1.  Tlie  trial  court  is  not  required  to  submit  a 
case  to  tile  jury  nnleBS  the  evidence  suppniting 
it  is  of  such  a  clinracter  that  it  would  wiirrant 
tbe  jury  in  bsHing  a  verdict  upon  it,  iind  a 
fiict  may  tie  ho  concluRively  established  that 
sll^iit  evidence,  sunpicious  and  uncertain,  will 
not  be  allowed  to  overthrow  It. 

2.  If  a  verdict  is  the  only  one  jiixtifiable  by 
tbe  evidence,  instructions  to  tbe  jury  will  not 
lie  exiiiiiiiK'd. 

(Syllaliuii  by  the  Court.) 

CommUsloners'  Opinion.  Department  No. 
1.  Error  to  District  Oourt,  Furnas  County; 
Grimes,  Judge. 

Action  by  Herman  Klelbeck  against  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    AUirmud. 

R.  B.  Perry,  T.  8.  Allen,  and  Tlbbetts  ft 
Anderson,  for  plaintiff  in  error.  W.  S.  Mor- 
lan,  J.  W.  Deweese.  Pnink  B.  Bishop,  and 
J.  T.  McClure,  for  defendant  in  error. 

AME.S,  0.  The  track  of  the  defendant 
company  e.xtenils  enstcrly  and  westerly  from 
a  point  In  this  state  where  there  is  a  pas- 
seiiKcr  station  and  an  unincorporated  vil- 
lage called  "Ilolbrook."  Immediately  to  the 
westward  of  the  station  the  track  is  crossed 
at  right  angles  by  a  public  road.  About  108 
feet  north  from  the  crossing  begins  a  scat- 
tered row  of  bouses,  on  the  east  side  of  the 
highway,  nierKlng  some  distance  further 
northward  in  a  cluster  of  buildings  consti- 
tuting the  hamlet  The  station  house  stands 
on  the  opposite  or  south  side  of  the  track. 
From  the  crossing  eastward  along  the  track, 


23  feet  from  h  oa  die  »:r:b  s.t 
from  center  to  center,  ex:e=is< 
Strung  along  tbe  north  sde  of  Xi. 
and  beginning  74  feet  tAK  at  1 
of  the  public  road,  are  lie  io-1 
ings  upon  defendant's  rij-t  of 
a  small  coal  sted.  not  so  .zrre  ' 
obstruct  a  view  frcn;  tie  tJ^'z-tr 
motive  headlight;  secj-d.  at  a 
208  feet  eastward  from  tbe  ec 
Intervening  !=iiace  being  op€-3  aiM 
ed,  and  at  about  3>»  feet  frcai  i 
Is  a  grain  elevator.  AS  feet  in 
the  track;  and.  third,  eastward 
vator.  after  an  Interval  of  iSJ**  f 
600  feet  from  the  crossing,  sovat 
ojicn  cattle  pens,  commonly  knot 
yards."  The  northern  tMundai; 
fendant'8  right  of  way  along  1 
150  feet  from  the  main  track,  ai 
northern  boundary,  adjacent 
road  or  street,  are  standing  at  in 
ordinary  comcribs.  There  waa 
time  below  mentioned,  a  box  cai 
the  side  track.  Immediately  east 
Ing.  There  are  10  or  more  re 
passing  this  point  dally,  but  o 
schedule  time,  and  there  are  oe 
dal  or  extra  trains,  so  that  the 
train  at  any  time  may  reason 
pected.  At  6:38  o'clock  p.  m. 
day  of  October,  1900,  one  of  the 
passenger  trains  arrived  from  tl 
ed  at  the  station  to  discharge 
passengers  and  express  matter, 
on  westward.  It  was  followed  s 
wards  by  what  Is  called  a  "k 
that  is,  a  locomotive  not  hauli: 
e.xcept  Its  own  tender.  There 
guesses  by  the  witnesses  as  to 
between  the  passage  of  tbe  tra 
of  the  engine,  varying  betweei 
minutes.  Tbe  only  definite  testli 
point  Is  tbat  of  one  of  tbe  witn 
plaintiff  that  he  arrived  at  tbe  s 
accident  below  mentioned  at  15  : 
er  It  occurred,  which  was  15  mli 
o'clock.  Tbe  consensus  of  oplnlc 
witnesses  is  that  tbe  train  and  i 
running  at  about  tbe  same  rat 
which  was  estimated  at  30  mil 
That  being,  as  we  are  bound  to  p: 
have  been,  the  fact',  the  Inter 
was  22  minutes,  and  the  train  v, 
awa.v  when  the  engine  arrived  s 
Ing.  Just  before  the  arrival  ol 
a  witness  named  Jaynes  drove  i 
and  buggy  from  the  village  towai 
and  when  within  two  or  three 
crossing  saw  the  headlight  and 
whistle  and  bell  of  the  locomotiv 
ped  in  the  road  to  permit  of 
the  latter  unobstructed.  Immedl 
wards  a  Inmber  wagon  drawn  by 
and  containing  three  women  and 
children,  came  on  from  the  north 
ing  to  one  side,  drove  past  bin 
tliey  were  passing  and  once  aft 
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cu-ied  out  to  tbem  to  "bold  on  tbere,  a  train 
Xm  coming,"  or  words  of  that  import,  but 
Uiey  drove  ou  heedlessly  at  a  trot  until  they 
oollided  with  the  engine.  Whether  they 
bteard  the  warning  is  not  known.  All  the 
women  and  one  of  the  children  were  instant- 
ly -killed. 

The  plalntUE,  who  is  administrator  of  one 
of  the  deceased  women,  contends  for  four 
propositions:  First  That  the  structures 
along  the  north  side  of  the  side  track  and 
the  right  of  way  were  so  built  as  wrongfully 
and  negligently  to  obscure  the  approach  of 
trains  from  the  east  to  persons  traveling 
along  the  highway.  But  there  Is  not  shown 
to  be  anything  unusual  about  their  structure 
or  situation.  The  approach  of  the  locomo- 
tive in  question  was-  seen  in  due  season  by 
every  witness  who  was  on  or  near  the  hlgh- 
-vfay  at  the  time  of  the  casualty,  and  no  one 
complains  of  having  suffered  any  Incon- 
-venlence  from  tliis  cause  at  any  other  time. 
rrhe  complaint  is  therefore .  clearly  without 
evidence  in  its  support  Second.  That  the 
engine  was  driven  at  a  too  grreat  and  negli- 
gent rate  of  speed.  It  does  not  appear  that 
tbere  was  any  peculiar  or  unusual  circum- 
stance or  condition  attending  the  scene  of 
tbis  accident,  and  it  has  been  uniformly  held, 
1>oth  in  tbis  state  and  elsewhere,  that  a  tall- 
'vray  company  la  not  liable  in  damages  re- 
sulting from  the  usual  and  ordinary  opera- 
tion of  its  trains,  and  that,  outside  of  thick- 
ly populated  neighborhoods  in  and  near  con- 
siderable cities  and  villages,  the  rate  of  speed 
of  a  train  or  locomotive  is  not  of  itself  evi- 
dence of  negligence.  If  the  law  were  other- 
wise, and  a  rate  of  30  miles  an  hour  were  ad- 
judged to  be  such  evidence,  the  so  called 
"limited"  trains  and  "flyers"  in  use  between 
the  principal  centers  of  population  would  be 
compelled  to  go  oul  of  service.  We  think 
that  so  revolutionary  a  regulation  ought  to 
be  left  to  legislation  other  than  Judicial. 
Tbird.  That  the  engine  and  the  train  were 
run  so  near  together  that  the  noises  of  the 
two  were  confounded  and  confusing.  Orant- 
ing  the  plalntUTs  rate  of  speed,  and  taking 
the  guess  of  bis  lowest  witness  as  to  the  In- 
terval of  time,  the  distance  could  not  have 
been  less  than  2%  or  3  miles,  wMle  his  other 
witnesses  would  make  it  from  6  to  7Vi  or  10 
miles;  and,  besides,  no  one  testifies  to  hav- 
ing been  confused  in  this  manner;  one  wit- 
ness merely  testifying  to  the  effect  that,  when 
he  first  heard  the  engine,  nothing  had  oc- 
curred to  arrest  his  attention,  and  he  did  not 
notice  bnt  what  the  noise  was  that  of  the 
train.  Finally  It  is  said  there  is  a  confiict 
in  the  evidence  as  to  whether  the  approach 
of  tbe  engine  was  duly  signaled.  We  are 
unable  to  discover  It  All  are  agreed  that  a 
headlight  denoting  a  "speclar  was  homing, 
and  that  a  blast  from  the  whistle  was  blown 
at  or  about  the  usual  place,  80  rods  east  of 
the  station.  Some  of  the  witnesses  testify 
to  having  heard  subsequent  blasts,  and  others 
that  they  did  not  hear  them,  or  did  not  take 


notice.  Similarly  with  respect  to  the  bell. 
Jaynes,  the  witness  above  mentioned,  who 
alone  of  all  those  sworn  was  In  a  situation 
clearly  to  observe  the  fact  and  to  have  it 
indelibly  stamped  upon  his  memory,  testi- 
fies without  hesitancy  that  it  rang  contin- 
ually until  the  Instant  of  the  collision.  He 
is  corroborated  by  two  or  more  others  who 
testify  to  having  heard  the  ringing.  All  tbe 
witnesses  are,  so  far  as  appears,  disinterest- 
ed. One  of  those  who  remembers  having 
heard  the  whistle  more  than  once  was  called 
by  the  plaintiff,  but  for  the  plaintiff  there 
are  several  who  say  they  did  not  hear  or  did 
not  notice  the  bell.  They  were  not  at  the 
time  near  the  (H-ossing,  and  before  the  colli- 
sion there  had  nothing  occurred  to  attract 
their  particular  attention,  or  to  fix  any  cir- 
cumstances upon  their  minds;  and  none  of 
them  is  willing  to  go  so  far  as  to  say  that 
the  whistle  was  not  blown  repeatedly,  or  that 
tbe  bell  was  not  rung  continuously.  We  do 
not  think  that  such  testimony,  though  in  this 
case,  no  doubt  truthful,  can  be  dignified  by 
the  name  of  evidence.  There  are  millions 
of  people  In  this  country  who  did  not  see 
tbe  last  partial  eclipse  of  the  sun,  although 
it  was  visible  from  all  parts  of  the  United 
States,  and  the  sky  was  clear  over  nearly 
the  whole  territory.  People  sit  for  hours  in 
their  own  quiet  homes  without  hearing  the 
clock  strike.  Few  of  the  dwellers  in  the 
larger  cities  hear  the  alarms  from  the  fire 
department  stations,  or  the  whistling  of  tugs 
In  the  harbors.  But  the  clock  strikes  every 
hour  or  oftener,  the  alarms  are  sounded  fre- 
quently, and  the  tugs  blow  their  blasts  al- 
most constantly.  There  is  no  class  of  occur- 
rences which  people  are  less  likely  to  notice 
or  remember  than  those  with  which,  from  fre- 
quent repetition,  they  iie  familiar,  or  those 
which,  happening  at  stated  intervals,  or  in 
connection  with  other  familiar  happenings, 
are  expected.  But  it  is  unnecessary  to  pur-, 
sue  the  subject  further.  This  court  seems 
to  us  to  have  set  the  matter  at  rest  in  a  re- 
cent decision,  pronounced  after  mature  de- 
liberation, in  C,  R.  I.  &  P.  R.  Co.  V.  Sporer, 
94  N.  W.  991,  that  "the  trial  court  is  not  re- 
quired to  submit  a  case  to  the  Jury  unless 
tbe  evidence  supporting  It  is  of  such  a  char- 
acter that  it  would  warrant  the  Jury  in  bas- 
ing a  verdict  upon  It,"  and  that  "a  fact  may 
be  so  conclusively  established  that  sllgbt  evi- 
dence, suspicious  and  uncertain,  wiU  not  be 
allowed  to  overthrow  It";  citing  to  the  same 
effect  Commissioners  of  Marion  Go.  v.  Clark, 
94  U.  S.  278,  24  L.  Ed.  59.  We  think  that  the 
rule  thus  announced  applies  with  accuracy 
to  the  case  at  bar.  It  would  be  possible  to 
presume  that  that  which  the  plaintiff's  wit- 
nesses say,  merely,  that  they  did  not  hear 
or  did  not  take  notice  of,  did  not  happen, 
and  that  the  defendant's  witnesses,  who  tes- 
tify positively  to  the  clearest  recollection  of 
hearing  It  and  who,  therefore,  cannot  be 
mistaken,  are  perjured;  but  surely  such  a 
presumption  would  be  supported  onlv  by  the 
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slightest,  most  uncertain,  and  most  suspi- 
cious of  testimony.  A  verdict  having  so 
flimsy  a  fouDilacion  could  not,  under  the  au- 
thorities cited,  be  upheld. 

It  is  unnecessary  to  discuss  the  evidence 
of  contributory  negligence,  which  is  without 
conflict,  and,  as  it  seems  to  us,  conclusive. 

At  the  conclusion  of  the  trial  the  court 
submitted  the  case  to  the  Jury  by  a  series 
of  instructions,  which,  from  a  cursory  read- 
ing, appear  to  be  objectionable  only  for  the 
reason  that  they  were  unneccssarj' ;  and  the 
)ury  returned  a  verdict  for  the  defendant, 
upon  which  a  Judgment  was  entered,  which 
the  plaintiff  seeks  to  reverse  by  this  proceed- 
ing. The  plaintiff  asks  a  reversal  for  the 
sole  reason  that,  as  he  contends,  the  instruc- 
tions, or  some  of  them,  are  erroneous;  but, 
even  If  they  be  so,  the  verdict  being  the  only 
one  Justiflable  by  the  evidence,  he  has  suf- 
fered no  prejudice. 

It  Is  recommended  that  the  judgment  of 
the  district  court  be  atflrmed. 

HASTINGS  and  OLDHAM,  CO.,  concur. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  afiirmed. 


SFIliB  et  ai.  t.  STEIN. 
(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

PRINCIPAL  AND  AOENT— DNAUTHORIZBD  AOTB 
—RATIFICATION— BVIPKNCB. 

1.  Tbe  nnauthorized  acts  and  representations 
of  an  agent,  not  within  the  apparent  scope  of 
his  authority,  and  in  the  absence  of  ratification 
by  the  principal,  either  actual  or  constructive, 
cannot  bind  tne  principal. 

2.  An  agent  was  sent  by  his  principal,  in 
possession  of  certain  goods,  to  a  distant  city, 
where  he  falsely  represented  himself  as  the 
general  agent  of  another  principal,  and  a  cred- 

,  itor  of  tlie  iatter  attached  tbe  goods  in  tbe 
agent's  possession.  In  an  action  by  the  owner 
to  recover  the  possession  of  the  goods  from  the 
constable  who  held  them  nnder  tbe  writ  of  at- 
tachment, in  the  absence  of  a  showing  that  the 
owner  knew  of  or  acquiesced  in  the  false  repre- 
sentations of  the  agent,  held,  that  such  repre- 
sentations conid  not  be  shown  to  disprove  the 
plaintiff's  evidence  that  he  owned  and  was  en- 
titled to  the  possession  of  tbe  goods. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
8.  Error  to  District  Court,  Douglas  County; 
Slabaugb,  Judge. 

Action  by  Charles  Spies  and  others  against 
Paul  F.  Stein.  Judgment  for  defendant,  and 
plalntifFs  bring  error.     Reversed. 

Stillman  &  Price,  for  plaintiffs  in  error. 
W.  A.  Foster,  for  defendant  in  error. 

KIRKPATKICK,  C.  Plaintiffs  in  error,  a 
copartnership  (hereinafter  plaintiff),  institut- 
ed a  replevin  action  in  the  district  court  of 
Douglas  county  against  Paul  F.  Stein,  a  con- 


1 1.  8m  Principal  and  Agent,  voL  40,  Cent.  Ols.  i 
167. 


Stable  (hereinafter  defendani 
possession  of  certain  property 
cans  of  coffee,  held  by  defend 
by  virtue  of  a  writ  of  atta 
petition  contained  the  usual 
ownership  in  plaintiff,  and  tb( 
tentlon  by  defendant.  The  ai 
defendant  was  a  general  denh 
a  trial  to  a  Jury,  resulting  in 
Judgment  for  defendant  for  $1( 
of  tbe  goods  taken  by  plain 
writ  and  retained  by  it,  witl 
costs.  The  case  Is  presented 
by  plaintiff,  who  alleges  ern 
ceedings  in  the  lower  court,  fi 
mission  of  Incompetent  evlden 
tbe  giving  of  oral  instruction 
and,  third,  in  tbe  subipission 
the  Jury,  the  evidence  being 
sustain  a  verdict  and  Judgme 
ant 

By  tbe  record  It  is  shown  t 
Johnson,  some  time  prior  to  1 
ment  of  this  action,  opened  u] 
Bee  Building,  in  the  city  of 
senting  himself  as  the  genera 
O.  F.  Blanke  Tea  &  Coffee  Oi 
Louis,  Mo.  He  had  In  liis 
cans  of  coffee  which  are  tbi 
volved  in  this  action.  He  en 
In  the  advertisement  of  his  go 
business  of  securing  orders  f 
In  the  course  of  his  business 
tracted  many  obligations  in  tl 
Blanke  Tea  &  Coffee  Compai 
of  which  an  attachment  was  s 
Rees  Printing  (Company  of  On 
der  this  writ  the  defendant  at 
in  controversy,  and  removed  tl 
house  for  storage.  Another 
other  creditor  was  also  levied 
goods.  These  attachments  we 
ly  released  upon  the  filing  of 
O.  F.  Blanke  (Company.  By 
of  this  record,  an  explanation 
of  these  attachments  upon  t 
the  name  of  the  Blanke  Com 
That  explanation  la  that  the  1 
ny  disavowed  all  connection  v 
slblllty  for  or  knowledge  of  th^ 
son,  and  disclaimed  any  tntei 
to  the  goods  levied  upon,  b 
goods  had  been  purchased  of  tt 
pany  by  Charles  Spies  &  Co. 
had  been  at  the  time  of  the  1 
tachments  and  prior  thereto  li 
Johnson  as  sample  goods,  to  b 
for  tbe  purpose  of  soliciting  oi 
tiff.  When  the  goods  were  U 
claims  against  the  Blanke  C 
company  authorized  Spies  & 
in  the  cases,  using  their  own  6 
whether  to  defend  in  the  name 
Company  or  otherwise.  At 
seems  that  after  the  release 
ments  the  goods  were  at  the  di 
&  Co.,  remaining  in  the  wai 
they  liad  been  taken  by  the  c< 


Digitized  by 


Google 


Neb.) 


SPIES  T.  BTEIN. 


753 


■bown  b7  the  evidence  that  Charles  Spies 
ft  Co.,  plaintiff,  is  a  copartnership  located  at 
Kansas  City,  Mo.,  and  engaged  In  the  whole- 
sale trade  in  tea  and  coffee.  They  have  a 
contract  with  the  Blanke  Company  by  which 
the  latttt  is  to  sell  tea  and  coffee  to  plain- 
tiff at  a  certain  price,  and  by  which  the 
Blanke  Company  is  not  to  sell  any  of  its 
teas  or  coffees  In  a  limited  territory,  inclnd- 
ing  Nebraska.  Pursuant  to  this  arrange- 
ment, plaintiff  sent  Johnson  to  Omaha  to 
solicit  orders  for  tea  and  coffee;  Ills  com- 
pensation to  be  a  commission  payable  on  the 
basis  of  accepted  orders.  After  the  release 
of  tbe  two  attachments  in  the  manner  here- 
tofore indicated,  the  goods  being  In  the 
warehouse,  subject,  as  plaintiff  contends,  to 
its  disposal,  defendant  again  seized  the  goods 
under  a  writ  of  attachment  sued  out  by  the 
Orchard  &  Wilbelm  Carpet  Company  of 
Omaha  on  a  claim  against  the  Blanke  Tea 
&  OoOee  Company.  To  recover  the  goods 
held  under  this  last  attachment,  plaintiff  In- 
stituted this  action. 

It  is  elementary  that  in  replevin  actions 
the  burden  of  showing  that  the  right  of  pos- 
session at  the  commencement  of  the  action 
was  in  the  plaintiff  is  on  the  plaintiff.  Moore 
T.  Herron,  17  Neb.  697,  24  N.  W.  425.  The 
Jury  were  properly  Instructed  that  the  sole 
question  for  them  to  pass  upon  was  whether 
or  not  at  the  commencement  of  the  action 
the  plaintiff  was  the  owner  and  entitled  to 
the  ijossesslon  of  tbe  property.  Unless  mod- 
ified by  testimony  hereinafter  considered, 
admitted  over  objections  of  plaintiff,  the 
proof  Is  very  clear  that  the  property  in  con- 
troversy belonged  to  plaintiff,  wbo  originally 
purchased  it  from  the'  Blanke  Company,  who, 
however,  never  owned  it  after  it  was  placed 
in  the  possession  of  Johnson.  Tbe  property 
was  placed  in  the  possession  of  Johnson,  to 
be  used  by  him  as  samples  in  his  work  of 
soliciting  orders  for  coffee  sold  by  plaintiff. 
If  this  testimony  Is  uncontradicted  by  com- 
petent testimony.  It  would  follow  that  tbe 
Judgiment  should  have  gone  for  plaintiff. 

We  now  come  to  a  consideration  of  that 
jMirt  of  the  testimony  in  the  record  upon 
which  It  is  sought  to  sustain  the  Judjnnent 
for  defendant.  It  relates  wboUy  to  acts  and 
declarations  of  Johnson  showing  that  he  rep- 
resented himself  as  the  general  agent  of  the 
Blanke  Tea  &  Coffee  Company,  of  St  Louis. 
The  purpose  of  this  testimony  was  apparent- 
ly to  show  that  Johnson  was  the  general 
agent  of  the  Blanke  Tea  &  Coffee  Company, 
upon  which  to  base  an  inference  that  the  cof- 
fee in  his  possession  was  the  property  of  the 
Blanke  Company,  and  therefore  not  the 
property  of  plaintiff.  This  testimony,  plain- 
tiff contends,  was  inadmissible  under  the 
rule  tbat  acts  and  declarations  of  one  claim- 
ing to  be  an  agent,  which  are  not  shown  to 
have  been  known  to  or  ratified  by  the  prin- 
cipal, cannot  be  received  in  evidence  against 
the  latter.  Burke  v.  Frye,  44  Neb.  223,  62 
S.  W.  476.  It  is  further  contended  that,  if 
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this  evidence  was  introduced  to  prove  an  es- 
toppel against  plaintiff  to  deny  that  tbe  prop- 
erty was  that  of  the  Blanke  Company,  it 
was  inadmisBlble,  for  failure  to  show  knowl- 
edge on  the  part  of  the  principal  of  tbe  al- 
leged acts  of  the  agent,  and  an  opportunity 
to  disavow  such  acts,  as,  in  tbe  absence  of 
such  showing,  ratification  will  not  be  pre- 
sumed. Columbia  Bank  v.  Rice,  48  Neb. 
428,  67  N.  W.  105.  On  behalf  of  defendant 
It  Is  contended  that  the  testlmoDy  was  prop- 
erly admitted,  as  being  statements  or  decla- 
rations of  a  person  in  possesalon  of  personal 
property,  explanatory  of  such  possession. 
Nodle  V.  Hawthorne  (Iowa)  77  N.  W.  10C2; 
Altscbuler  v.  Oobum,  88  Neb.  889,  57  N.  W. 
836. 

To  affirm  tbe  Judgment  upon  the  evidence 
In  the  record  as  to  declarations  of  Johnson 
would  be  tantamount  to  saying  that  where 
an  agent  Is  sent  by  bis  principal  to  a  dis- 
tant dty,  In  possession  of  property  to  be 
used  for  a  specific  ptupose,  such  agent  may 
represent  himself  as  the  agent  of  a  wholly 
different  principal,  whose  creditors  may  seize 
and  hold  the  property  against  the  real  own- 
er, notwithstanding  tbe  latter  may  have 
promptly  disavowed  the  imauthorized  repre- 
sentations of  his  agent  To  so  hold  would 
be  to  contravene  the  rule  that  the  unauthor- 
ized acts  of  an  agent  not  within  the  appar- 
ent scope  of  his  authority,  and  in  the  ab- 
sence of  ratification  by  tbe  principal,  either 
actual  or  constructive,  cannot  bind  the  prin- 
cipal. If  there  were  evidence  in  this  rec- 
ord Justifying  an  Inference  that  there  bad 
been  an  arrangement  between  plaintiff  and 
Johnson  by  which  the  latter  should  hold 
himself  out  as  the  agent  of  another  than 
plaintiff,  for  the  purpose  of  preventing  cred- 
itors of  plaintiff  from  seizing  the  property 
in  Johnson's  possession,  or  for  any  other  pur- 
pose, the  evidence  admitted  would  have  been 
admissible.  But  the  case  made  Is  without 
any  such  evidence.  The  evidence  relied  up- 
on to  sustain  tbe  Judgment  is  that  Johnson 
represented  lilmself  as  the  general  agent  of 
the  Blanke  Company.  The  property  was 
taken  under  an  attachment  sued  out  by  a 
creditor  of  the  latter  company.  We  do  not 
think  that  evidence  of  tbe  declarations  of 
Johnson  that  he  was  the  general  agent  of 
the  attachment  defendant  can  Justify  the 
seizure  of  property  otherwise  overwhelmingly 
shown  to  X>e  that  of  a  stranger  to  tbe  attach- 
ment proceedings,  In  the  absence  of  any 
showbig  that  the  claimant  to  the  property 
knew  and  acquiesced  in  the  false  representa- 
tions of  the  agent  If  such  were  the  law.  It 
would  hold  out  a  strong  temptation  to  dis- 
honest creditors,  whose  debtors  lived  In  dis- 
tant places,  to  induce  agents  holding  in  their 
possession  property  of  others  to  represent 
themselves  as  the  agents  of  such  debtors,  in 
order  to  supply  such  creditors  with  the  basis 
for  an  attachment  of  the  property. 

It  ia  conceded  in  brief  of  defendant  that 
the  evidence  now  under  consideration  would 
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not  bave  been  competent  In  tbe  attachment 
Bult  against  tbe  Blanke  Company  for  the 
purpose  ot  proving  an  Indebtedness  against 
that  company;  but.  Inasmuch  as  tbe  sole 
Issue  in  this  case  Is  whether  the  plaintiff  is 
the  owner  and  entitled  to  tbe  possession  of 
tbe  property,  evidence  aa  to  the  declarations 
of  one  In  possession  of  the  property  is  ad- 
missible, not  as  declarations  of  an  agent  of- 
fered for  tbe  purpose  of  binding  the  princi- 
pal, but  as  declarations  explanatory  of  the 
possession— whether  be  held  in  bis  own  ex- 
clusive right  or  as  tenant  of  another,  or  in 
the  capacity  of  partner,  trustee,  agent,  etc. 
There  is  an  absence  of  harmony  in  tbe  deci- 
sions wherein  this  rule  has  been  applied, 
but  we  are  confident  that  none  can  be  found 
wbicb  would  furnish  authority  for  tbe  re- 
ception of  this  testimony,  or  for  holding  it 
sufficient  to  sustain  tbe  judgment  in  this 
case.  But  two  cases  are  cited  and  relied 
on  by  defendant  In  Nodle  v.  Hawthorne 
(Iowa)  77  N.  W.  1062,  an  execution  was  lev- 
led  upon  property  in  tbe  possession  of  one 
Alnswortb;  the  propei;ty  consisting  of  tbe 
products  of  a  mill  being  run  by  Alnswortb. 
Nodle  brought  an  action  of  replevin  to  re- 
cover this  property  from  tbe  sberitT.  Dec- 
larations of  Alnswortb  were  admitted  to  tbe 
effect  that  he  had  leased  the  mill  from  Nodle, 
that  be  was  running  It  on  his  own  account 
and  that  tbe  property  was  his.  Nodle  had 
caused  to  be  printed  on  the  sacks  in  wblcb 
the  meal  seized  wns  contained,  "Manufac- 
tured by  A.  D.  Alnswortb,  Ute,  Iowa,"  and 
be  had  said  that  he  had  nothing  to  do  witb 
tbe  mill;  that  Alnswortb  was  running  it 
This  evidence  was  held  sufficient  to  sustain 
a  Judgment  for  defendant  although  there 
was  in  evidence  a  written  contract  between 
Nodle  and  Alnswortb,  employing  tbe  latter 
to  run  tbe  mill  for  Nodle.  Tbe  reason  and 
Justice  ot  admitting  evidence  of  the  declara- 
tions of  Alnswortb  explanatory  of  his  pos- 
session of  the  property,  in  an  action  agalnft 
the  sheriff  holding  tbe  property  under  an  ex- 
ecution against  blm,  showing  that  be  held 
the  property  as  his  own  with  the  knowledge 
and  acquiescence  of  the  plaintiff  In  tbe  re- 
plevin action,  are  accordingly  apparent 
There  is  no  similarity  in  tbe  case  cited  to 
the  case  at  bar.  In  the  other  case  (Altscbul- 
er  T.  Cobum,  88  Neb.  889,  57  N.  W.  836), 
Altscbuler  brought  an  action  of  replevin  to 
recover  property  taken  by  the  sheriff  from 
the  possession  of  McGrath  under  an  execu- 
tion against  Freyhan.  Evidence  on  behalf 
of  tbe  defendant  was  admitted  as  to  dec- 
larations made  by  McGrath,  while  in  posses- 
sion of  the  property,  to  the  effect  that  Frey- 
han was  tbe  owner,  but  that  McGrath  was 
invested  with  tbe  title  because  Freyhan  was 
Involved  in  debt.  Tbe  admission  of  the  tes- 
timony as  to  McGrath's  declarations  was  sus- 
tained by  this  court  upon  tbe  ground  that  a 
sufficient  fpundation  therefor  bad  been  laid 
by  evidence  in  support  of  the  theory  of  tbe 
defendant  that  there  was  a  conspiracy  be- 


tween the  plaintiff  and  Freyban  and  Mr- 
Orath,  the  object  of  wbicb  was  to  defrand  the 
creditors  of  Freyhan.  Tbe  admission  of  tb^ 
testimony  was  by  this  court  sustained  ex- 
pressly upon  the  ground  Indicated.  But  do 
element  of  fraud  or  conspiracy  enters  in  xim 
case.  Tbe  unauthorized  declarations  of 
Johnson,  not  shown  to  bave  been  brought  te 
tbe  knowledge  of  plaintiff,  not  ratified  by 
it  and  which  were  repudiated  by  It  upoa 
discovery,  were  not  admissible  against  pltls- 
tiff  for  the  purpose  of  showing  that  It  was 
not  tbe  owner  of  the  property  In  contro- 
versy. 

Tbe  Judgment  Is  accordingly  wanting  la 
sufficient  competent  evidence  to  support  tt 
and  It  is  therefore  recommeDded  that  tbe 
same  be  reversed,  and  the  cause  remanded. 

DUFFIE,  0.,  concurs. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
the  district  court  Is  reversed,  and  tbe  cause 
remanded.    Reversed  and  remanded 


PEOPLE  V.  HOSSISIB. 
(Supreme  Ooort  of  Michigan.     Jan.    5.   1901) 

CRIMINAL  LAW— HOMICIDE— MANSLAXJOHTER- 
EVIDENCE:— STATEMENTS  OF  THIRD  PER- 
SONS—WITNESSES— OBLIGATION  TO  CALL- 
DEIFENDANT'S  WIFE— CROSS-EXAUINATION- 
QUBSTIONS  FOR  JURY. 

1.  In  a  prosecution  for  manslaoght^,  ft  wu 
not  error  for  the  court  to  refuse  to  compel  tke 
state  to  call  defendant's  wife  as  its  witness. 
and  to  indorse  her  name  on  the  information, 
on  the  ground  that  she  was  the  only  third  per- 
son present  at  the  difflcnlty,  though  defen<bnt 
expressly  waived  his  right  to  object  to  her  be- 
ing called  as  a  witness  against  iiim. 

2.  Where  a  child  was  offered  by  the  state  as 
a  witness,  and,  on  her  stating  that  she  did  not 
know  what  it  was  to  be  sworn  or  to  take  ao 
oath,  tbe  state's  attorney  offered  to  permit  de- 
fendant's counsel  to  examine  her,  which  the; 
declined,  it  was  not  error  for  the  court  to  sub- 
sequently refuse  to  permit  defendant  to  hare 
the  child  recalled  for  crosa-examination  as  a 
witness  for  the  state. 

3.  Where  the  name  of  a  witness  was  not  in- 
dorsed on  the  information,  and,  thoneh  defend- 
ant knew  that  she  was  present  donna  a  par* 
of  the  difficulty,  he  made  no  application  that 
she  be  summoned  until  after  the  state  rested, 
at  which  time  the  witness  was  50  miles  di>- 
tant  from  the  com't,  and  it  appeared  that  she 
was  old,  feeble,  and  unable  to  travel,  it  wi? 
not  error  for  the  court  to  refuse  to  reqoire  the 
state  to  produce  her. 

4.  Where,  in  a  prosecution  for  homicide,  the 
defense  claimed  that  a  fracture  of  deceased*! 
skull  and  a  cut  near  the  ear  must  have  bees 
caused  by  defendant  striking  deceased's  be»i 
on  the  uneven  surface  of  a  bam  floor,  while  th? 
people  claimed  that  such  injuries  mnst  have 
been  inflicted  by  a  blow  with  some  instmment 
or  defendant's  boot,  it  was  not  error  for  the 
court  to  submit  such  Issue  to  the  jury,  thooeii 
no  witness  testified  to  the  manner  in  which  mt 
Injuries  were  inflicted. 

5.  On  the  arrival  of  persons  to  take  deceased 
away  from  defendant's  premises  after  a  fight 
between  defendant  and  deceased,  defendant's 
wife  stated  in  his  presence  to  one  of  the  party. 
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Joe,  don't  let  Geor^r*  [defendant]  so  at  the 
Id  man  any  niore."  Held,  that  Buch  remark 
■as  admissible  in  evidence  against  defendant. 

Bzceptlons  from  Circuit  Court,  Bay  Coimty; 
'heodore  F.  Shcpard,  Judge. 

George  Hosslcr  was  convicted  of  man- 
laagliter,  and  he  brings  exceptions.    Affiim- 

1 

Lewis  P.  Coomans  and  Edward  B.  Anneke^ 
'ros.  Atty.,  for  the  People.  Lee  B.  Joslyn 
Qd  M.  D.  Snow,  for  respondent 

HOOKEEt,  a  J.  The  defendant  Is  before 
B  upon  exceptions  before  sentence,  having 
een  convicted  of  the  offense  of  manslaugh- 
ir.  The  defendant  and  deceased,  who  were 
eighbors,  met  at  the  house  of  one  Hoder, 
nd  partook  freely  of  the  contents  of  a  keg 
f  beer  procured  for  the  occasion.  An  argu- 
lent  regarding  the  strength  of  the  respective 
avles  of  the  United  States  and  Oreat  Britain 
alminated  In  a  fight,  but  the  parties  were 
eparated,  and  the  defendant  was  Induced 
9  go  home;  the  deceased  being  meantime 
Mtralned  by  the  bystanders.  Soon  after 
be  defendant  left,  the  deceased  went  to  de- 
endanf  8  farm,  and  found  the  defendant  put' 
ing  out  bis  horses.  Another  fight  ensued, 
nd  deceased  received  a  mortal  Injory;  his 
knll  being  fractured  near  the  ear.  There 
rere  contusions  upon  the  back  of  his  head 
nd  upon  his  face,  and  his  condition  indicated 
hat  he  was  used  very  roughly,  while  de- 
endant  was  practically  uninjured.  The  de- 
endant,  at  the  suggestion  of  his  wife,  who 
ritnessed  the  affray,  gave  immediate  infor- 
latlon  to  friends  of  the  deceased,  who  re- 
loved  Mr.  Payne,  and  he  died  from  bis  In- 
nry  the  next  day. 

Before  the  trial  was  commenced,  the  de- 
^ndant'B  counsel  asked  that  the  prosecution 
e  required  to  indorse  the  name  of  the  de- 
endant's  wife  upon  the  information  as  a 
ritness  for  the  people;  she  being  the  only 
bird  person  present  at  the  fight  at  the  bam. 
ubsequently  during  the  trial  the  applicatioq 
ras  renewed;  It  being  stated  by  counsel  that 
etendant  expressly  waived  bis  right  to  ob- 
pct  to  the  calling  of  bis  wife  as  a  witness 
salnst  him.  The  court  denied  the  request, 
'bere  was  no  error  in  this.  The  case  of  Feo- 
le  V.  Wolcott,  61  Mich.  618,  17  N.  W.  78, 
!  decisive  of  the  question.  In  that  case  the 
ame  of  respondent's  wife  was  indorsed  on 
tie  information,  but  the  prosecuting  attorney 
pollned  to  call  her,  and  the  court  refused  to 
onipel  him  to  do  so.  In  the  opinion,  Mr. 
tistice  Cooley  said:  "The  relationship  of 
be  witness  to  the  accused  was  sufficient  rea- 
on  for  excusing  her."  We  are  of  the  opln- 
)n  that  this  languagie  was  intended  to  mean 
hat  the  relationship  was  such  as  to  Justify 
lie  prosecutor  in  declining  to  call  the  witness 
n  behalf  of  the  people.  The  record  in  that 
iise  shows  that  the  trial  court  "refused  to 
equire  that  the  witness  be  called  for  the 
eople,"  and.  If  that  is  the  rule  notwithstand- 
Dg  the  Indorsement  of  the  wife's  name,  there 


is  quite  as  much  reason  for  applying  It  to  a 
case  where  the  defendant  has  not  been  led 
to  expect  that  the  prosecution  Intended  to 
make  his  wife  their  witness. 

Mary  Hoder,  a  child  of  10  years  of  age. 
was  present  at  the  preliminary  quarrel  at 
her  father's  house.  She  was  called  as  a  wit- 
ness for  the  prosecution,  and.  In  answer  to 
questions  put  by  counsel  for  the  people, 
stated  that  she  did  not  know  what  It  was  to 
be  sworn  or  to  take  an  oath.  Thereupon 
counsel  for  defendant  were  told  that  they 
might  examine  her,  and  stated  that  they  did 
not  care  to  ask  any  questions.  Later  in  the 
proceedings,  counsel  for  defendant  said  that 
they  would  like  to  ask  Mary  Hoder  some 
questions.  The  court  said:  "You  stated  yes- 
terday you  did  not  want  to  ask  her  any  ques- 
tions on  either  side.  If  you  want  her,  call 
her.  'The  prosecution  need  not  call  her.  Mr. 
Joslyn.  The  prosecution  has  already  called 
her.  The  Gburt  If  you  want  her  here  as  a 
witness,  you  can  do  so.  She  was  excused 
yesterday.  You  said  you  did  not  desire  to 
have  her  put  on,  and  let  her  go.  Mr.  Joslyn. 
We  do  not  desire  to  call  her  as  our  witness. 
The  Oourt,  If  yon  call  her,  you  will  have  to 
call  her  as  your  witness.  Mr.  Joslyn.  I 
wish  it  to  appear  that  she  was  called  yester- 
day, and  that  we  then  stated  that  we  did  not 
desire  to  ask  any  questions,  but  we  imme- 
diately notified  the  prosecuting  attorney  to 
have  her  kept  here.  The  Court.  The  court 
has  no  knowledge  of  the  notification  of  the 
prosecuting  attorney.  Mr.  Coumans.  It  was 
not  done  until  after  the  court  adjourned  last 
night  The  Oourt  The  little  girl  can  retire 
She  need  not  testify.  Mr.  Joslyn.  We  desire 
to  have  It  appear  further  that  she  was  a  wit- 
ness to  the  trouble  that  took  place  at  Ho- 
der's  house—  The  Court  If  you  desire  to 
examine  her  on  your  behalf,  yon  may  exam- 
ine her.  Mr.  Joslyn.  We  do  not  desire  to. 
The  Court  Very  welL  She  may  be  put  on 
the  stand  by  you  and  examined.  Yon  stated 
yesterday,  when  the  prosecuting  attorney 
put  her  on  the  stand,  that  yon  did  not  care 
to  examine  her.  Now,  if  you  desire  to  exam- 
ine her,  you  may  examine  her  as  your  wit- 
ness. Mr.  Joslyn.  But  we  do  not  have  the 
privilege  of  cross-examination.  The  Oourt 
You  beard  what  the  court  said."  Afterwards 
the  following  occurred:  "The  Court  The 
little  girl,  Mary  Hoder—  If  you  want  to 
put  her  on  the  stand,  you  must  do  it  now,  in 
order  that  she  may  be  sent  home.  She  must 
not  be  kept  here  any  longer.  If  you  deslra 
to  use  her  testimony  In  any  way—  She  la 
only  ten  years  old.  and.  If  you  desire  to  use 
her,  you  must  put  her  on  the  stand  now. 
Mr.  Joslyn.  Under  the  ruling  of  the  court, 
in  holding  that  it  is  necessary  for  the  de- 
fense to  call  her  as  our  witness,  and  In  view 
of  the  fact  that  she  has  been  with  the  peo- 
ple's witnesses  all  the  time,  and  we  have 
had  no  opportunity  to  talk  with  her,  we  de- 
cline to  call  her.  The  Court  She  may  be 
permitted  to  go  home."    It  Is  claimed  that 
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this  was  error.  It  is  a  common  thing  for 
witnesses  to  be  recalled  for  cross-examina- 
tion, and  we  are  nnable  to  find  in  the  rec- 
ord any  reason  for  denying  it  In  tills  Instance; 
but  the  defendant's  counsel  were  glren  the 
opportunity  of  calling  her,  and  it  was  with- 
in the  power  of  the  circuit  Judge  to  i>ermlt 
leading  questions  to  be  put  to  her  it  occasion 
demanded.  There  may  have  been  reasons, 
not  shown  by  the  record.  Justifying  the  cir- 
cuit Judge  In  his  refusal  to  i>ermit  counsel  to 
recall  this  witness  for  cross-examination  at 
that  stage  of  the  case,  and  after  counsel  had 
refused  to  cro8s-ex.<imine  her  while  the  people 
were  making  their  case.  It  is  not  a  matter 
of  right  to  call  witnesses  repeatedly  or  un- 
seasonably for  cross-examination,  and,  where 
there  is  nothing  to  indicate  that  a  defendant 
has  suffered  injury  by  the  conduct  of  the  trial 
In  this  respect,  a  conTiction  should  not  be 
reversed  for  a  refusal  to  Indulge  counsel  in 
repeated  or  unseasonable  cross-examinations. 

Complaint  is  made  that  the  court  refused 
to  compel  the  prosecution  to  produce  and 
call  as  a  witness  Mrs.  Andrew  Payne,  who 
was  present  at  the  honse  of  Hoder  when  the 
first  trouble  occurred.  Her  name  was  not  In- 
dorsed on  the  information,  and,  although  the 
defendant  knew  that  she  was  present  on  the 
occasion  referred  to,  this  application  was  not 
made  until  the  people  rested.  At  that  time 
she  was  50  miles  distant,  and  the  court 
properly  refused  to  require  the  prosecution 
to  produce  her;  It  being  claimed  that  she 
had  not  been  in  attendance,  and  was  old  and 
feeble,  and  unable  to  travel. 

In  his  instructions  to  the  Jury,  the  court 
explained  the  theories  of  the  respective  par^ 
ties.  He  said  that  the  defense  claimed  that 
the  fracture  of  the  skull  and  the  cut  near 
the  ear  must  have  been  caused  by  the  de- 
fendant's striking  the  deceased's  head  upon 
the  uneven  surface  of  the  barn  floor,  while 
the  people  claimed  that  such  a  theory  was  uin- 
reasonable,  and  that  these  injuries  must  have 
been  inflicted  by  a  direct  blow  by  some  in- 
strument or  the  boot  of  the  defendant  De- 
fendant's counsel  claim  that  there  was  no 
evidence  that  a  club  or  other  weapon  was 
used.  We  are  of  the  opinion  that  it  was  com- 
petent to  leave  this  question  to  the  Jury,  al- 
though no  witness  testified  to  the  manner  in 
which  these  injuries  were  inflicted.  It  was 
for  them  to  di«w  such  Inference  as  the  en- 
tire testimony  would  warrant 

The  evidence  shows  that  after  the  fight  at 
the  bam  the  defendant  returned  to  Hoder's 
place,  and  said  they  had  been  fighting;  and 
Andrew  Payne,  Hoder,  and  the  defendant 
went  to  defendant's  place.  On  the  way,  de- 
fendant said  that  he  would  have  killed  the 
old  man  if  it  had  not  been  for  his  wife  and 
children,  and  that  they  cried  and  begged 
him  not  to  touch  him  any  more.  On  their  ar- 
rival, Mrs.  Hosslcr  said,  in  the  presence  of 
the  defendant  to  Hoder,  "Joe,  don't  let 
George  go  at  the  old  mnn  any  more."  Error 
la  assigned  upon  the  admission  of  this  re- 


mark by  Mrs.  Hossler  npon 
it  contains  an  implication  t 
the  opinion  that  defendant 
than  he  should  have  done,  a 
missions  were  not  admissil 
without  hla  consent  any  mo 
timony  would  have  been.     1 
made  in  the  presence  of  he 
was,  in  our  opinion,  admlss 
latter  point  see  People  v. 
158.  31  N.  W.  94. 

We  find  no  error,  and  the 
flrmed,  with  direction  to  tb 
proceed  to  Judgment    The  ot 
curred. 


POBTEE  V.  OSMTIl 

(Supreme  Court  of  Michigan. 

LIMITATIONS  —  AGAINST  REl 

WHEN  COMMENCE— EJEC 

TLE   TO   MAINTA 

1.  Where  a  grantor  conreye 
life,  remainder  to  the  son's  hei 
gether  with  bis  son  and  some 
parties,  conveyed  to  another,  1 
that  ouier  did  not  become  adv 
heirs,  so  as  to  set  limitations 
the  son's  death. 

2.  Ejectment  cannot  be  mai 
mainderman  of  an  estate  erai 
chaser  of  a  primary  school  c 
one  who,  subsequent  to  the  gra 
gal  title  by  patent  but  equi 
forum  for  relief. 

Appeal  from  Circuit  Court 
ty.  In  Chancery;   George  W.  I 

Suit  for  partition  by  Ella 
Oliver  H.  P.  Osmun  and  oth« 
cree  dismissing  the  bill,  com] 
Beversed. 

William  B.  Crane,  for  ap 
son  &  Patterson,  for  appellee 
Crane,  for  certain  appellees. 

CABPENTEB,  J.  In  1» 
grandfather  Israel  Osmun  pv 
ary  school  certificate,  whict 
right  to  a  patent  from  the  sta 
land  In  controversy.  In  186< 
mun  conveyed  said  land  to  c 
ther,  John  Osmun,  "during 
and  to  his  heirs  thereafter  fo 
complainant's  grandfather, 
brother  (defendant  Dorsey  Os 
(defendant  Nettie  Van  Kur< 
deed  conveying  sail  land  to  < 
H.  P.  Osmun.  On  the  10th 
May  said  defendant  Oliver  o: 
from  the  state,  conveying  to 
controversy,  and  paid  the  req 
tion  therefor.  John  Osmun  dl 
leaving  surviving  him  thre* 
complainant  and  defendants 
and  Nettie  Van  Kuren.  Sh 
complainant,  claiming  that  si 
one-third  of  said  land,  comr 
in  chancery,  praying  an  accoi 

H  1.  Se«  LUe  EaUtu,  vol.  3t.  Of 
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Ion.  Tbe  learned  trial  judge  dismissed  ber 
ill  ot  complaint,  and  complainant  appeals  to 
tis  conrt. 

No  question  is  made  that  the  term  "helre" 
1  tbe  deed  of  1856  designated  tbe  cblldrea  of 
lid  John  Osmun.  It  is,  however,  contended 
liat  complainant's  right  In  the  land  is  barred 
}•  the  statute  of  limitations,  and  that  equity 
rill  not  alTord  relief.  The  statute  of  llmlta- 
ons.  in  our  Judgment,  has  no  application. 
k)n3plainant  had  no  possessory  right  In  the 
ind  until  ber  father's  death,  in  1901.  The 
osscsslon  of  defendant  Oliver  H.  P.  Osmun, 
ntll  that  time,  was  in  no  sense  adverse  to 
omplainant 

It  Is  equally  clear  that  complainant  must 
sek  relief  In  equity,  and  not  at  law.  By  ob- 
ilnlug  the  patent  from  tbe  state  In  18T7,  de- 
fiidant  Oliver  H.P.  Osmun  acquired  tbe  le- 
al title.  Complainant  could  not  assert  her 
igbts  against  this  title  In  a  suit  in  ejectment 
loran  v.  Moran,  106  Mich.  8,  63  N.  W.  989, 
St  Am.  St.  Rep.  462,  and  cases  cited. 

As  DO  other  answers  are  made  to  tbe  claim 
sserted  by  complainant,  and  as  we  can  con- 
elve  of  none,  it  follows  that  she  Is  entitled 
)  a  decree.  The  decree  of  the  court  below 
rill  be  reversed,  and  complainant  given  a  de- 
ree  for  an  accounting  and  partition,  as  pray- 
J.  The  record  will  be  remanded  for  further 
roeeedings  tinder  this  decree.  Tbe  other  Jus- 
ces  concurred. 


BUTTERS  SALT  &  LUMBER  CO.  T. 
VQGEL. 

Sapreme  Court  of  Michigan.     Jan.   6,   1904.) 
DECLAKATIONS  OF  AGENTS. 

I.  Declarations  of  general  agents,  as  well  as 
f  special  agents,  which  are  not  part  of  the  res 
cstie  of  a  transaction  for  the  principal,  are 
ladmissible  against  the  principal. 

Error  to  Circuit  Court,  Mason  County; 
.aron  V.  McAlvay,  Judge. 

Action  by  tbe  Butters  Salt  &  Lumber  Com- 
any  against  Albert  Vogel.  Judgment  for 
laintiff.    Defendant  brings  error.    Reversed. 

See  80  N.  V-  660. 

Fitch  Sc  Reek,  for  appellant  A.  A.  Kelser 
ad  H.  C.  Hutton,  for  appellee. 

CARPENTER,  J.  Plaintiff  sued  to  re- 
over  pay  for  goods  delivered  to  one  Wick- 
all.  A  former  Judgment  for  tbe  plaintiff 
ras  reversed  in  this  court  (see  89  N.  W. 
00)  on  tbe  ground  that,  according  to  the  tes- 
imony  of  the  plaintiff,  tbe  agreement  of  de- 
endant  was  void,  as  It  was  simply  a  verbal 
ndertAklng  to  answer  for  the  debt  of  Wlck- 
atl.  Tbe  second  trial,  like  the  first  resulted 
a  a  verdict  and  Judgment  for  plaintiff.  The 
estlmony  taken  on  this  trial  was  that  of  the 
nme  witnesses  who  testified  on  tbe  former 
rial,  but  we  are  of  the  opinion  that  a  case 
rns  made  from  which  tbe  Jury  could  have 

I I.  S«e  BTldmc*,  vol.  20,  Cent  Dig.  H  887,  910. 


Inferred  that  defendant's  obligation  was  that 
of  an  original  purchaser.  There  was  there- 
fore no  error  in  refusing  to  direct  a  verdict 
for  defendant. 

One  of  plalntlfTs  witnesses  was  permitted, 
against  defendant's  objection,  to  relate  tbe 
following  conversation  between  himself  and 
one  Gibson,  defendant's  general  agent  and 
manager:  "We  talked  about  logging  In  gen- 
eral, and  I  made  tbe  remark  that  he  got 
some  cheap  logging  over  on  that  section  1— 
Wlcksall's  logging;  and  Mr.  Gibson  made  tbe 
remark  that  it  might  not  be  so  cheap  by  tbe 
time  they  got  everything  settled  up;  there 
was  several  accounts  yet  to  pay— 'a  large  one 
over  at  the  company's  store,  wlilcb  we  will 
have  to  pay.'  That  was  the  principal  part  ot 
the  conversation."  In  referring  to  this  testi- 
mony in  bis  charge,  tbe  trial  Judge  said: 
•'That  statement  made  by  him  would  be 
binding  upon  the  defendant.  If  he  made  the 
statement."  We  think  tbe  learned  Judge 
erred  In  admitting,  this  testimony  and  in 
making  this  statement.  Gibson,  though  de- 
fendant's agent,  bad  no  original  knowledge 
Whatever  of  defendant's  lialjlllty  for  tbe 
claim  In  suit.  There  Is  no  evidence  that  he 
ever  acquired  any  such  knowledge.  The 
statement  In  question  was  no  part  of  the  res 
gestae  of  any  transaction.  The  law  exclud- 
ing such  evidence  Is  settled  by  numerous  de- 
cisions of  this  court.  "The  statements  and 
declarations  made  by  an  agent  while  he  is 
contracting  for  his  principal,  within  the 
scope  of  his  authority,  and  having  reference 
to  the  subject-matter  of  such  contract,  con- 
stitute a  part  of  the  res  gestte,  and  may  be 
given  in  evidence  to  affect  bis  principal;  but 
not  what  he  says  at  another  and  subsequent 
period.  His  declarations  are  received,  not 
as  admissions  of  his  principal,  but  as  part  of 
the  res  gestae."  Horner  v.  Fellows,  1  Doug. 
53,  54.  "The  declarations  of  an  agent,  made 
at  tbe  time  of  doing  an  act  within  tbe  scope 
of  his  authority,  and  relating  to  tbe  subject- 
matter  of  tbe  act,  are  evidence  as  a  part  of 
the  res  gestee;  but  statements  subsequently 
made  by  him  are  not  because  the  latter  are 
made  without  authority,  and  for  that  reason 
stand  on  the  same  footing  with  the  declara- 
tions of  any  other  person."  Benedict  v.  Den- 
ton, Walk.  Ch.  337.  "But  the  admissions  of 
an  agent  are  only  evidence  against  the  prin- 
cipal when  they  constitute  a  part  of  the  res 
gestae.  They  must  accompany  the  transac- 
tion in  which  the  agent  acted.  What  he 
states  at  a  subsequent  time  is  inadmissible. 
Tbe  rule  that  would  allow  an  agent,  after  a 
transaction  Is  closed,  to  admit  away  the 
rights  of  bis  principal,  would  be  too  danger- 
ous to  be  tolerated  for  a  moment"  Converse 
V.  Blumrich,  14  Mich.  122,  90  Am.  Dec.  230. 
See,  also,  Ablard  v.  Ft.  Wayne  &  Belle  Isle 
R.  Co.,  104  Mich.  148,  62  N.  W.  172.  There 
is  no  force  in  tbe  suggestion  of  plaintiff  that 
this  rule  is  limited  In  its  application  to  spe- 
cial agents.  There  Is  precisely  the  same  rea- 
son for  applying  it  to  general  agents,  and 
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tbat  It  does  apply  to  them  was  expressly 
beld  In  Benedict  t.  Denton,  snpra.  While 
we  mnst  regard  these  authorities  as  control- 
ling. It  Is  not  improper  to  state  that  they  are 
not  at  variance  with  the  cases  cited  from  oth- 
er courts  by  plaintiff's  counsel.  See  Klrk- 
stall  Brewery  Co.  v.  Fomess  By.  Co..  Ii.  B. 
9  Q.  B.  463:  Dowdall  T.  B.  Co..  13  Blatchf. 
403,  Fed.  Cas.  No.  4,038;  Morse  t.  B.  Co.,  6 
Gray,  450;  McGenness  v.  Adriatic  Mills,  116 
Mass.  177;  Northrup  v.  Ins.  Co.,  47  Mo.  435, 
4  Am.  Bep.  337.  In  each  of  these  cases  the 
admission  received  In  evidence  was  an  an- 
swer of  an  agent  to  an  inquiry  relating  to  a 
matter  of  business  within  the  8C(^>e  of  his 
anthority.  It  was  therefore  a  part  of  the  res 
gests,  and  admissible  imder  the  rule  recog- 
nized in  this  state. 

We  have  examined  the  other  errors  com- 
plained of  In  defendant's  brief.  We  do  not 
think  them  well  grounded,  nor  that  they 
raise  any  qnestion  which  demands  discus- 
sion. 

The  judgment  is  reversed,  with  costs,  and 
a  new  trial  granted.  The  other  Justices  con- 
curred. , 


PEOPLE  V.  HINSHAW. 
(Supreme  Court  of  Michigan.     Jan.  5,  1904.) 

PURB  POOD  LAW— ADULTERATION— HARMUB8S 
COLORING— INFORMATION— EVIDENCE- 
QUESTION  FOR  JORT. 
L  Even  in  criminal  cases  counsel  for  the  de- 
fense should  call  the  court's  attention  to  points 
on  which  an  instruction  is  desired. 

2.  An  information  charging  that  vanilla  ex- 
tract was  colored  to  conceal  Us  inferiority,  and 
to  make  it  appear  of  greater  value  tlinn  it 
really  was,  is  sufficient  to  warrant  the  submis- 
sion to  the  jury  of  the  question  whether  the 
extract  was  inferior. 

3.  Evidence  that  the  effect  of  coal-tar  dye  in 
vanilla  extract  is  to  make  the  extract  appear 
stronger  and  of  greater  valne  than  it  really  is 
warrants  the  submission  to  the  jury  of  the 
question  whether  extract  containing  such  dye 
was  inferior. 

4.  Though  coal-tar  dye  is  harmless,  its  use  in 
vanilla  extract,  making  it  appear  stronger  than 
it  really  is,  is  a  violation  of  the  pure  food  law 
(Pub.  Acts  1895,  p.  358,  No.  193,  as  amended 
by  Pub.  Acts  1897.  p.  128.  No.  118),  prohibit- 
ing adulteration  of  food  by  coloring,  whereby 
inferiority  is  concealed  and  it  is  made  to  ap- 
pear better  than  it  is. 

5.  Pub.  Acts  1895,  p.  3.")8.  No.  193.  as  amend- 
ed by  Pub.  Acts  1807,  p.  128,  No.  118.  i)rohib- 
iting  adulterntion  of  foods,  is  constitutional 
notwithstanding  n  proviso  that  nothing  in  the 
act  shall  prevent  the  coloring  of  pure  butter. 

Exceptions  from  Circuit  0>nrt,  Saginaw 
County;    Byron  A.  Snow,  Judge. 

Emory  H.  Hlnsbaw  was  convicted  of  vio- 
lating the  pure  food  law,  ond  brings  excep- 
tions.   Affirmed. 

Bespondent  was  prosecuted  and  convicted 
of  the  unlawful  sale  of  "extract  of  vanilla, 
which  was  then  and  there  adulterated  with- 
in the  meaning  of  Act  number  193  of  the 
Public  Acts  of  the  State  of  Michigan  of  the 

f  1.  S«e  Criminal  Liaw,  vol.  14,  Cant.  Die.  i  UM. 


year  1895,  as  amended  by  Ac 
of  the  PubUc  Acts  of  1897,  U 
that  said  extract  of  vanilla  w 
the  addition  of  a  foreign  col 
to  arlt,  coal-tar  dye,  whereby 
was  concealed,  and  whereby  si 
vanilla  was  made  to  appear 
greater  value  than  it  really  w 
rors  are  assigned:  (1)  Tbat  tt 
In  instructing  the  Jury;  (2)  tl 
unconstltutlonai  as  repugnant 
teenth  amendment  of  the  Cons 
United  States. 

Frank  A.  Bockwlth,  Jr.,  Ass 
for  the  People.  Eugene  WUbei 
ent 

OBANT,  J.  1.  The  instructii 
of  Is  as  follows:  "Now,  befon 
ity  of  an  article  can  be  cona 
be  necessarily  first  ascertained 
or  not  there  Is  an  inferiority 
If  it  is  an  inferior  article,  and 
ity  is  concealed  by  reason  of  tl 
foreign  substance  in  this  vac 
are  satisfied  from  the  proof  1 
sonable  doubt  of  the  fact,  thei 
guilty,  although  he  had  no  kn< 
the  foreign  substance  being  I) 
It  appears  that  no  such  claim 
behalf  of  respondent  upon  the 
quest  was  asked  covering  th 
raised.  The  only  objections  i 
record  to  have  been  made  an 
the  title  is  not  broad  enough  to 
visions  in  the  amendment  of  1! 
1897,  p.  128,  Act  No.  U8);  se< 
Legislature  has  no  power  to 
punish  acts  in  themselves  ba 
that  the  act  is  nnconstltutloi 
criminal  cases  it  is  the  duty 
call  the  attention  of  the  court 
on  which  an  instruction  is  de 
V.  Efezo,  104  Mich.  341,  62  N. 
however,  are  of  the  opinion  tha 
tlon  charges  the  coloration  to 
ferlor  article  appear  better  ar 
able  than  It  really  was,  and 
and  also  that  there  was  evldei 
the  allegation.  The  state  ch( 
that  the  effect  of  the  coal-ta 
make  the  article  appear  of  grea 
it  really  is,  and  that  people  'v 
stronger  than  it  really  was. 
testimony  was  weakened  by  < 
tlon,  but  not  sutficlent  to  take 
from  the  Jury,  especially  in  vl< 
that  no  other  purpose  than  to  : 
de  appear  better  is  shown. 

2.  The  use  of  coal-tar  dye  b 
counsel  for  respondent  insists 
comes  within  the  rule  of  the  i 
People  V.  Jennings  (Mich.)  9 
That  case  had  not  been  decic 
case  was  tried.  No  such  th 
vanced  upon  the  trial.  Even  I 
however,  think  the  case  is  i 
gulshable    from    People   T.   J« 
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color  glTen  to  lemon  extract,  wblcb  of  Itself 
i8  almost  colorless,  Is  no  indication  whatever 
of  tbe  strength  of  the  extract  or  Its  value. 
Its  color  is  a  mere  whim  or  caprice  of  the 
trade,  and  no  more  indicates  the  character 
and  value  of  the  extract  than  does  the  color- 
ing matter  used  to  color  butter  indicate  its 
character  and  value.  In  this  case  vanilla 
resembles  the  color  of  the  bean  from  whicb 
it  is  produced.  Its  strength  and  value  are 
judged,  to  some  extent  at  least,  under  the 
evidence  in  this  case,  from  its  color.  No 
other  object  Is  apparent  from  the  use  of  tbe 
coloring  than  to  make  it  appear  of  a  quality 
better  than  it  really  Lb. 

3.  It  is  urged  that  the  act  is  unconstitu- 
tional on  account  of  the  proviso  "that  noth- 
ing in  this  act  shall  prevent  the  coloring  of 
pure  butter."  This  act  is  similar  in  Its  pro- 
visions to  that  Involved  in  People  v.  Rotter 
<Mich.)  91  N.  W.  167,  and  People  v.  PhU- 
Ups  (Mich.)  91  N.  W.  616.  The  constitution- 
ality of  such  acts  was  there  sustained,  and 
a  discussion  is  unnecessary.  Capital  City 
Dairy  Co  v.  Ohio,  183  U.  S.  238,  246,  22  Sup. 
Ct  120,  46  U  Ed.  171,  la  decisive  of  the 
<luestlon. 

The  conviction  is  affirmed.  Tbe  other  Jus- 
tices concurred. 


MILLBIR  T.  HOFFMAN. 

(Supreme   Court  of  Michigan.     Jan.  6,   1904.) 

WPOUNDINO    ANIHALS-CHARaKS— APPRAISAIj 

—HBARINO— IMPOUNDER'S  RIGHT  TO  BB 

HEARD— REPLEVIN— EVIDENCE. 

1.  Comp.  Laws  1897,  {  10,698,  declares  that, 
if  the  owner  of  beasts  which  are  impounded 
Bhnll  be  dissatisfiecl  with  tbe  claim  of  the  im- 
poander,  he  may  have  the  amount  for  which  he 
is  liable  determined  by  persons  appointed  for 
that  purpose  by  a  justice.  HM  tnat,  in  view 
ot  constitutional  principles,  there  is  a  necessary 
implication  tiiat  llie  impounder  shall  have  an 
opportunity  to  be  heard  on  the  award  of  the 
appraisers. 

2.  One  impounding  beasts,  and  not  having 
had  an  opportunity  to  be  heard  on  the  bearing 
of  the  appraisers,  refused  to  deliver  the  beasts 
on  tender  of  tJie  amount  found  by  the  apprais- 
ers to  be  his  due;  and  in  replevin  by  the  own- 
er the  award  of  appraisers  was  admitted  in  evi- 
dence, but  the  court  instructed  that  the  award 
was  not  binding.  Beld,  that  the  admission  ot 
the  award  was  reversible  error,  where  it  is  ap- 
parent that  the  jury  were  influenced  by  it 

3.  Comp.  Laws  1897,  tS  10,688,  10,689,  pro- 
vide, in  substance,  that  when  swine  are  dis- 
trained, "going  at  large"  contrary  to  law,  tbe 
distrainer  shall  be  entitled  to  10  cents  a  bead. 
SectiMi  10,691,  provides  that  when  one  is  in- 
jnred  in  his  land  by  swine,  etc.,  he  may  re- 
cover his  damages  by  action  or  by  distraining 
them  as  thereinafter  provided.  Held  that, 
Inhere  swine  trespassing  on  lands  of  another 
are  distrained  by  the  landowner,  he  is  con- 
fined to  his  damages,  and  not  entitled  to  the 
penalty  of  10  cents  per  head;  the  swine  not 
being ^'at  large,"  etc.,  within  the  statute. 

4.  Comp.  Laws  1897,  t  10,695,  provides  that 
on  the  impounding  of  beasts  the  impounder 
■hall  give  the  owner  notice  containing  a  state- 
ment of  the  cause  of  impounding.  Beti,  that 
Mie  imponnding  swine,  and  giving  notice  that 
the  cause  was  their  presence  on  his  land,  was 


bound  by  the  notice,  and  conld  not  thereafter 
claim  the  penalty  given  by  sections  10,688  and 
10.689. 

Eirror  to  Circuit  Court,  Lai>eer  County; 
George  W.  Smith,  Judge. 

Action  by  Martin  Miller  against  Hubert 
Hoffman.  Judgment  in  favor  of  plaintiff,  and 
defendant  brings  error.    Reversed. 

W.  K  Brown,  for  appellant  L  J.  Eobler, 
for  appellee. 

CARPENTER,  J.  This  is  an  action  of  re- 
plevin to  recover  tbe  possession  of  16  hogs 
belonging  to  plaintiff,  and  distrained  by  de- 
fendant Plaintiff  and  defendant  own  and 
occupy  adjoining  farms,  situated  in  tbe  town- 
ship of  Bumslde,  in  the  county  of  lApeer. 
On  tbe  9tb  of  May,  1901,  the  hogs  in  question 
strayed  fl'om  plaintiff's  premises  onto  the 
highway,  and  thence  onto  defendant's  prem- 
ises. Defendant  impounded  the  bogs,  and 
notified  plaintiff  in  writing,  "Your  hogs  or 
shotes  are  on  my  premises,  and  you  can  get 
them  by  paying  fifty  cents  a  bead  for  dam- 
ages and  trouble  and  feeding."  Plaintiff, 
thinking  this  charge  extravagant,  applied  on 
the  following  day  to  a  Justice  of  the  peace  for 
appointment  of  appraisers.  Two  appraisers 
were  appointed.  They  visited  defendant's 
premises  during  his  absence,  and  appraised 
tbe  damages  at  $1.  Plaintiff  tendered  this 
amount  Defendant  refused  to  deliver  the 
hogs,  and  served  a  second  written  notice,  more 
specific  than  tbe  first,  and  at  the  same  time 
made  a  verbal  demand  of  10  cents  a  head  pen- 
alty. Thereupon  this  suit  was  commenced  by 
plaintiff,  who  recovered  a  verdict  in  the  court 
below.  Defendant  seeks  a  reversal  of  the 
Judgment,  for  reasons  which  will  be  stated 
and  discussed. 

It  is  contended  by  the  defendant  that  the 
court  erred  in  admitting  in  evidence  the 
award  of  tbe  appraisers,  because  it  was  made 
without  giving  him  an  opportunity  of  being 
heard.  The  statute  which  authorizes  the 
award  (see  Ciomp.  Laws  1897,  ^  10,098)  does 
not  expressly  provide  that  this  opportunity 
shall  be  given.  In  our  Judgment,  however, 
this  is  necessarily  implied.  It  is  repugnant  to 
sound  principles  of  constitutional  law  that 
one's  rights  shall  be  determined  by  a  proceed- 
ing which  does  not  afford  blm  that  oppor- 
tunity. See  Matter  of  Bmpbre  City  B^nk,  18 
N.  Y.  1C9:  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  Ed.  565;  Cooley,  Const  Um.  (6tb  Bd.)  p. 
431;  Gllson  v.  Munson,  114  Mich.  671,  72  N. 
W.  994.  Tbe  propriety  of  enforcing  this  prin- 
ciple is  illustrated  in  this  case.  According  to 
tbe  testimony  of  one  of  the  appraisers,  there 
was  included  in  tbe  award  no  allowance  what- 
ever for  feeding  and  caring  for  the  hogs.  De- 
fendant was  entitled  to  such  an  allowance  (see 
sections  10,698,  10,694,  Comp.  Laws  of  1897), 
and,  according  to  bia  testimony,  it  constituted 
the  largest  item  of  his  claim.  It  is  urged  by 
the  plaintiff  that  for  tbe  error  In  admitting 
the  award  In  evidence  tbe  Judgment  should 
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not  be  reversed,  because  the  trial  court  cor- 
rectly Instructed  the  jury  that  the  award  was 
not  a  binding  determination.  We  think  this 
Is  not  a  sufficient  answer.  The  trial  court  left 
to  the  jury  the  Issue  of  whether  the  $1  ten- 
dered was  sufficient  to  compensate  all  the 
claims  of  defendant  We  are  persuaded  that 
the  Jury,  in  finding  that  it  was,  was  largely 
Influenced  by  the  Incompetent  award.  We 
conclude,  therefore,  that  the  admission  of  the 
award  In  erldence  was  reversible  error. 

Defendant  contends  that  the  court  erred  In 
not  charging  the  Jury  that  he  was  entitled  to 
a  penalty  of  10  cents  a  head  for  taking  up 
and  distraining  plaintiff's  hogs.  This  penalty 
of  10  cents  a  head  is  given  when  animals  are 
taken  up  and  distrained  "for  going  at  large, 
contrary  to  law,  or  contrary  to  any  by-law  of 
a  township."  Sections  10,688,  10,689,  Comp. 
Laws  1897.  Defendant  distrained  plaintiff's 
hogs  because  they  trespassed  upon  his  laud. 
In  doing  this  he  acted  upon  the  authority  con- 
tained In  section  10,681,  Comp.  Laws  1887. 
This  section  reads:  "When  any  person  Is  in- 
jured In  his  land  by  sheep,  swine,  horses, 
asses,  mules,  goats  or  neat  cattle,  he  may  re- 
cover the  damages  In  an  action  of  trespass  or 
trespass  on  the  case  against  the  owner  of  the 
beasts,  •  •  •  or  by  distraining  the  beasts 
doing  the  damage  and  proceeding  therewith  as 
hereinafter  dh*ected."  One  proceeding  under 
tills  section  Is  by  this  language  limited  In  his 
recovery  to  the  damages.  In  other  words,  un- 
der the  proper  construction  of  the  statute, 
beasts  are  not  going  at  large  contrary  to  law 
when  they  are  trespassing  upon  the  land  of 
another.  Nor  Is  defendant  In  a  position  to 
claim  this  penalty  because  these  hogs  had 
teen  at  large  In  the  public  highway  just  be- 
fore they  trespassed  upon  bis  land.  If  one  on 
whose  land  animals  commit  a  trespass  can 
ever  exact  the  penalty  under  consideration  be- 
cause those  animals  have  come  onto  the  land 
from  a  highway  (a  point  which  we  do  not  un- 
dertake to  determine),  defendant  must  be  held 
to  have  waived  that  claim.  The  claim  of  the 
penalty  is  Inconsistent  with  the  claims  assert- 
ed by  defendant  in  the  first  notice  served  on 
plaintiff.  He  was  bound  In  that  notice  to 
state  "the  cause  of  Impounding."  Comp. 
Laws  1897,  (  10,695.  Plaintiff  was  not  In- 
formed by  that  notice  that  the  hogs  were  Im- 
pounded because  they  had  been  in  the  high- 
way, and  he  had  a  right  to  act  and  did  act 
upon  the  assumption  that  the  cause  of  Im- 
pounding therein  stated  was  accurate. 

We  do  not  think  the  other  errors  relied  upon 
raise  any  question  which  demands  considera- 
tion. 

It  Is  to  be  regretted  that  the  parties  to  this 
suit  should  have  so  much  and  so  expensive 
litigation  over  so  trivial  a  matter.  We  can- 
not, however,  overlook  the  fact  that  griev- 
ances arising  from  small  matters  are  often 
serious,  and  would  be  Intolerable  If  they  could 
not  be  redressed.  It  will  greatly  aid  to  se- 
cure a  certain  recognition  of  one's  rlRhts  in 
sucb  matters  if  it  is  understood  that  they  will 


certainly  be  enforced  If  an  appe 
the  courts.  When  defendant  I 
court  litigation  arising  out  of  h 
enforce  a  clear  legal  right,  tho' 
may  be,  his  claim  to  have  the  o 
elded  by  the  appropriate  rules  < 
be  denied;  and  as.  In  our  judgi 
ord  in  this  case  shows  error  to 
we  do  not,  as  we  should  not,  het 
relief. 

The  judgment  is  reversed,  an 
ordered. 

MOORE,  J.,  did  not  alt    The 
concurred. 


JOHNSON  T.  DETROIT  &  1 

(Supreme  Court  of  Michigan.     . 

RAILROADS  —  STOCK  KILLING—. 
DBNCB:— OPINIONS— CONCLUSIO> 
TlONS— REFUSAL  OF  REQUKSl 
TO  JURY— PRKJUDICLAL  REMAf 

1.  Where,  in  an  action  for  inj 
cansed  by  a  defective  cattle  gui 
road  right  of  way,  the  court 
Comp.  Laws  1897.  g  6294,  proviij 
tie  guard  that  had  been  approve 
railroad  commissioner  should  be 
ticient  cattle  guard,  and  that  if 
been  kept  as  it  was  originall: 
there  was  no  question  about  the 
the  cattle  guard  and  the  fence, 
not  recover,  an  objection  that  t 
ged  that  defendant  had  not  don 
in  providing  a  cattle  guard  api 
railroad  commissioner  unless  tl 
vided  was  in  fact  sufficient  was^ 

2.  Where,  in  an  action  for  Inj 
on  a  railroad  track,  the  court  w< 
justified  in  holding  as  a  Qiatter  i 
the  cattle  passed  over  the  gua 
was  out  of  repair,  and  had  bei 
months,  or  if  defendont  left  a 
the  fence  and  the  guard  sufficii 
tlie  passage  of  cattle,  defendant 
negligence,  it  was  not  error  to  i 
the  cattle  passed  the  metal  gai 
was  out  of  repair,  or  if  they  pat 
guard  and  between  it  and  the  f< 
killed  by  the  cars  of  the  defei 
was  entitled  to  recover. 

3.  Where,  in  an  action  for  inj 
on  a  railroad  track,  there  was 
some  of  the  cattle  passed  over  a 
cattle  guard  which  was  not  del 
error  to  refuse  a  request  that  u 
cumstances  defendant  would  no( 
such  cattle. 

4.  Where  it  was  subsequently 
cattle  guard  over  which  cattle 
fendanrs  railway  passed  was  pri 
same  condition  the  day  after  tl 
killed  as  when  the  cattle  passei 
not  error  to  permit  witnesses  to 
dition  of  the  guard  the  day  al 
wore  killed  without  first  provini 
dition  was  the  same  as  wnen  th 
over  it. 

5.  In  an  action  for  injuries  to 
to  have  crossed  a  defective  i 
guard,  a  question,  asked  of  del 
master,  what  condition  the  cattU 
when  he  examined  it,  after  the  c 
ed,  as  to  its  efficiency  to  turn  st 
er  expert  testimony,  and  was  no 
on  the  ground  that  it  was  one  ol 
the  jury. 

6.  In  an  action  for  injuries  to 
to  have  passed  over  a  defective 
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gpard,  a  question  asked  of  a  witnesB,  who  had 
given  an  incomplete  description  of  tiie  guard, 
as  to  what,  if  any,  other  defect  he  noticed 
therein,  was  not  objectionable  as  calling  for  a 
conclusion, 

7.  In  an  action  against  a  railroad  company  to  I 
recover  for  cattle  killed  on  itj  right  of  way,  | 
repeated    statements    of    plaintiff's    counsel,    in   ' 
his  argument  to  the  jury,  that  the  money  given 
by    a   verdict  in  favor  of  plaintiff  would   not 
come  out  of  the  pockets  of  anybody  except  de- 
fendant  corporation,    and   asking   the  jury   to 
take  plaintiff's  position  coming  mto  court  ask- 
ing   that   "this  large  corporation  pay   to   him 
vrhat  bis  cattle  were  reasonably  worth,"  etc., 
were  improper.  I 

EiTor  to  Circuit  Court,  Iosco  Cotmty;  Main 
J.  Connlne,  Judige. 

Action  by  Nelson  Johnson  against  the  De- 
troit &  Mackinac  BaUway  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
brings  error.     Revorsed. 

Gbarles  R.  Henry,  for  appellant  Jahraua 
&  Rawden,  for  appellee. 

CARPENXBR,  J.  On  the  26tb  of  June. 
1902,  seven  bead  of  cattle  belonging  to  tbe 
plaintiff  were  struck,  while  on  the  defend- 
ant's track,  by  Its  locomotive,  and  killed. 
Tbeae  cattle  went  onto  the  track  from  the 
highway,  at  which  there  was  a  cattle  guard, 
designated  as  the  "positive"  cattle  guard,  | 
and  described  as  follows  In  defendant's 
brief:  "It  consists  of  four  sections— two  sec- 
tions twenty-six  inches  wide,  between  the 
raits,  and  one  section  on  the  outside  of  each 
rail,  twenty-two  inches  wide.  This  cattle 
guard  consists  of  a  series  of  ridges  or  billows, 
passing  over  each  tie,  and  about  two  and  a 
half  inches  above  It  and  down  between  the 
ties;  and  in  placing  the  guard  they  had  to 
dig  out  between  the  ties  and  hew  off  the 
edge  of  the  ties,  spiking  the  guard  to  these 
ties.  The  effect  of  cattle  attempting  to  walk 
over  these  guards  was  that  they  would  be 
thrown  upon  their  knees,  their  feet  slipping 
down  between  the  ridges  or  billows  created 
by  the  shape  of  the  guard."  This  cattle 
guard  was  approved  by  the  commissioner  of 
railroads.  In  March,  1902,  a  freight  car  ran 
off  the  track  and  flattened  down  a  portion  of 
this  8;uard,  about  10  Inches  in  width,  on  the 
north  side  of  each  rail.  Though  defendant 
contended  to  the  contrary,  the  testimony  of 
the  plaintiff  tended  to  prove  that  this  defect 
was  never  fully  repaired.  The  testimony  of 
the  plaintiff  also  tended  to  prove  that  there 
was  a  snfBclent  space  for  tbe  passage  of 
these  cattle  between  tbe  cattle  guard  and  the 
adjoining  fence,  and  that  by  reason  of  these 
two  defects  the  cattle  made  their  entry  upon 
tbe  track.  The  testimony  of  defendant  tend- 
ed to  prove  that  the  cattle,  or  at  least  some 
of  them,  in  going  on  the  track,  passed  over 
portions  of  the  cattle  guard  which  had  never 
been  out  of  repair.  Tbe  Issue  was  submitted 
to  the  Jury,  who  rendered  a  verdict  for  the 
plaintiff.  We  are  asked  to  reverse  the  judg- 
ment of  the  court  below  for  errors  which  can 
be  most  clearly  discussed  In  tbe  following 
order:     (a)  In  the  charge  of  the  court;    (b) 


in  admitting  and  excluding  testimony;  and 
(c)  in  the  argument  of  plaintiff's  counsel. 

1.  The  law  wMch  determines  defendant's 
obligation  in  the  premises  is  contained  in 
section  6294,  Comp.  Laws  1897.  We  quote 
such  portions  of  said  section  as  are  material 
to    this    case:     "Every    railroad    company 

*  *  *  shall  erect  and  maintain.  In  effect- 
ive condition  of  repair,  fences  on  each  side 
of  the  right  of  way  to  their  respective  roads. 

•  •  •  Such  right  of  way  fences  shall  be 
provided  with  suitable  connecting  fences  and 
cattle-guards  at  all  highway  and  street  cross- 
ings, which  shall  at  all  times  be  kept  In  ef- 
fective repair,  and  sufficient  to  prevent  stock 
of  all  kinds  from  passing  upon  the  track  of 
the  railroad  at  such  highway  or  street  cross- 
ings. •  •  •  Provided  that  any  fence  or 
cattle-guard  which  shall  have  the  written  ap- 
proval and  endorsement  of  the  commissioner 
of  railroads  of  this  state,  and  which  fence  is 
not  less  than  four  and  one-half  feet  in 
height  and  is  otherwise  equal.  In  durability, 
strength  and  sufficiency  to  turn  animals  and 
stock,  to  the  fences  herein  described,  shall 
be  a   legal  railroad  fence  or   cattle-g^uard. 

*  *  *  And  ontil  such  crossings,  fences  and 
cattleguards,  as  hereinbefore  provided  for, 
shall  be  duly  constructed,  the  company  or  cor- 
poration owning  or  operating  such  road  sbail 
be  liable  for  all  damages  done  to  cattle  or 
other  animals  thereon,  which  may  result 
from  the  neglect  of  such  company  or  corpora- 
tion maintaining  or  operating  such  road,  to 
construct  and  maintain  In  repair  such  cross- 
Ings,  fences  and  cattle-guards,  as  aforesaid; 

♦  •  •  and  after  such  company  or  corpora- 
tion shall  have  constructed  such  crossings, 
fences  and  cattle-guards,  as  hereinbefore  pro- 
vided, and  while  they  shall  continue  to  main- 
tain the  same  In  good  and  sufficient  repair, 
it  shall  not  be  liable  for  any  such  damages 
as  aforesaid,  unless  negligently  or  willfully 
done."  It  Is  contended  that  the  trial  judge 
charged  the  Jury,  in  effect,  that  defendant 
had  not  done  its  full  duty  in  providing  a 
cattle  guard  approved  by  the  commissioner 
of  railroads  unless  said  cattle  guard  was  in 
fact  sufficient  to  prevent  cattle  passing  on 
the  track.  We  think  this  an  unwarranted 
construction  of  the  charge.  This  is  proved 
by  the  following  quotation,  with  which,  in 
our  judgment,  the  entire  charge  is  In  har- 
mony: "It  Is,  however,  provided  in  this  same 
statute  that  a  cattle  guard  that  has  been 
approved  by  the  railroad  commissioner  of  the 
state  shall  be  deemed  a  reasonable  and  suffi- 
cient cattle  guard;  and,  if  this  cattle  guard 
had  been  kept  as  It  was  originally  placed 
there,  and  if  there  was  no  question  about 
the  space  between  the  cattle  guard  and  the 
fence,  then  there  would  not  be  any  case  here, 
and  the  plaintiff  could  not  recover."  It  is 
also  contended  that  the  court  erred  in  char- 
ging the  Jury  as  follows:  "Now,  if  the  cattle 
passed  the  metal  guard,  if  they  crossed  it 
because  it  was  out  of  repair,  or  if  they 
passed  beside  the  metal  guard  and  between 
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it  and  the  fence,  and  were  killed  by  the  can 
of  c£te  defendant,  then  the  plaintiff  Is  enti- 
tled to  recover  the  value  of  the  cattle— the 
fair  market  value  of  the  cattle  at  that  time." 
Defendant  contends  that,  even  though  the 
cattle  guard  was  out  of  repair,  and  even 
though  the  cattle  passed  between  the  guard 
and  the  fence,  It  was  not  liable  unless  the 
jury  found  that  these  defects  constituted 
negligence.  It  Is  true  that  in  Smead  v.  L.  8. 
&  M.  S.  Ry.  Co.,  58  Mich.  200,  24  N.  W. 
761,  this  court  decided  that  the  railroad  com- 
pany, under  a  similar  statute,  was  not  bound 
to  supply  cattle  guards  which  trespassing 
animals  could  not  possibly  pass  over,  and 
that  it  complied  with  its  obligation  by  using 
commensurate  care.  The  application  of  that 
principle  to  this  case  by  no  means  proves  the 
charge  under  consideration  to  be  erroneous. 
This  court  should  not  hesitate  to  say  that  the 
obligation  of  defendant  to  use  due  care  to 
maintain  the  efficiency  of  the  guard  approved 
by  the  commissioner  of  railroads  was  a  legal 
obligation,  and  that,  if  these  cattle  passed 
over  the  guard  because  It  bad  been  out  of 
repair  for  over  tv.'o  months,  there  was  negli- 
gence as  a  matter  of  law.  It  is  equally  clear, 
if  defendant  left  a  space  between  the  fence 
and  the  cattle  guard  sufficiently  wide  for  the 
passage  of  cattle,  that  the  court  should  say, 
as  a  matter  of  law,  that  it  neglected  to  pro- 
vide "suitable  connecting  fences  and  cattle 
guards  •  •  •  sufficient  to  prevent  stock 
of  all  kinds"  (and  this  Includes  bogs  and 
sheep,  as  well  as  cattle)  "from  passing  upon 
the  track."  The  only  fault  in  the  charge  of 
which  complaint  can  Justly  be  made  consists 
of  the  failure  of  the  court  to  Instruct  the 
Jury,  as  requested  by  defendant:  "The  de- 
fendant has  offered  evidence  to  show  that 
some  of  the  cattle  at  least  passed  over  that 
portion  of  the  guard  which  It  Is  not  alleged 
was  defective,  and  for  at  least  so  many  of 
such  cattle  as  passed  over  the  guard  where 
it  was  not  defective  no  recovery  whatever 
can  be  had;  and  unless  you  find  that  some 
of  the  cattle  passed  over  said  guard  by  rea- 
son of  its  defective  condition  no  recovery  can 
be  had."  The  defendant  did  offer  evidence 
tending  to  prove  that  at  least  some  of  the 
cattle  passed  over  the  portion  of  the  guard 
not  defective.  We  doubt  if  the  Jury  were  in- 
formed, as  they  would  have  been  if  defend- 
ant's request  on  the  subject  had  been  given, 
and  as  they  should  have  been,  that  if  some 
of  these  cattle  passed  over  that  part  of  the 
cattle  guard  not  defective,  for  their  destruc- 
tipn  there  could  be  no  recovery.  With  this 
exception,  the  charge  was  a  clear  and  accu- 
rate statement  of  the  law. 

2.  Errors  in  admitting  and  excluding  tes- 
timony, (a)  It  is  contended  that  the  court 
erred  in  permitting  witnesses  to  state  the 
condition  of  the  cattle  guard  the  day  after 
the  cattle  were  killed,  without  first  proving 
that  its  condition  was  then  the  same  as  when 
the  cattle  passed  over  it  It  Is  a  sufficient 
answer  to  this  claim  to  say  that  testimony 


was  subsequently  Introduced  ten 
that  the  guard  was  practically 
condition  as  when  the  cattle  pa 

(b)  The  court  refused  to  perml 
roadmaster,  after  he  had  state 
tion  of  the  cattle  guard,  to  answc 
ing  question  preferred  by  defen( 
your  knowledge  of  the  operatl 
guards  In  deterring  cattle  and 
stock,  I  ask  yon  to  state  what  < 
cattle  guard  was  in  when  you 
after  these  cattle  were  kllled- 
tion  this  cattle  guard  was  in,  so 
in  a  condition  to  turn  cattle  ai 
vent  cattle  from  passing  over  11 
tlmony  was  excluded  on  the  gi 
was  a  question  for  the  Jury.  T 
refused  to  permit  another  wltne 
ant,  who  had  given  an  Incomplel 
of  the  guard,  to  answer  tt 
"What  if  any,  other  defect  di 
in  the  cattle  guard?'  This  dedsii 
on  the  ground  that  the  questioii 
conclusion.  The  court  also  refui 
another  witness  of  defendant  to 
question:  "I  ask  you  if  prior  to 
of  June,  1902  [last],  yon  have  sec 
cattle  pass  over  this  other  gua 
was  not  bent  down  or  in  any  wa 
It  is  the  claim  of  the  defendai 
the  cattle  guard  was  damaged 
was  so  repaired  as  to  be  as  effec 
originally  constructed.  If  this 
established,  it  would  be  a  com 
to  the  contention  of  plaintiff 
struction  of  the  cattle  was  a 
cattle  guard  being  out  of  repa 
eluded  testimony  certainly  tenc 
lish  this  claim.  Neither  can  we 
first  of  the  above  tliree  questi 
Jectionable,  because  it  was  one 
for  the  determination  of  the  Jur 
it  was  a  proper  question  for 
dence.  The  answer  of  an  ex 
like  the  roadmaster  of  defendan 
would  afford  legitimate  aid  to  t 
Friedman  v.  Atlas  Assurance  C 
N.  W.  767.  Neither  do  we  thii 
of  said  questions  objectionable  c 
that  it  called  for  a  conclusion. 

3.  During  the  argument  of  pli 
sel  to  the  Jury  defendant's  cou 
ception  to  "all  this  line  of  ta 
says  that  it  will  not  come  out  < 
pocket,  or  Mr.  Rolen's  pocket 
come  out  of  this  corporation." 
court  said,  "You  may  have  ai 
Thereupon  plaintiff's  counsel  sal 
this  case  is  the  case  of  Nel 
against  the  railroad  company,  ai 
any  individual,  and  if  you  sbal 
this  railroad  has  been  negllgeni 
officers  and  agents  and  servant 
up  Its  roadbed,  and  not  protect 
of  cattle  that  might  stray  ovei 
way,  and  not  protecting  the  li 
that  are  traveling  upon  its  railr 
that  the  money  will  come  out  oi 


Digitized  by 


Google 


MldiJ 


MAZIBOFF  V.  COMMERCIAL  BANK 


763 


tlon's  pocket  and  not  out  of  anybody  else's. 
(Exception  by  defendant's  counsel.)  I  am 
asking  tbat  this  corporation,  after  it  has 
failed  to  perform  the  duties  tbe  statute  Im- 
poses npoD  It,  give  us  Its  Just  and  bonest 
value.  (Exception  by  defendant's  counsel.) 
So  I  say  to  you,  gentlemen  of  tbe  Jury,  in 
closing,  look  at  this  matter  as  between  man 
and  man,  and  consider  tbe  circumstances 
tbat  tbls  man  is  in,  and  take  bis  positioii, 
when  he  comes  bere  asking  tbat  tbls  large 
corporation  pay  to  bim  wliat  bis  cattle  were 
reasonably  wortli.  (Exception  by  defend- 
ant's counsel.)  We  are  not  coming  bere  ask- 
ing for  tliat  wblcb  you  would  not  ask  for  if 
you  were  in  tbe  same  position  we  are  in. 
These  cattle  t)eIonged  to  him.  These  cattle 
were  killed,  as  shown  by  the  evidence  of 
their  witnesses,  because  it  was  a  defective 
cattle  guard,  as  we  claim,  and  because  they 
bad  failed  to  perform  its  duty  tbat  tbe  stat- 
ute imposed  upon  it.  Now,  we  do  not  ask 
yon  to  put  your  bands  into  any  man's  pocket, 
but  Nelson  Johnson  comes  here  and  says  to 
this  defendant  corporation  tliat  'Tou  failed 
in  your  duty;  you  failed  to  do  what  tbe  law 
requires  of  you,  and  this  man,  the  plaintiff 
in  this  case,  has  been  injured  thereby,  and 
in  all  Justice  and  fairness  to  blm  you  sliould 
pay  him  what  the  property  is  worth  tliat  you 
destroyed.'  (Exception.)"  WWle  we  cannot 
say  tliat  included  in  these  excepted  state- 
ments there  is  not  an  argument  that  is  Just 
and  legitimate,  we  cannot  fall  to  see  that, 
mingled  with  it,  is  an  improper  appeal  tliat 
the  Jury  should  take  into  consideration,  In 
determining  this  case,  the  fact  tbat  the  plain- 
tiff  is  an  individual  and  the  defendant  a  cor- 
poration. The  principles  of  Justice,  as  well 
as  onr  own  decisions  (see  Laird  v.  Laird's  Es- 
tate. 127  Mich.  24,  86  N.  W.  436;  Thompson 
v.  Ry.  Co.,  91  Mich.  255.  61  N.  W.  996; 
Mott  V.  Detroit,  etc.,  Ry.  Co.,  120  Mich.  127, 
79  N.  W.  8;  Rutter  v.  Collins,  96  Mich.  510, 
56  N.  W.  98:  Britton  v.  M.  C.  R.  R.  Co.,  118 
Mich.  491.  76  N.  W.  1013:  Cluett  v.  Rosen- 
thal. 100  Mich.  200,  58  N.  W.  1009,  43  Am. 
St.  Bep.  446),  compel  us  to  condemn  this  ar- 
f^ment.  If  it  is  true,  as  suggested  in  plain- 
tilTs  brief,  that  it  was  Justified  by  the  at- 
tendant circumstances,  he  should  have  made 
those  circumstances  appear  in  the  record. 
We  do  not  discover  any  other  error  in  the 
case,  or  any  other  question  which  merits  dis- 
cnsslon. 

The  Judgment  la  reversed,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 


MAZIROFF  V.  COMMERCTIAL  BANK. 

(Supreme  Court  of  Michigan.     Jen.  5,   1904.) 

ACTION  FOR  WRONGPUL  ATTACHMBNT-BOR- 
DBN  OP  PROOF  AS  TO  OWNERSHIP— PRAUDO- 
LKNT  CONVKYANCB— POSSESSION. 

1.  In  an  action  for  wrongful  attachment,  as 
the  property  of  plaintiFa  husband,  of  a  stock 
of  goods  which  he  transferred  to  herMhe  testi- 
mony was  that  lie  conducted  the  bu^ness  for 


her,  that  on  the  store  sign  was  merely  their  snr 
name,  tbat  she  was  at  the  shop  a  portion  of 
the  time,  that  the  only  signature  under  which 
the  money  deposited  in  bank  could  be  with- 
drawn was  her  name  in  his  handwriting,  and 
that  the  agreement  as  to  his  salary  was  that 
she  was  to  stand  all  the  expenses  of  the  fam- 
ily and  everything,  and  pay  all  his  lodge  and 
life  insurance  expenses.  Beid,  that  it  was  er- 
ror for  the  court  to  treat  the  evidence  as  con- 
clusive that  plaintifF  was  in  actual  possession, 
and  not  merely  holding  a  pretended  or  color- 
able possession,  and  so  to  put  on  defendant  the 
burden  of  proof  that  the  property  did  not  l>e- 
long  to  plaintiff. 

Error  to  Circuit  Court,  Bay  County;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  Fannie  R.  Maziroff  against  the 
Commercial  Bank.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

T.  A.  E.  ft  J.  C.  Weadock  and  Luther  O. 
Beckwlth,  for  appellant.  H.  C.  Haller  and 
I.  A.  Gilbert,  for  appellee, 

MONTOOMBRY.  J.  The  plaintiff  sued  tiie 
defendant  for  an  alleged  wrongful  attach- 
ment of  her  property  and  for  wrongfully  is- 
suing a  writ  of  garnishment,  by  wlilch,  ow- 
ing to  tbe  peculiar  form  of  the  writ,  money 
on  deposit  in  her  name  Was  tied  up,  although 
the  principal  action  was  against  Jacob  Mazi- 
roff. The  evidence  on  the  trial  as  to  tbe  title 
ef  plaintiff  was  mainly  tbat  of  Jacob  Mazi- 
roff, who  testified  tliat  be  transfen-ed  the 
property  which  be  bad  employed  in  bis  busi- 
ness as  Junk  dealer  to  bis  wife,  tbe  plaintiff, 
by  a  bill  of  sale  reciting  a  consideration  of 
$1  and  other  valuable  considerations;  tbat 
at  the  time  of  this  transfer  be  was  indebted. 
Tbe  question  of  tbe  good  faith  of  this  trans- 
fer, and  whether  the  transfer  was  a  mere 
pretense,  was  the  question  tried.  The  court 
cliarged  the  Jury  tbat  tbe  burden  of  proof 
to  establish  tbat  tbe  money  and  property  did 
not  belong  to  plaintiff  rested  upon  the  de- 
fendant. Tbe  evidence  as  to  tbe  possession 
of  tbe  property  by  plaintiff  was  that  of  her 
husband,  who  testified  that  he  conducted  tbe 
business  for  her;  tbat  tbe  sign  over  the  door 
was  "MazbN^,"  and  tbat  Mrs.  Maziroff  was 
at  tbe  shop  a  portion  of  the  time;  tbat  the 
only  signature  under  which  tbe  money  de- 
posited in  bank  could  lie  withdrawn  was  that 
of  Mrs.  Maziroff  in  the  handwriting  of  Ja- 
cob Maziroff;  he  was  unable  to  state  tbe 
amount  of  money  paid  to  him  by  his  wife  on 
the  transfer;  tbat  the  salary  was,  "She  was 
to  stand  all  the  expenses  of  tbe  family  and 
everything,  and  pay  for  all  lodges  for  me  and 
life  insurance  policy,  and  tbat  Is  all."  In 
Bump  on  Fraudulent  Conveyances,  (  128,  it  is 
said:  "In  such  cases  of  concurrent  possession 
It  is  a  question  for  the  Jury  whether  tbe 
change  of  possession  lias  lieen  actual  and 
bona  fide;  not  pretended,  deceptive,  and  col- 
lusive. If  there  are  facts  tending  to  show 
tbat  tbe  grantor  has  a  beneficial  interest  in 
tbe  business,  or  tbat  the  proceeds  go  to  him 
beyond  a  reasonable  compensation  for  his 
services,  or  tbat  he  has  unlimited  power  to 
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draw  upon  the  till,  or  that,  with  the  knowl- 
edge of  the  vendee,  he  takes  money  to  pay 
his  own  debts,  these  are  facts  for  the  Jury." 
Yet  In  the  present  case  the  circuit  Judge 
treated  the  evidence  as  conclusively  show- 
ing that  the  plaintiff  was  In  actual  posses- 
sion of  the  property  and  business,  and  not 
merely  holding  a  pretended  or  colorable  pos- 
session, and  treated  this  possession  as  cast- 
ing the  burden  of  proof  upon  the  defendant. 
In  this,  we  think,  he  erred.  See  McKay  v. 
Ross,  40  Mich.  548;  Buckingham  v.  Tyler, 
74  Mich.  101,  41  N.  W.  868.  It  is  contended 
that  this  error  should  not  cause  a  reversal  of 
the  case,  for  the  reason  that  the  testimony 
conclusively  shows  the  property  to  have  been 
In  the  plaintiff.  We  are  not  to  pass  upon  the 
facts,  but.  In  view  of  this  contention,  feel  im- 
pelled to  say  that  there  Is  more  tiian  one 
badge  of  fraud  In  this  case,  and  that  the  ques- 
tion of  fact  is  one  for  the  Jury. 

Judgment  reversed,  and  a  new  trial  or- 
dered.   The  other  Justices  concurred. 


SHRBEVBS  V.  CALDWELL  et  al. 
(Supreme  Court  of  Michigan.    Jan.  5,  1904.) 

INFANTS  —  CONVKTANCES  —  DISAPPIRMANCB 

—DEED  BY  GUARDIAN— QUITCLAIM— TRIAL 

-THEORY   OF  TRIAL— REVIEW. 

1.  A  conveyance  of  an  infant's  land  by  her 
guardinn  during  her  minority  cannot  amount 
to  a  disaffirmance  of  a  prior  mortgage  by  the 
infant. 

2.  Where  an  Infant  and  her  husband  mort- 
gaged their  homestead,  a  subsequent  deed  by 
the  husband's  administrator  did  not  disaffirm 
the  mortgage. 

3.  The  giving  of  a  quitclaim  deed  Is  not  a 
disaffirmance  of  a  mortgage  given  by  the  gran- 
tor during  infancy. 

4.  In  ejectment,  plaintiff  relied  on  deeds 
claimed  to  have  amounted  to  a  disaffirmance 
of  prior  mortgages  of  the  grantor  while  an  in- 
fant, and  defendant  claimed  under  the  mort- 
gages. At  the  opening  of  trial,  plaintiff's  coun- 
sel stated  that  the  only  question  involved  was 
the  legality  and  validity  of  the  mortgages,  and 
that  if  the  mortgages  were  valid,  and  there 
was  no  defect — no  irregularity — In  the  foreclo- 
sure, plaintiff  was  not  entitled  to  recover. 
Later  the  court  stated  that  he  was  of  opinion 
that  it  was  a  matter  of  law,  entirely,  and 
plaintiff's  counsel  said,  "Exactly."  Htld,  that 
the  court  had  a  right  to  understand  that  the 
question  of  disaffirmance  was  controlling,  and 
a  contention  on  appeal  that  plaintiff  was  enti- 
tled to  recover  because  no  legal  foreclosure 
was  shown  was  unavailable. 

Error  to  Circuit  Court,  Benzie  County; 
Clyde  C.  Chittenden,  Judge. 

Ejectment  by  Helen  A.  Shreeves  against 
Robert  Caldwell  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Loulsell  &  Nevlus,  for  appellant.  Farm  C. 
Gilbert,  for  appellees. 

MONTGOAIBRY,  J.  This  I8  an  action  of 
ejectment.  In  1898  Homer  C.  Shreeves  was 
the  owner  of  the  premises  in  dispute,  which 

1 1.  See  Intants,  vol.  27,  Cent.  Dig.  |  60. 


consist  of  40  acres  pf  land,  wortb  ahoot 
$500.  Shreeves  and  his  wife.  May  BL,  oont 
pled  the  land  as  a  homestead.  In  April  and 
May  of  1808  Homer  C.  Shreeves  and  his  wife 
gave  two  several  mortgages  upon  tbe  land, 
and  defendants  claim  title  derived  by  fore- 
closure of  these  mortgages.  Homer  C 
Shreeves  died  in  June,  ISSa  The  plaintiff  U 
the  mother  of  deceased,  and  claims  under  i 
deed  from  decedent's  father,  and  also  under 
a  guardian's  deed  executed  by  the  guardiao 
of  May  M.  Shreeves,  decedent's  widow,  un- 
der an  administrator's  deed  made  by  tbe  ad- 
ministrator of  Homer  C.  Shreeves'  estate, 
and  finally  under  a  quitclaim  deed  from  May 
Prove,  formerly  May  Shreeves.  There  was 
testimony  tending  to  show  that  May  Provo. 
formerly  Shreeves,  was  a  minor  at  tbe  time 
of  the  execution  of  the  mortgages  In  ques- 
tion. The  circuit  Judge  directed  a  verdict 
for  the  defendants,  and  the  plaintiff  brings 
error. 

It  Is  contended  In  this  court  that  a  deed 
executed  by  an  Infant  feme  covert  standi 
upon  the  same  footing  as  a  deed  executed 
by  an  infant  feme  sole,  and  that  sudi  deed  « 
mortgage  is  voidable.  This  contention  is  not 
controverted,  but  tbe  consequences  whldi 
flow  from  tblB  premise  are  viewed  in  quite 
different  lights  by  the  two  counsel.  It  is 
manifest  that  a  conveyance  by  the  gnardlan 
of  May  during  her  minority  does  not  amount 
to  a  disaffirmance  of  the  mortgages,  as  such 
disaffirmance  must  take  place  after  the  ma- 
jority is  attained.  16  Am.  &  Eng.  Elnc.  Law, 
288,  289.  It  is  equally  clear  that  so  long  as 
the  mortgages  remained  unavolded  a  convey- 
ance by  the  administrator  of  Homer  C. 
Shreeves  passed  no  right  to  dlaafflrm  the 
mortgages,  as  this  right  rested  In  May  Prove. 
The  question  presented  is  whether  tbe  quit- 
claim deed  executed  by  May  M.  Provo  after 
attaining  her  majority  amounted  to  a  dis- 
affirmance of  the  mortgages.  The  deed  con- 
tained no  mention  of  the  mortgages,  and.  of 
course,  no  express  disaffirmance,  and  can 
only  be  held  to  amount  to  a  disaffirmance  If 
tbe  fact  of  giving  such  a  deed  is  of  itself  an 
assertion  of  such  an  intention.  It  has  been 
held  in  a  number  of  cases  in  this  court  that 
where  one  has  daring  minority  made  a  deed 
of  lapd,  and  after  reaching  majority  makes  a 
deed  to  another,  this  amounts  to  a  disaf- 
firmance of  the  voidable  deed.  Haynes  v. 
Bennett,  53  Mich.  16.  18  N.  W.  539;  Oorbett 
V.  Spencer,  63  Mich.  731,  30  N.  W.  885;  Pront 
y.  Wiley,  26  Mich.  164.  But  to  constitute 
such  second  deed  a  disaffirmance,  it  must  be 
Inconsistent  with  the  deed  executed  durlD' 
Infancy.  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.i 
290.  In  McOan  v.  Marshall.  7  Hhmpb.  121, 
it  is  held  that  a  mortgage  of  land  given  by 
an  adult  did  not  amount  to  a  disaffirmance 
of  a  mortgage  given  during  infancy.  In  the 
well-considered  case  of  Manufacturing  Com- 
pany V.  Lamb,  81  Mo.  221,  the  question  was 
distinctly  presented,  and  It  was  held  that  a 
quitclaim  deed  could  not  be  treated  as  a  dls- 
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■fflrmance  ot  a  mortgage  given  during  In- 
fancy on  the  ground  that  both  Instrnments 
could  stand  together;  the  deed  not  being  in- 
consistent with  the  mortgage,  and  being  op- 
erative to  conyey  the  equity  of  redemption. 
See,  also,  Fire  Ins.  Co.  ▼.  Lent,  6  Paige,  635. 
rbere  was  no  error  In  the  ruling  of  the  cir- 
cuit judge  on  this  point 

It  is  further  contended  that,  as  no  legal 
roreclosure  of  the  mortgages  was  shown,  the 
plaintiff  was.  In  any  view,  entitled  to  recover. 
kt  the  opening  of  the  trial,  plaintitC's  coun- 
sel stated:  "The  only  question  involved,  as 
ive  understand  it,  is  the  legality  and  validity 
at  those  mortgages.  If  these  mortgages  are 
ralld  and  there  is  no  defect— no  irregularity 
-in  the  foreclosure  of  these  mortgages,  then 
we  are  not  entitled  to  recover."  Later  in  the 
case,  when  the  sobject  of  disaffirmance  was 
under  discussion,  and  after  hearing  counsel 
on  both  sides  upon  the  proposition  to  direct 
a  verdict  for  defendants,  the  court  said, 
"This  matter,  in  my  opinion,  resolves  itself 
Into  a  question  of  law,  entirely."  Plaintiff's 
sounsel  responded,  "Exactly."  We  think  the 
circuit  Judge  had  the  right  to  understand, 
and  did  understand,  that  the  question  dis- 
cussed was  treated  and  considered  by  both 
parties  as  controlling. 

Judgment  affirmed.  The  other  Justices 
concurred. 


PBJOPLB  V.  STOCKWBLL. 
fSnpreme  Court  of  Michigan.     Jan.  6,   1904.) 

FALSE  PRETENSES— INFORMATION— SUFFICIEN- 
CY—BVIDBINCK— CREDIBILITY—  EXTRADITION 
-IDENTITY  OF  OFFENSE— ARRBST— AUTHOR- 
ITY—APPEAI.-PRBSUHPTIONS. 

1.  A  govemor's  warrant  empowering  a  sher- 
iff to  receive  defendant  from  the  authorities  of 
another  state  and  convey  him  hither  to  be  dealt 
with  according  to  law  is  sufficient  to  authorize 
defendant's  production  in  the  court  of  trial. 

2.  An  information  is  suflScient  basis  for  ex- 
tradition. 

3.  It  is  not  necessary  that  the  information 
charge  precisely  the  same  offense  named  in  the 
original  warrant  of  arrest,  so  long  as  It  is 
based  on  the  same  transaction. 

4.  Where  the  examination  of  defendant  is 
not  returned,  it  mnst  be  presnmed  on  appeal 
that  it  related  to  the  same  transaction  as  that 
named  in  the  original  warrant  of  arrest,  and 
warranted  the  filing  of  the  Information. 

5.  An  information  for  obtaining  money  by 
falsely  accusing  one  of  being  the  father  of  an 
DDbom  child  of  a  certain  woman,  alleging  that 
t  note  payable  to  defendant  or  bearer  was  giv- 
en by  the  person  accused  as  a  result  of  the 
false  pretenses  and  fraud  practiced  on  him, 
and  that  it  was  represented  to  him  that  it 
would  operate  as  a  full  satisfaction  and  settle- 
ment of  all  claims  of  the  woman,  and  that  such 
representation  was  relied  on,  was  sufficient, 
though  it  did  not  directly  charge  that  defend- 
ant was,  or  claimed  to  be,  antborized  to  act 
for  the  woman. 

6.  In  a  prosecution  for  obtaining  money  un- 
der false  representations  that  a  oertnin  person 
was  the  father  of  an  unborn  child  it  was 
shown  that  such  person  had  denied  on  a  former 
trisl,  growing  out  of  the  same  transaction,  that 
he  had  had  connection  with  the  woman,  and  on 

T 1  8m  KztndltiOD,  vol.  a.  Cent.  Dig.  |  M. 


the  present  trial  he  attempted  to  ^vlain  away 
such  statement.  Held,  that  the  reasonableness 
of  his  explanation  was  for  the  jury,  the  dis- 
crepancy affecting  only  his  credibility,  and  it 
did  not  amount  to  a  failure  of  proof  that  he 
was  deceived  by  the  representations. 

Error  to  Circuit  Court,  Genesee  County; 
Charles  A.  Wisner,  Judge. 

Joseph  W.  Stockwell  was  convicted  of  ob- 
taining money  by  false  pretenses,  and  ai>- 
peals.    Affirmed. 

John  H.  Farley  and  M.  V.  B.  Wlxom,  for  ap- 
i  p^ant    George  D.  Williams,  Pros.  Atty.,  for 
the  Pe<vle. 

MONTGOMERY,  J.  The  respondent  was 
charged  with  the  offense  of  obtaining  a  note 
of  $8,000  from  one  Jacob  Baquet  by  means 
of  falsely  accusing  Raquet  of  being  the  fa- 
tb»  of  an  unborn  child  with  which  one  Rosa 
Taylor  was  claimed  to  be  pregnant,  the  re- 
spondent at  the  time  knowing  the  accusa- 
tion to  be  false.  Numerous  objections  are 
taken  to  the  proceedings,  which  will  be  first 
noticed.  It  appears  by  the  record  that  the 
same  transaction  upon  wlilch  this  informa- 
tion appears  to  have  been  based  was  made 
the  basis  for  a  prosecution  of  respondent  and 
others  for  conspiracy.  After  a  preliminary 
examination  the  respondent  was  held  for 
trial,  and  an  information  filed  against  him. 
He  gave  ball  for  appearance,  defaulted,  and 
fled  from  the  state.  At  this  stage  a  nolle 
prosequi  was  entered  in  the  conspiracy  case, 
leave  to  file  the  present  information  was  ask- 
ed, and  an  Information  was  filed  imdw  sec- 
tion 11,940,  Comp.  Laws.  A  warrant  of  arrest 
was  issued,  signed  by  the  clerk,  tested  in  the 
name  of  the  presiding  Judge.  A  warrant  was 
also  issued  by  the  Governor,  empowering 
Edward  G.  Rust,  who  was  sheriff,  to  receive 
the  respondent  from  the  proper  authorities 
of  Louisiana,  convey  him  to  the  state  of 
Michigan,  to  be  dealt  with  according  to  law. 
The  sheriff  made  return  to  both  warrants. 
It  Is  contended  that  the  clerk  had  no  authori- 
ty to  issue  the  warrant  in  this  case.  We  do 
not  find  It  necessary  to  determine  this  ques- 
tion, as  the  warrant  of  the  Governor  was  am 
pie  authority  to  authorize  the  sheriff  to  pro- 
duce the  respondent  before  the  court  in  which 
the  information  was  filed.  It  was  also  con- 
tended—and a  motion  to  quash  was  based 
on  this  ground— that  the  proceedings  did  not 
amount  to  due  process  of  law,  and  that  there 
was  no  such  showing  on  oath  as  Justified  re- 
spondent's arrest;  citing  section  26,  art.  6, 
of  the  Constitution.  We  need  not  decide 
whether  the  filing  of  the  information  against 
a  fugitive  from  Justice  under  section  11,940 
would,  In  the  absence  of  any  sworn  complaint 
or  examination,  be  subject  to  the  objection 
made.  It  is  clear  that  an  information  is  a 
sufficient  basis  for  extradition.  Moore  on 
Extradition,  §  551;  In  re  Hooper,  SZ  Wis. 
699,  58  N.  W.  741.  Whether  the  affidavit  an- 
nexed to  the  information  is  a  sufficient  com- 
pliaqce  with  section  26,  art  6^  of  the  Con- 


Digitized  by 


Google 


766 


97  NORTHWESTERN  REPORTER. 


BtStntlon,  may  admit  of  more  question.  Bnt 
In  this  case  there  was  a  basis  in  the  sworn 
complaint  upon  wlilch  the  ^respondent  was 
originally  apprehended  for  the  filing  of  an  in- 
formation.  So  long  as  the  information  was 
based  ai>on  the  same  transaction  it  need  not 
charge  the  same  precise  offense  named  in 
the  original  warrant  of  arrest.  Annis  t. 
People.  13  Alich.  514;  People  v.  Bechtel,  80 
Mich-.  623,  45  N.  W.  582;  People  v.  Oscar, 
106  Mich.  704.  63  N.  W.  971;  People  v.  Pi- 
chctte.  111  Mich.  461,  69  N.  W.  739.  The  ex- 
amination Is  not  returned,  and  we  must  pre- 
sume tliat  it  related  to  the  same  transac- 
tion, and  warranted  the  filing  of  an  informa- 
tion. The  practice  in  the  present  case  was 
that  followed  in  People  v.  Kuhn.  67  Mictu 
463,  36  N.  W.  88.  There  was  no  error  in  the 
ruling  of  the  circuit  Judge  upon  this  question. 

The  motion  to  quash  was  based  upon  the 
(nrtber  ground  that  the  information  failed 
to  charge  an  ofTense.  The  precise  point 
seems  to  l>e  that  the  information  fails  to  al- 
lege that  the  respondent  was  or  claimed  to 
be  authorized  to  act  as  agent  of  Rosa  Taylor. 
The  information  does  allege,  however,  that  a 
note  payable  to  respondent  "or  bearer"  was 
given  by  him  as  the  result  of  the  false  pre- 
tenses and  fraud  practiced  upon  Baquet,  and 
that  it  was  represented  to  Raquet  that  said 
note  would  be  and  operate  as  a  full  satisfac- 
tion and  settlement  of  any  and  all  claims  of 
the  said  Rosa  Taylor,  and  that  such  a  repre- 
sentation was  relied  upon.    It  was  sufficient. 

It  is  also  contended  that  upon  the  whole 
record  a  verdict  should  tiave  been  directed 
for  the  respondent  This  contention  rests 
upon  the  claim  tliat  the  evidence  falls  to 
show  that  Raquet  was  deceived  by  the  state- 
ment that  Rosa  Taylor  was  with  child.  The 
record  does  disclose  that  on  the  trial  of  the 
conspiracy  charges  in  which  one  Johnson  was 
respondent  the  witness  denied  having  had 
connection  with  Rosa  Taylor.  This  he  at- 
tempted to  explain  on  this  trial.  The  rea- 
sonableness of  this  explanation  was  for  the 
Jury.  At  the  most,  the  discrepancy  altected 
the  witness'  credibility. 

Criticism  is  made  of  the  charge.  We  think 
all  the  questions  in  the  case  were  fairly 
covered  in  a  connected  charge,  and  the  rights 
of  the  respondent  fully  protected.  The  oth- 
er points  made  have  bad  full  consideration, 
but  are  not  thought  to  call  for  special  men- 
tion. 

No  error  appears,  and  the  conviction  is  af- 
firmed.  The  other  Justices  concurred. 


ADAMS  T.  BRU9KB  et  aL 
(Supreme  Court  of  Michigan.  Jan.  5,  1904.) 
FRAUDULENT  CONVBYANCES— SETTING  ASIDE. 
1.  After  an  execution  was  issued  against  a 
wife,  she  conveyed  a  tract  of  land  to  her 
daughter.  It  was  claimed  that  her  husband 
was  the  real  owner,  and  had  conveyed  it  to 
the  daughter  in  payment  for  her  lubor.  He 
had  conveyed  the  land  to  his  wife  to  protect  it 


from  his  creditors.  The  danghte 
received  two  parcels  of  land  in 
her  labor.  Held,  that  the  court 
showed  fraud,  for  which  the  conv 
be  set  aside. 

2.  Where  mortgages  to  Becnre  i 
husband*  were  given  to  his  wife  i 
his  financial  embarrassment,  and 
on  the  purchase  of  property  of  ' 
the  benefit,  bnt  they  were  not  rt 
execution  was  issued  against  he 
were  guilty  of  fraud,  and  the  pi 
mortgages  in  the  husband's  ban 
applied  to  the  satisfaction  of  the 

Appeal  from  Circuit  Court,  M 
ty.  In  Chancery;   Clyde  C.  Chitt( 

Bill  in  aid  of  an  execution  by  1 
against  Minnie  Bruske  and  oth 
decree  In  favor  of  defendants,  co 
peals.    Reversed. 

FItcfa  &  Reek,  for  appellani 
Chamberlain  (Frank  L.  Bowler 
for  appellees. 

HOOKER,  O.  J.  Herman 
Bmske  were  husband  and  wife 
lumberman.  On  May  4,  1898,  1 
ant  obtained  a  decree  of  fored 
Minnie  Bruske,  covering  real  esl 
county.  In  February,  1899,  It 
suiting  in  a  deficiency  of  (7(X>,  o 
and  Minnie  was  decreed  liable 
dency.  Execution  was  duly  Iss 
sequently  was  returned  unsatis 
time  this  execution  was  issued, 
1899.  Minnie  Bruske  held  the  i 
80  acres  of  land,  40  of  which  w 
homestead.  She  also  held  a 
$800,  dated  April  25,  1889,  given 
er,  covering  real  estate;  also  a 
ill  a  mortgage  for  $666  upon  oth 
September  4,  1899,  Minnie  Bru 
the  40  acres  of  land  not  occupie 
stead  to  their  daughter  Martbf 
on  or  about  September  7,  1903,  1 
were  discharged  by  her.  There 
execution  was  Issued,  and  is  stu: 
of  the  sh^rifF;  and  the  bill  hi  tl 
filed  in  aid  of  the  execution, 
equitable  assets  of  Minnie  Brusk 
of  Herman  Bruske.  At  the  hea 
plainant  introduced  proof  of  i 
facts  and  rested,  relying  upon  tl: 
strued  in  the  case  of  Crane  v.  W 
94  N.  W.  593.  The  defendam 
Minnie  Bmske  never  owned  i 
and,  though  she  held  title  to  tt 
land  and  the  mortgages,  that  it 
ed  to  her  husband,  Herman  Brut 
ed  it  to  be  put  in  her  name  in  vl( 
gerous  calling;  that  be  was  lar 
to  Martha  Riugel  for  her  l&boT, 
of  a  building  which  he  had  coll 
propriated,  and  to  her  husband  1 
that  the  conveyance  to  Martlia  1 
way  of  payment  of  these  obli{ 
husband,  Herman  Bruske.  T 
fairly  shows  that  Herman  Brusk 
hi  debt  as  early  as  1883,  and  tl 
this  and  otber  property  to  be  oo 
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wife  about  that  time  to  protect  it  from  bis 
creditors.  The  transactions  relating  to  the 
mortgages  are  not  very  clearly  shown,  but 
enough  appears  to  indicate  that  they  w&fe 
taken  for  money  furnished  by  Herman  Bniske, 
bat  In  the  name  of  his  wife.  Afterwards  they 
were  applied  on  the  purchase  of  property,  ot 
wbi(4i  he  had  the  benefit,  but  not  discharged 
of  record  until  the  decree  against  Minnie  made 
it  appear  advisable,  and  then  it  was  done 
stmQitaneonsly  with  the  deed  to  Martha  Bin- 
gel.  Mrs.  Blngel  had  already  received  two 
parcels  of  land  from  her  mother— one  as  late 
as  1896,  which  was  in  payment  for  labor. 
Tlie  course  of  dealing  with  the  property  by 
this  family  is  suggestive  of  fraud,  and  so 
strongly  tends  to  show  It  that  we  think  com- 
plainant's case  proven. 

The  decree  of  the  drcnlt  court  is  reversed, 
and  a  decree  may  be  entered  In  this  court  In 
accordance  with  the  pmyer  of  the  bill  as  to 
the  40-acre  parcel  of  land  In  question,  and 
that,  as  defendant  Herman  Bruske  has  re- 
ceived the  proceeds  of  the  mortgages  men- 
tioned, he  be  required  to  pay  to  the  complain- 
ant any  deficiency  that  may  result  after  the 
application  of  said  40-acre  parcel  to  the  exe- 
cntlon  and  costs  of  this  case,  to  the  extent  ot 
$1,000.  The  complainant  will  recover  costs  of 
both  courts.    The  other  Justices  concurred. 


BBIGGS  T.  BOABDMAN  et  aL 

(Sapreme  Oourt  of  Michigan.     Jan.  S,   19M.) 

TAXATION— TAX  8ALE»-REDBMFTI0N-C0N- 
TRACTS-OPBRATION. 

1.  Where,  prior  to  the  expiration  of  the  time 
tor  redemption  from  a  tax  sale,  the  holder  of 
the  tax  lien  offered  in  writing  to  accept  $325 
therefor  if  paid  before  Ma:r  25,  1902,  which 
offer  was  Immediately  accepted  in  writing,  and 
on  May  24,  1902,  the  property  owner's  attor- 
ney tendered  the  holder  of  the  lien  the  amoant 
demanded,  which  he  refused  on  the  ground 
that  the  tender  was  not  made  in  time,  and 
thereafter  conveyed  his  Interest  in  the  prop- 
erty, the  contract  to  sell  the  Uen  to  the  owner 
^was  valid,  and  operated  to  avoid  the  tax  deed. 

Appeal  from  Circuit  Court,  Bay  County,  In 
Cbancery;  Theodore  F.  Shepard,  Judge. 

Petition  by  Leland  O.  Briggs  for  writ  of 
assistance  against  Myron  Boardman,  as  ex- 
ecutor, and  Stella  Boardman,  executrix  of  the 
-will  of  Truman  Boardman,  deceased.  From  a 
jQdgment  in  favor  of  defendants,  plaintiff  ap- 
Ijeals.    AflSrmed. 

The  state  of  Michigan  bad  become  the 
owner  of  certain  lands  by  virtue  of  sale  for 
nonpayment  of  taxes.  On  December  26, 
lOOl,  Albert  A.  Orlffin,  the  fatber-ln-iaw  of 
the  petitioner,  purchased  this  land  from  the 
state,  paying  $204.04,  and  a  tax  deed  was 
Issued  and  delivered  to  him.  The  original 
title  to  the  land  was  in  Myron  Boardman 
and  Stella  Boardman,  executors.  Selina  Bird 
-was  In  possession  under  a  land  contract  from 
the  Boardmans.    The  premises  consisted  of 


two  lots  and  three  houses.  On  January  6, 
1902,  the  statutory  notice,  under  Act  No.  204 
p.  317,  Pub.  Acts  1899.  was  served  upon  Se- 
lina Bird  and  Myron  and  Stella  Boardman. 
July  22,  1902,  Griffin  conveyed  his  interest 
by  appropriate  deed  to  petitioner,  who  after- 
wards applied  for  a  writ  of  assistance.  Upon 
service  of  notice  upon  the  respondents  under 
the  above  statute  they  referred  the  matter  to 
their  solicitor,  Mr.  Brlgham.  He  opened  ne- 
gotiations with  Mr.  Griffin  to  redeem  from 
the  sale.  On  April  12, 1902,  Mr.  Griffin  wrote 
Mr.  Boardman  that  he  would  accept  $325 
for  the  tax  Hen,  If  paid  before  May  25,  1902. 
Mr.  Brlgham  replied  accepting  this  proposi- 
tion. On  May  24,  1902,  Mr.  Brlgham  went 
to  Lansing,  found  Mr.  Griffin,  and  tendered 
bim  $826.  Mr.  Griffin  refused  to  receive  It, 
alleging  that  the  tender  was  not  made  In 
time.  These  facts  were  set  .up  in  the  re- 
spondents' answer.  The  court  entered  a  de- 
cree requiring  the  respondents  to  pay  the 
$325,  with  interest  from  May  24th  to  date  of 
payment,  within  30  days,  and  that  upon  fail- 
ure to  do  so  the  writ  of  restitution  Issue. 
From  this  decree  the  petitioner  appeals.  He 
contends  that  the  respondents  have  no  right 
to  appear  and  answer  to  this  proceeding; 
that  the  answer  Is  in  fact  an  attempt  to 
enforce  the  specific  performance  of  a  con- 
tract for  the  sale  of  land;  that  this  claim 
cannot  be  litigated  In  this  proceeding,  but 
Is  enforceable  only  by  an  Independent  suit  In 
equity;  and  that  no  binding  contract  Is 
shown  between  the  parties. 

Albert  McClatcbey,  for  appellant  John 
Brlgham  (Porter  &  ^afTey,  of  counsel),  for 
appellees. 

GRANT,  J.  (after  stating  the  facts).  Un- 
der the  redemption  statute  above  cited  the 
respondents*  right  of  redemption  did  not 
expire  until  July  6,  1902.  Under  that  stat- 
ute, upon  payment  the  respondents  would 
have  been  entitled  to  a  reconveyance  of  the 
land.  Mr.  Oriffln  made  a  proposition  In  writ- 
ing to  take  $325,  a  sum  somewhat  less  than 
that  provided  by  the  statute  to  redeem,  pro- 
vided It  was  paid  before  May  25th,  more 
than  a  month  prior  to  the  expiration  of  the 
time  of  redemption.  This  was  accepted  in 
writing  by  the  solicitor  for  the  respondents, 
and  the  amount  tendered  within  the  time. 
It  Is  immaterial  whether  the  contract  be- 
tween Griffin  and  the  respondents  be  called  a 
contract  relating  to  the  sale  of  lands,  or  one 
relating  to  the  payment  of  a  tax  lien.  The 
offer  was  In  writing,  the  acceptance  was  in 
writing,  and  the  agreed  price  tendered  In 
time.  The  transaction  was  valid,  and  Its 
effect  was  to  avoid  the  tax  deed.  The  title 
was  then  In  Mr.  Griffin,  and  the  petitioner 
took  no  greater  interest  In  the  property  by 
the  conveyance  than  Mr.  Griffin  had.  and  he 
had  no  Interest. 

Decree  is  affirmed,  with  costs.  The  other 
Justices  concurred. 
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KLINE  T.  M.  GARLAND  CO. 
(Sapreme  Court  of  Michigan.     Jan.  6,  1904.) 

PATENTS— LICENSEES— LIABILITY  FOR  ROYAL.- 
TIBS— DISCHARGE— DUTIES  OF  PATENTEEl— 
PROTECTION  FROM  INFRINOEMBNTS. 

1.  Where  a  licensee  of  two  patents,  expiring 
at  different  times,  agreed  to  pay  the  royalties 
thereon  dnring  the  life  of  the  letters  patent, 
his  liability  tor  royalties  on  the  patent  last  ex- 
piring was  not  a&ected  by  the  fact  that,  upon 
the  expiration  of  the  first  patent,  the  devices 
covered  by  it  might  be  used  by  manufacturers 
in  general. 

2.  A  patentee  assigned  to  a  licensee  the  ex- 
clusive right  to  manufacture  and  sell  machines 
to  which  the  patents  could  be  applied,  during 
the  term  for  which  the  patents  were  granted. 
In  consideration  of  certain  royalties  to  be  paid 
on  the  sales.  The  contract  provided  that  it 
might  be  terminated  on  six  months'  notice  by 
the  licensee.  Ibe  patents  expired  at  different 
times,  and,  after  the  expiration  of  the  first, 
the  licensee  continued  to  manufacture  and  sell 
the  machines,  without  having  given  any  notice 
of  termination  of  the  contract.  Beld,  that  the 
licensee  was  liable  for  the  royalties,  on  sales 
subsequent  to  the  expiration  of  the  first  patent 
of  devices  covered  by  the  second  patent. 

3.  A  contract  assigning  to  a  licensee  the  ex- 
clusive riglit  to  manufacture  and  sell  machines 
to  which  patented  articles  could  be  applied,  by 
which  the  patentee  agreed  to  protect  the  li- 
censee from  damages  sustained  by  reason  of 
any  failure  of  the  patentee  to  protect  the  man- 
ufacture and  sale  of  the  machmes,  imposed  on 
the  patentee  no  duty  to  protect  the  licensee 
from  the  nnlawful  sale  and  manufacture  of  in- 
fringing devices  by  others. 

4.  Acts  of  a  patentee  in  notifying  Infringers, 
at  the  instance  of  his  licensee,  to  stop  their  in- 
fringement, did  not  impose  on  the  patentee  the 
duty,  which  he  did  not  assume  in  his  contract 
of  license,  of  protecting  his  licensee  from  in- 
fringements by  other  manufacturers. 

Error  to  Circuit  Court,  Bay  County;  Theo- 
dore F.  Shepherd,  Judge. 

Action  by  Lewis  T.  Kline  against  the  M. 
Garland  Company.  There  was  Judgment  for 
plaintirr,  and  defendant  brings  error.  Af- 
firmed. 

Plalntur  was  the  sole  owner  of  two  lettos 
patent  issued  by  tbe  United  States— one  for 
new  and  useful  Improvements  In  log-rollers, 
dated  May  22,  1883,  and  the  other  for  new 
and  useful  Improvements  In  log-rolling  de- 
vices, dated  February  7,  1888.  Mr.  M.  Gar- 
land, desiring  to  enter  upon  the  manufacture 
and  sale  of  these  machines  and  others,  to 
which  said  patents  could  be  applied,  entered 
Into  a  contract  with  plaintiff  by  which  plain- 
tiff "assigns,  hereby  bargains,  grants  and 
sells  unto  said  Garland  and  his  assigns  tbe 
exclusive  right  to  manufacture  and  sell  in 
any  part  of  the  United  States  of  America 
(excepting  Alpena  county)  during  tbe  term 
for  which  said  letters  patent  are  granted,  log- 
rollers,  log-deck  and  other  machines,  to 
which  said  patents  can  be  applied."  Mr. 
Garland  agreed  to  pay  certain  royalties,  to  be 
paid  within  three  months  after  the  date  of 
shipment.  All  Improvements  by  plaintiff 
were  Included  in  the  contract.  Mr.  Garland 
agreed  to  use  all  Judicious  means  to  place 
the  machines  on  the  market  and  advertise 
them.    Garland  reserved  the  right  to  termi- 


nate the  contract  on  six  mont 
Garland  failed  to  supply  the 
plaintiff  was  to  have  the  rigb 
tore  and  sell.  Garland  agreed 
facture  or  sell  any  other  mi 
should  be  In  competition  with 
by  plalntlfTs  patent  The  con 
tains  the  following  clause:  "S 
heirs  and  assigns,  agree  to  pr< 
harmless  said  Garland,  his  heii 
from  all  damages  they  may  s 
son  of  any  failure  of  said  pat( 
the  manufacture  and  sale  of  i 
but  said  Garland  shall  use  his 
to  assist  said  Kline  In  prote 
patents  without  any  charge." 
was  executed  February  28,  1 
assigned  It  to  the  defendant,  t 
Company,  and  all  its  rights  a 
are  governed  by  the  contract. 
Is  the  defendant's  manager.  1 
expired  May  22,  190a  Tbe  ot 
In  force.  Defendant  contlnu 
facture  and  sale  of  the  machli 
for  them  until  August  1,  190 
cllned  to  pay  further,  althoug 
to  manufacture  the  machines 
ties  on  24  machines  sold  betv 
1800,  and  May  7,  1901,  beca 
fendant  refused  to  pay  them 
that  they  expired  wltb  the  ex 
first  patent;  (2)  tbat,  through 
of  tbe  first  patent,  and  plaint 
prevent  manufacture  by  oth 
had  been  evicted  from  the  en 
license,  and  deprived  of  tbe  • 
of  manufacture,  which  was  th 
or  subject-matter  of  tbe  contr 
also  to  recoup  damages  for  pli 
to  prevent  the  manufacture  o 
machines.  At  the  conclusloi 
mony  tbe  court  directed  a  v 
plaintiff,  holding  that  tbe  co 
expire  imtll  the  expiration  of  i 
ent,  that  there  was  no  evlde 
of  consideration,  tbat  defenda 
Its  rights  by  failing  to  term 
tract,  that  the  claimed  damag( 
definite  to  form  a  basis  of  re 
that  the  defendant  bad  not 
duty  under  tbe  contract,  In  gl 
tice  to  plaintiff  of  the  manuf 
unauthorized  machine. 

Simonson,  Gillett  &  Clark, 
I.  S.  Canfleld  (T.  A.  B.  &  J.  ( 
counsel),  for  aK>«]lee. 

GRANT,  J.  (after  stating  t 
deem  it  essential  to  discuss 
only  two  of  the  questions  ri 
the  contract  terminate  with  th 
tbe  first  patent?  (2)  Did  the 
nant  or  contract  against  th 
fraudulent  manufacture  of  th 
others?  If  these  two  qnestlo; 
swered  In  tbe  negative,  tbe  < 
become  Immaterial. 

L  The  contract  is  entirely 


Digitized  by 


Google 


lich.) 


I8MON  T.  LODEB. 


769 


!mblgiilt7.  It  cannot  poaslbly  be  mlsonder- 
tood.  It  coven  two  letters  patent;  one 
ermlnatlng  in  1900,  and  the  other  In  1905. 
It.  Garland  expressly  agreed  to  pay  the 
oyalty  npon  the  devices  under  the  second 
otters  patent  during  Ita  life.  His  liability 
inder  his  contract  la  not  affected  by  the  fact 
hat  upon  the  expiration  of  the  first  patent 
be  devices  covered  by  it  might  be  used  by 
lanufacturers  in  general.  Plaintiff,  as  pat- 
ntee,  assigned  to  Mr.  Oarland  the  lue,  man- 
facture,  and  sale  of  all  these  devices  during 
be  entire  lives  of  both  letters  patent.  It  was 
n  absolute  sale,  not  for  cash,  but  for  royal- 
ies,  but  subject  to  forfeiture  for  failure  to 
erform.  Neither  Mr.  Oarland  nor  his  as- 
Igus  could  continue  to  manufacture  the 
evices  covered  by  the  second  patent,  and  re- 
use to  pay  royalties.  He  might  have  re- 
dnded  the  contract  by  giving  six  months' 
ottce,  but  in  no  other  way  could  he  avoid 
is  obligations  under  it  Under  defendant's 
onstructlon  of  the  contract,  if,  when  it  was 
lade,  the  first  letters  patent  would  have  ez- 
lired  in  one  year,  then  it  would  have  been  a 
ontract  for  only  one  year,  although  the  sec- 
nd  letters  patent  had  15  years  to  run.  To 
nstaln  this  contention  would  In  fact  terml- 
ate  the  letters  patent  before  the  time  fixed 
y  law  for  Its  expiration,  or  at  least  would 
uspend  its  operation,  as  to  Mr.  Garland  and 
is  assigns,  so  long  as  they  chose  to  manu- 
acture  the  machines.  Defendant  was  mann- 
acturing  machines  under  Its  contract  with 
laintlff.  Its  counsel  do  not  contend  that  it 
ras  not  It  cannot  now  be  heard  to  say  that 
t  was  not  operating  imder  the  contract,  and 
ras  manufacturing  machines  illegally.  So 
>Dg  as  defendant  manufactures  and  sells,  it 
lust  pay.  This  case  does  not  come  within 
be  rule  enunciated  In  Sproull  v.  Pratt  & 
Vhltney  Co.  (C.  O.)  101  Fed.  265,  where  it 
ras  held  that  a  contract  to  manufacture  and 
oy  royalties  under  a  number  of  patents  re- 
tting to  the  same  art,  and  expiring  at.dlf- 
erent  times,  should  not  be  so  construed  as 

0  require  iiayment  of  the  same  royalty  after 
II  the  patents  but  one  had  expired,  where 
he  goods  manufactured  were  capable  of  be- 
ag  separately  used,  were  ordinarily  sold  for 
eparate  use,  and  only  "small  portions  of  the 
oods  were  covered  by  the  remaining  pat- 
nt"  As  we  read  the  two  letters  patent  in 
bis  case,  we  understand  that  they  are  not 
isued  upon  any  single  piece,  but  upon  all  in 
ombination  to  accomplish  certaip  results. 

2.  There  Is  no  language  In  this  contract 
rhich  either  expressly  or  Impliedly  imposed 
ipon  the  plaintiff  the  duty  to  protect  Mr. 
larland  or  his  assignees  from  the  unlawful 
aanufacture  and  sale  of  the  like  devices  by 
ither  manufacturers.  Counsel  cite  no  au- 
horlties  to  sustain  their  contention  that  that 
luty  was  imposed  upon  the  plaintiff  under 

1  similar  contract  His  sole  contract  was 
0  defend  his  own  letters  patent  against  at- 
acks  by  others.  Whether,  under  the  United 
States  decisions,  Mr.  Garland  would  be  term- 
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ed  a  licensee,  so  that  the  rule  as  to  eviction 
would  apply,  is  immaterial.  After  the  as- 
signment, plaintiff  had  no  control  over  the 
manufacture  or  sale  of  the  articles.  He  did 
not  agree  to  Investigate  and  ascertain  wheth- 
er other  manufacturers  were  Infringing,  or 
to  prosecute  those  who  did  Infringe.  The 
correspondence  between  the  parties,  covering 
a  period  of  many  years,  upon  this  point,  can- 
not be  held  to  change  the  plain  terms  of  the 
contract  Plaintiff  was  equally  Interested 
with  the  defendant  in  preventing  infringe- 
ments. At  the  request  of  defendant,  plaln- 
tifl  wrote  to  all  the  parties  •which  defendant 
informed  him  he  heard  were  Infringing,  call- 
ing for  explanations,  and  notifying  them  not 
to  infringe  upon  bis  patents,  which  were 
owned  by  the  defendant  To  these  replies 
were  received  denying  any  Infringement 
The  fact  that  the  plaintiff  complied  with  the 
defendant's  request  to  look  after  these  In- 
fringements did  not  read  into  this  contract 
a  covenant  to  protect  the  defendant  against 
them.  Without  such  a  covenant  or  agree- 
ment no  such  obligation  exists.  McKay  v. 
Smith  (C.  O.)  39  Fed.  656;  National  Rubber 
Co.  V.  Boston  Rubber  Shoo  Co.  (0.  C.)  41 
Fed.  48.  Cases  holding  that  where  the  pat- 
ent Is  void,  there  is  a  failure  ot  consideration 
which  avoids  the  contract  do  not  apply  to 
this  case.  Such  is  White  v.  I/ce  (C.  O.)  14 
Fed.  789.  Neither  does  the  case  of  Brewster 
Co.  V.  Tuthill  Spring  Co.,  34  Fed.  769,  apply. 
The  patentee  in  that  case  sought  to  enforce 
the  specific  performance  of  the  contract  of 
license.  The  court  found  that  the  contract 
was  harsh  and  oppressive,  and  virtually  ob- 
tained by  fraud,  and  left  complainant  to  its 
remedy  at  law.  In  this  case  the  patents 
were  valid,  and  the  defendant  obtained  the 
exclusive  right  to  manufacture  under  them 
during  their  lives.  Both  plaintiff  and  defend- 
ant were  jointly  Interested  In  preventing  il- 
legal manufacture.  Defendant  could  have 
prosecuted  for  infringements.  Instead  of 
doing  so,  he  reported  rumors  and  hearsay 
statements  of  Infringements,  and  endeavor- 
ed to  impose  the  cost  of  investigation  and 
suits  upon  the  plaintiff.  In  no  Instance  did 
he  himself  take  any  steps  to  stop  such  Illegal 
manufacture.  It  follows  that  the  court  was 
correct  in  directing  a  verdict  for  the  plain- 
tiff. 
Judgment  is  affirmed. 

MONTOOMBRY,  J.,  did  not  sit    The  oth- 
er JusticeB  concurred. 


ISMON  V.  LODBR  et  aL 
(Supreme  Court  of  Michigan.     Jan.  5,  1904.) 

AORICULTURAL    SOCIHTIKS  —  POWERS  —  MORT- 
OAQE   OF  PROPERTY— EKECUTION— AUTHORI- 
TY—FORM— SEAL  —  SIGNATURE  —  EXECUTION 
PURCHASERS— PRIORITY  OVER  MORTOAQE. 
1.  There  being  no  proTlsion  of  law  requiring 
a  record  of  the  vote  of  a  board  of  directors  of 
an  agricultural  society  in  negotiating  a  loan 
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secured  by  mortefage,  parol  evidence  of  their 
TOte  on  the  question  is  admissible. 

2.  Comp.  Laws  1897,  S  5974,  authorizes  agri- 
coltural  societies  by  a  two-tliirds  vote  of  their 
directors  to  issue  evidences  of  debt,  secured  by 
mortgage  on  the  real  estate  of  the  society, 
whenever  necessary  for  the  purpose  of  paying 
for  permanent  grounds  or  for  buildings  or  fm- 
provements  thereon.  At  a  meeting  of  the 
stockholders  of  the  association  a  resolution 
was  adopted,  authorizing  the  directors  to  "ne- 
gotiate for  a  loan  on  the  grounds  in  the  sum 
of  the  purchase  price,  giving  a  mortgage  there- 
on and  securing  a  deed  of  land."  The  uiinutes 
of  a  subsequent  meeting  of  the  board  of  direct- 
ors showed  ttiat  all  the  directors  were  present, 
and  contained  this  entry:  "Motion,  that  land 
be  bought  according  to  abstract.  Carried. 
Motion,  that  the  president  and  secretary  be 
empowered  to  make  loan  of  $2,000  and  secure 
deed.  Carried."  It  was  shown  by  parol  that 
all  the  directors  voted  for  this  resolution,  and 
the  loan  was  accordingly  negotiated.  Held, 
that  the  execution  of  the  mortgage  was  shown 
to  be  authorized. 

8.  Although  the  action  of  the  stockholders  of 
an  agricultural  association  be  ineffectual  as  a 
grant  of  authority  for  the  execution  of  a  mort- 
gage, it  is  a  proper  circumstance  to  be  consid- 
ered in  construing  the  minutes  of  a  subsequent 
meeting  of  the  directors,  authorizing  the  pur- 
chase of  land  and  the  execution  of  a  mortgage 
thereon. 

4.  As  the  law  does  not  require  agricultural 
societies  to  have  seals,  Comp.  Laws  1897,  { 
9005,  giving  to  a  scroll  or  device  used  as  a  seal 
upon  a  deed  the  same  effect  as  a  seal  attached 
thereto  or  impressed  thereon,  gives  to  the  char- 
acter, "[Seal],"  set  opposite  the  signatures  of 
the  president  and  secretary  of  the  corporation, 
the  same  effect  as  a  corporate  seal,  especially 
in  view  of  the  tenor  of  the  mortgage,  which 
purported  to  be  of  the  association,  "party  of 
the  first  part,"  and  concluded:  In  witness 
whereof,  said  party  of  the  first  part  has  here- 
unto set  hand  and  seal." 

6.  Under  Comp.  Laws  1897,  t  10,417,  provid- 
ing that  no  bond,  deed  of  conveyance,  or  other 
contract  in  writing  signed  by  a  party  shall  be 
deemed  invalid  for  want  of  a  seal  or  scroll  af- 
fixed thereto  by  such  party,  an  unsealed  con- 
veyance by  an  agricultural  society,  wliich  is  a 
private  corporation,   is  valid. 

6.  Comp.  Laws  1897,  §  91509,  providing  that 
no  estate  or  interest  in  the  lands  shall  be  cre- 
ated unless  by  a  deed  in  writing  subscribed  by 
the  party  creating  the  same,  does  not  require 
officers  of  the  corporation,  in  subscribing  a 
deed  of  the  corporation,  to  follow  a  particular 
form;  and  the  signature  of  the  president  and 
secretary,  having  appended  to  eadi,  respective- 
ly, the  designation,  Pres.."  "Sec.,"  will  oper- 
ate as  an  effectual  conveyance  of  the  corporate 
property. 

7.  The  rights  of  a  purchaser  at  an  execntion 
sale  to  attack  a  prior  recorded  mortgage  are  no 
greater  than  those  of  the  mortgagor,  for  he 
purchases  with  constructive  notice  of  the  mort- 
gagee's rights. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty, In  Chancery;  Herbert  E.  Wlnsor,  Judge. 

Suit  by  Mary  B.  Ismon  against  William  M. 
Loder,  impleaded  with  the  Albion  Agricultural 
Fair  &  Driving  Park  Association.  From  a 
decree  for  complainant,  defendant  Loder  ap- 
peals.   Affirmed. 

John  C.  Patterson,  for  appellant  A.  M. 
Culver,  for  appellee. 

CARPENTER,  J.  This  suit  Is  brought  to 
foreclose  a  certain  real  estate  mortgage.    The 


f  7.  See  Execution,  vol.  21,  Cent.  Dig.  {  783. 


mortgage  la  dated  June  4,  1894.  It  secures  :.< 
James  W.  Sheldon,  the  mortgagee,  the  lay. 
ment  of  $2,000,  and  purports  to  be  executPil 
by  the  Albion  Agricultural  Fair  &  Drivics 
Park  Association  as  mortgagor.  Bilr.  SheKi-j 
died  shortly  after  the  mortgage  'was  given, 
and  his  administrator  assigned  tbe  same  -a.- 
complainant  (Sheldon's  daughter).  Tbe  tower 
court  gave  complainant  a  decree.  I>efendaD! 
Loder,  who  bought  tbe  land  at  an  execut^jD 
sale  after  the  mortgage  was  duly  reconltJ 
appeals  to  this  court,  and  asks  a  reversal  of 
that  decree  on  several  grounds.  His  objec- 
tions will,  however,  all  be  sufficiently  diseas- 
ed if  we  consider  his  contentions  tliat  the  exe- 
cution of  said  mortgage  was  not  authorized  bj 
the  association,  and  that  it  was  not  executed 
la  such  a  form  as  to  be  binding,  either  at  law 
or  in  equity,  on  said  association. 

1.  As  to  the  authority  for  the  exectrtion  of 
the  mortgage:  The  authority  ot  the  associa- 
tion to  execute  this  mortgage  Is  given  by  sec- 
tion 6074,  Comp.  Laws  1807.  That  section 
reads:  "It  sliall  and  may  be  lawful  for  anr 
agricultural  or  horticultural  society,  duly  or- 
ganized as  a  corporation  by  virtue  of  any  law 
of  this  state,  by  the  vote  of  two-thirds  of  aB 
the  directors  or  other  officere  having  the  mas- 
agement  of  the  affairs  of  such  society,  to  Issu"- 
bonds  or.  other  evidences  of  debt,  •  •  • 
and  to  secure  the  payment  of  the  same  by  a 
mortgage  or  mortgages  upon  the  real  estate 
of  such  society,  or  any  part  thereof,  whenever 
necessary  for  tbe  purpose  of  paying  the  pur- 
chase mouey  of  permanent  grounds,  or  I-x 
buildings  or  improvements  made  or  to  be 
made  thereon."  Tbe  evidence  shows  that  tbt> 
money  secured  by  the  mortgage  was  used  to 
pay  the  balance  unpaid  on  the  contract  for 
tbe  purchase  of  the  mortgaged  land;  that  oo 
April  9,  1884,  at  a  meeting  of  the  stockholders 
of  said  association,  a  resolution  was  adopted, 
authorizing  tbe  board  of  directora  to  "negoti- 
ate for  and  prociure  a  loan  on  the  Albion  Agri- 
cultural Fair  &  Driving  Park  Associatiju 
grounds,  in  the  sum  of  tbe  purchase  price, 
giving  a  mortgage  thereon  and  securing  deed 
of  land."  The  minutes  of  a  meeting  of  the 
board  of  directors  held  June  1,  1894,  show  that 
all  the  directors  were  present  We  quore 
from  those  minutes:  "Motion,  that  land  be 
bought  according  to  abstract  Carried.  Mo- 
tion, that  the  president  and  secretary  be  em- 
powered to  make  loan  of  $2,000  and  secure 
deed.  Carried."  Parol  testimony  was  iutn>- 
duced,  showing  that  all  the  dhrectors  voted  (or 
this  resolution,  and  that  the  "board  of  di- 
rectors negotiated  a  loan  of  money  to  pay  for 
It  [the  land].  They  made  the  loan  with  James 
W.  Sheldon.  *  ♦  •  He  was  to  tnke  a 
mortgage  on  the  land.  •  •  •  We  [the  di- 
rectors] were  to  secure  him  by  a  mortKage." 
Tbe  association  has  always  recognized  tbe  in 
strument  as  a  valid  mortgage,  and  paid  inter- 
est on  It  from  its  date,  June  4,  1894,  until 
some  time  In  1899. 

It  is  contended  by  defendant  that  the  min- 
utes of  tbe  directora'  meeting  do  not   show 
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bat  two-tbirds  of  the  directors  roted  for  tbe 
zecutlon  of  this  mortgage,  and  that  parol  evl- 
ence  Is  Inadmissible  to  supply  any  omisslona 
a  those  minutes.  As  the  law  did  not  re- 
ulre  a  record  of  this  vote,  we  think  parol  erl- 
ence  was  admissible.  See  Bank  y.  Wearer 
:al.)  31  Pac.  leO;  Edgerly  t.  Emerson.  23  M. 

1.  555.  55  Am.  Dec.  207;  Zlhlman  ▼.  Gumber- 
lud  Glass  Co.,  74  Md.  303,  22  AU  271;  Tay- 
louth  T.  Koehler,  35  Mich.  22.  Nor  do  we 
Unk  this  parol  evidence  open  to  the  objection 
}at  It  tends  to  contradict  the  recorded  mln- 
tes  of  the  directors'  meeting.  Those  mln- 
tes,  if  construed,  as  we  tblnk  they  should  be, 
1  connection  with  the  resolution  passed  at  the 
tockholders'  meeting,  and  with  the  negotla- 
ons  of  the  board  of  directors  with  Sheldon, 
1  onr  judgment  authorize  the  execution  of 
le  mortgage  This  conclusion  is  not  afTect- 
i  by  the  contention  of  defendant  that  the 
tockholders'  meeting  was  Illegal,  and  Its  ae- 
on, therefore.  Ineffectual.  Assuming  sacb 
cUon  to  be  ineOectrial  as  a  grant  of  antbor- 
7,  it  nevertheless  was  an  appropriate  clrcnm- 
tance  to  be  considered  In  construing  the  min- 
tes  of  the  subsequent  meeting  of  the  dlrect- 
ra. 

2.  Was  the  mortgage  so  executed  as  to  be 
indlng  upon  the  association?  The  Instrument 
I  question  purports  to  be  a  mortgage  of  "ttaa 
.Iblon  Agricultural  Fair  &  Driving  Park  Ab- 
X!lat]on,  party  of  the  first  part."  It  con- 
ludes  as  follows:  "In  witness  wbereof,  said 
arty  of  the  first  part  has  hereunto  set  band 

Dd  seal,  this day  of ,  in  the  year 

De  thousand  eight  hundred  and  ninety . 

Ingene  0.  Lester,  Pres.  [Seal.]  George  W. 
chneider.  Sec.  [Seal.]"  The  certificate  of 
cknowledgment  certifies:  "Before  me,  •  •  • 
eraonally  appeared  the  Albion  Agricultural 
'Air  8c  Driving  Park  Association,  by  Eugene 
.  Xjetst&c,  president,  and  George  W.  Schneider, 
'cretary  of  its  board  of  trustees,  •  •  • 
ad  severally  acknowledged  the  execution 
lereof  to  be  their  free  act  and  deed,  and  the 
-ee  act  and  deed  of  the  Albion  Agricultural 
air  &  Driving  Park  Association."  Lester 
nd  Schneider  were,  respectively,  the  presl- 
?nt  and  secretary  of  the  asswlatlon. 

It  Is  urged  that  the  execution  of  the  mort- 
ige  was  defective,  because  the  corporate  seal 
as  not  afllxed,  and  because  the  corporate 
ime  was  not  subscribed.  It  Is  to  be  Inferred, 
om  the  evidence  in  tbe  record,  that  the  as- 
iclatlon  did  not  have  a  formal  corporate  seal, 
''e  cannot  agree  with  defendant's  counsel 
lat  the  law  requires  that  it  should  have  such 
sal.  and  therefore  we  think  that  section  9006, 
omp.  Laws  1897,  gave  to  the  "scroll  or  de- 
:ce  used  as  a  seal  upon  any  deed  or  convey- 
ice  •  •  •  the  same  force  and  effect  aa 
seal  attached  thereto  or  Impressed  thereon." 
be  whole  tenor  of  the  mortgage,  and  parttc- 
arly  the  concluding  statement  therein,  that 
le  mortgagor's  seal  is  affixed  thereto,  leads 
I  to  conclude  that  tbe  seal  set  opposite  the 
gnntures  of  the  president  and  secretary  was 
tended  to  be  tbe  seal  of  the  corporation.    See 


MUldam  Foundry  v.  Hovey,  21  Pick.  417.  It 
is  contended  that  this  conclusion  ia  not  In  har- 
mony with  the  case  of  Regents  v.  Young 
Men's  Society,  12  Mich.  188.  In  that  case, 
seven  regents  of  the  university  and  five  mem- 
bers of  a  committee  of  the  Young  Men's  So- 
ciety subscribed  a  certain  contract  for  the  sale 
of  real  estate.  Tbe  seal,  placed -opposite  each 
signature,  waa  held  to  be  "the  Individual  seal 
of  the  several  persons  signing  the  Instru- 
ment" There  was  nothing  to  indicate  in  that 
case— as  in  this  there  is,  by  the  words  "Pres." 
and  "Sec."  placed  between  the  signature  and 
tbe  seal— that  the  attached  seal  was  not  the 
seal  of  tbe  individual  subscribers. 

If,  however,  we  accept  that  case  as  an  au- 
thority for  the  proposition  that  the  seals  In 
question  are  tbe  individual  seals  of  the  offi- 
cers, and  not  the  seal  of  the  corporation,  it  by 
no  means  follows  that  the  Instrument  In  ques- 
tion is  void.  Section  10,417,  Comp.  Laws 
1897,  contains  this  language:  "And  no  bond, 
deed  of  conveyance,  or  other  contract  in  writ- 
ing signed  by  any  party,  bis  agent  or  attorney, 
sliall  be  deemed  Invalid  for  want  of  a  seal  or 
scroll  affixed  thereto  by  such  party."  It  Is 
urged  that  this  statute  haa  no  application  to 
corporations,  especially  public  oorporationa; 
and  it  is  claimed  that  the  agricultural  asso- 
ciation is  a  public  corporation.  The  associa- 
tion, though  it  differs  from  the  ordinary  busi- 
ness corporations  (Agricultural  Society  v. 
Houseman,  81  Mich.  609,  46  N.  W.  15),  is  nev- 
ertheless to  be  classified  as  a  private  corpora- 
tion (Trustees  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  at  pages  668-872,  4  L.  Ed. 
628),  and  in  our  Judgment  an  nnsealed  con- 
veyance executed  by  it  is  valid  under  the  lan- 
guage above  quoted.  Tbe  objection  that  the 
instrument  was  not  sealed  cannot,  therefore, 
prevail. 

Was  the  deed  properly  subscribed  by  the 
corporation?  It  is  contended  that  section 
9509,  Comp.  Laws  1S!)7,  required  that  tbe 
name  of  the  corporation  be  written  at  the 
conclusion'  of  the  deed,  over  the  signatures  of 
Its  officers.  That  section,  so  far  as  material 
to  this  discussion,  reads:  "No  estate  or  in- 
terest in  lands  •  •  •  shall  hereafter  be 
created,  granted,  assigned,  surrendered  or  de- 
clared, unless  •  •  •  by  a  deed  or  convey- 
ance in  writing,  subscribed  by  the  party  cre- 
ating, granting,  assigning,  surrendering  or 
declaring  the  same,  or  by  some  person  there- 
unto by  him  lawfully  authorized  by  writing." 
This  statute  requires  the  grantor  to  sub- 
scribe the  conveyance.  It  does  not,  however, 
as  assumed  In  the  argument  of  defendant 
specify  the  form  In  which  the  signature  shall 
be  written.  The  initials  of  a  party  have  been 
held  a  sufficient  signature,  within  the  statute 
of  frauds.  See  Philleraon  v.  Barry,  1  Camp. 
513;  Salmon  Falls  Mfg.  Co.  v.  Goddard,  14 
How.  440,  14  L.  Ed.  493;  Barry  v.  Coombe,  1 
Pet  6W,  7  L.  Ed.  295;  Sanborn  v.  Flagler, 
9  Allen,  474;  Browne  on  the  Statute  of 
Frauds,  §§  355a,  362.  Tbe  only  way  in  whicb 
a  corporation  can  sign  its  name  la  by  acting 
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through  some  officer.  "The  officer  or  agent 
of  a  corporation,  who  executes  a  deed  In  the 
name  of  the  corporation,  by  affixing  thereto 
the  Impression  of  the  common  or  corporate 
seal  intrusted  to  his  care,  is  the  party  execut- 
ing the  deed,  as  It  is  impossible  that  a  cor- 
poration aggregate  should  execute  or  ac- 
knowledge a  deed  in  person."  Lovett  t. 
Steam  Sawmill  Association,  6  Palge^  60. 
While  "the  best  form  of  execution  by  an  at- 
torney is  writing  the  name  of  the  principal, 
adding  the  words  'by  his  attorney,'  and  then 
signing  the  name  of  the  attorney,"  it  is  suf- 
ficient if  it  "clearly  shows  the  signing  to  be 
the  act  of  the  principal,  done  and  executed 
in  his  name  by  the  attorney.  Thus,  where 
the  attorney's  name  precedes  tliat  of  the 
principal,  the  execution  has  been  held  suffi- 
cient" Browne  on  the  Statute  of  Frauds,  | 
13.  WUks  y.  Back,  2  East,  142,  145.  The 
statute  cannot,  therefore,  be  construed  as  re- 
quiring that  officers  of  a  corporation,  in  sub- 
scribing the  deed  of  the  corporation,  shall 
follow  a  particular  form. 

That  the  form  adopted  in  this  case  was 
sufficiently  regular  to  make  the  conveyance 
effectual  was  decided  by  this  court  in  the 
case  of  Begents  v.  Young  Men's  Society,  12 
Mich.  188,  heretofore  cited.  In  that  case  suit 
was  brought  in  assumpsit,  on  a  special  count 
setting  up  a  contract  wherein  the  Begents  of 
the  University,  a  body  corporate,  undertook 
to  sell  land  to  the  Young  Men's  Society,  an- 
other corporation.  That  contract  was  exe- 
cuted in  almost  exactly  the  same  manner  as 
the  mortgage  under  consideration.  The 
names  of  the  contracting  parties  were  not 
formally  subscribed,  though  the  names  of 
the  regents  of  the  university  were,  as  were 
the  names  of  the  committee  of  the  Young 
Men's  Society.  Upon  demurrer,  it  was  con- 
tended by  the  eminent  counsel  representing 
the  defendants  "that  the  contract  was  not 
executed  by  the  parties,  nor  by  any  persons 
purporting  to  act  for  them.  It  was  signed 
and  sealed  by  individuals  as  such."  .This  con- 
tention was  disposed  of  by  the  court  in  the 
following  language:  "The  next  objection  is 
that  the  instrimient  set  forth  does  not  con- 
form to  the  allegations  of  the  declaration.  In- 
asmuch as  it  does  not  purport  to  have  been 
executed  by  the  plaintiffs,  or  defendants,  or 
any  person  for  them,  nor  that  the  same  was 
sealed  by  the  respective  corporations,  or  ei- 
ther of  them.  It  needs  but  a  glance  at  the 
attestation  clause  and  the  signatures  to  show 
that  so  much  of  the  above  objection  as  claims 
that  the  Instrument  set  forth  does  not  pur- 
port to  be  executed  by  the  plaintiffs  or  de- 
fendants, or  any  person  for  them,  is  not  well 
founded."  Authorities  may  be  cited  opposed 
to  this  conclusion,  and  supporting  defendant's 
contention  that  the  corporate  name  must  be 
formally  subscribed.  See  Isham  t.  Benning- 
ton Iron  Co.,  19  Vt  at  page  252;  Brinley  v. 
Mann,  2  Ousb.  337,  48  Am.  Dec.  679.  The 
decision  In  Begents  v.  Young  Men's  Society 
must,  however,  be  regarded  as  conti'olling; 


and  in  our  Judgment,  as  already  Btaown,  It  ii 
supported  by  sound  reasoning. 

We  cannot  agree  with  defendant  tliat,  be- 
cause he  purchased  at  an  execntlon  sale.  Lis 
rights  to  attack  tills  mortgage  are  great<-r 
than  those  of  the  mortgagor.  As  the  mo.-t- 
gage  was  on  record  when  his  interests  were 
acquired,  we  must  hold  that  defendant  pat- 
chased  with  constructive  notice. 

The  decree  of  the  court  below  must  there- 
fore be  affirmed,  with  costs.  The  other  Jus- 
tices concurred. 


Mcknight  t.  dbtboit  &  m.  by.  ca 

(Supreme  Court  of  Michigan.     Jan.   5,  1901.) 

PHYSICIANS— RBASONABLB    VAL.UB     OF    SEBT- 
ICES— ACTION  —  BVIDBNCB  —  HYPOTHET- 
ICAL QUESTIONS— INSTRUCTIONS. 

1.  In  an  action  by  a  physician  to  recover  far 
services  rendered  a  railroad  at  the  time  of  t 
wreck,  a  physician  who  had  also  assisted  at 
the  wreck  having  testified  as  to  the  value  of 
plaintiff's  services,  evidence  as  to  bow  much 
he  received  for  his  services  was  properly  ex- 
cluded. 

2.  In  an  action  by  a  physician  to  recover  for 
services,  plaintiff,  on  cross-examination  of  pfa;- 
sicians  who  were  witnesses  for  defendant, 
showed  them  a  copy  of  plaintiff's  bill  of  par^ 
ticnlars,  and  asked  them  whether  the  paper 
had  been  exhibited  to  them  before  trial,  and 
whether  they  had  not  stated  that  the  chanres 
were  reasonable,  after  which  the  paper  was  in- 
troduced in  evidence.  Held  that,  the  evidence 
having  been  limited  to  the  simple  purpose  of 
contradicting  the  witnesses,  it  iras  competenL 

3.  In  an  action  by  a  physician  to  recover  for 
services,  it  was  proper  for  a  physician  to  be 
asked  for  his  opinion  as  to  the  value  of  plain- 
tiff's services,  on  the  facts  stated  lurpotnedc- 
ally. 

4.  On  appeal  from  a  judgment  in  favor  of  a 
physician  suing  to  recover  for  services,  defend- 
ant assigned  as  error  the  admission  of  the  tes- 
timony of  a  physician  that  he  had  heard  the 
testimony  of  plaintiff  as  to  the  value  of  tut 
services  rendered  by  him,  and  that  the  diai^ 
ges  were  reasonable,  on  the  gronnd  that  it  did 
not  appear  that  the  physician  was  acquainted 
with  the  facts  relating  to  the  treatment.  Btld. 
that  the  assignment  could  not  be  considered 
the  trial  court's  attention  not  having  been  di- 
rected to  the  point. 

5.  In  an  action  by  a  physician  to  reoorer  for 
services  rendered  a  railroad  at  the  time  of  a 
wreck,  a  witness  who  bad  been  injured  in  the 
wreck  and  treated  by  plaintiff  caimot  be  com- 
pelled to  exhibit  his  leg  to  the  jury. 

6.  Counsel  for  plaintiff  in  argument  referreJ 
to  the  wreck,  and  to  the  fact  tliat  it  was  oaaj- 
ed  by  a  blunder  on  the  part  of  the  defendant. 
An  exception  was  taken  to  the  remark,  and 
counsel  for  plaintiff  withdrew  it,  and  asked  the 
jury  not  to  consider  it;  and  tne  court  stated 
that  it  was  an  improper  remark,  and  should  be 
withdrawn.  Held,  that  the  remark  was  not 
prejudicial  error. 

7.  The  court  charged  that,  in  estimatinE  the 
value  of  plaintiff's  services^  the  jury  snouM 
consider  the  skill  and  experience  of  the  phy^i- 
cisn,  and  the  character  of  the  services,  and 
limited  the  recovery  to  such  sum  as  would  com- 
pensate plaintiff  for  the  services.  The  court 
refused  to  charge  that,  if  defendant  were  lia- 
ble at  all,  it  was  only  in  a  fair  and  reasonable 
amount;  that  plaintiff  had  no  right  to  fix  an 
arbitrary  fee,  and  that  no  number  of  physi- 
cians could  agree  on  a  fee  to  he  charged;  and 
that  it  did  not  make  any  difference  on   hov 
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lan;  people  plaintiff  attended.    Hfii,  that  it  , 
as   not    error    to    refuse    the    instructions,    in 
iew  of  the  instruction  giyen  by  the  court. 

Error  to  Circuit  Court  Alpena  Oounty; 
'ranic  Etmerick,  Judge. 

Action  by  Edward  B.  McKnlght  against 
le  Detroit  &  Mackinac  Railway  Company, 
udgment  in  fayor  of  plaintiff,  and  defend- 
at  brings  error.    ASlrmed. 

Gbarles  R.  Henry,  for  appellant  Collins 
;  D'Algle  and  I.  S.  Canfleld,  for  appellee. 

MONTGOMBRT,  J.  This  Is  an  action  of 
Bsampsit  brought  by  plaintiff  in  the  circuit 
Durt  for  the  county  of  Alpena,  to  recover 
)r  medical  and  surgical  services  rendered 
y  bim  and  his  assignor,  William  A.  Secrist 
•n  June  8, 1902,  at  about  8  o'clock  a,  m.,  de- 
endant's  excursion  train  left  Alpena  for 
!ast  Saginaw,  and  ran  off  the  track  and  was 
rrecked  at  Black  River,  24  miles  from  AI- 
ena.  A  large  number  of  persons  were  in- 
ured, and  one  killed,  in  the  wreck.  A  num- 
er  of  physicians,  among  whom  were  plaln- 
H  and  his  assignor.  Dr.  William  A.  SecrUt 
rere  immediately  procured  by  defendant 
nd  left  Alpena  on  a  special  train  for  Black 
liver  to  attend  to  the  wounded.  On  arrival 
t  Black  River,  plaintiff  and  Dr.  Secrist  gave 
lielr  immediate  attention  to  those  who  were 
lie  most  seriously  injured.  In  the  presence  of 
Ir.  C.  W.  Luce,  the  superintendent  of  de- 
endant  After  having  been  made  as  com- 
artable  as  possible,  the  injured  were  taken 
n  a  special  train  back  to  Alpena,  under  the 
are  of  the  physicians.  Some  were  taken 
0  their  homes;  others,  to  the  Alpena  Hos- 
ItaL  At  Alpena  some  of  the  patients  who 
ad  been  temporarily  attended  by  other 
hysldans  at  Black  River  fell  into  the  hands 
t  plaintiff  and  Dr.  Secrist  who  attended 
hem  until  they  were  cured,  which  Increased 
be  number  of  their  patients  to  15.  And  for 
he  care  and  treatment  of  those  patients  the 
ilaintlff  claims,  according  to  the  amount 
worn  to  by  lilm  and  Dr.  Secrist,  $941.  The 
ontroversy  on  the  trial  was  confined  to  the 
iuestion  of  the  reasonableness  of  the  charges 
aade  by  plaintiff  and  Dr.  Secrist  Error  is 
issigned  upon  rulings  of  tbe  court  In  recelv- 
ng  evidence  objected  to,  and  excluding  tes- 
Imony  offered  by  the  defense.  Error  is  also 
iBsIgned  upon  remarks  by  plaintiff's  counsel, 
lod  upon  tbe  refusal  of  the  court  to  give  cer- 
aln  requests  of  the  defendant. ' 

Dr.  Bertram  was  a  witness  for  tbe  defend- 
int  and  was  one  of  the  surgeons  at  Black 
liver  on  the  day  of  tbe  accident.  He  testi- 
led  that  be  attended  about  15  patients;  that 
lome  he  had  charge  of  two  weeks,  and  some 
liree  or  four;  and  that  be  had  settied  with 
:h  >  company  for  his  services.  He  was  then 
isked  what  be  received  from  tbe  company 
tor  his  services  on  the  8th  and  9th  of  June. 
rUg  was  objected  to  and  excluded.  We 
think  no  error  was  committed  in  this  ruling. 
The  doctor  was  permitted  to  testify  fully  as 


to  the  reasonableness  of  the  plaintiff's  char- 
ges, and  evidence  of  what  he  received  for  tbe 
services  he  rendered  would  have  opened  the 
question  as  to  how  bis  services  compared 
with  the  plaintiff's,  and  would  have  involved 
the  trial  of  an  additional  case. 

Plaintiff,  on  the  cross-examination  of  this 
and  other  witnesses  of  the  defense,  showed 
to  the  witnesses  a  statement  which  was  sub- 
stantially a  copy  of  the  bill  of  particulars  of 
the  plaintiff  for  services  rendered,  and  the 
witnesses  were  asked  whether  they  bad  not 
when  this  paper  bad  been  exhibited  to  them 
previous  to  the  trial,  stated  that  the  charges 
contained  therein  were  reasonable;  and,  aft- 
er showing  that  such  statements  had  been 
made,  the  paper  was  offered  in  evidence  and 
received.  Error  Is  assigned  upon  this  ruling. 
The  circuit  Judge  limited  the  testimony  to  tbe 
single  purpose  of  contradicting  the  witnesses, 
and  for  this  purpose  we  think  It  was  compe- 
tent. 

Error  is  also  assigned  upon  the  ruling  ad- 
mitting the  testimony  of  Dr.  Dunlop,  who 
testified  tbat  he  had  heard  the  greater  part 
of  the  testimony  of  Drs.  McKnlght  and  Se- 
crist as  to  the  value  of  the  services  rendered 
by  them  on  various  occasions,  and  the 
amount  of  the  charges  for  such  services,  and 
he  was  asked  whether  the  charges  were  rea- 
sonable and  Just.  This  was  objected  to  as 
incompetent  on  the  ground  that  the  physi- 
cian did  not  see  the  people  treated.  It  is 
argued  in  the  brief  of  counsel  that  tbe  ques- 
tion should  have  been  excluded  because  it 
did  not  appear  that  the  doctor  was  acquaint- 
ed with  all  the  facts  and  circumstances  relat- 
ing to  tbe  treatment  We  do  not  think  this 
point  was  directed  to  the  attention  of  tbe 
trial  court  That  it  was  competent  to  call 
for  the  opinion  of  the  witnesses  upon  the 
hypothetical  state  of  facts  is  perfectly  clear, 
and  It  was  the  duty  of  the  defendant's  coun- 
sel to  put  bis  objection  upon  tbe  ground  now 
urged  if  he  expected  this  court  to  consider 
this  point 

One  Ernest  Legatski  was,  among  others, 
injured  in  the  wreck,  and  was  treated  by 
Drs.  McKnlght  and  Secrist.  He  was  called 
to  the  stand  as  a  witness  for  the  defendant 
and  was  asked  to  exhibit  his  leg  to  the  Jucy. 
This  he  declined  to  do,  and  the  court  refused 
to  compel  him  to  do  so.  Error  Is  assigned 
upon  this  ruling.  We  think  this  ruling  was 
correct.  Tbe  case  is  quite  unlike  tbe  case  of 
Graves  v.  City  of  BatUe  Creek.  95  Mich.  266, 
54  N.  W.  757,  19  L.  R.  A.  641,  36  Am.  St 
Rep.  501,  as  In  that  case  the  question  was 
whether  a  party  to  an  action  could  be  re- 
quired to  submit  her  arm  at  the  point  of  the 
alleged  fracture,  where  such  exhibition 
would  cause  no  shock  to  the  sense  of  deli- 
cacy. This  decision  was  rested  upon  the 
ground  that,  where  a  person  appeals  for  Jus- 
tice, he  Impliedly  agrees  In  advance  to  make 
any  disclosure  that  may  be  necessary  to  be 
made  in  order  that  Justice  may  be  done. 
This  witness  occupied  no  such  relation  to  the 
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cause,  and  himself  objected  to  exhibiting  his 
leg,  and  the  circuit  conrt  correctly  ruled  that 
he  had  the  right  to  bo  object 

It  is  Btrennonsly  Insisted  that  the  case 
should  be  reversed  on  the  ground  of  miscon- 
duct of  counsel.  Counsel  for  plalntlS  in  the 
argnment  referred  to  the  wreck  at  Black 
Rirer,  and  to  the  fact  that  It  was  caused  by 
a  blunder  on  the  part  of  the  defendant  When 
this  statement  was  made,  the  following  oc- 
curred: "Mr.  Henry:  I  want  an  exception  to 
that  remark.  The  Court:  Well,  I  will  re- 
member it  Mr.  Canfleld:  I  will  say,  your 
honor,  that  If  Mr.  Henry  takes  an  exception 
to  It  I  withdraw  it  I  do  not  care  whether 
they  blundered  or  not  So  far  as  my  stating 
that  they  did  blunder,  I  withdraw  It  and  ask 
the  Jury  not  to  consider  it.  Mr.  Henry:  I  de- 
sire an  exception  to  the  fact  that  be  stated 
that  somebody  blundered.  The  Court:  I  can- 
not give  you  an  exception,  because  I  Instruct 
the  Jury  here,  now,  that  there  Is  no  evidence 
in  the  case  that  any  one  blundered,  and  it 
was  an  improper  remark,  and  cotmsel  will 
withdraw  it  Mr.  Canfleld:  Recognizing  it 
as  such.  The  Court:  Yes."  From  this  col- 
loquy the  Jury  could  not  fall  to  understand 
that  the  question  of  whether  anybody  blun- 
dered in  connection  with  the  wreck  was  whol- 
ly foreign  to  the  issue  before  them.  Not  only 
this,  but  the  counsel  who  made  the  remark 
withdrew  it,  and  asked  the  Jury  not  to  con- 
sider It  The  court  characterized  it  as  an  im- 
proper remark,  and  the  counsel  withdrew  it 
rpcognizing  it  as  an  improper  remark.  Noth- 
ing more  could  have  been  done,  except  to  stop 
the  case  and  discharge  the  Jury.  True,  this 
is  not  the  final  test:  but  It  would  seem  a  re- 
flection upon  the  intelligence  of  the  Jury  to  as- 
sume that,  after  the  plaintiff's  counsel  had 
thus  acknowledged  his  fault  and  withdrawn 
the  remark,  they  would  still  give  weight  to 
this  argument.  I  cannot  bring  myself  to  be- 
lieve that  this  remark  could  have  affected  the 
result 

Counsel  for  the  defendant  presented  two  re- 
quests: 

"Second.  There  were  no  amounts  ever 
agreed  upon  by  and  between  the  platntitf  and 
the  defendant  for  the  services  performed  or 
to^e  performed,  and.  If  the  defendant  is  lia- 
ble at  all  for  any  professional  services  ren- 
dered by  the  plaintiff  or  by  Dr.  Secrlst,  It  Is 
only  liable  In  such  an  amount  as  would  be  rea- 
sonable and  fair  under  all  the  circumstances. 
The  plaintiff  has  not  the  right  to  fix  an  arbi- 
trary fee,  nor  can  any  number  of  physicians 
agree  upon  a  fee  to  be  charged.  They  are  en- 
titled to  receive.  If  anything,  what  their  pro- 
fessional services  are  worth  in  the  community 
In  which  they  rendered  them,  and  no  more. 

"Third.  If  the  defendant  In  this  suit  Is  lia- 
ble at  all,  it  does  not  make  any  difference  how 
many  different  individuals  plaintiff  attended. 
The  plaintiff  was  rendering  professional  serv- 
ices for  the  defendant,  and  the  fact  that  he 
spent  a  portion  of  his  time  during  the  day  on 
different  Individuals  does  not  necessarily  give 


him  the  right  to  mnltiply  his  fees  by  the 
number  of  individuals  treated.  Yon  •boold 
take  Into  consideration  the  time  that  the  plain- 
tiff devoted  to  the  Individuals,  the  amount  at 
professional  services  renda:«d,  and.  pay  plain 
tiff  and  his  assignor  such  a  sum  as  would  fair- 
ly and  reasonably  compensate  them  for  the 
time  they  devoted  to  the  patients  for  ■wbkA 
the  defendant  is  liable." 

Error  Is  assigned  upon  the  failure  of  tlie 
circuit  Judge  to  give  these  requests.  The  cir- 
cuit Judge  charged  the  Jury,  in  substance, 
that  In  estimating  the  value  of  the  physiciu't 
services,  they  should  consider  the  professionil 
skill  and  the  experience  of  the  physician,  the 
nature  and  character  of  the  services  rendered. 
the  difficulties  and  the  nature  of  the  case,  and 
the  amount  of  services  rendered,  and  elearly 
limited  the  recovery  to  such  a  sum  as.  upon 
the  evidence,  the  Jury  should  find  wonid  com- 
pensate the  plaintiff  for  services  rendered  is 
this  case.  We  think  this  aufflclently  covered 
all  that  the  defendant  by  the  first  request 
above  quoted,  had  the  right  to  have  given  to 
the  Jury.  It  necessarily  exclnded  the  fket 
that  an  arbitrary  fee  might  be  fixed  by  tte 
plaintiff  or  by  any  nnmber  of  physicians:  and. 
had  the  request  been  given,  it  migbt  have  led 
the  Jury  to  believe  that  the  purpose  was  to 
discredit  the  testimony  of  the  witnesses  tir 
the  plaintiff  who  were  physicians,  and  wh5 
had  substantially  agreed  as  to  the  value  of  the 
plaintiff's  services. 

The  other  request  involves  the  view  that  the 
plaintiff  In  this  case,  being  called  in  the  man- 
ner in  which  he  was,  was  working  by  day's 
work.  We  think  this  was  not  necessarily  the 
character  of  the  employment  bat  that  he  and 
his  assignor  were  called  to  render  such  serv- 
ices as  were  necessary  to  the  injured  parties. 

We  discover  no  prejudicial  error,  and  tlie 
Judgment  will  be  affirmed.  The  other  Jus- 
tices concurred. 


COLB  T.  POTTER. 

(Supreme  Court  of  Michigan.     Jan.  5,    1904.) 

JUSTICES  OF  THB  PEACE— JUDQMBNTS— CON- 
STRUCTION—LIMITATIONS— COL- 
LATERAL ATTACK. 

1.  A  justice's  judgment  regular  on  its  fact, 
cannot  be  impeached  in  a  collateral  proceedin; 
by  showiuK  that  neither  of  the  parties  lireO  is 
the  township  adjoining  the  residence  of  tbe 
justice. 

2.  An  action  on  a  justice's  judgment,  a  tran- 
script of  which  has  been  filed  in  the  office  of 
the  clerk  of  the  circuit  court,  is  an  action  oo  t 
judgment  of  a  court  of  record,  to  which  th« 
10-yeor  statute  of  limitations  applies. 

3.  Where  a  justice's  judgment  docket  entrj 
recited:  "December.  1901.  10  o'clock  a.  m. 
Cause  called.  Tiie  plaintiff  appears  in  porson, 
with  K,  his  attorney.  Defendant  does  not  ap- 
pear. After  waiting  one  hour,  the  defendant 
not  appearing."  etc. — it  spfflciently  showed  that 
plaintiff  appeared  within  the  hour. 

4.  Under  Comp.  Laws,  |  847,  providing  that 
on  the  docketing  and  filing  of  a  tranncript  of  i 
justice's  judgment  In  the  circuit  court  ilerk'i 
olQce  the  judgment  shall  have  the  same  effect 
as  a  judgment  rendered   in  the  circnit  coon. 
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and  may  be  enforced,  discharged,  and  canceled 
in  the  same  manner,  a  judgment  so  filed  can- 
not be  collaterally  attacked  on  the  ground  that 
the  transcript  filed  was  not  a  true  transcript. 

Error  to  Circuit  Court,  Gratiot  County; 
George  P.  Stone,  Judge. 

Action  by  Seneca  M.  Cole  against  Blon 
Potter.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  brings  error.    Affirmed. 

John  M.  Hivenlen  and  John  T.  Mathews, 
for  plaintiff.  W.  A.  JLeet  and  Julius  B.  Kir- 
by,  for  defendant 

MONTGOMERY,  J.  This  is  an  action  upon 
a  Judgment  in  the  circuit  court  for  the  coun- 
ty of  Gradot,  which  consisted  of  the  tran- 
script of  a  Judgment  rendered  before  a  Jus- 
tice of  the  peace,  and  regularly  filed  and 
docketed  in  the  office  of  the  clerk  of  the 
court.  On  the  trial  of  the  case  a  special 
finding  of  facta  was  filed,  by  which  It  ap- 
pears that  there  was  filed  in  the  clerk's  of- 
fice a  transcript  of  Judgment  obtained  before 
one  Giles  T.  Brown,  a  Justice  of  the  peace,  of 
1211.52,  on  the  12th  day  of  December,  1881. 
This  transcript  was  filed  on  the  IStb  of 
February,  1893.  The  docket  entry  of  the 
Judgment  read  as  follows:  "Township  of 
Ithaca.  December  12,  1891.  Ten  o'clock  a. 
m.  Cause  called.  The  plaintiff  appears  in 
person,  with  John  M.  Everden,  his  attorney. 
Defendant  does  not  appear.  After  waiting 
one  hour,  and  defendant  not  appearing,"  etc. 
It  was  claimed,  and  the  defendant  offered 
testimony  to  show,  that  at  a  time  after  the 
entry  of  this  Judgment  In  Justice  court  the 
Judgment  had  been  canceled  by  drawing 
lines  across  and  by  a  memorandum  in  the 
margin  stating  that  the  plalntlfTs  attorney 
asked  the  Justice  to  treat  the  whole  pro- 
ceedings In  the  case  as  a  nullity  on  account 
of  tbe  court  not  having  Jurisdiction  of  the 
parties^  in  which  case  he  deemed  any  Judg- 
ment that  might  be  rendered  void,  and  by 
also  showing  that  there  was  entered  on  the 
margin  of  the  Judgment  the  words,  "Execu- 
tion tsaoed  and  delivered  to  J.  P.  King,  sher- 
iff," 

It  was  contended  that  tbe  Justice  bad  no 
Jurisdiction  to  render  the  Judgment,  because 
the  parties  to  tbe  suit  did  not  either  of  them 
Uve  in  a  township  adjoining  the  residence  of 
tbe  Justice.  The  circuit  Judge  correctly  held 
that  this  question  was  ruled  against  the  con- 
tention of  the  defendant  by  tbe  case  of  Miller 
V.  Smith,  116  Mich.  427,  78  N.  W.  418.  69  Am. 
St.  Bep.  683. 

It  was  next  urged  that  the  statute  of  lim^ 
itations  bars  the  action.  But  the  Judgment 
is  the  Judgment  of  a  court  of  record,  and  the 
10-year  statute  of  limitation  applies.  Wilcox 
V.  Lantz,  107  Mich.  1,  64  N.  W.  736. 

It  is  contended  that  the  docket  entry  fails 
to  show  that  the  plaintiff  appeared  within 
the  hour.  This  objection  Is  frivolous.  No 
other  Interpretation  can  be  put  upon  this 
docket  entry  except  the  one  that  the  plaintiff 
appeared  at  10  o'clock  on  the  12tb  of  Decem- 


ber. The  date  employed  was  very  clearly  in- 
tended to  apply  to  this  fact  of  appearance. 

It  is  next  contended  that  the  transcript 
filed  by  the  Justice  was  not  a  true  transcript. 
This  presents  the  only  question  about  which 
any  fair  doubt  may  arise,  and  the  question 
is,  so  far  as  we  are  aware,  new  in  this  court. 
The  statute  (Comp.  Laws,  S  817)  provides 
that  upon  docketing  such  Judgment  shall 
have  the  same  effect  as  a  Judgment  rendered 
in  the  circuit  court,  and  may  In  the  same 
manner  be  enforced,  discharged,  and  can- 
celed. The  question  presented  Is  whether 
it  may  be  shown  that  the  transcript  is  not  a 
true  transcript  in  a  collateral  proceeding,  or 
whether  tbe  remedy  of  the  defendant  be  by 
motion  to  vacate  the  Judgment  or  by  a  bill  in 
equity  to  Impeach  the  Judgment  While  we 
are  cited  to  no  authority  upon  the  subject 
we  think  on  principle  that  the  plaintiff  should 
not  be  bound  to  come  into  court  prepared  to 
meet  the  defense  sought  to  be  interposed 
here;  but  that  the  remedy  of  defendant  was 
by  direct  attack  upon  the  Judgment. 

It  follows  that  the  conclusion  reached  by 
the  circuit  Judge  was  correct  and  the  Judg- 
ment in  favor  of  the  plaintiff  will  be  affirm- 
ed.   Tbe  other  Justices  concurred. 


STRADLHI  T.  OAKGILL  ELEVATOB  CO. 

et  al. 
(Supreme  Court  of  Michigan.     Jan.  6,  1904.) 

LIMITED  PARTNBR8HIP— TRBASURT  STOCK- 
MISAPPLICATION  or  FUNDS— REAL  BSTATB— 
DISPOSAL  TO  MEMBERS— FRAUE^FIUNO  AR- 
TICLES—MEBTINOS  OUTSIDE  STATB— NOTICB 
OF  MEETING— POWER  OF  MANAGERS  TO  EXE- 
CUTE C0NVE7ANCE8-SATI8FACTI0N  OF  DEBT 
TO  MANAGER. 

1.  Stock  in  a  limited  partnership  organized 
to  deal  in  land  was  assigned  by  the  members 
to  a  trustee  as  treasury  stock,  to  be  sold,  and 
the  proceeds  used  in  paying  debts  of  the  com- 
pany, and  for  such  other  uses  as  the  board  of 
managers  might  direct.  The  proceeds  were  ap- 
plied to  a  canal  project  contemplated  bi  Uie 
original  partnership  scheme,  which  had  in  view 
an  equal  division  of  the  contributions  between 
tbe  purposes  of  the  partnership  and  the  build- 
ing of  the  canal,  on  which  the  success  of  the 
partnership  depended.  Held,  that  there  was 
no  misapplication  of  funds. 

2.  The  fact  that  land  of  a  limited  partner- 
ship was  sold  at  mortgage  foreclosure  for  less 
than  it  was  worth,  and  bid  in  by  a  member  of 
the  partnership,  is  not  conclusive  evidence  «( 
fraud  in  the  sale. 

3.  One  member  of  a  limited  land  partnership, 
who  had  formerly  been  chairman  of  the  board 
of  managers,  purchased  land  of  the  partner- 
ship at  foreclosure  sale;  he  having  been  per- 
sonally responsible  for  the  debt  secured.  The 
sale  was  public,  with  nothing  to  prevent  other 
members  from  making  competitive  bids,  but 
the  land  was  sold  for  less  than  it  was  worth. 
Held,  that  such  member  had  a  right  to  pur- 
chase on  terms  demanded  by  his  own  interests. 

4.  Certain  members  of  a  limited  land  part- 
nership advanced  money  to  the  association  to 
pnrchase  mortgages  on  property  owned  by  it, 
with  tbe  understanding  that  the  mortgages 
should  be  assigned  to  them  by  the  mortgagee, 
which  was  done.  Beli,  that  this  was  not  a 
payment  of  the  mortgages  by  the  association, 
but  that  they  were  still  in  force  in  behalf  of 
such  members. 
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5.  Certain  pieces  of  property  were  pnrcbased 
for  a  limited  land  partnership  before  its  organ- 
ization by  one  of  the  members,  who  executed 
purchase-money  mortgages,  and  the  association 
agreed  to  indemnify  him  for  his  personal  lia- 
bility theretMi.  At  the  foreclosure  sale  ther» 
was  a  deficiency,  to  secure  which  the  associa- 
tion executed  its  mortgage  to  such  member. 
Held,  that  the  latter  mortgage  was  supported 
by  sufficient  consideratioo. 

6.  To  avoid  paying  taxes,  a  limited  land  part- 
nership assigned  a  number  of  mortgages,  se- 
curing payment  of  purchase  money  due  it  for 
lands  sold,  to  its  manager.  Held  not  a  fraud 
on  members  of  the  association. 

7.  Where  articles  of  a  limited  partnership 
were  filed  at  a  time  when  the  offices  of  the 
county  clerk  and  register  of  deeds  were  filled 
by  the  same  person,  it  was  a  compliance  with 
Comp.  Laws  1897,  (  6079,  requiring  their  fil- 
ing with  the  register  of  deeds,  notwithstanding 
when  the  offices  were  separated  the  record  ot 
the  articles  was  taken  by  the  count}[  clerk. 

8.  A  member  of  a  limited  partnership,  who  is 
represented  by  a  duly  authorized  proxy  at  meet- 
ings of  the  members  held  outside  of  the  state. 
is  estopped  from  contending  that  such  meetings 
were  contrary  to  law,  or  that  the  by-law  au- 
thorizing him  to  act  by  proxy  was  invalid. 

9.  Comp.  Lews  1897,  S  6083,  requires  at 
least  one  annual  meeting  of  members  of  a  lim- 
ited partnership,  written  notice  of  which  shall 
be  given  each  member  10  days  prior  thereto. 
Such  an  association  passed  a  by-law  providing 
for  notice  by  mail.  Held,  that  such  notice  was 
sufficient. 

10.  Where  a  member  of  a  limited  partnership 
signed,  at  a  place  outside  the  state,  the  arti- 
cles of  association  appointing  the  board  of 
managers,  all  of  whom  lived  at  such  place, 
and  presented  a  claim  at  one  of  the  meetings 
of  the  board  held  there,  and  acted  upon  author- 
ity given  him  at  another  such  meeting,  he  can- 
not complain  that  conveyances  authorized  at  a 
meeting  of  the  managers  held  outside  the  state 
were  invalid. 

11.  Articles  of  a  limited  partnership  signed  by 
the  members  provided  that  the  purpose  and 
business  of  the  association  should  be  the  buy- 
ing, owning,  selling,  mortgaging,  etc.,  and  deal- 
ing in  real  and  personal  property.  The  asso- 
ciation elected  a  board  of  managers,  with  au- 
thority to  make  such  rules  for  the  government 
and  management  of  the  business  concerns  of 
the  association  as  they  might  think  expedient, 
and  for  its  general  welfare,  not  contrary  to  the 
articles  of  association,  etc.  The  chairman  and 
secretary  were  authorized  to  sign  notes,  deeds, 
leases,  mortgages,  or  other  papers  required  to 
be  executed  for  or  in  the  name  of  the  associa- 
tion. The  actual  business  of  the  association 
was  gelling  and  mortgaging  real  estate.  Held, 
that  the  board  of  managers  had  the  power  to 
authorize  the  execution  of  mortgages  and 
deeds. 

12.  The  mere  fact  that  all  of  the  members  of 
the  board  of  managers  of  a  limited  partnership 
are  not  present  at  a  special  meeting  of  the 
board  does  not  raise  a  presumption  that  the 
meeting  was  Irregular. 

13.  The  fact  that  one  of  the  managers  of  a 
limited  partnership  was  also  a  member  of  an- 
other partnership,  which  received  from  the  first 
a  conveyance  authorized  by  its  board  of  man- 
agers in  satisfaction  of  a  bona  fide  indebted- 
ness, would  not  invalidate  the  conveyance,  in 
equity. 

Appeal  from  Circuit  Court,  Chippewa  Coun- 
ty, in  Chancery;   Joseph  H.  Steere,  Judge. 

Bill  by  John  6.  Stradley  against  the  Car- 
gill  Elevator  Company  and  others.  From  a 
decree  for  defendants,  complainant  appeals. 
AfUrmed. 


John  W.  Shine,  for  appellant  George  A. 
Cady  (John  H.  Ooff,  ot  coxutaeSi,  tor  appei- 
lees. 

CARPENTER,  J.  Early  In  1887  complais- 
ant and  most  of  the  Individual  defend^inti 
organized  the  Sault  Ste.  Marie  Land  Com- 
pany, Limited,  a  limited  partnership,  xmiet 
the  laws  of  this  state.  Said  association  a^ 
quired  the  ownership  of  a  large  amount  of 
land  situated  In  the  dty  of  Sault  Ste.  llarie 
In  this  state.  Shortly  after  Ita  organizatioii, 
each  member  of  said  association  transferred 
to  defendant  Samuel  D.  Carglll,  aa  trastee. 
50  per  cent  of  his  stock,  for  the  purpose  of 
having  the  same  sold  for  the  benefit  of  the 
association.  Said  treasury  stock  bo  held  bj 
Carglll  as  trustee  was  sold  to  oomplalnanfi 
associates  In  said  enterprise  at  tlie  rate  of 
12^  cents  on  the  dollar.  From  1892  to  liU'i. 
by  many  different  transfers,  the  title  to  near- 
ly all  the  land  belonging  to  the  asaodatios 
passed  to  one  or  more  of  ita  oodefendants  in 
this  suit;  and  In  nearly  all  these  cases  the 
title  passed  directly  to,  or  for  the  benefit  at. 
one  or  more  of  complainant's  assodates  in 
this  partnership  association,  limited.  Com- 
plainant Instituted  this  suit  In  chancery  in 
1899,  charging  that  each  of  these  transfers 
and  the  sale  of  said  treasury  stock  were 
steps  in  a  scheme  of  fraud  devised  by  his 
associates  to  wreck  the  association  and  to 
acquire  Its  property,  and  that  all  the  trans- 
fers "were  ultra  vires  of  the  said  partnership 
association,  and  were  executed  wlthont  prop- 
er authority,  and  are  therefore  void."  He 
asked  the  court  to  decree  payment  for  the 
stock  at  its  par  value,  and  to  set  aside  said 
transfers.  An  answer  was  filed,  denying  the 
material  facts  stated  In  the  bill.  The  case 
was  heard  on  pleadings  and  proofs,  and  a 
decree  rendered  dismissing  the  bill.  From 
that  decree  an  appeal  was  taken  to  this  court 

We  win  first  turn  our  attention  to  the 
charge  of  fraud,  and  will,  so  far  as  needful, 
discuss  each  transaction. 

Sale  of  the  Treasury  Stock.  The  bill  aven 
that  this  stock  was  divided  for  a  nominal 
consideration,  and  never  applied  for  the  pur- 
pose for  which  It  was  contributed.  This 
stock  was  assigned  to  be  sold  and  the  pro- 
ceeds used  "in  paying  ofT  mortgages,  •  •  • 
In  paying  any  other  indebtedness  of  the  com- 
pany, and  for  such  other  uses  as  the  board 
of  managers  may  direct"  The  stock  was  sold 
at  the  rate  of  12%  cents  on  the  dollar,  whicii 
was  all,  if  not  more  than,  it  was  worth.  It 
Is  contended  that  we  are  to  inter  trand  be- 
cause the  proceeds  arising  from  tliia  sale 
were  misapplied.  The  charge  of  misapplica- 
tion is  based  upon  the  fact  that  the  money 
derived  from  this  sale  went  to  the  benefit  of 
a  project  in  which  complainants  and  his  as- 
sociates in  this  enterprise  were  Interested, 
namely,  a  project  to  build  at  Sault  Ste.  Ma- 
rie a  water-power  canal.  We  are  convinced 
that  this  application  was  made  with  the 
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lest  of  motlveB,  and,  moreover,  that  under 
be  circomstancea  It  was  entirely  legal.  Tbe 
nccess  of  the  partnership  assoclatton  de- 
tended  upon  the  enccees  of  the  canal.  The 
riginal  scheme  contemplated  the  Joint  proa- 
cutlon  of  the  two  projects,  and  that  the 
ontrlbotlons  should  be  divided  equally  be- 
ween  the  two.  On  this  basis,  the  land  com- 
«ny  was  Indebted  to  the  water-power  ca- 
lal  project  more  than  the  amoont  It  received 
rem  the  sale  of  this  stock. 

The  Real  Estate  Transfers.  While  com- 
Jalnt  la  made  In  the  brief  of  eleven  sepa- 
ate  transactions,  tbe  bill  complains  of  but 
line.  It  is  scarcely  necessary  to  say  that 
be  issue  in  this  case  is  not  broader  than  that 
lade  by  the  averments  in  tbe  bill.  We  will 
dopt  tbe  phraseology  of  ccMuplainanf  s  coun- 
ei,  and  enumerate  and  designate  those  trans- 
ers  as  follows:  No.  1,  "the  Cargill  Blevator 
roperty  No.  1";  No.  2,  "the  Cargill  Elevator 
roperty  No.  2";  No.  8,  "the  S.  D.  CargUl 
roper^';  No.  4,  '^be  Bobert  Eliot-Fltcta 
roperty";  No.  6,  "tbe  Bobtft  Bliot  prop- 
rty":  No.  6,  "tbe  Ellsworth  pnyperty";  No. 
,  "the  La  Crosse  Land  Company  property"; 
To.  8,  "tbe  W.  8.  Cargill  property."  Indud- 
d  in  tbe  enumeration  1  are  two  separate 
ransfers.  Tbe  facts,  however,  relating  to 
he  two,  are  so  similar  that  they  demand  no 
eparate  discussion,  and  these  nine  transfers 
rill  therefore  be  considered  and  treated  as  if 
bey  were  but  eight  Of  these  transfers,  five, 
iz.,  1,  2,  4,  8,  and  7,  were  effected  by  pur- 
haae  at  tbe  foreclosure  sale  of  mortgages; 
wo,  viz.,  8  and  6,  were  effected  by  deeds 
ransferrlng  the  equity  of  redemption  to  a 
rantee  who  already  held  the  mortgage  of 
be  associatioa  on  the  property  conveyed; 
nd  one,  viz.,  8,  was  a  deed  of  the  associa- 
lon  in  satisfaction  of  the  indebtedness  owed 
y  It  Four  of  the  mortgages  at  the  fore- 
loBure  of  which  title  was  acquired  (viz.,  Nos. 
,  2,  4,  and  6)  were  purchase-money  mort- 
ages,  one  of  which  (No.  6)  was  given  by  tbe 
ssociation  to  clear  up  a  cloud  on  its  title, 
nd  three  (viz.,  Nos.  1,  2,  and  4)  existed  be- 
ore  tbe  association  acquired  title. 

It  is  charged,  as  evidence  of  fraud,  that 
be  association,  through  its  managers,  failed 
0  use  available  funds  to  pay  these  mort- 
ages.  It  is  a  complete  answer  to  this  charge 
0  say  that  in  our  Judgment,  tbe  association 
lid  not  Iiave  funds  available  to  make  said 
layment  It  is  true  that  at  tbe  foreclosure 
ales  of  tbe  purchase-money  mortgages  the 
and  brought  not  only  much  less  than  it  cost, 
lut  in  our  Judgment,  less  than  it  was  worth. 
Ills,  however,  affords  no  convincing  evl- 
ence  of  fraud.  Defendant  Samuel  D.  Car- 
i\l  obtained  nearly  tbe  entire  benefit  of  the 
inrchase  at  this  low  figure.  He  was  per- 
onally  responsible  for  the  indebtedness  se- 
ured  by  the  mortgages  through  the  fore- 
losnie  of  which  he  acquired  title.  Prior  to 
his  be  had  been  chairman  of  the  board  of 
oanagers  of  the  partnership  association.  At 
he  time  of  the  sales  he  had  nothing  in  his 


hands  belonging  to  the  association,  and  he 
was  at  liberty  to  act  for  himself.  The  sales 
were  public,  and  there  was  nothing  to  pre- 
vent complainant  or  any  other  person  from 
making  competitive  bids.  In  our  Judgment 
Cargill  had  a  right  under  these  circumstan- 
ces, to  purchase,  either  in  Ills  own  name  or 
in  that  of  others,  on  terms  demanded  by  his 
own  best  interests. 

It  is  charged  that  two  of  these  purchase- 
money  mortgages  (viz.,  Nos.  2  and  6)  were 
paid  by  the  association  itself,  and  were  then 
by  its  consent  transferred  to  third  parties, 
and  subsequently  foreclosed.  Assuming  that 
the  averments  in  the  bill  permit  this  conten- 
tion to  be  urged,  it  is  an  all-sufflcient  an- 
swer to  say  that  we  are  convinced  that  these 
mortgages  were  not  paid  before  said  trans- 
fer. Our  understanding  of  the  facts  is  this: 
That  the  assignees  advanced  to  the  associa- 
tion the  money  to  purchase  the  mortgages, 
under  an  agreement  that  they  should  be  se- 
cured by  ah  assignment  from  the  mortga- 
gees; that  in  accordance  with  this  agree- 
ment the  mortgages  were  purchased  and  as- 
signed. We  see  nothing  in  these  transac- 
tions to  impair  the  legal  force  and  effect  of 
the  mortgages. 

The  other  title  acquired  at  the  foreclosure 
sale  (viz..  No.  7)  was  under  a  mortgage  given 
by  tbe  asBOCiation  to  one  George  W.  Burton 
as  trustee.  This  mortgage  secured  the  pay- 
ment of  bouds  to  the  amount  of  $47,500.  It 
la  a  sufficient  answer  to  complainant's  claim 
of  fraud  respecting  this  mortgage  to  say  that 
the  proof  is  conclusive  that  these  Irands  were 
sold,  and  that  the  association  received  the 
proceeds,  and  properly  used  them. 

It  is  contended  that  transfer  Na  8,  to  Sam- 
uel D.  Cargill— effected  by  first  mortgaging 
the  property  of  Cargill,  and  then  later  con- 
veying to  talm  the  equity  of  redemption— was 
without  consideration,  and  that  the  prop- 
erty greatly  exceeded  in  value  the  pretended 
consideration.  We  think  there  was  a  suffi- 
cient consideration  for  this  mortgage.  The 
indebtedness  secured  by  it  arose  as  follows: 
Several  pieces  of  tbe  property  of  the  asso- 
ciation were  purchased,  before  its  organiza- 
tion, in  the  name  of  Cargill,  who  executed 
purchase-money  mortgages.  The  association 
agreed  to  indemnify  Cargill  for  his  personal 
liability  on  these  mortgages.  There  was  a 
deficiency  at  the  foreclosure  sale,  for  which 
the  association  was  legally  liable,  and  this 
deficiency  was  the  indebtedness  secured  by 
said  mortgage.  The  equity  of  redemption 
was  conveyed  because  the  association  had 
no  means  of  paying  the  mortgage.  There 
was  no  such  disparity  between  the  value  of 
tbe  property  and  the  indebtedness  secured  by 
tbe  mortgage  as  to  afford  evidence  of  fraud. 

Transfer  No.  6  was  a  conveyance  to  Rob- 
ert Eliot  of  the  equity  of  the  association,  as 
mortgagor,  in  lands  ou  which  the  grantee 
already  held  a  mortgage.  The  mortgage  se- 
cured the  payment  of  money  advanced  by 
the  mortgagee,  and  used  by  the  aBsoclation 
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tn  paying  Its  Indebtedness.  The  deed  was 
made  under  an  arrangement  between  tbe  as- 
aoclation  and  Eliot  that  tbe  same  would  be 
accepted  in  satisfaction  of  bis  mortgage  in- 
debtedness. We  are  satisfied  that  tbe  man- 
agers of  the  association  acted  in  good  faith 
In  making  this  conveyance,  and  that  the  land 
was  not  worth  the  amount  of  the  Incum- 
brance upon  it 

Tbe  eighth  and  last  transfer  (No.  8)  was  a 
deed  directly  from  the  association  to  one  W. 
S.  Oarglll  in  satisfaction  of  an  indebtedness 
due  to  a  partnership  composed  of  himself 
and  bis  father,  W.  W.  Cargill.  It  Is  sufficient 
to  say  of  the  facts  of  this  transaction  that 
we  are  convinced  that  the  Indebtedness  was  a 
twna  fide  Indebtedness,  and  the  property  trans- 
ferred worth  no  more  than  the  Indebtedness 
which  it  paid. 

The  ninth  and  tentb  transactions  complain- 
ed of  arejoutside  the  scope  of  the  bill,  in  our 
Judgrment,  and  therefore  no  relief  could  be 
given  respecting  them.  Moran  v.  Palmer,  13 
Mich.,  at  page  371  et  seq.  It  is  not  improper, 
however,  to  refer  to  them.  While  these  trans- 
actions are  treated  as  two  in  complainant's 
brief,  in  one  sense  they  are  one,  and  may  be 
treated  together.  The  association  assigned 
to  W.  W.  Cargill,  Its  manager,  a  large  num- 
ber of  mortgages  securing  payment  of  the 
purchase  money  of  lands  sold  by  It  The 
purpose  of  this  assignment  was  to  secure  the 
repayment  of  indebtedness  owed  Cargill,  and 
to  avoid  the  payment  of  taxes.  While  we 
cannot  approve  the  latter  motive,  we  cannot 
regard  it  as  a  fraud  upon  tbe  members  of 
the  association,  for  whose  benefit  it  was  done. 
Some  of  these  mortgages  were  subsequently 
foreclosed,  and  tbe  title  taken  In  the  name 
of  W.  W.  Oarglll.  A  careful  examination 
of  the  accoimt  convinces  us  that  Cargll)  has 
accounted  in  this  case  for  all  of  said  mort- 
gages remaining  unforeclosed.  There  are, 
however,  certain  pieces  of  real  estate  ac- 
quired at  tbe  sale,  now  standing  In  his  name, 
wtdch  belong  to  tbe  association.  As  such  a 
decree  would  be  beyond  the  scope  of  com- 
plainant's bill,  we  shall  not  undertake  to  de- 
cree tbelr  conveyance. 

We  will  now  consider  the  legal  objections 
urged  by  complainant  against  these  trans- 
fers: 

It  is  urged  that  the  partnership  association 
limited  was  never  legally  organized,  because 
its  articles  are  recorded  in  tbe  office  of  the 
county  clerk.  Instead  of  the  register  of  deeds, 
as  required  by  law.  Section  6079,  Oomp. 
Laws  1807.  It  is  a  complete  answer  to  this 
claim  to  say  that  the  articles  were  In  fact 
properly  filed.  At  the  time  they  were  filed, 
the  offices  of  the  county  clerk  and  register  of 
deeds  of  Chippewa  county  were  filled  by  tbe 
same  person.  When  tbe  offices  were  separat- 
ed, the  record  of  these  articles  was  taken  by 
the  county  clerk.  This  mistake  of  the  offi- 
cer who  bad  tbe  custody  of  these  papers  ob- 
viously had  no  effect  upon  the  legality  of  the 
«rganlzatlon. 


The  other  objections  relate  only  to  the  rt- 
lldityof  tbe  mortgages  and  deeds  executed  b; 
the  partnership  association.  These  obJectJoDi 
will  be  stated  in  connection  witli  their  di*- 
poBitlon: 

(1)  It  la  contended  that  some,  if  not  aU. 
of  these  mortgages  and  deeds  were  altogetii- 
er  void,  because  the  authority  for  tbetr  exe- 
cution was  given  at  meetings  of  meniben  et 
the  association  which,  contrary  to  law,  wen 
held  outside  the  state  of  Michigan.  We  do 
not  think  complainant  Is  In  a  position  when 
he  can  make  this  claim.  At  all  or  nearly  in 
the  meetings  of  members  where  action  m 
taken  bearing  upon  these  transfers,  com- 
plainant was  represented  by  a  duly  antbot- 
ized  proxy.  This,  In  our  Jadgment,  eitopa 
him  from  making  tbe  contention  under  coo- 
siderution  (see  Columbia  National  Bank  Oi 
Tacoma  v.  Mathews,  85  Fed.  834.  29  a  C 
A.  491;  Handley  v.  Stutz,  138  U.  9L.  at  pag« 
422,  11  Sup.  Ct  S30,  35  L.  £3d.  227).  and 
from  urging,  as  he  does,  the  invalidity  of  tbe 
by-laws  which  authorized  him  to  act  b; 
proxy.  Neither  can  we  agree  with  the  con- 
tention of  complainant  that  action  taken  at 
these  meetings  was  void  because  notice  ail- 
ing them  was  served  upon  the  members  not 
personally,  but  through  the  maiL  It  was, 
in  our  Judgment  entirely  competent  for  tia 
association  to  provide  in  its  by-lav7«.  as  it 
did,  for  this  method  of  serving  said  notice. 
Otherwise  It  would  be  almost  impossible,  un- 
der section  6083.  Comp.  Laws  188T,  to  pro- 
cure a  legal  meeting  of  members,  where,  at 
in  this  case,  they  reside  at  different  points 
In  different  states. 

(2)  It  is  claimed  that  all  the  mortgage) 
and  deeds  executed  by  the  partnersh^  asso- 
ciation, limited,  are  void,  because  they  were 
authorized  at  a  meeting  of  the  board  of  di- 
rectors held  outside  the  state.  We  must  bold 
that  complainant  is  in  no  position  to  make 
this  claim.  He  himself  signed.  In  La  Croee, 
Wis.,  the  articles  of  association  wlilch  ap- 
pointed the  board  of  managers.  Brery  one 
of  these  managers  lived  In  La  Crosse,  and  it 
Is  to  be  presumed  that  he  knew  tliat  they  in- 
tended holding  their  meetings  tbere.  Com- 
plainant presented  a  claim  at  one  of  those 
meetings,  and  acted  upon  authority  given  him 
at  another.  He  must  be  held  to  have  sanc- 
tioned the  conduct  of  which  he  now  com- 
plains. 

(3)  It  is  urged  that  the  mortgages  and 
deeds  are  void  because  the  board  of  managen 
of  the  parnership  association  did  not  hsT« 
authority  to  convey  or  mortgage  its  lani 
In  the  articles  of  association  signed  by  com- 
plainant and  his  associates  we  find  tlii$ 
statement:  "The  purpose  and  business  of 
this  association  shall  be  the  buying,  owniog. 
holding.  Improving,  selling,  exchanging,  leas- 
ing, mortgaging  and  dealing  in  real  and  per- 
sonal property  in  the  state  of  Michigan  and 
elsewhere."  It  elected  a  board  of  managers, 
whose  authority,  though  not  precisely  speci- 
fied, we  must  infer  was  intended  to  be  rea 
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broad,  tor  tbey  were  empowered  to  "make 
aucb  rales  for  tbe  govermuent  and  manage- 
ment of  the  business  concerns  of  tbe  assoda- 
tlon  as  they  may  think  expedient,  and  for  the 
general  welfare  of  the  association,  *  *  « 
not  •  •  •  contrary  to  these  articles  and 
tbe  laws  by  virtue  of  which  this  association 
ta  organized";  and  its  chairman  and  secreta- 
ry were  authorized  to  sign  "notes,  deeds,  leas- 
es, mortgages  or  other  papers,  required  to  be 
executed  for  or  in  the  name  of  the  associa- 
tion." As  the  business  of  the  association 
consisted  in  selling  and  mortgaging  real  es- 
tate, we  are  bound  to  infer  that  its  board  of 
managers,  created  to  do  that  business,  had 
poorer  to  authorize  the  execution  of  mort- 
gages and  deeds,  and  that  they  obtained  such 
power  from  a  writing  signed  by  the  complain- 
ant. 

(4)  It  is  contended  that  certain  of  the  mort- 
gages and  deeds  of  the  association  were  void 
because  they  were  authorized  at  a  special 
meeting  of  the  managers,  at  which  all  were 
not  present.  It  Is  urged  that  we  should  pre- 
sume that  these  meetings  were  Irregular. 
We  think  all  the  objections  urged  under  this 
bead  are  answered  by  our  own  decision  in 
Wells  V.  Rodgers,  60  Mich.,  at  page  530,  27 
N.  W.  673,  where  it  is  said:  "The  record 
sbows  that  a  majority  of  the  directors  were 
present  at  this  meeting,  and  that  every  di- 
rector present  voted  to  enter  into  this  agree- 
ment. •  •  •  There  was  no  proof  of  no- 
tice, yet  it  did  not  appear  affirmatively  that 
tlfere  was  a  want  of  notice.  The  burden  of 
proof  is  upon  those  who  deny  the  regularity 
of  a  meeting,  for  want  of  notice,  to  prove  it. 
Sargent  v.  Webster,  13  Mete.  S04.  The  law 
presumes,  in  the  absence  of  any  proof  to  the 
contrary,  that  the  proper  notice  was  given, 
when  a  quorum  are  present  at  the  meeting. 
Rorer,  R.  R.  191;  Mutual  Fire  Ins.  Qo.  y.  Sort- 
well,  8  Allen,  217;  Com.  ▼.  Woelper,  8  Seig. 
&  K.  28  [8  Am.  Dec.  628]." 

(5)  It  Is  contended  that  tbe  conveyance  to 
W.  S.  Gargill,  enumerated  as  No.  8  in  this 
opinion,  is  void  because  W.  W.  Carglll,  one 
of  the  association's  managers,  who  author- 
ized the  transfer,  was  a  member  of  the  part- 
nership whose  Indebtedness  was  thereby  t>aid. 
Tbe  evidence  satisfactorily  proves,  as  hereto- 
fore stated,  that  the  association  owed  the 
debt  which  this  conveyance  paid.  The  objec- 
tion urged  would  not  afTect  the  validity  of 
the  deed  in  a  suit  at  law,  nor  should  it  be  en- 
tertained in  a  court  of  equity.  Carglll's  right 
to  this  property,  as  a  creditor  of  the  associa- 
tion. Is  manifestly  superior  to  that  of  com- 
plainant, as  one  of  its  membera  If  the  deed 
were  set  aside,  the  original  Indebtedness 
would  be  revived,  and  the  property  in  ques- 
tion, or  other  property  of  equal  value,  should 
be  at  once  appropriated  to  pay  it.  We  think, 
too,  that  the  objection  under  consideration  is 
answered  by  Lucas  v.  Friant  111  Mich.,  at 
page  436,  69  N.  W.  735. 

We  do  not  think  any  other  legal  objection 
urged  by  complainant  demands  discussion. 


It  results  from  these  views  that  the  decree 
of  the  court  below  dismissing  the  bill  should 
be  affirmed.    Tbe  other  Justices  concurred. 


GREAT  HIVE  OF  LADIES  OF  MACCA- 
BEES OF  MICHIGAN  v.  SUPREME 
HIVE  OF  LADIES  OF  MACCABEES 
OF  THE  WORLD  et  al. 

(Supreme  Court  of  Michigan.     Jan.  6,  1804.) 

BSNEFICIAL  ASSOCIATIONB— RIVAL  SOCIBTIBS— 

SBXSRBT   WORK— USB-COUFOTI- 

TION— BSTOPPBL. 

1.  Complainant,  a  secret  beneficial  aodMy, 
was  incorporated  in  1881,  with  its  jorigdlction 
limited  to  tbe  state  of  Micliigan;  and  defend- 
ant, a  similar  organization,  with  a  similar 
name,  was  also  incorporated  in  Michigan  in 
1892,  its  jnrisdiction  being  intended  to  em- 
brace all  parts  of  the  United  States  except 
the  state  of  Michigan  and  other  states  where 
certain  other  similar  organizations  had  alreaay 
been  established.  Complainant  prepared  a  rit- 
ual and  certain  secret  work,  which  it  snlwe- 
quently  permitted  defendant  to  use,  and  the 
work  and  methods  of  both  organizations  were 
practically  the  same.  Both  organizations  had 
life  insurance  features,  which  were  maintain- 
ed on  the  assessment  plan,  but,  by  reason  of  a 
difference  in  the  mode  of  applying  assessments, 
the  assessments  levied  and  collected  by  defend- 
ant were  much  greater  than  those  collected  by 
plaintiff.  Defendant  on  the  faith  of  its  right 
to  use  complainants  common  ritual,  secret 
work,  regalia,  and  paraphernalia,  had  obtain- 
ed a  mnch  larger  membership  than  complain- 
ant, had  extended  its  work  over  42  states,  and 
in  doing  so  had  expended  over  $200,000,  when 
complainant  determined  to  extend  its  field  of 
operations  beyond  the  state  of  Michigan,  and 
into  defendant's  jurisdiction,  and  for  this  pur- 
pose changed  its  articles  of  inc««poration  pure- 
ly for  the  purpose  of  increasing  its  insurance 
business.  Held,  that  complainant  hj  permit- 
ting defendant  to  use  complainants  ritual, 
etc.,  in  a  different  field,  and  on  tbe  faith  there- 
of to  expend  a  large  sum  of  money  in  building 
up  its  business,  was  estopped  from  asserting 
its  right  to  use  the  same  or  substantially  the 
same  ritual,  etc.,  in  defendant's  field. 

Hooker,  0.  J.,  and  Orant.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Washtenaa 
County,  In  Chancery;  Edward  D.  Einne, 
Judge. 

Bill  by  the  Great  Hive  of  tbe  Ladies  of  the 
Maccabees  of  the  State  of  Michigan  against 
the  Supreme  Hive  of  tbe  Ladies  of  the  Macca- 
bees of  tbe  World  and  others.  From  a  decree 
In  favor  of  complainant,  defendants  appeal. 
Reversed. 

Russell  a  Ostrander  (Lincoln  Avery,  of 
counsel),  for  appellant  Supreme  Hive  of  La- 
dles of  Maccabees  of  tbe  World.  De  Vere 
Hall  (Benton  Hancbett,  of  counsel),  for  appel- 
lee. 

CARPENTER,  J.  This  Is  a  controversy 
between  two  organizations  of  the  order  of  tbe 
Maccabees.  It  was  once  before  in  this  court 
See  Great  Hive  L,  O.  T.  M.  of  Michigan  ▼. 
Supreme  Hive  L.  O.  T.  M,  of  tbe  World 
(Mich.)  88  N.  W.  882.  Each  of  these  organi- 
zations is  incorporated  under  the  laws  of 
Michigan.    The  two  corporations  have  many 
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resemblances  and  few  differences.  Bach  cor- 
poration l8  a  secret,  fraternal,  and  benevo- 
lent organlzatiou.  £acli  conducts  its  opera- 
tions by  organizing  subordinate  lodges  or 
hives,  to  whlcb  the  members  are  admitted  by 
secret  Initiation.  As  Indicated  by  their 
names,  only  ladles  are  eligible  to  member- 
ship. Connected  with  each  organization  Is 
the  feature  of  life  insurance,  the  beneflta  of 
which  are  confined  to  eligible  members. 
Each  organization  uses  substantially  the 
same  ritual,  secret  wortc,  regalia,  and  para- 
phernalia. The  method  of  Insurance  of  each 
organization  Is  similar,  namely,  an  assessment 
is  collected  from  the  members  insured  to  pay 
losses.  The  material  difference  between  the 
methods  of  assessment  In  the  two  orders  Is 
this:  In  the  defendant  order  ten  assessments 
are  made  each  year.  One  of  these  assessments 
is  placed  In  the  emergency  or  reserve  fund 
of  the  order.  The  other  assessments  are 
placed  in  a  life  benefit  fund.  From  the  life 
benefit  fund  losses  accruing  are  paid,  and  at 
the  end  of  the  year  the  balance  Is  also  placed 
in  the  emergency  or  reserve  fund.  Complain- 
ant's order  levies  as  many  assessments  each 
year  as  are  required  to  pay  losses.  Five  per 
cent  of  the  total  amount  of  their  assess- 
ments is  placed  in  the  emergency  fund.  It 
has  never  made  more  than  six  assessments 
per  year,  and  its  average  is  four. 

Prior  to  the  commencement  of  this  suit 
complainant's  field  of  operations  was  the 
state  of  Michigan;  defendant's,  all  the  terri- 
tory of  the  United  States  except  the  state  of 
Michigan,  though  It  Is  to  be  noted  that  It  has 
not  actually  done  work  in  all  tills  field.  In 
1900  complainant  determined  to  extend  Its 
operations  outside  this  state,  and  into  the 
territory  then  occupied  by  defendant  It 
filed  this  bill  to  obtain  an  Injunction  re- 
straining defendant's  Interference  with  this 
project  This  court  decided,  upon  a  demurrer 
to  said  bill,  that  under  its  averments  com- 
plainant was  entitled  to  relief.  See  Oreat 
Hive  L.  O.  T.  M.  of  Michigan  t.  Supreme 
Hive  L.  O.  T.  M.  of  the  World  (Mich.)  88  N. 
W.  882.  After  this  determination  defendant 
order  filed  a  cross-bill,  praying  an  injunction 
restraining  said  complainant  from  invading 
Its  territory  as  proposed.  The  case  was 
heard  in  the  court  below  on  pleadings  and 
proofs,  and  a  decree  granted  In  favor  of  com- 
plainant The  Important  question  Involved 
is  this:  Did  the  two  orders  voluntarily  enter 
into  such  a  relation  that  we  can  and  should 
declare  that  complainant  Is  in  equity  estop- 
ped from  becoming  defendant's  competitor  in 
the  manner  proposed? 

The  determination  of  this  question  involves 
an  examination  of  the  facts.  In  making  this 
examination  we  are  not  called  upon  to  pass 
upon  the  credibility  of  witnesses.  There  is 
no  dispute  in  the  testimony  touching  these 
facts.  The  sole  question  is  what  inference 
shall  be  drawn  from  undisputed  testimony. 

Of  these  two  organizations,  complainant  is 
the  older.    It  began  Its  life  as  a  voluntary  or- 


ganization in  1890.  It  became  Incorporat8<l 
in  1891.  By  the  laws  voluntarily  adopteii 
for  its  organization,  its  Jurisdictioii  was  Uii:- 
tted  to  the  state  of  Miclilgan.  Defen-Ust 
was  organized  and  Incorporated  in  1882.  At 
this  time  there  were  ttiree  organisations  o{ 
Lady  Maccabees;  viz.,  one  in  tbe  state  at 
Ohio,  one  in  the  state  of  New  Tork,  and  one 
(complainant)  in  the  state  of  Michigan. 
There  was,  however,  no  uniformi^  in  their 
plan  of  organization,  their  ritual,  or  their 
secret  work.  One  of  the  purposes  of  the  or- 
ganlzatlon  of  defendant  was  to  onlfy  these 
differences.  Those  responsible  for  defeod- 
anfs  organization  declared  tbat  It  did  not 
propose  to  do  any  work  "in  tboae  stata 
where  Great  Camps  are  organized,  and  ban 
established  themselves  separate  hives  of  tin 
Ladies  of  the  Maccabees,  except  with  the 
consent  of  the  executive  offlcrars  of  sucb 
Oreat  Camps."  Tbla  would  exclude  the  de- 
fendant organization  from  the  state  of  Michi- 
gan, as  the  complainant  organization  bad 
been  organized  und^r  the  authority  of  tiie 
Oreat  Camp  of  Michigan.  (This  was  an  or 
ganlzatlon  for  men,  somewhat  ■»»"<'«'•  to 
complainant's  organization.)  By  tbe  con- 
sent of  the  executive  committee  of  complain- 
ant's organization  (a  committee  composed  in 
part  of  officers  of  defendant),  defendant 
adopted  its  ritual  and  secret  worlc  Com- 
plainant did  not  object  to  defendant's  usmg 
its  ritual  and  secret  wmrk,  but  on  the  con- 
trary, by  action  of  its  executive  committee, 
in  1892,  recognizing  the  necessity  of  nni- 
formlty,  passed  this  resolution:  "Resolved, 
ttiat  the  ritualistic  and  secret  woik  used  b; 
the  Oreat  Hive  of  tbe  Ladles  of  tbe  Mana- 
bees  In  Michigan  be  the  same  in  all  respects 
as  that  used  under  the  Supreme  Hive's  juris- 
diction;" and  at  the  next  general  meeting, 
composed  of  delegates  from  each  snbordiiiaie 
hive,  held  in  1884,  by  an  express  amendmeot 
to  its  laws  made  itself  subject  to  the  "So- 
preme  Hive  laws  of  said  order  bearing  upon 
ritualistic  and  social  work."  In  1894  the  two 
orders  entered  into  the  following  written 
agreement:  "In  order  to  make  uniform  tlie 
social  and  ritualistic  work,  and  to  give  to 
the  members  of  the  Great  Hive  for  Michigan 
the  privileges  of  the  order  in  otlier  states  un- 
der Supreme  Hive  Jurisdiction,  aU  dianges 
in  the  Supreme  Hive  ritual  and  secret  woit 
are  to  be  granted  to  the  Great  Hive,  and  also 
changes  in  the  Great  Hive  ritual  and  secret 
work  are  to  be  submitted  to  the  Supreme 
Hive  for  approval." 

An  arrangement  was  made  at  the  sane 
time  by  which  the  Oreat  Hive  was  entitled 
to  representation  In  the  Supreme  Hive  upon 
the  payment  of  a  per  capita  tax.  In  purso- 
ance  of  this  arrangement  untii  the  year 
1897  the  Oreat  Hive  enjoyed  a  representa- 
tion In  the  Supreme  Hive  and  paid  its  per 
capita  tax.  Tbe  statement  in  tbe  opinion 
of  the  trial  Judge  that  "no  action  was  taken 
by  complainant  providing  for  the  fixing  or 
payment  of  any  per  capita  tax  to  defendant 
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live"  Is  misleading.    It  ta  trne  tbat  complaln- 
tnt   passed   no  formal  resolution  fixing  tbe 
>ayment  of  tbat  per  capita  tax,  but  It  is 
?qually  true  tbat  for  more  than  two  years 
ifter  the  arrangement  above  referred  to  It 
actually  paid  to  defendant  a  per  capita  tax 
it  two  cents,  and  enjoyed  the  benefit  of  said 
payment.     That   complainant   received   ad- 
rantages  from  this  arrangement  Is  evidenced 
by  the  report  of  Its  chief  executive  officer, 
made  in  1896,  who,  after  referring  to  the  ar- 
rangement vrltb  the  Supreme  Hive,  stated: 
"Tbe  work  as  outlined  in  the  new  ritual  has 
proven  very  satisfactory  and  is  greatly  appre- 
ciated.   It  Is  gratifying  to  know  that  wher^ 
ever  we  may  go,  In  any  state  in  the  Union, 
or  in  any  L.  O.  T.  M.  hive  In  the  world,  that 
oar  work  Is  uniform,  and  that  we  may  feel 
perfectly  at  home  while  visiting  other  hives." 
In   18i)7  complainant  became  dlssatlsfled 
'witb  its  basis  of  representation,  refused  to 
continue  the  payment  of  its  per  capita  tax, 
and  was  never  thereafter  represented  in  de- 
fendant's  blve.    The   tvo   orders,   however, 
continued  to  be  on  friendly  relations  until 
tbe  year  1000.    The  ritual  and  secret  work, 
used  alike  by  both  orders,  had  been  changed 
by  action  of  the  Supreme  Hive  alone  prior  to 
tbe  year  1895,  and  were  twice  subsequently 
— namely,  once  in  1895  and  once  in  1899— re- 
vised by  joint  committees  of  the  two  orders. 
In  1895,  by-agreement  of  the  two  orders,  the 
lituai  was  copyrighted  in  their  joint  names. 
Until  1900  tbe  same  password  was  promulgat- 
ed to  the  hives  of  each  order.    Prior  to  1809 
this  password  was  fixed  by  defendant's  chief 
executive;   afterwards  by  tbe  Joint  action  of 
the  chief  executives  of  tlie  two  orders.    The 
complainant  confined  its  work  to  the  territory 
of  Michigan,  and  the  defendant  to  the  terri- 
tory outside  of  Michigan;   that  Is,  It  had  no 
subordinate  hives  in  Michigan,  and  it  permit- 
ted none  to  become  its  members  who  were  not 
members  of  complainant  organization.    Un- 
til that  time  the  complainant,  by  its  articles 
of  association  and  laws,  was  limited  in  its 
jnrisdlction  to  Michigan;  and  while  defend- 
ant had  never  expressly  agreed  that  it  wonld 
not  be  complainant's   rival   in  Michigan  It 
could  not  become  so  without  violating  a  de- 
clared purpose  of  Its  organization,  as  well  as 
the  understanding  under  which  it  was  per- 
mitted to  use  complainant's  ritual  and  secret 
work.    The  relation  of  the  two  parties  is 
clearly  stated  in  a  letter  dated  February  16, 
1899,  from  complainant's  great  record  keeper, 
or  secretary,  to  the  secretary  of  defendant, 
from  which  we  quote:  "I  find  Supreme  Hive 
jurisdiction  is  {^ven  as  United  States  and 
Canada.    Yon  have  not  all  the  United  States 
and  Canada.    I  think  you  should  put  in  your 
report  you   send   this   month  and   mention 
Michigan  and  New  York  as  not  being  in  Su- 
preme Hive  jurisdiction.    It  is  true  we  use 
tbe  same  ritualistic  work  and  passwords,  but 
further  tlian  that  we  have  nothing  to  do  with 
each  other;  and  I  think  right  is  right,  and 
the  Supreme  Hive  has  no  more  right  to  claim 


Michigan  that  we  have  to  claim  any  other 
state.  •  •  •  It  is  true  you  have  a  certain 
jurisdiction  In  Michigan  and  New  York,  and 
yet  a  woman  to  join  the  Supreme  Hive  from 
either  of  these  states  must  first  be  a  member 
of  the  order  in  such  state." 

It  is  suggested  that  during  their  relations 
complainant  did,  on  one  occasion,  indicate  its 
understanding  that  it  had  a  right  to  use  such 
ritual  outside  this  state.  It  seems  propter 
that  we  should  examine  this  Incident  In 
1807  the  Supreme  Tent,  Knights  df  the  Mac- 
cabees of  the  World,  an  organization  of  men 
(to  which,  in  some  particulars  defendant  or- 
ganization la  subordinate),  requested  both 
complainant  and  defendant  to  permit  It  to 
use  their  ritual  in  the  province  of  Ontario. 
In  answer  to  this  request  complainant's  ex- 
ecutive committee  declared  said  ritual  "the 
joint  property  of  tbe  Supreme  Hive  I*  O.  T. 
M.  of  the  World  and  Great  Hive  L.  O.  T.  M. 
for  Michigan,"  and  resolved  that,  "in  view 
of  the  fact  that  the  second  biennial  review 
(convention  of  delegates  of  subordinate  hives) 
of  the  Oreat  Hive  for  Michigan  will  be  held 
in  the  city  of  Detroit  In  June,  1893,  it  la  sense 
of  this  committee  that  action  on  this  request 
be  deferred  until  it  can  be  placed  before  the 
members  of  the  order  at  said  Oreat  Hive  bi- 
ennial review."  We  do  not  think  that  this 
action  indicated  complainant's  understanding 
tbat  it  had  a  legal  right  to  use  the  ritual  out- 
side of  the  state.  It  went  no  farther  than  to 
indicate  its  understanding  that  no  other  or- 
ganization than  defendant  could  use  tbe  rit- 
ual without  its  consent 

By  using  a  common  ritual,  secret  work,  re- 
galia, and  paraphernalia,  and  respecting  the 
other's  rights,  each  of  these  orders  has  had  a 
successful  career.  Oomplalnant  has  a  mem- 
bership of  63,400.  Its  emergency  or  reserve 
fund  is  $66,000.  Defendant  has  attained  a 
membership  of  99,138.  Its  emergency  fund 
Is  $298,837.60.  It  has  extended  its  work  into 
42  states  and  territories  of  the  Union.  To 
build  up  and  extend  its  work,  defendant  has 
expended  over  $200,000. 

In  1900  complainant  as  heretofore  stated, 
determined  to  extend  its  field  of  operations 
beyond  the  territory  of  Michigan,  and  into 
that  theretofore  and  then  occupied  by  defend- 
ant Until  that  time  complainant  by  its 
laws  volnntarlly  adopted,  was  limited  In  its 
jurisdiction  to  the  state  of  Michigan.  Its  ar- 
ticles of  incorporation  also  limited  its  juris- 
diction to  Michigan.  Changes  were  subse- 
quently made,  both  in  Its  articles  of  incorpo- 
ration and  laws,  extending  its  jurisdiction  to 
"other  states  and  provinces."  For  the  pur- 
pose of  this  opinion  we  will  assume  that 
these  changes  have  been  legally  made,  though 
their  legality  is  challenged  by  defendant's 
counsel.  After  the  decision  in  the  court  be- 
low, but  before  the  decree,  complainant  by 
amendment  to  its  articles  of  Incorporation 
and  voluntary  laws,  changed  its  name  from 
the  Great  Hive  of  the  Ladles  of  tbe  Macca- 
bees of  the  State  of  Michigan  to  the  Ladles 
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of  the  Modern  Maccabees,  and  changed  the 
eymboUc  letters  from  "L.  O.  T.  M."  to  "L.  O. 
T.  M.  M.,"  with  a  view  of  obviating  some  of 
the  objections  of  defendant  While  It  is  ol)- 
jected  by  defendant's  counsel  tliat  these 
amendments  come  too  late  to  be  of  service  to 
complainant  in  this  case,  it  is  unnecessary, 
in  our  Judgment,  to  pass  upon  this  objection, 
because,  for  reasons  hereafter  stated,  they 
do  not,  in  our  Judgment,  answer  other  valid 
objections  to  complainant's  project. 

Complalfiant's  sole  purpose  in  enlarging  Its 
held  of  operations  was  to  promote  its  mate- 
rial prosperity.  The  pi^oject,  to  quote  com- 
plainant's chief  executive,  was  "purely  a 
matter  of  business."  Tttis  purpose  more 
clearly  appears  from  an  address  to  the  order, 
made  by  said  chief  executive,  from  which  we 
quote:  "It  would  seem  that,  if  our  assess- 
ments are  to  be  kept  at  the  low  rate  they 
have  been  In  the  past,  our  membership  must 
certainly  be  kept  moving,  and  the  field  should 
be  a  broader  one.  •  •  •  We  have  had 
five  or  six  assessments  per  yeai^-never  more 
ttian  six,  and  the  average  has  been  slightly 
over  four— and  we  want  to  keep  that  It  has 
been  our  pride  and  our  boast— our  low  rate  of 
assessment." 

We  scarcely  need  to  be  told  that  If  these 
two  orders  compete  In  the  same  field  for  in- 
surance, the  argument  of  cheaper  insurance 
will  be  used  to  secure  membership  in  com- 
plainant's organization.  When  Its  chief  ex- 
ecutive officer  was  a  witness,  the  following 
occurred  on  her  cross-examination:  "Q.  I  ask 
whether  it  is  not  a  part  of  your  purpose,  that 
being  based  also  upon  your  history,  to  say 
to  people  that  the  Supreme  Hive  has  ten  as- 
sessments in  a  year  for  about  the  same 
amount  per  age  that  you  make,  when  your  ex- 
treme number  of  assessments  has  been  six. 
Is  not  that  an  argument  that  you  intend  to 
use  in  that  competition,  If  you  enter  into  It? 
A.  It  Is  not  an  argument  that  I  Intend  to  use. 
Q.  It  will  be  made  known,  will  It  not?  A.  I 
could  not  say  as  to  that.  I  shall  not  be  doing 
the  work  personally  everywhere." 

What  will  be  the  effect  of  the  competition 
of  these  orders.  If  complainant  becomes  de- 
fendant's rival  in  the  territory  in  which  de- 
fendant has  been  and  is  now  doing  business? 
We  have  already  said  that  both  complainant 
and  defendant  are  using  the  same  ritual  and 
secret  work.  In  making  this  statement  we  do 
not  overlook  the  finding  in  the  opinion  of  the 
court  below  that  "since  the  beginning  of  this 
litigation  defendant  hive,  through  certain  of 
its  executive  officers,  has  prepared,  or  is  now 
preparing  and  has  practically  completed,  a 
ritualistic  and  ceremonial  work  which  is  dis- 
tinct from  that  used  by  complainant  and  de- 
fendant, as  seems  to  be  indicated  from  the 
proofs  adduced."  It  is  not  meant  by  this  to 
assert  that  the  rittial  above  referred  to  is  now 
In  use  by  the  defendant  order,  for  it  is  dis- 
tinctly said  subsequently:  "The  proofs  show 
that  the  ritual  Is  substantially  the  same  as 


that  used  and  owned  by  con 
the  existence  of  the  defendant 

The  record  shows,  and  this 
what  the  trial  Judge  had  in 
said  that  defendant  was  prepa 
and  ceremonial  work,  that  de 
dertaken  to  make  a  ritual,  "a 
complete  new  work,  possessin] 
and  embodying  the  best  and  t 
our  order."  It  does  not  appeal 
Is  completed,  and  It  does  app 
ritual  Is  still  in  use.  Defend 
to  be  determined  by  the  rita 
which  it  has  a  right  to  use,  ax 
which  it  proposes  to  make.  1 
sume  that  the  proposed  ritual, 
best  and  highest  points  of  our 
fer  essentially  from  that  now 

If  these  two  orders  compete 
membership,  we  shall  have 
spectacle  of  two  rival  orders, 
ritual  and  secret  work.  The 
underlying  each  of  these  ordei 
dple  which  is  by  each  regart 
is  the  maintenance  of  secrecy, 
terial  difference  between  the 
number  of  assessments  made  i 
members,  complainant  collect! 
only  6  per  cent  more  each  yea 
to  pay  Its  losses,  while  defei 
larger  amount  In  excess  of  w! 
pay  Its  losses.  In  other  wordi 
lects  larger  annual  assessmen 
Insurance  than  does  complaii 
this  excess  into  an  emergency 
In  behalf  of  complainant,  it  'n 
that  it  furnishes  a  cheaper  ii 
half  of  defendant,  It  will  be 
furnishes  a  safer  insurance, 
methods  is  preferable  is  not 
this  court  to  determine.  It  I 
that  tills  method  of  rivalry  1 
from  any  competition  which 
rival  business,  fraternal,  or  c 
dons,  and  that  it  Is  almost  cei 
ous  In  its  effect  upon  defendi 
complainant  organization. 

In  what  respect  are  defen 
exercises  and  imwrltten  work 
order  possesses  and  exercise 
divulge  them  to  a  hostile  men 
of  these  orders  is  based  upi 
tliat  the  value  of  the  conflden 
tabllshed  by  the  secrecy  of  I 
vital  importance  to  its  welfi 
them  could  hope  to  succeed 
with  rival  orders  whose  secr< 
and  respected.  Tbelr  conduct 
the  charge  that  they  were  ci 
sale  of  the  same  secrets.  Ea 
to  become  ridiculous  in  the 
partial  world. 

Is  complainant  under  any  < 
fraln  from  doing  this  act  wh 
destroy  defendant's  business? 
cannot  be  answered  in  the  ne{ 
cause  complainant  and  def 
make  what  amounted  to  a  f ( 
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:o  partition  the  territory.  Tbe  obligation  to 
efratn  from  doing  an  act  so  hostile  to  defend- 
mt's  Interests  may  be  Imposed  by  other  cir- 
cumstances than  an  express  agreement.  The 
facts  I  have  stated  prove  that  complainant  not 
inly  permitted,  but  encouraged,  defendant  to 
uake  use  of  Ita  original  ritual,  secret  ivbrk, 
>adge8,  and  paraphernalia.  Defendant  has  ex- 
pended over  $200,000  In  establlstainK  Its  busi- 
ness on  tbe  foundation  of  the  iltoal  and  se- 
cret work  under  consideration.  Did  it  make 
:hlfi  expenditure  bellerlng  that  complainant, 
[>y  asserting  its  rights  as  the  owner  of  said 
ritual  and  secret  work,  could,  whenever  it 
cbose,  destroy  or  seriously  damage  said  busi- 
ness? It  is  Impossible  to  believe  that  tbe  ex- 
penditure was  not  made  under  tbe  supposition 
that  complainant  would  assert  no  right  In  said 
ritual  and  secret  wwk  which  would  destroy 
or  seriously  damage  said  business.  Neither  Is 
it  possible  to  believe  that  complainant  was 
not  aware  of  the  supposition  under  which  de- 
fendant made  this  expenditure.  Complainant, 
bavlng  meonraged  defendant  to  make  this  ex- 
penditure on  the  supposition  that  It  bad  no 
rights  which  would  Jeopardize  the  investment, 
is  now,  according  to  elementary  principles  of 
equity  (see  Walker  ▼.  Bottomley,  110  Mich. 
127,  67  N.  W.  1063),  estopped  from  asserting 
those  rights.  It  is  estopped  from  asserting  a 
title  to  tbe  foundation  of  tbe  structure  which 
It  has  encouraged  defendant  to  build.  It  la 
possible  that  a  different  question  might  be 
presented  if  defendant  had  ever  violated  Ua 
express  or  Implied  obligations  to  complainant, 
bat  It  violated  none  of  these  obligations. 

Allusion  has  been  made  to  the  circumstance 
that  after  this  case  was  heard  in  the  court 
l>elow  complainant  changed  its  corporate  name 
from  "The  Great  Hive  of  the  Ladles  of  the 
Maccabees  of  the  State  of  Michigan"  to  tbat 
of  "Ladles  of  tbe  Modem  Maccabees,"  and  in- 
stead of  using  the  symbolic  letters  used  also 
by  defendant,  "L.  O.  T.  M."  (Ladles  of  tbe 
Maccabees),  uses  tbe  letters  "L.  O.  T.  M.  M." 
(Ladles  of  tbe  Modem  Maccabees).  These 
changes  might  answ^  some  of  the  objections 
urged  by  defendant  against  complainant's  pro- 
ject 0>mplainant,  however,  still  persists  In 
Its  determination  to  use  the  same  ritual,  se- 
cret work,  badges,  and  paraphernalia  used  by 
defendant.  Defendant  has  the  same  right  to 
Insist  that  the  principles  of  equitable  estoppel 
prevent  complainant's  use  of  these  in  defend- 
ant's territory  that  it  once  bad  to  Insist  that 
complainant  should  not  use  there  the  name 
and  symbolic  letters  which  it  formerly  used 
and  has  now  abandoned. 

This  decision  does  not,  in  our  Judgment,  re- 
sult in  giving  defendant  a  monopoly  which 
would  be  condemned  by  the  courts.  No  one 
would  think  of  characterizing  the  right  which 
every  secret  organization  has  to  tbe  exclusive 
use  of  its  ritqal  and  secret  work  as  an  illegal 
monopoly,  nor  would  any  one  deny  that  de- 
fendant has  this  right  against  all  the  world 
except  complainant  If  this  exclusive  right 
was  not  an  Illegal  monopoly— and  It  surely 


was  not— we  do  not  make  it  one  by  deciding, 
as  we  do.  that  by  virtue  of  the  principle  of 
estoppel  it  is  also  exclusive  as  against  com- 
plainant. 

In  our  opinion  the  decree  of  the  court  l>elow 
should  be  reversed,  and  a  decree  entered  here 
enjoining  complainant  from  competing  with 
defendant  in  the  field  now  occupied  by  it,  by 
using  tbe  same,  or  substantially  tbe  same, 
ritual,  secret  work,  badges,  and  paraphernalia 
as  those  used  by  defendant.  Defendant  Is  en* 
titled  to  costs  of  both  courts. 

MOORE  and  MONTOOMERT,  JJ„  concur- 
red. 

GRANT,  J.  (dissenting).  After  tbe  decision 
of  this  court  aifirmlng  the  decree  of  tbe  court 
below  in  overruling  the  demurrer  to  tbe  bill 
(129  Mich.  324,  88  N.  W.  882),  the  defendant 
Supreme  Hive  Ole^  an  answer  and  a  cross- 
bill, asking  affirmative  relief  in  tbe  nature 
of  an  injunction  to  restrain  the  complainant 
from  carrying  on  its  business  in  those  states, 
territories,  and  countries  where  the  defend- 
ant Supreme  Hive  had  organized  subordinate 
hives.  To  this  cross-bill  complainant  filed 
an  answer.  Issue  was  duly  Joined,  proofs 
taken  in  open  court,  and  decree  entered  for 
the  complainant.  It  is  unimportant  to  set 
forth  the  contents  of  tbe  answer,  cross-bill, 
and  answer  thereto.  But  one  question  is 
really  involved  in  the  case,  viz.:  Has  the 
complainant  the  right  to  enter  other  states, 
territories,  and  countries  to  carry  on  its  busi- 
ness with  tbe  use  of  its  present  name,  and  its 
ritual,  paraphernalia,  etc.,  which  the  defend- 
ant Supreme  Hive  has  entered  and  in  which 
it  is  carrying  on  its  work?  It  is  conceded 
that  there  was  no  express  agreement  that 
complainant  should  confine  its  work  to  the 
state  of  Michigan,  or  be  limited  In  the  use  of 
its  name  and  ritiial  to  this  state.  We  think 
it  equally  clear  tbat  no  such  agreement  can 
be  implied  from  tbe  permission  granted  by 
the  complainant  to  defendant  to  tbe  use  of 
its  ritual,  etc.  Defendant's  counsel  concede 
the  right  of  complainant  to  extend  its  Juris- 
diction Into  other  territory,  but  denies  Its 
right  to  use  the  same  means  to  acquire  mem- 
bership that  have  been  and  are  now  in  use 
by  tbe  defendant. 

The  learned  circuit  Judge  filed  a  clear  and 
able  opinion,  which  so  completely  covers  the 
case  tbat  we  adopt  it.    It  is  as  follows: 

"On  tbe  12th  day  of  April,  1848,  tbe  Legis- 
lature of  tbe  state  of  New  York  passed  an 
act  entitled  'An  act  for  the  Incorporation  of 
benevolent,  charitable,  scientific,  and  mis- 
sionary societies'  (Laws  1848,  p.  447,  c.  819). 
and  under  this  act  the  first  order  of  tbe 
Knights  of  tbe  Maccabees  was  organized,  In 
1878,  tbe  object  of  which  was  to  improve  the 
moral,  mental,  social,  and  physical  condition 
of  tbe  members;  to  aid,  assist,  and  support 
them  or  their  families  In  case  of  want,  sick- 
ness, or  death;  and  to  create,  bold,  manage, 
and  disburse  a  fund  for  the  relief  of  such 
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members  and  their  families,  in  case  of  want, 
sickness,  or  deatb,  by  assessments  upon  sucb 
njemben.  The  associations  which  passed  un- 
der this  name  all  became  defunct  except  the 
one  now  existing  In  this  state,  and  known 
as  the  Great  Camp  of  the  Knights  of  the 
Maccabees  for  the  State  of  Michigan,  which 
was  organized  in  the  year  1881.  In  1882  the 
Supreme  Tent,  Knights  of  the  Maccabees  of 
the  World,  was  organized,  and  on  the  24th 
day  of  March,  1886,  some  of  the  ladies  of 
Muskegon  associated  themselves  together  in- 
to a  ladies'  order,  and  took  the  name  of  La- 
dles' Knights  of  the  Maccabees,  among  their 
first  act  being  the  appointment  of  a  perma- 
nent committee  for  attendance  upon  the  sick 
and  distressed;  and  on  the  13th  day  of  Au- 
gust, 1890,  this  body  became  known  as  the 
Great  Hlye  of  the  Ladles  of  the  Maccabees 
for  Mir  ligan,  having  a  full  system  of  laws, 
ritualistic  and  secret  work;  and  the  objects 
of  the  association  were  to  unite  ladles  of 
sound  bodily  health  and  good  moral  charac- 
ter, who  were  socially  acceptable,  between 
the  ages  of  16  and  56  years,  provided  they 
were  tlie  wife,  widow,  sister,  or  daughter  of 
a  member  of  the  Knights  of  the  Maccabees, 
or  the  mother,  sister,  or  daughter  of  a  mem- 
ber of  the  Ladles  of  the  Maccabees;  to  give 
all  aid  in  its  power  to  its  members  and  those 
depending  upon  them,  and  to  the  Knights 
of  the  Maccabees  and  their  families,  where- 
ever  found  needing  or  deserving  it;  to  edu- 
cate their  families  socially,  morally,  and  in- 
tellectually; to  create  a  fund  for  the  relief 
of  the  sick  and  distressed  members,  and  gen- 
erally to  care  for  the  living  and  to  bury  the 
dead;  and  to  establish  a  benefit  fund,  from 
which,  on  satisfactory  evidence  of  the  death 
of  an  endowment  member  of  the  order,  a 
sum  not  exceeding  $1,000  should  be  paid  to 
the  beneficiary  thereof,  and  upon  such  mem- 
ber becoming  totally  disabled,  or  reaching  70 
years  of  age,  to  pay  her  such  sum  of  money 
in  such  manner  as  might  be  fixed  by  the  laws 
of  the  order.  The  meeting  of  August,  1890, 
was  the  first  annual  review  of  the  Great 
Hive,  and  at  that  time  a  motion  was  adopted 
leaving  with  the  executive  committee  of  the 
order  the  matter  of  organizing  subordinate 
hives  outside  of  this  state,  power  being  given 
to  such  committee  to  act 

"By  act  No.  120,  p.  138.  lAwa  1891,  it  Is 
provided  that  this  body  of  ladles  might  in- 
corporate; and  on  the  10th  day  of  December 
following  arttdes  of  incorporation  were  duly 
filed  by  it  with  the  Secretary  of  State,  it 
adopting  the  name  'Great  Hive,  Ladles  of 
the  Maccabees  for  MlcMgan';  the  objects 
and  purposes  of  the  order  being,  as  defined 
In  its  articles,  practically  the  same  as  above 
set  forth.  In  the  early  part  of  1891  some 
ladies  in  New  York  associated  themselves 
together  under  the  name  of  Lady  Maccabees, 
and  without  any  action  or  authority  of  the 
Michigan  organization  or  its  executive  com- 
mittee appropriated  its  ritualistic  and  secret 
worlc 


"Prior  to  the  Ist  day  of  October.  1882.  the 
Supreme  Tent,  Knights  of  the  Maccabees. 
were  importuned  by  certain  officers  connect- 
ed with  the  Michigan  organization  to  ectab- 
llsh  a  Supreme  Hive,  and  on  the  1st  day  of 
October  of  that  year  that  body  adoi»ted  a 
resolution  providing  for  the  existence  of  a 
Supreme  Hive,  Ladles  of  the  Maccabees  of 
the  World,  and  named  as  principal  officer! 
therein  ladies  who  were  then  occupying  ibe 
principal  positions  in  the  complainant,  and 
on  the  19tb  day  of  October  foUowing  th? 
executive  committee  of  complainant  met  at 
the  city  of  Detroit,  the  members  thereof  be- 
ing Miss  Becker,  Miss  West  and  Mrs.  Har- 
rington, and  they  associated  with  them  Un. 
Danforth,  Mrs.  Johnson,  and  Mrs.  Catfacan. 
thereby  making  the  committee  consist  of  sii 
Instead  of  three,  as  provided  by  the  lawa,  of 
which  six,  five  were  officers  in  tbe  new  or- 
ganization, and  this  tribunal  so  constitutHl 
adopted  a  resolution  that  it  was  desirable 
that  the  different  orders  throughout  the  coun- 
try should  have  uniform  ritualistic  and  secret 
worlc,  and  that  the  WOTk  used  by  complain- 
ant should  be  the  same  in  aU  resi>ecta  u 
that  used  by  the  Supreme  Hive. 

"Prior  to  the  time  of  any  action  takes 
looking  to  the  organization  of  defendant  ture, 
the  complainant  in  addition  to  sach  com- 
plete ritualistic  and  secret  work,  was  in  pot- 
session  of  and  used  badges  and  other  paia- 
phemalia,  including  representations  or  cola 
of  the  Cross  and  Crown,  the  Bee  Hive,  tbe 
Five  Links,  the  Scroll,  the  Laurel  Wreath. 
tbe  Stars,  and  tbe  World,  and  employed  the 
terms  'Ladles  of  the  Maccabees,'  'Great 
Hive,'  'Subordinate  Hives,'  the  symbolic  let- 
ters 'L.  O.  T.  M.,'  and  the  Latin  motto.  'Ad 
astra  per  aspeia,'  and  the  members  when  io 
session  wore  gowns  of  various  designs.  Its 
meetings  were  held  In  secret  and  a  password 
was  required  before  admission  thereto.  This 
ritualistic  and  secret  work,  incloding  sncb 
badges,  representations,  cuts,  words,  and 
terms,  were  all  appropriated  by  tbe  defend- 
ant hive  and  its  officers  upon  its  organiza- 
tion. 

"On  the  25th  day  of  May,  1893,  tbe  Legis- 
lature of  this  state  passed  what  Is  known  as 
the  uniform  bill  for  the  incorporation  of  fra- 
ternal benefit  societies,  and  the  same  appears 
in  Act  No.  119,  p.  186,  of  the  Laws  for  such 
year.  By  section  1  of  said  act  a  fraternal 
benefit  association  is  declared  to  be  a  corpo- 
ration formed,  org^anized,  and  carried  on  for 
the  sole  benefit  of  its  members  and  their 
beneficiaries,  and  not  for  profit  Such  asso- 
ciation, having  a  lodge  system,  with  a  ritoal- 
Istlc  form  of  work  and  a  ritualistic  form  of 
government  and  making  provision  for  deatb 
benefits,  may.  In  addition  thereto,  provide 
for  the  payment  of  benefits  in  case  of  sick- 
ness, accident, .  disability,  or  old  age  of  its 
members,  tbe  funds  from  which  the  pay- 
ments of  such  benefits  is  made  and  for  tbe 
expenses  of  such  organization  being  derlred 
from  assessments  or  dues  collected  from  its 
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aembers.  Payment  of  death  benefits  la  an- 
horlzed  to  be  made  to  any  one  within  the 
ourth  degree  of  relationship  to  the  member, 
.nd  such  association  Is  exempt  from  the  pro- 
'islons  of  the  Insurance  laws  of  the  state. 
}y  section  9  (page  191)  such  association  Is 
luthorlzed  by  a  vote  of  the  governing  body 
o  bold  Its  annual  or  biennial  meetings  In  any 
tate  or  territory  of  the  United  States,  or 
iny  province  of  Canada,  where  It  may  have 
iulx>rdlnate  lodges,  and  by  section  15  (page 
.93)  the  money  or  other  benefit,  charity,  re- 
ief,  or  aid  to  be  paid,  provided,  or  rendered 
8  declared  to  be  not  liable  to  attachment  by 
mstee,  gamisbee,  or  other  process,  and  can- 
lot  be  seized  or  applied  by  any  legal  or  eq- 
iltable  process,  or  by  operation  of  law,  to 
}ay  any  debt  or  liability  of  a  certificate 
lolder,  or  of  any  beneficiary  named  in  the 
;ertlflcate,  or  of  any  person  who  may  have 
my  tight  tberennder. 

"At  the  fifth  annual  review  of  complain- 
ant, beld  at  T^anslng  in  September,  1804, 
Miss  West,  who  had  been  by  vote  of  that 
body  made  what  is'  known  as  past  great 
rommander,  and  who  was  at  the  same  time 
supreme  record  keeper  of  the  defendant  hive, 
without  previous  formal  notice  presented  to 
Bald  review  a  resolution  looking  toward  an 
interchange  of  social  relations  between  the 
two  bodies,  and  this  became  Incorporated  as 
one  of  Its  laws.  By  the  terms  thereof  com- 
plainant was  to  pay  to  defendant  hive  such 
per  capita  tax  and  be  entitled  to  such  repre- 
sentation therein  as  should  be  fixed  by  It  and 
accepted  by  defendant  hive,  such  per  capita 
tax  being  to  give  complainant  representation 
In  defendant  hive  and  a  voice  In  its  laws 
and  management  At  the  next  meeting  of 
tlie  defendant  blve  held  in  May,  1895,  its 
laws  were  amended  so  as  to  provide  that 
complainant  should  be  entitled  to  a  limited 
representation  in  defendant  hive,  such  repre- 
sentatives to  consist  of  its  great  commander 
and  great  record  keeper,  but  these  represent- 
atives were  precluded  from  voting  upon  any 
questions  that  related  to  the  life  benefit  law. 
On  the  5th  day  of  October,  1805,  complain- 
ant filed  with  the  commissioner  of  Insurance 
articles  of  incorporation  under  Act  No.  119, 
p.  186,  Laws  1893,  referred  to  above. 

"No  action  was  taken  by  complainant  pro- 
viding for  the  fixing  or  payment  of  any  per 
capita  tax  to  defendant  hive,  but  the  same 
was  the  subject  of  negotiations  between 
complainant's  executive  committee  and  the 
board  of  trustees  of  defendant  hive,  and  this 
led  to  a  refusal  on  the  part  of  complainant 
to  pay  snch  tax,  and  at  the  biennial  meeting 
held  by  defendant  hive  in  July,  1897,  com- 
plainant's representatives  were  denied  ad- 
mission thereto,  and  this  resulted  in  a  con- 
ference committee,  which  agreed  upon  an 
annual  tax  of  $150  to  be  paid  by  complain- 
ant for  snch  representation;  but  this  report 
was  rejected  by  said  meeting,  and  in  lieu 
thereof  a  law  was  enacted  that  complainant 
hive  should  have  representation  only  so  long 
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as  it  conformed  to  the  social,  secret,  and  rit- 
ualistic laws  of  the  defendant  hive,  but  that 
such  representatives  should  not  be  entitled 
to  vote  on  any  question  arising  under  the 
life  benefit  law  of  defendant,  and  shonld 
not  be  entitled  to  mileage  or  per  diem.  This 
qualification  was  not  accepted  by  complain- 
ant's representatives,  and  never  thereafter 
was  any  representation  asked  for  or  had  by 
complainant  In  the  biennial  meeting  of  the 
defendant  hive. 

"In  the  month  of  June,  1898,  complainant's 
review  was  held,  and  the  provision  relating 
to  the  interchange  of  ritualistic  and  secret 
work  between  the  two  orders  was  stricken 
from  its  laws,  and  a  provision  was  enacted 
to  the  eCTect  that  no  oflScer  of  complalnaut 
should  thereafter  hold  any  ofilce  in  defend- 
ant hive. 

"In  the  month  of  July,  1899,  at  defendant's 
biennial  meeting,  Mrs.  Burns,  complainant's 
commander,  who  was  also  a  member  of  de- 
fendant hive,  was  present  as  a  visitor,  and 
the  provision  enacted  above  relating  to  rep- 
resentation of  complainant  in  defendant  hive 
was  stricken  therefrom,  and,  at  her  sugges- 
tion. In  lieu  thereof,  it  was  provided  that  the 
supreme  commander  should  appoint  a  com- 
mittee of  five  to  act  with  a  like  committee  to 
be  appointed  by  the  great  commander  of 
complainant  to  formulate  such  changes  In 
the  ritualistic  and  secret  work  as  might  be' 
deemed  necessary,  and  when  such  changes 
were  agreed  upon  they  were  to  become  a 
part  of  the  ritualistic  work,  the  password  to  be 
arranged  by  the  two,  and  to  be  promulgated 
through  the  office  of  the  two  record  keepers, 
and  under  this  a  meeting  was  had,  and  the 
ritualistic  work  was  revised,  but  no  impor- 
tant changes  were  made  therein,  and  the 
ritual  as  left  by  this  committee  was  in  all  of 
its  material  parts  the  same  as  that  owned  by 
complainant  prior  to  the  existence  of  de- 
fendant hive. 

"In  June,  1900,  complainant  held  its  bien- 
nial review,  and  its  laws  were  so  amended 
as  to  recognize  the  provision  in  defendant's 
law  relating  to  a  Joint  ritualistic  committee, 
and  prior  to  its  adjournment  it  adopted  a 
resolution '  instructing  its  executive  commit- 
tee to  extend  its  work  outside  the  state  when- 
ever In  the  Judgment  of  such  committee  it 
should  be  deemed  expedient. 

"In  the  month  of  October,  1900,  complain- 
ant's executive  committee  met  and  adopted 
a  resolution  extending  the  work  of  the  order 
outside  the  state,  and  also  took  action  pro- 
viding for  amending  its  articles  of  incorpo- 
ration; and  In  the  month  of  November  it 
applied  to  the  commissioner  of  Insurance  to 
file  such  amendments,  and  he  thereupon 
cited  both  complainant  and  defendant  hive 
to  appear,  on  the  claim  made  by  the  latter 
and  its  officers  opposing  the  right  of  com- 
plainant to  make  such  amendments,  and  aft- 
er a  full  hearing  an  order  was  made  by  such 
commissioner  granting  such  leave  of  amend- 
ment   It  Is  claimed  by  complainant  that  at 
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this  meeting  the  defendant  hive,  through  Its 
representatives,  threatened  to  bring  actions 
and  suits  against  It  in  every  state  to  which 
it  should  extend  its  work,  predicated  on  an 
exclusive  right  on  the  part  of  defendants  to 
use  said  ritualistic  and  secret  worl£  in  said 
states;  and  based  on  this  and  an  Interview 
of  Miss  West,  appearing  In  one  of  the  daily 
papers  at  Port  Huron,  It  filed  Its  bill  of  com- 
plaint in  this  court  on  the  6th  day  of  Decem- 
ber, 1900,  to  contest  such  claim  of  defendants 
to  an  exclusive  right  to  said  ritual,  and  for 
other  relief,  mailing  the  Supreme  Tent  and 
Its  officers  parties  defendant.  The  latter  all 
filed  a  disclaimer,  and  defendants  herein 
filed  a  demurrer;  and  thereupon  complainant 
amended  its  bill,  and  proceeded  alone  against 
the  defendant  hive  and  its  officers;  where- 
upon the  defendants  again  demurred  to  such 
amended  bill,  and  said  demurrer  was  over- 
ruled, and  an  appeal  was  perfected  In  this 
court  on  the  24th  day  of  June  last. 

"In  the  month  of  July,  1901,  defendant 
hire  met  again  in  biennial  session,  and  elim- 
inated from  its  laws  ail  reference  to  com- 
plainant and  such  Joint  committee  of  confer- 
ence and  uniformity  of  ritualistic  and  secret 
work  and  password.  At  this  meeting  de- 
fendant's supreme  commander  made  a  report 
which  may  be  fairly  said  to  Indicate  that  Its 
officers  had  prepared  new  complete  ritual- 
istic and  secret  work  altogether  different 
from  that  used  In  common  between  the  par- 
ties, and  a  portion  of  such  work  was  put  In 
use  or  exemplified  at  said  meeting.  The  rec- 
ord of  that  session  sets  forth  the  action  tak- 
en in  that  regard,  and,  although  such  officers 
were  present  at  the  hearing,  they  were  not 
tendered  as  witnesses.  On  the  28th  day  of 
January  last  the  Supreme  Court  handed 
down  an  opinion  sustaining  this  court  In 
overruling  such  demurrer.  Great  Hive,  etc., 
v.  Supreme  Hive,  etc.,  129  Mich.  324,  88  N. 
W.  882.  By  this  decision  it  was  determined 
that  the  bill  filed  Is  a  bill  of  peace,  having 
for  its  purpose  to  adjudicate  the  claim  of 
defendants  to  an  exclusive  right  to  use  such 
ritualistic  and  secret  work  outside  this  state; 
that  there  was  authority  In  law  for  com- 
plainant to  amend  its  articles  of  Incorpora- 
tion; and  that  the  courts  of  this  state  may 
enjoin  defendants  from  prosecuting  suits  In 
other  states  and  countries,  based  on  such 
claim  of  exclusive  right. 

"Subsequently,  and  on  or  about  the  15th 
day  of  February,  defendants  filed  their  an- 
swer to  such  bill,  admitting  therein  that  un- 
der complainant's  laws  It  was  vested  with 
supreme  legislative,  executive,  and  adminis- 
trative authority,  and  as  such  endowed  with 
exclusive  power  to  make  all  laws,  rules,  and 
regulations  for  Its  government  and  the  gov- 
ernment of  its  members  that  it  may  deem  ex- 
pedient, which  do  not  conflict  with  Its  or- 
ganic law  or  the  law  of  the  land,  and  asking, 
among  other  thlnss.  in  the  way  of  affirmative 
relief,  that  compl.ilnant  be  perpetually  re- 
strained and  enjoined  from  using  the  name 


'Ladies  of  the  Maccabees,'  the 
work,  odes.  Installation,  and  bi 
drills,  badges,  emblems,  pins 
other  paraphernalia  now  in  use 
defendant  hive.  In  organizing  i 
to  organize  bodies  outside  of  thl 

"On  the  15th  day  of  Februar: 
Sled  an  answer  to  such  crosa-b 
sue  was  framed  regarding  the  f 
hereinafter  set  forth,  and  thi 
plainant  gave  notice  of  taking 
open  court,  and  at  the  hearing 
taken  Involving  the  questions 
such  issues,  and  after  a  full  con 
following  facts  appear: 

"I  think  the  evidence  submit 
tablishes  the  following  facts: 

"(1)  That  complainant  came 
on  the  24tb  day  of  March,  181 
name  Lady  K.  O.  T.  M.  for  Mlcl 
sumed  its  present  name,  in  all  i 
as  the  year  1890,  and  that  d< 
came  into  existence  on  the  1st 
ber,  1892,  and  since  such  time 
bodies  have  held  and  enjoyed 
tive  names. 

"(2)  That  said  bodies  have  n 
business  relations,  one  with  tl 
each  has  always  been  distinct  f 
In  all  ways,  other  than  at  o 
bore  certain  relations  to  each  o 
ited  social  way,  which  relatiom 
cd  In  the  year  1900. 

"(3)  That  as  between  said  be 
as  the  year  1890,  complainani 
exclusive  right  to  use  the  ten 
the  Maccabees,'  'Greut  Hive," 
Hives,'  and  the  symbolical  ieti 
M.,'  the  Latin  motto  'Ad  astn 
the  Cross  and  Crown,  the  H 
World,  the  Five  Links,  the  Sere 
Wreath,  and  all  designing  term: 
bols,  cliaracters,  and  represe: 
used  by  It;  and  the  only  rlgl 
ever  acquired  to  use  the  same  n 
and  leave  granted  by  complt 
was  never  Intended  to  be  and  i 
elusive,  or  a  right  that  precl 
using  the  same  in  this  or  any 

"(4)  That  as  early  as  the  y< 
plainant  owned  and  possessed 
and  secret  work  now  used  in 
and  the  defendant  hive,  and  ) 
is  the  same  as  so  originally  c 
plainant,  with  the  exception  o 
changes  therein  which  do  not  : 
or  design  thereof,  and  the  onl; 
fendants  to  use  the  same  is  a  I 
mission  granted  by  complalnai 
not  intended  to  be  and  was  not 
elusive  one,  and  In  no  way  p 
plainant  from  using  the  same 
state  to  which  It  may  extend  i 

"(5)  That  defendants  have  n 
make  the  claim  that,  as  against 
the  leave  and  permission  granti 
such  terms,  words,  symbols,  cl 
resentations,    and    the    said    r 
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lecret  work,  was  an  exclusive  one,  that  pre- 
cludes complainant  from  using  the  same  out- 
side of  this  state,  wliich  claims  are  not  sup- 
ported by  the  proofs. 

"(6)  That  uo  agreement  or  contract  of  any 
kind  exists  or  has  existed  between  complain- 
ant and  defendant  tilve,  or  their  officers,  that 
precludes   either   complainant   or   defendant 
from   carrying  on  its  work,  in  this  or  any 
other  state,  freed  from  all  claim  of  right  on 
the  part  of  the  other  to  interfere  in  so  doing. 
"(7)  That  the  laws  and  plan  of  work  of 
complainant  and   defendant   hive  diCCer   in 
many  of  their  essential  features,  as  Is  evi- 
denced by  the  following  facts:   In  the  case  of 
complainant  its  principal  office  is  at  Ann  Ar- 
bor;   the  representation  in  its  biennial  re- 
views consists  of  one  delegate  from  each  of 
its  subordinate  hives;    the  assessments  for 
benefits  are  made  on  its  endowment  members 
only  as  required  to  meet  claims  as  they  arise 
thereon,    being   unlimited   in    number  each 
year;    a  per  capita  tax  of  60  ceuts  on  each 
member  is  levied  to  meet  expenses;   an  ap- 
propriation of  6  per  cent  of  its  annual  en- 
dowment  assessment   is    set   aside   as   an 
emetgency  fund;    and  It  is  an  independent 
supreme  body,  from  which  there  is  no  appeal; 
while  in  the  case  of  the  defendant  its  prin- 
cipal office  Is  at  Port  Huron;  the  representa- 
tion in  its  biennial  meetings  is  in  propor- 
tion to  the  membership  In  the  several  states; 
10  assessments  for  benefits  are  made  on  its 
endowment   members   each    year,    whether 
required  to  pay  endowment  claims  or  not; 
12  per  cent,  of  the  whole  amount  collected 
as  endowment  assessments  is  set  aside  to  meet 
expenses  in  lieu  of  a  per  capita   tax;    the 
whole  of  one  of  Its  ten  annual  assessments  so 
collected  is  set  aside  as  an  emergency  fund; 
and  it  is  subordinate  to  the  Supreme  Tent, 
its  endowment  certificates  being  guarantied 
by  such  order,  and  an  appeal  being  permitted 
thereto. 

"(8)  That,  while  the  membership  of  de- 
fendant hive  is  largely  outside  this  state,  it 
has  always  claimed  and  exercised  the  right 
to  admit  to  membership  within  this  state 
any  qualified  woman  residing  therein  who 
was  a  member  of  complainant  organization, 
that  it  might  elect,  without  let  or  hindrance 
from  complainant 

"(9)  That  complainant  has  about  3,000 
members  outside  this  state,  and  In  other 
states,  nearly  300  being  in  Chicago,  and  these 
are  asking  ap  extension  of  its  work,  and  it 
will  be  benefited  by  the  extension  thereof,  by 
reason  of  the  lower  death  rate  prevailiuj;  in 
many  of  said  states,  and  that  it  is  desirable 
for  It  to  make  such  extension  in  order  to  en- 
able It  to  continue  to  furnish  benefits  to  Its 
members  at  its  present  rates. 

"(10)  That  the  purpose  of  complainant  in 
extending  its  work  is  to  enable  it  to  furnish 
benefits  to  its  members  at  its  present  rates, 
and  this  purpose  does  not  spring  from  any 
(Ipslre  or  intention  on  the  part  of  complainant 
iu  any  way  to  prejudice,  injure,  or  interfere 


with  the  defendants  in  the  prosecution  of 
their  work  or  the  success  and  prosperity  of 
their  order. 

"(11)  That  the  complainant  does  not  now 
and  never  has  made  any  objection  to  the  de- 
fendant operating  and  prosecuting  its  work 
within  the  state  of  Michigan,  and  that  in  law, 
equity,  and  Justice  there  is  no  valid  reason 
why  the  complainant,  so  far  as  the  defend- 
ant is  concerned,  should  be  confined  to  the 
state  of  Michigan,  and  not  be  allowed  to  ex- 
tend its  order  to  any  state  or  territory  of 
tbe  Union,  or  any  foreign  country,  and  that 
the  best  interests,  if  not  the  future  exist- 
ence, of  the  complainant  demand  such  ex- 
tension. 

"(12)  That  defendants  have  threatened  to 
bring  and  maintain  actions  and  suits  as  al- 
leged In  complainant^s  bill,  and  protests 
against  extending  its  work  have  been  filed 
with  the  officers  of  other  states. 

"(13)  That  each  of  said  bodies  is  organ- 
ized under  Act  No.  119,  p.  186,  Laws  1893, 
and  that  neither  is  engaged  in  its  work  for 
profit;  that  no  confusion  from  similarity  of 
names  or  paraphernalia  will  arise,  and  no 
harm  can  come  to  either  from  carrying  on  its 
work  in  the  same  territory,  so  long  as  their 
ritualistic  work  is  secret  and  their  banners 
and  badges  bear  their  respective  names  as 
distinguishing  features. 

"(14)  That  since  the  beginning  of  this  liti- 
gation defendant  hive,  tiirough  certain  of  its 
executive  officers,  has  prepared,  or  Is  now 
preparing,  and  has  practically  completed,  a 
ritualistic  and  ceremonial  work  which  is  dis- 
tinct from  that  used  by  complainant  and  de- 
fendant, as  seems  to  be  Indicated  from  tbe 
proofs  adduced. 

"Conclusions. 

"The  defendants  urge  their  rights  to  re- 
strict the  complainant  to  the  State  of  Mlchi-  ■ 
gan  for  the  following  reasons: 

"(a)  Similarity  of  names  of  tbe  two  orders, 
and  a  paramount  right  In  defendant  hive  to 
use  the  name. 

"(b)  Similarity  of  ritualistic  and  secret 
work,  and  an  exclusive  right  on  the  part  of 
defendants  to  use  such  work  outside  this 
state. 

"(c)  Similarity  in  design  of  paraphernalia 
used,  and  an  exclusive  right  on  tbe  part  of 
defendants  to  use  the  same. 

"Similarity  of  Names. 

"The  name  of  the  two  orders  and  the  or- 
ganization thereof  is,  in  fact,  distinct;  but, 
tf  this  were  not  so,  it  would  seem  that  com- 
plainant has  at  least  an  equal,  if  not  a  supe- 
rior, right  to  use  the  name  unhampered  by 
the  defendants,  as  it  took  and  used  it  and 
each  part  thereof,  before  the  existence  of  de- 
fendant hive.  It  is  well  settled  that  the  cor- 
poration of  a  company  first  using  a  name  has 
a  prior  right  thereto.  But  in  my  opinion 
there  is  sufficient  dissimilarity  in  the  names 
to  readily  and  fully  distinguiah  the  two  or^ 
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ders.  I  do  not  think  tbere  can  be  any  dan- 
ger of  confusion,  or  that  any  one  Is  likely  to 
be  misled  into  joining  the  one  order  wben 
she  intended  to  enter  the  other.  In  these  lat- 
ter days  the  average  person  who  wishes  to 
enter  any  of  these  social  or  benefit  organiza- 
tions comes  very  readily  and  quickly  into  pos- 
session of  the  common  knowledge  which  cir- 
culates freely  wherever  these  orders  exist, 
and  in  my  opinion  there  need  be  no  appre- 
hension on  that  ground. 

"The  complainant  bears  tbe  name  'Oreat 
Hive  Ladles  of  the  Maccabees  for  the  State 
of  Michigan,'  and  the  defendant  bears  the 
name  'Supreme  Hive  Ladles  of  the  Macca- 
bees of  the  World,'  and  wherever  complain- 
ant does  work  It  will  be  recognized  at  once 
as  the  Michigan  order,  and  the  two  bodies  be- 
ing, in  fact,  different  organizations,  In  my 
opinion  no  confusion  can  arise  therefrom. 
Geographic  terms,  as  applied  to  the  names  of 
corporations,  are  sometimes  used  to  famish 
the  most  distinguishing  features.  The  First 
National  Bank  of  Ann  A^bor,  the  American 
Loan  &  Trust  Company,  and  tbe  Michigan 
Trust  Company  are  at  once  recognized  as  dif- 
ferent organizations  from  tbe  E^rst  National 
Bank  of  Jackson,  the  American  Trust  &  Loan 
Company  of  New  York,  and  the  Detroit  Trust 
Company,  although  they  may  all  be  engaged 
in  a  similar  business.  In  the  case  of  Su- 
preme Lodge  Knights  of  Pythias  t.  Improved 
Order  Knights  of  Pythias,  113  Mich.  133,  71 
N.  W.  470,  88  L.  R.  A.  658,  the  Supreme 
Court  decided  that  these  were  distinguishing 
names.  The  evidence  on  the  hearing  of  this 
case  Is  replete  with  the  names  of  societies 
which  closely  resemble,  and  yet  which  readily 
distinguish,  each  other. 

"Similarity  In  Ritualistic  Work. 

"The  proofs  show  that  the  ritual  Is  sub- 
stantially the  same  as  that  used  and  owned 
by  complainant  before  the  existence  of  tbe 
defendant  hive;  that  while,  through  their 
Joint  action,  there  have  been  some  minor 
changes  and  Improvements,  yet  that  the  plan, 
scope,  and  design  have  remained  unchanged. 
It  would  seem  that  If  the  superior  right  to 
this  ritual  exists  it  would  rest  with  tbe  com- 
plainant, and  that,  while  complainant  accords 
full  right  to  defendant  hive  to  use  this  ritual 
whenever  and  wherever  It  wishes.  It  certain- 
ly would  be  Inequitable  and  unjust  on  tbe 
part  of  defendant  to  deny  the  same  privilege, 
right,  and  authority  to  the  complainant.  I 
do  not  understand  upon  what  theory  or  prin- 
ciple the  defendant  can  restrict  the  com- 
plainant to  the  use  of  tbe  ritual  within  the 
state  of  Michigan,  and  arrogate  to  itself  the 
exclusive  right  to  its  use  throughout  the  rest 
of  the  world. 

"The  same  may  be  said  of  the  parapherna- 
lia. All  of  the  paraphernalia.  Including  the 
badges,  representations  of  tbe  Cross  and 
Crown,  the  Bee  Hive,  the  Five  Links,  the 
Scroll,  tbe  Laurel  Wreath,  tbe  Stars,  and  the 
World,  the  terms  'Ladles  of  the  Maccabees,' 


■Great  Hive,*  'Subordinate  Hives,'  the  sttd- 
boUc  letters  'L.  O.  T.  M.,'  and  the  Latin  rcot- 
to  'Ad  astra  per  aspera,'  were  in  use  by  c<i-a- 
plainant  before  the  existence  of  defenii;i:it 
hive,  the  same  as  are  now  used  by  tbe  t-a-o 
orders,  and  I  am  not  aware  of  any  evldenc* 
which  shows  that  complainant  has  paneti 
with  its  right  or  privilege  of  using  the  saai-e. 

"Apparently  no  exclusive  right  can  be  --a^c 
to  rest  In  either  of  these  orders  to  use  ue 
Cross  and  Crown  or  other  representat^'nj 
which  are  commonly  employed  by  8ociet;ir<. 
and  the  record  shows  that  many  other  orJ.  rs 
use  certain  thereof.  The  Cross  and  Croxa 
are  both  used  by  tbe  Uoyal  Arcanum,  ih^ 
Knights  Templar,  and  the  Ladles  of  tbe  G-  i<l- 
en  Eagle;  the  Bee  Hive,  by  the  Het>ecc-js; 
the  Links,  by  tbe  Odd  Fellows  and  tbe  R^ 
beccas;  the  Laurel  Wreath,  by  the  Rel»K- 
cas,  the  Eastern  Star,  tbe  Pythlans,  the  RaiS 
bone  Sisters,  the  Daughters  of  Liberty,  and 
the  Woman's  Catholic  Benevolent  Legkn; 
the  Star,  by  the  Eastern  Star,  the  Kel>ecca5, 
and  the  Odd  Fellows;  the  World,  by  ib* 
Knights  of  the  World,  the  American  Fed'^r- 
atlon  of  Labor,  the  Improved  Order  of  Gx-J 
'Templars,  and  the  Woodmen  of  the  Worli 
It  can  hardly  be  said,  in  view  of  tbe  universal 
use  of  these  representations,  that  as  against 
complainant,  who  first  used  them,  defendant 
hive  can  be  said  to  have  either  a  paramoant 
or  an  exclusive  right  thereto. 

"Both  of  these  societies,  as  well  as  all  oth- 
er fraternal  benefit  associations,  under  tie 
laws  of  their  organization,  are  declared  to  t>e 
corporations  engaged  In  their  labor  without 
profit,  and  their  primary  purpose  consists  in 
ministering  to  the  sick  and  Infirm,  feeding 
the  hungry,  aiding  the  poor  and  needy,  com- 
forting the  distressed,  burying  the  dead,  and 
teaching  morality  to  their  members.  All  of 
these  are  ministrations  which  pertain  to  right 
living,  and  no  one  of  them  can,  from  their 
nature,  be  appropriated  exclusively  by  anv 
one  organization,  or  speculated  In  at  a  pr>>iit. 
I  am  not  aware  that  any  court  has  ever  con- 
fined or  restricted  tbe  spreading  of  thes« 
benefits  or  created  any  monopoly  thereiiL 
The  law  favors  and  encourages  tbe  work  o( 
these  associations  from  tbe  fact  that  they  aid 
in  relieving  distress  and  teach  good  citlzi^n- 
shlp.  Under  the  law  of  their  organteitlon 
they  are  declared  to  be  exempt  from  the  pr>> 
vislons  of  the  Insurance  law  of  the  state. 
and  tbe  fund  provided  by  them  is  exemiit 
from  legal  process.  The  officers  of  cvm- 
plainaut  have  been  Instructed  to  extend  its 
benefits  to  other  states  of  tbe  Union,  and  I 
am  unable  to  see  any  valid  or  substuD!i:il 
reason  why  the  defendants  should  oppose 
tbe  proposed  action. 

"In  my  opinion  there  is  no  real  obstade 
to  the  proposition  that  these  two  orders 
should  go  forward  In  their  humane  mission 
in  a  spirit  of  harmony  and  fraternity,  aod 
that  they  can,  as  they  should,  be  of  mutual 
aid  and  assistance,  without  Injurious  compe- 
tition or  rivalry.    It  may  with  good  reason 
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be  said  that  the  defendant  Is  an  offspring  of 
tbe  complainant.  No  collision  between  these 
orders  is  Ineyitable.  No  real  trouble  exists, 
unless  it  Is  sought  for.  If,  however,  forget- 
ful of  the  nobility  of  their  purpose,  a  spirit 
of  independence  or  arrogance  is  fostered,  and 
iiitterness  and  warfare  are  engendered,  nei- 
ther will  be  benefited  thereby,  and  distress 
II  nd  disaster  may  await  both. 

"I  think  that  the  complainant  is  entitled 
to  a  decree  establishing  its  earlier  right  to 
tbe  name,  to  the  secret  and  ritualistic  work 
nnd  paraphernalia,  including  badges,  repre- 
sentations, terms,  symbolic  letters,  motto, 
and  gowns,  with  an  equal  co-ordinate  right 
ou  tbe  part  of  each  of  said  orders  to  use  the 
siirae  with  distinguishing  marks  as  hereln- 
itefore  stated,  whenever  and  wherever  either 
uiuy  choose,  and  denying  to  the  defendant 
tbe  possession  of  any  paramount  and  ez- 
clusive  right  in  tbe  same;  also  requiring  the 
defendants  to  withdraw  such  protests  as  may 
have  been  filed  without  the  state,  and  per- 
petually restraining  and  enjoining  them  from 
in  any  manner  interfering  with  complainant 
in  the  extension  and  expansion  of  its  work.  I 
tblnk  there  should  also  be  reserved  equity, 
to  tbe  end  that  if  tbe  defendants  disregard 
tbe  terms  of  this  decree,  without  this  state, 
then  the  complainant  should  be  entitled  to 
apply  by  petition  or  supplemental  bUl  to  this 
court  for  further  relief  against  said  defend- 
ants, requiring  them  either  to  surrender  such 
ritualistic  work  and  paraphernalia,  or  to 
make  such  changes  in  the  same  as  will  serve 
to  remove  the  objections  so  made  by  them, 
in  such  manner  as  may  then  be  determined." 

We  think  there  is  no  room  for  the  applica- 
tion of  the  doctrine  of  estoppel.  These  two 
organizations  were  organized  under  the  laws 
of  this  state  for  the  same  worthy  and  hu- 
mane purposes.  A  common  ritual  was  be- 
lieved to  be  advantageous.  The  defendant 
borrowed  the  ritual  from  the  complainant. 
It  was  undoubtedly  designed  and  agreed  that 
both  should  use  It  Each  was  Interested  in 
any  changes.  The  fact  that  changes  were 
made  by  the  mutual  action  of  both  Is  not 
iudicative  that  each  intended  to  be  confined 
in  its  use  to  that  Jurisdiction  which  it  may 
first  bave  entered.  There  are  many  fraternal 
organizations  of  this  cbaiacter  in  this  state 
and  country.  If  six  of  them  deemed  it  ad- 
visable to  use  a  common  ritual,  parapher- 
nalia, etc.,  each  one  of  whom  was  then  doing 
business  exclusively  in  one  state,  and  should 
by  mutual  action  adopt  a  common  ritual  and 
means  by  which  the  members  of  one  could 
be  admitted  socially  Into  the  meetings  of  the 
others,  would  this  raise  a  presumption  that 
e.icb  Intended  thereafter  to  confine  Its  opera- 
tions to  the  state  then  occupied  by  It  or  any 
otber  Into  which  one  of  them  might  first  en- 
ter? We  find  nothing  to  Indicate  that  either 
Intended  by  its  acts  to  limit  its  Jurisdiction 
in  tbe  use  of  the  ritual,  etc.  On  the  con- 
trary, as  early  as  August,  1900,  long  before 


the  defendant  was  organized,  at  its  annual 
meeting  complainant  Instructed  its  executive 
committee  to  Investigate  the  matter  of  or- 
ganizing hives  outside  the  state  of  Michigan, 
and  gave  it  power  to  act. 

It  Is  urged  that  the  defendant  has  spent 
$200,000  hi  extending  its  work  into  the  states 
and  territories  of  this  country— for  it  now 
has  entered  them  all— and  that  it  would  be 
gross  Injustice  to  permit  complainant  now 
to  enter  this  territory  in  competition  with  the 
defendant.  Whether  the  defendant  has  spent 
much  or  little  is  no  concern  of  the  complain- 
ant, and  does  not  affect  its  rights.  If  de- 
fendant spent  that  large  sum,  it  Is  fair  to 
presume  that  it  has  received  this  expenditure 
back  in  advantages  derived  from  It  and  from 
the  use  of  the  ritual  and  other  things  which 
the  complainant  so  kindly  permitted  it  to  use. 

There  is,  in  my  Judgment,  no  foundation. 
in  experience  in  holding  that  tbe  complainant 
wUl  ruin  the  defendant's  business  In  other 
states  and  territories  now  Occupied  by  It 
There  are  probably  hundreds  of  these  fra- 
ternal organizations  in  existence,  each  com- 
peting with  the  other,  and  most,  if  not  all, 
apparently  doing  a  thriving  business.  It 
does  not  follow  that  the  complainant  can 
crush  the  defendant  any  more  than  that  the 
defendant  can  crush  the  complainant  in 
Michigan  or  elsewhere. 

As  already  shown,  many  of  these  organiza- 
tions use  many  of  the  same  emblems,  in- 
signia, etc.,  that  are  used  by  the  parties  to 
tills  case,  and  they  have  a  perfect  legal  right 
to  do  so.  There  Is  no  more  reason  for  holding 
that  these  two  organizations  will  crush  each 
other,  or  that  one  would  ruin  the  other,  than 
there  is  that  manufacturing  corporations,  en- 
gaged In  manufacturing  the  same  articles 
with  the  same  machinery,  cannot  carry  on  a 
thriving  business  In  competition  with  each 
other,  or  In  holding  that  the  many  church 
organizations  cannot  exist  side  by  side,  or 
that  the  many  life  insurance  companies,  each 
claiming  to  do  business  better  and  cheaper 
than  the  others,  cannot  do  business  within 
the  same  territory.  We  must  therefore  look 
back  to  the  circumstances  under  which  the 
defendant  was  organized,  and  unless  we  can 
there  find  some  implied  understanding  that 
complainant  was  forever  to  have  the  terri- 
tory of  Michigan  to  carry  on  its  business, 
with  the  ritual,  etc.,  and  that  defendant  was 
to  have  the  rest  of  the  world,  provided  It  got 
into  the  rest  of  the  world  first  with  tbe  rit- 
ual, etc.,  there  Is  no  room.  In  my  Judgment 
to  apply  tbe  docti-lne  of  estoppel.  ijucU  a 
monopoly  In  the  business  world  would  be 
condemned  by  the  courts.  Estoppels  were 
formerly  looked  upon  as  odious,  but,  though 
the  doctrine  in  proper  circumstances  is  now 
regarded  a  salutary  one,  yet  it  Is  applied 
with  great  strictness,  and  "estoppels  must 
be  certain  to  every  Intent,  and  are  not  to  be 
taken  by  argument  or  inference."  11  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  388.  There  should 
be  no  doubt  as  to  the  acts  and  the  inference 
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to  be  drawn  from  tbem.  In  order  to  close 
complainant's  mouth  against  its  Interests  and 
prevent  It  from  using  its  own  ritual,  etc., 
whereyer  It  may  choose  to  go.  I  am  unable 
to  find  anything  In  the  record  to  thus  estop 
it 

The  other  questions  raised  by  the  defend- 
ant deserre  consideration: 

1.  Defendant's  counsel  say  in  their  brief: 
"Real  parties  In  interest  as  defendants  are 
not  named  in  the  record  at  all.  The  iSupreme 
Hive,  defendant,  has  not  a  single  subordinate 
Ulve  within  the  Jurisdiction  of  the  court" 
If  by  this  Is  meant  that  these  subordinate 
hives  are  necessary  parties,  or  that  the  de- 
cree in  this  case  against  the  Supreme  Hive 
is  not  binding  upon  Its  subordinates,  the  po- 
sition Is  untenable.  Both  complainant  and 
defendant  are  Michigan  corporations;  they 
have  their  main  offices  and  officers  in  this 
state;  they  are  amenable  to  the  process  of 
Its  courts.  The  construction  placed  by  the 
courts  of  this  ^tate  upon  the  laws  under 
which  they  are  organized,  and  upon  their  ar- 
ticles of  association  and  by-laws,  will  be  re- 
spected and  followed  by  the  courts  of  other 
states,  and  by  the  United  States,  unless  some 
federal  question  be  Involved.  The  defendant 
has  not  the  power  to  place  its  subordinate 
1}odies  beyond  its  own  control,  and  nny  de- 
cree of  the  courts  of  this  state  affecting  its 
rights  is  binding  upon  its  subordinate  lodges 
or  hives.  Lampbere  v.  A.  O.  U.  W.,  47  Mich. 
429,  11  N.  W.  268. 

2.  It  la  contended  that  the  decree  Is  in 
excess  of  the  relief  prayed  for  by  the  bill, 
and  that  it  In  terms  enjoins  the  defendant 
from  Instituting  any  suit  or  talclnii;  any  steps 
whatever  In  any  otber  state  against  com- 
plainant This  contention  is  based  upon 
that  part  of  the  decree  which  restrains  the 
defendant  from  In  any  way  "Interfering 
with,  preventing,  or  obstructing  complain- 
ant, its  said  committee,  officers,  members, 
representatives,  attorneys,  or  agents,  or  Its 
said  subordinate  hives,  their  committees,  of- 
ficers, members,  representatives,  attorneys, 
or  any  thereof,  from  carrying  on  its  said 
work  or  business  in  this  state,  or  from  ex- 
tending the  same  to  other  states,  provinces, 
dominions,  and  territories,  or  from  organizing 
Its  subordinate  hives,  and  soliciting  acces- 
sion to  its  membership  therein." 

The  relief  gi-anted  can,  of  course,  be  no 
broader  than  the  relief  asked  b.v  the  bill. 
This  part  of  the  decree  is  a  portion  of  a 
lengthy  clause  definln;;  the  acts  from  which 
the  defendant  is  restrained.  When  read  in 
connection  with  the  rest  of  the  decree  and 
the  opinion  of  the  circuit  Judge,  it  means 
only  this:  that  the  suits  and  acts  from  which 
It  is  restrained  are  those  complained  of  in 
the  bill.  They  refer  solely  to  the  rights  of 
the  complainant  to  use  Its  name,  Its  ritiinl, 
paraphernalia,  etc..  in  other  territory.  The 
right  to  maintain  such  suits  was  determined 
In  the  former  decision.  In  addition  to  the 
authorities  there  cited,  see.  also,  Dehun  et  al. 


V.  Foster,  8(1  Mass.  54S;   Vem 
da  R.  Co.  V.   Vermont  Cent 
703;   Sandage  et  aL  v.  Studebe 
Co.,  142  Ind.  148,  41  N.  E.  M 
363,  61  Am.  St  Rep.  165. 
The  decree  should  be  affirm 

HOOKER,  C.  J.,  concurred. 


FOWLES  V.  JOSL 

(Supreme  Court  of  Michigan. 

NOTK  —  LIMITATIONS  —  PAYMBl 
— ADMISSIONS-HARMLESJ 

1.  An  indorsement  of  a  payi 
by  the  payee  and  evidence  of 
sion  by  the  maker,  since  deceasi 
payment  had  been  made,  are  so 
the  jury  on  the  question  whetb 
has  been  made  so  as  to  stop 
limitations. 

2.  Evidence  of  an  oral  admiss 
er  of  a  note  that  she  had  m 
thereon  is  competent  to  ^rove  ( 
take  the  note  out  of  limitation 

3.  An  entry  by  the  maker  of 
vate  account  book  showing  a  | 
note   may    be   introduced   in   e 
payee,  apart  from  the  remaind 
to  show  that  limitations  have 

4.  Where  the  plaintiff  on  d 
was  asked  whether  an  accoi: 
showing  a  payment  by  the  ma 
in  suit  might  not  refer  to  a  pa 
tain  other  claim,  it  was  pern) 
rcct  examination  for  him  to  I 
payment  was  on  the  note. 

5.  Evidence  of  statements  of 
note  that  the  payee  held  it  i 
show  that  the  note  was  not  pt 

6.  Where,  in  an  action  on  a 
tion  of  payment  was  involved, 
that  the  jury  might  consider  i 
circumstances,  the  condition 
and  statements  of  the  maker, 
whether  an  indorsement  on  the 
paid,  could  not  have  misled  t 
the  question  submitted  to  then 
payment  at  a  certain  fixed  time 
nothing  in  testimony  that  the 
that  complainant  held  her  note 
jury  could  have  inferred  that  i 
particular  transaction  in  whid 
claimed  to  have  been  made. 

Error  to  Circuit  Court,  Ci 
Clement  Smith,  Judge. 

Action  by  I^uls  Fowles  ag 
Joslyn,  administrator,   on   a 
Judgment   in    favor   of    plain 
brings  error.    Affirmed. 

Andrew  W.  Lockton  (Joel 
counsel),  for  appellant     Nort 
for  appellee. 

MONTGOMERY,  J.  This 
before  the  court.  The  opinloi 
hearing  is  reported  in  89  N.  'N 
second  trial  of  the  case.  In  : 
testimony  there  offered,  the  ] 
the  testimony  of  one  Squire  ( 
testified  to  a  convei-satlon  wi 
1890.  in  which  deceased  stiit( 


fT  2.  See  tibiit&tlan  of  AcUooi.  i 
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tbat  bet-ween  1883  and  tbe  date  of  the  con- 
versation Bhe  bad  made  a  small  payment  of 
Interest  on  tbe  note.  Tbe  plaintiff  also  of- 
fered In  evidence  an  entry  In  a  book  of  ac- 
count or  memorandum  book  In  tbe  bandwrlt- 
ing  of  deceased  under  date  of  January,  1895, 
'•Paid  Loua  $20."  "Loua"  la  the  name  by 
■wblch  It  Is  shown  deceased  usually  referred 
to  plaintiff.  Plaintiff  himself  was  called  as 
a  witness,  and,  after  testifying  that  the  note 
had  remained  in  his  possession,  was,  on  cross- 
examination  by  the  defendant's  counsel,  In- 
terrogated at  some  length  upon  other  Items 
of  account  appearing  in  the  book  of  deceased 
indicating  payments  to  him,  and  upon  tbe 
subject  of  what  demand  such  payments  were 
made  upon.  On  redirect  examination  the 
plaintiff  was  permitted  to  testify  as  to  the 
entry  of  January,  1895,  which  related  to  a 
payment  made  upon  the  note  in  suit  The 
case  was  submitted  to  the  Jury,  and  a  ver- 
dict in  favor  of  the  claimant  for  the  amount 
of  tbe  note  and  Interest  was  returned.  The 
administrator  again  brings  error. 

At  the  close  of  the  plaintiff's  case  a  mo- 
tion was  made  to  direct,  a  verdict  on  the 
ground  that  there  was  no  proof  to  take  the 
case  out  of  the  statute  of  limitations.  We 
think  this  motion  was  properly  overruled. 
At  that  time  the  testimony  of  Squire  0.  Boy- 
Ian  was  before  the  Jury,  and  was  sufficient, 
if  believed,  to  show  that  payment  had  been 
made  at  tbe  time  fixed.  In  the  same  con- 
nection It  is  urged  that  testimony  of  oral  ad- 
missions of  a  payment  is  incompetent  to  take 
the  case  out  of  the  statute  of  frauds.  -  This 
contention  la  not  supported  by  authority. 
On  the  contrary,  an  early  interpretation  of 
tbe  Massachusetts  statute,  from  which  ours 
was  borrowed,  determines  tliat  such  testi- 
mony is  entirely  competent,  and  its  weight  is 
for  tbe  Jury.  Williams  v.  Qridley,  9  Mete. 
<Ma8B.)  482. 

Complaint  is  made  tliat  the  circuit  Judge 
permitted  the  claimant  to  read  from  the  book 
of  account  or  memorandum  book  kept  by  de- 
ceased tbe  single  item  which  was  claimed  to 
relate  to  the  payment  upon  tbe  note  in  ques- 
tion, and  it  is  said  that  the  entire  book 
should  have  been  offered  in  evidence,  plain- 
tiff citing  the  authorities  which  relate  to  the 
admissions  of  a  person's  own  books  of  ac- 
count,, which  relate  to  quite  a  different  ques- 
tion than  that  here  involved.  The  admis- 
sions of  the  defendant  appearing  upon  this 
book.  If  shown  to  be  connected  with  the  pay- 
ment of  the  money  to  the  claimant,  would 
have  been  as  much  evidence  bad  it  been  upon 
a  slip  of  paper  as  it  was  appearing  upon  the 
books  of  account.  It  was  not  necessary,  to 
give  It  authenticity,  to  show  the  manner  in 
which  tbe  books  were  kept,  or  to  show  a 
regular  course  of  dealings  between  the  par- 
ties, as  where  a  party  offers  his  own  books 
of  account.  The  proper  practice  was  fol- 
lowed. Van  Bokkeleln  v.  Berdell  (Sup.)  8 
N.  Y.  Snpp.  333. 

The  defendant  was  permitted  to  cross-ex- 


amine the  claimant  at  length  upon  the  sub- 
ject of  the  other  entries  to  show  that  money 
had  from  time  to  time  been  borrowed  from 
the  defendant,  and  that  memoranda  of  it 
appeared  upon  this  book,  and  upon  redirect 
examination  claimant's  counsel  were  permit- 
ted to  ask  him  as  to  whether  the  payment  in 
question  was  made  upon  the  note.  On  cross- 
examination  tbe  plaintiff  liad  been  asked 
whether  this  item  in  question  of  $20  might 
not  have  been  paid  upon  tbe  $20  which  de- 
ceased had  borrowed  of  claimant  He  an- 
swered this  in  tbe  negative,  and  on  redirect 
examination  was  asked  to  state  what  It  did 
refer  to,  and  the  court  very  properly  ruled 
that  the  cross-examination  had  opened  the 
door  to  this  Inquiry. 

The  defendant  assigns  error  upon  the  rul- 
ing admitting  the  testimony  of  Mrs.  Stqrer 
of  statements  by  the  decedent  to  the  effect 
that  claimant  held  her  note,  made  shortly 
before  the  death  of  defendant's  Intestate.  It 
is  said  that  this  tiad  no  tendency  to  show 
payment,  and  tills  Is  in  a  sense  true.  Yet  the 
testimony  was  competent  as  bearing  upon 
tbe  question  of  whether  the  note  bad  been 
paid  in  full  and  whether  tbe  claimant  was 
entitled  to  retain  the  possession  and  custody 
of  it.  The  only  difficult  question  in  the  case, 
as  it  seems  to  us,  is  whether  the  reference  to 
this  testimony  in  tbe  charge  of  the  court 
might  have  misled  the  Jury.  The  Jtiry  were 
told  that  they  should  consider  In  determining 
the  question  of  whether  the  payment  bad 
been  made,  the  surrounding  circumstances, 
the  condition  and  relations  of  tbe  parties, 
statements  made  by  Miss  Holmes  during  the 
time  of  her  visit  to  New  York  and  elsewhere, 
the  testimony  of  Squire  G.  Boylan  in  regard 
to  what  occurred,  and  determine  whether  Mr. 
Fowleu  had  established  by  a  preponderance 
of  the  evidence  that  the  $20  indorsed  upon 
the  note  had  been  paid.  We  think  that  this 
instruction  could  not  well  have  misled  the 
Jury,  as  tbe  case  shows  that  tbe  question 
submitted  to  them  related  to  the  payment 
made  at  a  distinct  time,  to  wit,  on  the  21st 
day  of  January,  1895,  and  there  was  nothing 
In  tbe  testimony  of  Mrs.  Storer  from  which 
the  Jury  could  have  Inferred  that  it  related 
to  this  particular  transaction. 

We  do  not  find  any  prejudicial  error  in  tbe 
case,  and  the  Judgment  will  be  affirmed. 
The  other  Justices  concurred. 


H.    STERN,   JR.,    &   BROS.    CO.    ▼.    WING 

(SHAPPEE,  Intervener). 

(Supreme  Court  of  Michigan.    Jan.  5,  1904.) 

HOMESTEAD  —  CONVBTANCB  —  DEEDS—VALID- 
ITY— WIFE— FAILURE  TO  JOIN— CONSIDERA- 
TION—RECOVERY  —  MONEY  RECEIVED  —  CON- 
STRUCTIVE TRUSTS— OARNISHMBNT— INTER- 
VENTION. 

1.  Where  a  garnishee  defendant  set  op  tbe 
same  defense  as  was  urged  by  a  claimant  in- 
tervener^  and  the  case  was  determined  by  the 
circuit  judge  on  undisputed  facts,  the  order 
granting  leave  to  intervene  was  immaterial 
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2.  Under  Comp.  Lawe,  f  10,363.  requiring  a 
wife  to  join  in  a  transfer  of  a  iiomestead,  tlie 
conveyance  of  a  debtor**  homestead,  in  which 
his  wife  did  not  join,  could  not  be  constmed 
as  a  quitclaim  of  the  husband's  interest,  but 
was  absolutely  70id. 

8.  Where  a  luisbnnd  attempted  to  convey  his 
homestead  by  a  deed  which  was  void  for  fail- 
ure of  his  wife  to  join  therein,  the  grantee 
was  entitled  to  recover  the  money  paid  for  the 
conveyance  in  an  action  for  money  had  and 
received. 

4.  Where  the  consideration  for  a  conveyance 
of  a  homestead  was  deposited  in  the  hands  of 
a  third  person,  and  the  conveyance  was  void 
for  failure  of  the  grantor's  wife  to  join  there- 
in, the  grantee  was  entitled  to  follow  the  fund 
so  paid,  and  ou  notice  to  the  holder  raise  a 
constructive  trust  thereof  for  the  grantee's 
benefit. 

Error  to  Circuit  Court,  Mason  County: 
Aaron  V.  McAlvay,  Judge. 

Action  by  tbe  H.  Stern,  Jr.,  &  Bros.  Com- 
pany against  Charles  G.  Wing,  garnishee  of 
John  W.  Thomas,  and  Francis  Shappee,  Sr., 
Intervener.  Prom  a  Judgment  In  favor  of  de- 
fendant, plaintiff  brings  error.    Affirmed. 

Fltcli  &  Reetc  and  A.  A.  Keiser,  for  appel- 
lant. M.  B.  Danahcr,  for  appellee  garnishee. 
H.  C.  Button,  for  appellee  Intervener. 

MONTGOMERY,  J.  The  principal  defend- 
ant held  under  land  contract  premises  occu- 
pied by  himself,  wife  aud  children  as  a  home- 
stead. He  attempted  to  convey  to  the  inter- 
vener, Shappee,  this  homestead  interest,  for 
tbe  consideration  of  $1,080.  Mrs.  Thomas 
did  not  Join  In  the  deed.  One  thousand  dol- 
lars of  tbe  consideration  paid  by  Shappee  to 
Thomas  was  by  tbe  latter  placed  In  tbe  bands 
of  the  garnisbee  defendant.  Wing,  as  securi- 
ty for  an  imdertaklng  of  suretyship,  which 
has  been  discharged.  In  Justice  court  de- 
fendant Wing  set  up  these  facts,  and  stated 
in  bis  notice  of  defense  that  the  sale  of  the 
homestead  was  Invalidated  by  tbe  failure  of 
tbe  wife  of  Thomas  to  Join,  and  that  Shappee 
has  demanded  the  certificate  of  deposit 
Plaintiff  recovered  in  that  court,  and.  Wing 
having  taken  an  appeal,  Shappee  was  per- 
mitted to  Intervene.  Error  Is  assigned  upon 
this  ruling.  We  need  not  determine  whether 
the  practice  was  proper,  as  It  appears  that  tbe 
garnishee  defendant  set  up  tbe  same  defense 
urged  by. the  intervener,  and,  as  tbe  case  was 
determined  upon  tbe  imdisputed  facts.  It  fol- 
lows that,  If  tbe  circuit  Judge  was  right  In 
directing  a  verdict,  he  did  no  more  than  he 
was  bound  to  do  for  the  protection  of  the 
garnishee  defendant  Tbe  plaintiff's  case  was 
certainly  no  stronger  against  Wing  wltb 
Shappee  before  tbe  court  than  It  would  have 
been  wltb  Shappee  absent  If  the  gar- 
nishee defendant.  Wing,  was  liable  to  account 
to  Shappee  for  this  certificate  or  its  proceeds 
either  In  law  or  In  equity,  It  would  be  mani- 
festly unjust  to  permit  Judgment  to  pass 
against  him  In  favor  of  tbe  plalntUT.  Schuler 
V.  Israel,  120  U.  S.  606,  7  Sup.  Ot  648,  30  li, 

H  t.  Sec  Homestead,  vol.  26,  Cent  Dig.  H  203,  lit, 
230. 


Ed.  707;  Lannan  v.  Walter,  149  Mass.  14.  CO 
N.  B.  106;  North  Chicago  Rolling  Mill  Com- 
pany V.  St  Louis  Ore  &  Steel  Company.  i:c 
U.  S.  596,  14  Sup.  Ct  710,  38  L.  Ed.  S-Jo.  S -. 
also,  Lyon  v.  Ballentine,  63  Mich.  97,  IWO.  j:< 
N.  W.  837,  6  Am.  St  Rep.  284;  Kennedy  v. 
McLellan,76  Mich.  598, 604, 43  N.  W.  641.  Th^ 
attempted  transfer  of  the  homestead  Interest, 
the  wife  not  having  Joined,  was  simply  voM 
Comp.  Laws,  i  10,3G3,  and  cases  cited  In  note; 
Ring  V.  Burt  17  Mich.  465,  97  Am.  Dec  2C0. 
It  was  not  as  construed  by  plaintiff,  like  « 
quitclaim  of  tbe  Interest  which  tbe  grantor 
bas  In  property  which  In  certain  caaes  fur- 
nishes a  consideration,  but  It  was  an  abortive 
attempt  to  convey  something  which,  becans* 
of  the  statute,  could  not  be  passed  without 
tbe  signature  of  tbe  wife.  The  money  couid 
be  recovered  by  Shappee  in  an  action  for 
money  had  and  received.  Scott  v.  Bush.  2r> 
Mich.  419,  12  Am.  Rep.  311.  He  could  al.^} 
follow  the  specific  fund,  and  on  notice  to 
Wing  a  constructive  trust  was  raised  iu 
Shappee's  favor.  Pomeroy's  Equity,  i  1047  et 
seq. 

Tbe  Judgment  Is  affirmed.    Tbe  other  Jot- 
tlces  concurred. 


DEVRIBS'  ESTATE  v.  HAWKINa 

(Supreme  Court  of  Nebraska.     Dec.  16,  lOfS-l 

PAROL   TRUST— ASSUMPSIT— EVIDENCE. 

1.  A  trust  in  personal  property  may  be  creat- 
ed by  parol. 

2.  Wherever  one  person  has  money  to  whicti 
in  equity  and  good  conscience  another  is  en- 
titled, the  law  creates  a  promise  by  tbe  former 
to  pay  it  to  the  latter,  and  the  obligation  may 
be  enforced  by  assumpsit. 

3.  Where  a  son  constitnted  his  father  bene- 
ficiary in  a  fraternal  life  insurance  beneficiary 
certificate  for  the  purpose  of  indemnifying  the 
father  against  loss  by  reason  of  having  signed 
an  obligation  for  the  son,  and  afterwards  the 
liability  of  the  father  is  discharged  by  the  son. 
and  a  request  made  by  the  scm  that  the  money 
named  in  the  certificate  go  to  bis  infant  daneh- 
ter,  which  was  agreed  to  by  tbe  father,  and 
after  the  death  of  the  son  the  father  collects 
the  money  as  beneficiary,  and  after  its  receipt 
declares  that  it  is  for  the  child,  and  that  it  is 
to  go  to  her,  these  facts  constitute  the  father 
a  trustee  of  the  fimd  for  the  use  and  b«-ncSt 
of  the  child.  The  fund  still  being  in  bis  pos- 
session at  the  time  of  ills  death,  the  same  may 
be  recovered  from  his  estate  by  tbe  child  in  an 
action  for  money  had  and  received. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  Ko. 
8.  Error  to  District  Court  W.ishlngton 
County;   Day,  Judge. 

Action  by  Laura  Hawkins  against  the  es- 
tate of  Elias  P.  Devries.  Jud^nnent  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Walton  &  Mummert  and  F.  Dolezal,  for 
plaintiff  in  error.  T.  W.  Blackburn.  f«r  de- 
fendant in  error. 

LETTON,  C.  Tbe  evidence  in  this  case 
shows  that  In  1902  Henry  O.  Devries,  who 
was  then  engaged  In  business  in  Omaha, 
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Xeb..  carried  three  benefit  certificates  In  the 
Bankers'  life  Association  of  Des  Moines, 
Iowa,  In  tbe  sum  of  $2,000  eacb,  payable  to 
his  then  wife.  Flora  Devries;  that  soon  after 
that  time  his  wife.  Flora  Deyrles,  departed 
this  life,  and  that  afterwards  be  procured  a 
change  of  beneficiary  In  each  of  the  three 
certificates,  ultimately  making  one  of  said 
certificates  payable  to  his  son  "Wallace  Olln 
Devrles,  another  one  payable  to  bis  second 
wife.  Emma  O.  Devrles,  and  a  third  to  bis 
father,  Ellas  P.  Devries.  Some  time  prior 
to  tbe  change  by  wliich  his  father,  EUas  P. 
Devries,  was  made  beneficiary  of  one  of  the 
certificates,  Henry  O.  Devries  bad  procured 
from  the  president  of  the  Randolph  National 
Bank  of  Vermont  a  loan  of  $2,000  upon  a 
note  signed  by  Ellas  P.  Devries  and  Indorsed 
by  Henry  O.  Devries,  the  money  realized 
upon  the  note  being  for  the  use  and  benefit 
of  Henry  O.  Devries.  In  order  to  secure 
Elias  P.  Devries  against  liability  upon  said 
note,  Henry  O.  Devries  caused  his  name  to  be 
inserted  as  beneficiary  in  the  $2,000  certif- 
icate before  mentioned,  and  it  was  agreed 
tbat  this  was  to  be  held  by  tbe  father  as 
gecarity  for  his  liability  upon  said  note.  Sub- 
sequently the  affairs  of  tbe  Globe  Loan  & 
Trust  Company  of  Omaha,  of  which  Henry 
O.  Devries  was  president,  became  sopmewbat 
Involved.  The  father  became  anxious  and 
uneasy  for  fear  he  would  be  compelled  to 
pay  the  note  to  the  Randolph  National  Bank, 
ind.  In  order  to  quiet  his  father's  mind  and 
satisfy  the  debt,  Henry  O.  Devries  made  a 
conveyance  of  certain  real  estate  in  the  city 
)f  Omaha  to  the  Randolph  National  Bank, 
tnd  turned  over  certain  collateral  paper,  and 
)y  this  means  procured  the  cancellation  of 
lis  father's  note.  Soon  after  ttiis  tbe  health 
)f  Henry  O.  Devries  gave  way,  and  In  Fcb- 
uary,  1900,  he  died.  Prior  to  his  death, 
lowever,  he  had  a  conversation  with  his 
'atber,  In  which  be  reminded  his  father  of 
he  insurance  money  being  given  him  as  col- 
ateral,  and  said,  "It  has  not  been  changed 
lack  yet,  but,  if  I  don't  get  well,  you  re- 
nember  that  that  money  must  go  to  the 
>aby,"  and  bis  father  said,  "Tes,  he  would 
ee  tbat  It  went  there."  In  June,  1897,  a 
augbter,  Lois  Devries,  tbe  ward  for  whom 
^ura  Hawkins,  guardian  in  error,  is  acting, 
ran  bom  to  Henry  O.  and  Emma  O.  Devries. 
Lfter  the  death  of  Henry  O.  Devries,  the 
{ankers'  Life  Insurance  Company  paid  the 
ull  amount  due  upon  each  of  the  certificates 
5  Wallace  Olln  Devries,  Bmma  O.  Devries, 
nd  Elliaa  P.  Devries,  respectively. '  After 
he  payment  of  the  amount  due  upon  the  cer- 
ificate,  to  wit,  $2,029,  to  Ellas  P.  Devries, 
^mnaa  O.  Devries  testifies  that  in  a  conver- 
atlon  with  Elias  P.  Devries  he  spoke  of 
Oscar's  (Oscar  being  the  usual  family  name 
f  Henry  O.  Devries)  life  Insurance  going  to 
im  temporarily,  and  another  time  stating 
!iat  be  had  received  $2,000,  and  adding. 
You  know,  of  course,  it  is  to  go  to  the  baby 
t  my  death."    Mrs.  Emma  O.  Devries  fur- 


ther testifies  that  she  saw  Ellas  P.  Devries 
several  ttmes  about  it,  and  that  be  never 
failed  to  mention  the  same.  He  always 
spoke  of  it  either  as  "Oscar's  life  insurance" 
or  as  the  "baby's  money";  that  he  consulted 
with  .her  with  reference  to  the  Investment  of 
part  of  tbe  $2,000,  and  said  tbat  he  did  not 
want  to  make  any  investment  with  the  mon- 
ey, because  it  was  for  tbe  baby;  and  be  said, 
"I  want  your  approval  first,  because  the 
money  will  ultimately  go  to  her."  After  the 
death  of  Ellas  P.  Devries  In  September, 
1901,  bis  son  J.  S.  Devries  was  appointed 
administrator  of  his  estate  in  the  county 
court  of  Washington  county.  A  claim  was 
filed  against  tbe  estate  by  Emma  O.  Dev- 
ries, as  guardian  of  Lois  Devries,  for  the  sum 
of  $2,000  for  money  bad  and  received,  being 
the  proceeds  of  the  $2,000  certificate.  The 
administrator  objected  to  the  allowance  of 
the  claim  for  the  reason  that  said  claim  "as 
filed  Is  not  a  proper  and  legal  charge  against 
said  estate,  and  denies  that  said  estate  is  in- 
debted to  said  claimant  In  any  sum  what- 
ever." A  hearing,  was  had,  and  the  claim 
was  rejected.  An  appeal  was  taken  to  the 
district  court  of  Washington  county.  Plead- 
ings were  filed,  and  the  case  was  tried  upon 
the  same  issue  as  raised  in  the  county  court, 
to  wit,  as  a  claim  for  money  had  and  re- 
ceived, with  a  general  denial  for  answer. 
Pending  tbe  proceedings  In  district  court  Em- 
ma O.  Devries  resigned  as  guardian  of  Lois 
Devries,  and  Laura  Hawkins  was  substituted 
as  plaintiff.  The  district  court  found  for  the 
plaintiff,  and  directed  the  county  court  to 
enter  an  order  allowing  the  claim.  Tbe  case 
is  brought  to  this  court  upon  error  from  tbe 
district  court  of  Washington  county. 

It  is  urged  by  tbe  plaintiff  in  error  that  the 
decision  of  the  court  in  favor  of  the  defend- 
ant in  error  is  not  sustained  by  sufficient 
evidence.  As  to  this  It  Is  sufficient  to  say 
that  the  findings  of  the  trial  court  are  enti- 
tled to  the  same  weight  as  the  verdict  of  a 
Jury,  and  tbnt  its  findings  of  fact  will  not  be 
disturbed  unless  clearly  unsupported  by  the 
testimony.  We  have  no  doubt  the  evidence 
is  sutllclent  to  support  the  findings. 

Defendant  in  error  insists,  first,  that  no  re- 
covery can  be  had.  under  the  facts  in  tbe 
case,  upon  a  claim  for  money  had  and  re- 
ceived; second,  that,  even  if  tbe  money  were 
not  the  property  of  the  estate  of  Ellas  P. 
Devries,  no  one  but  the  administrator  of  .the 
estate  of  Henry  O.  Devries  could  recover: 
third,  that  Henry  O.  Devries  had  no  prop- 
erty or  title  during  Ids  life  in  the  money 
named  In  the  certificate,  but  had  only  the 
right  to  have  his  contract  with  the  associa- 
tion carried  out  as  to  assessment  of  members 
and  payment  of  resulting  money  to  his  ben- 
eficiary. We  agree  with  the  plaintiff  In  er- 
ror that  Henry  O.  Devries  bad  no  vested 
interest  In  the  money  provided  for  by  tbe 
beneficiary  certificate,  and  we  further  assent 
to  the  proposition  that,  assuming  that  the 
money  was  not  the  property  of  the  estate  of 
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Ellas  P.  Devries,  but  was  the  property  of 
the  estate  of  Henry  O.  Devrles,  no  one  but 
tbe  administrator  of  the  estate  of  Henry  O. 
Oevrles  could  recover.  But  the  case,  as  we 
view  it,  cannot  be  decided  upon  these  prin- 
ciples. It  Is  a  well-settled  principle  that 
wherever  one  person  has  money  to  which  in 
equity  and  good  conscience  another  Is  enti- 
tled, the  law  creates  a  promise  by  the  for- 
mer to  pay  It  to  the  latter,  and  the  obligation 
may  be  enforced  by  assumpsit  School  Dlst 
V.  Thompson,  51  Xeb.  857,  71  N.  W.  728; 
Clarke  on  Contracts,  g  317;  Lockwood  v.  Kel- 
cea,  41  N.  H.  185;  Walker  v.  Conant,  65 
Mich.  194,  31  N.  W.  786.  The  action,  though 
falling  imder  the  common-law  class  of  as- 
sumpsit, is  really  in  the  nature  of  a  bill  in 
equity,  and  lies  whenever  tbe  party  should 
by  equity  and  natural  principles  of  Justice 
refund  the  money.  Bank  v.  Barnes,  18  Mont 
335,  45  Pac.  218,  47  L.  R.  A.  737,  56  Am.  St 
Rep.  586,  and  cases  cited  in  note;  Lanford  v. 
Jjae,  119  Ala.  248,  24  South.  578,  72  Am.  St 
Kep.  914. 

It  appears  from  the  evidence  that  Ellas 
P.  Devries  was  constituted  the  beneficiary 
in  the  insurance  certificate  for  the  sole  pur- 
pose of  Indemnifying  him  from  any  loss 
which  he  might  suffer  by  reason  of  his  hav- 
ing signed  the  $2,000  note  of  bis  son  to  the 
Randolph  National  Bank,  and  that  after  he 
was  released  from  all  liability  upon  this  ob- 
ligation, and  during  his  son's  lifetime,  he 
recognized  the  fact  that  his  son  desired  the 
money  to  go  to  the  child,  and  assented  to 
the  request  that  the  money  should  go  to  "the 
baby."  Sufllcient  time  Intervened  between 
the  time  of  this  declaration  upon  his  part  and 
the  death  of  his  son  Henry  O.  Devries  for  his 
son  to  have  changed  the  name  of  the  benefi- 
ciary from  that  of  Ellas  P.  Devries  to  that  of 
Lois  Devries  had  he  been  informed  by  tbe 
rather  that  he  would  not  hold  the  money  for 
the  cliild.  But  upon  the  assent  of  tbe  father 
that  the  money  should  go  to  the  child  he  ap- 
parently dismissed  the  matter  from  bis  mind, 
and  took  no  further  steps  to  secture  the  fund 
to  his  daughter.  After  the  death  of  Henry 
O.  Devries,  and  after  be  had  received  from 
the  Bankers'  Life  Insurance  Company  the 
full  amount  of  the  certificate,  Ellas  P.  Dev- 
ries recognized  the  moral  and  equitable  obli- 
gation be  was  under  to  pay  this  fund  to  Lois 
Devries  by  agreeing  with  her  mother  that 
the  money  should  go  to  Lois,  and  by  con- 
sulting and  advising  with  the  mother  In  re- 
gard to  the  investment  of  the  fund.  In  Sep- 
tember, 1901,  Ellas  P.  Devries  died  with  part 
of  the  money  and  the  securitieB  In  which  the 
remainder  had  been  Invested  still  In  his 
hands.  The  statute  of  frauds  has  no  appli- 
cation, since  the  trust  fund  was  personalty. 
Elpper  v.  Benner  (Mich.)  71  N.  W.  511,  and 
cases  dted.  In  the  case  of  Woodruff  v.  Til- 
man,  112  Mich.  188,  70  N.  W.  420,  the  facts 
were  that  Tllman  borrowed  of  one  Reh  the 
sum  of  $150.  Tilman  was  a  member  of  the 
Ancient  Order  of  United  Workmen,  in  which 


be  held  a  beneficiary  certificate  of  ^000 
He  made  a  will  devising  the  beneficiary  ceT- 
tiflcate  to  his  wife,  the  defendant  in  the  case. 
and  providing  that  his  wife  should  pay  tc' 
Charles  Reh  out  of  the  $2,000  certificate  ihf 
amount  due  Reh.  Payment  of  tbe  amocnt 
being  refused,  Reh  brought  a  bill  In  equity  to 
compel  the  payment  of  the  amount  due.  The 
defendant's  answer  admitted  substantiall.T 
tbe  allegations  of  the  bill,  but  claimed  tliat 
no  change  In  the  ben^ciary  named  In  ti° 
certificate  was  ever  made  by  Tllman.  and 
that  she  was  the  beneficiary.  Under  these 
circumstances  the  court  held  that  the  credit 
or  was  entitled  to  maintain  bis  action,  ac^ 
entered  a  decree  In  his  favor.  See,  alsa 
Halner  v.  Tbe  Iowa  Legion  of  Honor.  TS 
Iowa,  245,  43  N.  W.  185.  In  this  case,  as  is 
the  case  at'  bar,  the  creditor  conld  claim  no 
right  to  the  fund  while  In  tbe  bands  of  th« 
Insurance  company.  He  did  not  claim  that 
any  relations  existed  between  himself  aiid 
the  company  that  gave  him  a  right  to  ttie 
fund  as  against  it  but  based  his  recovery  on 
an  equitable  right  to  the  fund  after  its  re- 
ceipt by  the  beneficiary.  Lois  Devries  has  nc 
rights  against  the  insurance  company.  Her 
only  right  to  the  fund  arises  by  reason  of  the 
manner  of  its  acquirement  by  ESlas  P.  Dev- 
ries and*  his  actions  .and  declarations  witli 
reference  to  it  when  It  reached  his  possession. 
In  Calder  v.  Moran,  49  Mlcb.  14.  12  N.  W. 
892,  the  facts  were  Thomas  Moran  held  a 
piece  of  land  by  a  deed  absolute  In  fomt 
He  sold  the  same,  and  received  and  held  tbe 
proceeds.  The  complainants  alleged  that  be 
held  the  land  In  trust  for  them  by  a  parol 
agreement,  and  that  both  before  and  after 
he  sold  it  he  made  repeated  oral  declaratlooi 
of  the  trust,  and  also  that  by  his  words  and 
conduct  after  the  sale  he  acknowledged  be 
held  the  proceeds  In  trust  for  the  complain- 
ants. The  court  says:  "TTie  fact  that  de- 
fendant held  the  land  on  an  oral  tmderstand- 
Ing  that  the  whole  tieneflt  of  It  should  issue 
to  complainants'  father  and  bis  family,  and 
that  the  defendants  repeatedly  declared  and 
acknowledged  the  trust  would  avail  nothing. 
Neither  would  the  fact  of  holding  the  pro- 
ceeds subsequent  to  the  conversion  have  been 
of  any  consequence  to  render  the  defendasi 
liable.  Yet  the  conversation  having  actual  It 
taken  place,  and  the  defendant  having  fullj 
and  distinctly  declared  the  proceeds  to  be  in 
trust  for  complainants,  and  having  recognized 
his  duty  and  their  right  by  his  acts,  may  not 
the  antecedent  fact  that  the  land,  according 
to  his  own  statements  and  confessions,  was 
taken  and  held  in  the  same  way,  be  allowed 
to  operate  as  a  good  consideration  In  con- 
science to  uphold  his  declarations  and  admis- 
sion by  conduct  relative  to  the  personal  pro- 
ceeds of  the  land,  and  fix  upon  him  the  cliar- 
acter  of  a  responsible  trustee  of  that  per- 
sonalty? No  writing  is  required  for  a  trust  in 
such  property,  and  no  good  reason  is  per- 
ceived for  a  negative  reply  to  this  question." 
Upholding  the  same  principle  Is  Elpper  t. 
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tenner  (Micb.)  71  N.  W.  611,  and  cases  cited 
herein.  Tbla  principle  applies  to  the  case 
inder  consideration.  Ellas  P.  Derries  bad 
10  vested  interest  in  the  certificate,  but  a 
iiere  expectancy,  liable  to  be  defeated  at  any 
iiue  by  a  change  of  beneficiary  made  by 
Ipnry  O.  Devrles  with  the  consent  of  the 
usuranee  company.  Henry  O.  Devrles  had 
he  right  of  disposal  of  the  fund  to  any  one 
vitbin  the  class  of  relatives  allowed  by  the 
-ules  of  the  insnrance  company,  among 
irbom  was  his  daughter,  Lois  Devrles.  He 
.■oiild  have  taken  the  right  to  receive  .the 
und  from  Ellas  P.  Devrles  at  any  time 
luring  bis  lifetime,  but  apparently  relying 
iipon  his  father's  promise,  and  perhaps  in- 
luced  thereto  by  the  close  family  relations 
existing  between  himself  atfd  his  father,  he 
made  no  written  request  to  the  Insurance 
rompany  for  a  change  of  beneficiary.  Only  a 
tew  months  Intervened  between  his  conver- 
sation with  his  father  as  to  the  change  of 
beneficiary  and  his  death,  and  he  was  suf- 
fering from  his  last  illness  at  the  time  of  the 
conversation.  These  facts,  together  with  the 
acknowledgment  and  declaration  by  Blias  P. 
Devrles,  after  the  receipt  of  the  money,  that 
it  belonged  to  the  child,  determine  the  rela- 
tion of  Ellas  P.  Devrles  to  the  fund  in  ques- 
tion, and,  whatever  the  status  of  the  case 
might  have  been  before  the  acknowledgment 
by  Ellas  P.  Devrles  that  the  money  received 
from  the  insurance  company  belonged  to  the 
child,  we  are  of  opinion  that  the  entire  trans- 
action, together  with  the  declarations,  con- 
stituted him  a  trustee  of  the  fund  for  the  use 
and  benefit  of  the  child,  and  that  his  estate 
Is  liable  to  account  for  the  same  under  a 
claim  for  money  had  and  received  to  the 
use  and  benefit  of  Ixils  Devrles. 

For  these  reasons  we  recommend  that  the 
Judgment  of  the  district  court  be  affirmed. 

DUFFIB  and  KIRKPATRIOK,  OC.,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


GILLBTT  V.  SWEEINEY  et  al. 
(Snpreme  Gonrt  of  Nebraska.    Dec.  16,  1903.) 

DBCBDENT'S   BSTATE-CLAIMS-BnriDBNCBi. 

1.  Evidence  examined,  and  held  to  sustain 
tbe  judgment  of  dismissal  entered  by  the  trial 
court 

Commissioners*  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Box  Butte 
County;  Westover,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Willis  B.  Oillett  against  Ed.  P. 
Sweeney,  administrator,  and  J.  D.  Emerlck. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

R.  C.  Noleman,  for  appellant  William 
Mitchell,  for  appellees. 


KIRKPATBICK,  0.  This  was  s  suit 
brought  by  the  appellant,  W^illls  B.  Oillett, 
in  the  district  court  of  Box  Butte  county, 
against  Ed.  P.  Sweeney,  administrator  of  the 
estate  of  Delia  Doze,  deceased,  and  J.  D. 
Emerlck,  her  minor  son.  The  petition  sets 
out  the  death  of  Delia  Doze,  the  appointment 
of  Sweeney  as  administrator,  and  that  3.  D. 
Emerlck  Is  her  son  and  heir.  It  is  alleged 
that  about  five  years  before  her  death  Delia 
Doze  and  appellant  were  in  fact  partners: 
that  they  were  working  together  for  a  com- 
mon end— the  accumulation  of  property,  the 
title  to  which  was  taken  in  the  name  of 
Delia  Doze;  that  the  property  accumulated 
consisted  of  certain  houses  and  lots  in  the 
towns  of  Alliance  and  Crawford,  Neb.,  and 
some  personal  property,  amounting  to  the  sum 
of  about  $5,000.  There  was  attached  to  the 
petition  a  copy  of  the  schedule  of  personal 
property  which  appellee,  as  administrator,  had 
filed  in  the  county  court,  and  it  was  alleged 
by  appellant  that  this  list  of  property  repre- 
sented the  personal  property  In  which  he  was 
half  owner.  As  a  basis  of  his  right  to  re- 
cover, appellant  set  ont  in  his  petition  a  copy 
of  a  writing  which  he  claimed  had  been  ex- 
ecuted by  Delia  Doze,  which  consisted  of  the 
following  language:  "Crawford,  Neb.  Nov. 
16,  1899.  7%i8  shows  that  Gillette  owns  half 
my  property  and  paid  for  it.  Delia  Doze." 
Tbe  prayer  of  the  petition  was  for  a  decree 
that  the  administrator  hold  half  of  the  prop- 
erty in  trust  for  appellant,  that  the  property 
be  divided,  and  that,  if  it  could  not  be  di- 
vided, It  be  sold  as  in  partition.  The  answer 
filed  was  a  general  denial,  and,  in  addition, 
pleaded  .that,  at  the  date  when  the  alleged 
writing  purported  to  have  been  executed. 
Delia  Doze  was  of  unsound  mind.  It  is  dis- 
closed by  the  record  that  some  time  previous 
to  her  death  Delia  Doze  became  Insane,  and 
that  she  died  in  the  asylum  for  the  insane 
at  Norfolk,  Neb.  At  the  close  of  the  evidence 
offered  by  appellant,  the  case  was,  on  motion 
of  appellee,  dismissed;  and  to  reverse  this 
Judgment  of  dlsmis.sal  the  cause  la  bronght  to 
this  court  by  appeal. 

The  testimony  tends  to  show  that  appel- 
lant and  Delia  Doze  had  been  in  partnership 
In  the  saloon  business  at  Moorcroft,  Wyo., 
during  a  considerable  period  of  time  prior  to 
Delia  Doze's  death;  but  whether  any  profits 
were  realized  from  tbe  business,  upon  what 
terms  the  partnership  existed,  or  whether  tbe 
partnership  business  had  been  fully  settled 
between  the  parties,  are  facts  upon  which  the 
record  is  silent  It  is  shown  that  appellant 
was  a  carpenter  by  trade,  and  that  for  some 
years  after  the  close  of  the  saloon  business 
at  Moorcroft  be  worked  for  Delia  Doze  at 
Alliance  and  Crawford;  building  and  repair- 
ing houses,  of  the  title  to  which  she  died 
seised.  However,  the  terms  of  the  agreement 
under  which  be  did  this  work— whether  as 
Joint  owner  or  as  an  employ6— are  not  disclosed 
in  the  record.  Tbe  title  to  all  of  tbe  prop- 
erty seems  to  have  been  ip.  her  name.    It  is 
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shown  that  she  paid  for  all  the  materials  that 
went  Into  these  buildings,  either  by  way  of 
construction  or  repair.  But  little  material  ev- 
idence was  offered  or  received  by  the^  trial 
court  The  only  witness  who  appeared  to 
know  anything  at  all  about  the  facts  was  ap- 
pellant, and  practically  all  of  his  testimony 
was  excluded  by  the  trial  court  upun  objec- 
tion by  appellant  that  his  testimony  was  In- 
competent. This  action  of  the  trial  court 
seems  to  have  been  correct,  but  whether  it 
was  or  not  cannot  be  considered  on  this  ap- 
peal. It  Is  very  clear  that  there  was  not 
sufficient  competent  evidence  before  the  trial 
court  to  show  that  appellant  was  entitled  to 
relief  in  the  premises,  and  it  therefore  follows 
that  the  action  of  the  trial  court  in  dismissing 
Ills  suit  was  right,  and  the  Judgment  should 
be  affirmed. 

DUFFIE,  C  concun. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recommen- 
dations made  will  result  in  a  right  decision  of 
the  cause,  it  is  ordered  that  the  Judgment  of 
the  district  court  be  affirmed. 


CITY   OP   SOUTH   OMAHA   v.   CONROAD, 

(Supreme  Court  of  Nebraska.     Dec.  16,  1903.) 

LIABILITY  OP  CITY— DEFBCTIVK  STRKBT— KVl- 
DBNCE— INSTRUCTIONS. 

1.  Record  examined,  and  held  to  show  no  er- 
rors of  law. 

2.  Evidence  examined,  and  held  not  so  dear- 
ly deficient  in  support  of  the  verdict  as  to  jus- 
tify this  court  in  reversing  the  order  of  the 
trial  court  denying  a  new  trial. 

CommiBsioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Douglas  County; 
Fawcett,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Caroline  Conroad  against  the 
city  of  South  Omalia.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

A.  H.  Murdock  and  H.  L.  Cohn,  for  plain- 
tiff in  error.  A  L.  Sutton  and  B.  R.  Leigh, 
for  defendant  In  error. 

GLANVILLE,  O.  The  plaintiff  in  error, 
the  city  of  South  Omaha,  has  filed  in  this 
court  its  petition  in  error  seeking  to  reverse 
the  Judgment  of  the  district  court  of  Doug- 
las coimty  in  favor  of  the  defendant  in  error, 
Caroline  Conroad.  It  will  be  much  more 
convenient,  in  such  discussion  as  we  deem  it 
necessary  to  make,  to  designate  the  parties 
as  plaintiff  and  defendant,  the  same  as  they 
stood  in  the  court  below;  and  Caroline  Con- 
road will  be  spoken  of  as  plaintiff,  and  the 
plaintiff  in  error  as  defendant. 

The  plaintiff  sued  for  $5,000,  alleging  inju- 
ries received  by  a  fall  caused  by  negligence 
of  defendant  in  allowing  a  sidewalk  to  be  in 
a  dangerous  condition. 


The  errors  complained  of  In  the  petit:'  :i 
filed  herein  are,  first,  the  giving  of  wo  Bp<r'- 
Ifled  instructions.  We  have  examined  iLe 
Instructions  given,  and,  if  the  plalntUTs  cim 
should  have  been  submitted  to  tbe  Jury,  ve 
are  satisfied  that  there  is  no  error  in  tbe  11- 
structions,  and  that  tbe  case  was  fairly  s-Ik 
mltted.  No  good  imrpose  would  be  serrel 
by  any  lengthy  discussion  of  the  inatructii>i.s. 
Instruction  No.  5  is  complained  of  as  bcin: 
bad  under  the  rule  announced  In  Soirj 
Omaha  v.  Hager  (Neb.>  92  N.  W.  1017.  as  an 
Instruction  purporting  to  state  all  tbe  eie- 
ments  necessary  to  establish  the  liability  of 
the  city,  while  omitting  the  element  of  ii'> 
tice.  There  Is  this  difference  between  ihe 
instruction  given  in  that  case  and  the  one 
before  us:  In  the  former,  a  positive  instrcc- 
tlon  that,  under  certain  conditions  of  fact, 
the  city  was  liable,  was  given,  and  an  essp> 
tial  fact  omitted.  In  the  case  before  as.  the 
instruction  is  in  effect  negative — that  is.  to 
the  effect  that  the  city  is  not  liable  aD!<?^ 
certain  things  are  proved— and  the  conteo- 
tlon  is  that  the  Instruction  does  not  state  tLut 
the  city  would  not  be  liable  in  case  of  failure 
to  prove  notice.  By  the  form  of  these  in- 
structions, proof  of  the  city's  negligence  is 
required.  In  other  instructions,  tbe  fact  that 
notice,  actual  or  constructive,  is  a  necessary 
element  of  such  negligence,  is  fully  and  clear- 
ly stated,  and  what  constitutes  sucb  negli- 
gence on  the  part  of  the  city  as  to  render  it 
liable  is  well  set  out 

Error  is  also  assigned  because  of  tbe  ad- 
mission of  a  certified  copy  of  the  claim  filc^ 
by  the  plaintiff  with  the  defendant  city.  The 
offer  included  the  claim  and  indorsements, 
the  objections  to  it  being  that  no  date  of  its 
filing  is  shown.  It  is  true  that  a  certificate 
of  tbe  city  clerk  follows  the  copy  of  tbe  no- 
tice itself  upon  the  second  sheet,  and  tlut 
the  indorsement  of  the  date  of  filing  is  on 
the  opposite  side  of  the  sheet;  but  there  is  no 
merit  in  the  contention,  and  the  exhibit  was 
properly  admitted,  and  sufficiently  shows  the 
date  of  its  filing.  This  disposes  of  one  of 
defendant's  contentions;  that  is,  that  tbe  erl- 
dence  will  not  support  the  verdict,  because  of 
want  of  sufficient  proof  that  the  claim  was 
presented  to  the  city  witliln  tbe  time  limited 
by  statute. 

Turning  to  the  question  of  the  sufficiency 
of  the  evidence  to  support  the  verdict,  we 
find  it  more  serious.  It  is  a  well-known  rule 
that,  to  Justify  this  court  in  setting  aside  a 
verdict  in  such  cases,  the  verdict  must  be 
clearly  wrong.  There  is  a  marked  and  well- 
recognized  difference  between  the  rules  un- 
der which  this  court  must  act  in  setting  aside 
or  sustaining  a  verdict  and  those  which  gov- 
ern the  trial  court.  Much  discretion  ia  al- 
lowed the  trial  court  and  it  may  and  sbould 
exercise  this  discretion  freely  in  setting  aside 
verdicts  whenever,  in  the  Judgment  of  the 
trial  court,  the  verdict  is  clearly  contrary 
to  Justice,  and  clearly  should  not  have  been 
arrived  at  by  the  Jury  upon  the  evidence. 
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.tie  Jury  has  found  a  verdict  In  fayor  of  the 
ilaintlfl  below,  and  the  trial  court  has  re- 
used to  set  It  aside  upon  application  for  a 
ew  trial.  tTnleas  error  afflrmatlyely  appears 
D  tbla  ruling.  It  must  be  sustained.  Upon 
n  examination  of  the  entire  evidence,  we 
re  satisfied  that  there  Is  only  one  theory 
ipon  which  It  can  be  held  that  the  evidence 
alls  to  support  the  verdict.  That  theory  is 
hat  the  plaintiff's  testimony  Is  so  thorough- 
j  discredited  by  Its  own  unreasonableness 
ind  by  the  testimony  of  her  own  and  other 
Tttnesses  as  to  render  It  insufficient  to  es- 
ablish  a  necessary  fact  without  some  cor- 
oboratlon,  even  though  It  l8  not  directly  dis- 
rated. The  testimony  of  the  plaintiff  stands 
msupported  In  the  record  as  to  how  and 
vbere  she  received  the  injury  complained  of. 
No  witness  saw  her  fall,  or  saw  her  at  the 
)lace  where  she  claims  to  have  fallen.  The 
writer  was  disposed  to  adopt  the  above  the- 
ary  as  correct,  but  the  court  has,  upon  ex- 
uninatlon,  thought  otherwise.  No  benefit 
would  result  from  an  extended  discussion  of 
the  evidence  here.  The  defendant  in  error 
sued  in  the  district  court  for  $5,000,  and  se- 
cured a  verdict  for  $150,  and  recovered  no 
judgment  for  her  costs  expended. 

In  view  of  the  holding  of  the  court  upon 
the  evidence,  no  error  of  law  appearing  in 
the  record,  it  Is  recommended  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

ALBERT  and  BARNES,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Ck>mmlssIoners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


DAVIDSON'S   ESTATE   v.   DAVIDSON. 
(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

PREFONDSRANCB  OF  EVIDENCS— UNEQUIVO- 
CAL. EVIDENCE. 

1.  The  expression  "unequivocal  evidence"  in 
the  syllabus  and  opinion  in  Re  McCoy's  Will 
(Neb.)  89  N.  W.  665,  was  intended  as  the 
eqnivalent  of  "evidence  of  an  unequivocal  act 
or  condnct,"  A  simple  preponderance  of  the 
eridence  is  all  that  is  required  to  maintain  an 
usne  of  tact  in  a  dvll  action. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1. 
Error  to  District  Court,  Phelps  County;  Ad- 
ams, Judge. 

In  the  matter  of  the  estate  of  Gnstaf  Da- 
vidson, deceased,  Andrew  Davidson  filed  no- 
tice of  contest.  From  a  finding  against  the 
^U.  the  estate  brings  error.    Reversed. 

Shafer  &  Clay  and  H.  M.  Sinclair,  for  plain- 
tiff in  error.  J.  L.  McPheeley,  W.  P.  Hall, 
and  E.  W.  Reed,  for  defendant  in  error. 

1 L  Sm  EvMane*,  vol.  20,  Cent  Dig.  9  2446. 


AMES,  C.  This  proceeding  Is  a  contest  of 
the  probate  of  an  alleged  will  of  one  Gustaf 
Davidson,  deceased.  It  is  not  contended  that 
the  name  of  the  decedent,  which  Is  subscribed 
to  the  instrument,  was  written  by  him,  or 
by  bis  direction.  But  there  is  a  cross-mark 
with  pen  and  ink  between  his  Christian  and 
surnames,  which  one  party  alleges  and  the 
other  denies  that  he  made  himself,  intending 
the  same  as  his  signature.  The  jury  were 
instructed  in  substance,  and  without  excep- 
tion, that  such  a  mark,  so  made,  with  such  in- 
tent, would  be  a  sufficient  signing  within  the 
meaning  of  the  law;  but  the  court  also  gave 
the  following  instruction,  which  was  excepted 
to,  and  of  which  complaint  is  made  in  this 
proceeding  In  error:  "Ton  are  further  In- 
structed that  it  is  incumbent  upon  Caroline 
Davidson,  the  proponent,  to  establish  by  un- 
equivocal evidence  that  Gnstaf  Davidson,  de- 
ceased, gave  directions  to  the  witness  P.  O. 
Hedlund  to  write  his  signature  to  the  instru- 
ment In  controversy,  or  to  make  his  mark 
thereto  for  Iiim,  consciously  and  explicitly  and 
In  the  free  and  voluntary  exercise  of  his  fac- 
ulties; or  you  must  find  by  such  preponder- 
ance of  the  evidence  that  the  said  Gustaf 
Davidson  made  the  mark,  and  for  his  signa- 
ture, intending  the  same  as  his  signature  to 
said  instrument,  before  you  would  be  war- 
ranted in  bringing  in  a  verdict  for  the  pro- 
ponents." This  instruction,  which  Is  copied 
In  part  from  the  opinion  of  this  court  in 
Re  McCoy's  Will,  89  N.  W.  666.  te  criticised 
upon  two  grounds,  the  first  being  because  of 
the  use  of  the  phrase  "unequivocal  evidence." 
Whether  there  is  a  notable  difference  in 
meaning  between  that  phrase  and  the  expres- 
sion "evidence  of  an  unequivocal  act  or  con- 
duct," such  that  the  former  would  presum- 
ably mislead  a  Jury,  we  are  in  doubt.  The 
latter  more  accurately  conveys  the  idea, 
wbicb,  it  Is  apparent  from  the  context,  the 
writer  of  the  opinion  had  in  mind.  Literally 
it  is  doubtless  true  that  equivocal  evidence 
and  evidence  of  an  equivocal  act  are  not  the 
same  things,  though  practically  and  colloquial- 
ly they  often  are.  Doubtless  the  latter  ex- 
pression would  be  better  chosen. 

A  more  serious  objection  to  this  instruction 
is  that  it  confuses  the  subscription  of  the  tes- 
tator's name,  which  was  not  In  controversy, 
with  the  making  of  his  mark,  which  was  so, 
and  indicates  by  the  words  "such  preponder- 
ance" that  more  than  a  simple  preponderance 
of  the  evidence  is  required  to  establish  that 
he  made  his  mark  "Intending  the  same  aa 
his  signature  to  the  instrument."  If  he  made 
the  mark  himself,  and  of  his  own  volition, 
there  would,  in  ordinary  circumstances,  be  no 
less  presumption  that  he  intended  It  for  his 
signature  than  if  he  had  subscribed  his  own 
name.  The  instruction,  however,  seemed  to 
cast  some  suspicion  upon  the  mere  fact  that 
be  made  his  mark.  If  he  did  so.  Instead  of 
writing  his  name,  and  to  call  for  some  evi- 
dence to  overcome  it  This,  we  think,  was 
error. 
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It  Is  recommended  that  the  Judgment  of  the 
district  court  be  reversed,  and  a  new  trial 
granted. 

HASTINGS  and  OLDHAM.  CC,  concur. 

PER  CUBLIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  It  Is  ordered  that  the 
judgment  of  the  district  court  be  reversed, 
and  a  new  trial  granted. 


)  vO 


STATE  ex  rel.   STATE  JOURNAL  CO,   t. 
KINBVAL  et  al.,  Connty  Com'rs. 

(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

HANBAMUS  —  PLBADINQ  —  BYIDBNCB  —  JURIS- 
DICTION—LEVY OP  TAX— PAY- 
MENT OF  JT7DOMBNT. 

1.  In  a  proceeding  for  mandamus,  new  mat- 
ter alleged  in  an  answer  as  an  excuse  or  de- 
fense for  failure  to  do  the  act  demanded  is 
cunstruetively  denied,  and  will  not  be  consid- 
ered by  the  court  unless  supported  by  proof. 

2.  The  rule  that  this  court  will  not  take  ju- 
risdiction of  applications  for  mandamus  in- 
TOlving  private  rights  only  is  not  applicable  in 
cases  finally  submitted  upon  the  pleadings 
alonej  and  presenting  for  decision  nothing  but 
questions  of  law. 

S.  When  the  statute  requires  of  an  oflScial 
board  the  duty  of  doing  a  particular  act  on  a 
particular  day — as,  for  Instance,  the  levy  of  a 
tax — and  the  body  has  announced  its  determi- 
nation not  to  comply  therewith,  a  mandamus 
may  issue  to  comuel  the  performance  of  the 
duty  at  the  prescribed  time. 

Commissioners'  Opinion.    Department  No.  1. 

"Not  to  be  officially  reported." 

Application  by  the  state,  on  the  relation  of 
the  State  Journal  Company,  for  writ  of  man- 
damus to  E.  A.  Klneval  and  others,  county 
commissioners  of  Boyd  coimty.    Writ  granted. 

Hall  &  Marlay,  for  relator.  N.  D.  Burch, 
for  respondents. 

AMES,  C.  This  case  is  submitted,  without 
evidence,  upon  a  return  to  an  alternatlTe  writ 
of  mandamus  Issued  originally  out  of  this 
court  The  writ  alleges  the  recovery  by  the 
relator  of  a  judgment  against  the  respondent 
county  In  the  year  1898;  that  said  judgment 
still  exists,  unsatlsfled;  and  that  the  county 
board  have  refused  repeated  requests  by  the 
relator  to  Include  the  judgment  in  their  an- 
nual estimates  of  county  expenses,  or  to  levy 
a  tax  for  Its  payment,  and  now  refuse  to  take 
any  such  action  In  the  year  1904.  The  an- 
swer admits  these  allegations,  aud  pleads  cer- 
tain new  matter  as  an  affirmative  excuse  or 
defense  for  failure  to  comply  with  what  ap- 
pears on  the  face  of  the  writ  to  be  a  lawful 
and  reasonable  demand  of  the  relator>^  Sec- 
tion 653  of  the  Code  enacts  that  the  only 
pleadings  in  a  proceeding  for  a  mandamus 
shall  be  an  alternative  writ  and  an  answer 
thereto.  It  follows,  of  necessity,  that  new 
matter  pleaded  as  a  defense  in  such  an  an- 
swer must  be  considered  as  constructively  de- 

Tt.  8m  Mandamus,  voL  S3,  Cent.  Dig.  J  2SZ. 


uled,  and  that  It  cannot  be  considered  by  tv 
court  unless  supported  by  evidence.^ 

Aside  from  the  new  matter  thus  pletde>l 
the  respondents  urge  three  reasons  wtiv  i 
peremptory  writ  should  not  Issue:    First,  lim 
court   will   not   take  original   jnrladlctim  o: 
suits  In  mandamus.  Involving  private  ligtus 
only;    citing  State  ex  rel.   Herpolsheima  t. 
Lincoln  Gas  Company,  38  Neb.  33,  56  X.  W. 
789;   State  ex  rel.  Clark  v.  School  District,  K 
Neb.  237,  66  N.  W.  791;    and  State  ei  rL 
Wyckoff  V.  Merrell,  38  Neb.  510,  X  S.  W 
1082.     The   rule   announced    in    those  dim- 
cases  does  not,  however,  go  to  the  Inheiait 
jurisdiction  of  the  court,  and  the  reason  tx 
It  given  in  the  first  named  does  not  appl;  to 
a  case  submitted  upon  the  pleadings  aiooe. 
and  thus  presenting  nothing  for  determimtuj 
but  questions  of  law.    We  think  that  a  nii 
declining  jurisdiction  in   such   causes  wonl'j 
be  unreasonable.    Second,  it  Is  said  tbit  nl^ 
division  6,  S  25,  c.  18,  art  1,  of  the  Compiled 
Statutes  of  1901,  does  not  require  the  indO' 
sion  in  the  annual  estimates  of  county  iodelX' 
edness  evidenced  by  judgments,  but  onlf  soch 
as  is  "evidenced  by  bonds,  coupons  or  wir- 
rants  legally   Issued,"  and   that  article  i  ol 
chapter  77  of  the  Statutes  is  a  special  aa 
and  provides  expressly  for  a  levy  for  tbe  ft}- 
ment  of  judgments  in  addition  to  the  amouat 
required    to    defray    current    expenses,  as 
shown    by   the    estimate    as    finally   lene^l 
This  proposition  is,  we  think,  true;  bot  u 
the  command 'of  the  writ  Is  not  only  toil- 
dude  tbe  item  in  the  estimate,  bot  to  leTj  s 
tax  toi  its  payment  which  is  tbe  ultimiie 
object  of  the  action,   and   the  ioclusioo  ol 
the  Item  Is  only  preliminary  thereto,  tnd  In 
consonance    with    good    and    not   unlavrlc: 
practice,  we  are  of  opinion  that  tbe  objec- 
tion is  of  too  little  gravity  to  call  for  a  de 
nial   of  the  writ    Finally,   It  is  8ags«^«> 
that  the  application  is  premature,  because 
the  time  has  not  yet  arrived  when  tbe  act 
demanded  of  tbe  respondents  can  be  law- 
fully performed,  and  that  the  allegations  of 
the  alternative  writ  are  merely  anticipati"? 
of  future  alleged  breach  of  duty;  citing  State 
ex  rel.   Mitchell  v.   School   District,  8  Neb 
92.    But  we  do  not  think  that  decisioo  i' 
In  point.    It  sufficiently  appears  botb  tnQ 
the  writ  and  aus^Ye^  that  the  county  boani 
of  the  county  have  repeatedly  not  only  fail- 
ed and  neglected  during  the  past  five  jtnf 
since  the  rendition  of  the  Judgment  to  to- 
elude  the  same  In  either  the  annual  efti- 
mate  or  levy,  but  that  they  have  refused  so 
to  do  in  the  coming  year.    This,  in  our  ofio- 
ion,  amounts  to  a  present  breach  of  a  P^ 
existing  duty,   within   the  meanhig  of  tb^ 
rule   laid  down   In   the  case  last  cited.  !> 
may    be    true,    as    counsel    for   respondent? 
urges,  that  if,  after  the  stated  times  for  ic 
ing  these  acts  shall  have  elapsed,  it  8h.ill  l« 
found  that  tbe  board  have  neglected  tbei' 
performance,  they  may  be  compelled  to  ic^' 
semble   and  do  them;    and  it  may  also  t<' 
that  the  court  cannot  by  a  writ  of  imi"|^ 
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mu8,  amend  tbe  vtatnte  wltb  reference  to 
the  time  of  publishing  an  estimate  or  levy- 
ing a  tax.  If  the  board  should  at  any  but 
ttae  statutory  time  voluntarily  do  either  of 
these  things,  their  record  would  doubtless 
be  void.  Can  the  court,  by  writ  of  manda- 
mos,  Impart  validity  to  official  action  which 
•^ould  otherwise  be  void?  We  do  not  feel 
compelled  to  answer  that  question,  because 
we  think  the  pleadings  show  sufficiently  such 
a  fixed  determination  by  the  respondents  to 
refuse  performance,  and  such  a  persistency 
In  so  doing  hitherto,  as  amounts  to  a  present 
breach  of  duty. 

It  Is  recommended  that  a  peremptory  writ 
of  mandamus  Issue  as  prayed. 

SASTINOS  and  OLDHAM,  CO.,  concur. 

FEB  CURIAM.  The  conclusions  reached 
by  tbe  Commissioners  are  approved,  and,  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cisioD  of  the  cause,  It  is  ordered  that  a  per- 
emptory writ  of  mandamus  Issue  as  prayed. 


lilNTON  T.  GATHERS. 
(Supreme  Court  of  Nebraska.    Dec.  16,  1908.) 

BURDBN  OP  PROOF-AVOIDANCHI  OP  8BTTLB- 

MBNT. 

1.  The  burden  of  proof  is  upon  the  party  ad- 
mittlDg  a  settlement  to  establish  the  facts  re- 
lied on  in  avoidance  thereof. 

(Syllabns  by  tbe  Conrt.) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Estelle,  Judge. 

Action  by  John  T.  Cathers  against  Phoebe 
R.  B.  E.  Linton  and  another.  Judgment  for 
plaintiff,  and  defendant  above  named  brings 
error.    Reversed. 

See  95  N.  W.  1014. 

Jobn  O.  Yeiser,  fbr  plaintiff  In  error.  John 
T.  Cathers  and  Byron  O.  Bnrbank,  for  defend- 
ant in  error. 

OLDHAM,  O.  This  was  an  action  by  plain- 
tiff against  the  defendants  for  attorney,  fees. 
It  appears  that  the  cause  was  originally  insti- 
tuted In  the  district  conrt  of  Douglas  county, 
Neb.,  on  November  5,  1900,  the  amount  then 
claimed  being  in  excess  of  $5,000.  The  cause 
appears  to  have  lingered  on  the  docket  until 
October  6,  1902,  when  defendants  each  filed 
B  second  amended  and  supplemental  answer, 
alleging,  among  other  things,  that  since  the 
issues  were  joined  in  the  cause,  and  on  May 
18,  1901,  tbe  plaintiff  and  defendants  entered 
into  a  full  and  complete  settlement  of  the 
pending  cause  and  all  claims  and  demands 
stated  therein;  that  a  memorandum  of  said 
agreement  was  reduced  to  writing,  signed  by 
plaintiff  and  delivered  to  defendants,  a  copy 


T  1.  See  CSompromUe  and  Settlement,  vol.  10,  Cant. 
Dls.  i  91. 


of  which  was  attached  to  and  made  a  part 
of  the  answer;  and  that  the  services  were 
unsklllfuUy  performed  and  of  no  value.  There 
were  other  things  In  the  answer,  which  need 
not  be  discussed.  Plaintiff,  In  his  reply  to  the 
amended  answers,  alleged  that  the  memoran- 
dum set  up  in  defendants'  answers  referred 
to  another  suit,  and  not  to  the  one  now  pend- 
ing; admitted  that  there  was  a  settlement 
between  plaintiff  and  the  defendants,  in  which 
plaintiff,  on  certain  conditions  set  forth,  did 
agree  to  dismiss  the  case  now  pending.  He 
then  pleads  In  avoidance  of  the  settlement 
tliat  It  was  procured  by  fraud,  and  that  the 
conditions  have  not  been  fully  performed  by 
the  defendants;  that  the  money  actually  paid 
at  the  time  of  the  settlement  was  less  than 
the  amount  then  due  him  on  a  certain  Judg- 
ment Included  in  the  seUIement,  and  asks 
that  his  cause  of  action  be  continued  for  the 
sum  of  $2,650  attorney  fees.  Under  issues 
thus  joined,  the  cause  was  tried  to  a  jury. 
Verdict  was  returned  for  plaintiff  for  $1,100. 
There  was  judgment  on  the  verdict,  and  de- 
fendant brings  error  to  this  court 

At  the  trial  of  the  cause  defendants  offered 
in  evidence  the  written  memorandum  of  the 
settlement  pleaded  in  the  answer,  which  was 
admitted  without  objection,  and  is  as  follows: 

"In  the  District  Court  of  Douglas  County, 
Nebraska. 

"Doc.  66,  No.  261. 

"John  T.  Cathers  vs.  P.  R.  B.  B.  Linton. 

"Received  from  Mrs.  Phoebe  R.  E.  E.  Lin- 
ton, one  of  tbe  above  defendants.  Two  Thou- 
sand Six  Hundred  Sixty  Dollars  ($2,660)  in 
full  of  judgment  in  the  above  entitled  cause, 
as  follows:  Five  Hundred  Dollars  ($.'300» 
cash.  One  Thousand  Dollors  ($1,000)  by  check 
at  thirty  days  from  date  hereof,  and  the  mort- 
gage on  Argyle  Place  for  One  Thousand  and 
One  Hundred  Sixty  Dollars  ($1160)  for  one 
year.    May  18, 1001. 

"Also  I  agree  to  dismiss  tbe  cause  now  pend- 
ing in  the  District  (3ourt  of  Douglas  county. 

"This  to  settle  all  old  matters  up  to  date. 
"John  T.  Cathers." 

They  also  offered  In  evidence  a  letter  from 
plaintiff  to  defendant  Phoebe  R.  B.  E.  Linton, 
which  was  admitted  to  have  been  signed  by 
plaintiff  and  mailed  to  the  defendant,  and 
contains  the  following  reference  to  the  settle- 
ment of  May  18,  1901:  "I  supposed  you  knew 
of  the  settlement  between  Mr.  Lhiton  and 
myself  of  your  matters  last  May.  I  had  ceas- 
ed to  be  yotu-  attorney,  and  Mr.  Linton  came 
and  re-employed  me,  and  we  made  an  agree- 
ment whereby  all  matters  in  dispute  between  - 
us  were  settled  up  in  this  way:  I  was  to 
be  your  attorney  exclusively  In  all  matters 
here  in  Nebraska  on  condition  that  I  settle 
up  all  matters  then  in  dispute,  and  this  was 
agreed  to."  Plaintiff,  in  rebuttal,  introduced 
evidence  tending  to  impeach  the  settlement 
for  misrepresentation  and  fraud  alleged  to 
have  been  practiced  upon  him  by  defendants 
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in  procuring  such  settlement  This  perhaps 
la  all  that  need  be  stated  from  a  very  yoluml- 
nouB  record  to  reach  a  conclusion  necessary 
to  dispose  of  this  case. 

In  this  state  of  the  evidence  and  the  plead- 
ings, defendants  requested  the  court  to  in- 
struct the  Jury  tliat  the  burden  of  proof  was 
upon  plaintiff  to  establish  facts  necessary  to 
avoid  the  effect  of  the  settlement  This  the 
court  refused,  and  instructed  the  jury  tliat: 
"The  burden  of  proof  is  on  the  defendants  to 
show  that  there  bad  been  a  settlement  of  the 
claim  for  services  set  forth  in  plalntifTs  peti- 
tion; and  If,  by  a  preponderance  of  the  evi- 
dence, you  find  that  said  claim  had  been  set- 
tled as  alleged  in  defendants'  answer,  it  would 
then  be  your  duty  to  find  for  the  defendants." 
We  think  the  court  was  wrong  in  casting  the 
burden  upon  defendants  to  establish  a  settle- 
ment which  was  admitted  by  the  pleadings 
and  by  undisputed  evidence  to  have  been  en- 
tered into,  and  that  an  instruction  similar  in 
substance  to  that  asked  by  defendants  should 
have  been  given. 

It  is  therefore  recommended  that  the  judg- 
ment of  the  trial  court  be  reversed,  and  tliat 
the  cause  be  remanded  for  further  proceed- 
ings. 

AMES  and  ELA.STINaS,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings.  Reversed 
and  remanded. 


LINTON  et  al.  t.  GATHERS. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1903.) 

CONTINUANCE-RES     JUDICATA— EVIDENCE. 

1.  Action  of  the  trial  court  in  refusing  a  con- 
tinuance examined,  and  held  not  error. 

2.  Judgment  in  case  No.  13,246,  Linton  ▼. 
Cathers,  97  N.  W.  799,  held  not  a  bar  to  the 
action  in  the  instant  case. 

3.  Action  of  the  trial  court  in  the  admissioD 
and  exclusion  of  evidence  examined,  and  held 
not  error. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Jessen,  Judge. 

Action  by  Jolm  T.  Cathers  against  Phoebe 
R.  E.  E.  Linton  and  another.  Judgment  for 
plaintifT,  and  defendants  bring  error.  Af- 
firmed. 

John  O.  Yelser,  for  plaintiffs  In  error.  John 
T.  Cathers  and  Byron  G.  Burbank,  for  defend- 
ant in  error. 

OLDHAM,  0.  This  is  a  suit  between  plain- 
tiff and  defendants  for  attorney's  fees  and 
money  advanced  by  plaintiff  In  paying  costs 
and  in  paying  delinquent  taxes  for  the  ben- 
efit of  defendants.  The  petition  was  filed  in 
February,   1902,  about  a  year  after  the  al- 


leged settlement  between  tb 
memorandum  of  which  was 
opinion  between  the  same  pari 
13,246  (Just  decided)  97  N.  W. 
tiff's  amended  petition  he  car 
each  case  In  which  services 
have  been  rendered  and  by  r 
the  benefit  of  defenduits,  an^ 
count  of  the  petition  money  t 
been  expended  at  the  reque: 
use  of  defendants  is  itemized 
The  petition  also  sets  forth  th 
May  18,  1901,  commented  upoi 
In  case  No.  13,246,  supra.  Soi 
for  services  alleged  on  were 
to  this  settlement,  and  a  nun 
dered  after  the  settlement  he 
upon.  In  his  petition  plalnti 
burden  of  showing  facts  nec< 
the  effect  of  the  settlement 
swers  pleaded  the  settlement 
and  denied  that  the  services 
such  settlement  were  of  any  \ 
ged  mismanagement  of  the  ca 
plaintiff,  and  also  filed  a  ct 
damages  on  account  of  plaintl 
ment  of  the  cases.  On  issu 
there  was  a  trial  to  a  Jury, 
plaintiff,  and  defendants  brin 
court 

From  the  116  allegations  of 
our  attention  in  the  petition  In 
only  consider  such  as  present  q 
of  serious  attention,  for  most 
tions  are  vexatiously  frivolou 
numerous  errors  alleged  is  ai 
of  the  trial  court  in  refusing 
plication  for  a  continuance  be( 
Ing  of  an  amended  petition, 
petition  on  which  the  case  w 
was  but  a  more  detailed  sti 
facts  contained  In  the  orlglni 
set  up  no  new  cause  of  action, 
was  filed  December  4th,  and 
were  given  until  December  1 
which  we  think  afforded  reas 
defendants  to  plead  to  the  new 
is  no  showing  in  the  record 
suggests  an  abuse  of  discretloi 
trial  Judge  in  refusing  the  a] 
further  continuance. 

When  case  No.  13,246,  snpi 
for  trial,  the  Instant  case  was 
another  judge  of  the  same  a 
ants'  application  for  a  contlni 
ants  filed  a  motion  to  consol 
13,246,  supra,  with  this  case, 
an  examination  of  the  pleadi 
tlie  cases,  denied  the  request 
of  the  court  In  denying  the 
consolidation  is  now  urged  In 
proceedings  In  the  instant  a 
there  was  no  error  in  refusing  t 
of  these  cases.  They  were  nol 
same  time,  the  former  case  ht 
November  5,  1900;  and  also  A 
ton,  as  trustee,  was  not  a  part 
cause,  and  much  of  the  servic 
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^covered  for  In  thla  case  were  not  rendered 
111  more  than  a  year  after  the  filing  of  the 
onner  petition,  and  the  items  Bought  to  be 
ecovered  In  the  present  salt  are  plainly  dl- 
isible  from  the  Item  of  services  alleged  on 
D  the  former  case.  Consequently  the  Judg- 
aent  In  the  former  case  was  not  a  bar  to 
he  action  for  the  serrlces  alleged  to  have 
leen  rendered  In  the  present  salt  Beck  t. 
Jevereaux,  9  Neb.  109,  2  N.  W.  866;  Weeks 
'.  Wheeler,  41  Neb.  201,  59  N.  W.  654.  This 
anse  of  action  presented  little  bnt  disputed 
luestlona  of  fact  which  It  was  the  peculiar 
>rovlnce  of  the  Jury  to  determine.  FlalntUT, 
18  above  stated,  assumed  the  burden  of  sbow- 
ng  facts  In  avoidance  of  the  alleged  settle- 
nent  of  1901,  In  so  far  as  It  might  have  been 
aken  to  have  affected  any  of  the  services 
performed  by  him  for  defendants  prior  to 
Jiat  date.  The  Instructtons  of  the  court  dear- 
ly and  fairly  submitted  every  disputed  ques- 
tion to  the  jxarj.  There  are  numerous  errors 
alleged  on  the  admission  and  exclusion  of 
testimony.  We  have  examined  these  allega- 
tions patiently,  and  in  so  doing  have  plodded 
through  a  bnrdensome  recoid  of  630  pages, 
bnt  we  find  nothing  in  the  action  of  the  trial 
conrt  on  the  admission  or  exclusion  of  evi- 
dence that  was  In  any  wise  prejudicial  to  de- 
fendants. 

It  Is  therefore  recommended  that  the  Judg- 
moit  of  the  district  court  be  affirmed. 

AMES  and  HASTINGS,  OC,  concur. 

PER  OTTRLAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


LBIDIOH  V.  KEEVWL. 
(Snpreme  Oonrt  of  Nebraska.    Dec.  16,  1903.) 

APPEAL  —  REVIEW  —  CONTRACT    OP    EMPLOY- 
MENT —  COMPENSATION  —  PRESUMPTIONS  — 
INSTRUCTIONS— HARMLESS  ERROR. 
1.A  verdict  upon  fairly  conflicting  evidence 
will  not  be  dliturbed  in  error  proceedings  on 
the  assomption  that  it  is  not  sofSdently  sus- 
tained by  the  proof. 

2.  If  one  person  employ  another  at  an  agreed 
price  for  a  certain  time,  and  the  employment 
u  continned  after  the  expiration  of  the  time 
agreed  upon,  withont  any  new  agreement  as 
to  price,  the  presumption  is  that  the  parties 
understood  that  the  original  rate  of  compensa- 
tion is  also  to  be  continued ;  and  it  can  make 
DO  difference  that  there  may  be  some  change 
In  the  gervices  rendered  and  performed,  as 
that  there  shoold  be  an  increase  or  diminu- 
ti(Mi  of  the  labor,  so  loni;  as  it  is  clearly  with- 
in the  scope  of  the  original  employment. 

3.  This  presumption  does  not  arise  where 
there  la  no  agreement  fixing  the  amount  of 
^ages.  In  such  a  case  should  there  be ,  a 
change  of  employment,  the  value  of  the  serv- 
ices in  each  of  the  different  kinds  of  employ- 
ment is  a  qoMtion  of  fact  for  the  Jary. 

4.  Giving  an  erroneoos  instmction  is  not  re- 
Tenibie  error  where  it  is  apparent  from  the 
record  that  it  was  not  considered  by  the  jury 
hi  arriving  at  their  verdict. 

6-  It  is  proper  for  the  conrt  to  refuse  to  give 
an  Instruction  where  it  is  not  based  on  the 
facta  proven,  although  it  correctly  states  an 
abatract  principle  of  law. 

97  N.W.-61 


6.  Where  a  case  has  been  twice  tried,  and 
the  verdict  on  both  trials  is  in  favor  of  the 
plaintiff,  a  judgment  in  his  favor  should  not 
be  set  aside  unless  it  appears  to  be  clearly 
wrong. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  ^Lancaster  Comity; 
Cornish,  Judge.' 

"Not  to  be  officially  reported." 

Action  by  John  H.  Keever  against  George 
W.  Leldigh.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

See  96  N.  W.  106. 

J.  H.  Broedy  and  Halleck  F.  Rose,  for 
plaintiff  in  error.  0.  C.  Wright  and  Burkett 
&  Greenlee,  for  defendant  in  error. 

BARNES,  C.  John  H.  Keever  commenced 
this  action  in  tlie  district  court  of  Lancaster 
county  against  George  W.  Leldigh,  and  al- 
leged in  Ills  petition  for  a  first  cause  of  action, 
in  substance,  that  Leldigh  hired  Um  to  man- 
age bis  ice  business  at  Nebraska,  City,  and 
agreed  to  pay  him  for  such  services  f  1,000  per 
year;  that  he  entered  into  Leldlgh's  service 
on  May  1, 1893,  and  continued  therein,  by  vir- 
tue of  his  contract,  until  the  10th  day  of  April, 
1896;  that  there  accrued  to  him  as  wages  on 
account  of  such  employment  the  sum  of  |2,- 
917;  that  he  had  received  thereon  the  sum  of 
$1,915.86,  and  no  more;  and  prayed  Judgment 
for  the  balance  of  $1,001.64,  with  interest 
thereon  from  the  10th  day  of  April,  1896.  He 
also  alleged  that  the  sum  claimed  by  blm  was 
the  reasonable  value  of  the  services.  As  a 
second  cause  of  action  he  alleged  that  he 
loaned  Leldigh,  on  the  3d  day  of  May,  1893, 
the  sum  of  $300;  that  there  had  been  paid  to 
him  thereon  $75,  and  no  more;  that  the  bal- 
ance due  on  said  loan  was  the  sum  of  $226 
and  interest,  for  which  he  also  prayed  Judg- 
ment Leldigh,  by  his  answer,  admitted  that 
the  services  were  performed  for  him  by  Keev- 
er, but  denied  that  he  agreed  to  pay  him  the 
sum  of  $1,000  per  year  for  his  services,  or  any 
other  specified  sum,  and  alleged  that  the 
agreement  and  understanding  was  that  Keev- 
er should  have,  as  payment  therefor,  the  rea- 
sonable value  of  his  services,  which  it  was 
alleged  did  not  exceed  the  sum  of  $50  per 
month.  It  was  further  alleged  in  the  answer 
that  from  and  after  the  1st  day  of  June,  1895, 
Keever  did  not  render  any  services  in  the  ice 
business,  but  went  upon  Leldlgh's  farm, 
where  he  remained  for  the  balance  of  that 
year,  and  that  the  services  performed  on  the 
farm  were  not  worth  as  much  as  those  which 
had  been  performed  in  the  ice  business.  It 
was  further  alleged  in  the  answer  that  Keev- 
er, while  he  was  engaged  in  said  employment, 
collected  and  received  large  sums  of  money 
belonging  to  Leldigh,  for  wlilch  be  failed  to 
render  any  account  and  that  there  was  due 
from  him  to  Leldigh  on  account  thereof  the 
sum  of  $3,400.70,  for  which  Judgment  waa 
prayed.     The  reply  was,  in  substance  and 
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effect,  a  general  denial.  On  tbeae  lasnes  the 
cause  was  tried,  and  resulted  In  a  verdict  In 
favOT  of  Keever  for  $1,423.  Leldlgh  prose- 
cuted error,  and  on  a  hearing  In  this  court  the 
judgment  of  the  district  court  was  reversed, 
and  the  cause  rem^ded  for  a  new  trial.  96 
N.  W.  106.  The  second  trial  resulted  In  a 
verdict  In  Keever's  favor  for  the  sum  of  $800, 
and  Judgment  was  rendered  thereon.  Leldlgh 
again  prosecuted  error,  and  will  hereafter  be 
called  the  plaintiff. 

Counsel  contend  that  the  judgment  Is  not 
sustained  by  the  evidence.  A  careful  exam- 
ination of  the  record  convinces  us  that  this 
contention  cannot  be  maintained.  There  was 
a  sharp  conflict  in  the  evidence  on  the  main 
question  as  to  the  amount  of  compensation 
the  defendant  should  receive  for  the  services, 
which  It  is  admitted  were  rendered  by  him 
for  the  plaintiff.  Defendant  and  his  wife 
both  testified  that  the  agreement  was  that  he 
■hoold  receive  $1,000  per  year  therefor. 
While  plaintiff,  on  the  other  hand,  testified 
that  no  amount  of  compensation  was  agreed 
iqMD.  He  admitted,  however,  that  Us  former 
partner.  Mason,  was  receiving  from  the  firm 
the  sum  of  $1,000  per  year  for  the  same  serv- 
ices. It  was  practically  agreed  that  the  de- 
fendant had  received  $1,916.36,  and  it  was 
claimed  that  be  had  collected  and  retained 
money  belonging  to  the  plaintiff  amounting  to 
much  more  than  that  sum.  There  was  some 
testimony  to  establish  this  claim,  and  consid- 
erable evidence  was  offered  in  opposition 
thereto.  It  was  admitted  by  the  plaintiff  that 
he  borrowed  $300  of  defendant,  but  it  was 
Claimed  by  him  that  $150  of  it  had  been  re- 
paid. The  testimony,  however,  seems  to  es- 
tablish the  fact  that  only  $76  was  repaid. 
There  was  evidence  tending  to  show  that  one 
Item  of  $406,  collected  by  the  defendant,  had 
been  omitted  from  the  accounts.  This  fact, 
however,  was  disputed,  but  It  is  quite  clear 
from  an  examination  of  the  record  that  this 
sum  was  allowed  the  plaintiff.  So  it  appears 
from  a  careful  examination  of  all  of  the  evi- 
dence that  the  Jury  might  reasonably  have  ar- 
rived at  the  conclusion  that  there  was  due 
from  the  plaintiff  to  the  defendant  the  sum 
of  $800,  as  fixed  by  their  verdict  Therefore 
we  cannot  say  that  the  verdict,  so  far  as  the 
amount  of  it  is  concerned,  was  not  sustained 
by  the  evidence. 

It  Is  next  contended  that  the  court  erred  in 
giving  the  sixth  instruction  to  the  Jury.  By 
this  Instruction  the  Jury  were  told,  in  sub- 
stance, that  if  they  should  find  that  a  con- 
tract for  $1,000  per  year  in  payment  for  serv- 
ices was  made,  the  agreement  would  be  pre- 
sumed to  continue  from  year  to  year  during 
the  time  the  plaintiff  should  continue  in  the 
defendant's  employ,  unless  the  contract  was 
in  some  way  changed  by  an  agreement  of  the 
parties;  and  the  burden  of  proving  such 
change  or  modification  would  be  upon  the 
party  claiming  It  It  is  difficult  to  see  how 
error  can  be  predicated  on  this  instruction. 
Tlie  rule  undoubtedly  is  that,  if  one  person 


employ  another  at  an  agreed  p 
certain,  and  the  employment  is 
er  the  expiration  of  the  time 
without  any  new  agreement  a 
presumption  is  that  the  part 
that  the  original  rate  of  compc 
to  be  continued;  and  it  can  n 
ence  that  there  may  be  some 
service  required  and  performed 
be  an  Increase  or  diminution  c 
long  as  it  Is  clearly  within  th 
original  employment  The  res 
the  employe  remains  in  the  sai 
after  his  term  of  service  has  e 
making  demands  for  increased 
ployer  may  well  presume  tha 
compensation  is  expected  or  wi 
and,  having  acted  upon  that  pr 
failed  to  protect  himself  by  a 
the  employe  will  be  held  to  hi 
a  performance  of  the  service 
price.  The  rights  of  the  emplo 
ployer  are  mutual  and  redpro 
the  employer  permits  a  contl 
services  after  the  term  has  exi 
new  stipulation  as  to  the  price 
sumed  that  he  expected  and  ii 
for  the  services  the  original  con 
ulated.  Wallace  v.  Floyd,  29  I 
Dec.  620;  Ranck  v.  Albright 
Factory  Co.  v.  Richardson,  5  > 
Ing  Machine  Co.  v.  Bulkley,  i 
appears  from  the  evidence  that 
had  entered  upon  and  pextotme 
third  year's  services  before  he  ' 
plaintiff's  farm;  that  at  that  1 
tiff  said  to  him  that  he  desired 
into  the  ice  business;  tliat 
should  go  upon  the  farm,  and 
it,  and  help  the  boys  in  the  ice 
he  could;  and  that  nothing  wai 
amount  of  compensation  the  dc 
thereafter  receive.  If  it  be  t 
the  original  contract  was  en 
agreement  was  that  the  defen( 
celve  a  stipulated  sum  for  hL 
$1,000  per  year,  then  the  naturi 
required  to  be  performed  by  hi 
was  not  so  different  from  that 
ties  had  in  contemplation  wh( 
contract  was  made  as  to  rebui 
tlon  that  the  compensation  woi 
same.  Therefore  the  court  did 
ing  this  instruction. 

It  Is  further  contended  that  i 
in  giving  the  Jury  the  nini 
which  Is  as  follows:  "You 
that  if  you  should  find  that  ttie 
tract  between  the  plaintiff  and 
fixing  the  amount  of  compensa 
tiff  should  receive,  and  if  you  I 
tiff  was  employed  by  defendai 
of  defendant's  ice  business,  an 
employe  be  entered  upon  th< 
business,  then  the  law  woul 
agreement  on  the  part  of  the 
pay  the  plaintiff  what  would  b 
and  fair  compensation  as  man 
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buHlncM,  eren  tboagb  a  part  of  tbe  said  year 
waa  employed  upon  defendant's  farm."  This 
contention  Is  well  founded.  Wbat  wonld  be 
a  reasonable  compensation  In  managing  tbe 
plaintiff's  Ice  business  could  not  be  presumed 
to  be  a  reasonable  compensation  for  his  work 
upon  the  farm.  The  question  of  the  reason- 
ableness of  the  compensation  In  both  cases 
would  be  one  of  fact  for  the  Jury,  and  with- 
out doubt  tbe  court  erred  in  giving  this  in- 
struction. It  therefore  remains  for  us  to  de- 
termine whether  or  not  the  giving  of  this  In- 
stractlon  was  reTerslble  error.  If  the  Jury, 
In  arriving  at  their  verdict,  totally  disregard- 
ed this  instruction,  then  it  presents  no  ground 
for  a  reversal  of  the  Judgment.  An  exam- 
ination of  the  record  convinces  us  beyond 
question  that  the  Jury  found  that  there  was 
ian  express  contract  by  which  the  plaintiff 
agreed  to  pay  the  defendant  $1,000  per  year 
for  his  services  In  managing  the  ice  busi- 
ness. They  could  not  have  arrived  at  their 
verdict  from  any  other  basis,  or  any  different 
point  of  view.  The  defendant  would  be  en- 
titled npon  this  basis  to  receive  as  com- 
pensation for  the  entire  time  that  he  served 
the  plaintiff  $2,917,  as  claimed  in  his  petition. 
Tbe  fact  that  he  received  $1,916.36  Is  not 
questioned.  It  is  also  conceded  that  he  loan- 
ed plaintiff  the  sum  of  $300.  There  is  some 
dispute  as  to  the  amount  repaid,  but.  In  any 
event,  there  was  $150  due  the  defendant  on 
that  account,  making  the  sum  apparently  due 
him  $1,151.64,  without  interest  Deducting 
$405,  which  it  was  claimed  was  unaccounted 
for,  and  which  claim  is  not  seriously  ques- 
tioned, together  with  some  other  small  items, 
would  leave  the  balance  due  defendant  in 
the  neighborhood  of  $700.  This,  with  In- 
terest, would  amount  to  the  sum  found  due 
lilm  by  the  verdict.  There  seems  to  be  no 
other  basis  of  computation  which  would  pro- 
duce anything  like  this  result  If  the  de- 
fendant was  working  for  what  his  services 
were  reasonably  worth,  which,  according  to 
the  plaintiflTs  testimony,  would  not  exceed 
$50  per  month,  or  $600  per  year,  the  total 
amount  which  he  would  receive  for  the  three 
years  could  not  exceed  $1,800.  Add  to  that 
the  $150  which  it  is  conceded  was  due  him  on 
account  of  the  borrowed  money,  and  we  have 
$1,950,  the  total  amount  of  his  credit  The 
fact  that  he  had  received  $1,915.36  is  not  dis- 
puted, and  the  further  fact  that  be  bad  failed 
to  account  for  $405  may  be  considered  estab- 
lished. It  thus  appears  that  he  received  $2,- 
320.36.  This  would  have  given  plaintiff  the 
verdict  We  think  the  record  so  clearly  es- 
tablishes these  facts  that  we  can  fairly  say 
that  although  the  court  erred  in  giving  the 
ninth  Instruction,  such  error  resulted  In  no 
prejudice  whatever  to  the  rights  of  the  plain- 
tiff, and  the  Judgment  of  the  trial  court 
should  not  be  reversed  on  that  account 
Flower  v.  Nichols,  65  Neb.  314,  75  N.  W.  884; 
Maol  T.  Drexel,  65  Neb.  446,  76  N.  W.  163; 
Storz  V.  Finklesteln,  50  Xeb.  177,  69  N.  W. 
856;    Kaufmann  v.  Cooper,  46  Neb.  644,  65 


N.  W.  796:  Liberty  Ins.  Co.  T.  Khrlich,  42 
Neb.  653.  60  N.  W.  040. 

It  Is  also  contended  that  the  court  erred  in 
refusing  to  give  instruction  17  requested  by 
the  plaintiff,  which  reads  as  follows:  "The 
rule  that,  where  a  servant  employed  at  a  def- 
inite rate  of  wages  for  a  spedflc  term  contin- 
ues after  the  expiration  of  the  term  in  the 
same  service,  the  parties  are  presumed  to 
have  agreed  to  the  same  rate  of  wages,  does 
not  apply  where  the  character  of  the  services 
are,  by  the  concurrence  of  both  parties,  en- 
tirely changed,  so  that  additional  privileges 
are  accorded  to  the  servant  and  the  charac- 
ter of  the  work  and  the  measure  of  responsi- 
bility are  entirely  changed."  This  instruc- 
tion, while  good  as  an  abstract  proposition 
of  law,  does  not  apply  to  the  facts  in  this 
case.  As  above  stated,  the  defendant  had 
entered  upon  the  third  year  of  service,  and, 
according  to  his  testimony,  about  three 
months  of  the  year  had  expired  when  he  was 
told  to  take  charge  of  the  farm  and  assist 
the  boys  what  he  could  In  the  ice  business. 
Having  entered  upon  tbe  third  year  of  bis 
employment  the  presumption  Is,  where  no 
agreement  Is  shown,  that  he  would  receive 
tbe  same  wages  for  the  balance  of  the  year 
as  he  was  getting  for  that  portion  of  it  which 
had  already  expired,  and  it  is  not  shown  that 
the  change  in  the  nature  of  service  was  so 
complete,  absolute,  and  great  as  to  rebut 
that  presumption.  The  court  was  therefore 
right  in  refusing  to  give  this  instruction. 

It  further  appears  that  the  verdict  com- 
plained of  is  the  second  one  rendered  by  a 
Jury  In  this  case  In  favor  of  the  same  party, 
and  It  should  not  be  set  aside  unless  it  is 
clearly  wrong.  Where  different  trials  have 
resulted  in  verdicts  for  a  plaintiff,  the  Judg- 
ment of  the  trial  court  will  not  be  reversed 
and  set  aside,  unless  the  evidence  is  clearly 
insufficient  to  support  it  In  Dunbar  v. 
Briggs,  18  Neb.  94,  24  N.  W.  449,  it  was 
held  that  "When  a  case  has  been  tried  three 
times,  the  verdict  of  the  Jury  each  time  being 
In  favor  of  the  plaintiff,  the  court  will  not 
set  it  aside  unless  it  is  clearly  wrong." 

As  we  have  before  stated,  the  evidence  Is 
amply  sufficient  to  sustain  the  Judgment  and 
yet  notwithstanding  this  fact.  If  it  were 
clearly  shown  that  the  verdict  was  the  result 
of  the  erroneous  instruction,  we  would  not 
hesitate  to  set  It  aside.  But  believing  that  it 
clearly  appears  from  the  record  that  the  Jury 
totally  disregarded  this  instruction,  and  that 
it  in  no  manner  prejudiced  the  rights  of  the 
plaintiff,  we  recommend  that  the  Judgment 
of  the  district  court  be  affirmed. 

ALBERT  and  GLANVILLE,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Ciommlssloners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordere^  that  the  Judg- 
ment of  the  district  court  be  affirmed. 
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BUCKEB    V.    KOBFF'S    ESTATE. 
(Supreme  Court  of  Nebraska.    Bee.  16,  1903.) 

LIMITATIONS— ACKNOWLEDGMENT    OF    DEBT- 
SUFFICIENCY. 

1.  A  writing,  to  constitute  an  acknowledg- 
ment sufScient  to  take  a  debt  out  of  the  stat- 
ute of  limitations,  must  recognize  tlie  debt  as 
existing,  and  contain  notiiing  inconsistent  witli 
an  intention  on  the  part  of  the  debtor  to  pay  it. 

2.  Evidence  examined,  and  held  not  sufficient 
to  sustain  the  judgment  of  the  trial  court. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Otoe  County; 
Jeasen,  Judge. 

"Not  to  be  oflaclally  reported." 

Action  by  Henry  Bucker  against  the  es- 
tate of  Charles  H.  KorCr.  Judgment  for  de- 
fendant, and  plalntUt  brings  error.  Be- 
versed. 

Hayden  &  Wilson,  for  plaintiff  in  error. 
William  H.  Hayward,  John  Y.  Morgan,  and 
J(An  C.  Watson,  for  defendant  in  error. 

OLDHAM,  C.  This  is  an  action  by  plain- 
tiff, Henry  Bucker,  against  the  estate  of 
Charles  H.  Korff,  deceased,  on  two  promis- 
sory notes— one  dated  October  23,  1890,  for 
fl,230;  the  other  dated  September  24,  1890, 
for  $190.56;  each  due  one  year  after  date, 
and  bearing  Interest  at  the  rate  of  6  per 
cent.  The  claim  was  filed  against  the  estate 
in  the  probate  court  of  Otoe  county  on 
March  25,  1901,  and  was  allowed  against 
the  estate  May  22d  following.  An  appeal 
was  taken  by  the  administratrix  from  the 
Judgment  of  the  probate  court,  and,  on  trial 
in  the  district  court,  separate  answers  were 
filed  by  the  administratrix  and  beirs,  plead- 
ing the  statute  of  limitations  as  a  defense 
to  the  action.  On  trial  in  the  district  court 
a  jury  was  waived,  and  Judgment  was  en- 
tered for  the  estate,  and  plaintiff's  petition 
dismissed,  and  plaintiff  brings  error  to  this 
court. 

There  is  no  conflicting  testimony  in  the 
record.  The  only  question  is  as  to  the  suffi- 
ciency of  plalntitT's  evidence  to  show  an  ac- 
knowledgment In  writing  of  the  indebtedness 
within  the  statutory  period  of  limitation  by 
the  deceased.  To  determine  this  question, 
we  are  confined  to  the  evidence  properly  ad- 
mitted by  the  district  coiurt  This  evidence 
is  all  contained  In  the  correspondence  be- 
tween plalntitf  and  deceased  with  reference 
to  these  notes.  From  this  correspondence  it 
clearly  appears  that  plaintiff  and  deceased 
prior  to  the  year  1890  were  friends  and 
neighbors,  each  then  residing  in  Otoe  coun- 
ty, Neb.;  thai  deceased  was  Indebted  to 
plaintiff  for  money  borrowed  from  him;  that 
in  the  meantime  plaintiff  bad  removed  from 
Otoe  county  to  western  Nebraska,  near 
the  post  ofllce  of  Ehistis;  that  on  Novem- 
ber 4.  1890,  deceased  wrote  plaintiff.  Inclos- 
ing him  .two  notes,  one  of  $1,250,  and  the 
other  for  $190.55  (the  letter  explains  how  the 

fl.  See  LimiUtioa  of  Actions,  toL  tS,  Cent  Die. 
li  Ml,  CM. 


small  note  Is  made  up  to  include  accrut-d 
Interest);  that,  after  the  receipt  of  this  let- 
ter and  these  notes  by  the  plaintiff,  deceased 
continued  to  correspond  with  him  regularly 
concerning  this  Indebtedness,  and  each  year 
asked  to  have  it  continued,  and  Indoeed 
money  annually  sufficient  to  pay  the  interest 
on  the  two  notes  up  to  and  including  the 
year  1895;  that,  at  each  payment  of  Interest, 
deceased  expressed  a  desire  to  retain  the 
money  for  another  year,  if  plaintiff  could 
accommodate  him.  On  November  16,  lS*i^ 
deceased  wrote  the  plaintiff  a  letter  wtiieh 
contained,  among  other  things,  the  following: 
"Dear  Ftiend,  you  ask  me  if  I  wisli  to  ke<>p 
the  money  yet  I  am  glad  yon  do  not  need  it 
at  present  I  can  make  good  use  of  it  yet,  as 
collections  were  hard  to  make  during  the 
last  year.  •  •  •  That  this  letter  will 
reach  you  in  good  health  is  the  wish  of  your 
friend." 

It  is  contended  by  counsel  for  the  estate, 
and,  no  doubt,  was  so  held  by  tbe  learned 
trial  Judge,  that  this  correspondence  is  not 
sufficiently  definite  to  identify  a  recognition 
in  writing  of  the  notes  sued  upon,  and  that 
the  letter  does  not  contain  an  express  prom- 
ise to  pay  the  notes.  With  this  contentiou 
we  are  unable  to  agree.  The  rule  in  this 
state  seems  to  be  well  set  forth  In  Harms  v. 
Freytag,  59  Neb.  859,  80  N.  W.  1089.  that 
"no  set  phrase  or  particular  form  of  language 
is  required.  Anything  that  will  indicate  that 
the  party  making  the  acknowledgment  ad- 
mits that  he  Is  still  •  •  •  held  for  its 
liquidation  and  payment  is  sufficient  to  re- 
vive the  debt  or  claim."  The  language  con- 
tained in  tbe  letter  quoted  from,  we  think, 
clearly  Implies  a  recognition  of  the  debt  and 
a  request  for  forbearance  of  the  collection  of 
the  notes,  and  impliedly  a  promise  to  pay 
them;  and  this  letter,  following  as  It  does 
in  the  line  of  the  continued  correspondence 
between  these  parties  with  reference  to  these 
Identical  notes,  could  not  we  think,  be  prop- 
erly construed  to  refer  to  any  other  or  differ- 
ent Indebtedness  than  that  evidenced  by  the 
notes.  In  Manchester  v.  Braedner  (N.  T.)  14 
N.  E.  411,  1  Am.  St  Bep.  831,  it  is  held  that 
a  "writing,  to  constitute  acknowledgment 
sufficient  to  take  debt  out  of  the  statute  of 
limitations,  must  recognize  the  debt  as  ex- 
isting, and  contain  nothing  Inconsistent  wltb 
an  intention  on  the  part  of  the  debtor  to  pay 
it"  Bnmsey  v.  Settle's  Estate  (Mich.)  79  N. 
W.  679. 

We  are  therefore  of  the  opinion  that  the 
learned  trial  conrt  erred  in  dismissing  plain- 
tiff's petition,  and  recommend  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
tbe  cause  remanded  for  further  proceedings. 

AMES  and  HASTINGS,  CO.,  concur. 

FEB  CUBIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  tbe  adoption  of  tbe  reoom- 
mendations  made  will  result  In  a  right  ded- 
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Blon  of  the  case,  it  Is  ordered  that  the  Judg- 
ment 9t  the  district  court  be  reversed,  and 
that  the  cause  be  remanded  Cor  further  pro- 
ceedings according  to  law. 


STANSBUBT  t.  STOBBB  et  si. 
(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

APPBAIr-PRBSUMPTIONS— RECORD— AFFIDA- 
VITS—BILL  OF  EXCKPTI0N3— PLEAD- 
ING—AMENDMENT. 

1.  The  judgments  and  orders  of  the  district 
eonrt  are  presumptiTely  right,  and  will  not  be 
reversed  unless  error  afflrmatirely  appears  in 
the  record. 

2.  Affldarlts  used  as  eridence  on  a  hearing 
in  the  district  court  cannot  be  considered  by 
the  Supreme  Court  unless  they  are  made  a 
part  of  the  record  by  being  embodied  in  a  bill 
of  exceptions. 

3.  Where,  on  an  appeal  in  equity  from  ji 
judgment  of  the  district  court,  the  record  con- 
tains no  bill  of  exceptions,  and  the  pleadings 
are  sufficient  to  support  the  judgment,  it  will 
be  affirmed. 

4.  An  application  on  the  part  of  appellant  to 
amend  his  petition,  liaving  been  made  after 
the  entry  of  the  final  judgment  dismissing  the 
case,  came  too  late,  and  was  properly  refused. 

(Syllabus  by  the  Court.) 

Oommissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Nuckolls 
County;  Estelle,  Judge. 

Action  by  William  Stansbury  against  M.  S. 
Storer  and  Samuel  Ellis.  Judgment  for  de- 
fendants, and  plalntlfl  appeals.    Affirmed. 

Cole  &  Brown,  for  appellant  B.  A.  Searle 
and  C.  B.  Adams,  for  appellees. 

BABNBS,  a  This  action  was  a  suit  in 
equity  originally  commenced  in  the  district 
court  of  Nuckolls  county  to  perpetually  re- 
strain the  appellees  from  doing  certain  acts 
to  the  alleged  irreparable  injury  of  the  ap- 
pellant. When  the  action  was  commenced, 
a  temporary  injunction  was  allowed.  On 
the  final  hearing  the  defendants  demurred 
to  the  plaintUTs  petition.  The  demurrer  was 
sustained,  and  plaintiff  declined  to  further 
plead,  but  brought  the  action  to  this  court 
by  a  petition  in  error.  On  the  hearing  it 
was  found  tliat  the  record  contained  no  final 
Judgment,  and  for  that  reason  the  petition 
in  error  was  dismissed.  See  Stansbury  t. 
Storer  (Neb.)  91  N.  W.  197.  When  the  man- 
date was  returned  to  the  district  court,  the 
d^endants  filed  a  motion  to  correct  the  rec- 
ord by  entering  the  final  Judgrment  rendered 
by  the  court  at  the  previons  hearing.  This 
motion  was  supported  by  affidavits  on  the  one 
hand,  and  opposed  by  them  on  the  other. 
The  court,  on  consideration  of  the  evidence, 
found  for  the  defendants,  and  entered  the 
final  Judgment  from  which  the  plaintiff  now 
appeals.  An  examination  of  the  record  dis- 
closes that  it  contains  no  bill  of  exceptions, 
and  the  certlflcate  of  the  clerk  of  the  district 
court  to  the  transcript,  which  is  all  there  is 
before  us,  does  not  Include  or  mention  the 
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affidavits  used  on  the  hearing  in  that  court. 
It  has  been  so  frequently  held  by  us  that 
affidavits  presented  as  evidence  on  a  hearing 
in  the  district  court  will  not  be  examined  in 
the  Supreme  Court,  unless  made  a  ]?art  of  the 
record  by  being  embodied  in  a  bill  of  excep- 
tions, that  this  is  no  longer  an  open  question. 
McMurtry  v.  State,  19  Neb.  147,  26  N.  W. 
915;  Burke  v.  Pepper,  29  Neb.  822,  46  N. 
W.  466;  McCarn  v.  Cooley,  80  Neb.  657,  46 
N.  W.  715;  Beard  v.  Ringer,  41  Neb.  832,  60 
N.  W.  95;  Beers  v.  State,  24.  Neb.  614,  39 
N.  W.  700;  Korth  v.  State,  46  Neb.  631,  65 
N.  W.  792;  Norfolk  Nat.  Bank  v.  Job,  48 
Neb.  774,  67  N.  W.  781. 

The  Judgments  and  orders  of  the  district 
court  are  presumptively  right,  and  will  not 
be  reversed  unless  error  affirmatively  appears 
In  the  record.  Hobbs  v.  Warman,  63  Neb. 
703,  89  N.  W.  255;  Carter  v.  Gibson,  61  Neb. 
207,  85  N.  W.  45,  52  L.  R.  A.  468;  First  Nat. 
Bank  v.  Stockbam,  59  Neb.  305,  80  N.  W. 
899.  In  an  equity  case,  where  there  is  no 
bin  of  exceptions  preserved,  the  only  ques- 
tion presented  by  the  record  Is  whether  the 
decree  Is  supported  by  the  pleadings.  Petti- 
bone  V.  Fitzgerald,  62  Neb.  869,  88  N.  W. 
143.  The  pleadings  in  this  case  seem  to  be 
sufficient  to  sustain  the  Judgment  of  the  dis- 
trict court  Therefore  there  is  nothing  fur- 
ther for  our  consideration. 

The  appellant  contends,  however,  that  the 
court  should  have  permitted  him  to  amend 
his  petition  in  accordance  with  the  request 
presented  for  that  purpose.  If  the  Judgment 
of  the  district  court  dismissing  the  action 
was  right,  as  we  must  assume  it  was,  the 
application  to  amend  came  too  late,  and  was 
properly  denied. 

For  the  foregoing  reasons,  we  recommend 
that  the  Judgment  of  the  district  court  be  af- 
firmed. 

ALBBRT  and  GliANVILLE,  GC,  concur. 

FEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


BANKING  HOUSE  OF  A.  CASTBTTER  v. 

DUKES  et  al.' 
(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

JUDGMENT-COLLATERAL  ATTACK-JTHUSDIC- 
TION. 

1.  All  presumptions  are  in  favor  of  the  regu- 
larity of  the  proceedings  of  courts  of  record, 
when  collateraliy  assailed;  and,  even  though 
the  jurisdiction  of  the  court  was  Irregularly 
or  erroneously  exercised,  the  judgment  will  be 
final,  as  between  the  psxties  and  their  privies. 

2.  Where  the  steps  by  which  a  court  of  gen- 
eral Jurisdiction  is  supposed  to  have  acquired 
Jurisdiction  are  all  shown  by  the  record,  and  It 
appears  from  an  examination  of  the  face  of  the 
record,  without  recourse  to  extraneous  matter, 
that  the  court  acted  without  Jurisdiction,  Aen 
the  judgment  is  a  mere  nullity,  and  may  be  at- 
tacked collaterally. 

(Syllabus  by  the  Court) 
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Gommlssioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Washington 
County;"  Day,  Judge. 

Action  by  Bertha  M.  Dukes  against  the 
Banking  House  of  A.  Castetter  and  others. 
Judgment  for  plaintiff,  and  the  bank  brlnp 
error.     Reversed. 

Jefferls  &  Howell,  for  plaintiff  In  error. 
Lysle  I.  Abbott,  for  defendants  in  error. 

LETTON,  C.  This  action  was  brought  by 
Bertha  M.  Dukes,  formerly  Bertha  M.  Stew- 
art, against  the  defendants  Stockton  and 
Cook  and  the  Banking  House  of  A.  Castetter 
to  recover  rents  for  the  undivided  one-half 
of  lots  1  and  2  In  block  46  in  the  town  of 
Blair.  She  states  the  lots  were  at  one  time 
the  property  of  her  former  husband,  Edgar 
A.  Stewart,  and  were  decreed  to  her  as  ali- 
mony In  an  action  for  divorce  brought  by  her 
in  said  court  against  him.  The  defendants 
Stockton  and  Cook  answered,  admitting  their 
liability  to  pay  rent  for  the  premises,  and 
their  readiness  to  pay  the  same,  but  alleging 
there  are  divers  claimants  for  the  same,  and 
asking  the  court  to  adjudge  to  whom  the 
rent  belongs.  The  Banking  House  of  A.  Cas- 
tetter answered,  setting  up  title  in  Edgar 
A.  Stewart,  and  an  assignment  of  the  rent 
to  it  by  him,  and  further  asserting  that  the 
decree  In  which  the  property  is  sought  to  be 
set  apart  to  plaintiff  as  alimony  was  ren- 
dered without  jurisdiction  and  is  void,  and 
by  cross-petition  asking  Judgment  for  the 
rent  against  Stockton  and  Cook.  The  court 
found  for  the  plaintiff  and  against  defend- 
ants Stockton  and  Cook,  and  dismissed  the 
answer  and  cross-petition  of  the  bank. 

The  decision  of  the  case  rests  upon  the 
question  whether  or  not  the  district  court  of 
Washington  county  had  Jurisdiction  in  a  cer- 
tain action  for  divorce  to  render  a  decree 
setting  over  in  fee  to  the  plaintiff  therein 
certain  real  estate  as  alimony.  The  petition 
in  the  divorce  case  contained  the  following 
alleEfations  relating  to  the  real  estate  of  the 
defendant,  and  no  others:  "Plaintiff  further 
alleges  that  the  defendant  is  seised  in  fee 
simple  of  lot  17  in  block  57  in  the  city  of 
Blair,  Nebraska,  on  which  is  situate  a  dwell- 
ing and  other  .buildings  in  which  this  plain- 
tiff now  resides  and  has  for  many  years  re- 
sided with  the  defendant,  and  it  is  their 
homestead,  and  has  been  such  homestead  for 
years,  under  the  laws  of  the  state  of  Ne- 
braska. The  defendant  is  also  seised  in  fee 
simple  of  the  undivided  one-half  CVii)  of  lots 
1  and  2  In  block  46  in  the  city  of  Blair 
aforesaid,  and  also  owns  ten  acres,  well  im- 
proved, adjoining  the  dty  of  Blair.  And 
plaintiff  further  alleges  that  the  defendant 
Is  heavily  in  debt,  as  affiant  has  been  in- 
formed and  believes,  to  the  full  value  of  said 
property,  other  than  the  homestead  upon 
which  plaintiff  resides."  Personal  service 
was  made  upon  the  defendant,  and  default 
was  made  by  Mm.    The  prayer  and  the  de- 


cree. 80  far  as  concerned  tl 
were  as  follows:  "And  the 
finds  that  at  the  time  of  the  i 
of  this  action  the  defendant 
fee  simple  of  lot  17  in  block 
of  Blair,  Nebraska,  and  also 
one-half  of  lots  1  and  2  In  bl 
Ing  the  buildings  thereon  an 
tenances;  also  the  east  ^  of 
the  southwest  %  of  the  north 
tion  13,  township  IS  north,  of 
in  Washington  county,  Nebra 
court  further  finds  that  the  pi 
Bides  upon  lot  17  in  block  57 
that  the  same  is  her  homest 
court  further  finds  that  the  d( 
a  suitable  person  to  have  the 
and  education  of  their  said 
that  the  plaintiff  is  In  all  re 
and  competent  to  have  such 
education,  and  custody  of  sw 
It  is  therefore  considered,  adj 
creed  by  the  court  that  the  b 
mony  heretofore  existing  be( 
and  defendant  be  wholly  can( 
and  set  at  naught,  and  the  pi 
she  is  hereby,  divorced  from 
that  the  plaintiff  have  the  can 
education  of  their  minor  chili 
sie  Stewart;  that  all  the  propi 
in  tills  decree  be  decreed  to  tl 
the  support  and  maintenance  < 
her  said  child;  and  ttiat  a  c< 
cree  may  be  spread  upon  t 
Washington  county,  Nebraska, 
when  so  spread,  shall  operate 
ance  of  all  of  said  property  n 
session  of  the  plaintiff,  such 
furniture  and  all  other  articlei 
plaintiff.  •  •  •"  Mrs.  Stew 
married  one  Dukes.  The  cont 
case  is  over  the  right  to  coUe 
tite  undivided  one-half  of  lots 
of  course,  depending  upon  the 
whether  or  not  the  title  of  Ed 
was  divested  by  the  decree 
proceeding,  and  passed  tbereb; 
Stewart,  now  Dukes. 

This  is  a  collateral  attack  ' 
ment  of  a  court  of  general  Jui 
rule  is  elementary  that  all  pn 
in  favor  of  the  regularity  of  t 
of  courts  of  record,  when  coil 
ed,  and,  even  though  the  juri 
court  was  irregularly  or   err 
clsed,  the  judgment  will  be  fli 
the  parties  and  their  privies.    ] 
man,  24  Neb.  490,  39  N.  W. 
Miles,  43  Neb.  686,  62  N.  W. 
v.  State,  48  Neb.  316,  67  N.  V 
the  district  court  of  Washlngt 
absolutely   without   Jurisdicti( 
property,  the  title  to  which  is 
over  to  Mrs.  Stewart  as  a  lime 
must  stand  as  final,  and  Mrs. 
Dukes,  be  entitled  to  recover 
same    from    the   defendants 
Cook. 
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To  wbat  extent  may  the  Jurisdiction  of  a 
court  of  general  Jurisdiction  be  Inquired  Into 
collaterally?     We  tbink  tbat  tbe  true  rule 
Is  laid  down  by  a  majority  of  tbe  cases,  and 
adopted  and  approved  by  tbis  court,  ylz.,  tbat 
where  tbe  steps  by  wbich  tbe  court  Is  sup- 
posed to  have  acquired  Jurisdiction  are  all 
shown  by  the  record,  and  it  appears  from  an 
examination  of  tbe  face  of  the  record,  with- 
out recourse  to  extraneous  matter,  tbat  the 
court  acted   without  Jurisdiction,   then  the 
Judgment  is  a  mere  nullity,  and  may  be  at- 
tacked collaterally.    Black  on  Judgments,  i 
21S;   Chicago.  B.  &  Q.  R.  Co.  t.  Hitchcock 
Co.,  60  Xeb.  722,  84  N.  W.  97;  Fogg  v,  Ellis, 
61  Neb.  829,  86  N.  W.  494.    The  record  must 
recite  all  the  Jurisdictional  facts,  for.  If  si- 
lent. Jurisdiction  la  presumed,  and  tbe  facts 
recited  most  be  insufficient  to  confer  Jurisdic- 
tion.   In  this  case,  as  shown  by  tbe  face  of 
tbe  record,  the  court  acquired  Jurisdiction  of 
the  defendant  by  personal  service  of  process, 
and  tbe  subject-matter  of  divorce  and  alimo- 
ny was  within  its  Jurisdiction.    It  has  often 
been  somewhat  loosely  stated  that,  if  a  court 
had  Jurisdiction  of  the  person   and  of  the 
subject-matter,  its  Judgments  were  not  sub- 
ject to  collateral  attack.    While  in  a  general 
sense  this  Is  true,  there  is  a  qualifying  prin- 
ciple that  Is  often  overlooked,  which  Is  that 
the  court  most  also  have  Jurisdiction  of  the 
particular  question  which  it  assumes  to  de- 
cide.   Mr.  Black  states  tbe  rule  as  follows: 
"In  order  to  the  validity  of  a  Judgment,  tbe 
court  must  have  Jurisdiction  of  the  persona, 
of  the  subject-matter,  and  of  tbe  particular 
question  which  it  assumes  to  decide.    •    •    • 
It  cannot  adjudicate  upon  a  subject  which 
does  not  fall  within  its  province  as  defined 
or  limited  by  law.    Neither  can  it  go  beyond 
the  issues,  and  pass  upon  a  matter  which 
the  parties  neither  submitted  nor  Intended  to 
submit   for   Its  determination."     Black  on 
Judgments,  S  21B.    It  is  quite  difficult  to  rec- 
oncile the  cases  bearing  upon  this  subject 
Some  courts  give  a  liberal  construction  to  the 
rule,  and  others  are  strict  constructlODists, 
and  it  Is  not  seldom  that  the  decisions  of  tbe 
same  court  are  not  reconcilable  in  principle 
with  each  other.    But  hi  this  state  the  ques- 
tion seems  to  be  foreclosed.    In  State  v.  Hav- 
erly,  62  Neb.  787,  87  N.  W.  959,  Judge  Hol- 
comb  says:    "It  Is  fundamental  that  a  Judg- 
ment or  final  order  made  In  the  trial  of  a 
case  must  be  founded  upon  and  within  tbe 
Issues  as  made  by  the  pleadings."    Says  Sul- 
livan, J.,  hi  State  V.  Dickinson,  C9  Neb.  753, 
758,  82  N.  W.  16:    "It  Is  a  rule  everywhere 
recognized  by  courts  administering  our  sys- 
tem of  Jurisprudence  that  tbe  relief  awarded 
by  a  court  must  resiwnd  to  the  Issues— must 
be  within  the  case  made  by  tbe  pleadings"; 
citing  Kitchen  Bros.  Hotel  Co.  v.  Hammond, 
30  Neb.  618,  46  N.  W.  920;  Whitney  v.  Levon, 
34  Neb.  443,   51   N.  W.  972;    Lincoln  Nat 
Bank  V.  Virgin,  36  Neb.  735.  55  N.  W.  218, 
38  Am.  St.  Rep.  747;  Rockford  Watch  Co.  t. 
Maolfoid.  36  Neb.  801,  55  N.  W.  236;  Rosa  ▼. 


Sumner,  57  Neb.  588,  78  N.  W.  264.  See, 
also.  Alter  v.  State  ex  rel.  Koimtze  Bros.,  62 
Neb.  239,  86  N.  W.  1060.  Also,  In  Lhicoln  Nat 
Bank  v.  Virgin,  36  Neb.  735,  55  N.  W.  218» 
88  Am.  St  Rep.  747,  the  court  by  Poet  J., 
says:  "This  case  rests  upon  an  entirely  dif- 
ferent principle  from  tho^  cases  in  which 
the  court  had  acquired  Jurisdiction  over  tbe 
subject  of  the  Judgment  or  decree.  In  such 
cases  the  determination  of  tbe  court  how- 
ever erroneous,  can  be  called  in  question  only 
by  direct  proceedings.  We  are  aware  that 
Mr.  Freeman,  in  bis  work  on  Judgments  (sec- 
tion 185a),  expresses  a  preference  for  the 
view  that  a  Judgment  is  erroneous,  merely, 
and  not  necessarily  void,  although  not  re- 
sponsive to  any  issue  of  law  or  fact  We  are, 
however,  unable  to  perceive  wherein  a  Judg- 
ment entered  by  a  court  confessedly  outside 
of  the  Issues  submitted  for  its  determination 
can  be  said  to  rest  upon  any  other  or  dJfTer- 
ent  principle  than  one  in  which  the  subject- 
matter  Is  entirely  foreign  to  the  Jurisdiction 
conferred  upon  It"  Citing  Spoors  v.  Coen, 
44  Ohio  St  497,  9  N.  B.  132;  Sheldon  v.  New- 
ton, 3  Ohio  St  494;  Strobe  T.  Downer,  13 
Wis.  11,  80  Am.  Dec  709;  Straight  v.  Har- 
ris, 14  Wis.  509;  Lewis  y.  Smith.  9  N.  Y. 
502,  61  Am.  Dec.  706;  Williamson  v.  Pro- 
basco,  8  N.  J.  Eq.  571;  Steele  v.  Palmer, 
41  Miss.  89;  Armstrong  v.  Barton,  42  Miss. 
506;  1  Black  on  Judgments,  184;  Ex  parte 
Lange,  18  WaU.  163,  21  L.  Bd.  872;  Seamster 
v.  Blackstock,  83  Va.  232,  2  S.  E.  36,  5  Am. 
St  Rep.  262;  Anthony  v.  Kasey,  83  Va.  338, 
5  S.  B.  176,  6  Am.  St  Rep.  277;  Munday  v. 
Vail,  34  N.  J.  Law,  418.  Tbe  reasoning  ap- 
plies with  greater  force  when,  as  in  this  case, 
tbe  defendant  makes  default  The  general 
rule  is  tbat  a  default  is  an  admission  of  such 
facts  only  as  are  properly  alleged  in  the  peti- 
tion or  complaint  Herman,  Estoppel,  i  63; 
Russell  V.  SburtleflT  (Colo.  Sup.)  65  Pac.  27. 

We  conclude,  therefore,  that  If  an  exam- 
ination of  tbe  entire  record  In  the  divorce 
case  shows  that  the  attempted  conveyance 
of  the  lots  In  question  to  the  plaintiff  therein 
as  alimony  was  in  excess  of  the  Jurisdiction 
of  the  district  court  the  decree,  so  far.  Is 
void,  and  may  be  attacked  collaterally. 

Tbe  petition,  so  far  as  It  relates  to  real  es- 
tate, alleges  that  the  defendant  is  tbe  owner 
of  lot  17  In  block  67  in  the  city  of  Blalr;  that 
It  Is  the  family  homestead;  tbat  the  de- 
fendant also  owned  an  undivided  one-half  of 
lots  1  and  2  In  block  46  of  the  city  of  Blalr, 
and  also  10  acres  of  land  adjoining  that  city. 
The  prayer,  so  far  as  relates  to  the  title  of 
real  estate.  Is  "•  •  •  tbat  the  defendant 
may  be  enjoined  from  In  any  way  or  manner 
interfering  with  tbe  possession  of  said  home- 
stead by  tbe  plaintiff,  *  •  •  and  tbat 
ui)on  the  final  bearing  she  may  be  decreed 
and  given  as  permanent  alimony  the  articles 
Of  household  furniture  and  other  effects  In 
said  dwelling,  and  also  the  bouse  and  lot 
above  referred  to,  being  lot  17  In  block  57 
aforesaid,  free  and  clear  of  any  debt  owing 
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by  the  said  defendant"  Tbe  finding  and  de- 
cree so  far  as  relates  to  real  estate  were  as 
follo-ws:  "And  the  court  further  finds  that 
at  tbe  time  of  the  commencement  of  this  ac- 
tion the  defendant  -was  seised  In  fee  simple 
of  lot  17  in  block  57  in  the  city  of  Blair. 
Nebraska,  and  also  the  undivided  one-half  of 
lots  1  and  2  In  tSlock  46,  including  the  build- 
ings thereon  and  their  appurtenances;  also 
the  east  %  of  the  west  %  of  the  southwest 
\i  of  the  northwest  M  of  the  northwest  %  of 
section  13,'  township  18  north,  of  range  11 
east.  In  Washington  county,  Nebraska.  And 
the  court  further  finds  that  the  plaintiff  now 
resides  upon  lot  17  in  block  57  aforesaid, 
and  that  the  same  is  her  homestead.  *  *  * 
It  Is  therefore  considered,  adjudged,  and  de- 
creed by  the  court  •  •  •  that  all  of  the 
property  mentioned  in  this  decree  be  decreed 
to  this  plaintiff  for  the  support  and  mainte- 
nance of  plaintiff  and  her  said  child,  and 
that  a  copy  of  this  decree  may  be  spread  up- 
on the  records  of  Washington  county,  Ne- 
braska, and  the  same,  when  so  spread,  shall 
operate  as  a  conveyance  of  all  of  said  prop- 
erty from  the  defendant  to  the  plaintiff. 
•  •  •"  It  will  be  seen  that  neither  in  the 
allegations  of  the  petition  nor  in  the  prayer 
is  there  any  lien,  title,  or  interest  In  the  un- 
divided one-half  of  lots  1  and  2  in  block  46 
claimed  by  the  plaintiff.  She  asks  specific- 
ally to  have  the  homestead  set  apart  to  her, 
but  seeks  no  action  affecting  tbe  title  to  the 
other  real  estate,  except  so  far  as  a  judg- 
ment for  temporary  alimony  might  affect  It. 
She  alleges  the  defendant  is  heavily  in  debt 
to  tbe  full  value  of  "said  property  other  than 
the  homestead,"  and  she  does  not  pray  for 
any  permanent  alimony  whatever.  The  peti- 
tion does  not  seek  to  set  tbe  powers  of  the 
court  in  action  in  any  respect  as  to  any  prop- 
erty but  the  homestead.  Upon  an  inspection 
of  the  allegations  of  tbe  petition,  the  defend- 
ant would  see  that  the  only  property  the  title 
to  which  was  called  in  question  was  the 
homestead,  and  would  further  see  that  no 
judgment  for  permanent  alimony  was  prayed 
for.  Under  this  state  of  facts,  can  it  be  said 
that  the  court  ever  acquired  jurisdiction  to 
take  from  him  the  title  and  ownership  of  his 
property  not  sought  to  be  affected  by  the 
pleadings?  He  has  never  bad  his  day  In 
court  with  reference  thereto.  He  apparently 
was  willing  to  let  his  wife  obtain  a  divorce, 
the  custody  of  the  child,  and  tbe  title  to  the 
homestead  and  household  property,  but  be 
was  not  advised  of  any  intention  on  her  part 
to  interfere  with  his  other  property.  With- 
out placing  any  weight  upon  tbe  fact  that  In 
divorce  proceedings  in  this  state  a  court  has 
no  power  to  set  aside  specific  property  as  ali- 
mony, unless,  perhaps,  by  consent  of  the 
parties  (Segear  v.  Segear,  23  Neb.  306,  .10  N. 
W.  536;  Nygren  t.  Nygren,  42  Neb.  40Js,  60 
N.  W.  885;  Leeder  v.  State,  65  Neb.  133,  75 
N.  W.  541),  It  seems  to  us  that  the  court 
clearly  exceeded  its  jurisdiction  in  so  far  as 
It  attempted  to  deal  with  the  real  estate  in 


controversy;  that,  while  It 
of  the  person  and  the  subjec 
ed  "jurisdiction  of  the  pi 
that  it  sought  to  decide";  ai 
eral  prayer  for  relief  could  : 
tending  its  action  beyond  t 
by  the  allegations  of  the  i 
specific  pixtions  of  tbe  prayc 
erwise  would  be  to  allow  i 
default,  to  enter  judgments  o 
affecting  the  property  right 
without  their  knowledge  « 
thus  deprive  them  of  their  i 
"due  process  of  law." 

We  are  of  the  opinion  that 
decree  in  the  divorce  case  ] 
over  and  convey  to  the  plal 
Stewart,  the  title  to  the  un 
of  lots  1  and  2  in  block  4 
buildings  thereon  and  theii 
In  the  city  of  Blair,  it  is  abs 
that  it  in  no  wise  affected  ' 
This  being  the  case,  the  pla! 
Dukes,  had  no  title  to  the  ] 
right  to  recover  the  rents, 
made  in  this  case  as  to  tl 
court  In  decreeing  the  bomesi 
tiff,  and  no  opinion  is  express 

We  recommend  that  tbe  , 
district  court  be  reversed. 

DUFPIB  and  KIRKPAT] 
eur. 

PER  CURIAM.  For  the  i 
the  foregoing  opinion,  tbe  J 
district  court  Is  reversed. 


HAZLETT  V.  BLAKI 

(Supreme  Court  of  Nebraska. 

ADMINISTRATOR— DISCHAB 
CONTINGENT   CL. 

1.  An  executor  or  administi 
or  may  be  removed  for  can: 
court  has  do  authority  to  dii 
cer  from  bis  trust  merely  np( 
of  what  is  called  a  "final  ace 

2.  The  trust  of  such  office) 
one,  and  his  formal  discharge 
final  accounting  does  not  desi 
but  merely  discharges  him  f 
the  past. 

3.  A  contingent  claim  does 
lute  within  the  meaning  of  tl 
until  it  becomes  a  claim  prope 
to  the  county  court  for  final  i 
claim  against  the  estate. 

(Syllabus  by  the  CJourt.) 

Commissioners'   Opinion. 
2.    Error   to   District   Court 
Letton,  Judge. 

Action  by  Alfred  Hazlett, 
Cornelia  D.  Blakely,  admliil 
llam  Blakely,  and  others.    J 
fendants,   and   plaintiff   brlj 
versed. 


T  L  Bee    Executors   and   Admli 
Cent  Dls.  {  ISO. 
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O.  H.  Johnson  and  Fulton  Jack,  tar  plain- 
tiff In  error.  Griggs,  Rlnaker  ft  Bibb,  for 
defendants  In  error. 

ALBERT,  O.     On  the  8th  day  of  April, 
1901,  Alfred  Hazlett,  as  receiver  of  the  Amer- 
ican Bank  of  Beatrice,  Neb.,  whom  we  shall 
hereafter  call  the  "plalntlfl,"  filed  a  petition 
In  the  county  court  of  Gage  county  against 
Cornelia   D.  Blakely,  administratrix  of  the 
estate  of  William  Blakely,  deceased,  and  his 
heirs  at  law,  whom  we  shall  hereafter  call 
the   "defendants,"  which,  omitting  the  for- 
mal parts,  is  as  follows:   "Comes  now  Alfred 
Hazlett,  receiver  of  the  American  Bank  of 
Beatrice,     Nebraska,     and     represents     and 
shows  to  the  court  that  he  Is  the  duly  ap- 
pointed, qnallfled,  and  acting  receiver  of  the 
American  Bank  of  Beatrice,  Nebraska,  a  cor- 
poration organized  nnder  the   laws  of  the 
state  of  Nebraska.    That  on  or  about  Jan- 
uary 2,  1898,  the  said  William  Blakely  died 
In  Gage  county,  Nebraska,  and  was  a  resi- 
dent of  said  county  and  state  at  the  time  of 
his  death.    That  on  the  4th  day  of  February, 
1S98,  Cornelia  D.  Blakely,  widow  of  said  Wil- 
liam Blakely,  was  duly  appointed  as  admin; 
Istratrlx  of  said  estate  of  William  Blakely, 
deceased,  and  qualified  as  such,  and  entered 
upon  the  duties  of  such  appointment     That 
on  the  28th  day  of  August,  1898,  the  said 
Alfred  Hazlett,  as  receiver  of  the  American 
Bank  of  Beatrice,  Nebraska,  began  an  action 
In  the  district  court  of  Gage  county,  Ne- 
braska, against  Danforth  E.  Alnsworth  and 
others,  stockholders  of  the  American  Bank 
of  Beatrice,  Nebraska,  to  enforce  against  the 
persons  defendant  In  such  action  their  lia- 
bility, under  the  statutes  and  Constitution  of 
the  state  of  Nebraska,  as  such  stockholders 
of   said   bank.    That   the    said    Cornelia    D. 
Blakely,  administratrix  of  the  estate  of  Wil- 
liam Blakely,  deceased,  was  made  a  party  In 
such  action,  the  said  William  Blakely  having 
been  a  stockholder  of  said  bank  at  the  time 
the  said  bank  became  Insolvent  and  also 
at  the  time  of  his  death.  In,  to  wit,  the 
amount  of  one  thousand  dollars  In  stock. 
That  the  said  Cornelia  B.  Blakely,  as  such 
administratrix  of  said  estate,  was  duly  serv- 
ed with  summons  in  said  action,  and  appear- 
ed and  defended  In  said  action  as  adminis- 
tratrix of  said  estate.    That  afterwards,  to 
wit,  on  the  13th  day  of  April,  1900,  Judgment 
and   decree   were  rendered   in   said   action 
against  the  said  ComeUa  B.  Blakely  as  such 
administratrix,    as   follows:     'That   plaintiff 
recover  of  and  from  Cornelia  D.  Blakely,  as 
administratrix  of  the  estate  of  William  D. 
Blakely,  deceased,  the  sum  of  $1,000,  but  that 
DO  execution  issue  therefor,  the  said  plaln- 
tlfl being  hereby  authorized  and  instructed 
to  proceed  In  the  county  court  of  Gage  coun- 
ty, Nebraska,  and  take  such  other  steps  as 
may  be  necessary  to  enforce  the  collection 
of  said  amount  from  the  said  estate  of  said 
William  Blakely,  deceased,  and  his  legal  rep- 
resentativea.'     That   the   claim   herein    set 


forth,  and  for  which  said  decree  and  judg- 
ment were  rendered,  was  a  contingent  claim, 
and  of  such  a  nature  that  the  same  could 
not  In  the  first  instance,  and  prior  to  the 
rendition  of  said  Judgment  and  decree,  be 
allowed  or  adjudicated  by  the  county  court 
of  Gage  county,  Nebraska,  for  the  reason 
that  under  the  laws  of  the  state  of  Nebraska 
It  was  necessary  that  an  action  to  enforce 
the  stockholders'  liability  in  favor  of  all 
creditors  be  brought  In  the  district  court  as 
an  action  in  eqiilty  and  against  all  stock- 
holders within  the  jurisdiction  of  said  court. 
That  the  said  Cornelia  D.  Blakely,  as  admin- 
istratrix of  the  estate  of  William  Blakely, 
contested  the  action  of  the  plaintiff  In  said 
district  court  upon  the  groim'd  and  for  the 
reason  that  the  same  had  not  been  presented 
to  and  filed  in  the  county  court  within  the 
time  prescribed  by  order  of  said  county  court 
for  presenting  claims.  And  upon  the  hearing 
of  said  cause  in  the  district  court  the  court 
held  adversely  to  said  contention  of  said  ad- 
ministratrix, and  entered  judgment  and  de- 
cree as  aforesaid,  and  that  the  said  liability 
then,  on  the  13th  day  of  April,  1900,  for  the 
first  time  became  absolute.  And  that  after 
the  said  Cornelia  D.  Blakely  had  been  served 
with  summons  In  and  had  appeared  in  said 
action  In  the  district  court  of  Gage  county, 
Nebraska,  and  knowing  that  said  cause  was 
pending  and  undetermined,  and  having  full 
knowledge  and  notice  of  the  existence  of 
said  claim  and  the  liability  of  said  estate 
therefor,  procured  an  order  for  the  settlement 
of  said  estate  and  for  the  discharge  of  her^ 
self  as  administratrix.  That  the  said  decree 
and  Judgment  and  liability  of  said  estate 
thereon  have  not  been  paid  or  satisfied,  nei- 
ther in  whole  or  In  part  That  at  the  time 
said  action  was  commenced  against  said  Cor- 
nelia B.  Blakely,  the  estate  of  said  William 
Blakely,  deceased,  was  solvent  and  she  had  In 
her  bands  and  possession  sufficient  property  to 
pay  said  claim,  and  that  her  discharge  as  ad- 
ministratrix was  procured  without  any  notice 
to  plaintiff  or  knowledge  thereof  on  plain- 
tiff's part  until  said  settiement  and  discharge 
had  been  procured.  This  claimant  therefore 
prays  that  this  his  claim  be  allowed  In  the 
sum  of  $1,000  and  interest  at  7  per  cent  per 
annum  from  April  13„  1900,  that  the  order 
closing  said  estate  and  discharging  said  ad- 
ministratrix be  set  aside,  and  that  the  order 
of  distribution  of  said  estate  be  vacated,  and 
that  the  said  Cornelia  D.  Blakely  be  requir- 
ed by  notice  served  upon  her  to  appear  and 
answer  this  application,  and  that  she  be  re- 
quired to  pay  said  claim  to  this  petitioner, 
and  for  such  other  and  further  relief  a&  may 
be  proper  in  the  premises." 

Among  the  written  objections  lnterx>osed 
by  the  defendants  to  the  granting  of  the 
prayer  of  the  petition  are  the  following: 
"(1)  Because  the  said  estate  of  the  said  Wil- 
liam Blakely,  deceased,  has  been  fully  ad- 
ministered upon  and  settled  within  the  time 
and  in  the  manner  provided  by  law,  and  a 
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anal  Older  and  decree  of  distribution  haa 
been  made  therein  dividing  and  dlsti'ibuting 
said  estate,  and  the  adiuinlstratrlz  of  said 
estate  bai  been  discharged  and  said  estate 
folly  closed  up  upon  the  9th  day  of  Novem- 
ber, 1898.  (2)  Because  the  time  limiting  the 
filing  of  claims  against  said  estate  expired 
upon  the  3d  day  of  August,  1898,  aa  per  the 
order  of  the  probate  court  of  Gage  county, 
Nebraslca,  made  upon  the  4th  day  of  Feb- 
ruary, 1808,  and  more  than  two  years  and 
eight  months  have  elapsed  since  the  time  for 
filing  claims  against  said  estate  expired." 

Upon  a  hearing  had  In  the  county  court  the 
relief  asked  by  the  plaintiff  was  denied,  and 
the  proceedings  dismissed.  The  plaintiff  then 
prosecuted  an  appeal  to  the  district  court, 
where  the  cause  was  submitted  on  the  same 
record.  The  parties  stipulated  that  the  facta 
stated  in  the  petition,  as  well  as  those  In- 
cluded in  the  objectious  filed,  were  true.  The 
only  evidence  offered  was  an  order  of  the 
district  court  showing  the  plaintiff's  authori- 
ty, as  receiver,  to  Institute  proceedings  of  this 
character.  The  district  court  found  In  favor 
of  the  defendants,  and  gave  Judgment  accord- 
ingly. The  plaintiff  brings  the  case  here  for 
review. 

It  will  be  observed  that  a  portion  of  the 
relief  sought  by  the  plaintiff  was  the  vaca- 
tion of  a  decree  of  final  settlement  and  an 
order  discharging  the  administratrix.  But 
we  do  not  thinlc  such  relief  Is  essential  to 
the  ultimate  relief  sought,  namely,  the  ex- 
amination and  allowance  of  the  claim  against 
the  estate.  The  law  appears  to  be  that  the 
formal  discharge  contained  In  the  decree  on 
final  accounting  applies  only  as  to  the  ac- 
counts of  the  parties  up  to  that  period.  The 
trust  of  an  administrator  or  executor  Is  an 
enduring  one,  and  a  decree  of  final  account- 
ing does  not  destroy  the  relation  of  such  offi- 
cer, but  only  discharges  him  from  liability 
for  the  past.  Woemer,  Am.  Law  of  Admin- 
istration (2d  Ed.)  vol.  2,  S  571.  In  Dlversey 
T.  .Tohnson,  93  III.  547,  cited  by  the  author 
above,  the  former  decisions  of  that  state  on 
this  point  are  reviewed.  In  referring  to  one 
of  these  decisions  the  court  says:  "In  Out- 
right V.  Stanford,  81  111.  240,  the  claim  was 
presented  and  allowed  in  the  probate  court 
after  two  years  from' the  grant  of  administra- 
tion, and  after  the  administrator  had  dis- 
tributed the  residue  in  his  bands  to  the  heirs, 
and  his  final  report  had  been  approved  by  the 
court,  and  he  finally  discharged  from  all  du- 
ties and  liabilities  on  account  of  his  said  ad- 
ministration, and  yet  the  claim  was  held  to 
be  atvalid  one  against  the  estate."  In  Weyer 
V.  Watt,  48  Ohio  St.  545,  28  N.  E.  670,  it  ap- 
pears that  the  executor  had  made  what  he 
called  a  final  accounting,  upon  which  the  pro- 
bate court  made  an  order  "that  the  account 
be  made  final,  and  the  executor  discharged 
from  his  trust"  The  court  said:  "The  only 
further  inquiry,  then,  is  whether  the  plaintiff, 
at  the  commencement  of  the  action,  had  ceas- 
ed to  be  executor,  and  that  depends  entirely 


upon  the  legal  effect  of  the  a 
bate  court  discharging  lilm 
Under  our  legislation,  as  w 
seen,  an  executor  or  admlni 
removed  by  the  probate  court 
may  resign  his  trust,  with  th 
court;  but  we  find  no  power 
that  court  to  discharge  an  ex< 
istrator  from  his  tmat  upon 
of  what  is  called  'a  final  ac( 
extinguish  his  authority  as 
statute  in  respect  to  the  t 
executor  or  administrator  is  e 
same  as  that  construed  by  1 
case  cited.  It  follows,  thei 
decree  of  final  settlement  an 
of  the  administratrix  la  of  11 
to  the  presentation  and  all 
plaintiff's  claim. 

This  brings  us  to  the  princ 
the  case,  namely,  whether  the 
by  the  provisions  of  the  dec( 
Oomp.  St  1901,  c.  23)  in  res] 
allowed  for  filing  claims  ag; 
The  claim  falls  within  the  del 
tlngent  claim  given  in  Stlcl 
Neb.  532,  72  N.  W.  848.  In  ] 
of  that  act  limiting  the  time  1 
tion  of  claims  proper  to  be 
county  court  to  the  executoi 
tor  within  the  time  limited  1 
that  purpose,  was  amended  ( 
to  Include  contingent  clalmi 
ment  was  passed  without 
clause,  and  did  not  take  el 
these  proceedings  were  instl 
may  be  disregarded  In  the  f 
ation  of  this  case.  The  act 
ed  to  contingent  claims,  and  i 
these  proceedings  were  begui 

"If  any  person  shall  be  Ih 
for  the  deceased,  or  have  ai 
gent  claim  against  bis  estate 
be  proved  as  a  debt  before 
ers,  or  allowed  by  them,  tb 
presented,  with  the  proper  p: 
bate  court  of  the  commissio 
state  the  same  in  theh:  repo: 
was  presented  to  them."    Sec 

"It  the  court  shall  be  satlsf 
port  of  the  commissioners,  < 
exhibited,  said  court  may  on 
or  administrator  to  retain  in 
dent  to  pay  such  contingent 
same  shall  become  absolute; 
shall  be  insolvent,  sufficient  1 
tion  equal  to  the  dividends 
ors."    Section  259. 

"If  such  contingent  claim  t 
solute,  and  shall  be  presenter 
court  or  to  the  executor  or  a 
any  time  within  two  years  fri 
ited  for  other  creditors  to  prei 
to  the  commissioners,  It  maj 
the  probate  court  upon  due  ] 
be  proved  before  the  commli 
appointed  or  before  others  \ 
for  that  purpose,  in  the  san 
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presented  for  allowance  before  the  cotnmls- 
slonera  had  made  their  report;  and  the  per- 
sons Interested  shall  have  the  same  right  of 
appeal  as  in  other  cases."    Section  260. 

"it  such  contingent  claim  shall  be  allowed, 
aa  mentioned  in  the  preceding  section,  or  es- 
tablished on  appeal,  the  creditors  shall  be 
entitled  to  receive  payment  to  the  same  ex- 
tent as  other  creditors,  if  the  estate  retained 
by  the  executor  or  administrator  shall  be 
sufficient  for  that  purpose;  but  If  the  claim 
Bhall  not  be  finally  established,  as  provided 
In  the  preceding  section,  or  If  the  assets  re- 
tained in  the  hands  of  the  executor  or  ad- 
ministrator shall  not  be  wbolly  exhausted  in 
jtayment  of  such  claim,  such  assets,  or  the 
residue  of  them,  shall  be  disposed  of,  by  or- 
der of  the  probate  court,  to  the  persons  enti- 
tled to  the  same  according  to  law."  Section 
261. 

"If  the  claim  of  any  person  shall  accrue 
or  become  absolute  at  any  time  after  the 
time  limited  for  creditors  to  present  their 
claim  the  person  having  such  claim  may  pre- 
sent it  to  the  probate  court,  and  prove  the 
same  at  any  time  within  one  year  after  it 
shall  atccrue  or  become  absolute;  and  If  es- 
tablished In  the  manner  provided  in  this 
subdivision,  the  executor  or  administrator 
shall  be  required  to  pay  It,  If  he  shall  have 
sufficient  assets  for  that  purpose,  and  shall 
be  required  to  pay  such  part  as  be  shall  have 
assets  to  pay,  and  If  real  or  personal  estate 
shall  afterwards  come  to  his  possession,  he 
shall  be  required  to  pay  such  claim,  or  such 
part  as  be  may  have  assets  sufficient  to  pay, 
not  exceeding  the  proportion  of  the  other 
creditors,  in  such  time  as  the  probate  court 
may  prescribe."    Section  262. 

"When  a  claim  shall  be  presented  within 
one  year  from  the  time  when  It  shall  accrue 
and  be  established,  as  mentioned  in  the  pre- 
ceding section,  and  the  executor  or  adminis- 
trator shall  not  have  sufficient  to  pay  the 
whole  of  such  daim^  the  creditors  shall  have 
the  right  to  recover  such  part  of  his  claim 
as  the  executor  or  administrator  has  not- as- 
sets to  pay,  against  the  heirs,  devisees  or  leg- 
atees, who  shall  have  received  sufficient  real 
or  personal  property  from  the  estate."  Sec- 
tion 263. 

The  first  four  sections  provide  a  remedy 
whereby  the  holder  of  a  contingent  claim 
may  place  himself  on  terms  of  approximate 
equality  with  the  holders  of  absolute  claims. 
There  can  be  no  doubt  that  such  remedy  was 
open  to  the  plaintiff  in  this  case,  had  he  seen 
fit  to  invoke  It  Had  he  done  so,  the  limita- 
tion fixed  by  section  260,  which  applies  ex- 
clusively to  claims  in  respect  to  which  such 
remedy  la  Invoked,  would  have  been  the  test 
In  the  present  case.  Not  having  availed  him- 
self of  that  remedy,  the  provisions  of  the  first 
four  sections  have  no  application,  and  the 
plaintiff's  rights  must  be  measured  by  sec- 
tion 2G2,  which  limits  the  time  for  filing  con- 
tingent claims  to  one  year  from  the  date  it 
becomes  absolute. 


This  brings  us  down  to  the  single  question, 
was  the  claim  filed  in  the  county  court  with- 
in one  year  from  the  date  It  became  abso- 
lute? The  defendant  contends  that  the  claim 
became  absolute  on  the  27th  day  of  June, 
1898,  when  all  the  assets  of  the  bank  were 
exhausted,  and  the  order  was  made  by  the 
district  court  directing  the  plaintiff,  as  re- 
ceiver, to  bring  suit  against  the  stockholders. 
To  sustain  this  contention,  we  should  be  obli- 
ged to  give  a  different  meaning  to  the  terms 
"absolute"  and  "contingent"  than  that  which, 
from  an  examination  of  the  entire  act,  we 
are  satisfied  the  Legislature  intended  to  con- 
vey. Section  214  provides  that  it  shall  be 
the  dnty  of  the  county  Judge  to  receive,  ex- 
amine, adjust,  and  allow  all  claims  and  de- 
mands of  all  persons  against  the  deceased. 
In  Huebnere  v.  Sesseman,  88  Neb.  78,  66  N. 
W.  6&7,  it  was  held  that  an  executor  or  ad- 
ministrator has  no  authority  to  pay  a  claim 
until  It  has  been  allowed  by  the  county 
Judge.  It  is  manifest,  therefore,  that  the  act 
contemplates  that  all  claims  shall  be  passed 
upon  and  allowed  by  the  county  Judge.  Un- 
der our  practice  the  orderly  administration  of 
an  estate  and  an  equitable  distribution  of  the 
assets  would  be  bardly  possible  otherwise. 
But  while  the  act  contemplates  that  all 
claims  shall  be  allowed  by  the  county  Judge, 
It  also  contemplates  that  certain  claims  may 
be  presented  in  the  first  Instance  in  some  oth- 
er conrt,  because  section  227  impliedly  au- 
thorizes actions  to  be  brought  against  an  ex- 
ecutor or  administrator,  as  such,  for  the  re- 
covery of  real  or  personal  property,  and  for 
relief  other  than  for  the  recovery  of  money 
only,  etc.  The  claim  in  this  case  was  the 
liability  of  a  stockholder  of  an  Insolvent 
bank.  It  was,  in  the  first  Instance,  exclu- 
sively within  the  Jurisdiction  of  the  district 
court  (German  Nat.  Bank  v.  F.  &  M.  Bank, 
64  Neb.  693,  74  N.  W.  1086),  and  did  not  be- 
come a  claim  "proper  to  be  allowed  by  the 
county  Judge"  until  it  had  passed  to  Judg- 
ment There  can  be  no  doubt,  as  already  In- 
timated, that  It  might  have  been  filed  as  a 
contingent  claim  against  the  estate  at  any 
time  before  Judgment  But  had  it  been  thus 
filed,  the  county  Judge  would  have  had  no 
authority  to  pass  upon  It  finally  before  the 
rendition  of  Judgment  In  the  district  court 
Until  that  was  done,  the  claim  was  not  abso- 
lute or  certain,  bnt  dependent  upon  an  event 
which  might  or  might  not  happen,  namely. 
Judgment  against  the  administratrix  in  the 
district  court  In  other  words,  the  claim  did 
not  become  absolute  until  Judgment  bad  been 
rendered  thereon  In  the  district  court  We 
think  this  Is  In  harmony  with  the  definition 
of  a  contingent  claim  In  Stlchter  y.  Cox,  su- 
pra. As  we  have  seen,  section  202  provides 
that  a  claim  which  becomes  absolute  at  any 
time  after  the  time  limited  for  creditors  to 
present  their  claims  may  be  presented  and 
proved  in  the  probate  court  at  any  time  with- 
in one  year  after  It  becomes  absolute.  This 
claim  became  absolute  after  the  tlm' 
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for  creditors  to  present  their  claims,  and  was 
presented  to  the  probate  court  within  one 
year  after  It  became  absolute  within  the 
meaning  of  the  statute,  and  was  not,  there- 
fore, barred. 

It  follows  that  the  Judgment  of  the  district 
court  Is  erroneous,  and  we  recommend  that  it 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 

BAKNES  and  GLANVIIXB,  CC.  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
Uw. 


PRESTON  y.  STOVER. 
(Supreme  Court  of  Nebraska.    Dec  16,  1903.) 

APPBALr-RKVIBW— STATUTES— AMENDMENT. 

1.  In  reriewlna  the  action  of  a  trial  court  In 
airectlng  a  verdict,  this  court  will  regard  as 
conclusively  established  every  fact  favorable 
to  the  imsuccessful  party  which  the  evidence 
proves  or  tends  to  establish. 

2.  Under  the  old  as  well  as  under  the  pres- 
ent Constitution,  where  the  title  to  a  bill  is  to 
amend  a  particnlar  section  of  an  act,  no 
amendment  Is  ^rmissible  which  is  not  ger^ 
mane  to  the  subject-matter  of  the  original  sec- 
tion. 

8.  Previous  to  the  act  of  1803,  section  1021, 
Code  Civ.  Froc,  as  amended  by  an  act  of 
1875  entitled  "An  act  to  amend  section  1021 
of  the  Code  of  Civil  Procedure.  Revised  Stat- 
utes. 1873"  (Laws  1875,  p.  43),  was  obnoxious 
te  the  foregoing  rule,  and  unconstitutional. 

4.  Where  a  lease  provides,  in  effect,  that, 
upon  failure  of  the  lessee  to  keep  and  perform 
certain  covenants  and  agreements  therein  con- 
tained, the  lessor  may  terminate  the  lease  and 
recover  jHiBsessioa  by  action  of  forcible  entry 
and  detainer,  such  action  may  be  maintained 
upon  a  breach  of  such  covenants  and  agree- 
ments by  the  lessee,  although  the  lease  has  not 
terminated  by  efflux  of  time. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court.  Ebimllton  Coun- 
ty; Somborger,  Judge. 

Action  by  Edgar  D.  Preston  against  George 
W.  Stover.  Judgment  for  defendant,  and 
plalntUT  brings  error.    Reversed. 

Halner  &  Smith,  for  plaintiff  In  error. 
John  A.  Whltmore,  for  defendant  In  erron 

ALBERT,  0.  The  record  In  this  case  Is  of 
an  action  of  forcible  entry  and  detainer 
brought  in  the  county  court  on  the  4th  day 
of  December,  1902,  and  thence  carried  on  ap- 
peal to  the  district  court  At  the  close  of 
the  plaintiff's  evidence  In  the  district  court, 
the  court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  brings  the  record  here  for 
review. 

It  Is  a  familiar  rule  that,  in  reviewing  the 
action  of  a  trial  court  in  directing  a  verdict, 
the  reviewing  court  will  regard  as  conclu- 
sively established  every  fact  favorable  to  the 


unsnccessf  nl  party  which  t 
or  tends  to  establish.  Apj 
is  conclusively  established 
at  the  commencement  of  tt 
tiff  was  the  owner  In  fee  oi 
that  the  defendant  had  en 
talned  possession  thereof 
lease  between  him  and  th« 
on  the  13th  day  of  Februj 
the  premises  were  let  to 
the  term  of  one  year  fro 
March  following  the  execi 
Among  other  terms  and 
lease  are  these: 

"Third.  Said  second  par 
care  of  all  buildings,  fence 
of  every  kind,  shrubbery 
ments  upon  said  premises 
ground  about  the  same  frc 

"The  said  party  of  the  s 
covenants  with  the  said 
part  that  at  the  explraUoi 
tloned  in  this  lease,  peace 
the  said  premises  shall  be 
of  the  first  part  in  as  gooc 
now  are,  the  usual  wear,  li 
and  loss  by  flre  excepted; 
nonpayment  of  the  whole 
the  said  rent  at  the  time 
above  promised  to  be  pal 
perform  any  other  agreemi 
ed  on  his  part  to  be  done 
the  said  party  of  the  first 
election,  either  distrain  foi 
declare  this  lease  at  an  en< 
session  as  if  the  same  wa 
detainer,  the  said  party  o 
hereby  waiving  any  notici 
or  any  demand  for  the  ] 
premises.    •     •    • 

"And  it  Is  further  coven 
between  the  parties  aforei 
second  party  is  to  pay  cas 
of  pasture  land  and  hogyt 
$2.50  per  acre,  payable  on 
vember,  and  It  Is  express] 
agreed  that  this  lease  open 
said  crops  for  the  paymeni 
as  above  described.    •    • 

It  is  also  established  tha 
day  of  November,  1902,  th« 
ed  payment  of  the  cash  re 
lease;  that  the  plaintiff 
same,  and  that  the  same  '^ 
time  the  case  was  tried  in 
that,  without  the  consent  oi 
ing  the  defendant's  occu 
lease  he  had  cut  down  soi 
had  been  plauted  on  the  \ 
growing  there,  and  bume 
and  that  due  notice  to  va 
had  been  given  the  defe 
three  days  before  the  comi 
action. 

Section  1021  of  the  Code  ( 
as  it  stood  when  this  action 
as  follows:  "A  tenant  shal 
holding  over  his  teiiu  when 
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eglectcd  or  rcf  nsed  to  pay  tbe  rent,  or  any 
art  thereof,  wtaen  the  same  was  due,  and 
adgmenta  either  before  the  Jnstice  or  In  the 
iatrlct  court,  under  this  chapter,  shall  not 
e  a  bar  to  any  after  action  brought  by  el- 
ber  party."  That  section  was  passed  in 
875  (Laws  1876,  p.  43)  as  amendatory  of  sec- 
Ion  1021  of  the  Revised  Statutes,  which  was 
8  follows:  "Judgments,  either  before  the 
ostice  or  in  the  district  court,  under  this 
hapter,  sliaU  not  be  a  bar  to  any  other  ac- 
lon  brought  by  either  party."  The  amenda- 
wy  act  was  passed  under  the  old  Constltn- 
lon.  section  19,  art  2,  of  which  provided  that 
no  bill  shall  contain  more  than  one  subject, 
rbich  sltall  be  clearly  expressed  in  its  title; 
>nd  no  law  shall  be  revived  or  amended  un- 
ess  the  new  act  contained  the  entire  act  re- 
ived and  the  sections  amended;  and  the  sec- 
ion  or  sections  so  amended  shall  be  repeal- 
d."  This  provision,  so  far  as  it  bears  on  the 
iresent  case,  is  substantially  the  same  as  the 
»n8titutionaI  provision  now  In  force  relat- 
ng  to  the  same  subject.  In  construing  the 
atter,  the  court  has  frequently  held  that, 
nrbere  the  title  to  a  bill  is  to  amend  a  par- 
jcnlar  section,  no  amendment  is  permissible 
irhich  is  not  germane  to  the  subject-matter  of 
iie  section  sought  to  be  amended.  Tmmble 
r.  Trumble,  87  Neb.  840,  S6  N.  W.  869;  State 
r.  Tibbets,  52  Neb.  228,  71  N.  W.  990,  66  Am. 
St  Rep.  482;  Armstrong  v.  Mayer,  60  Neb. 
128,  83  N.  W.  401.  A  comparison  of  the 
amendatory  act  with  that  sought  to  be 
unended  clearly  shows  that  the  former  is 
obnoxious  to  the  foregoing  rule  of  construc- 
tion, and  is  therefore  unconstitutional  and 
void.  This  view  of  the  amendatory  act  has 
been  entertained  by  the  profession  for  some 
time,  and  in  consequence  an  act  covering  the 
Bame  subject  was  passed,  with  an  emergency 
clause,  at  the  last  session  of  the  Legislature. 
See  section  1020,  Oode  Civ.  Proc.  Oomp.  St 
1803.  From  the  foregoing,  it  follows  that 
vhen  this  action  was  commenced  there  was 
no  statute  In  force  whereby  "a  tenant  should 
be  deemed  holding  over  his  term  when  be 
tailed,  neglected  or  refused  to  pay  the  rent, 
or  any  part  thereof,  when  the  same  became 
dne." 

This  brings  us  to  the  question  whether,  up- 
on a  breach  of  the  covenant  to  pay  cash  rent 
at  the  stipulated  time,  and  that  against  waste, 
tbe  plaintiff  had  a  right  to  terminate  the  lease, 
and  maintain  an  action  of  forcible  entry  and 
detainer  to  recover  possession  of  the  prem- 
laes.  There  are  authorities  on  both  sides  of 
this  question.  18  Encycl.  Law,  p.  442,  and 
Botes.  But  an  examination  of  those  authori- 
tles  win  disclose  that  they  are  based  on  laws 
which  differ  materially  from  our  own.  Con- 
Kqaently  they  are  of  little  aid  in  the  present 
toqnlry.  In  Stevenson  v.  Brodahl.  49  Neb. 
■iOS,  68  N.  W.  1024,  this  court  held  that  a 
provision  In  the  lease  that  the  lessee  slionid 
8)re  a  chattel  mortgage  on  the  crop  each  year; 
to  aecnre  a  note  glv«i  for  the  rent,  though 
supplemented  with  another  stipulation  that 


the  nonperformance  of  any  of  Oie  terms  of  the 
lease  would,  at  the  election  of  tbe  lessor,  and 
the  lease,  did  not  entitle  the  lessor  to  main- 
tain the  action  of  forcible  entry  and  detainer. 
But  in  that  case  the  provision  in  the  lease  in 
regard  to  the  chattel  mortgage  was  that  it  was 
to  be  given  each  year  to  secure  the  note  due 
for  that  year.  The  breach  relied  on  for  main- 
taining the  action  was  that  no  mortgage  had 
been  made  on  the  crop  at  1891,  though  de- 
manded about  October  31st  of  Oat  year  to  se- 
cure the  note  falling  due  February  1,  1802. 
The  decision  as  to  that  point  is  placed  on  the 
ground  that  there  la  nothing  in  the  lease  which 
required  the  lessee  to  give  a  chattel  mortgage 
at  the  particular  time  it  was  demanded;  tbe 
rent  for  1891  having  been  paid,  and  that  for 
1892  not  being  dne.  The  implication  is  that 
if  a  mortgage  had  been  demanded  at  the  time 
the  lessee  was  required  by  the  terms  of  the 
lease  to  give  it,  and  he  had  refused  to  grlve  It 
the  action  could  have  been  maintained.  But 
while  such  is  the  implication,  the  question 
was  not  before  the  court,  nor  are  we  aware 
of  any  case  in  which  it  has  tieen  directly  pre- 
sented to  this  court.  Consequently  we  treat 
it  as  an  open  one.  We  believe  it  should  be 
answered  in  the  affirmative.  We  think  that 
parties  should  be  permitted  to  make  their  own 
contracts,  and  that  so  long  as  such  contracts 
are  lawful,  and  not  in  violation  of  some  es- 
tablished rule  of  public  policy,  they  should  be 
enforced.  The  lease  in  this  case  was  for  one 
year,  but  at  the  same  time  it  was  stipulated 
that,  upon  the  failure  of  the  lessee  to  keep 
and  perform  certain  covenants  of  the  lease  on 
his  part  to  be  kept  and  performed,  the  lessor 
should  have  the  right,  at  his  option,  to  ter- 
minate it.  We  can  see  no  good  reason  why 
this  part  of  the  contract  should  not  be  en- 
forced. It  Is  one  that  can  work  no  hardship 
on  the  tenant  if  he  performs  his  part  of  the 
contract  If  he  elects  not  to  do  so,  we  are  un- 
able to  see  that  he  lias  any  Just  ground  for 
complaint  if  the  lessor  accepts  tbe  alternative 
offered  by  the  lease.  Proceedings  In  forcible 
entry  and  detainer  lie  in  all  cases  against  ten- 
ants holding  over  their  terms.  Section  1020, 
Code  Civ.  Proc.  On  the  breach  of  the  cove- 
nants as  to  tbe  payment  of  rent  and  against 
waste,  tbe  term  in  this  instance  terminated 
upon  the  election  of  the  lessor  to  terminate  it. 
Thereafter  the  tenant  was  holding  over  his 
term,  and  the  action  would  lie.  The  plaintiff 
therefore  made  a  prima  facie  case,  and  the 
direction  of  a  verdict  against  him  was  error. 
It  is  recommended  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 

BARNBS  and  OLANVIUJO,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 
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CORN  EXCH.  NAT.  BANK  OP  CHICAGO 
T.  JANSEN. 

(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

CONTRACT— VALIDITY— ENFORCEMENT— FORE- 
CLOSURE OF  MORTQAOB. 

1.  The  validity  of  a  contract  assailed  for  il- 
legality la  not  determined  by  its  formal  inci- 
dents, but  by  the  nature  of  the  transaction 
and  the  intent  of  the  parties. 

2.  A  contract  void  for  illegality  in  its  incep- 
tion is  not  validated  by  being  sued  upon  in  a 
foreign  jurisdiction. 

3.  From  an  examination  of  the  record  it  ap- 
pears that  the  evidence  sustains  the  findings 
and  judgment  of  the  trial  court. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Jefferson 
County;  Stull,  Judge. 

Action  by  the  Com  Exchange  National 
Bank  of  Chicago  against  Peter  Jansen.  Judg- 
ment for  defendant,  and  plaintiff  brings  ei^ 
ror.    Affirmed. 

RickettB  &  Rlcketta,  for  plalntlfl  in  error. 
F.  M.  Hall  and  Jobn  Heastr.  for  defendant 
In  error. 

AMES,  C.  In  and  prior  to  tbe  year  1893, 
Peter  Jansen  Tvas  engaged,  through  tbe 
agency  of  Congdini  &  Co.,  commission  deal- 
ers in  Chicago,  In  gambling  In  grain  options 
on  tbe  board  of  trade  in  that  city.  That  the 
transactions  In  which  he  was  engaged,  tbe 
buying  and  selling  of  options  to  be  settled  at 
future  dates  by  ascertainments  and  adjust- 
ments of  differences  in  market  prices,  with- 
out the  delivery  of  the  commodities  nominal- 
ly dealt  in,  was  "gambling,"  within  the  mean- 
ing of  that  word  at  the  common  law,  is 
agreed  by  counsel  and  need  not  be  discussed. 
It  is,  indeed,  contended  by  counsel  for  the 
plaintiff  that  at  the  time  the  several  pui^ 
chases  and  sales  were  made  there  was  no 
agreement  that  grain  should  not  be  deliv- 
ered pursuant  to  them,  and  that  in  fact  either 
party  to  any  such  transaction  was  lawfully 
entitled  to  such  delivery.  But  we  are  of 
opinion  that  the  Intent  of  the  parties  as  dis- 
closed by  a  long  course  of  transactions  is 
more  indicative  of  the  real  nature  of  the 
latter  than  are  the  forms  observed  In  effect- 
ing their  pui-pose,  and  that  illegal  practices 
are  not  purged  of  their  vlc^  because  of  a 
superficial  resemblance  to  legality. 

Moneys  required  for  the  prosecution  of 
these  undertakings  were  furnished  by  Cong- 
don  &  Co.  to  Jansen  from  time  to  time,  and 
charged  to  him  upon  a  pretended  book  ac- 
count, n^oa  which  he  was  supposed  to  be 
credited  with  his  winnings  at  the  game.  It 
does  not  appear  that  be  ever  owed  them  any 
lawful  debt,  >but  at  the  time  mentioned  be 
bad  been  charged  by  them  on  this  account 
with  a  sum  of  money  largely  exceeding  the 
aggregate  amount  of  the  securities  in  dis- 
pute in  this,  action.    Jansen  was  the  owner 

1  >.  Sm  ContracU,  vol.  11.  Cent.  Dig.  i  466. 


and  payee  of  three  negotial 
notes,  secured  by  as  many  sev 
upon  lands  situate  in  this 
notes  he  Indorsed  and  deliver 
&  Co.  at  Chicago,  as  partial  s 
sums  charged  against  him  oi 
Two  of  the  notes  became  di 
1896,  and  were  returned  to  J 
purpose  of  enabling  him  to  pi 
stitutlon  for  them  and  the  n 
notes  and  new  mortgages  on  t 
This  be  did,  indorsing  the  n 
forwarding  them,  togetb^  i 
mortgages,  through  tbe  malls 
Co.  These  doings  were  all  so  ( 
of  a  single  transaction  that  it 
to  us  that  tbe  suggestion  of  < 
different  principle  applies  to 
cnritles  from  that  which  gov 
which  they  were  substituted 
ment.  Subsequently  Jansen 
title  to  all  the  mortgaged  li 
suit  was  begun  for  the  fore 
mortgages.  The  plaintiff  cia: 
bona  fide  holder  of  the  pa  pi 
from  Congdon  &  Co.  as  coll: 
for  Indebtedness  by  tbe  latter 

The  defenses  pleaded  are  t 
First,  that  the  indorsement! 
consideration  and  void,  both  a 
and  under  the  statutes  of  the  s 
because  of  having  been  made 
gambling  transactio:  -:  and,  si 
paper  was  acquired  by  the  plai 
turity,  and  with  the  knowledge 
consideration  for  the  Indorsen 
ply  consists  of  a  general  dea 
of  estoppel  to  tbe  effect  that  J. 
and  delivered  the  paper  to  C 
for  the  express  purpose  of  enal 
to  pledge  it  as  collateral' for  i 
ness  to  the  plaintiff.  In  our 
first-mentioned  defense  is  val 
pleaded  in  estoppel  is  ineffectu 
ance  of  it.  The  evidence  ma 
clear  that  even  If  the  purpose 
purposes,  of  the  transfer  ? 
Congdon  &  Co.  to  make  the  a 
the  paper  as  collateral,  still  thi 
therefor  was  the  pretended 
upon  gambling  account,  and  b< 
law  and  by  the  statute  it  Is 
tion  of  the  contract,  and  not  t 
which  it  la  Intended  to  be  use 
its  validity. 

Jansen  lived  In  this  state,  ai 
the  new  notes  and  deposited  t 
velope  addressed  to  Congdon  S 
office  here,  and  counsel  for  plaii 
claim  that  the  delivery  of  tb 
here,  and  his  indorsements  of  i 
contracts.  In  support  of  this  p 
cite  authorities  to  the  effect  tb 
lug  in  the  post  office  of  a  post 
eriy  addressed  letter,  or  the  de 
to  a  common  carrier,  Is  a  dellv 
signee  or  to  the  person  named 
The  correctness  of  this  rule,  sa 
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rell-known  exceptions  and  limitations.  Is  not 
onbted;  but  Its  applicability  to  the  case  In 
and  win  not.  In  oar  opinion,  bear  analysis. 
Iiere  are  two  aspects  in  whlcb  tbe  matter 
lay  be  yiewed.  If  the  old  securities  were 
twfnlly  in  the  possession  of  Oongdon  &  Co., 
toy  lost  neither  their  possession  nor  their 
Ight  of  possession  by  intrusttng  them  to  Jan- 
en,  as  their  agent,  toe  the  purpose  of  obtain- 
ig  renewals  or  snbstitntions,  and  botii  attach- 
i  to  the  new  instruments  the  moment  they 
ame  into  existence.  On  another  branch  of 
tie  case,  and  with  respect  to  an  alleged  slm- 
ar  transaction  between  the  plaintiff  and 
longdon  &  Co.,  counsel  contend  for  this  doc- 
rine  with  forceful  and  convincing  logic.  Bat 
C,  on  the  other  Iiand,  Oongdon  &  Co.,  on  ac- 
oont  of  the  illegality  of  consideration,  never 
lad  rightful  or  lawful  possession  of  the  old 
lapers,  or  If  their  right  was  so  infirm  that  it 
ras  lost  by  Intrusting  the  documents  to  Jan- 
en,  then  It  must  be  admitted  that  the  return 
if  the  new  papers  upon  the  same  invalid  con- 
ideratlon  created  no  greater  right  in  them 
lian  did  the  former  transaction,  which,  at 
nost,  was  that  of  a  mere  nalced  bailee  with- 
>ot  Interest.  In  that  view  it  is  evident  that 
he  only  valid  contract  between  the  parties 
iras  that  of  bailment,  and  the  relation  of  ball- 
>r  and  bailee  did  not  come  Into  existence  nn- 
II  tbe  articles  came  Into  the  actual  posses- 
sion of  the  latter.  In-  such  a  case  the  sender 
irould  have  an  undoubted  right  to  stop  the 
locuments  in  transit,  or,  after  their  delivery, 
to  demand  them  of  the  bailee,  and.  If  refused 
recover  their  possession  by  replevin.  The 
inly  defense  Oongdon  &  Co.  could  have  offet- 
ed  would  have  been  the  indorsement,  but  the 
signature  on  the  t>ack  of  tbe  note  Is  not  the 
MDtract  of  indorsement,  but  only  evidence  o.' 
It,  and,  consideration  being  wanting  or  illegal, 
tbe  bailees  would  have  suffered  defeat.  In 
eitber  aspect  of  the  case,  therefore,  the  rights 
Df  tbe  parties  must  be  ascertained  and  gov- 
erned by  the  laws  of  Illinois.  That  nnder  the 
taws  of  that  state  the  contract  of  Indorsement 
was  absolutely  void,  even  in  the  tiands  of  a 
tDbsequent  bona  fide  transferee  for  value  be- 
fore due,  is  settled  beyond  controversy  by  the 
decisions  of  Its  own  courts  and  of  tbe  Su- 
preme Court  of  the  United  States.  Pope  t. 
Hanke,  165  III.  617,  40  N.  B.  838,  28  L.  R.  A. 
668;  Tenney  v.  Foote,  96  HI.  99;  Pearce  v. 
Foote,  113  111.  228,  56  Am.  Rep.  414;  Cochrau 
▼.  Ellis,  125  HI.  49«,  16  N.  E.  646;  Soby  v. 
People,  134  111.  66,  26  N.  E.  109;  Schneider  v. 
tnnier,  130  HI.  29,  22  M.  E.  497,  6  L.  B.  A. 
164;  Pierce  r.  Rice,  142  U.  S.  28-40,  12  Sup 
Ct  130,  35  L.  Ed.  925;  Bibb  v.  Allen,  149  U. 
8. 481, 13  Sup.  Ct  950,  37  L.  Ed.  819;  Embrey 
T.  Jemison,  131  U.  S.  330,  9  Sup.  Ct  776,  33 
U  Ed.  172;  Clews  t.  Jamieson,  95  Fed.  648 
38  C.  a  A,  473. 

We  do  not  regard  the  objections  of  counsel 
that  to  uphold  this  defense  would  be  to  en- 
force the  criminal  laws  of  a  sister  state  as 
bavlng  any  weight  As  already  said,  the  sig- 
nature on  the  back  of  the  note  Is  not  a  con- 


tract of  Indorsemoit,  but  merely  evidence  of 
one.  If  a  contract  is  void  at  its  inception,  it 
does  not  acquire  validity  by  a  suit  in  a  foreign 
Jurisdiction  upon  the  instrument  by  which  It 
is  evidenced.  It  is  further  objected  that  the 
decisions  of  the  Illinois  court  not  having  been 
regularly  introduced  in  evidence,  this  court  Is 
not  bound  by  them.  Granting  this  to  be  so, 
we  are  satisfied  with  the  interpretation  of  the 
statute  which  that  court  has  given  to  It,  and 
are  willing  to  adopt  it  as  our  own. 

The  foregoing  views  suffice  for  a  disposition 
of  the  case;  but  we  have  looked  into  the  facts 
as  far  as,  with  the  limited  time  at  our  com- 
mand, we  have  been  able  to  do  so  by  the  ex- 
amination of  a  voluminous  bill  of  exceptions, 
and  concur  with  the  district  court  In  the  opin- 
ion that  the  burden  of  proof,  which  Is  upon 
the  plaintiff,  to  establish  Its  bona  fides,  is  not 
satisfied.  Its  claim  of  ownership  was  not 
made  known  to  the  defendant  until  after  the 
termtoation  of  a  tedious  and  expensive  litiga- 
tion In  the  United  States  Circuit  Court  for 
this  district  of  which  it  must  have  bad  knowl- 
edge, and  in  wliich  Oongdon  &  Co.  appeared 
as  plaintiffs  and  owners  of  the  paper;  and  the 
testimony  of  its  officers  in  this  action  lacks 
that  degree  of  certainty  and  apparent  candor 
essential  to  inquire  confidence  In  their  Inno- 
cence as  beneficiaries  of  a  transaction  sur- 
rounded by  many  suspicious  circumstances. 
On  the  other  hand,  the  testimony  on  behalf  ot 
the  defense  is  wanting  in  neither  of  these  par- 
ticulars, and  the  findings  of  the  trial  Judge, 
who  made  a  thorough  and  painstaking  orig- 
inal investigation,  although  no  longer  conclu- 
sive, are  entitled  to  respectful  consideration. 
If  not  to  considerable  evidential  weight  in 
this  conrt 

The  trial  court  found  the  issues  both  of  fact 
and  of  law  in  favor  of  the  defendant,  and  dis- 
missed the  action.  We  recommend  that  the 
Judgment  be  affirmed. 

HASTINGS  and  OLDHAM,  CO.,  concor. 

PER  CURIAM.  For  the  reasons  ststed  In 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


LANSING  V.  WESSELIi. 
(Supreme  Oonrt  of  Nebraska.    Dec.  16,  1903.) 

TRIAIx-INSTRUCTIONS— REMARKS  OP 
COUNSBU 

1.  A  party  has  a  right  to  have  his  theory  of 
the  case  as  presented  by  his  -proofs  presente'3 
to  the  jury  by  suitable  InBtruction. 

2.  In  order  to  preserve  for  review  error  In 
permitting  Improper  remarks  by  counsel,  ob- 
jection must  be  made  at  the  time,  a  ruling  ob- 

'  talned  from  the  court  and  an  exception  taken. 

Commissioners'  Opinion.  Department  No. 
S.  Srror  to  District  Court  Lancaster  Coun- 
ty; Oomlsh,  Judge. 

"Not  to  be  officially  reported." 

i.  Se«  Appeal  and  Brror,  ToL  1^  Cent  Dig.  H 
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Action  by  Uarle  Wessell  agalnat  James  F. 
Lansing.  Judgment  for  plaintUI.  Defend- 
ant brings  error.    Beversecl. 

Halleck  F.  Rose  and  W.  B.  Comstock,  for 
plaintiff  in  error.  J.  S.  Bishop  and  BllUngs- 
ley  &  Greene,  for  defendant  in  error. 

LBTTON,  O.  This  action  was  brought  by 
Marie  Wessell,  defendant  in  error,  herein- 
after named  the  pluintiff,  against  James  E. 
Lansing,  plaintiff  in  error,  hereinafter  nam- 
ed the  defendant,  to  recover  damages  wUch 
she  claims  she  suffered  by  reason  of  an  as- 
sault and  battery  committed  upon  her  by  the 
defendant  on  the  18th  day  of  April,  1902. 
The  evidence  shows  that  for  more  than  30 
years  prior  to  the  dlfflculty  which  occasioned 
this  suit  James  F.  Lansing  was  the  owner  of 
lots  1,  2,  and  3  in  block  1,  Lavender's  Addi- 
tion to  Lincoln,  residing  upon  and  occupying 
these  lots  during  this  period.  For  more  than 
20  years  a  fence  bad  stood  upon  the  west 
boundary  of  the  premises.  Shortly  before 
the  date  of  tlie  alleged  assault,  Gottlieb  Wes- 
sell, husband  of  the  plaintiff,  Marie  Wessell, 
purchased  lot  4  in  the  same  block,  adjoining 
Lansing's  premises  on  the  west.  It  appears 
that  the  Wessels  believed  that  Lansing  had 
Inclosed  a  part  of  their  premises.  They  there- 
fore procured  a  survey  to  be  made  by  the 
county  surveyor  a  short  time  before  this  oc- 
currence. That  this  survey  showed  that  the 
line  of  their  lot  was  about  three  or  four  feet 
to  the  east  of  Lansing's  fence.  That  on  the 
afternoon  of  the  18th  of  April,  1902,  the  sons 
of  the  plaintiff  tore  down  and  removed  the 
fence  separating  the  two  properties,  and 
erected  upon  the  line  claimed  by  them  to  be 
the  true  boundary  a  trellis  composed  of  posts 
and  fence  boards,  and  proceeded  to  dig  holes 
In  Lansing's  lawn  and  set  vines  and  plants 
along  the  line  of  the  trellis.  While  they  were 
tearing  down  the  fence.  Miss  Jessie  Lansing, 
defendant's  daughter,  ordered  them  to  desist, 
and  upon  their  refusal  telephoned  to  her  fa- 
ther, who,  as  soon  as  he  came  from  the  city, 
ordered  the  Wessells  off  his  premises,  and 
proceeded  to  tear  down  the  trellis.  Mrs.  Wes- 
sell, her  two  sons,  and  three  daughters  testi- 
fied that  when  Lansing  came  there  he  was 
greatly  enraged;  that  he  first  took  hold  of  a 
post,  and  In  trying  to  pull  it  up  fell  down, 
then  arose,  and,  tearing  a  board  off  the  fence, 
assaulted  Herman  Wessell,  and  pinned  him 
up  against  the  house  with  the  end  o(  the 
board,  saying  he  would  kill  bim;  that  Mrs. 
Wessell,  who  was  then  upon  the  porch  of  the 
Wessell  house,  went  to  assist  her  son,  where- 
upon Lansing  dropped  the  board  he  was  using 
upon  Herman  Wessell,  seized  another  board, 
and  Immediately  struck  at  Mrs.  Wessell's 
bead;  that  she  threw  her  arm  up  to  protect 
herself,  and  the  blow  landed  upon  her  arm, 
severely  bruising  and  disabling  her,  and  that 
she  has  suffered  continually  since  then  from 
the  Injuries  sustained  as  an  effect  of  the 
blow.    They  further  testify  that  at  the  time 


the  blow  was  struck  Mrs.  Wes 
Ing  upon  their  property  close 
On  the  other  hand,  Jessie  Lai 
testifies  Mrs.  Wessell  was,  i 
pulling  down  the  fence,  and  thi 
ordered  all  the  Wessells  off  hi 
fore  he  pulled  down  the  trellJ 
fendant  Lansing,  Jessie  Loni 
her  husband,  Curtis  Thatcher, 
han,  the  servant  girl  of  the  Li 
C.  Ong  all  testified  that  Mr.  L 
strike  Mrs.  Wessell  at  all,  ai 
time  of  the  occurrence  the  W< 
standing  at  or  close  to  the  tr^ 
three  or  fonr  feet  within  the  1 
Lansing's  fence  had  stood  u 
premises.  Mr.  Lansing  testif 
was  tearing  the  fence  down  1 
of  the  boards,  when  it  came  do^ 
beside  Mrs.  Wessell's  arm.  C 
testified  that  as  Lansing  wt 
fence  down  the  cross-piece  wt 
to  the  house  and  also  to  the 
and  hit  Mrs.  Wessell.  Kathet 
Ufied  that  "she  [Mrs.  Wessell 
at  the  comer  of  the  house,  am 
[Lansing]  gave  a  Jerk  the  pl€ 
[Mrs.  Wessell]  broke  loose  a 
by  where  this  was,  and  whei 
she  looked  that  way.  I  could 
er  It  dropped  against  her  am 
never  hit  her." 

The  plaintiff  in  error,  whlU 
merous  grounds  of  error,  re 
only:  First,  the  court  erred 
give  instruction  5  requested 
and,  second,  misconduct  of  t 
defendant  in  error  auring  th 
the  case  to  the  Jury.  As  to 
the  instruction  requested  by 
and  refused  by  the  court  is  s 
you  find  that  plaintiff,  while  u 
passing  upon  the  lands  of 
against  the  will  of  the  defen< 
the  defendant  had  commande 
his  premises,  was  accidental! 
board  or  stake  her  sons,  act 
with  her,  had  wrongfully  fast 
premises,  while  defendant  wa 
same,  then  and  in  that  case 
would  not  be  liable  for  the  in; 
by  such  blow,  if  the  same  wai 
Inflicted  by  him."  This  instr 
quested  upon  the  theory  of  the 
while  the  plaintiff  was  trespa 
premises,  and  after  she  had  I 
to  leave  the  same,  she  was  acci 
by  a  part  of  the  trellis  erect( 
lly  upon  the  defendant's  pren 
defendant  was  tearing  the  s 
Is  manifest  that  the  defendant 
case,  if  there  was  any  evld 
to  support  the  same,  should  1 
mitted  to  the  Jury.  It  Is  true 
tlmony  tending  to  show  that  t 
had  made  different  statementi 
trial  of  the  case  as  to  his  actli 
abouts  at  the  time  of  the  i 
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Bnt  the  credibility  of  all  the  wltneases  was 
a  matter  entirely  for  the  jury  to  pass  upon. 
The  InstructloiiB  given  by  the  court  In  regard 
to  the  right  of  possession  of  the  premises  In 
controversy  and  Mr.  Lansing's  right  to  retake 
possession  and  use  such  force  as  was  neces- 
sary, were  entirely  correct,  bnt  at  the  same 
time  the  defendant  was  entitled  to  have  his 
tbeory  of  the  manner  in  which  the  Injury  to 
tbe  plaintiff  occurred  presented  to  the  Jury 
by  an  Instnictlon,  if  there  was  any  evidence 
whatever  to  support  the  same.  While  there 
was  only  one  witness  who  testified  squarely 
tbat  she  saw  the  cross-piece  fall  and  strike 
Mrs.  Wessell,  still  there  were  other  witnesses 
wbo  testified  that  they  saw  one  of  the  boards 
fall  and  come  down  close  beside  Mrs.  Wes- 
sell's  arm.  If  only  one  witness  testified  that 
Mrs.  Wessell  was  accidentally  struck,  it  was 
safflcient  to  entitle  the  defendant  to  an  in- 
struction on  that  point  The  Jury  may  have 
believed  one  witness  as  against  all  tbe  otta- 
era.  There  are  a  number  of  alleged  facts 
grouped  In  the  instruction  refused,  and,  while 
defendant's  witnesses  do  not  all  testify  to 
each  of  the  facts  therein,  one  or  more  wit- 
nesses does  testify  to  each  of  them,  and  tbe 
whole  matter  was  for  the  Jury  to  determine. 
A  party  has  a  right  to  have  his  theory  of  the 
case,  as  presented  by  his  proofs,  presented  to 
tbe  Jury  by  a  suitable  instruction.  Cunning- 
bam  T.  Fuller,  35  Neb.  58,  52  N.  W.  836.  We 
are  satisfied  that  there  was  sufficient  evidence 
to  require  the  submission  of  the  defendant's 
theory  to  the  Jury,  and  that  it  was  reversible 
error  to  refuse  tbe  Instruction  requested. 

As  to  the  second  assignment  of  error,  It  is 
apparent  from  the  record  that  the  attention 
of  tbe  trial  court  was  not  called  to  ttie  al- 
leged misconduct  of  counsel  for  the  plaintiff 
at  tbe  time  It  occurred,  and  no  ruling  was 
asked  for  and  no  exception  taken.  Parties 
cannot  stand  by  and  see  error  of  this  kind 
committed  In  tbe  trial  of  a  case,  refrain  from 
calling  the  attention  of  the  trial  court  to  the 
same  and  giving  it  an  opportunity  to  cor- 
rect tbe  error,  and  then,  after  a  verdict 
against  them,  take  advantage  of  the  error 
committed.  It  was  the  duty  of  defendant's 
counsel,  if  the  remarks  of  Mr.  Bishop  were 
prejudicial,  to  at  once  call  the  attention  of 
tbe  trial  court  to  the  same,  and  request  an  in- 
struction to  the  Jury  to  disregard  the  state- 
ment, and.  If  tbe  same  were  refused  by  tbe 
court,  to  take  their  exception  thereto,  and 
preserve  tbe  same  by  bill  of  exceptions.  The 
attention  of  the  trial  court  not  having  been 
called  to  this  incident,  there  was  no  error  on 
its  part  Gran  v.  Houston,  45  Neb.  818,  84 
N.  W.  245;  Golder  v.  Lund,  60  Neb.  867.  70 
S.  W.  379. 

For  the  error  committed  In  refusing  to  give 
defendant's  instruction  No.  5  to  the  Jury,  we 
recommend  tbat  the  case  be  reversed. 

DUFFIB  and  EIBKPATBICK.  CO,  con- 
cur. 

97N.W.-ISI2 


PBB  OURIAM.  Tbe  conclnslons  reached 
by  the  Oommlssloners  are  approved,  and,  it 
appearing  tbat  the  adoption  oX  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  tbat  tbe  Judg- 
ment of  the  district  court  be  reversed,  and 
tbe  cause  remanded  for  farther  proceedings 
according  to  law. 


METBB  T.  MICEtABLS  et  aL 
(Supreme  Coort  of  Nebraska.    Dec.  15,  1906.) 
On  rehearing.    Affirmed. 
For  former  opinion,  see  9S  N.  W.  OS. 

PBB  CURIAM.  A  resubmission  and  re- 
consideration of  this  cause  upon  oral  argu- 
ments on  tbe  motion  for  a  rehearing  is  pro- 
ductive of  no  different  result  or  change  of 
views  from  those  heretofore  expressed  (Mey- 
er T.  Michaels  et  aL  [Neb.]  95  N.  W.  63), 
except  with  relation  to  the  question  of  the 
alleged  excessive  verdict  returned  by  the 
Jury.  Further  examination  of  the  record  and 
consideration  of  this  question  convinces  the 
court  that  the  verdict  is  excessive,  and  can- 
not be  upheld  under  tbe  evidence  a«  pre- 
served by  bill  of  exceptions.  Tbe  value  of 
tbe  stock  originally  purchased,  including  fix- 
tures, may  fairly  be  said  to  be  worth  the 
sum  paid,  to  wit  $5,482.  New  stock  was  pur- 
chased during  tbe  continuation  of  the  busi- 
ness approximately  of  the  value  of  $10,000; 
total,  $15,482.  From  this  total  stock  goods 
were  sold  In  the  ordinary  course  of  trade  for 
which  was  received  approximately  $15,000. 
In  these  receipts  was  included  a  profit  of 
30  per  cent,  thus  making  the  cost  of  tbe 
goods  sold  amount  to  $11,538,46.  Taking  the 
value  of  the  goods  thus  sold  from  the  value 
of  tbe  total  stock  as  above,  found,  and  the 
result  Is  the  value  of  the  stock,  including 
fixtures,  at  the  time  replevlned,  which  equals 
$3,043.54.  From  this  sum  should  be  deduct- 
ed the  sum  of  $557.20,  the  value  of  the  con- 
stable's Interest  and  tbe  remainder,  $3,- 
386.34,  with  interest  at  the  rate  of  7  per  cent, 
from  the  date  of  the  replevin  proceedings, 
represents  the  highest  amount  of  recovery 
which  the  defendant  Is  entitled  to.  The 
Judgment  of  affirmance  Is  vacated  as  to  de- 
fendant Michaels,  and  the  Judgment  rendered 
in  the  court  below  In  favor  of  defendant 
Michaels  is  reversed,  and  the  cause  remand- 
ed, unless  tbe  said  defendant  Michaels  shall 
within  20  days  from  the  rendition  of  this 
Judgment  file  a  remittitur  of  the  Judgment 
recovered  of  all  thereof  in  excess  of  tbe  said 
sum  of  $3,386.34,  and  also  remit  a  propor- 
tional amount  of  the  total  sum  assessed  as 
damages  for  the  unlawful  taking  and  deten- 
tion of  the  property  replevlned  by  the  plain- 
tlfl.  In  the  event  the  remittitur  is  filed  with- 
in the  time  stated,  tbe  Judgment  of  afiSrm- 
anoe  is  adhered  to. 
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RITCHEY  et  al.  t.  SEELBY. 
(Supreme  Court  of  Nebraska.     Dec.  16,  190S.) 

APPEAL— JURISDICTION. 

1.  Former  decision  Ritcbey  y.  Seeley  et  aL 
(Neb.)  04  N.  W.  972,  re-examined,  and  adhei^ 
ed  to. 

Sullivan,  O.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

On  rebearing.     Dismissed. 

For  former  opinion,  see  04  N.  W.  072. 

Matthew  Ocring,  for  plaintiffs  In  error. 
W.  S.  Morlan,  A.  J.  Beeson,  Jesse  L.  Root, 
and  S.  R.  Smith,  for  defendant  la  error. 

« 

HOLCOMB,  J.  A  re-examlnatlon  of  the 
points  involved  In  the  present  controversy 
which  were  considered  and  decided  at  a 
former  bearing  Is  productive  of  no  different 
result  or  conclusion  from  that  heretofore 
reached  and  announced  In  the  opinion  filed 
In  the  case.  Bltchey  et  al.  v.  Seeley  (Neb.) 
04  N.  W.  072.  The  precise  point  in  contro- 
versy Is  whether,  under  the  facts  stated  In 
the  former  opinion,  this  court  has  acquired 
jurisdiction  over  the  cause  and  the  parties  to 
the  controversy  bo  that  it  may  rightfully  re- 
view the  record  and  pass  upon  the  alleged  er- 
rors occurring  at  the  trial  in  the  court  below. 
While  a  proceeding  In  error  under  our  stat- 
ute Is  not  essentially  the  institution  of  a 
new  and  independent  action,  but  rather  a 
proceeding  whereby  the  cause  may  be  re- 
moved from  the  trial  court  to  this  court  for 
the  purpose  of  having  reviewed  alleged  er- 
rors committed  during  the  progress  of  the 
action  in  the  court  In  which  final  Judgment 
was  rendered,  yet  as  has  been  stated  by  this 
and  the  courts  of  other  Jurisdictions:  "The 
proceedings  in  this  court  are  quite  analogous 
to  those  in  ordinary  actions.  The  plaintiff 
in  error  Is  required  within  the  time  limited 
by  the  statute  to  file  a  petition  showing  his 
right  to  the  relief  demanded.  He  must  bring 
his  adversary  Into  court  in  the  usual  way, 
and  aCQrmatively  establish  the  material  aver- 
ments of  his  pleadings."  Webster  v.  City  of 
Hastings,  66  Neb.  245,  76  N.  W.  565,  and  the 
authorities  therein  cited.  Repeated  deci- 
sions of  this  court  hold  that,  in  order  to  en- 
title an  aggrieved  party  to  a  review  of  the 
record  of  the  trial  had  in  the  disti-ict  court, 
the  requirements  of  the  statute  providing 
for  a  review  by  error  proceedings  must  be 
complied  with— that  is,  that  the  error  pro- 
ceedings must  be  begun  within  the  time  lim- 
ited; that  a  petition  In  error  must  be  filed  in 
the  reviewing  court,  accompanied  by  a  duly 
authenticated  transcript  of  the  record  which 
it  Is  sought  to  have  reviewed  as  a  basis  for 
the  obtaining  of  such  review;  that  thereupon 
a  summons  in  error  may  issue,  and  service 
be  had,  and  the  adverse  party  thus  brought 
Into  court  and  subjected  to  its  Jurisdiction. 
It  Is  argued  that  the  waiver  of  summons  in 
the  present  proceedings  by  the  attorney  of 
record  In  the  lower  court  Is  equivalent  to  a 


service  of  summons  on  the 
ord,  and  that  the  court  has  t 
Jurisdiction  over  the  cause  t 
and  that  such  service  Is,  on 
in  the  rule  announced  In  '. 
(Neb.)  88  N.  W.  670.  It  ma 
seriously  doubted  whether  ti 
tion  585  of  the  Code  of  ' 
wherein  it  is  provided  the  c 
ror  <w  his  attorney  may  waiv 
issuing  and  service  of  the  sv 
can  be  construed  to  mean 
record.  While  not  agreeiuj 
the  construction  contended  fc 
opinion  that,  even  if  acceptei 
in  the  way  of  the  plaintiff  ii 
thereby  been  removed.  It  ii 
that  the  provision  of  the  sec 
means  Just  what  It  says;  t 
defendant  in  error  or  his  i 
time  of  the  waiver,  whether 
ney  of  record  in  the  court  b 
attorney  employed  for  the 
fending  the  error  proceedlc 
the  issuing  and  service  of  t 
error.  But  it  has  been  held, 
disposed  to  question  the  coi 
ruling,  that  the  provision  of 
thorizlng  the  service  of  sui 
on  the  attorney  of  record  in  1 
is  of  Itself  sufficient  author] 
tomey  to  waive  the  issuance 
summons.  McDonald  v.  Pe 
824.  Whichever  may  be  the  < 
tlon,  it  occurs  to  us  that  the 
the  present  controversy  Is  e 
attorney  of  record  may  wai 
and  service  of  summons,  b 
force  and  effect  of  the  waiv 
to  be  made  In  the  case  at  b: 
at  all,  could  It  become  effec 
decided  repeatedly  that  a  su 
cannot  issue  until  after  the 
tion  in  error  with  a  transcri; 
of  the  district  court,  and  th] 
inary  steps  were  necessary  1 
the  court  Jurisdiction.  The 
vllle  V.  Mlddleton,  1  Neb. 
Michael,  29  Neb.  133,  45  N.  V 
V.  Omaha  Printing  Co.,  42  : 
W.  100;  Jandt  v.  Deranlleu, 
N,  W.  632;  Slobodsky  v.  Our 
78  N.  W.  522.  If  the  rule  a) 
decisions  cited  be  a  sound  < 
must  follow  as  a  logical  dedi 
that  the  waiver  of  the  issua 
of  summons  cannot  be  of  an; 
even  though  executed  by  a  ( 
ror,  or  with  full  antbority 
or  the  attorney  of  record  in  t 
until  there  has  been  filed  Ij 
court  a  petition  in  error  with 
cated  transcript  of  the  reci 
sought  to  have  reviewed.  1 
entertained  by  the  Supreme  < 
McGulre  et  al.  v.  Ranney,  < 
34  N.  B.  719,  and  must,  we  1 
be  correct    For  the  purpose 
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precise  point  In  tbe  present  controveray,  we 
have  confronting  us  tbe  same  condition  of 
affairs  as  would  be  tbe  case  bad  the  plain- 
tiff In  error  instituted  bis  error  proceedings 
at  the  time  be  did,  and  bad  issued  and  serv- 
ed. If  you  please,  on  the  attorney  of  record, 
a  summons  in  error  in  tbe  ordinary  way;   or 
as  would  be  the  case  had  the  attorney  of 
record  at  the  time  of  the  commencement  Of 
tbe  error  proceedings  come  into  court  and  at- 
tempted  to  waive  the  Issuance  and  service 
of  a  summons  in  error.    Tbe  question,  there- 
fore, to  be  decided  Is,  can  a  dissatisfied  party 
to  tbe  Judgment  or  final  order  in  tbe  court 
below  after  the  death  of  bis  adversary  in- 
stitute error   proceedings   in   the   appellate 
court,  and  bave  summons  issued  and  served 
on  the  attorney  of  record,  or  bave  that  indi- 
vidual  waive   Issuance  and  service  thereof, 
and  this  court  thereby  acquire  jurisdiction 
over  tbe  cause  and  tbe  parties  to  the  contro- 
versy?   The  question  must,  we  think,  on  prin- 
ciple and  authority,  be  answered  In  the  neg- 
ative.    While  it  is  earnestly  Insisted  that 
there  Is  no  difference  in  principle  between 
the  case  at  bar  and  Link  v.  Reeves,  supra, 
we  are  satisfied  there  is  a  marked  distinction, 
which  is  quite  apparent  upon  a  careful  con- 
sideration of  tbe  two  cases.     In  the  Link 
Case  tbe  error  proceedings  were  begun  with- 
in the  time  limited  by  statute,  and  against 
a  party  who  was  then  living,  and  tbe  service 
subsequently  made  on  the  attorney  of  record 
was  held  good  because  of  tbe  force  of  tbe 
statute  providing  for  such  service.    Had  tbe 
law  provided,  as  undoubtedly  might  be  done 
without  violating  any  fundamental  principle, 
that  notice  or  citation  of  tbe  commencement 
of  the  error  proceedings  would  be  effective, 
and  give  tbe  court  Jurisdiction,  if  filed  In  tbe 
original  case  In  tbe  court  below.  It  could  not 
be  doubted  that  compliance  with  such  pro- 
visions, even  though  after  the  death  of  the 
adverse  party,   would  give  this  court  Juris- 
diction when  the  error  proceedings  were  In- 
stituted before  death,  and  permit  the  revival 
of  the  action  herein  in  the  name  of  the  prop- 
er parties  as  successors  to  the  rights  of  the 
deceased.    In  the  present  case,  however,  the 
error  proceedings  were  instituted  subsequent 
to  tbe    death   of  the   defendant  In   error. 
There  was  in  reality  no  action  pending,  no 
proceedings  begun  In  this  court,  and  such  as 
were  had  were  In  fact  ex  parte,  and  not  ad- 
versary in  character.    Tbe  action  had  never 
been  properly  removed  to  this  court,  because 
the  death  of  one  of  the  parties  while  It  was 
yet  pending  In  tbe  trial  court  prevented  fur- 
ther proceedings  until  tbe  action  was  revived 
in  the  name  of  tbe  proper  party.    A  marked 
distinction    exists   between    proceedings   In 
error  to  obtain  a  reversal  of  a  Judgment  or 
final  order  in  a  law  action  and  an  appeal  in 
a  suit  In  equity,  which  latter  brings  up  tbe 
case  for  trial  de  novo,  and  is  accomplished 
solely  by  tbe  filing  in  due  time  in  this  court 
of  a  transcript  of  the  record  containing  the 
Jndgment,   decree,   or  final   order   appealed 


from.  In  case  of  an  appeal  In  a  suit  in  eq- 
uity, tbe  filing  of  a  transcript  operates  ipso 
facto  as  a  removal  of  the  cause  to  the  ap- 
pellate coiu-t,  and  in  tbe  event  of  death  pro- 
ceedings for  a  revivor  and  substitution  are 
authorized  as  though  the  action  had  been 
pending  In  the  appellate  court  since  prior  to 
tbe  de^th  of  tbe  party.  But,  as  we  have 
Been,  the  right  to  review  by  proceedings  In 
error  are  regulated  by  an  altogether  different 
method  of  procedure,  which  must  be  followed 
In  order  to  obtain  such  review.  Ordinarily, 
after  tbe  death  of  a  party  to  an  action,  sub- 
seqiient  action  before  revivor  materially  af- 
fecting tbe  rights  of  successors  in  Interest, 
are  null  and  void.  This  must  be  so  In  the 
nature  of  things,  because  the  court  has  lost 
Jurisdiction  over  the  deceased,  and  has  not 
acquired  It  over  bis  legal  representatives. 
The  Judgment  obtained  In  tbe  trial  court  In 
favor  of  one  who  afterwards  dies  becomes 
final,  except  as  tbe  record  may  be  reviewed 
and  the  Judgment  reversed  by  proceedings  In 
error  conducted  in  tbe  mode  pointed  out  by 
statute.  In  Kubnert  v.  Conde,  39  Kan.  265, 
18  Fac.  193,  tbe  syllabus  reads:  "After  a 
Judgment  was  rendered  in  the  district  court 
In  favor  of  tbe  plaintiff,  he  died;  and  after- 
ward tbe  defendant,  for  tbe  purpose  of  re- 
versing such  Judgment,  filed  a  petition  In 
error  and  case  In  tbe  Supreme  Court,  pur- 
porting to  make  tbe  former  plaintiff,  and 
him  only,  the  defendant  In  error.  More  than 
one  year  after  tbe  Judgment  was  rendered  It 
was  revived  in  the  district  court  In  tbe  name 
of  tbe  representatives  and  successors  of  the 
former  plaintiff.  Held,  that  tbe  proceeding 
In  error  In  tbe  Supreme  Court  must  be  dis- 
missed for  the  reason  that  it  was  not  legally 
brought  In  tbe  Supreme  Court,  and  there  has 
at  no  time  been  any  defendant  in  error."  It 
is  said  In  the  opinion:  "But  no  revivor  was 
had,  or  even  attempted.  An  attempt  was 
made  to  bring  the  case  to  tbe  Supreme  Court 
Of  course,  that  attempt  was  abortive.  It 
was  attempted  to  make  Conde  the  defendant 
In  error,  but,  as  Conde  was  dead,  he  could 
not  be  made  a  defendant  In  error.  He  could 
not  appear  in  any  court  and  defend,  nor 
could  Bird  nor  any  one  else  legally  appear 
for  him  as  an  attorney  or  otherwise.  Bird 
ceased  to  be  an  attorney  for  Conde  when 
Conde  died.  No  service  of  summons  could 
be  made  upon  Conde  after  bis  death,  and  no 
waiver  of  service  <«•  of  summons  could  be 
bad  by  the  consent  of  Bird  or  otherwise." 
"Indeed,"  says  tbe  court,  "tbe  case  has  never 
legally  been  brought  to  this  court,  and  in 
law  has  never  been  In  this  court  at  all,  and  It 
is  now  too  late  to  bring  It  here."  Coffin  et  al. 
y.  Edgington  et  al.,  23  Pac.  80,  Is  a  case  de- 
cided by  tbe  Supreme  Court  of  Idaho.  It  Is 
there  held  that  In  an  appeal  to  that  court 
imder  provisions  of  statute  requiring  notice 
of  appeal  the  appellate  court  will  not  acquire 
Jurisdiction  where,  after  Judgment  Is  ren- 
dered In  the  trial  court,  but  before  notice  of 
appeal  was  filed  or  served,  one  of  the  defend- 
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ants  died,  and  no  substitution  had  been  made. 
The  proceedings  on  appeal,  it  Is  ruled,  were 
null  and  void  as  to  representatives  of  the 
deceased  defendant.  The  decision  of  the 
Idaho  Supreme  Court  Is  In  harmony  with 
and  follows  those  of  the  Supreme  Court  of 
California,  several  of  which  are  cited  in  the 
opinion.  The  following  authorities  may  also 
be  cited  as  being  In  point  on  the  questions 
herein  considered  and  In  support  of  the  con- 
clusion reached:  Harry  man  v.  Harryman, 
49  Md.  67;  Smith  t.  Cunningham,  2  Tenn. 
Ch.  565;  Shartzer  v.  Love  et  al.,  40  Cal.  93; 
Branham  et  al.  v.  Johnson,  &2  Ind.  259; 
Moore  v.  Slack  et  al.,  140  Ind.  38,  39  N.  E. 
237;  Kennard  v.  Kennard,  35  Ohio  St.  060; 
Ray  V.  Pease  et  al.  (Ga.)  37  S.  E.  875;  Terry 
v.  Schultz  (Tex.  Civ.  App.)  38  S.  W.  374. 
The  former  Judgment  Is  adhered  to. 

SULUVAN,  0.  J.  (dissenting).  I  dissent 
altogether  from  the  reasoning  and  conclu- 
sions of  my  associates.  In  this  state  the  writ 
of  error  In  civil  cases  has  been  abolished. 
But  the  right  to  be  heard  in  such  cases  in  the 
coiut  of  last  resort  Is  preserved  by  the  Con- 
stitution. The  procedure  is  statutory.  In  ac- 
tions In  equity  the  cause  is  removed  from  the 
district  court  to  this  court  by  filing  here  a 
duly  certified  transcript  of  the  record.  Noth- 
ing further  Is  required.  Whether  the  action 
be  legal  or  eqtiitable,  the  defeated  litigant 
may,  after  final  Judgment,  transfer  the  con- 
troversy from  the  district  court  to  this  coiirt 
by  filing  here  a  certified  copy  of  the  record 
and  procuring  the  Issuance  and  s«*vlce,  or 
written  waiver,  of  the  statutory  process. 
When  this  court  has  obtained  Jurisdiction  ei- 
ther by  appeal  or  error  proceeding,  it  has 
authority  to  malse  a  final  disposition  of  the 
cause  by  rendering  such  Judgment  as  the 
court  below  should  have  rendered.  The  pro- 
ceedings in  this  court  In  the  exercise  of  Juris- 
diction acquired  under  the  provisions  of  ti- 
tle 16,  Code  Civ.  Proc,  are,  as  we  said  In  Web- 
ster V.  City  of  Hastings,  56  Neb.  245,  76  N. 
W.  5^,  quite  analogous  to  those  in  ordinary 
actions.  But  certainly  the  analogy  does  not 
prove  that  this  statutory  proceeding  for  the 
correction  of  errors  is  essentially  and  for  all 
purposes  a  new  suit.  The  statute  (section 
584,  Code  Civ.  Proc.)  describes  it  as  a  pro- 
ceeding; that  Is,  a  further  step  in  the  liti- 
gation. Even  the  writ  of  error,  which  was 
an  original  writ,  and  Indispensable  to  the 
jurisdiction  of  the  appellate  court,  was  said 
In  Nations  v.  Johnson,  24  How.  195,  16  L. 
Ed.  628,  to  be  "rather  a  continuation  of  the 
original  litigation  than  the  commencement  of 
a  new  action."  The  effect  of  the  proceed- 
ing in  en-or  Is  to  bring  the  record  of  the  case 
Into  this  court  for  re-examinatlon— to  change 
the  forum. 

If  the  Legislature  had  seen  fit  to  do  so,  no- 
tice of  any  kind  might,  as  In  cases  of  appeal, 
have  been  dispensed  with  altogether,  with- 
out infringing  any  constitutional  right  of  the 
defendant  In  error.    But  notice  has  not  been 


dispensed  with.  The  statute  prescribes  the 
conditions  upon  which  a  defeated  suitor  may 
be  heard  in  this  court.  If  these  conditions 
have  been  fulfilled  In  this  case,  Juriadictioi> 
has  attached,  and  the  order  dismissing  tt!« 
proceeding  is  wrong.  The  statute  provides 
(section  584,  C!ode  Civ.  Proc.)  that  a  siunmuiu 
In  error  shall  be  issued  and  served  on  tti<^ 
defendant  in  error  or  his  "attorney  of  record 
in  the  original  case,"  or  else  (section  585,  Id.) 
that  there  shall  be  a  waiver  in  writing  of  Vie 
Issuance  and  service  of  the  summons  by  "tLt 
defendant  in  error  or  his  attorney."  I  can 
come  to  no  other  conclusion,  after  carefully 
considering  the  matter,  than  that  tbe  attor- 
ney who  Is  authorized  to  accept  service  is  tie 
attorney  upon  whom  the  statute  antborlze; 
service  to  be  made;  that  is,  "the  attorney  of 
record  In  the  original  case."  Service  upon 
such  attorney  is  good  service  whether  tht. 
defendant  in  error  be  living  or  dead  (Link 
V.  Reeves  [Neb.]  88  N.  W.  670);  and  by  parity 
of  reasoning  a  waiver  In  writing  by  suvj 
attorney  Is  a  good  waiver  under  section  r^s.".. 
(Dode  CiT.  Proc.,  whether  the  defeudant  in 
error  be  living  or  dead.  In  other  words,  ju- 
risdiction of  the  cause  is  obtained  when  tbe;-e 
things  have  been  done  which  the  I&w  r«. 
quires  to  be  done  in  order  to  transfer  t^e  liti- 
gation from  the  district  court  to  this  conrL 
In  Link  v.  Reeves  a  summons  in  error  serv- 
ed upon  the  attorney  of  a  dead  man  was 
held  to  be  good  service.  The  court  saitl: 
"Robertson  being  the  attorney  of  record  of 
Preston  Reeves  in  the  original  case,  the  serv- 
ice of  summons  upon  him  conferred  jurisdie 
tlon,  though  Mr.  Reeves  was  then  dead." 

The  written  waiver  authorized  by  section 
685  was  manifestly  intended  as  a  substitute 
for,  and  the  legal  equivalent  of,  the  service 
provided  for  by  section  584.  The  legislative 
thought  was  that  whoever  may  be  served 
ought  to  have  authority  to  waive  service. 
The  writer  of  the  majority  opinion  Is  sxirely 
mistaken  in  assuming  that  the  Legislature 
may  have  authorized  waiver  of  service  by  an 
attorney  other  than  the  attorney  of  record 
in  the  original  case.  To  permit  one  not  sub- 
ject to  service  to  waive  service  would  be 
illogical,  and,  so  far  as  I  know,  -witboat 
precedent  in  Judicial  procedure.  The  su;- 
gestion  has  been  made  that  a  proceediug 
against  a  dead  man  Is  a  nullity.  But  Link  v. 
Reeves  is  an  authority  to  the  contrary,  and 
there  are  many  others.  Hohentbai  r.  Tur- 
nure,  50  Tex.  1;  Black  v.  HUl,  29  Ohio  St.  s»j; 
Co.\"s  Adm'r  v.  W^hitfleld,  18  Ala.  73S;  Beard 
V.  Hall,  79  N.  C.  506.  It  would  hardly  I* 
claimed  that  the  right  of  a  party  to  remove  a 
case  from  an  inferior  court  to  the  district 
court  by  appeal  would  be  lost  or  impair^  !>t 
the  death  of  his  adversary.  A  party  against 
whom  Judgment  has  been  rendered  before  a 
Justice  of  the  peace  or  in  the  county  court 
transfers  the  cause  to  the  district  court  by 
giving  a  good  bond  and  filing  a  transcript 
within  the  time  limited  by  the  statute.  The 
i  death  of  the  other  party  after  Judgment  and 
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before  the  bond  Is  given  and  the  transcript 
filed  does  not  prevent  the  Jurisdiction  of  the 
district  court  from  attaching.  In  such  cases, 
as  in  the  case  we  are  considering,  the  law 
prescribes  the  conditions  upon  which  a 
change  of  forum  may  be  had;  and  there  are 
no  other  conditions.  The  Le^slature  saw  no 
necessity  for  a  revivor,  and  so  It  was  not 
made  a  condition  either  expressly  or  by  Impli- 
cation. When  the  prescribed  conditions  have 
been  performed,  the  transfer  of  the  contro- 
versy from  the  Inferior  court  to  the  superior 
court  Is  effected,  and  the  appellate  tribunal 
Bbould  then,  if  the  appellee  or  defendant  In 
error  be  dead,  direct  a  substitution  of  par- 
ties, and  proceed  to  Judgment  The  giving 
of  Uie  bond  in  such  case  is  a  proceeding;  so 
Is  the  filing  of  the  transcript;  and  yet,  not- 
withstanding the  death  of  the  party  who  re- 
covered the  Judgment,  they  are  valid  and  ef- 
fective steps  in  the  progress  of  the  case. 

In  the  majority  opinion  it  is  sought  to  dis- 
tinguish this  case  from  Link  v.  Reeves  by 
pointing  out  that  In  the  latter  case  the  peti- 
tion In  error  and  transcript  had  been  filed 
and  the  summons  issued  before  the  death 
of  Reeves.  How  is  this  actually  or  possibly 
material?  The  action  had  been  pending  In 
the  district  court,  and,  as  a  matter  of  course, 
it  remained  there  until  this  court  acquired 
Jarisdicti<«.  When  did  this  court  acquire 
Jarisdiction?  When  the  summons  in  error 
was  served,  and  not  before.  The  service  of 
the  process  was  as  essential  to  a  transfer  of 
the  litigation  as  was  the  filing  of  the  petition 
In  error  and  transcript  Each  step  in  the 
proceeding  was  necessary;  each  was  vain 
and  useless  without  the  other.  When  Beeves 
died  this  court  was  not  possessed  of  the  ac- 
tion, and  it  had  no  more  authority  to  hear 
and  determine  than  it  had  in  this  case  when 
Seeley  died.  Ex  parte  Munford,  57  Mo.  603. 
In  each  case  the  purpose  of  the  unsuccess- 
ful party  to  remove  the  litigation  to  this 
court  was  unexecuted  when  the  defendant  in 
error  died.  In  each  case  the  action  was  still 
pending  in  the  district  court  and  was  not 
pending  here.  The  fact  that  the  pleading 
and  transcript  had  been  filed  with  the  clerk 
of  this  court  In  one  case  and  not  in  the 
other  is.  It  seems  to  me,  without  legal  sig- 
nificance. In  each  case  the  effort  to  transfer 
the  controversy  from  the  district  court  to 
this  court  during  the  life  of  the  defendant 
hi  error  was  abortive,  and  it  was  no  less 
abortive  In  one  case  than  in  the  otbor. 

It  is  conceded  that  an  appeal  will  remove 
a  case  to  this  court  without  proceeding  in  the 
district  court  to  bring  in  the  legal  representa- 
tives of  a  party  who  died  after  final  Judg- 
ment The  reason  Is  said  to  be  that  the 
law  in  relation  to  appeals  contemplates  a  trial 
de  novo,  and  does  not  require  assignment  of 
errors.  This  can  hardly  be  regarded,  if  tme, 
u  a  convincing,  or  even  a  persuasive,  rea- 
son. The  inference  does  not  fellow  from  the 
premises.  But  in  truth  there  is,  accurately 
speaking,  no  trial  de  novo  in  appeal  cases. 


and  there  Is,  necessarily,  in  such  cases  an 
assignment  of  errors.  In  both  appeal  and 
error  cases  the  Judgment  of  the  district  court 
stands  until  there  has  been  a  re-examination 
of  the  record.  There  is  then  an  affirmance, 
a  reversal,  or  a  modification.  Both  methods 
of  review  are  prescribed  by  the  statute,  and 
the  difference  between  them  Is  formal,  rather 
than  substantial.  Why  the  Legislature 
should  require  a  revivor  in  the  district  court 
if  one  method  is  pursued  and  not  if  the  othw 
is  followed  is  beyond  comprehension.  It  is 
one  of  those  difficult  problems  which  Lord 
Dundreary  would  characterize  as  "a  thing 
no  fellow  can  find  out"  Suppose  there  is  a 
revivor  in  the  district  court  after  Judgment, 
what  good  purpose  can  it  serve?  Why  is 
It  necessary  or  desirable  that  the  represen- 
tative of  the  deceased  litigant  be  made  a 
party  In  the  district  court  if  the  litigation 
in  that  court  is  ended?  There  seems  to  be 
no  reason  for  it  absolutely  none,  whether  the 
action  be  legal  or  equitable.  Reason  and 
utility  suggest  that  the  order  of  revivor  be 
made  in  the  court  in  which  the  litigation  is 
to  be  continued,  and  not  in  the  court  in 
which  the  controversy  has  been  brought  to  a 
conclusion.  The  first  section  of  the  Code  of 
Civil  Procedure  requires  that  "its  provisions 
and  all  proceedings  under  it  shall  be  liberally 
construed  with  a  view  to  promote  Its  object 
and  assist  the  parties  In  obtaining  Justice." 
The  decision  dismissing  the  proceeding  in  er- 
ror is,  it  seems  to  me,  made  in  utter  disre- 
gard of  this  legislative  injunction.  The  plain 
words  of  the  statute  are  disregarded  in  or- 
der to  give  effect  to  a  Judicial  theory  which 
obstructs  Justice  In  this  case,  and  has  no 
tendency  to  promote  it  in  any  case. 


STATE  ex  rel.  BOARD  OP  COM'RS  OP 
LANCASTER  COUNTY  v.  HOLM. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1908.) 

RKOISTBR  OF  DEEDS— ACCOimTINO—NONOFFI- 
CIAI.  ACTS— COMPENSATION. 

1.  A  county  officer  is  not  required  to  acconnt 
for  and  pay  over  to  his  county  money  received 
by  him  in  payment  for  services  performed  for 
another,  by  private  agreement,  which  are  no 
part  of  the  daties  of  his  office,  and  which  are 
not  incompatible  with,  and  are  not  included 
within,  his  official  duties. 

2.  It  is  no  part  of  tho  official  duties  of  a  reg- 
ister of  deeds  to  search  the  records  of  his  office 
to  ascertain  whether  peraons  signing  a  peti- 
tion to  obtain  a  liquor  license  are  freeholders. 

3.  Such  officer  may,  by  agreement,  perform 
such  services  for  persons  who,  under  the  rules 
of  the  excise  board  of  a  city,  are  required  to 
make  proof  of  the  qaalifications  of  such  sign- 
ers by  his  certificate,  and  may  collect  and  re- 
ceive such  compensation  as  may  be  agreed  up- 
on therefor. 

4.  In  such  a  case  he  must  place  the  fee  tor 
his  certificate  and  seal  on  his  feebook,  and  ac- 
connt for  and  pay  the  same  over  to  the  county, 
If  in  excess  of  the  salary  allowed  him  by  law; 
but  he  cannot  be  compelled  to  account  for  and 

f)ay  over  the  amount  received  by  Um  fer  bis 
abor  in  searching  the  records. 
(Syllabus  by  the  Court) 
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Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Inncaster  Coonty; 
HoUner,  Judge. 

Application  by  the  state,  on  tbe  relation  of 
tbe  board  of  county  commissioners  of  Lan- 
caster county,  for  writ  of  mandamus  to  Paul 
Holm.  From  an  order  denying  tbe  writ,  re- 
lator brings  error.    AfBlrmed. 

James  L.  Caldwell  and  William  T.  StOTOia, 
for  plaintiff  In  error.  Stewart  &  Hunger,  toe 
defendant  In  error. 

BARNES.  O.  The  plaintiff  In  error  filed  Its 
petition  In  tbe  district  court  against  the  de- 
fendant, praying  for  a  writ  of  mandamus  to 
compel  bim,  as  register  of  deeds  of  Lancaster 
county,  to  enter  certain  sums  of  money,  re- 
ceived as  hereinafter  stated,  on  bis  feebooks, 
and  to  account  for  and  pay  tbe  same  over  to 
said  county.  Defendant  filed  bis  answer  to 
the  alternative  writ,  and  on  tbe  Issues  thus 
Joined,  together  with  a  stipulation  or  agreed 
statement  of  facts,  the  court  rendered  a  judg- 
ment denying  the  writ  and  dismissing  the  re- 
lator's action.  From  that  Judgment,  tbe  coun- 
ty prosecuted  error. 

It  appears  from  tbe  record  that,  during  tbe 
time  the  defendant  was  the  register  of  deeds 
of  Lancaster  county,  the  excise  board  of  the 
city  of  Lincoln  required  every  person  applying 
for  a  saloon  license  In  said  city  to  obtain  a 
certificate  of  tbe  register  of  deeds  to  the  effect 
that  tbe  persons  signing  bis  petition  were  free- 
holders; tliat  during  the  defendant's  two 
terms  of  office  he  made  search  of  the  records 
and  furnished  such  certificates  for  224  appli- 
cants; that  he  charged  each  of  such  persons 
for  bis  investigation  of  tbe  records  $3.S0,  and 
50  cents  for  his  certificate  as  register  of  deeds; 
that  In  each  case  he  reported  tbe  50  cents  for 
the  certificate  as  fees,  placed  the  same  upon 
his  feebook,  and  duly  accounted  for  and  paid 
the  same  over  to  the  county.  It  further  ap- 
pears that  his  salary  fixed  by  law  was  $2,500 
per  year;  that  be  received  and  retained  that 
sum  for  each  fiscal  year,  which  Included  the 
sums  so  reported  for  certificates  as  aforesaid; 
that  he  refused  to  enter  tbe  amount  paid  him 
for  searching  the  records  on  bis  feebook,  and 
refused  to  pay  it  over  to  tbe  county,  claiming 
that  such  service  was  no  part  of  his  official 
duties,  and  that  be  had  the  right  to  contract 
with  the  applicants  for  his  work  In  examining 
tbe  records,  and  receive  from  each  of  them 
such  a  sum  as  they  should  agree  to  pay  blm 
for  the  services  so  performed.  It  la  contend- 
ed, however,  on  the  part  of  the  relator,  that 
tbe  sums  so  received  by  the  defendant  were 
collected  and  received  by  him  by  virtue  of  his 
office,  that  he  was  entitled  to  receive  only  $2,- 
600  per  year  from  all  sources,  and  that  there- 
fore the  court  erred  In  denying  the  writ  and 
dismissing  tbe  action.  This  Is  the  sole  ques- 
tion presented  for  our  consideration. 

It  may  be  stated  at  tbe  outset  that,  if  the 
BPTVlces  for  which  respondent  received  the 
money  in  question  were  any  part  of  the  du- 


ties of  bis  office,  be  would  be 
count  for  and  pay  tbe  same 
latorr  and  it  would  make  no  di 
er  tbe  statute  prescribing  such 
amount  of  compensation  there 
the  amount  was  fixed  by  tbe  a 
respondent  and  the  person  foi 
formed  the  service.  Counsel 
contends  that  the  money  was  i 
of  respondent's  official  posldoi 
ment  should  be  reversed  beca 
announced  In  State  v.  Sovereli 
22  N.  W.  353.  In  that  case  the 
by  Sovereign  were  a  part  of 
ties,  and  It  was  held  that  h< 
making  his  certificate  as  a  n( 
stead  of  county  clerk,  avoid  ac 
fees  which  were  fixed  by  la 
formance  of  those  duties.  W 
to  the  well-known  case  of  Stal 
Neb.  171,  10  N.  W.  703.  In  th 
who  was  the  auditor  of  publi 
formed  certain  duties  In  admin 
relating  to  Insurance  compan 
ties  were  required  of  him  b; 
office,  and  the  fees  therefor  we 
The  statute  further  provided 
should  be  paid  to  him  as  audit 
tended  that  for  that  reason  he 
retain  those  fees  In  addition 
of  bis  salary  as  fixed  by  law 
tutlon.  It  was  held  tbat  the 
quires  these  fees  to  be  paid  to  ' 
urer,  and  Lledtke  was  for  that 
to  account  for  and  pay  tbe  sa 
state.  Counsel  also  calls  our 
case  of  State  v.  Walllchs,  10 
W.  27.  The  only  question  li 
case  was  whether  or  not  a  co 
Its  refunding  bonds  to  the  at 
tratlon  must  pay  one-fourth  oi 
the  dollar  for  each  bond  regis 
ed  by  law.  Our  attention  \i 
State  ex  rel.  Frontier  County  v 
574,  46  N.  W.  714.  In  that  c 
that  where  a  county  clerk,  v 
notary  public,  took  acknowledg 
mortgages,  affidavits,  and  depo 
tary  public,  It  was  bis  duty  to 
feebook,  as  county  clerk,  am 
county  board,  every  Item  recel 
such  services,  under  the  rule 
State  V.  Sovereign,  supra.  1 
held  tbat  he  could  not  retain  t 
by  him  for  making  and  certl 
of  title,  which  was  a  part  of  t 
office,  although  he  was  at  thai 
abstractor.  The  relator  relle 
case  of  State  v.  Hazelet,  41  1 
W.  801.  In  that  c.tse  the  coui 
ed  that  he  was  entitled  to  rec< 
not  account  for  and  pay  over 
the  fee  of  $2  for  furnishing  th 
certificate  of  liens  and  Incumt 
of  appraisals  and  sale  under 
closure  and  on  execution.  It  i 
was  a  part  of  the  official  dnt 
to  furnish  such  certificates  wh 
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do  so  by  the  sheriff;  that  be  was  entitled  to 
collect  therefor  the  sum  of  $2  In  each  case, 
wlilch  he  must  enter  upon  his  feebook  and  ac- 
count for,  notwithstanding  the  duty  was  per- 
formed by  Us  deputies  outside  of  regular 
office  hours.  State  ▼.  Silver,  9  Neb.  86,  2  N. 
W.  215,  is  also  relied  on  by  the  relator.  Sil- 
ver was  the  county  clerk  of  Lancaster  county, 
and  claimed  that  extra  compensation  should 
be  allowed  him  by  the  board  of  commissioners 
for  making  the  tax  list  and  duplicates.  His 
claim  was  disallowed,  and  It  was  held  that  a 
public  officer  must  discharge  all  of  the  duties 
pertaining  to  his  office  for  the  compensation 
allowed  by  law,  and  that  he  cannot  be  allowed 
compensation  for  extra  work  unless  It  is  au- 
thorized by  the  statute.  We  are  further  cited 
to  Bayha  v.  County  of  Webster,  18  Neb.  131, 
24  N.  W.  457.  The  only  question  presented  in 
that  case  was  whether  or  not  the  clerk  was 
entitled  to  extra  compensation  for  making  out 
the  tax  list,  and  it  was  again  held  that  a  pub- 
lic officer  must  discharge  all  the  duties  per- 
tamtng  to  his  office  for  the  compensation  al- 
lowed by  law;  that  he  can  receive  no  com- 
pensation for  extra  work  unless  it  is  author- 
ized by  statute.  Lastly  our  attention  is  called 
to  the  case  of  Heald  t.  Polk  County,  46  Neb. 
28,  64  N.  W.  376,  where  the  same  question 
was  involved,  and  was  decided  la  the  same 
way  as  in  the  case  last  above  mentioned. 

It  Is  further  contended  that,  even  if  it  was 
not  the  official  duty  of  the  respondent  to  per- 
form these  services,  yet  he  was  the  county's 
officer,  and  the  custodian  of  its  books  and 
seal,  and  that  he  cannot  be  heard  to  say 
that  he  performed  them  as  an  individual. 
To  sustain  this  view,  the  relator  cites  Blaco 
V.  State,  B8  Neb.  566,  78  N.  W.  1056.  An 
examination  of  tliat  case  discloses  that  the 
decision  is  based,  as  In  all  of  the  foregoing 
cases,  on  the  fact  that  the  fees  were  receiv- 
ed on  account  of  official  services  provided  for 
by  law:  and  the  particular  point  decided  was 
that  the  respondent  must  account  for  such 
fees,  whether  he  performed  the  services  reg- 
ularly or  irregularly,  and  that  his  bondsmen 
could  not  escape  liability  on  the  claim  that 
the  services  were  irregularly  performed. 

So  it  would  seem  that  our  decision  must 
be  based  upon  the  sole  question  as  to  wheth- 
er or  not  the  services  rendered  for  the  ap- 
plicants, as  above  stated,  were  a  part  of  the 
official  duties  of  the  respondent  If  they 
were,  then  he  must  account  for  and  pay  over 
the  money  received  therefor  to  the  relator. 
If,  however,  they  were  no  part  of  his  offi- 
cial duties,  then  the  question  falls  within  the 
rule  announced  in  the  case  of  State  v.  Obert, 
53  Kan.  107,  86  Pac.  64,  where  It  was  held 
that  a  county  treasurer,  who,  for  compensa- 
tion, made  searches  and  answered  letters  of 
Inquiry,  and  charged  therefor,  without  a 
statute  authorizing  a  charge,  did  not  have 
to  report  rach  fees,  except  for  his  certificate 
alone.  The  law  of  Kansas  on  this  question 
Is  the  same  as  the  law  of  this  state.  It  was 
provided  by  the  Kansas  statutes  that,  in 


counties  having  a  population  of  more  than 

6,000  and  not  over  10,000,  the  treasurer 
should  receive  $1,500  per  annum,  and  that 
he  should  account  for,  and  pay  over  to  the 
county,  all  of  the  money  collected  by  him  as 
fees  in  excess  of  that  amount.  It  was  stated 
In  the  body  of  the  opinion  that,  under  the 
general  statutes  relating  to  fees  and  salaries, 
county  officers  are  entitled  to  no  more  com- 
pensation than  the  salaries  fixed  by  law, 
and  that  all  fees  received  by  them  for  official 
services  should  be  accounted  for,  and  deduct- 
ed from  each  quarterly  allowance  of  salary. 
The  court  further  said:  "We  do  not  think 
that  the  fees  Obert  collected  for  making  and 
certifying  abstracts  of  title,  and  In  writing 
letters,  and  giving  information  therein  as  to 
taxes,  etc.,  should  be  reported  or  accounted 
for.  Such  services  are  not  part  of  the  offi- 
cial duties  of  the  county  treasurer,  as  that 
duty  is  defined  by  statute."  Citing  Mallory 
V.  rerguson,  50  Kan.  685,  82  Pac.  410,  22  U 
R.  A.  99.  The  same  rule  was  announced  In 
the  case  of  County  y.  Davidson,  112  Cal. 
603,  44  Pac.  659.  In  that  case  it  was  shown 
that  It  was  the  custom  of  miners  to  have 
the  county  recorder  record  notice  of  mining 
claims.  There  was  no  statute  requiring  such 
work,  bot  the  clerk  kept  a  record,  and  char- 
ged for  it  It  was  held  that  "it  was  no  duty 
imposed  by  law,  and  no  fees  fixed  by  law  for 
it,  and  hence  he  need  not  account  for  such 
fees."  The  case  of  Cornell  y.  Irvine,  66  Neb. 
667,  77  N.  W.  114,  seems  to  throw  some  light 
on  this  question.  There  It  was  said  that 
where  a  state  officer  has  rendered  services 
outside  of,  and  not  incompatible  with,  his 
duties  as  such  officer,  it  is  not  proper  for  the 
auditor  of  public  accounts  to  refuse  to  issue 
a  warrant  in  payment  of  such  extra  serv- 
ices merely  because  the  salary  of  such  officer 
was  already  paid  for  the  period  during  which 
said  extra  services  were  rendered.  And  so 
it  was  held  that  Judge  Irvine  was  entitled 
to  receive  compensation  for  lectures  deliver- 
ed to  the  law  class  of  the  State  University, 
and  that  such  services  were  not  incompatible 
with,  and  were  not  included  within  the  scope 
of,  his  duties  as  Supreme  Court  Commission- 
er. We  have  recently  held  in  Shepard  v. 
Basterllng,  96  N.  W.  941,  that  a  county  judge 
might  be  allowed  the  sum  of  $300  by  the 
county  board  for  docketing  several  hundred 
old  cases,  and  for  making  an  Index  to  the 
records  of  the  probate  court,  because  such 
services  were  extraofficial;  In  other  words, 
that  the  county  judge  could  not  be  required, 
as  a  part  of  the  duties  of  his  office,  to  per- 
form the  services  which  should  have  been 
performed  by  his  predecessor,  and,  although 
no  fees  were  fixed  by  law  for  the  perform- 
ance of  such  services,  he  could  contract  with 
the  commissioners  to  do  that  work,  and 
would  be  entitled  to  receive  the  amount 
agreed  upon,  over  and  above  the  amoimt  of 
fees  which  he  could  retain  ,during  his  cur- 
rent term.  In  the  case  at  bar  it  cannot  be 
contended  that  the  respondent  was  obi*'"^ 
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to  peif  orm  the  aerrlces  In  questloa  as  a  part 
of  his  official  duties.  The  rule  of  the  excise 
board  of  the  city  of  Lincoln  yra.a  In  no  man- 
ner binding  upon  him.  He  could  not  be  com- 
pelled to  perform  any  duties  or  services  ex- 
cept such  as  the  statute  enjoined  upon  him. 
As  a  strict  matter  of  law,  there  seems  to  be 
no  reason  why  he  could  not  contract  with  the 
persons  applying  for  saloon  licenses  to  search 
the  records  for  them,  and  receive  such  com- 
pensation therefor  as  might  be  agreed  upon. 
The  fact  that  such  aerylces  were  performed 
by  his  deputies,  who  bad  received  payment 
from  the  county  for  their  services,  or  that 
they  were  performed  by  himself  personally, 
we  are  not  at  liberty  to  consider,  because 
no  competent  offer  to  prove  that  fact  was 
made  by  the  relator.  While  the  conduct  of 
the  respondent  may  be  of  doubtful  propriety, 
and  while,  perhaps,  from  an  equitable  stand- 
point, the  money  in  question  ought  to  be  paid 
to  the  relator,  yet  these  matters  cannot  be 
taken  into  consideration  by  us  In  deciding 
this  case.  The  question  presented  is  wheth- 
er or  not,  as  a  matter  of  law,  the  respondent 
can  be  compelled  to  account  for  and  pay  over 
the  money  in  controversy  herein.  It  appear- 
ing that  the  services  rendered  by  respondent 
were  no  part  of  the  duties  of  his  office,  we 
are  constrained  to  hold  that  the  money  paid 
him  therefor  under  private  contract  or  agree- 
ment cannot  be  recovered  by  the  relator,  and 
therefore  the  district  court  did  not  err  In 
denying  the  writ  and  dismissing  the  action. 
For  the  reasons  above  giveu,  we  recom- 
mend that  the  Judgment  of  the  district  court 
be  atfirmed. 

ALBERT  and  GLANVILLE,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


OMAHA  ST,  RT.  CO.  t.  LARSON. 
(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

RAILROADS— ACCIDENT   AT   CROSSING— QUES- 
TION  OF   FACT— EVIDENCE— EXPERI- 
MENTS—OPINION   EVIDENCE. 

1.  Negligence  of  plaintiff  in  driving  across 
a  street  railway  track  without  stopping  to  look 
and  listen  will  not  excuse  the  company  from 
its  duty  to  use  reasonable  diligence  to  stop  Its 
car  after  discovering  the  perilous  situation, 
and,  if  its  failure  to  do  so  after  seeing  the 
danger  directly  and  immediately  causes  an  in- 
jury to  him,  the  company  may  be  held  liable 
for  such  injury. 

2.  Where  the  evidence  is  fairly  conflicting, 
the  question  as  to  the  direct  and  proximate 
cause  of  an  alleged  injury  is  one  of^fact,  for 
the  determination  of  the  jury. 

3.  Proof  of  an  experiment,  without  establish- 
ing the  fact  that  the  person  who  made  the  ei- 
p^ment  is  competent  to  do  so,  and  that  the 
apparatus  used  was  of  the  kind  and  in  a  con- 
dition suitable  for  the  experiment,  and  that  it 
was  honestly  and  fairly  made,  is  without  pro- 
bative force. 


4.  A  witness  who  sees  a  mc 
possesses  a  knowledge  of  time  a 
competent  to  express  an  opinion 
of  speed  at  which  the  car  was  n 

5.  Evidence  of  an  ordinance  c 
lating  the  rate  of  speed  of  stree 
is  admissible  under  a  general  ar< 
ligence. 

(Syllabus  by  the  CSoort.) 

Commissioners'  Opinion.  D< 
1.  Error  to  District  Court;  Do 
Jessen,  Judge. 

Action  by  Nels  Larson  again 
Street    Railway    Company, 
plaintiff.    Defendant  brings  er 

John  L^  Webster,  for  plaii 
Gaines,  Kelby  &  Story,  for  de 
ror. 

OLDHAM,  C.  This  is  an  ac< 
damages  alleged  to  have  been 
reason  of  the  negligence  of  the 
Railway  Company.  The  allej 
petition  that  are  material  to  a 
Ing  of  this  controversy  are:  " 
16,  1899,  plaintiff,  with  his  hor 
was  driving  northward  on  Mi 
in  Omaha,  and  when  about  hal 
Parker  and  Decatur  streets  in 
the  east  side  of  Military  aveni 
cross  to  the  west  side  of  said  M 
turned  his  horse  to  do  so,  but 
stepped  between  the  two  eas 
fondant's  tracks  on  said  street 
belonging  to  defendant,  prop 
trlcity,  and  running  at  a  dai 
negligently  high  rate  of  speed 
any  warning  to  plaintiff,  neglii 
and  struck  plaintiff's  horse  wh 
ed  to  the  wagon  in  which  plain 
and  said  horse  became  en  tang] 
der  on  the  front  end  of  defend 
tor  car.  Plaintiff  says  that, 
ant's  motor  car  struck  his  b 
said,  the  motorman  In  charg< 
both  seeing  and 'knowing  the  1 
ger  in  which  plaintiff  was  plac 
ligence  of  said  defendant,  ai 
power  to  stop  said  car,  in  absc 
of  defendant's  duty  to  stop  said 
injury  to  plaintiff  negligentiy 
diminish  the  speed  of  said  ca 
contrary,  said  motorman  con 
said  car  at  great  speed  for  a 
distance  of  a  block,  pushing, 
carrying  plaintiff's  horse  and 
entire  distance.  Plaintiff  sa; 
defendant's  motor  car  struck 
aforesaid,  defendant's  motorma 
charge  of  said  car,  and  who  co 
ped  said  car,  and  whose  duty 
said  car,  negligentiy  continuec 
great  speed,  whereby  piaintif 
and  seriously  injured,  withoui 
plaintiff,  for,  after  defendant's 
aforesaid,  pushed,  dragged  and 
tiff's  said  horse  and  wagon  i 

f  4.  Se*  BTldence,  vol.  M,  Cent.  I 
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bondred  and  twenty  feet,  plaintiff  was  forci- 
bly and  violently  thrown  from  his  wagon  and 
hurled  to  the  pavement,  and  was  serioualy 
and  severely  cut,  Injured,  and  bruised  about 
his  head,  back,  spine,  and  legs,  his  right  leg 
being  so  badly  broken  that  It  was  necessary, 
In  order  to  save  plointUTs  life,  to  amputate 
bis  leg,  which  was  accordingly  done,  where- 
by the  plaintiff  was  made  to  suffer  great 
pain  and  physical  and  mehtal  anguish,  and 
has  become  a  cripple  for  life,  and  plaintiff 
still  suffers  from  the  Injuries  sustained  by 
bim  In  bis  bead  and  spine."  Defendant  an- 
swered with  a  general  denial,  coupled  with 
a  plea  of  contributory  negligence.  The  reply 
was  a  general  denial.  There  was  a  trial  to 
a  Jury,  verdict  for  plaintiff.  Judgment  on  the 
verdict,  and  the  defendant  brings  the  case  to 
this  court  on  error. 

It  will  be  observed  that  the  charge  of  neg- 
ligence In  the  petition  was  the  failure  of  the 
defendant  to  check  the  speed  of  the  car  and 
stop  it  after  the  impact  of  the  car  with  the 
horse  and  wagon,  and  that  by  Its  want  of 
care  in  this  itarticular  the  Injury  was  occa- 
sioned. This  Is  the  sole  issue  of  negligence 
tendered  by  the  petition.  At  the  outset  It  Is 
insisted  by  the  defendant  street  railway  com- 
pany that  plaintiff  has  no  right  to  maintain 
an  action  for  defendant's  failure  to  use  dili- 
gence In  stopping  its  car,  without  showing 
himself  free  from  negligence  in  going  on  the 
track;  that  the  subsequent  negligence.  If 
any,  of  th&  company,  Is  indivisible  from  the 
negligence  of  Larson  In  the  first  Instance, 
and  If,  as  alleged  by  defendant,  he  drove  on 
the  track  without  stopping  to  look  and  listen, 
such  contributory  negligence  on  his  part 
constitutes  a  complete  defense  to  the  action. 
On  the  question  as  to  whether  the  defendant 
used  ordinary  diligence  In  attempting  to  stop 
the  car  after  the  impact  with  defendant's 
horse  and  wagon,  the  testimony  Is  fairly  con- 
flicting. Plalntlfrs  evidence  tends  to  show 
that  defendant  was  dragged  about  116  feet 
after  the  Impact  before  the  vehicle  was  over- 
turned and  the  injury  inflicted.  Defendant's 
testimony,  on  the  other  band,  tended  to  show 
that  the  Injury  was  Inflicted  within  a  few 
feet  of  the  place  of  contact,  and  that  rea- 
sonable efforts  were  used  to  stop  the  car 
after  the  collision.  The  question-  then  arises 
as  to  whether  plaintiff's  evidence  tends  to 
show  an  intervening  eflicient  cause,  which  of 
Itself  directly  and  immediately  occasioned 
the  injury.  The  test  is,  was  the  failure  to 
stop  the  car  a  new  and  independent  force, 
acting  In  and  of  itself  in  causing  the  injury? 
If  so.  It  superseded  the  alleged  contributory 
negligence  complained  of,  so  as  to  make 
plaintiff's  want  of  proper  care  in  driving  on 
the  track  remote  in  the  chain  of  causation. 
This  view  is  supported  by  numerous  decisions 
of  this  court.  In  Dalley  v.  Railway  Co.,  68 
Neb.  .396,  T8  N.  W.  722,  the  court,  speaking 
through  Harrison,  C.  J.,  says:  "It  is  a  well- 
established  doctrine  that,  notwithstanding  a 
person  may  have  so  placed  himself  as  to  be 


liable  to  injury,  yet.  if  another,  after  knowl- 
edge of  the  fact.  Inflict  injury  because  of 
the  failure  of  the  latter  to  exercise  ordinary 
care  to  avoid  It,  the  former  may  recover 
damages.  The  same  doctrine  Is  announced 
In  Ry.  Oo.  V.  Mertes,  35  Neb.  201  [52  N.  W. 
1099];  Ry.  Co.  v.  Hedge,  44  Neb.  448  [82  N. 
W.  887];  Ry.  Oo.  v.  Martin,  48  Neb.  65  [66 
N.  W.  1007]."  The  petition  is  framed  In  ac- 
cordance with  this  doctrine,  and.  In  our  view, 
states  a  good  cause  of  action;  and  whether 
or  not  the  failure  to  use  diligence  in  stopping 
the  car  after  the  collision  was  the  direct 
cause  of  the  Injury  was  a  question  of  fact 
to  be  determined  by  the  Jury.  By.  Co.  v. 
Hedge,  supra;  Ry.  Oo.  v.  Kellog,  94  U.  S.  469, 
24  L.  Ed.  256;  Purcell  v.  Ry.  Co.,  48  Minn. 
134,  oO  N.  W.  1U34,  16  L.  R.  A.  203;  Ry.  Co. 
T.  Kassen,  49  Ohio  St  230,  31  N.  £.  282,  16 
L.  R.  A.  674. 

It  Is  further  urged  by  the  company  that 
the  court  erred  In  refusing  to  permit  It  to 
jfcoye  the  result  of  an  experiment  made  In 
sfbpplng  this  same  car  at  the  place  of  the  ac- 
cident. This  experiment  was  made  by  one 
Rollo  during  the  first  trial  of  this  case. 
Rollo  was  not  offered  as  a  witness  to  prove 
this,  but  the  company  offered  to  prove  the  re- 
sult of  this  experiment  by  onlookers.  While 
exx)eriment8  are  sometimes  admitted  to  illus- 
trate a  given  subject,  we  are  not  aware  of  any 
rule  that  permits  onlookers  to  testify  as  to 
the  result  without  laying  the  foundation,  and 
showing  that  the  result  of  the  experiment 
can  be  relied  on  as  a  substantive  fact  This 
means  that  as  a  foundation  for  this  testi- 
mony. It  must  be  shown  that  the  person  who 
makes  the  experiment  is  competent  to  do  so, 
that  the  apparatus  used  was  of  the  kind  and 
In  the  condition  suitable  for  the  experiment 
and  that  the  experiment  was  honestly  and 
fairly  made.  Without  these  facts  estab- 
lished, the  result  is  without  probative  force. 

It  is  claimed  that  the  court  erred  In  per- 
mitting plaintiff's  witnesses  to  testify  as  to 
the  speed  the  car  was  running.  The  objec- 
tion is  based  upon  the  theory  that  they  were 
incompetent  for  luck  of  experience  In  such 
matters.  We  think  that  a  witness  who  sees 
a  moving  car,  and  possesses  a  knowledge  of 
time  and  distance,  is  competent  to  express 
an  opinion  as  to  the  rate  at  which  the  car  Is 
moving.  In  Detroit  &  Milwaukee  R.  Co.  v. 
Steinburg,  17  Mich.  99,  Cooley,  J.,  In  render- 
ing the  opinion,  says:  "The  point  to  which 
the  attention  of  the  witness  was  directed  was 
the  speed  of  the  passing  object  The  motion 
of  a  train  was  to  be  compared  to  the  motion 
of  any  other  moving  thing,  with  a  view  of 
obtaining  the  Judgment  of  the  witness  as  to 
Its  velocity.  No  question  of  science  was  in- 
volved, beyond  what  may  have  been,  had  the 
object  been  a  man  or  a  horse.  It  was  not 
therefore,  a  question  for  experts.  Any  Intel- 
ligent man  who  has  been  accustomed  to  ob- 
serve moviug  objects  may  be  able  to  express 
an  opinion  of  some  value  upon  it  the  first 
time  he  ever  saw  a  train  In  motion.    '"*'* 
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opinion  would  not  be  so  material  and  reliable 
as  that  of  one  accuBtomed  to  observe,  with 
timepiece  in  hand,  the  motion  of  an  object 
of  such  size  and  momentum;  but  this  would 
go  to  the  weight  of  the  testimony,  and  not  to 
Its  admissibility.  Any  one  possessing  the 
knowledge  of  time  and  distance  would  be 
competent  to  express  an  opinion  upon  the 
subject"  Chapman  v.  Ry.  Co.,  12  Utah,  68, 
41  Pac.  502;  Walsh  v.  Ky.  Co.,  102  Mo.  582, 
14  S.  W.  873,  15  S.  W.  757;  Covell  v.  Ry.  Co., 
82  Mo.  App.  187. 

It  is  also  contended  that  the  trial  court  err- 
ed in  admitting  in  evidence  an  ordinance  of 
the  city  of  Omaha  limiting  the  speed  of  street 
cars  upon  certain  streets  of  the  city,  includ- 
ing Military  avenue.  This  is  objected  to  on 
two  grounds:  (1)  That  it  was  not  pleaded  in 
the  petition  that  the  car  was  being  run  in 
violation  of  the  ordinance;  and  (2)  tliat  it 
was  immaterial  under  the  Issues. 

As  to  the  first  ground  of  objection,  we 
think  that  evidence  of  an  ordinance  and  Its 
violation  is  admissible  under  a  general  aver- 
ment of  negligence,  where  this  question  is 
material  In  a  case.  The  reason  is  stated  in 
Faber  v.  Ry.  Co.,  29  Minn.  465,  13  N.  W.  902: 
"The  fact  that  the  rate  of  speed  at  which  the 
train  was  run  was  prohibited  by  the  munici- 
pal law  was  competent  evidence  going  to 
prove  negligence,  and,  being  evidence  of  the 
fact  pleaded,  it  might  be  proved,  although 
the  existence  of  the  ordinance  had  not  been 
alleged  in  the  complaint"  Ry.  Co.  v.  Rass- 
mussen,  25  Neb.  810,  41  N.  W.  778,  13  Am. 
St  Rep.  527;  Ry.  Co.  v.  Duvall,  40  Neb.  29, 
58  N.  W.  531;  Davis  v.  Guarnlerl,  45  Ohio 
St  470,  15  N.  B.  350,  4  Am.  St  Rep.  548; 
Watson  on  Damages  &  Personal  Injuries,  { 
277. 

This  brings  us  to  the  second  ground  of  ob- 
jection. As  a  matter  of  fact,  the  speed  at 
which  the  car  was  running  before  it  struck 
the  wagon  has  nothing  to  do  with  this  case, 
except  as  a  circumstance  tending  to  show  a 
want  of  proper  care  in  stopping  the  car.  The 
only  act  of  negligence  charged  was  the  fail- 
ure to  check  the  speed  and  stop  the  car  after 
the  car  had  struck  the  horse  and  wagon,  and 
for  this  reason  this  evidence  had  only  an  indi- 
rect bearing  ou  the  issues;  and  in  the  very 
able  brief  of  the  eminent  counsel  for  the  com- 
pany there  is  nothing  poluted  out  that  sug- 
gests prejudice  to  defendant  In  its  admission. 
The  law  does  not  condemn  error  in  the  ab- 
stract, but  only  such  as  Is  prejudicial. 

The  defendant  company  also  complains  of 
instructions  numbered  1,  5,  6,  and  7  given  by 
the  court  on  Its  own  motion.  The  principal 
objection  to  each  of  these  Instructions  Is  that 
they  were  drafted  upon  the  theory  that  the 
plalntiet  could  recover  if  the  motorman  was 
negligent  In  not  stopping  the  car  after  it  had 
struck  the  horse  and  wagon,  notwlthsttinding 
the  fault  of  plaintlEF  in  negligently  driving 
upon  the  track  of  the  company.  What  has 
already  been  said  disposes  of  these  objec- 
tions.   We  think  the  instructions,  as  a  whole. 


fairly  and  folly  directed  the  Jm 
terial  fact  at  Issue,  and  were  a 
defendant  as  the  law  and  evidei 

There  is  no  dispute  as  to  the 
Injury,  nor  is  there  any  claim 
ages  awarded  are  excessive. 

We  find  no  prejudicial  error 
and  it  is  therefore  recommei 
judgment  of  the  district  court  I 

AMIES  and  HASTINGS.  CC. 

PEE  CURIAM.  For  the  rea 
the  foregoing  opinion,  the  Juc 
district  court  is  affirmed. 


NIELSON  V.  CEDAR  O 
(Supreme  Court  of  Nebraska. 

DEFECTIVE  HIGHWAY— ACTION 
—EVIDENCE— IMPEACHl 

1.  Certain  rulings  of  the  tria 
ing  offered  testimony  held  to  b< 
ror. 

2.  Where  an-  effort  has  been 
peach  the  plaintiff  as  a  wltne 
that  he  has  made  statements  elsi 
ance  with  those  made  on  the 
and  the  jury  are  told,  "You  are 
If  a  witness  in  the  case  has  a 
and  place  made  statements,  n 
issue  in  this  case,  at  variance 
mony  while  on  the  witness  sta 
then  you  are  at  liberty  to  disrei 
of  such  witness'  testimony,  ex 
as  he  is  corroborated  by  othe 
dence,"  a  verdict  against  the  p 
set  aside. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  D 
2.  Error  to  District  Court  < 
Graves,  Judge. 

Action  by  Nelse  I.  Nlelson 
county.    Judgment  for  defend) 
tiff  brings  error.     Reversed. 

J.  O.  Robinson,  for  plaintiff 
J.  Millard  and  F.  E.  Snider,  fo 
error. 


GLANVIIXE,  C.  This  is  a 
error  seeking  to  reverse  a  jn( 
district  court  of  Cedar  cour 
plaintiff's  action,  with  costs 
The  parties  stand  here  in  the 
as  below,  and  will  be  deslgnai 
and  defendant  Plaintiff  com: 
tlon  in  the  cotmty  court  of 
which,  after  judgment  was  ta 
trlct  court  on  appeal,  where 
returned  against  tiim.  The  a 
damages  alleged  to  liave  been 
a  defective  culvert  and  fill  com 
of  the  public  highway  in  tbs 
defect  causing  plaintiff's  bu) 
himself  and  wife  were  riding, ' 
ed  while  he  was  attempting  t 
the  culvert  in  the  main-travel 
nighttime.  He  claimed  damag 
to  his  property,  cost  of  medl 
for  his  wife,  and  for  loss  of  t 
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icea.  The  action  waB  brought  within  SO 
days,  under  section  117,  c.  78,  Comp.  St  Ce- 
dar county  Is  not  under  township  organiza- 
tion.   The  answer  was  a  general  denial. 

It  Is  urged  that  there  Is  error  In  the  rulings 
of  the  court  rejecting  certain  offered  testi- 
mony, and  in  certain  Instructions  glyen  to 
the  Jury. 

The  evidence  shows  that  plaintiff's  wife 
was  Injured  by  the  fall  when  the  buggy  was 
overturned  at  the  time  and  place  stated  in 
the  petition;  that  plaintiff  consulted  a  prac- 
ticing physician,  and  obtained  medicine.  The 
doctor  visited  Mrs..  Nielsen,  and  was  called 
upon  by  her,  and  he  treated  her  for  the  In- 
Jury  and  result  of  the  injury.  The  error  as- 
signed is  that  testimony  of  the  physician  as 
to  the  value  and  amount  of  the  services  so 
rendered,  offered  by  plaintiff,  was  ruled  out. 
There  la  prejudicial  error  in  this  regard 
shown  by  the  record,  but,  as  the  Judgment 
must  be  reversed  on  other  grounds,  we  will 
pass  this  assignment  without  further  discus- 
sion. The  error  will  undoubtedly  be  guard- 
ed against  at  another  trial  without  more  spe- 
cific criticisms  now. 

The  first  instruction  herein  complained  of, 
which  was  duly  excepted  to,  is  one  which 
gave  the  Jury  a  copy  of  section  117,  c.  78,  of 
the  Compiled  Statutes  of  1901.  This  section 
forms  the  basis  of  plaintiff's  right  to  recov- 
er for  the  damage  alleged,  and,  while  parts 
of  it  have  no  application  to  the  case  on  trial, 
we  are  disposed  to  think  there  Is  no  prejudi- 
cial error  In  giving  the  section  in  full. 

Instruction  No.  6,  assigned  as  error,  defines 
the  term  "public  highway"  in  accordance 
with  section  3  of  the  same  chapter.  The  cul- 
vert and  fill  where  this  injury  occurred  were 
by  the  parties,  during  the  trial,  stipulated  to 
be  a  part  of  the  public  highway.  The  defini- 
tion talcen  from  the  statute,  though  correct, 
was  unnecessary.  While  we  would  not  re- 
verse this  case  because  of  the  giving  of  this 
Instruction  alone,  yet,  when  the  Jury  had 
been  told  that  the  answer  was  a  general  de- 
nial, and  that  the  burden  was  upon  plaintiff 
to  prove  every  material  allegation  contained 
in  bis  petition,  without  any  attempt  to  in- 
stmct  them  as  to  what  allegations  were  ma- 
terial, this  instruction  might  easily  do  harm. 
The  plaintiff  did  not  prove  the  culvert  in 
question  to  be  a  part  of  such  public  highway 
because  of  a  stipulation  to  that  effect.  The 
instruction  was  calculated  to  lead  the  Jury  to 
suppose  that  such  fact  was  still  in  issue, 
there  being  otherwise  no  possible  need  there- 
for. 

A  most  serious  complaint  is  made  against 
Instruction  No.  10,  which  reads  as  follows: 
"You  are  instructed  that  if  a  witness  In  the 
case  has  at  another  time  and  place  made 
statements,  material  to  the  issue  in  this  case, 
at  variance  with  his  testimony  while  on  the 
witness  stand  before  you,  then  you  are  at  lib- 
erty to  disregard  the  whole  of  such  witness* 
testimony,  except  in  so  far  as  he  is  corrobo- 
rated by  other  credible  evidence."    The  only 


fact  appearing  from  the  bill  of  exceptions  up- 
on which  any  Instruction  of  this  nature  could 
be  proper  is  that  the  plaintiff's  testimony  be- 
fore the  Jury  at  this  trial  was  sought  to  be 
discredited  by  testimony  tending  to  prove 
that  upon  presenting  his  claim  to  the  coiuty 
commissioners,  and  also  upon  the  trial  of  the 
cause  in  the  county  court,  he  bad  made  state- 
ments which  showed  that  he  knew  of  the  bad 
condition  of  the  culvert  In  question,  and  had 
even  dlrectiy  admitted  that  he  knew  it  was 
in  a  dangerous  condition,  before  he  attempt- 
ed to  cross  It  on  the  night  In  question,  and 
that  such  statements  and  admissions  were  at 
variance  with  his  testimony  before  the  dis- 
trict court  We  are  of  the  impression  tliat 
the  preponderance  of  the  testimony  in  tliia 
regard  shows  that  his  statements  before  the 
commissioners  and  before  the  county  court 
were  consistent  with  his  last  testimony,  but 
there  is  some  direct  and  positive  evidence  to 
the  contrary.  This  Instruction,  therefore,  had 
direct  reference  to  plaintiff  as  a  witness,  and 
to  his  testimony.  That  it  is  a  gross  mis- 
statement of  the  law,  and  prejudicial  to  the 
plaintiff,  is  too  apparent  to  need  argument 
It  allowed  the  Jury  to  reject  the  plaintifTs 
entire  testimony,  without  even  finding  any 
of  it  false,  when,  before  they  may  do  so,  they 
must  find  some  of  it  false,  and  knowingly  and 
willfully  false.  In  O.  &  E.  V.  B.  Co.  v.  Kray- 
enbuhl,  48  Neb.  653,  67  N.  W.  447,  it  is  held: 
"The  maxim,  'Falsus  In  uno,  falsus  in  omni- 
bus,' applies  only  where  a  witness  has  know- 
ingly and  willfully  testified  falsely  as  to  mat- 
ters of  fact" 

Defendant  contends  that  the  error  is  cured 
by  instruction  No.  12,  which  reads:  "The 
Jury  are  Instructed  that  In  determining  the 
question  of  fact  in  this  case,  they  should  con- 
sider the  entire  evidence  Introduced  by  the 
respective  parties;  but  the  Jury  are  at  liberty 
to  disregard  the  statements  of  all  such  wit- 
nesses, if  any  there  be,  as  have  been  suc- 
cessfully impeached,  either  by  direct  contra- 
diction, or  proof  of  having  made  different 
statements  at  different  times,  or  by  proof  of 
bad  reputation  for  truth  and  veracity  In  the 
neighborhood  in  which  they  lived,  except  in 
80  far  as  such  witnesses  have  been  corrobo- 
rated by  other  credible  evidence,  or  by  facts 
and  circumstances  proved  on  the  trial.  Still 
it  is  only  .in  a  case  where  it  Is  palpable  that 
a  witness  has  Intentionally  and  deliberately 
testified  falsely  as  to  some  material  matter, 
and  is  not  corroborated  by  other  evidence, 
that  a  Jury  Is  warranted  in  disregarding  his 
or  her  entire  testimony."  This  instruction 
was  also  excepted  to  by  plaintiff,  and  is  as- 
signed as  error.  The  positive  statement  of 
bad  law  contained  in  Instruction  No.  10  can- 
not be  cured  by  inconsistent  or  contradictory 
statements  in  other  instructions.  Such  con- 
tradiction or  inconsistency  leaves  the  entire 
instructions  uncertain,  confusing,  and  mis- 
leading, and  liable  to  do  all  the  damage  that 
could  be  done  by  the  positive  bad  statements 
standing  alone.    Instruction  No.  12  •-  "''"' 
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InconslsteDt  'nitb  Itself,  and  Is  liable  to  con- 
fuse and  mislead. 

The  record  shows  prejudicial  error  In  the 
rejection  of  testimony  and  glying  instructions 
as  above  pointed  out  We  therefore  recom- 
mend that  the  Judgment  of  the  district  court 
be  reversed,  and  a  new  trial  awarded,  and 
that  the  cause  be  remanded  for  further  pro- 
ceedings. 

ALBERT  and  BARNES,  OC,  concur. 

PER  OURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  a  new  trial  award- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 

HOUSER  T.  McCRTSTAL. 
(Supreme  Court  of  Nebraska.    Dec.  10,  1903.) 

APPEAL— REVIEW. 
1.  Defenses  not  interposed  in  the  court  be- 
low, and  not  complained  of  in  the  petition  in 
error,  will  not  be  reviewed  on  error  proceed- 
ings in  tbis  court  unless  they  go  to  the  juris- 
diction of  the  subject-matter. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Dawson  County; 
Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  T.  A.  McCrystal  against  J.  W. 
Houser.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

B.  D.  Owens,  J.  M.  Elllngsworth,  and  B. 
A.  Cook,  for  plaintiff  in  error.  H.  M.  Sin- 
clair, for  defendant  in  error. 

OLDHAM,  C.  This  was  a  suit  by  a  real 
estate  agent  for  a  commission  for  the  sale 
of  a  farm  situated  in  Dawson  county.  Neb. 
The  contract  alleged  on  was  in  writing,  de- 
scribed the  premises,  the  terms  of  the  sale, 
tbe  commission  to  be  paid  the  agent  for  such 
sale,  and  was  signed  by  both  of  the  parties. 
In  conformity  with  the  provisions  of  section 
74,  c.  73,  Comp.  St  1903.  The  original  con- 
tract expired  March  1,  1901.  On  March  2d 
the  defendant  made  the  following  indorse- 
ment in  writing  on  the  contract:  "I  hereby 
renew  this  contract  for  thirty  days  to  4/2/'01. 
J.  W.  Houser."  At  the  expiration  of  tbe  30 
days  he  made  the  following  oth^  indorse- 
ment on  the  contract:  "Contract  holds  good 
until  further  notice.  Will  give  possession 
any  time.  J.  W.  Houser."  The  petition  al- 
leged the  contract,  and  that  the  sale  of  the 
land  was  effected  through  the  efforts  of  the 
plaintiff,  and  prayed  Judgment  for  the  com- 
mission provided  for  in  the  contract.  De- 
fendant answered,  admitting  the  execution 
and  delivery  of  the  contract  and  denied  each 
and  every  other  allegation  in  the  petition. 
No  objection  was  interposed  to  the  introduc- 
tion of  the  contract,  with  the  indorsements, 
and  the  case  was  tried  solely  on  the  question 
that  the  sale  was  not  effected  through  the 
efforts  of  plaintiff.    There  was  Judgment  for 


plaintiff,  and  defendant  bring 
court 

The  only  allegations  contaii 
Oon  in  error  are:  "(1)  The  t 
are  not  supported  by  the  evi 
findings  therein  are  contrary  t 

(3)  the  findings  therein  are  cc 

(4)  that  the  Judgment  Is  not  sv 
findings."  Under  these  allegai 
tltlon  in  eiTor,  and  without 
directly  or  indirectly  raised  t 
the  trial  In  the  court  below, 
asks  us  now  to  determine  v 
necessary  that  the  indorsem 
the  time  in  which  the  contract 
formed  should  have  been  sign 
as  well  as  by  defendant  to  a 
sion  comply  with  the  provisi 
74,  supra.  Even  if  there  i 
merit  In  this  contention,  it  i 
has  been  clearly  waived  by  tb 
feudant  to  insist  upon  it  eithi 
Ings,  in  his  objections  to  testi 
motion  for  a  new  trial  filed  1: 
low,  as  well  as  In  his  faili 
attention  to  this  question  in 
error.  In  our  Judgment  def( 
posed  in  the  court  below,  and 
of  in  the  petition  in  error,  ' 
viewed  on  error  proceedings 
unless  they  go  to  the  Jurisdic 
Ject-matter. 

It  is  therefore  recommendec 
ment  of  the  district  court  be 

AMES  and  HASTINGS,  C 

PER  CURIAM.  The  concl 
by  the  Commissioners  are  aj 
appearing  that  the  adoption  ol 
dations  made  will  result  in  « 
of  the  cause,  it  Is  ordered  the 
of  the  district  court  be  affirm 


BEMIS  et  al.  t.  McCLC 

(Supreme  Court  of  Nebraska. 

MUNICIPAL    CORPORATIONS— SI 

MKNTS— INJUNCTION— RBVIF 

1.  While  jurisdiction  to  maki 
ments  must  appear,  to  authoi 
sessment  one  seeking  to  enjoin 
from  making  such  assessment 
show  that,  on  tbe  tace  of  the 
risdictional  fact  is  wanting. 

2.  Relief  cannot  be  claimed 
in  such  injunction  proceedings 
side  of  the  pleadings. 

3.  On  a  complaint  in  this  c 
cree  Is  contrary  to  law,  the 
whether  or  not  it  is  supported 
of  fact  in  the  lower  court  m 
on  error  in  the  absence  of  a  no 
trial;  but  the  decree  will  not 
less  the  findings,  as  a  whole, 
wrong. 

"Not  to  be  officially  reporte 
On  rehearing.    Affirmed. 

HASTINGS,  O.  The  fori 
this  case  will  be  found  in  96  > 
opinion  simply  finds  that  the 

*Rehearlng  denied. 
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exceptions  and  no  motion  for  a  new  trial  in 
tbe  case  which  is  brought  up  here  upon  er- 
ror. It  therefore  finds  nothing  to  examine 
except  the  allegations  of  the  answer,  and 
finds  that  they  show  a  defense.  It  is  there- 
fore recommended  that  the  case  be  affirmed. 

A  rehearing  has  been  had  because  of  two 
contentions  of  plaintiffs:  That  the  answer 
contained  no  defense,  and  that  they  are  enti- 
tled to  have  tbe  findings  of  fact  made  by  tbe 
trial  court  examined,  and  the  question  de- 
cided aa  to  whether  or  not  they  support  the 
Judgment  of  dismissal. 

The  petition  was  based  npon  a  complaint 
that  the  "resolution"  providing  for  the  side- 
walk did  not  include  lot  9  at  all;  that  it  pro- 
vided for  tbe  building  of  a  walk  "on"  tbe 
lots,  and  not  on  the  highway;  that  the  no- 
tice of  tbe  ordinance  requiring  the  building 
of  tbe  walk  was  served  only  npon  George 
W.  Bemls,  and  plaintiffs  were  Joint  owners, 
and  tbe  notice  required  the  bnildlng  of  walks 
along  tbe  whole  of  the  lots  by  plaintiffs, 
tbougb  they  owned  only  tbe  west  half  of 
ttaem.  Stated  briefly,  this  Injnnctlon  is  based 
npon  a  claim  that  tbe  ordinance  or  "resolu- 
tion" providing  for  tbe  walk  omitted  lot  9; 
that  tbe  notice  of  it  to  George  W.  Bemls 
omitted  that  lot;  that  notice  of  this  ordi- 
nance was  attempted  to  be  given  only  to 
<9eorKe  W.  Bemis;  that  such  notice  re- 
quired blm  to  build  "on"  tbe  entire  lots,  in- 
stead of  "on"  the  west  half,  which  plaintiffs 
owned;  and  tliat  the  walk  was  badly  con- 
structed, as  well  as  unauthorized.  An  at- 
tempt is  made  to  claim,  also,  that  the  walk 
was  never  constructed  along  the  south  side 
of  the  east  half  of  the  lots,  and  so  was  never 
completed,  as  provided  for,  and  therefore  no 
Jurisdiction  attached  to  assess  for  any  of  it 
This  last  contention  is  not  raised  by  the 
pleadings.  It  is  true  that  the  petition  al- 
leges tbe  building  of  a  walk  "along  the 
whole  west  front  of  the  whole  four  half  lots 
of  plaintiffs,"  including  lot  9,  which  had  not 
been  mentioned  at  all  in  either  said  resolu- 
tion or  notice,  and  along  tbe  south  side  of 
the  west  half  of  lot  6.  This,  however,  i»not 
an  allegation  that  no  sidewalk  was  built 
along  the  east  half  of  lot  6,  and  there  is  be- 
sides this  only  a  general  statement  in  para- 
graph 10  of  the  reply  that  the  proceeding  is 
contrary  to  the  resolutions  because  the  latter 
provided  for  the  building  of  a  walk  along  W. 
P.  Connor's  land.  The  issue  of  nonconstruc- 
tlon  of  a  part  of  the  walk  is  not  raised  by 
this  pleading.  The  answer,  in  effect,  admits 
that  notice  of  the  ordinance  was  first  served 
ui>on  George  W.  Bemls,  omitting  lot  9,  but 
says  it  was  subsequently  corrected,  and  that 
lot  included.  It  admits  that  notice  was  di- 
rected to  George  W.  Bemls  alone,  and  that 
lie  was  only  a  Joint  owner  equally  with  his 
wife,  but  says  that  he  was  managing  the 
property,  and  that  both  defendants  had  full 
actual  knowledge  of  the  proceedings,  and  ac- 
quiesced in  them.  The  answer  alleges  a  duly 
passed  ordinance  providlng*for  the  walk,  de- 


nies all  allegations  of  tbe  walk's  defective- 
ness, and  says  that  it  is  worth  to  the  prop- 
erty the  $166.95  which  It  costs.  The  admit- 
ted defects  in  the  proceedings  are  the  inclu- 
sion in  the  notice  to  George  W.  Bemis  of 
the  passage  of  the  sidewalk  ordinance  of  the 
entire  lots  6,  7,  and  8,  when  plaintiffs  only 
held  tbe  west  half,  and  the  failure  to  give 
any  notice  to  Mrs.  Bemls.  The  passage  of 
tbe  defective  resolution  for  a  new  sidewalk, 
which  is  set  out  in  the  petition,  is  admitted; 
but  the  passage  of  an  ordinance  explicitly 
providing  for  the  walk  is  alleged,  together 
with  plaintiffs'  full  knowledge  of  all  the 
steps  taken.  It  seems  clear  that  no  sufBclent 
grounds  for  an  injunction  are  admitted  in 
tbto  answer.  The  passage  of  the  ordinance, 
and  the  facta  alleged  as  to  knowledge  by 
plaintiffs  of  the  proceedings,  are  denied  in 
tbe  reply.  The  holding  that,  on  the  face  of 
the  pleadings,  the  decree  of  dismissal  must 
be  sustained,  should  be  adhered  to. 

The  other  question  is  whether  the  findings 
of  fact  can  be  considered  in  tbe  absence  of 
any  motion  for  a  new  trial.  Probably  tbe 
facts  found  by  the  court,  and  so  placed  In  the 
record  by  him,  should  be  examined;  and  if 
they,  taken  as  a  whole,  show  a  right  to  an  in- 
junction on  tbe  plaintiffs'  part,  and  that  the 
decree  of  dismissal  is  therefore  wrong,  it 
should  be  reversed.  At  least,  such  was  the 
holding  of  this  court  as  to  a  Judgment  against 
one  party  when  the  verdict  was  asalnst  two. 
Morscb  T.  Besack,  52  Neb.  505,  72  N.  W.  9.)3. 
It  was  held  that  this  error  was  reviewable  in 
ttiis  court  without  a  motion  below  to  correct 
on  the  allegation  .that  the  Judgment  was  con- 
trary to  law.  But  the  findings  In  this  case 
include  a  general  finding  for  defendants.  It 
is  true  that  they  include  a  finding  tbat  the 
rest  of  the  walk  along  Connor's  half  of  the 
lots  was  never  built,  and  that  no  steps  were 
taken  to  have  it  built  That,  however,  was 
not  in  issue,  and  cannot  help  plaintiffs.  There 
Is  also  a  finding  that  no  advertisement  for 
bids  was  published  before  the  construction  of 
tbe  walk.  As  before  stated,  there  is  no  bill 
of  exceptions,  and  we  know  nothing  from  the 
record  as  to  what  tbe  city  ordinances  required 
in  this  respect.  We  are  not  at  liberty  to 
learn  anything  to  the  prejudice  of  this  Judg- 
ment from  any  other  source.  We  are  not  at 
liberty  to  take  Judicial  notice  of  ordinances 
which,  so  far  as  the  record  shows,  were  Eever 
presented  to  the  trial  court- as  evidence.  We 
are  no  more  able  to  conclude  from  tbe  findings 
of  the  trial  court  than  we  ore  from  the  plead- 
ings, that  plaintiffs  are  entitled  to  an  injunc- 
tion. Whether  or  not  the  trial  court  was 
right  in  holding  that  tbe  failure  to  build  the 
entire  walk  would  be  no  ground  for  enjoining 
this  assessment  It  Is  not  necessary  to  deter- 
mine, as  that  issue  Is  not  in  the  pleadings. 
Whether  or  not  tbe  trial  court  was  right  In 
holding  that  tbe  failure  to  advertise  for  bids 
before  constructing  the  walk  gave  nn  right  to 
an  injunction  could  only  be  ascertained  by 
reference  to  ordinances  not  befo' 
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sucb  requirement  is  cited  from  the  atatntea 
of  Nebraska.  These  findings  do  not  neces- 
sarily call  for  a  different  decree  from  that  ren- 
dered. Plaintiffs  say  the  burden  of  showing 
a  compliance  with  the  statutory  and  munic- 
ipal requirements  rests  upon  defendants.  It 
hardly  seems  so.  Plaintiffs  are  seeking  an 
injunction  against  the  action  of  a  public  body. 
To  justify  that,  plaintiffs  must  show  that  the 
proposed  action  la  wrong.  That  is,  in  this 
case,  they  must  show  that  there  is  at  least,  on 
the  face  of  the  record,  an  absence  of  some  Ju- 
risdictional fact,  the  want  of  which  deprives 
the  dty  authorities  of  the  right  to  go  further 
In  the  matter  of  assessing  plaintiffs  for  this 
walk.  We  must  assume,  In  the  absence  of  a 
bill  of  exceptions,  that  the  ordinances  and 
municipal  records  support  the  proposed  ac- 
tion. Of  course,  any  complaint  of  the  find- 
ings themselves,  as  distinguished  from  the  de- 
cree rendered  on  them,  must  be  embodied  In 
a  motion  for  a  new  trial,  and  brought  to  the 
attention  of  the  district  court,  to  be  available 
here.  Probably  this  would  be  true  if  the  dif- 
ferent findings  were  contradictory.  It  would 
seem  that  where  the  trial  court  had  entered 
a  general  finding  for  defendants,  as  in  this 
case,  such  finding  would  support  a  decree  of 
dismissal,  and  that  a  motion  for  a  new  trial 
and  for  a  correction  of  the  finding  would  be 
the  remedy,  even  If  special  findings  showed 
plaintiff  was  entitled  to  a  decree.  In  this 
case,  at  all  events,  the  specially  found  facts 
are  not  sufficient  by  themselves-  to  entitle 
plaintiffs  to  a  decree.  With  no  bill  of  ex- 
ceptions and  no  motion  for  a  new  trial,  and 
the  answer  pleading  a  defence  to  the  petition. 
It  would  seem  necessary  to  sustain  the  decree 
for  defendants. 

It  Is  recommended  that  the  former  conclu- 
sion In  this  case  be  adhered  to. 

AMES  and  OLDHAM,  CC,  concnr. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  Is  ordered  that  the  former 
conclusion  In  this  case  be  adhered  to. 


SCHMIDT  ▼.  CITY  OP  FREMONT. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1903.) 

CITISa-DEFECTIVE   SIDEWALK— LIABILITY 
FOR  INJURIES— NOTICE. 

1.  The  maxim  that  physical  incapacity  to 
perform  a  duty  enjoined  by  law  excuses  non- 
performance is  not  available  to  extend  tha 
time  or  afford  an  opportunity  for  the  fixing  of 
a  statutory  liability  upon  another. 

2.  Unless  the  notice  required  by  section  39, 
art  3,  c.  13,  Comp.  St.  1901,  governing  cities 
of  more  than  5,000  and  less  than  25,000  in- 
habitants, has  been  given  withiu  the  prescrib- 

«  1.  See  Municipal  Corporatloni,  vol.  3<,  Csnt  Die. 

S  1706. 


ed  time,  there  can  be  no  recovi 
city  of  damages  arising  from  t 
in  mentioned. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.     I 
1.     Error  to  District  Court, 
Grlmmison,  Judge. 

Action  by  William  Schmli 
dty  of  Fremont  Judgment 
and  plaintiff  brings  error.    Aff 

F.  Dolezal,  for  appellant, 
for  appellee. 

AMES,  a  The  plaintiff  In 
boy  10  years  of  age,  fell  on  a 
city  of  Fremont  and  broke 
action  was  brought  to  recover 
the  city  for  alleged  negligenc 
the  sidewalk  to  be  dangeroi 
pair,  and  thereby  causing  the 
Introduction  of  evidence  by  b 
Jury  were  instructed  to  retur 
the  defendant,  which  they  did 
was  rendered  accordingly. 

The  statute  governing  the  c 
of  the  accident  contained  the 
tion:  "No  city  shall  be  liab 
arising  from  defective  streel 
walks,"  etc.,  "within  such  citj 
notice  in  writing  of  the  acci 
complained  of,  with  a  statea 
ture  and  extent  thereof,  and  ol 
and  the  place  where  the  same 
be  proved  to  have  been  givei 
or  city  clerk  within  thirty  da; 
currence  of  such  accident  or  j 
St.  1901,  c.  13,  art.  3,  8  39. 
formable  to  the  statute  was  e 
mayor  or  city  clerk,  or  atteu 
until  the  thirty-seventh  day 
dent  complained  of.  The  pit 
that  he  is  excused  for  failure  i 
tice  sooner  by  reason  of  inc 
by  bis  hijury.  Whether  he  1 
the  only  question  presented  ft 
plaintiff  cites  no  authority  di 
supporting  his  contention,  b 
physical  inability  to  comply 
without  fault  on  his  part,  1 
of  God,  a  sufficient  excuse  for 
The  validity  of  the  general  ru 
ful,  but  we  apprehend  that  It  ii 
as  an  excuse  for  the  nonperfo 
gal  duty  by  the  party  pleadln 
extend  the  time,  or  afford  ; 
for,  the  fixing  of  the  ata  tutor; 
another.  This  court  held  in  C 
of  Lincoln,  96  N.  W.  273,  tha 
of  a  city  for  injuries  resulting 
streets  or  sidewalks  rests  ei 
express  or  implied  provision 
ute,  and  it  la  competent  for 
to  limit  such  liability  or  rem 
When  a  duty  Is  Imposed  by  1 
that  body  may  qualify  and  It 
complaining  of  an  omission  to 
duty  will  not  b»  heard  to  o 
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qualifications  and  limitations. accompanying 
It."  Tbe  notice  required  by  this  statute, 
like  the  three  days'  notice  required  In  forci- 
ble detainer  proceedings,  Is  In  the  nature  of  a 
process  by  which  the  action  to  recover  dam- 
ages is  begun,  and  the  statute  Itself  is  in  the 
nature  of  a  special  statute  of  limitations, 
vritbout  exceptions.  We  are  of  opinion  that 
the  court  cannot  ingraft  an  exception  upon  it 
by  construction. 

It  la  recommended  that  tbe  Judgment  of  the 
district  court  be  affirmed. 

HASTINGS  and  OLJDHAM,  Ott,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  it  is  orders  that  the 
Judgment  of  the  district  court  be  affirmed. 


JARYIS  V.  CHASE  COUNTY. 
(Snpreme  Court  of  Nebraska.     Dec.  16,  1903.) 
ERROR— REViaW—PBTITION-PINAIj  JUDGMENT. 

1.  To  obtain  a  review  in  tliis  court  of  a 
judgment  rendered  in  an  action  at  law,  a  peti- 
tion in  error  is  indispensable. 

2.  A  judgment  for  costs  only  is  not  a  final 
judgment  from  wtiicli  error  will  lie  to  this 
court 

Commissioners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Chase  Coun- 
ty; Norris,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Sarah  A.  Jarvis  against  Chase 
County.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Dismissed. 

Chas.  W.  Meeker,  for  appellant  P.  W. 
Scott,  for  appellee. 

ALBERT,  C.  The  plaintiff  filed  a  claim 
before  the  county  board  of  Chase  county  ask- 
ing that  the  amount  paid  by  her  for  certain 
lands  sold  by  the  treasurer  of  such  county 
at  tax  sale  and  the  taxes  subsequently  paid 
thereon  by  her  be  refunded,  for  the  reason 
that  the  land,  at  tbe  time  of  sale,  was  a 
government  homestead,  and  not  subject  to 
taxation.  From  an  order  rejecting  the  claim 
she  appealed  to  the  district  court  Tbe  dis- 
trict court  found  against  the  plaintiff  and 
rendered  a  judgment  against  her  for  costs. 
Thereupon  the  plalnttS  filed  a  transcript,  in- 
cluding tbe  bill  of  exceptions  allowed  below. 
In  tins  court,  and  now,  without  any  petition 
or  assignment  of  error,  asks  a  review  of  the 
Judgment  of  the  district  court  Tbe  defend- 
ant both  by  motion  and  upon  the  oral  ar- 
gument, challenges  the  jurisdiction  of  this 
court  over  the  subject-matter.  The  mere 
statement  of  the  case  is  sufficient  to  show 
that  this  court  is  without  Jurisdiction.  The 
judgment  sought  to  be  reviewed  was  render- 
ed in  an  action  at  law.  To  obtain  a  review 
of  a  judgment  at  law  in  this  court  a  petition 
in  error  is  indispensable.  Section  584,  Code 
Civ.  Proc.;  Wistedt  v.  Beckman,  37  Neb. 
499,  55  N.  W.  1061.    Besides,  the  Judgment 

1 1  Sa»  Appasl  <uid  Error,  voL  1,  Cent  Dig.  i  481. 


Which  the  plaintiff  seeks  to  have  reviewed 
is  merely  a  Judgment  for  costs.  It  is  well 
settled  that  a  judgment  for  costs  only  is  not 
a  final  Judgment,  and  that  error  therefrom 
will  not  lie  to  this  court 

It  is  therefore  recommended  that  the  ob- 
jections to  the  Jurisdiction  of  this  court  be 
sustained,  and  the  proceedings  dismissed. 

BARNES  and  GLANVIL.LE,  CO..  concur. 

PER  CUBIAli.  The  concluslona  reached 
by  tbe  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  tbe  cause,  it  is  ordered  that  the  ob- 
jections to  the  Jurisdiction  of  this  court  be 
sustained,  and  tbe  proceedings  dismissed. 


CHICAGO,  B,  &  Q.  B.  CO.  v.  OLSON. 

(Snpreme  Court  of  Nebraska.    Dec.  16,  1903.) 

ELECTION    OF    REMEDIES  —  RAILROAD    BH- 

PLOYfiS— RELIEF  DEPARTMENT— 

RKQULATIONS. 

1.  One  who  is  entitled  to  a  choice  of  reme- 
dies, and  takes  such  action  as  in  law  amounts 
to  an  election,  is  by  such  election  precluded 
from  pursuing  the  other  remedy;  but  a  mis- 
taken and  unsuccessful  attempt  to  do  so  will 
not  annul  the  former  election,  nor  bar  the 
right  to  pnrsue  the  remedy  first  selected. 

2.  The  right  pren  a  member  by  the  regula- 
tions of  the  relief  department  of  the  defendant 
company  to  "elect  to  accept  the  benefits  in 
pursnance  of  these  regulations,  or  to  prosecute 
■nch  claims  as  he  may  have  at  law  against  the 
company,"  when  construed  with  the  contract 
and  regulations  as  a  whole,  requires  the  ap- 
plication of  the  well-settled  rule  of  law  in  re- 
gard to  election  of  remedies. 

8.  The  contract  was  for  "payment  for  each 
day  of  disability  by  reason  of  accident,"  and 
the  regulations  provide  that  "the  word  'dis- 
ability' shall  be  held  to  mean  physical  inabil- 
ity to  work."  The  decision  of  the  medical  ex- 
aminer that  plaintiff,  who  had  suffered  ampu- 
tation of  a  leg  by  reason  of  his  injury,  was 
"able  to  work,"  will  not  be  construed  to  mean 
that  plaintiff  has  recovered  from  his  disabil- 
ity, when  it  is  shown  by  the  evidence  that  the 
examiner  at  the  same  time  declared  plaintiff 
"able  to  do  light  work  at  present,  *  •  • 
but  he  is  still  disabled." 

4.  The  decision  of  the  medical  examiner  that 
plaintiff  is  "not  entitled  to  any  further  disabil- 
ity .benefits"  is  a  mere  conclusion,  and  is  not 
binding  upon  the  parties. 

(Syllabus  by  the  Court) 

Error  to  District  Court.  Cass  County; 
Matthew  Gering,  Judge. 

Action  by  Louis  Olson  against  tbe  Chicago, 
Burlington  &  Quincy  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Afiirmed. 

J.  W.  Deweese,  Byron  Clark,  and  Frank  E. 
Bishop,  for  plaintiff  In  error.  Matthew  Ger- 
lng|  for  defendant  in  error. 

SEDGWICK,  J.  The  plaintiff  in  the  court 
below  was  In  the  employ  of  tlie  defendant 
company  as  a  carpenter  In  its  shops  at 
Plattsmoutb,  Neb.  He  was  also  a  member 
of  the  voluntary  relief  department  of  the 
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company.  Tbe  nature  and  terms  of  the  con- 
tract of  such  membership  are  set  forth  in  the 
former  opinions  of  this  court.  Chicago,  B. 
&  Q.  K.  Co.  V.  Wymore,  40  Neb.  &45,  58  N. 
W.  1120;  Chicago,  B.  &  Q.  R.  Co.  v.  Bell, 
44  Neb.  44,  62  N.  W.  314.  On  the  14th  day 
of  August,  1806,  while  plaintiff  was  engaged 
In  his  work  for  the  company,  he  was  injured 
by  one  of  the  company's  locomotives,  from 
the  effects  of  which  he  suffered  an  amputa- 
tion of  one  of  bis  legs  below  the  knee.  He 
applied  to  the  company  for  relief  benefits  un- 
der his  membership  contract,  and  received 
|1  per  day  for  52  weeks,  and  50  cents  per 
day  thereafter  until  the  16th  day  of  Sep- 
tember, 1897.  He  then  applied  to  the  com- 
pany for  work,  stating  that  he  was  ready  to 
work  again,  and  the  medical  director  of  the 
department  reported  to  the  department  that 
the  plaintiff  had  recovered  from  his  disability 
to  work.  A.  misunderstanding  arose  between 
the  plaintiff  and  the  defendant  In  regard  to 
the  terms  of  his  re-employment  with  the 
company,  and  the  plaintiff  began  an  action 
in  the  district  court  of  Cass  county  against 
the  defendant  to  recover  damages  on  account 
of  bis  Injury,  which  he  claimed  was  the  re- 
sult of  the  negligence  of  the  defendant.  The 
action  was  tried  by  a  Jury,  and  a  verdict 
rendered  in  favor  of  the  defendant  company, 
from  which  no  appeal  has  been  taken.  Aft- 
erwards tbe  plaintiff  brought  this  action  in 
the  district  court  of  Cass  county  against  the 
defendant  company  to  recover  relief  benetits 
claimed  to  be  due  the  plaintiff  from  and  aft- 
er the  16th  day  of  September,  1807,  at  50 
cents  per  day.  Upon  the  trial  by  the  court 
without  a  Jury,  there  were  findings  and  Judg- 
ment in  favor  of  the  plaintiff,  which  Judg- 
ment tbe  company  seeks  to  have  reviewed 
by  these  proceedings. 

1.  The  first  defense  is  that  the  plaintiff, 
by  the  commencement  of  his  action  for  dam- 
ages, has  forfeited  his  right  to  relief  bene- 
fits under  the  contract.  It  is  insisted  that 
the  rule  of  law  that  "one  who  is  entitled  to 
a  choice  of  remedies,  and  takes  such  action 
as  in  law  amounts  to  an  election,  is  by  such 
election  precluded  from  pursuing  the  other 
remedy,  but  a  mistaken  and  unsuccessful 
attempt  to  do  so  will  not  annul  the  former 
election,  nor  bar  the  right  to  pursue  the  rem- 
edy first  selected,"  does  not  apply  in  this 
case.  In  the  brief  upon  this  point  it  Is  said: 
"It  should  be  borne  in  mind  that  the  plain- 
tiff, independent  of  his  contract  of  member- 
ship, has  no  claim  whatever  on  the  relief 
fund,  and  under  his  contract  he  has  no  other 
or  different  right  than  what  he  contracted 
for.  The  relief  benefit  is  governed  by  the 
terms  of  the  contract.  When  he  made  the 
contract  he  knew.  In  case  of  injury,  that,  he 
had  a  right,  as  between  himself  and  the 
company,  to  look  to  the  company  for  dam- 
ages, if  be  believed  that  the  Injury  was  caus- 
ed by  the  company's  fault;  and  he  had  a 
perfect  right  to  agree  that,  in  case  he  brought 
auit  to   enforce  a  claim   for  damages,    be 


would  have  no  claim  npon  tfa 
mentioned  In  his  contract  A 
right  to  the  relief  fund  prior  t 
of  the  contract,  he  is  in  no  pos 
claim  not  in  accord  with  the 
contract;  so  he  must  take  his 
benefits  under  the  contract  w1 
tions  imposed  In  that  contract 
That  Is,  by  the  contract  for  i 
the  plaintiff  has  agreed  that  his 
benefits  depends  upon  the  condi 
the  contract,  that  he  shall  not  c 
against  the  company  for  damag 
of  injiuy,  and  it  is  therefore  nol 
election  of  remedies.  The  c< 
which  the  plaintiff  claims  relic: 
its  his  right  to  maintain  an  a 
contract  It  also  Imposes  coi 
the  plaintiff  limiting  his  right  t 
action  for  damages  on  account 
gence  of  the  defendant  result! 
Jury.  Rule  63,  which  is  expr 
part  of  tbe  contract  was  a  me 
before  this  cause  of  action  aroi 
"In  case  of  injury  to  a  member 
to  accept  the  benefits  In  pursu 
regulations,  or  to  prosecute  sucl 
may  have  at  law  against  the  c 
acceptance  by  the  member  of  t 
Jury  shall  operate  as  a  release 
tion  of  all  claims  against 
•  •  •  for  damages  arising  frc 
out  of  such  injiuy.  *  *  *  A 
any  suit  shall  be  brought  aga 
pany  for  damages  arising  froi 
out  of  injury  or  death  occurring 
the  benefits  otherwise  payable 
gallons  of  the  relief  departmei 
company,  created  by  the  memb 
member  in  tbe  relief  fund,  shall 
forfeited  without  any  declara 
act  by  the  relief  department  or  1 
This  expressly  makes  the  right 
depend  upon  his  forbearing  to 
By  the  terms  of  this  contract  t 
by  the  member  of  relief  ben 
as  a  release  and  satisfaction 
against  the  company  for  dai 
from  or  growing  out  of  such 
remedies  are  thus  brought  wl 
view  of  the  contract  If  an  er 
a  member  of  the  relief  departm 
in  the  service  of  the  company, 
relief  beueflts  Is  a  contract  rig 
visions  of  the  contract  are  cleai 
The  amount  due  bim  is  not  sub: 
debate.  His  injury  may  or  u 
been  due  to  the  negligence  of 
His  supposed  claim  for  dam: 
doubtful,  but  his  right  to  the 
the  relief  department  is  fixed 
He  may  have,  as  Is  said  li 
brief,  "the  sure  benefits  of  rel 
der  his  contract,  without  an; 
litigation."  After  he  has  ele 
himself  of  this  contract,  and 
has  thereby  given  the  compan; 
defense  against  any  suit  for  d 
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he  b«  beld  to  bave  forfeited  these  "rare  ben- 
efits" by  an  Ul-adylsed  and  wholly  desperate 
salt  against  the  company?  Most  be  pay  the 
company  a  specified  amount  (in  this  case 
$750)  as  a  penalty  for  his  hopeless  action? 
If  the  contract  was  so  -worded  as  to  pre- 
clude any  other  meaning,  It  la  doubtful 
whether  such  a  forfeiture  would  be  enforced. 
WhQe  he  has  a  doubtful  claim  for  damages 
for  the  Injury  he  has  sustained,  he  may  proa- 
ecute  that  claim,  and  by  so  doing  abandon 
bla  claim  for  relief  benefits.  After  he  has 
elected  to  accept  the  relief  benefits  in  pur- 
suance of  his  contract,  he  has  thereby  "re- 
leased and  satlsfled"  all  claims  against  the 
company  for  damages  from  or  growing  out 
of  the  injury.  The  rights  of  the  parties  are 
then  absolutely  fixed.  He  no  longer  has  any 
claim  against  the  company  for  damages,  and 
the  proposed  penalty  for  attempting  to  assert 
one  may  well  be  thought  too  unconscionable 
to  be  enforced  by  a  court  of  justice.  The 
provision  that,  "if  any  suit  shall  be  brought 
against  the  company  for  damages  arising 
from  or  growing  out  of  injury  or  death  oc- 
curring to  a  member,  the  benefits  otherwise 
payable,  and  all  obligations  of  the  relief  de- 
partment of  the  company,  created  by  the 
membership  of  such  member  In  the  relief 
fund,  shall  thereupon  be  forfeited,"  must  be 
construed  in  the  light  of  the  whole  contract, 
and  its  effect  is  to  designate  what  acts  will 
be  considered  as  an  election  to  rely  upon 
such  claims  as  he  may  have  at  law  against 
the  company  for  damages.  This  language, 
construed  with  the  leading  clause  In  the 
same  rule,  "In  case  of  injury  to  a  member 
he  may  elect  to  accept  the  benefits  in  pur- 
suance of  these  regulations,  or  to  prosecute 
such  claims  as  he  may  have  against  the  com- 
pany," provides  for  the  application  of  the 
well-settled  rules  of  law  in  regard  to  election 
of  remedies.  This  must  be  the  fair  construc- 
tion of  the  rule,  when  taken  as  a  whole. 
There  Is  no  doubt  that  if  the  plaintiff  had 
elected  to  pursue  one  of  the  two  courses,  and 
bad  thereby  fixed  his  rights  under  the  con- 
tract, and  he  should  afterwards  desire  to  re- 
nounce that  election  and  to  take  the  other 
<K>urBe,  the  defendant  might  consent  to  his 
so  doing;  and  after  such  consent,  and  action 
taken  pursuant  to  such  change  of  election, 
both  iMirties  might  treat  the  latter  course  as 
tlie  one  elected  by  the  plaintiff.  This  seems 
to  have  been  the  condition  in  Clinton  t. 
Chicago,  B.  &  Q.  R.  Co.,  60  Neb.  692,  84 
N.  W.  90.  In  that  case  the  plaintiff  had  re- 
ceived relief  benefits  under  bis  contract 
Afterwards  he  attempted  to  renounce  that 
election  by  prosecuting  an  action  for  dam- 
ages for  the  Injury  sustained.  The  company 
paid  him  damages  under  this  latter  claim, 
and.  it  was  held  that  the  plaintiff  could  not 
afterwards  allege  that  he  had  not  elected  to 
prosecute  his  action  for  damages,  and  that 
his  claim  for  the  relief  benefits  of  the  con- 
tract was  abandoned  and  forfeited.  In  the 
case  at  bar  the  company  insisted  that  the 
97  N.W.-63 


plaintiff  had  made  his  election  to  rely  upon 
his  relief  benefits  under  his  contract,  and 
that  he  could  not  be  allowed  to  abandon  that 
election  and  make  a  claim  for  damages  for 
the  Injuries  sustained.  This  contention  of 
the  company  was  sustained  by  the  caart 
It  was  held  that  the  plaintiff  had  elected  to 
take  the  relief  benefits,  and  must  abide  by 
that  election,  and  both  parties  must  be  now 
held  to  be  bound  by  that  determination. 

2.  The  remaining  question  controverted  be- 
tween tKe  parties  is  as  to  the  meaning  of 
the  word  "disability,"  as  used  in  the  con- 
tract between  the  parties.  The  contract  pro- 
vides for  "payment  for  each  day  of  disability 
by  reason  of  accident  occurring  while  the 
party  is  in  the  discharge  of  his  duty  in  the 
service."  The  rule  of  the  department  In 
force  at  the  time  the  plaintiff  became  a 
member  defines  the  word  "disability"  as  fol- 
lows: "Wherever  used  in  these  regulations, 
the  word  'disability*  shall  be  held  to  mean 
sickness  or  injury,  by  reason  of  which  an 
employe  is  unfit-  for  duty  In  the  service." 
Afterwards  this  rule  was  amended  to  read, 
"The  word  'disability*  shall  be  held  to  mean 
sickness  or  injury,  by  reason  of  which,  in 
the  opinion  of  the  superintendent  of  the  re- 
lief department,  a  member  should  not  work;" 
and  still  later  the  rule  was  again  amended, 
and  provided  that  "the  word  'disability'  shall 
be  held  to  mean  physical  inability  to  work 
by  reason  of  sickness  or  accidental  injury; 
and  the  word  'disabled'  nball  apply  to  mem- 
bers thus  physically  unable  to  work.  The 
decision  as  to  when  members  are  disabled 
and  when  they  are  able  to  work,  shall  rest 
with  the  medical  ofilcers  of  the  relief  depart- 
ment" The  plaintiff  contends  that  it  does 
not  sufficiently  appear  that  these  amend- 
ments were  made  in  such  manner  as  to  be 
binding  upon  him,  but,  in  our  -view  of  the 
matter,  it  is  unnecessary  to  determine  that 
question.  What,  then.  Is  the  meaning  of  the 
word  "disability,"  as  used  in  the  regulations 
of  the  department  as  finally  amended?  Up- 
on the  evidence  contained  in  the  record  in 
this  case,  was  the  plaintiff  disabled  as  the 
result  of  his  Injury,  and  did  that  disability 
continue  during  the  time  for  which  he  seeks 
in  this  action  to  recover  relief  benefits?  The 
plaintiff,  as  we  have  already  seen,  was  paid 
benefits  during  the  first  year  after  his  injury 
at  the  rate  of  $1  per  day,  and  for  about  <ae 
month  thereafter  at  one-half  that  rate.  The 
rule  of  the  department  in  that  regard  pro- 
vided for  the  payment  to  a  member  of  the 
class  to  which  plaintiff  belonged  of  $1  pa 
day  "for  a  period  of  no  longer  than  fifty- 
two  weeks,  and  at  half  that  rate  thereafter 
during  the  continuance  of  the  disability."  It 
is  stipulated  between  the  parties  "that  on 
the  16th  day  of  September,  1887,  the  medical 
examiner  of  said  relief  department,  and  who 
had  had  medical  charge  of  the  plaintiff  dur- 
ing his  disability,  reported  to  -the  railroad 
company,  the  plaintiff,  in  accordance  -with 
the  requirements  of  the  relief  de' '  '■« 
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able  to  work  on  uld  day,  and  decided  and 
reported  that  the  plaintiff  waa  not  entitled  to 
any  further  disability  beneflta."  It  also  ap- 
pears from  the  evidence  that  the  plaintiff 
then  applied  to  the  company  for  work,  and 
the  company  offered  him  employment,  but 
the  plaintiff  Insisted  upon  a  guaranty  of  con- 
tinned  employment,  or,  as  he  stated  It,  he 
"thought  he  ought  to  have  a  guaranty  for  a 
life  Job."  This  the  company  refused,  and  the 
company,  on  Its  part,  required  him,  as  a  con- 
dition of  his  employment,  to  release  the 
company  from  further  claims  on  account  of 
his  injury. 

The  medical  examiner  testified  upon  the 
trial:  "Q.  What  conclusion  did  yon  come  to 
with  reference  to  his  ability  to  work?  A.  I 
had  seen  Mr.  Olson  almost  every  week  since 
the  time  of  his  injury,  and  after  he  was  not 
confined  to  the  house  he  met  me  at  the  office 
of  Dr.  Livingston  on  Tuesdays.  When  we 
bad  talked  in  regard  to  his  condition,  off  and 
on,  I  told  Mr.  Olson  I  thought  he  was  about 
able  for  work  soon.  He  said,  'Yes,  sir;  I 
think  I  am.'  I  said,  'I  will  see  Mr.  Helps 
when  I  am  at  the  shops  some  time,  and  see 
him  in  regard  to  work  for  you.'  •  •  •  He 
was  wearing  hia  artificial  limb,  and  said  he 
was  anxious  to  get  to  work,  and  I  told  him 
I  thought  he  was  able  to  work.  And  after  I 
made  arrangements  with  Mr.  Helps  In  regard 
to  getting  work,  I  saw  him  at.  Dr.  Livingston's 
office.  •  •  •  After  examination  1  came  to 
the  conclusion  he  was  able  to  do  light  work 
at  present"  And  upon  cross-examination  he 
was  questioned  and  answered  as  follows:  "Q. 
Then  you  think,  doctor,  do  you,  that  a  man 
who  has  his  leg  cut  off  is  fit  for  service?  The 
Witness:  What  kind  of  service?  Q.  Any 
kind  of  service  which  requires  manual  labor? 
The  Witness:  I  think  there  are  lots  of  Jobs 
be  could  do.  Q.  Do  you  think  he  could  do 
carpenter's  work?  A.  It  depends  on  what 
kind.  Q.  You  know  what  kind  of  work  he 
was  engaged  In— car  repairing;  climbing  lad- 
ders about  cars.  You  know  about  tills?  A. 
Yes,  sir.  I  don't  think  he  could  climb  cars. 
No,  sir.  Q.  Do  you  think  he  could  perform 
service  as  carpenter  in  the  same  way,  or  any- 
where near  in  the  same  manner,  as  he  did  be- 
fore the  injury?  A.  I  don't  think  he  could 
have  filled  the  position  be  occupied  at  the 
time  he  was  injured  at  the  time  I  reported 
him  for  work.  Q.  Do  you  mean  to  be  under- 
stood as  saying,  upon  your  reputation  as  a  pro- 
fessional man,  that  this  man  is  not  injured 
now  the  same  way  as  he  was  during  the  early 
days  of  September,  1887?  A.  He  has  recov- 
ered from  his  Injury,  but  he  is  disabled.  Q. 
He  will  be  disabled  constantly?  A.  Yes,  sir. 
Q.  Isn't  he  Just  as  much  disabled  now,  and 
wouldn't  you  say,  doctor,  upon  your  profes- 
sional knowledge,  as  he  was  on  the  1st  day  of 
September,  1897?  A.  I  have  not  examined 
him,  but  I  should  say  'No.'  Q.  State  to  the 
court  in  what  particular  there  is  any  differ- 
ence? A.  He  has  been  sick  for  a  long  while, 
and  was  nm  down,  and  bad  performed  no  ex- 


ercise. I  spoke  of  Us  condl 
was  not  seasoned  up,  so  to  spet 
stance,  on  or  about  the  15th  ol 
was  much  more  disabled  tlian  : 
His  injury  was  healed.  Perha 
injury.  Q.  From  what  then? 
of  exercise.  Q.  He  was  bein) 
ability?  A.  Yes,  air.  Q.  He 
disability  benefits?  A.  Yes, 
disability  you  were  allowing  t 
had  lost  his  leg?  A.  Yes,  sir. 
still  gone?  A.  Yes,  sir.  Q.  1 
court  where  there  Is  any  diffe 
Jury— in  his  general  health— nc 
was  then?  A.  He  may  get  o' 
recover.  He  can  recover  fro) 
but  still  be  disabled.  Q.  He  ii 
A.  For  some  things.  Q.  He  I 
from  running  a  bowling  alle 
hall?  A.  I  should  think  not" 
It  appears  from  the  above- 
tion  that  the  decision  of  the  mi 
was  "that  the  plaintiff  was  i 
and  "was  not  entitled  to  any 
Ity  benefits."  Of  course,  if  h 
abled,  he  would  still  be  entit: 
In  that  case  the  statement  that 
titled  to  benefits  would  be  a  c 
and  would  be  erroneous.  Whi 
decided,  then,  was  that  the  pit 
to  work,  from  which  he  con 
was  not  entitled  to  relief  ben 
dence  of  the  examiner  shows  1 
could  be  said  that  plaintiff  wa 
"He  was  able  to  do  light  wo 
"He  has  recovered  from  Ms  ii 
disabled."  The  contention  of 
appears  to  be  that  the  meaning 
the  department  Is  that  the  i 
medical  examiner  Is  binding 
ties,  and  that  the  point  to  be 
examiner  was  whether  plalntif 
covered  that  be  could  work, 
what  kind  of  work  he  could  6 
rial.  If  the  decision  was  thai 
recovered  that  he  could  do  an: 
fahrly  be  denominated  work,  hi 
fits  was  thereby  terminated, 
seem  to  be  the  literal  meanln 
used,  If  taken  by  themselves, 
construction  must  be  adopted, 
guage,  taken  in  connection  w1 
der  of  the  contract.  Is  held  to 
ability  to  work  Is  inability  to 
dlnary  duties  in  the  employme 
was  engaged  at  the  time  of  his 
seems  to  be  no  middle  ground 
of  the  contract.  We  cannot  gl' 
meaning.  The  circumstances 
Indeed  when  the  medical  exam: 
pany  could  not  find  somethli 
Jured  man  might  do  which  i 
called  work.  These  contracts 
fits  are  plainly  not  conceived  I 
The  latter  construction  Is  in  ha 
spirit  and  purpose  of  the  co; 
prefer  to  adopt  it  Whether 
the  contract  is  that  the  declsii 
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Gal  examiner  shall  be  conclusive  npon  the  par- 
ties as  to  the  question  of  disability,  and 
'Whether  snch  lun-vlslon  would  be  enforced,  are 
questions  not  necessary  to  the  determination 
of  this  case,  and  are  not  decided. 

There  Is  no  error  In  the  record,  and  the 
judgment  of  the  district  court  la  affirmed. 


FABMERS'  BAKKINO  &  LOAN  CO.  r. 
MAUCK  et  al. 

(Sopreme  Court  of  Nebraska.    Dec.  16,  1903.) 
SUHUONS-COUNTT  OOURT-FORU. 

L  Section  11  of  chapter  20  of  the  Compiled 
Statutes  of  1001  of  Nebraska,  proriding  that 
"the  rules  of  practice  concerning  pleadings  and 
processes  in  the  district  court  shall  be  applica- 
ble so  far  as  may  be  to  pleadinEs  in  the  county 
court  when  the  amount  myolvecl  exceeds  a  jus- 
tice's jurisdiction,"  hdd  to  anthorize  a  sum- 
mona  in  the  form  allowable  in  district  court  in 
such  cases. 

2.  It  is  not  necessary  to  state  the  nature  of 
the  action  in  a. district  court  sammons.  Ger- 
man Insurance  Co.  t.  Frederick,  77  N.  W. 
1106,  57  Neb.  538.  And  consequently  it  is  not 
necessary  in  county  court  cases  above  a  jus- 
tice's jurisdiction. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  Na 
1.  Error  to  District  Court,  Nuckolls  County; 
Elstelle,  Judge. 

Action  by  the  Farmers'  Banking  &  Loan 
Company  against  H.  H.  Mauck  and  G.  W. 
Stubbs.  Judgment  for  plaintiff  was  reversed 
in  the  district  court,  and  plalntUf  brings  er- 
ror.   Reversed. 

B.  P.  Hotchklss,  for  plaintiff  In  error.  F. 
H.  Stubbs,  for  defendants  in  error. 


HASTINGS,  C.  This  is  an  action  brought 
by  the  plaintiff  against  the  defendants,  H.  H. 
Ma  nek  and  Q.  W.  Stubbs,  upon  two  promis- 
sory notes,  in  the  county  court  of  Nuckolls 
county,  asking  for  a  Judgment  in  the  sum  of 
5415.50  and  interest  and  costs  of  suit.  The 
defendants  filed  separately  a  motion  to  quash 
the  summons  issued  by  the  county  court  on 
five  grounds:  (1)  That  the  summons  was  not 
served  on  the  defendants  in  time  provided 
by  law;  (2)  plaintiff  has  no  legal  capacity  to 
sue;  (3)  summons  does  not  apprise  the  de- 
fendant of  the  nature  of  the  action  against 
him;  (4)  no  legal  capacity  to  sue  in  this  court; 
and  (S)  summons  was  not  issued  according  to 
law.  The  motion  was  overruled.  Defendants 
filed  no  answer,  and  Judgment  by  default  was 
rendered  against  them.  Defendants  prose- 
cuted error  to  the  district  court,  alleging  as 
grounds  of  error  the  five  points  raised  by  the 
motion  to  quash.  The  district  court  reversed 
the  Judgment,  and  taxed  costs  to  plaintiff,  to 
which  the  plaintiff  excepted.  Motion  for  new 
trial  was  filed,  which  was  overruled,  and 
plaintiff  prosecutes  error  to  this  court 

The  error  relied  upon  is  that  the  district 
conrt  was  wrong  In  quashing  the  summons 
■orred  upon  the  defendants.    The  summona 


was  as  follows:  "To  the  Sheriff  or  Any  Con- 
stable in  Said  County,  Greeting:  Yon  are 
hereby  commanded  to  summons  H.  H.  Mauck 
and  G.  W.  Stubbs  to  appear  before  me,  the 
undersigned  county  Judge  of  Nuckolls  coun- 
ty, on  the  3d  day  of  February,  1902,  to  an- 
swer the  action  of  the  Farmers'  Banking  & 
Loan  Company  (a  corporation),  who  sues  to 
recover  the  sum  of  four  hundred  fifteen  and 
••Aoo  dollars,  and  interest  at  10  per  cent. 
per  annum  from  the  19th  day  of  February, 
1887.  You  will  make  due  return  of  this  writ 
on  the  3d  day  of  February,  1902.  Witness 
my  hand  and  seal  of  said  court  this  16th  dsy 
of  January,  1902.  J.  T.  Dysart,  County  Judge. 
[Seal.]"  It  was  indorsed  as  follows:  "Coun- 
ty Court,  Nnckolls  County.  Farmers'  Bank- 
ing and  Loan  Company  (a  Corporation)  v.  H. 
H.  Mauck  and  G.  W.  Stubbs.  If  defendant 
fails  to  appear,  plaintiff  will  take  judgment 
for  ^15.50,  with  interest  thereon  at  10  per 
cent,  per  annum  from  the  19th  day  of  Feb- 
ruary, 1897.  Filed  this  20th  day  of  January, 
1902.  J.  T.  Dysart  County  Judge."  It  was 
duly  served,  and  return  made  thereon. 

The  only  one  of  defendants'  five  objections 
which  was  sustained  by  the  district  court 
and  is  now  urged  by  defendants  to  sustain 
the  Judgment  of  the  district  court  Is  that  this 
summons  did  not  apprise  the  defendants  of 
the  nature  of  the  action  pending  against 
them. 

Under  section  910  of  the  Code  of  Civil 
Procedure,  the  plaintiff's  cause  of  action  In 
Justice  court  Is  to  be  described  in  such  gen- 
eral terms  as  to  apprise  the  defendant  of  the 
nature  of  the  claim  against  him.  Under  this 
section  it  is  necessary  to  designate  In  a  gen- 
eral way  the  plaintiff's  cause  of  action.  In 
this  summons  the  cause  of  action  is  described 
only  as  being  "for  $415.50,  with  interest 
thereon  at  10  per  cent  from  the  19th  day  of 
February,  1897."  This  would  be  sufficient 
if  the  process  in  this  case  is  governed  by  the 
provisions  relating  to  process  in  the  district 
court  German  Insurance  Co.  v.  Frederick, 
57  Neb.  538,  77  N.  W.  1106.  It  Is  insufficient 
If  the  sammons  is  governed  by  section  910  as 
to  Justice  courts.  Plaintiff  In  error  says  that, 
as  this  action  is  beyond  the  jurisdiction  of  a 
Justice  of  the  peace,  a  method  of  procedure 
prescribed  for  him  can  have  no  application, 
and,  further,  that  defendants'  complaint  of 
no  capacity  to  sue  makes  their  motion  a  g^i- 
eral  appearance.  Taking  this  last  contention 
first,  It  would  seem  not  well  founded.  The 
only  thing  asked  by  defendants  in  their  mo- 
tion was  to  quash  the  summons.  It  is  true 
that  they  allege  among  the  grounds  for  doing 
so  that  plaintiff  had  no  capacity  to  sue,  which 
would  be  no  reason  for  quashing  the  sum- 
mons, but  is  made  a  ground  of  demurrer. 
Code  Civ.  Proc.  i  94.  But  while  this  point  is 
made.  It  is  not  made  by  way  of  obtaining  a 
dismissal  of  plaintiff's  action,  but  a  quashing 
of  the  summons.  The  powers  of  the  court  are 
Invoked,  as  it  seems  to  us,  only  as  to  the 
question  of  Jurisdiction  in  a  motion  to  auasb 
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summons,  no  matter  wbat  tBaBona  are  aet  np 
for  doing  bo. 

It  remains  to  consider  the  other  attack  up- 
on the  judgment  of  dismissal  In  tttls  case— 
the  claim  that  process  in  this  case  is  govern- 
ed by  tbe  rules  of  the  district  court.  As  we 
have  seen,  if  that  is  true,  no  statement  of  the 
action  was  necessary.  The  assertion  of  the 
defendants  rests  upon  the  provision  In  sec- 
tion 2,  c.  20,  Comp.  St  1001:  "The  provlBlona 
of  the  Code  of  CItII  Procedure  relative  to 
Justices  of  the  peace  shall,  when  no  specified 
provision  Is  made  In  this  subdivision,  apply  to 
the  proceedings  In  all  civil  actions  prosecuted 
before  said  county  court."  Is  there  any  oth- 
er provision  in  that  subdivision?  Plaintiff 
says  there  la,  and  that  it  is  in  section  11  of 
the  same  chapter,  which  provides:  "In  all 
actions  before  said  court  where  the  amoimt 
claimed  exceeds  the  jm-lsdictlon  of  a  Justice 
of  the  peace,  motions  and  demurrers  shall 
be  allowed  and  the  rules  of  practice  concern- 
ing pleadings  and  processes  in  the  district 
court  shall  be  applicable  so  far  as  may  be  to 
pleadings  in  the  county  court"  It  is  ob- 
jected that  this  section,  by  its  terms,  applies 
only  to  pleadings,  and  that  no  court  is  author- 
ized to  extend  its  terms.  In  Mollne,  Hllbum 
&  Stoddard  Co.  v.  Curtis,  38  Neb.  630,  57  N. 
W.  161,  section  11  ft  styled  "a  specific  provi- 
sion changing  the  general  rule  established  by 
section  2  only  in  regard  to  pleadings  and  pro- 
cesses." The  question  before  the  court  was 
whether  the  county  Judge  was  empowered  by 
law  to  sign  a  bill  of  exceptions  embodying 
evidence  on  a  motion  for  the  dissolution  of 
an  attachment  It  was  concluded  that  there 
was  no  such  right,  and  that  the  provisions  of 
section  11  applied  "only  to  pleadings  and  pro- 
cesses." The  question  of  whether  or  not 
"processes"  were,  within  the  terms  of  section 
11,  included  in  the  matter  in  which  the  prac- 
tice should  be  assimilated  to  that  of  the  dis- 
trict court,  was  not  raised,  and  could  not  be 
decided,  in  the  Mollne-Milbum-Stoddard  Case. 
The  declaration  that  they  are  is  therefore 
a  dictum.  It  la  a  dictum,  however,  that,  no 
doubt,  .expresses  the  general  view  and  prac- 
tice as  to  county  courts  of  this  state.  Those 
courts,  we  think,  have  generally  conformed 
their  "processes"  In  cases  outside  the  jus- 
tice Jurisdiction  to  that  of  the  district  court, 
except  as  they  are  prevented  by  the  direc- 
tions in  section  8  of  the  same  chapter  20, 
Comp.  St  1901.  It  hardly  seems  to  us  that 
the  word  "processes"  should  be  read  out  of 
the  section.  The  effect  of  the  district  court's 
holding  is  certainly  to  make  section  11  bear 
precisely  the  meaning  it  would  have  with 
that  word  wliolly  omitted.  Is  it  the  same 
thing  to  say  that  the  rules  of  practice  in  dis- 
trict court  concerning  pleadings  and  pro- 
cesses shall  be  applicable,  as  far  as  may  be, 
to  pleadings  in  county  court,  that  it  would 
be  to  say  merely  that  the  rules  of  practice 
concerning  pleadings  in  district  court  shall 
be  so  applicable?  "Processes"  issue  upon 
pleadings,  orders,  and  Judgments,  and  must 


be  conformable  to  such  pleadings  'wben  is- 
sued on  them.  Bules  of  practice,  wben  con- 
trolling the  form  of  process  to  be  used  on  i 
pleading,  are  "applicable"  to  it.  It  is  no 
strained  construction  which  makes  tbe  rules 
governing  summons  on  the  petition  in  this 
case  for  $415.50  and  interest,  if  it  had  been 
filed  in  the  district  court  applicable  to  it 
when  filed  in  county  court— at  all  events,  not 
so  strained  as  a  construction  that  it  throws 
tbe  word  "processes"  wholly  out  It  is  to  be 
said,  too,  that  section  8  of  the  same  statute 
makes  a  clear  distinction  between  tbe  serv- 
ice in  county  court  and  in  Justice  court  It 
provides  for  at  least  10  days'  notice,  and  the 
summons  to  be  served  as  in  other  civil  cases, 
and  to  be  returnable  on  the  first  Monday  of 
the  ensuing  month.  No  express  mention  is 
made  as  to  its  contents,  outside  of  the  wordi 
"as  in  other  civil  cases."  These  words,  by 
their  juxtaposition,  would  apply  to  the  man- 
ner of  serving  alone,  but  could  readily  be  tak- 
en to  indicate  the  contents  as  well. 

It  seems  clear  that  the  Intention  was  to 
assimilate  the  practice  in  these  coonty  court 
cases  to  that  of  the  district  court  In  \Ue 
particulars  mentioned,  and  among  these  is 
processes.  We  think,  therefore,  tbat  tbe  dis- 
trict court  was  wrong  in  holding  that  tbe 
summons  in  this  case  should  have  been  a  Jus- 
tice court  summons,  and  in  quashing  tbe 
summons  and  dismissing  the  action  for  that 
reason. 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  reversed,  and  ita  action 
in  reversing  the  county  court's  Judgment  set 
aside,  and  such  judgment  restored  and  af- 
firmed. 

AMES  and  OLDHAM,  Oa,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  tbe 
district  court  is  reversed,  and  its  action  in 
reversing  the  county  courf  s  Judgment  set 
aside,  and  such  Judgment  restored  and  af- 
firmed. 


UNITBD  STATES  FIDELITY  &  GUARAX- 
TY  CO.  V.  RIDOLEY. 

(Supreme  Court  of  Nebraska.    Dec.  16,  1903.) 

FEDKLITT  BOND— VALIDITY— WAIVER— WAH- 
RANTIB3  IN  APPLICATIOX. 

L  A  fidelity  bond  for  the  indemnity  of  an 
employer  agamst  the  dishonesty  of  an  emplor^. 
issued  on  the  application  of  the  latter,  who 
pays  the  premiam,  and  by  him  delivered  to  tbe 
former,  which  contains  on  its  face,  in  addition 
to  the  contract  of  an  indemnity,  an  nndertak- 
ing  of  the  employe  to  the  obligor,  and  a  proTi- 
sion  that  It  shall  not  be  binding  on  the  obli^r 
unless  signed  by  the  employ^,  is  not  binding 
on  the  obligor,  unless  thus  signed,  in  the  ab- 
sence of  a  showing  that  the  signature  of  the 
employ^  had  been  waived  by  the  obligor. 

2.  The  signing  of  the  bond  by  the  obligor 
and  its  delivery  to  the  employ^  does  not  con- 
stitute the  employe  the  agent  of  the  oUigor, 
with  authority  to  bind  the  latter  by  a  waiver 
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•f    saefa   signatare.     Inanranc«  contracts   and 
oontractB  of  thJa  character  distinguished. 

3.  The  fact  that  the  obligor  retained  the  pre- 
miQin  paid  by  the  employ^  does  not,  under  the 
circamstances  shown  in  this  case,  constitute  a 
Tvatver  of  the  signature  of  the  employe  to  the 
bond. 

4.  Statements  made  by  an  employer  in  sup- 
port of  his  employe's  application  for  such  bond 
as  to  the  nature  of  the  duties  of  the  employ6, 
the  extent  of  his  authority,  etc.,  are  in  the  na- 
ture of  warranties,  and  a  breach  thereof  will 
avoid  the  bond. 

(Syllabus  by  the  Court.) 

CommisslonerB'  Opinion.  Department  No. 
2.  Error  to  DlBtrlct  Court,  Lancaster  Coun- 
ty; Holmes,  Judge. 

Action  by  Harry  B.  Rldgley  against  the 
United  States  Fidelity  &  Guaranty  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Mockett  &  Polk,  for  plaintiff  In  error. 
Burr  &  Spencer,  for  defendant  in  error. 

ALBERT,  G.    Harry  B.  Rldgley,  whom  we 
shall  call  the  "plaintiff"  for  present  purposes, 
may  be  said  to  have  been  the  owner  of  sev- 
eral stores,  and  engaged  In  selling  goods  on 
the  Installment  plan,  with  headquarters  at 
Dee    Moines,    Iowa.    One   whom   we   shall 
call   the  "employ^"  was  In  his  employ  as 
manager  of  such  stores,  in  the  dty  of  Iiln- 
coln.    The  plaintiff  required  the  employe  to 
furnish  a  fidelity  bond  in  the  sum  of  $500, 
whereupon   the   employ^   made   application 
therefor  to  the  defendant  company,  whose 
home  ofBce   is  in  the   city   of   Baltimore, 
through  its  agents  at  Lincoln.    The  applica- 
tion was  supported  by  certain  statements  In 
writing  made  by  the  plaintiff  In  response  to 
questions  propounded  by  the  defendant  as 
to  the  nature  of  the  employe's  duties,  extent 
of  his  authority  in  the  conduct  of  the  busi- 
ness, etc.    The  questions  were  on  a  printed 
blank  furnished  by  the  defendant,  and  were 
preceded  by  these  words:  "The  company  de- 
sires to  have  answers  to  the  following  ques- 
tions, and  these  answers  will  be  taken  as 
the  basis  of  the  bond  If  issued."    Among  such 
questions  and  answers  are  the  following: 
"Q.  What  will  be  the  title  of  applicant's  posi- 
tion?   A.  Manager,  Branch   Store.    Q.  Will 
he  be  authorized  to  pay  out  of  the  cash  in 
his  custody  any  amounts  on  your  account? 
A.  Commission  to  agents  and  his  salary  and 
the  salary  of  his  collector,  and  remit  balance 
to  me.    Q.  Is  he  required  to  make  deposit  In 
hankT    If  eo,  bow  often?    A.  Tea.    Q.  State 
whetha  he  is  allowed  to   endorse   checks 
drawn  to  your  order,  and  for  what  purpose? 
A.  Only  for  remittance  to  me.    Q.  Will  he 
be  antiiorized  to  sign  checks  on  your  behalf? 
A.  No,  sir.    Q.  How  f  requentiy  will  he  make 
settlement?     A.  Every  Saturday.      Q.  What 
means  will  you  use  to  ascertain  whether  his 
accounts  are  correct?    A.  A  perfect  report 
system.    Q.  How  frequently  will  they  be  ex- 
amined?   A.  Every  Monday  morning."    The 
defendant  accepted  the  application,  and  for- 
warded the  bond,  duly  signed  and  sealed,  to 


its  agents  through  whom  the  application 
was  made,  who  delivered  It  to  the  employ^ 
upon  the  payment  by  him  of  the  premium 
thereon.  Among  other  conditions  appearing 
on  the  face  of  the  bond,  are  the  following: 
"And  the  said  employ^,  doth  hereby  for  him- 
self, his  heirs,  executors  and  administra- 
tors, covenant  and  agree  to  and  with  the 
said  company,  that  he  will  save,  defend  and 
keep  harmless  the  said  Company,  from  and 
against  all  loss  and  damage  of  whatever 
nature  or  kind,  and  from  all  legal  or  other 
costs  and  expenses,  direct  or  incidental, 
which  the  said  Company  shall  or  may,  at 
any  time,  sustain,  or  be  put  to  (whether  be- 
fore or  after  any  legal  proceedings  by,  or 
against  It,  to  recover  under  this  bond  and 
without  notice  to  him  thereof),  or  for  or 
by  reason  or  in  consequence  of  the  said 
Compiiny  having  entered  into  the  present 
Bond."  The  employe  did  not  sign  the  bond, 
but  forwarded  It,  without  bis  signature  there- 
tOk  to  the  plaintiff,  who,  when  he  received 
it,  examined  it  no  further  than  to  ascertain 
the  amount,  which  was  satisfactory,  and  ac- 
cepted it  without  knowing  that  the  employe 
had  not  signed  It,  or  that  his  signature  there- 
to was  required. 

This  is  an  action  on  the  bond,  brooght 
by  the  plaintiff  against  the  defendant  to  re- 
cover for  money,  securities,  and  other  per- 
sonal property  of  the  plaintiff,  which,  it. Is 
alleged,  the  employe  unlawfully  converted 
to  his  own  use.  Tlie  bond  is  made  a  part 
of  the  petition,  and  in  avoidance  of  the  omis- 
sion of  the  employe's  signature  from  the  bond 
the  plaintiff  alleges:  "That  said  bond  was 
not  so  signed  and  witnessed  by  said  Frank 
L.  Kelsey,  the  employe,  but  that  said  defend- 
ant corporation  had  full  knowledge  that  said 
bond  was  not  so  signed  and  witnessed,  and 
with  full  knowledge  thereof  the  president 
and  secretary  of  said  corporation  signed  the 

same,  and to  be  fixed  thereto  the  seal 

of  the  corporation,  delivered  said  bond  to  the 
plaintiff,  who  then  and  at  all  times  herein 
mentioned  was  a  resident  of  the  city  of  Des 
Moines,  Iowa;  and  from  him  received  and 
has  ever  since  retained  the  premium  required 
to  be  paid  therefor.  That  by  reason  of  the 
foregoing  acts  and  conduct  of  the  defendant 
it  has  waived  said  stipulaUons  and  provisions 
of  said  bond,  and  is  therefore  estopped  to 
deny  its  liability  to  plaintiff  on  said  bond  by 
reason  of  said  omission."  The  defendant  an- 
swered, putting  in  issue  the  allegations  of  the 
petition  in  avoidance  of  the  omission  of  the 
employe  to  sign  the  bond.  The  answer  also 
contains  the  following  allegations:  "The  de- 
fendant further  alleges  that  the  plaintiff  had 
full  knowledge  of  the  delinquencies  of  the 
said  Frank  L.  Kelsey  long  prior  to  the  1st 
day  of  May,  1901;  that  the  bank  account 
of  the  plaintiff  kept  by  the  said  Kelsey  in  the 
dty  of  Lincoln  was  frequentiy  overdrawn  by 
said  Kelsey  with  the  full  knowledge  of  the 
plaintiff,  although  from  Exhibit  A,  hereto  at- 
tached,   be    was   not   authorized   to   draw 
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against  aald  bank  account  except  for  the 
purpose  as  sbovrn  by  the  weekly  reports. 
(11)  Tbe  defendant  further  alleges  that  the 
statements  made  and  subscribed  to  by  the 
defendant  In  Exhibit  A  were  warranties. 
That  the  answers  to  questions  Dc,  10a,  ll-12a 
&  b,  14-15,  In  said  Exhibit  A,  are  wholly 
false,  and  were  known  to  be  false  by  the 
plaintiff  at  the  time  the  same  were  made, 
and  that  the  duties  of  and  check  upon  the 
said  Kelsey  were  not  as  set  out  in  said  an- 
swer, and  that  the  liability  under  said  bond 
was  enlarged  and  varied  from  that  contain- 
ed in  said  written  statement,  and  that  no 
check  whatever  was  had  upon  the  said  Kel- 
sey during  the  life  of  said  alleged  bond. 
That  he  was  authorized  to  and  did  draw 
checks  upon  the  said  bank  account  That 
settlements  were  not  made  once  a  week  as 
warranted.  That  there  was  not  a  perfect 
report  system,  or  any  other  system,  which 
would  ascertain  the  condition  of  the  ac- 
counts of  the  said  Kelsey  once  a  week.  That 
there  has  been  a  breach  of  all  of  said  war- 
ranties, and  that  Instrument  Is  absolutely 
Told."  The  foregoing  allegations  were  put 
In  issue  by  the  reply.  There  was  a  verdict 
for  the  plaintiff  and  Judgment  was  given 
accordingly.    The  company  brings  error. 

At  the  close  of  the  testimony  the  com- 
pany asked  the  court  to  direct  a  verdict  in  Its 
favor,  and  the  overruling  of  its  motion  in 
that  behalf  is  now  assigned  as  error.  There 
are,  perhaps,  technical  objections  to  a  con- 
sideration of  that  particular  assignment,  but, 
as  the  same  questions  are  presented  In  some 
other  form  in  other  parts  of  the  record,  the 
objections  that  might  be  urged  against  their 
consideration  under  this  assignment  will  be 
disregarded.  It  is  tacitly  conceded  that  the 
omission  of  the  employe's  signature  from  the 
bond  is  fatal  to  a  recovery  of  this  case,  un- 
less it  appear' that  the  defendant  has  waived 
this  omission,  or  is  estopped  to  urge  it  as  a 
defense.  The  plaintiff  contends  that  by  the 
delivery  of  the  bond  to  the  employe  with- 
out requiring  him  to  sign  It  the  defendant 
thereby  made  him  Its  agent  for  the  delivery 
of  the  bond  to  the  plaintiff,  and  that  such 
delivery,  taken  In  connection  with  the  re- 
ceipt and  retention  by  the  defendant  of  the 
premium,  was  a  waiver  of  the  condition  that 
the  bond  should  be  signed  by  the  employ^. 
In  support  of  this  contention  the  plaintiff 
cities  Billings  v.  Ger.  Ins.  Co.,  34  Neb.  502, 
62  N.  W.  307;  Burlington  Vol.  R.  D.  v.  White, 
41  Neb.  547,  69  N.  W.  747,  43  Am.  St  Rep. 
701;  Ger.  Ins.  Co.  v.  Hart,  43  Neb.  441,  61 
N.  W.  582;  Ger.  Ins.  Oo.  v.  Kline,  44  Neb. 
395,  62  N.  W.  857;  Rochester  L.  &  B.  Co.  v. 
Liberty  Ins.  Co.,  44  Neb.  537,  62  N.  W.  877, 
48  Am.  St.  Rep.  745.  These  cases  are  all  in- 
surance cases,  and  the  rule  underlying  them, 
and  which  Is  invoked  in  the  present  case.  Is 
that  where  an  insurer  Is  Informed  of  defects 
In  the  contract  of  insurance  which  would 
avoid  the  policy,  but  thereafter  continues  to 
treat  it  as  binding,  and  thereby  induces  the 


insured  to  act  In  the  belief  th 
Ing,  It  will  be  held  to  be  a  wi 
defects.  This  rule  Is  founded 
trine  of  estoppel,  and  Its  appl 
no  means  limited  to  Insurance 
same  principle  underlies  the  ml 
perfect  on  Its  face,  apparentiy 
ed  by  all  whose  names  appear 
actually  delivered  to  the  prim 
stipulation,  reservation,  or  com 
be  avoided  by  the  sureties  on  tt 
they  signed  It  on  the  condition 
not  be  delivered  unless  execu 
persons  who  did  not  execute  It 
pears  that  the  obligee  had  no  i 
condition,  and  that  he  had  beei 
the  faith  of  such  bond,  to  act 
dice.  Brandt  on  Suretyship  a 
vol.  2,  II  408,  409.  A  surety 
note  upon  an  agreement  with  ti 
It  shall  not  be  delivered  to  th 
signed  by  other  sureties  cannot 
an  innocent  payor  without  i 
agreement,  the  fraud  of  the  mi 
ering  it  without  the  additional  i 
tion  409,  Id.  It  will  be  observf 
the  essential  elements  of  the 
applied  to  a  policy  of  Insurant 
commercial  paper,  is  a  lack  of  '. 
the  part  of  the  person  for  who 
nity  was  intended  of  the  defec 
tract  The  Importance  of  this 
be  better  understood  In  the  Ij 
rules  of  the  law  of  suretyship, 
Is  that  if  the  surety  signs  an 
the  body  of  which  another  is  a 
surety,  on  the  condition  that  hi 
bound  unless  such  other  also 
livers  the  bond  to  the  principal, 
it  to  the  obligee  without  compl; 
condition,  the  surety  is  not  boi 
Is  that.  If  the  Instrument  in  I 
ports  to  be  signed  by  the  princl] 
so  signed,  this  Is  sufficient  notii 
gee  that  it  Is  Imperfect  and  the 
show  as  defense  that  they  sigi 
tion  that  the  principal  should  al 
tion  411,  Id.  The  Importance  oi 
of  the  rule  Is  further  shown  by 
cases:  Nash  v.  Baker,  40  Neb. 
706;  Brant  v.  Virginia  Coal  CJo., 
23  L.  Ed.  927;  Rockwell  v.  Co 
397,  38  Pac  376;  PetOt  v.  Joh 
65;  Huse  v.  Den,  85  CaL  390,  2 
Am.  St.  Rep.  232;  Carroll  v.  T 
177;  Holcomb  v.  Boynton,  16: 
N.  E.  1031;  Wolfe  v.  Town  of 
Ind.  331,  32  N.  E.  1017;  Clark 
Kan.  188;  Mountain  Lake  Ass' 
83  Md.  10,  34  Ati.  536;  Normi 
60  Minn.  531,  63  N.  W.  170; 
Perry,  97  Mo.  263,  10  S.  W.  8fi 
Rep.  307.  There  Is  a  total  lac 
in  this  case  that  the  defendan 
edge  that  the  employe  had  fall< 
bond.  The  plaintiff  contends  th 
of  that  fact  Is  to  be  Imputed  t 
ant  because  its  agents  dellvere 
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the  employe  without  reqneBtlng  him  to  Agn 
It,  and  tae  was  thereby  made  the  agent  of  the 
defendant  to  deliver  the  bond  to  the  plaintiff. 
We  do  not  think  the  transaction  will  admit  of 
that  construction.  It  is  true^  a  contract  of 
this  character  la  a  form  of  insurance,  as  was 
held  in  People  t.  Rose,  174  lU.  810,  51  N.  B. 
246,  44  L.  B.  A.  124;  People  ▼.  Fidelity  & 
Casualty  Ca,  153  III.  25,  88  N.  E.  762,  26  L. 
R.  A.  295;  Sbakman  T.  U.  S.  Credit  System 
Co.,  02  Wis.  866,  66  N.  W.  528,  32  L.  B.  A. 
383,  53  Am.  St  Rep.  920;  Robertson  t.  XJ.  S. 
Credit  System  Co.,  57  N.  J.  Law,  12,  29  AU. 
421.  But  it  is  Bometliing  more  ttian  a  con- 
tract of  insurance.  A  contract  of  insurance 
is  usually  based  on  the  application  of  the  in- 
sured, who  pays  the  premium,  and  is  be- 
tween him  and  the  Insurer  alone.  The  bond 
in  suit  Issued  on  the  application  of  the  em- 
pIoy6,  who  paid  the  premium,  and,  as  drawn, 
contemplates  not  only  a  contract  of  Indem- 
nity between  the  plaintiff  and  the  defendant, 
but  also  a  contract  between  the  defendant 
and  the  employ&  By  the  express  terms  of 
tbe  instrument  the  validity  of  the  defend- 
ant's undertaking  to  tbe  plaintiff  is  made  to 
depend  on  tbe  formal  execution  of  the  instru- 
ment by  tbe  employs  also.  When  the  de- 
fendant delivered  the  bond  to  the  employs, 
dniy  signed  and  completed,  so  far  as  it  was 
tben  its  power  to  complete  It,  the  obligation 
of  tbe  defendant  to  the  employs  to  furnish 
blm  tbe  bond  in  consideration  of  the  pre- 
mium paid  was  fully  discharged.  By  the  de- 
livery of  tbe  bond  to  the  employs  tbe  defend- 
ant did  not  make  him  Its  agent,  with  author- 
ity to  change  the  terms  of  the  bond,  or  for 
tbe  delivery  of  the  bond  in  its  then  condition 
to  th^  plaintiff,  but  merely  gave  him  what 
be  bad  bought  and  paid  for,  with  the  au- 
tborlty  to  make  it  effective  by  the  addition 
tbereto  of  his  signature,  and  its  delivery  to 
tbe  plaintiff.  Such  authority  was  limited  by 
tbe  express  provtsions  of  the  instrument  it- 
self, and  tbe  instrument  therefore  carried 
with  it  notice  to  the  plaintifl  of  such  limita- 
tion. When  it  was  tendered  to  the  plaintiff. 
It  sbowed  on  its  face  that  It  was  Incomplete, 
and  not  a  binding  contract.  That  he  omit- 
ted to  read  it,  and  for  that  reason  failed  to 
discover  its  defects,  does  not  relieve  him 
from  the  consequence  of  such  defects.  To 
bold  otherwise  would  tie  to  place  a  premium 
on  willful  ignorance. 

Much  stress  is  laid  on  the  fact  that  the  de- 
fendant retained  the  premium.  It  is  argued 
tbat  tbe  defendant  thereby  waived  the  sig- 
nature of  the  employs  to  the  bond.  The 
premlmn  was  paid  by  the  employs,  and  in 
consideration  thereof  tbe  bond  was  delivered 
to  blm  as  completely  executed  as  it  was  with- 
in the  power  of  the  defendant  to  execute  it 
Tbe  fact  that  the  employs  did  not  see  fit 
to  sign  the  bond,  and  thereby  make  It  ef- 
fective, would  not  of  itself  entitle  him  to  a 
return  of  the  premium.  To  hold  otherwise 
tvould  be  to  say  that  a  party  to  a  contract 
upon  changing  his  mind.  Is  entitled  to  a  re- 


turn of  the  consideration  paid  by  him.  Be- 
sides, there  is  no  evidence  tending  to  charge 
the  defendant  with  knowledge  of  the  failure 
of  the  employs  to  sign  tbe  bond.  In  the  ab- 
sence of  such  knowledge,  there  could  be  no 
waiver,  because  the  term  "waiver"  implies 
knowledge  of  the  thing  waived  on  the  part  of 
the  person  bound  by  the  waiver.  Hoxle  v. 
Home  Ins.  Co.,  75  Am.  Dec.  240;  Shaw  v. 
Spencer,  07  Am.  Dec  107;  Stewart  v.  Cros- 
by, SO  Me.  134;  Dawson  v.  SUIlock,  29  Minn. 
191,  12  N.  W.  526.  The  conrt  should  have 
directed  a  verdict  for  the  defendant. 

What  has  been  said  seems  to  dispose  of 
this  case,  but  it  may  not  be  out  of  place  to 
notice  some  other  questions  raised.  It  la 
conceded  tbat  tbe  statements  made  by  tbe 
plaintiff  in  support  of  the  employS's  applica- 
tion for  the  bond  are  in  the  nature  of  war- 
ranties, and  that  a  breach  of  any  of  such 
warranties  would  defeat  a  recovery  on  the 
bond.  See  Rice  v.  Fidelity  &  Dep.  Co.,  108 
Fed.  427,  43  C.  C.  A.  270,  and  cases  cited. 
One  of  such  warranties  is  tbat  the  employs 
should  not  be  authorized  to  sign  checks  on 
betialf  of  the  plaintifl.  There  is  evidence  at 
least  tending  to  show  that  the  employs  had 
such  authority,  and  the  defendant  tendered 
the  following  instruction,  based  on  such  evi- 
dence: '^on  are  Instructed  that  tbe  state- 
ment made  by  the  plaintiff  to  the  defendant 
on  May  28,  1900,  as  a  basis  for  the  issuing 
of  this  bond,  amounts  to  warranties.  If  you 
find  from  the  evidence  that  the  employs, 
Eelsey,  was  authorized  to  sign  checks  on 
behalf  of  the  plaintiff,  said  authorization 
would  be  a  breach  of  the  warranties  made 
by  plaintifl,  and  he  could  not  recover  on  this 
bond."  The  court  refused  to  give  the  in- 
struction, and  its  refusal  is  now  Assigned  as 
error.  Tbe  plaintifl  insists  that  the  state- 
ments of  the  plaintifl  show  that  the  employs 
had  authority  to  draw  checks  on  the  bank, 
for  remittance  to  1dm,  and  that  the  instruc- 
tion Is  therefore  too  broad.  We  are  unable 
to  find  anything  in  the  plalntlfl's  statement 
that  shows  that  the  employs  was  to  have 
authority  to  draw  checks  for  any  purpose. 
One  of  the  statements  is  to  the  eflect  that 
the  employs  would  be  allowed  to  Indorse 
checks  drawn  to  the  plalntifTs  order,  "only 
for  remittance"  to  the  latter.  But  when  it 
comes  to  tbe  specific  question  whether  the 
employs  would  be  authorized  to  sign  checks 
In  the  name  of  the  plaintifl,  the  answer  is 
an  emphatic  negative.  But  the  plaintifl  con- 
tends that  the  defendant  must  have  known 
from  the  statements,  taken  together,  that  the 
employs  was  authorized  to  sign  checks  in  be- 
half of  the  plaintifl  for  remittance  to  blm, 
because  they  show  that  the  funds  were  to 
be  deposited  in  a  bank  by  the  employs, 
who  was  required  to  make  remittances  there- 
of, from  time  to  time,  to  the  plaintifl.  We 
are  unable  to  adopt  that  view.  The  author- 
ity to  sign  checks  on  behalf  of  the  plaintiff 
for  any  purpose  would  be  almost  if  not  quite, 
equivalent  in  tbe  hands  of  a  dishonest  per- 
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son,  to  antborlty  to  stgn  checks  for  all  pur- 
poses, and  materially  increased  the  risk  the 
defendant  Intended  to  assume,  and  we  do 
not  think  It  can  reasonably  be  Inferred  from 
the  statements  that  the  defendant  understood 
that  such  authority  was  included.  It  may 
be  true,  as  plaintiff  claims,  that  the  parties 
must  have  contemplated  that  the  remittances 
should  be  made  by  draft,  and  that  the  bank 
would  Issue  such  draft  only  on  a  check 
drawn  against  the  plaintUF's  account.  But 
It  does  not  follow  that  It  was  contemplated 
that  this  particular  employd  should  draw 
the  checks.  The  plaintiff  may  have  bad,  or 
the  defendant  may  have  supposed  he  had, 
some  other  person  in  his  employ,  whom  he 
was  willing  to  trust  with  authority  to  draw 
checks  in  his  name,  or  that  some  other  plan 
would  be  adopted  which  would  not  require 
this  particular  employ^  to  sign  the  plaintUTs 
name.  The  Instruction,  In  our  Judgment, 
should  have  been  given. 

A  number  of  other  questions  are  discussed, 
but  It  docs  not  seem  that  they  are  necessary 
to  a  disposition  of  the  case  either  In  this 
court  or  the  court  below,  and  for  that  rea- 
son they  will  not  be  considered. 

It  is  recommended  that  the  Judgment  of 
the  district  court  be  reversed,  and  the  cause 
remanded  for  further  proceedings  according 
to  law. 

BARNES  and  OLANYILLE,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 


TEISBR    V.    GATHERS. 

(Supreme  Court  of  Nebraska.     Dec.  16,  1903.) 

RBCBIVBR—QARNISHMBNT— EVIDENCE. 

1.  A  receiver  can  be  garniahed  by  leave  of 
the  court  which  appointed  him. 

2.  A  copy  of  a  telegram  received  at  the  of- 
fice of  its  destinatioa  is  not  admissible  in  evi- 
dence without  proof  of  its  authenticity. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Douglas  County; 
Irving.  F.  Baxter,  Judge. 

"Not  to  be  ofBcIally  reported." 

Action  by  John  T.  Cathers  against  Phcebe 
R.  E.  B.  Linton  and  Adolphus  F.  Linton. 
Judgment  for  plaintiff,  and  W.  K.  Potter 
was  garnished.  John  O.  Yelser  intervened, 
and  from  the  Judgment  he  brings  error.  Af- 
firmed. 

John  O.  Yelser,  pro  sa  John  ^.  Cathera, 
pro  Be. 

OLDHAM,  C.  Plaintiff  In  this  case  pro- 
cured a  Judgment  of  about  $8,000  against  de- 
fendants Phoebe  B.  B.  B.  Linton  and  Adol- 
phus F.  Linton  In  the  district  court  of  Doug- 

ir  1.  See  GamlBhment,  vol.  24,  Cent  Dig.  (  117;  B^ 
celven,  vol.  i2.  Cent.  Dig.  {  331. 


las  coflnty.  Neb.  By  leave  of 
cured  a  summons  In  garnish 
against  W.  K.  Potter,  receiver 
Loan  &  Trust  Company,  In  a 
cution  on  his  Judgment  The 
Bwcred,  disclosing  the  fact  tl 
his  possession  $1,830  of  mone; 
the  Judgment  debtors.  On  the 
the  answer  of  the  garnishee  th 
ed  the  money  to  be  paid  into 
to  its  further  orders.  Plali 
John  O.  Yelser,  by  leave  of  ( 
intervening  petition  In  the  gai 
ceedlngs.  In  the  first  five  par 
petition,  the  Intervener  claims 
the  hands  of  the  garnishee  b] 
attorney's  lien  and  of  an  asslg 
gram  of  the  funds  In  the  ha 
celver  before  the  Institution  a 
ment  proceeding.  The  sixth 
the  petition  Is  as  follows:  "At 
tlon  Is  not  made  for  the  purpc 
any  rights  tn  said  cause,  but 
purpose  of  protecting  the  cou 
cers,  and  to  set  forth  the  fac 
said  John  O.  Yelser  claims  th 
The  seventh  and  eighth  pan 
tervener's  petition  allege  the 
which  the  proceeding  was  : 
been  paid  and  satlsfled,  and  t 
graph  alleges  that  the  "law  d( 
Ize  garnishment  of  a  receiver, 
the  court  to  permit  his  being  g, 
the  hearing  of  the  proceeding 
missed  the  intervening  petiti( 
view  that  order  proceedings 
Btltuted  in  this  court 

The  first  question  urged  Is 
has  no  authority  to  entertain 
proceeding  against  a  receiver, 
an  ofllcer  of  the  court     We 
plaintiff  in  error  Is  In  a  positlo 
self  of  this  objection,  even  If  1 
rlous;    for,  If  the  court  was 
diction  to  proceed  In  the  gai 
ceedlngs,  we  are  unable  to  see 
be  reversible  error  to  dismiss  \ 
petition  of  plaintiff  In  error.    '\ 
from  this,  that  the  rule  Is  i« 
that  a  receiver  can  be  garnish 
the    court   which    appointed 
event,  the  receiver,  and  not  \ 
plaintiff,  would  be  the  party  t< 
emption  If  It  were  availing. 
Ackerman,  50  Neb.  60,  69  N. 
tham  V.  Steward,  46  Neb.  640, 
Cohnen  v.  Sweenle,  105  Mich. 
641. 

There  was  no  proof  Introdu 
torney's  lien  upon  the  fund  by 
but  an  attempt  was  made  to  pi 
ment  of  the  money  by  telegr 
to  have  been  sent  from  East 
and  addressed  to  Mr.  Ralter, 
A.  S.  and  P.  R.  B.  B.  Linton, 
F.  and  P.  R.  B.  E.  Linton,  the 
funds  were  in  the  hands  of  tt 
appeared  from  the  Intervenlnj 
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proof  tendered  tliat  tbe  Interrener  had  writ- 
ten the  Llntons  to  wire  an  order  to  the  re- 
ceiver to  torn  the  money  ovet  to  him  in  pay- 
ment of  bis  fees.  It  is  also  in  evidence  that 
a  telegraph  messenger  boy  delivered  a  copy 
of  the  ahove  telegram  to  W.  K.  Potter  before 
the  Institution  of  the  garnishment  proceed- 
ing. The  garnishee  testified  that  a  copy  of 
such  a  telegram  was  delivered  to  liim,  bnt  be 
knew  notliing  of  Mr.  Ralter,  and  never  bad 
any  fmids  in  his  bands  belonging  to  A.  S. 
and  P.  R.  E.  E.  Linton.  No  evidence  was 
Introdaced  showing  that  the  telegram  was 
sent  by  A.  F.  and  P.  B.  E.  E.  Linton,  or  that 
tliere  was  any  mistake  In  the  transmission 
and  delivery  of  tbe  message.  It  is  tbe  con- 
tention of  the  intervener  that  the  telegram 
-was  sent  by  his  request.  Such  being  the 
fact,  the  telegraph  company  was  tbe  agent  of 
Ills  choosing  for  tbe  delivery  of  the  message 
to  Beceiver  Potter,  and,  as  tbe  foundation 
for  Its  admission  in  evidence  should  have 
proved  the  anthentlcity  of  the  message  either 
by  the  party  sending  it  or  by  the  managers 
of  tbe  office  at  East  Liberty,  from  which  it 
was  transmitted,  or,  if  the  original  message 
was  destroyed  or  lost,  be  might  then  have 
proved  the  contents  by  secondary  evidence. 
But  no  such  foundation  was  laid  for  the  ad- 
mission of  the  alleged  copy;  consequently 
we  think  tbe  trial  cdurt  did  not  err  In  ex- 
cluding the  message. 

Without  first  establishing  a  right  in  him- 
self to  tbe  fnnds  in  tbe  hands  of  tbe  gar- 
nishee, tbe  Intervener  was  in  no  position  to 
aval]  himself  of  the  claim  that  the  Judgments 
bad  been  paid  by  defendants  L'lnton.  Tliat 
qnestlon  was  not  determined  by  tbe  court, 
as  tbe  only  order  made  was  that  the  garnish- 
ee sbould  pay  the  money  Into  court  to  abide 
Its  further  orders. 

It  follows  from  this  that  the  action  of  tbe 
trial  court  in  dismissing  tbe  Intervening  pe- 
tition of  plaintiff  In  error  was  fully  warrant- 
ed, and  we  recommend  that  tbe  judgment  of 
tbe  district  court  be  afOrmed. 

AMBS  and  HASTINGS,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  tbe  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  tbe  cause,  it  is  ordered  that  the  Judg- 
ment of  tbe  district  court  be  affirmed. 


MOODY  V.  HOWE. 

(Bnpreme  Court  of  South  Dakota.    Dec.  29, 
1903.) 

BTATUTB  OF  FRAUDS— SALE  OF  LANDS— WRIT- 

TKN  CONTRACT— NECESSITY— SPB- 

CIFIC  PERFORMANCE. 

1.  Under  Civ.  Code,  i  1238,  proyidlng  that  an 
agreement  for  the  sale  of  real  property  shall 
be  invalid  unless  in  writlne  and  Babscribed  by 
the  party  to  be  charged  or  by  his  agent,  a  suit 
for  the  specific  performance  of  a  contract  for 


the  sale  of  real  estate  cannot  be  maintained 
without  evidence  of  a  written  contract  by  de- 
fendant or  liis  agent  agreeing  to  convey  tbe 
land  to  plaintiff. 

Appeal  from  Circuit  Court,  Potter  County; 
Lorlng  E.  Oaffy,  Judge. 

Action  by  L.  W.  Moody  against  J.  H. 
Howe.  From  a  Judgment  in  favor  of  plain- 
tlfl,  defendant  appeals.    Reversed. 

Crawford  &  Taylor,  for  appellant 

CORSON,  J.  This  Is  an  action  to  enforce 
tbe  specific  performance  of  a  contract  al- 
leged to  have  been  made  by  tbe  defendant  to 
convey  two  quarter  sections  of  land  In  Pot- 
ter county.  Findings  and  Judgment  were  in 
favor  of  tbe  plaintiff,  and  tbe  defendant  ap- 
peals. 

It  is  alleged  in  tbe  complaint  that  In  Janu- 
ary, 1902,  tbe  defendant  authorized  one  R. 
Jackson,  in  writing,  to  sell  tbe  southwest 
quarter  of  section  7,  in  township  117  north, 
of  range  75,  and  tbe  southeast  quarter  of  sec- 
tion 31,  township  118  north,  of  range  75,  all 
In  tbe  county  of  Potter,  for  $1,100;  that 
thereafter,  and  on  tbe  6th  day  of  February, 
1902,  and  before  said  authority  to  purchase 
or  sell  had  been  rescinded,  the  said  Jackson 
sold  the  said  land  to  the  plaintiff  for-tbe  sum 
of  $1,100  net;  that  said  defendant  has  neg- 
lected and  refused  to  deliver  to  the  plaintiff 
a  deed  to  the  said  premises,  and  that  tbe 
plaintiff  Is  ready  and  willing  to  pay  the  sum 
of  $1,100  for  the  said  property,  and  tenders 
the  amount  of  the  said  purchase  price,  and 
brings  said  sum  into  court,  to  be  paid  In  ac- 
cordance with  the  final  decision  of  tbe  court 
herein;  and  concludes  with  the  usual  demand 
for  Judgment.  Tbe  defendant,  in  his  answer, 
admitted  that  he  was  the  owner  of  thg  south- 
west quarter  of  section  7  described  in  tbe 
complaint,  but  denies  each  and  every  other 
allegation  therein  contained.  On  tbe  trial 
tbe  plaintiff  offered  In  evidence  certain  let- 
ters written  by  R.  Jackson  to  tbe  defendant, 
Howe,  and  replies  thereto,  relating  to  a  sale 
of  tbe  land  in  controversy,  and  rested.  No 
evidence  was  offered  on  the  part  of  tbe  plain- 
tiff as  to  any  contract,  either  oral  or  written, 
between  himself  and  R.  Jackson  or  the  de- 
fendant for  the  conveyance  of  tbe  land  In 
controversy,  or  any  part  thereof,  to  himself. 
In  tbe  correspondence  between  R.  Jackson 
and  the  defendant  in  relation  to  tbe  sale  of 
this  land  no  reference  was  made  to  the  plain- 
tiff. Moody,  except  in  Jackson's  last  letter  to 
tbe  defendant,  in  which  he  said,  "You  may 
make  the  deeds  In  blank,  or  make  them  out 
to  L.  W.  Moody,  as  you  wish."  In  order  to 
entitle  plaintiff  to  maintain  this  action,  it 
was  necessary  for  him  to  prove  that  he  had 
a  valid  contract  In  writing  with  Jackson, 
made  in  the  name  of  the  defendant,  to  con- 
vey the  premises  in  controversy  to  him,  as 
alleged  in  tbe  complaint.  Section  1238  of  the 
Civil  Code  provides:  'The  following  con- 
tracts are  invalid  unless  the  same  or  some 
note  or  memorandum  thereof  be  ' 
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and  snbscrlbed  by  the  party  to  be  charged 
or  by  his  agent  •  •  •  (5)  An  agreement 
•  •  •  for  the  sale  of  real  property  or  of 
an  interest  therein."  Cosand  t.  Bunker,  2 
S.  D.  294,  50  N.  W.  84;  Hall  v.  Wallace,  88 
Cal.  434,  26  Pac.  360;  Oastner  v.  Richard- 
son, 18  Colo.  496,  33  Pac.  163;  Chappell  t. 
McKnlght,  108  111.  570;  Dickinson  v.  Wright, 
5fJ  Mich.  42,  22  N.  W.  312;  Henderson  t. 
Beard  (Ark.)  11  S.  W.  766;  Kozel  y.  Dear- 
lore,  32  N.  E.  542,  144  HI.  23,  36  Am.  St 
Rep.  416.  The  conclusion  of  the  court  there- 
fore, that  the  plaintiff  was  entitled  to  a  de- 
cree requiring  the  defendant  to  specifically 
perform  the  alleged  contract  to  convey  to  him 
In  fee  simple  the  southwest  quarter  of  section 
7  (being  one  of  the  quarters  described  In  the 
complaint)  is  not  sustained  by  the  evidence, 
and  the  findings  of  the  court,  so  far  as  they 
purport  to  find  in  favor  of  the  plaintUF,  ai« 
entirely  unsupported  by  the  evidence. 

Counsel  for  the  appellant  has  discussed  at 
some  length  the  question  as  to  whether  or 
not  Jackson  was  authorized  to  enter  into  a 
contract  with  the  plaintiff  for  the  sale  of  the 
quarter  sections  of  land  described  In  the  com- 
plaint, or  either  of  them;  but.  In  the  view 
we  take  of  the  ease,  it  will  not  be  necessary 
to  consider  or  discuss  that  question  at  this 
time,  as,  in  the  absence  of  any  evidence  tend- 
ing to  prove  that  Jackson  entered  into  any 
valid  contract  with  the  plaintiff  either  in 
his  own  name  or  in  the  name  of  the  defend- 
ant, Howe,  to  sell  the  property  to  him,  the 
plaintiff  cannot  recover  in  this  action. 

The  Judgment  of  the  court  below  and  or- 
iese  denying  a  new  trial  are  reversed. 


TURNER  TP.  v.  WILLIAMS. 

(Supreme  C!ourt  of  South  Dakota.    Dec.  20, 
1903.) 

RES  JUDICATA— TOWNSHIP— HIGHWAY— HVI- 
DENCB-JUDGMENT  ROLL— FOUNDA- 
TION FOR  INTRODUCTION. 

1.  Where  defendant  pleaded  a  previoos  juds- 
ment  in  bar,  and  sought  to  introduce  in  evi- 
dence the  judgment  roll  in  such  case,  and  plain- 
tiff objected  without  stating  any  of  the  partica- 
lars  on  which  the  foundation  for  its  introduc- 
tion was  considered  defective,  the  fact  that  the 
various  papers  specified  in  the  offer  were  suflS- 
cient  to  constitute  a  judgment  roll,  and  are  so 
denominated  by  counsel  for  plaintiff,  ilestroya 
the  effect  of  ijieir  contention  that  It  was  in- 
cumbent on  defendant  to  first  show  that  such 
papers  had.  been  attached  to;?ether  and  filed  as 
required  by  Rev.  Code  Civ.  Proc.  §  319. 

2.  Though  a  judgment  for  trespass  was  paid 
by  a  town:<Uip,  as  officers  of  which  the  defendants 
had  justified,  and  had  claimed  that  the  land  en- 
tered was  a  public  highway,  it  was  not  conclu- 
sive against  the  township,  in  a  subsequent  suit 
against  the  judgment  plaintiff  to  restrain  him 
from  obstructing  the  public  highway,  where  it 
does  not  appear  that  the  judgment  defendants 
were  sued  in  their  official  capacity,  or  that  it 
was  pleaded  in  that  suit  that  the  acts  for  which 
the  judgment  was  given  were  performed  on  the 
highway. 

Appeal  from  Circuit  <3oor^  Turner  County; 
B.  G.  Smith,  Judge. 


Action  by  Tomer  township  agalnat  Blcbsd 
Williams  for  an  Injunction.  From  a  Judg- 
ment in  favor  of  the  plaintUf,  defendant  ap- 
peals.   Affirmed. 

Hosmer  H.  Keith  and  I*  It.  Fleeger.  for  tj- 
pellant  French  &  Orvia  and  Alan  Bogue,  Jr., 
for  respondent 

VUlXiSSR,  J.    The  exact  location  of  tiie  sec- 
tion line  between  the  southwest  quarter  of 
section  25  and  the  southeast  quarter  of  sec- 
tion 26,  township  07,  range  52.   la  the  con- 
trolling question  in  this  action  to  permanently 
restrain   the  defendant  from   obstmctlng  « 
public  highway   existing  for  more  tban  20 
years  on  a  north  and  south  section  line  which 
extends  tlirough  Turner  township.      In  dis- 
posing of  this  appeal  it  is  also  necessary  to 
determine  whether  respondent  township  Is 
precluded  by  a  previous  Judgment  pleaded  In 
bar  and  sought  to  be  introduced  in  evidence, 
together  with  other  papers,  constltntlng  a 
Judgment  roll  in  the  case  of  Richard  Wil- 
llams,  plaintiff,  against  S.  W.  Hammond  and 
Sydney  Hammond,  defendants.     The  coort 
sustained  an  objection  made  by  counsel  f«r 
respondent  to  the  effect  tliat  no  foundation 
had  been  laid  for  the  introduction  of  tbe  Judg- 
ment roll  in  evidence;  that  it  appears  upon 
Its  face  that  the  litigation  was  not  between 
the  parties  to  this  action;    tliat  tbe  Issoes 
were  other  tlian  such  as  relate  to  tbe  section 
line  road  in  qnestlon;    and  for  tbe  further 
reason  that  tbe  same  is  incompetent.  Irrele- 
vant, and  immaterial.    At  the  time  the  objec- 
tion was  made  no  particulars  in  which  the 
foundation   was   considered    defective    were 
mentioned,  and  tbe  fact  that  tbe  various  pa- 
pers specified  in  the  offer  were  sufficient  to 
constitute  a  Judgment  roll,  and  ax«  stlli  so 
denominated  by  counsel  for  respondent  de- 
stroys the  effect  of  their  contenticxi  tbat  it 
was  incumbent  upon  appellant  to  first  show 
that  such  papers  liad  been  attached  togettier 
and  filed  as  required  by  section  319  of  the 
Revised  Code  of  Civil  Procedura     It   being 
thus  conceded  that  the  identical  Jndgment 
roll  in  question  was  produced  and  marked 
for  identification  for  the  purpose  of   Intro- 
ducing the  same  in  evidence,  there  is  no  es- 
cape from  tbe  conclusion  tliat  there  was  ac- 
tually a  Judgment  roll,  wliich,  of  necessttj, 
is  conclusive  upon  the  proposition  that  tbe 
acts  required  by  statute  and  essential  to  its 
existence    had    been    performed.     Moreover, 
there  was  attached  to  this  recwrd,  when  of- 
fered, an  execution,   together  vrith  the  offi- 
cer's return  thereon,  and  a  satisfaction  of 
the  Judgment,  which,  imder  the  circumstan- 
ces, rendered  unnecessary  any  further  identi- 
fication or  fonndation,  for  the  reason  that  a 
Judgment  roll  is  absolutely  essential  to  such 
proceedings.    The  objection,  so  far  as  It  re- 
lates to  tbe  foundation  for  the  introduction 
of  such  record,  is  not  sustainable.     It  ap- 
pears therefrom  tliat  the  action  of  Richard 
WilliamB  was  against  the  two  Hammonds 
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ersonally  for  damages  occasioned  by  their 
lleged  trespasa  upon  bla  premises  In  the  fol- 
iwlng  manner:  "April  22,  1886,  and  on  dl- 
>n  other  days  and  times  between  that  day 
nd  the  commencement  of  this  action,  the  de- 
■ndanta  wrongfully,  malielouBly,  and  with 
itcnt  to  injure  and  oppress  the  plalntifl 
roke  and  entered  upon  plaintiff's  lands,  to 
it.  the  southwest  quarter  of  section  twenty- 
re  (25),  in  township  ninety-seven  (97)  north, 
F  range  52  west.  In  Turner  county,  South 
akota,  then  and  there  In  the  possession  of 
laintlff,  and  broke  open,  forced,  cut,  and 
roke  to  pieces,  Injured,  and  destroyed  the 
lalntUTs  fences  around,  in  and  upon  said 
inds,  and  trampled  down,  drove  over  and 
pon,  damaged  and  despoiled  the  grass,  grow- 
ig  grain,  and  crops  of  the  plaintiff  on  said 
inds,  and  also  with  feet,  horses,  wheels,  and 
wagons  tore  up,  subverted,  damaged,  and 
polled  the  earth  and  soli  of  said  premises, 
.nd  also  took  and  moved  from  their  places 
n  said  premises  and  lands  of  the  plaintiff 
irge  quantities  of  stones,  and  piled  up  and 
brew  the  same  into  certain  ditches  and  low 
laces  upon  said  premises,  with  the  earth 
nd  mbbish  of  said  premises."  Jointly  an- 
wering  the  foregoing  complaint,  the  Ham- 
Donds  denied  that  Williams  owned  or  was 
ntltled  to  the  possession  of  any  portion  of 
be  land  npon  which  the  acts  complained  of 
rere  done,  and  they  averred  that  the  same 
«nstitntes  a  portion  of  a  public  highway 
vlthln  the  township  of  Turner,  of  which 
hey  held,  respectively,  at  the  time  alleged, 
he  offlcial  positions  of  chairman  of  the  board 
>f  township  supervisors  and  road  overseer  of 
he  district.  A  trial  of  the  issues  thus  raised 
'esulted  in  a  verdict  and  Judgment  against 
he  Hammonds  and  in  favor  of  Williams  for 
!20  damages  and  the  costs  of  the  action.  In 
minection  with  his  attempt  to  Introduce  the 
lodgment  roll,  counsel  for  appellant  offered 
»  show  by  parol  that  the  Hammonds  "justi- 
Sed  as  township  oflScers,  and  claimed  that 
irhere  these  acts  of  trespass  that  were  com- 
plained of  were  done  was  the  section  line 
Ugh  way;  that  the  township  paid  all  the  ex- 
pense of  the  litigation,  including  the  judg- 
ment; that  the  Issue  In  that  case  was  wheth- 
er this  was  a  section  line  or  not,  and  that  the 
place  mentioned  and  referred  to  by  the  said 
Hammonds  in  their  said  answer  is  the  same 
Identical  place  as  the  line  in  question." 

While  the  answer  in  this  action  does  not 
rtate  that  the  former  action  was  defended  at 
the  expense  of  the  plaintiff  township,  It  is  al- 
leged that  the  township  paid  the  Judgment 
for  damages  and  costa,  amounting  to  $164.90, 
and  the  proffered  testimony,  if  competent, 
might  have  been  admitted,  perhaps,  without 
filing  an  amended  pleading.  According  to 
the  well-settled  policy  of  the  law,  the  Judg- 
ment of  a  court  of  competent  jurisdiction  on 
the  merits  la  a  bar  to  a  subsequent  action  be- 
tween the  same  parties  or  their  privies  when 
the  subject-matter  is  Identical,  and  the  same 
evidence  is  relied  npon  to  prove  the  Issues 


raised  by  the  pleadings.  Now,  the  eomplalnt 
and  answer  In  the  case  of  Williams  against 
the  Hammonds  clearly  shows  that  the  parties, 
as  well  as  the  rights  sought  to  be  enforced, 
are  not  the  same  as  In  the  present  action,  and. 
If  the  section  line  in  dlqpute,  or  anything  com- 
mon to  both  actions,  came  collaterally  in  ques- 
tion, there  Is  nothing  in  the  former  judgment 
to  sustain  an  inference  to  that  effect  While 
the  defendants  attempted  to  Justify  as  officers 
of  the  township,  they  wae  not  sued  In  that 
capacity,  and  there  is  no  allegation,  either  In 
the  complaint  or  in  their  answer,  that  the  acts 
for  which  they  were  finally  adjudged  to  re- 
spond in  damages  were  performed  on  a  sec- 
tion-line highway.  It  is  said  in  Bouvler's 
Law  Dictionary  that:  "In  order  to  make  a 
matter  res  judicata,  there  must  be  the  concur- 
rence of  the  four  conditions  following:  (1) 
Identity  in  the  thing  sued  for;  (2)  Identity  of 
the  cause  of  action;  (3)  identity  of  persona 
and  the  parties  of  the  action;  (4)  identity  of 
the  quality  In  the  person  for  or  against  whom 
the  claim  is  made."  In  the  former  action 
neither  of  the  presait  parties  were  sued  nor 
called  upon  to  answer  for  a  grievance  of  any 
kind,  and  not  until  the  commencement  of  this 
action  was  appellant  charged  with  the  wrong- 
ful conduct  alleged  In  the  complaint,  and  to 
restrain  which  the  action  was  histituted.  Be- 
spondent  township  was  not  the  real  party  in 
Interest  in  the  former  suit,  and  the  mere  fact 
that  the  expense  of  that  litigation  and  the 
judgment  were  paid  out  of  its  treasury  Is  not 
sutBdent,  under  the  circumstances,  to  render 
such  Judgment  res  Judicata.  The  trial  court 
was  therefore  Justified  in  sustaining  counsel's 
objection  to  the  introduction  of  the  judgment 
roll  in  evidence  and  In  rejecting  parol  testi- 
mony regarding  incidental  facts  not  necessarily 
within  the  Issues  there  presented.  In  finding 
all  the  issues  of  fact  in  favor  of  respondent, 
the  court  below  Is  abundantly  sustained  by 
the  evidence,  all  of  which  has  received  most 
studious  consideration. 

No  errors  of  law  having  occurred  at  the 
trial,  the  Judgment  appealed  from  la  affirmed. 


MADER  et  al.  v.  PLANO  MFG.  CO. 

(Supreme  Court  of  South  Dakota.    Dec  29, 
1903.) 

HORTOAaS}— FAILURB  TO  RELEASE— ACTION- 
COMPLAINT— PARTIES— DEMUR- 
RER—STATUTE. 

1.  Under  Rev.  Code  Civ.  Proc.5  121,  giving  de- 
fendant the  right  to  demur  to  a  complaint  when 
it  shall  appear  on  the  face  thereof  that  there 
la  a  "defect  of  parties,"  nonjoinder  of  par- 
ties Is  meant. 

2.  When  the  causes  for  which  parties  may 
demur  are  fixed  by  statute,  the  causes  specified 
therein  are  exclusive,  and  no  other  ground  is 
tenable. 

8.  A  demnrrer  to  a  complaint  on  the  ground 
"that  there  is  a  misjoinder  of  parties  plaintiff" 
raises  no  question,  under  Rev.  Code  Civ.  Proc. 
f  121,  providing  for  a  demurrer  on  the  ground 

f  1.  Bee  ParUe^  ToL  tT.  Cent.  Die  |  lit. 

Digitized  by  V^OOQIC 


844 


87  NORTHWBSTBBN  RBPORTKB. 


■9'. 


that  there  la  a  defect  of  parties,  bat  contain- 
ing no  proTiBlon  for  demorrer  on  tlie  ground 
of  misjoinder  of  parties. 

4.  Under  Ker.  CSt.  Code,  f  2061,  giving  right 
of  action  to  mortgagors  a^inst  mortgagees  for 
damages  and  penalty  for  failure  to  release  a 
mortgage  after  it  is  paid,  bat  requiring  the 
mortgagor  to  pay  the  expense  of  aclinowledg- 
ment  of  the  release  on  demand  therefor  by  the 
mortgagor,  a  complaint  by  a  mortgagor  against 
a  mortgagee  to  require  the  latter  to  execute,  ac- 
knowledge, and  deliver  a  certificate  of  dis- 
charge that  is  entitled  to  record  in  the  office  of 
the  register  of  deeds,  and  pay  the  damages 
and  penalty,  is  demurrable.  In  the  absence  of 
an  allegation  that  the  expense  has  been  paid  or 
tendered.  ' 

5.  A  contention  that  a  complaint  by  a  mort- 
gagor against  a  mortgagee  to  require  the  lat- 
ter to  execute,  acknowledge,  and  deliver  a  cei^ 
tificate  of  discbarge,  and  pay  the  damages  and 
penalty  provided  under  Hev.  Civ.  Code,  §  2061, 
for  failure  to  release  a  mortgage,  though  fail- 
ing to  allege  that  the  expense  has  been  paid 
or  tendered,  is  good,  because  sufficient  to  re- 
quire the  execution  and  delivery  of  a  certifi- 
cate of  discharge  that  has  never  been  acknowl- 
edged, is  without  merit. 

Appeal  from  Circuit  Court,  Yankton  Coun- 
ty;   B.  G.  Smith,  Judge. 

Action  by  Henry  P.  Mader  and  another 
agalnat  the  Piano  Manufacturing  Company. 
From  an  order  OTerrullng  a  demurrer  to  the 
complaints,  defendant  appeals.    Reversed. 

Joe  Kirby,  for  appellant.  Oamble,  Tripp 
&  Holman,  for  respondents. 

FULLER,  J.  The  complaint  In  this  action 
by  mortgagors  against  the  mortgagee  to  re- 
cover the  relief,  damages,  and  penalty  pro- 
vided for  by  section  2061  of  the  Revised 
Civil  Oode  Is  as  follows:  "That  the  defend- 
ant is,  and  at  the  times  herein  stated  was, 
a  corporation  existing  nnder  and  by  virtue 
of  the  laws  of  the  state  of  Illinois;  that  at 
all  said  times  the  plaintiff  Henry  P.  Mader 
was  and  is  the  owner  In  fee  of  the  east  half 
of  the  northeast  quarter  of  section  9,  in 
township  94  north,  of  range  55  west.  In  this 
county  and  state;  that  the  said  Emma  Mader 
was  and  now  is  his  wife,  and  they  are  and 
have  been  at  said  times  living  upon  said 
land  as  their  homestead;  that  on  the  lltb 
day  of  July,  1898,  for  the  purpose  of  seciu:- 
ing  the  payment  to  the  defendant  of  cer- 
tain Indebtedness  evidenced  by  three  cer- 
tain promissory  notes  executed  by  the  plain- 
tiff Henry  P.  Mader  to  said  defendant,  plain- 
tiffs executed  to  said  defendant  under  their 
hands  and  seals  and  acknowledged  before 
an  officer  authorized  by  law  to  take  acknowl- 
edgments a  certain  mortgage  on  said  land, 
which  said  mortgage  the  defendant  caused 
to  be  filed  In  the  office  of  the  register  of 
deeds  of  this  county  on  the  17th  day  of  Oc- 
tober, 1898,  and  the  same  was  recorded  In 
Book  81  of  Mortgages,  at  page  6;  that 
prior  to  the  12th  day  of  July,  1901,  the  plain- 
tiff Henry  P.  Mader  paid  In  full  the  first 
two  of  said  notes  evidencing  parts  of  said 
Indebtedness,  and  on  said  date  paid  to  de- 
fendant the  last  of  said  notes,  being  for  f45, 
and  also  certain  claimed  Uvery  charges  and 


other  expenses  in  coming  to 
dence,  by  executing  to  del 
for  $56.60,  and  securing  the  i 
of  his  personal  property  by 
gage,  which  said  defendant 
filed  In  the  office  of  the  regit 
this  county;  that  on  the  20tt 
ber,  1901,  the  said  plaintiff  I 
paid  to  said  defendant  the  sa 
60,  of  July  12,  1901,  and  thei 
ed  of  said  defendant  in  this  c 
that  It  execute  and  deliver  t 
cate  of  satisfaction  of  said  n 
gage,  but  It  has  neglected  an 
so,  or  enter  marginal  satlsfi 
faction  of  any  kind;  that  io 
commencement  of  this  actio 
Henry  P.  Mader  fully  paid  ai 
real  estate  mortgage:  Whei 
ask  Judgment  that  said  def< 
pelled  to  execute  and  delivei 
certificate  of  discharge  of  salt 
acknowledge  the  same,  so  thi 
titled  to  be  admitted  to  reco 
of  the  register  of  deeds  of  th 
they  recover  $25  damages  ai 
prescribed  by  section  2061  of  1 
11  Code  of  this  state,  and  sucl 
ther  relief  as  would  be  prop 
Ises,  together  with  the  costs 
ments  herein." 

The  only  assignments  of  en 
tlie  record  relate  to  an  order  ' 
murrer,  in  which  the  defend 
to  the  complaint  are  stated  i 
the  facts  stated  in  the  compli 
stltute  a  cause  of  action;  ( 
causes  of  action  have  been  1 
ed;  (3)  that  there  is  a  misjo 
plaintiff;  (4)  that  the  court  1 
tlon  of  the  person  of  this  d 
subject-matter  of  this  action. 

The  contention  that  the  d 
have  been  sustained  on  the  g 
ma  Mader  was  Improperly  ] 
husband  as  a  party  plalntlfl 
because  the  defendant  Is  no 
mortgage  on  the  homestead 
the  signature  of  the  wife,  ai 
of  plaintiffs  cannot  be  reach 
by  a  demurrer.  Sections  121, 
Civ.  Proc;  Western  Twine  C 
al.,  11  S.  D.  521,  78  N.  W.  942, 
Dalrymple  v.  Security  L.  & 
306,  83  N.  W.  245. 

The  demurrer  was  properlj 
less  one  or  more  of  the  folk 
grounds  are  distinctly  specif 
upon  the  face  of  the  pleadings 
court  has  no  Jurisdiction  of  tl 
defendant,  or  the  subject  of 
2.  That  the  plaintiff  has  not 
to  sue;  or  3.  That  there  la 
pending  between  the  same  ; 
same  cause;  or  4.  That  then 
parties,  plaintiff  or  defendai 
several  causes  of  action  have 
ly  united;  or  6.  That  the  con 
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state  facta  suffldent  to  constttote  a  canse  of 
action."  A.  nonjoinder  or,  as  expressed  in 
tlie  Code,  "a  defect  of  parties,  plalntlfl  or 
defendant,"  means  insufficient  parties,  and 
has  no  application  to  a  case  of  too  many  par- 
ties, or  tlie  Joining  of  a  person  baring  no 
interest  in  the  litigation,  as  claimed  in  this 
case  by  counsel  for  api)ellant  Under  tlie 
prevailing  system,  it  is  uniTersally  held  that 
'when  the  causes  for  which  parties  may  de- 
mur are  fixed  by  statute  the  causes  specified 
therein  are  exclusive  and  no  otiier  ground  is 
tenable.  Hentsch  v.  Porter,  10  Cal.  658; 
Campbell  v.  Campbell,  121  Ind.  178,  23  N.  B. 
81;  Mayberry  et  aL  t.  Kelly,  1  Kan.  116; 
McClary  v.  The  Sioux  City  &  Pacific  R.  K. 
Co.,  8  Neb.  44;  Benton  ▼.  St  Louis,  1  Wash. 
T.  215;  Marie  v.  Garrison,  83  N.  T.  14;  6 
Encyc.  of  PI.  &  Pr.  309.  It  therefore  follows 
that  no  question  as  to  a  defect  of  parties  is 
reached  or  an  entertainable  objection  raised 
by  a  demurrer  assigning  the  ground  "that 
there  is  a  misjoinder  of  parties  plaintiff." 

As  inconsistent  grounds  for  a  demurrer  are 
relied  upon,  and  the  point  "that  several 
causes  of  action  have  been  improperly  unit- 
ed" cannot  be  true  unless  two  or  more  good 
caoses  of  action  are  stated,  the  assertion 
"that  the  facts  stated  in  the  complaint  do 
not  constitute  a  cause  of  action"  presents  a 
question  that  must  first  be  determined.  The 
statute  upon  which  this  action  is  based,  be- 
ing section  2061,  supra,  is  as  follows:  "When 
any  mortgage  lias  been  satisfied  the  mort- 
gagee or  his  assignee  must  immediately  upon 
demand  of  the  mortgagor,  bis  grantee  or 
heirs,  execute  and  deliver  to  lUm  a  certifi- 
cate of  the  discharge  thereof,  and  must,  at 
the  expense  of  the  mortgagor,  acknowledge 
the  execution  thereof  so  as  to  entitle  it  to  be 
recorded,  or  he  must  enter  satisfaction,  or 
cause  satisfaction  of  such  mortgage  to  be  en- 
tered of  record;  and  any  mortgagee,  or  as- 
signee of  such  mortgagee,  who  refuses  to  exe- 
cute and  deliver  to  the  mortgagor  the  cer- 
tificate of  discharge,  and  to  acknowledge  the 
ezecntion  thereof,  or  to  enter  satisfaction  or 
cause  satisfaction  to  be  entered  of  the  mort- 
gage, as  provided  In  this  chapter,  is  liable  to 
the  mortgagor  or  his  grantee  or  heirs  for  all 
damages  which  he  or  they  may  sustain  by 
reason  of  such  refusal,  and  also  forfeit  to 
him  or  them  the  sum  of  one  hundred  dollars." 
It  Is  clear  from  the  fact  that  the  mortgagor 
is  required  to  pay  for  the  acknowledgment 
that  an  effectual  certificate  entitled  to  rec- 
ord is  not  legally  demandable  until  such  ex- 
pense has  been  paid  or  tendered,  and  with- 
out an  allegation  to  that  effect  this  action  to 
require  appellant  to  execute,  acknowledge, 
and  deliver  a  certificate  of  discharge  that  is 
entitled  to  record  in  the  office  of  the  register 
of  deeds,  and  pay  the  damages  and  penalty 
provided  for  and  prescribed  by  law,  is  not 
maintainable. 

The  protection  of  title  by  the  removal  of 
clouds  remaining  of  record  after  full  satis- 
faction of  debta  secured  by  mortgage  being 


the  sole  object  of  the  statute,  for  the  viola- 
tion of  which  a  severe  penalty  is  provided, 
there  is  nothing  in  the  contention  that  the 
complaint  is  good  because  sufficient  to  require 
the  execution  and  delivery  of  a  certificate 
of  discbarge  that  has  never  been  acknowl- 
edged. To  make  such  a  certificate  available 
for  the  intended  purpose,  its  execution  must 
be  first  acknowledged,  and  upon  payment  or 
tender  of  the  expense  by  respondent  it  would 
be  necessary  to  institute  another  action,  pro- 
vided appellant  "refuses  to  execute  and  de- 
liver to  the  mortgagor  the  certificate  of  dis- 
charge, and  to  acknowledge  the  execution 
thereof,  or  to  enter  satisfaction  or  cause  sat- 
isfaction to  be  entered  of  the  mortgage." 

The  failure  to  allege  facts  that  entitle  re- 
spondent to  such  an  instrument  as  the  law 
contemplates,  and  one  that  will  discharge  the 
recorded  mortgage,  renders  the  complaint 
subject  to  the  objection  that  facts  sufficient 
to  constitute  a  cause  of  action  are  not  stated. 

The  order  appealed  from  is  reversed,  and 
the  case  remanded  for  fuirther  proceedings. 


8WBNS0N  V.  SWENSON  et  al. 

(Supreme  Coort  of  Soath  Dakota.    Dec.  29, 
1903.) 

FLEADINOS-CRSATION    OF   TRUST   IN    LAND- 

SUFnCIBNCT— AI^LBOATIONS  OF  BQUI- 

TABLB  OWNERSHIP. 

1.  Under  Rev.  Code  Civ.  Proc.  §$  117,  119, 
136,  providing  that  the  complaint  in  all  civil 
actions  in  courts  ot  record  shall  contain  a  plain 
statement  of  the  facts  constituting  a  caase  of 
action,  and  declaring  that  the  allegations  of  all 
pleadings  shall  be  liberally  construed,  the  facts 
relied  on  to  show  the  creation  of  a  trust  in 
favor  of  plaintiff  need  not  be  more  distinctly 
aHoped  in  the  complaint  than  the  facts  relied 
on  in  other  civil  actions. 

2.  An  allegation  in  a  complaint  that  plaintiff 
executed  and  delivered  a  warranty  deed  to  de- 
fendant to  satisfy  certain  mortgages,  and  that 
the  title  was  conveyed  to  defendant  in  trust  for 
that  purpose,  was  sufficient  to  show  that  de- 
fendant acquired  title  in  trust  for  plaintiff;  the 
acceptance  by  defendant  of  the  trust  being  in- 
volved in  the  allegation  of  delivery  of  the  deed 
in  trust,  and  in  the  absence  of  any  averment 
on  the  subject  it  being  presumed  that  such  ac- 
ceptance was  in  writing. 

S.  The  allegations  in  a  complaint  that  a  hus- 
band, being  in  debt  to  a  trust  company,  gave  it 
a  warranty  deed  on  certain  land  to  secure  the 
debt  and  thereafter  agreed  with  plaintiff,  his 
wife,  that  he  would  convey  to  her  the  mort- 
gaged property,  she  to  pay  the  debt,  that  she 
paid  a  part  of  the  debt  and  for  the  purpose  of 
paying  the  balance  the  company  gave  a  deed 
to  her  daughter,  who  remortgaged  the  property 
to  secure  the  balance  due,  and  then  gave  a 
warranty  deed  to  plaintiff,  who  for  the  pur- 

f>ose  of  paying  the  mortgages  executed  and  de- 
ivered  to  the  defendant  a  deed  of  the  prem- 
ises in  trust  for  her,  show  Uiat  plaintill  was 
the  equitable  owner  of  the  premises,  entitled 
to  a  perfect  record  title  thereto  on  her  perform- 
ance of  the  contract  assumed  to  be  in  writing, 
lietween  her  and  her  hasband. 

Appeal    from    Circuit    Court,    Brookings 
County;   Julian  Bennett,  Judge. 
Action    by    Betsey    M.    Swenson    against 
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Sven  Swenson,  John  0.  Jenkins,  and  others. 
From  an  order  oyerrullng  defendant  Jenkins' 
demurrer  to  the  complaint,  be  appeals.  Af- 
firmed. 

Phllo  Hall  and  J.  O.  Jenkins,  for  appellant 
Bailey  &  Voorbees  and  Wells  &  Blackman, 
for  respondent 

HANEY,  P.  J.  This  action  was  Instituted 
for  the  purpose  of  having  It  decreed  that  de- 
fendant Swen  Swenson  holds  title  to  a  cei^ 
tain  half  section  of  land  In  Brookings  county 
in  trust  for  the  plaintiff;  that  John  Swenson 
has  no  Interest  therein;  that  a  certain  con- 
veyance of  part  of  the  land  to  defendant 
Jenkins  Is  void;  and  that  plaintiff  owns  the 
premises  In  fee,  free  from  any  and  all  claims 
of  the  defendants.  It  is  before  ns  on  an  ap- 
peal from  an  order  overruling  defendant  Jen- 
kins' demurrer  to  the  complaint  the  per- 
tinent allegations  of  which  are  thus  stated 
In  his  brief:  "That  on  December  7,  1895,  de- 
fendant John  Swenson,  being  over  $5,000  in 
debt  to  the  Equitable  Loan  &  Trust  Compa- 
ny, gave  It  a  warranty  deed  to  the  east  half 
of  Sec.  33—109—61,  to  secure  said  debt  snd 
thereafter  agreed  with  plaintiff,  his  wife, 
that  he  'should  convey  to'  her  the  mortgaged 
property,  and  she  'should  assume  and  pay' 
said  debt;  that  she  paid  a  part  of  the  debt, 
and  then,  for  the  purpose  of  raising  the  bal- 
ance, said  company  gave  a  warranty  deed  of 
the  land  to  Manda  Elverud,  a  daughter  of 
plaintiff,  and  John  Swenson,  who  thereupon, 
her  husband  joining,  remortgaged  the  prop- 
erty to  said  company  to  secure  the  balance 
of  the  debt  and  then  gave  a  warranty  deed 
of  the  land  to  plaintiff,  who,  'for  the  purpose 
of  paying'  said  mortgages,  'executed  and  de- 
livered a  certain  warranty  deed  of  said  prem- 
ises to  the  defendant  Swen  Swenson,'  who  In 
turn  mortgaged  the  land  to  the  Phoenix  Mu- 
tual Life  Insurance  Company,  and  from  the 
proceeds  paid  off  the  Manda  Elverud  mort- 
gage; that  Manda  Elverud  is  a  minor,  17 
years  of  age,  and  never  had  any  Interest  in  the 
property,  but  held  the  same  in  trust  for  plain- 
tiff, and  'that  the  said  conveyance  from  plain- 
tiff to  Swen  Swenson  was  made  to  said  de- 
fendant merely  in  trust  and  that  the  defend- 
ant Swen  Swenson  holds  the  title  to  said 
premises  In  trust  for  plaintiff*;  that  thereafter 
defendant  John  Swenson  executed  a  warranty 
deed  of  the  south  half  of  said  land  to  John  C. 
Jenkins,  who  took  said  deed  with  full  knowl- 
edge of  all  the  facts." 

Do  the  facts  alleged  In  the  complaint  show 
that  defendant  Swen  Swenson  acquired  title 
to  the  property  hi  trust  for  the  plaintiff?  It 
Is  alleged  that  the  plaintiff,  for  the  purpose  of 
pnylng  certain  mortgages  thereon,  made,  exe- 
cuted, and  delivered  a  certain  warranty  deed 
of  the  premises  to  him;  that  thereupon  he 
made,  executed,  and  delivered  a  certain  mort- 
gage thereon;  that  with  the  proceeds  of  such 
mortgage  the  former  mortgages  were  paid; 
and  "that  the  conveyance  of  plaintiff  to  the 


defendant  Swoi  Swenson  was  made  to  Hid 
defendant  merely  In  trust  and  tar  the  puipae 
aforesaid,  and  that  the  defendant  Swen  Sw«e- 
Bon  holds  the  title  to  said  premises  In  tnat  tat 
plaintiff."  The  demurrer  does  not,  of  conne. 
admit  the  correctness  of  any  legal  condnsloBS; 
and  appellant  contends  that  tlte  only  fact  t> 
leged  Is  that  the  plaintiff  "made,  executed. 
and  delivered  a  warranty  deed,"  all  the  otlKr 
allegations  relative  to  the  creation  or  existence 
of  the  alleged  trust  being  merely  enoneoo 
conclusions  of  law.  Though  it  may  be  tlw 
rule  in  some  Jurisdictions  that  all  the  faas 
and  circumstances  relied  upon  to  show  tb* 
creation  or  existence  of  a  trust  in  favor  of  -Jk 
plaintiff  must  be  more  distinctly  alleged  ttu£ 
are  the  facts  relied  upon  In  otbea:  drO  v.- 
tlons,  such  distinction  cannot  exist  in  thl? 
Bt&te,  where  In  all  dvll  actions  In  oonrts  o' 
record  the  complaint  "shall  contain  a  idais 
and  concise  statement  of  the  facta  constitntisg 
a  cause  of  action,  without  unnecessary  repeti- 
tion," and  where  the  allegations  of  all  plead- 
ings "shall  be  liberally  construed,  with  a  viev 
of  substantial  Justice  between  tfae  {Mrtjes." 
Rev.  Code  Civ.  Proc  H  117,  110,  136.  Tte 
allegation  that  the  plaintiff  executed  and  d«>- 
Uvered  a  warranty  deed,  standing  alone  aaJ 
confessed,  wonld  doubtless  establish  the  tun 
that  title  to  the  property  passed  absolutely  to 
the  defendant  Swen  Swenson;  bnt  such  infer- 
ence Is  qualified  by  the  further  aUegatknii 
that  the  deed  was  delivered  for  the  purpose  of 
satisfying  certain  mortgages,  and  that  the  title 
was  conveyed  In  trust  for  that  purpose.  These 
Involved  an  acceptance  of  the  title  for  the  pnr- 
pose  alleged  as  clearly  as  woold  tbe  mere  al- 
legation of  delivery  Involve  an  acceptance  of 
absolute  ovimersblp.  Of  course,  tbe  accept- 
ance of  the  trust,  to  be  valid,  must  have  be«i 
In  writing,  subscribed  by  the  tmstee  or  hb 
agent  thereto  authorized  by  writing;  but  *9 
It  does  not  appear  whetho:  the  acceptance  was 
by  parol  or  In  writing.  It  will  be  presmned  to 
have  been  in  writing.  Snndback  v.  Gilbert.  8 
S.  D.  859,  66  N.  W.  941;  Calkins  ▼.  Seabniy- 
Calkins  C.  M.  Co.,  5  S.  D.  299,  58  N.  W.  TOT; 
Jenklnson  v.  yermllllon,  3  S.  D.  239,  52  N.  W. 
1066. 

It  is  further  contended  that  plaintiff  had  no 
title  to  convey  In  trust  or  otherwise,  because 
It  afllrmatively  appears  that  tlje  conveyance 
by  John  Swenson  to  the  trust  company,  thougi 
a  warranty  deed  in  form,  was  in  fact  a  mort- 
gage, and  merely  created  a  lien  upon  the  prop- 
erty. Assuming,  as  we  must  that  tbe  am- 
tract  between  John  Swenson  and  the  plaint!? 
was  in  writing,  and  it  appearing  that  she  has 
performed  all  of  the  conditions  of  such  coo- 
tract  on  her  part,  she  Is  entitled  in  this  actioo 
to  a  ^ecific  performance  If  such  relief  be  nec- 
essary. In  other  words,  if  the  allegations  of 
the  complaint,  construed  as  we  think  ther 
should  be,  are  true,  she  Is  the  equitable  owner 
of  the  land  In  controversy,  and  entitled  to  sadb 
a  decree  as  will  give  ha  a  complete  and  per- 
fect record  titie  thereto. 

Tbe  order  appealed  from  la  afi9rmed. 
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HIGKOX  T.  BACON. 

(Sapreme  Court  of  South  Dakota.    Dec.  29, 
1908.) 

BROKERS-AXraHORITT  TO  SELL  LAND-LBT- 

TERS-SIONATURB  BY  ANOTHER. 
L  Where  defendant's  daughter  wrote  certain 
ttters,  to  which  she  signed  defendant's  name, 
urporting  to  antborlze  certain  real  estate 
gents  t«  sell  land  belonging  to  defendant,  bnt 
le  letters  were  not  written  at  defendant's  dlc- 
ition,  and  she  neither  knew  the  contents 
lereof  nor  was  present  when  her  daughter 
Igned  her  name  thereto,  she  was  not  bound 
hereby,  though  the  daughter  was  living  in  her 
unily. 

Appeal  from  Clrcnit  Conrt,  Beedle  County; 
.  H.  McCoy,  Judge. 

Action  by  H.  C.  Hlckoz  against  Artemetla 
lacon.  From  a  Judgment  In  favor  of  plain- 
er, defendant  appeals.    Reversed. 

Crawford  &  Taylor,  for  appellant  Wood  & 
'alrbank  and  A,  W.  Burtt,  for  respondent 

COBSON,  J.  Tbls  is  an  action  to  enforce 
le  specific  performance  of  an  alleged  con- 
-act  for  the  sale  of  a  quarter  section  of  land 
1  Beadle  county.  Findings  and  Judgment  In 
Ivor  of  tlie  plaintiff,  and  the  defendant  has 
ppealed. 

The  appellant  was  a  resident  of  Faribault, 
(inn.,  and  the  alleged  contract  waa  made 
rlth  the  plaintiff  by  Thomas  A  Smith,  real 
state  agents  of  Huron,  In  this  state.  In  the 
ame  of  the  appellant  By  the  alleged  con- 
vet  the  appellant  agreed  to  convey  to  the 
ialntifl  the  property  described  In  the  com- 
lalnt  npon  the  payment  of  $1,000,  and  was 
igned  by  Artemetla  Bacon,  by  Thomas  & 
mith.  The  authority  of  the  agents  to  make 
lis  contract  is  based  upon  certain  letters  pur- 
jrtlng  to  have  been  written  by  the  appel- 
int  to  the  agents,  and  signed  "Mrs.  J.  Ba- 
>o.''  AU  of  the  letters  purporting  to  have 
sen  signed  by  Mra.  J.  Bacon  were  In  fact 
Titten  and  the  name  of  Mrs.  3.  Bacon  signed 
lereto  by  her  daughter.  Pearl  Bacon,  about 

>  years  of  age,  who  resided  In  the  family 
1th  her  mother;  bnt  were  not  written  or 
gned  in  the  presence  of  the  mother,  or  nn- 
>r  her  Immediate  dictation  or  direction.  The 
jpellant  contends  that  she  is  entitled  to  a 
■versal  of  the  Judgment  upon  the  following 
■onnds,  stated  In  the  language  of  her  cotm- 
l:  "(1)  If  It  Is  sought  to  bind  the  def end- 
it  by  lettns  written  by  Pearl  Bacon  on  the 
'ound  that  Pearl  was  her  agent,  the  evl- 
mce  falls,  because  no  authority  was  given 
I  writing  subscribed  by  the  defendant  the 
>rson  sought  to  be  charged,  authorizing  Pearl 
aeon  to  act  as  her  agent.  Not  only  must  the 
iDtract  for  the  sale  of  real  estate  be  in  wrlt- 
g,  and  subscribed  by  the  party  sought  to 

>  charged,  but  the  authority  of  the  agent 
'  make  the  contract  for  such  sale  must  be 

writing  also,  and  subscribed  by  such  par^. 
abdlvlslon  6,  f  1238,  Glv.  Code.  (2)  There 
as  no  subsequent  ratification,  because  the 
ifendant  returned  the  $26  draft    She  her- 


self never  did  a  single  overt  act  tnm  flte  be- 
ginning to  the  end  of  the  transaction.  She 
did  not  retain  any  of  the  fruits  of  the  sale, 
and  she  did  not  mislead  the  plaintiff  by  her 
silence,  because  she  promptly  sent  this  draft 
back  to  Thomas  &  Smith.  She  had  previously 
declined  to  sign  the  authorization  sent  to  her. 
She  wrote  nothing.  No  subsequent  letter  was 
written  by  her,  or  In  her  presence,  or  under 
her  direction.  (3)  The  act  of  Pearl  Bacon  in 
writing  and  signing  the  name  'Mrs.  J.  Ba- 
con' to  all  the  letters  offered  In  evidence  was 
not  the  act  of  the  defendant  because  none 
of  these  letters  were  written  and  signed  In 
her  presence,  or  under  her  direction."  It  Is 
Insisted  on  the  part  of  the  respondent  that 
the  evidence  of  the  appellant  and  of  Pearl 
Bacon  clearly  shows  that,  while  the  letters 
were  not  written,  or  appellant's  name  signed 
to  them,  in  the  immediate  presence  of  the 
appellant,  they  were  written  and  signed  by 
her  authority  at  the  home  where  they  both 
lived  together,  and  In  pursuance  of  a  general 
understanding  between  the  mothw  and  her 
daughter  that  she  should  write  tlie  letters, 
and  sign  them  In  the  mother's  name;  and 
that  the  letters,  being  so  written,  woe  bind- 
ing upon  the  appellant  The  respondent  fur^ 
ther  Insists  that  the  authority  conferred  by 
these  letters  upon  Thomas  &  Smith,  assuming 
them  to  have  been  written  by  the  authority 
of  the  appellant  did  confer  upon  TtKHnas  & 
Smith  authority  to  enter  into  the  contract 
heretofore  referred  to,  and  that  the  same  is 
binding  upon  the  apjiellant 

It  clearly  appears  from  the  evidence  of  the 
appellant  and  of  her  daughter,  Pearl  Bacon, 
that  the  appellant  was  not  present  when  the 
letters  were  written  or  signed  In  her  name, 
did  not  dictate  them,  and  did  not  know  the 
contents  of  the  same.  It  Is  true  that  between 
the  appellant  and  Pearl  Bacon  there  seems 
to  have  been  a  general  understanding  in  re- 
gard to  the  selling  of  this  property,  and  that 
Pearl  was  verbally  authorized  to  transact -a 
part  of  the  mother's  business  and  the  bnsi- . 
ness  pertaining  to  this  property.  It  Is  con- 
ceded by  the  appellant,  as  we  have  seen,  and 
the  rule  seems  to  be  well  settled,  that  where 
the  name  of  a  party  Is  signed  to  an  Instru- 
ment In  the  presence  of  the  party,  and  by  his 
authority,  and  where  he  knows  the  contents 
of  the  same,  the  signature  will  be  regarded 
as  the  signature  of  the  party  whose  name 
purports  to  be  signed  to  the  instrument  but 
the  rule  does  not  seem  to  have  been  extended 
to  include  cases  where  the  party  whose  sig- 
nature appears  to  the  Instrument  was  not 
present  when  bis  name  was  signed  thereto, 
and  where  he  was  not  fully  acquainted  with 
the  contents  of  the  Instrument.  It  Is  true 
that  the  daugbta,  Pearl,  lived  with  her  moth- 
er, the  appellant  In  the  same  house,  and  that 
the  appellant  knew  in  a  general  way  that  the 
daughter  was  corresponding  with  parties  at 
Huron  in  regard  to  this  land,  but  so  far  as 
the  evidence  discloses,  the  lottos  written  by 
her  daughter  were  not  read  over  to  her,  and 
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She  was  not  made  acquainted  with  their  con- 
tents, and,  her  name  thereto  not  being  signed 
tn  her  presence  or  by  her  express  direction, 
she  cannot,  in  onr  opinion,  be  held  to  liave 
signed  the  letters.  The  daughter,  Pearl,  states 
that  she  bad  no  Intention  of  deceiving  the 
Huron  parties  by  signing  the  name  of  her 
mother  to  the  letters,  and  we  may  assume 
that  she  acted  in  the  most  perfect  good  faith, 
believing  that  she  was  carrying  out  the  wishes 
of  her  mother  In  writing  these  letters;  but 
legally  she  had  no  authority  to  sign  the  same 
tn  the  name  of  her  mother  when  the  mother 
was  not  present  directing  her  to  sign  them, 
with  the  full  knowledge  of  their  contents. 
We  do  not  feel  inclined  to  extend  the  rule 
beyond  the  limitations  to  the  same  laid  down 
by  the  authorities.  In  Videau  v.  Griffin,  21 
Cal.  392,  the  Supreme  Court  of  California 
says:  "The  only  exception  to  the  rule  that 
an  authority  to  execute  a  deed  must  be  con- 
ferred by  writing  is  where  the  execution  by 
the  attorney  is  In  the  presence  of  the  prln- 
clpaL  The  exception  arises  from  the  doctrine 
that  what  one  does  in  the  presence  of  and  by 
the  direction  of  anothor  is  the  act  of  the  lat- 
ta,  as  much  so  as  if  It  were  done  by  himself 
In  person.  The  attorney  in  such  case,  so  far 
as  the  signature  Is  concerned,  is  a  mere  amau- 
censls  of  the  grantor."  Cbaftee  v.  Baptist 
Missionary  Convention,  10  Paige,  92,  40  Am. 
Dec.  225.  In  this  state  the  statute  requires 
that  the  authority  of  an  agent  to  sell  land 
and  make  contracts  for  the  conveyance  of  the 
same  must  be  in  writing,  and  It  is  generally 
held  that,  when  not  made  In  writing,  the 
contracts  are  void.  Castner  t.  Richardson,  18 
Col.  49G,  83  Pac.  163;  Dickinson  ▼.  Wright 
56  Mich.  42,  22  N.  W.  312;  Hall  v.  Wallace, 
88  Cal.  434,  20  Pac.  360;  Chappell  v.  Mc- 
Knlght,  IDS  III.  570;  Kozel  v.  Dearlove,  144 
III.  23,  32  N.  E.  542,  36  Am.  St  Rep.  416. 
The  fact  that  the  daughter  waa  living  in  the 
family  'with  her  mother  does  not  take  the  case 
at  bar  out  of  the  rule. 

It  is  Insisted  by  the  respondent  that  the 
appellant,  In  the  last  letter  purporting  to  be 
signed  by  her,  in  which  she,  in  effect,  repudi- 
ates the  contract,  did  not  make  the  objections 
that  are  now  made  in  her  brief  by  her  coun- 
sel, and  that,  therefore,  she  is  estopped  from 
making  these  objections  now.  But  It  appears 
from  the  evidence  that  the  last  letter  was 
written  and  signed  by  the  daughter,  and  it 
nowhere  affirmatively  appears  that  the  ap- 
pellant even  knew  of  the  contents  of  that 
letter,  and  it  is  affirmatively  shown  that  it 
was  not  written  or  her  name  signed  thereto 
tn  her  presence  or  by  her  direction.  The  con- 
tention, therefore,  that  she  is  estopped  by 
that  letter,  is  clearly  untenable.  She  is  no 
more  bound  by  that  letter  than  by  the  former 
letters  written  by  her  daughter  and  her  name 
signed  thereto  when  she  was  not  present. 
The  objection,  therefore,  that  the  admission 
of  the  contract  In  evidence  shonid  have  been 
Bustained  by  the  court  or  disregarded  by  it  in 
making  Its  finding  was  clearly  correct,  and 


the  conrt  committed  error  In  finding  that  the 
contract  executed  by  Thomas  &  Smith  in  tbe 
name  of  the  appellant  was  a  binding  contrsct 
upon  her. 

It  is  not  claimed  that  the  contract  betweec 
Thomas  &  Smith  and  the  plaintiff  was  ever 
sent  to  her,  or  that  she  had  at  any  time  any 
knowledge  of  this  contract.  The  $25  draft 
sent  by  Thomas  &  Smith  did  not  disclose  tb« 
name  of  the  purchaser,  nor  that  such  a  con- 
tract had  been  executed.  The  draft  was  not 
accepted,  but  returned  to  Thomaa  A  Smiili 
immediately  upon  its  receipt. 

The  second  contention  of  tbe  appellant— 
that,  assuming  that  the  letters  had  t>e<>a 
signed  in  her  name,  in  her  presence,  and  b^ 
her  authority,  with  full  knowledge  of  tb« 
contents  thereof,  still  there  was  no  sufficient 
authority  in  Thomas  &  Smith  to  execute  the 
contract  for  the  sale  of  the  pn^erty  with  the 
plaintiff  which  would  be  binding  upon  ber- 
presents  an  Important  qnestion,  but  one,  la 
our  view  of  the  case,  we  not  deem  it  nee- 
essary  to  decide  upon  this  appeal;  hence  we 
express  no  opinion  upon  it  at  this  time. 

Tbe  Judgment  of  the  circuit  court  and  or- 
der denying  a  new  trial  are  reversed. 


LUCE  V.  JESTRAB. 

(Supreme  Conrt  of  North  Dakota.      Dee.  16^ 

1903.) 

MINORr-CONTRACTS— VALIDITY— DISAFFIKM- 
ANCE— ACTION  ON  NOTK. 

1.  Under  the  statntes  of  this  state,  a  minor 
over  18  years  of  age  may  contract  in  the  same 
manner  and  with  the  same  effect  as  an  adult, 
except  that  he  may  dlsafBrm  his  contract  with- 
in 1  year  after  reaching  his  majority  (except 
as  to  contracts  for  necessaries)  by  "restoring 
the  consideration  to  the  party  from  wliom  it 
was  received  or  paying  its  equivalent  with  in- 
terest."    Section  2703,  Bev.  Codes  1899. 

2.  Tbe  contracts  of  a  minor  over  18  yean  of 
age  are  not  void,  but  voidable  merely,  and  are 
enforceable  nnless  disafiBrmed  in  the  maiuiCT 
provided  by  statute.  Such  contracts  are  ren- 
dered entirely  valid  by  the  expiration  of  the 
period  allowed  for  dIsaflSrmance,  or  by  an  af- 
firmance within  snch  period;  and  when  a  mi- 
nor has,  after  reaching  his  majority,  elected  to 
affirm  the  contract,  he  cannot  thereafter  dis- 
affirm it.  The  minor's  liability  in  snch  case  ii 
upon  his  contract,  and  not  upon  a  qoantom 
meruit. 

3.  In  an  action  npon  a  promissory  note  civ- 
en  by  a  minor  as  the  purchase  price  of  a  team 
of  horses,  in  which  the  defense  of  minority 
was  pleaded,  it  appeared  npon  the  trial  that 
the  defendant  retained  and  nsed  the  teem  for 
nine  months  after  reaching  his  majority,  aai 
that  on  two  occasions  he  promised  to  pay  tbe 
note;  that  thereafter  he  refused  to  pay,  and 
offered  to  return  the  horses,  and  demanded  his 
note;  that  the  team,  when  tendered,  by  his 
use  and  abuse  of  the  same,  had  become  prac- 
tically worthless.  It  is  held  that  the  trial  conit 
did  not  err  in  refusing  to  direct  a  verdict  for 
the  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Ck>nrt,  Walsh  (Tonnty; 
W.  J.  Kneeshaw,  Judge. 

Action  by  F.  I.  Luce  against  B'raak  Jes- 
trab,  Jr.  Judgment  for  plaintiff,  and  defead- 
ant  appeals.    Affirmed. 
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B.  R.  Slnkler,  for  appellant  De  Puy  &  De 
Puy,  for  respondent. 

YOUNO,  a  J.  Plalntur  sues  upon  a  prom- 
issory note  for  $226  executed  and  delivered 
by  the  defendant  on  April  13,  1901,  and  by 
its  terms  due  on  October  let  thereafter.  The 
defendant.  In  his  answer,  admitted  the  execu- 
tion of  the  note,  but  denied  that  be  is  In- 
debted thereon,  and  alleged  as  a  defense  that 
on  the  date  of  the  execution  of  the  note  he 
was  a  minor;  that  he  did  not  reach  his  ma- 
jority until  May  12,  1901;  that,  the  note  was 
given  for  a  team  of  horses  purchased  by  him 
from  the  plaintiff,  and  for  no  other  consid- 
eration; that  on  the  4tb  day  of  February, 
1902,  and  within  one  year  after  reaching  his 
majority,  he  restored  the  team  to  the  plain- 
tiff, and  rescinded  the  purchase,  and  demand- 
ed a  return  of  his  note.  The  case  was  tried 
to  a  jury,  and  a  verdict  was  returned  for  the 
plaintiff  for  tbe  full  amount  of  the  note, 
with  interest  Defendant  moved  for  a  new 
trial,  upon  a  statement  of  case  in  which  he 
specified,  as  grounds  therefor,  25  alleged  er- 
rors. This  appeal  is  from  the  order  denying 
the  motion  for  new  trial. 

Counsel  for  defendant  assigns  in  his  brief, 
as  grounds  for  reversal,  all  of  the  errors 
specified  In  tbe  statement.  A  large  number 
Df  these  are  "merely  assigned,  and  not  sup- 
ported In  the  body  of  the  brief  by  reasons 
or  authorities,"  as  required  by  rule  14  of  the 
revised  mles  of  this  court,  and  must  there- 
fore "be  deemed  to  have  been  abandoned." 

The  assignment  chiefly  relied  upon  is  the 
courf  B  refusal  to  direct  a  verdict  In  defend- 
ant's favor.  The  motion  for  a  directed  ver- 
dict was  upon  the  ground  (1)  that  tbe  plain- 
tiff cannot  recover  upon  the  note,  but  must 
recover,  if  at  all,  only  the  reasonable  value 
Df  the  liorses  which  constituted  the  consid- 
eration of  tbe  note;  and  (2)  that  the  evidence 
showed  that  the  defendant  had  rescinded  and 
disafflrmed  the  contract  and  restored  to  the 
plaintiff  everything  of  value  which  he  had  re- 
ceived for  the  note.  Neither  of  these  grounds 
Is  tenable,  and  the  motion  was  therefore  prop- 
erly denied.  The  conflict  which  exists  in 
Jadlclal  opinion  elsewhere  as  to  the  legal 
effect  of  contracts  of  minors,  and  as  to  tbe 
steps  necessary  to  avoid  such  contracts,  has 
been  removed  in  this  state  by  statute.  Sec- 
tion 2T01,  Rev.  Codes  1S99,  reads  as  follows: 
"A  minor  cannot  give  a  delegation  of  power, 
nor  under  the  age  of  eighteen  make  a  con- 
tract relating,  to  real  property  or  any  interest 
therein,  or  relating  to  any  personal  property 
Dot  In  his  immediate  possession  or  control." 
Section  2702:  "A  minor  may  make  any  con- 
tract other  than  as  above  speclfled  in  the 
Kune  manner  as  an  adult,  subject  only  to  bis 
power  of  disaffirmance  under  the  provisions 
of  this  chapter  and  subject  to  the  provisions 
of  tbe  chapters  on  marriage  and  on  master 
and  servant"  Section  2703:  "In  all  cases 
other  than  those  speclfled  In  sections  2704 
and  2705  tbe  contract  of  a  minor,  if  made 
97  N.W.— .">+ 


while  he  Is  under  the  age  of  eighteen,  may  be 
disafflrmed  by  the  minor  himself,  either  be- 
fore his  majority  or  within  one  year's  time 
afterwards;  or  in  case  of  his  death  within 
that  period,  by  Ills  heirs  or  personal  repre- 
sentatives; and  if  tbe  contract  is  made  by 
the  minor  while  he  Is  over  the  age  of  eigh- 
teen, it  may  be  disafflrmed  in  like  manner  up- 
on restoring  the  consideration  to  the  party 
from  whom  it  was  received  or  paying  Its 
equival^it  with  interest"  Section  2704:  "A 
minor  cannot  dlsafflrm  a  contract  otherwise 
valid,  to  pay  the  reasonable  value  of  things 
necessary  for  his  support  or  that  of  his  fam- 
ily entered  into  by  him  when  not  under  tbe 
care  of  a  parent  or  guardian  able  to  provide 
for  him  or  them." 

It  to  entirely  clear,  under  section  2708,  an- 
pra,  that  the  contract  of  a  minor  who  is  over 
18  years  of  age  is  not  void,  but  ma«ly  void- 
able—that is,  it  is  enforceable  unless  disaf- 
firmed within  the  period  and  In  the  manner 
provided  by  the  statute;  and,  fmrther,  that 
his  liability  rests  upon  his  contract,  and  not 
upon  a  quantum  meruit  The  action  was 
properly  brought  upon  the  note. 

Tbe  evidence  wholly  falls  to  show  a  dls- 
afflrmance  of  tbe  contract  On  the  contrary. 
It  shows  a  complete  ratification  by  the  defend- 
ant after  attaining  his  majority.  It  appears 
that  when  the  defendant  purchased  the  team 
he  lacked  bnt  29  days  of  his  majority;  that 
he  was  the  owner  of  160  acres  of  land,  wliich 
he  was  then  farming,  and  that  he  also  farm- 
ed 480  acres  of  other  land,  which  he  had  rent- 
ed; that  after  the  purchase  of  the  team  he 
used  it  in  plowing  his  land,  harvesting  and 
threshing  his  crop,  and  marketing  his  grain, 
and  for  general  farming  purposes.  On  two 
different  occasions  he  promised  the  plaintiff 
to  pay  the  note— once  In  August  and  again  In 
November.  On  February  4th  thereafter  he 
delivered  the  team  at  a  livery  bam,  and 
served  notice  on  plaintiff  that  he  had  disaf- 
flrmed the  contract  upon  the  ground  that  he 
was  a  minor  when  he  made  the  purchase. 
There  is  no  complaint  that  the  team  was  not 
in  good  condition  when  purchased,  or  that 
the  sale  was  In  any  respect  unfair.  When 
the  defendant  attempted  to  disaffirm  his  con- 
tract and  return  the  team,  one  of  the  horses 
was  practically  worthless,  and  the  other  was 
worth  not  to  exceed  $30.  He  retained  pos- 
session of  the  team  and  used  It  for  almost 
nine  months  after  reaching  his  majority. 
The  worthless  condition  of  the  team  was  due 
to  his  use  of  the  same,  and  to  his  abuse  and 
neglect  Upon  this  state  of  facts,  we  are 
of  opinion  that  the  defendant's  attempted  dis- 
affirmance was  without  legal  effect  The  first 
reason  for  this  conclusion  Is  that  after  rencb- 
Ing  his  majority  he  unequivocally  ratified  ^he 
contract  When  he  purchased  tbe  team  he 
was  over  18  years  of  age.  His  contract 
therefore,  under  the  statute,  was  not  void, 
but  as  we  have  seen,  was  voidable  at  his 
option— that  is.  It  was  enforceable  until  avoid- 
ed by  a  disaffirmance;  and  it  could  be  disaf- 
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finned  only  In  the  manner  provided  by  the 
statuta  He  bad  the  right  of  election  for  one 
year  after  reaching  his  majority  to  affirm  or 
dlsafDrm.  He  elected  to  affirm.  This  Is  evi- 
denced by  nine  months'  continuous  use  of 
the  property,  and  by  his  promises  to  imy  the 
note.  By  affirming  the  contract  after  reach- 
ing his  majority,  he  lost  the  right  to  there- 
after disaffirm  It.  A  minor,  after  reaching 
his  majority,  has  full  capacity  to  choose  for 
himself,  and  may,  within  the  statutory  period, 
make  bis  election;  but  he  cannot  affirm  and 
thereafter  disaffirm  his  voidable  cpntracts. 
He  is  bound  by  his  ratification.  Ratification, 
when  once  made,  creates  no  new  contract, 
but  merely  removes  the  objection  to  the  void- 
able contract.  It  is  said  that  "the  supposed 
Incapacity  of  infants  to  Judge  of  the  value  of 
property,  or  Its  fitness  for  tliolr  use,  and  the 
danger  to  which  they  are  exposed  from  the 
arts  and  devices  of  bad  men,  is  the  founda- 
tion of  the  rule  which  exempts  them  from  lia- 
bility on  contracts  made  by  them  during  their 
infancy.  But  when  they  have  attained  full 
age,  and  are  capable  of  exercising  a  matured 
Judgment  In  the  review  of  past  transactions, 
they  may,  without  violation  of  the  principle, 
be  permitted  to  affirm  or  disaffirm  their  con- 
tracts. They  are  then  supposed  to  be  com- 
petent to  determine  how  far  these  contracts 
have  been  beneticial,  and  how  far  injurious, 
and,  having  made  the  election  to  be  bound 
or  not,  the  law  In  most  cases  will  confirm  and 
enforce  it"  It  Is  the  privilege  of  the  minor 
fully  to  disaffirm  the  contract,  and  until  he 
docs  so,  the  other  party  is  bound  by  It.  When 
he  becomes  of  age,  he  may  regard  it  as  bene- 
ficial to  him,  and  elect  to  affirm  It  If  he  does 
80,  he  is  bound  by  his  ratification.  And  the 
rule  is  well  settled  tliat,  where  a  "ratifica- 
tion Is  once  validly  made,  the  conjract  enter- 
ed Into  by  the  party  while  an  Infant  Is  bind- 
ing upon  him,  and  cannot  be  recalled  or  dis- 
afflrmod."  In  this  case  the  retention  of  the 
property  and  its  use  by  tlie  defendant,  in- 
cluding his  promises  to  pay  the  note,  all  oc- 
curring after  he  reached  his  majority,  consti- 
tuted a  complete  ratification  of  the  contract. 
The  following  cases  will  be  found  to  fully 
sustain  the  views  above  expres.sed:  Craig 
V.  Van  Bebber,  100  Mo.  584,  13  S.  W.  906, 
18  Am.  St  Rep.  500,  701,  note:  Hastings  v. 
DoUarhide,  24  Cal.  195;  Derrick  v.  Kennedy, 
4  Port.  41;  McCarthy  v.  NIcrosI,  72  Ala.  332, 
47  Am.  Rep.  418;  Little  v.  Duncan.  64  Am. 
Dec.  7(K);  Carr  v.  Cliugh,  26  N.  H.  280,  59 
Am.  Dec.  .34,'j;  Cheshire  v.  Barrett  4  McCord, 
241,  17  Am.  Dec.  735;  Lawsoii  v.  Ix)veJoy,  8 
Greenl.  405,  23  Am.  Dec.  520;  Boody  v.  Mc- 
Keeney,  23  Me.  517;  Deiison  v.  Boyd,  1 
Dana,  45;  Deiano  v.  Blake,  11  Wend.  85,  25 
Am.  Dec.  617;  Robbing  v.  Eaton,  10  N.  H. 
661;  Boyden  v.  Boyden,  9  Mete.  (Mass.)  519; 
Henry  v.  Root,  33  N.  Y.  520;  Taft  v.  Sergeant 
18  Barb.  320;  Bnrtliolomew  v.  Flunemore,  17 
Barb.  428. 

But  If  It  were  conceded  that  the  defendant 
did  not  ratify  his  voidable  contract  and  that 


he  still  bad  the  power  to 
attempted  to  do  so,  still 
pelled  to  hold  that  his  at 
legal  effect  As  we  have 
disaffirm  "upon  restoring 
to  the  party  from  wtiom 
paying  its  equivalent  wl 
he  did  not  do.  He  recel 
was  In  good  condition.  W 
the  horses  were  practlca 
he  made  no  ofi'er  of  compc 
ference  in  condition.  Th 
restoration  of  the  consii 
quired  by  the  statutes. 
V.  Flnnemore,  supra. 

The  statute  does  not  eil 
minor's  disability  one  ye 
ty.  It  is  true,  be  is  accor 
majority  in  which  to  disa: 
under  disability  during  tt 
contrary,  he  is  competenl 
for  himself,  and  his  electi 
as  binding  upon  him  as  In  1 
er  person.  The  purpose  < 
shield  minors,  as  such,  fro 
sition  practiced  upon  thei 
norlty.  It  Is  not  Its  purpo 
tkands  an  Instrument  for 
when  they  have  reached 

The  several  errors  assl 
structlons  cannot  be  consi 
son  that  there  Is  no  foi 
In  the  record.  An  amende 
the  respondent  discloses  i 
to  the  instructions  were  fil 
utory  period,  and  that  the 
same  was  not  extended.  1 
upon  the  admission  of  e' 
they  are  argued,  are  ruled 
already  announced  upon 
court  to  direct  a  verdict. 

Finding  no  error  In  the 
appealed  from  will  be  affi 


CHAFFEE-MILLER 
BARBER  e 
(Supreme    Court   of    North 
1W3.) 

NEW  TRIAL— GROUNDS— A 
FINDINGS 

1.  In  actions  tried  hj-  th 
jury,  under  section  5GoO,  Ri 
refn.«.nl  or  failure  of  the  t 
fimliugd  upon  all  of  the  isst 
tute  ground  for  granting  a  ; 
Inie  the  judgment.  The  ren 
grieved  by  such  refusal  or  i 
from  tlie  judsraent,  and  a 
the  evidence  in  this  court. 

2.  In  an  action  to  detenr 
to  real  estate,  findings  that 
owner  and  entitled  to  posse 
fendnnt  lias  no  claim  or  i 
are  findings  of  the  ultimate 
support  a  judsmeut  confirn 
and  awarding  him  possessic 

(Syllabus  by  the  Court) 

Appeal  from  District  C< 
Charles  A.  Pollock,  Judge. 
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-    Action  by  the  Cbaffee-Mlller  Land  Compa- 
ay  against  Edward  W.  Barber  and  anotber. 
Tudgment   for   plaintiff.    Defendant    Edward 
'  W.  Barber  appeals.     A£Brmed. 

H.  F.  Miller  and  Morrill  &  Engerud,  for 
appellant  8.  B.  Bartlett  and  BaU,  Watson 
&  Maday,  for  respondent 

XOI7NO,  O.  J.  This  la  an  action  to  deter- 
mine adverse  claims  to  640  acres  of  agricul- 
tural land  situated  tn  Cass  county,  and  for 
the  possession  of  8  acres  thereof,  with  tbe 
buildings  situated  thereon,  which  plaintiff 
alleges  are  wrongfully  occupied  and  witiiheld 
by  the  defendants.  The  complaint  is  in  the 
form  prescribed  by  section  5007,  Rev.  Codes, 
as  amended  by  chapter  5,  p.  9,  Laws  1901, 
and  alleges  that  the  plaintiff  lias  an  estate 
in  the  land,  to  wit,  that  it  is  the  owner  in  fee 
of  the  entire  tract;  that  the  defendants  claim 
certain  estates  therein  adverse  to  plaintiff, 
and  ttiat  defendants  are  in  the  wrongful  oc- 
cupancy and  possession  of  a  certain  S-acre 
tract,  which  is  described  by  metes  and 
bounds,  including  the  house,  bam,  and  other 
structures  situated  thereon;  and  concludes 
with  the  statutory  prayer  for  Judgment,  "that 
defendants  be  required  to  set  forth  their 
claims,"  etc.  The  defendant  little  B.  Barber 
made  default.  Edward  W.  Barber,  the  otber 
defendant,  served  and  filed  an  answer  in 
which  he  denied  plaintiff's  ownership  of  the 
land;  admitted  that  he  is  in  possession  of  tbe 
8-acre  tract  and  buildings,  and  that  he  claims 
an  estate  and  interest  in  the  land  adverse  to 
the  plaintiff;  and  set  forth  the  source  of  Ills 
alleged  tltie.  The  answer  further  alleged, 
by  way  of  estoppel,  that  tbe  plaintifTs  gran- 
tor instituted  an  action  of  unlawful  detainer 
against  him  in  justice  court  to  recover  tbe 
possession  of  the  entire  tract;  that  the  de- 
fendant answered  in  tbe  case,  placing  tttie 
in  issue;  that  the  action  was  thereupon  cer- 
tified to  tbe  district  court  and  tried,  and  Judg- 
ment entered  against  the  defendant  for  the 
recovery  of  only  a  part  of  tbe  premises,  and 
not  including  the  8-acre  tract  and  buildings. 
By  order  of  court  the  plaintiff  filed  a  reply  to 
the  foregoing  answer,  in  which  it^et  forth  cop- 
ies of  tbe  complaint,  answer,  and  Judgment  In 
the  forcible  detainer  action,  and,  among  oth- 
er things,  alleged  that  there  was  no  evidence 
or  testimony  of  any  kind  whatsoever  intro- 
duced upon  either  side  upon  the  trial  of  said 
action  in  any  wise  affecting  or  bearing  upon, 
or  having  to  do  with,  the  matter  of  the  UUe 
of  said  premises,  or  any  part  thereof;  tbat 
tbe  only  issue  upon  which  any  evidence 
whatever  was  introduced,  and  the  only  issue 
which  was  tried  or  determined  in  said  action, 
was  the  question  of  tbe  right  of  the  plaintiff 
therein  to  the  possession  of  those  portions  of 
said  land  which  were  under  cultivation;  and 
that  the  matter  of  the  titie  to  said  land,  or 
any  part  or  portion  thereof,  was  not  in  any 
manner  whatsoever  drawn  In  question  or 
litigated  in  said  action;   that  tbe  defendant 


B.  W.  Barber  Introduced  no  evidence  ot  tes- 
timony wfaatsoev»  upon  tbe  trial  of  said  ac- 
tion. Tbe  Judgment  In  tbe  forcible  detainer 
action  was  for  "the  possession  of  all  those 
portions  •  •  •  under  cultivation,"  and 
for  costs. 

Upon  the  evidence  Introduced  upon  tbe  Is- 
sues thus  framed,  the  trial  court  found  the 
following  facts:  (1)  That  the  plaintiff  is  the 
owner  in  fee  simple  of  the  entire  640  acres; 

(2)  tbat  the  defendant  Edward  W.  Barber 
has  heretofore  claimed  some  estate  or  Interest 
in  said  land  adverse  to  the  plaintiff,  and  that 
be  is  now  in  possession  of  the  8-acre  tract, 
and  unlawfully  witliholds  tbe  occupancy  and 
possession  thereof,  together  with  the  house, 
bam,  and  other  structures  situated  thereon; 

(3)  tbat  the  defendant  Barber  has  no  claim 
to,  interest  in,  or  lien  or  incumbrance  upon, 
said  land,  or  any  part  thereof,  or  right  of  pos- 
session thereto;  (4)  that  plaintiff  is  entitied 
to  recover  tbe  possession  of  that  portion  now 
occupied  by  tbe  defendant  As  conclusions 
of  law,  tbe  court  found  that  the  plaintiff  is 
entitied  to  a  decree  quieting  titie  in  it  as 
against  tbe  defendant  Barber,  and  for  pos- 
session and  costs.  From  tbe  Judgment  en- 
tered in  accordance  therewith,  the  defendant 
appeals. 

Tbe  case  was  tried  under  section  5630,  Bev. 
Codes,  but  It  Is  not  here  for  review  under 
that  section.  Error  Is  assigned  upon  the 
Judgment  roll  proper.  Tbe  errors  assigned 
as  grounds  for  reversal  are  that  "(1)  the  court 
erred  In  refusing  to  find  on  the  points  pre- 
sented by  defendant's  proposed  findings;  (2) 
the  findings  of  fact  do  not  cover  all  the  facts 
Involved  In  the  issues  as  presented  by  the 
pleadings;  (3)  the  findings  of  fact  are  insuffi- 
cient to  support  any  Judgment;  (4)  tbe  find- 
ings of  fact,  conclusions  of  law,  and  Judg- 
ment are  contrary  to,  and  not  warranted  by, 
tbe  pleadings,  in  so  far  as  they  award  the 
eight  acres  of  uncultivated  land,  and  struc- 
tures thereon,  to  the  plaintiff,  in  this:  that 
the  pleadings  conclusively  show  that  plain- 
tiff is  estopped  to  claim  title  to,  and  right  to 
possession  of,  that  part  of  tbe  land."  We  are 
of  opinion  that  none  of  tbe  assignments  of 
error  are  well  founded.  The  judgment  must 
therefore  be  affirmed. 

Tbe  first  and  second  assignments  are  bas- 
ed ui>on  tiie  assumption  that  the  alleged  re- 
fusal and  failure  of  tbe  trial  court  to  make 
findings  of  fact  upon  all  of  tbe  issues  raised 
by  the  pleadings  in  an  action  tried  under  sec- 
tion 5630,  Rev.  Codes  1899,  constitutes  re- 
versible error.  This  is  a  mistake.  This  sec- 
tion, among  other  things,  expressly  provides 
that,  "in  actions  tried  under  the  provisions 
of  this  section,  failure  of  the  court  to  make 
findings  upon  all  the  issues  in  the  case  shall 
not  constitute  a  ground  for  granting  a  new 
trial  or  reversing  the  Judgment"  Findings 
of  fact  are  not  abolished  by  this  section,  but 
It  declares  that  the  failure  of  tbe  court  to 
make  findings  upon  ail  tbe  issues  shall  not 
constitute  reversible  error.    Tbe  chief  nur- 
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pose  of  the  practice  created  by  section  5630 
la  to  secure  a  speedy  and  final  determination 
of  cases.  To  accomplish  that  purpose,  a  par- 
ty who  is  aggrieved  because  of  the  failure  of 
the  trial  court  to  find  upon  any  issue  is  de- 
prived of  the  power  of  securing  a  reversal 
apon  appeal  or  a  new  trial  in  the  district 
court,  and  is  compelled  to  avaU  himself  of 
the  right  given  by  this  section  to  bring  op 
the  evidence  on  his  appeal,  and  have  the  er- 
ror corrected  in  this  court,  where  a  new  and 
final  judgment  may  be  ordered  without  the 
delay  incident  to  a  new  trial  in  the  district 
court 

Neither  do  we  agree  with  appellant's  con- 
tention that  the  findings  of  fact  are  insuffi- 
cient to  sustain  the  judgment.  The  provisions 
of  our. statute  governing  the  making  and  filing 
of  findings  of  fact  (sections  6450-5453,  Rev. 
Codes)  are  substantially  the  same  as  the  pro- 
visions in  the  California  Code  (sections  632- 
635,  Deerlng's  Code  of  Civil  Procedure).  This 
court,  in  passing  upon  the  sufficiency  of  find- 
ings of  fact,  has  adopted  the  liberal  rule  of  the 
California  courts.  It  was  held  by  this  court 
in  Brynjolfson  v.  Thlngvalla  Township,  8  N. 
D.  106,  77  N.  W.  284,  that  a  finding  "that  all 
the  allegations  in  the  complaint  are  true"  was 
sufficient,  although  the  practice  was  not  com- 
mended. See  Hayne  on  New  Trial,  pp.  723, 
724.  In  this  case  the  trial  court  found  that 
the  plaintiff  is  the  owner  In  fee  simple  of  the 
premises;  that  the  defendant  has  no  claim  or 
Interest  to  any  portion  of  It,  or  right  of  pos- 
session. This  disposes  of  all  the  Issues  in  fa- 
vor of  plaintiff  and  against  the  defendant 
The  criticism  made  by  counsel  for  the  appel- 
lant Is  that  the  findings  are  not  sufficiently 
specific.  The  issues  In  this  ease  were  owner- 
ship and  right  of  possession.  Both  were  found 
for  plaintiff  and  against  defendant.  They  are 
findings  of  the  ultimate  facts,  and  therefore 
sufficient  In  Daly  v.  Sorocco,  80  Cal.  367,  22 
Pac.  211,  it  was  held,  in  an  action  to  quiet 
title,  that  "where  the  plataitlff  alleges  owner- 
ship of  real  estate  in  an  action  to  quiet  title, 
a  finding  upon  the  issue  of  ownership  is  a 
finding  of  fact,  and  the  evidence  going  to 
prove  such  ownership  need  not  and  should 
not  be  pleaded  or  found."  In  that  case  the 
trial  court  found  that  the  plaintiff  was  not  the 
owner  of  the  property,  and  was  not  entitled  to 
possession.  It  was  contended  that  the  finding 
that  the  plaintiff  was  not  the  owner  of  the 
property  was  a  conclusion,  and  that  the  facts 
showing  that  he  was  not  the  owner  should 
have  been  found.  The  court  said:  "If  so, 
then  the  plaintiff's  complaint  is  bad  also.  It 
alleged  the  ownership  as  a  fact,  and  the  find- 
ing is  as  broad  and  as  specific  as  the  allega- 
tion of  the  appellant's  pleading.  But  the  find- 
ing was  sufficient  Where  a  party  alleges  his 
ownership  of  real  estate  in  an  action  of  this 
kind,  a  finding  that  he  was  or  was  not  such 
owner  is  a  finding  of  a  fact.  The  fact  In  is- 
sae  and  the  evidence  going  to  prove  such  own- 
ership need  not  and  should  not  be  pleaded  or 
found.     Payne   t.   Treadwell,    16   CaL   247; 


Smith  V.  Acker,  62  Cal.  217;  Frn Tiler  ▼,  Craw- 
ell,  52  Cal.  399;  Murphy  v.  Bennett.  6S  Oal. 
528  [9  Pac.  738]."  The  same  conrt  also  beM 
In  the  case  of  Smith  v.  Gushing,  41  CaL  97, 
that  "where  there  are  findings  of  facts  the 
presumption  is  that  the  court  bas  fbnnd  all 
the  facts  In  issue  in  favor  of  the  party  la 
whose  favor  the  judgment  'is  rendered,  un- 
less the  contrary  appears  from  the  findings 
themselves."  And  further,  "Whether  titifte 
are  findings  of  fact,  or  not  and,  if  there  are 
findings,  whether  they  cover  all  the  Issues,  or 
not,  the  appellate  court  will  not  disturb  the 
judgment  unless  the  appellant  can  show  that 
the  facts  found,  or  some  of  them,  are  incon- 
sistent with  the  Judgment"  It  Is  also  held 
that  "when  the  ultimate  fact  Is  foand,  do 
finding  of  probative  facts  which  may  tend  to 
'  establish  that  the  ultimate  fact  was  found 
against  the  evidence  can  overcome  the  prin- 
cipal finding."  Smith  v.  Acker.  52  Cal.  217; 
Perry  v.  Quackenbush,  1(X5  Cal.  299,  38  Pac 
740.  In  the  case  last  cited  it  was  said  that 
"findings  of  probative  facts  will  not,  in  gen- 
eral, control,  limit,  or  modify  the  finding  ot 
the  ultimate  fact  The  province  of  the  trial 
court  is  to  find  the  ultimate  facts,  and  not  pr'> 
batlve  facts.  If,  from  a  consideration  of  the 
probative  facts,  this  court  should  determine 
that  they  did  not  justify  the  finding  of  tiie 
ultimate  fact,  it  would  determine  that  tbt 
evidence  was  insufflelent  to  justify  the  deci- 
sion. This,  it  has  been  repeatedly  held,  can- 
not be  done  in  this  mode."  See,  alao.  Gill  v. 
Driver,  90  Cal.  72,  27  Pac  64;  Pico  v.  Cnyas. 
47  Cal.  174;  Barrante  v.  Garratt,  60  Cal.  112; 
Jones  V.  Clark,  42  Cal.  180;  Mathews  v.  Kin- 
sell,  41  Cal.  612;  Downing  v.  Graves.  55  Cal. 
544. 

Likewise,  the  fourth  assignment  of  error 
furnishes  no  ground  for  reversing  ttte  Jadg- 
ment,  and  for  reasons  already  stated.  The 
contention  under  this  assignment  la  that  the 
pleadings  show  that  the  plaintiff  is  estopped 
by  a  former  adjudication  from  asserting  title 
or  right,  of  possession  in  the  eight-acre  tract 
The  question  as  to  whether  or  not  the  forcible 
detainer  action,  when  certified  to  the  district 
court,  became  one  in  which  title  could  or 
should  have  been  litigated,  and  whether  it  was 
in  fact  In  issue  in  that  action,  is  discussed  by 
counsel,  for  both  parties  at  length.  Upon  this 
question  we  need  not  express  an  opinion. 
The  ultimate  facts  in  issue,  to  wit  title  and 
right  of  possession,  were  expressly  foond 
against  the  defendant  In  favor  of  the  plain- 
tiff. The  facts  alleged  as  an  estoppel  are 
merely  probative  facts,  and,  even  If  they  had 
been  expressly  found,  as  we  have  seen,  ther 
would  not  have  controlled  the  finding  upon 
the  ultimate  facts,  which  are  adverse  to  the 
claim  of  an  estoppel.  The  judgment  rests  up- 
on the  findings,  and  they  are  sufficient  to  sas- 
taln  it  The  findings  rest  upon  the  evidence. 
They  may  or  may  not  be  supported  by  the  evi- 
dence. The  findings  are  conclusive,  if  not  at- 
tacked in  the  mode  prescribed  by  the  statute, 
Hayne  on  New  Trial  &  App.  {  244.    In  this 
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itate,  under  our  present  practice,  where  a 
party  la  aggrieved  by  findings  of  fact  which 
gDStaln  the  Judgment,  or  by  a  failure  to  dnd 
npon  material  Issues,  his  remedy  under  sec- 
tion 5630,  Bev.  Codes,  Is  by  an  appeal  from 
the  Judgment,  and  a  retrial  upon  the  evidence 
In  this  court 
Judgment  affirmed.    All  concur. 


MBRGHANTS'  STATE  BAKE  OF  FAROO 

T.  RUBTTBIiLl 

(Sniireme  Court  of  North  Dakota.     Dec.   14^ 

1908.) 

PAROL  KVIDBS^CK— LBASB!— EXECTTTED  CON- 
TRACT—CONSTRUCTION— ELECTION. 

1.  Parol  evidence  is  not  admissible  to  show 
that  the  terms  of  a  lease  of  land,  proTidlng 
for  the  payment  of  a  specific  sam  as  annual 
rent,  were  changed  so  as  to  provide  for  pay- 
ment of  a  leas  snm,  as  snch  parol  testimony 
would  defeat  the  operation  of  the  written 
lease  in  part. 

2.  A  parol  agreement  for  the  leasing  of  real 
estate  for  a  longer  period  than  one  year  does 
not  become  an  executed  contract,  and  there- 
fore valid,  when  no  possession  Is  taken  under 
nich  agreement,  and  the  rental  for  one  year 
is  assumed  to  be  paid  by  indorsing  the  amount 
of  the  annual  rent  npon  a  past-dne  note. 

3.  One  Browning,  tlie  owner  of  the  land, 
leased  it  to  the  defendant  for  one  year  from 
.\pril,  1899,  for  $200  as  rent,  with  the  privi- 
lege of  extending  the  lease  for  another  year  if 
Browning  was  in  possession  of  the  land.  De- 
fendant did  not  expressly  avail  himself  of  the 
privilege  of  extension  for  another  year  nnder 
the  lease.  In. October,  1899,  the  defendant  and 
Browning  made  an  oral  and  new  lease  of  the 
land.  Possession  was  not  given  defendant  un- 
der the  oral  lease.  An  Indorsement  of  |160 
was  made  by  defendant  on  Browning's  note 
Cor  the  possession  for  1000.  The  oral  lease 
tvas  to  continue  until  Browning's  note  of  $340 
and  interest  was  folly  paid— more  than  two 
^ears.  In  January,  1900,  Browning  assigned 
the  written  lease  of  April,  1899,  to  plaintiS, 
md,  by  a  writing,  gave  it  the  right  of  posses- 
sion. Piaintifr  notmed  defendant  of  its  right 
to  the  possession  of  the  land.  Defendant 'an- 
swered that  his  lease  was  still  in  force,  and 
refused  possession,  and  cropped  the  land  for 
1000.  Btld,  that  plaintiff  was  entitled  to  the 
rent  as  specified  in  the  written  lease. 

4.  Under  such  facts  the  plaintiff  had  the 
right  to  treat  the  defendant  as  a  trespasser  or 
as  a  tenant,  and,  having  treated  him  as  a  ten- 
int,  could  recover  the  rent  specified  in  llie 
written  lease. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cass  County; 
Charles  A.  Pollock,  Judge. 

Action  by  the  Merchants'  State  Bank  of 
Fargo  against  Harry  D.  Ruettell.  Judgment 
For  plaintiff,  and  defendant  appeals.  Af- 
Srmed. 

5.  O.  More  and  R.  M.  Pollock,  for  appel- 
lant Newman,  Spalding  &  Stambaugh,  for 
respondent 

MORGAN,  J.  The  plaintiff  sues  to  recov- 
er $200  as  rent  for  the  use  and  occupation 
of  a  farm  under  a  lease  from  the  owner. 
The  complamt  sets  forth  the  lease  In  full, 
and  an  assignment  of  It  to  the  plaintiff.  One 
Browning  was  the  owner  of  the  land,  and  In 
April,  1899,  leased  it  in  writing  to  the  de- 


fendant, Ruettell,  for  one  year,  for  the  sum 
of  $200,  to  be  paid  in  advance.  The  lease 
contained  a  proviso  that  defendant  had  the 
option  to  extend  the  lease  for  another  year 
from  April,  1900.  In  January,  1900,  the 
owner  of  the  land.  Browning,  assigned  the 
lease  to  plaintiff.  Upon  receiving  the  assign- 
ment, plaintiff  notified  defendant  that  it  had 
possession  of  the  Browning  land,  and  that,  if 
defendant  desired  to  lease  it  for  another 
year,  to  advise  plaintiff  of  the  fact  Plain- 
tiff and  defendant  had  interviews  thereafter 
In  reference  to  the  leasing  of  the  land,  but 
failed  to  come  to  any  agreement,  as  defend- 
ant claimed  that  he  was  entitled  to  the  use 
of  the  land  for  1900  under  the  special  proviso 
of  the  lease  giving  him  an  option  to  extend 
the  lease  for  another  year.  The  answer  al- 
leges that  the  lease  set  forth  in  the  complaint 
did  not  correctly  state  the  agreement  of  the 
parties;  that  the  rental  of  said  land  was  to 
be  $160  per  annum,  and  not  $200,  as  stated 
in  the  lease.  Defendant  further  sets  forth 
in  his  answer  that  In  the  fall  of  1899  defend- 
ant and  Browning  made  a  new  contract  In 
respect  to  said  land  to  the  effect  that  de- 
fendant was  to  farm  the  same  for  the  year 
1900,  and  for  the  use  thereof  was  to  credit 
the  sum  of  $160  on  a  note  held  by  defendant 
against  said  Browning,  and  that  snch  credit 
had  been  made  on  said  note  by  defendant 
pursuant  to  such  agreement,  and  that  de- 
fendant had  occupied  and  farmed  the  land  in 
1900  under  said  new  agreement,  and  not  un- 
der the  lease  of  AprU  10,  1899.  The  trial 
resulted  In  a  directed  verdict  for  the  plain- 
tiff for  $200  and  Interest  A  motion  for  a 
new  trial,  based  on  a  statement  of  the  case 
duly  settled,  was  denied,  and  defendant  ap- 
peals from  the  Judgment 

The  appellant  assigns  24  errors  of  law  oc- 
curring at  the  trial.  Two  of  them  only  are 
argued  and  these  fairly  raise  everything 
claimed  as  error  in  the  additional  assign- 
ments. These  assignments  present  the  fol- 
lowing questions:  (1)  Should  the  defendant 
have  been  permitted  to  show  that  the  rental 
for  the  -land  in  question  was  $160  per  annum, 
instead  of  $200,  as  stipulated  in  the  written 
lease?  (2)  Should  the  defendant  have  been 
permitted  to  show  that  be  occupied  the  land 
during  the  cropping  season  of  1900  under  an 
oral  lease  made  In  October,  1899,  under 
which  he  was  to  use  the  land  for  1900?  The 
first  question  stated  Is  raised  by  the  answer, 
and  apprises  the  plaintiff  that  defendant  will 
contend  on  the  trial  that  the  consideration 
for  the  use  of  the  land  was  to  be  $160,  and 
not  $200,  as  expressly  stated  in  the  lease. 
All  of  the  testimony  offered  at  the  trial  to 
show  that  the  rent  was  other  than  as  stated 
In  the  lease  was  objected  to  as  varying  the 
express  terms  of  a  written  contract,  and  sus- 
tained on  that  ground.  Defendant  contends 
that  such  rulings  were  erroneous,  as  the  evi- 
dence offered  would  vary  the  terms  of  a  writ- 
ten contract  only  so  far  as  the  consideration 
for  the  same  is  concerned,  and  that  written 
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contracts  may  be  varied  In  respect  to  the 
consideration  by  parol  proof.  A  similar  ques- 
tion was  before  tbls  court  In  Bank  v.  Prior, 
10  N.  D.  146,  86  N.  W.  362,  Involving  the  ad- 
missibility of  parol  evidence  to  vary  the 
terms  of  a  mortgage  on  real  estate.  In  that 
case  it  was  held  that  an  oral  agreement 
made  before  or  at  the  time  of  the  execution 
of  the  notes  and  mortgage,  to  the  effect  that 
on  i>ayment  of  two  of  the  four  notes  secured 
by  the  mortgage  the  mortgage  should  be  re- 
leased as  to  the  two  remaining  notes  was  In- 
admissible as  a  defense  to  the  foreclosure 
of  the  mortgage  as  to  the  two  unpaid  notes, 
as  such  evidence  was  Inconsistent  with,  and 
varied  the  terms  of,  the  mortgage,  and  de- 
feated Its  operation  In  part.  In  that  case 
the  general  rule  was  followed  that  parol 
proof  Is  inadmissible  to  vary  the  terms  of  a 
written  contract  as  to  the  consideration  for 
the  contract  if  such  proof  is  Inconsistent  with 
the  terms  of  the  written  instrument,  or  tends 
to  defeat  It  in  i^hole  or  in  part  The  case  at 
bar  and  that  case  are  alike  In  principle.  The 
written  lease  provides  for  payment  of  $200 
rent,  and  the  oral  contract  would  change  Its 
terms  so  that  $160  only  are  payable.  The  pa- 
rol evidence  offered  is  Inconsistent  with  the 
terms  of  the  written  lease,  and  would  de- 
stroy and  nullify  Its  terms  In  part  If  Its 
terms  may  be  varied  to  the  extent  claimed  In 
this  case,  it  could  be  varied  without  limit, 
resulting  In  showing  that  a  nominal  consid- 
eration was  payable  only,  or  no  considera- 
tion at  all.  As  bearing  on  this  question,  see 
Hume  Bros.  v.  Taylor,  63  III.  43;  Chapman 
V.  McGrew,  20  111.  101;  Loach  v.  Famum, 
90  III.  368;  Collamer  v.  Farrington  (Sup.)  15 
N.  Y.  Supp.  452;  Delamater  v.  Bush,  63 
Barb.  (N.  Y.)  108.  The  last  case  cited  was 
an  action  for  rent,  and  the  court  said: 
"Whllfe  In  deeds  and  other  instruments  you 
may,  for  certain  purposes,  prove  the  consid- 
eration to  be  different  from  that  expressed, 
it  Is  not  admissible  to  contradict  an  agree- 
ment or  covenant  to  pay  a  certain  sum."  In 
Williams  V.  Kent  (Md.)  10  Atl.  228,  the  court 
said:  "It  is  well  settled  that,  where  the 
lessor  and  lessee  enter  Into  a  written  agree- 
ment for  the  rent  of  property  for  a  sum  spec- 
ified, parol  evidence  will  not  be  received,  ei- 
ther for  the  purpose  of  Increasing  or  dimin- 
ishing the  sum  so  agreed  upon.  The  written 
contract  must  speak  for  Itself."  There  was 
no  error  In  rejecting  the  testimony  offered. 

The  answer  alleges  that  the  defendant  Is 
entitled  to  the  possession  of  the  premises 
during  the  year  1900  by  virtue  of  a  parol 
contract  entered  into  between  himself  and 
Browning  In  October,  1899,  by  which  Brown- 
ing leased  the  premises  to  him  for  1900  at 
an  agreed  rental  of  $160,  which  he  paid  to 
Browning  In  October,  1899.  At  the  trial  the 
defendant  offered  proof  of  such  parol  con- 
tract On  objection  by  the  plaintiff  that 
•uch  proof  contravened  the  provisions  of  the 
statute  of  frauds,  as  contained  In  subdivision 
B  of  section  8887,  Rev.  Codes  1899,  the  proof 


was  rejected.  Said  section  a 
thereof  provide  that  an  agi 
leasing  for  a  longer  period  t 
invalid  unless  the  same,  oi 
memorandum  thereof,  is  in  '« 
scribed  by  the  party  to  be  ch 
agent  duly  authorized  in  v 
the  trial,  and  after  plaintiff  1 
tlon  for  a  directed  verdict  I 
defendant  qualified  his  offer 
mentioned  as  follows:  "The 
informs  the  court  that  the 
lease,  under  which  he  claim 
ped  the  land  for  the  year 
oral  agreement,  under  and  I 
which  the  defendant  was  to 
tlvate  the  land  until  such  tli 
therefor  at  one  hundred  slxt] 
num  would  pay  the  debt  wttli 
said  Browning  to  this  defeni 
amounted  to  something  like 
forty  dollars,  with  accrued  In 
being  In  the  form  of  a  p 
that  In  pursuance  of  such 
and  arrangement  the  defe; 
then  paid,  by  crediting  upo: 
rental  for  the  year  1900,  the 
dred  sixty  dollars."  The  del 
slsts  that  such  offer  of  pre 
been  accepted,  and  that  p 
was  committed  by  its  reject! 
conclusion  has  been  reached 
time  this  oral  agreement  w 
defendant  was  In  possession 
under  the  written  lease,  wt 
plre  until  April  following, 
proposed  by  the  offer  refer 
for  the  cropping  season  of  : 
states  that  defendant's  poss< 
parol  agreement  was  entered 
the  written  lease  of  1899.  I 
possession  Is  concerned,  no 
byTihe  defendant  or  by  Brow 
on  the  oral  agreement  until 
at  which  time  the  plaintiff 
signee  of  Browning's  rights 
and  was  entitled  to  the  pc 
premises  after  defendant's  ri 
under  his  written  lease.  In 
fendant  was  advised  that  i 
the  possession'.  On  Januar; 
wrote  the  defendant:  "We 
of  [description  of  the  land]  v 
of  Jos.  P.  Browning  last  yea 
to  lease  this  land  for  the  con 
let  us  hear  from  you."  Defe 
this  letter  by  saying:  "We 
know  that  you  have  possess 
for  the  reason  that  our  lease 
more.  •  •  •  We  simply ; 
erty  to  secure  ourselves  with 
Still,  If  there  is  anything  1 
be  willing  to  lease  It  from 
and  defendant  failed  to  arrl' 
tory  agreement  In  reference  1 
premises  for  1900,  and  on  P* 
defendant  again  wrote  the  i 
considered  his  lease  still  in  fi 
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letter  nofhlng  transpired  between  the  parties, 
and  defendant  cropped  tbe  land  In  1900. 
Defendant  now  claims  that  be  was  entitled 
to  the  possession  and  use  of  the  land  under 
the  parol  contract  of  October,  1800,  concern- 
ing which  he  made  an  offer  of  proof.  He 
claims  that  such  parol  agreement  became 
fully  executed  and  enforceable  by  Tirtue  of 
tbe  Indorsement  of  a  year's  rental  of  |160 
on  Browning's  past-dne  note,  and  by  virtue 
of  the  fact  that  he  cropped  the  land  and  was 
tn  possession  thereof  In  1900. 

The  offer  of  proof  must  be  considered  In 
connection  with  the  explanation  of  it  given 
by  defendant's  attorney  after  the  motion  for 
a  directed  verdict  had  been  made  by  plaintiff. 
From  such  explanation  it  appears  that  the 
parol  agreement  was  one  that  could  not  pos- 
sibly have  been  performed  within  one  year. 
It  contemplated  a  lease  of  the  land  for  more 
than  two  years.  Hence  it  was  invalid  un- 
der section  3887,  Rev.  Codes  1809,  supra,  un- 
less carried  into  effect,  and  its  terms  execut- 
ed by  the  acts  of  the  parties.  The  rights  of 
parties  acting  uBder  a  contract  invalid  on  ac- 
count of  not  being  in  writing  as  provided  by 
section  3887,  supra,  is  well  stated  by  Mc- 
Adam  on  Land.  &  Ten.  (3d  Ed.)  vol.  1,  p.  66, 
as  follows:  "Where  a  lease  is  void  by  rea- 
son of  the  provisions  of  the  statute,  that  does 
not  render  the  contract  an  illegal  or  unlaw- 
ful one  if  the  parties  choose  to  perform  it 
If  the  lease  is  verbal,  and  the  term  Is  for 
a  longer  time  than  one  year,  it  is  void  in  the 
limited  sense  that  neither  party  can  compel 
the  other  to  perform  it  The  landlord  need 
not,  in  such  a  case,  give  the  tenant  possession 
if  he  chooses  not  to  do  so,  and  no  action  will 
lie  by  the  tenant  against  the  landlord  in  con- 
sequence thereof.  Nor  need  the  tenant  take 
possession  in  such  a  case.  No  action  will  lie 
against  him  if  he  does  not  The  parties  may, 
however,  go  on  and  perform  the  agreement, 
although  they  could  not  be  compelled  to  do 
so,  and  in  such  case,  if  the  tenant  goes  into 
possession  of  the  demised  premises,  and  oc- 
cupies them,  he  will  then  be  bound  to  per- 
form the  agreement  by  paying  the  rent  for 
such  time  as  he  may  remain  in  possession  In 
the  same  manner  as  though  the  lease  had 
been  reduced  to  writing.  And  if,  by  reason 
of  the  manner  of  paying  rent,  as  by  tbe  year, 
a  yearly  tenancy  is  implied  by  law,  the  ten- 
ant may  make  himself  liable  for  a  year's 
rent."  The  authorities  generally  sustain  this 
text,  and  hold  that  the  parol  contract  is  not 
enforceable  unless  its  invalidity  is  waived  by 
acting  upon  It  and  executing  it  But,  until 
enforced  in  such  a  way,  neither  party  can 
Insist  upon  i)erformance  by  legal  or  equitable 
proceedings.  See  Bard  v.  Elston,  31  Kan. 
274,  1  Pac.  605;  Grant  v.  Ramsey,  7  Ohio 
St  157:  Schuyler  ▼.  Leggett,  2  Cow.  660; 
Reeder  v.  Sayre,  70  N.  Y.  180,  26  Am.  Bep. 
567;  Rosenblat  v.  Perkins,  IS  Or.  156,  22 
Pac.  508,  6  li.  R.  A.  257;  Walsh  v.  Colclough, 
66  Fed.  779,  6  O.  O.  A.  114;  Wetherbee  r. 
Potter,  99  Mass.  854.  In  this  case,  as  we 
have  seen,  possession  of  the  premises  was 


not  taken  by  defendant  nnder  tbe  parol  ar- 
rangement until  Browning  had  repudiated  it 
by  transferring  the  lease,  and,  so  far  as  be 
could,  turning  over  the  possession  of  the 
premises  to  the  plaintiff  after  the  written 
lease  would  expire  in  April,  1900.  In  Jan- 
uary defendant  was  notified  by  plaintiff  tliat 
it  would  claim  the  possession  of  the  land  for 
tbe  year  1900.  At  this  time  nothing  had  been 
done  by  defendant  towards  executing  the 
verbal  lease,  bo  far  as  work  or  acts  are  con- 
cerned. He  claims  that  the  parol  agreement 
became  an  executed  one  by  virtue  of  tbe 
fact  that  $100  was  Indorsed  by  defendant  on 
Browning's  note  pursuant  to  such  oral  agree- 
ment. This  indorsement  alone  is  not  suffi- 
cient to  take  tbe  transaction  out  of  tbe  terms 
of  section  3887,  supra.  That  alone  does  not 
make  tbe  transaction  an  executed  one.  Even 
had  tbe  defendant  paid  $160  in  money,  that 
alone  would  not  be  deemed  such  an  execu- 
tion of  the  oral  contract  as  would  be  a  waiv- 
er of  the  statute.  Tbe  money  could  be  re- 
covered on  a  repudiation  of  the  contract  by 
Browning.  McAdam  on  Land.  &  Ten.  vol. 
1  (3d  Ed.)  S  24,  p.  67.  In  Rosen  v.  Rose 
(Super.  N.  Y.)  34  N.  Y.  Supp.  467,  the  court 
said:  "Though  the  plaintiff  has  not  received 
possession,  he  claims  that  tbe  want  of  a 
writing  is  made  up  by  part  performance  in 
that  defendant  accepted  ten  dollars  on  ac- 
count The  doctrine  of  part  performance 
applies  only  where  a  contract  is  so  far  per- 
formed that  the  parties  cannot  be  restored 
to  their  original  position  except  by  equitable 
aid,  which  is  sometimes  extended  to  prevent 
fraud."  See,  also,  Nasanowlts  v.  Hanf  (Sup.) 
39  N.  Y.  Supp.  327;  Dunckel  v.  Dunckel,  141 
N.  Y.  427,  36  N.  B.  405;  Frye  on  Spec.  Perf. 
{  403;  Brockway  v.  Thomas,  36  Ark.  518. 
Under  these  decisions  and  like  ones,  the  prin- 
ciple seems  to  be  well  established  that  per- 
formance, such  as  will  make  a  parol  lease 
a  valid  one,  so  far  as  performed,  must  be 
such  that  the  party  performing  cannot  be 
placed  in  bis  former  position  if  tbe  invalid 
lease  be  not  carried  into  effect.  In  this  case 
tbe  defendant  still  holds  possession  of  the 
note.  He  parted  with  nothing  in  making  the 
indorsement  upon  tbe  note.  By  reason  of 
Browning's  repudiation  of  the  October  oral 
arrangement,  tbe  indorsement  may  be  can- 
celed, and  is  not  a  credit  or  payment  on  tbe 
note,  as  a  matter  of  law,  under  tbe  circum- 
stances. Hence,  nothing  is  shown  by  the 
evidence  or  in  the  offer  of  proof,  which.  It 
true,  would  constitute  the  parol  agreement 
of  October,  1809,  an  executed  transaction, 
and  therefore  not  invalid  under  the  statute. 
It  follows,  therefore,  that  the  defendant  can- 
not make  such  parol  contract  the  basis  of  a 
defense  to  the  plalntltTs  cause  of  action  aa 
set  forth  in  the  complaint. 

On  January  19,  1900,  defendant  was  ad- 
vised of  plaintiff's  right  to  the  possession  of 
this  land.  The  plaintiff  apprised  bim  that, 
if  he  wished  to  lease  the  land  for  1900,  be 
could  do  so  from  it  After  that  be  knew 
that  Browning  would  not  comply  with  tbe 
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October  contract  He  also  knew  tbat  Brown- 
ing had  parted  with  possession  of  the  land, 
and  that  the  conditions  under  which  defend- 
ant was  entitled  to  hold  the  land  for  1900 
under  an  option  provided  for  in  the  lease  did 
not  exist  Thereafter  defendant  could  not 
demand  a  lease  of  the  land  for  1900  from 
Browning  nnder  such  option,  because  defend- 
ant had  the  option  only  In  case  Browning 
was  In  possession.  After  January  19,  1900, 
defendant  should  hare  looked  to  the  plaintiff 
bank  for  rightful  occupation  of  the  land  for 
1900,  as  he  had  no  rights  thereto  by  virtue 
of  any  contract  with  Browning.  The  bank 
was  under  no  legal  obligation  to  renew  the 
tenancy.  It  could  treat  bim  as  a  trespasser, 
or  permit  him  to  hold  over.  It  could  permit 
him  to  remain  under  the  written  lease,  or, 
at  its  pleasure,  make  any  other  contract  for 
hlB  occupation  of  the  premises.  It  permitted 
blm  to  farm  the  land  without  any  express 
contract  other  than  the  written  lease  of 
which  it  was  the  assignee.  Defendant  held 
over  knowing  that  he  had  no  new  contract 
with  the  bank.  McAdam  on  Land.  &  Ten. 
vol.  1  (3d  Ed.)  S  32,  lays  down  the  rule  as 
follows:  "When  the  tenant  remains  In  pos- 
session after  the  expiration  of  the  original 
term  by  permission  of  the  landlord,  the  im- 
plication is  tbat  he  continues  in  possession 
under  the  conditions  of  the  former  demise. 
If  the  holding  over  is  without  the  landlord's 
permission,  the  landlord  may,  at  bis  election, 
treat  the  tenant  as  a  trespasser  by  ejecting 
him  from  the  premises,  or  hold  him  as  tenant 
for  a  renewed  term  upon  the  conditions  of 
the  prior  lease,  so  far  as  applicable."  Hobbs 
V.  Batory,  86  Md.  68,  37  Atl.TlS;  Kendall 
V.  Moore,  30  Me.  831.  In  Schuyler  v.  Smith, 
51  N.  T.  309,  10  Am.  Rep.  609,  the  court 
said:  "The  safe  and  Just  rule  I  believe  to  be 
the  one  established  by  authority  that  the  ten- 
ant holds  over  the  term  at  his  peril;  and 
the  owner  of  the  premises  may  treat  him  as 
a  trespasser  or  as  a  tenant  for  another  year 
upon  the  terms  of  the  prior  lease,  so  far  as 
applicable."  See,  also,  note  to  Blumenberg 
V.  Myres  (Cal.)  91  Am.  Dec.  563,  and  cases 
cited.  The  evidence  may  Justify  the  conclu- 
sion that  the  defendant  elected  to  hold  under 
the  written  lease,  but  whether  he  did  or  not 
Is  Immaterial,  as  the  law  gives  the  option  to 
tbe  lessor  to  treat  a  lessee  holding  over  under 
such  circumstances  as  a  trespasser  or  as  a 
tenant  under  a  former  lease.  In  this  case 
the  plaintiff  treated  him  as  a  tenant 
Judgment  affirmed.    All  concur. 


WADGB  V.  KITTLESON. 

(Supreme  Court  of  North  Dakota.     Nov.  80, 

1903.) 

ESTOPPEL— OWNERSHIP      OF     LAND— SPECIFIC 
PERFORMANCB— ASSIGNMENT    OF    CONTRACT 
—WAIVER  OF  CONTRACT  RIGHTS. 
1.  Defendant  entered  into  a  contract  in  writ- 
ing for  the  purchase  of  land  from  the  Grand 
Forks  Security  Improvement  Company  on  the 
crop-payment  plan.     Later  defendant  assigned 


said  contract  to  M.  ft  D.  by  a  written  aaricn- 
ment  indorsed  thereon,  absolnte  in  form,  fast 
as  security  only.  Subsequently  defendant  and 
plaintiff  orally  entered  into  a  contract  b; 
which  defendant  sold  the  land  to  plaintiif  for 
a  consideration  agreed  upon— that  plaintiS 
should  pay  certain  debts  of  defendant  fnclnd- 
hig  that  of  M.  &  D.  Defendant  told  M.  A  D. 
in  plaintitrs  presence  that  he  had  sold  the  lanl 
to  plaintiff,  and  that  plaintiff  would  pay  them, 
and  that  they  should  transfer  tbe  cootraet  to 
plaintiff.  Plaintiff  paid  M.  &  D.,  and  tbej 
assigned   the    contract   to    plaintiff.      Plaintif 

g resented  the  contract,  duly  assigned,  to  tke 
rrand  Forks  Security  Improvement  Oampanj, 
pursuant  to  the  contract  with  defendant  piM 
the  unpaid  purchase  money,  and  received  a 
deed  for  the  land,  and  placed  it  on  recotd. 
Plaintiff  for  two  years  thereafter  leased  the 
land  to  defendant  in  writing,  and  in  such  leaie 
plaintiff  was  described  as  the  owner  of  tb« 
land.  Under  these  facts,  and  others  stated  ia 
the  opinion,  it  is  held  that  defendant  is  estop- 
ped to  claim  ownership  of  the  land. 

2.  Under  an  answer  claiming  relief  in  the  na- 
ture of  specific  performance,  a  coort  of  eq- 
uity will  not  grant  such  relief  in  cases  where 
the  party  claiming  the  relief  has  abandosed 
such  contract  or  directed  it  by  parol  anlJuir- 
ity  to  be  by  another  assigned,  and  the  assign- 
ment is  executed  in  writing  by  such  other  per- 
son, and  his  assignee  has  paid  ont  money  in 
reliance  on  such  assignment  and  taken  posses- 
sion of  the  land  with  the  assignor's  knowledg* 
and  consent. 

3.  A  party  to  a  written  contract  for  the  sal* 
of  land  may  waive  his  rights  thereunder  bj 
parol,  and  Uie  contract  may  be  annnlled  and 
abandoned  and  extinguished  by  parol. 

4.  A  trespasser  on  lands  of  another,  goins 
thereon  and  seeding  the  same  against  the  pro- 
test of  the  owner,  who  thereafter  brings  an  ac- 
tion for  the  possession  of  such  land,  and  se- 
cures an  injunction  restraining  the  treapama 
from  harvesting  the  crop,  is  not  entitlea  to  a 
share  of  such  crop. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Walsb  Oonn- 
ty;  W.  J.  Kneeshaw,  Judge. 

Action  by  Thomas  Wadge  against  Annund 
KlttlesoD.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Modified. 

Spencer  &  Sinkler,  for  appellant  H.  A. 
Llbby,  for  respondent 

MORGAN,  J.  The  controversy  in  this  case 
arises  over  the  ownership  and  the  right  to  the 
use  and  possession  of  the  southwest  quarter 
of  section  24,  township  157,  range  58,  in 
Walsh  county,  N.  D.  The  plaintiff  claims  in 
his  complaint  to  be  the  absolute  owner  there- 
of, and  asks  to  have  the  title  quieted  in  him- 
self, and  defendant's  Interference  with  his 
possession  permanently  enjoined.  Defendant 
claims.  In  his  answer,  to  be  the  equitable 
owner  of  said  lands,  and  claims  that  he  has 
been  in  the  continuous  possession  thereof 
since  1897;  that  he  purchased  said  land  from 
the  Security  Improvement  Company,  of 
Grand  Forks,  In  1897,  and  received  from  said 
company  a  contract  of  sale,  under  which  he 
was  to  secure  full  title  to  said  land  upon 
payment  to  it  of  $850  from  the  crops  raised 
on  the  land;  that  in  January,  1898,  be  was 
indebted  to  McEwen  &  Dougherty,  of  Park 
River,  and  assigned  said  contract  of  sale  to 
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■aid  Ann  as  Mcnrity  for  the  payment  of  said 
Indebtedness ;  that  defendant  was  indebted 
to  plaintiff  and  his  partner  In  November, 
1890,  In  the  sum  of  about  $300,  and  plalntlfl 
about  said  time  requested  that  defendant  au- 
thorize McEwen  &  Dougherty  to  assign  said 
contract  of  sale  to  plalntlfl,  and  that  plaintiff 
would  thereupon  pay  said  McBwen  &  Dough- 
erty's debt,  and  hold  said  contract  as  secur- 
ity for  the  payment  of  plaintiff's  debt,  as  well 
as  the  amount  paid  to  McEwen  &  Dougherty 
to  secure  the  assignment  of  the  contract  to 
plalntlfl;  that  plalntlfl  paid  McEwen  St 
Dougherty  what  was  their  due,  and  received 
from  them  the  assignment  of  the  contract 
of  sale;  that  plalntlfl  thereafter  wrongfully 
presented  said  assignment  to  the  Security 
Improvement  Company,  at  Orand  Forks,  N. 
D.,  paid  the  amount  due  on  said  contract,  and 
demanded  that  a  deed  be  executed  and  deliv- 
ered to  him  by  said  company;  that  said  com- 
pany issued  such  deed  to  him,  which  was 
duly  recorded  In  the  office  of  the  register  of 
deeds  of  Walsh  county;  that  plalatifl  pro- 
cured said  deed  without  authority  or  right 
to  do  so,  and  without  defendant's  authority 
or  knowledge.  The  relief  demanded  by  de- 
fendant is  for  an  accounting;  that  plalntlfl 
be  adjudged  to  have  received  such  deed  in 
trust  for  defendant,  and  as  security  for  the 
amounts  owed  by  defendant  to  plalntlfl;  that, 
"upon  payment  to  plalntlfl  by  defendant  of 
the  amount  found  due  to  plalntlfl,  that  plain- 
tiff be  compelled  to  deed  the  land  in  dispute 
In  this  action,  by  a  special  warranty  deed, 
•  •  •  to  this  defendant"  The  trial  re- 
Bulted  in  findings  and  a  decree  in  favor  of 
the  plaintiff,  so  far  as  the  ownership  of  the 
land  was  concerned.  Defendant  appeals,  and 
requests  a  review  of  the  entire  case,  under 
section  6630,  Rev.  Codes  1889. 

Unless  an  accounting  must  be  made  be- 
tween the  ];>artie8,  the  issues  are:  (1)  Was 
the  transaction  of  November  1, 1899,  between 
plaintiff  and  defendant,  whereby  the  contract 
of  sale  was  assigned  by  McElwen  &  Dough- 
erty to  plalatifl,  a  security,  or  an  absolute  as- 
signment? (2)  If  not  a  security  assignment, 
baa  the  defendant  parted  with,  conveyed,  or 
abandoned  bis  interest  in  the  contract  of 
sale? 

Upon  tbe  first  question.  It  is  not  difficult  to 
reach  a  conclusion,  based  on  evidence  that 
preponderates  in  plalntifiTs  favor,  and  is 
thoroughly  convincing,  that  defendant's  ver- 
sion of  the  affair  is  not  the  true  one.  The 
facts  out  of  which  the  differences  between 
the  parties  arose  are  as  follows:  On  the  3d 
day  of  June,  1897,  the  defendant  entered  into 
a  contract  for  the  purchase  of  the  land  in  suit 
from  the  Grand  Forks  Security  Improvement 
Company,  on  the  crop-payment  plan  of  pur- 
chase. Possession  of  the  premises  was  giv- 
en Mm  by  said  contract,  and  he  went  into 
what  is  deemed  in  law  actual  possession 
tbereof,  and  in  1898  broke  43  acres,  and  crop- 
ped this  and  the  80  acres  of  land  already  bro- 
ken tbereon  when  he  purchased  it    He  also 


cultivated  this  land  and  cropped  It  In  1890. 
There  were  no  buildings  on  tbe  land.  In 
January,  1888,  the  defendant  was  in  debt 
and  owed  the  firm  of  McEwen  &  Dougherty 
$741.  He  owed  the  platntlfl  and  his  partner 
about  $300.  He  also  owed  the  Security  Im- 
provement Company  $752.25,  tbe  unpaid  bal- 
ance on  the  purchase  price  of  the  land;  being 
$8S0.  He  owed  other  debts,  also.  At  this 
time  defendant  assigned  to  McEwen  &, 
Dougherty  tbe  land  contract  received  from 
the  Security  Improvement  Company,  by  an 
assignment  absolute  in  form,  indorsed  on 
said  contract  At  tbe  same  time  McEwen 
&  Dougherty  gave  defendant  a  memoran- 
dum acknowledging  that  such  assignment 
was  for  security  purposes  only.  Later,  and 
in  the  spring  or  summer  of  1899,  the  plain- 
tiff met  tbe  defendant  to  settie  a  seed-Uen 
transaction,  and  to  get  a  lien  on  tbe  crop; 
and,  during  a  conversation  then  had,  de- 
fendant proposed  that  the  plaintUf  buy  the 
land  in  question  from  him.  The  plalntlfl, 
after  they  had  talked  over  the  price,  said 
that  he  would  see  alx>nt  it  later.  The  de- 
fendant also  requested  lilm  later  in  the  sum- 
mer to  buy  it  and  again  in  the  fall.  At  the 
conversation  had  in  tbe  fail  about  selling 
the  farm,  the  plalntlfl  made  him  an  offer  to 
buy  the  farm.  He  oflered  to  buy  It  on  tbe 
following  terms:  Defendant  was  to  turn 
over  to  plaintiff  200  bushels  of  wheat;  plain- 
tiff was  to  pay  the  McEwen  &  Dougherty 
Indebtedness;  the  indebtedness  due  plaintiff 
and  Wadge  &  Johnson  was  to  be  satisfied; 
plaintiff  was  to  pay  the  Security  Improve- 
ment Company  the  unpaid  purchase  money: 
and  defendant  was  to  transfer  to  plaintiff 
all  bis  right,  titie,  and  interest  in  the  farm. 
Defendant  accepted  the  offer.  Plaintiff  and 
defendant  then  immediately  went  into  the 
office  of  Wadge  &  Johnson,  and  their  claim 
was  found  to  be  about  $300.  They  then 
went  to  the  office  of  McEwen  &  Dougherty 
to  find  out  tbe  amount  of  their  claim.  Upon 
arriving  there,  tbe  defendant  said:  "Mc- 
Ewen, I  sold  my  farm  to  Mr.  Wadge,  and  he 
will  take  up  your  indebtedness,  and  you  will 
transfer  the  contract  to  him."  They  then 
went  to  the  elevator  to  find  out  about  the 
amount  of  wheat  that  the  defendant  had  stor- 
ed there.  It  was  found  to  be  200  bushels, 
and  the  defendant  then  and  there  ordered 
the  elevator  agent  to  turn  over  such  wheat 
to  plaintiff,  and  it  was  then  turned  over  to 
plaintiff.  During  these  negotiations  the  de- 
fendant had  told  the  plaintiff  that  his  con- 
tract for  the  purchase  of  the  land  from  the 
Security  Improvement  Company  had  been  as- 
signed to  McEwen  &  Dougherty,  and  that 
plaintiff  should  take  the  contract,  pay  the 
indebtedness,  and  get  a  deed  for  the  land. 
Immediately  thereafter  plaintiff  paid  Mc- 
Ewen &  Dougherty,  received  the  notes  from 
them,  and  marked  them  "Paid,"  as  requested 
by  defendant,  and  left  them  in  the  safe  in 
the  office  of  Wadge  &  Johnson,  and  inf'- 
defmdant  that  the  notes  were   pa' 
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tract  on  November  1  1800  Pin. n^^f  ^°°' 
diatejy  sent  the  same  to  the  sSSfltt^f  *" 

and  that  company  conveyed  th^  i«n^  A  ^  ' 
to  plaintiff  on  Novembe^Sth  The  1^  " 
recorded  at  nnn^  i_  ^i.  "®  "®^  ^as 

Office  at  G«ftonNDTr?f  °'  ''^^'^•'' 

after  informed  defendant ^hat^.h'Ti*^"^ 
recorded,  and  timt  th»  n  .         ^^^  ^^^^  ^a* 

J  Johnson?  ri^'^ird   "Kit""  ^t^^ 

antc;;nrrh^  '-•^  ^-^  "^JpiaS 

action  of  November  1    1809     pfr        *™"'- 

Plaintiff's  ownership  In  expro^ '^IJ  ;,f  "^'^^ 
fendanfs  explanation  of  inaklne  th«  i 
Of  1900  and  1901  Is  not  sad  acLy  \flT 
"eved.  It  shows  that  he  entered  intn  .k 
transaction  upon-to  say  the  "ean-nnwo-fh^ 
motives:  that  Is.  to  concea  thr«  ^  ^^ 
from    creditors     Th«    °,'   tn's   property 

Which  they  were  5vL  t'^rf^""'^^    ""^°'- 

a  motive  for  an  -h„„,  /^"^'^'""^^ances  show 
was  be'ng  i^aten^  w?t,r'"-  "'^'^^^'^^t 
enforce  payment  of  tteMn^''"^^^'"^  *<> 
erty  not^ 'secured  by  the  c^S/ i^''"«''- 
Indebted  to  others  Th» !«  i^  °*^*-  **«  ^as 
lo  oiners.    The  land  was  not  valued 
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at  more  than  $l,5( 

equivalent   to   $1, 

have  since  rapidj' 

now  worth  much  i 

land  as  security.  ] 

$1,700,  including  t« 

personally,  pnymen 

strong  clrcumstanc. 

aolute  was  intendt 

where  during  the  i 

was  to  be  as  secD 

signed  the  contract 

he  protected  hlmsel 

the  character  of  tt 

another  writing  froa 

It  to  be  security  oi 

why  equal  precauUo 

taken  as  to  this  ass 

The  rule  Is  well  sel 

or  other  Instrument 

have  been  Intended  o 

denee  must  be  clear 

factory.    Jasper  v    B 

W.  454,  23  L  R.  A.  5J 
D.  160,  86  N.  W.  714 
N.  D.  — .  94   N.   W 

Auken,  12  N.  D. a 

rule  stated  and  the 

nave  no  hesitation  in  i 

tlon  was  Intended  as  a 

as  a  security  transact! 

Defendant's  main   c 

that  he  has  never  parti 

contract  in  question,  n, 

ersbip  of  the   land   cc 

position  is  that  the  assi 

Dougherty  was  admitti 

although  In  form  abso 

signment  from  McEwen 

tiff  could  convey  no  g 

contract  or  to  the  land  t 

gage  or  security  Interest 

contention  is  that  he  has 

Interest  to  the  contract  o 

only  to  secure  a  debt 

transfer  by  hira  was  or.-i 

section  38,87,  Rev.  Code 

Ewen  &  DougJiertv  be  ( 

ant's  agents  to  a.ssign  tt 

thorlty  must  be  In  writ 

ute.    As  shown  heretofo 

the  parties  at  the  time  thn 

ed  McEwen  &  Dougherty 

tract  to  plaintiff  was  th 

should   be  nw.le.   as  evK 

plaintiff.     The    nssignme 

Dougherty.  Indor.'^ed  on  tl 

solute  In  form,  and  purp, 

contract  without  conditio! 

made  no  claim  at  the  tlm 

Ewen  &  Dougherty  to  assU 

It  W.1S  as  security  only,    f 

p"f  ."l!  niale  no  claim 

Plaintiff  paid  out  large  sun 

UDderstanding  that  he  was  , 

title  to  the  land.    All  these 

in  reliance  on  defendant's 

the  land  to  plaintiff,  and  ( 
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'"o:  (g  ( ,  ment  of  the  contract  be  made  to  plain* 
inre  a-. '. '  thoBe  haTlng  possession  of  it  under  an 
)rt]i  g;  /..'^.'iment  positive  in  Its  terms.  Tbe  plain- 
so,.. .T'ow  aska  that  a  court  of  equity  relieve 
ne,^.i.l.."'i«m  the  effect  of  his  express  direction, 
>  ..'."^r'hat  he  be  allowed  to  speclflcally  perform 
.'i V  ;~  ontract  by  paying  the  amount  paid  by 
3,  "i'.^ '  Off.  This  would  not  he  equitable,  so  far 
r  •'  >  'h,  •  '*  plaintiff  is  concerned,  and  would  be 
"■'  "'  "•  ng  a  new  conbract  for  the  parties.  Their 
'  tkct  was  a  sale.    Plaintiff  paid  hla  money 


*  as  i^-:- 


'T  ft' t- 


■for  a  conveyance  of  the  title  absolutely, 
did  not  m»ke  a  loan.  Defendant's  Indebt- 
-BB  was  canceled  and  paid  by  plaintiff  on 
"Y'-'- strength  of  receiving  a  conveyance  wlth- 
'  ;.-..r  jc.  conditions.  In  Baehr  v.  Wolf  et  al.,  69 
."--..1  47o_  It  .^yJ^g  said:  "go  far  as  the  evidence 
'-•;■'■  loses.  Wolf  had  abandoned  his  contract, 
"'""'  Carpenter  could  lawfully  sell  the  land  to 
.T7,j- .  ellant  or  any  one  else.  Wolf  stood  by  and 
•■:.'t;  :r  the  appellant  making  the  contract  with 
^  '^-'  itenter  in  his  own  name  and  for  bis  own 
!r  r. :;  !,  and  paying  out  his  own  money  therefor; 
I.  i.  '•  1  be  cannot  now  be  heard  to  say  that  the 
T.  ui  pellant  was  purchasing  it  as  his  trustee, 
y.  IT "  1,  after  the  lapse  of  years,  come  into  a  court 
—  :<;  equity  and  say  that  he  will  take  unto  him- 
;;t  .-<f  the  profits  of  the  transaction.  When 
.-::<'  olf  saw  the  appellant  purchasing  the  land 
;j :  Carpenter  with  his  own  money  and  to  his 
^ ; :  vn  use,  he  ought  then  to  have  asserted  his 
<: .«'  ghts,  If  be  had  any;  but,  having  remained 
r^'.;  -  lent  for  so  many  years,  he  will  now  be  es- 
- .  -  >pped  to  deny  that  the  purchase  was  right- 
;.  ally  made  by  the  appellant  to  his  own  use." 
..  ee,  also,  Stores  v.  Barker,  10  Am.  Dec.  316; 
.'  lartin  t.  Maine  Central  R.  Co.,  83  Me.  105, 
,  ,  :i  Atl.  740;  Mellor  v.  Valentine,  8  Colo.  266; 
..  -.1  Enc.  of  Law  (2d  Ed.)  p.  429,  and  cases 
.!  ;lted. 

However,  we  need  not  rest  the  decision  on 
' '.  principles  of  estoppel.  The  relief  asked  in  the 
'.  answer  is  that  plaintiff  be  compelled  to  spe- 
.  clfically  perform  the  contract  of  sale,  and 
convey  to  defendant  the  title  which  he  ac- 
quired from  the  vendor  in  the  contract,  the 
.  Grand  Forks  Security  Improvement  Com- 
pany. Whatever  defendant's  rights  are,  they 
must  be  based  upon  that  contract  Under 
the  contract,  he  became  the  equitable  owner 
of  the  land.  The  legal  title  remained  In  the 
vendor,  as  security  for  the  purchase  price. 
Nearlng  t.  Coop,  6  N.  D.  345,  70  N.  W.  1W4. 
This  court  has  recently  held  that,  under  a 
contract  such  as  the  one  in  suit,  the  parties 
may  waive  its  terms  by  parol,  and  annul  or 
extinguish  Its  provisions,  without  writing.  In 
Mahon  V.  Leech,  11  N.  D.  181,  90  N.  W.  807, 
It  was  said:  "The  fact  that  the  relinquish- 
ment was  not  In  writing  is  not  Impoi-tant. 
That  the  mutual  rights  and  obligations  of  the 
parties  to  a  written  contract  for  the  pui^ 
chase  and  sale  of  real  estate  may  be  waived, 
and  the  contract  annulled  and  e-Ttingulsbed 
by  parol,  la  well  settled.  It  is  also  well  set- 
tled that  where  a  party  has  been  grossly 
negligent  of  bla  rigbts,  or  has  abandoned  bis 
contract,  a  court  of  equity  will  not  extend  to 


him  the  extraordinary  relief  afforded  by  spe- 
cific performance."  The  authorities  are  col- 
lected. In  that  case,  and  liberally  quoted 
from;  and  we  need  aay  no  more  than  that 
that  case  Is  parallel  with  tbls,  and  decisive 
of  it  In  fact,  tills  case  presents  stronger 
reasons  for  the  enforcement  of  equitable 
principles  than  the  Mahon  Case.  In  that  case 
the  vendees,  who  abandoned  the  contract,  re- 
ceived no  benefits  by  virtue  of  such  abandon- 
ment In  this  case  defendant  made  a  most 
advantageous  surrender  of  the  contract  By 
surrendering  the  contract  to  plaintiff,  he  real- 
ized a  large  profit  on  bis  purchase,  not  count- 
ing his  possession  of  the  place  for  two 
years.  What  is  said  in  Mahon  v.  Leech,  su- 
pra, is  peculiarly  pertinent  to  this  case,  as 
referring  to  the  rise  In  the  value  of  the  land: 
"Time  has  rendered  that  valuable  which  the 
creditors  deemed  valueless,  and  which  they 
voluntarily  abandoned.  Will  a  court  of  equi- 
ty, because  of  this  fortuitous  circumstance, 
and  under  the  circumstances  of  this  case, 
wrest  the  land  from  the  defendants  and  give 
it  to  the  plaintiff?  Certainly  not  Courts 
of  equity  look  with  small  favor  upon  those 
who  seek  their  aid  in  actions  prosecuted  un- 
der a  change  of  mind  induced  by  motives 
such  as  are  here  manifest" 

The  trial  court  awarded  to  the  defendant 
two-thirds  of  the  net  proceeds  of  the  crop  of 
1902,  and  the  balance  to  the  plalnUff.  Plain- 
tiff had  been  in  the  possession  and  control 
of  the  land  since  1899.  Defendant's  relation 
to  the  land  during  that  time  was  solely  what 
he  derived  as  tenant  of  the  plaintiff,  whom 
defendant  acknowledged  as  owner.  In  the 
spring  of  1902  defendant  took  possession  and 
control  of  the  land,  and,  without  warrant 
put  in  the  crop.  Plaintiff  seasonably  and 
promptly  notified  the  defendant  of  what  be 
before  knew— that  he  bad  no  right  to  the  pos- 
session of  the  land.  Defendant  seeded  the 
land  with  great  haste,  and  against  plaintiff's 
protest  He  showed  a  disposition  to  resort  to 
force  to  thwart  plaintiff's  attemp^t  to  control 
the  cropping  of  the  land.  He  had  no  rights 
there.  He  was  nothing  more  or  less  than 
a  willful  trespasser.  We  see  nothing  in  the 
record  to  show  that  he  was  acting  in  good 
faith.  Such  a  lawless  attempt  to  control  an- 
other's rightful  possession  should  not  be  re- 
warded by  giving  one  the  fruits  of  a  tres- 
pass made  in  bad  faith.  Defendant  ami- 
cably allowed  plaintiff  hla  share  of  the  crop 
of  1900.  The  plaintiff  had  the  same  right 
to  the  land  in  1902  as  he  had  In  1900  and  In 

1901.  Because  the  defendant,  without  license 
and  by  threatened  force,  cropped  the  land  in 

1902,  does  not  give  him  any  legal  right  to 
the  crop.  He  acted  without  right  or  authority 
and  at  his  peril,  and  must  suffer  the  conse- 
quences. The  crops  belong  to  the  owner  of 
the  land,  unless  some  right  thereto  is  given 
to  a  tenant  or  cropper  by  authority  or  assent 
of  the  owner.  In  this  case  plaintiff  forbade 
defendant  to  crop  the  land,  and  thereafter 
brought  this  action,  and.  In  connection  with 
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It,  secured  an  Injunction  against  the  defend- 
ant's harvesting  the  crop;  alleging  defend- 
ant's Insolvency,  among  other  grounds  for 
asking  equitable  relief.  As  bearing  upon  the 
right  of  the  plaintiff  to  the  crop  under  such 
drcmnstances,  see  McLean  v.  Bovee,  24  Wis. 
295,  1  Am.  Bep.  185;  Bo  well  v.  Klein,  44 
Ind.  290,  16  Am.  Bep.  235;  McGInnis  v.  Per- 
nandes  (111.)  26  N.  E.  109,  25  Am.  St  Bep. 
34S;  Carlisle  v.  KlUebrew,  89  Ala.  329,  6 
South.  756,  6  L.  B.  A.  617;  Crotty  v.  Collins, 
13  111.  567;  Freeman  v.  McLennan,  26  Kan. 
151. 

The  district  court  is  directed  to  modify  its 
judgment  so  far  as  the  defendant  is  therein 
given  judgment  for  the  sum  of  $575.23,  and 
to  award  the  whole  of  the  crop  of  1902  to 
plaintiff.  Plaintiff  will  recover  costs  In  dis- 
trict court  and  In  this  court.  In  all  other  re- 
spects, the  Judgment  Is  affirmed.    All  concur. 


BANK  OF  PABK  BIVEB  t.  TOWN  OP 

NOBTON. 

(Supreme  Oonrt  of  North  Dakota.     Nov.  80, 

1903.) 

TRIALr-DIRBCTINO    VERDICT— DISCHASOB     Or 
JURY— NEW  TRIALr-APPEAL. 

1.  In  a  money  demand  action  testimony  was 
taken  before  a  jury.  At  the  close  of  the  testi- 
mony defendant  moved  for  a  directed  verdict, 
which  was  denied.  Plaintiff  then  moved  for  a 
directed  verdict.  The  court  then  asked  each 
attorney,  individually,  "Do  you  stand  on  your 
motion?  Each  responded  affirmatively.  The 
court  then  discharged  the  jury,  and  made  find- 
ings of  fact  and  conclusions  of  law  in  favor  of 
plaintiff,  without  objection  by  either  party. 
Held,  that  the  attorneys  will  be  deemed  to 
have  consented  to  a  trial  by  the  court  and  to 
the  discharge  of  the  jury. 

2.  The  defendant's  attorney  in  the  case  stat- 
ed moved  for  a  new  trial,  alleging  errors  of 
law  as  grounds  therefor.  Held,  that  such  mo- 
tion is  not  provided  for  in  cases  tried  under 
section  5630,  Bev.  Codes  1899,  and  that  an 
appeal  from  such  order  will  not  be  entertained. 

3.  On  appeals  in  cases  tried  under  section 
5630,  Bev.  Codes  1899,  errors  of  law  occurring 
at  the  trial  will  not  be  reviewed  for  the  cor- 
rection thereof,  but  only  in  connection  with  a 
review  of  the  facts  on  the  merits. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Walsh  County; 
W.  S.  Lauder,  Judge,  sitting  by  request 

Action  by  the  Bank  of  Park  Blver  against 
the  town  of  Norton.  Judgment  for  plaintiff. 
Defendant  appeals.    Dismissed. 

E.  B.  Slnkler,  for  appellant  H.  A.  LIbby, 
for  respondent 

MOBGAN,  J.  The  complaint  states  a 
cause  of  action  against  the  defendant  based 
on  a  township  order  issued  by  it  in  favor 
of  the  Fleming  Manufacturing  Comi>any  for 
the  sum  of  $100.  The  answer  alleges  that 
defendant  Is  not  liable  on  said  order,  for  the 
reason  that  the  township  board  had  no  au- 
thority to  Issue  the  same  on  account  of  Its 
failure  to  comply  with  the  statutory  require- 
ments made  and  provided  In  such  cases;  that 
such  order  was  issued  In  payment  of  a  road 


grader  purchased  by  said 
such  order  Is  void  by  reasoi 
it  waa  Issued  without  a 
board  to  purchase  said  gri 
jorlty  of  the  freeholders  of 
answer  also  alleges  that  si 
for  other  specifled  grounds,  1 
nre  to  comply  with  the  pro' 
1116b,  Bev.  codes  1899,  reli 
chase  of  graders  by  townshl 
close  of  taking  the  testlmon; 
ed  the  court  to  direct  a  v 
Tor.  This  motion  was  dei 
ceptlon  taken  by  defendan' 
Thereupon  plaintiff  moved  t 
diet  in  its  favor.  The  court 
plaintiff's  counsel  and  defenc 
dlvldually  if  he  wished  to 
motion.  Having  received  a 
■ponse  from  each,  the  com 
Jury  without  ruling  on  p 
and  without  any  further  reii 
tions,  except  that  the  case  w 
der  advisement  Later  the 
ings  of  fact  and  conclusion! 
of  the  plaintiff.  These  find 
conclusions  of  law  were  n 
20,  1902.  On  March  3d  foil 
served  notice  of  intention  t( 
trial,  to  be  based  on  errors 
at  the  trial  and  the  Insufflc 
dence  to  justify  the  declsl 
A  statement  of  the  case  wai 
motion  for  a  new  trial  ma 
was  based  on  alleged  errors 
at  the  trial,  viz.:  (1)  Errors 
dence  duly  objected  to;  (2) 
defendant's  motion  for  a 
(3)  withdrawing  the  issues 
eratlon  of  the  jury  and  dlsp 
as  a  court  case;  (4)  orderly 
entered  based  ou  findings  oi 
submitting  the  case  to  the  J 
The  trial  court  denied  the  z 
trial.  Defendant  has  appet 
der  denying  the  motion  for  t 
The  errors  alleged  and  r< 
versal  of  the  order  refer  t 
ring  at  the  trial,  and  are  tJ 
enimierated  above,  as  contal 
ment  of  the  case  as  settle 
called  on  to  dispose  of  a  qu 
before  considering  the  mei 
contends  that  this  court 
the  api>eal  on  the  merits, 
(1)  It  cannot  be  considere 
from  a  decision  of  the  case 
the  reason  that  no  demand  f 
Is  made,  and  that  the  appe 
not  from  a  Judgment,  but  f 
fusing  a  new  trial;  (2)  the 
been  tried  by  a  Jury,  but  by 
vision  Is  made  for  grantii 
such  cases  in  the  district  c 
rors  be  reviewed  in  such  ca 
Appellant  insists  that  the  c 
granted  one  of  the  motion 
verdict  and  that  to  dischari 
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ont  bavlng  done  bo  was  prejndldal  error. 
That  may  be  true  In  eouvK  eases  and  under 
some  circumstances,  but  sucb  a  cam  la  not 
here  presented.    Xbe  jury  was  discharged  be- 
cause each  party  consented  tbat  the  case  be 
decided  by  the  court    Both  parties  made  mo- 
tions for  a  directed  verdict,  and  thereafter 
each  stated  that  he  desired  to  stand  upon 
such  motion,  which  meant  no  more  or  less 
than  that  the  case  was,  by  both  parties,  deem- 
ed one  for  the  court  -without  a  Jury.    That 
such  was  meant  Is  emphasized  by  tbe  fact 
tbat  neither  party  objected  to  tbe  discharge 
of  the  Jury,  or  excepted  thereto,  nor  asked 
that  tbe  Jury  be  allowed  to  pass  upon  all  tbe 
eyldence  or  upon  any  particular  fact    That 
such  was  the  attmrneys'  and  the  court's  un- 
derstanding at  tbe  time  Is  borne  out  by  tb« 
redtals  In  the  order  for  Judgment,  as  follows: 
"Whereupon  the  defendant  and  the  plaintiff 
*    *    *    made  independent  motions  to  the 
court  tor  a  directed  verdict  in  favor  of  their 
respective  parties,    •    •    •    and,  both  par- 
ties electing  and  stipulating  In  open  court  to 
stand  upon  the  record,    •    •    •    the  court 
thereupon  dismissed  and  discharged  the  Jury 
and  took  complete  control  of  the  case."    This 
recital  shows  that  the  trial  court  understood 
that  tbe  case  was,  by  consent  of  parties, 
submitted  to  him  for  decision  on  questions  of 
fact  and  questions  of  law,  and  his  findings 
of  fact  and  conclusions  of  law  show  that  the 
case   was   tried   by  him   as  a   court   case. 
Nothing  In  appellant's  conduct  or  any  ob- 
jections or  motions  during  the  trial  or  after 
the  trial  when  copies  of  the  findings  were 
served  on   him,   indicate  anything  different 
than  that  be  consented  that  tbe  case  be  tried 
as  a  court  case.    His  first  Intimation  of  any- 
thing to  the  contrary  is  shown  in  the  notice 
of  his  Intention  to  move  for  a  new  trial.   We 
therefore  hold  tbat  his  objections  to  the  de- 
cision of  the  case  as  a  court  case  come  too 
late,  as  a  trial  by  Jury  was  waived.    The  case 
is  similar  in  this  respect  to  Hagen  v.  Gll- 
bertson,  10  N.  t>.  546,  88  N.  W.  465.     In  that 
case  tbe  stipulation  to  waive  a  Jury  and  make 
tbe  case  a  court  case  was  expressly  made  In 
open  court.    In  this  case  nothing  different 
can  be  gathered  from  what  counsel  did,  and 
from  what  was  said  between  counsel  and  the 
court  and  from  what  followed  after  the  Jur 
ry  was  discharged,  the  acts  and  silence  of 
counsel  considered,  than  that  the  case  was 
to  be  dlsiiosed  of  as  a  court  case.    Appellant 
however.  Insists  that  he  should  not  be  held 
to  Iiave  waived  not  only  a  Jury  trial,  but  also 
the  right  to  move  for  a  new  tiial,  as  in  Jury 
cases  In  which  verdicts  are  rendered.     The 
wme  question  was  present  In  Hagen  v.  611- 
bertaon,  supra,  and  in  tbat  case  the  court 
said:     "That  this  case  was  tried  to  the  court 
there  can  be  no  doabt    In  waiving  a  Jury  Is 
Involved  the  necessary  Implication  that  the 
parties  consented  to  a  trial  of  all  the  issues 
before  tbe  court  without  a  Jury,  and  this 
makes  the  case  a  court  case,  under  section 


56S0.    Being  a  court  case^  It  can  be  tried  In 

this  court  only  upon  the  terms  set  out  In  the 
statute."  In  that  case  a  Judgment  was  ap- 
pealed from.  In  this  case  no  Judgment  la 
shown  to  have  been  entered.  There  is  no  de- 
mand for  a  retrial  In  this  case.  It  therefore 
cannot  be  entertained  under  section  6630, 
supra.  Having  consented  to  a  trial  by  tbe 
court  the  procedure  laid  down  by  tbat  sec- 
tion should  have  been  thereafter  followed  in 
reference  to  an  appeal,  as  well  as  everything 
else.  In  tbe  case  last  cited,  and  In  Brick- 
son  V.  Citizens'  National  Bank,  9  N.  D.  81. 
81  N.  W.  46,  this  court  refused  to  retry  the 
oase  under  section  5630,  for  tbe  reason  that 
evidence  objected  to  bad  been  excluded  from 
the  record.  In  this  case  no  such  obstacle  to  a 
review  or  retrial  here  could  be  urged.  In  this 
case  ev«y  objection  to  evidence  made  was 
overruled,  and  all  the  evidence  offered  was 
received.  Tbe  cases  cited  are  also  author- 
ity for  holding  that  this  court  cannot  review 
a  record  on  appeals  from  cases  tried  under 
section  5630  for  the  purpose  of  corre<!ting  er- 
rors. In  cases  tried  under  said  section  no 
appeals  are  provided  for,  save  appeals  from 
the  Judgment  No  moticm  for  a  new  trial  is 
provided  for  In  tbe  trial  court  nor  in  tbLt 
court  so  far  as  granted  on  errors  assigned. 
The  specifications  and  assignments  of  error 
are  therefore  improperly  in  the  record,  and 
cannot  be  considered.  EMckson  v.  Citizens' 
National  Bank,  supra;  Hagen  v.  Gilbertson, 
supra;  Nichols  &  Sbepard  v.  Stangler,  7  N. 
D.  102,  72  N.  W.  1089.  In  the  Brlckson  Case 
this  court  said:  "Nor  can  we  pass  upon  the 
assignment  of  error  based  on  the  request  of 
defendant's  counsel  for  a  directed  verdict 
Tbe  questions  of  fact  which  the  Jury  was 
called  to  try  were  by  consent  of  counsel  sent 
to  another  tribunal  for  determination;  t  e., 
to  the  court  This,  In  our  Judgment  must 
operate  as  a  constructive  waiver  by  the  par- 
ties of  any  and  all  right  to  a  verdict  whether 
based  upon  evidence  or  returned  In  obedience 
to  the  mandate  of  the  court  After  consent- 
ing that  the  court  should  try  the  case,  neither 
party  should  be  heard  to  complain  on  the 
ground  tbat  he  was  entitied  to  the  verdict 
of  a  Jury  in  tbe  same  case.  It  Is  true  that 
the  record  does  not  afflrmaOvely  show  that 
counsel  consented  to  a  discbarge  of  the  Jury, 
but  It  does  appear  that  tbe  discharge  was 
made  In  open  court  and  hence,  presumptive- 
ly. In  the  presence  of  counsel."  In  this  case 
the  discharge  of  the  Jury  is  assigned  as  er- 
ror. The  assignment  is  disposed  of  on  the 
same  ground,  and  so  are  eacb  of  the  other 
assignments.  The  case  was  tried  as  a  court 
case  by  consent  and  errors  cannot  be  review- 
ed on  appeals  In  cases  tried  under  section 
5630. 

As  the  statutory  motion  for  a  new  trial  is 
not  authorized  under  section  5680,  It  follows 
tbat  the  order  appealed  from  cannot  be  re- 
viewed on  appeal,  and  tbe  appeal  Is  dismiss- 
ed.   All  concur.- 
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STEVENS   et  al.   y.   CONTINENTAL  CAS- 
UALTY CO. 

iSnpreme  Coort  of  North  Dakota.    Not.  80, 
1903.) 

ACCIDENT  POLICY— BURDEN  OF  PROOF— PRK- 
SUMPTIONS— CAUSE  OF  DEATH— EVIDENCE- 
INTENTIONAL  INJURY— QUESTION  FOR  JURY 
-ADMISSIONS  OF    GUARDIAN. 

1.  In  an  action  to  recoyer  upon  an  accident 
polic7  insuring  against  injuries  incurred  tlironsh 
external,  yiolent,  and  purely,  accidental  causes, 
but  providing  that  in  loss  of  life  from  injury 
intentionally  inflicted  upon  the  insured  by  him- 
self or  another  person  the  limit  of  the  com- 
pany's liability  should  be  one-tenth  the  amount 
which  would  otherwise  be  payable  under  the 
policy,  where  the  defendant  alleged  in  its  an- 
swer that  the  death  of  the  insured  was  from 
an  injury  intentionally  inflicted  by  a  person  oth- 
er than  the  deceased,  the  burden  was  on  it  to 
proye  that  the  injury  of  the  deceased  was  in- 
tentionally, and  not  accidentally,  inflicted. 

2.  Upon  proof  of  death  from  a  gunshot 
wound,  in  the  absence  of  eyidence  as  to  how 
the  wound  was  inflicted,  it  will  be  presumed 
that  the  wound  was  accidental,  and  not  that 
It  was  fllegally  inflicted. 

3.  While  primary  proofs  of  death  are  ordi- 
narily admissible  on  nie  trial  as  prima  facie  ev- 
idence of  the  facts  stated  therein  against  the 
insured  and  on  behalf  of  the  insurer,'  where  the 
preliminary  proofs  were  made  by  a  guardian 
of  the  infant  beneficiaries  under  the  policy,  and 
the  statements  made  by  Iiim  as  to  the  cause  of 
death  were  based  entirely  upon  hearsay,  such 
statements  could  not  be  considered  as  compe- 
tent eyidence  of  matters  therein  recited,  as 
against  the  infant  plaintiffs,  so  as  to  relieve 
defendant  from  the  necessity  of  proving  such 
facts.  Such  statements  are  admissions  of  the 
guardian  alone,  and  not  of  the  infants,  and 
the  guardian  has  no  authority  to  make  admis- 
sions against  the  interests  of  his  wards. 

4.  Where  defendant  sought  to  reduce  its  lia- 
bility under  an  accident  policy  by  bringing  the 
case  within  a  proviso  therein  limiting  its  lia- 
bility to  one-tenth  of  the  face  of  the  policy  in 
case  death  resulted  from  an  injury  intentional- 
ly inflicted  by  insured  or  another  person,  the 
intent  to  injure  or  kill,  on  the  part  of  the  person 
inflicting  the  injury,  becomes  an  essential  part 
of  the  proof,  and  the  infliction  of  the  injury 
does  not  raise  a  presumption  that  it  was  done 
intentionally. 

5.  Intention  is  a  question  of  fact  to  be  in- 
ferred from  the  act  Itself  and  the  surrounding 
circumstances.  So,  where  the  burden  of  proof 
Is  upon  a  party  to  show  that  a  shooting  was 
done  with  intent  to  kill  or  injure,  the  court 
cannot  require  the  jury  to  find  that  the-  act 
was  intentionally  done  if  the  facts  and  circum- 
stances proved  can  be  reconciled  with  an  ac- 
cidental  or   nonintendonal   injury. 

6.  The  evidence  in  this  case  is  consistent 
with  an  intentional  shooting  of  the  insured  by 
a  third  person,  but  is  not  inconsistent  with 
and  does  not  negative  an  accidental  or  non- 
intentional  shooting.  The  case,  therefore,  was 
properly  submitted  to  the  jury  to  determine 
whether  the  injury  resultint;  in  the  death  of 
insured  was  intentionally  inflicted. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Coort,  Cass  Cotinty; 
Pollock,  Jndge. 

Action  by  Edward  and  Polly  Stevens,  by 
their  guardian,  against  the  Continental  Cas- 
aalty  Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 


1 1.  8m  luuraoee,  vol.  2t,  Cent.  Die  |  U64. 


Ball,  Watson  &  Maday,  for  appellant 
Morrill  &  Bngerud  and  M.  A.  Hlldretli,  f  jr 
respondents. 

COCHRANE,  J.  Edward  and  Polly  Ste- 
vens, minor  children  of  Fred  W.  Steyens. 
deceased,  by  their  guardian,  sued  to  recova 
the  amount  of  an  accident  policy  issued  by 
the  Continental  Casualty  Company.  This  pol- 
icy was  for  $2,000,  and  stipulated  to  Indem- 
nify the  beneficiaries  therein  named  In  case 
of  the  death  of  the  insured  tliroHgli  external 
violent,  and  purely  accidental  causes,  unless 
such  death  should  result  from  an  injury  "In- 
tentionally inflicted  upon  the  insured  by  him- 
self or  another  person,"  in  which  event  the 
beneficiaries  were  to  receive  one-tenth  of  tlie 
face  of  the  policy,  or  $200.  No  question  ii 
raised  as  to  the  sufilciency  of  the  proofs  ot 
death,  and  It  Is  conceded  that  they  were 
made  in  proper  time.  Plaintiffs,  In  their  com- 
plaint, alleged  that  the  Insured  died  from 
personal  injury  received  solely  from  acd- 
dental  causes.  The  answer  denied  this  aver- 
ment of  the  complaint,  and  defendant  al- 
leged "that  on  or  about  the  12th  day  of  Au- 
gust, 1902,  near  Bismarck,  in  the  state  of 
North  Dakota,  while  the  said  Stevens  was 
engaged  in  some  disagreement,  altercation,  or 
tight  with  some  person  or  persons  whom  be 
had  expelled  or  was  endeavoring  to  expei 
from  the  passenger  train  upon  which  he  (the 
said  Stevens)  was  then  employed  as  a  pas- 
senger brakeman,  one  of  the  said  persons 
(the  name  of  such  person  being  unknown  to 
the  defendant)  discharged  a  revolver  or  gun 
loaded  with  powder  and  bullet  at  said  Ste- 
vens, intentionally  and  with  the  intent  ot 
injuring  or  killing  said  Stevens,  and  that 
said  Stevens  was  thereby  so  wounded  and 
Injured  that  soon  thereafter,  on  or  about 
the  18th  day  of  August,  1902,  he  died  thertf- 
from,  and  on  account  of  the  wound  and 
injury  so  received  by  him  as  aforesaid." 
Defendant  offered  to  allow  Judgment  to  > 
taken  against  it  for  |200,  with  interest  and 
costs.  Upon  the  trial,  plaintiffs  rested  tfa^lr 
case  on  proof  of  the  policy  of  Insurance,  anj 
the  evidence  of  C.  F.  Watklns,  a  surgeoo 
employed  at  the  Brainerd  hospital,  to  the  ef- 
fect that  the  insured  was  brought  to  the  hos- 
pital on  the  13th  day  of  August,  1902.  of- 
fering from  a  wound  Inflicted  by  a  bnlie: 
from  some  firearm,  the  caliber  of  which  he 
was  unable  to  state.  The  wound  was  in  t^e 
upper  part  of  the  thigh,  and  produced  a 
double  comminuted  fracture  of  the  femur  cr 
thigh  bone.  That  insured  died  at  the  hos- 
pital on  August  18,  1902,  from  the  direct  re- 
sult of  the  gunshot  wound  Just  described. 
Defendant  introduced  In  evidence  the  proof* 
of  death  and  loss  furnished  the  company.  In 
these  proofs  was  the  affidavit  of  David  V. 
Shields,  guardian  of  the  infant  plaintiffs,  set- 
ting forth  that  "Stevens  was  at  the  time  of 
his  death  a  passenger  brakeman  on  theNarth- 
ern  Pacific  Hallway;  that  at  the  time  of  the 
injury  he  was  performing  his  duties  as  pai- 
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senger  brakeman;   that  be  bad  abortly  be- 
fore ejected  a  negro  from  tbe  train,  wbo, 
soon  after  being  ao  pot  off  the  train,  abot 
tbe  brakeman,  Stevens."    Further  on  in  the 
same  affidavit  was  ;aie  following  statement: 
*ln  tbe  performance  of  hla  duties,  it  became 
neceasary  for  Brakeman  Stevens  to  eject  a 
colored  passenger  wbo  refused  to  pay  blB 
fare.    After  being  put  otT  tbe  train,  be  abot 
Stevens  with  a  46  Colt's  army  revolver.    He 
fell  at  once,  and  was  unable  to  move  with- 
out assistance.    He  had  to  be  carried  to  tbe 
baggage  car.    He  died  at  tbe  Bralnerd  boa- 
pital  of  tbe  Northern  Faclflc  Railway  C!om- 
pany,  at  Bralnerd,   Minnesota."     Accompa- 
nying these  proofs,  and  a  part  thereof,  was 
the  affidavit  ot  laaac  D.  Worden  to  tbe  effect 
that  be  was  present  when  Stevens  was  shot, 
and  was  a  witness  to  tbe  shooting;  "that  tbe 
decedent  was  injured  in  tbe  upper  part  of 
tbe  left  thigb  by  a  ballet  from  a  45  Oolt's 
army,  revolver,  shot  by  another  person;  that 
Stevens  fell  at  once,  and  was  unable  to  move 
or  help  himself;  that  tbe  visible  mark  of  tbe 
injury  was  a  bole  in  tbe  back  part  of  tbe 
thigh  large  enough  to  put  one's  thumb  into." 
Defendant  had  R.  M.  Poindezter  sworn  as  a 
witness,  wbo  testified  that  be  was  a  clerk  in 
the  United  States  mall  service,  and  was. on 
the  train  the  night  Stevens  was  shot.     "I 
remember  the  occasion  of  tbe  attempt  to 
expel  or  eject  certain  persona  from  tbe  train 
at  or  near  Bismarck,  North  Dakota,  on  An- 
gust  12,  1902.    At  that  time  I  was  alone  in 
the  mail  car,  and  had  charge  of  receiving  and 
distributing  letters  in  tbe  car  without  any 
assistance.    I  heard  some  one  passing  along 
on  top  of  the  car  over  my  bead.    Before  that 
the  train  was  pulled  down  inside  the  yards- 
pulled  out  a  ways  from  Bismarck.     I  step- 
ped to  tbe  door  to  see  what  was  up,  and  saw 
somebody  passing  on  the  north  side  of  tbe 
train,  and  also  heard  somebody  coming  up  on 
the  south  side,  and  somebody  on  the  roof. 
As  I  went  to  the  door  on  the  north  side,  and 
stood  there  a  short  time,  I  heard  a  pistol 
shot;  and,  as  I  heard  It,  I  could  not  see  who 
fired  It    It  was  right  in  front  of  the  engine. 
Then  I  started  to  go  to  the  south  side  of  the 
car  to  look  out  of  that  door;   and  Just  as  I 
got  to  the  door  I  heard  another  shot,  and  I 
looked  out,  and  saw  some  person  stop,  wheel 
around,  and  kind  of  step  forward,  and  saw 
a  flash,  and  heard  Stevens  says  'Stop,'  he  was 
shot.     I   remember   his   language— what   he 
said.    He  said:    'Flag  her  down,  boys.    I  am 
shot.'    I  beard  the  report  of  the  pistol.    Q. 
Did  you  hear  Stevens  say  anything  just  prior 
to  tbe  shot,  to  the  people  that  he  was  chas- 
ing or  ejecting  from  the  train?    A.  Only  as 
be  came  up  to  tbe  side  of  the  car  be  helloed, 
•Get  off  from  there.'"    D.  W.  Shields  testi- 
fied in  rebuttal  that  he  was  tbe  guardian  of 
tbe  minor  plaintillB,  that  tbe  proofs  of  death 
and   loss  were  prepared  by  plaintiffs'  attor- 
neys on  blanks  furnished  by  tbe  company, 
and  that  he  signed  them  at  the  attorneys' 
request.    At  the  time  the  proofs  were  mailed 


and  forwarded,  be  bad  no  personal  knowl- 
edge whatever  of  tbe  matters  therein  stated. 
All  knowledge  be  then  had  was  what  had 
been  told  him  by  others.  At  the  dose  of  the 
testimony,  defendant's  coanael  moved  tbe 
court  to  direct  a  verdict  for  plaintiffs  for  $200 
and  interest,  only.  The  motion  was  denied, 
and  tbe  case  submitted  to  tbe  Jury,  which 
returned  a  verdict  for  plaintiffs  for  the  full 
amount  claimed.  Defendant  moved  that, 
notwithstanding  the  verdict,  plaintiffs  have 
Judgment  for  $200  and  interest  and  costs, 
and  no  more,  which  motion  was  denied. 
This  appeal  is  from  tbe  Judgment  entered  on 
tbe  verdict. 

The  assignmentt  of  error  present  a  single 
question  for  our  determination.  Was  there 
sufficient  evidence  to  Justify  the  submission 
of  this  case  to  the  jury,  or  should  tbe  court 
have  directed  a  verdict,  on  defendant's  mo- 
tion, for  the  sum  of  $200  only?  In  the  con- 
dition of  tbe  pleadings,  plaintiffs  made  a 
prima  facie  case  by  proof  of  tbe  contract  of 
Insurance,  and  tbe  fact  that  the  insured  died 
from  the  effect  of  the  gunshot  wound.  Tbe 
presumption  of  law  is  that  the  wound  was 
accidentally,  and  not  illegally,  inflicted. 
Lampkln  ▼.  Ina.  Co.  (Colo.  App.)  52  Pac.  1040; 
Jones  V.  Accident  Ass'n  (Iowa)  61  N.  W.  485; 
Accident  Ins.  Co.  r.  Bennett  (Tenn.  Sup.)  16 
S.  W.  723,  25  Am.  St  Rep.  685;  Travellers' 
Ins.  Co.  V.  McCtonkey,  127  U.  S.  661,  8  Sup. 
Ct  1360,  32  L.  Ed.  308;  Peck  v.  Accident 
Ass'n  (Sup.)  6  N.  Y.  Supp.  215;  1  Cyc.  289. 
The  burden  was  then  upon  tbe  defendant  to 
show  that  its  liability  was  avoided  because 
the  injury  resulting  in  the  death  of  tbe  as- 
sured was  intentionally  inflicted  by  another 
person,  as  alleged  In  ita  answer.  Lampkln  v. 
Ins.  Co.,  62  Pac.  1040,  11  Colo.  App.  249; 
Travelers'  Ins.  Co.  v.  Wyness  (Ga.)  34  S.  B. 
113;  Cobum  ▼.  Ins.  Co.,  145  Mass.  226,  13 
N.  E.  604;  Ouldenklrch  t.  Accident  Ass'n 
(City  Ct  N.  Y.)  5  N.  Y.  Supp.  428;  Home 
Benefit  Ass'n  v.  Sargent  142  U.  S.  691,  12 
Sup.  Ct  332,  86  L.  Ed.  1160;  Jones  v.  Acci- 
dent Ass'n  (Iowa)  61  N.  W.  485;  Goldschmidt 
T.  Ins.  Co..  102  N.  Y.  480,  7  N.  E.  408;  CroiiU- 
blte  T.  Ins.  Co.,  75  Wis.  116,  4.T  N.  W.  731. 
17  Am.  St.  Rep.  184;  1  Cyc.  290,  and  cases 
cited. 

Tbe  clause  in  the  policy  sued  upon  excus- 
ing defendant  from  full  liability  in  case  death 
resulted  from  injuries  intentionally  inflicted 
Is  Inserted  by  way  of  proviso.  The  rule  of 
pleading  Is  that  stipulations  added  to  the 
principal  contract  which  are  intended  to 
avoid  the  defendanfa  promise  by  way  of  de- 
feasance or  excuse,  must  be  pleaded  In  de- 
fense; and,  where  the  defendant  intends  to 
rest  its  defense  upon  a  fact  which  Is  not  In- 
cluded in  the  allegations  necessary  to  the 
support  of  tbe  plalntifTs  case,  It  must  set  it 
out  in  precise  terms  in  tbe  answer.  Cobum 
T.  Ins.  Co.,  145  Mass.  226,  13  N.  H  604. 

PlalntifTs  complaint  stated  a  cause  of  ac- 
tion without  averments  negativing  tbe  nro- 
vlso  upon  which  defendant  rell- 
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liability,  and,  as  aald  by  tbe  Massachusetts 
court,  "In  the  case  at  bar  the  policy  is  gen- 
eral, and  insures  against  death  or  injury  by 
external,  violent,  and  accidental  means.  It 
is  made  subject  to  certain  agreements  and 
conditions  annexed  thereto.  The  occurrence 
of  these  conditions  is  to  operate  to  defeat  the 
policy,  and  this  should  be  shown  by  the  party 
relying  upon  them."  Defendant  has  followed 
this  rule  of  pleading,  and  expressly  alleged 
tn  its  answer  that  the  death  of  Mr.  Stevens 
was  produced  through  the  intentional  act  of 
another,  and  it  has  therefore  imposed  upon 
Itself  the  burden  of  proving  the  substantive 
fact  which  it  was  required  to,  and  did,  aver 
in  Its  pleading.  Freeman  v.  Ins.  Co.,  144 
Mass.  572,  12  N.  E.  372;  Guldenklrch  v.  Ac- 
cident Ass'n  (City  Ct.  N.  Y.)  5  N.  Y.  Supp. 
428;  Slocovlch  v.  Ins.  Co.,  108  N.  Y.  56,  14 
N.  E.  802;  Anthony  v.  Accident  Ass'n,  162 
Mass.  354.  38  N.  E.  973,  .20  L.  R.  A.  406,  44 
Ani.  St  Kep.  367;  2  Enc.  of  Evidence,  794. 
With  the  burden  of  proof  upon  the  defendant 
to  show  that  the  Insured  died  from  injury  in- 
tentionally Inflicted,  ought  the  Judge  to  have 
Instructed  the  Jury  that  the  burden  was  sus- 
tained, as  a  matter  of  law?  "It  Is  not  often, 
where  a  party  has  the  burden  of  proving  a 
fact  by  the  testimony  of  witnesses,  that  the 
Jury  can  be  required  by  the  court  to  say  that 
the  fact  is  proved.  They  may  disbelieve  the 
witnesses.  If  the  conclusion  is  to  be  reached 
by  drawing  iiJferences  of  fact  from  other 
facts  agreed,  ordinarily  the  Jury  alone  can 
draw  these  inferences.  It  Is  only  when  no  in- 
ferences are  possible,  except  those  which  lead 
to  one  conclusion,  that  the  Jury  can  be  re- 
quired to  find  a  proposition  affirmatively  es- 
tablished." Anthony  v.  Accident  Ass'n,  162 
Mass.  354,  88  N.  B.  973,  26  L.  K.  A.  406,  44 
Am.  St  Hep.  367.  That  the  person  who  shot 
tbe  Insured  in  this  case  intended  to  do  so 
must  not  only  be  an  inference  arising  from 
the  facts  proven,  but  any  other  Inference 
must  be  excluded  by  the  proofs.  The  city 
court  of  Brooklyn  had  before  It  for  considera- 
tion this  same  question,  under  facts  and 
pleadings  closely  analogous.  Concerning  it 
they  said:  "If  a  man  does  an  injury,  it  does 
not  follow  as  a  matter  of  law  that  such  in- 
jury Is  Intentional;  and,  in  civil  and  crim- 
inal cases,  intention  Is  a  question  of  fact,  to 
be  Inferred  from  the  act  itself  and  surround- 
ing circumstances.  In  this  case,  where  the 
burden  of  proof  was  on  the  defendant,  it 
would  not  have  been  right  for  the  court  to 
draw  Inferences  from  the  testimony  as  to 
what  took  place  in  the  hall  when  Gulden- 
klrch was  shot  The  question  was  one  pe- 
culiarly within  the  province  of  the  Jury, 
whose  duty  It  is  to  weigh  testimony  and 
draw  conclusions  therefrom."  GuUlenkirch 
▼.  Accident  Ass'n  (City  Ct  N.  Y.)  5  N.  Y. 
Supp.  428.  The  proofs  in  the  case  at  bar 
are  consistent  with  the  theory  that  the  shoot- 
ing of  Brakeman  Stevens  was  the  intentional 
act  of  a  third  person,  but  they  are  not  In- 
consistent with  a  nonintentlonal  Injury.  A 
question,  therefore,   was  presented   for  the 


Jury's  consideration;  and  the  a 
rules  above  stated,  could  not  i 
ter  of  law,  that  the  injury  wa 
inflicted.  The  witness  Poir 
some  one  on  the  top  of,  the  n 
Stevens'  "Hello,  'Get  off  fron 
heard  a  shot  fired  Id  front  < 
From  the  form  of  narrative,  it 
that  tbe  person  on  top  of  tb 
whom  Stevens  directed  bis  rei 
on  tbe  car  when  the  shot  in  fi 
gine  was  fired.  This  shot.  It 
sume,  was  fired  by  some  one  i 
plained  purpose— possibly  to  fri 
son  on  top  of  the  mail  car.  T 
dence  whether  the  person  on  tl 
down  onto  the  ground  before  1 
Stevens,  or  that  it  was  this  pe 
the  second  time.  Whether  it 
a  trainman,  or  a  passenger, 
wheeled  around,  and  kind  o: 
ward"  before  the  shot  was  fit 
do  not  disclose;  nor  do  they  < 
was  the  person  whose  action 
scribed  who  fired  the  shot  N( 
cessity  for  the  shooting  is  sho 
Intentionally  done,  what  was  t 
may  have  been  an  accidental 
the  first  one,  may  have  been  fi 
some  one.  and  without  the  li 
Jure.  Were  both  shots  fired 
person  7  At  the  time  the  last 
where  was  Stevens  standing 
to  the  shooter,  and  what  wai 
Who  else  was  present?  Did  tl 
any  reason  for  protecting  himi 
impending  assault  either  fro 
from  any  other  member  of  tl 
Had  he  any  grievance  again 
standing  near  Stevens?  Did 
take  place  after  dark  or  In  the 
cotirt  could  not  presume  that,  1 
man  Stevens  ordered  some  o 
from  there,"  that  person  lnt< 
Stevens.  Neither  can  It  be  sai 
Stevens  was  walking  along 
train,  on  which  was  supposed 
or  tramps,  a  tramp  shot  him. 
devoid  of  circumstances  tendi 
Intentional  shooting,  unless  it  ii 
from  the  fact  of  shooting  aU 
that  there  is  no  evidence  In  1 
who  did  the  shooting,  or  of 
the  party  to  especially  single 
Stevens  for  a  target;  that  St 
in  the  act  of  making  any  hosi 
tion  toward  the  individual  wh( 
and  there  is  no  evidence  of  ai 
conduct  on  his  part  having  a  ni 
to  provoke  an  assault  or  exc 
anger  or  revenge;  and  that  the 
are  reconcilable  with  an  acci< 
—we  think,  brings  the  case  fa 
principle  upon  which  the  fi 
turned:  Association  v.  Drumr 
N.  W.  562;  Richards  v.  Tra^ 
(Cal.)  26  Pac.  762.  23  Am.  St  I 
V.  Ins.  Co.  (Mich.)  32  N.  W. 
Rep.  013;  Keene  v.  Accident  A 
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149,  36  N.  B.  891.  That  the  Injury  was  In- 
tentionally Inflicted  wlU  not  be  presumed 
fcom  tbe  mere  proof  of  the  shooting.  See 
Xja-wBon's  Presumptive  Evidence,  331;  Peo- 
ple V.  Plath,  100  N.  Y.  590,  3  N.  E.  790,  53 
Am.  Rep.  236;  People  y.  Landman  (Cal.)  37 
Pac.  518;  State  v.  Debolt  (Iowa)  73  N.  W. 
500;  Patterson  v.  State  (Ga.)  11  S.  E.  C20, 
21  Am.  St.  Rep.  152.  In  this  last  case  It  Is 
siild:  "The  particular  Intent  charged  must 
be  proved  to  the  satisfaction  of  the  jury,  and 
no  intent  of  law,  or  mere  legal  presumption 
differing  from  the  Intent  in  fact,  can  be  al- 
lowed to  supply  the  place  of  the  latter." 

It  Is  urged  in  this  case  that  the  proofs  of 
death  which  were  otTered  In  evidence  by  de- 
fendant established  the  fact  prima  facie  that 
the  insured  was  Injured  by  the  act  of  a  ne- 
gro whom  he  tiad  ejected  from  the  train. 
Appellant  relies  largely  upon  the  evidential 
value  of  these  preliminary  proofs  as  estab- 
lishing an  Intentional  shooting.  They  were 
made  by  the  guardian  of  tbe  plaintiffs  en- 
tirely upon  hearsay.  The  statements  were 
made  to  convey  to  the  indemnitors  the  in- 
formation that  an  event  bad  happened  which 
entitled  the  beneflclaries,  under  tbe  insurance 
contract,  to  Indemnity,  because  the  Insured 
had  lost  his  life  through  external,  violent, 
and  accidental  causes.  Their  purpose  was 
effected,  both  as  to  the  Insurer  and  the  in- 
sured, when  the  company  was  advised  of  the 
fact  of  the  accident,  and  the  circumstances 
surrounding  it.  Recitals  in  preliminary 
proofs  of  death,  based  upon  hearsay,  and  con- 
veying mere  conclusions,  which,  in  their 
nature,  must  have  been,  and  were  under- 
stood as,  based  upon  hearsay,  so  far  as  the 
party  making  them  was  concerned,  cannot 
ordinarily  I>e  considered  as  admissions  or 
estoppels,  80  as  to  prevent  a  showing  of  the 
true  facts  npon  the  trial.  Home  Benefit 
Ass'n  V.  Sargent.  142  V.  8.  691,  12  Sup. 
Ct.  332,  36  L.  Ed.  1160;  Ins.  C!o.  T.  Schmidt, 
40  Ohio  St.  112;  Bentz  v.  Ass'n,  iO  Minn. 
202.  41  N.  W.  1037,  2  U  R.  A.  784;  2  Bacon's 
Ben.  Soc.  {  472.  But  heic  the  recital  In  the 
proof  of  death  that  dece.isod  was  shot  by  a 
negro  whom  he  bad  ejected  from  tbe  train 
is  not  prima  facie  evidence,  or  any  evidence 
at  all,  in  favor  of  the  defendant  company, 
that  the  insured  was  shot  by  a  negro,  oi 
that  he  had  ejected  a  negro  from  the  train 
and  was  shot  by  him;  and  it  could  not  be 
relied  upon  by  defendant  as  proof  of  such 
matters  even  in  the  absence  of  any  evidence 
from  tbe  plaintiff  tending  to  contradict  the 
statement.  Such  statements  are  received  to 
prove  matters  therein  recited,  upon  the  the- 
ory that  they  are  in  the  nature  of  admissions 
against  one's  interest.  2  Bacon,  Ben.  Soc 
{  471,  and  cases  cited. 

A  guardian  cannot  make  admissions  against 
the  interests  of  his  wards.  This  action  la 
being  prosecuted  by  and  In  the  name  of  the 
minor  children  of  the  deceased,  and  they  are 
represented  in  the  action  by  a  guardian  to 
protect  their  interests,  and  not  to  make  ad- 
missions against  their  Interests,  whereby 
87  N.W.-66 


ttielr  Interests  may  be  jeopardized.  If  the 
insured  did  not  In  fact  eject  a  negro  from  the 
train,  and  was  not  in  fact  shot  by  the  negro 
80  ejected,  the  guardian  of  tbe  minors  (bene- 
ficiaries under  the  policy)  could  not  make 
an  admission  that  such  were  the  facts,  and 
bind  bis  wards  by  an  admission  contrary  to 
the  truth;  while,  on  the  other  hand,  if  their 
parent  was  shot  by  a  negro  he  had  ejected 
from  the  train,  this  was  a  link  in  the  ciialu 
of  circumstantial  evidence  tending  to  show 
an  Intentional  Injury,  which  defendant  as- 
sumed the  burden  of  proving  by  competent 
evidence,  and  it  could  not  be  proven  by  an 
admission  of  the  guardian,  based  alone  on 
hearsay,  made  In  another  proceeding,  and 
without  consideration  of  the  possible  Issues 
here  presented.  In  Wright  v.  Miller,  7  N. 
Y.  Ch.  25G,  202,  the  court  said:  •'The  answer 
of  an  Infant,  by  his  guardian,  Is  in  truth  the 
answer  of  tiie  guardian,  and  not  of  the  in- 
fant; hence  the  infant  is  not  bound  by  his 
answer,  it  cannot  be  read  against  him,  and 
no  decree  can  be  made  on  the  admission  of 
facts  which  it  contained.  Where  there  are 
infant  defendants,  and  it  is  necessary,  in 
order  to  entitle  the  complainant  to  the  relief 
he  prays,  that  certain  facts  should  be  t)efore 
the  court,  such  facts,  although  they  might  be 
the  subject  of  admission  on  the  part  of  tbe 
adults,  must  be  proved  against  the  Infants." 
Seaton  v.  Tohlll  «3olo.  App.)  53  Pac.  170; 
PhilUpB  T.  Dusenberry,  8  Hun,  348;  Sher- 
mon  V.  Wright.  49  N.  Y.  227.  In  Laidley  v. 
Kline,  8  W.  Va.  218,  it  is  said  that  infants 
are  deemed  and  taken  to  be  incapable  of 
making  contracts  or  admissions  in  civil  trans- 
actions, ordinarily,  that  are  binding  upon 
them.  In  Seaton  v.  Tohlll  (Colo.  App.)  53 
Pac.  170,  it  is  said:  "The  rule  is  well  settled 
that  an  Infant  cannot  be  bound  by  the  ad- 
missions of  his  guardian,  unless  they  are  for 
his  benefit,  nor  by  his  errors  or  omissions 
in  his  answer  and  pleadings.  Tbe  court  will 
suffer  no  advantage  to  be  taken  of  those 
acting  in  the  infant's  behalf,  to  the  detriment 
of  the  Infant."  Lloyd  v.  Klrkwood,  112  111. 
338;  Hutchinson  v.  McLaughlin  (Colo.  Sup.)  25 
Pac.  317,  11  L.  R.  A.  287;  Dalngerfleld  v. 
Smith,  83  Va.  91,  1  S.  B.  699;  Rarick  v. 
Vandevler  (Colo.  App.)  52  Pac.  743;  Cooper  v. 
May  hew,  40  Mich.  528;  1  Enc.  of  Evidence, 
460,  568,  and  note;  1  Am.  &  Eng.  Enc.  L. 
678,  and  cases  cited. 

Upon  the  entire  evidence,  we  think  the 
case  was  properly  submitted  to  the  Jury. 
The  Judgment  appealed  from  Is  affirmed. 
All  concur. 

STATE  ex  rel.  REGISTER  t.  McGAHEY. 

(Supreme  Court  of  North  Dakota.     Dec.  14, 

1903.) 

CRIMINAL  CONTEMPT— RESISTANCE  TO  ORDER 

OF  COURT— SEARCH  WARRANT— LIQUOR 

NUISANCE— ABATEMENT. 

1.  Resistance  willfully  offered  b^  any  person 

to  the  lawful  order  of  the  court  is  punishable 

as  a  criminal  contempt,  under  subdivision  4,  | 

5932,   Rev.   Codes   ISUy.      One   cannot   be   con- 

Ticted  under  this  statute  of  the  w" 
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ance  of  a  search  warrant  of  which  he  had  no 
notice  or  knowledge  at  the  time  the  resistance 
was  made. 

2.  The  order  or  process  of  the  court,  resist- 
ance of  which,  when  willfully  oCFcred,  is  punish- 
able as  a  contempt,  must  be  a  "liiwful  order  or 
process."  Consequently  resistance  of  an  order 
or  warrant  for  search,  yoid  for  want  of  au- 
thority in  the  court  to  issue  it,  is  not  punish- 
able as  a  contempt. 

3.  In  actions  for  the  abatement  of  lienor  nui- 
sances, a  search  warrant  may  issue  "if  an  af- 
fidarit  shall  be  presented  to  the  court  or  judge, 
stating  or  showing  that  intoxicating  liquor,  par- 
ticularly describing^  it,  is  kept  for.  sale,  or  is 
sold,  bartered  or  given  away  on  the  premises, 
particularly  describing  the  same,  where  said 
nuisance  Is  located."  An  affidavit  made  upon 
information  and  belief,  and  not  otherwise  cor- 
roborated, does  not  "state  or  show"  the  facts 
required,  and  confers  no  jurisdiction  upon  the 
court  to  issue  a  search  warrant,  under  section 
7605,  Rev.  Codes  1899. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bnrlelgb 
County;   Winchester,  Judge. 

Arthur  E.  McOahey  was  convicted  of  con- 
tempt, and  appeals.    Reversed. 

3.  Q.  Hamilton  and  A.  T.  Patterson  (Tracy 
R.  Bangs,  of  counsel),  for  appellant  George 
M.  Register,  State's  Atty.,  and  F.  H.  Regis- 
ter, for  respondent. 


COCHRANE,  J.  Appellant  after  hearing, 
was  adjudged  guilty  of  contempt  in  that  "he 
willful^  resisted  the  execution  of  a  search 
warrant  [described],  and  willfully  resisted 
George  A.  Welch,  sheriff  of  Burleigh  county. 
In  making  search  of  the  premises,  particu- 
larly described  In  said  search  warrant  in  the 
basement  of  the  Northwest  Hotel,  In  Bis- 
marck, in  said  Burleigh  county,"  and  was 
sentenced  to  30  days'  Imprisonment  in  the 
county  jail,  and  to  pay  a  fine  of  $200,  and,  in 
case  the  fine  was  not  paid,  then  to  30  days' 
additional  imprisonment  after  the-  expiration 
of  the  first  30  days.  He  appeals  from  the 
judgment  The  search  warrant  the  execu- 
tion of  wblcb  be  was  convicted  of  resisting, 
was  issued  in  aid  of  an  equitable  action  to 
abate  an  alleged  liquor  nuisance,  begun  by 
the  state's  attorney  of  Burleigh  county,  un- 
der the  provisions  of  section  7605,  Rev.  (jodes 
1S99,  in  which  action  appellant  was  named 
as  one  of  the  defendants.  The  complaint  in 
the  action  was  verified  by  the  affidavit  of  the 
state's  attorney,  to  the  effect  "that  the  same 
is  true,  to  his  best  knowledge,  information, 
and  belief."  The  affidavit  for  search  war- 
rant was  also  made  by  George  M.  Register, 
state's  attorney,  and  Its  averments  are  all 
made  on  information  and  belief,  and  none  of 
them  are  sworn  to  positively.  Upon-  this 
hearsay  foundation  an  alleged  search  war- 
rant was  Issued  by  the  court,  directed  and 
delivered  to  the  sheriff  of  the  county,  recit- 
ing the  papers  upon  which  it  was  based,  and 
commanding  the  sheriff  at  the  time  of  serv- 
ing the  Injunction  to  diligently  search  the 
premises  described,  and  carefully  invoice  the 
articles    found    therein,   and   if.    uiion    such 

f  1.  See  Contempt,  voL  lOt  Cant.  Dig.  |  tL 


search,  intoxicating  liquors  of  any  ki3<l 
should  be  found,  to  take  tbe  same  into  bs 
custody,  and  securely  hold  the  same  to  abid? 
the  final  order  or  judgment  In  tbe  actios, 
and  also  to  take  and  hold  possession  of  tbe  dt- 
Bcribed  premises,  and  keep  the  same  dosed, 
until  final  judgment  in  tbe  action.  The  sher- 
iff on  the  night  of  January  31,  1903,  entned  a 
room  in  the  basement  of  the  Northwest  Ho- 
tel for  the  purpose  of  serving  the  papen  In 
this  case  upon  tlie  defendants  named,  and 
otherwise  performing  the  commands  of  tbr' 
search  warrant  The  sheriff  thus  descrIbf-< 
what  occuiTed:  "I  found  tbe  defendant  Uc- 
Oahey  In  one  of  tiie  rooms  of  tbe  basemait- 
the  third  room  from  the  barber  sbop,  ea^^t. 
He  was  standing  alongside  the  table.  Tbern 
were  some  bottles  partly  filled  wltb  Val  Blati 
beer.  I  reached  for  a  bottle  of  beer,  an'. 
took  It  In  my  hand.  Tbe  defendant  knocke  j 
a  glass  of  beer  from  the  table  with  one  haniL 
and  grabbed  the  bottle  with  bis  other  has'L 
and  tried  to  take  this  bottle  from  me.  Wt 
both  had.hold  of  tbe  bottle,  and  wrestled  for 
possession  for  some  little  time,  orer  chain:. 
tables,  and  whatever  was  In  the  way.  1 
finally  got  possession  of  tbe  bottle.  I  tcM 
him  several  times  to  let  go  of  the  bottle  I 
told  blm  I  would  have  him  arrested.  He  did 
not  say  anything  to  me  at  all.  I  served  tbe 
summons,  complaint  afiidavlt,  InJuneUona: 
order,  and  search  warrant  there  att&t  the 
scuffiing  was  done.  From  tbe  time  I  mad' 
service  of  the  papers  upon  McGahey,  ain! 
until  he  went  out  of  tbe  basement,  he  dM 
not  do  anything— only  stand  around  and  tal!; 
—and  refused  to  leave  the  place." 

The  defendant.  In  answer  to  interrogato- 
ries propounded  to  him  in  the  contempt  pro- 
ceedings, testified:  That  he  knew  George  A. 
Welch  Iiad  been  elected  sheriff  of  Bnrlelgb 
county,  and  bad  been  acting  as  such  sincr- 
January  5,  1903.  That  he  was  served  bv 
said  sheriff  with  copies  of  the  summons  and 
complaint,  afiidavlt,  Injunctlonal  order,  and 
search  warrant  on  the  night  In  question,  aft- 

I  er,  and  not  before,  the  supposed  reslstancv 
testified  to  by  Mr.  Welch.  That  Mr.  Welci 
began  to  search  before  he  served  any  papers 
of  any  kind,  and  served  the  papers  after  tbe 
alleged  resistance,  when  defendant  said  to 
him,  "'If  you  have  a  right  to  search  tfaL« 
place,  where  Is  your  warrant?*  Then  he 
handed  me  tbe  papers,  and  I  took  them  and 
placed  them  on  the  table."    That  he  did  no: 

I  know  that  tbe  sheriff  had  authority  to  search 
the  premises,  and  to  seize  and  take  into  bis 
possession  Intoxicating  liquors  found  ui>on 
the  premises.  There  was  a  bottle  on  the  ta- 
ble, and  both  the  sheriff  and  defendant  reacb- 

I  ed  for  It  at  the  same  time.  Defendant  did 
not  then  know  that  Mr.  Welch  had  any  right 
to  the  possession  of  It,  as  he  had  shown  no 
papers,  nor  read  any;  and  defendant  tes- 
tified: "1  did  not  know  he  was  acting  in 
the  capacity  of  sheriff  of  Burleigh  county  at 
that  time,  and  he  did  not  so  state  to  me. 
Some  of  the  contents  of  tbe  bottle  spilled  in 
my  effort  to  retain  possession  of  It."     Ap- 
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pellant  did  not  Interfere  with  or  resist  the 
otBcer  in  the  search  after  being  made  aware 
by  the  sheriff  that  he  was  armed  with,  and 
attempting  to  execute,  a  search  warrant. 
None  of  these  statements  of  the  defendant 
were  contradicted.  The  record  clearly  shows 
that  appellant,  at  the  time  of  the  acts  char- 
ged to  him  as  a  contempt,  was  In  a  room  In 
the  Northwest  Hotel,  which  the  complaint  al- 
leges be,  with  another,  "kept,  nsed,  and  main- 
tained," and  therefore  a  place  where  he  had 
a  right  to  be  for  all  lawfnl  purposes,  and  a 
place  the  sheriff  had  no  right  to  enter,  ex- 
cept on  invitation,  or  as  authorized  by  legal 
process,  neither  of  which  had  been  furnished 
him;  that  the  sheriff  entered  this  room,  and 
sought  to  take  possession  of  a  bottle  on  the 
table,  without  showing  that  be  had  any  right 
to  enter  or  to  Interfere  with  anything  In  the 
room.  Appellant  naturally  resisted  this  seem- 
Ing  trespass,  and  exhibited  as  strong  a  de- 
sire for  and  hold  upon  the  Val  Blatz  as  did 
the  sheriff,  nntll  the  law  officer  wrested  It 
from  the  possession  of  appellant;  and  then 
appellant  was  notllled  that  the  sheriff  was 
acting  officially,  in  the  discharge  of  duty, 
wben  all  Interference  on  the  part  of  appel- 
lant ceased.  The  acts  constituting  criminal 
contempt  are  classified  In  section  6082,  Rev. 
Codes  1890;  and  the  acts  of  appellant,  found 
to  l>e  a  contempt  In  this  case,  unless  within 
the  terms  of  subdlTlslon  4  of  this  section,  are 
not  punishable  as  such.  The  statute  reads  as 
follows:  "Bvery  court  of  record  shall  hare 
power  to  punish  as  for  a  criminal  contempt 
persons  guilty  of  any  of  the  following  acts 
and  no  other:  •  •  •  Snbd.  4.  Resistance 
wilfully  offered  by  any  person  to  the  lawful 
order  or  process  of  the  court."  The  other 
subdirlsions  of  this  section  can  have  no  ap- 
plication to  the  facts  of  this  case;  so,  If  the 
appellant  has  not  violated  the  subdivision 
quoted,  bis  conviction  was  erroneous  and 
mast  be  reversed. 

Assuming,  for  tbe  purposes  of  this  opin- 
ion, that  a  search  warrant  Is  an  "order  or 
process  of  the  court,"  within  the  meaning  of 
this  statute,  the  resistance  of  which  may  be 
punishable  as  a  contempt,  when  It  Is  will- 
fully offered,  and  when  tbe  order  or  process 
Is  lawful,  nevertheless  tbe  conviction  In  this 
case  cannot  be  sustained.  Tbe  resistance, 
under  this  statute,  must  have  been  willfully 
offered.  The  term  "willful,"  when  applied  to 
the  intent  with  which  an  act  is  done,  Implies 
a  purpose  or  willingness  to  commit  tbe  act. 
Section  T713,  Rev.  Codes  1899;  Freeman  v. 
City  of  Huron,  8  S.  D.  438,  66  N.  W.  928.  It 
goes  without  saying  that  one  cannot  form 
tbe  purpose  to  resist  an  order  or  warrant  of 
which  be  has  no  knowledge  or  notice  what- 
ever. The  uncontradicted  evidence  In  this 
case  shows  that  appellant  had  no  notice  or 
knowledge  that  the  sherUf  was  armed  with 
tiie  warrant  when  he  seized  and  sought  to  re- 
tain possession  of  the  bottle.  The  sheriff  bad 
not  exhibited  his  warrant,  or  made  any  men- 
tion that  he  bad  one  In  his  possession,  or 
that  be  was  acting  under  Its  authority.    The 


resistance,  therefore,  was  no  resistance  of 
the  warrant,  willfully  made.  Horan  v.  State, 
7  Tex.  App.  183;  Johnson  v.  State,  26  Tex. 
117;  U.  S.  v.  Thiklepaugh,  28  Fed.  Cas.  193; 
State  V.  Powner,  8  Vt.  424,  30  Am.  Dec.  482; 
State  V.  O&rpenter,  54  Vt  651;  State  v. 
rhlpps,  84  Mo.  App.  400. 

The  conviction  In  this  case  was  erroneous 
for  the  further  reason  that  the  order  or  war- 
rant which  appellant  Is  accused  of  having  re- 
sisted was  not  a  lawful  order  or  warrant 
It  was  issued  without  authority  of  law,  and 
was  wholly  void.  The  authority  for  a  senrcli 
warrant  In  equitable  actions  to  abate  liquor 
nuisances  Is  found  In  section  7605,  Rev.  Codes 
1899.  The  pertinent  portion  of  that  section 
reads  as  follows:  "The  Attorney  General, 
his  assistant,  state's  attorney,  or  any  citizen 
of  the  county  where  such  nuisance  exists  or 
is  kept  or  Is  maintained,  may  maintain  an 
action  In  the  name  of  the  state  to  abate  and 
perpetually  enjoin  the  same.  The  Injunction 
shall  be  gi-anted  at  the  commencement  of  the 
action  In  the  usual  manner  of  granting  In- 
junctions, except  that  the  affidavit  or  com- 
plaint or  both,  may  be  made  by  tbe  state's 
attorney.  Attorney  General  or  his  assistant 
upon  information  and  belief;  and  no  bond 
shall  be  required:  and  if  an  affidavit  shall  be 
presented  to  the  court  or  judge,  stating  or 
showing  that  Intoxicating  liquor,  particular- 
ly describing  the  same.  Is  kept  for  sale,  or  Is 
sold,  bartered  or  given  away  on  the  premises, 
particularly  describing  tbe  same,  where  said 
nuisance  Is  located  contrary  to  law,  the  court 
or  judge  must  at  the  time  of  granting  the 
Injunction  issue  his  warrant  commanding 
the  officer  serving  said  writ  of  injunction,  at 
the  time  of  such  service  to  search  diligently 
the  premises  and  carefully  Invoice  all  the  ar- 
ticles found  therein,  used  In  or  about  the 
carrying  on  of  the  unlawful  business.  *  *  • 
If  such  officer  upon  such  search  shall  find 
upon  such  premises  any  Intoxicating  liquor 
or  liquors  of  any  kind,  he  shall  take  the  same 
Into  his  custody  and  securely  hold  the  same 
to  abide  tbe  final  judgment  In  the  action, 
and  such  ofilcer  shall  also  take  and  hold  pos- 
session of  all  personal  property  found  on  such 
premises,  and  shall  take  and  hold  possession 
of  such  premises  and  keep  the  same  closed 
until  such  final  judgment"  No  authority  Is 
found  In  this  statute  for  the  Issuance  of  tbe 
search  warrant  unless  an  affidavit  is  present- 
ed to  the  court  "stating  or  showing  that  In- 
toxicating liquor,  particularly  describing  the 
same,  Is  kept  for  sale,"  etc.  The  affidavit 
presented  to  tbe  court  In  this  case  did  not 
state  or  show  the  required  facts,  but  merely 
asserted  that  the  state's  attorney  was  in- 
formed and  believed  that  the  facts  did  ex- 
ist The  affidavit  Is  uncorroborated.  It  does 
not  give  the  name  of  the  person  furnishing 
the  Information;  makes  no  statement  as  to 
where  or  how  the  Information  and  belief 
was  obtained,  or  on  what  information  his 
belief  was  founded,  or  whether  It  was  such 
informntlon  as  would  inspire  bell 
mind  of  a  less  credulous  person. 
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hearsay  and  opinion.    Judge  Cooley,  (or  the  | 
Supreme  CJourt  ol  Michigan,  thus  character- 
ized this  form  of  accusation:    "Charges  are 
not  verified  by  an  affidavit  that  somelxidy  U 
Informed  and  believes  they  are  true.    This  la 
mere  evasion  of  the  law.    The  most  Improb- 
able stories  may  be  believed  of  any  one,  and 
the  man  most  free  from  any  reasonable  sus- 
picion of  guilt  is  not  safe  if  he  holds  his  free- 
dom at  the  mercy  of  any  man,  miles  off,  who 
will  swear  that  he  has  been  Informed  and 
believes  in  his  guilt.    It  Is  easy  to  tell  false- 
hoods, and  those  who  are  least  fitted  to  judge 
of  their  credibility   are  generally  the  very 
I)er8ons  who  will  believe  them  because  they 
are  told.    But  to  substantiate  charges,  with- 
in the  meaning  of  the  law,  evidence  to  re- 
quired, and  not  merely  suspicions  or  informa- 
tion or  beliefs."    Swart  v.  Kimball,  43  Mich. 
•151,  5  N.  W.  635.    This  court,  in  Kaeppler  v. 
'  Bank,  8  N.  D.  411,  79  N.  W.  871,  said:    "Is 
such  an  affidavit  a  sufficient  basis  for  an  ar- 
rest, in  this  state?    As  the  application  for 
the  arrest  is  an  ex  parte  proceeding,  and  as  It 
Is  in  derogation  of  personal  liberty,  the  least 
that  can  be  required  is  that  the  applicant 
malce  an  undoubted  prima  facie  case.    Under 
well-settled   general   principles,   this   cannot 
be  done,  In  the  absence  of  statutory  sanction, 
by  an  affidavit  based  upon  Information  and 
belief,  for  the  very  evident  reason  that  such 
affidavit  la   not  competent  evidence.    It   is 
mere  hearsay.    If  the  affiant  were  on  the 
stand,  he  would  not  be  permitted  to  testify 
to  any  such  matter,  and  he  certainly  would 
be  eiiually  restricted  in  an  ex  parte  affidavit, 
where  he  Is  subjected  to  no  cross-examina- 
tion;   and  80  are  the  authorities."    Such  an 
affidavit  is  without  statutory  sanction.    Up- 
on the  plainest  rules  of  statutory  construc- 
tion, an  affldavlt  for  a  search  warrant  is  re- 
quired to  be  made  by  one  with  knowledge 
of  the  facts,  and  by  positive  and  unqualified 
statements  of  their  existence.    This  Is  shown 
by  the  fact  that  the  Legislature,  in  the  same 
clause  of  the  statute,  authorizes  the  issuance 
of  an  injunction  and  search  warrant  in  one 
action,  and  at  the  same  time,  and  provides 
that  when  the  affidavit  or  complaint  for  In- 
Injunctlon  is  made  by  the  state's  attorney. 
Attorney  General,  or  his  assistant  It  may 
be  made  on  information  and  belief,  but  omits 
the  affidavit  for  search  warrant  from  mention 
In  the  proviso;  thus  impliedly  declaring  that 
Information  and   belief   will  not  support  a 
search  warrant.    Sutb.   Stat.  Const   U  325, 
327.     Further,  when  used  to  inaugurate  crim- 
inal  proceedings,    section    7002,    Rev.   Codes 
1899,  permits  the  state's  attorney  to  procure  a 
searcli  warrant  from  a  magistrate  upon  his 
information,  verified  upon  information  and  be- 
lief, when  supported  by  the  signed  and  sworn 
statement  of  a  witness  disclosing  the  facts 
Justifying  a  search;  and  the  statute  provides 
tliat  such  Information,  when  verified  by  the 
state's  attorney  upon  Information  and  belief, 
together  with  such  statement,  shall  have  the 
same  effect  as  If  such  information  had  been 
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T.  Brlggs  (Mich.)  19  N.  W.  189;  Shaw  v. 
Ashford  (Mich.)  68  N.  W.  281;  Ex  parte 
Fkumoto,  120  Cal.  816,  62  Pac.  72S;  Ex 
parte  Vlnlch,  86  Cal.  70,  26  Pac.  628;  Peo- 
ple V.  Smith  (Sup.)  10  N.  T.  Snpp.  589;  Fin- 
lay  T.  Dc  CastroTerde  (Snp.)  22  N.  T.  Sapp. 
716;  Aminon  v.  Kellar  (Sup.)  47  N.  T.  Snpp. 
695.  It  will  fnnalsh  no  foundation  upon 
which  to  build  a  proceeding  for  constructive 
contempt.  Freeman  v.  City  of  Huron,  8  S. 
D.  433,  66  N.  W.  028;  Thomas  v.  People,  14 
Colo.  264,  28  Pac.  326,  9  L.  R.  A.  669;  Young 
T.  Cannon,  2  Utah,  660;  Herdman  t.  State, 
64  Neb.  626.  74  N.  W.  1097;  Batchelder  t. 
Moore,  42  Cal.  412.  It  will  not  sustain  a 
warrant  of  arrest  of  one  thus  accused  of 
crime.  State  v.  Boulter  (Wyo.)  30  Pac.  883; 
Swart  T.  Kimball,  43  Mich.  443,  5  N.  W.  635; 
Ex  parte  Dimmlg  (Cal.)  15  Pac.  619;  People 
T.  Heffron  (Mich.)  19  N.  W.  170;  State  v. 
Gleasou,  82  Kan.  250,  4  Pac.  363;  U.  S.  t. 
Tnreaud  (C.  C.)  20  Fed.  621;  U.  S.  t.  Polite  (D. 
C.)  35  Fed.  59;  Johnson  v.  TT.  S.,  87  Fed.  187, 
30  C.  0.  A.  612.  Neither  can  such  an  affidavit, 
made  upon  Information  and  belief,  furnish  the 
basis  for  a  search  and  seizure,  in  the  face 
of  the  Constitution  and  statutory  safeguarda 
hereinbefore  quoted.  The  affidavit  for 
search  warrant  did  not  state  or  show  the 
facts  required  by  statute  to  be  shown  as  a 
foundation  for  search  warrant,  and  gave  no 
jurisdiction  to  the  court  to  issue  it,  and  the 
warrant  was  therefore  void.  State  v.  Wlm- 
bnsb,  9  B.  C.  309;  Fisher  v.  McGirr,  61  Am. 
Dec.  381;  Hauss  v.  Kohlar,  26  Kan.  640; 
Cumow  y.  Kessler  (Mich.)  67  N.  W.  982; 
People  T.  Pratt,  22  Hun,  800;  People  v. 
HeflTron  (Mich.)  19  N.  W.  170;  Ex  parte 
Dimmlg  (Gal.)  16  Pac.  619;  State  v.  Davis. 
2  N.  D.  461,  472,  61  N.  W.  942.  The  warrant 
being  void  for  want  of  authority  in  the  court 
to  issue  It,  resistance  of  it  could  not  be  a 
contempt,  under  the  statute.  In  re  McCain, 
9  S.  D.  67,  68  N.  W.  163;  Chambers  v.  Oehler 
(Iowa)  77  N.  W.  853;  Com.  v.  Perkins  (Pa.)  16 
AU.  626,  2  L.  R.  A.  228;  State  T.  MUligan 
(Wash.)  28  Pac.  3C9;  Schwartz  t.  Barry 
(Mich.)  61  N.  W.  279;  State  v.  Circuit  Court 
(Wis.)  73  N.  W.  788;  Smith  v.  People  (Colo. 
App.)  29  Pac.  924:  Ex  parte  Flsk,  118  U.  S. 
713,  5  Snp.  Ct  724,  28  L.  Ed.  1117;  In  n 
Ayers.  123  U.  S.  443,  8  Snp.  Ct.  164,  81  L. 
Ed.  216;  Weber  v.  Weber  (Wis.)  63  N.  W. 
757;  State  v.  Davis,  2  N.  D.  461-472,  51  N. 
W.  942. 

Tlie  Judgment  appealed  from  la  reversed. 
AU  concur. 


HUNTEB  V.  McDEVITT  et  at 

(Supreme  Court  of  North  Dakota.    Nov.  30, 

1908.) 

VKNDOR  AND  PORCHASER-OUTSTANDINa  CON- 

TRACT— SPECIFIC  FBRFORUANCB 

—ESTOPPEL. 

1.  One  who  purchases  real  estate  with  notice 
of  SD  outstandmg  contract  of  sale  takes  it  sub- 
ject to  such  contract,  and  may  be  compelled, 
in  an  action  of  specific  performance,  to  convey 
the  same  np<«  the  performance  of  the  conditions 
of  the  contract.     The  decree  in  such  a   case 


[  should  require  the  purchaser  to  pay  to  the  ven- 
I  dee,  from  the  unpaid  purchase  price,  a  suffl- 
I  cieut  amount  to  reimburse  the  latter  for  pay- 
ments made  to  his  vendor. 
I  2.  The  granting  or  refusal  of  a  decree  of  spe- 
\  cific  performance  rests  in  the  sound  discretion 
I  of  the  court.  It  may  grant  or  refuse  the  de- 
'  cree.  or  grant  it  onl^  upon  conditions,  in  view 
{   of  the  equities  peculiar  to  each  case. 

8.  The  holder  of  a  contract  for  the  purchase 
of  real   estate,   who   has   knowledge  that   the 
owner  lias  conveyed  to  another,   and  that  the 
latter,    although    chargeable    with    constructive 
notice  of  bis  contract,  honestly  l>elieves  that  he' 
has  perfect  title,  and,  induced  by  such  belief, 
is  making  valuable  improvements  thereon,  and 
I  yet  makes  no  protest  or  objection  thereto  prior 
;  to  the  institution  of  an  acuon  for  specific  per- 
;   formance  of  the  contract,  is  not  entitled  to  a 
decree  as  against  the  vendee  except  upon  a  con- 
I   dition  that  he  reimburse  the  latter  for   such 
permanent  improvements  as  have  been  placed 
upon  the  premises  prior  to  the  commencement 
of  the  action. 
(Syllabus  by  the  Conrt) 
Appeal  from  District  Court,  Ramsey  Coun- 
ty; John  F.  Cowan,  Judge. 
I      Action  by  James  Hunter  against  John  Mc- 
Devitt  and  others.    Judgment  for  plaintiff. 
j  Defendant  McDevltt  appeals.    Reversed. 

Townsend  &  Denoyer,  for  appellant.  Mc- 
Cloiy,  Bamett  &  Adamson,  for  respondent 

YOUNG,  C.  J.  This  Is  an  action  to  com- 
vel  the  specific  performance  of  the  written 
contract  of  defendant  Coe  to  sell  and  con- 
vey to  the  plaintiff  a  certain  80-acre  tract  of 
land  situated  In  Ramsey  county,  and  to  can- 
cel and  declare  void  a  deed  of  conveyance  of 
said  land  executed  and  delivered  by  said  Ooe 
to  the  defendant  McDevltt  after  he  had  en- 
tered into  the  contract  to  convey  the  same  to 
the  plaintiff.  The  plaintiff  alleges,  in  sub- 
stance, that  the  land  in  question  was  for- 
merly owned  by  Nettie  Coe;  that  upon  her 
death,  which  occurred  on  April  28,  1900,  the 
defendant  Alfred  N.  Coe,  her  husband,  was 
appointed  administrator  of  her  estate,  and 
has  since  acted  as  such;  that  said  estate  does 
not  exceed  In  value  the  sum  of  $5,000,  and 
no  claims  have  been  filed  against  it;  that  the 
said  defendant  Alfred  N.  Coe  Is  the  sole  heir 
of  said  deceased,  and  entitled  to  a  decree 
from  the  county  cotu-t  conveying  to  him  all 
of  the  property  of  decedent,  including  these 
premises;  that  the  administration  of  the  es- 
tate has  not  been  completed,  in  this:  that  the 
final  decree  of  distribution  of  said  estate, 
formally  assigning  the  above  real  estate  to 
the  defendant  Alfred  N.  Coe,  has  not  been 
made;  that  on  April  24,  1901,  the  plaintiff 
and  the  defendant  Alfred  N.  Coe  entered  into 
a  written  contract,  through  correspondence, 
wherein  the  plaintiff  agreed  to  purchase  and 
the  defendant  Coe  agreed  to  sell  to  the  plain- 
tiff the  land  in  question,  and  convey  the  same 
by  a  good  and  sufficient  deed  upon  said  Al- 
fred N.  Coe  receiving  from  the  plaintiff  the 
sum  of  $476,  and  that  by  the  terms  of  said 
contract  the  plaintiff  received  possession  of 
the  premises,  and  was  to  have  clear  title  up- 
on the  county  court  issuing  its  decree  vesting 
title  In  defendant  Alfred  N.  CX>e;    that  in 
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pursuance  of  said  contract  the  plaintiff  took 
possession  and  prepared  part  of  the  land  for 
crop,  and  tibat  he  has  ever  since  been  in  the 
open  possession  of  the  same,  and  has  at  all 
times  been  ready  and  willing  to  pay  the  said 
sum  of  $475  upon  the  delivery  of  a  good  and 
sufficient  deed  of  conveyance;  that  thereaft- 
er, and  with  full  knowledge  of  the  above  con- 
tract and  of  plaintiff's  possession  thereunder, 
the  defendant  John  McDevitt  purchased  said 
land  from  said  Coe,  and  received  a  warranty 
deed  therefor,  which  said  deed  the  defendant 
caused  to  be  placed  of  record;  that  the  said 
McDevitt  claims  to  own  said  land,  and 
threatens  to  take  forcible  possession  thereof. 
Plaintiff  prays  that  the  contract  made  by  de- 
fendant Ooe  may  be  rpeclfically  performed; 
that  the  deed  of  conveyance  delivered  by  Coe 
to  McDevitt  be  declared  null  and  void,  and 
be  canceled  of  record;  and  for  general  equi- 
table relief.  The  defendant  C!oe  was  served, 
bat  did  not  answer.  McDevitt,  answering  for 
himself,  in  addition  to  a  general  denial,  al- 
leges that  In  May,  IGOl,  relying  upon  the  ap- 
parent ownership  of  Goe  of  the  premises,  and 
on  the  advice  of  an  attorney  that  Ooe  could 
give  a  good  title,  he  purchased  the  same, 
and  received  a  good  and  sufficient  deed  of 
conveyance,  and  paid  therefor  the  sum  of 
^25  in  cash;  that  he  paid  the  delinquent 
taxes  upon  the  premises,  and  on  the  10th  day 
of  June,  1901,  caused  his  deed  to  be  record- 
ed, and  upon  receiving  his  deed  entered  into 
possession,  and  has  ever  since  been  In. the 
sole,  open,  and  complete  possession  thereof; 
that  he  has  made  valuable,  permanent  Im- 
provements thereon  to  the  value  of  at  least 
9800,  and  Is  still  in  possession.  He  further 
alleges  that  the  plaintiff  is  not,  and  never 
has  been,  in  possession  of  the  premises;  that 
Coe  was  in  possession  up  to  the  time  of  the 
latter's  conveyance  to  blm;  and  that  this 
defendant,  up  to  the  time  of  receiving  his 
deed,  had  no  notice  whatever  of  any  claim 
on  the  part  of  the  plaintiff,  or  that  he  had  or 
pretended  to  have  any  interest  or  estate  In 
said  premises.  The  trial  court  found  that 
the  facts  alleged  in  the  complaint  and  above 
set  out  were  true,  and,  in  addition,  the  court 
found  that  the  defendant  Coe,  pursuant  to 
his  contract  with  plaintiff,  transmitted  to  the 
Ramsey  County  Bank  a  warranty  deed, 
which  said  deed  was  made  out  to  F.  E.  Mer- 
rick for  the  purpose  of  securing  the  pay- 
ment by  the  plaintiff  to  the  said  F.  E.  Mer- 
rick of  the  sum  of  $475,  which  the  latter  had 
agreed  to  advance  to  him  to  pay  for  said 
land,  and  that,  for  the  reason  that  the  said 
Coe  bad  not  completed  the  probate  of  the 
estate,  tbe  said  deed,  with  the  knowledge 
and  consent  of  defendant  Coe,  was  to  re- 
main In  tbe  Ramsey  County  Bank  until  the 
final  decree  was  Issued  by  tbe  county  court; 
that  the  defendant  McDevitt,  when  he  pur- 
chased said  land,  had  knowledge  that  the 
plaintiff  had  contracted  for  the  purchase  of 
the  same,  that  be  was  In  possession  thereof, 
and  had  prepared  a  part  of  It  for  crop.  The 
trial  court  also  found  that  since  the  date  of 


his  purchase  the  defendant  McDevitt  has 
erected  improvements  thereon,  consistliig  of 
a  hotisr,  barn,  granary,  and  well,  of  the  Taloe 
of  about  $1,400;  that  they  were  noade  after 
the  plaintiff's  contract  of  purchase,  and  wMi 
knowledge  on  the  pai:t  of  the  defendant  Mc- 
Devitt that  plaintiff  had  purchased  said  land, 
and  was  In  possession  thereof.  As  conclu- 
sions of  law  tbe  trial  court  found  that  plain- 
tiff is  entitled  to  a  Judgment  declaring  that 
he  is  tbe  owner  and  entitled  to  the  posses- 
sion of  the  premises;  that  the  deed  from  Coe 
to  McDevitt  be  adjudged  void,  and  canceled 
of  record;  further,  that  the  plaintiff  be  re- 
quired to  deposit  In  the  Ramsey  County  Bank 
the  sum  of  $475,  payable  to  the  order  of  Al- 
fred N.  Coe,  less  the  sum  of  $54.30,  costs  aci! 
disbursements  heretofore  taxed,  and  that  up- 
on said  deposit  being  made  tbe  plaintiff  is 
entitled  to  receive  and  record  tbe  deed  exe- 
cuted by  Coe  to  Merrick  for  tbe  benefit  of 
the  plaintiff;  further,  that  plaintiff  la  author- 
ized to  obtain  a  decree  from  the  countr  court 
vesting  title  In  Coe  as  tbe  sole  heir;  that  up- 
on the  performance  of  the  foregoing  condi- 
tions tbe  decree  shall  operate  as  a  transfer 
of  all  interests  of  both  defendant  Alfred  N. 
Coe  and  John  McDevitt  to  F.  E.  Merrick  for 
the  benefit  of  the  plaintiff,  James  Hunter. 
From  the  Judgment  entered  In  accordance 
with  the  foregoing  conclusions,  tbe  defendant 
McDevitt  has  appealed  to  this  court,  and  de- 
mands a  review  of  the  entire  case,  nnder  tbe 
provisions  of  section  5630,  Rev.  Codes  1899. 
Three  propositions  are  urged  In  this  coort 
by  counsel  for  the  appellant  as  grounds  for  re- 
versing the  decree.  It  is  contended  (1)  that 
McDevitt  was  a  bona  fide  purchaser  for  val- 
ue, with  neither  actual  nor  constructive  notkv 
of  Hunter's  rights;  and  (2)  that.  In  any  event, 
the  decree  should  provide  for  the  payment  of 
the  purchase  price  by  Hunter  to  this  appel- 
lant. Instead  of  to  Coe;  and  (3)  that  the  Im- 
provements were  erected  by  McDevitt  la 
good  faith,  and  the  decree  should  therefore 
requhre  Hunter  to  render  compensation  there- 
for to  McDevitt.  In  our  opinion,  the  evidenw 
does  not  sustain  appellant's  contention  that 
he  purchased  without  either  actual  or  con- 
structive notice  of  Hunter's  contract.  Sec- 
tion 3594,  Rev.  Codes  1899,  protects  a  pur- 
chaser "in  good  faith  and  for  a  valuable  con- 
sideration whose  conveyance  Is  first  duly  re- 
corded." It  is  true  defendant  is  a  purchaser 
for  a  valuable  consideration,  and  his  convey- 
ance was  first  placed  of  record,  but  that  is 
not  enough  to  secure  the  protection  of  tbe 
statute.  He  must  also  be  a  purchaser  in 
good  faith.  "Good  faith"  is  defined  by  sec- 
tion 5114,  Rev.  Codes  1899,  as  follows:  "Good 
faith  consists  In  an  honest  Intention  to  ab- 
stain from  taking  any  unconscientiona  ad- 
vantage of  another  even  through  the  forms  or 
technicalities  of  law  together  with  an  absence 
of  ail  information  or  belief  of  facts  which 
would  render  the  transaction  unconscien- 
tious." Our  conclusion  that  McDevitt  is  not  a 
purchaser  In  good  faith  does  not  rest  on  notice 
from  possession.    In  our  opinion,  the  evidence 
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wholly  fails  to  show  any  acta  of  open  and  ris- 
ible posseseion  by  plaintiff  sufficient  to  consti- 
tute notice  of  his  rights.    The  evidence  does 
show,  however,  that  be  had  notice  of  Hunter's 
contract  before  be  purchased.     It  may  be 
doubted  whether  he  had  actual  notice — or,  In 
other  words,  express  Information— of  the  ex- 
istence of  the  contract  or  Its  terms,  but  it  Is 
entirely  dear  that  he  had  constructive  notice, 
and  that  is  its  equivalent,  and  defeats   his 
contention  that  he  was  a  purchaser  In  good 
faith.    Section  5118,  Rev.  Codes,  1899,  defines 
constructive  notice  as  follows:     "Every  per- 
son who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,  and  who  omits  to 
make  such  Inquiry  with  reasonable  diligence, 
ia  deemed  to  have  constructive  notice  of  the 
fact  Itself."    Upon  the  facts  of  this  case  we 
must  hold  that  the  defendant  was  under  obli- 
gations to  make  inquiry  as  to  Hunter's  rights, 
and  must  be  held  to  have  known  what  that 
inquiry  would  have  developed.     He  was  In- 
formed by  a  number  of  persons  that  Hunter 
had  bought  the  land.     Among  others,   one 
Olson,  to  whom  Hunter  attempted  to  rent  It, 
told  htm  that  Hunter  had  bought  It    The  de- 
fendant himself  testified  that  he  had  beard  a 
week  or  10  days  before  be  got  his  deed  tliat 
plaintiff  claimed  an  Interest  in  the  land.    The 
law  ia  well  settled  that  one  who  takes  a  deed 
of  land  with  knowledge  of  an  outstanding 
contract  or  title  takes  it  subject  to  such  con- 
tract or  title.     The  purchaser  with  notice 
merely  stands  in  the  place  of  his  vendor,  and 
may  be  compelled  In  an  action  of  specific  pei^ 
formance  to  convey  upon  the  terms  of  the 
outstanding  contract.    As  was  said  by  Chan- 
cellor Kent  In  Champion  v.  Brown,  6  Jolms. 
Ch.  402,  10  Am.  Dec.  843:    "If  A.  enters  into 
a  contract  to  sell  land  to  B.,  and  afterwards 
refuses  to  perform  his  contract,  and  sells  the 
land  to  C.  for  a  valuable  consideration,  B. 
may  by  bill  comi>eI  the  purchaser  to  convey 
to  him,  provided  be  be  chargeable  with  no- 
tice at  the  time  of  his  purchase  of  B.'s  equi- 
table title  under   the  agreement."     It  was 
further  said  in  that  case  that:     "The  rule 
that  aflTects  the  purchaser  is  Just  as  plain  as 
that  which  would  entitle  the  vendee  to  a  spe- 
cific performance  against  the  vendor.     If  he 
be  a  purchaser  with  notice,  he  is  liable  to  the 
same  equity,  stands  In  his  place,  and  is  bound 
to  do  that  which  the  person  he  represents 
would  be  bound  to  do  by  the  decree."    In  Pry 
on  Specific  Performance,  {  218,  p.  102,  the 
rule  Is  laid  down  that,  "where  a  contract  has 
been  entered  into  for  the  sale  of  property, 
and  that  property  Is  afterwards  aliened  or 
asslg^ned,  or  contracted  to  be  aliened  or  as- 
signed, and  the  alienee  or  assign  has  notice 
of  the  original  contract,  he  is  liable  to  Its 
performance  at  the  suit  of  the  purchaser." 
See  cases  cited  in  note  1;    also,  McCone  y. 
Courser  (N.  H.)  16  Atl.  129;  Patten  v.  Moore, 
32  N.  H.  882;  Caldwell  v.  Carrlngton's  Heirs, 
9  Pet.  86,  9  L.  Ed.  60;   Dlckerson  v.  Dicker- 
son  (Neb.)  42  N.  W.  9. 
The  case  la  one,  therefore,  In  which  the 


remedy  by  specific  performance  may  proper- 
ly be  invoked.  But  it  does  not  follow  that 
plaintiff's  right  to  a  decree  is  absolute,  for 
it  is  well  settled  that  "a  specific  performance 
of  a  contract  of  sale  rests  largely  in  the 
sound  discretion  of  the  court  upon  a  view  of 
all  the  circumstances."  Benson,  Adm'x,  v. 
Cutler,  53  Wis.  107,  10  N.  W.  82;  Williams  v. 
Williams,  50  Wis.  811,  6  N.  W.  814;  Taylor 
V.  Longworth,  14  Pet  172,  10  L.  Ed.  405.  The 
court  may  grant  or  refuse  this  remedy,  or  im- 
pose conditions  for  granting  it  in  the  exer- 
cise of  a  sound  discretion,  according  to  the 
equities  peculiar  to  each  case.  In  our  opin- 
ion, the  facts  in  this  case  do  not  entitle  the 
plaintiff  to  an  unconditional  decree,  nor  sus- 
tain the  Judgment  which  was  entered.  In  the 
first  place,  the  Judgment  provides  that  the 
plaintiff  shall  pay  to  Cbe  the  unpaid  purchase 
price  of  fl76.  This  is  clearly  erroneous. 
There  Is  nothing  due  to  Coe.  He  transferred 
all  his  title  and  Interest  to  the  defendant 
McDevitt,  and  was  succeeded  by  him  as  the 
holder  of  the  legal  title.  Coe  cannot  trans- 
fer the  title,  because  he  has  none,  having 
Iiarted  with  it  by  the  delivery  of  a  deed 
to  the  defendant  McDevitt.  Under  bis  con- 
tract with  the  plaintiff  Coe  was  to  receive 
$475  for  the  land.  He  has  in  fact  received 
$525  for  the  conveyance  of  the  title  to  the 
defendant  McDevitt.  We  are  not  able  to 
understand  on  what  theory  Coe  should  be 
rewarded  for  his  daplidty  by  being  paid 
for  the  land  twice.  We  certainly  know  of 
no  principle  of  equity  which  will  sustain 
this  part  of  the  decree.  McDevitt  having 
obtained  the  legal  title  with  constructive  no- 
tice of  the  plaintiff's  contract  is  bound  by 
it  and  may  be  compelled  to  convey  to  the 
plaintiff.  In  other  words,  he  is  bound  to  per- 
form the  contract  which  his  grantor  was 
bound  to  perform  by  reason  of  the  knowledge 
imputed  to  him.  It  is  equitable  that  he 
should  do  so,  but  it  is  also  Just  that  the  plain- 
tiff, as  a  condition  to  obtaining  McDevitt's  ti- 
tle, shall  perform  his  part  of  the  obligation 
by  paying  to  the  defendant  McDevitt  Coe's 
successor,  the  consideration  which,  under  the 
contract,  was  to  liave  been  paid  to  Coe.  It 
Is  clear  that  the  purchase  money  belongs  to 
the  defendant  McDevitt,  and  the  decree  must 
so  provide.  See  Veith  y.  McMurtry  (Neb.) 
42  N.  W.  e. 

We  are  also  of  opinion  that  the  Judgment 
Is  erroneous  in  not  requiring,  as  a  condition 
for  relief,  that  pliiintiff  reimburse  McDevitt 
for  the  permanent  improvements  placed  upon 
the  land  by  him  prior  to  the  service  of  the 
summons  and  complaint  in  this  action.  Tha 
contract  which  plaintiff  seeks  to  have  en- 
forced called  for  the  land  without  improve- 
ments. Under  the  decree  he  gets  not  only  the 
land  which  he  bargained  for,  but  also  per- 
manent Improvements  made  by  McDevitt, 
which  the  trial  court  found  to  be  approxi- 
mately of  the  value  of  |1,4(X>,  and  this  upon 
payment  of  only  $475,  and  that  sum  to  be 
paid  not  to  McDevitt  but  to  Coe,  who  has 
already  been  paid  for  the  land.    The  t>- 
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on  whJch  the  Improvementa  were  awarded 
to  the  plaintiff  undoubtedly  was  that  they 
were  placed  on  the  premises  by  the  defendant 
In  bad  faith.  It  seems  to  bare  been  assumed 
that.  If  the  defendant  was  not  a  good-faith 
purchaser  within  the  meaning  of  the  record- 
ing act,  he  could  not  have  made  the  Improve- 
ments In  good  faith,  and  therefore  would  not 
be  entitled  to  an  allowance  for  them.  This 
by  no  means  follows.  One  Is  not  a  purchaser 
In  good  faith,  so  as  to  be  protected  against 
an  outstanding  contract,  who  has  construct- 
ive notice  of  such  contract;  and  this  because 
the  law  itself  Imputes,  in  the  case  of  con- 
structive notice,  knowledge  to  him.  But  one 
may  honestly  believe  that  be  has  good  title 
when  in  fact  be  has  not,  and,  while  this  be- 
lief will  not  avail  h]m  as  against  an  out- 
standing contract  or  title  of  which  be  has 
constructive  notice,  he  will  nevertheless  be 
entitled  to  be  protected  In  his  permanent  im- 
provements, for  the  test  of  good  faith  as  to 
tbem  is  his  honest  belief  that  be  has  good 
title.  See  Parker  v.  Vinson,  11  S.  D.  381, 
77  N.  W.  1023;  Meadows  v.  Osterkamp,  IS 
S.  D.  671,  83  N.  W.  624;  Green  v.  Dixon,  d 
Wis.  532;  Thompson  v.  Thompson,  16  Wis, 
94;  McLaughlin  v.  Bamum,  31  Md.  425. 
What  are  the  facts?  It  is  entirely  clear  that 
the  defendant  honestly  believed  that  by  ob- 
taining a  deed  from  Coe  and  having  it  re- 
corded he  had  acquired  perfect  title.  In  this 
he  was  mistaken,  l)ecause  the  law  would  not 
permit  him  to  retain  the  title  as  against  the 
plaintiff  under  the  circumstances  which  here 
exist,  but  that  does  not  alter  the  fact  that 
the  defendant  was  bonest  in  his  belief.  This 
is  made  plain  by  his  conduct,  which  speaks 
with  more  convincing  effect  than  any  oral 
testimony.  In  the  first  place,  he  is  a  man 
of  moderate  means.  He  paid  $525  cash  for 
the  land.  He  Immediately  recorded  his  deed, 
paid  the  delinquent  taxes,  entered  upon  the 
land,  dug  a  well  at  an  expense  of  |45,  erected 
a  barn  with  a  stone  foundation  at  an  expense 
of  $225,  built  a  granary  at  an  e.Kpense  of 
$275,  and  a  bouse  which  cost  $850,  put  In 
a  crop,  and  fenced  the  uncultivated  land. 
These  were  acts  of  possession  and  ownership 
of  open  and  visible  character.  The  plaintiff 
is  a  farmer,  and  resides  160  rods  from  the 
land  In  question.  He  passed  by  it  frequent- 
ly, and  also  saw  the  defendant  at  numerous 
times  while  the  improvements  were  being 
made.  Plaintiff  must  have  known  that  de- 
fendant believed  his  title  was  good,  and  that 
he  was  making  these  improvements  in  reli- 
ance upon  the  title  which  he  had  acquired  by 
his  purchase,  and  yet  they  were  all  made 
without  a  single  word  of  objection  from  the 
plaintiff.  Indeed,  the  record  fully  warrants 
the  conclusion  that  the  plaintiff  purposely 
delayed  the  assertion  of  his  rights  under  the 
contract  by  the  institution  of  this  action  un- 
til these  valuable  improvements  were  almost 
completed.  The  testimony  shows  that  the  im- 
provements were  practically  all  made  in  the 
months  of  June  and  July.  The  summons  and 
complaint  in  this  action  bear  date  June  lltb. 


They  werie  not  served,  however,  until  July 
15th,  more  than  a  month  after  they  were 
drawn.  We  have  held  that  bad  faith  wi:: 
be  imputed  to  the  defendant  In  making  his 
purchase  without  making  inquiry  as  to  plain- 
tiff's contract,  and  for  the  same  reason  we 
must  hold,  under  the  facts  In  this  case,  that 
the  plaintiff  was  guilty  of  actual  bad  faith 
in  permitting  and  acquiescing  in  the  making 
of  the  Improvements  by  defendant  directly 
under  his  observation  without  a  single  wuid 
of  protest.  Not  only  was  plaintiff  at  fault 
In  not  notifying  defendant  of  his  rights  vnda 
the  contract  when  it  I)ecame  his  duty  to  do 
80,  that  is,  when  the  improvements  were  be- 
ing made  with  his  knowledge,  but  he  was 
equally  negligent  In  the  performance  of  his 
obligation  under  the  contract.  It  was  not 
tmtil  the  17th  of  June  that  the  plaintiff  made 
a  deposit  in  the  Ramsey  C!onnty  Banlc,  in 
which  his  deed  from  Coe  bad  been  left  by  the 
latter  on  the  1st  of  May  preceding.  The  de- 
posit then  made  was  a  conditional  one,  and 
the  money  was  advanced  by  one  F.  E.  Mer- 
rick; the  condition  being  that  the  money 
might  be  paid  over  upon  the  completion  of 
the  administration  proceedings  by  Coe.  This 
was  after  the  summons  and  complaint  in  this 
action  were  drawn.  Had  the  plaintiff,  even 
at  the  time  of  commencing  tlie  improve- 
ments, made  inquiry,  he  would  have  found 
Coe's  deed  to  Merrick  lying  in  the  Ramsey 
County  Bank,  and  no  deposit  to  cover  the 
purchase  price.  It  Is  not  too  much  to  say 
that,  had  McDevltt  had  actual  knowledge  of 
all  the  facts  obtainable  by  inquiry  prior  to 
the  deposit  on  June  17th,  he  might  well  have 
honestly  doubted  the  plaintiff's  intention  to 
take  the  land.  But,  be  that  as  it  may,  we 
are  entirely  clear  that  the  plaintiff  shotild  not 
be  permitted,  in  a  court  of  equity,  to  profit 
by  his  own  bad  faith  in  permitting  the  de- 
fendant to  make  the  improvements  without 
protest.  The  plaintiff  is  asking  the  aid  of  a 
court  of  equity  to  protect  him  in  an  equitable 
right  in  land  as  against  the  bolder  of  the 
legal  title.  The  rule  applicable  to  the  facts 
as  they  exist  in  this  case  is  "that,  if  the 
equitable  owner  of  land,  who  is  conusant  of 
his  right  to  it,  will  stand  by  and  see  an- 
other occupy  and  improve  the  property  with- 
out asserting  his  right  to  it,  he  shall  not  in 
equity  enrich  himself  by  the  loss  of  another 
which  It  was  in  his  power  to  have  prevented, 
but  must  be  satisfied  to  recover  the  value  of 
the  land  independent  of  the  improvements. 
The  acquiescence  of  the  owner  In  the  adverse 
possession  of  a  person  whom  he  found  en- 
gaged in  making  valuable,  improvements  on 
the  property  is  little  short  of  a  fraud,  and 
Justifies  the  occupant  in  tlie  conclusion  that 
the  equitable  claim  which  the  owner  asserts 
has  been  abandoned."  Southall  v.  McKcaod, 
1  Wash.  (Va.)  336;  Green  et  al.  t.  Blddle,  S 
Wheat.  78,  5  U  Ed.  566.  In  8  Pom.  Equity 
Juris.  {  1241,  it  is  said  that:  "Where  a  party 
innocently  and  in  good  faith,  though  tmder  a 
mistake  as  to  the  true  condition  of  the  title, 
makes  improvementa  or  repairs  or  other  ex- 
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pendltures  -which  permaneotly  Increase  the 
Talue  of  the  property,  so  that  the  real  owner, 
when  he  seeks  the  aid  of  equity  to  establish 
his  right  to  the  property  Itself,  or  to  enforce 
some  equitable  claim  upon  It,  having  been 
substantially  benefited,  Is  required  upon  prin- 
ciples of  Justice  and  equity  to  repay  the 
amount  expended."  So,  also,  in  Neeson  T. 
Clarkson,  4  Hare,  97,  it  is  said  that:  "When- 
ever It  is  necessary  for  the  true  owner  him- 
self to  proceed  in  equity,  the  principle  that 
he  who  seeks  equity  must  do  equity  will  be 
applied,  and  he  will  only  be  entitled  to  the 
aid  of  the  court  upon  making  compensation 
for  the  outlays.  In  pursuance  of  this  doc- 
trine, when  a  person  in  peaceable  possession 
nnder  a  claim  of  lawful  title,  but  really  imder 
a  defective  title,  has  In  good  faith  made  per- 
manent Improvements,  the  true  owner,  who 
seeks  the  aid  of  equity  to  establish  his  own 
title,  will  be  compelled,  as  has  been  held,  to 
reimburse  the  occupant  for  his  expenditure." 
Bobinson  v.  Ridley,  C  Madd.  2;  Atty.  Gen. 
V.  Baliol  Coll.,  9  Mid.  407,  411;  Bright  v. 
Boyd.  1  Story,  478,  Fed.  Cas.  No.  1,875;  Id, 
2  Story,  805,  Fed.  Cas.  No.  1,876;  Rathbum 
V.  Col  ton,  15  Pick.  471;  Miner  v.  Beekman, 
50  N.  Y.  337;  Smith  v.  Drake,  23  N.  J.  Eq. 
302;  Mcliaughlln  v.  Bamum,  31  Md.  425; 
Bale  ▼.  Cnitchfleld,  8  Bush,  636;  and  see 
Preston  v.  Brown,  35  Ohio  St  18.  So,  also. 
It  is  said  In  1  Story,  Equity  J\iTia.  i  388:  "If 
a  man,  supposing  he  has  an  absolute  title  to 
an  estate,  should  build  upon  the  land  with 
the  knowledge  of  the  real  owner,  who  should 
stand  by  and  suffer  the  erections  to  proceed 
without  giving  any  notice  of  his  own  claim, 
he  would  not  be  permitted  to  avail  himself 
of  stich  improvements  without  paying  a  fbll 
compeusatlon  therefor;  for  In  conscience  he 
was  bound  to  disclose  the  defect  of  title  to 
the  builder.  Nay,  a  court  of  equity  might, 
under  circuipstances,  go  further,  and  oblige 
the  real  owner  to  permit  the  person  making 
such  improvements  on  the  ground  to  enjoy  it 
quietly  and  without  disturbance."  See,  also, 
sections  386,  799a,  799b,  1237,  Id.  Putnam 
V.  Ritchie,  6  Paige,  390,  a  leading  case,  the 
doctrine  of  which  has  been  uniformly  approv- 
ed, laid  down  the  rule  that:  "Where  Indus- 
trial acquisitions  have  been  made  to  property 
in  good  faith  by  a  person  who  has  the  legal 
title  to  the  property,  so  that  the  real  owner 
is  compelled  to  resort  to  a  court  of  chancery 
to  assert  his  equitable  title  to  such  property, 
this  court  acts  under  the  clvll-Iaw  rule  of 
natural  equity,  and  compels  the  complainant 
to  compensate  the  adverse  party  for  such  in- 
dustrial acquisitions  or  improvements  as  a 
condition  of  granting  the  equitable  relief 
asked  for  in  the  suit"  As  instances  in  which 
courts  of  equity  have  exacted  reimbursement 
for  Improvements  as  a  condition  of  granting 
equitable  relief,  the  following  cases  will  be 
found  instructive,  and  fully  sustaining  our 
conclusion:  Leeds  v.  Penrose,  44  N.  J.  Eq. 
464,  15  Atl.  261;  Miner  v.  Beekman,  50  N. 
T.  337;  Thomas  v.  Evans,  105  N.  Y.  601,  12 
N.  EV.  671,  59  Am.  Rep.  619;  Poole  ▼.  John- 


son, 62  Iowa,  611,  17  N.  W.  900;  Gilbert  ▼. 
Peteler,  88  N.  Y.  166,  97  Am.  Dec.  785;  Smith 
V.  Drake,  28  N.  J.  Eq.  302;  Freichnecbt  v. 
Meyer,  39  N.  3.  Eq.  551;  Parsons  v.  Moses, 
16  Iowa,  444;  Wetmore  v.  Roberts,  10  How. 
Prac.  51;  Williams  t.  Gibbs,  20  Uow.  bit'o, 
16  L.  Ed.  1013.  The  basis  of  all  these  de- 
dsions  is  the  familiar  and  wholesome  maxim 
that  he  who  seeks  equity  must  do  equity. 
In  many  cases  it  is  difficult  to  determine 
whether  the  allowance  should  cover  the  cost 
of  the  improvements  or  merely  the  amount 
they  enhance  the  value  of  the  estate.  In 
this  case  we  have  no  such  embarrassment. 
The  improvements,  as  we  have  seen,  were 
made  with  plaintiff's  knowledge,  and  his  si- 
lence amounted  to  acquiescence  In  the  ex- 
penditures which  were  actually  made.  It 
is  equitable,  therefore,  that  he  should  be  re- 
quired to  reimburse  the  defendant  for  the 
cost  of  such  improvements  as  were  put  upon 
the  premises  prior  to  the  service  of  the  sum- 
mons and  complaint  Such  Improvements  as 
were  made  prior  to  that  date  can  fairly  be 
said  to  have  been  made  in  good  faith,  and 
with  plaintiff's  Implied  consent.  After  the 
service  of  the  papers,  the  defendant  proceed- 
ed at  bis  peril  and  In  bad  faith,  and  is  not 
entitied  to  consideration  at  the  hands  of  a 
court  of  equity.  McLaughlin  T.  Barnum,  31 
Md.  425.  The  same  equitable  considerations 
which  require  that  the  defendant  should  be 
reimbursed  for  his  Improvements  also  re- 
quire that  he  should  pay  a  reasonable  cash 
rental  for  the  use  of  the  premises  during  the 
period  of  his  occupancy. 

The  condition  of  the  record  in  this  case,  in- 
cluding the  pleadings  and  the  evidence,  will 
not  warrant  a  final  judgment  in  this  court 
disposing  of  the  case  according  to  its  equi- 
ties. The  case  must  therefore  be  remanded 
to  the  district  court  for  further  proceedings, 
with  leave  granted  to  permit  such  amend- 
ments as  shall  be  necessary  for  a  final  dis- 
position of  the  remaining  issues.  The  dis- 
trict court  will  set  aside.  )t8  judgment  and 
order  a  new  trial  for  the  purpose  of  deter- 
mining (1)  the  cost  of  the  improvements  pla- 
ced upon  the  premises  by  the  defendant  prior 
to  the  service  of  the  summons  and  complaint 
in  this  action;  and  (2)  the  reasonable  cash 
rental  value  of  the  premises  during  the  period 
of  defendant's  occupancy.  Upon  the  ascer- 
tainment of  these  facts  the  district  court  will 
enter  judgment  requiring  the  defendant,  Mc- 
Devltt,  to  execute  nnd  deliver  to  the  plain- 
tiff a  deed  of  conveyance  sufficient  in  form 
and  substance  to  convey  to  him  all  the  right, 
title,  and  Interest  in  and  to  said  land  con- 
veyed to  him  by  Coe  upon  the  payment  to 
him  by  the  plaintiff,  or  deposit  in  court  for 
his  use,  of  the  sum  of  $475  and  the  cost  of 
improvements  as  found  by  the  trial  court, 
less  the  cash  rental  value  of  the  premises; 
and,  further,  that  in  default  of  such  payment 
or  deposit  by  plaintiff  within  a  period  to  be 
fixed  by  the  district  court,  the  action  will  be 
dismissed.  Appellant  will  recover  coats.  All 
concur. 
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HEMKNWAT  Y.  DRAPER  et  al. 
(Sapreme  Court  of  Minnesota.    Jan.  8,  1904.) 

lilFB  INSURANCE-CONSTRUCTION  OF  POLICY— 
BENBFICIAIUBS. 

1.  A  proviaion  In  a  contract  of  life  insurance 
directing  the  payment  of  the  amount  of  the 
policy  at  the  death  of  the  insured  to  hla  broth- 
ers and  sisters,  "or  their  living  issue  according 
to  the  right  of  representation,"  construed  in 
connection  with  other  parts  of  the  policy,  and 
the  phrase  "their  living  issue"  held  to  mean 
and  refer  to  living  lineal  descendants  of  de- 
ceased brothers  and  sisters. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Olin  B.  Lewis,  Judge. 

Action  by  Rutb  Lillian  Hemenway  against 
Emily  T.  Draper  and  others.  Judgment  for 
plaintlfl,  and  defendants  appeal.    AfBrmed. 

C.  H.  RoBsman,  for  appellants.  O.  H. 
Comfort  (A.  O.  Otis,  of  counsel),  for  re^ond- 
ent 

BROWN,  J.  The  facts  In  this  case  are  as 
follows:  William  Forrest  was  in  his  life- 
time a  member  of  the  A.  O.  U.  W.,  a  mutual 
fraternal  Insurance  society,  holding  a  policy 
therein  for  $2,000,  payable,  by  its  express 
terms,  at  his  death,  to  his  widow.  The  by- 
laws of  the  society  In  force  at  the  time  he 
became  a  member  provide  that.  In  case  of 
the  death  of  a  member  during  the  life  of  his 
policy,  payment  thereof  should  be  made  (1) 
to  his  widow;  (2)  If  he  leaves  no  widow,  to 
his  children,  share  and  share  alike  (the  chil- 
dren. If  any  are  living,  of  deceased  children, 
to  take  by  representation);  (3)  to  his  father 
and  mother,  share  and  share  alike;  (4)  to  the 
surviving  father  or  mother;  (5)  to  his  broth- 
ers or  Bisters,  share  and  share  alike,  "or  their 
living  Issue  according  to  the  right  of  repre- 
sentation"; (6)  to  his  surviving  brother  or 
sister,  "if  no  Issue  of  the  other  brothers  and 
Bisters  be  living."  They  further  provide.  In 
effect,  that,  in  case  there  be  no  living  next 
of  kin  entitled  to  the  benefit,  the  money  shall 
revert  to  the  society.  These  various  provi- 
sions of  the  by-laws  of  the  society  became  a 
part  of  the  contract  of  Insurance,  and  by 
them  we  are  guided  in  determining  the  ques- 
tion presented  on  this  appeal.  Forrest  died 
leaving  no  widow,  no  children,  no  father  or 
mother,  no  brothers  or  sisters,  or  other  next 
of  kin,  surviving  him,  save  and  except  the 
children  of  certain  deceased  sisters — three 
nieces  and  one  nephew — and  one  grandchild 
of  another  deceased  sister.  Upon  proper 
proof  of  his  death,  the  society  paid  the  mon- 
ey due  on  the  policy  Into  court,  and  the  con- 
troversy now  before  us  Is  between  the  nie- 
ces and  the  nephew,  on  the  one  hand,  and 
the  grandnlece,  on  the  other,  as  to  the  prop- 
er distribution  of  the  money.  The  conten- 
tion on  the  part  of  the  nieces  and  nephew 
is  that  the  grandnlece  does  not  come  within 
the  meaning  of  the  by-laws  providing  tar  the 
distribution  of  the  fund,  and  is  entitled  to 
no  part  of  it    It  is  contended  on  their  be- 


half that  the  word  '^tsae,"  as  used  In  tbe 
fifth  snbdlvlBlon  of  the  by-laws  above  refer- 
red to,  means  children,  as  dlstingalahed  froB 
descendants  generally:  that,  as  the  nieces 
and  nephew  are  the  only  living  children  of 
deceased  sisters  of  Forrest,  they  ate  entitM 
to  the  whole  fund. 

The  question  is  to  be  determined  by  a  coo- 
Btruction  of  the  fifth  subdivision  of  tbe  by- 
laws above  quoted,  providing  for  tbe  pay- 
ment of  the  amount  of  the  policy  to  tlx 
brothers  and  sUters,  "or  their  living  iasae 
according  to  the  rights  of  representation.** 
The  intention  of  the  parties  mast  control 
this  question.  A  careful  examination  of  the 
various  provisions  of  the  by-laws  referred  to 
leaves  no  room  for  serious  doubt  that  tlie 
fifth  eubdlvlsion  was  Intended  to  refo*  to  de- 
scendants of  deceased  brothers  and  alsteix, 
and  that  the  phrase  "their  living  issue"  wsf 
used  synonymously  with  "lineal  descend- 
ants." So  construed,  tbe  by-laws  will  read 
that  the  policy  should  be  paid  to  tbe  broth- 
ers and  sisters  of  the  member,  or,  if  tbey  be 
not  living,  then  to  their  living  descendants, 
according  to  tbe  right  of  represmtatioD. 
This  is  In  harmony  with  the  general  rule  for 
the  construction  of  such  language,  and  with 
the  statutes  on  the  subject  of  the  descent  of 
property  (Yates  v.  Shem,  84  Minn.  161,  88  N. 
W.  1004),  and  is  made  manifest  and  obvious 
by  the  sixth  subdivision  of  the  by-laws. 
which  provides  for  payment  to  tbe  surviving 
brother  or  sister  if  no  issue  of  other  brother 
or  Bister  be  living.  If  appellants'  contention 
is  sound,  tbe  word  "Issue"  would  necessarily 
be  construed  to  mean  "children,"  and  the 
surviving  brother  or  sister,  if  no  diildren  of 
other  brother  or  sister  be  living,  would  be 
the  beneficiary.  This  construction  would 
conflict  with  other  portions  of  the  by-laws, 
and  not  harmonize  with  the  intention  of  the 
parties.  Again,  there  is  a  further  reason 
why  this  construction  is  a  proper  one.  Tbe 
by-laws  provide  that.  In  case  there  be  no 
next  of  kin  to  whom  the  money  may  be  paid, 
the  same  shall  revert  to,  and  become  tbe 
property  of,  the  society.  It  was  clearly  the 
Intention  of  the  society,  and  of  the  memben 
Joining  it,  that  the  beneficiary  fund  should 
be  paid  to  some  next  of  kin  of  the  memben, 
and  that  it  should  not  revert  to  the  ■o<dety, 
except  there  be  no  such  next  of  kin,  near  or 
remote.  An  interpretation  of  the  by-laws 
which  would  prevent  such  a  result  should 
not  be  adopted,  except  the  plain  language  de- 
mand It.  Every  presumption  and  inference 
favors  the  construction  that  the  parties  in- 
tended the  money  to  revert  to  the  society 
only  in  case  there  were  no  next  ot  kin  at  all 
The  fifth  subdivision,  if  construed  as  a  des- 
ignation of  lineal  descendants  of  deceased 
brothers  and  slBters  as  beneficiaries,  wUl  be 
in  harmony  with  this  theory— the  evident  in- 
tent of  the  parties.  We  so  construe  it,  and 
bold  that  respondent,  tbe  grandnlece  of  de- 
ceased. Is  entitled  to  her  grandmother's  share 
of  the  money  In  question.    The  expressioa 
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by  rlgbt  of  r^reaentatlon"  means  In  the 
ght  of  the  ancestor  tbrongh  whom  the  re- 
;K>ndent  takes.  The  money  due  under  the 
[>lic7,  on  the  facts  shown,  belonged  to  the 
>ar  sisters  of  the  deceased;  and  the  parties 
>  this  action,  children,  on  the  one  hand,  and 

grandchild,  on  the  other,  of  such  deceased 
isters,  take  the  share  belonging  to  each.  In 
ther  words,  tbey  stand  In  the  place  of,  and 
^present,  so  far  as  the  distribution  of  the 
und  la  concerned,  the  deceased  sisters.  It 
ollows  tbat  appellants'  contention  that  the 
artles  take  pro  rata,  share  and  share  alike, 
annot  be  sustained. 

Judgment  affirmed. 


PRODUCE  RBFEIGBRATOR  CO.  T.  NOR- 
WICH UNION  FIRE  INS.  SOO.  et  al. 
Supreme  Court  of  Mbmemta.    Jan.  8,  1904.) 

MSURANCB  —  ARBITRATION  —  SETTING    ASIOB 
AWARD— BVIDBNGB. 

Id  an  action  to  set  aside  the  award  of  arbl- 
xators  appointed  to  assess  damages  caused  by 
Sre,  as  provided  by  the  Minnesota  standard 
folicy,  held: 

1.  The  evidence  supports  the  finding  of  the 
c«nrt  to  the  effect  that  one  of  the  arbitrators 
wai  not  impartial  and  disinterested. 

2.  That  the  insured  did  not  have  such  know!* 
edge  of  the  arbitrator's  disqualification  as 
would  prevent  it  from  objecting  to  the  award. 

3.  That  the  insured  did  not  accept  the  award 
or  recognize  its  validity,  and  did  not  unreason- 
ably delay  its  lepndiation  upon  the  ground 
tliat  the  arbitrator  was  not  disinterested  and 
unprejudiced. 

4.  The  finding  of  the  coort  as  to  damages  is 
supported  by  the  evidence. 

5.  The  complaint  having  stated  the  ground 
open  which  tne  award  was  claimed  to  be  in- 
valid, appellants  had  the  option  of  submitting 
to  a  new  appraisement,  or  standing  upon  the 
validity  of  the  award;  and,  having  elected  to 
stand  upon  the  award,  they  are  botmd  by  the 
judgment. 

(Syllabus  by  the  Court) 

Appeal  from  District  Conrt,  Hennepin 
County;  Brooks,  Jndge. 

Action  by  the  Produce  Refrigerator  Com- 
pany against  the  Norwich  Union  Fire  Insur- 
ance Society  and  others.  Judgment  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
tendanta  appeal.    Affirmed. 

Cohen,  Atwater  &  Shaw,  for  appellants. 
M.  H.  Bontelle  and  N.  H.  Cbase^  for  respond- 
ent 

LEWIS,  J.  Respondent  owned  a  certain 
building  In  Minneapolis,  constructed  and  used 
for  the  purpose  of  refrigerating  perishable 
products— principally  eggs  and  butter.  Appel- 
lants held  fire  Insurance  policies  upon  the 
building,  and  during  the  life  of  the  policies, 
on  November  80,  1001,  a  fire  occurred,  which 
resulted  In  considerable  damage.  The  con- 
struction of  the  bnllding  was  pecoUar,  in  that 
It  consisted  of  series  of  imrallel  walls,  floors, 
*i>d  ceilings  of  wood  and  paper,  divided  into 
conipartmenta,  and  filled  vrith  mineral  wool 
and  shavings;  the  purpose  being  to  maintain 
a  Dniform  teinpenitiire  and  humidity  within 


the  insulated  rooms.  In  accordance  with  the 
provisions  of  the  standard  policy,  appraisers 
were  selected  to  detomlne  the  loss;  and  on 
February  4, 1002,  an  award  was  made  by  two 
of  the  three  appraisers,  fixing  the  damage  at 
1^,428.82.  Respondent  refused  to  accept  tbe 
amoont  of  the  award,  and  brought  this  action 
to  set  It  aside  upon  the  ground  that  it  was  il- 
legal and  Told,  and  to  recover  the  amount  of 
respondent's  damage.  The  conrt  below,  so  far 
as  pertinent  to  the  present  inquiry,  found  that 
the  immediate  damage  caused  by  tbe  fire  was 
$10,000;  that  the  two  original  arbitrators 
were  Horace  N.  Lelghton  and  George  W.  Lib- 
bey,  and,  they  being  unable  to  agree  upon  a 
third  arbitrator,  the  court  appointed  Frederick 
H.  Fall;  that,  after  considering  the  matter 
submitted  to  them,  Lelghton  and  Fall  agreed 
upon  and  returned  an  award,  in  which  It  was 
found  tbat  Just  preceding  the  fire  the  insured 
property  was  of  tbe  value  of  119,855.36,  and 
that  the  direct  and  immediate  damage  by  rea- 
son of  the  fire  was  15,426.82;  that  tbe  arbi- 
trator Llbbey  refused  to  concur  in  or  sign  the 
award;  that  respondent  refused  to  accept  it; 
and  that  appellants  at  all  times  insisted  upon 
its  validity,  and  that  it  was  a  nnal  determina- 
tion of  the  matter.  The  court  further  found 
that  tiie  arbitration  and  award  was  not  In  ac- 
cordance with  the  requirements  of  the  policies 
and  the  law,  and  that  it  was  not  the  result  of 
disinterested  appraisers;  that  Lelghton  was 
not  a  disinterested  arbitrator,  but  was  biased 
and  prejudiced  against  respondent  and  in  fa- 
vor of  api>ellant8,  and  that  such  bias  and 
prejudice  infinenced  his  action  and  Judgment 
upon  such  arbitration;  that  Lelghton  was  one 
of  tbree  persons  named  by  appellants  and  sub- 
mitted to  respondent  in  pretended  compliance 
with  the  terms  for  arbitration,  as  provided  In 
the  policies,  from  whom  respondent  was  re- 
quired to  choose  one  of  the  arbitrators;  that  It 
was  at  that  time  known  to  respondent  and  to 
appellants  that  Lelghton  had  within  three 
months  prior  thereto  acted  in  a  like  capacity 
as  a  referee  on  the  nomination  of  fire  insur- 
ance companies  in  determining  loss  on  a  cold 
storage  plant  at  Hudson,  Wis.;  tbat  to  Induce 
respondent,  notwithstanding  the  fact  that 
Lelghton  had  so  acted,  to  consent  to  his  selec- 
tion, appellants  dCered  and  proposed  that  If 
resiKtndent  would  choose  Lelghton  as  one  of 
the  arbitrators,  from  the  persons  so  named  by 
appellants,  they  would  choose  as  arbitrator 
any  person  respondent  might  name;  that,  in 
order  to  induce  respondent  to  accept  such 
offer,  appellants  represented  and  stated  to  re- 
spondent that  Lelghton  was  the  most  compe- 
tent, fair-minded,  and  consdentlouB  man  ap- 
pellants could  submit,  and,  relying  upon  such 
statements  and  representations,  respondent  ac- 
cepted the  proposal,  and  selected  Lelghton  as 
one  of  the  arbitrators;  that  respondent  at  no 
time  agreed  or  consented  tbat  any  of  the  ar- 
bitrators should  be  Interested,  biased,  or  preju- 
diced in  favor  of  or  against  any  party  to  the 
arbitration;  and  that  respondent  did  not,  un- 
til after  the  award  was  made,  have  or  acquire 
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any  knowledge  or  notice  that  Lelghton  wu 
not  in  fact  a  disinterested,  fair,  and  Impartial 
arbitrator.  The  court  further  found  that  re- 
spondent did  not  unreasonably  delay  Its  re- 
pudiation of  the  award,  or  the  bringing  of  an 
action  to  test  its  validity  and  determine  the 
amount  of  its  loss. 

The  following  questions  were  submitted  b} 
api)ellants  upon  this  .appeal:  (1)  That  there 
Is  not  evidence  sufficient  to  sustain  the  finding 
that  Lelghton  w^  biased  or  prejudiced;  (2) 
resijondent  having  taken  part  In  the  reference 
with  knowledge  of  Lelghton's  relation  to  the 
insurers,  It  is  estopped  from  attacking  the 
award  on  the  ground  of  alleged  bias  and  im- 
partiality; (3)  respondent  ratified  the  award 
by  its  conduct  In  not  asserting  Its  Invalldi^ 
upon  the  ground  of  Lelghton's  prejudice  until 
the  commencement  of  this  action;  (4)  that  In 
any  event  the  trial  court  should  have  ordered 
a  new  appraisal,  instead  of  assessing  dam- 
ages, and  that  the  damages  are  excessive. 

1.  It  is  the  general  rule  that  a  person  Is 
disqualified  to  act  as  arbitrator  who  has  any 
secret  Interest  In  the  result  or  declsiop  of 
the  controversy,  or  if  there  exists  any  re- 
lationship or  family  connection  between  the 
arbitrator  and  a  party  to  the  submission,  or 
If  he  had  formed  an  opinion  or  is  otherwise 
prejudiced  in  respect  to  the  subject-matter. 
The  board  of  arbitrators  is  a  quasi  court, 
governed  by  rules  applicable  to  common-law 
arbitration,  and  should  constitute  a  body  of 
disinterested  men,  whose  business  it  is  to 
proceed  in  a  judicial  and  impartial  manner 
to  ascertain  the  facts  in  controversy,  without 
regard  to  the  manner  in  which  the  duty  has 
been  devolved  upon  them.  Levlne  v.  Lan- 
cashire Ins.  Ck>.,  66  Minn.  138,  68  N.  W.  856; 
Obristianson  v.  Norwich  Union  Fire  Ins.  Co., 
84  Minn.  626,  88  N.  W.  16,  87  Am.  St.  Rep. 
879.  Arbitrators  not  avowedly  selected  as 
partisans  are.  Indeed,  bound,  as  In  the  ex- 
ecution of  a  joint  trust,  to  lo(d(  impartially 
at  the  true  merits  of  the  matter  submitted 
to  their  judgment.  Morvllle  v.  American 
Tract  Society,  123  Mass.  129,  25  Am.  Rep. 
40.  An  arbitration  is  a  judicial  proceeding, 
and  the  arbitrators,  being  alike  the  agents 
of  both  parties,  and  not  of  one  party  alone, 
are  bound  to  exercise  a  high  degree  of  ju- 
dicial Impartiality,  without  the  slightest  re- 
gard to  the  manner  In  which  the  duty  has 
been  devolved  upon  them.  Grosvenor  t. 
Flint,  20  B.  I.  21,  37  Atl.  804.  But  while 
neither  natural  nor  legal  disabilities  hinder  a 
person  from  being  an  arbitrator,  provided 
the  fact  is  known  to  the  parties  at  the  time 
of  the  submission,  still,  as  he  is  the  agent 
of  both  parties  alike,  and  impartiality  Is  the 
fundamental  requisite,  the  court  closely  scru- 
tinizes the  action  of  an  arbitrator  whose  re- 
lation to  one  of  the  parties  was  such  as  to 
naturally  influence  the  judgment  even  of  an 
honest  man.  Sweet  v.  Morrison,  116  N.  Y. 
19,  22  N.  E.  276,  15  Am.  St.  Rep.  876.  The 
Minnesota  standard  policy  requires  that  the 
arbitrators  shall  be  three  disinterested  men. 


and,  the  arbitratloD  being  compnlaory,  it  is 
highly    important    that    the    men    selected 
should  in  every  sense  be  dlsinterestedL    lo 
Bradshaw  v.  Agricultural  Ins.  Oo.,  137  N.  Y. 
137,  82  N.  B.  1055,  it  was  said:    *at  cannot 
be  that  the  word  'disinterested,'  as  nsed  ia 
the  policy,  is  confined  to  the  lack  of  pecaniary 
interest  in  the  question  of  loss,  but  requires 
the  appraiser  to  be  one  not  biased  or  preju- 
diced."   But  the  arbitrators  should  not  be 
lightly  set  aside.    Neither  are  they  bound  by 
the  same  strict  rules  as  courts  in  their  in- 
vestlgationB.    Levlne  v.  Lancashire  Inai  Co. 
supra.    The  legal  presumption  1b  tbat  the  ar- 
bitrators did  their  duty.    LlTerpool  &  Lon- 
don &  Globe  Ins.  Co.  v.  Goehrlng.  99  Pa.  13. 
The  evidence  upon  which  the  court  based  its 
finding  that  Lelghton  was  a  prejudiced  and 
partial  arbitrator  is  that  for  many  years  he 
had   been   selected  by  Insurance   companies 
as  an  arbitrator,  estimator,  or  appraiser,  and 
had  also  often  been  so  selected  by  tbe  insur- 
ed; that  his  income  from  tills  source  during 
the  three  years  preceding  the  trial  was  at>ogt 
$1,000  per  annum,  and,  as  a  result  of  sneb 
arbitration,  he  had  obtained  contracts  for  re- 
building amounting  to  about  $25,000  a  year 
for  the  same  length  of  time.     A  representa- 
tive of  appellant  companies  urged  Lelghton's 
selection,  stating  that  he  was  the  most  com- 
petent, fair-minded,  and  conscientious  man 
insurers  could  name.    He  was  at  first  ob- 
jected to  by  respondent  because  it  bad  learn- 
ed that  he  had  recently  acted  as  referee  in 
a  similar  loss  at  Hudson,  but  nevertheless 
he  was  selected  under  an  agreement  that 
appellants  would  accept  any  one  respondoit 
might  suggest.    After  the  arbitrators  were 
chosen,    Lelghton   and   Libbey    visited    tbe 
plant  In  tbe  absence  of  the  third  arbltraton 
and  Lelghton  made  the  statement  to  Libbey 
that  they  might  adjust  the  fire  damage,  but 
that  he  understood  they  were  going  to  make 
large  claims  for  damages  by  water— that  cold 
storage  companies  always  did  in  these  cases 
—and  he  thought  when  they  came  to  that  part 
<mC  It  they   had  better  have  Mr.  Fall   with 
them,  to  comply  with  the  law.    Thereupon 
they  adjusted  the  fire  damage,  whicb  was 
afterwards  concurred  In  by  Fall.    On  AiBer- 
ent  occasions  while  the  arbitrators  were  at 
work,  Lelghton  referred  to  the  Hudson  loss, 
stating  It  was  claimed  to  be  a  total  loss, 
on  account  of  being  wet,  but  he  understood 
they  were  using  the  building  without  tear- 
ing out  a  large  portion  of  It     During  their 
investigations,  Libbey  charged  Lelghton  with 
being  a  representative  of  the  insurance  com- 
panies;   and  Libbey  advised  Fall,  the  third 
arbitrator,  to  not  lay  too  much  stress  upon 
what  Lelghton  said;  that,  while  he  was  an 
honest  man  in  these  matters  of  Insurance, 
he  was  simply  acting  as  an  attorney  working 
for  his   client— in  reply  to  which   L^htoa 
retorted  that  be  had  represented  his  client 
no  more  earnestly  than  Libbey  had  his.    Tbe 
main  contention  between  tlie  arbitrators  was 
as  to  how  much  the  Insulation  walla  were 
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damaged  by  water.  Ubbey  insisted  tbat 
tbey  were  all  practically  ruined,  while  on  tbe 
otber  hand  Lelghton  insisted  that  a  large 
percentage  could  be  dried  out  and  used  again. 
The  eyidence  discloses  that  the  disagreement 
bet'ween  the  two  men  was  poBitive  from  be- 
ginning to  end,  but  that  Fall  practically  co- 
incided with  Leighton's  views,  and  so  the 
award  was  made.  The  impression  we  get 
from  a  consideration  of  Leighton's  conduct 
In  his  Inyestlgatlou  Is  that  he  entered  upon 
tbe  Inqidry  in  a  friendly  attitude  to  the  in- 
surance companies.  His  state  of  mind  was 
probably  occasioned  by  his  long  associations 
with  insurance  companies  In  adjusting  losses 
of  a  similar  character,  and  from  the  fact 
that  he  had  a  considerable  income  from  that 
source,  as  well  as  from  indirect  sources  in 
obtaining  contracts  for  reconstruction  work. 
His  attitude  all  through  tbe  inyestlgation 
indicates  tbat  his  purpose  was  to  reduce  the 
amount  of  the  award  to  a  minimum.  While 
his  conduct  may  have  been  consistent  with 
an  bonest  Judgment,  we  cannot  avoid  the 
conclusion  that  his  views  and  decisions  were 
not  of  tbat  impartial  and  disinterested  char- 
acter required  of  one  who  is  called  upon 
to  assume  the  Important  duties  of  an  arbi- 
trator. In  the  light  of  the  evidence  before 
the  trial  court  as  to  the  nature  and  extent 
of  the  damage  by  water,  the  great  discrep- 
ancy between  the  amount  found  to  have  ex- 
isted and  the  amount  returned  by  the  award, 
the  trial  court  was  justified  in  finding  that 
Mr.  Lelghto'n  was  not  a  fair-minded  and  dis- 
interested arbitrator. 

2.  While  the  law  contemplates  tbe  selec- 
tion of  impartial  and  disinterested  arbitra- 
tors, if  a  party  has  knowledge  of  the  fact 
tbat  any  one  selected  is  prejudiced  or  inter- 
ested on  behalf  of  the  opposite  pai-ty,  yet 
consents  to  his  acting  as  such,  be  cannot 
complain  of  the  result.  If  the  parties  to  the 
controversy  prefer  to  turn  the  inquiry  from  a 
judicial  into  a  wire-pulling  contest,  the  courts 
will  not  render  them  relief.  But  there  is  no 
evidence  in  this  case  to  Justify  the  holding 
that  req;>ondent  knew  Leighton  was  not  qual- 
ified to  act  Knowledge  by  respondent  of 
his  prejudice  is  limited  to  the  fact  that  he 
had  often  appeared  as  an  arbitrator,  and  that 
be  had  acted  as  such  in  the  Hudson  cold 
storage  Inquiry,  but  there  was  nothing  to  in- 
dicate it  had  any  reason  to  suspect  tbat  his 
experience  would  cause  him  to  be  otherwise 
than  Just  and  fair  in  bis  decision.  Tbe  law 
does  not  prohibit  men  from  taking  part  as 
arbitrators  simply  because  they  may  have 
knowledge  of  a  matter  under  consideration. 
Indeed,  snch  experience  is  regarded  as  a 
qualification  enabling  an  aribtrator  to  under- 
stand and  apply  the  evidence  to  the  subject- 
matter.  As  intimated  by '  the  trial  court, 
the  prejudice  of  Leighton  was  perhaps  un- 
known to  himself,  and  may  have  been  an  un- 
consdons  bias  resulting  from  bis  long  ex- 
perience and  connection  with  insurance  com- 
panies.    So    much    less,    therefore,    should 


respondent  be  expected  to  comprehend  tbe 

nature  and  extent  of  tbe  influence  by  which 
he  was  dominated.  And  in  addition,  the  rep- 
resentatives  of  resiwndent  were  assured  by 
Itersistent  and  positive  statements  by  ap- 
pellants that  Leighton  was  a  conscientious 
and  Just  person  in  the  settlement  of  such  dis- 
putes, and,  their  acquaintance  with  him  be- 
ing limited,  they  were  Justified  in  accept- 
ing the  assertions  as  true. 

3.  The  award  was  returned  February  4, 
1002,  and  there  followed  considerable  cor- 
respondence between  respondent  and  the  dif- 
ferent appellant  companies  with  reference 
to  an  alleged  .igreement  on  the  part  of  the 
companies  to  rebuild,  in  case  respondent 
should  so  elect,  after  the  award  was  made. 
This  agreement  was  specifically  denied  by 
appellant  companies,  and  it  is  assumed  that 
because  respondent  insisted  there  had  been 
such  an  agreement,  and  that  It  should  be 
complied  with,  respondent  waived  all  other 
objections  to  the  award.  The  conduct  of 
the  parties  does  not  warrant  this  conclusion, 
and  the  finding  of  the  court  is  sustained  by 
tbe  evidence,  which  is  to  the  effect  tliat  re- 
spondent at  all  times  refused  to  accept  the 
award,  did  not  recognize  its  validity,  and 
did  not  unreasonably  delay  Its  entire  repudi- 
ation upon  the  ground  of  prejudice  by  the 
commencement  of  this  action.  It  is  clear  that 
respondent  never  intended  to  accept  the 
award,  always  repudiating  it,  insisting  upon 
a  resubmission,  and  made  a  request  to  that 
effect  Appellants  denied  they  had  ever  en- 
tered into  any  agreement  to  rebuild  at  the 
option  of  respondent,  refused  to  resubmit 
tbe  question  to  arbitration,  and  always  in- 
sisted upon  the  validity  of  the  award. 

4.  While  true  that  tbe  specific  ground 
which  formed  the  basis  of  the  action  was  not 
mentioned  until  it  appeared  in  the  complaint, 
appellants  were  not  prejudiced  thereby.  Tbe 
allegations  of  the  complaint  furnished  them 
with  direct  and  positive  specifications  as  to 
the  claims  of  respondent  with  respect  to  the 
award,  and  if  they  preferred  to  resubmit  to 
another  arbitration,  ratlier  tlian  contest  the 
validity  of  the  award,  they  still  bad  the  op- 
portunity at  tbe  time  of  serving  their  answer 
in  the  action.  Having  elected  to  defend  up- 
on the  g^round  that  the  award  was  valid, 
they  are  in  no  position  to  raise  the  question 
that  they  were  not  notified  of  the  object  of 
tbe  suit.  In  Christianson  v.  Norwich  Union 
Fire  Ins.  Co.,  supra,  it  was  stated  that  if  an 
award  is  attacked  upon  the  ground  of  fraud 
or  misconduct  of  the  referees,  and  one  party 
to  tbe  controversy  notifies  tbe  other  of  tbat 
fact,  demanding  a  reappraisement  on  account 
of  such  misconduct,  it  then  becomes  the  du- 
ty of  the  other  party  to  Investigate  the  va- 
lidity of  the  charges,  and  determine  whether 
or  not  it  will  abide  by  the  award,  (»  submit 
to  reappraisement;  and  if  it  shall  elect  to 
abide  by  the  award,  and  the  same  is  adjudg- 
ed Illegal,  there  can  be  no  resubmission  to 
other  referees,  but  the  damages  may  be  i*'^ 
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termloed  In  the  action  brought  to  set  aside 
the  award.  Such  was  the  position  of  appel- 
lants after  service  of  the  complaint  In  this 
action.  They  had  the  option  of  submitting 
to  a  new  appraisement,  or  of  standing  upon 
its  validity. 

The  evidence  fairly  supported  the  finding 
as  to  the  amount  of  damages. 

Order  affirmed. 


In  re  GRADING  JESSAMINE  STREET. 

NATIONAL   BOND    &   SBOURITT   OO.   ▼. 
CITY  OP  ST.  PAUL. 

(Sapreme  Court  of  Miimesota.    Jan.  8,  1904.) 

UUNICIPAL    CORPORATIONS— SPECIAL    ASSESS- 
MENT—PURCHASER  OF   CERTIFICATES. 

1.  Under  the  provisions  of  section  48,  tit  3, 
c.  6,  p.  42,  of  the  charter  of  St.  Kaol,  the  pur- 
chaser or  holder  of  the  certificate  of  sale  un- 
der assessment  proceedings  for  the  improve- 
ment of  a  street  la  not  entitled  to  appear  in 
the  original  proceedings,  and  by  motion  have 
the  Judgment  opened  and  vacated  upon  the 
ground  that  it  is  void.  As  betweeu  such  pur- 
chaser and  the  city,  such  judgment  and  sale 
are  deemed  to  be  valid,  and  the  amount  of  the 
purchase  price  can  be  refunded  only  vrlien  the 
judgment  and  proceedings  are  adjudged  to  be 
void  in  an  action  between  the  purchaser  and 
the  owner  of  the  land. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey 
County;  Grler  M.  Orr,  Jndge. 

In  the  matter  of  the  application  for  Jndg- 
ment  for  delinquent  taxes  for  g^dlng  Jes- 
samine street.  In  the  city  of  St  Paul.  Order 
of  the  National  Bond  &  Security  Company 
against  the  city  of  St  Paul  to  show  cause 
why  the  Judgment  should  not  be  vacated. 
Petition  dismissed,  and  petitioner  appeals. 
Affirmed. 

William  G.  White,  for  appellant  J.  C. 
Michael  and  George  B.  O'BelUy,  for  respond- 
ent 

LEWIS,  J.  November  2S,  1886,  Judgment 
was  entered  In  the  district  court  of  Ramsey 
county  against  a  large  number  of  tracts  of 
real  estate  for  the  nonpayment  of  an  assess- 
ment which  had  been  levied  upon  the  same 
for  the  grading  of  Jessamine  street,  In  the 
city  of  St  Paul.  On  January  27,  1896,  the 
parcels  of  real  estate  described  in  such  Judg- 
ment were  sold  by  the  city  treasurer  to  the 
National  Investment  Company,  and  certlfl- 
cates  of  sale  were  duly  Issued,  covering  six 
of  the  tracts  referred  to.  These  various  cer- 
tificates of  sale  were  thereafter  assigned  and 
transferred  to  the  National  Bond  &  Security 
Company.  The  National  Bond  &  Security 
Company  obtained  an  order  in  the  original 
asgessment  proceedings  to  show  cause  before 
the  district  court  why  the  Judgment  should 
not  be  vacated  upon  the  ground  that  It  was 
void  for  Insufficient  publication  of  the  notice 
of  Judgment  Upon  application  of  the  city, 
the  petition  and  application  for  the  vaca- 
tion of  the  Judgment  was  dismissed,  and  the 


order  to  show  cause  dlschai 
tioner  appeals. 

The  charter  In  force  at  tb< 
was  entered  (section  48,  tit 
the  new  charter)  provides 
made  to  purchasers  in  assei 
Ings  shall  be  prima  facie  e 
the  requirements  of  the  Uw 
the  sale  have  been  duly  con 
of  title  In  the  grantee  thereh 
for  redemption  has  expired,  ) 
shall  be  set  aside  or  held  In 
person  objecting  to  the  sai 
prove  that  the  court  renderin 
pursuant  to  which  the  sale 
not  Jurisdiction  to  render  tl 
that  after  the  Judgment,  and 
such  Judgment  had  been  satli 
tlce  of  the  sale,  as  required  : 
not  given,  or  that  the  piece  c 
was  not  ofFered  at  sale  to 
would  pay  the  amount  for 
or  parcel  was  to  be  sold,  no 
tlon  in  which  the  validity  o 
be  called  Into  question  be 
defense  alleging  Its  Invalidit 
within  three  years  after  the 
The  charter  further  provides 
tlon  heretofore  or  hereafter 
which  the  validity  of  a  de( 
of  sale  Issued  under  this  chi 
into  question,  and  the  same  s 
on  account  of  any  Irregularl 
validating  the  sale  pursuan 
certificate  or  deed  was  Issued 
tng  such  deed  or  certlficat 
from  the  city  of  St  Paul  t 
by  the  purchaser  at  the  sali 
slgnee  of  the  city  on  tailing 
certificate,  with  Interest  at  t 
cent  from  the  date  of  such 
charter  also  provides  that 
sold  under  such  proceedings 
ed  at  any  time  within  five 
date  of  the  sale  by  any  perse 
terest  therein.  In  the  prese 
was  made  on  January  27,  18£ 
years  within  which  an  a 
brought  to  test  the  validity 
pired  January  27,  1899,  and 
demptlon  expired  January  S 
proceedings  to  vacate  and  sei 
ment  were  commenced  In  1 
assumes  that  the  statute  of 
no  application,  and  that  It  mc 
Ity  of  the  Judgment  and  sale 
of  this  natiu-e,  notwithstandl 
the  time  for  redemption  ha 
view  we  talce  of  the  relation  b 
er  of  the  certificate  of  sal 
makes  It  unnecessary  to  coi 
of  the  statute  pf  limitation 
a  proceeding  of  this  charact 
within  the  meaning  of  such 

Appellant  has  misconceive 
Its  rights  as  a  holder  of  th( 
has  acted  upon  the  theory 
the  Judgment  or  sale  Is  for 
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TaUd,  It  may  procee<l,  npon  Its  own  mo- 
tion, to  vacate  the  Judgment  by  appearing  In 
tbe  original  proceeding,  tutving  the  judgment 
declared  Invalid,  and  recover  from  the  city 
the  amount  of  the  purchase  price.  Such  la 
not  the  law.  It  Is  the  plain  Intent  of  the 
charter  provisions  that,  as  against  the  city, 
the  purchaser  at  the  sale,  and  those  holding 
under  blm,  cannot  dispute  the  validity  of  the 
title.  The  action  referred  to  in  the  charter 
is  an  action  or  proceeding  directly  between 
the  purchaser  or  holder  of  the  certificate  and 
the  owner  of  the  property,  and  If,  In  such  an 
action,  it  is  determined  that  the  Judgment 
and  sale  are  invalid,  then  the  holder  of  the 
certificate,  not  being  entitled  to  that  which 
the  certificate  should  give  him,  viz.,  the  land, 
may  recover  from  the  city  the  purchase 
price,  with  interest^  The  purchaser  takes 
his  certificate  under  an  agrreement  that,  as 
between  himself  and  the  city,  he  takes  the 
land,  unless,  as  stated,  the  proceedings  are 
determined  to  be  invalid.  He  buys  with 
knowledge  of  the  fact  that  he  must  hold  the 
certlflcate  for  the  period  of  five  years  before 
his  interest  will  ripen  into  a  legal  title,  dur- 
ing which  time  its  validity  may  be  attacked 
and  determined,  or  the  premises  be  redeem- 
ed. 
Order  affirmed. 


WHITCOMB  et  al.  v.  RAMSBT  COUNTT. 
(Supreme  Court  of  Minnesota.     Jan.  8,  1904.) 

TAXATION— FROFBRTY   DBVOTED   TO  RAUr- 
ROAD   USB— BVIDENCE. 

1.  EMdence  considered,  and  held  not  clearly 
and  palpably  against  the  findings  of  the  trial 
conrt. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty:  Olin  B.  Lewis,  Judge. 

Action  by  H.  F.  Whltcomb  and  Howard 
Morris,  receivers  of  the  Wisconsin  Central 
Ballway  Company,  against  Ramsey  county. 
Judgment  for  defendant  From  an  order  de- 
nying Judgment  notwithstanding  the  findings, 
or  a  new  trial,  plaintiffs  appeal.    AtBxmei. 

McDonald  &  Dobner  and  T.  H.  6111,  for  ap- 
pellants. T.  B.  Kane  and  O.  H.  O'Neil,  for 
resiMndent. 

BROWN,  J.  Action  to  recover  from  Ram- 
sey county  certain  taxes  paid  by  the  plaintiffs 
under  protest,  levied  and  Eissessed  upon  prop- 
erty owned  by  the  Wisconsin  Central  Railway 
Company,  in  which  defendant  had  Judgment, 
and  plaintiffs  appealed  from  an  order  denying 
their  alternative  motion  for  Judgment  notwith- 
standing the  findings  and  decision  of  the  trial 
court,  or  for  a  new  trial. 

The  facts  are  as  follows:  Plaintiffs  were 
receivers  of  the  Wisconsin  Central  Railway 
Company,  which  owned  various  tracts  of  land 
in  the  county  of  Ramsey,  on  which  were  as- 
sessed the  usual  and  ordinary  taxes  for  the 


years  1895  to  1889,  inclusive.  Plaintiffs  paid 
the  taxes  under  protest,  claiming  that  the 
Iiroperty  was  exempt  from  taxation  under 
the  provisions  of  section  1667,  Gen.  St  1884, 
and  subsequently  brought  this  action  to  re- 
cover the  amount  paid.  This  statute  pro- 
vides that  *^e  railroad,  its  appurtenances 
and  appendages,  and  all  other  property,  es- 
tate and  effects  of  said  corporation  held  and 
used  for,  in  or  about  the  construction,  equip- 
ment, renewal,  repairing,  matntalnlng,  or  oper- 
ating its  railroad  shall  be  exempt  from  taxa- 
tion." In  County  of  Todd  v.  By.  Co.,  88 
Minn.  167,  36  N.  W.  109,  the  statute  was  con- 
strued to  mean  and  include  such  property  of 
the  company  as  is  reasonably  necessary  for, 
and  used  in  the  prosecution  of,  the  company's 
business.  The  trial  court  found  in  the  case  at 
bar  that  the  property  in  question  was  not  used 
or  devoted  to  railroad  purposes,  and  was  not 
exempt  from  taxation  under  this  statute.  The 
principal  question  presented  on  this  appeal  is 
whether  this  finding  Is  supported  by  the  evi- 
dence, or,  in  other  words,  whether  the  evi- 
dence is  BO  clearly  and  palpably  against  it  as 
to  require  this  conrt  to  set  the  finding  aside. 
We  have  examined  the  evidence  presented  in 
the  record,  and  are  unable  to  reach  the  con- 
clusion that  it  is  clearly  and  palpably  against 
the  findings.  The  property  in  question  was 
rented  to  different  parties  for  private  uses, 
and  was  not  devoted  to  the  uses  of  the  rail- 
way company,  and  the  evidence  does  not  bring 
the  case  within  the  meaning  of  the  statute  as 
Interpreted  in  the  Todd  County  Case,  supra. 
At  least.  It  is  not  so  clearly  and  palpably 
against  the  conclusion  reached  by  the  trial 
court  as  to  Justify  this  court  in  interfering. 
The  order  appealed  from  is  affirmed. 


OLCOTT  T.  CITY  OF  ST.  PAUL. 
(Supreme  Court  of  Minnesota.    Jan.  8,  1904.) 

UUNICIPAI.  CORPORATIONS— DBFHCTIVB  BIDB- 
WALK— NOTICK  OF  INJURY. 

l.The  notice  provided  for  in  section  9,  e. 
23,  p.  105,  of  the  Citizens'  Charter  of  St.  Paul 
of  1900,  to  be  given  of  injuries  sustained  by  a 
traveler  on  a  street  or  walk  'through  defective 
conditions  therein,  Is  to  be  construed  with  lib- 
erality, bnt  mast  be  sufficiently  definite  and 
circumstantial  to  direct  attention  to  the  sub- 
Btantial  defects  and  injuries  upon  which  recov- 
ery is  demanded. 

2.  Where  the  notice  given  under  the  require- 
ments of  the  charter  referred  to  sets  forth  as 
the  sole  distinctive  ground  of  claim  conditions 
cansed  by  ice  and  snow  upon  a  sidewalk,  an 
action  cannot  be  maintained  to  recover  for  a 
dangerous  hole  into  which  the  injured  party 
fell,  caused  by  age  and  decay,  to  which  the 
slippery  condition  caused  by  coasting  on  the 
walk  is  alleged  to  be  incidental. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Ramsey  Coun- 
ty; George  L.  Bunn,  Judge. 

Action  by  Nellie  Olcott  against  the  city 
of  St  Paul.  Action  dismissed.  From  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 
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8.  O.  Olmstead,  for  appellant  J.  C.  Micba- 
el,  Geo.  R.  O'Reilly,  and  L.  R.  Frankel,  for 
respondent 

LOVELY,  J.  This  action  Is  to  recover 
images  which  plaintiff  claims  by  reason  of 
a  fall  and  Injury  through  slipping  into  a 
hole  of  an  alleged  defective  sidewalk  in  the 
city  of  St.  Paul.  At  the  close  of  plaintiff's 
evidence  the  court  dismissed  the  action  upon 
the  ground  that  the  notice  required  to  be 
given  the  common  council  before  suit  is  com- 
menced Is  not  in  compliance  with  law.  There 
was  a  motion  for  a  new  trial,  which  was 
overruled.    This  appeal  Is  from  that  order. 

It  appears  from  the  record  that  there  was 
a  former  trial  of  the  cause,  wherein  the  com- 
plaint was  held  to  be  insufficient,  and  plain- 
tiff was  allowed  to  amend.  The  amended 
complaint,  among  the  circumstances  attend- 
ing plaintiff's  injury,  sets  forth  that  the  side- 
walk In  question  bad  during  the  winter  sea- 
son become  slippery  through  the  accumula- 
tion of  ice  and  snow  thereon,  caused  by 
the  use  of  the  same  for  coasting  by  boys, 
which  was  permitted  by  the  authorities  of 
the  city  in  violation  of  Its  ordinances;  that 
the  sidewalk  had  been  constructed  of  pine 
boards,  restiug  upon  stringers  and  props 
standing  upon  the  ground,  which  had  be- 
come sunken  below  the  outer  edge  (next  the 
street)  so  that  the  props  were  Insufflclent; 
that  at  the  time  of  the  accident  the  boards 
were  rotten,  and  many  holes  existed  there- 
in, as  the  result  of  age  and  decay;  that 
It  was  Insecure,  and  moved  upon  pressure 
when  persons  were  walking  over  it;  that 
on  the  occasion  of  plaintiff's  Injury  she  was 
passing  over  the  walk,  when  run  against  by 
a  coaster;  that  the  walk  vibrated,  causing 
her  to  slip,  and.  In  an  effort  to  retain  an  erect 
position,  one  of  her  feet  slipped  into  a  hole, 
whereby  she  sustained  the  Injuries  complain- 
ed of. 

In  section  9,  c.  23,  p.  105,  of  the  Citizens' 
Charter  of  1900,  which  wns  In  force  at  the 
time  of  the  accident,  it  is  provided  that,  be- 
fore any  action  can  be  maintained  (or  an 
injury  caused  by  a  defective  sidewalk,  notice 
shall  be  given  to  the  common  council  thereof 
within  30  days  after  its  occurrence,  with  a 
demand  for  a  compensation,  in  terms  "stat- 
ing the  time  when,  the  place  where,  and  the 
circumstances  under  which  the  alleged  loss 
or  Injury  occurred,"  and  that  thereafter  the 
council  shall  have  10  days  to  determine  upon 
Its  action  with  reference  thereto.  In  attempt- 
ing to  comply  with  this  charter  provision, 
a  notice  was  served  upon  the  council  which 
is  in  the  following  terms:  "The  undersign- 
ed plaintiff  received  Injuries  to  her  person 
through  slipping  and  falling  •  •  •  on  the 
east  side  of  AJin  street.  In  the  city  of  St. 
Paul,  at  a  point  on  the  sidewalk  about  forty 
feet  southerly  from  the  intersection  of  its 
east  line  •  •  •  with  the  southerly  line 
of  Goodhue  street.  That  her  slipping,  fall- 
ing, and  being  thrown  down,  and  the  Inju- 


ries to  her  person  above  re 
caused  by  the  defective  an 
tlon  of  the  sidewalk  at  the  p 
tloned,  and  by  the  negllgenc 
agents,  servants,  and  emplo; 
city  In  permitting  said  side' 
and  remain  covered  with  sn 
to  become  slippery,  smooth, 
unsafe,  and  because  of  th 
cers,  agent,  servants,  and  em 
ly  and  willfully  permitting 
said  sidewalk  for  the  purp 
coasting  thereon.  •  •  •  ' 
day  of  December,  1901,  wh 
lawfully  passing  over  the 
at  the  place  mentioned.  In 
the  defective,  slippery,  ley, 
safe  condition  of  said  sidew 
person,  whose  name  Is  to  he 
was  sliding,  •  •  *  co 
plaintiff,  and  •  •  •  si 
down,  and  received  severe 
Injuries  to  her  person."  A 
this  notice  with  the  substi 
forth  In  the  amended  compla 
no  mention  is  made  in  sue 
construction  of  the  sidewalk, 
character,  arising  from  1 
through  age  and  decay,  wh 
terial  grounds  upon  which  i 
recover  for  her  Injuries.  T. 
ditlon  of  the  walk,  caused  t 
enforce  the  city  ordinances  ( 
is  alleged  by  way  of  indu 
and  embraces  no  more  thai 
explanatory  matter  to  Illust 
through  which  plaintiff's  a( 
when  she  was  precipltatec 
caused  by  Its  imperfect  cons 
fects  resulting  from  use 
this  respect  the  preliminary 
to  be  given  by  one  who  si 
caused  through  disrepair  omi 
essential  to  the  purposes  fo 
covery  is  sought.  The  ma 
such  notice  was  to  enable  t 
by  Its  governing  body,  to  p 
gate,  or  cause  to  be  investl 
place,  and  circumstances  of  ( 
witnesses  were  obtainable 
In  their  recollection.  NIeol 
Paul,  80  Minn.  418.  83  N.  'S 
not  able  to  agree  with  co 
tiff  that  the  notice  served 
fulfilled  these  purposes.  Th 
the  notice  that  would  dlr& 
of  the  city  officials  to  th 
essential  grounds  upon  wb 
sought.  They  might  go  to  tl 
cover  that  it  was  slippery, 
Ing  had  been  habitual  thei 
more  particular  examination 
upon  which  the  plaintiff  te 
for  damages;  and  If  we  c 
complaint,  and  the  evidence 
same,  upon  such  a  notice,  1 
effect  whatever  to  the  requii 
circumstance   of   the   Injury 
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forth.  While  we  are  not  inclined  to  be  tech- 
nical in  the  constraction  of  notices  requir- 
ed nnder  this  proTlsion  of  the  charter, 
and  should  construe  it  with  reasonable  lib- 
erality, yet  we  cannot  adopt  a  view  that 
would  dispense  with  the  substantial  objects 
required  thereby.  We  are  bound  to  assume 
that  the  distinctive  ground  for  recovery  is 
the  defective  and  rotten  condition  of  the 
walk,  whereby  a  dangerous  hole  was  permit- 
ted to  remain  therein;  and  the  notice,  which 
directs  attention  to  another  claim,  might  be 
misleading,  and.  If  it  is  to  be  treated  as 
Bufflcient,  would  require  the  city  officials  who 
wero  to  make  the  investigation  of  its  condi- 
tion to  act  upon  any  reference  to  the  place 
of  the  Injury,  and  necessitate  a  discovery 
upon  such  examination  of  any  cause  which 
might  produce  the  same. 

The  notice  required  by  the  charter  not 
having  been  given,  plaintiff's  action  could 
not  be  maintained,  and  was  properly  dis- 
missed.   Order  affirmed. 


SMITH  V.  MINNEAPOLIS  8T.  RT.  CO. 
(Supreme  Court  of  Minnesota.    Jan.  8,  1904.) 

APPEAL— PRESUMPTIONS-NEW  TRIAL-EXPERT 
EVIDENCIV-HTPOTHKTICAL  QUESTIONS. 

l.Fiteer  v.  Guthrie  (Minn.)  94  N.  W.  888, 
to  the  effect  that  this  coart  will  not.  in  the  ab- 
sence of  some  expression  of  the  trial  court  to 
that  effect,  presume  that  an  order  granting  a 
new  trial  was  based  apor  the  ground  that  the 
verdict  was  not  sustained  by  the  evidence,  fol- 
lowed. 

2.  Hypothetical  qaesdons  to  expert  witness- 
es should  embody  substantiffll^  all  the  facts  re- 
lating to  the  subject  upon  which  the  opinion  of 
the  witness  is  asked.  A  new  trial  held  properly 
granted  in  this  case  for  an  error  in  overruling 
an  objection  to  a  hypothetical  question  no:  fon- 
forming  to  this  rule. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County;   A.  M.  Harrison,  Judge. 

Action  by  Howard  W.  Smith  against  the 
Minneapolis  Street  Railway  Company.  Ver- 
dict for  plaintiff.  From  an  order  granting 
a  new  trial,  he  appeals.    Affirmed. 

J.  Van  Valkenburg  and  Fred  N.  Hendricks, 
for  appellant  Koon  Whelan  &  Bennett,  for 
respondent. 

BROWN,  J.  Action  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  caus- 
ed t>y  the  carelessness  and  negligence  of  de- 
fendant. Plaintiff  had  a  verdict  in  the  court 
below,  and  appealed  from  an  order  grant- 
ing a  new  trial. 

The  court  below  granted  a  new  trial  with- 
out assigning  any  reasons  therefor,  and,  as 
the  motion  upon  which  the  order  was  based 
asked  for  a  new  trial  upon  grounds  other 
than  that  the  verdict  was  not  sustained  by 
the  CYldence,  we  are  limited  in  the  consid- 
eration of  the  case  to  the  question  whether 
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any  errors  of  law  occurred  on  the  trial  which 
justify  the  order.  Fltger  v.  Guthrie  (Mlun.) 
94  N.  W.  888.  It  was  the  Intention  of  the 
Legislature  in  the  passage  of  the  statute  con- 
strued in  that  case  to  require  the  trial  court 
expressly  to  state  In  its  order  granting  a 
new  trial  whether  it  was  based  upon  the 
fact  that  the  verdict  was  not  justified  by  the 
evidence.  In  the  absence  of  some  exprtnt- 
alou  of  that  kind  in  the  order,  tills  court  can- 
not presume  tliat  it  was  so  made. 

Plaintiff  was  Injured  by  one  of  defendant's 
cars  as  he  was  attempting  to  cross  with  bis 
horse  and  carriage  Hennepin  avenue.  In  the 
city  of  Minneapolis.  It  was  contended  by 
tilm  on  the  trial  that  the  injuries  received 
by  him  were  of  a  very  serious  nature  and  per- 
manent in '  character,  and  to  prove  his  case 
In  this  respect  be  called  as  a  witness  Dr. 
Simpson,  to  whom,  after  numerous  prelim- 
inary questions,  the  following  question  was 
put:  "ii.  I  may  not  understand,  doctor.  It' 
there  had  been  nothing  the  matter  with  his 
right  ear,  and  Mr.  Smith,  before  this  accident 
which  occurred  on  the  26th  day  of  August, 
if  there  had  previously  to  this  time  been 
nothing  the  matter  with  his  ear,  and  he  had 
had  no  difficulty  with  his  bearing,  and  the 
accident  occurred  as  it  has  been  stated  here 
(I  don't  know  as  you  have  heard  it),  by  his 
being  thrown  out  of  a  carriage,  and  directly 
afterwards  picked  up,  and  unconscious  for 
twenty-four  hours,  remaining  in  the  hospi- 
tal for  eight  of  ten  days,  and  the  ear  being 
In  the  condition  it  was  when  he  came  to  you 
on  the  second  of  October,  in  your  opinion 
would  the  ti-ouble  or  Injured  ear  be  the  re- 
sult of  the  accident?  Mr.  Bennett:  I  ob- 
ject to  that  as  incompetent.  Irrelevant,  and 
immaterial,  and  no  proper  foundation  laid. 
(Objection  overruled.  Exception.)  A.  If  you 
will  allow  me  to  add  one  thing  to  that  ques- 
tion? Q.  Yes,  1  will  be  glad  to  have  you. 
A.  And  that  would  be  to  say  that  between 
the  time  of  the  accident  that  he  had  and  the 
time  I  saw  him  that  he  had  no  other  acci- 
dent or  no  other  sickness,  excepting  what  was 
due  to  that  accident?  Q.  Yes.  A.  I  would 
say  positively  that  that  deafness  in  that  right 
ear  was  due  to  that  accident."  It  is  urged 
by  defendant  that  the  court  erred  in  ovm-- 
ruling  the  objection  to  this  question,  and 
that  the  error  was  one  for  which  a  new  trial 
could  properly  have  been  granted,  and  suffi- 
cient to  sustain  this  order.  We  are  of  opinion 
that  defendant's  contention  in  this  respect 
is  sound,  it  appears  that  the  witness  to 
whom  this  hypothetical  question  was  put 
was  not  present  in  court  during  the  trial. 
He  did  not  hear  the  evidence  as  to  the  na- 
ture of  the  injuries  received  by  plaintiff,  or 
Just  how  the  accident  happened— whether, 
when  plaintiff  was  thrown  from  the  carriage, 
his  head  struck  the  pavement,  or  any  other 
fact  tending  to  disclose  the  particulars  in 
respect  to  the  manner  he  received  the  injuries 
he  claimed  resulted  in  his  deafness.  The 
question   Itself  does  not   disclose   bow   **"^ 
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accident  happened,  and  was  clearly  InsufB- 
dent  to  warrant  the  opiulon  of  the  witness 
to  the  effect  that  plaintiff's  deafness  was 
the  result  of  the  accident.  The  rule  Is  thor- 
oughly settled  that  hypothetical  questions  to 
expert  witnesses  must  state  fully  and  acca- 
rately  the  facts  In  evidence,  and,  if  they  do 
not,  they  are  Insufficient,  and,  if  objected  to, 
shQuld  be  excluded.  Judge  Mitchell  in  Brlggs 
V.  St  Ry.  C!o.,  S2  Minn.  88,  53  N.  W.  1019, 
very  aptly  said:  "The  courts  have  gone  far 
enough  in  subjecting  life,  liberty,  and  prop- 
erty to  the  mere  speculadre  opinions  of  men 
claiming  to  be  experts,  and  we  are  not  dis-  | 
posed  to  extend  the  rule  into  the  field  of  mere 
hypothetical  conjecture,  which,  in  a  case  like 
the  present,  must  necessarily  have  been  so 
uncertain  and  unreliable  as  to  be  purely  con- 
jectural, and  utterly  unsafe  for  either  court 
or  jury  to  adopt."  The  rule  is  stated  in  8 
Enc.  PI.  &  Prac.  756,  that  hypothetical  ques- 
tions should  embody  substantially  all  the 
facta  relating  to  the  subject  upon  which  the 
opinion  of  the  witness  Is  asked,  since  the 
opinion  of  the  witness  is  worthless,  and  may 
be  misleading.  If  given  on  a  state  of  facts 
that  does  not  exist.  A  discrepancy  between 
the  facts  proved  or  admitted  and  the  facts 
upon  which  the  opinion  Is  given  may  be  very 
material.  For  the  reason  that  it  does  not 
appear  that  the  witness  was  familiar  with 
the  facts  or  evidence  disclosing  the  manner 
In  which  the  Injury  was  received,  the  objec- 
tion to  the  question  should  tiave  been  sus- 
tained. The  objection  was  properly  made  at 
the  trial. 

There  are  other  alleged  errors  in  the  rul- 
ings of  the  court  on  the  subject  of  the  ad- 
mission of  evidence  which  are  claimed  to  be 
sufficient  to  sustain  the  order  appealed  from, 
but  we  deem  It  unnecessary  to  consider  them, 
for  the  error  above  referred  to  was  sufficient 
to  authorize  the  court  to  grant  a  new  trial. 

AflBrmed. 


HBN8LIN  V.  WHEATON  et  al. 
(Supreme  Coort  of  Minnesota.    Jan.  8,  1904.) 

PHYSICIANS— MALPRACTICE— EVIDENCE. 

1.  In  an  action  against  a  physician  and  sur- 
geon for  negligence  and  noskillfulness  in  ap- 
plying to  plaintiff's  body  the  device  known  as 
"Roentgen'^s  X-Rays"  for  the  purpose  of  locat- 
ing a  foreign  substance  thought  to  be  in  his 
lungs,  it  is  held  that  the  rule  of  liability  is  the 
same  as  that  applied  in  other  actions  for  mal- 

Sractice,   and  one  of  ordinary  care  and  pru- 
ence. 

2.  A  physician  who  applies  the  X-rays,  not 
for  medical  purposes,  but  to  locate  a  foreign 
sabstance  in  the  bod.T  of  his  patient,  is  not  en- 
titled to  have  the  question  of  his  care  and  skill 
in  applying  it  determined  by  the  opinions  of 
physicians  of  his  own  school. 

Martin  t.  Courtney,  77  N.  W.  813,  76  Minn. 
255,  distinguished. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Orr,  Judge. 

Action  by  William  Henslln  against  Charles 
A.  Wheaton  and  others.    Action  dismissed. 


From  an  order  denying  a  new  trial,  plaintiff 
appeals.    Reversed. 

Charles  H.  Taylor  and  S.  C.  Olmstead.  for 
appellant    C.   D.   &  Tbos.   D.   O'Brien,  for 

respondents. 

BROWN,  J.  Action  to  recover  damagn 
for  personal  injuries  alleged  to  have  beeo 
caused  by  the  uegllgence  and  unakillfulnes^ 
of  defendants.  The  action  was  dismissed 
on  the  trial  in  the  court  below,  and  tbe  plai£- 
tlff  appealed  from  an  order  denying  a  new 
trial.  The  facts  are  as  follows:  Plaintiff. 
under  tbe  Impression  that  be  had  lnhak<! 
into  his  lungs  the  gold  crown  of  one  of  bis 
teeth,  went  to  defendants,  who  are  prac- 
ticing physicians  and  surgeons,  for  medii.-.:. 
advice  and  treatment  He  Infmmied  one  c( 
defendants  of  his  trouble — ^the  (act  that  b- 
had  inhaled  the  gold  crown — and  was  anx- 
ious to  know  what  could  be  done  to  relierr 
him.  For  the  purpose  of  locating  tbe  cfowd. 
if  anywhere  in  his  lungs,  defendants  applied 
the  X-rays  to  his  person.  He  was  exposed 
to  this  device  on  several  different  occasions, 
one  or  two  skiagraphs  being  taken;  but  tLe 
efforts  to  locate  the  crown  by  tbis  method 
were  unsuccessful.  Plaintiff  suffered  no  par- 
ticular inconvenience  from  the  fact  that  it 
was  in  his  lungs,  but  he  was  anxious  to 
have  it  located,  and,  if  possible,  removed. 
About  two  weeks  subsequent  to  the  applica- 
tion of  the  X-rays  to  his  person  there  ap- 
peared upon  his  back  what  is  termed  ac 
"X-ray  burn."  This  was  very  painful,  and 
did  not  immediately  yield  to  medical  treat- 
ment or  become  wholly  healed  for  a  consid- 
erable time,  though  it  appears  to  liave  been 
wholly  healed  at  the  time  of  the  trial  of  the 
action.  On  the  theory  and  claim  tliat  de 
fendants  were  negligent  and  unskillful  In  ap- 
plying the  X-rays  to  bis  person,  this  actim 
was  brought  to  recover  damages. 
'  This  is 'the  first  case  to  come  before  as 
Involving  alleged  negligence  on  tbe  part  of 
pbysi  clans  in  applying  the  recently  discov- 
ered X-rays,  and  no  rule  of  care  in  sach  cases 
has  been  laid  down.  But  there  can  be  no 
doubt  that  the  role  applicable  to  the  car« 
and  skill  required  of  physicians  toward  thai 
patieuta  in  other  cases  applies.  That  ra'-i 
was  stated  in  Martin  v.  Ck>urtney,  87  Mian. 
197,  91  N.  W.  487  in  the  following  language' 
"The  legal  obligation  of  the  physician  to  his 
patient,  where  his  conduct  Is  questioned  ic 
an  action  of  this  character,  demands  of  Mm 
no  more  than  the  exercise  of  such  reasonable 
care  and  skill  as  is  usually  given  by  phv- 
slclans  and  surgeons  In  good  ^andlng."  T1m> 
rule  Is  one  of  ordinary  care  and  prudence, 
and  the  question  presented  In  the  case  at  bar 
is  whether  the  evidence  received  and  that 
offered  on  the  trial  tended  to  show  a  failure 
on  tbe  part  of  defendants  to  exercise  snch 
care.  Plaintiff  testified  in  support  of  the  a'r 
legatlons  of  the  complaint  that  the  exposure 
of  his  person  to  the  X-rays  was  made  for 


Digitized  by 


Google 


Mian.) 


MOUNTAIN  V.  DAX. 


too  long  &  period  of  time,  and  that  tbe  tube 
or  bulb  througta  which  the  rays  are  generated 
was  placed  too  close  to  bis  body.  He  testi- 
fied to  the  number  of  times  the  X-rays  were 
applied,  and  the  length  of  time— from  thirty 
to  forty  minutes  on  eacb  occasion— and  tbat 
the  tube  of  the  apparatus  was  placed  witbin 
two  inches  of  his  person  in  each  instancfii 
except  one.  Plaintiff  then  called  Prof.  Free- 
man as  an  expert  witness,  who  testified  that 
be  was  familiar  with  electricity,  and  had 
been  from  childhood;  that  he  had  taught  it 
for  a  number  of  years;  that  he  knew  tbe 
X-ray  and  Its  properties;  tbat  be  had  been 
a  professor  of  physical  sciences  at  the  State 
Normal  School  at  Winona;  that  he  tiad  used 
the  X-ray  m<»:e  or  lees  since  its  discovery 
by  Roentgen  in  demonstrations  and  diag- 
nosis, and  In  lectures  before  classes  in  phys- 
ics and  classes  lu  the  study  of  therapeutical 
methods.  He  disclosed  that  he  was  thor- 
oughly familiar  with  tbe  apparatus,  and  had 
used  both  tbe  coil  and  static  machines,  and 
bad  examined  frequently  the  style  of  ma- 
chine used  by  defendants.  In  short,  the 
foundation  was  fully  laid  for  his  opinion  as 
an  expert  touching  the  questions  involved 
in  the  case.  Plaintiff  sought  to  prove  by 
him  that  It  was  negligence  to  apply  tbe  X- 
ray  to  the  person  of  a  patient  with  the  tube 
only  two  inches  from  tbe  body;  tbat  the  ef- 
fect of  the  X-ray  upon  the  body,  and  the  ex- 
tent or  degree  the  flesh  would  be  affected,  Is 
determined  by  the  nearness  of  the  exposure; 
and  also  whether  the  nearness  of  tbe  ex- 
posure was  likely  to  cause  an  X-ray  bum, 
when.  If  farther  removed,  such  would  not  re- 
sult In  short,  the  testimony  of  this  wit- 
ness. If  received,  would  tend  to  show  nn- 
sklllfnlness  and  negligence  on  the  part  of  de- 
fendants. Defendants  objected  to  all  such 
evidence  on  the  ground  that  tbe  witness  was 
not  a  physician  -  and  surgeon,  and  was  in- 
competent to  testify  against  them,  under  the 
rule  annoimced  In  the  case  of  Martin  v. 
Courtney,  75  Minn.  255,  77  N.  W.  813,  which 
objection  the  court  sustained.  The  ruling  Is 
aKsigued  as  error.  It  was  held  in  tbat  ease 
tbat.  in  an  action  against  a  physician  or 
snrgeon  for  malpractice— unskillfulness  in 
treatment  being  charged — the  physician  was 
entitled  to  have  the  propriety  of  his  treat- 
ment tested  t^  physicians  of  tbe  same  school: 
tbat,  if  a  physician  of  the  allopathic  school 
be  sued  for  malpractice,  the  question  wheth- 
er bis  treatment  was  unskillful  should  be 
tested  by  tbe  mles  and  methods  of  that 
school,  and  the  testimony  of  a  physician  of 
tbe  homeopathic  school  would  be  incompe- 
tent Tbe  trial  court  applied  that  rule  to 
the  case  at  bar,  and  In  doing  so  we  are  of 
opinion  tbat  It  erred.  The  application  of 
tbe  X-ray  to  plaintiff  was  not  for  the  pur- 
pose of  treating  any  disease  or  ailment  fi-om' 
which  he  suffered,  but  for  the  purpose  of  lo- 
cating, if  possible,  a  foreign  substance 
thought  to  be  In  his  lungs.  While  it,  per- 
haps, may  In  some  Instances  be  used  as  a 


remedial  agent  It  was  not  so  employed  In 
this  case.  The  so-called  X-rays,  discovered 
by  Roentgen,  have  been  recognized  and 
known  to  scientists,  both  In  and  out  of  the 
medical  profession,  for  some  eight  years. 
During  this  time  the  apparatus  for  the  gen- 
eration of  the  X-rays,  together  with  tbe 
fluoroscope,  has  been  used  very  generally  by 
electricians,  professors  of  physics,  skiagrapb- 
ers,  physicians,  and  others,  for  experimental 
and  demonstrative  purposes.  It  Is  a  scien- 
tific and  mechanical  appliance,  the  operation 
of  which  is  the  same  in  the  hands  of  the  col- 
lege professor,  or  tbe  physician  of  tbe  allo- 
pathic, homeopathic,  or  any  other  school  of 
medicine.  It  may  be  applied  by  any  person 
possessing  the  requisite  scientific  knowledge 
of  its  properties,  and  there  would  seem  to 
be  no  reason  why  Its  application  to  the  hu- 
man body  may.  not  be  explained  by  any  per- 
son who  understands  it  The  rule  In  tbe 
Courtney  Oase  can  therefore  have  no  appli- 
cation to  tbe  case  at  bar.  It  might  apply, 
did  It  appear  that  the  application  of  tbe  X- 
rays  to  plaintiff's  person  was  for  medical 
purposes,  and  not  for  the  sdentiflc  purpose 
of  discovering  the  presence  of  a  foreign  sub- 
stance in  his  lungs. 

It  was  conceded  by  the  defendants  that 
the  X-ray  burn  frequently  follows  an  appli- 
cation of  the  rays  to  the  body,  but  that  some 
are  not  susceptible  to  its  Influence,  while 
others  are;  that  the  burn  Is  likely  to  follow, 
regardless  of  the  distance  the  apparatus  is 
placed  from  the  person  of  the  patient;  and 
tbat  It  Is  Impossible  to  determine  in  advance 
who  are  and  who  are  not  susceptible  to  in- 
jurious effects.  Whether  this  is  so,  or  not 
we  are  not  permitted  to  determine  at  this 
time.  The  question  was  one  of  fact,  or  per- 
haps might  have  been,  had  the  case  been 
fully  tried,  and  for  tbe  jury  to  determine. 

For  the  error  In  excluding  the  evidence  of 
witness  Freeman  and  dismissing  the  action, 
the  order  appealed  from  must  be  reversed. 
It  Is  so  ordered. 


MOUNTAIN  T.  DAT. 

(Supreme  Court  of  Minnesota.     Jan.  8,  1904.) 

VENDOR  AND  PURCHASER— FRATJDULENT  REP- 
RESENTATIONS—REMEDIES OP  VENDOR 
—MEASURE  OF  DAMAGES. 

l.An  action  will  lie  for  fraudulent  repre- 
sentations mnde  by  tbe  prospective  purchaser 
of  liind  as  to  its  vnlue  and  condition;  the  land 
being  at  a  distance  from  the  place  of  purchase, 
and  the  vendor  being  ignorant  as  to  its  condi- 
tion and  value,  and  relying  upon  the  truthful- 
ness of  such  representations. 

2.  The  court  Instructed  the  Jury  that  the 
measure  of  damages  was  the  difference,  if  any, 
between  the  value  of  the  land  as  it  was  repre- 
sented to  be,  and  its  actual  value  at  that  tiuie. 
Held,  while  the  instruction  is  technically  incor- 
rect, the  true  measure  of  damages  being  the 
difference  between  the  actual  value  and  the 
purchase  price,  no  {irejudice  resulted  therefrotn. 
and,  if  it  was  considered  prejudicial,  attentioo 
should  have  been  called  to  the  inaccuracy. 

3.  The  verdict  was  not  excessive. 
(Syllabus  by  tbe  Court) 
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Appeal  from  District  Court.  Blue  Earth 
County;  Lorln  Cray,  Judge. 

Action  by  David  W.  Mountain  against 
James  B.  Day.  Judgment  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Frank  D.  Larrabee,  W.  E.  Young,  and 
Sawyer  &  Sawyer,  for  appellant.  A.  E. 
Clark  and  H.  I^  &  J.  W.  Sclimltt,  for  re- 
spondent. 

LEWIS,  J.  Respondent  commenced  this 
action  against  appellant  for  tbe  purpose  of 
recovering  damages  by  reason  of  having  been 
induced  to  sell  blm  2t)0  acres  of  land  upon 
false  and  fraudulent  representations  as  to 
its  value.  Tbe  land  was  located  2  miles 
from  the  village  of  Good  Thunder,  In  Blue 
Earth  county,  Minn.  Respondent  resides  up- 
on a  farm  about  0  miles  from  the  village 
of  Hartford,  in  Wisconsin;  nearly  400  miles 
distant  from  the  land  In  controversy.  The 
evidence  introduced  on  behalf  of  respondent 
tends  to  show  that  the  land  was  given  him 
by  his  father  about  24  years  prior  to  this 
trial,  and  that  at  the  same  time  a  brother 
of  respondent  was  given  an  adjoining  tract 
of  land,  upon  which  he  thereafter  resided; 
that  respondent  gave  to  his  brother  tbe  use 
of  bis  land  In  consideration  of  the  payment 
of  taxes  and  assessments  against  it,  which 
arrangement  continued  until  tbe  sale  to  ap- 
pellant. Respondent  had  only  seen  the  land 
once,  about  16  years  before  the  alleged  pur- 
chase, when  he  drove  by  It  on  a  public  high- 
way, and  bad  not  personally  kept  posted  up- 
on tbe  rise  in  value  of  that  class  of  lands  in 
tUe  vicinity  in  which  his  property  was  situat- 
ed, and  bad  not  been  informed  of  the  chan- 
ging conditions.  Appellant  was  a  business 
man  In  Hartford,  knew  respondent  very 
well,  and  their  families  were  upon  Intimate 
social  relations.  According  to  respondent's 
testimony,  appellant,  having  ascertained  that 
be  owned  tbe  land  in  Minnesota,  met  him  in 
Hartford  and  asked  for  an  option  on  the 
laud,  to  which  respondent  replied  that  he 
would  not  give  an  option;  that  be  would 
rather  appellant  would  go  and  see  the  land 
—see  what  it  was  worth— and  perhaps  then 
they  could  make  a  bargain,  to  which  appel- 
lant replied  that  he  knew  what  land  was 
worth  in  that  locality;  that  Improved  land 
was  selling  for  |40  an  acre,  and  unimproved 
land  from  $20  to  $25  an  acre.  The  result  of 
this  conversation  was  that  on  March  3,  1902, 
an  option  was  executed,  giving  appellant  tbe 
privilege,  for  the  period  of  30  days,  of  pur- 
chasing the  land  at  $8,000.  On  March  17tb 
following,  appellant  appeared  at  respondent's 
farm  at  about  7  o'clock  in  the  morning,  ac- 
companied by  an  attorney,  and,  according  to 
respondent's  testimony,  said  he  had  been  In 
Minnesota  and  looked  at  tbe  land;  that  it 
was  in  very  poor  condition— all  run  over 
with  quack  grass  and  foul  stuff— and  that  it 
was  worth  about  $7,000;   and  that  he  could 


buy  farms  up  there  cheaper  than  tbat.  Tbe 
result  of  these  representations  was  that  a 
contract  was  entered  Into  by  which  respoiMl- 
ent  agreed  to  sell  the  premises  to  appellant 
for  tbe  sum  of  $7,500.  On  Mardi  20th.  ap- 
pellant again  appeared  at  respondent* s  farm 
in  company  with  a  lawyer,  at  which  time  t 
deed  to  the  premises  was  executed  and  de- 
livered by  respondent  .Before  tbe  execution 
of  the  deed,  a  conversation  took  place.  ti!« 
purport  of  which,  according  to  respondect* 
testimony,  is  as  follows:  Respondent  tojd 
appellant  that  be  had  agreed  to  sell  tbe  fara 
too  cheap;  that  be  bad  a  letter  from  one 
Flyn,  stating  that  good,  improved  farm  bud 
was  selling  from  $60  to  $65  per  acre,  and  that 
bis  farm  was  worth  $45  per  acre;  and  that 
be  bad  a  telegram  from  bis  brother  to  hold 
tbe  farm.  Tbe  letter  and  telegram  were 
received  after  tbe  contract  was  executed. 
Respondent  refused  to  sign  any  deed,  where- 
upon appellant  renewed  his  representaticos 
as  to  tbe  value  of  the  land,  claiming  be  wa^ 
paying  all  it  was  worth,  and  sug:8;esting  that 
respondent  was  being  "fooled"  by  his  broth- 
er, who  had  a  favorable  lease  of  tbe  land. 
and  did  not  want  it  sold;  and  respondent 
Anally  executed  the  deed.  At  the  same  tin*- 
appellant  entered  into  a  writing  in  which  It 
agreed  to  pay  respondent  the  sum  of  $:>>•' 
in  case  the  land  was  sold  by  him  'wltbln  one 
year  for  $35  an  acre,  or  more.  There  was 
also  evidence  tending  to  show  tbat  respond- 
ent's wife  was  Induced  to  sign  the  deed  upc-D 
the  ground  tbat  litigation  would  follow  if  she 
did  not.  Respondent  having  secured  a  ret- 
dict  for  tbe  sum  of  $6,800,  appellant  made  a 
motion  for  Judgment  notwithstanding  the 
verdict,  and  for  a  new  trial. 

In  Griffin  v.  Farrier,  32  Minn.  474,  21 
N.  W.  553,  tbe  rule  is  applied  that  an  ac- 
tion will  lie  for  fraudulent  representations 
made  by  the  vendor  of  land  as  to  its  value 
and  situation;  the  land  being  at  a  distance 
from  the  place  of  sale,  the  vendee  being  ig- 
norant as  to  its  value  and  location,  and  tni-ins; 
purposely  and  by  fraudulent  device  induct 
to  purchase,  relying  upon  the  truthfulness  it 
such  representations.  The  party  makin;; 
misrepresentations  cannot  escape  their  legal 
effect,  even  though  he  be  a  prospective  pui^ 
chaser.  There  is  no  difference  in  this  rt^ 
spect  between  a  vendor  and  a  purchaser,  ia 
the  case  before  us  there  was  evidence  suffi- 
cient to  Justify  the  Jury  in  finding  that  ap- 
pellant bad  knowledge  of  tbe  trae  value  of 
the  land,  and  that  he  stated  to  respondfc: 
tbat  it  was  worth  about  half  of  its  iroe 
value;  that  appellant  knew  tbat  respind- 
ent  was  ignorant  of  tbe  conditions  existing 
in  Minnesota,  where  tbe  land  was  located, 
and  bad  no  accurate  information  regardic; 
it,  and  for  tbat  reason  appellant  induced  him 
to  rely  upon  his  statements  and  accept  bis 
knowledge  of  the  situation.  In  determining 
whether  these  representations  were  made 
with  fraudulent  intent,  and  whether  respond- 
ent was  entitled  to  rely  apon  them,  all  of  the 


Digitized  by 


Google 


Minn.) 


STATE  V.  BOARD  OF  EDUCATION. 


885 


circuinstonces  surrounding  the  partle*  at  tbe 
time  must  be  taken  Into  consideration.  The 
representations  on  tbe  part  of  the  appellant 
iiiDounted  to  more  than  an  expression  of  an 
opinion,  or  trade  talk,  or  a  mere  running 
down  of  property  for  the  purpose  of  getting 
it  as  cheaply  as  he  conld,  because  they  were' 
based  on  positive  assertions  as  to  his  knowl- 
edge, coupled  with  an  effort  to  induce  the 
owner  to  rely  'upon  bis  judgment;  and  re- 
spondont  was  excusable,  imder  the  drcum- 
Ktnni-es,  In  accepting  tbe  statements  as  true, 
and  in  relying  upon  them.  The  mere  fact 
tliat  he  bad  seen  tbe  property  once,  16  years 
before,  and  that  his  wife  had  visited  tbe 
place  10  years  before,  and  that  his  brother 
was  in  possession,  haying  its  use  for  the 
payment  of  taxes,  and  tbe  fact  that  he  could 
iiave  ascertained  Us  value,  by  telegram  or  let- 
ter, before  signing  the  option,  are  not  suffi- 
cient to  charge  him  with  negligence.  Tbe  op- 
tion, therefore,  having  been  obtained  under 
sucb  circumstances  as  would  make  it  void 
for  misrepresentations,  was  tbe  transaction 
ratified  by  tbe  subsequent  execution  of  the 
contract  and  deed?  We  think  not.  If  the 
evidence  on  behalf  of  respondent  be  accepted 
as  ti'ue.  Appellant  represented  that  be  had 
seen  tbe  land  after  securing  the  option,  that 
It  was  not  worth  more  than  $7,000,  that  the 
option  price  was  too  much,  that  the  land  was 
overrun  with  foul  grass  and  weeds,  and  that 
similar  land  in  the  vicinity  could  be  pur- 
chased for  less  money.  It  does  not  appear, 
therefore,  that  the  contract  was  entered  Into 
by  respondent  w^lth  knowledge  that  the  rep- 
resentations were  false,  but,  rather,  that  he 
was  persuaded  to  execute  It  by  reason  of  ad- 
ditional and  other  statements  as  to  the  larid 
und  its  value,  based  upon  appellant's  per- 
.sonal  knowledge.  The  execution  of  the  con- 
tract was  not  a  ratification  of  what  had  pre- 
ceded, but  an  act  based  upon  a  continuation 
of  confidence.  Three  days  later,  when  tbe 
deed  was  executed,  It  is  true,  respondent  bad 
obtained  some  additional  Infor&atios— bad 
received  a  letter  to  the  effect  that  his  land 
was  worth  $45  per  acre,  and  :i  telegram  from 
bis  brother  to  bold  tbe  land.  This  knowledge 
was  commimlcated  by  respondent  to  appel- 
<;int  as  a  reason  for  not  executing  tbe  deed- 
that  bis  land  was  worth  more  than  called 
for  lyy  the  contract— whereupon,  with  the  as- 
sistance of  an  attorney,  appellant  renewed 
liis  nrguments;  insisting  that  be  knew  what 
be  was  talking  about,  and  that  the  brother 
had  a  selfish  purpose  in  misleading  him,  l>e- 
cnnsc  be  wanted  to  remain  in  possession  of 
the  Innd.  Belying  on  these  statements,  re- 
spondent executed  the  deed.  In  view  of  re- 
spondent's limited  information  and  means 
of  obtaining  it,  the  execution  of  the  deed 
cannot  be  treated  as  a  ratification  of  tbe  con- 
tract. From  all  tbe  evidence  in  this  case, 
tbe  court  was  justified  In  submitting  to  the 
Jury  the  question  whether  the  misrepresen- 
tations Iiad  been  made,  and  whether  they 
vere  relied  upon  by  respondent  in  making 


this  contract  and  deed,  and  the  verdict  of  tbe 
jury  Is  final  upon  that  proposition. 

2.  The  court  instructed  the  jury  that  plain- 
tiff. If  entitled  to  recover  at  all,  was  entitled 
to  recover  from  defendant  the  difference,  If 
any,  between  the  value  of  the  land,  as  it 
was  so  stated  and  represented  to  be,  and  Its 
actual  value  at  that  time.  This  Instruction 
is  technically  Incorrect,  the  true  measure  of 
damages  being  tbe  difference  between  the 
actual  value  of  the  land  and  tbe  purchase 
price;  but  we  are  unable  to  see  wherein  app 
pellant  was  prejudiced.  The  land  was  rep- 
resented by  appellant  at  one  time  to  be 
worth  only  $7,000,  and  at  another  time  $30 
an  acre;  and  the  difference  between  the  ac- 
tual value  of  the  land,  according  to  the  evi- 
dence, and  its  represented  value,  would,  at 
any  rate,  be  more  than  the  amount  of  the 
verdict  returned.  In  any  event  the  court's 
attention  should  have  been  called  to  the  fact 
that  the  rule  was  not  accurately  stated,  if  it 
was  considered  prejudicial.  Steinbauer  v. 
Stone  (Minn.)  88  N.  W.  754.  The  verdict 
was  not  excessive.  The  value  of  tbe  Innd 
was  from  $55  to  $60  an  acre,  according  to  the 
testimony. 

Order  affirmed. 


STATE  ex  rel.  CKOSLAND  v.  BO.ART)  OF 
EDTT0.4TION  OP  INDEFKXUliNT 
SCHOOL  DIST.  NO.  40,  MORRISON 
COUNTY  et  al. 

(Supreme  Coart  of  Minnesota.     Jan.  8,  1004.) 

SCHOOL  DISTRICT— ACTUAL  RESIDE.N'T— 
EVIDE-NCB. 

1.  Whether  a  person  is  an  "actual  resident" 
of  a  particular  school  district,  witbiu  the  mean- 
ins  of  Gen.  St.  1894,  §  3097,  must  depend  aiion 
tbe  facts  of  each  particular  case.  The  finding 
of  tile  trial  court  in  this  case  that  relator  nnd 
his  children  were  notunl  residents  of  respondent 
school  district  held  sustained  by  the  evidonii-. 

(Syllabus   by   the   Court.) 

Appeal  from  District  Court,  Morrison 
County;   L>.  L.  Baxter,  Judge. 

Application  by  tbe  state,  on  the  relation 
of  Amos  B.  Crosland,  for  writ  of  manda- 
mus of  the  board  of  education  of  Independent 
School  District  No.  40,  Morrison  county,  and 
another.  Judgment  for  plaintiff.  From  an 
order  denying  a  new  trial,  the  defendants 
appeal.    Affirmed. 

Geo.  H.  Niies,  for  appellants.  Stewart  & 
Brower  and  R.  S.  Clarke,  for  respondent. 

BROWN,  J.  Application  to  the  district 
court  of  Morrison  county  for  a  writ  of  man- 
damus to  the  officers  of  the  independent 
school  district  of  the  village  of  Royalton, 
commanding  them  to  admit  tbe  children  of 
relator  into  the  school  of  tbe  district. 
Plaintiff  had  judgment  in  the  court  below, 
and  defendants  appealed  from  an  order  de- 
nying a  new  trial. 

The  only  question  Involved  in  the  case  is 
whether  relator  and  bis  children  were  actual 
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residents  of  respondent  district,  and  entitled 
to  the  privileges  and  benefits  of  the  school 
without  the  payment  of  tuition  fees  charged 
nonresidents.  The  trial  court  found  as  a 
fact  that  they  were  actual  residents  of  the 
district,  and  we  have  only  to  inquire  whether 
the  finding  la  fairly  sustained  by  the  evi- 
dence. It  would  serve  no  good  purpose  to 
enter  Into  an  extended  discussion  and  Inter- 
pretation of  the  statutes  on  the  subject,  and 
we  refrain;  nor  would  It  serve  as  a  prece- 
dent to  malce  extended  mention  of  the  evi- 
dence upon  which  the  trial  court  based  Its 
finding.  It  Is  sufficient  to  say  that  we  have 
examined  the  evidence  with  care,  and  do  not 
find  It  so  clearly  and  palpably  against  the 
findings  as  to  justify  a  reversal.  Whether 
a  person  Is  an  actual  resident  of  a  particu- 
lar school  district  within  the  meaning  of 
Gen.  St.  1894,  i  3G97,  must  necessarily  de- 
pend upon  the  special  facta  of  each  caao. 
Order  aMrmed. 


WARREN  V.  WARD  et  al. 
(Supreme  Court  of  Minnesota.     Jan.  8,  1904.) 

JUDQMKNT— POWER  TO  VACATK-SALB  OP 

LAND— BXECUTOKY  CONTRACT 

— PORFKITURB. 

1.  The  district  courts  of  this  stnte  are  au- 
thorized, under  section  5435,  Gen.  St.  1894.  to 
satisfy  and  vacate  judgments  paid  in  fact, 
though  undischarged  of  record;  and  such  re- 
lief may  be  granted  upon  a  motion  based  upon 
affidavits,  as  well  as  by  action,  in  the  exercise 
of  sound  judicial  discretion. 

2.  Under  the  terms  of  an  executory  oontrnct 
for  the  sale  of  land,  where,  upon  failure  to 
make  payments  by  the  vendee,  the  vendor  may 
declnre  a  forfeiture  and  have  the  contract  cnn- 
L-eled.  when  the  latter  exercises  that  riulit  he 
cannot  be  permitted  to  recover  his  land,  and  re- 
tain the  benefits  of  a  judgment  which  he  has 
previously  recovered  for  the  unpaid  part  of  the 
purchase  money,  as  appears  by  the  facts  in  this 
case.  * 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Mllle  Lacs 
County;  D.  B.  Searles,  Judge. 

Action  by  Annie  C.  Warren  against  James 
H.  Ward  and  others.  Judgment  for  plaintiff. 
Motion  to  have  judgment  satisfied  and  dis- 
charged of  record  denied,  and  defendants  ap- 
peal.   Reversed. 

C.  F.  J.  Ooebel  (A.  B.  Helmicic,  of  counsel), 
for  appellants.  Charles  Keith,  for  respond- 
ent 

LOVBLT,  J.  Motion  to  have  a  judgment 
satisfied  and  discharged  of  record,  upon  the 
claim  that  such  relief  should  be  granted  as 
a  matter  of  equitable  right,  under  Gen.  St 
1894,  {  6435.  The  motion  was  denied  by  the 
court  below,  and  this  appeal  is  from  that  or- 
der. 

The  application  to  have  the  Judgment  dis- 
charged was  based  upon  a  showing  upon  affi- 
davits of  the  applicants  from  which  it  ap- 
peared that  on  the  19th  day  of  July,  1892, 


1 1.  See  Judgment,  vol.  80,  Cent.  Dig.  i  1707. 


respondent  agreed  to  convey  to  appelianti. 
for  the  sum  of  $3,000,  120  acres  of  land, 
and  $1,000  of  the  purchase  naoney  was  paid 
upon  the  execution  of  the  contract  wtu'le 
$500  was  to  be  paid  on  the  1st  of  Novemliei'. 
1803,  with  three  further  payments,  of  $><• 
each,  annually  on  the  19tb  day  of  Jnly  of  Q^ 
succeeding  years,  until  the  whole  thereof 
was  paid,  with  interest  and  taxes,  upon  the 
condition,  among  other  things,  tbat.  In  ctst 
of  the  failure  of  the  purchasers  to  make  ei- 
ther of  the  payments  or  interest,  tbe  whole 
portion  became  due,  and  the  vendor  migbt. 
at  her  option,  declare  a  forfeiture,  whirl. 
should  be  sufficient  to  cancel  all  obligatio:!* 
entered  into  between  the  parties,  and  rein- 
vest her  with  title  to  the  property,  aad  tlie 
right  to  re-enter  and  talce  possession  of  tb> 
premises.  Appellants  thereafter  paid  por- 
tions of  the  interest,  but  defaulted  In  tbe  two 
next  payments,  upon  which  salt  was  brougbt 
They  were  absent  from  the  state,  and  upoq 
their  default  Judgment  was  entered  and 
docketed.  A  transcript  was  thereafter  sent 
to  Oregon,  where  they  resided,  and  theiv 
soogbt  to  be  enforced.  This  is  tbe  Judgment 
which  the  appellants  seek  to  have  taeie  vacat- 
ed and  set  aside.  While  tbe  matter  was  io 
this  situation,  and  after  this  Judgment  liad 
been  entered,  the  owner  of  tbe  land  (re- 
spondent) brought  suit  to  enforce  the  for- 
feiture in  the  purchase  contract,  and  to  re 
cover  the  property,  under  tbe  stringent  provi- 
sions therein  authorizing  that  remedy.  The 
complaint  in  this  latter  suit  sets  forth  tl>e 
right  of  tbe  plalntifl  therein  to  tbe  relief 
prayed  for,  resting  wholly  upon  an  enforce- 
ment of  ber  rights  under  the  forfeiture 
clause.  No  answer  was  interposed,  and  Judg- 
ment was  entered  for  plaintiff,  as  well  as  for 
the  recovery  of  the  property.  The  motion  to 
vacate  was  served  upon  the  attorney  for  th» 
respondent  who  appeared  within  tbe  proper 
time,  and  the  statements  set  forth  in  the  ac- 
companying affidavits  of  the  moving  parties, 
showing  th6  facts  above  set  forth,  were  not 
!  in  any  way  controverted  or  disputed,  and  it 
is  insisted  that  as  a  matter  &[  rigbt,  they 
require  a  cancellation  of  the  money  jadgment 
upon  tbe  ground  that,  in  equity  and  good  con- 
science, it  should  not  be  enforced,  since  tbe 
remedy  sought  and  granted  in  the  action  to 
have  the  contract  annulled  and  for  posseosioa 
of  tbe  property  discharged  the  appellants  from 
all  obligations  to  pay  any  further  portion  of 
tbe  purchase  price  of  the  land. 

The  power  of  courts  to  control  their  rec- 
ords, and  to  set  aside  and  cancel  Judgmenta 
which  have  been  paid  in  fact,  although  still 
remaining  of  record,  is  provided  for  by  tbe 
statute  which  authorizes  tbe  exercise  of  th:s 
authority.  It  rends  as  follows:  "Whenev- 
er a  Judgment  is  satisfied  in  fact  otherwise 
than  upon  an  execution.  It  is  tbe  dnty  of 
the  party  or  attorney  to  give  such  acknowl- 
edgment and  upon  motion  the  court  may 
compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it"  Gen.  St  1881. 
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5435.  While  the  strict  terms  of  the  stat- 
ite  apply  to  a  Judgment  wblcli  has  been 
lald  in  fact,  perhaps  by  cash,  we  are  clear 
bat,  where  such  facts  and  conditions  exist 
8  are  tantamount  to  such  payment,  this  re- 
lef  should  be  granted.  It  is  true  that  such 
'ellef  might  be  obtained,  and  probably  would 
>e  ordinarily  asked.  In  an  equitable  suit 
igalnst  the  owner  of  the  Judgment  to  annul 
he  same,  but  in  this  proceeding  the  facts 
lie  as  fully  set  forth  as  they  could  be  In  a 
'omplalnt  In  an  action  for  that  purpose, 
rbe  defendants  appearing  on  the  bearing 
untested  tbe  right  of  the  court  to  grant  the 
relief  upon  the  ground  that  the  facts  set 
(orth  did  not  authorize  an  order  of  cancella- 
tion, thereby  conceding  the  Jurisdiction  of 
the  court,  and  practically  the  facts  alleged  in 
tbe  affidaylts.  We  have  recognized  the  pow- 
iT  of  the  district  court,  upon  a  showing  of 
tacts  upon  aflSdavits,  to  order  the  satisfac- 
tion of  a  Judgment  upon  proper  grounds, 
where  such  satisfaction  becomps  an  equita- 
ble right,  rather  than  to  relegate  the  party 
seeking  such  relief  to  an  action  therefor. 
Woodford  y.  Reynolds,  36  Minn.  155.  30  N. 
W.  757.  In  that  case  tbe  satisfaction  was 
refused  upon  the  ground  that  the  facts  were 
in  dispute,  and  it  was  held  that  It  was  a 
fair  exercise  of  Judicial  discretion  to  leave 
tbe  parties  to  their  remedy  In  a  suit  which 
iiad  been  commenced  for  the  same  purpose; 
tiut  In  this  proceeding  the  facts  are  not  in 
dispute,  and  are  as  clearly  established  as  they 
could  be  upon  a  Judicial  determination,  and 
we  see  no  Just  reason.  If  they  warrant  the 
remedy,  why  it  should  not  be  granted. 

It  must  be  conceded  that  whatever  tbe 
porcbflsers  of  the  land  had  actually  paid 
thereon  under  the  contract  could  not  be  re- 
covered back.  They  bad  lost  not  only  this, 
hot  further  they  bad  lost  tbe  land,  which 
was  recovered  by  the  vendor;  and  It  seems 
palpably  Inequitable  and  unjust  that  the 
vendor  could  have  her  land,  what  had  been 
paid  upon  it,  and  likewise  enforce  further 
payments,  since  It  was  provided  In  the  con- 
tract Itself  that  all  further  obligations  be 
canceled. 

There  Is  no  difference  In  the  authorities 
upon  the  proposition  that  one  cannot  have 
tbe  spedflc  performance  of  the  contract  and 
its  rescission.  This  is  but  the  application  of 
tbe  very  hackneyed  truism  that  "one  can- 
not have  his  cake  and  eat  it"  But  It  Is  sug- 
(!;o<ited  that  the  fact  that  Judgment  had'  been 
obtained  for  part  of  the  purchase  price, 
wblch  had  been  unpaid,  placed  the  parties  in 
R  different  position  as  to  the  balance  of  the 
pnrcbase  money,  which  bad  not  been  re- 
duced to  Judgment  We  do  not  appreciate 
this  distinction.  The  Judgment  was  but 
evidence  of  an  Indebtedness  which,  in  Jni^ 
tlce,  should  be  Inoperative  and  of  no  avail 
by  reason  of  tbe  action  to  recover  the  land, 
and  the  result  thereby  secured.  At  the  time 
when  this  latter  action  was  brought,  and 
tbe  Judgment  thereon  rendered,  by  which  the 


land  was  recovered,  the  same,  as  appears 
from  the  showing  made,  had  been  sold  to 
third  parties.  This  is  no  further  Important 
than  as  emphasizing  the  injustice  of  the  at- 
tempt to  enforce  the  Judgment  in  a  foreign 
state,  and  the  further  fact  that  relief  might 
well  be  sought  by  motion,  and  upon  showing 
by  afOdavits,  which  was  a  practical,  and  per- 
haps necessary,  resource  to  purge  the  rec- 
ords of  the  court  of  a  Judgment  whose  en- 
forcement in  another  jurisdiction  would  be 
oppressive  and  wrongful. 

We  are  satisfied,  upon  the  showing  made, 
that  the  court  should  have  set  aside  tbe 
Judgment  upon  the  ground  that  it  -should 
no  longer  have  been  permitted  to  remain  an 
obligation  from  which  the  appellants  were 
required  to  protect  themselves. 

Order  reversed  and  cause  remanded  for 
fnrtber  proceedings. 


STATE  ex  rel.  BRANDT,  Mayor,  v.  THOMP- 
SON et  al. 
(Supreme  Court  of  Minnesota.     Jan.  8,  1904.) 
PCBLIC  OFFICERS— RKMOV All— MAYOR  OF  CITY.. 

1.  The  subject  of  the  removal  of  public  offi- 
cers from  office,  either  elective  or  appointive, 
is  within  legislative  control,  and  the  manner  or 
method  prescribed  by  statutory  enactments 
therefor  is  exclasive. 

2.  The  city  council  of  East  Grand  Forks,  a 
city  incorporated  under  the  provisious  of  chap- 
ter 8,  p.  16,  Gen.  Laws  1895,  has  no  power  to 
hear  charges  against  and  remove  the  mayor  of 
that  city  from  his  office. 

(Syllabus  by  the  CourtO 

Petition  by  the  state,  on  the  relation  of  J. 
F.  Brandt,  mayor  of  East  Grand  Forks,  for 
a  writ  of  prohibition  to  Hugh  Thompson  and 
others.    Writ  granted. 

F.  C.  Massee  and  G.  A.  E.  Flnlayson  (Mar- 
tin O'Brien,  of  counsel),  for  relator.  Bronson 
&  Margeson  and  Guy  0.  H.  Corliss,  for  re- 
spondents. 

BROWN,  J.  Writ  of  prohibition  to  the 
city  council  of  East  Grand  Forks.  The  facts 
are  as  follows:  Relator  is,  and  since  Jan- 
uary, 1902,  has  been,  the  mayor  of  £b8t 
Grand  Forks,  this  state,  and  respondents  are 
members  of  the  city  council.  On  the  1st  of 
November,  1903,  respondents,  acting  oificial- 
ly,  instituted  proceedings  to  remove  relator 
from  his  othce  as  mayor,  and  this  writ  was 
sued  out  to  restrain  and  enjoin  them  from 
further  proceedings  therein.  The  only  ques- 
tion presented  for  our  consideration  Is  wheth- 
er respondents,  as  the  city  council,  have  pow- 
er to  take  cognizance  of  charges  against  the 
mayor,  and  to  hear  and  determine  the  same, 
and  remove  him  from  office,  if  satisQed  that  a 
case  for, removal  exists.  The  city  of  East 
Grand  Forks  was  originally  Incorporated  by 
chapter  45,  p.  602,  Sp.  Laws  1887,  and  con- 
tinued under  the  authority  there  granted  un- 
til 1898,  when  It  became  reincorporated  or 
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reorganized  rmder  chapter  8,  p.  16,  Gen.  Laws 
1S95,  and  it  is  now  acting  under  and  by  vir- 
tue of  that  law.  Under  its  original  act  of 
incorporation  the  council,  as  governing  body 
of  the  municipality,  possessed  no  power  to 
remove  an  elective  officer  from  office.  That 
act  provides  for  the  removal  of  appointive 
officers,  but  no  authority  for  the  removal  of 
those  elected  by  the  people;  and  It  is  not 
contended  that  respondents  are  proceeding 
by  authority  of  any  provision  of  that  act. 
Nor  Is  It  claimed  that  such  authority  is  con- 
ferred by  chapter  8,  p.  16,  Gen.  Laws  1895. 
Provision  is  made  In  that  act  for  the  re- 
moval t>y  the  council  of  appointive  officers, 
but  authority  so  to  act  is  limited  to  that  class 
of  officers.  As  to  elective  officers,  section  52 
provides  that  any  officer  or  employ^  of  the 
city  who  shall  offend  against  any  of  the  pro- 
visions of  the  act  or  otherwise  be  guilty 
of  misconduct  In  office,  shall  be  deemed  guilty 
of  a  misdemeanor  and  punished  as  misde- 
meanors are  punished  by  the  laws  of  the 
state,  and  also  "forfeit  his  office  and  be  for- 
ever disqualified  from  holding  any  office  of 
trust  or  profit  under  the  city  government." 
This  section  is  general,  and  applies  to  all 
classes  of  officers,  and  is  the  only  method 
provided  by  the  act  of  1895  for  the  removal 
of  elective  officers.  The  commission  of  an 
act  constituting  misconduct  In  office,  and 
such  as  to  justify  removal,  Is  declared  a  mis- 
demeanor, and  the  forfeiture  of  office  results 
from  conviction  of  the  offense.  But  it  Is 
claimed  that  section  1U51,  Gen.  St  1894,  ap- 
plies and  fully  authorizes  the  contemplated 
proceedings.  That  section  is  a  part  of  chap- 
ter 31,  p.  68,  Gen.  Laws  1870,  entitled  "An 
act  to  authorize  the  Incorporation  of  cities." 
The  question  presented  Is  whether  it  applies 
to  cities  incorporated  under  chapter  8,  p.  16, 
Gen.  Laws  1895.  This  section  provides  that 
any  person  appointed  to  public  office  by  the 
couiraoii  council,  or  elected  by  the  people, 
may  be  removed  from  his  office  by  a  vote  of 
two-thirds  of  all  the  aldermen  authorized  to 
be  elected,  upon  charges  made  against  the 
person  sought  to  be  removed,  and  opportuni- 
ty given  blm  to  be  heard  In  his  defense.  If 
this  section  applies,  and  Is  In  force  as  to 
East  Grand  Forks,  the  position  of  respond- 
ents must  be  sustained,  and  the  writ  quash- 
ed; otherwise  it  should  be  made  absolute. 
'I'lie  particular  ground  upon  which  respond- 
ents base  their  claim  that  it  does  apply  Is 
tlie  provision  found  in  section  27  of  the  act 
of  1S95,  which  Is  as  follows:  "The  city  of- 
ficers of  such  city  or  village  at  the  time  of  Its 
reorganization  shall  thereafter  exercise  the 
powers  conferred  upon  like  officers,  •  •  • 
and  all  laws  and  parts  thereof  not  Incon- 
sistent with  the  provisions  of  this  act  shall 
continue  In  force  and  be  applicable  to  such 
city  or  village,  the  same  as  If  such  reorgan- 
ization had  not  taken  place.  •  •  •"  Re- 
siiondonts'  contention  In  this  respect  cannot 
be  sustained.  The  portion  of  the  act  of  1805 
just  quoted  provides  that  all  laws  or  parts 


of  laws  shall  continue  In  t 
cable  to  cities  organizing 
same  extent  as  if  such  reor 
taken  place.  Section  1051 
East  Grand  Forks,  for  it 
by  special  act  of  the  Legis 
only  to  cities  Incorporated 
Statutes,  of  which  the  sec 
By  the  Insertion  of  this  pi 
of  1895  the  intention  ws 
prior  laws  pertinent  or  ap] 
lages  or  cities  Incorporate 
act  of  1895,  but  reorganlzu 
ing  to  them  the  same  force 
possessed  prior  to  the  re 
nothing  further;  and  for  t 
section  did  not  apply  to  : 
prior  to  its  relncorporatloi 
applicable  by  the  prorisioi 
therefore  be  held  that  sec 
apply. 

The  contention  that  In 
statutory  authority,  the  gc 
municipality  has  power  to 
for  cause,  Is  not  sound.  1 
a  general  proposition,  thai 
moval  of  public  officers  : 
power  of  appointment  (Pai 
Minn.  428,  87  N.  W.  1124 
374),  but  this  applies  mo 
appointive  officers,  and  nc 
by  the  people.  The  subjec 
officers  Is  within  legisla 
where  that  body  prescril 
method  of  removal  It  is  e: 
od  of  removal  is  provide 
under  which  East  Grand  i 
porated,  and  the  method 
must  be  followed.  Appol 
be  removed  by  the  appo 
elective  officers  by  a  con 
duct. 

It  follows  that  the  w 
prayed  for  must  be  grantc 
ed. 


VILLAGE  OP  LAKE  CR' 

OF  COM'RS  OF  BL 

COUNTS 

(Supreme  Court  of  Minnes< 

COUNTIES— CONTAGIOUS     DI 
■OF  TOWN 

1.  Chapter  238,  p.  378,  I 
to  the  expenses  of  towns  s 
trolliug  contngioua  disease 
hcJd  tliat  bills  for  such  exp 
and  adjusted  before  its  i 
within  its  purview  and  the 
scope  is  limited  to  expense: 
red,  but  not  in  fact  paid, 
pending  at  the  time  of  ita  i 

(Syllaboa  by  the  Court.) 

Appeal  from  District  ( 
County;  Lorin  Cray,  Judg< 

Action  by  the  village 
against  the  board  of  count; 
Blue  Earth  county.    Jud] 
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ant     From  an  order  denying  a  new  trial, 
plalntIS  appeals.    Afflrmed. 

D.  A.  Reed  and  W.  B.  Young,  for  appel- 
lant.   S.  B.  Wilson,  for  respondent 

START.  C.  J.  The  facts  of  this  case  are 
undisputed,  and  are  as  follows:  The  plaln- 
tiS  is  a  municipal  corporation  In  tlie  cotmty 
of  Blue  Earth.  Between  May  1.  1!)0U,  and 
May  1,  1901,  a  contngious  and  Infectious  dis- 
ease, smallpox,  existed  and  was  epidemic 
among  the  people  of  the  village.  In  the  care 
and  control  of  the  disease  the  village,  by  its 
board  of  health,  during  the  year  stated, 
necessarily  incurred  and  paid  the  reasonable 
sum  of  l^t;S3.14.  Of  this  sum  $801.64  was  so 
incurred  and  paid  prior  to  April  11,  1801, 
and  the  balance  thereof,  $81.60,  was  in- 
curred and  paid  after  that  day.  The  village, 
on  September  3,  1801,  duly  presented  to  the 
county  auditor  of  the  county  a  detailed  state- 
ment of  the  sum  so  incurred  and  paid,  which 
was  presented  to  the  board  of  county  commis- 
sioners of  the  county,  who  allowed  as  a  claim 
against  the  county  $81.50  thereof  incurred 
and  paid  after  April  11,  1001,  and  disallowed 
the  balance.  The  village  appealed  to  the  dis- 
trict court  from  the  order  disallowing  its 
cl.iim.  The  district  court  found  the  facts 
substantially  as  we  have  stated,  and  as  a 
conclusion  of  law  directed  Judgment  affirm- 
ing the  action  of  the  county  commissioners. 
The  village  appealed  from  an  order  denying 
its  motion  for  a  new  trial.  The  sole  ques- 
tion for  the  decision  of  this  court  is,  did  the 
tria!  court  err  in  its  conclusion  of  law?  The 
answer  to  this  question  depends  upon  the 
proper  construction  of  chapter  238,  p.  378, 
Laws  1901,  approved  and  in  effect  April  11, 
1901,  which,  so  far  as  here  material,  reads 
as  follows:  "It  shall  hereafter  be  the  duty 
of  the  chairman  of  any  county,  incorporated 
town,  borough,  town  w  village  board  of 
l:caltb,  which  has  heretofore  or  shall  here- 
after incur  expense  for  the  control  of  in- 
fectious or  contagious  diseases  in  any  such 
town  or  village,  to  present  a  statement  there- 
of giving  the  name  and  address,  if  possi- 
ble, of  each  person  cared  for,  duly  veritied, 
to  the  county  auditor.  •  •  •  And  it  shall 
thereupon  be  the  duty  of  the  said  board  of 
county  commissioners  to  audit  the  said  state- 
ment or  so  much  thereof  as  said  board  shall 
determine  to  be  just  and  proper.  *  *  •" 
The  general  rule  is  that,  unless  the  contrary 
appears  to  have  been  Intended  by  the  Legis- 
lature, statutes  must  be  considered  to  be 
prospective,  and  not  retrospective,  in  their 
operation.  It  is  clear,  however,  from  a  mere 
reading  of  the  statute  in  question,  that  it  was 
mtended  to  be  not  only  prospective  in  its  op- 
eration, but  retrospective  to  some  extent 
But  to  what  extent  is  it  retrospective?  Its 
retrospective  provisions  ought  not  to  be  ex- 
tended by  construction  so  as  to  make  it  un- 
constitntlonal  or  unjust  In  its  operation  if  it 
may   I>e    otherwise   fairly    construed.     For 


some  six  years  prior  to  the  passage  of  the 
statute  in  question  the  towns  and  villages 
of  the  state  were  absolutely  liable  for  the 
expenses  of  controlling  contagious  diseases 
within  their  respective  limits,  and  were  not 
entitled  to  reimbursement  from  the  county. 
Laws  1895,  p.  189.  c.  68.  Now,  if  the  statute 
we  are  considering  is  construed  so  as  to  in- 
clude all  sums  theretofore  paid  by  such  mu- 
nicipalities in  controlling  contagious  diseases, 
it  will  render  its  constitutionality  doubtful. 
and  lead  to  unjust  results.  Take  this  cu.se 
as  an  illustration.  When  the  village  piiiii 
the  $S01.(I4,  it  discharged  a  cluim  for  which 
it  was  solely  liable.  The  county  was  under 
no  legal  or  moral  obligation  to  pay  it  If 
the  statute  be  construed  so  as  to  give  the 
village  as  a  gratuity  a  cause  of  action  against 
the  county  for  the  sum  in  question,  then 
every  other  town  or  village  which  discharged 
its  sole  legal  obligations  by  auditing  and 
paying  at  any  time  prior  to  the  enactment 
of  the  statute  the  expenses  of  controlling 
contagious  diseases  is  given  by  it  a  cause  of 
action  therefor  against  the  county.  It  is 
clear  that  such  is  not  the  meaning  of  the 
statute,  and  we  hold  that  bills  for  control- 
ling contagious  diseases  actually  adjusted 
and  paid  by  villages  and  towns  prior  to  its 
enactment  are  not  within  its  purview,  and 
that  its  retrospective  scope  is  limited  to  ex- 
penses theretofore  incurred,  but  not  in  fact 
paid,  in  continuing  cases  pending  at  the  time 
of  its  enactment.  Board  of  Health  v.  Ren- 
ville County  (Minn.)  95  N.  W.  226.  It  follows 
that  the  trial  court's  conclusion  of  law  was 
correct. 
Order  atSrmed. 


ROCK  et  al.  v.  DOXORA  MIN.  CO.  et  al. 

(Supreme  Court  of  Minnesota.     Jan.  8,  1904.> 

BOUNDARIES— ACTION  TO  ESTABLISH-PAR- 
TIES— STAT. 

1.  The  complaint  in  this  action  to  have  the 
boundaries  of  the  land  of  the  respective  par- 
ties established  states  a  cause  of  action. 

2.  Section  5825.  Gen.  St.  1804,  relating  to 
additional  parties  in  ench  an  action  construed, 
and  held,  that  the  court,  whenever  it  appears 
that  any  person  interested  in  any  of  the  lauds 
involved  m  the  action  as  shown  by  the  com- 
plaint ought  to  be  made  a  party,  must  stay  pro- 
ceedin»;s  and  order  such  persons  to  come  in  and 
plead,  but  as  to  persons  interested  in  any  tract 
of  laud  not  so  urifi:inally  involved  the  court 
may.  In  its  discretion,  order  them  to  appear 
and  plead. 

3.  The  trial  court  did  not  err  in  denying  the 
defendant's  motion  to  stay  proceedings  in  this 
action,  and  order  additional  pnrtios  to  appear 
and  plead. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  St  Louis 
County;   J.  D.  Ensign,  Judge. 

Action  by  William  Rock  and  others  against 
the  Donora  Mining  Company  and  others. 
Judgment  for  plaintiffs.  From  an  order  de- 
nying a  new  trial,  defendants  appeal.  Af- 
flrmed. 


Digitized  by 


Google 


890 


97  NORTHWESTERN  RBPORTBR. 


(Ifbin. 


John  G.  WllUams,  for  appellants.  Davla, 
Holllster  &  Wilson  and  Francis  W.  SulIiTan, 
for  respondent!. 

START,  O.  J.  Action  for  the  purpose  of  hav- 
ing certain  boundaries  established  pursuant 
to  Gen.  St  1894.  {}  5823-5829.  The  complaint, 
so  far  as  bere  material,  alleged  that  the  plain- 
tiffs were  the  owners  of  the  S.  E.  %  of  the 
S.  E.  %  of  section  28,  the  N.  V^  of  the  N.  E. 
^  and  the  N.  %  of  the  N.  W.14  of  section 
33,  and  that  the  answering  defendants,  here- 
after designated  as  the  defendants,  were  the 
owners  of  the  S.  W.  %  of  the  S.  W.  %  of 
section  27,  and  the  nouanswerlng  defendants 
were  the  owners  of  the  N.  W.  %  of  the  N. 
B.  K  of  section  S4,  all  In  township  68,  range 
15;  that  the  location  of  the  east  line  of  the 
plaintiffs'  land  and  tbe  west  line  of  the  an- 
swering defendants'  land  was  in  dispute  be- 
tween the  owners  thereof;  that  they  could 
not  agree  upon  the  line,  nor  upon  the  correct 
point  for  the  location  of  tbe  southeast  comer 
of  section  28,  upon  which  tbe  disputed  bound- 
ary line  depended;  that  there  was  no  dispute 
between  the  plaintiff  and  the  owners  of  the 
N.  W.  \i,  of  the  N.  B.  ^  of  section  34  as  to 
the  location  of  the  line  between  their  re- 
spective tracts  of  land,  but  that  they  would 
be  affected  by  tbe  establishing  of  the  loca- 
tion of  the  southeast  corner  of  section  28; 
that  such  section  corner  was  located  by  the 
gOTemment  surrey  many  years  ago  at  tbe 
point  designated  In  tbe  complaint;  that  all 
persons  known  to  the  plaintiffs  to  have  any 
title  to  or  Interest  In  the  land  above  de- 
scribed were  made  parties  to  the  action.  The 
prayer  of  the  complaint  was  that  the  south- 
east comer  of  section  28  and  the  line  be- 
tween the  respective  tracts  of  land  above 
described  In  sections  27,  28,  33,  and  34  be 
located.  The  answers  of  the  defendants  ad- 
mitted the  dispute  as  to  the  boundaries  al- 
leged in  the  complaint,  dented  that  the  south- 
east corner  of  section  28  was  established  by 
tbe  government  survey  at  tbe  point  designat- 
ed in  the  complaint,  and  alleged  that  such 
government  corner  was  lost,  and  could  not 
be  found.  The  answer  also  alleged  that  on 
the  east  and  west  line  of  the  township  all  of 
the  government  monuments  from  tbe  one  at 
the  northwest  corner  of  section  33  east  to  the 
northeast  comer  of  section  36  were  lost  and 
could  not  be  found;  and  that,  in  order  to  a 
full  adjudication  of  the  location  of  the  gov- 
ernment corner  at  tbe  southeast  comer  of 
section  28,  it  was  necessary  that  all  owners 
of  and  persons  Interested  in  sections  25,  26,  27, 
28,  33.  34,  35,  and  36  be  made  parUes  to  the 
action,  and  prayed  that  all  such  owners  and 
parties  be  brought  into  the  action  as  parties. 
The  answer,  however,  did  not  state  tbe 
names  of  such  owners  and  persons,  or  any 
of  them.  The  trial  court  made  findings  of 
fact,  and  as  a  conclusion  of  law  directed 
Judgment  establishing  the  boundary  line  be- 
tween the  respective  tracts  of  land  of  the 
parttes  as  claimed  by  the  plaintiffs.     The 


defendants  appealed  from  an  order  denying 
their  motion  for  a  new  triaL  The  case  comes 
to  this  court  on  a  bill  of  exceptions  wtiich 
contains  none  of  the  evidence  received  <«i 
the  trial  of  the  action.  The  bUl  of  exoeptlonf 
shows  that  the  defendants  on  tbe  trial  of  tbe 
action  objected  to  any  evidence  being  given 
for  the  reason  that  tbe  complaint  did  not 
state  a  cause  of  action.  The  objection  was 
overruled.  At  tbe  opening  of  defeodants' 
case,  and  on  the  seventh  day  of  tbe  trial, 
they  offered  to  prove  by  tbe  records  in  die. 
office  of  the  register  of  deeds  of  St  Lronis 
coimty  tbe  ownership,  naming  tbe  owners 
and  parties  in  interest  who  bad  not  been 
made  parties,  of  tbe  following  tracts  of  land, 
to  wit:  The  N.  ^  of  tbe  8.  W.  %  and  the 
S.  B.  %  of  tbe  S.  W.  \i  of  section  27.  tbe  N. 
^  of  the  S.  E.  Vi  and  the  S.  W.  ^  of  tbe 
S.  B.  %  of  section  28,  the  S.  %  of  tbe  N.  E. 
%  of  section  33,  and  tbe  S.  %  of  tbe  N.  W. 
^  and  tbe  N.  B.  %  of  the  N.  W.  ^  of  secdan 
34;  such  offers  being  made  preliminary  to 
asking  that  such  parties  be  made  defendants. 
This  was  followed  by  a  motion  by  tbe  de- 
fendants that  such  owners  be  made  parties 
to  tbe  action,  and  proceedings  be  stayed  to 
bring  them  into  the  action.  Ttie  offer  and 
motion  were  dented.  The  only  questions  pre- 
sented by  tbe  record  for  onr  decision  are: 
(a)  Does  the  complaint  state  a  cause  of  ac- 
tion? (b)  Did  the  court  err  in  rejecting  the 
defendants'  offer  of  evidence,  and  in  denying 
their  motion  that  further  proceedings  be 
stayed  uiftit  other  parties  could  I>e  txrought 
in?  In  considering  this  question  we  most 
keep  in  mind  the  facts  that  this  is  not  an 
action  to  establish  a  lost  comer,  or  one  under 
section  5824,  Gen.  St  1894,  to  establish  all 
of  tbe  boundaries  of  two  or  more  tracts  of 
land;  that  tbe  complaint  does  not  allege  or 
concede  tliat  any  of  the  government  corners 
are  lost  or  that  there  is  any  dispute  as  to  tbe 
location  of  any  government  comer  except  the 
one  at  the  southeast  comer  of  section  28.  in 
dispute  between  tbe  plaintiffs  and  (be  de- 
fendants. It  is  apparent  that  tbe  complaint 
is  based  upon  section  5823,  Gen.  St  1891 
which  expressly  provides  that:  "Any  persoo 
owning  land  or  any  Interest  in  land,  may 
bring  an  action  in  the  district  court  against 
tbe  owner  or  owners  or  persons  interested  in 
the  adjoining  land  to  have  the  boundary 
lines  fixed  and  established."  Tbe  complaint 
shows  upon  its  face  that  all  tbe  owners  or 
persons  Interested  in  the  land  adjoining  that 
of  the  plaintiffs  ou  the  disputed  line  are 
made  parties  to  the  action.  The  complaint 
alleges  facts  showing  that  the  court  lias  Jn- 
risdlctlon  of  the  subject-matter  of  the  action, 
that  the  proper  parties  are  before  it  and  that 
a  cause  of  action  is  stated.  The  questton. 
whether  the  trial  court  erred  in  rejecting  tbe 
defendants'  offer  in  evidence  of  tbe  records 
of  the  office  of  tbe  register  of  deeds,  and  de- 
nying their  motion  that  ail  proceedings  in 
the  action  be  stayed,  and  other  persons  made 
parties  to  the  action,  depends  np<m  wbetlier 


Digitized  by 


Google 


Minn.) 


PRESCOTT  T.  JOHNSON. 


891 


the  defendants  had  the  absoUite  right  to  such 
stay,  and  to  bave  other  persons  made  par- 
ties for  the  purpose  of  the  offered  evidence 
was  simply  to  furnish  a  basis  for  such  mo- 
tion. Waiving  the  objectlan  that  the  omnibus 
offer  In  evidence  of  the  records  was  too  In- 
definite, we  have  the  question  whether  the 
defendants  had  a  legal  right  to  have  their 
motion  granted.  If  they  bad,  and  the  statute 
must  be  construed  bo  as  to  give  that  right 
under  the  facts  of  this  case,  then  the  statute 
opens  wide  the  door  for  vexatious  delays  and 
a  miscarriage  of  justice.  The  facts  of  this 
case  are  that  the  defendants,  by  their  an- 
swer, alleged  In  the  most  general  terms  that 
all  the  owners  and  persons  Interested  in 
eight  square  miles  of  land,  without  naming 
one  of  them,  were  necessary  parties  to  the 
action,  and  asked  that  such  owners  and  per- 
sons be  made  parties  to  the  action.  They 
tuoli  no  steps  to  bring  in  other  parties  until 
the  seventh  day  of  the  trial,  when  they  made 
their  motion  to  have  the  (Twners  of  land  other 
than  that  described  In  the  complaint,  made 
parties,  and  to  have  proceedings  in  the  ac- 
tion stayed.  If  the  court  was  bound  to  grant 
the  motion.  It  would  bave  resulted  in  a  con- 
tinuance of  the  case  and  its  trial  de  novo. 
Such  a  construction  cannot  1)e  accepted.  Sec- 
tion 5825,  Gen.  St  1894,  provides  that: 
"Whenever  It  shall  appear  to  the  court  in  any 
action  brought  for  the  purposes  aforesaid 
that  any  owner,  lienholder  or  person  inter- 
ested In  any  of  the  tracts  involved  ought,  for 
a  full  settlement  and  adjudication  of  all  the 
questions  Involved,  to  be  made  a  party  to  the 
action,  the  court  shall  stay  proceedings  in 
the  action  and  Issue  an  order  requiring  such 
persons  to  come  in  and  plead  In  the  action 
within  twenty  days  after  service  of  the  or- 
der, which  order  shall  be  served  upon  the  per- 
sons named.  In  the  same  manner  as  Is  provid- 
ed for  the  service  of  a  summons  In  a  civil 
action.  Any  person  so  served  may  file  an 
answer  within  twenty  days  after  such  serv- 
ice, and  If  he  fall  to  file  such  answer  shall  be 
deemed  in  default  All  pleadings  In  the  ac- 
tion, or  copies  thereof,  shall  be  filed  before 
such  order  is  made.  The  court  may  also  In 
its  discretion  In  like  manner  order  the  own- 
ers and  persons  interested  in  other  tracts 
than  those  originally  Involved  to  appear  and 
plead.  In  which  case  the  order  shall  describe 
such  additional  tracts  and  state  that  the  pur- 
pose of  the  action  is  to  establish  the  bound- 
ary lines  of  such  tracts."  The  construction 
of  this  section  contended  for  by  the  defend- 
ants Is  to  tbe  effect  that  all  tracts  of  land, 
the  boundaries  of  which  are  fixed  by  relation 
to  any  point  on  the  line  In  dispute  between 
tbe  original  parties  to  the  action,  are  neces- 
sarily involved  in  such  action,  and  the  re- 
spective owners  of  such  tracts  must  In  every 
case  be  made  parties  to  the  action,  whether 
there  be  or  not  any  dispute  between  them  as 
to  the  location  of  the  boundaries  of  their  own 
land.  The  true  construction  of  the  section 
depends  on  the  meaning  of  tbe  words  therein 


"any  of  the  tracts  involved."  It  Is  to  be 
noted  that  the  section  contains  a  mandatory 
and  a  discretionary  provision.  The  court  Is 
given  the  discretionary  power  "in  like  man- 
ner to  order  the  owners  and  persons  inter- 
ested in  other  tracts  than  those  originally  in- 
volved to  appear  and  plead."  If  the  words 
"any  of  the  tracts  involved,"  used  in  the 
mandatory  part  of  the  section,  mean  and  in- 
clude every  tract  of  land  the  boundaries  of 
which  are  fixed  by  any  point  on  the  line  in 
dispute,  then  the  discretionary  clause  of  the 
section  is  as  certainly  without  force  as  it  is 
that  tbe  greater  includes  the  less.  The  man- 
datory and  discretionary  clauses  must  both 
be  given  effect  Now  the  words,  "other 
tracts  than  those  originally  Involved,  •  •  • 
and  such  additional  tracts,"  found  In  tbe  dis- 
cretionary clause,  show  clearly  that  tbe  man- 
datory clause  refers  only  to  tracts  of  land 
originally  Involved  In  the  action.  It  is  only 
from  tbe  complaint  that  it  can  be  ascertain- 
ed what  tracts  of  land  were  originally  In- 
volved in  tbe  action;  hence  the  words  "any 
of  tbe  tracts  Involved."  as  used  in  the  man- 
datory clause,  mean  tbe  lands  described  In 
the  complaint  We  therefore  construe  the 
section  as  requiring  the  court  whenever  it 
appears  that  any  person  Interested  In  any  of 
tbe  tracts  of  land  Involved  In  tbe  action,  as 
shown  by  tbe  complaint  ought  to  be  made 
a  party  to  the  action,  to  stay  proceedings  and 
order  such  persons  to  come  in  and  plead  In 
the  action;  but  as  to  persons  interested  In 
any  tract  Of  land  not  so  originally  Involved 
the  court  may.  In  its  discretion,  order  them 
to  appear  and  plead.  The  defendants'  offer 
and  motion  related  to  tracts  of  land  not 
originally  involved  In  the  action,  and  the 
only  right  they  had  in  the  premises  was  to 
appeal  to  the  discretion  of  the  court.  Tbe 
court  did  not  abuse  its  discretion  In  denying 
the  motion. 
Order  attlrmed. 


PHESCOTT  V.  JOHNSON  et  al. 

(%preme  Court  of  Minnesota.     .Tan.  8,  1904.) 

GIFT— UNDUE  INFLUENCE— EVIDENCE. 

1.  In  the  case  of  a  gift  from  a  parent  to  a 
child  the  .court  should  carefully  scrutinize  the 
circumstances  of  the  transaction,  but  the  pre- 
sumption is  in  favor  of  its  validity,  and,  in  or- 
der to  set  it  aside  on  the  ground  of  undue  in- 
fluence, the  court  must  l>e  satisfied  that  it  was 
not  the  rolnntary  act  of  the  donor. 

2.  Undue  influence  which  will  invalidate  a 
gift  must  be  something  which  destroys  the 
free  agency  of  the  donor  and  substitutes  there- 
for the  will  of  another. 

3.  The  evidence  in  this  case  sustains  the  find- 
ings of  the  court  and  jury  to'the  effect  that  tlie 

fift  here  in  question   wns  obtained   from  the 
onor  by   the  undue  influence  of  the  defend- 
'  ant,  bnt  it  does  not  sustain  the  finding  as  to 
the  amount  of  money  included  in  the  gift. 

4.  The  trial  court  did  not  err  in  Its  rulings 
ns  to  the  admission  of  evidence  nor  in  its  in- 
structions to  the  jury. 

(Syllabus  by  the  Court.) 


1 1-  See  GlfU.  vol.  24,  Cent  Dig.  li  71  U. 
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Appeal  from  District  Court,  St.  LouiB  Coun- 
ty;  Wm.  A.  Cant,  Judge. 

Action  by  Annie  Jane  Prescott,  administra- 
trix of  Eva  Kuntz.  against  Louisa  Johnson 
and  others.  Judgment  for  plaintiff,  and  from 
nn  order  denying  a  new  trial  defendants  ap- 
peal.   Affirmed  on  conditions. 

H.  B.  Fryberger,  for  appullants.  Roger  S. 
Powell,  for  respondent 

START,  0.  J.  On  January  29,  1902,  Mrs. 
Eva  Kuntz,  a  widow  77  years  old.  died  at 
Duluth,  leaving  as  ber  heirs  at  law  two 
daughters,  the  plaintiff,  Mrs.  Prescott.  and 
Mrs.  Johnson,  hereafter  designated  as  the  de- 
fendant, at  whose  home  she  died,  and  several 
grandchildren.  Until  four  hours  before  her 
death  Mrs.  Kuntz  was  the  owner  of  two  bank 
certificates  of  deposit  of  the  aggregate  value 
of  $1,700  and  a  sum  of  money,  which  she  then 
banded  to  the  defendant,  who  claims  that  ber 
mother  gave  them  to  her.  This  action  was 
brought  by  Mrs.  Prescott,  as  special  adminis- 
ti-atrix  of  the  estate  of  the  mother,  to  recover 
the  certificates  and  money  as  the  property  of 
the  estate  on  the  ground  that  the  alleged  gift 
was  obtained  by  undue  influence  on  the  part 
of  the  donee.  The  Jury,  In  response  to  special 
questions  submitted  to  them,  found  that  just 
prior  to  the  making  of  the  alleged  gift  Mrs. 
Kmitz  was  possessed  of  property  of  the  value 
of  $1,814.50,  consisting  of  the  two  certificates 
and  cash  $114.50,  and  that  she  was  Induced 
by  the  undue  Influence  of  the  defendant  to 
make  a  gift  of  all  of  her  property  to  the  de- 
fendant. The  other  Issues  were  tried  by  the 
court,  and  findings  of  fact  made,  of  which  the 
siiecial  facts  found  by  the  Jury  were  made  a 
imrt.  As  a  conclusion  of  law,  Judgment  was 
directed  against  the  defendant  for  $1,S14.50 
and  Interest,  and  for  other  relief.  The  de- 
fendant appealed  from  an  order  denying  her 
motion  for  a  new  trial. 

The  defendant  here  contends  that  the  find- 
ing of  the  jury  to  the  effect  that  the  gift  was 
obtained  by  the  undue  influence  of  the  de- 
fendant, and  that  the  amount  thereof  was 
$1,814.50,  is  not  sustained  by  the  evidence, 
freedom  of  will  on  Iho  part  of  a  donor  Is  es- 
sential to  the  validity  of  a  gift.  In  the  case 
of  a  gift  from  a  parent  to  a  child  or  child  to 
l)arent  the  court  should  carefully  scrutinize 
the  circumstances  of  the  transaction,  but  the 
presumption  Is  In  favor  of  its  validity,  and.  In 
order  to  set  It  aside  on  the  ground  of  undue 
influence,  the  court  must  be  satisfied  that  It 
was  not  the  voluntary  act  of  the  donor.  Tow- 
son  V.  Moore,  173  U.  S.  17.  19  Sup.  Ct.  332,  43 
L.  Ed.  507.  Undue  Inflneuee  which  will  in- 
validate a  gift  must  be  something  which  de- 
stroys the  free  agency  of  the  donor  and  sub-, 
stitutes  therefor  the  will  of  another.  What 
constitutes  such  undue  influence  cannot  be 
precisely  defined,  and  each  case  must  be  de- 
termined upon  a  consideration  of  Its  special 
facts.  The  means  employed  and  the  extent  of 
the  influence  are  Immaterial  If  their  effect  be 


to  destroy  the  fsee  agency 
ultimate  fact  of  undue  infl 
many  cases  can  only,  t>e 
cumstantial  evidence.    Nel 
Minn.  205,  30  X.  W.  143;  1 

43  Minn.  73,  44  N.  W.  885; 

44  Minn.  33,  46  N.  W.  148 
48  Minn.  304,  51  N.  W.  61 
665.  We  have  examined 
case  in  the  light  of  these 
have  reached  the  concluslo 
is  sufficient  to  sustain  the 
that  the  gift  was  the  resu 
fluence  of  the  defendant  o\ 
evidence  to  support  such  fli 
cumstantial— such  as  the  t 
conditions  under  which  tl 
the  parrot-Uke  manner  of 
stantial  repetition  or  confij 
rival  of  the  family  physic 
of  the  gift,  it  being  the  i 
erty;  the  conduct  gi  the  d( 
after  the  time  of  making  ' 
tionate  relations  existing  1 
and  her  children  and  grau 
oral  objects  of  her  bounty 
tial,  and  In  a  measure  depe 
tained  by  the  donor  to  th 
these  circumstances,  taket 
sufficient  to  Justify  the  c 
gift  was  the  result  of  m 
when  they  are  considered 
tlon  with  the  whole  evlder 
verdict  of  the  Jtiry  as  to  u 
we  so  bold. 

The  finding,  however,  a 
cash  Included  In  the  ^\tt  is 
evidence.  The  defendant  ' 
$3,  and  no  more.  Other  tl 
satisfactory  evidence  that 
any  money.  The  evidence 
plaintiff  In  this  particular 
during  the  seven  months  n( 
Ing  of  the  gift  the  donor  re 
of  mouey  aggregating  $1 
known  expenditures  durii 
$05.  But  the  amount  of  h 
fact,  or  what  became  of  the 
ly  a  matter  of  conjecture, 
that  the  finding  In  this  res 
by  the  ^evidence. 

The  defendant  also  asslg 
Ing  of  the  court  In  the  adn 
mony  of  the  plaintiff  as  to 
tween  the  plaintiff,  the  d« 
mother,  in  which  they  « 
need  not  stop  to  determine 
was  technically  correct  or 
Hulett,  49  Minn.  30S-319.  5 
If  It  were  error.  It  clearly  ^ 

The  last  alleged  error  i 
that  the  trial  court  erred 
Jury  that:  "Remember,  ge 
already  indicated,  that,  wl 
volved  here  is  neither  gre 
that  It  Is  a  case  which  lo 
crimination.  The  rights  oi 
Ues— of  all  parties  interest 


Digitized  by 


Google 


Minn.) 


JONES  V.  MINNEAPOLIS  4  ST.  L,  K,  CO. 


this  litigation— is  for  the  present  In  your 
hands,  and  it  is  always  important,  when  men 
are  selected  to  determine  questions  of  fact 
which  involye  the  property  rights  or  liberties 
of  their  fellow  citizens,  that  the  utmost  care 
shall  l>e  taken,  and  tometimei,  m  cate*  of 
$vch  o  natim  M  thi*,  that  a  finer  judgment 
and  keener  intelligenoe  mmt  he  %*ed.  Thi* 
ia  a  cote,  I  think,  where  the  higher  qualitiei 
are  involved — high  gualipeation*  are  involv- 
ed."  The  assignment  of  error  relates  to  the 
piirt  of  this  instruction  which  we  have  itali- 
cized. The  instruction,  taken  as  a  whole,  was 
not  erroneous  nor  prejudicial.  The  only  re- 
Tersible  error  we  discover  In  the  record  la 
that  the  finding  as  to  the  amount  of  money  in- 
cluded in  the  gift  was  excessiye  by  $109.30. 
It  is  therefore  ordered  that  a  new  trial  be 
granted  herein,  tmless  the  plaintiff,  within  16 
days  after  the  remittitur  is  filed  in  the  dis- 
trict court,  flies  her  consent,  signed  by  her  or 
her  attorney,  that  the  amount  for  which  judg-  I 
nient  was  ordered  may  be  reduced  to  $1,706  | 
and  interest,  in  which  case  judgment  may  be  i 
entered  on  the  findings  as  so  reduced;  other-  i 
wise  the  order  for  a  new  trial  to  become  ab- 
solute. 


JONES  et  aL  t.  MINNEAPOLIS  &  ST.  L. 

R.  CO.  et  al. 
(Supreme  C!ourt  of  Minnesota.    Jan.  8,  1904.) 

CARRIERS— LIVE   STOCK    SHIPMENT— LIABILI- 
TIES—ACT  OF  GOD. 

1.  While  an  act  of  God  will  excuse  a  com- 
mon carrier  for  loss  of  goods  in  bis  possession, 
yet,  where  the  negligence  of  the  carrier  con- 
curs in  or  contributes  to  the  loss,  he  is  liable 
therefor. 

2.  When,  however,  it  is  shown  that  the  loss 
was  due  to  an  overpowering  cause,  the  burden 
is  on  the  opposite  party  to  establish  such  neg- 
ligence of  the  carrier. 

3.  The  plaintiffs  in  this  case  delivered  to  the 
defendant  certain  cattle  to  be  transported  in 
one  of  its  freight  trains  to  their  destination, 
but  before  it  was  reached  tiie  train  was  caught 
in  a  blizzard,  became  snow-bound,  and  the  cat- 
tle froze  to  death.  Held,  that  the  proximate 
cause  of  the  loss  was  an  act  of  Gkid,  and  that 
the  evidence  did  not  support  the  verdict,  to 
the  effect  that  the  defendant  was  guilty  of  neg- 
ligence. 

(SyllabuB  by  the  Court) 

Appeal  from  District  Court,  Waseca  Coun- 
ty;   Tbonins  S.  Buckham,  Judge. 

Action  I  y  George  Jones  and  Frank  Jones 
against  the  Minneapolis  &  St  Louis  Rail- 
road Company  and  another.  Verdict  for 
plaintifTs,  and  from  an  order  denying  a  new 
trial  the  defendant  Great  Northern  Railway 
Company  appeals.    Reversed. 

M.  L.  Countryman,  for  appellant  John 
Moonan,  for  respondents. 

START,  C.  J.  On  March  11,  1902,  the 
Great  Northern  Railway  Company,  hereaft- 
er designated  as  the  defendant  received  at 
tJie  Minnesota  transfer,  in  St  Paul,  two  car 
loads  ^  cattle,  consisting  of  120  calves,  year- 

%  1.  See  Carriers,  voL  S,  Cent  Dig.  i  626. 


lings,  and  two-year  olds,  to  be  transported 
and  delivered  to  the  plaintifTs  at  Hinsdale, 
Mont.  On  March  14th  the  train  of  which  the 
two  cars  were  a  part  reached  a  point  30  miles 
west  of  Minot,  N.  D.,  which  Is  the  end  of  a 
division  of  the  defendant's  railway,  where 
it  was  caught  in  a  fierce  blizzard,  and  a  part 
thereof,  including  the  two  cars  containing 
the  plaintiflt's  cattle,  was  stuck  in  a  snow 
bank,  and  before  it  was  relieved  the  cattle 
were  frozen  to  death.  This  action  was 
brought  to  recover  their  value  on  the  gi-ound 
that  their  loss  was  due  to  the  negligence  of 
the  defendant.  The  defense  was  that  the 
loss  was  caused  by  an  act  of  God,  without 
fault  of  the  defendant  A1>  the  close  of  the 
evidence  the  defendant  requested  the  trial 
court  to  direct  a  verdict  for  It  on  the  ground 
that  the  evidence  disclosed  no  negligence  on 
its  part.  The  request  was  denied,  and  the 
cause  submitted  to  the  Jury,  and  a  verdict 
returned  for  the  plaintUfs  for  $1,200.  The 
defendant  appealed  from  an  orHet  denying 
its  motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial. 

The  principal  question  here  to  be  consid- 
ered is  whether  the  trial  conrt  erred  in  refus- 
ing to  direct  a  verdict  for  the  defendant. 
The  law  applicable  to  this  case  Is  well  set- 
tled. While  an  act  of  Ood  will  excuse  a 
common  carrier  for  loss  of  goods  in  his  pos- 
session, yet,  where  the  negligence  of  the 
(;^rrler  concurs  in  or  contributes  to  the  loss, 
be  is  liable  therefor.  When,  however,  it  is 
shown  that  the  loss  was  due  to  an  overpow- 
ering cause,  the  burden  Is  on  the  opposite 
party  to  establish  such  negligence  of  the  car- 
rier. Railroad  Co.  v.  Reeves,  10  Wall.  176. 19 
L.  Ed.  909;  Wolf  v.  Express  Co.,  43  Mo.  421, 
97  Am.  Dec.  406,  and  notes.  It  being  undis- 
puted in  this  case  that  the  loss  was  due 
proximately  to  the  storm— an  act  of  God— 
the  bnrden  was  on  the  plaintiffs  to  show  that 
the  defendant  did  or  omitted  to  do,  In  the 
transportation  of  their  stock,  that'  which  a 
reasonable  and  prudent  person  would  have 
done  or  refrained  from  doing,  and  that  such 
negligence  was  an  active  and  co-operative 
canse  of  the  loss.  We  have,  then,  this  ques- 
tion: Is  the  evidence  sufficient  to  sustain  the 
finding  of  the  Jury,  to  the  effect  that  the  de- 
fendant was  guilty  of  such  negligence?  We 
answer  it  in  the  negative.  There  Is  but  little 
conflict  In  the  evidence,  which  establishes 
the  following  facts:  The  train  containing  the 
two  cars  of  stock  left  Minot  on  the  morning 
of  March  14th  at  8:35,  and  consisted  of  43 
loaded  cars.  The  2  cars,  and  3  others,  con- 
taining Immigrants'  movables,  Including  live 
stock,  constituted  the  rear  of  the  train.  A 
short  distance  west  of  Minot,  on  an  up  grade, 
the  train  encountered  a  bead  wind,  and  was 
45  minutes  behind  time  when  it  reached  Des 
Lacs,  a  siding  with  a  section  bouse,  18  miles 
west  from  Minot.  At  this  point  7  cars  were 
taken  out  of  the  train  and  left  on  a  sldp 
track,  and  the  train  about  noon  started  on 
west    At  this  time,  according  to  the 
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mony  of  one  of  the  plaintiffs.  It  was  snowing 
and  tbe  wind  was  blowing,  but  It  was  not 
very  cold,  and  It  was  not  until  tbe  train  was 
some  distance  west  of  Des  Lacs  that  It  got 
Into  tbe  blizzard.  Tbe  testimony,  bowever, 
of  tbe  conductor  of  tbe  train,  and  tbat  of  one 
of  bis  brakemen,  tends  to  sbow  tbat  wben 
tbe  train  left  Des  Lacs  it  was  snowing  hard, 
and  the  wind  was  blowing  some,  but  It  was 
not  cold;  tbat  It  was  a  blisizard,  and  it  was 
storming  so  bard  tbat  tbe  signals  given  by 
the  brakeman  could  not  be  seen  the  full 
length  of  the  train,  but  there  were  then  no 
signs  of  a  blockaded  road.  As  the  testimony 
of  tbe  conductor  and  brakeman  as  to  the  con- 
dition of  the  weather  is  more  favorable  for 
the  plaintiffs  than  their  own,  it  must,  for  the 
purposes  of  this  appeal,  be  hold  tbat  tbe 
weather  when  tbe  train  left  Des  Lacs  was  as 
stated  by  them.  The  capacity  of  the  engine 
under  ordinary  conditions  was  500  tons  in 
excess  of  the  weight  of  the  train  after  It  was 
lightened.  As  the  train  proceeded  westward 
tbe  weather  grew  colder,  and  the  storm  rap- 
Idly  increased  in  violence  and  severity;  be- 
coming a  raging  blizzard  before  the  train, 
two  hours  after  It  left  Des  Lacs,  reached  a 
point  17  miles  west  of  Minot,  known  as 
"Mllepost  80."  Here  the  train  ran  into  a 
snowdrift  and  could  not  go  through  It.  The 
train  was  then  backed  out  of  the  drift,  and 
a  run  made  for  it,  for  the  purpose  of  getting 
through  It  The  attempt  was  only  partially 
successful.  The  engine  and  some  IS  cars 
went  through  tbe  drift  and  were  cut  loose 
and  taken  to  Tagus  Siding,  2  miles  further 
west  where  there  was  a  telegraph  station. 
The  engine  then  came  back,  and  succeeded 
In  getting  out  10  more  cars,  which  were  tak- 
en to  Tagus.  The  engine  was  then  returned 
for  the  balance  of  tbe  train,  but  tbe  snow 
had  by  this  time  drifted  to  such  an  extent 
that  tbe  engine  could  not  reach  the  train, 
and  returned  to  Tagus.  and  tbe  conductor 
sent  west  for  relief  from  a  freight  train 
headed  east.  The  engine  of  this  east-bound 
train  cut  loose  from  it,  and,  with  its  crew 
and  some  10  sectionmen  with  shovels,  reach- 
ed Tagns  between  8  and  8:30  o'clock  p.  m., 
and  proceeded  to  mllepost  30.  and  attempted 
to  get  the  rest  of  tbe  train  out  of  tbe  drift 
The  track  from  Tagus  to  mllepost  SO  was 
comparatively  clear,  but  when  the  engine 
neared  the  train  a  large  drift,  from  2  to  S 
feet  In  depth,  was  formed  across  the  track, 
and  when  the  engine  was  within  100  feet  of 
the  train  it  was  burled  so  deeply  In  tbe  snow 
that  it  could  not  be  moved  forward  or  back- 
wards. The  efforts  of  the  sectionmen  to 
shovel  tbe  engine  out  were  unsuccessful,  as 
tbe  snow  drifted  in  faster  than  they  could 
shovel  it  out  Efforts  to  get  the  engine  loose 
were  continued  until  between  4  and  6  o'clock 
tbe  next  morning,  when  it  froze  up.  The  en- 
gineer froze  his  feet  There  was  no  side 
track  or  telegraph  station  at  mllepost  80, 
which  is  a  rough,  unsettled  country,  and  no 
facilities  were  at  hand  for  shelter  and  car- 


ing for  tbe  stock.  Tbe  evidence.  bovevA. 
tends  to  show  that  If  tbe  stock  had  reached 
Tagus,  it  might  have  been  there  cared  for 
The  blizzard  proved  to  be  one  of  the  worst 
ever  known  in  that  country.  The  plaintiSs 
and  the  train  and  section  men,  vrith  tbe  ex- 
ception of  one  man.  who,  following  tbe  te.'e- 
graph  poles  and  wires  as  a  guide,  succeeded 
in  walking  to  Tagus,  remained  in  tbe  caboose 
of  the  train,  living  upon  food  taken  from  th« 
immigrants'  cars.  It  was  some  four  dnyt 
before  relief  came  to  them  and  the  train,  bj 
means  of  rotary  snowplows  cleaning  tie 
track.  Tbe  stock  perished  from  the  co.4 
while  the  cars  were  at  mllepost  30.  Tbe  crev 
of  tbe  train  were  experienced  men,  and  fa- 
miliar with  the  road  and  country  over  asl 
through  which  they  were  running  the  train. 
The  complaint  alleges,  among  other  acts  oi 
negligence  of  tbe  defendant  that  the  tram 
ran  too  slow,  and  was  behind  time,  and  thzt 
tbe  engine  was  not  of  Sufficient  capacity  to 
handle  the  train.  Those  matters  'were  right- 
ly eliminated  from  tbe  case  by  the  trial  court, 
for  the  fact  that  the  train  was  behind  time 
was  not  material,  for.  If  the  train  bad  beat 
on  time,  whether  it  would  or  would  not  have 
escaped  tbe  storm  and  snowdrift  Is  a  mere 
matter  of  conjecture.  The  undlapated  evi- 
dence shows  tbat  the  engine  was  of  ample 
capacity  to  manage  tbe  train  under  normal 
conditions. 

Two  specifications  of  alleged  negligence 
were  submitted  to  the  Jury,  and  the  plaintiffs 
here  urge  tbat  the  evidence  Is  sufficient  to 
sustain  a  verdict  In  their  favor  as  to  each  of 
them.  The  first  one  was  to  the  effect  that 
the  defendant  was  guilty  of  negligence  in 
not  setting  out  more  cars  at  Des  L,ac8,  and  in 
running  the  train,  with  the  cars  of  live  stock, 
into  the  storm.  Tbe  defendant's  manage- 
ment of  the  train  at  Des  Lacs  most  be  Judged 
by  the  facts  as  they  appeared  to  the  train- 
men at  the  time.  If  they  could  have  knoim 
or  have  reasonably  anticipated  that  the  storm 
would  prove  an  unprecedented  blizzard,  there 
might  be  some  reason  for  claiming  tbat  thev 
were  negligent  in  the  particulars  comply  ineJ 
of.  But  they  did  not  possess  this  post  factum 
knowledge,  and  they  cannot  be  charged  witb 
negligence  because  they  did  not  Judge  with 
mathematical  certainty  Just  how  many  cars 
it  was  necessary  to  side  track  at  Des  Lacs  lo 
enable  tbe  train  to  get  to  a  place  where  t> 
live  stock  could  be  cared  for.  Nor  were 
they  negligent  in  going  on  west  with  tlie 
train  at  the  time  and  under  the  circumstances 
disclosed  by  the  evidence.  They  then  had 
an  unobstructed  track,  and,  although  It  war 
then  storming,  they  could  not  have  reason- 
ably anticipated  tbe  terrible  conditions,  due 
to  snow,  wind,  and  cold,  which  confronted 
them  a  few  hours  later.  The  second  spetl- 
flcation  of  alleged  negligence  submitted  to  tbe 
Jury  was  that  the  defendant  was  negligent 
in  handling  the  train  after  it  'vna  stack  lo 
the  snow  at  mllepost  30.  The  plaintiff^'  con- 
tention in  this  connection  la  that  It  was  neg- 
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llgence  to  run  the  train  Into  the  drift  Test- 
ed by  the  result,  It  may  possibly  have  been 
an  error  of  Judgment  to  back  the  train  and 
make  a  run  for  the  drift  in  an  attempt  to 
get  through  It,  but  there  la  no  evidence  to 
show  that  the  act,  under  the  circumstances 
disclosed  by  the  evidence,  was  negligence. 

The  plaintiCFs  further  claim  that  "to  leave 
this  train  in  the  di-lft,  unassisted,  one  whole 
afternoon,  until  after  eight  o'clock  at  night, 
was  negligence;  that  the  evidence  shows  am- 
ple opportunity  to  aid  and  assist  the  train; 
that  plaintiffs'  stock  could  readily  have  been 
brought  to  a  place  of  protection  and  safety; 
that  there  was  a  clear  track,  and  assistance 
could  have  been  sent  from  the  east  or  west 
to  this  stalled  train,  which,  if  helped  through 
this  drift,   would  have  gone  readily  on  its 
way;  and  that  the  failure  to  do  so,  under  the 
circumstances,  was  negligence."    We  discov- 
er no  evidence  in  the  record  supporting  these 
claims.     The  efforts  made  by  the  trainmen 
to  get  the  train  out  of  the  drift  during  the 
afternoon  have  been  stated,  and  need  not  be 
repeated.    If  there  was  any  reasonable  oppor- 
tunity to  assist  the  train,  .except  as  we  have 
stated,  or  any  way  to  have  readily  brought 
the  stock  to  a  place  of  safety,  we  have  failed 
to  discover  it  by  a  somewhat  careful  read> 
ing  of  the  record.    It  Is  true,  there  was  a 
comparatively  clear  track  for  some  distance 
to  the  west  of  mllepost  80,  but  there  was  no 
evidence  that  the  track  was  opened  to  Mlnot 
after  the  train  was  stalled  in  the  drift,  or 
that  it  was  then  practicable  to  secure  relief 
from  there.    There  Is  no  evidence  tending  to 
show  that  the  train  crew  did  not  send  for  re- 
lief to  the  only  available  source  as  soon  as 
they  found  that  they  could  not  get  the  train 
out  of  the  drift    In  short  we  find  no  evi- 
dence in  the  record  fairly  tending  to  establish 
the  alleged  negligence  of  the  defendant  and 
hold  that  the  trial  court  erred  in  not  direct- 
ing a  verdict  for  It 

It  is  always  with  relnctance  that  we  direct 
a  Judgment  notwithstanding  the  verdict,  for 
such  a  Judgment  ought  not  to  tte  granted  un- 
less the  evidence  is  practically  conclusive 
against  the  verdict.  In  this  case  it  is  not  a 
question  of  the  weight  or  preponderance  of 
the  evidence  or  the  credibility  of  witnesses, 
but  the  qnestion  is  whether  there  is  any 
evidence  fairly  tending  to  support  the  verdict 
Having  reached  the  conclusion  that  there  Is 
none,  the  order  appealed  from  must  be  re- 
versed, and  the  case  remanded  to  the  dis- 
trict court  with  directions  to  grant  the  de- 
fendant's motion  for  Judgment    So  ordered. 


KENNEDY  v.  PLANK. 
(Supreme  Oonrt  of  Wisconsin.    Jan.  12,  1904.) 

DRCOOISTS— NBOLIGEINCE^-SELLINO    POISONS— 
BVTDBNCB>— ADMISSIBILITY  —  SUFFICIENCY  — 
APPEAL,— ERRORS     REVIEWABLE— NEW     TRI- 
AIS-NBWLT  DISCOVERED  EVIDENCE. 
1-  Where  it  is  not  certified  that  the  hill  of  ez- 

ceptioas  contains  all  the  material  evidence,  an 


assignment  that  the  verdict  is  contrary  to  th* 
evidence  cannot  be  considered  on  appeal. 

2.  In  an  action  for  negligence  of  defendant 
in  giving  plaintiff  copperas  mstead  of  Glauber's 
salt,  evidence  that  the  horses  to  which  the  cop- 
peras was  fed  were  in  food  health  np  to  that 
time,  and  that  they  manifested  the  same  symp- 
toms of  debility  and  systemic  derangement 
within  a  week  or  10  days  thereafter — ^thelr 
symptoms  showing  that  they  were  affected  by 
a  like  cause,  no  other  causes  being  shown,  and 
their  post  mortem  showing  that  tne  cunditions 
were  such  us  copperas  poisoning  produces  in 
horses — was  guStuient  to  show  that  copperas 
fed  to  horses  in  such  quantities  as  plaintiff  fed 
it  was  injurious  to  their  health. 

3.  The  Supreme  Court  cannot  reverse  orders 
refusing  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  weight  of  the  evi- 
dence unless  it  clearly  appears  that  there  Is 
no  credible  evidence  supporting  the  verdict  ren- 
dered. 

4.  In  an  action  for  negligence  in  giving  plain- 
tiff copperas  instead  of  Glauber's  salt,  testi- 
mony as  to  the  sickness  and  post  mortem  ex- 
amination of  a  neighbor's  horse,  to  wliich  salt 
procured  by  plaintiff  from  defendant  at  ther 
same  time  that  he  procured  the  salt  for  his  own 
horse  was  fed,  and  that  the  horse  became  sick, 
manifesting  the  same  symptoms  as  plaintiff's 
horse,  within  a  like  time,  and  that  upon  a  post 
mortem  the  veterinarian  observed  physical  con- 
ditions corresponding  to  those  observed  in  plain- 
tiff's horse,  and  indicating  the  cause  of  the 
death  of  the  animal,  was  admissible  on  the  in- 
quiry as  to  the  effect  of  copperas  upon  horses, 
and  to  corroborate  plaintiff's  claim  that  the 
sickness  of  his  horse  was  the  result  of  defend- 
ant's negligence. 

5.  In  an  action  for  negligence  in  selling  plain- 
tiff copperas,  instead  of  Gianlier's  salt,  result- 
ing in  the  death  of  plaintiff's  horses,  a  new 
tnal  was  properly  demed  where  the  newly  dis- 
covered evidence  consisted  merely  of  admis- 
sions of  plaintiff  that  he  did  not  know  the 
cause  of  the  horse's  sickness  and  death  (he 
having  made  other  statements  at  about  the 
same  time  that  the  horses  were  sick  from  what 
defendant  had  given  him  in  place  of  Glauber's 
salts),  and  of  similar  statements  of  the  vet- 
erinarian who  testified  for  plaintiff. 

Appeal  trom  Circuit  Court  Waushara  Coun- 
ty; Chas.  M.  Webb,  Judge. 

Action  by  Franklin  A.  Kennedy  against 
Melvin  Plank,  Impleaded,  etc.  Fron^  a  Judg- 
ment for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Appellant  conducted  a  general  store,  includ- 
ing a  drug  department  in  the  village  of  Han- 
cock. Respondent  is  a  farmer  residing  near 
by.  He  alleges  that  on  May  22,  1880,  while 
at  the  store,  he  called  for  two  packages  of 
Glauber's  salt,  of  four  pounds  each,  and  that 
defendant,  through  one  of  his  clerks,  sold  and 
put  np  for  him  two  packages  of  copperas  in- 
stead of  the  Glauber's  salt;  that  ke  caused 
the  copperas  to  be  administered  to  his  horses 
by  bis  hired  man  In  the  belief  that  it  was 
Glauber's  salt;  that  in  consequence  thereof 
the  horses  were  made  ill,  required  medical 
attendance,  and  were  rendered  unfit  for  farm 
uses,  and  therefore  he  was  subjected  to  the 
expense  of  hiring  horses  to  do  his  work.  One 
of  the  horses  died  In  the  month  of  August 
1899.  It  appears  that  respondent  obtained  the 
two  packages,  one  for  himself,  and  one  for 
bis  neighbor,  a  Mr.  Tibbitts;  and  there  Is 
evidence  tending  to  show  that  one  of  Mr. 
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Tlbbltt's  horses  became  sick  and  showed 
symptoms  of  a  like  natnre  about  the  same 
length  of  time  after  having  been  fed  the  cop- 
peras as  respondent's  horses.  Appellant  de- 
nies the  negligence  charged,  and  claims  that 
Glauber's  salt  was  delivered  as  requested  by 
respondent,  but  that  he,  through  his  negli- 
gence, exchanged  It  for  two  packages  of  cop- 
peras which  were  on  the  counter  of  appel- 
lant's store  at  the  time  of  the  transaction. 
The  evidence  Included  In  the  bill  of  excep- 
tions Is  In  sharp  conflict  upon  the  material 
questions  litigated  upon,  the  trial.  Under 
proper  instruction,  the  court  submitted  all  the 
issues,  and  the  Jury  found  in  respondent's  fa- 
vor In  the  sum  of  $357.16.  Judgment  for  this 
amount  was  awarded  respondent,  and  from 
that  Judgment  this  appeal  is  taken.  Appel- 
lant also  appeals  from  an  order  denying  his 
motion  for  a  new  trial. 

Con-igan  &  Johnson  and  McFarland.  Haniia 
&  Murat.  for  appellant.  Conway,  Williams  & 
Conway  and  John  H.  Breunan,  for  respondent. 

SIECECKER,  J.  (after  stating  the  facts). 
Respondent  recovered  damages  upon  the  ver- 
dict of  the  Jury.  He  alleged  the  injuries  re- 
sulted from  appellant's  negligence  In  deliver- 
ing copperas  to  him  Instead  of  Glauber's  salt, 
as  he  requested,  for  use  as  a  medicine  for  bis 
horses.  Appellant  attacks  the  Judgment  upon 
the  ground  that  the  verdict  la  perverse  and 
contrary  to  the  evidence.  An  examination  of 
the  record  discloses  that  it  is  not  certified  that 
the  bill  of  exceptions  contains  all  the  evidence 
material  to  the  issues  in  the  case.  Upon  this 
state  of  the  record,  this  court  cannot  review 
tills  assignment  of  error.  Lain  v.  Shepardson, 
23  Wis.  224;  Conatty  v.  Mil.  B.  R.  &  0.  Co., 
100  Wis.  467,  76  N.  W.  482. 

It  is,  however,  apparent  from  an  inspection 
of  the  evidence  before  us  that  the  Jury  were 
warranted  in  finding  as  they  did.  The  main 
questions  submitted  to  the  Jury  were:  (1)  Did 
appellants,  at  the  time  alleged,  sell  and  de- 
liver copperas  to  respondent  in  place  of  Glau- 
ber's salt?  and  (2)  did  respondent's  horses  be- 
come sick  as  a  result  of  feeding  them  the  ma- 
terial procured  from  appellants? 

Respondent  asserts  and  appellant  denies 
that  respondent  received  copperas  when  he 
called  for  Glauber's  salt.  The  evidence  sub- 
mitted by  the  parties  upon  this  question  was 
in  conflict,  and  the  court  submitted  the  Issue 
to  the  Jury  upon  a  general  verdict.  The  proof 
tending  to  support  the  position  of  either  party 
was  of  such  nature  and  weight  as  to  require 
the  trial  court  to  submit  It  to  a  Jury  for  deter- 
mination. 

It  is,  however,  urged  that  there  Is  no  evi- 
dence tending  to  show  that  copperas  fed  to 
horses  in  such  quantities  as  respondent  fed 
it  would  be  Injurious  to  their  health.  We 
find  no  foundation  for  this  contention  in  the 
evidence.  There  is  considerable  evidence  tend- 
ing to  show  that  the  horses  wore  In  a  good 
state  of  health  up  to  the  time  they  were  fed 


the  copperas;  that  they  m 
symptoms  of  weakness,  d 
temic  derangement  within 
after  they  were  fed  it  a; 
showed  they  were  affected 
No  other  cause  was  shown 
dition  was  attributable,  ai 
examination  of  responden 
Tibbitts'  horses  sustained 
conditions  were  such  as 
produces  in  horses. 

In  the  light  of  this  evld 
properly  submitted  to  the 
was  strong  and  persuasiv 
flict  with  the  proof  susti 
This  court  cannot  reverse 
new  trial  In  Jury  cases  up 
the  verdict  Is  contrary  to 
evidence  unless  It  clearly 
la  no  credible  evidence  sui 
approved  by  the  court.  J 
Wis.  168;  Ray  v.  Northn 
N.  W.  239;  Smith  v.  Lam 
N.  W.  767;  Becker  t.  Ho 
N.  W.  307. 

It  Is  argued  that  the  coi 
Ing  the  testimony  of  the 
Lawrence,  and  of  Blr.  T 
the  sickness  and  post  mor 
Tibbitts*  horse.  The  testli 
of  dispute  that  the  horse 
procured  from  appellant  b; 
time  be  purchased  for  hii 
fed  to  the  horse  by  Mr.  T 
came  sick,  manifesting  sj 
of  respondent's  horses,  wit 
of  time;,  and  that  upon  t 
aminatlon  the  veterlnariai 
conditions  corresponding  i 
conditions  observed  in  the 
ent,  and  indicating  the  ca 
death  of  the  animal.  Tb 
direct  bearing  upon  the  I 
copperas  has  upon  horses 
quantities  shown  In  this  ( 
corroborate  respondent's  c 
ness  of  his  horses  was  t 
lant's  negligence.  The  te£ 
ly  admitted. 

We  are  now  to  determlr 
sented  upon  the  appeal  fr 
ruling  appellant's  motion  i 
to  vacate  the  Judgment  « 
newly  discovered  evldenc 
gated  have  been  sufficienti 
davits  upon  which  the  mc 
that  the  alleged  newly  ( 
consists  of  statements  an( 
spondent,  made  during  tl 
the  effect  that  his  horses 
sal  soda  obtained  from  ap 
Glauber's  salt,  and  that  h< 
cause  of  his  horses'  slckne: 
the  evidence  does  not  agri 
with  respondent's  stateme 
as  to  his  knowledge  of  wli 
appellants  In  place  of  the 
appeared  be  had  no  posltl 
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le  procured  copperas  trntll  he  learned  it 
jirough  Prof.  Daniels,  but  he  always  spoke 
>f  the  poison  as  having  been  sold  him  by 
ippellantB  In  place  of  Glauber's  salt.  This 
cndered  the  alleged  newly  discovered  «rU 
lence  of  little  weight  in  the  determination  of 
:he  issuable  facts.  These  admissions  that  he 
Ud  not  understand  the  cause  of  the  sickness 
fl  in  Its  nature  weak  and  unsatisfactory,  in 
dew  of  the  iiosltive  statements  made  at  about 
the  same  time  that  the  horses  were  sick  from 
what  appellant  bad  given  him  in  place  of  the 
jiauber's  salt.  The  evidence  that  Dr.  Law- 
rence mnde  statements  on  this  subject  to  va- 
rious persons  before  the  trial  which  was  In 
conflict  with  his  testimony  is  of  the  same 
nature,  and  can  add  but  little,  if  any,  weight 
to  sustain  the  motion.  We  are  of  opinion  the 
trial  court  was  fully  warranted  In  holding 
that,  if  this  evidence  were  produced  and  sub- 
mitted to  a  Jury  with  the  other  evidence,  it 
ought  not  to,,  nor  would  it  probably,  lead  to  n 
verdict  different  from  the  one  rendered. 
Goldsworthy  v.  Linden,  75  Wis.  25,  43  N.  W. 
656;  Ryan  t.  Bockford  Insurance  Co.,  85  Wis. 
573;  55  N.  W.  1025;  Grace  v.  McArthur,  76 
Wis.  641,  46  N.  W.  618.  We  must  hold  that 
thi>  action  of  the  trial  court  In  awarding  Judg- 
ment and  denying  the  motion  for  a  new  trial 
■  sustained  by  the  record. 

The  Judgment  and  the  order  of  the  circuit 
K  arv  are  affirmed. 


MUNDT   «t  al.  v.   SHABOW. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

QARNISHMBNT-FUTimB  LIABILITT-CONTIN- 

QENT   LIABILITY. 

1.  Where  the  owner  of  premises  contracts  for 
the  erection  of  a  bnilding  thereon  for  a  certain 
mm,  and  agrees  to  pay  the  laborers  and  ma- 
terialmen as  the  work  progresses,  on  the  con- 
tractor's order,  and  to  pay  the  contractor,  after 
the  bnilding  is  completed,  the  balance  between 
the  amount  of  the  bills  paid  and  the  contract' 
prire,  there  is  no  absolute  liability  of  the  own- 
<T  to  the  contractor,  before  the  completion  of 
the  contract,  to  pay  any  sum,  so  as  to  render 
it  subject  to  garnishment. 

Appeal  from  Circuit  Court,  Outagamie 
County;  John  Goodland,  Judge. 

Action  by  Catherine  Mundt  and  another, 
oopartners  under  the  firm  name  and  style  of 
Peterson  Hardware  Company,  against  John 
Meidam,  defendant,  and  William  Shabow, 
(Bimishee.  From  a  Judgment  discharging  the 
gamlahee,  plaintiffs  appeal.    Affirmed. 

In  January,  1000,  an  oral  contract  was  made 
between  John  Meidam,  the  principal  defend- 
nnt  herein,  and  William  Shabow,  garnishee 
herein,  for  the  erection  of  a  dwelling  house, 
complete,  for  the  sum  of  |1,006,  which  was 
to  toclnde  the  cost  of  all  the  material  and 
labor.  The  workman  and  materialmen  were 
to  be  paid  by  Shabow  from  time  to  time  as 
•he  Work  progressed,  upon  the  consent  or  or- 
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der  of  Meidam.  On  the  completion  of  the 
house,  and  after  all  the  bills  were  paid,  the 
balance,  between  the  amounts  paid  for  ma- 
terial and  labor  and  $1,005  was  to  be  paid 
to  Meidam.  April  22,  1900,  the  plaintiffs  ob- 
tained Judgment  against  Meidam  for  the  sum 
of  $257.81  damages  and  costs.  On  June  20tb 
Shabow  was  garnished  in  this  action.  The 
construction  of  the  house  was  not  completed 
until  August  or  September.  On  October  6, 
1900,  Shabow  bad  paid  for  labor  and  mate- 
rials, on  orders  received  from  Meidam,  the  ' 
siun  of  $1,004.43,  and  had  also  some  time 
prior  to  June  20lit  advanced  to  Meidam  the 
sum  of  $20.  '  Among  the  amounts  paid  by 
Shabow  for  material,  after  June  20th,  were 
$231.90  for  lumber,  July  28th.  and  $182.99 
for  hardware,  September  17th.  The  time 
within  which  liens  for  material  furnished  and 
I  labor  rendered  could  be  filed  had  not  expired 
when  the  garnislunent  was  served. 

!      Joseph  Boemer  and  Theodore  Berg,  for  ap- 
pellants.   A.  H.  Kmgmeier,  fAr  respondent 

SIBBECKER,  J.  (after  stating  the  facts). 
Was  the  garnishee,  Shabow,  Indebted  to  Mel- 
dam,  the  Judgment  debtor,  or  had  he  property 
in  his  possession  or  under  his  control  b«- 
longlng  to  Meidam,  when  the  garnishment 
process  was  served?  The  facts  are  practi- 
cally undisputed.  It  appears  from  the  finding 
of  the  trial  court  that  the  garnishee  defend- 
ant, Shnbow,  and  John  Meidam  made  an  oral 
agreement  whereby  Meidam  agreed  to  build 
a  bouse  for  Shabow  for  the  sum  of  $1,005; 
that  this  sum  was  to  be  payment  in  full  for 
all  material  and  labor  required  to  complete 
the  building;  that  Shabow  was  to  pay  for 
the  labor  and  material  as  the  work  progressed 
upon  the  order  and  direction  of  Meidam.  and, 
if  any  sum  remained  due  on  this  contract 
above  the  amount  paid  for  labor  and  mate- 
rial, Meidam  was  to  receive  it  The  house 
was  not  completed  until  about  September  1, 
1900.  The  court  held  that  the  garnishee  sus- 
tained no  liability  to  the  Judgment  creditor 
on  this  contract  at  the  time  the  garnishment 
was  served.  The  contract  made  between  the 
parties  required  complete  performance  on  the 
part  of  Meidam  before  any  sum  was  due  him, 
and  Shabow  owed  nothing  on  the  contract 
June  20th,  except  such  amounts  as  he  had 
obligated  himself  to  pay  for  labor  and  mate- 
rial. While  the  house  remained  unfinished, 
no  ground  of  liability  in  Meidam's  favor  ex- 
isted. This  court  has  repeatedly  held  that  a 
garnishee  is  not  liable  unless  It  appears  that 
he  is  .ibsolutely  liable  to  the  principal  de- 
fendant when  the  garnishment  is  served. 
The  "debts  due  or  to  become  due"  under  sec- 
tion 2768,  Rev.  St  1898,  relate  to  such  as  the 
garnishee  owes  absolutely,  and  have  been  con- 
strued to  cover  debts  which  are  an  absolute 
liability,  though  payable  at  some  future  date. 
Smith  V.  Davis,  1  Wis.  447,  60  Am.  Dec  30O: 
Blsliop  V.  Young,  17  Wis.  47;  Foster  v.  Sin- 
ger, 69  Wis.  392,  34  N.  W.  305^  2  Am.  St 
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Rep.  745;  Vollmer  t.  C.  &  N.  W.  Ry.  C3o., 
86  Wis.  305,  56  N.  W.  919;  Evans  v.  Rector, 
107  Wis.  286,  83  N.  W.  292.  The  contract 
between  Meldam  and  Sbabow  must  be  beld 
to  be  an  entirety,  and  when  the  garnishment 
was  serred  there  was  nothing  absolutely  doe 
nor  a  liability  payable  at  some  future  time. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


GRAF  T.  LAEV. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

BUILDERS  AND  ARCHITECTS  —  CONTRACTS  — 
BREACH  —  DAMAGES  —  ABATEMENT  —  TEN' 
DER  OF  PERFORMANCE— EVIDENCE— SUFFI- 
CIENCY—TRIAIi— INSTRUCTIONS. 

1.  In  an  action  on  a  contract,  where  the  court 
charged  that  the  jury  could  not  find  for  plain- 
tiff unless  they  believed  that  the  contract  "was 
in  all  respects"  as  claimed  by  him,  it  was  not 
error  to  refuse  an  additional  charge  to  the  ef- 
fect that  plaintiff  could  not  recover  if  the  con- 
tract was  as  claimed  by  defendant 

2.  In  an  action  by  an  architect  to  recover  on 
a  contract  whefeby  he  was  to  furnish  plans 
and  specifications  for,  and  superintend  the  con- 
struction of,  buildings,  and  the  removal  and 
remodeling  of  other  buildings,  where  plaintiff 
performed  the  contract  except  as  to  the  super- 
Inteudence  of  construction,  performance  of 
which  was  prevented  by  defendant,  the  meas- 
ure of  damages  was  the  full  contract  price, 
without  any  abatement  for  the  work  not  per- 
formed, in  the  absence  of  evidence  by  defend- 
ant that  plaintiff  might  have  obtained  other 
employment  elsewhere,  or  any  other  fact  in 
mitigation  of  damages. 

3.  In  an  action  by  an  architect  to  recover  for 
services  under  a  contract,  plaintiff's  testimony 
that  he  had  the  plans  in  his  office,  and  a  copy 
with  the  contractors,  and  believed  that  defend- 
ant had  a  copy;  that,  when  defendant  refused 
to  go  on  with  the  construction  of  the  proposed 
buildings,  plaintiff  had  no  reason  to  offer  the 
plans  to  defendant,  and  did  not  do  so,  but  told 
him  that  he  could  nave  the  plans  and  specifica- 
tions any  time  that  he  wanted  to  go  ahead 
with  the  buildings — "any  time  in  the  future" — 
was  sufficient  to  sustain  a  finding  that  the 
plans  and  specifications  were  tendered  to  de- 
fendant. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  Frederick  Graf  against  Joseph 
Laev.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  complaint  alleges,  in  effect,  that  June 
21,  1900,  the  plaintiff,  an  architect,  agreed 
with  the  defendant  (1)  to  make,  prepare,  and 
furnish  to  and  for  defendant  plans  and  speci- 
fications for  the  proposed  construction  of  two 
flat  buildings;  (2)  to  superintend  the  construc- 
tion of  same;  and  (3)  to  superintend  the  re- 
moval and  remodeling  of  two  other  dwelling 
houses  belonging  to  the  defendant,  for  ail 
of  which,  and  the  labor  and  services  in  that 
behalf,  defendant  agreed  to  pay  plaintiff 
$345.04;  that  the  plaintiff  performed  all  of 
the  foregoing,  except  (2)  the  superintending 
of  the  construction  of  the  two  proposed  flat 
buildings;  that  although  plaintiff  was  always, 
and  still  is,  ready  and  willing  to  do  said 
work,  and  offered  to  perform,  he  was  pre- 
vented by  the  defendant  from  performing 


said  part  of  the  contract;  that  tbe  defendiat 
on  October  30,  1900,  paid  $40  of  said  contnc 
and  still  owes  the  Italance  of  the  contract 
price,  $305.04,  for  which  sum  Judgment  is 
demanded.  Tbe  answer  consists  of  several 
admissions,  and  tbe  denial  of  the  making  o! 
the  contract  alleged  In  the  complaint,  and  al- 
leges the  making  of  a  different  contract  At 
the  close  of  tbe  trial  the  Jury  returned  a  rer- 
dlct  in  favor  of  the  plaintiff,  and  assessitl 
bis  damages  at  $305.04.  From  the  Judgment 
entered  thereon  for  that  amount,  with  costs, 
the  defendant  brings  this  appeaL 

In  charging  the  Jury,  the  court  properly 
stated  the  claims  of  the  respective  parties 
as  follows:  "Tbe  plaintiff  claims  that  oa  or 
about  June  21,  1900,  he  entered  into  a  cod- 
tract  with  the  defendant  wherein  it  was 
agreed  that  plaintiff  should,  as  is  alleged  -^ 
the  complaint,  (1)  prepare  and  furnish  plan^ 
and  specifications  for  the  construction  of  two 
flat  buildings  for  the  defendant;  (2)  Bupens- 
tend  the  erection  and  constrnction  of  ali 
flat  buildings;  (8)  superintend  tbe  remonl 
and  remodeling  of  two  so-called  old  honses 
of  the  defendant;  and  tihat  for  plaintJiT! 
services,  work,  and  labor  In  tills  behalf*^ 
claims  that  the  defendant  agreed  to  pay  tbe 
plaintiff  the  sum  of  $345.04,  or  four  per  cesL 
of  the  estimated  cost  of  all  of  such  work  Jnst 
detailed.  On  the  part  of  the  defendant  it 
is  insisted  that  there  was  a  contract  bet^veeD 
the  parties  which  covered  an  agreement  in 
respect  to  the  removal  and  remodeling  of  tbe 
two  so-called  old  bouses  of  the  defendant  aod 
that  as  compensation  for  these  services,  woA 
and  labor,  plaintiff  was  to  receive  the  sum 
of  $40,  which  work  was  performed  and  pav- 
ment  made,  and  that,  as  to  the  rest  of  t> 
contract  claimed  by  plaintiff  to  have  been 
made,  defendant  insists  that  it  was  simply 
an  offer,  which  was  not  to  be  accepted  ns- 
less  the  estimates  for  the  constructitm  there- 
of did  not  exceed,  substantially,  tbe  sum  of 
$0,000."  The  court  thereupon  instructed  tbe 
Jury,  among  other  things,  as  follows:  "Tbe 
burden  of  proof  as  to  the  issue  in  this  case  i« 
upon  the  plaintiff;  that  is  to  say,  the  plain- 
tiff must  prove  by  a  preponderance  ot  tbe 
evidence    tliat    bis    contention    ia    ooiiect 

*  *  *  If  yonr  minds,  gentlemen,  aie  nti<- 
fled  by  a  preponderance  of  all  tbe  evidence 
in  the  case  that  the  parties  did  contract " 
the  plaintiff  contends  they  did,  and  as  set 
forth  by  the  court  in  its  cliarge— that  is  to 
say.  If  the  minds  of  the  parties  plaintiff  and 
defendant  met  on  the  proposition  contended 
for  by  the  plaintiff— then  your  verdict  shonld 
be  for  the  plaintiff.  But  if,  from  a  prepoI^ 
derance  of  all  tbe  evidence  in  the  case,  yov 
minds  are  not  so  satisfied  or  convinced,  then 
your  verdict  should  be  for  the  defendant 

•  •  •  If  you  believe  from  a  p^eponde^ 
ance  of  all  the  evidence  In  the  case  that  tbe 
minds  of  the  parties  did  not  meet  as  to  il>^ 
new  work— that  is  to  say,  as  to  the  flat  build- 
ings—and  that  there  was  no  agreement  con- 
summated as  to  tbe  same,  tben  your  verdict 
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should  be  for  the  defendant  •  •  •  If 
yoQ  find  that  the  plaintiff,  Graf,  was  employ- 
ed to  make,  prepare,  and  furnish  to  and  for 
the  defendant,  Laev,  plans  and  specifications 
for  the  proposed  erection  and  construction  of 
two  certain  flat  houses  or  flat  buildings,  then. 
In  order  to  entitle  said  plaintiff  to  recover 
any  compensation  therefor,  he  most  show 
their  delivery  to  the  defendant  Laev,  or  a 
tender  of  them  to  the  defendant,  Laev.  I 
further  Instruct  yon  that  the  burden  of  proof 
Is  ai>on  the  plaintiff  that  the  contract  relat- 
ing to  the  flat  buildings  was  actually  made, 
and  that  the  minds  of  both  parties  actually 
met." 

Roemer  &  Aarons,  for  appellant  Ernest 
A.  Kehr,  for  respondent 

CASSODAY,  C.  J.  (after  stating  the  facts). 
EiTror  la  assigned  because  the  court  refused 
to  instruct  the  Jury,  In  addition  to  the  por- 
tion of  the  charge  given  in  the  foregoing 
statement,  as  follows:  "If  you  find  that  the 
defendant,  Laev,  required  plans  and  specifl- 
cationa  for  certain  buildings,  to  cost  about 
the  sum  of  $6,000,  there  can  be  no  recovery 
by  the  plaintiff,  Graf,  unless  the  said  build- 
ings could  have  been  erected  for  about  the 
sum  named."  The  parties  differed  widely 
as  to  the  terms  of  the  contract  The  instruc- 
tion 80  requested  is  to  the  effect  that  If 
the  Jury  should  find  the  contract  to  be  as 
claimed  by  the  defendant  then  the  plaintiff 
could  not  recover.  The  instructions  given 
and  found  In  the  statement  of  facts,  in  ef- 
fect covered  all  that  was  requested,  and 
more  too.  The  Jury  were  instructed  to  the 
effect  that  they  could  not  find  for  the  plain- 
tiff unless  they  were  satisfied  by  a  preponder- 
ance of  the  evidence  that  the  contract  was 
in  all  respects  as  claimed  by  him;  that  If 
they  'were  not  so  satisfied  or  convinced,  their 
verdict  should  be  for  the  defendant;  and 
that  If  they  believed  from  a  preponderance 
of  the  evidence  that  the  minds  of  the  parties 
did  not  meet  as  to  the  new  work— as  to  the 
flat  buildings— then  they  should  find  for 
the  defendant  We  must  bold  that  there 
was  no  error  in  refusing  such  instruction. 

2.  Error  is  assigned  because  the  court 
charged  the  Jury  as  follows:  "If  you  fijid 
for  the  plaintiff— that  is  to  say.  If  you  find 
that  the  contract  was  entered  Into  between 
the  parties  as  contended  for  by  the  plaintiff 
—then  you  will  take  up  the  consideration  of 
the  damages  recoverable  in  this  action;  and 
I  Instruct  you,  as  a  matter  of  law,  that  If 
you  find  for  the  plaintiff,  the  damages  re- 
coverable by  the  plaintiff  in  this  action  are 
the  sum  of  1305.04."  The  amount  so  stated 
was  the  full  amount  of  the  contract  price,  as 
claimed  by  the  plaintiff.  True,  the  terms  of 
the  contract  were  In  dispute,  and  accordingly 
the  amount  of  the  plaintifTs  compensation 
was  in  dispute.  But  it  will  be  observed  that 
under  the  charge  of  the  court  as  given,  the 
jury  were  precluded  from  finding  any  dam- 
iges  in  favor  of  the  plaintiff  unless  they  first 


found  that  the  contract  between  the  parties 
was  "as  contended  for  by  the  plaintiff." 
The  Jury  having  found  that  the  contract  was 
as  claimed  by  the  plaintlfl,  the  question  pre- 
sented is  whether  In  assessing  damages  there 
should  have  been  an  abatement  from  the 
full  contract  price.  There  Is  no  question 
but  what  the  plaintiff  performed  most  of  the 
services  under  the  contract  as  be  claimed 
it  to  be,  and  was  ready  at  all  times  to  per- 
form the  balance.  Prior  to  the  time  when 
the  defendant  refused  to  go  on  with  the  Job, 
the  plaintiff  declined  to  do  work  for  other 
parties  for  the  reason  that  be  expected  to 
perform  his  contract  with  the  defendant  As 
conceded  by  counsel  for  the  defendant  the 
contract  was  for  the  personal  services  and 
skill  of  the  plaintiff,  as  an  architect  In  plan- 
ning and  designing  and  superintending  the 
work  contracted  for,  and  certifying  to  the 
sufficiency  of  the  work  of  contractors,  and 
the  correctness  of  bills  rendered.  Such  work 
could  not  be  delegated  to  others.  The  plain- 
tiff was  undoubtedly  entitled  to  recover  the 
amount  which  he  would  have  earned  under 
such  contract  less  what  he  might  In  the 
meantime  have  earned  elsewhere.  Wink- 
ler V.  Racine  Wagon  &  CarrlAge  Co.,  99  Wis. 
184,  188,  74  N.  W.  793.  In  that  case  It  was 
held  that  "in  an  action  by  an  employ^  to 
recover  damages  for  such  wrongful  dis- 
charge, the  burden  of  proving  in  mitigation 
of  damages  that  the  plaintiff  could  have  ob- 
tained employment  elsewhere  is  upon  the 
defendant"  As  there  said  by  way  of  quo- 
tation from  an  earlier  case:  "In  the  absence, 
therefore,  of  any  evidence  that  the  party 
might  have  obtained  any  other  employment 
the  law  can  adopt  no  other  rule  of  damages 
than  the  contract  price,  unless  there  is  some 
legal  presumption  that  such  other  employ- 
ment might  be  obtained."  Danley  v.  Wil- 
liams, 10  Wis.  581,  586.  See,  also,  Hilde- 
brand  ▼.  The  American  Pine  Art  Co.,  109 
Wis.  171,  181,  85  N.  W.  268,  53  L,  R.  A.  826. 
In  the  case  at  bar  the  defendant  failed  to 
prove  that  the  plaintiff  might  have  obtained 
such  employment  elsewhere,  or  any  fact  In 
mitigation  of  the  plaintiff's  damages.  The 
case  Is  unlike  Nilson  v.  Morse,  52  Wis.  241. 
9  N.  W.  1,  and  other  cases  cited  by  counsel, 
where  the  performance  of  the  specific  work 
contracted  for  could  be  delegated  to  others. 
We  find  no  error  in  charging  the  Jury  on  the 
measure  of  damages. 

8.  As  Indicated  in  the  statement  of  facts, 
the  court  charged  the  Jury  that  In  order  to 
entitle  the  plaintiff  to  recover  any  compen- 
sation for  making,  preparing,  and  furnishing 
the  plans  and  specifications,  he  must  show 
their  delivery  or  tender  of  them  to  the  de- 
fendant It  is  now  claimed  that  the  evidence 
is  insufficient  to  support  the  verdict  to  the 
effect  that  such  plans  and  specifications 
were  so  delivered  or  tendered.  The  plaintiff 
testified  to  the  effect  that  after  the  con- 
tract for  removal  and  remodeling  was  com- 
pleted, he  had  the  originals  in  the  ofilce. 
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and  copies  out  with  the  oontractora,  and  iie 
believed  the  defendant  also  bad  a  cosy; 
that,  when  the  defendant  lefnaed  to  go  on 
with  the  flat  buildings,  the  plaintiff  had  the 
plans  9Hd  speclflcatlona  of  those  buildings; 
that  he  had  no  reason  to  offer  them  to  the 
defendant,  and  did  not;  that  in  the  latter 
part  of  December,  1900,  the  defendant  said 
be  was  not  going  ahead  with  those  build- 
ings; that,  when  be  said  that,  the  plaintiff 
told  him  he  could  have  the  plans  and  speci- 
fications any  time  that  be  wanted  to  go 
ahead;  that  he  could  have  them  "any  time 
he  wished  to  go  ahead  with  those  buildings 
—any  time  in  the  future."  We  are  con- 
strained to  hold  tliat  the  evidence  was  suffi- 
cient to  sustain  the  finding  of  the  Jury  to 
the  effect  tliat  such  plans  and  specifications 
were  tendered  to  the  defendant  as  stated  in 
the  charge  of  the  court.  Wright  v.  Young, 
0  Wis.  127,  70  Am.  Dea  453;  Potter  v.  Tag- 
gart,  54  Wis.  39o,  11  N.  W.  678.  We  find 
no  error  in  the  record. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


KURZ  V.  KURZ  et  al. 

(Supreme  Court  of  Wisconsiu.    Jan.  12,  1904.) 

QUIBTINQ    TITLB-RBVIKW— BVIDBNCB-SUFPI- 
CIBNCY. 

1.  In  an  action  by  a  married  woman  to  re- 
move an  apparent  cloud  on  lier  title,  caused  by 
a  judgment  obtained  against  tier  husband  when 
the  record  title  was  ia  his  name,  and  to  set 
aside  a  sheriff's  certificate  of  sale  thereon,  the 
court  properly  granted  the  relief  sought  on  evi- 
dence that  she  was  onable  to  read  or  write  the 
English  language;  that  the  land  was  bought 
witn  her  mone^  exclusively;  that  the  title  was 
in  her  husband's  name  without  Iier  knowledge 
or  consent,  and  that  as  soou  as  she  learned  tlie 
fact  it  was  transfen'ed  to  her. 

Appeal  from  Circuit  Court,  Wood  County; 
Chas.  M.  Webb,  Judge. 

Action  by  Augusta  Enrz  against  0.  W. 
Kurz  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    A£9rmed. 

Oary  &  Forward,  for  appellants.  Jolm  Bot- 
tensek,  for  respondent 


WINSLOW,  J.  There  are  no  legal  prin- 
ciples to  be  settled  in  this  case;  hence  any  de- 
tailed statement  of  facts  is  unnecessary.  The 
action  woS  brought  by  a  married  woman  to  re- 
move an  apparent  cloud  upon  her  title  to  real 
estate,  caused  by  a  Judgment  obtained  against 
her  husband  when  the  record  title  was  in  his 
name,  and  to  set  aside  a  sheriff's  certificate 
of  sale  upon  such  Judgment  The  court  grant- 
ed the  relief  sought  upon  sufllcient  evidence 
showing  that  the  plaintiff  was  unable  to  read 
or  write  the  English  language;  that  the  land 
in  question  was  bought  with  her  money  exclu- 
sively; that,  though  the  title  was  in  her  hus- 
band's name  for  a  considerable  time,  the 
plaintiff  did  not  know  of  or  consent  to  such 
holding;   and  tluit  as  soon  as  she  learned  of 


the  fact  the  title  was  transferred  to  ber.     Up 
on  these  facts  the  Judgment  was  plaloly  rifliL 
Judgment  afiirmed. 


LONGSTAFF  v,  STATE. 
(Supreme  Court  oC  Wisconsin.    Jan.  12.  ISOi.i 

HABEAS  CORPUS-COURT  COMIUSSIONKRS— iV- 
RISDICTION  —  DETEMMINATION  —  RKVIEW  - 
METHOD  —  MOTION  —  CERTIORARI  —  WRIT  Or 
ERROR. 

1.  Const,  art  7,  {  23,  provides  that  eooit 
commissioners  may  be  vested  with  such  judi- 
cial powers  as  are  prescribed  by  law,  not  ex- 
ceeding the  powers  of  the  judge  of  a  circaft 
court  in  chambers,  and  Rev.  St  1896.  I  2815, 
declares  that  a  judge  or  commi^oner  may 
exercise  witliin  Ids  county  the  powers  of  a  cir- 
cuit judge  in  chambers  in  all  actions  or  pro- 
ceedings in  courts  of  record.  ffeM,  that  midcr 
such  sections  a  court  commissioner  had  juris- 
diction on  habeas  corpus  to  hear  and  detei^ 
mine  whether  accused  was  imprisoned  coa- 
trary  to  law. 

2.  Under  Rev.  St  1898,  i  281S.  prvridlng 
tliat  the  orders  of  a  court  commissiomer  maj 
be  reviewed  by  the  court  a  review  of  the  m«r- 
Its  of  a  court  commissioner's  order,  dischar- 
ging accused  from  custody  on  habeas  corpc?. 
should  be  by  motion. 

3.  On  certiorari  to  review  an  order  of  « 
court  commissioner,  disdiarging  a  prisoner 
from  custody  on  habeas  corpus,  the  only  issu* 
reviewable  is  the  jorisdiction  of  the  commis- 
sioner. 

4.  Under  Rev.  St  1898,  i  8048,  providinc 
that  writs  of  error  may  be  issued  of  coiir>e 
out  of  the  Supreme  Court,  to  review  an  order 
or  judgment  of  any  court  discharging  a  p»^on 
brought  t)efore  it  on  habeas  corpus,  such  writ 
is  available  to  review  an  order  of  the  circuit 
court  setting  aside  a  court  commissioner's  or- 
der discharging  a  prisoner  on  habeas  corpn<: 
proceedings  brought  to  the  circuit  conzt  by 
writ  of  certiorari. 

Error  to  Circuit  Oourt,  Chippewa  County; 
A.  J.  Vinje,  Judge. 

Habeas  corpus  by  Robert  B.  Lonsstaff  to 
review  his  commitment  under  an  order  of  mo- 
ntcipal  judge.  From  an  order  of  the  drcnit 
court  reversing  a  decision  of  the  conrt  com- 
missioner discharging  relator,  he  brings  ei^ 
ror.    Reversed. 

It  appears  from  the  record,  and  is  andia- 
puted,  that  February  17,  1903,  a  complaint 
was  made  to  the  municipal  Judge  of  Chippe- 
wa county,  charging  the  plaintiff  In  error 
with  a  criminal  offense  therein  described, 
punishable  by  imprisonment  in  the  state 
prison.  The  municipal  judge  thereaiwn  is- 
sued a  warrant  upon  which  the  accused  was 
arrested  and  brought  before  the  manicipal 
court,  and  after  a  preliminary  examinatioD 
was  held  to  bail  for  his  appearance  at  the 
circuit  court,  and,  in  default  of  the  requisite 
bail,  was  committed  to  the  county  Jail.  Feb- 
ruary 21,  1003.  upon  the  verified  petition  of 
the  accused,  setting  forth  all  the  evidence 
and  proceedings  before  the  committing  mag- 
istrate, the  accused  procured  from  Hon.  Ar 
tbnr  Gough,  court  commissioner  for  C!hlppe- 
wa  county,  a  writ  of  habeas  corpus,  return- 
able before  him  February  24,  1903,  at  2 
p.  m.,  at  the  office  of  said  commisaioner,  and 
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which  writ  was  on  Febmary  21,  1908,  duly 
sen'ed  on  the  sheriff  as  required  by  seetlan 
341C,  Rev.  St.  1898,  and  bis  fees  for  bringing 
up  the  prisoner  were  then  and  there  paid;  that 
at  the  same  time,  and  on  February  21,  1903, 
a  notice  in  writing  of  such  bearing  was  giv- 
en  to    the    district  attorney.    February  24, 
1903,  the  aherlfl  having  the  custody  of  the 
accused  made  return  to  such  wilt,  and  the 
accused  at  the  same  time  traversed  such  re- 
turn.   Thereupon,  and  after  full  hearing,  the 
said  court  commissioner  by  a  written  order 
discharged  the  prisoner  from  further  custody 
by  the  sheriff.    Upon  the  petition  of  the  dis- 
trict attorney  duly  verified  March  21,  1903, 
a  writ  of  certiorari  was  duly  issued  from  the 
circuit  court  of  Chippewa  connty  to  Hon.  Ar- 
thur Gough,   court  commissioner,  requiring 
lilm  to  certify  and  return  to  the  circuit  court 
such  writ,  together  with  all  the  flies,  papers, 
and  entries  recorded,  filed,  or  used  in  the  pro- 
ceedings  In   such   matter.    March  30,   1903, 
Commissioner  Gough  duly  made  such  return. 
April  14,  1903,  the  circuit  court  determined 
nnd  adjudged  that  said  order  of  the  court 
commissioner  be  reversed  and  annulled,  and 
tile  accused  was  thereby  remanded  to  the 
custody   of   the   sheriff,   to  be   detained   by 
him  as  In  the  commitment  required.    To  re- 
verse that  Judgment  the  accused,  on  April  18. 
1903.  sued  out  tills  writ  of  error. 

W.  H.  Stafford,  for  plaintiff  In  error.  L 
M.  Stnrdevant  Atty.  Gen.,  and  W.  D.  Oorrf- 
gan,  for  the  State. 

CASSODAT,  C.  J.  (after  stating  the  facta). 
Court   commissioners   may   be   vested   with 
"such  Judicial  powers"  as  are  "prescribed  by 
Inw."  not  exceeding  the  powers  "of  a  Jndge 
of  a  circuit  court  at  chambers."    Section  23, 
art.  7,  Const.;    Faust  v.  State,  45  Wis.  273, 
276;  Wis.  Ind.  8.  v^CIark  Co.,  103  Wis.  C62, 
VU3,  79  N.  W.  422. /The  statute  provides  that, 
except    as    therein    otherwise    provided,    a 
"judge  or  commissioner  may  exercise  within 
bis  county  the  powers  and  sliail  be  subject 
to  the  restrictions  thereon  of  a  drcnlt  Judge 
at  chambers,  according  to  existing  practice 
and  these  statutes.  In  all  actions  or  proceed- 
ings in  courts  of  record,  but  all  such  orders 
may   be    reviewed   by    the   court"    Section 
2815.  Rev.  St  1808.     Upon  the  facts  stated, 
tliere  can  be  no  question  but  what  the  court 
commissioner  had  JurlsdictUm  npon  habeas 
corpus  to  bear  and  determine  whether  tiie 
accused   was  imprisoned  contrary  to   law. 
Whether  such  determination  was  rightful  is 
another  question.    If  the  state  deemed  such 
determination  wrongfnl,  then  the  order  of 
the  court  commissioner  discharging  the  ac- 
cused hi  the  case  at  bar  was  undoubtedly  re- 
viewable upon  the  merits  in  a  proper  pro- 
ceeding by  the  circuit  court    In  re  Hammer, 
113  Wis.  96,  SO  N.  W.  111.    A  motion  made 
Id  the  ordinary  way  has  ifecentiy  been  heM 
by  this  court  to  be  such  proper  proceeding. 
Id.;  Gaster  v.  State  ex  ret.  Whitcher,  94  N. 


W.  787,  780.    No  such  motion  was  here  made. 
On  the  contrary,  the  attempt  was  here  made 
to  review  the  order  upon  the  merits  upon  the 
retnm  to  the  writ  of  certiorari.    As  said  in 
the  case  last  cited,  when  a  writ  of  certiorari 
"Is  used  as  the  foundation  for  jurisdiction  to 
bring  up  and  decide  upon  the  validity  of  a 
jQdiciai  determination  by  any  body  or  officer. 
Jurisdictional    questions    only    are    reached, 
and  such  questions  pertaining  to  the  deter- 
mination made  by  the  officer  or  body  particu- 
larly complained  of."     94  N.  W.  788.    The 
i  writ  of  certiorari,  when  used  to  test  the  va- 
i  lidity  of  some  Judicial  or  quasi  Judicial  pro- 
I  ceedlng,  as  here,  only  reaches  Jurisdictional 
I  errors.    Id.    Since  the  commissioner  had  Ju- 
,  rlsdlctlon  of  the  snbject-matter  on  habeas 
;  corpus,  any  errors  he  may  have  committed 
;  In  deciding  any  question  of  law  or  fact  could 
]  not  be  reviewed  by  the  circuit  court  on  writ 
;  of  certiorari.    This  being  so.  It  is  obvious 
'i  that  the  circuit  court  improperly  reversed  the 
i  order  of  the  court  commissioner  for  errors 
I  of  Judgment  In  determining  the  case  upon 
'  the  merits^  Such  error  of  the  circuit  court 
i  is  properly  reviewable  by  this  court  on  this 
•  writ  of  error.    Section  3043,  Rev.  St  1898. 
The  Judgment  of  the  circuit  court  id  re- 
versed, and  the  cause  is  remanded  with  direc- 
;  titm  to  affirm  the  order  of  the  court  commls- 
;  stoner 


KLITZKE  V.  WEBB  «t  al. 
(Supreme  Court  of  Wisconsin.'   Jan.  12,  1904.) 

NEGLIOBNCB  —  DANOBROUS       PREMISES  —  RK3 
IPSA  LOQUITUR— PRESUMPTIONS— RE- 
BUTT  Al^EVIDKNCE. 

1.  Where  plaintilt  was  injured  by  the  failing 
of  a  door  wliich  had  been  taken  from  its  hin;;es 
and  placed  standing  against  the  wall  on  the 
platform  of  defendant's  store,  and  plaintiff  tes- 
tified that  she  went  on  the  platform,  after  hav- 
ing transacted  her  business  at  the  store,  to 
await  the  arrival  of  her  vehicle,  and  that  the 
door  fell  on  her  without  her  touchinf^  it,  such 
facts  were  sufficient  to  establlsir  a  prima  facie 
case  of  negligence  on  the  part  of  the  owner  of 
the  store  under  the  doctrine  of  res  ipsa  lo- 
qnitur. 

2.  Where  plaintiff  was  injured  by  the  falling 
at  a  door,  which  ha^  been  placed  standing 
against  th«  side  of  a  store,  as  she  was  stand- 
ing on  the  store  platform,  the  presumption  of 
negligence  arising  from  the  accident  was  re- 
butted by  uncontradicted  evidence  that  when 
the  door  was  removed  from  its  hinges  and  pla- 
ced on  the  platform  its  base  was  placed  against 
a  row  of  noil  heads  in  the  platform,  18  inches 
distant  from  and  parallel  with  the  building, 
and  that  the  door  was  leaned  up  against  the 
building,  with  its  top  just  under  a  gas  pipe, 
which  ran  along  on  the  outside  of  the  building. 

Appeal  from  Circuit  Court,  Sauk  County: 
Robt  G.  Slebecker,  Judge. 

Action  by  Caroline  Klitzke  against  Her- 
bert H.  Webb  and  others.  From  a  Judgment 
in  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

This  is  an  action  to  recover  damages  for 
personal  injuries.  Tl|e  action  was  tried  be- 
fore a  Jury.     The  evidence  showed  that  in 
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and  prior  to  June,  1902,  the  defendants  were 
partners  operating  a  grocery  store  at  Reeds- 
burg,  Sauk  county;  that  the  store  faced  east- 
ward on  Walnut  street,  and  that  there  was 
an  alley  running  east  and  west  along  the 
south  side  thereof;  that  the  main  entrance 
to  the  store  was  on  Walnut  street,  and  that 
there  was  a  rear  entrance  near  the  west  end 
of  the  store  opening  on  to  the  alley,  and 
that  along  the  north  side  of  the  alley,  and 
next  to  the  store,  was  a  plank  platform  6 
feet  In  width  and  about  27  Inches  In  height, 
extending  from  Walnut  street  past  the  rear 
door  aforesaid;  that  this  platform  was  used 
for  receiving  farmers'  produce  and  delivering 
goods  to  wagons,  and  sometimes  for  custom- 
ers to  pass  In  and  out  at  their  conrenlence; 
that  the  rear  door  aforesaid  opening  upon 
this  piatform  swings  Inward,  and  that  on 
busy  days  during  the  summer  it  was  fre- 
quently removed  from  Its  hinges  by  the  de- 
fendants' employes,  and  placed  on  the  afore- 
said platform  just  outside  of  and  west  of 
the  doorway,  and  leaned  np  against  the 
building;  that  the  door  was  a  pine  door  S^ 
feet  by  7  feet  In  size,  weighing  68  pounds, 
and  that  the  reason  of  the  removal  of  the 
door 'from  Its  hinges  was  that  when  open  or 
swinging  to  and  fro  it  hindered  access  to 
the  elevator  inside  of  the  store;  that  on  June 
14,  1902,  this  door  was  taken  from  its  hinges 
°by  one  of  the  defendants'  clerks  and  placed 
outside  upon  the  platform  leaning  against 
the  building  at  about  10  o'clock  a.  m.,  the 
day  being  an  ordinary  summer  day,  witii  no 
unusual  wind;  that  the  plaintiff  was  a  wo- 
man about  77  years  of  age,  and  that  on  the 
last-named  day,  at  about  2  o'clock  p.  m.,  she 
brought  a  box  of  eggs  to  the  store  to  trade; 
.  that  the  eggs  were  unloaded  in  the  alley 
upon  the  platform,  and  that  she  took  them 
into  the  store  through  the  rear  door;  that 
she  sold  the  eggs,  and  purchased  some  gro- 
ceries and  other  articles,  and  remained  in 
the  store  until  about  6  o'clock  p.  m.,  when 
she  took  the  egg  box  and  her  umbrella  and 
went  out  of  the  rear  door  and  stood  upon 
the  platform,  waiting  for  her  son  to  come 
for  her  with  the  team  and  wagon;  that  while 
standing  on  the  platform  the  door  fell  over 
on  her,  knocking  her  off  from  the  platform, 
and  inflicting  personal  injuries,  for  which 
this  action  is  brought  The  plaintiff  denied 
having  touched  the  door.  A  special  verdict 
was  returned  as  follows:  "(1)  Did  the  de- 
fendants' employes  place  the  door  on  the 
platform  in  such  a  position  that  the  platform 
was  a  reasonably  safe  place  for  the  plaintiff 
and  other  persons  to  be  used  by  them  as 
customers  at  defendants'  store,  as  she  did 
on  the  day  in  question?  Answer.  No.  (2) 
Did  the  plaintiff,  Mrs.  Klitzke,  take  hold  of 
the  door  with  her  hand,  and  thereby  con- 
tribute to  cause  the  door  to  tip  over  and 
cause  the  door  to  fall  over  on  her?  Answer. 
No.  (3)  If  your  answer  to  question  number 
1  is  *No,'  was  the  injuiy  to  the  plaintiff  the 
natural  and  probable  result  of  placing  the 


door  in  the  position  in  wbich  you  find  it  was 
on  the  day  in  question?  Answer.  Yea.  (4) 
Ought  the-  defendants,  as  men  of  ordinary 
intelligence  and  prudence,  to  have  reaaonablj 
expected  that  an'  injury  like  the  one  tbe 
plaintiff  suffered  would  probably  result  from 
their  conduct  in  having  the  door  placed  as 
it  was?  Answer.  Yes.  (5)  What  sum  do  yoa 
find  will  compensate  the  plalntifT  for  tbe  ii>- 
jurles  she  sustained?  Answer.  54O0.0a"  Up- 
on this  verdict  judgment  for  the  plaintiff  wa« 
rendered,  and  the  defendants  appeal. 

G.  Stevens,  for  appellants.     Grotopbofst, 
Evans  &  Thomas,  for  respondent. 

WINSLOW,  J.  (after  stating  the  factsj. 
In  order  to  show  actionable  negligence  on 
the  part  of  the  defendants,  the  plaintiff  re- 
lied solely  on  tbe  doctrine  of  res  ipsa  loquitur. 
She  gave  evidence  to  the  effect  that  she  was 
standing  on  the  platform,  that  she  did  not 
touch  the  door,  and  that  for  some  nnexplais- 
ed  cause  it  fell  upon  her.  Doubtless  thii 
was  sufficient  evidence,  in  the  first  instance, 
to  raise  a  presumption  that  tbe  door  was 
negligently  placed  upon  the  platform  by  the 
defendants'  servants  in  such  a  position  that 
it  was  liable  to  fall  over  without  a^istance. 
because,  if  securely  and  properly  placed,  it 
would  not,  in  the  ordinary  course  of  events, 
fall  over  without  some  Intervening  or  assist- 
ing cause.  This  doctrine  has  been  approved 
many  times  in  this  court,  and  is  not  open 
to  question.  Cummings  v.  Nat  E*umace  Co., 
60  Wis.  603,  18  N.  W.  742,  20  N.  W.  6K; 
Vorbrich  v.  Gender  &  P.  Co.,  96  Wis.  277. 
71  N.  W.  434;  Carroll  v.  C.  B.  &  N.  Ry.  Co.. 
99  Wis.  399,  75  N.  W.  176,  67  Am.  St  Hep. 
872.  The  proof  was  sufficient,  therefore, 
when  the  plaintiff  rested  her  case,  to  take 
the  question  of  defendants'  negligence  to  the 
jury.  The  defendants,  however,  met  this  pre- 
sumption by  direct  and  positive  proof  that 
when  the  door  was  removed  from  ita  binges 
on  the  morning  of  the  accident  and  placed 
outside  upon  the  platform  its  base  was  placed 
against  a  row  of  nail  heads  in  tbe  platfonn 
18  inches  distant  from  and  parallel  ■wUb  the 
building,  and  that  It  was  leaned  up  against 
the  building  with  its  top  just  under  a  gas 
pipe  which  ran  along  on  the  outside  of  tbe 
building.  This  evidence  was  specific  and  un- 
contradicted. It  is  matter  of  common  knowl- 
edge that  a  door  of  the  size  and  weight  of 
the  door  in  question,  when  placed  in  such  ■ 
position  under  ordinary  conditions,  such  as 
were  present  here,  will  not  fall  outwards 
without  assistance.  The  laws  of  gravitatioii 
forbid.  Hence,  when  this  proof  came  in,  and 
was  undisputed,  the  presumption  of  negli- 
gence from  the  mere  happening  of  the  a^ 
cldent  was  entirely  overthrown,  and  nothing 
was  left  for  the  consideration  of  the  jury. 
This  principle  also  has  been  frequently  de- 
clared, and  is  well  established.  Spauldini;  r. 
C.  &  N.  W.  Ry.  Co.,  33  Wis.  582;  Vorbrich  t. 
Geuder  &  P.  Co.,  supra,  and  cases  cited.    It 
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follows  that  the  defendants'  motion  to  set 
aside  the  verdict  and  for  a  new  trial  should 
have  been  granted. 

Judgment  reversed,  and  action  remanded 
tor  a  new  trial. 

SIEBBCKBR,  J.,  took  no  part 


N.  BOYINGTON  CO.  t.  SOUTHWICK 
et  al. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

TAXATI0N-ASSES3MBNT-A0AINST  ^OM-DB- 

SCRIPTION— SUFFICIENCY— INCLUSION  OP 

CONVEYED  PROPERTY— MORXaAQB. 

1.  Assessment  of  property  in  the  name  of  a 
corporation.  Instead  of  that  of  the  true  owner, 
who  was  the  manager  of  the  company,  was 
not  prejudicial  to  such  owner  or  the  corpora- 
tion, which  subsequently  purchased  the  prop- 
erty, and  did  not  render  the  assessment  void, 
where  the  tax  was  a  proper  one,  and  the  trne 
owner  had  knowledge  of  the  assessment,  levy, 
and  delinquent  sale. 

2.  An  assessment  roll  described  property  ex- 
cepted from  the  lot  assessed  as  "a  piece  10  ft. 
by  25  ft.  out  of  the  southwest  corner."  The 
delinquent  return  omitted  the  abbreviation 
"ft."  after  the  figures.  The  foot  unit  of  meas- 
urement was  used  In  the  platting  of  the  lots, 
and  the  uncertainty  could  nave  been  obviated 
by  reference  to  a  deed  or  by  inference  from 
contemporaneous  conditions.  Held,  that  the 
irregularity  in  the  delinquent  return  was  a 
mere  clerical  omission,  and  the  description  in- 
dicated the  land  with  sufficient  certainty  un- 
der Rev.  St.  1898,  t  1017,  providing  that,  in 
assessment  and  tax  rolls,  descriptions  indicat- 
ing; the  land  with  ordinary  and  reasonable  cer- 
tainty shall  be  deemed  sufficient. 

3.  Evidence  that  a  plat  described  in  an  as- 
sessment roll  as  the  ''original  plat"  was  com- 
monly referred  to  as  the  original  plat,  and  had 
been  so  treated  In  conveyances  and  former  as- 
sessments, which  facts  were  known  to  the  tax- 
payer, was  sufficient  to  sustain  a  finding  that 
such  plat  was  the  ^'original  plat." 

4.  An  assessment  was  not  rendered  void  on 
the  ground  that  the  property  assessed  Included 
property  conveyed  to  another  than  the  taxpay- 
er, when  such  conveyance  amounted  merely  to 
a  mortgage  to  secure  a  loan  advanced  to  the 
taxpayer,  and  contained  a  provision  that  the 
owners  were  to  pay  the  taxes. 

Appeal  from  Circuit  Court,  Portage  County; 
Cbas.  M.  Webb,  Judge. 

.\ctlon  by  the  N.  Boylngton  Company 
against  F.  A.  Southwick  and  Charles  S.  Lane, 
as  county  clerk  of  Portage  county.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Prior  to  November  17,  1884,  John  A.  Walk- 
er was  the  owner  of  the  west  half  of  lot  6, 
and  all  of  lots  7,  8,  and  9  of  block  29  of 
Strong,  Ellis,  and  Others'  Addition  to  the 
city  of  Stevens  Point  The  title  was  there- 
after transferred  among  members  of  the 
Walker  family,  who  on  April  23,  1894,  con- 
veyed to  J.  L.  Prentice  a  part  of  this  property 
described  as  follows:  "Commencing  at  Sti-ongs 
Avenue  at  the  south  line  of  lot  9,  block  29, 
In  Strong,  Ellis  and  Others'  addition  to  the 
city  of  Stevens  Point,  running  thence  east  on 
Uie  south  line  of  lots  9,  8  and  7  in  said  block 


29,  100  feet,'  thence  north  parallel  with  the 
east  line  of  Strongs  Avenue  25  feet,  thence 
west  on  a  line  parallel  with  said  south  iine 
of  said  lots,  9,  8  and  7,  100  feet  to  Strongs 
avenue,  thence  south  along  Strongs  avenue  to 
place  of  beginning."  On  August  1,.  1894,  a 
parcel  of  this  property  of  like  shape  and  size 
to  the  piece  conveyed  to  J.  Li  Prentice,  and 
lying  immediately  north  of  it,  was  conveyed 
to  August  Goerke.  Goerke,  as  a  part  of  the 
transaction,'  executed  a  land  contract  wherein 
he  agreed,  on  payment  of  a  loan  made  by ' 
him  to  the  owners,  to  convey  this  iwrcel  to 
v.  P.  Atwell.  On  September  1,  1894,  Atwell 
took  a  conveyance  to  all  of  the  lots  above 
mentioned  as  having  belonged  to  Walker,  ex- 
cepting the  parcels  conveyed  to  Prentice  and 
Goerke.  Atwell  is  an  ofBcer  and  stockholder 
of  the  appellant  company,  and  at  the  time 
of  the  assessment  and  tax  sale,  hereafter 
mentioned,  held  title  under  these  convey- 
ances. On  May  24,  1897,  Atwell  and  wife 
conveyed  the  lots  (excepting  only  the  par- 
cel conveyed  to  Prentice)  to  the  N.  Boyington 
Company.  August  10,  1899,  Goerke  and  wife 
conveyed  their  intwest  in  this  land  to>  the 
appellant  company.  The  N.  Boyington  Com- 
pany is  a  corporation  formed  shortly  after 
the  death  of  N.  Boyington.  Annis  Boyington, 
the  widow  of  N.  Boyington,  is  president 
Ella  Boyington,  a  daughter  of  N.  Boyington 
and  sister  of  the  wife  of  Atwell,  is  secretary, 
and  v.  P.  Atwell  has  acted  in  the  capacity 
of  managing  agent  The  other  stockboldov 
of  the  corporation  are  heirs  of  N.  Boyington. 
In  1896  the  assessor  of  the  dty  of  Stevens 
Point  assessed  to  the  Boyington  Company 
property  described  "as  follows:  "The  west 
half  of  lot  No.  a  block  No.  29,  lot  No.  7, 
except  a  piece  10  ft  x  25  ft  out  of  southwest 
corner,  block  No.  29,  lot  No.  8,  except  25  feet " 
off  south  end,  block  No.  29,  lot  No.  9  except 
25  feet  off  of  south  end,  block  No.  29,  In  the 
original  plat"  In  1897  the  property  was  sold 
for  the  nonpayment  of  taxes.  November  15, 
1807,  F.  A.  Southwick,  by  purchase  and  as- 
signment, became  the  owner  of  the  tax  cer^ 
tificate,  and  on  the  same  day  served  notice 
on  the  N.  Boyington  Company  of  his  inten- 
tion to  make  application  for  a  tax  deed  there- 
on: 

"W  %  of  lot  No.  6  Block  No.  29. 

"Lot  No.  7  except  a  piece  10x26  out  of  s.  w. 
cor.  Block  No.  29. 

"T^t  No.  8  except  25  feet  off  South  end, 
Block  No.  29. 

"Lot  No.  9  except  25  feet  off  South  end. 
Block  No.  29. 

"Original  Plat  of  City  of  Stevens  Point" 

In  addition  to  the  foregoing  facts.  It  ap- 
pears from  the  court's  findings  that  the  prop- 
erty was  properly  assessed,  and  returned  de- 
linquent to  the  county  treasurer.  The  prem- 
ises were  thereafter  sold  at  the  delinquent 
tax  sale  of  the  county  for  the  year  1897.  V. 
P.  Atwell  held  the  title  to  the  premises  at 
the  time  of  this  assessment  and  tax  sale,  and 
bad  knowledge  of  the  assessment  and  ~'- 
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for  delinquent  taxes;  and  the  owners  had  not 
paid  the  taxes  and  cbarges  against  the  prop- 
erty covered  by  the  certificate  held  and  own- 
ed by  respondent  F.  A.  Southwick. 

The  court  awarded  Judgment  in  favor  of  re- 
spondents, setting  a  time  within  which  the 
property  might  be  redeemed,  and  declaring 
that,  if  any  right  of  action  ever  existed.  It 
bad  been  extinguished  by  the  statute. 

Lamoreuz  &  Park  and  Gate  &  Dabl,  for  ap- 
pellant McFarland,  Hanna  &  Miirat,  for  re- 
spondents. 

SIEBECKER,  J.  (after  stating  the  facts). 
The  questions  involved  in  this  case  relate  to 
the  validity  of  the  assessment  upon  the  lots 
described  in  the  complaint,  and  the  regu- 
larity of  the  proceedings  for  the  tax  sale  of 
1897  upon  the  delinquent  return  for  taxes  for 
the  previous  year. 

The  validity  of  the  assessment  is  attacked 
because  the  property  was  not  assessed  in  the 
name  of  the  owner.  There  is  nothing  to  in- 
dicate that  the  assessor  acted  wrongfully  or 
negligently  In  falling  to  assess  the  property 
to  the  true  owner.  At  the  time  of  the  as- 
sessment the  title  to  the  property  was  in  the 
name  of  V.  P.  Atwell.  He  was  then  manag- 
ing agent  of  the  N.  Boylngton  Company. 
This  company  was  composed  of  himself,  bis 
wife,  her  mother,  and  her  two  sisters,  and 
carried  on  a  real  estate  and  lumber  business 
In  the  city  of  Stevens  Point.  The  facts  and 
circumstances  of  the  case  indicate  that  the 
assessor  might  readily  believe  the  N.  Boy- 
lngton Company  to  be  the  party  against 
whom  the  lots  were  properly  assessable.  It 
Is  undisputed  that  the  tax  was  a  proper  one, 
and  it  Is  shown  that  the  true  owner  had 
knowledge  of  the  assessment,  levy,  and  de- 
linquent sale.  Under  such  circumstances,  the 
error  could  not  have  misled  him  to  bis  in- 
Jury;  nor  could  it  have  affected  the  Interests 
of  the  N.  Boylngton  Company,  the  subsequent 
purchaser.  The  error  is  therefore  imma- 
terial, and  insufficient  to  render  the  assess- 
ment void. 

It  is  urged  that  the  variation  In  the  descrip- 
tions of  the  premises  intended  to  be  covered 
by  the  assessment  and  the  delinquent  tax 
return  and  sale  are  such  as  to  render  these 
proceedings  fatally  defective,  and  particu- 
larly that  the  descriptions  of  the  exception 
from  lot  7  are  so  imperfect  that  they  fail  to 
comply  with  the  "ordinary  and  reasonable 
certainty"  required  by  section  1047,  Rev.  St 
1898,  which  prescribes:  "In  all  assessment  and 
tax  rolls  •  •  •  any  descriptions  of  land 
which  shall  indicate  the  land  intended  with 
ordinary  and  reasonable  certainty  and  which 
would  be  sufficient  between  grantor  and 
grantee  in  any  ordinary  conveyance  shall  be 
deemed  sufficient"  etc.  The  assessment  roll 
describes  the  part  excepted  from  lot  seven  as 
"a  piece  10  ft.  by  25  ft.  out  of  the  southwest 
corner,"  and  the  delinquent  return  omits  the 
abbreviation  of  "ft"  after  the  figures  "10" 


and  "25."  This  irregularity,  f 
shows  a  merely  clerical  omisi 
ence  to  the  assessment  roll  wo 
unit  of  measurement.  Feet  i 
measurement  as  to  the  wldtl 
the  lots  when  platted,  and  t 
also  indicate  that  the  excepi 
measured  in  feet.  The  uncerl 
parcel  excepted  could  easily  b 
by  reference  to  the  Prentice 
ference  from  contemporanet 
such  as  the  occupancy  by  Pr« 
tlcular  piece  answering  the  ( 
the  light  of  the  facts  and  ci 
the  case,  fre  must  hold  these 
indicate  the  land  with  ordlni 
able  certainty.  Mendota  Clu 
101  Wis.  479,  78  N.  W.  185;  < 
114  Wis.  122,  89  N.  W.  822; 
foyle,  64  Wis.  18,  24  N.  W.  41! 

It  Is  urged  the  court  erret 
that  the  Strong,  Ellis,  and  C 
corded  June  20,  1852,  was  tl 
of  the  lands  In  the  city  of 
The  evidence  is  abundant  to 
plat  Is  commonly  referred  to 
plat  and  that  It  has  been  so 
veyances  and  in  former  asses 
facts  were  known  to  Mr.  At^ 
of  these  proceedings.  The 
sustains  the  court  upon  this  1 
ror  is  established  which  mak 
ceedings  void  upon  this  grou 

The  contention  that  the  ast 
because  the  property  assessed 
Ises  which  had  been  convey* 
without  merit  for  it  was  del 
this  conveyance  amounted  to 
secure  a  loan  made  by  Goerki 
This  conveyance  contained  a 
the  owners  were  to  pay  the  t 
exception  of  the  variation  of 
tween  the  assessment  roll  an( 
return,  of  the  parcel  excepted 
wbich,  as  above  stated.  Is  an 
riatlon,  the  defects  and  em 
relief  is  sought  In  this  action 
to  the  validity  of  the  asseBsi 
the  groundwork  of  the  tax; 
tlons  of  section  1210h,  Rev. 
fore  apply  to  this  cause  of  e 
of  the  circumstances  of  the 
application  of  the  statute  a1 
we  think  the  action  of  the  clrc 
be  sustained. 

Judgment  affirmed. 


ZIPP  MFG.  CO.  T.  PAST 
(Supreme  Court  of  Wisconsin. 

aALB  TO  MANUPACTUHBR— DE 
TY— RIGHT  OF  RKJB 
1.  In  an  action  for  vanilU 
manufactarerB  and  returned  i 
ment  as  unsatisfactory,  it  a 
dispute  that  a  satisfactory  tet 

f  L  See  Salea,  voL  ii.  Canu  Dls 
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y  nsing  a  few  onncea,  and  that  defendant* 
-s^d  from  four  to  six  daily  for  more  than  six 
r^-eks,  daring  which  time  they  sold  a  large 
UAntity  of  candy  flaTored  therewith,  though 
>y  their  own  admission  they  found  it  unaatis- 
aotory  on  the  first  test.  BM,  that  they  conld 
rxlj  use  for  testing  pnrposea  sach  quantity  as 
B-SLs  fairly  and  reasonably  necessary  to  deter- 
niue  its  quality,  and  that  having  gone  beyond 
bia,  they  had  made  it  their  own,  and  had  lost 
he  right  of  rejection. 

Appeal  from  Superior  Conrt,  Milwaukee 
3ovinty;  John  C.  Lndwlg,  Judge. 

.Action  by  the  Zlpp  Manufacturing  Company 
LS^inst  Frank  A.  Pastorino  and  others.  From 
I  Judgment  for  plaintiff,  defendants  appeaL 
^fiirmed. 

Boemer  &  Aarons,  for  appellants.  Miller, 
Moyes  &  Miller,  for  respondent 

"WINSLOW,  J.    This  Is  an  action  to  recover 
Jie  purchase  price  of  a  barrel  of  vanilla  sold 
>y   the  plaintiff  to  the  defendants,  who  were 
gvlixolesale  manufacturers  of  candy,  under  an 
agreement  that  if,  upon  fair  test,  it  did  not 
prove  satisfactory  It  might  be  returned.    The 
defense  was  that  the  vanilla  was  of  poor  qual- 
Itv ,  and  proved  unsatisfactory  npon  a  test  be- 
lag  made,  and  was  returned.    A  verdict  for 
the  plaintiff  was  directed  on  the  ground  that 
the  evidence  showed  without  dispute  that  the 
defendants  bad  accepted  the  vanilla  by  using 
In  their  business  a  far  larger  amount  than  was 
reasonably    necessary    for    testing    purposes. 
Bxamlnation  of  the  evidence  shows  that  the 
direction    was   plainly    right.     It    appeared 
without  dispute  that  a  satisfactory  test  could 
be  made  by  the  use  of  a  few  ounces;  also  that 
the  defendants  used  from  four  to  six  ounces 
daily  in  the  manufacture  of  candy  for  a  period 
of  more  than  six  weeks,  during  which  time 
they  made  and  sold  about  three  tons  of  candy 
flavored  with  the  vanilla,  although  by  the^ 
own  admissions  they  discovered  that  it  was 
not  satisfactory  after  making  the  first  test 
For  testing  purposes  they  could  only  use  such 
quantity  as  was  fairly  and  reasonably  neces- 
sary to  determine  Its  quality.    C.  C.  Oo.  v. 
Friedlander,  84  Wis.  S3,  64  N.  W.  28,  21  U  R. 
A.  135,  36  Am.  St  Rep.  895.    When  they  went 
beyond  this,  as  they  unquestionably  did  in  this 
case,   they  made  it  their  own.  and  lost  the 
right  of  rejection. 
Judgment  affirmed. 


lATHROP  V.  HUMBLB. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

SALES  —  CONSIDBRATION  —  CONVBTANCH  OP 
REAL  KSTATB— DEEDS— CONTRADICTION— PA- 
ROL, BVIDBNCE— BILL  OP  EXCEPTIONS— CON- 
TENTS—ENTIRB  EVIDBNCB— PLEADINGS— ER- 
ROR-PRBJUDICB. 

1.  Where  personal  property  was  sold  and  de- 
livered, and  the  consideration  paid,  the  sale  was 
not  within  the  statute  of  frauds. 

2.  Where  defendant  sold  plaintiff  a  farm, 
and  certain  personal  property,  including  horses 
sued  for,  as  a  part  of  the  same  transactiou,  the 

i;  L  See  Prauds,  Statute  ot  voL  IS,  Cent.  Dig.  I 
ML 


fitct  that  the  deed  made  recited  the  entire  pay- 
ment as  its  consideration  for  the  conveyance 
of  the  land  alone  did  not  preclude  plaintiff 
from  proving  that  at  the  same  time  defendant 
made  and  executed  a  transfer  of  the  other 
proper^,  since  under  such  circumstances  the 
transfer  of  such  property  would  have  been  val- 
id without  consideration. 

8.  Plaintiff   purchased    a    farm    and    certain 
personal    property,    including    certain    horses 
sued  for,  from  defendant,  at  a  price  of  $5,200. 
The  preliminary  contract,  however,  did  not  in- 
dnde  the  horses,  and  on  the  next  day  |>laintiff 
objected  to  the  deed  of  the  farm,   which  ex- 
pressed  the  entire  price  as  the  consideration 
for  the  land,  and  was  silent  as  to  the  horses, 
whereupon  defendant  admitted  that  the  horses 
,  went  with  the  farm,  on  which   plaintiff   paid 
j  the  price,  and  defendant  executed  the  deed  to 
!  the  farm.     Defendant  delivered  the  horses  to 
I  plaintiff  at  the  same  time  he  delivered  the  oth- 
'  er   property,   bnt   some   two   weeks   thereafter 
I  took  possession  of  the  horses.    Held,  that  parol 
!  evidence  of  the  sale  of  the  horses  on  the  day 
I  the  deed   was  executed  was  not  objectionable 
,  as  contradicting  the  deed,  and  was  admissible 
{  to  show  a  sale  of  the  horses  on  that  day. 
,       4.  Where  a  bill  of  exceptions  discloses  dis- 
[  tinct  error  in  the  exclusion  of  testimony,  which 
i  was  prejudicial  to   appellant,    such  error   will 
I  be     reviewed,     and     the     judgment     reversed, 
though  the  bill  of  exceptions  does  not  contain 
'  all  tiie  evidence.  • 

5.  Where  an  amended  complaint  filed  after 
i  an  appeal  had  been  taken  from  a  justice  of  the 
I  peace  to  the  circuit  court  did  not  contain  a 
i  prayer  for  relief,  as  reonired  by  Rev.  St.  1808, 
i  {  2646,  the  fact  that  the  court  erred  in  over- 
I  ruling  defendant's  demurrer  to  the  complaint 
'  on  such  ground  did  not  justify  the  affirmance 
I  of  a  judgment  for  defendant,  notwithstanding 
prejudicial  error  committed  by  the  court 
against  plaintiff. 

Appeal  from  Circuit  Court  Outagamie 
County;  .Tohn  Goodland,  Judge. 

Action  by  Theodore  Lathrop  against  Thom- 
as Humble.  From  a  judgment  in  favor  of 
defendant  plaintlfl  appeals.    Reversed. 

Action  of  replevin  for  two  horses  and  cer- 
tain other  property.  Plaintiff's  right  to  re- 
cover, aside  from  the  horses,  was  conceded, 
but  verdict  for  the  defendant  directed  as  to 
the  horses.  Plaintiff  offered  to  prove  that 
he  negotiated  a  purchase  from  the  defend- 
ant of  his  farm,  these  horses,  some  cows, 
and' certain  other  personal  proiwrty;  that  on 
I  January  14th,  prior  to  the  consummation  of 
said  purchase,  a  written  contract  was  sign- 
ed, purporting  to  express  an  executory  agree- 
ment for  a  sale  of  the  farm  and  certain 
specified  personal  property  at  an  agreed  price 
of  $5,200,  not  including,  however,  the  horses 
and  cows;  that  plaintiff  was  misled  into 
not  discovering  that  omission  until  the  next 
day,  January  15th,  when  the  parties  were 
about  to  make  conveyance  and  payment 
whereupon  he  called  the  defendant's  atten- 
tion to  It  and  the  defendant  said  that  was 
all  right  that  the  horses  and  cows  went  with 
the  farm,  whereupon  the  plaintiff  paid  the 
stipulated  price,  and  the  defendant  executed 
a  deed  of  the  farm,  which  recited  only  that 
it  also  conveyed  the  property  expressed  In 
the  agreement  of  the  previous  day,  but  at 
the  same  time  with  the  other  property,  de- 
fendant delivered  to  the  plaintiff  the  )- 
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and  cows,  but,  after  a  lapse  of  some  two 
weeks,  came  and  took  away  the  horses  men- 
tioned in  the  complaint.  All  this  evidence 
was  excluded  upon  the  ground  that  it  varied 
the  written  Instrnments.  A  bill  of  ^cep- 
tions  was  settled,  showing  these  offers  of  evi- 
dence and  exceptions  to  the  ruling  against 
the  same,  but  not  certified  to  contain  all  the 
evidence.  From  ludgment  In  accordance  with 
the  verdict  so  ordered,  plaintiff  appeals. 

Weed  &  Van  Doren,  for  appellant  A.  M. 
Spencer,  for  respondent. 

DODGB,  J.  (after  stating  the  facts).  The 
evidence  offered  and  excluded  at  least  tend- 
ed to  prove  an  executed  transfer  of  the 
replevied  horses,  made  on  the  day  that  the 
deed  of  the  farm  was  executed.  No  reason 
is  apparent  why  plaintiff  might  not  prove 
that  fact  by  parol  evidence.  The  statute  of 
frauds  offered  no  obstacle,  for  a  delivery  of 
property  and  payment  of  consideration  were 
offered  to  be  proved.  The  fact  that,  as  a 
part  of  the  same  transaction,  there  was  ex- 
ecuted a  deed  whloh  recited  that,  for  the 
whole  consideration  paid,  the  defendant  con- 
veyed other  property,  presented  no  obstacle. 
Such  deed,  in  its  very  nature,  was  not  an 
attempted  expression  of  the  whole  contract; 
It  was  but  the  execution  of  the  whole  or  a 
part  of  the  defendant's  side  thereof.  Cuddy 
V.  Foreman,  107  Wis.  619,  83  N.  W.  1108; 
Brader  v.  Brader,  110  Wis.  423,  432,  85  N.  W. 
881.  Indeed,  it  is  In  no  wise  inconsistent 
with  a  deed  which  recites  that,  for  a  money 
consideration  named,  certain  property  is 
thereby  conveyed,  that  for  the  same  con- 
sideration other  property  is  also  conveyed. 
A  gross  sum  of  $5,000  may  buy  several  tracts 
of  land  or  articles  of  personal  property,  and 
separate  conveyances  of  every  parcel  be  made, 
each  reciting  such  sum  as  its  consideration, 
and  present  no  Inconsistency,  for  the  gross 
payment  would  be  the  true  consideration 
for  each  conveyance.  For  another  reason 
the  fact  that  a  deed  was  made  reciting  as  its 
consideration  the  entire  payment  made  would 
be  no  obstacle  to  prove  that  at  the  same  time 
defendant  made  an  executed  transfer  of  oth- 
er property,  for  such  transfer  would  be  valid 
even  If  there  were  no  consideration  for  it 
Plaintiff's  claim  that  title  to  these  horses 
was  transferred  to  him  on  January  15th 
by  the  defendant  would  not  be  invalidated  by 
the  fact  that  he  paid  nothing  for  such  trans- 
fer. It  was  entirely  competent  for  the  de- 
fendant to  make  over  such  horses  to  him  as 
a  free  gift  or  in  consideration  of  some  claim 
made  by  plaintiff  that  he  was  equitably  en- 
titled thereto  by  virtue  of  the  prior  transac- 
tions, whether  such  claim  had  any  validity 
or  not.  The  evidence  offered  as  to  the  trans- 
actions on  the  previous  day  at  least  tended 
to  prove  a  claim  on  plaintiffs  part  that  de- 
fendant had  acted  unfairly  with  him  in 
omitting  from  the  written  executory  agree- 
ment this  property,  which  both  parties  had 


understood  was  to  be  Included  theniB. 
Whether  he  could  have  proved  sucb  facts  u 
effectively  modify  or  defeat  the  written  agree- 
ment made  on  the  14th  was  not  material 
The  mere  claim  that  such  writing  wu  no: 
in  accordance  with  his  understanding  of  it- 
self constituted  a  reason  and  a  sufficient  a»- 
sideration  for  defendant  to  make  transfer  d 
i  these  articles  of  property  not  included  there- 
in. Conceding,  therefore,  that  plaintiff  cotild 
not  have  been  i>ermltted  to  show  by  iwroi 
that  the  executory  writing  of  January  14th 
did  not  correctly  express  the  agreement  thea 
made  by  the  parties  (O'Brien  Ujr.  Co.  v.  Wi; 
kinson,  117  Wis.  468,  94  N.  W.  337)  for  tli- 
purpose  of  affecting  the  validity  of  tint 
i  agreement,  he  could  show  the  situation  and 
'  the  claims  of  the  respective  parties  for  tb« 
;  purpose  of  establishing  the  meeting  of  tbeir 
minds  on  January  15th  as  to  the  transtcr 
of  the  property  in  controversy.  The  condo- 
sion  is  irresistible  that  the  court  erred  in  a- 
eluding  the  testimony  offered  by  plalntifT  tc 
prove  the  transfer  to  him  of  these  borsfi. 
Whether  there  may  have  been  some  porUoas 
of  that  testimony  objectionable  as  irreleTao; 
or  immaterial  on  other  grounds  need  not  for 
the  purposes  of  this  appeal,  be  considered 
Oenerically,  the  testimony  was  admissible^ 
and  its  exclusion  was  error. 

But  here  the  defendant  makes  oontentioa 
that,  because  the  bill  of  exceptions  Is  not  cer- 
tified to  contain  all  the  evidence,  we  cannot 
review  the  judgment  This  is  an  entirely 
mistaken  view.  The  absence  of  sucb  certUl- 
cate  goes  no  further  than  to  preclude  in 
from  examining  any  errors  which  are  predi- 
cated uiwn  disregard  of  the  evidence,  such  u 
the  directing,  or  refusing  to  direct,  a  verdict 
and  the  like.  When  the  bill  of  exceptions 
discloses  palpable  and  distinct  error,  the  jndg- 
ment  must  be  reversed  unless  the  record 
makes  reasonably  certain  the  absence  of  an; 
prejudice  from  that  error.  Enough  appean 
in  the  bill  of  exceptions  In  this  case  to  show 
that  the  rejection  of  the  evidence  in  question 
was  directly  material  to  the  conclusion  readi- 
ed by  the  court,  and  the  absence  of  iissui- 
ance  that  we  have  all  the  evidence  before 
us  makes  it  impossible  to  say  from  the  bill 
of  exceptions  that  the  error  committed  vrai 
nonprejudicial.  Review  of  specific  errors,  al- 
though the  bill  of  exceptions  did  not  contala 
all  the  evidence,  has  always  been  castomair. 
Hamlin  v.  Spaulding,  27  Wis.  300;  Roberts 
v.  McGrath,  38  Wis.  52;  Humphrey  t.  Taylor, 
45  Wis.  251,  30  Am.  Rep.  738;  Nass  v.  Schnlz. 
105  Wis.  146,  81  N.  W.  133;  McAllister  t. 
State,  112  Wis.  496,  88  N.  W.  212. 

Defendant  now  Interposes  another  obstacle 
to  plaintiff's  recovery,  in  that  his  amended 
complaint  contains  no  prayer  for  Judgment 
The  action  having  been  commenced  In  jus- 
tice court  upon  the  statutory  affidavit  In 
replevin,  when  It  reached  circuit  court  a  form- 
al complaint  was  filed,  setting  forth  the  ne^ 
essary  facts,  but  containing  no  prayer  for  re- 
lief.   Defendant  did  not  demtu:  to  the  corn- 
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plaint,  but  answered.  At  the  trial,  however, 
he  tnterpoaed  an  objection  to  any  evidence 
because  of  the  Insofflclency  of  the  complaint 
That  motion  was  overruled.  Doubtless,  the 
failure  of  complaint  to  declare  the  relief  de- 
manded renders  it  defective.  Section  2646, 
Rev.  St  1898.  Whether,  however.  It  can  be 
said  to  fall  to  state  facta  necessary  to  con- 
stitute the  cause  of  action,  so  as  to  be  ob- 
noxious to  a  general  demurrer,  or  whether 
the  defect  should  be  reacjied  by  a  motion  to 
strike  out  or  a  motion  to  make  specific,  may 
perhaps  be  doubted.  Indeed,  there  seem  to 
be  decided  cases  indicating  that  any  of  these 
methods  may  be  pursued.  The  defect,  how- 
ever, is  not  one  of  which  the  defendant  can 
avaU  himself  at  this  time.  The  trial  court 
overruled  his  objection  in  the  nature  of  a 
demurrer  ore  tenus,  and  received  evidence. 
If  the  objections  had  been  sustained,  the 
trial  court  would  of  course  have  given  plain- 
tiff an  opportunity  to  amend.  It  would  be 
distinctly  perversive  of  justice  to  hold  that 
such  defect  should  now  be  made  reason  for 
affirming  a  judgment  against  the  plaintiff 
when  he  has  had  no  such  opportunity.  If  it 
were  conceded  that  the  court  below  erred 
In  overruling  this  objection,  it  would  not  be 
an  error  which  would  justify  the  affirmance 
of  his  judgment  notwithstanding  the  error 
committed  against  plaintiff.  It  would  at 
most  warrant  a  new  trial,  with  opportunity 
to  amend. 

Judgment  reversed,  and  cause  remanded 
for  new  triaL 


BADGER  TELEPHONE  CO.   t.  WOLF 
KIVEE  TELEPHONE  CO. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

CORPORATIONS  —  TELEPHONE  COMPANIES  — 
SALE  OF  PROPBaiTY— AUTHORITY  OP  CORPO- 
RATION TO  PURCHASE— STATUTE  OF  FRAUDS 
— DELIVERY  AND  ACCEPTANCE-AUTHORITY 
OF  OFFICERS— ESTOPPEL. 

1.  Under  Rev.  St  1898,  {  2647,  authorizing 
the  uniting  of  causes  of  action  on  contratE 
arising  out  of  the  same  transaction,  or  connect- 
ed with  the  same  snbject  of  action,  a  cause  of 
action  to  recover  the  reasonable  value  of  cer- 
tain personal  property  sold  to  defendant  was 
properly  joined  with  an  action  to  recover  on  a 
n>ntract  for  the  sale  of  the  same  property,  to 
tie  paid  for  in  capital  stock  of  defendant  corpo- 
ration; plaintiff  naving  alleged  delivery  of  the 
property,  and  a  demand  ou  defendant  to  de- 
liver the  stock  and  Its  refusal,  together  with 
the  cash  value  of  such  stock. 

2.  AVhere  a  verdict  was  properly  directed  In 
Favor  of  plaintiff  on  evidence  properly  in  the 
fase,  errM'  in  the  admission  or  retention  of  im- 
proper testimony  was  not  prejudicial  to  de- 
fendant. 

3.  Where  personal  property  was  delivered  to 
the  purchaser  under  a  contract  of  sale,  and 
the  purchaser  received  and  accepted  the  same 
and  appropriated  it  to  its  own  use,  the  trans- 
fer, though  not  in  writing,  was  not  void,  un- 
der the  statute  of  frand.s. 

4.  Under  Rev.  St  180,S,  §§  1775,  17758,  au- 
thorizing corporations  to  purchase  and  hold 
any  right  privilege,  or  franchise  conferred  on 
any  person  or  persons  whomsoever,  where 
rach  privilege  or  franchise  is  in  direct  aid  of 


the  business  for  which  the  corporation  acquir- 
ing the  same  was  organized,  a  Wisconsin  tele- 
phone company  was  authorized  to  take  and  ac- 
quire by  purchase  and  assignment,  and  there- 
after own,  the  rights,  privileges,  franchise,  and 
property  of  another  telephone  company  located 
in  the  same  vicinity. 

5.  Where  defendant  purchased  the  franchise 
and  property  of  plaintiff  telephone  company, 
and  retained  possession,  and  the  use  and  bene- 
fit thereof,  for  several  years  thereafter,  and 
converted  a  portion  thereof  to  its  own  use,  de- 
fendant was  thereby  estopped  from  claiming, 
in  an  action  to  recover  the  purchase  price,  that 
plaintiffs  board  of  directors  had  no  authority 
to  make  the  sale  through  its  vice  president, 
treasurer,  and  one  of  its  directors. 

Appeal  from  Circuit  Court,  Waushara 
County;  Cbas.  M.  Webb,  Judge. 

Action  by  the  Badger  Telephone  Company 
against  the  Wolf  River  Telephone  Company. 
From  a  judgment  in  favor  of  plaintiff,  d*- 
fendant  appeals.    Affirmed. 

This  action  was  commenced  January  81, 
1902,  to  recover  $1,500,  the  alleged  purchase 
price  of  a  telephone  exchange  and  Its  fran- 
chise in  Waupaca,  and  all  posts,  poles,  wires, 
telepliones,  and  other  apparatus  connected 
therewith,  and  other  property  described,  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant at  its  request,  January  18,  1900,  then 
and  there  reasonably  worth  $1,600,  and  which 
amount  the  defendant  then  and  there  agreed 
to  pay  therefor,  but  no  part  of  which  bad 
been  paid.  In  a  separate  count  the  com- 
plaint alleges  that  the  defendant  then  and 
there  agreed  that  in  consideration  of  the 
property  so  sold  and  delivered  to  the  defend- 
ant by  the  plaintiff,  the  defendant  would  ex- 
ecute and  deliver  to  the  plaintiff,  or  to  such 
party  as  the  plaintiff  should  designate,  30 
shares  of  the  capital  stock  of  the  defendant 
corporation,  of  the  par  value  of  |60  each, 
amounting  to  $1,500,  and  that  the  same  then 
and  there  Iiad  an  actual  value  of  |1,600; 
that  although  the  defendant  bad  actually  re- 
ceived and  held  possession  of  the  property  so 
purchased  by  It  from  the  plaintiff,  yet  the 
defendant,  though  often  requested,  had  neg- 
lected and  refused  to  transfer  to  the  plain- 
tiff such  stock  as  so  agreed,  and  had  con- 
tinued to  so  refuse,  or  to  pay  to  the  plain- 
tiff the  cash  value  of  the  stock.  The  defend- 
ant answered  by  way  of  a  general  denial, 
and  also  set  up  a  counterclaim  of  $300  dam- 
ages for  an  alleged  breach  of  a  written  con- 
tract executed  January  15,  1806,  in  regard  to 
building  a  telephone  exchange  between  Wau- 
paca and  Weyauwega.  The  plaintiff  replied 
to  the  counterclaim.  At  the  close  of  all  the 
testimony,  the  defendant,  in  open  court, 
abandoned  all  claim  to  any  affirmative  relief 
on  its  counterclaim,  and  moved  the  court  to 
direct  a  verdict  In  favor  of  the  defendant 
upon  grounds  stated,  but  which  was  denied 
by  the  court.  Thereupon  the  court,  on  mo- 
tion of  the  plaintiff,  directed  the  jury  to  find 
a  verdict  in  favor  of  the  plaintiff,  and  as- 
sess Its  damages  at  $1,500,  which  the  jury 
did  accordingly.    Thereupon  judgment  was 
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entered  upon  such  verdict  In  favor  of  the 
plalntiBf  for  the  amount  stated,  with  costs 
and  disbursements,  taxed  at  $80.01.  From 
the  Judgment  entered  thereon  for  such  dam- 
ages and  costs,  the  defendant  brings  this  ap- 
peal. 

Hutchinson  &  Sanborn  and  Wilbur  B. 
Hurlbut,  for  appellant  John  J.  Wood,  Jr., 
for  respondent. 

CASSODAT,  0.  J.  (after  stating  the  facts). 
We  perceive  no  reversible  error  in  refusing 
to  compel  the  plaintiff  to  elect  which  count 
it  would  go  to  trial  upon.  The  only  differ- 
ence in  the  two  counts  is  that  in  the  one  it 
is  alleged  that  the  property  sold  to  the  de- 
fendant was  reasonably  worth  $1,500,  which 
the  defendant  then  and  there  agreed  to  pay 
therefor,  and  In  the  other  that  the  defend- 
ant agreed  to  make  such  payment  therefor 
in  30  shares  of  the  capital  stock  of  the  de- 
fendant corporation,  of  the  par  value  of  $50 
each,  amonntlng  to  $1,500,  and  then  and 
there  having  an  actual  value  of  $1,500,  and 
that  the  defendant  had  failed  und  refused  to 
transfer  and  deliver  the  stock,  or  to  pay  to 
the  plaintiff  the  value  thereof  In  cnsh.  They 
both  arise  out  of  the  same  transaction,  and 
in  fact  the  same  contract,  and  seem  to  satis- 
fy all  the  requirements  of  the  statutes.  Sec- 
tion 2f.47,  Rev.  St  1808;  Beers  v.  ICuebn,  84 
Wis.  33.  54  N.  W.  100;  Relndl  T.  Heath,  109 
Wis.  570,  85  N.  W.  495. 

A  number  of  errors  are  assigned  for  the 
improper  admission  of  testimony  and  the  re- 
fusal to  strike  out  testimony.  The  question 
here  presented  is  whether  the  verdict  whs 
properly  directed  in  favor  of  the  plaintiff. 
If  the  evidence,  properly  admitted,  was  suffi- 
cient to  take  the  case  to  the  jury,  then  the 
Judgment  must  be  reversed,  regardless  of 
the  question  whether  any  evidence  was  im- 
properly admitted  or  retained.  If  the  ver- 
dict was  properly  directed  in  favor  of  the 
plaintiff,  upon  evidence  properly  in  the  case, 
then  the  defendant  was  in  no  way  [vejudiced 
by  the  admission  or  retention  of  improper 
testimony. 

It  Is  undisputed  that  in  December,  1899,  the 
plaintiff  was  the  owner  and  in  possession  of 
the  telephone  exchange,  franchise,  posts,  poles, 
wires,  telephones,  and  other  apparatus  men- 
tioned In  the  complaint;  that  at  that  time  one 
John  Boyson  was  a  director  and  the  vice  presi- 
dent and  treasurer  of  that  company,  and  who 
had  for  a  considerable  time  been  the  mana- 
ging agent  for  the  plaintiff's  board  of  directors 
in  the  control  and  management  of  said  prop- 
erty, and  was  orally  authorized  by  the  other 
directors  of  that  company  to  sell  and  dispose 
of  all  such  property.  One  A.  L.  Hutchinson 
testified  to  the  effect  that  he  was  the  treas- 
urer, director,  and  general  manager  of  the  de- 
fendant couipniiy;  that  the  two  companies 
had  exchanged  business  up  to  December,  1899; 
that  he  conversed  with  Boyson  at  different 
times  in  the  latter  part  of  December,  1899, 


and  the  forepart  of  Janunr; 
to  the  terms  upon  which  tt 
sell  and  dispose  of  its  prope 
so  for  the  purpose  of  gettic 
before  the  defendant's  dlrei 
Dual  meeting  January  13, 
Boyson,  representing  the  pi 
ent  at  that  meeting  with  the 
dent  secretary,  and  treasui 
rectors;  that  the  substance 
tion  was  that  the  plaintiff  v 
of  the  toll  line  between  Weyi 
paca— the  toll  line  from  Wai 
by  way  of  Veteran's  Home 
and  exchange  and  franchise 
that  "the  terms  of  the  propos 
agreed  to";  that  the  terms 
that  time  were  to  be  put  in  i 
by  the  officers  of  the  two  coi 
"was  to  prepare  the  writing, 
two  copies  of  the  same  were 
witness  and  in  evidence.  1 
ed  Jaimary  18,  1900,  and  i 
stantial  duplicates  of  each 
the  one  signed  by  the  preslc 
of  the  plaintiff  contained,  i 
Just  before  the  attestation, 
said  Badger  Telephone  Coi 
free  use  of  the  line  between 
River  and  the  second  party 
connections  suitable  for  same 
as  that  clause  was  not  in  t 
the  president  of  the  defendi 
rider  or  paster  attached  the 
ment  Is  to  the  effect  that, 
tion  thereinafter  mentloni 
thereby  sold,  released,  and 
defendant  the  property  desa 
to  bold  forever,  and  thereby 
and  defend  the  defendant  a; 
claims  then  existing  against 
the  defendant  therein  agre< 
deliver  to  the  plaintiff,  or 
might  designate,  30  shares  o 
of  the  defendant  company, 
of  $50  each,  amounting  to  $ 
be  delivered  at  the  time  of  ( 
tract  The  stock  certiflcat< 
date,  and  was  signed  by  the 
dent  and  secretary,  and  Is  t< 
There  appears  to  have  been 
as  to  whether  the  contents  ol 
so  attached  to  the  contract 
thereof,  and  as  to  whether 
ten  In  the  contract  or  left 
matter  of  exchanging  such 
cate  appears  to  have  been  c 
14,  1901,  when  the  plaintiff 
fendant  to  sign  the  contract, 
of  the  slip  or  paster  wrl 
which  the  defendant  a  we 
fused  to  do.  In  July,  1901 
mauded  a  settlement  from 
the  property  so  sold  and  del 
defendant  refused  to  dp  so 
plaintiff's  delay,  and  its  fin 
the  contract  with  the  conte 
paster  left  out  and  for  tl 
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hat  the  plaintiff  had  failed  to  keep  and  per- 
orm  the  contract  of  1896  alleged  in  tlie  de- 
'endant'8  answer.    It  is  undisputed  that  im- 
nedlately  after  the  proposed  written  contract 
vas  drawn  by  Hutchinson,  January  18,  1900, 
ill  the  operators  of  the  property  were  directed 
:o    turn   the   same   over   to   the   defendant 
tlutchlnson  testified  in  behalf  of  the  defend- 
int  that  the  result  of  the  conversation  be- 
:ween  Boyson  and  the  defendant's  board  of 
ilrectors,  January  18  or  19,  1900,  was  that  the 
defendant  should  take  possession  at  once;  that 
lie  was  to  notify  the  officers  and  agents  of  the 
plaintiff  that  the  defendant  had  bought  the 
property,  and  was  to  take  possession  at  once, 
and  begin  to  receive  the  tolls;    that  the  con- 
tract was  closed,  and,  as  general  manager,  he 
sent  out  notices  to  that  effect;   that  he  sent 
circular  letters  to  such  different  operators  to 
the  effect  tliat  the  property  had  been  trans- 
ferred to  the  defendant,  and  that  thereafter 
all  remittances  should  be  made  to  the  defend- 
ant;   that  such  remittances  were  thereafter 
made  to  the  defendant;  that  during  the  sum- 
mer of  1900  the  defendant  wrote  letters  to 
different  patrons,  agreeing  to  repair  different 
parts  of  the  property  so  transferred  to  it;  and 
that  he  supposed  the  contract  to  have  been 
consummated  until  informed  differently  the 
last  of  August  1900.     Thus  it  appears  from  the 
undisputed  evidence  that  on  or  about  January 
19,  1900,  the  property  in  question  was  deliv- 
ered by  the  plaintiff  to  the  defendant,  and  the 
defendant  received   and  accepted  the  same, 
nnd  appropriated  the  same  to  Its  own   use. 
This  being  so,  there  is  no  ground  for  claiming 
that  the  transfer  was  void  under  the  statutes 
of  frauds  (section  2308,  Rev.  St  1898).    Mason 
V.  H.  "Whitbeck  Co.,  35  Wis.  164;    Bank  of 
Black  River  Palls  v.  German-Am.  Ins.  Co.,  72 
Wis.  535,  40  N.  W.  506;    Pratt  v.  Peck,  70 
Wis.  620,  36  N.  W.  410;   Ashland  L.  S.  &  C. 
Co.  V.  Shores,  105  Wis.  128,  81  N.  W.  136. 
Under  our  statute  the  defendant  was  autbor- 
Uci  to  take  and  acquire  by  purchase  or  as- 
<<ij;nment,  and  thereafter  own,  hold,  and  en- 
joy, any  right,  privilege,  or  franchise  there- 
tofore owned  by  the  plaintiff.     Sections  1775, 
1775a,  Rev.  St.  1898;  State  ex  rel.  Badger  111. 
Co.  V.  Anderson,    97  Wis.  114,  72  N.  W.  386. 
As  indicated,  the  possession  of  the  property 
was  fully  delivered  to,  and  received  and  ac- 
cepted by,  the  defendant    The  defendant  re- 
tained such  possession  and  had  the  use  and 
benefit  thereof  for  years,  and  converted  a  por- 
tion thereof  to  Its  own  use.    These  facts  are 
undisputed,  and,  being  so,  the  defendant  la 
estopped  from  claiming  any  want  of  authority 
in  the  plaintiffs  board  of  directors  to  make 
the  tran.sfer  through  its  vice  president  treas- 
urer, and  director,  Boyson.    In  view  of  the 
ndmltted  facts  and  circumstances  mentioned, 
it  may  be  fairly  presumed  that  even  the  stock- 
holders of  the  respective  corporations  acquies- 
ced in,  If  they  did  not  expressly  authorize  or 
■■•itlfy,  the  transfo-  of  the  property  in  ques- 
tion.   Marvin  v.  Anderson,  111  Wis.  892,  393, 
8T  N.  W.  226,  and  cases  there  cited;   Consoli- 


dated Water  Power  Co.  v.  Nash,  100  Wis.  497, 
85  N.  W.  485;  2  Cook  on  S.  &  S.  Cor.  L.  (3d 
Ed.)  §§  728-733.  It  is  undisputed  that  before 
the  commencement  of  this  action  the  plain- 
tiff demanded  a  transfer  of  the  stock  In  set- 
tlement for  the  property  so  transferred.  The 
defendant's  witness  Hutchinson  testified  to  the 
dtect  that  the  defendant  was  to  pay  for  the 
property  by  issuing  SO  shares  of  stock  at  $50 
a  share;  that  defendant  made  out  the  certifi- 
cate of  stock,  but  never  delivered  it;  that  that 
stock  was  worth  par  at  the  time  of  the  agree- 
ment—f  1,500  In  cash;  and  that  it  has  not  been 
worth  less  at  any  time  since.  We  mast  hold 
that  the  verdict  was  properly  directed  in  fa- 
vor of  the  plaintiff. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


SCHROBDER  t.  KLIPP. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1004.) 

HIQHWAT8— DISCONTINUANCE— LOST  ORDER  — 
SBCONDART  EVIDENCE  —  RBOULARITT  OF 
PROCEEOINOS— PRESUMPTION— PERSONS  EN- 
TITLED TO  NOTICE— NECESSITY  OF  AWARD 
OF   DAMAGES— STIPDLATION—BFFBOT. 

1.  The  contents  of  a  lost  order  vacating  a 
highway  may  be  shown  by  oral  evidence  of 
members  of  the  town  board  of  supervisors 
which  passed  it 

2.  Under  Rev.  St  1898,  {  1298,  providing 
that  the  order  of  snpervisors  discontinoing  any 
highway  shall  be  presumptive  evidence  of  the 
regularity  of  all  prior  proceedings,  such  an  or- 
der does  not  raise  a  conclusive  presumption 
that  all  the  notices  required  by  section  1267, 
of  the  meeting  of  the  supervisors  to  pass  on 
the  application  for  discoDtmuance,  were  given. 

3.  Rev.  St.  1898,  {  1267,  provides  that,  on  an 
application  for  the  discontinuance  of  the  whole 
or  any  portion  of  a  highway,  notice  of  the 
meeting  of  the  board  of  supervisors  to  decide 
thereon  shall  be  given  to  the  occupants  of  all 
the  lands  abutting  on  the  highway  which  is  to 

'  be  discontinued.  Section  1268  authorizes  the 
I  supervisors  to  proceed  only  upon  being  satis- 
:  fied  that  the  requisite  notices  have  been  duly 
given.  Held  that,  on  application  to  discoutinuu 
a  portion  of  a  highway  connecting  other  high- 
ways on  opposite  sides  of  a  section,  failure  to 
give  notice  to  all  the  property  owners  along 
the  whole  highway  was  fatal  to  the  proceed- 
ings; a  waiver  of  notice  by  those  abutting  on 
the  portion  to  be  discontinued  being  insuffi- 
cient. 

4.  Under  Rev.  St.  1898,  i  1209,  providing 
that  an  order  discontinuing  a  higliway,  togeth- 
er with  the  award  of  damages  therefor,  shall 
be  filed  within  10  days  after  the  decision  on 
the  application  for  discontinuance,  and,  in  case 
of  failure  to  file  such  order  and  award,  within 
the  time  the  decision  shall  be  deemed  to  have 
been  adverse,  and  section  1270,  providing  that, 
in  case  an  owner  fails  to  agree  with  the  super- 
visors as  to  the  compensation  he  Is  to  receive, 
they  shall,  at  the  time  of  making  the  order  of 
discontinuance,  assess  his  damages,  a  failure 
to  award  or  secnre  a  waiver  or  release  of  dam- 
ages, and  to  file  an  award  with  the  order  of 
discontinuance,  vitiates  the  proceedings  there- 
for. 

6.  In  trespass  in  removing  fences,  where  de- 
fendant justified  on  the  ground  that  the  prem- 
ises were  a  public  highway,  it  was  stipulated 
that  the  locus  in  quo  was  a  highway  up  to  the 
time  of  an  attempted  discontinuance  thereof. 
After  ^  considerable  testimony  had  been  taken, 
plaintiff's  counsel  attempted  to  prove  that  "" 
fendant  went  oatside  of  the  old  highway 
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formerly  existed,  In  removing  a  fence.  Coun- 
sel admitted  tliat  there  was  travel  over  that 
place,  and  a  highwav  had  been  laid  out,  but 
contended  that  the  bijjhway  as  traveled  was 
not  the  highway  as  laid  out.  Held,  that  the 
evidence  offered  was  properly  excluded. 

Appeal  from  Circuit  Court,  Sauk  County; 
Robert  O.  Slebecker,  Judge. 

Action  by  Carl  Schroeder  against  Henry 
KIlpp.  Judgment  for  defendant  entered  on 
granting  a  nonsuit,  and  plaintifl  appeals. 
Affirmed. 

This  la  an  action  for  treq>aas  quare  clau- 
sum  f regit,  commenced  before  a  Justice  of 
the  peace  June  14,  1902.  The  defendant  an- 
swered by  way  of  admissions,  denials,  and 
counter  allegations  to  the  effect  that  the  locus 
In  quo  was  at  the  time  in  question  a  public 
highway;  that  the  plaintiff  willfully  and 
without  authority  placed  obstructions  in  the 
same,  and  the  defendant,  as  overseer  of  the 
highways  of  the  town,  and  as  his  duty  re- 
quired of  him,  removed  such  obstructions. 
The  defendant  ttjereupon  gave  the  requisite 
bond,  and  the  cause  was  removed  to  the  cir- 
cuit court  The  cause  having  been  reached 
for  trial  in  the  circuit  court,  and  before  any 
testimony  was  introduced,  the  following  stip- 
ulation was  entered  into:  "It  is  admitted  by 
both  parties  that  up  to  the  time  of  the  at- 
tempted discontinuance  the  locus  in  quo  was 
a  highway.  It  is  also  admitted  that  the  title 
and  right  of  possession  to  the  land  at  that 
point  Is  In  the  plaintiff,  and  that  the  fences 
that  were  on  the  premises  were  removed  by 
the  defendant  at  a  certain  time."  The  evi- 
dence is  undisputed,  and  to  the  effect  that 
December  2,  lUOl,  the  chairman  of  the  town 
board  of  supervisors  received  the  following 
petition:  "To  the  Supervisors  of  the  Town 
of  Westfield  in  Sauk  County,  Wisconsin: 
We,  the  undersigned,  freeholders  and  resi- 
dents of  said  town,  hereby  make  application 
to  you  to  discontinue  a  highway  in  said  town 
as  follows:  All  that  portion  of  road  lying 
east  of  the  residence  of  Carl  Schroeder  to  the 
'  intersection  of  a  road  running  northwest  past 
the  residence  of  George  A.  Meyer,  all  of  said 
road  asked  to  be  discontinued  Is  on  the  sec- 
tion line  between  sectlonB  three  and  ten. 
Dated  at  Westfield  this  28th  of  November, 
1901."  There  were  13  subscribers  to  that  pe- 
tition. Including  the  plaintiff.  According  to 
the  oral  testimony,  the  town  board  held  a 
meeting  December  2,  1901,  at  the  house  of 
the  town  clerk,  Fred  Jlles.  The  board  then 
agreed  to  meet  at  2  o'clock  in  the  afternoon 
of  December  14,  1901,  at  the  house  of  the 
plaintiff,  to  decide  upon  the  petition.  The 
town  board  met  at  the  bouse  of  the  plaintiff 
December  14,  1901,  pursuant  to  notice  pre- 
pared by  the  town  clerk,  as  directed  by  the 
t>oard,  and  posted  in  three  or  four  public  pla- 
ces, describing  the  lands  through  which  the 
portion  of  the  highway  proposed  to  be  dis- 
continued passed,  as  stated  in  the  petition. 
In  addition  to  the  board,  there  were  present 
at  that  meeting  the  plaintiff  and  George  Mey- 


er, both  of  whom  signed  th 
one  elsfc  At  that  meeting 
over  the  grounds  of  the  r 
unanimously  to  discontlnu 
the  road  according  to  the  pe 
ed  the  clerk  to  draw  an  on 
according  to  a  prescribed 
upon  adjourned  to  Decern  b( 
clerk's  office.  The  clerk  the 
order,  and  on  December  16, 
tlve  members  of  the  boan 
Steckelberg,  William  Schroc 
Kohlmeyer,  separately  from 
ed  the  order,  and  the  same 
ed"  by  the  clerk.  The  clerl 
an  invalid  at  the  time,  anc 
afterwards.  Thereupon  a  i 
pointed,  and  diUg^nt  searc 
such  order,  but  no  such  orde 
and  the  only  evidence  of  1 
contents  of  such  order  is  t 
of  the  three  several  memb 
who  separately,  and  in  the 
other,  signed  the  same.  I 
plaintiff  fenced  off  the  portl 
claimed  to  be  discontinued 
defendant,  as  the  overseer 
such  discontinuance.  May 
fendant  removed  such  fence 
plaintiff  again  fenced  up  si 
defendant  again  removed  tl 
1002.  The  removal  of  such 
fendant  is  the  ground  upoi 
tiff  seeks  to  maintain  thii 
close  of  all  the  testimony  ' 
a  nonsuit,  and  from  the  j 
thereon  the  plaintiff  brings 

Grotophorst,  Evans  A  Tl 
lant    James  A.  Stone,  for 

OASSODAT,  a  J.  (after 
It  appears,  and  is  undisput 
years  prior  to  December  14 
a  public  highway  running 
the  line  between  sections 
town  of  Westfleld,  in  Sauk 
the  same  continued  east  1 
a  portion  of  that  highway  w 
have  been  discontinued.  1 
the  west  end  thereof,  ini 
highway  running  north  and 
lines  of  sections  3  and  10. 
east  comer  of  that  sectioi 
highway  running  south  fro: 
question,  on  the  east  line 
From  a  point  in  the  high 
about  40  rods  west  of  the 
of  that  section  10,  there  wat 
"running  northwest  past 
George  A.  Meyer,"  as  menl 
tion.  The  petition  was  fc 
ance  of  "all  that  portion" 
west  highway  In  question  '. 
residence  of  Carl  Schroede 
tion"  of  the  "road  runnin 
the  residence  of  George  A. : 
Idence  of  the  plaintiff,  Ga 
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pears  to  have  been  sontb  of  tbe  highway  In 
question,  and  some  180  rods  east  of  tbe  west 
line  of  that  section  10,  and  about  80  or  90 
rods  west  of  tbe  Intersection  of  the  highway 
in  qnestlon  with  the  road  mnnlng  northwest 
past  Meyer's  residence.    In  other  words,  the 
portion  of  the  road  claimed  to  have  been  dis- 
continued constituted  about  one-third  of  the 
highway  in  question,  between  Its  intersec- 
tions with  the  north  and  south  road  at  tbe 
west  and  the  northwest  road  at  the  east 
The  Important  question  is  whether  it  was  le- 
gally discontinued.    The  trial  court  held  that 
It  was  not  legally  discontinued,  for  want  of 
the  requisite  notices  of  the  meeting  of  the 
board  December  14,  1901,  and  for  tbe  further 
reason  that  the  contents  of  the  order  of  dis- 
continuance were  never  agreed  upon  by  the 
board  acting  as  a  body,  but  were  written  by 
the  clerk,  and  then  signed  by  each  member 
of  the  board  in  the  absence  of  the  others. 
The  statute  declares  that  "whenever  the  su- 
pervisors    shall    •    •     •    discontinue     any 
highway,  they  shall  make  and  sign  an  order 
therefor,  incorporating  therein  a  description 
of  the   highway   so    •    •    •    discontinued, 
*    *     *    and  such  order  shall  be  filed  and  re- 
corded In  the  office  of  the  town  clerk,  who 
shall  note  the  time  of  recording  the  same  In 
the  record.    Such  order,  together  with  the 
award  of  damages    •    •     •     shall  be  so  fil- 
ed within  ten  days  after  the  day  fixed  by  their 
notice  or  adjournment  for  deciding  upon  such 
application;    and  In  case  such  supervisors 
shall  fall  to  file  such  order  and  award  within 
tbe  ten  days  aforesaid  they  shall  be  deemed 
to  have  decided  against  such  application." 
Section   1269,  Rev.  St  1898.    Counsel  raise 
the  question  whether  the  contents  of  the  or- 
der, as  finally  written,  should  not  have  been 
agreed  upon  by  tbe  board,  acting  together, 
and  then  signed  by  them.    But  for  the  pur- 
poses of  this  appeal  we  shall  assume  that  the 
order  was  in  the  proper  form,  and  was  agreed 
upon  by  all  the  members  of  the  board,  and 
then  signed  by  them  and  filed  with  the  clerk. 
Upon  such  assumption.  It  is  obvious  that 
the  order  being  lost  and  destroyed.  Its  con- 
tents could  be  established  by  secondary  evi- 
dence.   Being  so  established,  as  we  assume 
it  was.  It  Is  to  have  the  same  efTect  as  though 
it  bad  never  been  lost  or  destroyed.    Coun- 
sel for  tbe  plaintiff  contend  that  such  order, 
so  established,  raised  a  conclusive  presump- 
tion that  all  requisite  notices  of  the  meeting 
of  tbe  l)oard  had  been  given.    In  support  of 
such  contention  counsel  dte  State  ex   rel. 
The  Supervisors  v.  Nelson,  67  Wis.  147,  16  N. 
W.  14;   Jackson  ▼.  Rankin,  67  Wis.  285,  SO 
N.  W.  301.    But  neither  of  those  cases  refers 
to  tbe  section  of  the  statute  which  must  gov- 
ern in  the  case  at  bar,  and  which  declares 
that  "the  order  of  the  supervisors    •    •    • 
discontinuing    any    highway    •    •    ♦    and 
the  record  or  a  certified  copy  thereof,  shall  be 
presumptive  evidence  of  tbe  facts  therein 
stated  and  of  the  regularity  of  all  the  pro- 
ceedings prior  to  the  making  of  such  order." 


Section  1208,  Rev.  St  1898.  That  section 
has  been  in  force  tor  many  years,  and  the 
decisions  of  this  court  are  numerous  to  the 
effect  thfit  the  presumption  mentioned  in  the 
section  may  be  overcome  by  evidence.  Roehr- 
bom  v.  Schmidt  16  Wis.  519;  Nels  v.  Franz- 
en,  18  Wis.  637;  Williams  y.  Mitchell,  49 
Wis.  284,  6  N,  W.  798;  State  v.  Logue,  73 
Wis.  598,  41  N.  W.  1061;  State  ex  rel.  Jenk- 
ins v.  Harland,  74  Wis.  11,  41  N.  W.  1060; 
Williams  y.  Giblln,  86  Wis.  147,  149,  150,  56 
N.  W.  645. 

2.  This  makes  it  Important  to  consider 
what  notices  of  the  meeting  of  tbe  board  De- 
cember 14,  1901,  were  required  by  tbe  stat- 
utes, and  whether  tbe  evidence  shows  that 
any  of  such  notices  were  not  given.  The 
statute  declares  that  "on  application  made 
to  supervisors  for  laying  out  widening,  alter- 
ing or  discontinuing  'any  highway  they  will 
make  out  a  notice  fixing  therein  a  time  and 
place  at  which  they  shall  meet  and  decide 
upon  such  application.  Tbe  applicants  shall, 
at  least  five  days  previous  to  such  time, 
cause  such  notice  to  be  given  to  all  the  occu- 
pants of  the  lands  through  which  such  high- 
way may  i>as3;  and  in  case  such  appllca- ' 
tlon  shall  be  for  tbe  discontinuance  of  the 
whole  or  any  portion  of  the  highway  such  no- 
tice shall  be  given  to  th6  occupants  of  all  the 
lands  abutting  or  touching  on  such  highway 
the  whole  or  any  part  of  which  is  sought  to 
be  discontinued,  which  notice  shall  be  serv- 
ed personally  or  by  copy  left  with  or  at  the 
usual  place  of  abode  of  such  occupant  of 
such  lands,  and  such  notice  shall  also  be 
posted  up  in  three  public  places  in  said  town 
at  least  ten  days  before  the  time  of  such 
meeting  of  tbe  supervisors."  Section  1267, 
Rev.  St  1898.  Just  what  is  meant  by  tbe 
whole  highway,  a  portion  of  which  is  thus 
sought  to  be  discontinued,  may  not  In  all 
cases  be  easily  determined.  In  the  case  at 
bar  it  certainly  includes  all  of  the  highway 
on  the  line  between  sections  3  and  10.  The 
occupants  of  lands  abutting  upon  the  por- 
tion of  such  highway  not  sought  to  be  dis- 
continued were  entitled  to  have  notice  served 
upon  them  personally  or  by  copy,  just  as 
much  as  the  occupauts  of  lands  abutting  upon 
the  portion  of  such  highway  so  sought  to  be 
discontinued.  It  required  the  whole  of  such 
highway  to  enable  public  travel  to  pass  from 
one  of  such  Intersecting  highways  to  the  oth- 
er. Here  it  is  in  evidence  and  admitted  that 
the  lands  of  Henry  Koenecke  abutted  upon 
the  '^est  end  of  that  highway,  on  both  sides, 
for  a  distance  of  80  rods,  and  that  be  occu- 
pied the  same,  but  that  there  was  no  proof 
made  before  the  town  board  that  tbe  notice 
of  tbe  meeting  of  December  14,  1901,  requir- 
ed by  the  section  of  tbe  statute  last  cited, 
bad  been  served  on  him  personally  or  by  copy 
as  therein  required.  The  same  is  true  of 
fVed  Huebing,  who  owned  and  occupied  the 
northeast  quarter  of  the  northeost  quarter  of 
section  9,  and  which  abutted  upon  the  west 
end  of  tbe  highway  In  question.    The  same 
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ia  true  of  the  defendant  in  tbis  action,  who 
owned  and  occupied  the  southeast  quarter 
of  the  southeast  quarter  of  section  4,  which 
also  abutted  upon  the  west  end  of  the  high- 
way In  question.  The  supervisors  were  only 
authorized  by  the  statutes  to  "proceed  to  ex- 
amine personally  such  highway,"  and  to  "hear 
any  reason"  that  might  "be  offered  for  or 
against  *  •  •  discontinuing  the  same," 
and  "decide  against  the  application  upon  be- 
ing satisfied  that  the  notices  required  In" 
section  1267  of  the  statute  had  "been  duly 
given."  Section  1268,  Rev.  St  1898.  The 
town  board,  as  well  as  the  petitioners,  ob- 
viously acted  upon  the  theory  that  the  stat- 
utes only  required  such  notices  to  t>e  given 
to  the  occupants  of  lands  abutting  upon  the 
portion  of  the  highway  so  proposed  to  be  dis- 
continued. The  four  owners  and  occupants 
of  the  lands  abutting  upon  the  portion  of  the 
highway  so  sought  to  be  discontinued  signed 
the  petition  for  the  same,  and  thereby  waived 
the  necessity  of  such  notice,  as  to  them. 
And  yet,  even  as  to  such  petitioners,  this 
court  has  held  that,  "though  the  owner  of 
.land  over  which  it  was  attempted  to  lay  out 
a  highway  signed  the  petition  therefor  and 
hence  was  not  entitled  to  notice  of  the  meet- 
ing of  the  supervisors,  yet  he  may  avail  him- 
self of  tlie  want  of  notice  to  the  public  and 
other  owners,  to  Invalidate  the  proceedings." 
State  V.  Logue,  73  Wis.  698,  601,  41  N.  W. 
1061,  1062.  In  that  case,  Mr.  Justice  Taylor, 
spealdng  for  the  court,  said  that  "the  evi- 
dence of  the  defendant  also  establishes  the 
fact  that  the  notices  of  the  application  for 
laying  out  the  highway,  and  of  the  time  and 
place  when  and  where  they  would  meet  to 
consider  such  application,  which  are  required 
to  be  given  by  section  1267,  Rev.  St,  were 
not  in  fact  given.  That  the  failure  to  give 
the  notice  required  by  said  section  is  fatal  to 
the  proceedings  of  the  supervisors  in  laying 
out  a  highway  has  been  frequently  decided 
by  tills  court."  Citing  numerous  cases.  See, 
also,  Williams  v.  Glblin,  86  Wis.  150,  151, 
66  N.  W.  645.  Manifestly,  the  failure  to 
serve  such  notice  personally  or  by  copy  upon 
such  abutting  occupants  of  lands  on  such 
highway,  at  the  west  end  thereof,  was  fatal 
to  the  proceedings. 

3.  Besides,  one  of  the  sections  of  the  stat- 
utes quoted  above  provides,  in  effect,  that  the 
order  discontinuing  a  highway  or  any  por- 
tion thereof,  "together  with  the  award  of 
damages"  therefor,  shall  be  filed  in  the  office 
of  the  town  clerk  "within  ten  days  after*  the 
decision  upon  the  application,  and,  in  case  of 
failure  to  so  "file  such  order  and  award  with- 
in" the  10  days,  the  supervisors  "shall  be 
deemed  to  have  decided  against  such  applica- 
tion." Section  1269,  Rev.  St  1898.  The  next 
section  provides  that  in  case  such  owner  fails 
to  agree  with  the  supervisors  as  to  the  com- 
pensation to  be  received,  or  gives  a  written 
release  of  all  claims  for  damages,  the  "su- 
pervisors shall,  at  the  time  of  mailing  such 
order,  assess  the  damages  which  such  owner 


shall  sustain."  Section  1270,  ReT.  St.  lS9Su 
It  is  enough  to  say  that  In  the  case  at  bar 
there  Is  no  claim  or  pretense  that  any  dam- 
ages were  ever  assessed  or  released  or  waivid 
by  any  abutting  owner— much  less,  by  tbe 
three  abutting  owners  at  the  west  end  of  Vx 
highway  in  question— or  that  any  awurd  c' 
damages  was  ever  filed  in  tbe  oflSoe  of  tbe 
town  clerk.  We  must  bold  that  the  order  pix- 
portlng  to  discontinue  a  portion  of  tbe  high- 
way In  question  wai  a  nullity. 

4.  After  having  stipulated  before  any  eTi- 
dence  was  introduced  that  the  locos  In  qco 
was  a  highway  up  to  the  time  of  tbe  at- 
tempted discontinuance,  and  tbe  trial  bad 
proceeded,  and  testimony  taken  whlcb  covers 
38  typewritten  pages,  Including  a  considera- 
ble portion  of  tbe  defense,  counsel  for  the 
plaintiff  attempted  to  prove  that  the  defend- 
ant In  removing  the  fence,  "went  ontside  oi 
the  old  highway  itself,  as  It  formerly  existed." 
and  while  he  admitted  "that  there  was  trarei 
over  that  place,  and  that  a  highway  bad  be«ii 
laid  out  there,"  yet  be  contended  '*tbat  tbe 
highway  as  traveled,  was  not  tbe  highwaT 
as  laid  out"  Counsel  for  tbe  defendant  in- 
sisted that  upon  tbe  faith  of  tbe  stlpulaboa 
they  bad  prepared  their  testimony  and  tried 
tbe  case,  and  the  trial  court  thereupon  lield 
that  such  stipulation  was  binding  upon  tt? 
plaintiff.  We  have  no  doubt  of  tbe  correct- 
ness of  such  ruling.  Besides,  the  mere  fact 
"that  the  highway  as  traveled"  was  "not 
the  highway  as  laid  out"  Is  no  ground  fnr 
claiming  that  the  locus  in  quo  w^as  outside 
of  the  highway.  Neis  v.  Friinzen,  18  Wis. 
537;  Fitzgerald  v.  City  of  Berlin,  64  Wis. 
203,  24  N.  W.  879.  We  must  bold  tbat  ti» 
nonsuit  was  properly  granted. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

SIEBECKER,  J.,  took  no  part 


STEIN  et  al.  r.  McCARTHT. 

(Supreme  Court  of  Wisconsin.    Jan.  12.  1901) 

CONTRACTS— CONSTRUCTION  —  BI7IL.DINO  CON- 
TRACT—RBFBRKNCE  TO  SPBCIFIGATIONS-m- 
TENTION  OP  PARTIES-EVIDENCE. 

1.  On  an  issue  at  to  whether  plaintiffs,  nib- 
contractors  under  the  contractor  for  the  boil^ 
ing  of  a  house,  had  agreed  to  perform  tbf'a 
contract  in  accordance  with  the  specificatioiii 
for  the  house,  it  appeared  tbat  the  apeeiSca- 
tions  had  been  sent  by  the  contractor  to  plain- 
tiffs, who  had  figured  on  the  work,  but  thit 
their  bid  had  been  rejected  as  too  blgb,  and 
that  thereafter  plaintiffs  talked  with  one  vb» 
represented  the  contractor  relative  to  their  yet- 
ting "the  job,"  and  that  they  told  such  pers.'a 
what  their  bid  would  l)e  for  "that  job."  aii't 
that  the  contract  was  closed  through  him. 
Held,  that  the  agreement  was  that  plaintil 
should  do  the  work  according  to  the  plans  and 
specifications. 

Appeal  from  Circuit  Court  Dane  Count;: 
Robt  O.  Slebecker,  Judge. 

Action  by  Theodore  Stein  and  oOien 
against  T.  0.  McCarthy.    From  a  Judgment 
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In  favor  ot  defendant,  plaintiffs  appeaL    Af- 
flrmed. 

This  action  was  commenced  November  7, 
1902,  to  recover  $224.50,  the  alleged  balance 
due  to  plalntlfTs  for  services  performed  and 
materials  used  at  the  request  of  tbe  defend- 
ant in  the  construction  of  a  number  of  build- 
ings named,  Including  tbe  "Kappa  House,"  so 
called.   In  Madison,  between  April  1,  1901, 
and  May  1,  1902.    The  defendant  answered 
bv  way  of  admissions,  denials,  and  counter 
allegations,  to  tbe  effect  that  March  11,  1901, 
be  entered  into  a  written  contract  with  the 
owners  of  the  Kappa  House  for  the  erection 
and  construction  of  a  chapter  house,  to  be 
completed  on  or  before  September  1,  1901, 
and  for  the  pajrment  of  $10  a  day  as  liquidat- 
ed damages  for  any  delay  beyond  that  date, 
according  to  plans  and  specifications  made 
for  the  same  by  Ferry  &  Clas,  architects, 
and  signed  by  the  parties;   that  it  was  fur- 
ttier  agreed  In  the  contract  that  all  work 
should  be  executed  in  a  thorough,  complete, 
and  most  workmanlike  manner,  agreeably  to 
such  directions  as  should  be  given  from  time 
to  time  by  such  architects,  or  by  Porter,  tbe 
local  superintendent,  employed  by  the  own- 
ers for   that  purpose,   and  that  such  work 
should  be  done  to  Porter's  full  and  entire 
satisfaction;    that  upon   making  such   con- 
tract the  defendant,  with  the  consent  of  the 
owners,  sublet  by  parol  contract  to  tbe  plain- 
tiffs the  plastering  work  described  In  such 
plans  and  specifications;    that  the  plaintiffs, 
well  knowing  all  the  terms  and  provisions  of 
such  written   contract  and   such  plans  and 
speclflcations,  so  far  as  the  same  pertained  to 
the  plastering  of  the  Kappa  House,  agreed  in 
an  oral  contract  to  be  bound  in  all  respects  by 
inch  written  contract  and  by  the  terms  and 
provisions  of  such  plans  and  specifications  to 
do  such  plastering  work  In  accordance  there- 
with;   that  the  plaintiffs  failed  to  furnish 
such  materials  or  do  such  plastering  as  so 
agreed;    and  that  said  Porter  declined  and 
refused  to  certify  that  such  plastering  bad 
been  done  according  to  the  contract,  for  the 
reason  tbat  the  same  was  not  done  according 
to  such  contract  and  plans  and  speciflcntions, 
and  that  In  doing  so  he  acted  honestly  and  in 
good  faith,  and  that  the  plaintiffs  delayed 
the  work  to  October  1,  1901.     December  6, 
1002,  the  defendant  offered  in  writing  to  per- 
mit tbe  plaintiffs  to  take  Judgment  for  $24.57, 
with  Interest  from  May  1,  1902,  with  costs, 
which  offer  was  refused.    At  the  commence- 
ment of  tbe  trial,  January  17,  1903,  and  be- 
fore any  testimony  was  taken,  It  was  agreed 
between  tbe  parties,  In  open  court,  that  there 
was  no  controversy  about  any  of  the  work 
mentioned  In  the  complaint  except  the  work 
on  the  Kappa  House;  that  the  plaintiffs  were 
entitled  to  recover  tbe  amount  demanded  In 
tlie  complaint,  nnless  the  same  should  be 
reduced  by  reason  of  the  failure  of  the  plain- 
tiffs to  properly  conduct  the  work  on  the 
Kappa  House.    The  plans  and  specifications, 
97  N.W.— 58 


among  other  tilings,  contained  the  following: 
*They  [the  contractors]  shall  be  subject  to 
the  direction  of  the  architects  or  persons  su- 
perintending the  work  ♦  •  •  and  by 
whose  decision  they  shall  abide  In  all  ques- 
tions as  to  the  true  meaning  of  the  drawings 
and  specifications.  •  •  *  Bach  contract- 
or must  Include  In  his  proposal  and  contract 
all  the  work  and  materials  Included  In  the 
specifications  of  the  branch  be  Is  contracting 
for,  even  though  It  may  belong  to  another 
brancb  of  work.  AH  materials  must  be  the 
best  of  their  respective  kinds  and  all  work 
must  be  executed  In  tbe  best,  most  substan- 
tial and  thoroughly  workmanlike  manner 
known  to  the  trade  In  accordance  with  the 
Intent  and  meaning  of  the  drawings  and  spec- 
ifications and  to  the  satisfaction  of  the  archi- 
tects and  person  superintending  the  work." 
The  oral  contract  of  the  plaintiffs  to  do  the 
plastering  upon  tbe  Kappa  House  appears  to 
have  been  made  on  or  about  June  15,  1901. 

At  tbe  close  of  all  the  testimony,  the  court, 
on  motion  of  the  defendant,  directed  a  ver- 
dict In  favor  of  the  plaintiffs  for  $24.57, 
with  Interest  thereon  from  May  1,  1902. 
From  the  judgment  entered  thereon  against 
tbe  defendant  for  the  amount  stated,  the 
plaintiffs  bring  this  appeal. 

John  C.  Fehlandt  and  Rufus  B.  Smith,  for 
appellants.    Olln  &  Butler,  for  respondent. 

CASSODAT,  C.  J.  (after  stating  the  facts). 
The  plaintiffs  claim  tbat  tbe  case  was  Im- 
properly taken  from  tbe  Jury.  This  seems  to 
be  based  upon  the  theory  that  their  contract 
made  with  the  defendant  through  FIndorff 
was  separate  from,  independent  of,  and  with- 
out reference  to  the  plans,  specifications,  and 
contract  which  the  defendant  had  previously 
made  with  tbe  owners  of  the  Kappa  House 
in  respect  to  the  plastering.  If  the  evidence 
on  the  part  of  the  plaintiffs  sustains  such 
theory,  then  the  verdict  was  improperly  di- 
rected. Tbe  evidence  Is  undisputed,  and  to 
the  effect  that  March  11,  1901,  the  defendant 
entered  Into  a  written  contract.  Including 
plans  and  specifications,  with  the  owners  of 
the  Kappa  House,  to  erect,  construct,  and 
complete  the  same  on  or  before  September  1, 
1901,  according  to  such  plans  and  specifica- 
tions, for  $11,441;  that,  prior  to  that  time, 
Portei^named  therein  as  local  superintend- 
ent—notified different  contractors  In  Madi- 
son, including  the  plaintiffs  and  the  defend- 
ant, In  writing,  that  such  plans  and  specifi- 
cations were  at  his  office,  and  Invited  such 
contractors,  respectively,  •  to  examine  the 
same  and  send  him  sealed  bids  for  tbe  differ- 
ent parts  of  tbe  work;  that  the  plaintiffs, 
pursuant  to  such  notice,  carefully  examined 
such  plana  and  speciflcntions,  which  were 
Identified  by  them  In  evidence,  and  there- 
after sent  to  Porter  their  bid  for  the  plaster- 
ing work:  that  tbe  defendant  sent  In  a  sepa- 
rate bid  for  the  mason  work,  and  also  a  sepa- 
rate bid  for  the  whole  work,  and  the  defend- 
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ant'a  bid  for  th«  whole  work  was  accepted, 
and  accordingly  the  defendant  made  the  con- 
tract with  the  owners  March  11,  1901,  as 
stated;  that  subsequently  the  defendant  sent 
the  plans  and  spedflcatlons  to  the  plalntlfFs 
to  give  him  a  bid  on  the  Job;  that  the  plain- 
tiffs then  flgnred  up  and  returned  the  plans 
and  specifications,  and  about  June  10,  1901, 
one  of  the  plaintiffs  met  the  defendant  at 
the  Fair  Store  Block  In  the  presence  of  Por- 
ter, and  asked  him  who  was  going  to  do  the 
plastering  on  the  Kappa  House,  and -he  re- 
plied that  he  did  not  consider  the  figures  of 
the  plaintiffs  as  any  bid  at  all,  and  that  he 
was  sure  that  fhey  would  not  get  the  Job; 
that  about  June  15,  1001,  one  of  the  plain- 
tiffs asked  Flndorff  (a  subcontractor  of  a 
part  of  the  woodwork  at  the  Kappa  House) 
who  was  going  to  do  the  plastering  on  that 
bouse;  that  Flndorff  replied  by  asking  why 
the  plaintiffs  did  not  go  and  see  the  defend- 
ant and  do  the  plastering;  that  be  then  told 
Flndorff  that  the  plaintiffs  would  not  see  the 
defendant  because  be  had  said  what  be  did 
at  the  Fair  Store;  that  the  plaintiffs  wanted 
Flndorff  to  help  them  get  the  contract  before 
receiving  the  plans  and  specifications  from 
the  defendant;  that  Flndorff  then  told  him 
that  he  thought  the  plaintiffs  were  a  little 
bit  high  on  the  work,  and  asked  If  the  plain- 
tiffs would  not  "do  that  work  tor  21  and  35 
a  yard";  that  he  replied  that  that  would  de- 
pend on  what  was  to  be  done;  that  Flndorff 
said,  "A  hard  finish";  that  he  replied  that 
the  plaintiffs  could  not  "do  it  for  21  and  35"; 
that  Flndorff  then  asked  what  the  plaintiffs 
wanted  "for  back  plastering,"  and  he  replied, 
'Thirteen";  and  that  In  a  couple  of  days 
afterwards  Flndorff  said,  "Go  ahead  and  do 
the  work."  The  plaintiff  who  had  such  con- 
versation with  Flndorff  testified  to  the  effect 
that  he  told  Flndorff  what  the  plaintiffs'  "bid 
would  be  for  that  Job";  that  the  plaintiffs 
had  previously  looked  It  over  "to  determine 
what"  their  "bid  would  be  for  that  Job";  that 
they  did  that  after  the  contract  was  let  to  the 
defendant;  that  before  putting  In  their  bid, 
prior  to  that  time,  they  "looked  over  the 
plans  and  specIflcatlonB  carefully  as  to  what 
was  required  in  the  plastering  part  of  It"; 
that  they  "knew  what  the  plans  and  speci- 
fications required  as  to  plastering  and  lath- 
ing"; that  at  that  time  they  understood  that 
If  their  bid  should  be  accepted  they  would  be 
controlled  by  such  plans  and  specifications, 
but  that  at  the  time  of  the  agreement  with 
Flndorff  they  did  not  understand  that  they 
were  bound  by  such  plans  and  specifications; 
that  they  did  understand  that  Mr.  McCarthy 
had  the  contract  for  the  entire  work;  that 
they  knew  that  they  were  making  the  con- 
tract through  Flndorff  with  the  defendant, 
as  the  other  party  to  the  contract;  that  they 
knew  the  plaintiffs  were  subcontractors;  that 
they  did  not  expect  to  do  the  work  differently 
from  what  the  defendant  had  contracted  to 
do  It,  and  that  they  were  bound  by  what  they 
bad  agreed   with   Flndorff;    that  June  25, 


1901,  being  the  next  day  after  tb»  plalntUb 
commenced  work  on  the  Kappa  Hoiue,  they 
received  notice  In  writing  from  Porter,  as 
such  superintendent,  that  their  lathers  wne 
"not  carrying  out  the  requirements  of  the 
specifications  where  they  call  toe  all  outside 
lathing  to  be  narrow  laths,  nailed  witb  six  gal- 
vanized Iron  cut  nails  to  each  lath";  that  be 
should  expect  the  lath  then  "on  to  be  renail- 
ed  In  order  to  be  satisfactory";  that  be 
showed  the  letter  to  Flndorff,  who  said  Por- 
ter was  the  superintendent,  and  that  the 
plaintiffs  better  do  as  he  had  stated;  that  the; 
understood  from  that  time  on  that  Porter 
was  superintendent  and  that  the  plalndfis 
must  "do  the  work  under  his  directions,  not 
to  his  satisfaction";  that  the  plalntUTs  did 
not  get  any  certificate  from  Porter,  and  nev- 
er asked  for  any.  August  4,  1901,  Porter  no- 
tified the  defendant  In  writing  that  the  plain- 
tiffs were  delaying  the  work  on  the  Kappa 
House,  and  that  there  would  certainly  be 
trouble  unless  something  was  done.  Two 
days  afterwards  the  defendant  notified  the 
plaintiffs  In  writing  that  they  would  be  held 
responsible  for  all  cost  or  trouble  by  reason 
of  such  delay.  As  Indicated  In  the  statemmt 
of  facts,  the  specifications  mentioned  reqnli^ 
ed  all  work  to  be  executed  "to  the  satisfac- 
tion of  the  architects  and  person  superintend- 
ing the  work."  The  defendant's  contract 
with  the  owners  required  all  work  to  be  exe- 
cuted in  a  thorough,  complete,  and  most 
workmanlike  manner,  and  agreeably  to  rach 
directions  as  should  be  given  from  time  to 
time  by  the  architects  or  Pwrter,  as  sncb  k>- 
cal  superintendent,  and  to  such  superintend- 
ent's full  and  entire  satisfaction,  without  ref- 
erence thereon  to  any  other  person;  and  It 
required  payment  to  the  defendant  by  the' 
owners  only  "on  the  certificate  of  the  snper- 
Intendent."  It  Is  undisputed  that  the  plain- 
tiffs did  not  do  the  plastering  to  the  satis- 
faction of  Porter,  and  that  he  refnsed  to 
give  the  defendant  such  certificate  by  reason 
of  the  failure  of  the  plaintiffs  to  do  the  work 
according  to  such  plans  and  specifications  and 
contract. 

The  contention  that  the  contract  between 
the  plaintiffs  and  the  defendant  was  made 
without  reference  to  such  spedflcatlons  and 
contract  previously  made  between  the  de- 
fendant and  the  owners  of  the  Kappa  House 
Is  without  foundation.  The  Interviews  be- 
tween Flndorff  and  one  of  the  plalntlfls, 
which  resulted  In  the  making  of  the  contract 
were  without  significance  or  meaning,  except 
when  considered  with  reference  to  the  prior 
contract  and  specifications.  They  say  the.r 
told  Flndorff  what  the  plaintiffs'  '^d  would 
be  for  the  Job."  What  Job  was  thus  referred 
to?  Certainly  the  Job  the  plalntUEa  bad  pre- 
viously looked  over  "to  determine  what"  their 
"bid  would  be  for  tliat  Job."  That  manifest- 
ly occurred  about  a  week  before  the  conve^ 
satlon  with  Flndorff,  and  aft^  the  defendant 
had  sent  the  plans  and  spedflcatlonB  to  the 
plaintiffs  for  the  purpose  of  having  them  give 
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bim  a  Ud  on  the  Job.  At  that  time  they  say 
they  flgnred  and  returned  the  plana  and  spec- 
iflcatlonB,  which  flgnres  the  defendant  re- 
jected at  the  Fair  Store  when  the  defendant 
Informed  the  plalntUfs  that  they  would  not 
get  the  Job  at  mch  flgnres.  It  Is  manifest 
that  the  Job  thns  referred  to  meant  the  Job 
of  lathing  and  plastering  which  the  defend- 
ant had  agreed  to  perform  for  the  owners  of 
the  Kappa  House.  He  was  bound  to  per- 
form, or  get  some  one  else  to  perform,  that 
Job  In  accordance  with  such  plana,  spedfl- 
cations,  and  contract  If  the  work  should 
be  done  In  any  other  way  It  would  be  of  no 
value  to  the  defendant  This  was  well 
known  to  the  plalntUts  for  months  before 
the  conversation  with  Flndorff.  When,  at 
the  Fair  Store,  one  of  the  plaintiffs  asked 
the  defendant  who  was  going  to  do  the  plas- 
tering work  on  the  Kappa  House,  he  mani- 
festly referred  to  the  plastering  work  de- 
scribed In  the  plans,  speclflcatlons,  and  con- 
tract upon  which  the  plaintiffs  had  figured, 
and  for  which  they  had  made  an  offer  to  the 
defendant  which  he  then  rejected.  The  "Job" 
repeatedly  refoired  to  In  the  conversation 
with  FlndorfF  manifestly  referred  to  the  lath- 
ing and  plastering  which  such  plans,  specifi- 
cations, and  contract  required  to  be  done  by 
the  defendant  Of  course  It  was  competent 
for  the  defendant  to  make  an  entirely  differ- 
ent contract  with  the  plaintiffs.  But  no  man 
of  ordinary  Judgment  would  be  expected  to 
do  so  nnder  the  circumstances  stated.  The 
facts  admitted  by  the  plaintiffs  clearly  show 
that  In  case  they  got  the  Job  they  expected 
to  do  the  lath  and  plastering  work  on  the 
Kappa  House  according  to  such  plans,  specl- 
flcatlons, and  prior  contract  and  that  the  ne- 
gotiations through  Flndorff  related  only  to 
the  price  to  be  paid  by  the  defendant  for  the 
"Job."  All  other  matters  and  details  were 
manifestly  understood  to  be  as  stated  in  such 
plans,  specifications,  and  prior  contract  It 
Is  conceded  that  had  the  plaintiffs  attempted 
to  enforce  a  lien  against  the  Kappa  House 
for  such  plastering  work,  they  would  have 
been  bound  to  take  notice  of  the  terms  and 
conditions  of  the  original  contract  and  been 
controlled  thereby.  Schroeder  v.  Galland, 
184  Pa.  277,  19  Aa  632,  7  L.  R.  A.  711,  19 
Am.  St  Sep.  691;  Shaw  v.  First  Baptist 
Church,  44  Minn.  22,  46  N.  W.  146;  Shaver 
▼.  Murdock,  86  Oal.  298;  Henley  v.  Wads- 
worth,  38  Cal.  866.  Here  It  stands  admitted 
that  the  plaintiffs  had  actual  notice  of  such 
plans,  spedflcations,  and  prior  contract  and 
agreed  to  do  such  plastering  work  according 
to  the  terms  and  conditions  therein  contain- 
ed. Hence  they  were  bound  to  do  the  work 
to  the  satisfaction  of  the  architects  and  Por- 
ter as  the  local  superintendent  and  they  were 
only  entitled  to  payment  upon  doing  so. 

The  views  expressed  make  it  unnecessary 
to  determine  whether  It  was  error  for  the 
trial  court  to  hold,  as  a  matter  of  law,  that 
the  plaintiffs  were  bound  to  know  of  the 
existence  of  a  custom  in  the  city  that  sab- 
contractors  took  their  contracts  subject  to  the 


terms  and  condlttons  of  the  contract  between 
the  owners  and  the  principal  contractor,  not- 
withstanding the  evidence  tended  to  prove 
that  the  plaintiffs  had  no  knowledge  of  the 
existence  of  such  custom.  In  addition  to 
cases  dted  by  counsel,  see  Chateaugay  Iron 
Oo.  T.  Blake,  144  U.  S.  476,  12  Sup.  Ct  781, 
80  Ii.  Ed.  SIO.  The  trial  court  however, 
properly  held  that  regardless  of  such  cus- 
tom, the  plaintiffs  were,  as  a  matter  of  fact 
bound  by  the  terms  and  conditions  of  such 
original  contract  and  were  only  entitled  to 
payment  upon  doing  so. 

The  Judgment  of  the  dtcolt  court  la  af- 
firmed. 

SIEBBOKER,  J.,  took  no  part 


VALBNTINB-CLABK  CO.  v.  SHAWANO 
COUNTY. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

TAXATION— FOREIGN  CORPORATIONa— FEBSON- 
AL  PROPBRTY— SITUS. 

1.  Rev.  St.  1898,  i  1010,  providea  that  per- 
sonal property  shall  be  assessed  in  the  district 
where  the  owner  resides,  except  as   otherwise 

grovided.  Relative  to  foreign  corporadona,  it 
I  provided  that  merchants'  goods  are  to  be 
assessed  where  located.  Saw  logs  or  timber, 
not  being  manufacturers'  stock,  are  assessed 
where  the  owner  or  agent  in  charge  of  the 
same  resides.  Htld,  that  posts  and  poles  be- 
ing kept  for  sale,  awaitiDg  shipment,  are  as- 
sessable where  located  as  merchants'  goods, 
and  are  not  included  in  the  snbseqaent  clause 
as  to  timber. 

2.  Posts  and  poles  cut  by  a  foreign  corpora- 
tion, peeled  and  Inspected  where  cut,  and  kept 
there  to  be  gradually  shipped  away  either  to 
a  yard  to  await  sale,  or  directly  to  the  con- 
sumer, as  orders  are  received  at  the  yard,  are 
"kept  for  sale"  at  the  place  where  cut,  within 
the  meaning  of  Rev.  St.  1808,  §  1040,  provid- 
ing that  merchants'  goods,  wares,  and  com- 
modities "kept  for  sale  shall  be  assessed  in 
the  district  where  located." 

Appeal  from  Circuit  Court  Shawano  Coun- 
ty; John  Ooodland,  Judge. 

Proceedings  by  the  Valentine-Clark  Com- 
pany against  Shawano  county.  From  a  Judg- 
ment of  the  circuit  court  dismissing  plain- 
tlfTs  appeal  from  a  disallowance  of  Its  claim 
by  the  county  board,  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff  filed  a  claim  with  the  county 
board  of  Shawano  county  to  recover  personal 
property  taxes  for  1900,  paid  by  It  under 
protest  The  claim  being  disallowed  by  the 
county  board,  the  plaintiff  appealed  to  the 
circuit  court  where  the  action  was  tried  by 
the  court  and  the  appeal  dismissed  upon 
findings  of  fact  and  the  plaintiff  appeals  to 
this  court  Many  of  the  facts  were  stipu- 
lated, and  there  was  no  very  serious  dispute 
as  to  the  other  facta.  It  appeared  that  the 
plaintiff  was  a  foreign  corporation  dealing  in 
cedar  posts  and  poles,  and  having  a  yard  at 
the  dty  of  New  London,  Outagamie  county, 
where  it  also  has  a  resident  agent  In  charge 
of  its  business;  that  on  May  1, 1900,  it  owned 
considerable  quantities  of  cedar  nostfir 
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poles  whlcb  bad  been  cut  In  the  Tldnltr  and 
were  piled  In  the  village  of  Aniwa  and  Blr- 
namwood  and  tlie  town  of  Anlwa,  Shawano 
county;  that  the  plaintiff's  custom  was  to 
Inspect  and  peel  the  posts  and  poles  at  these 
places;  that  no  agent  or  office  was  kept  at 
either  of  these  places,  but  the  posts  and 
poles  were  gradually  shipped  away  as  cars 
were  obtained,  the  greater  part  being  shipped 
to  the  New  London  yard  to  await  sale,  bnt 
some  portion  being  shipped  directly  to  pur- 
chasers as  orders  were  received  at  the  New 
London  office.  The  plaintiff's  evidence  tend- 
ed to  show  that  only  10  to  12  per  cent  was 
shipped  direct  to  customers,  bnt  there  was 
other  proof  tending  to  show  that  the  amount 
so  shipped  was  considerably  larger.  The 
plaintiff  returned  this  property, for  assess- 
ment and  taxation  at  New  London,  but  it 
was  also  assessed  and  taxed  as  merchants' 
stock  In  Shawano  county,  and  the  tates  so 
levied  in  Sliawano  countV  and  paid  under 
protest  are  now  sought  to  be  recovered  In  this 
action. 

O.  H.  McDonald,  for  appellant  E.  V.  Wer- 
ner, for  respondent. 

WINSLOW,  J.  (after  stating  the  facts). 
The  question  In  this  case  is  whether  the 
posts  and  liraleB  piled  at  Aniwa  and  Birnam- 
wood.  In  Shawano  county,  and  awaiting  ship- 
ment, were  taxable  in  that  county,  or  In  Ou. 
tagamie  coimty,  where  the  plaintiff's  yard 
was  located  and  their  agent  resided.  The 
question  depends  upon  the  construction  to 
be  given  to  the  terms  of  section  1040,  Rev.  St 
189S.  Whatever  might  be  our  conclusion  as 
to  the  proper  construction  of  this  section  as 
an  original  proposition,  the  question  seems 
to  have  been  already  settled  by  the  decisions 
of  this  court  So  far  as  necessary  to  be  stat- 
ed, that  section  provides  generally:  That 
personal  property  shall  be  assessed  in  the 
district  where  the  owner  resides,  except  as 
otherwise  provided.  That  if  the  owner  be  a 
nonresident  or  a  foreign  corporation,  having 
an  agent  residing  In  this  state,  it  shall  be  as- 
sessed in  the  district  where  the  agent  resides, 
but,  if  there  be  no  agent,  then  in  the  district 
where  the  same  is  located,  except  as  other- 
wise provided.  "Merchants'  goods,  wares  and 
commodities  kept  for  sale  •  •  •  ahall  be 
assessed  In  the  district  where  located."  Saw 
logs  and  timber  which  are  to  be  sawed  or 
manufactured  in  any  mill  in  this  state  by  or 
for  the  owner  shall  be  assessed  in  the  dis- 
trict where  the  mill  is  located,  but  saw  logs, 
timber,  ties,  lumber,  and  other  articles,  not 
being  manufacturers'  stock,  shall  be  assessed 
in  the  district  where  the  owner  or  agent  in 
charge  of  the  same  resides. 

It  is  clear  from  our  decisions  that  such 
property  as  is  In  question  here,  If  owned,  as 
In  the  present  case,  by  a  lumber  or  timber 
merchant  and  kept  for  sale,  is  covered  by  the 
words  "merchants'  goods,  wares  and  com- 
modities."  Being  such,  it  is  not  included  in 


the  subsequent  clanse  providing  Oiat  sait 
logs,  timber,  ties,  lumber,  and  other  artldet. 
not  being  manufactured  stock.  Is  to  be  as- 
sessed where  the  owner  or  agent  In  cbars'; 
resides.  Mitchell  v.  Town  of  Plover,  53  Wi-. 
549,  11  N.  W.  27;  Torrey  v.  Shawano  Co..  TS 
Wis.  152,  48  N..W.  246.  The  question  shs- 
ply  is,  therefore,  whether  the  posts  and  poles 
were  "kept  for  sale"  In  Shawano  countj. 
The  appellant's  contention  is  that  tbey  were 
really  only  In  transit  to  the  yard  at  Nev 
London,  and  cannot  in  any  proper  sense  ^e 
said  to  have  been  "kept  for  sale"  or  "locat- 
ed" in  Shawano  county.  This  contention  Is 
fully  answered  by  the  decision  In  tbe  case  oi 
Banford  v.  Town  of  Spencer,  82  Wla.  230.  22 
N.  W.  465.  That  was  a  case  where  Inmber 
owned  by  nonresident  Inmber  mercbanis. 
having  no  agent  in  ttils  state,  was  piled  at 
Spencer,  and  from  there  was  shipped  partlr 
to  purchasers  and  partly  to  the  owners'  yaids 
in  Illinois,  and  It  was  held  to  be  merchants' 
goods  kept  for  sale  at  Spencer  becatue  of  the 
fact  that  part  of  it  was  shipped  directly  to 
customers,  although  no  sale  was  made  at 
Spencer.  In  that  case  It  was  said  tbat  under 
the  evidence  there  could  be  no  donbt  tbat  alt 
would  have  been  sold  and  shipped  to  costom- 
ers  directly  from  Spencer  had  the  demand) 
of  customers  been  sufficient  The  same  rea- 
soning is  equally  applicable  to  the  present 
case,  and  Is  controlling. 
Judgment  affirmed. 


MORGAN  ▼.  PLBSHEK. 

(Sapreme  Court  of  Wisconsin.    Jan.  12.  KM.) 

NEQUaKNCB— CONTRIBUTORY  NEOLIOKNCE— 
BVIDENCE— QUESTION  FOR  JURY. 

I.  In  an  action  for  injuries  tioin  beinc 
thrown  from  a  boggy  by  a  collision  with  de- 
fendant's vehicle,  caused  by  his  ne^lijcence. 
Where  the  evidence  is  snch  that  confiictinK  rva- 
sonable  inferences  may  be  drawn,  the  ques- 
tions whether  the  defendant  was  giiiltr  of  nei:- 
ligence  in  driving  his  team,  or  the  plaintiS  of 
contributory  negligence,  were  for  the  jury. 

Appeal  from  Chrcult  Oourt,  Shawano 
County;  John  Gktodland,  Judge. 

Action  by  H.  J.  Morgan  against  John 
Pleshek.  From  a  Judgment  In  favor  of  de- 
fendant,  plaintiff  appeals.    Beversed. 

This  Is  an  action  to  recover  for  personal 
Injuries  and  for  damages  to  appellant's  prop- 
erty caused  by  respondent  Appellant  al- 
leges that  the  injuries  were  caused  by  re- 
spondent's negligence  and  carelessness  in 
managing  his  horses  and  coming  into  coUisioo 
with  him,  causing  his  buggy  to  upset  and 
throwing  him  into  the  street;  resulting  bi 
injuries  to  his  body,  which  made  him  sicl: 
and  prevented  lUm  from  attending  to  his 
business.  These  charges  re^)ondent  denie& 
It  appears  by  the  evidence  that  while  ap- 
pellant and  respondent  were  using  the  pub- 
lic streets  of  the  city  of  Shawano,  tbelr  re- 

I I.  Bee  Hlshway*.  ToL  XS,  Cent.  Die  i  411. 
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hides  collided,  causing  the  accident  In  ques- 
tion. Appellant  was  In  bis  buggy,  and  bad 
Btopped  to  speak  wltb  one  Holtz,  on  Main 
street  at  a  point  between  the  center  and 
the  west  line  of  the  street,  running  north 
and  south,  either  near  or  on  the  south  line 
of  an  alley  running  at  right  angles  to  the 
street  Respondent  drove  from  this  alley 
onto  the  street  with  his  team  of  horses  and 
lumber  wagon.  I%ere  was  testimony  tend- 
ing to  show  that,  while  appellant  was  so  oc- 
cupying Main  street,  respondent  drove  out 
of  the  alley  toward  Main  street  over  the  side- 
walk and  an  Incline  on  the  space  between 
the  sidewalk  and  the  gutter,  and  then  into 
the  street,  thereby  colliding  with  appellant's 
vehicle,  and  tipping  it  and  throwing  him  onto 
the  street.  There  was  evidence  tending  to 
show  that  respondent  had  ample  space  and 
opportunity  to  drive  to  the  north  of  appel- 
lant's vehicle,  and  thus  avoid  colliding  with 
it  Appellant  testifies  that  his  position  was 
8  or  10  feet  south  of  the  alley  line,  and 
that  he  did  not  observe  respondent  until  be 
drove  Into  his  vehicle.  Other  witnesses  tes- 
tifled  upon  this  subject;  some  corroborat- 
ing and  others  contradicting  the  appellant 
as  to  the  position  of  his  buggy  in  respect  to 
the  alley  line,  and  the  space  afforded  respond- 
ent. In  the  use  of  the  street,  for  avoiding 
a  collision  wltb  appellant's  buggy.  A  num- 
ber of  witnesses  were  called  by  both  parties, 
who  testified  to  matter  material  to  the  issue, 
and  whose  evidence  conflicted  on  important 
matters.  At  the  conclusion  of  the  testimony, 
respondent's  counsel  moved  for  a  direction 
of  the  verdict  in  his  favor.  The  court  grant- 
ed the  motion,  and  awarded  Judgment  dis- 
missing the  complaint 

Dreler  &  Winter  (Wallrlch,  Dlllett  &  Lar- 
son, of  counsel),  for  appellant  B,  V.  Wer- 
ner (E.  M  Wescott,  of  counsel),  for  respond- 
ent 

SIEBECKER,  J.  (after  stating  the  facts). 
The  complaint  charges  respondent  with  neg- 
ligence in  driving  his  team  of  horses,  and 
thereby  causing  his  wagon  to  collide  with 
appellant's  buggy.  It  was  shown  that  the 
parties  were  at  the  city  of  Shawano  on  the 
day  of  tbe  accident,  driving  their  teams,  each 
consisting  of  two  horses  and  a  vehicle;  that 
while  upon  Main  street  respondent's  wagon 
collided  with  appellant's  buggy,  causing  him 
to  fall  to  the  ground.  At  the  time  of  col- 
lision, appellant  had  stopped  his  team,  and 
was  seated  in  the  buggy,  conversing  with  one 
of  the  witnesses  (Mr.  Holtz).  He  had  driven 
southward,  crossing  tbe  lines  of  an  alley 
connecting  at  right  angles  from  the  west 
wltb  Main  street  The  respondent  drove  from 
the  alley  toward  the  street,  crossing  a  side- 
walk and  an  incline  toward  the  gutter,  and 
onto  the  street.  The  burden  of  the  argument 
in  this  case  was  directed  to  the  inquiries 
whether  the  trial  court  erred  in  holding  that 
the  evidence  did  not  tend  to  show  that  re- 


spondent was  guilty  of  negligence,  as  char- 
ged, and  whether  the  evidence  established 
that  appellant  was  guilty  of  negligence  con- 
tributing to  produce  the  injury. 

The  rule  is  well  setiled  that,  if  there  is 
any  credible  evidence  in  the  case  from  which 
a  reasonable  inference  may  be  drawn  in 
support  of  the  claim  of  either  party  to  tbe 
action,  then  tbe  court  cannot  assume  to  de- 
cide the  controversy  as  a  matter  of  law. 
Under  such  circumstances,  the  questions  of 
fact  must  be  submitted  to,  and  determined 
by,  a  Jury.  Beyer  v.  St  Paul  P.  &  M.  Ins. 
Co.,  112  Wis.  138,  88  N.  W.  57;  Lewis  v. 
Prion,  88  Wis.  87,  73  N.  W.  654.  The  trial 
court  held  the  evidence  did  not  tend  to  show 
that  appellant  was  guilty  of  negligence  in 
colliding  with  appellant's  vehicle.  There  was 
testimony  in  the  case  that  appellant  had 
crossed  and  driven  beyond  the  full  width 
of  the  alley  to  a  distance  of  from  six-to  eight 
feet  before  he  stopped  his  team  on  Main 
street  and  that  respondent  could  have  clear- 
ed his  buggy  If  be  bad  driven  dlrectiy  and 
straight  out  into  the  street  when  coming 
from  the  alley.  Some  of  the  witnesses  who 
observed  the  parties  and  location  of  the  two 
teams  testified  that  there  was  ample  street 
space  for  a  person  driving  from  the  alley  to 
avoid  encountering  appellant's  buggy,  and 
nothing  to  prevent  driving  a  team  of  horses 
to  the  right,  if  necessary,  in  passing  from 
the  alley  onto  Main  street  Tbe  facts  estab- 
lished by  the  situation  itself  indicate,  if  the 
Jury  had  found  that  appellant  had  actually 
passed  by  the  alley  6  or  8  feet,  then  re- ' 
spondent  must  of  necessity  have  turned  to- 
ward his  buggy  before  colliding  with  him. 
True,  there  was  considerable  testimony  tend- 
ing to  show  that  respondent  endeavored  to 
avoid  coming  in  contact  with  appellant's  ve- 
hicle which  was  clearly  within  his  view 
when  he  approached  the  street.  This  em- 
phasizes the  fact  that  the  evidence  upon 
the  question  of  negligence  sharply  conflicted, 
and  that  the  Jury  might  reasonably  have 
drawn  different  inferences  in  support  of  the 
claims  of  dther  party.  We  are  persuaded 
there  was  credible  evidence  in  the  case  to 
Justify  the  Jury  in  drawing  the  Inference 
that  respondent  was  guilty  of  negligence  in 
colliding  with  appellant's  buggy,  and  that 
appellant  was  free  from  contributory  negli- 
gence. On  the  other  hand,  the  Jury  would 
have  been  Jnstifled,  bad  they  found  no  action- 
able negligence  against  respondent  This 
question  should  have  been  submitied  to  the 
Jury,  under  the  rule  that  persons  using  the 
public  streets  must  exercise  reasonable  care 
to  avoid  collisions  with  persons  or  vehicles. 
Stringer  v.  Frost,  116  Ind.  477,  19  N.  E.  331, 
2  L.  B.  A.  614,  9  Am.  St  Rep.  875;  Evans  v. 
Adams  Express  Co.,  122  Ind.  362,  23  N.  E. 
1039,  7  L.  R.  A.  678;  Vollner  v.  Berens,  50 
Wis.  494,  7  N.  W.  371;  Belton  v.  Baxter,  58 
N.  T.  411;  Quirk  v.  Holt,  99  Mass.  164;  96 
Am.  Dec.  725. 

We  need  not  call  further  speclflc  attention 
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to  the  evtdence  upon  the  question  of  appel- 
lant's negligence  as  contributing  to  the  In- 
Jury.  It  does  not  appear  apeclflcally  wheth- 
er tbe  court  pat  Its  ruling  upon  thla  ground, 
or  not;  but,  since  It  was  Included  In  the 
motion  for  the  direction  of  a  verdict,  we  must 
assume  the  court  concluded  that  appellant 
was  guilty  of  a  want  of  ordinary  care,  con- 
tributing to  produce  the  accident.  If  his 
testimony,  as  well  as  other  evidence  adduced, 
be  taken  as  true,  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  any  want  of  ordinary  care 
on  his  part  prozlmately  contributed  to  the 
Injury.  If  the  Jury  had  found  from  the  tes- 
timony of  appellant  and  others  who  were 
eyewitnesses  to  the  ocurrences  that  he  ex- 
ercised ordinary  care  In  stopping  his  vehicle 
on  the  street  and  at  the  place  qtedfied,  and 
that  he  was  unaware  of  respondent's  ap- 
proach or  that  his  safety  was  In  any  way 
Imperilled,  It  could  not  be  held  as  conclu- 
sively established  that  he  was  guilty  of  want 
of  ordinary  care,  contributing  to  produce 
the  accident  Tet  by  a  different  Inference 
of  fact  from  the  evidence  he  might  be  deem- 
ed guilty  by  the  Jury  of  contributory  negli- 
gence. When  no  conflicting  reasonable  In- 
ference can  be  drawn  from  the  evidence  as 
to  the  question  of  negligence.  It  Is  a  matter 
of  law  for  the  court;  but,  when  the  evidence 
Is  such  that  conflicting  reasonable  inferences 
may  be  drawn,  It  la  a  matter  for  the  Jury. 
Curry  v.  C.  &  N.  W.  By.  Co.,  43  Wis.  665. 
This  state  of  the  evidence  left  the  question 
of  appellant's  contributory  negligence  un- 
certain, upon  the  proof,  and  therefore  should 
have  been  submitted  under  proper  Instruc- 
tions from  the  court  Powell  v.  Ashland 
Iron  &  Steel  Co.,  98  Wis.  35,  73  N.  W.  578; 
Maannm  t.  Madison,  104  Wis.  272,  80  N. 
W.  691. 

From  this  it  results  that  the  Judgment  must 
be  reversed.  The  judgment  of  the  circuit 
court  Is  reversed,  and  the  cause  remanded  t<x 
a  new  trial. 


W.  O.  TAYLOR  CO.  t.  BANNEBMAN  «t  al. 

(Supreme  Court  of  WIsconaln.    Jan.  12,  1904.) 

AGENCY  CONTRACT— MUTUALITY— BREACH  BY 
PRINCIPALr-DAMAOGS-ERROR-SIONINO  CON- 
TRACT—PRBSUMPTION—ACCEPTANCE. 

1.  Where  a  contract  is  signed  by  the  obligees 
as  well  as  by  the  obligors,  the  presumption  is, 
no  other  purpose  being  apparent  that  the  sign- 
ing bythe  obligees  was  an  acceptance. 

2.  Where  a  contract  is  sigoed  bv  the  obli- 
gors, by  which  they  appoint  the  obligees  tiieir 
exclusive  agents  for  a  certain  territory,  agree 
to  sell  them  stone  of  certain  kinds  at  certain 
prices,  and  to  quote  no  prices  and  make  no 
sales  to  others  In  that  territory  without  the 
obligees'  consent  Its  acceptance,  by  the  signa- 
ture of  the  obligees,  binds  the  latter  to  be  the 
exclusive  agents  of  the  obligors  in  the  terrf- 
tor^r  named,  including  the  performance  of  the 
duties  of  good  faith  and  due  diligence  in  bring- 
ing the  obligors'  stone  to  the  notice  of  possi- 
ble consumers  for  the  purpose  of  sale  to  uem. 

3.  A  contract  signed  by  the  obligors  and  obli- 
gees, by  which  the  obligors  appoint  the  obligees 
their  exclusive  agents  for  a  certain  territory. 


agree  to  sell  them  stone  of  certain  Unda  at  cer- 
tain prices,  and  to  quote  no  prices  and  make 
no  sales  to  others  In  that  terrftoiy  witbont  the 
obligees'  consent  Is  not  void  for  lack  of  ma- 
tuallty,  though  the  obligees  did  not  expre-sly 
thereby  bind  themselves  to  purchase  any  stoce 
or  do  any  other  thing. 

4.  In  an  action  for  breach  of  contract  ap- 
pointing plaintiffs  the  exclusive  agents  in  a 
certain  territory  for  the  sale  of  stone  from  de- 
fendants' quarry  at  a  certain  price,  ttj  which 
defendants  bound  themselves  to  qpote  no 
prices  and  make  no  sales  in  plaintiffs'  terri- 
tory, where  it  appeared  that  defendants  sold  to 
a  customer,  in  plaintiffs*  territory,  stone  which 
plaintiffs  had  offered  to  sell  to  the  same  ca»- 
tomer  at  the  same  price  plaintiffs  would  have 
to  pay  defendants  for  the  stone,  under  the  con- 
tract, it  was  error  to  award  damages  to  plain- 
tiff therefor,  though  breach  of  the  contract  was 
established. 

5.  Where  it  appeared  that  defendants  sold 
to  a  customer,  in  plaintiffs'  territory,  stone 
which  otherwise  plamtiffs  could  have  aold  at 
an  established  market  price  so  as  t0  yield  a 
profit,  the  profit  the  sale  would  have  yielded 
plaintiffs  was  properly  allowed  as  damages. 

6.  It  appeared  that  defendants  sold  to  a  cn»- 
tomer,  in  plaintiffs'  territory,  under  plaintiffV 
written  consent,  certain  consignments  for  cer- 
tain private  jobs;  that  some  of  the  conaigB- 
ments  were  to  be  used  on  private  jobs,  withia 
the  meaning  of  plaintiffs'  consent  bnt  that  as 
to  others  there  was  no  evidence.  Held,  that  it 
was  error  to  award  plaintiffs  dsmages  on  any 
such  consignments,  the  defendants'  good  faith 
in  making  the  sales  being  undispated. 

7.  Defendants  refused  to  complete  tbe  fillins 
of  an  order,  within  the  terms  of  a  contract 
with  plaintiffs,  but  dealt  directly  with  plaiit- 
tiffs'  customer;  defendants'  only  excuse  for  ■«' 
fusal  to  complete  the  order  on  plaintiffs*  ac- 
count being  that  plaintiffs  owed  defendants  a 
balance  which  they  refused  to  pay.  Plaintib 
claimed  the  balance  was  more  tiian  OTcrcoma 
by  damages  due  plaintiffs  for  breach  of  the  coa- 
tract,  which  was  true.  Held,  that  plaintiSi 
were  properly  allowed  aa  damagea  the  profits 
of  which  they  were  deprived  by  derendants* 
refusal  to  fill  the  order  on  plaintiffs'  account. 

8.  It  appeared  that  defendants  rejected  aa 
order  by  which  plaintiffs  were  deprived  of  a 
profit.  It  also  appeared  that  defendants  could 
not  have  produced  from  their  quarry  Bafficient 
stone  to  fill  this  order  of  plaintiffs,  and  in  ad- 
dition thereto  fill  those  orders  for  which  they 
had  damages  assessed  against  them  for  breach 
of  the  same  contract  in  the  case  at  bar.  Brid. 
that  it  was  error  to  allow  damages  to  plaintiff* 
for  the  rejection  of  the  order,  since  it  would 
result  in  a  duplication  of  damages. 

Appeal  from  Circuit  Court  Waushara 
County;  Chas.  M.  Webb,  Judge. 

Action  by  the  W.  G.  Taylor  Company 
against  William  Bannerman  and  otbem 
From  a  Judgment  for  plaintiff,  defendants 
appeal    Modified  and  aflSrmed. 

Action  to  recover  damages  for  breaches  of 
contract  The  plaintiff  was  a  corporation 
engaged  at  Milwaukee  In  the  business  of 
contracting  for  the  sale  of  stone.  Defend- 
ants were  partners  owning  a  granite  quarry 
of  limited  capacity  at  Berlin,  In  this  state. 
During  the  year  1898  plaintiff  had  been  sell- 
ing agent  for  all  the  product  of  the  defend- 
ants' quarry  upon  an  agreed  commissloa 
After  some  negotiation.  Indicating  a  desire 
to  change  that  relation  so  that  the  plaintiff 
should  secure  a  fixed  price  to  defendants  and 
receive  any  obtainable  price  alwve  that  as 
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Its  compen8atI<m,  a  written  contract  was 
made  on  February  1,  1889,  In  the  following 
words:  "We  hereby  appoint  the  W.  O.  Tay- 
lor Co.,  of  Milwaukee,  our  agents  for  Wis- 
consin and  Illinois,  and  agree  t&  sell  them 
the  following  described  stone,  f.  o.  b.  cars 
Berlin,  Wis.,  as  follows:  [List  of  kinds  and 
prices.]  It  is  further  agreed  that  the  W.  O. 
Taylor  Oo.  are  our  exclusive  agents  for  Wis- 
consin and  Illinois,  and  we  will  quote  no 
prices  to  others  without  their  consent.  This 
agreement  Is  understood  to  be  In  force  for 
the  fall  term  of  one  year  from  February  Ist, 
1899."  Signed  by  both  parties.  The  words 
"make  no  prices"  -were  shown  to  have  the 
additional  significance  In  the  trade  of  "make 
no  sales."  It  was  claimed,  and  the  court 
found,  that  defendants  committed  numerous 
breaches  of  the  contract,  whereby  plaintiff 
was  deprived  of  profits  aggregating  $3,964.46, 
which  stun  was  allowed  It  as  damages.  An 
undisputed  balance  of  $643.25  due  from 
plaintiff  was  allowed  on  defendants'  counter- 
claim, and  for  the  balance,  $3,311.20,  togeth- 
er with  interest  from  the  date  of  the  com- 
mencement of  the  action.  Judgment  was  ren- 
da«d  in  favor  of  plaintiff,  from  which  the 
defendants  appeal. 

Turner,  Pease  &  Turner,  for  appellants. 
Winkler,  Flanders,  Smith,  Bottom  &  Vilas, 
for  respondent. 

DODGB,  J.  (after  stating  the  facts).  Ap- 
pellants' first  position  is  that  the  entire  con- 
tract of  February  1,  1899,  was  void  for  want 
of  mntnallty,  for  that  the  plaintiff  did  not 
thereby  bind  itself  to  purchase  any  stone  or 
do  any  other  thing.  This  position  we  deem 
untenable.  The  signature  of  plaintiff's  nam« 
to  that  paper  was  obviously  for  the  purpose 
of  acceptance.  The  presumption  is  that  such 
signing  was  done  for  some  purpose,  and  no 
other  is  apparent.  If  an  acceptance,  it 
bound  tbe  plaintiff  to  perform  any  acts  on 
its  part  necessarily  implied  either  from  those 
things  which  defendants  were  bound  to  do 
or  from  the  situation  created  by  the  contract 
Shadbolt,  etc.,  Oo.  v.  Topllff,  85  Wis.  618,  65 
N.  W.  864;  McCall  v.  Icks,  107  Wis.  233,  83 
M.  W.  800;  Excelsior  Wr.  Co.  v.  Messlnger, 
lie  Wis.  649,  565,  93  N.  W.  469.  Plaintiff 
therefore  bound  itself  to  be  defendants'  ex- 
clusive agent  within  the  territory  named, 
which,  by  the  way,  included  the  entire  terri- 
tory In  which  defendants'  product  could  be 
advantageously  sold,  and  to  perform  the  du- 
ties resulting  from  mich  agency.  Exactly 
what  those  duties  were  we  need  not  attempt 
to  catalogue.  They  at  least  Induded  good 
faith  and  due  diligence  in  bringing  defend- 
ants' stones  to  the  notice  of  possible  con- 
sumers for  pnrpose  of  sale  to  them.  Such 
duties  are  shown  to  liave  been  performed  to 
the  extent  of  the  expenditure  of  much  time 
and  considerable  money.  Hence  there  was 
•n  obligation  assumed  by  plaintiff  sufficient 
to  giTe  mntnallty  to  the  agreement  that  it 


should  be  exclusive  agent,  and  tfiat  defend 
ants  should  neither  quote  prices  nor  make 
sales  of  its  stone  to  others.  Mueller  v.  Be- 
thesda,  etc.,  Co.,  88  Mich.  890,  60  N.  W.  819; 
Russell  V.  Horn,  41  Neb.  067.  69  N.  W.  901. 
We  need  not  at  this  stage  of  the  discussion 
decide  whether  the  surrounding  circumstan- 
ces were  such  as  to  warrant  a  conclusion 
that  plaintiff  should  take  or  defendants 
should  supply  stone  to  any  ascertainable 
amount — whether  all  the  product  of  the  quar- 
ry or  all  that  plaintiff  by  due  diligence  might 
be  able  to  sell.  The  breaches  of  this  con- 
tract necessary  to  be  considered  consist  in 
sales  of  stone  by  defendants  to  others  than 
plaintiff.    We  proceed  to  consider  them. 

1.  Defendants  S0I4  to  the  Chicago,  Milwan- 
kee  &  St.  Paul  Railway  2,200  square  yards 
of  paving  stone,  which  plaintiff  had  offered 
to  sell  and  would  otherwise  have  sold  at  a 
profit  above  the  contract  price  of  $88.  Such 
facts  are  undisputed,  the  only  excuse  offered 
being  the  asserted  consent  by  plaintiff.  That 
is  negatived  by  a  finding  for  which  we  find 
sufficient  supporting  evidence.  We  see  no 
escape  from  the  conclusion  reached  by  the 
trial  court  that  defendants  are  liable  for  that 
sum.  The  sale  by  them  was  in  breach  of 
their  express  agreement,  and  the  damage  to 
the  plaintiff  was  the  direct  and,  natural  re- 
sult 

2.  A  similar  sale  of  1,050  square  yards  was 
made  to  the  same  party,  for  which  the  trial 
court  awarded  damages  in  the  sum  of  $52.20. 
We  agree  with  the  finding  that  such  breach 
was  committed,  but  plaintlfT's  secretaiy  tes- 
tifies that  he  offered  to  make  the  same  sale 
at  $1.11  per  square  yard,  and  would  have 
made  it  if  defendants  had  not  That  price 
is  the  same  as  the  contract  required  plaintiff 
to  pay;  hence  obviously  there  could  have 
been  no  damage  to  It  from  failure  to  make 
the  sale.    This  item  cannot  be  allowed. 

8.  Defendants  sold  a  small  quantity  of 
stone  to  one  Kelly,  which  otherwise  plaintiff 
could  have  sold  at  an  established  market 
price  so  as  to  yield  it  a  profit  of  $143.34. 
We  discover  no  evidence  to  warrant  disturb- 
ance of  the  trial  court's  findings  to  the  fore- 
going effect'  The  conclusion  of  defendants' 
liability  for  the  gains  so  prevented  is  ob- 
viously correct 

4.  Another  item  of  damage  allowed  plain- 
tiff was  $2,407.81  for  profits  it  would  have 
made  on  approximately  7,600  square  yards  of 
stone,  that  amount  having  been  sold  direct 
by  defendants  to  Oaffney  &  Long  or  the 
Gaffney  &  Liong  Construction  Company  in 
Chicago,  between  May  13  and  December  SI, 
1899.  The  fact  of  the  sales  was  undisputed, 
and  the  margin  of  profit  which  plaintiff 
would  have  made  as  found  by  the  trial  court 
was  sustained  by  the  evidence.  The  defense 
was  a  written  consent  given  by  plaintiff  on 
February  8,  1899,  in  following  words:  "Feb- 
ruary 8,  1899.  Wm.  Bannerman,  Esq.,  Supt 
of  Berlin  Quarry  Oo.,  Berlin,  Wis.  In  con- 
sideration of  certain  conditions,  we  hereby 
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agree  to  aUow  the  Berlin  Granite  Co.  tbe 
privilege  of  selling  to  Messrs.  Gaffney  & 
Long,  contractors  of  Chicago,  111.,  four  thou- 
sand (4,000)  yards  of  smooth  blocks,  six  In- 
ches deep,  and  between  (3,000)  and  (4,000) 
three  and  four  thousand  yards  of  common 
blocks,  this  on  old  deals  pending.  But  the 
price  to  Gaffney  &  Long  shall  not  be  less 
than  $1.90  per  yd.  f.  o.  b.  Chicago  for  6  inch 
smooth,  and  $1.12^  f .  o.  b.  cars  Berlin,  Wis., 
for  the  common  block.  W.  G.  Taylor  Co.  L. 
H.  Taylor,  Secy."  It  was  In  proof  that  this 
consent  was  granted  upon  the  understanding 
and  representation  that  Gaffney  &  Long  had 
worked  up  certain  prospectlre  private  Jobs 
of  paving,  as  distinguished  from  the  ordi- 
nary contracts  let  by  the  city  on  open  comi)e- 
tltlon,  and  that  they  held  an  nnezplred  con- 
tract with  defendants  for  stone.  The  court 
below  held  that  the  evidence  of  the  circum- 
stances and  purpose  of  this  contract  required 
a  construction  limiting  the  permitted  sales  to 
meet  such  purposes.  We  feel  constrained  to 
concur  with  this  view.  Hence  such  sales  as 
were  outside  of  this  consent  so  construed 
were  as  much  In  breach  of  plaintiff's  con- 
tract as  any  of  those  already  considered. 
When,  however,  we  come  to  examine  the  evi- 
dence, we  find  none  at  all  to  show  that  any 
of  the  stone  sold  to  Gaffney  &  Long,  either 
under  that  name  or  under  the  name  of  Gaff- 
ney &  Long  Construction  Company,  In  which 
they  continued  business,  were  shipped  or 
used  for  other  than  such  private  Jobs,  except 
as  to  that  used  under  publicly  let  contracts 
for  paving  Desplaines  street  from  Madison 
street  to  Van  Buren  street,  and  for  Twelfth 
street  from  Canal  street  to  Halstead  street 
All  tbe  rest  may  have  been  for  the  very  pur- 
pose covered  by  plaintiff's  consent,  and  It  is 
undisputed  that  defendants  sold  It  In  good 
faith  believing  that  to  be  the  case.  We  can- 
not escape  the  conclusion  that  plaintiff  has 
failed  to  prove  any  breach  of  the  contract  in 
this  connection  except  to  the  extent  of  the 
■tone  for  the  two  public  contracts  above 
mentioned,  upon  which  the  profits  at  the 
rates  adopted  by  the  court  would  have  ag- 
gregated only  $1,749.90.  As  a  result,  we 
must  hold  that  $657.82  of  this  item  was  er- 
roneous. 

5.  Another  element  of  damage  rests  upon 
failure  to  perform  a  distinct  contract  by  de- 
fendants to  sell  15,(X)0  square  yards  of  paving 
stone  to  plaintiff  to  fill  a  contract  for  the 
same  amount  which  it  had  made  to  sell  and 
deliver  to  the  Milwaukee  Electric  Railway  & 
Light  Company.  Plaintiff  having  communi- 
cated such  contract  to  defendants  In  April, 
1890,  and  ordered  the  stone  to  fill  It,  they 
accepted  the  order,  and  shipped  from  time 
to  time  about  half  the  quantity.  In  January. 
1900,  they  refused  to  ship  more,  on  the 
ground  that  plaintiff  had  failed  to  pay  some 
$600  then  due  for  stone  previously  shipped. 
They  thereupon  Informed  the  street  railway 
company  that  they  would  not  deliver  any 
more  on  plaintiff's  contract,  but,  if  that  con- 


tract were  canceled,  wonld  tbemsetres  deal 
directly  with  the  street  railway  company  and 
supply  what  it  needed.  Plaintiff  was  unable 
to  obtain  stone  elsewhere  to  deliver  upon  its 
contract,  aftd  the  street  railway  company 
therefore  canceled  it;  so  that  plaintiff  lost 
the  profits  It  would  have  made  on  tbe  re- 
mainder of  the  15,000  square  yards.  Plain- 
tiff's reason  for  not  paying  tbe  $600  for 
stone  shipped  was  its  claim  that  defendants 
were  indebted  to  it  in  a  stUl  larger  amoont 
upon  an  accounting  of  profits  upon  their 
sales  In  breach  of  their  contract,  whicb  claim 
It  now  appears  was  well  founded.  Tbe  find- 
ings of  the  trial  court  to  substantially  the 
foregoing  effect  are  not  antagonized  to  any 
clear  preponderance  of  evidence,  although 
there  Is  much  dispute  as  to  some  of  them. 
The  conchision  of  liability  for  the  profits 
lost,  namely,  the  difference  between  defend- 
ants' price  to  plaintiff  plus  expenses  of  de- 
livery and  tbe  selling  price  to  the  street  rail- 
way company.  Is,  of  course,  irresistible. 

6.  The  next  Item  of  damage  allowed  is 
$684,  the  profits  plaintiff  would  Iiave  made 
on  1,800  square  yards  of  stone  whicb  it  had 
opportunity  to  sell  to  one  Kelley,  but  was 
unable  to  because  defendants  rejected  its  or- 
der therefor,  made  October  26th,  for  dellveiy 
November  16th.  In  order  to  sustain  this 
Item  of  damage  the  court  must  have  held 
that  the  contract  not  only  forbade  defendants 
from  selling  stone  to  others,  but  also  re- 
quired them  to  sell  to  plaintiff  all  tbat  it 
should  order  tor  actual  sales  made  by  It.  at 
least  up  to  the  output  of  defendantaf  quarry; 
otherwise  there  was  no  breach  In  refusing  to 
accept  this  order.  We  shall  not  deem  it 
necessary  to  resolve  this  somewhat  donbtfnl 
question.  Conceding,  arguendo,  sucb  con- 
struction, it  is  entirely  obvious  that  tbe  de- 
fendants did  not  agree  to  sell  plalntUf  any- 
thing except  the  output  of  their  quarry  as 
ordinarily  operated  with  reasonable  diligence. 
The  latter  could  therefore  suffer  no  more 
loss  than  the  profits  to  result  from  a  resale 
by  it  of  all  that  stone.  If  defendants  had 
sold  It  all  to  some  one  else,  and  plaintlfr  had 
also  taken  orders  su£ScIent  to  absorb  it  all, 
it  could  not  recover  difference  between  con- 
tract and  market  price  upon  that  sold  by 
defendants,  and  in  addition  recover  differ- 
ence between  contract  price  and  sale  price 
on  that  for  which  the  plaintiff  bad  taken 
orders.  That  would  obviously  be  duplication 
of  the  damages  actually  suffered.  Now, 
while  the  trial  court  has  found  that  defend- 
ants could  have  produced  the  stone  to  fill 
this  order  for  Kelley  after  October  26th,  and 
while  that  -finding  is  perhaps  supported  by 
some  evidence,  it  is  perfectly  clear  that  they 
could  not  have  produced  stone  to  fill  that 
order,  and  also  those  accepted  by  tbemaelvea, 
on  which  they  have  already  been  charged 
with  damages.  The  late  deliveries  to  the 
Gaffney  &  Long  Construction  Company,  and 
the  required  deliveries  to  the  street  laQway 
company  which  they  did  not  make^  bat  oa 
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whicb  tbey  hare  been  charged  for  loes  of 
proflta,  would  by  tbe  clearest  evidence  have 
more  than  exhausted  all  they  could  produce 
within  the  contract  term.  The  order  taken 
from  Kelley  only  aerres  to  prove  that  plaintiff 
conld  have  sold  so  much  of  the  stone  that 
defendants  disposed  of  elsewhere.  When, 
however,  it  receives*  the  profits  It  could  have 
made  on  that  stone,  it  Is  fully  compensated. 
We  bold,  therefore,  that  this  Item  of  damage 
\ras  not  recoverable  In  addition  to  the  other 
allowances. 

The  result  of  tbe  foregoing  Is  tiiat  the 
trial  court  erroneously  allowed  $1,391.32  of 
damages,  which,  with  Interest  from  com- 
mencement of  suit,  July  7,  1900,  to  date  of 
findings,  January  10,  1903,  has  entered  Into 
tbe  judgment,  which  therefore  Is  Improperly 
BwoUeu  to  the  extent  of  $1,597.39. 

The  judgment  Is  modified  by  reducing  tbe 
damages  therein  awarded  to  $2,210.49,  and 
the  total  to  $2,487.14,  and  as  so  modified  is 
affirmed;  appellants  to  recover  costs  in  this 
court 


STATE  ex  rel.  HUNT  v.  STAFFORD. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

■LECTIONS— RIGHT     TO     NOMINATB    BT    MASS 
CONVENTION— IMPLIED   REPEAL. 

LLaws  1893,  p.  310,  c.  249,  applying  only 
to  Milwaukee  county,  was  entitled  An  act  to 
reculate  caucnsea  and  conventions."  Laws 
1893,  p.  391,  c.  288,  passed  a  few  days  later, 
was  entitled  "An  act  to  consolidate  and  revise 
the  statutes  •  •  •  relating  to  general  elec- 
tions •  •  •  and  to  secure  the  secrecy  and 
purity  of  the  ballot,"  etc.  Most  of  this  act  re- 
aopeared  as  Rev.  St  1898,  {{  12-94J;  section 
SO  providing  that  candidates  voted  for  at  gen- 
eral elections  might  be  nominated  at  a  con- 
tention consisting  of  an  organized  assemblage 
of  electors,  and  section  31  providing  for  certi- 
^ing  "nominations  made  by  a  convention." 
Laws  1897,  p.  691,  c.  312,  was  entitled  "An 
act  to  regulate  the  nomination  of  candidates," 
and  related  to  "caucuses  and  meetings  of  po- 
litical parties  commonly  called  caucuses." 
This  act  was  continued  in  a  modified  form  as 
Rev.  St  1898,  c.  5,  §S  lla-lli,  the  title  of 
that  chapter  being  changed  by  the  insertion  of 
the  word  "caucuses."  Laws  1899,  p.  624,  c. 
341,  was  entitled  "An  act  relating  to  caucuses, 
and  amending  sections  11a  to  section  Hi  in- 
clusive of  chapter  6  of  the  Statutes  of  1898." 
Every  section  of  the  act  pertained  to  caucuses, 
and  no  reference  was  made  to  Rev.  St  1898, 
a  30,  31,  nor  to  sections  40,  41,  relating  to 
official  ballots,  and  the  voting  and  counting 
thereof.  Section  1  of  this  act  provided  that 
caucuses  and  meetings  of  political  parties  to 
nominate  candidates,  and  all  meetings  for 
nominating  candidates  or  choosing  delegates 
to  conventions,  "commonly  called  caucuses," 
nnless  held  under  the  act,  were  unlawful,  and 
no  party  should  have  its  ticlcet  placed  on  the 
official  ballot  or  canvassed  nnless  its  nomina- 
tions were  made  in  accordance  with  the  act 
The  act  contained'  a  general  repealing  clause. 

ihe  next  day  after  the  act  was  approved, 
Laws  1899,  p.  610,  c.  349,  was  approved, 
amending  certain  sections  of  Rev.  St  1898,  re- 
lating to  ofiScial  ballots,  but  not  mentioning 
sections  30,  31,  40,  41.  On  this  day  another 
act  was  approved  amending  section  30,  but 
■caving  it  still  authorizing  nominations  by  mass 
conventions.      Laws    1901,    p.    665,    c    4S7, 


amended  Rev.  St  1S9S,  {S  36.  37.  8&  40.  but 
did  not  refer  to  sections  30,  31,  or  41.  Heli^ 
that  the  right  to  nominate  by  mess  conventions 
as  authorised  by  Rev.  St  1898,  ^  80,  was  not 
taken  away  \sy  Laws  1899,  p.  624,  c.  841. 

Appeal  from  Circuit  Court,  Adams  County; 
Chas.  M.  Webb,  Judge. 

Quo  warranto  by  tbe  state  of  Wisconsin,  on 
the  relation  of  Kben  S.  Hunt,  against  Bar! 
Stafford.  Judgment  for  respondent  and  re- 
lator appeals    Aflltmed. 

This  is  an  action  of  qno  warranto  brought 
to  determine  the  right  to  the  office  of  sheriff, 
of  Adams  county,  under  chapter  149  of  the 
Revised  Statutes  of  1898,  commenced  January 
7,  1903.  The  cause,  being  at  issue,  was  tried 
by  tbe  court,  and  at  the  close  of  the  trial  tbe 
court  found  as  matters  of  fact,  in  effect:  (1) 
That  July  10,  1902,  the  relator  was  and  since 
has  been  a  resident,  citizen,  freeholder,  quali- 
fied elector,  and  a  Republican  in  tbe  county, 
eligible  to  bold  the  office  of  sheriff  therein. 
(2)  That  on  the  day  named  the  relator  was 
nominated  for  sheriff  by  tbe  Republican  con- 
vention of  that  county,  duly  called  and  com- 
posed of  delegates  duly  chosen  by  caucuses 
duly  called  and  held  for  the  several  towns  in 
the  county,  to  be  voted  for  at  the  general  elec- 
tion in  November,  1902.  (3)  That  there  are 
17  towns  In  Adams  county,  but  no  dty  or  vil- 
lage nor  any  dally  newspaper.  (4)  That  no 
Democratic  caucuses  were  called  or  held  In 
tbe  county  for  1902,  for  the  nomination  of 
delegates  to  sit  In  a  Democratic  convention  to 
nominate  candidates  for  county  offices  to  be 
voted  for  at  the  general  November  election  for 
1902,  and  never  at  any  time  within  the  10 
years  last  past  had  any  Democratic  caucuses 
been  called  or  held  in  that  county.  (5)  That 
pursuant  to  notice  duly  published  in  a  weekly 
newspaper,  the  Democratic  party  of  tbe  coun- 
ty, on  August  30, 1902,  called  a  mass  conven- 
tion of  that  party  for  the  nomination  of  candi- 
dates for  the  several  county  offices  for  the 
county,  including  member  of  assembly,  to  be 
voted  for  at  the  general  November  election  for 
1902;  that  such  convention  was  called  and  no- 
tice given  by  the  duly  authorized  Democratic 
county  committee;  that  at  the  time  and  place 
mentioned  in  such  notice,  and  pursuant  there- 
to, lawful  Democratic  voters  from  seven  of 
said  towns,  in  pursuance  of  such  notice,  as- 
sembled in  convention,  and  the  same  was  duly 
organized,  with  a  chairman  and  secretary  and 
tellers  and  other  officers,  and  by  ballot  nomi- 
nated a  candidate  for  each  of  the  several  coun- 
ty offices,  Including  member  of  assembly,  ap- 
pointed a  committee  to  represent  the  party  in 
the  county,  and  exercised  the  powers  and  per- 
formed the  duties  of  a  convention  composed 
of  delegates  chosen  at  caucuses;  that  the  de- 
fendant was  unanimously  nominated  by  such 
mass  convention  for  the  office  of  sheriff;  that 
such  convention  was  composed  of  twenty-eight 
Democrats  from  the  seven  towns  represented, 
and  one  not  located  in  any  particular  town. 
(6)  That  at  tbe  dose  of  such  convention  ft 
certificate  in  writing  duly  signed,  executed 


Digitized  by 


Google 


§23 


97  NORTHWESTERN  RKPORTEB. 


and  rerlflcd  bjr  tlie  presiding  officer  aad  tec- 
retary  thereat,  $m  required  by  sectloii  31,  Rer. 
at.  180S,  and  other  prorUiona  at  law,  was  dolj 
made  and  filed  witb  the  county  clerk  October 
14, 1902.  (7)  That  tbe  Republican  county  con- 
reoUon  duly  caused  to  be  made  and  filed  ita 
certificate  of  nomlrmtlona  for  conoty  offlcera 
wltb  (be  county  clerk  In  the  form  and  manner 
and  time  required  by  law.  (S)  That  neither 
the  Froblbltlon  party  nor  any  other  iiarty,  ex- 
cept the  Republican  party,  called  or  held  any 
caucuses  In  the  county  for  1902  for  the  elec- 
tion of  delegates  to  a  county  convention  for 
t^ie  nomination  of  candidates  for  the  sereral 
county  offices  to  be  voted  for  at  the  general 
election  In  1902;  that  the  Prohibition  party 
therein  did,  pursuant  to  notice,  nominate  a 
full  ticket  for  county  officers.  Including  mem- 
ber of  assembly,  to  be  voted  for  at  that  elec- 
tion, and  filed  Ita  certificate  of  nominations  as 
required  by  law.  (9)  That  pursuant  to  such 
three  certificates  the  county  clerk  caused  to 
be  made  and  published,  as  required  by  law,  a 
notice  of  election  and  Information  to  voters, 
having  thereoil  for  sheriff  In  the  proper  col- 
umns the  names  of  the  relator  and  the  defend- 
ant and  the  Prohibition  candidate,  together 
with  a  full  list  In  the  proper  columns  of  all 
candidates  of  the  three  parties  for  county 
offices,  including  member  of  assembly.  (10) 
That  at  the  time  and  in  the  manner  and  form 
required  by  law  the  county  clerk  duly  pre- 
pared the  official  ballot  for. the  general  Novem- 
ber, 1902,  election,  having  thereon  In  due  form 
and  In  the  proper  columns  the  names  of  the 
candidates  of  the  several  parties  so  certified 
to  him,  including  the  several  candidates  for 
sheriff,  and  duly  caused  to  be  printed  and  dis- 
tributed the  sample  ballots  provided  by  law, 
and  caused  to  be  printed  and  furnished  for 
use  at  snid  election  said  official  ballots  at  the 
time  and  In  the  manner  and  form  required  by 
law;  that  In  said  notice  of  election  and  in- 
formation to  voters,  sample  ballots,  and  upon 
all  of  sold  ofilclal  ballots  for  the  office  of  sher- 
iff, in  the  Democratic  column,  was  the  name 
of  the  defendant,  in  the  Republican  column 
the  name  of  the  relator,  and  In  the  Prohibition 
column  the  name  of  Its  candidate.  (11)  That 
the  relator  and  the  public  generally  rend  such 
notices  and  knew  all  the  facts  stated  for  some 
two  months  prior  to  the  election  In  November, 
1002,  and  took  part  in  the  campaign,  without 
making  any  claim  that  the  nomin.itlon  of  the 
'Democratic  or  the  Prohibition  party  was  Ir- 
regular or  unlawful,  and  took  no  action  or  pro- 
ceeding in  court  or  otherwise,  and  made  no 
pniiest  to  the  county  clerk  or  otherwise 
nj^Miiist  placing  the  defendant's  name  in  the 
Democratic  column  upon  the  official  ballot, 
nor  agnlnst  placing  the  name  of  the  Prohlbi- 
tloa  candidate  thereon.  (12)  That  at  said  elec- 
tion the  relator  received  717  votes  for  the  office 
of  shci-iff,  and  the  defendant  received  835 
votea  for  that  otllce,  and  the  Prohibition  can- 
didate received  31  votes  for  that  office— that 
is  to  say,  the  defendant  had  a  majority  of  87 
votes  and  a  plurality  of  118  votes,  of  which 


less  tlian  717  were  written  o 
That  after  such  election,  ai 
tn  the  manner  required  by  1 
sheriff  were  duly,  counted 
required  by  law  without  an 
relator  or  any  one,  and  a 
tlon  in  due  form  as  requirei 
issued  to  the  defendant  for 
iff,  and  be  duly  took  the  < 
gave  the  requisite  bond  anc 
sherlfT,  as  required  by  law, 
the  discharge  of  his  duties  i 
has  since  continued  to  do 
votes  cast  for  sheriff  for  th 
named  were  only  39  less  1 
cast  for  the  four  several  c 
emor  at  that  election,  (15) 
tlian  the  whole  numl>er  of 
county  for  President  in  19 
maUy  years  the  Democratic 
ty  had  been  very  small,  as 
Ing  more  than  about  one-f 
(17)  That  the  Democratic  n 
held  was  pursuant  to  the 
publican  and  Democratic  i 
mittees,  to  the  effect  that 
such  mass  conventions  hai 
away  by  chapter  341,  p.  62^ 
and  20)  That  the  defendant 
dent,  citizen,  freeholder,  and 
ty  and  was  and  is  qualified 
of  sheriff,  and  that  he  was  t 
out  fraud  and  in  the  belief 
legal  and  according  to  la' 
secretary  of  the  Democratic 
gust  80,  1902,  mentioned,  v 
ty  clerk  of  the  county. 

And  as  conclusions  of  la-v 
in  effect,  that  the  835  vote 
fendant  for  the  office  of  si 
and  lawfully  cast,  and  leg 
canvassed  and  counted  for  1 
that  the  defendant  was  law: 
November  election  of  1902 
sheriff  for  that  county  for  t 
the  first  Monday  of  January, 
vote  of  118;  that  the  defe 
the  duly  elected,  qualified, 
of  the  county,  and  is  duly 
form  the  duties  and  enjoy 
said  office  for  the  regular  t 
first  Monday  in  January,  1 
fendant  is  not  guUty  of  usu 
into  or  unlawfully  holding 
office  of  sheriff,  and  is  enl 
dismissing  said  complaint  u] 
for  his  costs  of  this  action— 
meut  accordingly.  From  th 
tered  upon  such  findings,  i 
this  appeaL 

Lamoreux  &  Park  and  '\ 
T.  Pray,  of  counsel),  for  aj 
&  Braseau  and  Oorrlgan  A 
■pondent 

CASSODAT,  C.  J.  (after 
It  is  urged  on  the  put  o: 
the  Democratic  mass  conve 
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lated  the  defendant  u  Its  candidate  for 
lerlff,  -warn  an  onlawfal  gathering,  held  In 
lolatlon  of  chapter  841,  p.  624,  Laws  1889; 
lat,  being  tmlawfal,  tbere  was.  In  fact  and 
lw,  no  nomination  made  by  that  convention, 
d4  consequently  that  the  ballots  cast  for 
le   defendant   were  lmproi>erly   canvassed 
ad  should  be  disregarded.     Omitting  what 
I  not  here  applicable,  the  iMirtlcnlar  provl- 
ions  of   the   act  relied  npon  declare   that 
cancnsea  and  meetings  of  political  parties 
eld  for  the  purpose  of  nominating  candl- 
ates  or  choosing  delegates  to  assemble  in 
onventlon  to  nominate  any  person  for  any 
ubllc  office,  to  be  voted  for  at  any  general 
•    •    election    •    •    •    and  all  meetings 
or  nominating  candidates  or  choosing  dele- 
ates  to  conventions  to  nominate  candidates 
o  be  voted  for  at  such  elections,  commonly 
nlled  caucuses  unless  held  under  the  pro- 
rlslons  of  this  act,  are  hereby  declared  to  be 
inlawful,  and  no  political  party  shall  have 
ts  political  ticket  placed  npon  the  official 
tallot,  or  canvassed  at  sach  election,  mtless 
:he  nomination  of  its  candidates  are  made 
in  accordance  with  the  provisions  of  this 
act"     These  provisions  are  claimed  to  be 
mandatory  and  constitutional,  and  that  they 
were  improperly  disregarded   by   the  trial 
court.    Counsel  for  the  defendant  malce  two 
answers  to  such  contention.    One  is  to  the 
effect  tliat  if  the  act  must  be  construed  as 
claimed  on  the  part  of  the  relator,  then  that 
it  is  repugnant  to  the  constitutional  right 
secured  to  every  "qualified  elector"  to  vote 
"by  ballot"  for  sheriff  and  other  county  offi- 
cers, and  by  implication  prohibits  the  Legis- 
lature from   "excluding  fr<nn  the  right  of 
suffrage"  any  "qualified  elector"  except  for 
crime.    Sections  1,  8,  6,  art  3,  Const,  and 
section  4,  art.  0,  Const    The  other  answer 
Is  to  the   effect  that  the  whole  act,  when 
btlrly  coneidered,  only  relates  to  the  election 
of  delegates  and  caucus  conventions,  and  has 
no  reference  to  mass  conventions,  such  as 
nominated  the  defendant,  and  that  this  is 
especially  so  when  considered  in  the  light  of 
other  legislation  on  the  subject    Such  legis- 
lation seems  to  have  commenced  in  1893.    In 
that  year  the  Legislature  passed  an  act  en- 
titled "An  act  to  regulate  caucuses  and  con- 
ventions," applicable  however,  only  to  Mil- 
waukee connty,  chapter  249,  p.  810,  Laws 
1893.    A  few  days  afterwards  the  same  Leg- 
islature passed  an  act  entitled  "An  act  to 
consolidate  and  revise  the  statutes  of  the 
■tate,  relating  to  general  elections,  the  con- 
duct, canvas  and  returns  of  the  same,  and 
to  secure  the  secrecy  and  purity  of  the  ballot, 
and  for  other  purposes."    Most  of  that  act 
Is  still  In  force,  as  will  be  found  by  reference 
to  sections  12-94J,  Rev.  St  1898.     Chapter 
2S8,  p.  391,  Laws  1883.     Two  years  after- 
wards anotiier  act  was  passed  entitled  "An 
act  to  regulate   the   nomination  of  candi- 
^tes,"  applicable,  however,  only  to  Milwau- 
kee county.    Two  years  afterwards  another 
act  was  passed  entitled  "An  act  to  regulate 


the  nomination  of  candidates,"  and  related 
to  "caucuses  and  meetings  of  political  par- 
ties •  ♦  •  commonly  called  caucuses." 
Chapter  812,  p.  691,  Laws  1897.  That  ap- 
pears to  have  been  the  first  act  regulating 
such  caucuses  and  political  meetings  outside 
of  Milwaukee  county.  That  act  was  con- 
tinued, in  a  modified  form,  as  sections  11a  to 
111  of  chapter  5  of  the  Revised  Statutes  of 
1898.  The  title  of  that  chapter  had  pre- 
viously been,  "Of  Electors  and  General  Elec- 
tions," but  by  'reason  of  the  new  act  relating 
to  such  "caucuses"  the  title  was  changed  In 
the  revision  of  1898  so  as  to  read,  "Of  Cau- 
cuses, EHectors  and  General  Elections."  Such 
were  the  general  drcumstancea  under  which 
chapter  341,  p.  624,  Laws  1889,  was  enacted. 
The  significance  of  that  act  is  expressed  in 
its  title,  which  Is,  "An  act  relating  to  caucus- 
es, and  amending  sections  11a  to  section  111 
Inclusive,  of  chapter  6  of  the  Statutes  of 
1898."  As  appears  from  the  above  quotation 
from  the  first  section  of  the  act,  it  deals 
with  "caucuses  and  meetings  of  poUtical  par- 
ties •  •  ♦  commonly  called  caucuses." 
It  defines  caucuses,  and  prescribes  the  man- 
ner of  calling  them  and  the  length  of  time 
they  shall  be  held  open.  Section  1.  Every 
political  party  desiring  to  nominate  candi- 
dates as  therein  provided  Is  required  to  do 
so  in  the  mannw  therein  prescribed.  Section 
2,  Id.  It  requires  the  respective  committees 
to  determine  when  and  where  the  conventlonB 
of  the  political  party  It  represents  shall  be 
held,  and  also  the  day  upon  which  the  cau- 
cuses of  such  political  party  shall  be  held. 
Section  2,  Id.  Every  section  of  the  act  per- 
tains to  caucuses.  At  all  caucuses  held  un- 
der the  provisions  of  the  act  all  votes  are  to 
be  by  ballot  The  dntiea  of  caucus  officers 
and  the  canvass  of  votes  cast  at  caucuses, 
and  the  manner  of  certifying  the  result  &re 
prescribed,  and  punishment  for  bribery  and 
failures  of  duty  Is  provided.  The  act  only 
provides  for  the  amendment  of  the  provistons 
of  the  statutes  relating  to  caucuses.  Chapter 
341,  p.  624,  Laws  1889,  made  no  reference  to 
section  80  of  the  Revised  Statutes  of  1898, 
which  provides  that  "candidates  to  be  voted 
for"  at  general  elections  "may  be  nominated 
*  *  *  by  a  convention  or  primary  meet- 
ing held  for  the  purpose,  consisting  of  an 
organized  assemblage  of  electors,"  and  so  it 
makes  no  reference  to  section  31  of  the  Re- 
vised Statutes  of  1898,  which  provides  for 
certifying  the  result  of  "nominations  made 
by  a  convention";  nor  does  it  make  any 
reference  to  section  40  of  the  Revised  Stat- 
utes of  1898,  prescribing  the  form  of  official 
ballots,  nor  section  41,  providing  for  the  prep- 
aration of  official  ballots  and  the  voting  and 
the  counting  of  the  same.  True,  the  twelfth 
section  of  chapter  841,  p.  628,  Laws  1889. 
expressly  repeals  the  nine  sections  of  the 
Revised  Statutes  of  1898  relating  to  caucuses, 
thereby  amended,  and  also  repeahi  all  acts 
and  parts  of  acts  in  conflict  with  the  pro- 
visions of  that  act;  and  It  la  claimed  that 
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secUoiu  80  and  31,  and  40  and  41,  of  the 
Reviaed  Statutea  of  1898,  mentioned,  are  to 
a  certain  extent  In  conflict  with  the  flrat 
section  of  that  chapter,  wherein  It  declarea 
that  "no  political  party  shall  have  Ita  political 
ticket  placed  upon  the  official  ballot  or  can- 
vassed at  snoh  election,  unless  the  nomina- 
tion of  its  candidates  are  made  In  accordance 
with  the  provisions  of  this  [that]  act"  If 
the  act  la  confined  to  "all  meetings  for  nom- 
inating candidates  or  choosing  delegates  to 
conventions  to  nominate  candidates  to  be  vot- 
ed for  at  such  elections,  commonly  called 
caucuseB,"  then  there  la  no  such  conflict 
On  the  other  band,  If  it  Is  to  have  the  broad 
and  sweeping  construction  contended  for  by 
counsel  for  the  relator,  and  does  Include  such 
mass  conventiona  as  nominated  the  defendant 
then  there  is  much  force  In  the  contention. 

But  there  are  other  reasons  why  the  act 
should  not  have  such  broad  construction. 
The  next  day  after  the  Governor  approved 
chapter  841,  p.  624,  Laws  1899,  be  approved 
another  act,  entitled  "An  act  relating  to  the 
form  of  official  ballots  for  general  elections, 
and  amending  sections  37,  38,  40,  51,  52  and 
subdivisions  1  and  8  of  section  57  of  the 
Wisconsin  statutes  of  1898,"  being  chapter 
849,  p.  840,  Laws  1899.  If  sections  30,  31, 
and  41  of  the  Revised  Statutea  of  1898,  men- 
tioned, are  to  be  regarded  as  amended  by 
Implication,  as  claimed  by  counsel  for  the 
relator,  then  it  is  singular  that  no  reference 
was  therein  made  to  either  of  those  sections 
in  a  chapter  expressly  amending  six  other  leo- 
tlons  of  the  Revised  Statutes  of  1898  upon 
the  same  subject  If  the  contention  of  coun- 
sel for  the  relator  is  correct,  it  la  still  more 
singular  that  on  the  next  day  after  the  Gov- 
ernor approved  of  chapter  841,  p.  624,  Laws 
1899,  he  approved  of  another  act  wherein  I 
section  30  of  the  Revised  Statutes  of  1898 
was  expressly  amended  by  changing  the 
word  "two"  In  the  latter  part  of  the  section 
to  "one"  (being  section  2,  c.  351,  p.  650, 
Laws  1899),  leaving  the  section  to  continue  to 
declare,  as  before,  that  "candidates  to  be 
voted  for  at  the  elections  to  which  this  title 
applies  may  be  nominated  •  •  •  by  a 
convention  or  primary  meeting  held  for  the 
purpose,  consisting  of  an  organized  assem- 
blage of  electors."  Two  years  after  that  en- 
actment the  Legislature  passed  an  act  en- 
titled "An  act  to  amend  sections  36,  37.  38 
and  40  of  the  Statutes  of  1808,  as  amended 
by  chapter  349  of  the  Laws  of  1899,  relating 
to  the  form  of  otHcial  ballots  for  general 
elections,"  being  chapter  457,  p.  665,  Laws 
1901;  and  yet  no  reference  was  made  therein 
to  sections  30,  31,  or  41  of  the  Revised  Stat- 
utes of  ISOS.  Besides,  In  construiiiK  a  stat- 
ute, regard  is  to  be  had  to  its  purpose  and 
object  One  of  the  objects  of  such  caucus 
statutes  manifestly  was  to  secure  to  every 
political  party  having  1  per  cent  of  the  en- 
tire vote  cast  in  the  county  a  place  on  the 
official  ballot  for  the  election  of  county  offi- 
cera.    The  statute  goes  further,  and  "in  case 


of  a  division  in  any  poUt 
claim  by  two  or  more  facti< 
same  party  name,"  provU 
■ecurlng  a  place  on  the  offlc 
of  such  factions.  Section  ; 
In  the  case  at  bar  there  wa 
of  the  Democratic  party  i 
Nor  was  there  any  contri 
official  ballot.  That  ballot 
the  county  clerk  In  the  forn 
ner  prescribed  by  law.  1 
relator  was  upon  It  as  the 
date  for  sheriff,  and  the 
fcndant  was  upon  it  as  the 
didate  for  sheriff.  All  pan 
ors,  apparently,  were  satlsi 
dal  ballot  as  thus  prepared 
use  at  the  election.  The  d 
not  only  a  plurality  of  118 
majority  of  87  of  all  Totet 
Upon  the  facts  found,  wc 
mass  conventions  provided 
of  the  Revised  Statutes  c 
abolished  by  chapter  341,  p. 
of  1899,  and  that  the  name 
was  properly  on  the  ofBc 
candidate  of  the  Democra 
office  of  sheriff,  and  he  wae 
Qualified  as  such  sheriff.  ' 
necessary  to  consider  wlie 
p.  624,  of  the  Laws  of  1899 
constitutional  if  construed 
on  the  part  of  the  relator. 
The  Judgment  of  the  cii 
firmed. 


rosHA  T.  PROSs: 

(Supreme  Oonrt  of  Wlsconrii 

BTATUTB  OP  FRAUDS— DEB 
PAYMENT  OP  PROMISEE'S 
—EXPLANATION— PAROL  ET 
AND  SATISFACTION— AUTH( 
KEY  —  OKNERAL  RBTAINI 
SHOWING  AUTHORITY-rSP 
EVIDENCE  —  TRIAL  —  HAR: 
8TRUCTI0N8-JUDGMENT. 

1.  Where  the  theory  of  ai 
defendant  had  contracted  w: 
to  discharge  defendant's  ind 
person  by  paying  certain  del 
mciuding  one  to  plaintiff,  an 
tract  between  defendant  am 
did  not  fully  specify  all  the 
of,  It  was  proper  to  receive 
to  what  debts  defendant  did 

2.  An  oral  agreement  wh 
parties  agrees  with  the  othe 
to  a  third  person  is  not  in-v 
to  answer  for  the  debt  defai 
of  another. 

3.  Where  plaintiff  daime 
had  agreed  with  another  to 
to  plaintiff  from  the  other, 
to  defendant  while  on  the  i 
pose  of  giving  him  an  opporti 
ing  the  alleged  agreement  w« 
eluded,  the  error  was  cured 
sequcntly  permitting  defend; 
his  denial,  and  explain  tl 
which  it  waa  claimed  he  had 
debt. 

4.  Where  the  defense  was 
isfaction  between  the  attorn 

Y  2.  See  Frauds,  Statut*  ot,  vo 
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tion.  it  waa  proper  to  exclude  the  testimony  of 
defendant's  attorney  as  to  interviews  between 
himself  and  plaintifTs  attorney  respecting  the 
settlement.  It  appearing  that  the  interviews 
'were  in  the  absence  of  plaintiff  and  her  agents, 
and  there  being  notliing  to  show  that  the  in- 
4]iiiry  related  to  matters  withia  the  authority 
of  the  attorney. 

5.  Refusal  of  the  trial  court  to  admit  certain 
evidence  was  cored  by  its  snbseqaent  admis- 
sion. 

6.  An  attorney  has  no  anthority  under  a  gen- 
eral retainer  to  bind  his  client  by  an  attempted 
accord  and  satisfaction. 

7.  Where  defendant  relies  on  an  alleged  ac- 
cord and  satisfaction  entered  into  on  behalf  of 
plaintiff  by  her  attorney,  it  is  incumbent  on 
defendant  to  show  that  the  attorney  had  ex- 
press authority  to  make  the  settlement. 

8.  Where  defendant  claimed  an  accord  and 
satisfaction  between  him  and  plaintiff's  attor- 
ney, and  plaintiff  and  her  agents  denied  that 
the  attorney  bad  any  authority  to  effect  a  set- 
tlement, but  the  attorney  testified  that  he  had 
conferred  with  the  agents  as  to  the  settlement 
before  it  was  executed,  it  was  proper  to  sub- 
mit to  the  jury  in  a  special  verdict  the  ques- 
tion as  to  the  attorney  s  authority. 

9.  In  an  action  on  one  of  a  series  of  note* 
given  on  a  purchase  of  land,  a  stipulation  waa 
made  between  the  attorneys  to  the  effect  that 
in  consideration  of  the  payment  of  a  certain 
sum  by  defendant  the  case  should  be  dismissed 
as  to  him,  continuing,  however,  as  against  an- 
other defendant,  and  that  in  consideration  of 
such  payment  plaintiff  waived  all  claims 
againft  the  defendant  as  to  whom  dismissal 
-was  had.  Thereafter  plaintiff  sued  such  de-' 
fendant  oa  the  balance  of  the  notes,  and  it 
appeared  that  she  had  promptly  condemned 
the  act  of  her  attorney  as  unauthorized.  Held, 
that  plaintiff's  retention  of  the  amount  paid  by 
defendant  at  the  time  of  the  settlement  was 
not  a  ratification  thereof. 

10.  No  error  can  be  assigned  on  the  trial 
court's  failure  to  give  instructions  on  the  bar- 
den  of  proof,  where  no  such  instructions  were 
requested. 

11.  Where  the  payee  of  several  notes  given  in 
the  same  transaction  sued  on  one,  and  the  suit 
was  dismissed  on  payment  to  her  attorney  of  a 
c-ertaiu  sum,  and  in  a  suit  by  her  on  all  the  oth- 
er notes  it  was  found  that  such  payment  did  not 
amount  to  an  accord  and  satisfaction,  because 
her  attorney  bad  had  no  authority  to  make  the 
settlement,  defendant  was  not  entitled  to  a 
restitution  of  the  amount  paid  in  the  settle- 
ment, bat  plaintiff  was  entitled  to  have  it  cred- 
ited on  the  amount  due  her  on  all  the  notes. 

Appeal  from  dicnlt  Court,  Langlade  Cona- 
ty;  John  Goodland,  Judge. 

Action  by  Kate  Mitchell  Fosha  against  J. 
W.  Prosser  and  Timothy  O'Donnell.  From  a 
Judgment  in  favor  of  plalntltC,  defendants  ap- 
peal.   Modified,  and  as  modified  affirmed. 

This  is  an  action  to  recover  on  two  promis- 
sory notes  executed  hj  the  defendant  Prosser 
to  the  plaintiff,  one  for  $200  and  the  other 
for  $245,  both  bearing  date  of  August  19, 
1801.  The  notes  were  given  as  a  part  of  the 
purchase  price  of  a  lot  in  the  city  of  Antlgo. 
At  the  time  of  the  execution  of  the  notes  re- 
spondent executed  a  land  contract  whereby 
she  agreed  upon  the  payment  of  the  notes 
to  convey  the  land  to  J.  W.  Prosser,  one  of 
the  defendants.  Prosser  took  possession  of 
the  premises  and  occupied  them  for  a  livery 
business.  In  the  month  of  March,  1893,  the 
defendant  O'Donnell  purchased,  for  a  con- 
sideration of  12,000,  a  one-half  Interest  In  the 


livery  business  and  property.  Including  the 
real  estate.  $1,625  was  to  be  applied  on 
other  debts  of  Prosser  and  the  balance  on 
these  notes.  At  this  time  there  were  three 
notes  due  respondent  from  J.  W.  Prosser. 
On  the  2l8t  of  September,  1893,  the  partner- 
ship between  Prosser  and  O'Donnell  was  dis- 
solved, O'Donnell  purchasing  the  whole  busi- 
ness, including  the  lot  purchased  from  re- 
spondent. Respondent  brought  action  on  one 
note  for  $200  against  Prosser  and  O'Donnell, 
January  14,  1896,  in  the  municipal  court  of 
Langlade  county,  and  recovered  Judgment 
therein.  An  appeal  was  taken  to  the  circuit 
court,  where  while  the  suit  was  pending  the 
following  stipulation  was  made:  "It  Is  here- 
by stipulated  by  and  between  the  plaintiff 
and  the  defendant,  Timothy  O'Donnell,  that 
In  the  consideration  of  the  payment  of  seven- 
ty-five dollars  ($75.00)  and  the  disbursements 
of  the  action  by  the  said  defendant,  Timothy 
O'Donnell,  that  this  case  Is  hereby  settled 
and  dismissed  as  to  the  said  Timothy  O'Don- 
nell, defendant,  and  without  prejudice  to  the 
plaintiff  to  enter  Judgment  against  the  de- 
fendant, J.  W.  Prosser,  the  action  not  being 
dismissed  as  against  him.  It  Is  also  under- 
stood and  agreed  and  stipulated  that  In  con- 
sideration of  said  settlement  by  said  Timothy 
O'Donnell,  defendant,  that  the  plaintiff,  Kate 
Fosha,  waives  all  other  and  further  claims 
she  may  have  against  the  said  Timothy 
O'Donnell  but  without  prejudice  to  the  plain- 
tiff as  to  any  further  claims  of  any  nature 
she  may  have  against  the  defendant,  J.  W. 
Prosser.  Dated  this  23rd  day  of  August,  A. 
D.  1899.  J.  H.  Trever,  Attorney  for  Plaintiff. 
T.  W.  Hogan,  Attorney  for  Defendant.  Tim- 
othy O'Donnell."  The  $75  was  paid  by  appel- 
lant O'Donnell  and  was  received  by  respond- 
ent from  her  agent.  Mitchell,  who  received 
It  through  her  attorney.  She  still  has  the 
same  In  her  possession. 

Respondent  asserts  that  she  had  no  per- 
sonal knowledge  or  information  of  the  con- 
tents of  the  stipulation,  and  understood  It  was 
to  settle  no  more  than  the  note  then  In  litiga- 
tion, and  asserts  that  she  was  so  Informed  by 
her  attorney  who  signed  It  for  her. 

The  Jury  found  that  appellant  agreed  to 
pay  the  notes  In  question  as  part  of  the  con- 
sideration of  the  purchase  price  of  the  part- 
nership business  from  Prosser;  that  respond- 
ent and  her  agent,  Mitchell,  had  not  author- 
teed  Trever,  her  attorney,  to  sign  the  stipula- 
tion of  settlement  In  the  case  then  pending 
between  her  and  appellant;  and  that  she  had 
no  knowledge  of  the  contents  of  the  written 
stipulation  when  the  money  was  i>aid  thereon. 

It  appeared  by  the  evidence  that  respond- 
ent and  her  agent  understood  that  the  stipu- 
lation covered  no  more  than  the  matters  In 
controversy  In  that  suit,  and  that  they  treat- 
ed the  stipulation  as  payment  only  of  the  note 
and  the  disbursements  In  that  action.  Dur- 
ing the  i>endency  of  this  action  she  had  de- 
nied that  she  authorized  It  to  be  made  to  the 
effect  alleged  and  claimed  by  d'-' 
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his  answer.  Th«  conrt  awarded  Judgment 
on  the  special  verdict  In  respondent's  favor 
for  the  amount  of  the  note.  This  ]a  an  appeal 
from   that  Judgment. 

T.  W.  Hogan  and  W.  F.  White,  for  appel- 
lants.   Foster  &  Morson,  for  respondent. 

SIEBEGKER,  3.  (after  stating  the  facts). 
The  canse  of  action  set  out  in  the  complaint 
is  to  recover  on  two  promissory  notes  against 
defendant  Frosser  as  the  maker,  and  against 
the  defendant  O'Donnell  upon  the  ground 
that  he  agreed  to  pay  them  out  of  the  money 
due  Prosser  from  him.  The  defendant 
O'Donnell  defends  iqpon  two  grounds:  (1) 
That  he  at  no  time  agreed  to  pay  his  debt  to 
Prosser  by  paying  these  notes  held  by  plain- 
tiff; and  (2)  that  whatever  claim  plaintiff 
may  have  had  against  him  was  fully  compro- 
mised and  i)ald  under  written  settlement  be- 
tween them  In  a  former  action  brought  on 
another  note  arising  out  of  the  same  transac- 
tion. 

One  of  the  issues  was  whether  the  defend- 
ant O'Donnell,  In  purchasing  the  Interest  of 
Prosser's  livery  business  in  March  and  Sep- 
tember, 1893,  agreed  to  apply  the  considera- 
tion ($4,000)  paid  by  blm  In  discharge  of 
Prosser's  liabilities  on  these  notes  held  by 
plaintiff.  The  written  memorandum  of  the 
agreement  between  the  defendant  O'Donneil 
and  Prosser  did  not  fully  specify  all  the 
stipulations  made  as  to  what  debts  O'Donnell 
agreed  to  pay  out  of  the  moneys  due  Prosser 
for  the  sale  of  the  iivery  business  and  stock. 
It  was  therefore  proper  to  receive  oral  testi- 
mony to  ascertain  what  debts  the  defendant 
O'Donncli  had  agreed  to  pay.  This  in  no 
wise  contradicted  the  written  agreements 
between  the  defendants  embodying  a  part  of 
the  transaction  of  the  purchase  of  the  livery 
property  and  the  application  of  the  considera- 
tion to  the  payment  of  Prosser's  debts.  Bra- 
der  V.  Brader,  110  Wis.  423,  85  N.  W.  681; 
Cuddy  V.  Foreman,  107  Wis.  619,  88  N.  W. 
1103. 

It  Is  further  asserted  that  If  such  was  the 
understanding  it  was  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  an- 
other, and  Is  therefore  void,  because  not  in 
writing,  expressing  the  consideration,  and 
subscribed  by  the  party  to  be  charged.  The 
effect  of  the  transaction  was  that  the  defend- 
ant O'Donnell  agreed  to  pay  his  debt  to  Pros- 
ser, by  assuming,  with  respondent's  assent, 
the  payment  of  these  notes  due  her.  Such  an 
agreement  it  is  held  is  not  ia  effect  an  under- 
talsJDg  in  the  nature  of  a  "special  promise  to 
answer  for  the  debt,  miscarriage  or  default 
of  other  persons,"  though  It  Is  collateral  to 
the  liability  of  the  original  debtor  to  pay  the 
same  debts.  The  agreement  Is  not  a  mere 
promise  to  answer  for  another's  liability  con- 
templated by  the  statutes  requiring  such 
agreements  to  be  in  writing,-  expressing  the 
consideration,  and  signed  by  the  party  sought 
to  be  cliarged.    It  is  an  agreement  that  the 


defendant  O'Donnell  wHl  paj  hto  4Ubtt  to 
Prosser  in  a  particular  maimer,  by  diadnr- 
glng  these  notes  held  by  plaintiff,  baaed  upon 
the  consideration  between  Iilm  and  Proaaer 
at  the  tbne  the  agreement  waa  made.  Wkes 
this  promise  was  accepted  by  plaintiff  the 
liability  was  established,  and  she  could  nali- 
tain  her  action  against  liim  alone  or  Ae 
might  Join  Prosser  with  him  as  defendaat. 
Morgan  v.  S.  M.  L.  V.  Co.,  97  Wte.  275,  72 
N.  W,  872;  Putney  v.  Famham,  2T  Wis.  1S7, 
9  Am.  Bep.  469,  and  cases  cited:  Hoile  v. 
BaUey,  68  Wis.  434,  17  N.  W.  822. 

The  action  of  the  trial  court  was  propa 
as  regards  the  questions  presented  upon  tti* 
first  three  grounds  assigned  as  error. 

Error  is  spedflcally  assigned  upon  aevcnl 
rulings  of  the  conrt  In  admitting  testlminv 
tending  to  show  that  O'Donnell  agreed  to  laj 
the  notes  out  of  his  debt  to  Prooa^  arislag 
from  the  purchase  of  the  livery  bnainega  aad 
property,  Including  the  lots  sold  to  Um  by 
plaintiff  under  the  land  contract.  Aa  ahare 
stated,  whether  such  an  agreement  had  feeea 
made  was  an  Issue,  and,  since  the  agreemeati 
relating  thereto  wero  not  all  reduced  to  writ- 
ing, it  was  proper  to  recdve  oral  testlnNnr 
to  show  the  part  which  defendant  O'Domi^ 
had  agreed  to  pay.  The  testimony  objected 
to  came  within  this  class,  and  waa  properly 
admitted  by  the  court 

Questions  put  to  defendant  while  on  tlie 
stand  for  the  evident  pm-pose  of  giving  him 
an  opportunity  to  deny  making  any  agree- 
ment to  pay  these  notes  were  excluded  b; 
the  court,  and  exceptions  taken.  It  appean 
that  the  court  reversed  Its  own  ruling  oa 
this  question,  and  thus  any  error  it  oommit- 
ted  In  this  respect  was  corrected  by  per- 
mitting him  to  state  fully  bis  denial  and 
explanation  of  the  transaction  by  which  it 
is  claimed  he  promised  or  agreed  to  pay  these 
notes. 

Complaint  is  made  that  appellant  was 
prejudiced  upon  the  trial  by  exclnding  the 
testimony  of  defendants'  attorney,  Mr.  Ho- 
gan. This  testimony  related  to  interviews 
between  him  and  plalntUTs  attorney  re- 
specting the  settlement  of  the  action  between 
the  parties.  Upon  examination  of  the  rec- 
ord it  appears  that  the  trial  court  propeil? 
excluded  the  evidence  upon  the  ground  tiut 
the  Interviews  were  In  the  absence  of  plaiii- 
tlfl  and  her  agents,  and  for  the  further  rea- 
son that  nothing  api)eared  to  ahow  that  the 
Inquiry  related  to  matters  within  tbe  antbo^ 
ity  of  her  attorney.  Nor  were  appellanfi 
rights  affected  by  the  action  of  the  court  in 
refusing  to  admit  in  evidence  the  reoords 
and  file  of  the  former  suit,  when  first  offered, 
since  the  court  received  them  in  evidence 
before  tbe  defendant  rested  Ills  casei  Ve 
cannot  perceive  that  this  was  pr^odldal  la 
any  respect 

It  is  contended  the  court  nred  In  refusing 
to  submit  the  special  verdict  requested,  ia 
the  form  the  verdict  was  submitted,  in  tlK 
instructions  given,   and  in  omitting  to  ta- 
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tact  opon  certain  pbaaes  of  the  case.  The 
rrora  assigned  npon  these  grounds  relate 
)  the  second  defense  above  mentioned, 
amely,  that  there  was  an  accord  and  satls- 
ictlon  of  the  cause  of  action  alleged  by  the 
lalntUf.  The  plaintiff  stands  before  the 
surt  as  denying  the  settlement  alleged  to 
ave  been  made  by  her  attorney,  asserting 
liat  It  was  noade  without  authority;  that  the 
ayment  of  |75  to  her  attorney  was  received 
y  her  without  knowledge  of  Its  terms,  and 
pon  the  representations  and  the  understand- 
ig  that  It  was  in  satisfaction  and  settle- 
lent  of  the  claims  Involved  In  that  action; 
nd  that  she  was  not  Informed  that  this 
ccord  and  satisfaction  was  claimed  to  In- 
lude  the  notes  In  question  until  the  defend- 
nt  so  alleged  In  his  answer  In  this  action. 
PlalntlflTs  attorney  had  no  authority  nn- 
ler  his  retainer  to  bind  bis  client  In  an  at- 
empted  accord  and  satisfaction;  he  can 
exercise  such  a  power  only  upon  an  express 
luthorlty.  Mallory  v.  Mariner,  15  Wis.  172; 
Celly  T.  Wright,  65  Wis.  286,  26  N.  W.  610; 
Hygatt  T.  Tarbell,  85  Wis.  457,  65  N.  W. 
1031.  It  therefore  devolved  upon  appellant 
x>  establish  that  Trever,  respondent's  attor- 
ney, had  been  given  express  authority  to 
make  this  settlement,  or,  If  he  had  no  such 
inthorlty  when  It  was  made,  that  respond- 
ent had  ratified  It.  Upon  the  first  question 
the  evidence  of  respondent  and  her  agents 
was  positive  that  no  such  authority  was  giv- 
en. The  attorney  who  was  called  as  a  wit- 
ness by  appellant  declared  that  he  bad  con- 
ferred with  her  agents  and  consulted  them 
as  to  what  conditions  were  In  the  settlement 
before  it  was  executed  by  blm.  Upon  this 
state  of  the  proof  the  court  submitted  this 
Issue  to  the  Jury  In  the  special  verdict  The 
Jury  found  that  respondent's  attorney  had 
not  been  authorized  to  make  the  settlement 
embodied  In  the  written  stipulation,  and  that 
neither  she  nor  her  agents  had  knowledge 
of  its  terms  and  conditions  when  the  $75 
was  paid  her.  The  respondent  at  no  time 
tendered  repayment  of  the  $75  so  received. 
It  la  contended  that  this  constitutes  an  af- 
flrmance  of  her  attorney's  acts,  and  thereby 
ratifies  the  settlement  as  an  accord  and  sat- 
isfaction of  the  notes  In  question.  We  can- 
not assent  to  this  claim  In  view  of  the  situa- 
tion of  the  parties  under  the  facts  and  clr- 
cmnstances  of  the  case;  That  respondent 
stood  In  the  attitude  of  repudiating  the  set- 
tlement Is  manifested  by  her  course  in  com- 
mencing this  action  on  the  notes  and  by 
offering  to  litigate  the  question  upon  tlie 
tiiaL  She  had  a  right  to  a  trial  of  the  Issue 
hi  this  case,  whether  the  alleged  settlement 
taicluded  these  notes.  Her  position  In  the 
action  was  positive  notice  to  appellant  that 
she  controverted  his  defense  of  an  accord 
and  satisfaction.  The  stipulation  was  not 
w  plain  and  clear  on  its  face  as  to  preclude 
all  inquiry  Into  the  sltiuition  of  the  parties 
and  the  circumstances  under  which  It  was 
oiadA.  for  the  purpose  of  aiding  the  court  to 


determine.  In  the  light  thereof,  whether  the 
parties  making  it  Intended  it  should  be 
deemed  an  accord  and  satisfaction  ef  the 
notes  sued  upon.  This  cast  the  burden  on 
appellant  of  establishing  the  fact  that  she 
ratified  the  acts  of  her  attorney,  and  thus 
was  bound  by  the  stipulation. 

Considering  the  evidence,  aside  from  her 
failure  to  tender  back  the  $75,  it  appears 
that  she  promptly  and  actively  declared  her 
nonassent  and  condemnation  of  the  unau- 
thorized acts  of  her  attorney.  Appellant's 
affirmance  of  the  settlement  in  this  action 
precluded  him  from  voluntarily  taking  back 
the  money,  and  compelled  him  to  refuse  it 
If  tendered.  Respondent's  claim  that  the 
stipulation  and  payment  under  it  was  a  set- 
tlement only  of  the  note  sued  on  In  that  ac- 
tion entitled  her  to  hold  the  money  until 
that  question  was  determined  upon  the  trial 
of  this  case,  and  she  was  not,  therefore^ 
called  upon  to  restore  the  amount  so  paid 
her  until  the  court  found  and  determined 
she  had  in  fact  not  ratified  the  accord  and 
satisfaction.  We  are  led  to  the  conclusion 
that  respondent's  conduct  and  acts  from  the 
time  she  was  notified  of  appellant's  claim 
as  to  the  settlement  do  not  constitute  a  ratifi- 
cation of  the  unauthorized  accord  and  satis- 
faction which  her  attorney  attempted  to 
make  for  her.  Mechem  on  Agency,  {  153; 
Mobile  &  Montgomery  By.  Ck).  T.  Jay,  03 
Ala.  US;  ^tna  Ins.  Oo.  T.  M.  W.  Iron  Co., 
21  Wis.  458;  Wheeler  v.  N,  W.  Sleigh  Co. 
(O.  C.)  39  Fed.  847;  Walte  v.  Vose,  62  Me. 
188;  Owlngs  v.  Hull,  0  Pet.  607,  9  L.  Ed. 
246;  Thacher  v.  Pray,  113  Masa  291,  18 
Am.  Rep.  480;  Lester  v.  Klnne,  87  Conn.  9. 

The  facts  established  by  the  evidence  were 
sufficiently  clear  to  Justify  the  Jury  in  an- 
swering the  special  questions  covering  this 
issue  in  the  negative  Nor  Is  error  shown 
to  have  been  committed  In  framing  tbe  ver- 
dict or  In  the  instructions  given  by  the  court 

Error  Is  assigned  upon  the  ground  that 
the  court  failed  to  give  any  Instructions  up- 
on the  burden  of  proof  as  to  the  questions 
litigated.  Ko  specific  Instructions  were  re- 
quested either  in  writing  or  orally.  "Spe- 
cific error  can  be  assigned  only  upon  refusal 
to  give  an  Instruction  formally  requested  in 
writing."  Hacker  t.  Helney,  111  Wis.  $18, 
87  N.  W.  249,  and  cases  cited. 

Under  the  i)ecullar  circumstances  of  the  case 
the  question  arises,  was  appellant  entitled  to 
a  direction  that  respondent  make  restitution 
of  the  $76  paid  by  him  under  the  stipulation, 
or  should  the  court  in  view  of  the  fact  that 
respondent  was  entitled  to  Judgment  for  the 
amount  of  the  notes,  direct  that  it  be  applied 
In  part  satisfaction  of  this  demand?  The  fact 
appears,  as  found  by  the  Jury,  that  a  liabil- 
ity existed  In  respondent's  favor  upon  these 
notes.  Appellant  who  must  be  presumed  to 
be  solvent  paid  this  sum  to  respondent  with 
Intent  to  discharge  this  liability  in  full  un- 
der the  stipulation  of  settlement  We  do  not 
perceive  how  the  application  of  this  sum  ta 
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part  payment  to  the  same  Aebt  could  be  un- 
Jnst  to  appellant,  nor  is  there  anything  In 
respondent's  conduct  which  should  prevent 
such  an  application  from  being  mad&  She 
in  no  way  misled  appellant  to  make  this  pay- 
ment, but  in  good  faith  received  the  money 
to  be  applied  on  his  debt  She  should  not, 
therefore,  be  estopped  from  receiving  what, 
in  the  light  of  the  circumstances  and  rela- 
tion of  the  parties,  can  in  equity  be  award- 
ed her.  Under  the  circumstances  we  think 
the  sum  of  |75  in  respondent's  hands  should 
be  ai^lied  In  part  payment  of  the  Judgment 
recovered  by  her  for  tiie  amount  of  the  notes. 
Friend  Bros.  Co.  t.  Hulbert,  98  Wis.  183,  73 
N.  W.  784;  Ludlngton  v.  Patton,  111  Wis. 
208,  86  N,  W.  571;  Gay  v.  D.  M.  Osborne  ft 
Co.,  102  Wis.  641,  78  N.  W.  1079;  Gates  t. 
Raymond,  106  Wis.  657,  82  N.  W.  630;  Nye 
V.  Swan,  49  Minn.  431.  52  N.  W.  39. 

The  Judgment  should  be  modified,  directing 
the  application  of  the  $75  as  part  payment 
of  the  amount  recovered. 

The  Judgment  is  modified  by  reducing  the 
damages  to  $776.33,  and  the  total  to  $831.48, 
and  as  so  modified  the  Judgment  Is  affirmed; 
the  appellant  to  recover  costs  In  this  court 


KRONSHAGB  et  aL  t.  VARRELL  et  al. 
(Sapreme  Oonrt  of  Wisconsin.    Jan.  12,  1004.) 

TRUSTS— CHARITtB^-BBNBFICIARIES— DESIG- 
NATION—CERTAINTY— LIMITATIONS— 
DISCRETION  OF  TRUSTEES. 

1.  Testator  recited  that,  having  in  mind  the 
many  catastrophes  resulting  from  the  action  of 
the  elements,  and  the  great  suffering,  etc., 
caused  by  the  destruction  of  life  and  property 
by  storms,  floods,  fires,  and  other  accidental 
and  natural  causes,  etc.,  he  devised  the  re- 
mainder of  his  estate  to  trustees  to  invest  and 
pa^  the  income  for  the  charitable  pnrpose  of 
relieving  the  wants,  distress,  and  sutcering  aris- 
ing from  such  causes,  and  for  the  purpose  of 
aiding  such  persons  as  the  trustees  deemed  ad- 
visable who  were  victims  of  such  actions  and 
catastrophes,  and  enjoining  the  trustees  to  se- 
lect subjects  worthy  of  assistance,  and  to  use 
the  fund  for  the  greatest  possible  benefit  to 
suffering  humanity.  Beld,  that  the  beneficia- 
ries of  such  trust  were  limited  to  a  class  of 
persons  suffering  distress  from  the  causes  enu- 
merated, and  it  was  therefore  not  void  as  a 
charity  to  the  public  generally,  without  a  defi- 
nite designation  of  beneficiaries. 

2.  The  beneficiaries  entitled  under  snch  chart- 
tr  were  such  only  as  were  fairly  entitled  to  re- 
lief by  reason  of  loss  sustained  by  the  causes 
enumerated,  and  hence  the  charity  was  not  ob- 
jectionable on  the  ground  that  a  disbursement 
of  the  income  might  be  made  by  the  trustees  in 
their  discretion  to  individuals,  subjected  merely 
to  some  measure  of  property  loss  through  some 
of  the  defined  causes,  who  were  not  in  pe- 
cuniary need,  and  not  subjects  of  public  char- 
ity. 

Cassoday,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Grant  County; 
Geo.  Clementson,  Judge. 

Action  by  Th.  Kronshage  and  others,  as 
executors  of  the  will  of  John  W.  Varrell,  de- 
ceased, against  Eunice  B.  Varrell  and  others, 
for  tbe  construction  of  the  will.    From  a 


Judgment  in  favor  of  defendants.   plalntlCi 
appeah    Reversed. 

Action  brought  by  tbe  executors  for  the 
construction  of  the  will  of  John  "W.  VaireL 
deceased.  That  will  disposed  of  an  estate  «f 
$60,000  or  more,  directing  that  tbe  same  be 
all  reduced  to  money,  and  that  certain  ksd- 
cles  be  paid  therefrom,  leaving  a  residue  o' 
something  more  than  $16,000.  'With  rer*.:- 
ence  to  that  he  made  the  following  provliicc 
by  paragraph  22:  "Having  in  mind,  tbe  mtnr 
catastrophes  resulting  from  tbe  actions  of 
the  elements  and  the  great  suffering,  distre<«. 
famine  and  want  caused  by  tbe  destmctloa 
of  life  and  property  by  storms,  floods,  flics. 
and  other  accidental  and  natural  causes,  ao-i 
having  a  desire  to  do  what  I  can  to  reliev* 
the  same,  I  therefore  give  and  begneatta  d 
Th.  Kronshage,  Emll  O.  Spiegelberg.  and 
Will  H.  Plttman,  In  trust,  all  the  rest  resi- 
due and  remainder  of  my  estate  being  cash. 
and  direct  that  the  same  shall  be  invests 
by  them  as  a  trust  fund,  in  such  secnriti«« 
as  they  shall  in  their  best  Judgment  consid- 
er safe  and  remunerative,  and  tbat  my  aid 
trustees  shall  annually  expend  tbe  whole,  or 
such  part  of  the  interest  revenues,  and  prof- 
its arising  from  the  investment  of  such  tror 
fund  for  the  charitable  purimse  of  lelieTinz 
the  wants,  distress,  and  suffering  arishis 
from  such  causes,  and  for  the  purpose  of 
aiding  and  assisting  to  snch  extent  as  Ues 
within  their  power  and  as  they  may  deem  ad- 
visable the  victims  of  such  accidents  sod 
catastrophes.  I  place  no  restriction  upon  my 
said  trustees  as  to  the  locality  wbere  tbev 
shall  expend  such  moneys  or  give  such  aid. 
but  I  hereby  enjoin  them  to  select  subject? 
worthy  of  assistance,  and  that  they  use  th^lr 
best  judgment  and  prudence  In  so  bandlinz 
and  disbursing  the  money  hereby  confld>Hl 
to  their  management  and  control,  so  that  tbe 
same  may  be  of  the  greatest  possible  bene£c 
to  suffering  humanity."  That  was  the  only 
portion  of  the  will  assailed  or  guestioDed. 
The  court  held  it  void  as  too  indefinite  and 
general  to  enable  tbe  enforcement  of  an; 
trust  From  Judgment  In  accordance  with 
that  holding,  the  plaintiffs  bring  this  appeal 

Piatt  Whitman  and  W.  E.  Howe,  for  ap- 
pellants. Ed.  M.  liOwry,  Bushnell  ft  Moses,  J. 
Blaine,  and  Fethers,  Jeffries  ft  Mouat,  for  re- 
spondents. 

BODGE,  J.  (after  stating  tbe  Cacts).  Tte 
degree  of  deflnlteness  essential  to  the  valid!? 
of  any  grant  in  trust  for  charity  Is  a  snbjec: 
so  recently  treated  at  large,  and  as  to  which 
our  attitude  Is  so  unambiguously  declared  i£ 
Harrington  v.  Pier,  105  Wis.  485,  82  N,  W. 
345,  50  L.  R.  A.  307,  76  Am.  St  Rep.  924.  that 
we  cannot  Justify  extended  review  of  either 
its  history  or  of  the  writings  of  authors  or 
Judges  upon  It  generally.  This  court  has 
decided,  disregarding  the  reasons  which  some 
others  have  deemed  controlling,  that  there  are 
Inherent  tn  our  courts  all  the  strictly  Judicial 
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lowera  ever  exercised  t^^  the  Otaancellor  or 
he  Hlgb  Court  of  Chancery  of  England  to 
Ind  means  to  carry  Into  efCect  a  charitable 
)urpo8e  entertained  by  a  testator  or  grantor; 
b&t  Bucta  courts  lack  only  the  prerogative 
!y  pres  power  enjoyed  by  the  sovereign  to  ap- 
>ly  all  goods  devised  to  any  charitable  pur- 
Ktse  to  purposes  never  declared  or  even  en- 
srtained  by  the  donor,  under  certain  drcum- 
itances,    which    prerogative   power    was   In 
lome  degree  exercised  by  the  Chancellor  by 
lelegation  from  the  sovereign.    All  that  Is 
lecessary  is  that  the  devisor  shall  place  his 
itroperty  In  triist,  and  designate  a  charitable 
;>ari>ose  of  his  own  narrower  than  the  field 
>f  charity  generally.    The  courts  can  and 
nrill  then  see  to  it  that  a  trustee  Is  provided, 
If  none  be  designated,  and  that  means  will 
be  found  to  apply  the  property  to  the  purpose, 
if  no  method  be  prescribed.    They  are  limit- 
ed to  the  defined  purpose,  and  they  must  as- 
certain it  from  the  words  of  the  testator,  but 
in  ascertaining  it  may  and  will  indulge  the 
most  liberal  construction.    In  re  Donges'  Es- 
tate, 103  Wte.  497,  79  N.  W.  789,  74  Am.  St 
Bep.  885.     Those  who  assail  the  bequest  now 
presented  for  construction  do  not  seriously 
contend  but  tbat,  if  the  testator  has  limited 
his  donation  to  an  ascertainable  class  of  ben- 
eflclariea.    It  may   be   valid,   if   charitable; 
though  perhaps  they  do  not  fully  concede  that 
position.    The  burden  of  their  argument  is 
addressed  to  the  contention  that  no  limits 
are  prescribed;    that  the  later  sentences,  in 
context  with  the  whole,  declare  the  will  and 
purpose  of  the  testator  merely  that  his  dona- 
tion be  expended.  In  the  discretion  of  the 
trustees,  for  the  benefit  of  suffering  humanity. 
If  that  construction  must  be  adopted,   we 
should  find  it  difficult,  indeed,  to  avoid  the 
conclusion  that  this  will  presented  a  donation 
to  charity  generally,  with  no  class  selected 
or  scheme  prescribed  by  the  donor,  so  that 
it  could  be  given  practical  effect  only  by  the 
exercise  of  the  prerogative  cy  pres  power  to 
select  both  a  class  of  beneficiaries  and  a 
scheme  of  distribution  of  benefits.    The  ques- 
tion, then,  is  one  of  constru(!tion.    What  did 
the  testator  mean?    As  has  often  been  said, 
precedents  are  useful   only  slightly,  or  not 
&t    all,     upon     questions     of     construction. 
Swarthoot  v.  Swarthout,  111  Wis.  102,  108, 
86  N.  W.  658;   Lawrence  v.  Barber,  116  Wis. 
294, 306,  93  N.  W.  30.    Arguments  are  hardly 
more  so.    The  reader  of  the  words  has  no 
test  but   his   own    understanding   of   them 
from  which  to  judge  of  the  meaning  Intended 
to  be  conveyed  by  the  writer.    After  apply- 
ing that  test,  we  cannot  bring  ourselves  to 
respondents'  view  of  the  testator's  meaning. 
We  cannot  Ignore  bis  declaration  that  he 
Is  moved  to  make  the  bequest  by  the  desire 
to  relieve  to  some  extent  against  the  "many 
catastrophes  resulting  from  the  actions  of 
the  elements  and  the  great  sutFering,  dis- 
tress, famine,  and  want  caused  by  the  destruc- 
tion of  life  and  property  by  storms,  floods, 
fires,  and  other  accidental  and  natural  causes." 
B7N.W.-59 


Nor  can  we  pass  as  meanlngleea  bla  command 
that  the  revenues  of  the  trust  fund  be  ex- 
pended "for  the  charitable  purpose  of  re- 
lieving the  wants,  distress,  and  suffering 
arising  from  such  causes,"  and  assisting  "the 
victims  of  such  accidents  and  catastrophes." 
Can  It  be  doubted  that  the  testator  intended 
by  the  word  "such"  to  limit  the  relief  to 
sufferers  from  some  causes,  accidents,  or  cat- 
astrophes, as  distinguished  from  others  not 
within  his  mental  category?  We  think  not 
Certainly  he  intended  that  some  causes,  some 
accidents  and  catastrophes,  should  be  ex- 
cluded from  those  whose  victims  were  to  be 
the  subjects  of  the  annual  expenditures  of  the 
Income  of  this  fund.  If  so,  then  is  It  not 
possible  for  the  court  to  find  some  line  of 
differentiation  which  was  in  the  mind  of  the 
testator,  with  sufilclent  certainty  and  deflnite- 
ness  to  enable  it  to  decide,  in  any  concrete 
Instance  of  expenditure  or  proposed  expendi- 
ture, whether  it  is  authorized?  We  are  con- 
vinced that  it  is  possible.  Obviously  the 
purchase  of  food  for  the  homeless  victims  of 
the  New  Bichmond  cyclone  would  be  Justified. 
We  think  it  equally  obvious  that  expenditure 
to  aid  the  cure  of  consumptives  or  Inebriates 
would  be  forbidden  to  the  trustees.  Whether 
famine  sufferers  of  a.  drouth-stricken  region 
might  be  relieved,  would  perhaps  be  a  ques- 
tion of  more  doubt  tlian  either  of  the  other 
two,  for  they  would  not  be  victims  of  storm, 
fire,  or  flood.  The  inquiry  therefore  would  be 
whether  drouth  was  a  "natural  cause"  so 
similar  in  character  or  results  to  those  speci- 
fied that  we  must  conclude  the  testator  had 
it  generlcally  in  mind  in  enlarging  the  field 
otherwise  limited  by  the  three  expressed 
causes.  We  must  presume  that  he  had  in 
mind  a  class  of  causes  illustrated  by  the  three 
named,  though  not  strictly  confined  to  them, 
but  similar  enough  to  be  within  the  same  gen- 
oral  conception  of  i>0Bsible  suffering  which  he 
desired  to  relieve.  Such  is  the  unavoidable 
force  and  significance  of  the  words  used. 

In  the  light  of  such  a  presumption  it  cannot 
be  impossible  for  a  court  to  decide  with  rea- 
sonable certainty  whether  a  given  cause  was 
within  or  outside  the  mental  conception  of 
the  testator  as  declared  in  those  words.  We 
are  persuaded  that  a  satisfactory  concltision 
could  be  reached  in  any  of  the  tiiree  forego- 
ing Illustrations,  and  that  one  at  least  would 
fall  outside  of  that  conception,  and  would 
not  authorize  the  expenditure  of  any  of  the 
trust-fund  income.  If  tbat  be  so,  and  any 
specific  use,  clearly  charitable,  is  excluded 
from  the  field  of  expenditure  limited  by  the 
will,  then  to  a  demonstration  the  donation 
is  not  to  charity  generally,  and  without  limit 
and  does  not  fail  of  the  definlteness  required 
for  its  support  This  view  by  no  means  ig- 
nores or  nullifies  the  final  injunction  that  the 
trustees  use  their  best  Judgment  in  so  hand- 
ling and  disbursing  the  fund  that  It  "may 
be  of  the  greatest  benefit  to  suffering  human- 
ity." Any— even  a  single— instance  of  relief 
accorded  to  any  sufferer  is  a  benefit  to  suf- 
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f  ering  hnmanlty,  and  It  is  sntliely  consistent 
that  a  testator,  after  limiting  eltber  tbe  field 
or  tbe  redplMits  of  bis  beneficence,  sbonld 
enjoin  upon  Its  administrators  diligence  to  so 
apply  it  within  that  field,  or  to  those  posons, 
as  to  accomplish  the  ntmost  relief  to  the  sum 
of  human  suffering. 

In  this  connection  it  is  urged  by  appellants 
that  the  injunction  "to  select  subjects  [per- 
sons] worthy  of  assistance"  is  a  limitation 
of  Itself,  so  that,  even  if  the  trustees  were 
authorized  to  select  them  from  the  entire 
field  of  charity,  the  beneficiaries  would  still 
constitute  a  class  outside  of  which  would  fall 
the  unworthy,  narrower  therefore  than  char- 
ity generally,  which  a  court  might  ascertain 
and  protect  against  misapplication  of  the 
fund  to  others.  Inasmuch  as  we  haye  al- 
ready found  a  limit  to  the  testator's  charita- 
ble purpose  otherwise,  we  need  not  pass  up- 
on the  force  of  this  contention,  which  doubt- 
less has  support  from  some  decided  cases. 

Another  objection  urged  against  this  be- 
quest is  that  the  uses  are  not  all  charitable 
and  public,  but  that  disbursement  of  the  In- 
come may  be  made  by  the  trustees.  In  their 
discretion,  to  Individuals  subjected  merely  to 
some  measure  of  property  loss  from  some  of 
the  defined  causes,  who  are  not  In  pecuniary 
need,  and  not  subjects  of  public  charity; 
and  that  thus  the  entire  bounty  of  the  testa- 
tor may  be  diverted  to  mere  private  benefi- 
cence and  liberality,  having  no  necessary  ele- 
ment of  pablic  charity  to  arouse  the  power  of 
a  court  of  equity.  If  such  be  the  authority 
vested  in  the  trustees,  the  objection  Is 
weighty,  and  might  well  defeat  the  trust, 
even  in  those  Jurisdictions  which  acknowl- 
edge not  only  the  broadest  of  Judicial  pow- 
ers, but  the  prerogative  cy-pres  power  as 
well.  Morlce  v.  Bishop  of  Durham,  9  Yes. 
Jr.  399;  Id.,  with  note,  6  Eng.  Rul.  Cas.  575; 
Tudor's  Char.  Tr.  (3d  Eng.  Ed.)  p.  86;  Kent 
V.  Dunham,  142  Mass.  216,  7  N.  E.  780,  56 
Am.  Rep.  6i37.  Of  course,  Insurance  against 
mere  losses  Is  not  necessarily  charity.  Here 
again,  however,  becomes  significant  the  duty 
of  courts  to  extend  the  most  liberal  construc- 
tion reasonable  to  the  words  of  a  donor  in 
order  to  find  and  sustain  a  valid  charitable 
gift.  Well  within  the  limits  of  such  reason- 
able construction  we  think  is  found  declared 
the  testator's  intent  that  his  bounty  be  dis- 
tributed to  the  furnishing  of  aid  and  relief 
of  such  character  and  to  so  broad  a  class  of 
so  indefinite  Individuals  that  the  general  pub- 
lic are  benefited  by  and  interested  In  its  due 
execution.  The  motive  of  the  testator  is  de- 
clared to  be  to  relieve  "suffering,  distress, 
famine,  and  want"  arising  from  certain  caus- 
es. He  enjoins  upon  his  trustees  that  they 
select  "subjects  worthy  of  assistance,"  so 
that  the  money  be  of  benefit  to  "suffering" 
humanity.  This  injunction  is  obviously  re- 
strictive of  the  discretion  otherwise  vested  in 
these  trustees.  We  are  satisfied  that  the  tes- 
tator meant  by  such  restriction  to  confine  his 
bounty  to  those  subjects  fairly  entitled  to  re- 


lief in  effectuating  his  gen«»l  motlTe  and 
purpose  already  declared;  not  neceasaiily  to 
paupers,  tor  the  wealthy  man,  in  common 
with  the  indigmt,  may,  as  the  remit  of  some 
of  the  suggested  casualties,  be  in  peril  of 
starvation  or  of  perishing  textm  cold  unless 
aid  be  promptly  rendered,  and  may  be  equal- 
ly a  member  of  a  class  wwthy  of  public  and 
charitable  relief  during  the  emergency  when 
money  is  useless  in  absence  of  opportonity  to 
purchase  the  needed  snppUes.  The  word 
''worthy,"  adopted  by  the  testator.  Is  fairly 
expressive  of  this  view.  It  is  elastic  in  its 
meaning,  according  to  the  context  in  which 
used.  It  may— perhaps,  more  exactly,  does- 
mean  virtuous,  or  of  good  standing,  but  its 
restriction  to  such  significance  woold  be  ab- 
surd in  the  present  connection;  woold  strain 
through  a  distorting  filter  tbia  testator't 
bounty,  in  view  of  the  situationB  which  he 
evidenUy  contemplated  as  likely  to  Barronnd 
its  distribution.  Charity  is  defined  by  Lord 
Camden  as  a  "gift  to  a  general  public  nse 
which  extends  to  the  jpoor  as  well  as  the 
rich."  Jones  v.  WUliams,  Amb.  651;  Perm 
V.  Oarey,  24  How.  466,  16  L.  Ed.  701-  "The 
immediate  persons  benefited  may  be  of  a  par- 
ticular class,  and  yet  if  the  use  la  public  in 
the  sense  that  it  promotes  the  general  wel- 
fare in  some  way,  it  has  tlie  essentials  of  a 
charity."  Harringtmi  v.  Pier,  page  521,  105 
Wis.,  page  357,  82  N.  W.,  50  L.  R.  A.  307,  76 
Am.  St  Rep.  924.  We  are  convinced  tliat  tbe 
testator  Intended,  and  by  reasonable  con- 
struction of  hU  words  has  declared,  that  this 
fund  be  applied  and  confined  to  sncb  a  use. 
Our  conclusion  is  that  neither  of  the  objec- 
tions raised  to  the  bequest  In  question  is 
fatal,  but  that  it  is  valid,  and  tbe  residue  ot 
the  estate  should  be  distributed  to  the  trus- 
tees named,  upon  the  trusts  declared  by  the 
residuary  paragraph  above  quoted. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  decreeing 
the  will  presented  valid,  inclusive  of  the  be- 
quest contained  in  the  twenty-second  para- 
graph thereof;  the  taxable  costs  of  both  par- 
ties in  this  court  to  be  paid  out  of  tbe  < 

0AS8ODAT,  G.  J.,  dissentu 


In  rs  COWIiEys  WILI*. 
(Supreme  Court  of  Wisconsin.    Jan.  12.  1901.) 

WILLB— CONSTROCTION— MSANINQ  OF   "LAW- 
FUL  HEIRS." 

1.  A  testator,  by  his  will,  gave  his  wife,  tor 
life,  all  of  Ills  estate,  and  provided  that  after 
her  death  it  should  so  to  nis  eldest  daoghta 
for  life.  He  then  declared  that  after  the  daogb- 
ter's  death  such  portion  ot  his  estate  aa  miirbt 
remain  should  be  equally  divided  between  his 
lawful  heirs.  Beld,  that  the  testator  meant  by 
the  term  "lawful  heirs"  those  persons  who  at 
his  death  were  entitled  to  inherit  liia  intestate 
real  estate. 

Appeal  from  Circuit  Court,  Columbia  Ootm- 
ty;  Robt.  O.  Siebecker,  Judge. 
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Petition  by  saien  Hallock  to  construe  the 
will  of  Tbomas  Cowley,  deceased.  A  petition 
of  tbe  coonty  court  adverse  to  the  petition 
was  reversed  on  appeal  to  the  drcnlt  court, 
and  George  Cowley  and  others  apiteal.  Af- 
armed. 

The  testator,  Thomas  Oowl^,  at  tbe  date 
of  making  the  will  In  question,  to  wit,  Jane 
15,  1868,  -was  a  farmer  owning  and  living  up- 
on a  farm  of  120  acres  of  land,  with  little 
personal  property.    He  then  had  a  wife  and 
eight  adult  children,  most.  If  not  all,  of  whom' 
were  married  and  not  resident  with  the  par- 
oits,  except  the  eldest  daughter,  Maria  Job- 
bins,  a  widow  with  children,  who  did  reside 
with  and  care  for  them.    The  will  was  made 
In  anticipation  of  his  then  inunlnent  death, 
which  occurred  July  8,  1868.    The  real  estate 
which  is  now  the  subject  of  claim  by  the  re- 
spective parties  to  this   action  constituted 
nearly  all  of  tbe  estate  left  by  him.    The  dis- 
posing part  of  the  will  was  as  follows:  "Aft- 
er payment  of  my  debts  and  funeral  ex- 
penses, I  give,  devise,  and  bequeath  to  wife, 
Rebecca,  all  of  my  lawful  estate,  both  real 
and  personal,  and  after  the  death  of  my  wife, 
Rebecca,  tbe  said  estate  to  revert  to  my  eld- 
est daughter,   Maria  Jobbins,   which  I   be- 
queath as  her  home  in  consideration  of  her 
care  of  her  father  and  mother  while  they 
live,  and  after  the  death  of  my  wife,  Rebec- 
ca, I  still  bequeath  the  said  estate  to  my 
said  eldest  daughtw,  Maria,  her  natural  life, 
and  after  the  said  Maria's  death,  my  eldest 
daughter,  the  such  portion  of  my  said  estate 
aa  may  remain,  shall  be  equally  divided  be- 
tween my  lawful  heirs."    An  administrator 
with  the  will  annexed  was  appointed,  and 
formally  discharged.    The  farm  In  question 
.bas  been  occupied,  first,  by  the  widow  and 
Maria  together  until  the  widow's  death,  and 
thenceforward  by  the  daughter  Maria,  who 
died  Angnst  17, 1900,  leaving  four  living  chil- 
dren, and  issue  of  two  of  her  children  who 
had  predeceased  her  after  the  death  of  the 
testator.     Another  child  of  the  testator,  Al- 
fred Cowley,  also  died  after  his  father  and 
before  his  sister,  leaving  him  now  surviving 
atx  children  and  the  Issue  of  a  deceased  child, 
who  died  after  the  testator  and  before  Maria. 
The  other  six  children  of  testator  are  still 
living;  some,  if  not  all,  of  them  having  famil- 
ies of  children.    After  the  death  of  Maria, 
and  about  August,  1901,  one  of  the  children 
of  testator  (SSlen  Hallock)  made  petition  to 
the  county  court  for  construction  of  the  will, 
and  adjudication  of  the  interests  of  the  par- 
ties therein.    The  county  court  adjudged  that 
111  of  the  children,  grandchildren,  and  great- 
grandchildren of  the  testator  living  at  the 
death  of  Maria  constituted  the  reversionary 
class,  to  each  of  whom  was  awarded  an  equal 
■hare,  to  wit,  one  twenty-third.    Upon  appeal 
the  circuit  court  found  substantially  the  fore- 
going facts,  and,  as  a  specific  fact  that  the 
testator  intended  to  devise  the  remainder  to 
bis  children,  and  adjudged  one-eighth  of  the 
estate  to  each  of  the  surviying  cliildren,  and 


to  the  surviving  Issue  of  each  of  tbe  deceased 
children  an  eighth  part,  divided  according  to 
the  rights  of  representation.  From  tliat  Judg- 
ment cwtain  of  the  grandchildren  and  great- 
grandchildren, whose  parents  predeceased 
Maria  Jobbins,  appeal.  No  bill  of  exceptions 
was  settled. 

J.  H.  Rogers  and  H.  B.  Andrews,  for  ap- 
pellants. Vowler.  &  McNamara,  f<Hr  respond- 
ent 

DODQB,  J.  (after  stating  the  facts).  The 
point  of  contention  in  tills  case  is  the  mean- 
ing of  "my  lawful  hehrs."  The  respondent 
contends,  and  the  trial  court  found,  that  the 
testator  meant  those  parsons  who  at  his 
death  were  by  law  entitled  to  inherit  Ills  in- 
testate real  estate,  to  wit,  his  eight  cliildren. 
Tlie  appellants  insist  tliat  he  meant  tlXMe 
persons  who  would  by  law  have  been  entitled 
to  inherit  said  realty,  had  testator  died  at  the 
time  of  tbe  termination  of  the  two  life  es- 
tates, or  on  August  17,  1900,  the  day  of  tlie 
death  of  Maria  Jobbins.  Tbe  words  them- 
selves are  not  ambiguous,  but  have  a  well- 
ascertained  and  definite  meaning,  entirely  In 
accord  with  that  ascribed  to  them  by  tbe  trial 
court,  supported  by  such  dictionaries  aa  Web- 
ster's, the  Century,  and  the  Standard;  also 
by  1  Bouvler's  Die.  941,  942;  Anderson's  Die. 
606;  2  BL  Com.  201;  HoUoway  v.  Holloway, 
5  Yes.  399;  Rand  v.  Butler,  48  Conn.  293; 
McDaniel  v.  Allen,  64  Miss.  417,  1  South.  856; 
Be  Tucker  Will,  63  Vt  104,  21  Atl.  272,  25 
Am.  St  Rep.  743;  Buzby's  Appeal,  61  Pa. 
Ill,  114;  Brown  v.  Lawrence,  3  Cush.  890, 
896;  CbUds  v.  Russell,  11  Mete.  16;  Abbott 
T.  Bradstreet  8  Allen,  687;  Lavery  v.  Egan, 
143  Mass.  389,  9  N.  E.  747.  The  list  of  au- 
thorities might  be  extended  much  further,  but 
It  is  unnecessary,  for  they  are  without  sub- 
stantial conflict  not  only  as  to  the  primary 
meaning  of  the  words,  but  also  as  to  the 
meaning  they  must  have  in  context  and  un- 
der circumstances  like  the  present  They 
support  overwhelmingly  the  rule  that  refer- 
ence in  a  will  to  heirs  or  legal  heirs  of  the 
testator  means  the  persons  who  at  ills  death 
are  by  law  entitled  to  Inherit  his  realty;  tliat 
such  significance  can  be  overcome  only  by 
clear  and  conclusive  evidence  of  a  different 
Intent  or  meaning;  that  the  enjoyment  or 
even  the  vesting,  of  the  devised  property,  is 
postponed  to  some  future  time,  or  dependent 
on  contingency,  is  not  sufficient;  nor  the  fact 
that  an  intermediate  life  estate  is  given  to 
one  of  such  heirs,  so  that  Ills  death  must 
precede  the  falling  in  of  the  devised  prop- 
erty; nor  the  fact  that  the  provision  of  the 
will  la  merely  to  distribute  or  divide  the 
property  at  some  future  time,  with  no  words 
of  gift  or  grant  otherwise.  The  foregoing 
grounds  for  holding  tliat  the  testator  did  not 
Intend  the  words  "my  legal  heirs"  to  have 
their  accurate  and  legal  meaning,  which  arc 
substantially  all  that  are  insisted  upon  by  the 
appellants  here,  have  all  been  so  fully  met 
and  overruled  in  the  foregobig  cases  that  we 
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hardly  feel  justified  In  more  tban  the  cita- 
tion. Perhaps  the  most  Btrennous  of  appel- 
lants' contentions  Is  that  because  the  will 
contains  no  words  of  present  gift,  but  merely 
a  direction  to  divide  the  property  after  the 
death  of  the  life  tenant  therefore  the  actual 
recipients  of  shares  of  the  property  could  not 
be  known  till  that  time;  hence,  as  a  result, 
the  testator  must  have  intended  the  gift  in 
remainder  to  a  class  to  be  then  ascertained. 
If  we  concede  such  force  as  is  claimed  for  the 
mere  direction  to  divide— a  proposition  which 
we  need  not  decide— the  conclusion  does  not 
necessarily  result.  In  the  recent  cases  of 
Alblston's  Est..  117  Wis.  272.  94  N.  W.  ie», 
and  Re  Moran  (Wis.)  96  N.  W.  367,  such  a 
provision,  supplemented  by  other  clear  evi- 
dence of  intent,  was  held  to  show  a  purpose 
that  only  persons  In  being  at  the  expiration 
of  the  Intermediate  estate  should  in  fact  re- 
ceive anything;  but,  especially  in  the  latter 
case,  this  was  held  not  inconsistent  with  the 
designation  of  a  class  as  of  the  testator's 
death,  from  which  must  come  the  actual  re- 
cipients, nor  inconsistent  with  such  a  vesting 
of  title  in  the  class  existing  at  the  time  of 
testator's  death  and  at  every  moment  there- 
after as  would  satisfy  the  requirements  of 
our  statutes  against  perpetuities.  So,  here, 
if  the  will  were  construed  a  grant  only  to 
such  of  testator's  heirs  as  might  be  alive  at 
the  death  of  Maria  Jobblns,  that  would  in 
no  wise  militate  against  the  conclusion  that 
his  heirs  must  be  those  who  were  such  at 
his  death;  that  a  class  then  designated  be- 
came vested  with  the  title  in  remainder,  al- 
though the  right  of  any  individual  member  of 
that  class  might  be  contingent,  in  the  sense 
of  being  liable  to  be  devested  by  his  death 
before  Maria.  The  surrounding  circumstan- 
ces, we  think,  tend  to  confirm  the  Inference  of 
testator's  purpose  resulting  from  the  ac- 
curate meaning  of  the  words  used.  The  will 
was  made  when  testator  believed  his  death 
imminent,  so  that  the  descendants  who  would 
survive  him  would  be  the  eight  children  then 
living.  No  reason  is  disclosed  why  he  should 
favor  one  child  rather  than  another,  except 
as  to  Maria,  to  whom  he  provided  a  home  on 
the  farm  during  her  life.  The  several  chil- 
dren themselves  had  families  of  children,  dif- 
fering in  number.  It  is  extremely  improba- 
ble that  the  testator  contemplated  that  the 
equal  share  naturally  attributable  to  each 
child  should  be  subject  to  diminution  by  the 
death  of  any  other  of  his  children,  leaving 
numerous  issue.  Equality  between  those 
whom  the  testator  then  knew  to  be  his  legal 
heirs  is  so  natural  a  motive,  under  the  cir- 
cumstances, that  strong  evidence  would  be 
necessary  to  preclude  Inference  of  existence. 
We  therefore  reach  agreement  with  the  con- 
clusion of  the  trial  court  as  to  the  meaning 
of  "my  legal  heirs"  as  an  original  proposition, 
without  resting  upon  conclusiveness  of  the 
finding  to  that  effect  which  would  result 
from  absence  of  any  bill  of  exceptions  pre- 
senting all  the  evidence,  if,  as  apparently  the 
ease,    that    finding   rested   on   extrinsic   evi- 


dence supporting  the  inference  dmwD.  Gan- 
son  v.  Madlgan,  15  Wis.  114;  Vilas  r.  Boodr. 
106  Wis.  168,  176.  81  N.  W.  812;  Chicago. 
etc.,  Ry.  V,  Ry.,  113  Wis.  161,  170,  87  N.  W. 
1085,  89  N.  W.  180;  Merrill  T.  Best,  116  Wa. 
121,  92  N.  W.  565. 

Another  question,  suggested  probably  bf 
the  Moran  Case,  lias  been  mentioned,  tliongh 
hardly  discussed,  upon  the  argument  in  tlUi 
court.  It  does  not  appear  to  bave  been  rais- 
ed at  all  in  the  circuit  court.  That  questioa 
is,  conceding  the  expressiom  "legal  belts''  to 
include  only  those  living  at  testator's  death, 
namely,  liia  eight  children,  whether  the  In- 
tention was  to  give  to  them  absolutely  and 
as  individuals,  so  that  the  interest  of  eack 
became  vested,  ia  the  common-law  sense,  or 
only  to  such  members  of  that  class  as  surrir- 
ed  the  period  fixed  tor  distribution  and  en- 
joyment In  the  first  view  of  testator's  intea- 
ti<ni,  the  issue  of  any  deceased  child  would 
take  as  heirs  of  tliat  child  by  repreaentatioD. 
Scott  V.  West,  63  Wis.  529,  669,  24  N.  W.  161, 
25  N.  W.  18;  Fatten  v.  Ludington.  103  Wii 
629,  617,  79  N.  W.  1073,  74  Am.  St  Rep.  910; 
Smith  V.  Smith,  116  Wis.  570,  93  N.  W.  432. 
In  the  latter  they  would  not  take  at  alL  Be 
Albiston,  supra;  Re  Moran,  supra.  The  judg- 
ment appealed  from  proceeds  upon  the  for 
mer  view.  Under  It  each  of  the  appellants 
takes  something,  whlle^  if  the  latter  view  of 
testator's  purpose  were  adopted,  tbey  would 
none  of  them  take  anything.  Therefore,  U 
the  Judgment  were  held  erroneous  In  this  K' 
spect  it  could  in  no  wise  prejudice  or  Injure 
these  appellants,  but  would  merely  nnduiy 
favor  them.  Since  those  prejudicially  affect- 
ed rest  content  and  do  not  appeal,  we  could 
not  reverse  the  judgment  tor  each  an  error. 
Section  2829,  Rev.  St  1898;  Decker  t.  TrO- 
ling,  24  Wis.  610,  615;  Ackley  v.  Vilas.  79 
Wis.  167,  48  N.  W.  257;  Keystone  I*  Co.  r. 
Eolman,  103  Wis.  300,  303,  79  N.  W.  22i. 

Judgment  affirmed. 

SIEBBCKBR,  J.,  took  no  part 


KAISER  V.  NUMMERDOH. 

(Supreme  Court  of  Wisconsin.    Jan.  12.  1901.) 

DECEIT— GARB  OF  PURCHASEE—BVIDENCG— IN- 
STRUCTIONS. 

1.  A  finding.  In  an  action  for  the  fraadnleiit 
representation,  inducing  plaintiC  to  buy  a  stock 
of  goods,  that  an  inventory  showed  a  total  val- 
ue of  $8,531,  when  it  properly  footed  only 
$6,531,  that  plaintiff,  as  an  ordinarily  pmdeol 
man,  did  not  have  the  right  to  rely  on  such  rep- 
resentation as  true,  has  evidence  to  support  it; 
plaintiff,  who  was  quick  at  figures,  familiar 
with  inventories,  and  largely  experienced  in  e«- 
timating  and  buying  stock,  haTinj;  had  ttte  io- 
Tentory  a  considerable  time,  while  be  was  ex- 
amining goods  with  reference  to  it  to  asK^er- 
tain  the  basis  of  valuation  adopted;  the  inven- 
tory consisting  of  20  pages,  aeparately  footed, 
and  these  footings  being  bdronght  together  on 
the  last  pafre.  and  there  footed  to  an  otigina! 
total  of  $G,531,  though  there  was  evidence  that 
at  the  time  the  "6"  had  iieeo  changed  to  &n 
"8";  the  evidence  as  to  whether  it  had  hefa 
changed,  and,  if  so,  whether  defeofiant  mad* 
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or  knew  of  it,  and  whether  It  was  ao  obyi- 
isly  an  alteration  as  to  attract  plaintiff's  at- 
ntion  and  soKgest  inspection,  being  conflict- 

2.  Instractions  that  recoTery  for  deceit  can 
)  had  onl^  by  one  who  has  exercised  the  care 
'.  an  ordinarily  prudent  man  are  harmlessr 
here  it  conclnsiveiy  appears  that  plaintilf  was 
man  of  at  least  ordinary  prudence. 

3.  While  .  the  role  of  cayeat  emptor  has  no 
pplication  to  cases  of  fraud,  in  the  absence  of 
aything  to  put  the  buyer  on  his  guard,  and  of 
lU  opDortnnlty  to  observe  and  know  the  facta, 
et,  where  the  means  of  knowledge  as  to  the 
■ne  state  of  facts  is  so  spread  before  him  that 
f  ordinary  obserration  he  cannot  but  know  it, 
e  cannot  rely  on  what  was  told  him,  unless  he 
I  diverted  from  observation  by  some  artifice  or 
uther  misrepresentation. 

4.  In  an  action  for  deceit  by  a  purchaser,  of 
illy  ordinary  prudence  and  cantion,  who  had 
resent  to  his  eyes  full  information  of  the  falsl- 
r  of  the  representation,  an  instmction  that 
lalntiff  is  required  to  exercise  "ordinary  care 
nd  prudence,  not  err<«eou8  in  the  ordinary 
nd  popular  acceptation  of  the  words,  though 
echnically  the  words  "ordinary  attention" 
ronld  be  better,  cannot  be  held  to  have  misled 
be  jury  In  answering  the  question  whether 
ilaintiS,  under  all  the  facts  and  circumstances 
if  the  case,  as  an  ordinarily  prudent  man,  had 
1  right  to  rely  on  such  a  representation  as 
rue. 

Appeal  from  Circuit  Cotirt,  Dane  County; 
itobt  G.  Slebecker,  Judg& 

Action  by  Joseph  Kaiser  against  Bndolph 
S'ummerdor.  Judgment  for  defendant.  Plain- 
tiff  appeals.    AfiBrmed. 

Action  for  damages  from  deceit  inducing 
plaiatUt  to  purchase  a  stock  of  boots  and 
shoes  at  an  agreed  value  of  (7,000.    The  Jury 
found  by  special  verdict  that  the  defendant 
falsely  represented  to  the  plaintiff  that  such 
stock  Inveotorled  at  the  amount  of  $8,600  by 
the  Inventory  made  by  one  Klug,  with  the 
intent  and  object  to  Induce  plaintlft  to  rely 
upon  It  as  true  and  to  purchase;    that  the 
plaintiff  understood  and  believed  such  to  be 
the  fact,  and  waa  thereby  Induced  to  buy 
the  stock.    The  Inventory  In  fact  footed  $6,- 
o31.    The  difference  In  value  between'  the 
goods  In  fact  and  If  they  had  been  as  repre- 
sented was  $1,846.15.    But  they  also  found, 
in  answer  to  tbe  fourth  question,  that  "the 
plaintiff,  under  all  of  the  facts  and  circum- 
stances of  the  case,  as  an  ordinarily  prudent 
man,  [did  not]  have  the  right  to  rely  upon 
such  a  representation  as  true."    The  charge 
on  this  subject  was  as  followa— excepted  por- 
tion In  parentheses:    "(In  x>as8lng  upon  this 
•luestion,  you  are  t»  keep  In  mind  that.  In 
law,  the  plaintiff  is  required  to  exercise  ordi- 
nary care  and  prudence  in  the  matter  at  is- 
sue.   He  must  exercise  such  care  and  pru- 
dence, and  give  such  attention  to  the  particu- 
lars of  tbe  transaction  pending,  as  ordinarily 
careful  and  prudent  persons  exercise  under 
'ike  circumstances.    Under   this  rule,   he  Is 
"ot  permitted  to  willfully  disregard  or  negli- 
gently omit  to  avail  himself  of  information  at 
tiand,  and  accessible  to  him,  giving  the  true 
state  of  facts  complained  of  aa  false  and 

1  >■  8m  Fraud,  voL  9,  Cent.  Die.  IS  19.  11. 


fraudulent)  As  to  the  defendaat,  the  seller, 
the  law  Imposes  the  duty  that  be  do  not  em- 
ploy any  art  or  practice  any  artifice  to.  con- 
ceal or  misrepresent  the  facts,  or  do  any  act 
to  throw  tbe  plaintiff  off  his  guard,  or  prevent 
him  from  using  any  means  at  hand  to  give 
bim  the  correct  Information  pertaining  to  tbe 
alleged  false  representation."  The  plaintiff 
moved  to  set  aside  tbe  answer  to  question  4, 
and  also  moved  for  a  new  trial,  which  mo- 
tions were  overruled;  and  a  motion  for  Judg- 
ment for  defendant  on  the  verdict  was  grant- 
ed, and  Judgment  entered,  from  which  the 
plaintiff  appeals. 

Bashford,  Aylward  &  Spensley,  for  appel- 
lant.   H.  W.  Chynoweth,  for  respondent 

dodge;  J.  (after  stating  the  facU).  The 
first  position  assumed  by  appellant  la  that 
there  was  no  evidence  to  support  a  negative 
answer  to  question  4  of  the  special  verdict 
The  representation  was  that  Klug's  Inven- 
tory showed  a  total  value  of  $8,531.  Upon 
reaching  the  store  where  tbe  goods  were, 
plaintiff— who,  by  the  way,  was  quick  at  fig- 
ures, familiar  with  inventories,  and  largely 
experienced  In  estimating  and  buying  stocks 
—asked  for  that  Inventory;  and  It  was  deliv- 
ered to  blm,  and  retained  a  considerable 
time,  while  he  selected  numerous  illustrative 
items,  and  examined  the  particular  goods 
represented  thereby,  with  the  aid  of  his  shoe 
expert.  In  order  to  ascertain  the  basis  of  valu- 
ation adopted  by  Klug.  This  Inventory  con- 
sisted of  20  pages  of  detail  Items,  each  page 
footed  separately,  none  exceeding  three  fig- 
ures of  dollars.  On  the  last  page  these  re- 
spective 20  footings  were  brought  together 
In  one  column,  and  there  footed  to  an  original 
total  of  $6,531.  All  this  In  pencil.  There  Is 
evidence  that  the  "6"  had  been  changed  to 
"8"  when  plaintiff  had  the  book,  though  the 
defendant  denies  that  he  ever  changed  it 
or  knew  of  its  change,  and- Infereutially  de- 
nies that  It  then  was  an  "S."  At  tbe  trial 
the  first  figure  was  "6,"  obviously  written 
upon  an  erasure.  The  evidence  thus  shows 
that  plaintiff  had  full  and  complete  means  of 
knowledge  of  the  true  total  of  the  Inventory 
at  the  expense  of  only  the  effort  of  adding 
up  the  column  of  20  Items.  He  could  have 
discovered  that  $8,500  was  clearly  Incorrect 
and  excessive  by  merely  running  his  eye  over 
the  column  of  hundreds,  as  It  appears  did 
one  Straus,  with  whom  defendant  negotiated.. 
This  would  have  shown  but  about  $5,500, 
and  would  at  once  have  suggested  that  the 
odd  amounts  less  than  $100  could  not  bring 
the  total  up  to  $8,500.  The  question,  conced- 
ing tbe  "8"  was  in  fact  there,  whether  the  in- 
correctness of  the  total  was  so  obvious  that 
plaintiff  ought  to  have  observed  It,  was  one 
open  at  least  to  an  affirmative  Inference, 
and  was  properly  for  the  Jury.  But  coun.s*'l 
urges,  and  properly,  that  if  dcfetulant,  by 
artifice,  threw  plaintiff  off  his  guard,  or  di- 
verted him  from  observing  that  which  he  had 


Digitized  by  ^OOQIC 


984 


07  NOBTHWBSTBRN  BBPOBTEB. 


(WU. 


opportunity  to  obserre,  then  the  fourth  ques- 
tion of  the  verdict  must  be  answered  In  the 
afflrmatlTe.  Cpon  this  branch  of  the  sub- 
ject not  only  is  the  Inference  dedndble  from 
the  facts  doubtful,  but  the  evidence  itself  Is 
In  some  measure  of  confusion  and  conflict 
The  only  artifice  suggested  Is  the  change  In 
the  first  figure  of  the  total.  Whether  de- 
fendant made  that  change  or  knew  of  it  is 
in  dispute;  also  whether  It  was  not  so  obvi- 
ously an  alteration  of  a  previous  figure  as 
to  at  once  attract  plaintiff's  attention  and 
suggest  inspection.  Hence  we  cannot  say 
that  there  was  no  evidence  which,  if  tie- 
lieved  by  the  Jury,  might  have  warranted 
them  tn  a  negative  answer  to  the  question 
submitted. 

The  next  contention,  broadly  stated,  is  that 
the  fourth  question  to  the  Jury  and  its  answer 
have  nothing  to  do  with  defendant's  liability; 
that  diligence  in  a  defrauded  person  la  In 
no  wise  essential  to  his  recovery  against 
one  who  willfully  deceives  liim.  In  other 
words,  that  the  rule  of  caveat  emptor  has  no 
place,  in  the  presence  of  actual  fraud.  Ap- 
pellant also  urges,  however,  that,  even  if  the 
foregoing  contention  be  not  sustained  to  Its 
full  extent,  the  court,  by  the  fourth  question, 
and  the  charge  with  reference  to  it,  imposed 
too  high  a  duty  of  diligence  upon  plaintiff. 
That  some  measure  of  diligence,  or,  rather, 
absence  of  affirmative  negligence,  is  ordi- 
narily essential  in  one  seeking  In  court  re- 
lief from  fraud,  whether  by  damages  or  re- 
scission, has  been  so  recently  reiterated  by 
this  court  In  Bostwlck  v.  Ins.  Co.,  116  Wis. 
892,  88  N.  W.  538,  92  N.  W.  246,  and  North- 
em  Supply  Co.  V.  Wangard,  117  Wis.  624,  94 
N.  W.  785,  where  a  very  complete  collection 
of  the  authorities  is  made,  that  we  cannot 
feel  Justified  in  any  extended  discussion  of 
the  subject  now.  It  rests  on  the  Idea  that 
one  cannot  be  defrauded  by  an  assertion  of 
what  be  knows  to  be  false,  and  that  courts 
will  presume  that  an  ordinary  iterson  does 
know  those  things  which  are  obvious  to  ordi- 
nary observation.  It  rests  on  the  same  rea- 
sons as  the  rule  so  well  established  In  negli- 
gence cases,  that  courts  will  not  deem  credi- 
ble a  party's  own  testimony  that  he  look- 
ed, and  did  not  see  that  which  must  have 
been  plain  to  his  vision.  Cawley  v.  La 
Crosse  Ry.,  101  Wis.  146,  77  N.  W.  179; 
Koester  v.  C.  &  N.  W.  Ry.,  106  Wis.  460,  82 
N.  W.  295.  Hence  courts  will  deny  relief 
to  him  who  shuts  his  eyes  to  that  which  is 
clearly  apparent,  if,  knowing  it,  he  could  not 
have  been  deceived  by  defendant's  misrep- 
resentation. Locke  V.  Williamson,  40  Wis. 
877;  Mamlock  v.  Fairbanks,  46  Wis.  415,  1 
N.  W.  167,  32  Am.  Rep.  716;  Prince  v.  Over^ 
holser,  75  Wis.  646.  44  N.  W.  775;  Farr  v. 
Peterson,  91  Wis.  182,  187,  64  N.  W.  863. 

When,  however,  we  come  to  consider  the 
degree  of  diligence  essential  in  the  presence 
of  actual  fraudulent  misrepresentation,  we 
find  a  multitude  of  at  least  apparently  in- 
consistent and  conflicting  remarks  or  dicta. 


many  of  them  doubtless  correct  enough  •• 
applied  to  the  situation  then  in  iiand,  bo: 
quite  misleading  as  general  rules  of  law. 
Expressions  like  "due  diligence,"  "ordinaiy 
care,"  and  the  like,  have  been  used,  perhaps 
properly  with  only  their  intrinsic  meanh^ 
but  rendered  of  doubtful  propriety  In  vtew 
of  the  technical  meaning  wbicb  luu  become 
attached  to  such  expressions  in  administer- 
ing the  law  of  negligence  In  other  aapeetM. 
Both  the  question  to  the  Jury  and  the  Instni^ 
tlon  In  the  Instant  case  suggest,  at  least,  Out 
recovery  for  deceit  can  be  had  only  by  one 
who  has  exercised  the  car»  of  an  "ordinaiUy 
prudent  man."  This  obviously  cannot  be  tra> 
as  a  general  rule,  for  frauds  are  more  Ukelj 
to  be  effective,  and  even  more  certainly  ooglit 
to  be  redressed,  when  practiced  upon  tbe 
weak-minded  or  the  inexperienced;  in  other 
words,  upon  those  who  lack  tbe  prudence 
and  Intelligence  of  the  ordinary  person.  "It 
Is  as  much  an  actionable  fraud  willfnll;  to 
deceive  a  credulous  person  with  an  improb- 
able falsehood  as  it  is  to  deceive  a  cautiotu, 
sagacious  person  with  a  plausiOle  one.' 
Barndt  v.  Frederick,  78  Wis.  1,  11,  47  N.  W. 
6,  9,  11  L.  R.  A.  199.  The  law  has  alwayi 
I>een  most  vigorous  In  denunciation  of  Cnod 
practiced  on  such  incapables,  but  any  redress 
would  ordinarily  be  impossible,  if,  as  a  condi- 
tion, tbe  Jury  must  find  that  tbe  sufferer  ex- 
ercised ordinary  care  and  diligence,  according 
to  tbe  technical  meaning  of  tbat  .phrase. 
Nevertheless  such  a  question  aa  that  now 
criticised  was  fully  approved  In  Farr  ▼.  Pe- 
terson, supra.  In  that  case,  however,  all  pa^ 
ties  proceeded  upon  the  assumption  that  the 
plaintiff  was  fully  up  to  the  ideal  standard— 
the  man  of  ordinary  prudence.  Where  that 
appears  conclusively,  we  are  not  inclined  to 
hold  it  error  to  embody  such  a  standard  ta 
the  question  by  which  to  measure  his  con- 
duct If  he  be  such  a  man,  then  he  must  be 
presumed  to  see  and  know  that  which  under 
all  the  circumstances  was  apparent  to  ordi- 
nary intelligence  and  observation.  In  this 
case  there  exists  even  more  Justification  for 
the  use  of  such  a  standard  of  comparison,  tar 
it  was  proved  conclusively  that  plaintiff  wai 
a  man  of  exceptional  shrewdness.  acutene<s. 
and  experience  In  tbe  buying  and  dealing  is 
stocks  of  goods.  He,  with  some  modesty  of 
expression,  admitted  upon  the  stand  that, 
while  there  might  be  more  competent  aid 
more  experienced  men  in  that  line,  none  sodi 
had  come  within  his  acquaintance.  So  we 
conclude  that  the  undisputed  facts  rendered 
permissible  in  this  case  the  comparison  of 
plaintiff's  conduct  with  that  of  ordlnarilT 
prudent  persons,  though  a  similar  qoesttos 
might  well  be  erroneous  or  InconcInalTe  fai 
the  absence  of  undisputed  showlni;  as  to 
plalntifTs  competency. 

Another  criticism  is  upon  the  charse  tiiat 
•the  plaintiff  is  required  to  exercise  ordinal? 
care  and  prudence."  It  is  said  that  this  con- 
veys the  idea,  as  a  general  rule,  that  one  to 
whom  statements  of  tact  are  made  most 
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ilwaya  meet  them  with  raapldon— mnst  take 
It  least  some  precaution  to  ascertain  whetb- 
sr  tbey   may   not  be  false.     If  that  be  Its 
effect.  It  la  Incorrect     There  Is  no  mie  of 
law  demanding  universally  any  such  duty  of 
suspicion.      In  absence  of  anything   to  put 
one  on  bla  cruard,  and  In  absence  of  full  op- 
portunity to  observe  and  know  the  fact,  be 
has  tbe  right  to  believe  and  rely  upon  repre- 
sentations of  material  facts  made  to  him  by 
the  opposite  party,  and  If  they  prove  false 
and  fraudulent,  to  demand  relief  from  their 
effect.      McClellan  v.  Scott,  24  Wis.  81,  86; 
Birdsey  ▼.  Butterfleld,  34  Wis.  52;   Krause  v. 
Busacker,  106  Wis.  350,  81  N.  W.  406.    It  Is 
in  relation  to  this  situation  that  the  remark 
bas  often  been  aptly  made  that  "the  rule  o( 
caveat  emptor  bas  no  application  to  cases  of 
fraud."    Beetle  v.  Anderson,  98  Wis.  5,  73  N. 
W.  560;    Bostwlck  v.  Ins.  Co.,  supra.    For  ex- 
ample, had  plaintiff  made  this  trade  In  Mad- 
ison without  sight  of  the  goods  or  opportu- 
nity to  see  the  inventory,  upon  defendant's 
statement  that  It  footed  ^,500,  there  prob- 
ably would  have  been  no  question  of  ordinary 
care  for  consideration;    he  knowing  nothing 
to  arpnse  doubt  of  the  statement,  nor  having 
any  present  means  of  knowledge  as  to  the 
truth  or   falsity  thereof.     On  the  contrary, 
however,  when  the  means  of  knowledge  as 
to  the  true  state  of  facts  is  so  spread  before 
him  that  by  ordinary  abservatlon  he  cannot 
but  know  It,   very  different  considerations 
are  tben  involved.    If  be  could  not,  without 
substantially  cloaing  his  eyes  to  what  is  be- 
fore them,  be  ignorant,  he  will  be  presumed 
to  know,  unless,  indeed,  he  be  diverted  from 
observation  by  some  artifice  or  further  mis- 
representation.    He  cannot  longer  be  sup- 
posed to  rely  on  what  is  told  him,  but  on 
what  he  sees  and  knows.     When  we  enter 
this  field,   however,  we  are  obliged  to  use 
terms  and  expressions  not  entirely  exact  in 
their  signification.    When  we  speak  of  a  fact 
being  obvious  or  open  to  ordinary  observation, 
those  expressions  must  cover  a  multitude  of 
degrees  of  obviousness.     Some  things  are, 
and  some  are  not,  so  plain  as  to  fall  one  side 
or  the  other  of  the  legal  line.    Again,  a  thing 
may  be  obvious  to  one  person,  and  not  at  all 
apparent  to  another.    Hence  attempt  must  be 
made  to  guide  a  jury  as  to  how  obvious  must 
be  the  fact  in  order  that  the  law  will  pre- 
sume knowledge.     Courts  have  used  many 
different  formolse  to  define  the  duty  of  a 
purchaser  when  once  the  actual  facts  are 
spread  open  to  bis  observation  or  discovery, 
80  that  he  owes  some  duty  even  to  himself; 
also  of  the  conditions  under  which  the  pre- 
sumption  of   knowledge   will   be    indulged. 
Thus  the  original  case  In  this  court  denies 
right  of  reliance  "when  the  defects  in  the 
goods  are  patent  and  obvious  to  the  senses, 
when  the  purchaser  has  a  full  opportuntlty 
for  examination."    Locke  v.  Williamson,  40 
Wis.  377,   379.     Fraud   must   be   such   that 
tte  party  could  not,   with  reasonable  dili- 
gence, acaulie  knowledge  thereof  when  put 


on  inquiry."  Prince  t.  Overholser,  76  Wis. 
648,  650,  44  N.  W.  775.  The  query,  'T>ld 
plaintiff  use  due  and  proper  caution  and  dili- 
gence In  endeavoring  to  ascertain  the  true 
boundary?"  was  held  at  least  sufficiently 
favorable  to  defendant  In  Oastenholz  v.  Hel- 
ler, 82  Wis.  30,  33,  51  N.  W.  432.  A  party 
may  rely  "so  far  as  falsity  was  not  obvi- 
ously discoverable."  Porter  v.  Beattle,  88 
Wia  22,  32,  59  N.  W.  499,  503.  "If  plalnOff 
had  notice  of  the  actual  facts,  or  had  knowl- 
edge of  such  facts  as  would  have  led  to  the 
discovery  of  the  truth  by  the  use  of  reason- 
able diligence,  and  failed  to  use  such  dili- 
gence, she  cannot  now  say  that  she  was  de- 
frauded in  the  purchase.  She  cannot  close 
her  eyes  to  the  facts  which  are  before  her. 
or  tbe  information  which  Is  at  hand."  War- 
ner V.  Benjamin,  89  Wis.  290,  295,  62  N.  W. 
179,  180.  "The  law  requires  men,  in  their 
dealing  with  each  other,  to  exercise  proper 
vigilance  and  apply  their  attention  to  those 
particulars  which  may  be  supposed  to  be 
within  the  reach  of  ttaeir  observation  and 
judgment,  and  not  to  close  their  eyes  to 
means  of  Information  accessible  to  them." 
Farr  v.  Peterson,  91  Wis.  182,  187,  64  K. 
W.  863,  865.  One  must  be  presumed  to  ob- 
serve such  things  as  "would  ordinarily  be 
observed  by  a  person  in  handling  his  own 
property  under  tbe  circumstances."  Bost- 
wlck V.  Ins.  Co.,  supra.  In  the  late  case  of 
Northern  Supply  Co.  v.  Wangard,  supra,  we 
took  occasion  to  point  out  the  erroneous 
character  of  an  Instruction  which  suggested 
a  duty  on  the  part  of  a  buyer  to  suspect 
and  search  for  a  defect  or  variance  from  tbe 
fact  as  warranted  or  represented;  and  It 
was  there  reiterated  that  the  rule  of  caveat 
emptor  applies  only  "as  to  patent  defects 
If  the  purchaser  has  full  means  of  knowl- 
edge thereof  by  the  exercise  of  ordinary  at- 
tention to  his  business,  which  requires  him 
to  at  least  look  at  what  he  buys,  •  •  * 
so  as  to  observe  patent  imperfections,  If 
there  are  such."  In  Shaw  v.  Gilbert,  111 
Wis.  165,  188,  86  N.  W.  188,  this  court  ap- 
parently transported  tbe  complete  doctrine 
of  contributory  negligence  into  the  duty  of 
a  plaintiff'  to  guard  against  belief  in  and 
reliance  upon  the  willful  fraud  of  defend- 
ant, and  what  was  there  said  would  Infer- 
entially  support  tbe  instruction  now  under 
consideration.  There  is  now  discovered, 
however,  a  most  unfortunate  mistake  in  the 
statement  of  the  error  which  was  assigned, 
considered,  and  intended  to  be  condemned 
in  that  case.  For  that  mistake  the  writer 
of  the  opinion  was  responsible,  and  hastens 
to  avail  himself  of  this  opportunity  to  make 
correction,  so  far  as  possible.  The  question 
of  which  exclusion  from  the  special  verdict 
was  assigned  as  error  was  not  whether  tbe 
plaintiff  was  guilty  of  a  slight  want  of  ordi- 
nary care  in  relying  upon  or  believing  the 
alleged  misrepresentation,  as  Incorrectly 
stated,  but  whether  she  was  guilty  of  such 
want  of  care  in  extending  credit  to  an  in- 
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solvent  corporation;  In  other  words,  In  ex- 
poBlns  herself  to  some  or  all  of  the  damage 
trhlch  she  claimed  to  have  suffered.  Ob- 
viously therefore  the  question  actually  de- 
cided In  Shaw  v.  Gilbert  was  not  that  now 
under  consideration,  and  that  case  la  not 
authority  upon  this. 

After  thus  reviewing  the  various  cases  up- 
on tlie  subject.  It  Is  apparent  that  the  duty 
of  a  purchaser  of  goods  upon  representations 
of  another  is  best  and  most  nearly  accu- 
rately expressed  In  terms  such  as  those  Just 
quoted  from  Northern  Sup.  Co.  v.  Wangard, 
or  In  those  from  Fair  v.  Peterson,  supra. 
The  tendency  observable  In  several  recent 
trials  at  circuit  to  confuse  the  doctrine  of 
contributory  negligence  as  a  defense  to  actions 
for  negligence  with  the  failure  of  a  plaintiff  to 
observe  what  is  patent  as  an  obstacle  to 
recovery  for  willful  fraud  should  at  once 
be  corrected,  and  the  ose  of  terms  belonging 
to  and  having  an  exact  and  technical  mean- 
ing in  the  former  field  should  be  avoided 
in  charging  Juries  with  reference  to  the  lat- 
ter. It  being  conceded  however  that  the  In- 
struction complained  of  in  this  case  was  un- 
fortunate and  to  the  professional  mind  might 
seem  to  import  into  this  case  the  general 
rules  measuring  contributory  negligence, 
yet  it  does  not  follow  that  the  Jury  were 
necessarily  misled  to  appellant's  prejudice. 
We  have  already  pointed  out  that  the  plain- 
tiff being  by  conclusive  proof  a  person  of  at 
least  ordinary  intelligence  and  acuteness,  no 
error  existed  In  the  suggestion  that  the  Jury 
might  consider  his  conduct  on  the  assumption 
that  be  would  observe  and  know  what  the 
ordinarily  prudent  and  diligent  man  would 
under  like  circumstances.  Further  than  this, 
it  being  shown  conclusively  that  the  inven- 
tory itself  was  placed  in  his  bands  and 
examined  by  him  so  that  the  amount  of  its 
total  was  apparent  to  at  least  some  measure 
of  observation,  the  question  arose  whether 
that  degree  of  scrutiny  which  would  have 
disclosed  the  falsity  of  defendant's  repre- 
sentation was  so  within  "ordinary  attention 
to  his  business"  that  a  presumption  of  ita 
exercise  must  be  Indulged,  or  its,  failure  be 
deemed  a  closing  of  his  eyes  to  that  which 
was  obvious.  The  trial  court  saw  fit  to 
describe  this  ordinary  attention  to  business 
as  "ordinary  care  and  prudence."  That 
phrase,  while  technical  to  a  lawyer,  would 
not  necessarily  be  so  to  a  layman,  and  may 
well  have  conveyed  to  the  Jury  the  same  idea 
as  the  better  and  more  guarded  one,  "ordi- 
nary attention."  The  phrase  used  is  not 
erroneous  in  the  ordinary  and  popular  ac- 
ceptation of  its  words,  even  though  it  might 
be  in  their  technical  meaning  In  the  law  of 
negligence.  Doubtless  the  statement  of  a 
general  rule  that  a  purchaser  upon  repre- 
sentations owes  a  duty  of  such  care  and 
prudence  as  ordinarily  careful  persons  exer- 
cise under  lilce  circumstances  would  be  er- 
roneous, as  conveying  the  idea  of  duty  to 
look  out  for  fraud;  but  the  Instruction  here 


was  confined  to  the  plaint 
ordinary  prudence  and  ( 
present  to  his  eyes  full  li 
falsity  of  the  representat 
some  hesitation,  we  have 
closion  that,  in  its  relatlc 
this  case,  the  instmction 
erroneous  or  misleading  i 
view  that  the  answer  to  tl 
was  or  might  have  been  tl 
apprehension  of  the  law 
therefore  cannot  Justify  n 
Judgment  afiirmed. 

SIBBBCKER,  J.,  took  n 


BORGMAN  v.  CITY  OF 

(Supreme  Court  of  Wiscons: 

HXTNICIFAL   CORPORATION- 
LINO— ASSESSMENT- 

L  Where  the  general  dt; 
vides  a  scheme  for  city  Impi 
scribes  the  conditions  and  t 
to  authorize  them  (Rev.  St 
18,  »  175-197a),  the  adopt 
charter  of  a  specially  incoi 
single  sabdivision  of  a  sectii 
division  40,  g  52,  snbc.  7),  g 
er  to  provide  for  sprinklmg 
expense  of  lots  fronting  ther 
nubdivision  not  being  an  inte; 

2.  While  Rev.  St.  1808,  { 
a  specially  incori>orated  d 
sprinkling  streets  at  the  e: 
lots.  It  can  only  do  so  by  to 
prorisiona  in  the  section  for 
tion  for  snch  sprinkling  by  t 
jority  of  the  frontage. 

Appeal  from  Circuit  Cooi 
ty;   John  Goodland,  Judge 

Action  by  H.  Q.  Borgma 
of  Antlgo  and  another, 
in  favor  of  plaintiff,  defen 
firmed. 

This  ia  an  action  to  d 
void  certain  assessments  o 
and  to  restrain  its  coIIe( 
resides  in  and  owns  a  lot 
avenue  in  the  dty  of  Ant 
Ings  of  the  common  councl 
upon  to  fix  the  assessment 
On  April  19,  1901,  the  coi 
rected  that  the  commltte 
bridges  look  up  the  matte 
streets.  April  24th  the  a 
that  the  sprinkling  of  FU 
1901  season  by  Aug.  Bn 
$500.  The  committee  repc 
motion.  At  the  same  me 
was  adopted  instructing  ' 
streets  and  bridges  "to  en 
ment  with  Aug.  Brehmer 
Ave.,  a  macadam  street,  i 
be  commenced  to-morrow, 
the  time  being  until  other 
be  made."  April  29,  1901, 
ceedings  were  had:  "P< 
sprinkling  Fifth  Ave.,  a 
By  Alderman  Brlggs  moi 
that  the  petitloa  be  refe 
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committee  and  tke  committee  be  given  fnr- 
tber  time  to  get  more  Blgnatozea.  Motion 
carried."  May  8th  certain  petitions  were 
presented,  and  by  motion  all  petitions  or 
motions  (were)  rescinded,  and  it  was  ordered 
tbat  the  petition  be  referred  back  for  legal 
signatures.  Tbe  coondl  fturther  decided  by 
motion  "that  no  petition  be  considered  un- 
less tbe  number  of  feet  be  given  and  fixed 
amount  of  said  lots  and  nnmb»  of  feet  to 
be  qprlnkled."  May  9,  1901,  it  took  action 
by  motion  "that  Aug.  Brehmer  be  hired  at 
the  rate  of  $3.50  per  day  for  sprinkling 
streets  In  the  petition  aa  read  pending  the 
ten  days  for  advertising  for  bids  for  sprink- 
ler as  provided  by  law,  and  that  the  said 
A.ug.  Brehmer  be  paid  35  cents  per  hour 
for  sprinkling  when  a  day's  work  Is  not 
done."  Alderman  Brlggs  was  added  "to 
the  committee  on  streets  and  bridges  to  get 
signatures  for  sprinkling  Fifth  Ave.,  a  ma- 
cadam street"  May  14,  1901,  at  a  special 
meeting  called  to  act  on  tbe  petition  for  the 
sprinkling  of  Fifth  avenue,  a  macadam  street, 
petitions  were  read  and  granted  upon  mo- 
tion. A  bid  was  received  from  A.  F.  Breh- 
mer offering  to  sprinkle  that  part  of  Fifth 
avenue  on  which  the  property  In  this  case 
abuts  for  $500.  The  motion  to  accept  the 
bid  of  Aug.  Brehmer  was  carried,  as  was  a 
motion  instructing  the  committee  on  streets 
and  bridges  "to  enter  into  a  contract  with 
Aug.  Brehmer  as  to  how  the  streets  are  to 
be  sprinkled,  time  and  place."  Upon  motion 
It  decided  "that  the  sprinkling  of  streets  be 
paid  for  monthly  pro  rata."  '  Brehmer  was 
paid  a  total  of  $500  at  different  times  by 
srder  of  the  common  council  out  of  the  gen- 
eral fund  for  sprinkling  that  part  of  Fifth 
avenue  In  question;  and  on  Nov.  4th  the 
cooncil  adopted  a  resolution  directing  that 
tbe  sums  be  charged  to  lots  as  specified  in  a 
itatement  made  by  the  city  clerk  apportion- 
ing the  costs  of  sprinkling  to  the  lot  owners. 
The  notice  calling  for  bids  was  published  on 
May  17th  and  May  24tb,  and  provided  for 
sprinkling  from  June  1  to  November  1,  1901; 
such  bids  to  be  received  on  or  before  May 
29th. 

On  tbe  evidence  submitted  the  court  found 
that  subdivision  40  of  section  925-62  of  tb» 
Revised  ■  Statutes  of  1898,  providing  for 
sprinkling  of  streets  at  the  cost  of  the  dty, 
or  of  the  lots  or  parts  of  lota  fronting  there- 
on, bad  been  adopted  as  an  amendment  to 
the  charter  of  the  city;  that  no  resolution 
charging  the  cost  thereof  to  the  owner  of  the 
lots  fronting  on  the  street  in  question  had 
been  passed  by  the  council;  tbat  the  petition 
signed  by  respondent  for  the  sprinkling  of 
Fifth  avenue  neither  contained  the  signa- 
ture of  the  owners  of  a  majority  of  the  front- 
age, nor  did  such  petitions  provide  for  or 
specify  that  tbe  costs  of  sprinkling  be  char- 
ged to  the  owners  of  the  lots;  that  no  notice 
of  a  bearing  In  the  matter  was  ever  received 
by  the  plaintiff,  nor  was  provision  made  for 
such  a  hearing— and  held  all  the  proceedings 


taken  by  the  council  based  on  the  petitions 
illegal  and  void. 

The  portiona  of  dupter  40a,  Bev.  tt  1886, 
covering  the  question  before  us,  are  contained 
In  subchapter  18,  relating  to  "city  improve- 
maata,"  and  are  embraced  in  sections  175- 
197a  inclusive. 

Upon  tbe  trial  the  court  awarded  judgment 
In  respondent's  favor,  declaring  the  proceed- 
ings void,  and  restraining  the  dty  from  any 
attempted  enforcement  of  tbe  tax.  This  is 
an  appeal  from  that  judgment 

Henry  Hay  (Max  Hoffman,  of  counsel),  for 
appellants.    George  W.  Latta,  for  respondent 

SIEBECKBB,  J.  (after  stating  the  facts). 
Tbe  city  contends  it  adopted  subdivision  40 
of  section  52,  subc.  7,  of  what  is  known  aa 
the  "General  City  Charter  Law,"  which  pro- 
vides that  the  dty  shall  have  power  "to  pro- 
vide for  sprinkling  its  streets  at  the  expense 
of  the  dty  or  of  the  lots  or  parts  of  lots 
fronting  thereon."  By  section  175  of  sub- 
chapter 18  It  is  enacted  that  the  dty  "may 
cause  [such]  streets  and  alleys  to  be  swept 
sprinkled  and  cleaned,"  and  "the  expense  of 
such  work  or  improvement  may  be  paid  In 
whole  or  In  part  by  the  dty,  or  by  the  prop- 
erty to  be  benefited  thereby  as  tbe  conndl 
may  direct,  but  in  no  case  shall  the  amount 
assessed  to  any  parcel  of  real  estate  exceed 
the  benefit  accruing  thereto  by  such  Improve- 
ment except  in  case  of  sidewalk." 

The  dty  had  no  power  under  Ita  apedal 
charter,  before  the  attempted  amendment,  to 
sprinkle  streets  at  the  cost  of  the  lots  front- 
ing thereon.  It  could  not  therefore,  exercise 
this  power  unless  authorized  by  the  adoption 
of  subdivision  40,  {  62,  subc.  7.  That  the 
attempted  adoption  of  this  subdivision  by 
the  dty  of  Antlgo  is  invalid  appears  clearly 
under  the  law  as  announced  in  Adams  v. 
City  of  Beloit  105  Wis.  863,  81  N.  W.  869, 
47  Ij.  R.  A.  441,  and  State  ex  rel.  Boycott  v. 
Mayor,  etc.,  107  Wis.  654,  84  N.  W.  2^  It 
was  therein  dedded  tbat  a  dty  under  special 
charter  may  adopt  a  part  of  the  general  char- 
ter law  if  it  is  an  Integral  part  of  the  law, 
complete  in  itself.  But  the  part  adopted 
must  however,  "be  a  complete  law  in  all  its 
terms  and  provisions,  when  it  leaves  the  leg- 
islative branch  of  the  government  so  that 
nothing  is  left  over,"  save  that  the  common 
council  may  determine  whether  it  shall  be 
adopted  as  a  part  of  the  law  of  tbe  city. 
State  ex  rel.  Boycott  v.  Mayor,  etc.,  supra. 
When  tbe  dty  chose  to  adopt  only  subdivi- 
sion 40,  t  62,  subc.  7,  granting  power  to 
sprinkle  streets  at  the  cost  of  the  dty  or  of 
the  lots  or  parts  of  lots  fronting  thereon,  it 
wholly  failed  to  adopt  the  legislative  scheme 
for  dty  improvements  as  set  forth  in  sub- 
chapter 18  of  this  law,  providing  that  cities 
may  cause  streets  to  be  sprinkled,  and  charge 
the  costs  ui>on  property  to  the  extent  it  is 
benefited  thereby  as  a  special  assessment 

Under  the  charter  as  it  stood  "♦*«»»  *y>t 
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attempted  amendment  It  contained  so  pro* 
visions  embodying  the  conditions  and  tbe 
procedure  prescribed  by  sections  175  to  IdTa, 
Inclusive,  as  necessary  conditloDB  to  author- 
ize It  to  make  any  of  the  Improvements  there- 
in specified,  and  for  the  payment  of  the  ex.- 
penae  thereof  either  by  the  city  or  by  the 
property  to  be  benefited  thereby.  The  result 
Is  that  by  the  attempted  amendment  of  the 
charter  the  city  assumed  to  acquire  a  power 
under  which  it  seeks  by  special  assessments 
to  impose  the  expense  of  carrying  it  into 
effect  upon  property  In  a  manner  wholly  at 
variance  with  the  requirements  fixed  by  leg- 
islative action  for  the  exercise  of  this  munic- 
ipal function.  The  steps  to  be  taken  to  ac- 
complish this  purpose  on  the  part  of  the  city 
council,  as  prescribed  in  the  sections  of  the 
general  charter  law,  are  deemed  Important 
and  essential  to  protect  these  individual  rights 
and  the  Interests  of  the  property  owner.  In 
State  ex  rel.  Boycott  v.  Mayor,  etc.,  supra, 
the  court,  in  speaking  of  these  personal 
rights,  said:  "This  seems  to  be  the  very 
thing  that  the  Legislature  intended  to  guard 
against— the  guards  which  the  property  own- 
er waa  intended  to  have— and  it  Is  the  very 
safeguard  which  the  council  have  denied 
blm."  These  omissions  are  fatal,  and  render 
the  attempted  adopting  of  subdivision  40,  S 
52,  subc.  7,  as  part  of  the  city  charter.  In- 
valid. 

This  result  disposes  of  this  branch  of  the 
case  withont  inquiry  into  the  question 
whether  the  expense  of  sprinkling  streets 
can  be  charged  by  special  assessment  as  a 
benefit  on  lots  fronting  on  such  streets,  and 
we  therefore  express  no  opinion  on  the  sub- 
ject 

It  la  urged  that  the  assessment,  it  not  valid 
under  the  above  conditions,  was  properly 
made  within  the  powers  conferred  upon  the 
city,  as  one  incorporated  by  special  act,  un- 
der chapter  40b,  Rev.  St  1898,  relying  pai> 
ticularjy  upon  the  provisions  of  section  026- 
10.  This  section  prescribes  that  the  expense 
of  street  sprinkling  may  be  assessed  to  the 
owner  of  the  property  fronting  on  such  street 
in  proportion  to  the  frontage  of  each  owner, 
excepting  street  crossings.  The  assessment 
under  these  provisions  was,  however,  clearly 
UlegaL  Any  action  under  this  section  re- 
quires, as  a  condition  of  the  validity  of  the 
proceeding,  that  the  petition  to  sprinkle  a 
street  be  signed  by  the  owners  of  the  ma- 
jority of  the  frontage  upon  the  street  or  part 
of  street  which  is  to  be  sprinkled.  The  court 
found  that  the  petition  upon  which  the  coun- 
cil assumed  to  act  was  not  signed  by  the 
owners  of  a  majority  of  the  frontage  of  the 
part  of  the  street  sprinkled,  and,  further, 
that  the  city  wholly  omitted  to  enter  into  a 
contract  with  the  persons  who  did  the  sprink- 
ling. Upon  examination  of  the  evidence  we 
find  the  court's  conclusions  as  to  these  facts 
are  supported  by  the  proof.  These  omissions 
make  the  proceeding  fundamentally  defective 
and  void.    State  ex  rel.  v.  Ashland,  88  Wis. 


SOS,  flO  N.  W.  1001;  Dleckmann  ▼.  Bbebo;- 
gan  County,  80  Wis.  570.  62  N.  W.  410. 

It  la  unnecessary  to  consider  other  defera 
In  the  council  proceedings,  adverted  to  upaz 
the  argument. 

Judgment  affirmed. 


GALL  V.  GAIX.. 

(Supreme  Oonrt  of  Wisconsin.    Jan.  12,  190L) 

RECORD  ON  APPEAlr-PRBSUMPTlOKS— PtXAD- 
INO— DEMAND  OF  PAYMENT— INSTRUCTIOSS- 
WRITTEN  CONTRACT— QUESTION  NOT  IN  IS- 
SUE. 

1.  On  appeal  by  defendant  it  was  contended 
that  the  complaint  failed  to  allege  a  conriden- 
tion  for  the  agreements  by  him  in  the  writtBi 
contract  sned  on.  It  did,  however,  allese  At 
contract  which  was  received  in  evidence,  tct 
which  was  not  printed  and  waa  not  contained 
in  the  bill  of  exceptions,  which  was  eeatified  to 
contain  all  the  evidence.  Htld,  that  the  cenifi- 
cate,  being  in  conflict  with  the  facts  appeaiiai; 
on  the  face  of  the  bill,  mast  as  to  all  qnesQ'oi<s 
depending  thereon,  be  regarded  as  nntme.  tad 
it  must  therefore  be  assumed,  in  support  of  tki> 
Judgment,  that  the  contract  so  received  in  er.- 
dence  did  show  a  consideration,  which  assiiitr>- 
tion  evidence  in  the  record  tended  to  snppoit. 

2.  The  role  that  there  is  no  obligation  to  pa; 
in  money  until  demand  and  refosal  to  d^rs 
specific  articles,  pursuant  to  a  written  a.gnt- 
ment,  has  no  application  to  a  part  of  mA 
agreement  requiring  a  specified  sum  to  l>e  paid 
annnally  in  cash. 

8.  A  complaint  alleging  an  agreement  in  wri'^ 
Ing  to  pay  plaintiff  a  specified  sum  eveir  year, 
and  the  breach  thereof,  and  the  amonnt  dee 
and  unpaid  by  reason  thereof,  without  allefdai; 
a  demand  therefor,  was  sufficient  to  satis^ 
Rev.  St  1898,  H  2646,  2668,  2875,  requirini:  a 
plain  and  concise  statement  of  the  facts,  iritt 
the  amonnt  claimed,  if  the  recovery  of  mooey 
be  detnanded,  a  liberal  construction  of  a  plead- 
ing to  determine  its  effect  and  providing  that 
it  shall  be  snfBcient  to  give  a  copy  of  the  in- 
Btrument  sued  on,  and  to  state  that  there  is  d^e 
thereon  a  specified  sum  from  defendant,  whidi 
plaintiff  claims. 

4.  There  was  no  error  in  refusing  to  sabmit 
to  the  jury  the  question  of  a  partiaT  settlemeDt 
between  the  parties,  where  no  settlement  was 
pleaded  and  the  evidence  bearing  on  the  qoea- 
tion  was  pertinent  te  the  issnes  in  the 


Appeal  from  Circuit  Court  Sank  Connty: 
Robert  O.  Siebecker,  Judge. 

Action  by  Rosina  Gall  against  Charies 
Gall  In  Justice  court  On  a  trial  de  novo  on 
appeal  to  the  circuit  court,  there  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  action  was  commenced  before  a  Jus- 
tice of  the  peace  December  3,  1901.  by  Rosina 
Gall  against  her  son,  Charles,  to  recover 
^52.50  in  money  and  the  value  of  certain 
articles  which  by  the  terms  of  a  writtes 
agreement,  executed  by  them  November  2S. 
1893,  he  agreed  to  pay  and  deliver  to  her 
annually,  but  which  he  had  failed  and  neg- 
lected to  do,  to  the  amount  of  $142.30,  aad 
that  that  sum  included  $30  for  a  cow  belong- 
ing to  the  plaintiff,  and  was  sold  by  tbe  de- 
fendant for  $30  and  the  proceeds  tbereof  re- 
tained by  him.  The  defendant  answered  by 
way  of  admissions,  denials,  and  counter  a)- 
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legatloDi,  pleading  the  atatntea  of  llmltatioii 
aa  to  tbA  cow,  and  payment  under  the  writ- 
ten contract  aa  to  the  other  Items.    After  the 
case  waa  taken  on  appeal  to  the  circuit  court 
it  came  on  for  trial,  and  after  the  court  over- 
ruled a  demurrer  ore  tenua  to  the  complaint 
the  case  waa  tried.    At  the  close  of  the  testi- 
mony the  defendant  moved  the  court  to  di- 
rect a  verdict  In  favor  of  the  defendant,  on 
the  ground,  among  othera,  that  no  demand 
bad  been  alleged  In  the  complaint  or  proven 
on  the  trial,  and  that  the  plaintifC  had  failed 
to  show  title  to  the  cow.    The  court  refused 
such  motion,  and  held  that  no  demand  had 
been  alleged  In  the  complaint,  and  that  there 
waa  no  evidence  of  any  demand  except  as  to 
the  money,  and  aa  to  that  the  court  allowed 
the   complaint  to  be  amended  by  alleging 
such  demand.     Thereupon,  and  after  char- 
ging the  jury,  they  returned  a  special  verdict 
to  the  effect  (1)  that  there  was  money  due 
from  the  defendant  to  the  plalntUF  December 
3,  1901,  under  that  provision  of  the  'contract 
In  question  requiring  the  defendant  to  pay 
the  plaintiff  920  in  cash  yearly;  (2)  that  there 
was  a  demand  made  for  and  by  the  plaintiff 
for  the  payment  of  that  money  before  De- 
cember 8,    1901;    (3)   that  they  found  that 
there  was  due  to  the  plaintiff  at  that  time 
^7.50;    (4)  that  the  defendant  did  not  sell 
the  cow  which  was  owned  by  the  plalntlfl 
for  the  sum  of  $30,  as  charged  tn  the  com- 
plaint    From   the  Judgment  entered  upon 
such  verdict  In  favor  of  the  plaintiff,  the  de- 
fendant, Charles  Gall,  brings  this  appeal. 

Grotophorst,  Evans  &  Thomas,  for  appel- 
lant.   James  .A.  Stone,  for  respondent 

CASSODAT,  O.  J.  (after  stating  the  facta). 
Before  the  case  was  submitted  to  the  Jury, 
the  trial  court  held,  as  a  matter  of  law,  that 
tor  want  of  sufficient  demand  the  plaintiff 
could  recover  nothing  on  any  of  her  several 
claims  for  pork,  beef,  or  wood,  amounting  In 
the  aggregate  to  $60.    The  Jury  found  that 
the  defendant  did  not  sell  the  plaintiff's  cow 
and  keep  the  proceeds  of  $30,  as  claimed  by 
the  plaintiff.    Since  the  plalntlfl  has  not  ap- 
pealed from  the  Judgment  such  finding  of 
the  Jury  and  such  ruling  of  the  court  elim- 
inate from   the   case  all  of  the   plaintiff's 
claims,  except  as  to  her  dalm  for  money  due 
under  the  contract     As  to  that  claim,  the 
complaint  alleges.  In  effect  that  the  defend- 
ant agreed  In  and  by  the  written  agreement 
executed  November  28,  1893,  to  pay  to  the 
plaintiff  annually  $20  in  cash,  and  that  he 
had  failed  and  neglected  to  pay  said  sum  of 
120  annually  as  agreed,  and  that  there  was 
then  due  and  unpaid  to  the  plaintiff  by  vir- 
tue of  said  agreement  the  sum  of  $52.60. 
The  answer  pleaded  payment.     The  Jury 
(onnd  that  there  was  due  the  plaintiff,  on 
Bnch  agreement  to  pay  her  $20  in  cash  year- 
lf,.$37.60.    The  only  questions  here  for  con- 
lideratlon  are  such  as  were  determined  ad- 
versely to  the  defendant 


1.  The  defendant  contends  that  a  verdict 
should  have  been  directed  in  his  favor  on  the 
gionnd  that  the  complaint  falls  to  .Ulege  a 
oonslderatlon  tor  the  agreements  on  the  part 
of  the  defendant  As  Indicated,  it  does  allege 
the  agreement  in  writing  between  the  par- 
ties and  ezecnted  by  the  defendant  That 
agreement  waa  received  in  evidence  without 
objection,  but  is  not  printed  and  is  not  con- 
tained in  the  bin  of  exceptions,  which  is 
certified  to  contain  all  the  evidence.  Such 
recital  in  the  certificate  of  the  trial  Judge, 
being  in  conflict  with  the  facts  appearing  on 
the  face  of  the  bUl  of  exceptions,  must,  as 
to  all  questions  depending  on  such  facts,  be 
regarded  as  untrue.  Dorer  v.  Hood,  113  Wis. 
118,  88  N.  W.  1009.  We  must  in  support  of 
the  Judgment  therefore,  assimie  that  the 
written  contract  so  received  in  evidence  did 
show  a  considera^tion  for  all  the  promises  on 
the  part  of  the  defendant  therein  contained. 
Besides,  jnst  after  the  contract  was  received 
in  evidence,  the  defendant  testified  to  the 
effect  that  he  was  38  years  of  age,  and  that 
ever  "since  November  28,  1893,  when  the 
contract  was  made,"  he  had  lived  "upon  the 
farm  deeded  to  him  by  my  [his]  mother." 
The  plaintiff  testified  that  at  the  time  the 
defendant  came  there  on  the  farm,  in  1803, 
she  signed  a  contract  "giving  evraythlng." 
Undoubtedly  such  deed  and  contract  so  men- 
tioned by  the  defendant  were  made  at  the 
same  time  and  aa  a  part  of  the  same  trans- 
action. 

2.  Counsel  dte  a  niunber  of  adjudications 
to  the  effect  that  where  payment  is  to  be 
made  by  the  delivery  of  specific  articles, 
there  Is  no  obligation  to  pay  in  money  until 
there  has  been  a  demand  and  refusal  to  de- 
liver the  articles,  and  that  such  demand  and 
refusal  should  be  alleged  and  proved.  That 
rule  was  applied  by  the  trial  court  so  far 
as  the  agreement  required  the  defendant  to 
make  payments  to  the  plaintiff  by  the  deliv- 
ery of  specific  articles  of  property.  But  that 
rule  has  no  application  to  that  part  of  the 
agreement  which  required  the  defendant  to 
pay  to  the  plaintiff  $20  In  cash  annually. 
This  made  it  due  without  demand.  The 
authorities  go  further  and  state,  "as  a  gen- 
eral proposition,  that  when  a  ^ecific  sum  of 
money  is  made  payable  by  the  agreement  of 
the  parties,  whether  at  a  specified  time  and 
place,  or  generally,  without  time  or  terms 
specified,  as  against  the  original  debtor,  no 
demand  prior  to  the  commencement  of  a  suit 
Is  necessary,  but  the  debtor  must  seek  out 
the  creditor  and  make  a  tender  to  him,  if  he 
Is  within  the  realms  of  the  state."  9  Am. 
&  E.  K  li.  (2d  Ed.)  199.  The  complaint  here 
alleges  an  agreement  In  writing  to  pay  to 
the  plaintiff  $20  every  year,  and  the  breach 
of  it  and  the  amount  due  and  unpaid  by 
virtue  of  the  agi'eement  and  the  breach. 
This  seems  to  be  sufficient  to  satisfy  the  stat- 
ute, without  any  amendment  Sections  2646, 
26C8,  2675,  Rev.  St  1808. 

8.  We  perceive  no  error  in  refnsinc'  tn 
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submit  to  tbe  Jxsrj  tbe  question  -whether  tbera 
was  a  settlement  between  tbe  parties  Novem- 
ber 21,  1901,  except  as  to  the  pork.  No  snch 
settlement  nor  any  settlement  was  pleaded, 
and  tbe  evidence  bearing  upon  the  question 
was  pertinent  to  the  issues  In  the  case.  The 
appeal  seems  to  be  without  merit 

The  Judgment  of  the  circuit  court  is  tit- 
armed. 

SIEBECKBR,  J.,  took  no  part 

OHIOAGO  TITLH  ft  TRUST  CO.  et  aL  v. 

BASHFORD  et  aL 

(Supreme  Court  of  Wiscmishi.    Jan.  12,  1904.) 

FORKION    CORPORATIONS  —  TRANSACTION    OF 

BUSINESS— ACTION  ON  BONDS  AND  TRUST 

DEEDS— STATUTORY  CONSTRUCTION. 

1.  It  is  the  policy  of  the  state  to  accord  to 
foreign  corporations,  b^  comity,  full  and  com- 
plete privilege  to  exercise  their  corporate  fran- 
chisea  in  the  state,  except  so  far  as  limitation 
is  imposed  by  express  legislation. 

2.  The  presumption  is  that  Rev.  St  1898,  i 
1770b,  providing  that  no  foreign  corporation 
which  has  not  complied  with  certain  require- 
ments shall  transact  business  or  hold  or  dis- 
pose of  property  in  the  state,  and  that  every 
contract  made  by  it  or  on  its  behalf  affecting 
Its  jjersonal  liability  or  relating  to  property 
within  the  state  shall  be  wholly  void  on  its  be- 
half, but  shall  be  enforceable  against  it,  is 
prospective  only. 

8.  By  passive^  continuing  to  hold  a  previ- 
ously existing  and  valid  lien  or  title,  a  foreign 
corporation  is  not  transacting  business  in  the 
state,  within  the  meaning  of  Rev.  St.  1898,  ( 
1770b,  providing  that  no  foreign  corporation 
which  has  not  complied  with  certain  require- 
ments shall  transact  business  in  the  state. 

4.  The  mere  commencement  and  prosecution 
of  a  suit  by  a  foreign  corporation  to  enforce  a 
lien  on  lands  in  the  state,  acquired  by  it 
through  the  execution,  in  the  state  of  its  domi- 
cile, of  bonds  and  trust  deeds,  prior  to  tbe  enact- 
ment of  Rev.  St.  1898,  i  1770b,  providing  that 
no  foreign  corporation  which  has  not  complied 
with  certain  requirements  shall  transact  busi- 
ness in  tbe  state,  is  not  a  transaction  of  busi- 
ness forbidden  by  the  statute. 

6.  Neither  judgment  creditors  nor  purchasers 
at  an  execution  sale  have  any  interest  to  com- 
plain in  an  action  by  an  unauthorized  foreign 
corporation  to  enforce  its  lien  that  the  taking 
of  mortgaged  land  by  such  corporation  renders 
it  amenable  to  Rev.  St.  1898,  |  1770b,  provid- 
ing that  no  foreign  corporation  which  has  not 
complied  with  certain  requirements  shall  trans- 
act business  In  the  state,  since  neither  judg- 
ment creditors  nor  purchasers  at  an  execution 
sale  have  a  present  right  to  possession. 

6.  Bonds  and  trust  deeds  of  an  unauthorised 
foreign  corporation,  valid  at  the  time  of  their 
execution,  which  took  place  in  the  state  where 
such  corporation  is  domiciled,  prior  to  the  enact- 
ment of  Rev.  St  1898,  i  1770b,  providing  that 
no  foreign  corporation  which  has  not  complied 
with  certain  requirements  shall  transact  busi- 
ness or  hold  or  dispose  of  property  in  the  state, 
and  that  every  contract  made  by  it  or  in  its 
behalf,  affecting  its  personal  liability  or  relat- 
ing to  property,  shall  be  wholly  void,  but  shall 
be  enforceable  against  it,  are  not  avoided  by 
the  statute. 

7.  A  foreign  corporation  that  has  not  com- 
plied with  the  requirements  relating  to  foreign 
corporations,  which  is  the  mere  successor  in 
title,  under  the  laws  of  the  state  of  its  domicile, 
of  all  rights  of  the  original  trustee  of  certain 
bonds  and  trust  deeds — such  succession  result- 
ing by  force  of  law  from  the  consolidation  of 
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two  corpwations  In  audi  domi 
tain  an  action  to  enforce  the  '. 
their  execution  in  the  state  ^ 
poration  is  domiciled  on  proper 
though  such  consolidation  took 
aoactment  of  Rev.  St  1898,  { 
tliat  every  contract  made  by  o 
foreign  corporation  which  ha 
with  tlie  requirements  relating 
porations  shall  be  wholly  void. 

Appeal  from  Circuit  Coi 
County;   El  Ray  Stevens,  Jud 

Action  by  the  Chicago  Titl( 
pany,  trustee,  and  others,  agaJ 
ford  and  others.  From  an  o 
a  demurrer  to  their  answer, 
peal.    Affirmed. 

By  the  complaint  It  appean 
and  1894  the  defendant  Ne- 
an  Illinois  corporation,  exec 
deeds  on  lands  in  Green  Lake 
counties  to  the  Title,  Guarant 
pany,  also  an  Illinois  corpora 
to  secuie  certain  bonds,  of  wl 
issued,  and  by  assignment  I 
owned  at  time  of  suit  $7,200 1 
ley,  and  the  balance  by  three 
als  Joined  as  defendants.  Tl 
were  in  substantially  tbe  cus 
secure  such  Indebtedness,  and 
trustees  to  take  steps  by  fore 
case  of  default;  also  to  ente 
session  and  receive  rents  an< 
on  September  10,  1901,  the  ' 
&  Trust  Company  and  anot 
(the  Chicago  Title  &  Trost 
consolidated,  pursuant  to  tbe 
under  the  name  of  Chicago 
Company,  whereby  tbe  conaoll 
tbe  plaintiff,  succeeded  to  all 
ere,  privileges,  and  propertlei 
named  In  said  trust  deeds.  ' 
gation  of  default,  and  exerdi 
declare  the  whole  principal  di 
er  such  default  tbe  plalntil 
trustee,  had  entered  and  take 
the  premises,  and  was  at  t 
commencement  of  the  suit 
The  prayer  was  for  foreclosui 
for  personal  judgment  agains 
Ne-pee-nauk  Club  for  deflcleni 
Bashford,  O'Connor,  and  Ayh 
an  answer  admitting  substi 
material  allegations  of  the  co 
leglng  that  they,  on  the  2i 
1902,  by  attachment  folio  we 
on  December  22,  1902,  acquli 
the  lands  of  the  Ne-pee-nauk 
In  the  complaint,  which  they 
and  superior  to  the  lien  of  1 
but  do  not  allege  in  tbe  defen 
answer  that  either  the  plali 
pany  or  tbe  defendant  club 
comply  with  section  1770b,  R 
quiring  the  flllng  with  the  Se 
of  Wisconsin  of  ttieir  article 
tlon,  etc.;  but,  admitting  th< 
consolidation  of  tbe  Title,  Qu 
Company  and  the  Chicago  Ti 
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In  September,  1801,  and  sacceaslon  of  tbe  con- 
solidated company  to  all  tlie  rights  of  Its 
predecessors,  they  deny  that  the  plaintiff 
trust  company,  as  trustee  or  otherwise,  suc- 
ceeded to  any  title,  right,  or  Interest  in  the 
real  estate  described  In  the  complaint  As  a 
counterclaim,  however,  they  set  up  substan- 
tially the  same  facts  with  reference  to  acqui- 
sition of  Judgments,  and  that  neither  the  Ne- 
pee-uauk  Club  of  Chicago,  nor  the  plaintiff 
trust  company,  has  in  any  wise  complied 
with  such  section  of  the  Wisconsin  statutes, 
and  they  are  therefore  not  entitled  to  do  busi- 
ness or  hold  property  In  the  state  of  Wiscon- 
sin, and  that  the  plaintiff  trust  company  has 
acquired  no  right  or  interest  In  any  of  the 
lands  described,  and  pray  that  the  Hen  of 
their  judgments  may  be  declared  prior  to  the 
trust  de^ds  described  in  the  complaint,  and 
that  said  deeds  be  set  aside  and  held  for 
naught.  Plaintiffs  demurred  to  the  answer 
as  not  stating  facts  sufficient  to  constitute  a 
defense,  and  to  the  counterclaim  for  InsufS- 
dency  of  facts,  and  because  tbe  cause  of  ac- 
tion therein  stated  Is  not  pleadable  as  a  coun- 
terclaim to  the  action.  The  demurrer  was 
sustained  by  order  of  the  circuit  court,  from 
which  the  said  answering  defendants  bring 
this  appeal. 

Bashford,  Aylward  &  Spensley,  for  appel- 
lants.    Vi.  a.  Stroud,  for  respondents.  ^ 

DODGE,  J.  (after  stating  the  facts).  In 
order  to  correctly  construe  sections  1770a  to 
1770e,  Bev.  St.  1888,  as  amended  by  chapter 
399,  p.  571,  Laws  1901,  placing  burdens  upon 
the  exercise  by  foreign  corporations  of  their 
corporate  franchises  In  this  state,  we  must 
proceed  in  the  light  of  two  well-established 
fundamental  doctrines  or  principles:  First, 
that  neither  by  constitutional  provision  or 
otherwise  has  a  foreign  corporation  the  right 
to  exercise  such  franchises  In  other  than  its 
parent  Jurisdiction  and  that  it  Is  not  a  citi- 
zen either  of  any  state  or  of  the  United 
States,  within  the  provision  of  either  section 
2,  art.  4,  of  tbe  Constltntion  of  the  United 
States,  or  section  1  of  the  fourteenth  amend- 
ment to  that  Constitatlon,  protecting  such 
citizens  against  the  denial  of  certain  rights 
by  any  state.  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  Ed.  357;  Waters,  etc.,  Co.  v.  Texas, 
177  U.  S.  28,  ao  Sup.  Ct.  518,  44  L.  Ed.  657; 
Ashland  L.  Co.  v.  Detroit  S.  Co.,  114  Wis.  66, 
78,  89  N.  W.  804.  Secondly,  however,  that  It 
Is  the  policy  of  this  state,  settled  from  Its 
earliest  existence,  to  accord  to  foreign  cor- 
porations, by  comity,  full  and  complete  privi- 
lege to  exercise  their  corporate  franchises 
within  this  state,  except  so  far  as  limitation 
is  Imposed  by  express  legislation.  Charter 
Oak  Co.  T.  Sawyer,  44  Wis.  387;  Wyman  v. 
Kimberly,  etc.,  Co.,  83  Wis.  554,  558,  67  N. 
W.  932.  The  first  general  scheme  of  regula- 
tion and  restraint  of  all  for^gn  corporations 
was  section  1770b,  Rev.  St.  1898,  denouncing 
certain  disabilities  upon  them  while  in  de- 


fault in  performance  of  certain  trifling  re- 
quirements, quite  analogoos  to  those  Imposed 
on  domestic  corporations.  Tbe  only  provi- 
sions of  that  sectl<m  which  can  be  deemed  in 
any  wise  effective  to  support  these  defend- 
ants in  their  resistance  to  the  attempt  of 
the  plaintiff  corporation  to  maintain  the 
present  salt  are  these:  That  while  in  default 
it  shall  not  "transact  business  or  acquire, 
hold,  or  dispose  of  property  in  this  state," 
and  that  ev»y  contract  made  by  It,  or  on 
its  behalf,  affecting  its  personal  liability,  or 
relating  to  property  within  this  state,  shall 
be  wholly  void  on  its  behalf,  but  shall  be  en- 
forceable against  it.  We  can  feel  no  doubt 
that  the  legislation  of  1897  was  prospective 
only.  That  is  the  presumptive  purpose  In 
all  enactments,  except  some  merely  remedial 
statutes,  unless  tbe  contrary  clearly  api>ears. 
State  V.  Atwood,  11  Wis.  422;  Seamans  v. 
Garter,  16  Wis.  548,  82  Am.  Dec.  696;  Ilnney 
V.  Aclcerman,  21  Wis.  268;  Vanderpool  v. 
Ry.,  44  Wis.  652,  663;  Jochem  v.  Dutcber,  1<^ 
Wis.  611,  614,  80  N.  W.  849.  Especially 
strong  is  that  presumption  In  tbe  t>resent 
case,  when  the  avoiding  of  an  existing  con- 
tract or  the  devesting  of  a  'vested  right  of 
property  would  be  so  clearly  obnoxious  to  the 
constitutional  prohibition  against  the  impair- 
ment of  the  obligation  of  contracts  (section 
12,  art  1,  Ck>n8t  Wis.;  section  10,  art  1, 
Const  U.  S.),  and  against  tbe  deprivation  of 
any  person  of  property  without  dne  process 
of  law  (article  14,  Amendments  Const  U.  B.). 
What,  then,  of  the  plaintiff  corporation's 
conduct  since  1888  comes  within  these  statu- 
tory provisions?  Very  plainly,  the  plalntlfl 
Is  not  now  transacting  any  business  in  this 
state,  by  passively  continuing  to  bold  a  pre- 
viously existing  and  valid  lien  or  title.  Bach 
passivity  Is  the  negation  of  transaction  of 
business.  Neither  is  the  mere  commencement 
and  prosecution  of  this  suit  transacting  busi- 
ness. In  the  forbidden  sense.  Charter  Oak 
Co.  V.  Sawyer,  supra.  See,  also,  collection  of 
authorities  In  note  to  Cone  B.  &  C.  Co.  v. 
Poole  (S.  0.)  24  L.  B.  A.  288.  Those,  how- 
ever, are  the  only  acts  suggested  as  possible 
violations  of  this  prohibition  of  the  statute, 
except,  perhaps,  the  taking  possession  of  the 
mortgaged  land,  of  which,  however,  appel- 
lants have  no  Interest  to  complain,  for  they, 
as  Judgment  creditors,  or  even  as  purchasers 
at  execution  sale,  have  no  present  right  to 
possession. 

It  seems  equally  plain  that  no  contract  re- 
lied on  as  support  of  plaintiffs'  cause  of  ac- 
tion Is  obnoxious  to  this  statute,  construed  as 
XJTospectlve.  The  only  contracts  relied  on 
were  the  bonds  and  trust  deeds,  all  made 
long  prior  to  tbe  legislation,  and  entirely 
valid  when  made.  Such  existing  valid  con- 
tracts were  not  avoided  by  tbe  statute.  In 
this  connection,  however,  it  is  suggested  that, 
while  the  original  trust  deeds  may  have  been 
valid,  the  right  of  the  plaintiff  thereunder 
arises  by  virtue  of  a  contract  of  assignment 
made  in  1801,  after  the  enactment  of  section 
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1770b,  ReT.  St  189&  The  making  of  an7 
such  contract  Is,  bowever,  negatived  by  the 
allegattons  of  tbe  complaint,  admitted  by  the 
answer,  tbat  tbe  present  plalntltt  Is  tbe  mere 
BQcceBsor,  nnder  tbe  law  of  IIllnolB,  of  all 
rlgbts  of  tbe  original  tmstee;  sucb  succession 
resulting  by  force  of  law  from  tbe  consolida- 
tion of  two  Illtaiols  corporations.  For  the 
puntoses  of  this  question,  no  contract  of  as- 
rignment  Intervenes  any  more  than  If  tbe 
corporate  name  of  tbe  original  trustee  had 
been  legally  changed,  or  new  stockboldem 
admitted.  This  conclusion  that  no  contract 
upon  which  this  action  is  based  is  void  ren- 
ders Immaterial  tbe  extended  argument  of 
appellants  tbat  a  foreign  ccrpcvation  cannot 
maintain  a  suit  in  our  courts  upon  a  contract 
rendered  void  by  such  a  statute  as  section 
1770b.  Tbat  argument  goes  no  further  than 
our  own  decision  in  Ashland  L.  Ca  v.  De- 
troit S.  Co.,  supra. 

So  there  remains  ot  tbe  acts  prohibited  by 
section  1770b  only  the  holding  of  property 
in  this  state,  if,  indeed,  tbe  tmstee  holds 
property,  instead  of  a  mere  lien  thereon,  bar- 
ing situs,  not  in  Wisconsin,  but  at  the  domi- 
cile of  tbe  holder.  State  ex  rel.  Dwlnnell  ▼. 
Gaylord,  73  Wis.  816,  41  N.  W.  B21.  From 
what  has  been  said  already,  our  conclusion 
must  be  obvious  tbat  the  statute  was  not 
intended  to  apply  to  tbe  acquisition  of  any 
property  prior  to  its  enactmoit,  nor  to  tbe 
holding  of  any  so  acquired,  so  long  as  tbe 
prohibition  against  transacting  business  in 
this  state  be  not  breached.  Tbat  one,  even 
a  foreign  corporation,  owning  property  tbe 
day  before  section  1770b,  ceased  to  own  or 
bold  it  upon  the  enactment  of  tbat  statute, 
is  a  result  which  no  Legislature  bad  any 
right  to  Intend,  n«r  have  courts  any  right 
to  Impute  sucb  an  intent.  The  absurdity  of 
such  a  construction  Is  emphasized  by  tbe 
accompanying  prohibition  against  disposing 
of  any  such  property.  If  the  Legislature  in- 
tended to  forbid  the  holding  of  previously 
acquired  property,  they  equally  forbade  its 
disposal.  Hence  no  foreign  corporation  own- 
ing property  in  this  state  when  section  1770b 
took  efTect  could  escape  criminality  save  up- 
on the  theory  that  tbe  statute,  ex  proprio 
vlgore,  confiscated  the  property,  so  tbat  its 
former  owner  had  ceased  to  be  sucb  with- 
out having  disposed  of  it  Clearly,  such  con- 
fiscation would  be  obnoxious  to  tbe  fourteenth 
amendment  to  tbe  federal  Constitution,  for- 
bidding any  state  to  deprive  any  person  of 
property  without  due  process  of  law.  The 
only  reasonable  construction  of  this  portion 
of  the  statue  is  tbat  tbe  prohibitions  against 
holding  or  disposing  of  property  must  be 
taken  as  associated  with  tbat  against  ac- 
quiring any,  so  tbat  they  apply  only  to  prop- 
erty attempted  to  be  acquired  after  the  stat- 
ute, and  therefore  in  its  defiance.  Tbe  ques- 
tion how  far  full  enjoyment  of  previously 
acquired  property  so  continued  to  be  held 
by  a  foreign  corporation  may  be  affected  by 
restraint  on  the  doing  of  business  or  tbe 


making  of  contracts  does  not  arise  in  the 
present  case,  since  none  of  those  prohllAed 
acts  appear  to  have  been  attempted  by  pUin- 
tlffs.  Tbe  consideration  of  that  qneatioa 
may  properly  wait  till  It  arisea.  ^e  now 
bold  tbat  tbe  vaUd  title  or  Uen  wbidi  this 
corporate  plaintiff,  by  permiscdon  of  tlie  state. 
acquired,  la  not  devested  or  Impaired  by  the 
subsequent  legislation;  tbat  tbe  mere  bring- 
ing of  this  suit  Is  not  a  prohibited  transact- 
ing of  business;  hence,  as  oonclii8i<»i,  tbat 
tbe  answer  sets  up  neither  any  defense  to 
this  action,  nor  any  Invalidity  of  plalntiirt 
lien  to  warrant  its  cancellation,  or  tbe  clear- 
ing of  title  in  appellants'  CaTor.  Having 
reached  this  conclusion.  It  becomes  unneces- 
sary to  consider  tbe  further  question,  aome- 
what  debated,  whether  Conley,  a  bondbolder. 
might  not  maintain  this  action  It  tbe  trust 
company  were  incapacitated  to  sue,  or  bad 
been  devested  of  the  Hen  held  by  it  merdy 
in  trust  for  the  bondholders. 
Order  sustaining  demurrer  Is  affirmed. 


LOWE  T.  CONROT. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  ISM.) 

PUBLIC  HEALTH— PRESKRVATION— POWERS  07 
HEALTH  OFFICERS— DESTRUCTION  OF  PRI- 
VATE PROPERTY— LIABILITY  —  DETERMINA- 
TION OF  FACT— CONCLUSIVENESS— NECESSI- 
TY OF  HEARING— EVIDKNCB— SUFFICIENCY. 

1.  Rev.  St  1898,  f  1411,  provides  that  town 
and  city  boards  of  health  may  take  such  meas- 
ures SB  they  deem  effectual  for  preservatioii  of 
the  public  health,  and  appoint  persons  to  aid 
them  In  the  execution  of  their  duties,  examine 
into  nuisances,  sources  of  filth,  causes  of  sick- 
ness, and  make  such  roles  as  they  may  judge 
proper.  Section  1412  prescribes,  as  part  of  the 
health  officer's  duty,  the  investigation  of  cir- 
cumstances  attendant  upon  the  appearanoe  <it 
daogerouB  or  contagious  disease,  and  the  taklof 
of  prompt  measures  for  the  preveDtion.  snpprK- 
sion,  and  control  of  such  diseases.  Section  1414 
gives  boards  of  bealth  authority  to  order  nui- 
sances and  causes  of  sickness  removed  from 
private  property  by  the  owner  or  occupant. 
Held,  that  the  board  of  health,  or  its  meraben 
or  officers,  may  abate  or  remove  a  nuisance, 
source  ot  filth,  or  cause  of  sickness  without 
any  hearing,  even  though  such  proceedings  ne- 
cessitate the  destruction  of  private  property. 

2.  The  appearance  of  a  malignant  and  con- 
tagious disease  in  cattle  is  such  a  menace  to  tbe 
public  health  as  to  faring  it  within  the  class  o! 
cases  which  can  only  fae  effectually  dealt  witk 
by  destruction,  under  the  police  power  of  the 
State,  of  the  animals  affected. 

8.  The  determination  by  health  offlcoa  tkat 
a  nuisance  or  cause  of  sickneas  dangerous  to 
health  exists  affords  no  protection  to  person! 
destroying  private  proper^  which  in  fact  is  no 
snch  nuisance  or  cause  of  danger,  in  piirsiiance 
of  such  determination,  and  does  not  preclods  a 
recovery  by  the  owner  of  the  property  for  dam- 
age sustained  by  its  destruction  if  it  be  fonnd 
that  he  has  been  nnjustifialily  deprived  ot  it 

4.  ▲  municipal  corporation  is  not  liable  tat 
the  value  of  property  destroyed  by  mistake  od 
the  order  of  its  health  officers. 

B.  A  health  officer  fai  personally  liable  fttr  ths 
destruction  ot  cattle  which  wore  not  in  tact  a 
nuisance  or  cause  ot  sickneas,  endangering  the 

f  4.  S««  Unnlclpal  Oorporationa,  vol.  H,  Caat  Die. 
I  167B. 
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pabllc  healtb,  bnt  were  mistakenlj  adjudged  bj 
him  BO  to  be. 

6.  In  an  action  against  a  health  ofllcer  for 
wrongful  destmction  of  cattl^  evidence  show- 
ing that  defendant  made  a  written  order  di- 
recting the  destmction  of  the  cattle,  that  ha 
EBTe  poional  directions  and  instructions  to  the 
aeputy  health  ofllcer  and  others  who  actuallr 
destroyed  the  property,  and  that  these  persons 
acted  and  proceeded  nnder  his  order  ana  dire<^ 
tions,  was  sufllcient  to  instify  the  court  in 
answering  in  the  afflrmatiTe  a  question  in  the 
■pedal  verdict  as  to  whether  defendant  caused 
the  destmction  of  the  property. 

Appeal  from  Circuit  Court,  Clark  Oonnty; 
James  O'Neill,  Judge. 

Action  b7  Jesse  Lowe  against  T.  F.  Con- 
roy.  From  a  Judgment  for  plalntUf,  defend- 
ant appeals.     Affirmed. 

Respondent  was  engaged  in  the  buBlnesa 
of  conducting  a  meat  market  In  the  city  of 
NeillBTllle.    Appellant  is  a  physician  residing 
there,  and  was  the  dty  physician  and  healtli 
officer.     On  August  8,  1001,  a  steer  of  re- 
spondent's herd  of  cattle  on  his  farm  was 
found  sick  from  an  aliment  unknown  to  him, 
bnt  supposed  to  have  resulted  from  drinking 
water  containing  parts  green.    He  called  Dr. 
Brown,  a  veterinary  surgeon,  who  gare  the 
steer  an  antidote  for  parts  green  poisoning, 
but  upon  farther  examination  Informed  re- 
spondent he  believed  the  steer  was  affiicted 
with  anthrax,  and  that  another  animal  of 
the  herd  showed  symptoms  of  anthrax.    The 
steer  died  about  8  o'clock  in  the  evening  of 
tbe  same  day.     Respondent  and  bis  son  flay- 
ed him,  then  buried  the  carcass,  and  placed 
the  hide  on  others  in  the  basement  of  his 
meat  market.    Dr.  Roberts,  the  state  veter- 
inarian, arrived  at  Neillsvlile  tbe  following 
morning,  and  with  respondent  visited  tbe 
place  where  tbe  steer  bad  died.    Dr.  Roberts 
procured  some  blood  from  tbe  spot  pointed 
out  by  respondent  as  tbe  place  where  the 
steer  bad  been  flayed.     This   specimen   of 
blood  was  mounted  on  microscopic  slides  by 
appellant's  brother,  a  doctor  at  NdllsvlUe, 
who  examined  it  microscopically,  and  con- 
cluded it  contained  tbe  bacilli  of  anthrax. 
The  same   slide  was   thereafter  examined 
microscopically  by  Dr.  Russell,  the  state  bac- 
teriologist, who  reported  to  appellant  that, 
BO  far  as  could  be  ascertained  from  the  ex- 
amination, the  specimen  disclosed  the  pres- 
ence of  the  bacllU  of  anthrax.   Appellant  was 
absent  from  Neillsvlile  August  Sd  and  4th. 
Dr.  Roberts,  the  state  veterinarian,  left  Neills- 
vlile August  4tb,  giving  directions  to  appel- 
lant's brother  to  have  the  herd  quarantined 
mttl  his  return.     He  returned  August  7th, 
▼acdnated  the  herd  supposed  to  have  been 
exposed,  rq>eated  this  treatment  August  19tb, 
and  then  ordoed  the  quarantine  of  tbe  herd 
and  pasture  removed.    On  Monday  morning, 
August  5th,  appellant  returned  to  NelllBVlIIe, 
was  Informed  of  these  occurrences,  held  a 
consultation  with  the  mayor  of  the  dty  and 
chairman  of  the  dty  board  of  health  and  the 
city  attorney;   later  in  tbe  day  received  In- 
■tmctlons  from  tbe  secretary  of  tbe  state 


board  of  healtb  to  destroy  any  hides  which 
bad  been  exposed,  and  disinfect  tbe  shop  and 
premises  If  exposed  to  anthrax  Infection. 
Upon  this  and  other  information  obtained  by 
appellant  he  believed  the  stew  died  from 
anthrax,  and  that  respondent's  shop  and  some 
hides  and  beef  in  respondent's  slaughter 
house  had  been  exposed  to  this  dangerous 
and  infectious  disease.  He  issued  a  written 
order  August  6th,  and  directed  Dr.  Brown,  as 
deputy  healtb  officer,  to  serve  it  on  respond- 
ent. This  order  notified  and  directed  respond- 
ent to  remove  tbe  hides  from  tbe  basement 
of  bis  premises,  and  destroy  them,  tpA  the 
beef  of  a  heifer  wliich  respondent  and  Ms 
son  had  butchered  and  prepared  for  the  mar- 
ket on  the  morning  after  flaying  and  bury- 
ing tbe  diseased  steer  was  also  to  be  destroy- 
ed. This  heifer  was  the  same  animal  that 
Dr.  Brown  had  pointed  out  to  respondent  as 
having  symptoms  of  anthrax.  Respondent 
refused  to  comply  with  this  order,  and  there- 
after on  the  same  day  the  bides  and  beet 
were  burned  under  the  supervision  of  the  dty 
mayor,  pursuant  to  the  order  of  August  6th. 
It  appears  tbat  anthrax  is  one  of  the  most 
virulent  and  deadly  diseases  known  to  sd- 
ence,  and  infectious  and  epidemic  in  charac- 
ter to  a  high  degree.  Upon  tbe  trial  tbe  court 
found  that  ai)pellant  acted  In  good  faith  In 
the  discbarge  of  what  he  deemed  bis  duty  as 
dty  physidan  and  health  officer;  that  be 
quarantined  respondent's  meat  market  prem- 
ises; tbat  be  had  good  cause  to  believe  tbe 
basement  of  the  premises  was  a  source  of 
filth  and  sickness;  tbat  he  ordered  tbe  de- 
struction of  the  bides  and  beef  which  be  be- 
lieved had  been  exposed  to  the  infection,  and 
tbat  this  property  was  of  a  value  of  $239.70. 
Tbe  Jury  fbund  that  the  steer  was  not  In  fact 
affiicted  with  any  dangerous  and  contagious 
disease,  and  that  appellant  bad  no  probable 
cause  to  believe  that  the  steer  was  so  afflict- 
ed. The  court  ordered  Judgment  in  respond- 
ent's favor,  and  awarded  him  Judgment  for 
tbe  value  of  the  bides  and  beef  and  for  costs. 
This  is  an  appeal  from  that  Judgment. 

8.  M.  Marsh,  for  appellant  J.  B.  Wlldish 
and  L.  M.  Sturdevant,  for  respondent 

8IEBECKBR,  J.  (after  stating  the  facts). 
Tbe  appellant  as  a  healtb  officer  of  the  city 
of  Neillsvlile,  seeks  to  Justify  the  destruction 
of  respondent's  property  upon  tbe  authority 
vested  in  the  board  of  health  for  the  adop- 
tion of  such  measures  to  abate  nuisances 
and  remove  sources  of  filth  and  causes  of 
sickness  as  may  be  deemed  most  effectual 
to  preserve  the  public  health.  By  section 
1411,  Bev.  St.  1898,  It  Is  provided  that  every 
town,  village,  and  dty  board  of  health  "may 
take  such  measures  and  make  such  roles 
and  regulations  as  they  may  deem  most 
effectual  for  the  preservation  of  the  public 
health.  Tbey  may  apixtint  as  many  persons 
to  aid  them  in  tbe  execution  of  their  powers 
and  duties  as  they  may  think  proper,    •    •    • 
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examine  Into  all  nuisances,  sources  of  flltb 
and  tiauses  of  sickness  and  malce  such  rules 
and  regulations  respecting  the  same  as  they 
may  Judge  necessary  for  the  protection  of 
the  public  health  and  safety  of  the  inhabi- 
tants." Section  1412,  Rev.  St.  1S98,  pre- 
scribes as  a  part  of  the  health  officer's  duty: 
"Upon  appearance  of  any  dangerous  or  con- 
tagious disease  in  the  territory  within  the 
jurisdiction  of  the  board  of  which  he  Is.  a 
member  to  immediately  Investigate  all  the 
circumstances  attendant  upon  the  appear- 
ance of  such  disease,"  and  "at  all  times 
promptly  to  take  such  measures  for  the  pre- 
vention, suppression  and  control  of  any 
such  disease  as  may  In  his  Judgment  be 
needful  and  proper,  subject  to  the  approval 
of  the  board  of  which  he  Is  a  member."  By 
section  1414,  Rev.  St  1898,  boards  of  health 
are  given  authority  to  order  nuisances  and 
causes  of  sickness  removed  from  private 
property  by  the  owner  or  occupant,  and 
upon  bis  refusal  or  neglect  to  comply  the 
board  may  cause  its  removal,  and  recover 
the  expense  thereof.  The  common  council  of 
the  cl^  of  NelUsvilie  by  ordinances  adopted 
these  provisions  as  a  part  of  the  regulations 
for  the  preservation  of  the  public  health,  and 
provided  for  the  organization  of  the  board 
of  health,  prescribing  the  duties  of  the  board 
and  Its  health  officer  in  carrying  out  the 
powers  and  duties  imposed  by  law.  Neither 
the  statutes  nor  the  ordinances  of  the  city 
for  the  preservation  of  the  public  health 
make  provision  for  a  bearing  before  the 
board  or  otherwise  of  the  person  charged 
with  maintaining  a  nuisance,  source  of  ffitb, 
or  cause  of  sickness.  The  board  or  its  mem- 
bers or  officers  may  abate  and  remove  the 
nuisance,  source  of  ffith,  or  cause  of  sick- 
ness without  any  such  hearing,  even  though 
such  proceeding  necessitates  the  destruction 
of  private  property.  The  statutes  were  un- 
questionably framed  upon  the  fact  that  such 
boards  must  act  immediately  and  summarily 
In  cases  of  the  appearance  of  contagious  and 
malignant  diseases,  which  are  liable  to 
spread  and  become  epidemic,  causing  de- 
struction of  human  life.  Under  such  cir- 
cumstances it  has  been  held  that  the  LiCgis- 
lature  under  the  police  power  can  rightfully 
grant  to  boards  of  health  authority  to  em- 
ploy all  necessary  means  to  protect  the  pub- 
lic health,  and,  if  necessary,  go  to  the  ex- 
tent of  destroying  private  property  when  the 
emergency  demands.  Bittenhaua  v.  Johns- 
ton, 92  Wis.  588,  68  N.  W.  805,  32  L.  R.  A. 
380;  aty  of  Salem  v.  E.  Ry.  Co.,  98  Mass. 
431,  96  Am.  Dec.  650;  Lawton  v.  Steele,  119 
N.  T.  226,  28  N.  E.  878,  7  li.  R.  A.  134,  16 
Am.  St  Rep.  813;  Id.,  152  U.  S.  133,  14  Sup. 
Ot  499,  38  L.  Ed.  385.  The  power  to  sum- 
marily abate  nuisances  was  fully  recognized 
and  established  as  a  principle  of  the  com- 
mon law,  upon  the  ground  that  the  require- 
ment of  preliminary  formal  legal  preceed- 
Ings  and  a  Judicial  trial  would  result  In  de- 
feating the  beneficial  objects  sought  to  be 


attained.  Within  this  principle^  "qimrantina 
and  health  laws  have  been  enacted  from  xime 
to  time  from  the  organization  of  state  goT- 
ernments,  authorizing  the  summary  d»tnic- 
tlon  of  imported  cargo,  clothing,  or  other 
articles  by  officers  designated,  and  no  doabt 
has  been  suggested  as  to  their  constitution- 
ality." Lawton  V.  Steele,  supra:  Sentell  r. 
N.  O.  &  a  Ry.  Oo.,  166  U.  S.  698,  17  Sup.  CX 
693,  41  L.  Ed.  1169;  Hart  v.  Mayor.  9  Wend. 
671,  24  Am.  Dec.  165;  Health  Dept  v.  Rector, 
145  N.  Y.  32,  39  N.  E.  833,  45  Am.  St  Be^. 
679;  Rockwell  r.  Neai-ing,  35  N.  T.  30&  The 
appearance  of  a  malignant  and  contagiooj 
disease  In  cattle  is  In  Its  nature  such  a  men- 
ace to  the  public  health  as  to  bring  it  clearly 
within  the  class  of  cases  which  can  only  in 
many  Instances  be  effectually  dealt  with  by 
the  destruction  of  the  animals  afflicted. 

Respondent  insists  that  be  haa  the  legil 
right  to  recover  his  damages  since  the  prop- 
erty was  not  in  fact  a  nuisance,  somt«  at 
filth,  or  a  cause  of  sickness,  as  contemplated 
by  the  statute  for  the  preservation  and  pro- 
tection of  the  public  health.  This  presents 
the  Inquiry  whether  the  determination  of  the 
health  officers  that  a  nuisance  or  cause  of 
sickness  dangerous  to  health  in  fact  existed 
is  a  final  determination,  binding  upon  re- 
spondent as  owner  of  the  property  which  th« 
health  officer  decided  must  be  destroyed  in 
order  to  abate  the  nuisance  and  remove  the 
cause  of  sickness.  The  statute,  as  Btate4 
makes  no  provision  giving  the  party  pro- 
ceeded against  for  such  a  nuisance  or  cause 
of  sickness  an  opportunity  to  be  heard  be- 
fore his  property  may  be  destroyed.  While 
such  a  determination  has  been  held  to  be 
a  full  protection  to  all  persons  acting  under 
It  In  carrying  put  the  purposes  of  the  law— 
that  is,  to  abate,  and.  If  necessary,  destroy, 
that  which  is  In  fact  a  nuisance  or  source 
of  danger  to  health—yet  it  is  no  protection 
for  destroying  private  property  wlilcfa  In  fact 
is  no  such  nuisance  or  source  of  danger. 
This  is  upon  the  ground  that  due  process  of 
law  requires  that  the  owner  be  given  an 
opportunity  to  be  heard  at  a  trial  before 
his  private  property  be  taken  and  adjudged 
forfeited  for  his  misconduct  or  for  the  pro- 
tection of  the  public  health.  He  cannot  be 
deprived  of  the  right,  either  before  or  afta 
such  taking  of  bis  property,  to  Iiave  a  Jo- 
diciai  inquiry  whether  in  fact  he  has  toe- 
felted  the  right  to  his  property  by  coming 
within  the  condemnation  of  Uie  law.  In 
such  cases,  where  a  board  of  health  ban 
summarily  destroyed  property,  the  owner 
may  bring  his  action  to  recover  the  damages 
sustained,  if  it  be  found  he  has  been  un- 
justifiably deprived  of  it  In  the  absence 
of  Judicial  Inquiry  wherein  the  owner  it 
given  full  opportunity  to  establish  that  no 
nuisance  or  cause  of  sickness  exists  at 
claimed,  the  board  of  health  cannot  declare  a 
thing  a  nuisance  or  source  of  danger  to  puN 
lie  health  which  Is  not  so  in  fact  Their 
authority  to  act  la  bottomed  upon  the  actual 
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ixistence  of  tbe  condltlone  which  the  statutes 
leclare  they  may  abate  or  remove.  Button 
'.  City  of  Camden,  39  N.  J.  Law,  122,  23 
Vm.  Rep.  203;  Lawton  t.  Steele,  supra;  Cole 
•.  Kegler,  64  Iowa,  59,  19  N.  W.  843;  People 
a  rel.  v.  Board  of  Health,  140  K  X.  1,  86 
s*.  B.  320,  37  Am.  St  Rep.  622;  Health  Dept. 
r.  Rector,  145  N.  Y.  82,  39  N.  E.  833,  45 
\.m.  St.  Rep.  579,  and  cases;  CSty  of  Orlando 
r.  Pragg.  31  Fla.  Ill,  12  South.  368,  19  U 
i.  A.  196,  34  Am.  St.  Rep.  17. 

It  Is  urged  that  no  action  can  be  main- 
lined to  charge  appellant  for  the  ralue  of 
:be  property  because  in  ordering  Its  removal 
ind  destruction  be  was  in  the  exercise  of 
lis  official  duty  as  city  health  officer.    The 
laws    for    the    preservation    of    the    public 
Itealtb  make  no  provision  for  the  payment 
at  property  so  destroyed  by  mistake  on  the 
order  of  health  officers.    The  question  then 
arises,  wbo  la  liable  for  the  value  of  this 
property  under  tbe  facts  and  circumstances 
of  this  case?    The  Jury  found  that  tbe  steer 
was  not  afflicted  with  a  contagion,  and  that 
the  beef  and  hides  destroyed  were  not  in- 
fected with  anthrax.     It  Is  clear  that  the 
city  Is  not  liable  under  the  decisions  of  this 
court    In  the  case  of  Kempster  t.  City  of 
MUwaukee,  103  Wis.  421,  79  N.  W.  411,  it  Is 
said:     "In   carrying  out  the  laws  for  the 
preservation  of  the  public  health  the  city 
is  performing  a  duty  which  It  owes  to  the 
whole  public  as  distlngulEhed  from  a  mere 
corporate  duty.     It  is  a  duty  which  It  Is 
bound  to  see  performed  in  pursuance  of  law 
as  one  of  the  governmental  agencies,  but  not 
a  duty  from  which  it  derives  special  benefit 
or  pecuniary  advantage  in  Its  corporate  or 
private  capacity.    Hayes  v.  Oshkosh,  33  Wis. 
314,  14  Am.  Rep.  760,  and  cases  cited.     As 
here  Indicated,  under  the  laws  of  this  state 
DO  liability  on   the  part  of   a  municipality 
arises  for  Injuries  resulting  from  the  acts 
or  default  of  Its  officers  while  performing  a 
duty   Imposed    upon   It   as   a    governmental 
agency  for  the  public  at  large.    Durkee  v. 
City  of  Kenosha,  B9  Wis.  123,  17  N.  W.  677, 
48  Am.  Rep.  480;  Folk  v.  City  Of  Milwaukee, 
108  Wis.  359,  84  N.  W.  420. 

Appellant  conteads  that  he  Is  not  liable  In 
tills  action  upon  the  ground  that  the  powers 
rested  in  members  and  officers  of  a  board  of 
liealtta  are  discretionary  In  character,  and 
that  the  duty  of  determining  what  are  causes 
of  sickness  affecting  tbe  public  health  are 
qnasl  judicial  In  character.  The  acts  of  ap- 
pellant as  appears  from  the  above  state- 
ment of  facts,  were  wltbin  the  scope  of  his 
dnty  as  health  officer,  and  come  within  the 
class  of  quasi  Judicial  acts.  It  Is  the  general 
me  that  such  officers  are  not  liable  in  dam- 
ages to  private  persons  for  injuries  which 
■nay  result  from  their  official  action  done  in 
the  honest  exercise  of  their  Judgment  within 
the  sct^e  of  their  authority,  however  errone- 
ous or  mistaken  that  action  may  be,  provid- 
ed there  be  an  absence  of  malice  or  corrup- 
tion. Dillon,  Municipal  Corporations,  (  277, 
07N.W.-6O 


and  note;  Steele  r.  Dunham,  26  Wis.  393; 
Druecker  v.  Salomon,  21  Wis.  621,  94  Am. 
Dec.  571;  Smith  v.  Gould,  61  Wis.  31,  20  N. 
W.  369;  Gates  v.  Young,  82  Wis.  272,  52  N. 
W.  178.  Tbe  facts  and  circumstances  show, 
however,  that  respondent's  private  property 
rights  have  been  unjustifiably  Invaded,  and 
that,  unless  it  be  that  defendant  and  those 
who  actually  committed  the  trespass  in 
wrongfully  destroying  bis  property  are  lia- 
ble, he  will  be  remediless  In  the  law.  Under 
such  circumstances  quasi  Judicial  officers, 
have  been  beld  liable  to  respond  in  damages 
upon  the  ground  that  the  exercise  of  this 
discretion  is  limited  by  tbe  superior  right 
guarantying  to  every  person  Immunity  from 
having  his  private  property  rights  invaded 
except  under  tbe  regular  course  of  law,  sanc- 
tioned by  the  established  customs  and  usages 
of  the  courts.  The  discretion  In  which  such 
officers  are  protected  must  be  limited  to  the 
line  where  their  acts  invade  tbe  private  prop- 
erty rights  of  another,  for  which  invasion 
tbe  law  awards  no  redress  other  than  an  ac- 
tion against  the  one  actually  committing  the 
trespass.  Hubbell  v.  Goodrick,  37  Wis.  84; 
Houston  V.  The  State,  08  Wis.  481,  74  N.  W. 
HI,  42  L.  B.  A.  89;  Cubit  t.  O'Dett,  51  Mich 
847, 16  N.  W.  679;  MUler  t.  Horton,  152  Mass. 
641,  26  N.  Bu  100,  10  L.  R.  A.  116,  23  Am.  St 
Rep.  850;  Pearson  v.  Zehr,  188  III.  48,  29  N. 
E.  854,  32  Am.  St  Rep.  118;  McOord  v.  High. 
24  Iowa,  336;  The  circuit  court  proceeded  up- 
on this  principle,  and  held  appellant  liable 
In  damages  resulting  from  the  destruction  of 
tbe  property,  because  it  was  not  in  fact  a 
nuisance  or  cause  of  sickness  endangering 
tbe  public  health.  This  course  is  assailed  by 
appellant  upon  the  authority  of  Fath  v.  Koep- 
pel,  72  Wis.  289,  39  N.  W.  639,  7  Am.  St  Rep. 
867.  This  was  an  action  against  the  defend- 
ant, as  meat  Inspector  of  tbe  city  of  Milwau- 
kee, for  the  destruction  of  a  quantity  of  fish 
as  unwholesome  for  food.  The  action  was 
upon  the  ground  that  bis  acts  were  without 
authority,  but  the  court  beld  that  be  bad  au- 
thority to  inspect  fish,  and  Judge  whether 
they  were  a  proper  article  of  diet,  and  to  de-, 
stroy  them  If  he  found  they  were  unwhole- 
some. It  is  stated  In  the  opinion:  "He  la 
vested  with  the  i>ower  to  determine  the  qual- 
ity and  healthfulness  of  fish  in  the  market, 
and,  if  unwholesome  or  unfit  to  be  eaten,  to 
condemn  and  destroy  them.  This  la  a  high 
and  responsible  Judicial  power,  •  •  •  and 
the  officer  exercising  such  a  power  la  within 
the  protection  of  that  principle  that  a  Judi- 
cial officer  Is  not  responsible  in  an  action  for 
damages  to  any  one  for  any  Judgment  he  may 
render,  however  erroneously,  negligently,  Ig- 
norantly,  corruptly,  or  maliciously  he  may 
act  or  render  It,  If  he  acts  within  his  Juris- 
diction"—citing,  among  the  authorities  In 
support  of  this  proposition,  Raymond  v.  Fish, 
61  conn.  80,  50  Am.  Rep.  3.  Tbe  decision 
arose  on  demurrer,  and  seems  to  assume 
that  the  fish  destroyed  were  in  fact  unwhole- 
some, and  not  a  fit  article  of  diet    Under 
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this  asBumptlon  of  fact  the  decision  was  In 
accord  with  the  doctrine  that  health  officers 
are  not  liable  In  damagea  for  destroying  prop- 
erty when  such  property  is  In  fact  a  source 
of  dangier  to  the  public  health.  The  opinicm, 
however,  seems  to  go  upon  the  ground  that 
such  quasi  Judicial  officers  are  under  all  cir- 
cumstances absolutely  protected  from  liabil- 
ity to  the  owner  of  the  property,  and  are  en- 
titled to  the  same  protection  as  an  officer  of 
a  Judicial  tribunal  in  the  discharge  of  offi- 
.clal  action  within  his  Jurisdiction.  This  is 
not  the  rule  established  under  the  adjudica- 
tions. Upon  the  authorities  cited  and  the 
reason  advanced  therein  the  rule  Is:  "Inas- 
much as  the  law  quite  universally  protects 
private  property,  •  •  •  the  Judgment  or 
discretion  of  a  quasi  Judicial  officer,  though 
exercised  honestly  and  In  good  faith,  does 
not  pfo^ect  him  where,  by  virtue  of  it,  be 
undertakes  to  Invade  the  private  property 
rights  of  others,  to  whom  no  other  redress  is 
given  than  an  action  against  the  officer." 
Mecham,  Public  Officers,  {  842,  and  cases 
cited.  In  so  far  as  Fath  v.  Koeppel,  supra, 
is  In  conflict  with  this  conclusion,  It  must  be 
deemed  overruled. 

Appellant  assigns  error  upon  numerous 
rulings  of  the  trial  court  In  admitting  testi- 
mony over  his  objection  and  rejecting  testi- 
mony offered  by  blm.  We  have  examined 
every  exception  brought  to  our  attention,  and 
find  the  court's  rulings  are  correct  Many  of 
the  exceptions  urged  are  Immaterial  under 
the  final  disposition  of  the  questions  liti- 
gated and  the  grounds  upon  which  Judgment 
was  awarded. 

It  Is  contended  the  court  erred  in  answer- 
ing tbe  following  question  In  the  special  ver- 
dict: "Did  the  defendant  cause  the  destruc- 
non  oi  tue  hides  and  beef?"  The  court  an- 
swered it  in  the  affirmative.  An  examination 
of  the  evidence  shows  there  was  no  conflict 
as  to  the  fact  that  appellant  made  the  writ- 
ten order  directing  the  destruction  of  the 
hides  and  beef,  that  he  gave  personal  direc- 
tions and  instructions  to  the  deputy  health 
officer  and  others  who  actually  destroyed  the 
property,  and  that  these  persons  acted  and 
proceeded  under  his  order  afid  direction. 
This  fully  establishes  the  grounds  which  Jus- 
tify this  answer  to  the  question. 

The  evidence  adduced  fully  sustains  the 
findings  of  the  Jury.  Upon  the  grounds  stat- 
ed, respondent  was  entitled  to  a  Judgmeht 
for  the  value  of  the  property  destroyed. 

Tlie  Judgment  of  the  circuit  court  Is  af- 
firmed. 


SCHRDNK  V.  TOWN  OP  ST.  JOSEPH. 
(Supreme  Court  of  Wisconsin.    Jan.  12,  1901.) 

DBPKCTIVH  HIOHWAY— CONTRIBUTORY  NEOLI- 

QBNCB— ISSUES— SPEXIIAL  VERDICT 

— DIRECTING  VERDICT. 

1.  It  Is  not  consistent  with  ordinary  care  for 
one,  with  knowledpe  of  the  facts,  to  attempt 
to  travel  with  horse  and  carriage  over  a  sec- 
tion of  a  highway  many  rods  in   length,  the 


pathway  being  on  a  narrow  dirt  fill  six  ff^: 
nigh,  covered  by  water  to  a  depth  of  aU>.t 
three  feet,  entirely  obstructing  it  and  all  ob- 
jects that  would  otherwise  suggest  with  saai* 
reasonable  certainty  the  location  thereof. 

2.  In  an  action  for  damagea  alleged  to  bsTe 
been  caused  by  the  Insufflciency  of  a  highwij 
an  issue  being  raised  by  the  pleadings  and  xi.f 
matter  controverted  on  the  evidence  as  to  ro-.:. 
insufflciency  being  the  result  of  an  extraord.- 
nary  event,  as  a  sudden  and  extraordinarr  i 
cumulation  of  water,  such  issue,  upon  a  sp«-i-. 
verdict  being  demanded,  shooid  be  sabminif* 
for  determination  by  a  proper  question. 

3.  The  duty  of  a  mnniapality  to  ke«p  its 
highways   in   a  reasonably   safe   condition  ix 

f)ublic  use  does  not  inclnde  iMwidiog  agaia^' 
nsufflciency  caused  by  extraordinary  erenti. 

4.  In  an  action  for  damages  alleged  to  bxrt 
been  caused  by  the  insufficiency  of  a  highvir. 
the  evidence  disclosing  conclusively  that  th» 
condition  causing  the  injury  was  produced  It 
some  extraordinary  event,  as  an  nnnsual  i^ 
cumulation  of  water,  a  verdict  of  no  cause  c-! 
action  should  be  directed  on  a  motioD  beis; 
made  therefor. 

5.  A  person  of  ordinary  care  may  not  alwi;; 
exercise  it;  hence,  whether  such  a  perse 
would  or  might  on  a  particnlar  occasion  (ob- 
duct  himself  in  a  particular  way,  gives  no  It- 
gal  criterion  by  wnich  to  determine  wheth«f 
such  conduct  would  be  consistent  with  sach 
care.  The  true  test  is,  would  a  person  of  <l^ 
dinary  care  under  the  same  or  similar  areas- 
stances  ordinarily  so  conduct  himself? 

6.  In  an  action  for  damages  alleged  to  ban 
been  produced  by  the  Insnfflciency  of  a  hi?'- 
way,  where  contributoir  negligence  of  *..• 
plaintiff  and  of  some  other  person.  impTiu!  .• 
to  him,  are  In  Issue,  the  controversy  as  to  suHi 
fault  as  to  each  should  form  the  subject  of  ii 
Independent  question  upon  the  case  being  sab- 
mitted  for  a  special  verdict. 

7.  The  instructions  to  the  jury  in  respect  to 
questions  for  a  special  verdict  should  be  &■ 
rected  thereto  specifically  and  b«  confined  to 
such  explanation  thereof  and  the  law  in  re- 
spect thereto  as  to  enable  the  jury  to  inteli- 
gently  answer  them,  having  re^rd  to  the  t-:'- 
den  of  proof,  care  being  exercised  not  to  »■-.£- 
gest,  as  to  any  question,  the  effect  of  the  a: 
swer  thereto  upon  the  ultimate  rights  of  either 
party. 

(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court  St  Croix  Coa»- 
ty;  E.  W.  Helms,  Judge. 

Action  by  Otllle  Sclirunk  against  the  to?:: 
of  St.  Joseph.  Judgment  for  plaintiff.  aiKi 
defendant  appeals.    Reversed. 

Action  for  damages  said  to  have  beec 
caused  by  insufficiency  of  a  highway  in  tt<- 
defendant  town.  The  Insufficiency  claimed 
was  this:  At  the  place  of  the  accident  tt<f 
circumstances  were  such  that  surface  watr: 
to  a  depth  of  nine  or  ten  feet  meaaarins  fr.-= 
the  natural  surface  of  the  groond,  and  to  i 
depth  of  three  or  four  feet  meaauiing  fro= 
the  surface  of  the  made  roadway,  waa  \ki'.:T 
to  accumulate,  covering  the  entire  way  f >.  ■'  i 
distance  of  about  eight  rods;  and  to  rend-r 
travel  practical  at  all  timea  the  defends-' 
constructed  a  dirt  fill  about  six  feet  high  i>: 
six  feet  wide  on  top,  without  railings,  ti.r 
material  of  the  ffil  being  of  such  character 
that  the  action  of  the  water  thereon  was  lit- 
ble  to  make  deep  holes  in  the  sides  thereof. 

The  circumstances  of  the  accident  we^ 
stated  to  be  these:  On  April  11,  1S97.  wa»: 
covered  the  fill  mentioned  to  a  depth  of  thre« 
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four  feet,  entirely  obscuring  tbe  pathway 
public  travel,  which  condition  was  well 
own  to  the  town  authorities.  On  such  day 
ilntlfl.  In  the  company  of  her  husband, 
die  riding  In  a  buggy  and  attempting  to 
■d  tbe  pond  by  traveling  on  the  fill,  was 
rerely  Injured  by  the  buggy  being  over- 
rned,  tbro-wlng  her  into  deep  water.  Dam- 
es were  claimed  In  the  sum  of  $5,000. 
Defendant  answered,  pleading,  among  oth- 
things,  tbat  the  damages  were  solely  caus- 
by  contributory  negligence  of  the  plaintiff. 
le  evidence  was  to  the  effect,  beyond  rea- 
nable  controversy,  that  the  condition  of  the 
Shwny  and  the  circumstances  of  tbe  accl- 
nt  were  substantially  as  set  forth  In  the 
mplnint;  that  plaintiff  and  her  husband 
ire  perfectly  familar  with  the  highway  and 
e  dangers  of  attempting  to  pass  over  the 
me  as  tbey  did;  that  the  highway  had  been 
mgerous  on  account  of  the  accumulation 
'  water  covering  the  same  for  several  days 
■lor  to  tbe  accident;  that  tbe  accumula- 
Dn  of  water  was  extraordinary,  and  that 
lere  was  a  way  by  which  plaintiff  could 
ive  safely  made  her  Journey  without  taking 
le  risk  wblcb  terminated  in  the  injury  com- 
lalned  of. 

At  tbe  close  of  the  evidence  defendant's 
ounsel  moved  the  court  to  direct  a  verdict 
1  its  favor,  which  motion  was  denied.  De- 
endanfs  counsel  then  demanded  a  special 
erdlct,  asking  that  questions  be  submitted 
overing  the  subject  of  whether  the  accu- 
lulation  of  water  at  the  time  of  the  accident 
ras  extraordinary,  and  whether  there  was  a 
ray  known  to  plaintiff  by  which  she  could 
lave  safely  reached  her  destination.  The 
ury  rendered  a  verdict  as  follows: 

The  highway  at  the  place  where  and  time 
vhen  plaintiff  was  Injured  was  Insufficient 
or  public  use. 

Defendant  bad  notice  thereof  so  that  by 
he  exercise  of  reasonable  diligence  it  might 
lave  remedied  the  defect  before  plaintiff  was 
Injured. 

Such  Insufficient  condition  was  tbe  prozi- 
Dttate  cause  of  the  plaintiff's  Injury. 

She  was  not  guilty  of  any  want  of  ordinary 
sare  contributing  to  produce  It. 

Four  hundred  and  seventy-flve  dollars  will 
be  required  to  compensate  plaintiff  therefor. 

Upon  exceptions  taken  during  the  progress 
of  tbe  trial  and  to  the  refusal  of  the  court 
to  submit  to  the  Jury  propositions  requested, 
And  to  Its  instructions  to  the  Jury,  defendant 
moved  that  the  verdict  be  set  aside  and  a  new 
trial  granted,  which  was  denied.  Upon  plaln- 
tiirs  motion  Judgment  was  rendered  In  her 
favor  upon  the  verdict,  and  defendant  ap- 
pealed. 

John  W.  Bashford  and  Spencer  Haven  (H. 
M.  Bashford,  of  counsel),  for  appellant  A. 
J.  Kinney,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
U  tbe  evidence  In   this   case   conclusively 


shows  contributory  negligence  on  the  part  of 
respondent,  as  counsel  for  appellant  claim, 
sustaining  their  contention  that  the  trial  court 
erred  In  refusing  to  grant  their  motion  for 
a  directed  verdict  and  their  contention  that 
the  one  rendered,  exonerating  respondent 
from  the  charge  of  contributory  negligence, 
Is  contrary  to  the  evidence,  then  there  is 
little  need  of  discussing  any  other  subject  In 
this  opinion;  since,  though  in  that  event,  as 
the  record  stands,  the  cause  must  go  back  for 
a  new  trial.  It  does  not  seem  probable  that  a 
second  'trial  in  fact  would  profit'  respondent 

As  Indicated,  the  main  proposition  to  be 
solved  is  this:  Is  it  consistent  with  ordinary 
care  for  a  person  riding  In  a  buggy,  drawn 
In  the  usual  way,  to  attempt  to  pass  over  a 
section  of  highway  where  the  traveled  track 
for  many  rods  Is  on  a  narrow  dirt  fill  so  high 
that  to  drive  off  the  side  thereof  would  be  at- 
tended with  great  danger,  the  top  of  the  fill 
being  curved  and  so  narrow  that  a  mere 
step  by  the  horse  outside  such  track  would  be 
liable  to  carry  him  and  the  occupants  of  the 
conveyance  into  the  region  of  such  danger, 
there  being  an  accumulation  of  surface  wa- 
ter covering  the  fill  to  a  depth  of  some  three 
or  four  feet,  entirely  obscuring  from  obser- 
vation not  only  the  top  thereof  but  all  fence 
posts  and  other  objects  in  the  vicinity  that 
might  otherwise  suggest  tbe  location  of  the 
traveled  track,  the  depth  of  tbe  water  at  the 
side  of  the  fill  being  eight  feet  or  more,  and 
all  such  facts  being  within  the  knowledge  of 
such  persons?  It  seems  that  none  but  a  nega- 
tive answer  can  reasonably  be  given  to  such 
proposition,  and  therefore  that  no  disputable 
question  of  fact  In  respect  to  the  subject  ex- 
isted on  the  evidence,  calling  for  solution  by 
a  Jury.  Where  In  such  cases  as  this  con- 
flicting inferences  may  reasonably  be  drawn 
from  a  given  state  of  facts,  the  truth  of  tbe 
matter  Is  to  be  discovered  by  a  Jury;  but 
where  only  one  such  Inference  can  be  drawn 
the  true  state  of  the  case.  In  legal  contem- 
plation, appears  as  a  matter  of  law,  calling 
for  the  exercise  of  the  Judicial  function  to  so 
declare  it  It  Is  plain  that  the  driver  in  this 
case  could  place  no  reliance  on  his  horse  to 
keep  safely  in  the  traveled  track,  as  the  ani- 
mal bad  no  way  of  knowing  where  It  was  or 
that  he  was  departing  dangerously  therefrom, 
at  least  till  he  approached  the  very  brink  of 
the  fill,  where  he  was  quite  likely  to  so  lose 
his  footing  as  to  be  unable  to  avoid  going 
into  the  deep  water  at  the  side  thereof.  The 
driver  had  no  way  of  safely  guiding  his  horse 
so  as  to  keep  him  In  the  proper  course,  be- 
cause of  the  form  of  tbe  fill  and  inability  to 
tell  with  reasonable  cerialnty  Its  location  by 
observing  it  or  surrounding  objects.  It  seems 
that  the  common  sense  of  any  one  of  ordinary 
intelligence  would  suggest  at  once,  in  the  cir- 
cumstances stated,  imminent  danger  of  per- 
sonal injury  as  incident  to  an  attempt  to 
drive  through  the  pond. 

Gront  reliance  Is  placed  by  respondent's 
counsel  on  Jung  v.  Stevens  Point,  74  Wis.  647. 


Digitized  by 


Google 


948 


87  NOBTHWBSTEBN  REPOBTKB. 


J'l 


43  N.  W.  513.  It  Is  sufficient  to  say  that  the 
circumstances  Involved  there  Included  the  ex- 
Istenc-e  of  a  fence  parallel  with  the  traveled 
track  and  appearing  above  the  surface  of  the 
water,  indicating  with  reasonable  certainty 
the  location  of  the  traveled  track.  It  might 
be  suggested  that  WUtse  v.  Town  of  Tilden, 
77  Wis.  152,  46  N.  W.  234,  has  some  bearing, 
but  it  will  be  seen  by  an  examination  of  the 
facts  involved  that  there  was  nothing  to  pre- 
vent the  traveler  from  seeing  Just  where  the 
traveled  track  was  located,  and  tliat  the 
horse  was  proceeding  tliereon  and  where  the 
water  was  only  a  little  above  the  ankle  Joints 
at  the  instant  when  he  reached  the  brink  of 
a  bole,  washed  out  In  the  road,  into  which 
he  stepped.  Wells  v.  Town  of  Bemington 
(Wis.)  95  N.  W.  1094,  recently  decided.  Is 
cjuite  like  Wlltse  v.  Town  of  Tilden,  and 
significantly  unlike  this  case.  There  was  evi- 
dence tending  to  show  that  the  traveler  was 
able  to  and  did  keep  in  a  track  commonly 
used  and  apparently  safe  up  to  the  Instant 
of  the  accident;  that  he  was  proceeding  on 
dry  land  when  the  horse,  by  reason  of  slip- 
ping, or  the  caving  away  of  the  side  of  the 
road  .wliere  it  was  undermined  by  water,  a 
condition  not  reasonably  to  be  apprehended, 
was  caused  to  slide  or  fall  into  deep  water. 
We  are  not  familiar  with  any  Instance  where 
a  person,  traveling  as  plaintiff  and  her  hus- 
band were,  with  full  knowledge  of  all  the 
facts,  was  held  to  have  acted  consistently 
■with  ordinary  care  in  attempting  to  drive  for 
several  rods  on  a  narrow,  crooked  liank  of 
earth,  covered  by  water  entirely  obscuring 
It  from  observation,  and  all  objects  on  either 
side  thereof  as  well  that  would  otherwise 
iudicate  its  precise  location,  and  rendering 
it  uncertain  at  every  step  of  progress  wheth- 
er such  step  would  be  on  or  off  the  bank. 

The  foregoing  renders  other  questions  dis- 
cussed in  the  briefs  of  counsel  of  little  im- 
portance; but  for  the  beneficial  Influence  that 
a  brief  mention  of  them  may  have  on  future 
trials  in  the  same  Jurisdiction  we  will  no- 
tice them. 

There  was  much  evidence  tending  to  show 
that  the  condition  of  the  highway  at  the  time 
of  the  accident,  as  regards  water,  was  ex- 
traordinary. That  was  an  Important  feature 
of  the  case.  The  fact  In  regard  thereto  was 
In  issue  by  the  pleadings.  It  was  one  of 
more  siisniflcance  than  a  mere  evidentiary 
circumstance  bearing  on  the  question  of 
whether  the  highway  was  reasonably  safe 
or  not.  It  was,  if  it  existed,  one  which  the 
town  authorities  were,  as  a  matter  of  law, 
not  bound  to  provide  against.  If  the  trial 
court  deemed  it  established  beyond  reasona- 
ble controversy,  a  verdict  for  appellant  should 
have  been  directpd.  Hopkins  v.  Town  of 
nush  River,  70  Wis.  10,  34  N.  W.  909,  35  N. 
W.  939;  Allen  v.  Chippewa  Falls,  52  Wis. 
430,  9  N.  W.  284,  38  Am.  Rep.  748.  If  upon 
the  evidence  a  disputable  question  was  pre- 
sented in  respect  to  the  matter,  the  trial 
court  should  have  submitted  it  specially  to 


the  Jury  in  the  special  v 
Hopkins  v.  Town  of  Eusl 
court  seems  to  have  arb 
form  of  the  special  verdi 
court  In  Mauch  v.  Tow 
Wis.  40,  87  N.  W.  816,  i 
while  such  form  fits  mos 
are  special  matters  in  ist 
Ings  questions  in  r^art 
added  to  the  end  that  eai 
troverted  on  the  evidence 
an  appropriate  interrogat< 

The  court  correctly  Insl 
the  burden  of  proof  on  th 
er  plaintiff  was  guilty  o; 
gence  vras  on  the  defei 
exception  to  the  role  ii 
where  plalntifTs  evideno 
trlbutory  negligence  on 
is  upon  him  to  show  thi 
such  fault,  as  counsel  fo 
suppose.  Hoyt  v.  City 
111,  22  Am.  Rep.  714,  J 
Point,  43  Wis.  524,  28  Ai 
Peters,  55  Wis.  410,  411 
Strong  V.  Stevens  Point 
W.  425,  upon  which  the 
to  the  contrary,  are  men 
the  burden  to  establish 
gence,  in  a  case  of  this  k 
defendant  because  of  the 
that  every  person  acts  w 
the  absence  of  evldem 
hence  w-ben  the  plaiotifl!'! 
ly  overcomes  such  prest 
sively  establishes  contri 
part,  he  must  take  up  ai 
the  burden  of  producing  c 
in  view  of  the  defendant 
Involve  the  question  of 
such  fault  or  not  in  son 
of  doubt,  calling  for  sol 
pay  the  penalty  of  being 
a  verdict  directed  in  fav 
The  burden  of  proof  1e 
the  defendant  at  the  sta 
merely  by  the  fact  belni 
adversary  in  any  other  s 
any  other  fact  in  the  caa 
the  plaintiff  himself  con 
a  fact  essential  to  the  d 
effectually  accomplishes 
he  merely  discloses  evi(3 
tabllsh  such  fact,  the 
thereto  is  still  for  the  J 
by  the  rule  that  the  bu; 
gard  thereto  is  on  the 
course  is  entitled  to  hai 
favor  any  evidence  prodii 
to  the  letter's  disadvantat 

The  court  instructed  tl 
thus: 

If  you  find  that  a  pers 
llgence  and  prudence  wo 
plaintiff  did,  then  she  ' 
tributory  fault 

That  was  not  a  corre 
care,  though  we  hardly 
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rror  can  be  predicated  tbereon,  since  the 
lea  expressed  to  the  Jury  was  suggested  to 
le  court  in  several  requests  for  Instructions 
lade  by  appellant's  counsel.  It  Is  not  true 
lat  a  i>ersoD  of  ordinary  care  Is  as  a  matter 
(  law  always  to  be  deemed  free  from  con- 
rtbutory  fault  as  to  eferythlng  wbicb  he 
oes,  since  a  person  of  common  prudence 
lay  on  occasions  do  very  negligent  acts, 
'be  proper  standard  by  which  to  measure 
lie  conduct  of  a  person  in  a  given  situa- 
ion,  in  determining  whether  he  was  guilty 
t  contributory  fault  or  not,  is  this:  Would 
person  of  ordinary  intelligence  and  pru- 
ence,  under  the  same  or  similar  circnmstan- 
es,  ordinarily  so  conduct  himself?  The 
onrt  gave  the  Instruction  here  criticised 
everal  times,  in  one  instance  using  this  lan- 
;aage: 
"If  under  the  same  circumstances  a  per- 
on  of  ordinary  intelligence  and  prudence 
rould  have  ventured  over  such  defective 
dghway,  then  such  traveler  would  not  be 
leld  guilty  of  a  want  of  ordinary  care." 

There  the  faulty  Idea  was  presented  to 
be  Jury  in  a  strikingly  prejudicial  manner 
)y  reason  of  the  use  of  the  word  "venture." 
t  must  be  clear  that  the  fact  that  an  ordl- 
larily  careful  person  might  on  some  particu- 
ar  occasion  "venture"  to  assume  imminent 
isk  of  receiving  a  personal  Injury  would  by 
10  means  suggest  that  his  conduct  was  con- 
listent  with  ordinary  care. 

Complaint  is  made  because  the  court  did 
not  submit  to  the  Jury,  as  part  of  the  spe- 
cial verdict,  a  question  covering  the  subject 
)f  whether  plaintiff's  husband  was  guilty  of 
Mintributory  negligence.  That  was  a  fact  In 
Issue  and  should  have  been  covered  by  a 
question  separate  from  that  regarding  the 
Hintributory  fault  of  plaintiff.  But  since  no 
special  request  In  that  regard  was  made  by 
appellant's  counsel,  and  the  instructions  giv- 
en by  the  court  were  so  worded  as  to  make 
ibe  answer  to  the  question  as  to  plaintiff's 
contributory  fault  cover  that  of  her  husband 
as  well,  and  by  the  answer  to  the  complaint 
the  accident  was  alleged  to  have  been  caused 
solely  by  the  contributory  fault  of  the  plain- 
tiff, it  does  not  seem  that  the  error  assigned 
can  be  sustained  as  prejudicial. 

Complaint  is  made  because  the  court  at 
several  points  In  the  Instructions  to  the  Jury 
so  worded  the  same  as  to  indicate  the  an- 
swer necessary  to  sustain  plaintiffs  claim. 
These  instances  are  given  to  Illustrate  the 
fault  suggested.  In  respect  to  the  question 
covering  the  subject  of  whether  the  high- 
way at  the  time  of  the  accident  was  rea- 
sonably safe,  the  court  said: 

"The  law  of  this  state  la  that  towns  and 
municipalities  shall  keep  their  streets  and 
lilghways  in  a  reasonably  safe  condition  for 
the  passage  of  travelers  at  all  seasons  of  the 
year. 

"Hie  law  does  not  require,  nor  does  the 
town  undertake  to  make  its  highways  per- 
fectly safe,  so  that  no  accident  can  happen; 


but  the  town  is  required  and  It  is  its  duty 
to  make  them  in  view  of  the  situation,  the 
character  of  the  highway,  and  the  season  of 
the  year.  In  a  reasonably  safe  condition." 

In  regard  to  the  question  of  whether  plain- 
tiff was  guilty  of  contributory  fault  or  not, 
the  court  said: 

"It  was  the  duty  of  the  plaintiff  In  this 
case  to  exercise  ordinary  care  to  protect  her- 
self from  injury;  and  you  are  required  by 
your  answer  to  this  question  to  say  whether 
she  did,  under  all  the  circumstances  shown 
in  the  testimony,  exercise  such  ordinary 
care." 

Without  Intending  to  Indicate  at  this  time 
that  such  a  method  of  Instructing  a  Jury  un- 
der the  circumstances  of  this  case  is  fatally 
erroneous,  we  will  take  occasion  to  condemn 
it  as  not  the  best  method,  and  as  impairing 
to  some  extent  the  value  of  a  special  verdict 
True,  as  counsel  for  appellant  argue,  it  was 
not  necessary  or  best  for  the  court,  In  in- 
structing the  Jury  as  to  the  question  cover- 
ing the  subject  of  whether  the  highway  was 
reasonably  safe  or  not,  to  say  anything  about 
what  the  law  required  of  the  town  authori- 
ties; or,  in  instructing  in  respect  to  the  ques- 
tion as  to  whether  plaintiff  was  guilty  of 
contributory  negligence,  to  say  anything 
about  what  the  law  required  of  her  in  that 
regard  as  a  condition  of  her  right  to  recover. 
As  to  the  first  subject  mentioned  the  instruc- 
tions might  better  have  been  confined  to  an 
explanation  of  what  constitutes  a  reasonably 
safe  tiigbway,  and  a  statement  that  the  bur- 
den of  proof  was  on  the  plaintiff  to  satisfy 
the  Jury  that  the  highway  In  question  did 
not  come  up  to  that  standard.  As  to  the 
second  subject  mentioned,  the  Instructions 
might  better  have  been  confined  to  a  clear 
statement  of  what  constitutes  ordinary  care, 
and  an  instruction  that  the  burden  of  proof, 
to  show  that  the  person,  alleged  not  to  have 
come  up  to  that  standard,  did  not  do  so  in 
fact,  was  on  the  party  so  alleging.  Of  course 
it  was  proper  at  some  point  in  the  instruc- 
tions to  explain  the  term  "burden  of  proof 
as  used  In  respect  to  the  questions.  To  give 
the  special  verdict  statute  the  full  beneficial 
significance  which  the  lawmaking  power  de- 
signed it  should  have  in  the  administration 
of  Justice,  care  should  be  taken  not  only  to 
so  frame  the  verdict  that  it  will  contain  a 
question  as  to  each  material  Issue  of  fact 
raised  by  the  pleadings  and  controverted  on 
the  evidence,  and  contain  no  other  question, 
but  to  confine  the  Instructions  to  such  ex- 
planations of  such  questions,  directed  thereto 
specifically,  as  will  enable  the  Jury  to  intelli- 
gently answer  the  same,  leaving  the  legal  re- 
sult to  be  determined  tbereafter.  It  must 
be  easily  seen  that  a  charge  so  framed  as  to 
inform  tlie  Jury  what  will  be  the  legal  result 
of  an  answer  one  way  or  the  other  as  to 
each  question,  comes  dangerously  near  hav- 
ing the  vice  of  a  general  charge  In  connec- 
tion with  a  special  verdict,  which  has  been 
repeatedly  condemned. 
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The  foregoing  covers  all  the  questions 
which  we  deem  of  any  special  importance  in 
the  case  in  any  view  of  It  The  Judgment 
must  be  reversed  because  the  evidence  shows 
conclusively  contributory  negligence  on  the 
pact  of  the  plaintlfl. 

The  Judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 


JONES  T.  THOMAS. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1004.) 

ARBITRATION— CONSTRUCTION  OF  AGRKEMBNT   I 
—AWARD— EQUITY— INJUNCTION.  | 

1.  An  agreement  between  a  judgment  debtor  ' 
and  his  creditor— the  subject-matter  of  the  I 
judgment  being  in  dispute — submitting  with-  : 
out  qualification  tlie  real  ri^ht  of  the  matter 
to  arbitrators  for  decision,  mcludes  by  neces-'  ' 
sarv  implication  an  agreement  to  discharge  ' 
such  judgment;  and  a  court  of  equity,  in  the 
absence  of  some  countervailing  equity  of  the  i 
creditor,  will,  at  the  suit  of  the  debtor,  enjoin  : 
the  inequitable  use  of  such  judgment  and  com-  I 
pel  its  discharge. 

2.  An  agreement  to  submit  the  subject  of  the 
validity  of  a  judgment  to  arbitrators'  to  deter- 
mine, such  validity  being  in  litigation,  nothing 
appearing  to  the  contrary.  Implies  that  such 
submission  shall  displace  such  litigation  and  ' 
that  the  judgment  shall  stand  or  fall  as  a  re- 
sult of  the  award.  i 

3.  An  agreement  for  arbitration  of  the  char- 
acter above  suggested,  including  other  matters 
of  difference  of  a  pecuniary  nature,  the  right 
of  the  matter  as  to  such  other  matters  to  be 
considered  with  the  judgment  indebtedness  in 
determining  what  amount,  if  anytiiing,  shall 
be  paid  by  either  party  to  the  other,  implies 
that  the  judgment  shall  abide  the  reault  of  the 
arbitration. 

4.  An  agreement  of  the  character  above  men- 
tioned, including,  after  describing  the  matters 
submitted,  an  agreement,  in  effect,  that  each 
party  shall  abide  by  the  commands  of  the  arbi- 
trators, followed  by  language  to  the  effect  that 
all  actions,  snita  or  proceedings  now  pending 
shall  be  withdrawn  and  dismissed  and  all 
judgments  or  liens  of  either  against  the  other 
shall  he  discharged,  does  not  indicate  beyond 
reasonable  controversy  a  mutual  intention  that 
the  discharge  shall  occur  regardless  of  the 
award,  and  that  the  remedy  of  either  party  to 
collect  any  sum  found  due  him  shall  be  upon 
the  award  alone. 

5.  A  construction  put  upon  an  ambiguous  ar- 
bitration agreement  by  the  parties  thereto  and 
by  the  arbitrators,  up  to  and  inclusive  of  the 
time  of  the  making  of  ^he  award,  which  is  rea- 
sonable and  equitable,  may  properly  be  held  to 
be  the  one  Intended  to  be  incorporated  therein. 

6.  A  controversy  as  to  the  amount  that  ought 
to  be  paid  upon  a  judgment  having  been  sub- 
mitted to  arbitrators  and  determined,  equity 
jurisdiction  cannot  properly  be  used  to  pre- 
vent the  enforcement  of  such  judgment  by  or- 
dinary means  to  the  amount  of  the  award  up- 
on the  judgment  debtor  refusing  to  comply 
therewith. 

(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;  E.  Ray  Stevens,  Judge. 

Action  by  Robert  A.  Jones  against  .Tobn 
H.  Thomas.  Judgment  for  defendant.  Plain- 
tiff appeals.    AfiElrmed. 

The  complaint  is  to  this  efTect:  April  3, 
1902,  matters  of  difCerence  existed  between 
plaintiff  and  defendant  as  follows:    The  lat- 


ter was  a  Judgment  creditor  of  the  fonnw 
to  the  amount  of  $90.65,  and  $15.75  costs,  tie 
Judgment  having  been  rendered  in  Ju$t-:« 
court  and  duly  transcripted  to  the  citvur: 
court  for  Columbia  county,  Wis.  Tbere  were 
pending  in  the  latter  court  proceedings  at  t^ 
suit  of  the  plaintiff,  to  test  the  validity  ol 
such  Judgment.  Tbere  was  an  action  pend- 
ing between  plaintiff  and  defendant's  wife  b 
respect  to  a  matter  proper  for  Judicial  set- 
tlement. For  the  purpose  of  adjusting  scr- 
differences  and  others,  the  parties  concerced 
Joined  In  a  written  submission  of  tihe  wbo:? 
to  arbitrators  to  say  what  was  the  doty  cf 
each  In  the  premises.  The  power  of  the  ar- 
bitrators, and  the  words  of  the  agreement 
in  the  submission,  are  as  follows: 

"Said  persons  are  hereby  named  and  coa- 
Btltute  a  board  of  arbitration  to  bear,  try  aiU 
determine  all  matters  In  controversy  betweea 
the  parties  hereto  that  shall  be  submin«d 
to  them,  whether  actually  litigated  or  other- 
wise, and  their  decision  thereon  shall  be  fii^ 
and  Irrevocable  and  so  recognized  and  bd- 
derstood  by  the  several  parties  hereto. 

"At  a  time  and  place  designated  by  said 
board  of  arbitration  said  parties  sliall  pre- 
sent their  respective  claims,  and  after  doe 
bearing  had  and  a  decision  and  award  madf 
by  the  said  board  Its  decision  shall  be  tnlj 
and  completely  carried  out  by  the  partir? 
charged  thereby  with  the  performance  of 
any  duty,  whether  It  be  for  the  payment  of 
money,  performing  act,  or  otherwise. 

"All  actions,  suits  or  proceedings  nov 
pending  shall  be  withdrawn  and  dismissed. 

"All  Judgments  or  liens  of  one  or  more  of 
the  parties  against  either  or  any  of  the  ot^e: 
parties  hereto  shall  be  satisfied  of  record. 

"A  bill  of  costs  in  the  different  stdts.  ac- 
tions or  proceedings  shall  be  made  and  sub- 
mitted to  said  board  of  arbitration  by  the 
attorneys  of  the  respective  partlea,  and  the 
question  of  what  part  thereof  each  party 
shall  pay  shall  be  determined  by  said  board 
In  like  manner  and  effect" 

A  full  hearing  before  such  arbitrators  was 
had  and  they  duly  made  their  award  in 
respect  thereto.  Plaintiff  fully  performed  V.f> 
obligations  as  to  the  agreement  aforesaid, 
but  defendant  has  failed  In  that  regard  and 
has  refused  to  satisfy  of  record  tbe  sail 
Judgment,  and  has  caused  an  ezecatian  to 
be  Issued  thereon  and  property  of  tbe  plain- 
tiff  seized  thereunder. 

Plaintiff  asked  for  relief  restraining  the 
defendant  and  his  agents  from  fnrtber  prp- 
ceedlng  to  collect  the  Judgment,  and  reqnirin; 
a  return  of  tbe  propei'ty  seized  as  aforesaid 
and  tbe  discharge  of  such  Judgment. 

The  answer  is  to  this  ^ect:  The  allefEi- 
tlons  of  the  complaint  are  true  except  tho5* 
In  respect  to  plaintiff  having  fully  p«fonn- 
ed  under  tbe  arbitration  agreement  and  d^ 
fendant  having  failed  to  do  so.  The  award 
of  the  arbitrators,  among  other  thingii.  re- 
quired plaintiff  to  pay  the  sum  of  $73.68  and 
one-half  of  tbe  costs  to  defendant  9on  tbe 


Digitized  by 


Google 


Wis.) 


JONES  T.  THOMAS. 


9S1 


judgment  referred  to  In  the  complaint,  de- 
fendant thereupon  to  discbarge  the  same. 
Plaintiff  has  refused  to  abide  by  said  award 
In  tliat  be  has  not  paid  any  part  of  said 
Judgment  The  defendant  has  at  all  times 
stood  ready  and  Is  now  ready  and  willing 
to  abide  by  the  arbitrators'  award  in  every 
respect 

Plaintiff  demurred  to  the  answer  for  insuf- 
ficiency and  the  demurrer  was  overruled. 
Plaintiff  appealed. 

Paul  D.  Durant  for  appellant  Daniel  H. 
Grady,   for   respondent 

MABSHALL,  J.  (after  stating  the  facts). 
The  questions  presented  by  appellant's  coun- 
sel for  consideration,  with  supporting  author- 
ities,   come  down  to  this  proposition:    Did 
the  parties  to  the  arbitration  agreement  stip- 
ulate therein  that  the  Judgment  against  ap- 
pellant should  be  discharged  regardless  of 
the  decision  of  the  arbitrators,  the  indebted- 
ness eTldenced  thereby  to  be  submitted  to 
them  and  so  far  as  valid  to  be  merged  into 
the  award?    C!ounsel  for  appellant  contends 
for  the  affirmative.     If  that  view  be  right 
and    appellant's  conduct   in    respect  to   the 
award  has  not  so  soiled  his  hands  as  to  pre- 
clude  his  appealing  with  favor  to  a  court 
of  conscience,  the  complaint  states  a  good 
cause  of  action  to  prevent  the  inequitable 
use  of  a  Judgment,  under  the  doctrine  of 
Johnson  v.  Huber,  106  Wis.  282,  284,  82  N. 
W.  137,  and  similar  cases,  and  the  answer 
does  not  state  a  good  defense  thereto. 

That  the  submission  of  the  subject-matter 
of  a  pending  suit  or  one  that  has  ripened  in- 
to a  Judgment  which  is  still  the  subject  of 
contest  upon  appeal  or  otherwise,  to  arbitra- 
tors to  determine  what  should  Justly  be  ren- 
dered to  the  judgment  creditor  on  account 
thereof,  nothing  appearing  in  the  submission 
to  the  contrary,  ipso  facto  displaces  such 
pending  litigation  or  judgment   Is  elemen- 
tary.   That  result  is  not  effected  by  mere 
operation  of  law  upon  the  fact  of  submission, 
but  by  the  terms  of  the  agreement  itself. 
That  is  to  say,  such  an  agreement  is  sup- 
posed to  Include  a  stipulation  that  it  shall 
have  that  effect    Dolph  v.  Clemens,  4  Wis. 
181, 185;  Sohns  v.  Sloteman,  86  Wis.  113, 116, 
55  N.  W.  158;   Blgelow  v.  Goss,  6  Wis.  421, 
423;  Grosv^ior  ▼.  Hunt  H  How.  Prac.  355; 
Van   Slyke  v.   Lettlce,  6   Hill   (N.   Y.)  610; 
Boyce  on  Bef.  &  Arb.  289.    It  will  be  ob- 
served by  an  examination  of  those  authori- 
ties that  whether  in  a  case  like  the  one  be- 
fore us  the  submission  to  arbitrators  works 
a  discharge  of  the  judgment  or  constitutes 
an  enforceable  agreement  to  discharge  it  de- 
pends  upon  the   terms   of  the  agreement 
Where  the  subject-matter  of  the  suit  closed 
by  a  judgment  is  subsequently  submitted  to 
arbitrators  and  nothing  Is  said  in  the  agree- 
ment ts  the  contrary,  it  is,  as  before  Indicat- 
ed, presumed  that  a  complete  displacement 
of  the  judgment  was  Intended,  the  under- 


standing being  that  the  award  shall  take  Its 
place;  but  where  the  agreement  clearly 
shows  that  legal  proceedings  are  only  to  be 
stayed  pending  the  arbitration,  or  that  the 
judgment  already  rendered  shall  abide  the 
decision  of  the  arbitrators,  it  is  to  be  given 
that  effect  only.  Bohns  v.  Sloteman,  supra; 
Boyce  on  Ref.  &  Arb.  165.  In  Grosvenor 
V.  Hunt  supra,  the  subject-matter  of  an  ac- 
tion which  had  ripened  into  judgment  from 
which  an  appeal  had  been  taken,  was  sub- 
mitted generally  to  arbitrators,  nothing  be- 
ing said  about  the  effect  thereof  upon  the 
Judgment  or  appeal.  The  agreement  was 
construed  to  contain  a  stipulation  for  a  dis- 
missal of  the  appeal  and  a  discharge  of  the 
Judgment.  In  Miller  v.  Van  Anken,  1  Wend. 
516,  In  a  situation  such  as  last  described,  the 
subject-matter  of  the  litigation  was  submit- 
ted to  arbitrators  with  an  express  agree- 
ment for  a  dismissal  of  the  appeal,  and  it 
was  held  that  the  Judgment  remained  in 
force  subject  to  the  action  of  the  arbitrators. 
In  Van  Slyke  v.  Lettlce,  supra.  In  a  similar 
situation,  the  agreement  •  to  arbitrate  con- 
tained a  stipulation  that  "all  further  proceed- 
ings in  the  suit  are  hereby  stayed  and  end- 
ed," and  it  was  held  that  the  parties  Intended 
that  the  Judgment  creditor  should  look  solely 
to  the  award  of  the  arbitrators  for  relief. 

It  is  a  significant  feature  of  the  agreement 
before  us  that  the  subject-matter  closed  by 
the  judgment  was  not  expressly,  and  perhaps 
not  at  all,  submitted  to  the  arbitrators.  The 
indications  are  that  the  rights  of  the  parties, 
independently  of  errors  going  to  the  validity 
of  the  judgment  were  not  in  controversy,  and 
that  such  validity,  not  the  subject-matter 
upon  which  the  Judgment  was  based,  was  the 
matter  In  dispute.  That  is,  that  the  subject- 
matter  of  the  proceedings  challenging  the  le- 
gality of  the  Judgment  not  the  subject-mat- 
ter of  the  respondent's  claim  closed  by  the 
judgment  was  submitted  to  the  arbitrators. 
In  that  view  It  seems  quite  clear  that  the  par- 
ties agreed  that  the  judgment  itself  should 
abide  tbe  decision  of  the  arbitrators  as  to  Its 
validity,  And  should  be  discharged  upon  per- 
formance by  the  Judgment  debtor  of  the  com- 
mands of  tbe  arbitrators  as  to  him.  The 
agreement  will  reasonably  bear  that  con- 
struction. Not  only  does  It  show  that  the 
validity  only  of  the  Judgment  was  submitted 
to  the  arbitrators,  but  the  clause  of  the  agree- 
ment in  respect  to  a  discharge  thereof  fol- 
lows the  clause  providing  for  performance  by 
tbe  appellant  of  the  award  of  the  arbitrators, 
as  if  performance  were  to  precede  the  dis- 
cbarge. That  is  in  perfect  harmony  with 
the  idea  that  the  validity,  as  distinguished 
from  the  subject-matter,  of  the  judgment 
was  submitted  to  the  arbitrators.  That  the 
parties  themselves  so  treated  the  agreement 
is  evidenced  by  tbe  fact  that  they  joined  in 
fully  presenting  their  matters  of  difference  to 
the  arbitrators,  leaving  the  judgment  nndis- 
turbed.  That  the  arbitrators  so  treated  the 
agreement  Is  evidenced  by  the  fact  that  they 
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In  effect  taeld  that  tbe  Jndgment  was  valid 
and  provided  that  it  should  be  discharged 
upon  appellant's  paying  respondent  a  sum  of 
money  named  by  them.  In  short,  the  con- 
tract fairly  admits  of  a  construction  that  the 
Judgment  should  abide  the  award  of  the  arbi- 
trators. It  was  apparently  so  construed  by 
the  parties  themselves  and  by  their  chosen 
triers.  That  practical  construction,  under 
familiar  rules,  may  well  be  deemed  sufficient 
to  incline  the  court  to  the  same  view,  since  It 
Is  perfectly  reasonable  and  equitable.  The 
construction  to  be  put  upon  an  ambiguons 
contract  may  properly  be  and  is  often  ruled 
by  the  meaning  the  parties  thereto.  In  the  ex- 
ecution thereof,  attributed  to  the  same.  Slg- 
erson  v.  Gushing,  14  Wis.  627;  Nilson  t. 
Morse,  52  Wis.  240,  Q  N.  W.  1.  It  Is  rightly 
said  that  "such  rule  is  founded  upon  mani- 
festly Just  principles."  Janesvllle  Cotton 
Mills  T.  Ford,  82  Wis.  41(1,  430,  52  N.  W.  764. 
17  li.  B.  A.  564;  Hosmer  v.  McDonald,  80 
Wis.  54,  49  N.  W.  112;  District  of  Columbia 
v.  Gallaher,  124  U.  S.  605,  8  Sup.  Ct  685,  31 
L.  Ed.  526;  Topliff  y.  Topliff,  122  U.  S.  121, 
7  Sup.  Ct.  1067,  30  L.  Ed.  1110. 

Our  conclusion  is  that  the  parties  to  the  ar- 
bitration contract  agreed  therein  that  the 
Judgment  agabist  appellant  should  abide  the 
decision  of  the  arbitrators  and  be  discharged 
npon  his  paying  thereon  the  amount  ordered 
by  tbem.  That  being  the  case,  manifestly 
appellant  has  no  standing  In  a  court  of  equity 
to  enjoin  the  enforcement  of  the  Judgment, 
90  long  as  he  is  in  default  in  regard  to  carry- 
ing out  the  award  made  against  him.  Equi- 
tably, at  least,  the  Judgment  should  stand  as 
security  for  the  amount  of  the  award,  and  be 
enfordble  to  that  extent. 

The  order  Is  affirmed^ 

SIEBECKEB,  J.,  took  no  part 


GROSS  T.  HEOKBBT. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

LANDLORD  AND  TENANT— LEASES— BREACH— 
DAMAOBS— ELEMENTS  —  MEASURE  —  SALES  — 
STATUTE  OF  FRAUDS— KVIDENCB— VALUE  OP 
TERM. 

1.  Where  a  leasee  assigned  the  lease  by  an 
instrument'  absolute  on  its  face,  he  was  enti- 
tled, in  an  action  for  breach  thereof,  to  intro- 
duce parol  evidence  that  the  assignment  was 
for  security  only. 

2.  Where  a  lessee  assigned  the  lease  for  se- 
curity only,  the  lessee,  and  not  the  assignee, 
%vus  the  real  party  in  interest  in  an  action 
against  the  lessor  for  breach  thereof. 

3.  Whpi-e,  in  an  action  for  breach  of  a  lease, 
defendant  knew  at  the  time  the  lease  was 
made  that  he  would  not  be  able  to  deliver  pos- 
session as  required  hy  the  lease,  and  that  the 
lessee  intended  to  use  the  premises  for  a  sa- 
loon, and  to  prepare  to  commence  business  at 
the  beginning  of  the  term,  tho  lessor  was  lia- 
ble for  all  damages  which  could  be  reasonably 
considered  to  be  the  natural  and  proximate  re- 
snlt  of  the  hreach. 

4.  Where  the  lessee  of  a  building  to  be  used 
as  a  saloon  purchased  saloon  fixtures,  gas  and 
electric  fixtures,  and  glassware  before  the  be- 
einning  of  the  term,  and  the  lessor  knew  that 
the  premises  were  to  be  so  used,  and  that  the 


lessee  intended  to  prepare  to  conduct  his  t.^- 
ness  on  the  beginning  of  the  term,  but  tt-- 
after  broke  the  lease,  and  failed  to  put  the  .■■ 
see  in  possession,  the  lessor  was  liable  for  mf 
difference  between  the  price  the  lessee  vu 
compelled  to  pay  for  such  fixtures,  glasrTur- 
etc,  and  the  market  price  thereof  in  casL  r. 
the  time  of  the  breach  of  the  lease,  with  ia-.r:- 
est  from  sncb  time. 

6.  A  contract  for  the  purchase  of  mattiBi  H 
the  value  of  $1jO,  to  be  manufactured  bd4  '  - 
livered  to  the  buyer,  is  a  contract  for  wort  '. - 
bor,  and  services,  not  within  the  statute  '.! 
frauds. 

6.  Where,  prior  to  a  landlord's  breach  of  t 
lease  of  a  bmldlng  to  be  used  as  a  saloon.  tk< 
lessee  purchased  a  stock  of  liquors,  and  if-er 
the  hreach  compromised  with  the  seller  of  t\> 
liquors  by  paying  him  $162.85  for  release  trot: 
the  contract,  the  lessee  was  not  entitled  to  n- 
cover  the  amount  so  paid  for  the  release  t^  a 
part  of  his  damages  for  the  landlord's  lire«<:> 

7.  The  lessee  could  not  recover  a  payment  ■>'. 
$50  in  advance  to  a  person  employed  to  vori 
in  the  saloon  to  be  repaid  in  services. 

8.  Where  the  time  of  a  proposed  auction  tt\i 
of  saloon  fixtures  purchased  by  a  lesare  f  r  I 
use  in  a  building  under  a  lease,  which  w3< 
broken  by  the  lessor,  was  too  remote  from  tl:« 
date  of  ue  breach  to  have  furnished  erides-.v  ' 
of  the  market  value  of  the  fixtures,  in  an  ac- 
tion for  breach  of  the  lease  the  amoant  ex- 
pended for  storing  and  caring  for  the  fixtom 
and  for  preparing  for  the  sale  which  waa  pre- 
vented by  the  lessor  was  not  recoverable. 

9.  In  an  action  for  breach  of  a  lease  by  the 
lessor  the  lessee  Is  entitled  to  recover  the  ex- 
cess in  the  value  of  the  term,  if  any,  over  the 
contract  price. 

10.  In  an  action  for  breach  of  a  lease  of  prop- 
erty to  be  used  as  a  saloon,  evidence  that  thi> 
premises  were  exceptionally  valuable  for  sneh 
business,  and  that  the  tenant  who  occupied  the 
premises  before  the  commencement  of  plain- 
tiff's term  made  a  profit  of  $2,000  per  year, 
was  insufflcient  to  establish  that  the  yalne  of 
the  use  was  greater  than  |90O,  the  contract 
price. 

Appeal  from  Circuit  Court,  Outagamie 
County;  John  Goodland,  Judge. 

Action  by  Max  Gross  against  Herman 
Hcckert.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Action  for  damages  for  breach  of  contract 
Plaintiff  claimed  that  on  February  6,  1901, 
defendant  In  writing  leased  to  him  a  two- 
story  brick  building  and  Its  appurtenances 
In  the  city  of  Appleton  for  the  purposes  of  a 
saloon,  the  term  of  the  lease  being  five  years 
from  April  1,  1901.  with  an  option  for  an 
additional  term  of  five  years,  the  rent  cbarse 
being  $75  per  month  payable  in  advance  on 
the  Ist  day  of  each  month;  that  In  and  by 
said  lease  defendant  agreed  to  put  plaintiff 
In  possession  of  the  leased  property  April 
1,  1901;  that  defendant  knew  at  the  date  of 
the  lease  that  plaintiff  Intended  to  keep  a 
saloon  on  the  premises  and  to  prepare  there- 
for prior  to  April  1, 1901,  by  purchasing  furni- 
ture, fixtures,  and  other  articles  necessary 
for  sncb  business;  that  relying  npon  obtain- 
ing possession  of  the  premises  pursuant  to 
such  lease  plaintiff  spent  much  time  and  mon- 
ey making  such  preparations.  The  rental 
value  of  the  premises  for  the  term  of  five 
years  was  $2,000.    Plaintiff  fully  performed 

r  5.  See  Frauds.  SUtuu  •(,  woL  aH  Cent.  DIs.  M 
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tie  conditions  of  the  lease  on  Ms  part  De- 
endant  failed  to  do  so.  He  did  not  deliver 
ossessioa  of  such  premises  to  plaintiff  April 
,  1901.  At  tbe  time  of  the  making  of  such 
>ase  ihej  were  occupied  by  a  lessee  who 
Qutinued  in  possession,  under  contract  with 
ufendant,  for  several  months  after  the  com- 
lencement  of  the  plaintiff's  term.  They 
:ere  specially  valuable  for  the  purposes  for 
'hich  plaintiff  leased  the  same.  He  suffered 
amages  by  reason  of  defendant's  breach  of 
grceiucnt,  to  the  amount  of  $6,500  In  the 
.■bole,  for  which  sum  Judgment  was  demand- 
d  with  costs. 

The  answer  admitted  the  execution  of  the 
!ase,  but  denied  that  defendant  had  knowl- 
dge  at  the  date  thereof  that  plaintiff  pur- 
osed  using  the  premises  for  a  saloon  business, 
'be  allegations  of  the  complaint  in  respect 
i  damages  were  put  In  issue,  and  it  was  al- 
;ged  that  the  action  was  not  brought  by 
be  real  party  in  interest  In  that,  before  the 
ommencement  thereof,  the  lease  was  assigned 
>y  plaintiff  to  the  S.  C.  Herbst  Importing 
iompany. 

The  cause  was  referred  to  F.  S.  Bradford 
a  bear,  try  and  determine.  Upon  the  trial 
bere  was  evidence  establishing  or  tending  to 
stabllsh  the  following  facts:  Soon  after 
te  lease  was  made  it  was  assigned  to  the 
I.  C.  Heibst  Importing  Company  mentioned 
Ik  the  answer,  solely  as  security.  The  de- 
endant  had  knowledge  at  tbe  time  the  lease 
IBS  made  that  plaintiff  purposed  using  the 
.remises  for  a  saloon  ard  to  prepare  therefor 
lefore  the  commencement  of  his  term.  Tbe 
iremiaes  were  more  than  ordinarily  valuable 
or  a  saloon  business.  In  the  course  of  plain- 
iCTs  preparations  for  occupying  the  leased 
ircmlses  he  contracted  for  and  Incurred  lia- 
lilities  as  follows:  For  saloon  fixtures,  $917; 
aatting,  $1!K);  glassware  of  various  kinds, 
3SC.99;  gas  fixtures,  $136;  liquors,  $1,623.15. 
iy  reason  of  defendant's  failure  to  deliver 
)os!iiesslon  of  the  leased  premises  as  agreed 
)lalntiff  was  unable  to  use  the  property  so 
■ontracted  for.  The  saloon  fixtures  were  not 
initable  for  any  other  premises.  The  value 
if  sucb  fixtures  to  plaintiff  under  the  circum- 
itances,  was  $650.  Plaintiff  never  took  the 
uatting.  though  it  was  made  specially  for 
:1m.  It  was  not  salable  to  any  other  per- 
son at  any  price.  Plaintiff  partially  paid  for 
he  glassware,  and  became  bound  to  pay  the 
lalance  of  tbe  Indebtedness  therefor.  The 
narket  value  thereof  for  a  resale  would  not 
aceed  60  per  cent,  of  the  cost  to  plaintiff. 
The  value  of  the  gas  fixtures  on  a  resale 
>vouId  not  exceed  $25.  Plaintiff  made  a  pay- 
nont  upon  the  Indebtedness  for  liquors.  TJp- 
in  finding  that  be  could  not  get  possession 
of  tbe  saloon  building  as  agreed,  he  obtained 
1  release  of  his  obligation  to  take  the  liquors 
by  paying  $162.86  to  the  vendor.  There  was 
DO  evidence  of  the  market  value  of  the  liq- 
cors.  Plaintiff  hired  a  person  to  assist  him 
In  the  saloon  business,  in  anticipation  of  en- 
)c;lng  his  lease.    He  i>ald  such  i>er8on  $50  in 


advance.  He  Incurred  other  exi)enses  in 
&mall  amoimts.  Upon  finding  that  he  would 
be  unable  to  obtain  possession  of  tbe  premises 
he  advertised  the  saloon  fixtures  for  sale  at 
auction,  incurring  an  expense  of  $24.54  in 
so  doing.  He  was  prevented  from  making 
such  sale  by  the  conduct  of  tbe  defendant 
There  was  evidence  as  to  the  leased  premises 
being  specially  valuable  for  the  saloon  busi- 
ness, but  none  as  to  whether  plaintiff  could 
Lave  obtained  other  premises  for  his  con- 
templated business. 

The  referee  found  as  facts,  in  addition  to 
tbe  undisputed  matters  which  cover  tbe  mak- 
ing of  the  lease  and  the  failure  of  the  de- 
fendant to  put  plaintiff  in  possession  of  the 
leased  premises,  and  that  such  premises  were 
specially  valuable  for  a  saloon  business,  the 
following:  January  1,  1900,  plaintiff  agreed 
with  the  S.  C.  Herbst  Importing  Company 
that  they  should  furnish  him  liquors  to  the 
amount  of  $1,623.15.  None  of  the  goods  were 
delivered.  After  May  1,  1901,  plaintiff  agreed 
to  give  the  company  $162.85  as  damages  for 
failure  on  his  part  to  take  the  goods.  Prior 
to  April  1, 1901,  plaintiff  ordered  150  yards  of 
rubber  matting,  agreeing  to  pay  $150  there- 
for. He  did  not  pay  anything  upon  such  or- 
der. The  goods  were  never  delivered  The 
agreement  for  tbe  goods  was  not  In  writing, 
nor  was  there  any  memorandum  thereof. 
March  15,  1901,  plaintiff  purchased  electrical 
and  gas  fixtures  at  $136.  The  value  thereof 
on  May  Ist,  and  at  the  time  of  the  com- 
mencement of  the  action  was  $90.  He  made 
a  conditional  purchase  of  saloon  fixtures  at 
$917,  paying  $150  thereon.  He  did  not  car- 
ry out  the  terms  of  the  conditional  sale,  nor 
take  tbe  goods  The  value  thereof  on  May 
Ist  and  at  the  time  of  the  commencement  of 
the  action  was  $815.  He  made  an  agree- 
ment with  John  Eisner,  a  bartender,  to  work 
for  him  after  April  1,  1901,  paying  him  $.'30 
in  advance.  He  purchased  glassware  to  the 
amount  of  $386.99,  paying  $100  on  account 
thereof.  The  goods  were  never  delivered. 
At  the  commencement  of  the  action  they 
were  worth  $367.66.  Plaintiff  Incurred  ex- 
penses In  various  small  amounts,  preparing 
for  the  saloon  business,  aggregating  $50.  His 
prospective  profits  were  six  cents.  He  was 
unable  to  obtain  possession  of  the  leased 
premises  April  1,  1901,  because  they  were 
occupied  by  a  tenant.  When  the  lease  was 
made  defendant  expected  to  be  able  to  de- 
liver the  premises  to  plaintiff  as  agreed.  De- 
fendant did  not  get  possession  thereof  till 
September  16,  1901.  Plaintiff  demanded  pos- 
session of  the  premises  April  1,  1901,  but 
defendant  was  unable  to  deliver  tbe  same. 
About  May  1,  1901,  plaintiff  informed  defend- 
ant that  be  could  not  longer  wait  and  must 
be  made  good  In  damages  for  defendant's 
breach.  Plaintiff  paid  defendant  $10  on  the 
lease  as  rent,  which  was  returned.  The  val- 
ue of  the  leased  premises  was  not  more  than 
the  rent  reserved.  February  18,  1901,  the 
S.  O.  Herbst  Importing  Company  guarantied 


Digitized  by  V^OOQIC 


96i 


97  N0KTHWK8TKRN  EBPOBTKH. 


(Wis. 


In  wrltliic  tbe  payment  of  the  rent.  On  tbat 
day  the  lease  was  assigned,  transferred  and 
set  over  to  said  company.  The  assignment 
°was  absolute  in  form. 

As  conclusions  of  law  the  referee  found 
that  plaintiff  was  not  the  real  party  In  in- 
terest and  that  the  complaint  should  be  dis- 
.  missed  with  costs.  Such  findings  and  conclu- 
sions were  confirmed  by  the  circuit  court, 
proper  exceptions  being  filed  to  raise  the 
questions  discussed  in  the  opinion.  Plain- 
tiff appealed. 

Olenway  Maxon,  for  appellant  Henry  D. 
Ryan  and  J.  B.  Lebr,  for  respondent 

MARSHALL^  J.  (after  stating  the  facts). 
We  are  unable  to  discover  any  warrant  in 
the  evidence  for  the  decision  that  plaintiff, 
bef<»«  the  commencement  of  this  action  and 
the  happening  of  the  events  upon  which  his 
claim  for  damages  is  based,  assigned  his 
lease  to  the  S.  C.  Herbst  Importing  Com- 
pany, Incapacitating  himself  from  bringing 
such  action  for  want  of  being  the  real  party 
In  Interest.  The  evidence  la  clear  that  the 
assignment,  if  one  was  effected,  though  ab- 
solute In  form,  was  for  security  only.  It 
seems  that  it  mnst  have  been  supposed  in 
the  court  below,  either  that  It  was  not  com- 
petent to  show  by  parol  evidence  the  real 
nature  of  the  assignment,  or  that  a  mere 
mortgaging  of  the  leasehold  Interest  rendered 
the  mortgagee  the  real  party  in  interest  to 
prosecute  for  a  breach  on  the  part  of  the 
lessor.  The  law  Is  so  clearly  the  other  way 
as  to  both  propositions  that  it  seems  un- 
necessary to  spend  time  discussing  the  mat- 
ter at  any  great  length.  As  to  the  first 
proposition  the  following  decisions  of  this 
court  are  decisive:  Butler  v.  Butler,  46  Wis. 
430,  I  N.  W.  70;  Rockwell  v.  Humphrey,  57 
Wis.  410,  16  N.  W.  394;  Manufacturers'  Bank 
V.  Rugee,  59  Wis.  221,  18  N.  W.  251;  Lamson 
V.  Moffat,  81  Wis.  153,  21  N.  W.  62;  First 
Nat  Bank  v.  Damm,  63  Wis.  249,  23  N.  W. 
1167;  McCormlck  v.  Hernden,  86  Wis.  449, 
56  N.  W.  1097;  Bertschy  v.  Bank  of  Sheboy- 
gan, 89  Wis.  473,  61  N.  W.  1115;  Jourdaln 
V.  Fox,  90  Wis.  99,  62  N.  W.  936.  As  to  the 
second  point  the  following  decisions  are  like- 
wise clear:  Landaner  v.  Espenhain,  95  Wis. 
169,  70  N.  W.  287;  Chase  v.  Dodge,  111  Wis. 
70,  86  N.  W.  648.  The  test  of  whether  one 
is  the  real  party  In  Interest  within  the  mean- 
,lng  of  the  statute  Is,  does  he  satisfy  the 
^  call  for  th£  person  who  has  the  right  to  con- 
trol and  receive  the  fruits  of  the  litigation? 
The  rule  is  stated  in  a  recent  ably  written 
work  thus: 

"The  real  party  In  interest,  >  within  the 
meaning  of  this  provision  of  the  code,  is  the 
person  who  will  be  entitled  to  the  benefits 
of  the  action  if  successful;  one  who  Is  actual- 
ly and  substantially  interested  in  the  subject- 
matter,  as  distinguished  from  one  who  has 
only  a  nominal,  formal,  or  technical  interest 
In  or  connection  with  It"  15  Ency.  PL  & 
IV.  p.  710. 


A.  mere  mortgagee  of  an  Interest  in  realtj, 
which,  at  the  best  for  respondent,  wms  the 
situation  of  the  assignee  of  the  lease,  poa- 
sesses  only  a  lien  to  the  extent  of  the  obliga- 
tion secured  by  the  mortgage.  Independent- 
ly of  such  obligation  It  constitutes  no  inter- 
est whatever  in  the  thing  mortgaged.  The 
extinguishment  of  the  obligation,  without  any 
other  act  whatever  Ipso  facto  extinsnlsbts 
the  Hen.  Brinkman  v.  Jones,  44  Wis.  4S9: 
Fred  Miller  B.  Co.  v.  Manasae,  99  Wis.  S6. 
74  N.  W.  539.  The  evidence  in  this  case 
shows  that  the  obligation  to  secure  whicL 
the  assignment  of  the  lease  In  question  was 
made.  If  one  was  in  fact  effected,  never  ripen- 
ed Into  an  indebtedness  due  or  to  become 
due,  and  that  it  was  wholly  exting^ilitlie*!  be- 
fore the  commencement  of  this  action,  tboe- 
by  leaving  the  plaintiff  not  only  the  real 
party  In  interest  to  prosecute  the  cause  of 
action  in  suit,  but  the  sole  party  interested 
therein. 

As  appears  by  the  statement  of  facta,  tbe 
referee  neglected  to  find  on  the  snbject  of 
respondent's  knowledge  tbat  appellant  lit- 
tended  to  use  the  leased  premises  for  a  sa- 
loon business,  and  to  prepare  therefor  so  as 
to  be  able  to  commence  such  busines<:  a: 
the  beginning  of  bis  term.  Tbat  was  a 
matter  In  Issue  on  tbe  pleadings  and  was  an 
important  feature  of  appellant's  case  am  bear- 
ing on  the  damages  recoverable  of  tbe  re- 
spondent, under  the  rule  in  Hadley  v.  Baxen- 
dale,  9  Exch.  341,  which  has  been  often  ap- 
proved In  this  court,  and  applied,  as  will  be 
seen,  to  the  particular  class  of  cases  to  whicb 
the  one  before  us  belongs.  Such  mle  may 
be  stated  as  follows:  Tbe  damages  recover- 
able for  breach  of  contract  are  such  as  may 
fairly  and  reasonably  be  considered  the  nat- 
ural and  proximate  resnit  thereof,  and  in  the 
light  of  circumstances,  special  or  otherwise. 
known  to  both  parties  at  the  time  of  making 
the  contract,  may  reasonably  be  supposed  to 
have  been  In  contemplation  by  thena  as  tbe 
probable  result  of  such  breach.  Tbe  nnmber 
of  cases  here,  where  that  has  been  applied 
Is  very  large.  The  following  are  a  few  of 
them:  Shepard  v.  Milwaukee  G.  L.  Co.,  13 
Wis.  818,  82  Am.  Dec.  679;  Hibbard  ▼.  W. 
U.  Tel.  Ga,  S3  Wis.  558,  14  Am.  Rep.  775: 
Candee  v.  W.  tJ.  Tel.  Co.,  34  Wis.  471,  17 
Am.  Rep.  452;  Hammer  v.  Schoenf elds'.  47 
Wis.  456,  2  N.  W.  1129;  McNamara  v.  CHn 
tonvUle,  62  Wis.  207,  22  N.  W.  472,  51  Am. 
Rep.  722.  Tbe  rule  is  usually  stated  omit- 
ting the  feature  as  to  special  circnmBtanc«& 
as  the  cases  where  that  Is  Important  are  ei- 
ceptional.  The  following  are  in  the  excep- 
tional class:  Cockbum  v.  Ashland  L.  Cc 
64  Wis.  619,  12  N.  W.  49;  Guetxkow  Bros. 
Co.  V.  A.  H.  Andrews  A  Ca,  82  Wis.  214, 
66  X.  W.  119,  52  L.  R.  A.  209,  5S  Am.  St 
Rep.  009.  That  it  applies  where,  as  in  t 
case  like  this,  a  lease  is  made  covering  ic 
whole  or  in  part  an  outstanding  term,  xbt 
circumstances  being  such  that  the  lessw 
knows  or  ought  to  know  that  his  lessee  will 
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not  b«  able  to  enjoy  sncb  term  according  to 
the  agreement,  is  held  in  Poposkey  y.  Munk-' 
witz,  68  Wis.  322,  331,  32  N.  W.  36,  60  Am. 
Rep.  858,  to  which  appellant's  counsel  refers 
and  upon  which  he  confidently  relies.  As  there 
sho^rn,  ordinarily  the  rule  of  damages  for 
failure  of  title  to  a  leasehold  term  is  the 
same  as  for  such  failure  as  to  an  absolute 
conveyance  of  realty  with  warranty.  The 
amount  recoverable  is  confined  to  the  con- 
sideration, with  interest.  If  rent  lias  been 
paid  to  apply  upon  any  portion  ot  the  term 
wblcb  tbe  lessee  is  prevented  from  enjojring, 
that  may  be  recovered  with  legal  interest 
If  no  sum  has  been  ao  paid,  tbe  damages  are 
deemed  to  be  nominal  only.  The  exceptional 
circumstance  referred  to,  of  the  lessor  being 
chargeable  with  knowledge  at  the  time  of 
making  the  lease  that  bis  lessee  will  not  be 
able  to  take  possession  of  the  leased  prem- 
ises and  enjoy  his  term  according  to  agree- 
ment is  deemed  to  render  him  guilty  of  a 
greater  wrong  than  that  of  a  mere  breach  of 
contract  to  assure  tbe  lessee  in  the  quiet 
enjoyment  of  the  leased  premises.  He  is 
deemed  to  l>e  guilty  of  a  wrong  of  a  fraudu- 
lent character  and  amenable  to  damages  un- 
der tbe  general  mie  applicable  to  contracts. 

The  evidence  was  substantially  undisputed 
and  conclusive  that  when  the  lease  was  made 
respondent  knew  the  use  the  premises  were 
to  be  devoted  to  and  that  appellant  purposed 
preparing,  prior  to  tbe  commencement  of  his 
term,  for  the  enjoyment  thereof.  There 
should  consequently  have  been  a  finding  ac- 
cordingly, and  appellant  should  have  been 
given  tbe  benefit  of  tbe  state  of  the  case  thus 
shown  to  exist  in  considering  the  evidence 
and  making  findings  as  to  damages  caused  by 
tbe  breach  complained  of.  The  errors  in  not 
doing  so  are  here  for  correction,  appellant 
having  specially  requested  proper  findings  on 
the  subject  and  saved  exceptions  to  tbe  re- 
fusal to  make  them. 

Appellant  requested  a  finding  to  the  effect 
that,  relying  upon  the  agreement  to  put  blm 
In  possession  of  tbe  leased  premises,  be  In- 
curred obligations  and  paid  out  money  in  an- 
ticipation of  enjoying  his  term,  which  was 
largely  lost  by  reason  of  respondent's  failure 
to  enable  bim  to  do  so.  Tbe  evidence  was  un- 
disputed in  regard  to  that  matter.  That  er- 
ror was  committed  in  refusing  to  make  tbe 
findings  requested  follows  necessarily  from 
what  has  been  said. 

According  to  the  evidence,  one  of  tbe  ob- 
ligations incurred  by  appellant  as  stated  In 
the  foregoing  paragraph  is  $917  for  saloon 
fixtures,  which,  by  reason  of  tbe  breach, 
were  not  worth  to  him,  at  the  time  thereof, 
to  exceed  $650,  and  he  thereby  suffered  a  loss 
of  $267.  The  finding  that  the  value  of  the 
fixtures  at  the  time  of  the  commencement 
of  tbe  snit  was  $815  seems  not  to  be  based 
npon  any  evidence  in  tbe  case,  and  to  have 
been  made  without  appreciating  the  fact  that 
tbe  true  measure  of  appellant's  damages  in 
respect  to  the  matter  was  tbe  difference  be- 


tween tbe  contract  price  for  tbe  property  and 
the  market  price  thereof  in  cash  at  the  time 
of  the  breach,  wi&  interest  from  such  time. 
Upon  Just  what  theory  the  finding  of  $815 
Was  made  we  are  unable  to  discover.  The 
error  assigned  in  respect  thereto  is  sustained. 

The  item  of  $160  damages  claimed  by  ap- 
pellant on  account  of  matting,  which  the 
undisputed  evidence  shows  became  worthless 
on  his  hands  because  of  tbe  breach  com- 
plained of,  seems  to  have  been  rejected  upon 
the  theory  that  tbe  contract  for  the  property 
was  not  enforceable  by  reason  of  section 
2308,  Rev.  St  1808,  since  It  was  wholly  verbal 
and  executory,  and  nothing  was  paid  thereon, 
nor  was  any  part  of  the  property  ever  de- 
livered. That  statute  relates  only  to  execu- 
tory sales  of  property;  not  to  contracts  for 
the  manufacture  and  sale  of  property. 
Melncke  v.  Falk,  55  Wis.  42T,  18  N.  W.  545, 
42  Am.  Rep.  722;  Boyington  v.  Sweeney,  77 
Wis.  65.  58,  45  N.  W.  938;  Goodland  v.  Le 
Clair,  78  Wis.  176,  178,  47  N.  W.  268.  Tbe 
distinction  between  a  contract  of  sale  where 
there  Is  nothing  for  tbe  seller  to  do  but  to 
tender  the  property,  and  a  contract  requiring 
tbe  executory  vendor  to  manufacture  or  pro- 
duce tbe  article  by  tbe  use  of  bis  capital  and 
labor  and  tben  tender  tbe  same,  the  former 
being  wltbln  and  the  latter  without  tbe  stat- 
ute, is  clearly  shown  in  Melncke  v.  Falk, 
supra.  It  is  easily  seen  that  a  mere  contract 
of  sale,  contemplating  thereafter  only  a  ten- 
der of  the  subject  thereof  upon  the  one  side 
and  payment  of  the  consideration  therefor 
upon  the  other,  Is  quite  different  from  such 
as  the  contract  here.  That  tbe  statute  deals 
with  tbe  former  only  Is  clear  from  the  fact 
that  by  Its  terms  it  plainly  Indicates  that  a 
part  execution  of  the  contract  by  one  party, 
accepted  by  the  other,  takes  It  out  of  tbe 
statute.  A  contract  to  sell  an  article  which 
contemplates  that  the  vendor  shall  first 
manufacture  It  by  the  use  of  labor  and  capital 
Implies  that  the  application  of  such  labor 
and  capital  in  tbe  execution  of  the  agree- 
ment is  to  be  accepted  as  the  work  of  manu- 
facture progresses,  contingent  upon  the  thing, 
when  produced,  corresponding  to  that  order- 
ed. Tbe  result  is  that,  as  soon  as  the  process 
of  manufacture  commences  the  contract  is 
no  longer  wholly  executory.  When  the  ar- 
ticle contracted  for  is  ready  for  delivery  and 
the  situation  Is  such  that  it  might  tben  form 
the  subject  of  a  sale  within  tbe  meaning  of 
the  statute,  tbe  real  contract  has  been  sub- 
stantially performed  upon  one  side.  To  al- 
low the  statute  of  frauds  to  then  interfere 
with  the  final  consummation  of  the  agree- 
ment would  be  a  use  thereof  to  perpetrate 
fraud  Instead  of  to  prevent  fraud.  '  That  is 
not  allowable.  There  should  have  been  a 
finding  to  tbe  effect  that  appellant  was  dam- 
aged by  tbe  breach  complained  of,  on  account 
of  loss  on  tbe  matting,  in  tbe  sum  of  $150  and 
interest 

Appellant  complains  becanse  of  the  UnMna 
that  tbe  gas  and  electrical  fixtur 
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$13G  and  by  reason  of  respondent's  fault  left 
of  DO  account  to  him  except  wbat  be  could 
obtain  tberefor  at  a  resale— were  worth  $90; 
and  that  the  glassware,  costing  $398.99  and 
by  respondent's  fault  left  in  the  same  situa- 
tion, was  reasonably  worth  to  appellant 
$367.66.  Such  complaint  seems  to  be  fully 
warranted.  The  finding  appears  to  have  been 
made  quite  independently  of  the  evidence  or 
the  correct  rule  of  law  applicable  to  the  sub- 
ject As  before  indicated,  the  measure  of 
appellant's  damages  as  to  such  matters  was 
the  difference  between  the  cost  price  of  the 
goods  and  the  amount  which,  under  the  cir- 
cumstances, the  same  were  reasonably  worth 
at  the  time  of  the  breach.  Had  appellant  re- 
sold the  property  In  a  way  reasonably  calcu- 
lated to  produce  the  fair  market  value  there- 
of, the  amount  thus  obtained  would  have 
been  evidence  of  such  value;  and  bad  a  sale 
been  made  in  a  way  reasonably  calculated  to 
produce  the  best  price  obtainable,  the  net  re- 
°  suit  would  have  been  binding  upon  respond- 
ent as  the  true  value.  Pratt  v.  Freeman  & 
Sons  Mfg.  Co..  115  Wis.  648,  92  N.  W.  368; 
T.  B.  Scott  L.  Co.  V.  Hafner-Lothman  Mfg. 
Co.,  91  Wis.  667,  65  N.  W.  513.  Not  having  so 
established  the  fair  market  value  of  the 
property  at  the  time  of  the  breach,  it  was 
necessary  to  do  so  by  other  competent  evi- 
dence. E^idence  was  produced  in  that  re- 
gard, and,  looking  at  the  same  as  favorably 
as  we  reasonably  can  for  respondent,  the 
damages  sufTered  by  appellant  as  to  the  elec- 
trical and  gas  fixtures  was  $111,  and  as  to 
the  glassware,  $154.80.  A  finding  to  that  ef- 
fect should  have  been  made. 

Complaint  is  made  because  of  there  being 
no  finding  as  to  damages  suffered  by  appel- 
lant on  the  stock  of  liquors  for  which  he  In- 
curred a  liability  of  $1,623.15  and  paid  $162.85 
for  a  release  therefrom.  It  Is  sufficient  to 
say  on  that  subject  that  appellant  wholly 
failed  to  produce  any  evidence  as  to  the  mar- 
ket value  of  the  goods  at  the  time  of  the 
breach;  hence  there  was  no  opportunity  for  a 
finding  to  be  made  in  respect  to  the  matter, 
based  upon  the  rule  of  damages  applicable 
thereto.  It  is  quite  likely  that  if  the  settle- 
ment between  appellant  and  his  vendor, 
whereby  a  sum  of  money  was  i>ald  to  the 
latter  for  a  release  of  the  former  from  his 
Indebtedness,  were  regarded  as  establishing 
the  difference  between  the  amount  of  such 
indebtedness  and  the  value  of  the  property 
involved  at  the  time  of  the  breach,  it  would 
be  as  favorable  to  respondent  as  if  such  value 
were  established  by  competent  evidence.  But 
the  evidence  of  the  settlement  does  not  con- 
stitute legal  proof  of  the  essential  fact; 
therefore  the  claim  for  damages  on  this 
branch  of  the  case  wholly  falls.  For  aught 
the  record  shows  the  stock  of  liquors  at  the 
time  of  respondent's  breach  may  have  been 
worth  much  more  tlian  the  purchase  price 
thereof. 

Further  complaint  la  made  because  only 
$50  in  the  aggregate  was  found  to  have  been 


paid  out  by  appellant  In  a 
tures  for  merchandise  du 
his  preparations  to  occnp; 
Ises.  In  support  of  that, 
particularly  to  the  drcun 
lant  made  an  advanced  ] 
a  person  engaged  by  him  t 
the  saloon  business.  Sini 
ages  are  recoverable  as 
cumstances  both  parties  i 
terlng  into  the  contract  i 
presumed  to  have  anticiii 
natural  course  of  things  pi 
a  breach  thereof,  it  is  dif 
loan  of  money,  so  to  speat 
the  borrower  repaying  thi 
formance  of  labor,  as  in 
recovered  because  such 
vented.  The  purchase  by 
ture  and  stock  for  use  in 
business,  in  anticipation  oi 
ed  premises,  respondent  a 
ably  expected  would  occui 
stances;  but  not  the  hlrin 
the  payment  to  them  of 
The  former  would  and  the 
circumstances  happening 
natural  course  of  things  w 
stated.  The  advance  of 
not  recoverable,  we  are 
conclusion  that  the  finding 
consideration  is  contrary 
ponderance  of  the  evident 
There  was  evidence  to 
pellant  paid  $60  for  storl 
the  saloon  fixtures  during 
subsequent  to  the  breach 
$24.50  in  attempting  to  mi 
thereof  November  25,  19 
property  purchased  for  vm 
ness,  which  sale  he  was  pi 
Ing  by  reason  of  interfere 
respondent,  in  that  the  1 
tlce  on  the  auctioneer  to  t 
proceeded  with  the  sale  t 
would  incur  pecuniary  rei 
property  was  Involved  in  I 
tie  thereto  in  dispute.  Ei 
cause  no  findings  were  i 
that  appellant  suffered  re 
In  respect  to  such  matter 
the  expenditures  mentlone 
mate  purpose  of  the  propoi 
ate  evidence  of  the  market 
at  the  time  of  the  breach  c 
result  of  the  sale,  had  oni 
circumstances  fairly  calcu 
to  indicate  such  value,  wo 
petent  evidence  thereof, 
tant  requisites  of  such 
such  proximity  of  the  time 
of  the  breach  as  to  ren 
likely  to  be  unfavorably  1 
tlons  occurring  subsequei 
Mechem,  Sales,  {  1642.  * 
insisting  upon  allowance 
preparing  for  the  auction 
that  appellant  had  a  right 
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in  his  behalf  In  the  manner  attempted;  that 
up  to  the  time  of  the  wrongful  interference, 
rendering  his  effort  in  that  regard  ineftective, 
all  requisites  were  satlafled  to  cause  such  ef- 
forts to  produce  legitimate  eridence;  that 
tlie  value  of  the  property  thus  shown  would 
bave  been  tlie  sum  received  upon  the  sale 
less  tbe  expenses  incurred,  thus  making  good 
to  blm  such  outlay;  and  that  he  should  not, 
therefore,  be  prejudiced  as  to  such  expense 
by  respondent's  conduct  Whether  mere  fruit- 
less expenditure  of  money  by  one  party  In 
an  effort  to  obtain  evidence  on  the  subject  of 
damages  In  a  case  like  this,  though  the  bar- 
renness of  the  result  be  produced  by  hla  ad- 
versary. Is  a  proper  element  of  damages  re- 
coverable In  the  action.  Is  by  no  means  free 
from  doubt  We  need  not  howerer,  solve  It 
here,  since  we  are  unable  to  bold  that  if  the 
proposed  sale  had  taken  place  the  result 
-(vould  have  constituted  legitimate  evidence 
In  the  case.  The  time  the  sale  was  to  take 
place  was  too  remote  from  the  date  of  the 
breach  to  be  deemed  reasonable  In  the  ab- 
sence of  some  exx>lanatlon  thereof  and  some 
evidence  that  the  property  at  the  late  date 
•wouM  probably  have  brought  substantially 
the  priCe  obtainable  at  or  about  the  time  of 
the  breach.  For  that  reason,  if  for  no  other,  It 
Is  considered  that  no  error  was  committed  In 
not  finding  In  appellant's  favor  as  to  the  ex- 
penses of  the  proposed  sale.  The  same  rea- 
son condemns  the  claim  for  $60  for  storing 
and  caring  for  the  saloon  fixtares.  Since  the 
dlffeTence  between  the  value  of  the  property 
at  the  time  of  the  breach  and  the  purchase 
price  thceof,  with  Interest  upon  such  differ- 
ence from  such  time,  is  the  limit  of  legal  dam- 
ages, no  allowance  for  storing  and  caring  for 
the  property  could  be  awarded  except  as  part 
of  the  legitimate  expenses  of  a  sale  made  to 
create  evidence  of  such  value. 

Error  is  assigned  on  the  failure  to  And  that 
the  value  of  appellant's  term  exceeded  the 
rent  reserved  therefor,  and  to  award  him 
damages  for  the  excess.  Since,  as  we  have 
seen,  because  of  respondent's  wrong  In  as- 
suring appellant  a  term  which  he  should 
have  known  he  could  not  make  good  as 
agreed,  be  is  liable  for  full  damages  under 
the  rule  we  have  stated,  that  necessarily  In- 
cludes any  excess  in  the  value  of  the  term 
over  the  cost  agreed  upon,  so  far  as  warranted 
by  evidence,  enabling  the  court  to  measure  it 
with  some  reasonable  degree  of  certainty; 
and  the  same  should  have  been  found  and 
awarded  to  appellant  The  difficulty  of  ap- 
pellant's position  In  respect  to  the  matter, 
however,  is  that  there  does  not  seem  to  be 
any  evidence  upon  which  the  court  below 
could  properly  have  acted  In  his  favor. 
There  Is  general  evidence  as  to  the  leased 
premises  being  exceptionally  valuable  for  the 
business  they  were  leased  for,  and  other  ev- 
idence to  the  effect  that  the  tenant  who  occu- 
pied the  premises  before  the  commencement 
of  appellant's  term  made  a  profit  of  $2,000 
per  year.    That  may  all  be  true,  and  yet  the 


value  of  the  use  to  appellant  not  have  been 
to  excess  of  the  rent  reserved,  since  for 
aught  that  appears  he  could  have  rented  oth- 
er premises  Just  as  valuable  In  the  same  local- 
ity, and  at  the  same  or  a  less  price.  Popos- 
key  V.  Munkwltz,  supra.  Agato  the  fact  that 
another  person  made  $2,000  per  year  using 
the  premises  for  a  saloon  business  is  not 
proof  that  appellant  could  have  established 
such  a  business  and  conducted  It  with  like 
success.  The  personal  element  in  the  mat- 
ter la  an  Important  feature.  That  would  be 
obvious  without  direct  evidence  In  respect 
thereto;  but  such  evidence  was  given  and 
preserved  In  the  record.  In  a  proper  case 
and  upon  proper  evidence,  a  pers<m  damnified 
by  the  wrongful  conduct  of  another,  prevent- 
ing such  person  from  making  profits  in  a 
business  enterprise  which  he  otherwise  would 
have  made,  may  recover  of  such  other  for  his 
loss;  but,  88  has  often  been  said  by  this 
court  the  law  to  that  regard  Is  quite  liable 
to  operate  unjustly  and  oppressively,  and 
therefore  it  should  be  administered  with  cau- 
tion and  with  strict  regard  to  the  rules  ap- 
plicable to  the  establishment  of  the  damages. 
Ouetekow  Bros.  Co.  v.  A.  H.  Andrews  &  Oo., 
supra;  Wright  v.  Mnlvaney,  78  Wis.  89,  46 
N.  W.  1045,  9  L.  R  A.  807,  28  Am.  St  Rep. 
393;  Pewaukee  MilUng  Co.  v.  iHowitt  86 
Wis.  270,  66  N.  W.  784;  Blerbach  v.  Good- 
year R.  Co.,  64  Wis.  208,  11  N.  W.  614,  41  Am. 
Rep.  19;  Anderson  v.  Sloane,  72  Wis.  666,  40 
N.  W.  214,  7  Am.  St  Rep.  886.  So  It  Is  held 
that  prospective  profits  should  not  be  allow- 
ed without  evidence  to  base  the  same  on  suf- 
ficiently certato  to  remove  the  result  from 
the  realms  of  pure  conjecture.  There  are 
many  Instances  where  it  has  be<Hi  held  that 
past  profits  of  a  business  constitute  a  legiti- 
mate basis  from  which  to  estimate,  with  suf- 
ficient certatoty  to  satisfy  Judicial  require- 
ments, future  profits  In  the  same  buslnes.*) 
conducted  in  substantially  the  same  manner. 
Treat  v.  Hlles,  81  Wis.  280,  60  N.  W.  896,  and 
Schumaker  v.  Helnemann,  99  Wis.  251,  74  X. 
W.  786,  are  instances  of  that  But  there  Is 
no  authority,  we  venture  to  say,  to  support 
the  proposition  that  what  one  person  realized 
for  profits  in  a  business  conducted  to  a  par- 
ticular location,  such  business  being  of  a  char- 
acter dependent  largely  upon  the  personal. 
followtog  and  qualltieB  of  the  proprietor,  con- 
stitutes a  legitimate  basis  upon  which  to  es- 
timate with  Judicial  certainty,  so  to  speak, 
what  another  person  might  make  in  the  same 
location  by  engaging  to  the  same  business. 
upon  the  former  removing  to  a  new  location, 
taking  with  blm,  so  far  as  practicable,  thp 
good  will  of  the  old  one,  as  the  evidence 
shows  was  done  to  this  case.  Profits  based  on 
such  uncertato  data  would  be  too  speculative 
by  far  to  be  worthy  of  Judicial  recognition. 

The  result  of  the  foregoing  Is  that  recov-  _ 
erable  damages  were  shown  to  this  case  and  ' 
should  have  been  properly  found  in  appel- 
lant's favor  as  follows:    $267  for  loss  on  the 
saloon  fixtures;  $150  for  loss  on  the  — '^ — 
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$154.80  for  loss  on  the  glassware;  $111  for 
loss  on  the  gas  fixtures,  and  $50  for  expenses; 
In  all  $732.80,  and  interest  thereon  from  the 
time  of  the  breach,  April  1,  1001.  Interest 
la  allowable  as  part  of  the  damages  and  nec- 
essary to  fully  indemnify  appellant  for  the  re- 
sult of  respondent's  wrongful  conduct  J.  I. 
Case  Plow  Works  v.  Niles  &  Scott  Co.,  107 
Wis.  9,  82  N.  W.  568;  The  McCall  Co.  y.  Icks, 
107  Wis.  232,  83  N.  W.  300. 

The  Judgment  is  reTersed  and  the  cause 
remanded  with  directions  to  render  Judgment 
In  favor  of  the  appellant  In  accordance  with 
this  opinion. 


MANDT  WAGON  CO.  ▼.  FULLER  * 
JOHNSON  MPQ.  CO. 

(Supreme  Court  of  Wisconsin.    Jan.  12,  1904.) 

8AL»-ACTI0N    FOR    PRICE— RBa.EASEl-BFFBCT 
—PLEADING— PAROL   EVIDBNCB. 

1.  WHiere,  in  an  action  for  goods  sold,  de- 
fendant pleaded  a  settlement  between  the  par- 
ties as  to  certain  patents,  and  the  release  con- 
tained tile  declaration  that  the  parties  of  the 
first  part  released  the  parties  of  the  second 
part  from  all  claims  ansing  from  any  of  the 
transactions  referred  to  therein,  defendant 
was  entitled  to  introduce  gparol  proof  that 
plaintiff's  claim  was  one  ansing  out  of  the 
transaction  specially  mentioned  in  the  release, 
so  that  the  answer  was  not  demnrrable,  though 
the  release  did  not,  in  words,  refer  to  the  sub- 
ject of  the  action. 

Appeal  from  Circuit  Court,  Dane  County: 
Robert  O.  Siebecker,  Judge. 

Action  by  the  Mandt  Wagon  Company 
against  the  Fuller  &  Johnson  Manufacturing 
Company.  From  a  Judgment  OTerruling  a  de- 
murrer to  defendant's  answer,  plaintiff  ap- 
peals.   AflSrmed. 

Omitting  formal  allegations  the  complaint 
states  this:  Between  January  26,  180G,  and 
April  2,  1902,  the  T.  G.  Mandt  Vehicle  Com- 
pany sold  and  delivered  to  defendant  goods, 
wares  and  merchandise  of  the  value  of  $16,- 
654.18.  An  Itemized  statement  thereof  is  an- 
nexed to  the  complaint  There  has  been  paid 
thereon  $16,370.33.  The  balance,  $283.85,  be- 
came due  April  2,  1902,  and  has  not  been 
paid.  Prior  to  the  commencement  of  this  ac- 
tion it  was,  for  value,  assigned  to  plaintiff. 
To  that  was  added  a  proper  prayer  for  Judg- 
ment 

Defendant  answered  in  substance  as  fol- 
lows: T.  Q.  Mandt  was  the  president  of  the 
T,  G.  Mandt  Vehicle  Company  from  the  time 
of  its  organization  till  the  date  of  his  death, 
February  28,  1902.  During  such  time  he  in- 
vented several  improvements  In  wagons,  bug- 
gies and  bobsleighs,  and  obtained  patents  for 
such  inventions,  receiving  financial  assist- 
ance in  that  regard  from  John  A.  Johnson, 
the  president  of  the  defendant  In  the  course 
of  the  business  transactions  in  relation  to 
such  patents  Mr.  Johnson  became  a  Joint 
owner  with  Mandt  of  some  of  them,  and  was 
such  at  the  time  of  his  death,  which  was 
prior  to  the  settlement  hereafter  referred  to. 


During  the  period  mentioned  tbe  said  T.  G. 
Mandt  Vehicle  Company  and  the  defendac: 
traded  with  each  other  with  reference  to  the 
manufacture  of  articles  which  included  de- 
vices covered  by  such  patents.  In  all  sacb 
trade  relations  T.  G.  Mandt  acted  on  behalf 
of  the  T.  G.  Mandt  Vehicle  Company.  Prior 
to  April  28,  1902,  the  then  president  of  such 
company  called  upon  the  representative  of 
tbe  heirs  of  said  Johnson,  and  of  the  defend- 
ant, with  reference  to  settling  any  difference 
existing  between  said  heirs  and  those  of  said 
Mandt,  and  also  l>etween  the  T.  G.  Mandt 
Vehicle  Company  and  the  defendant  and 
obtaining  from  the  Johnson  heirs  all  interests 
held  by  said  Johnson  at  the  time  of  his  death 
in  certain  patents  used  by  said  vehicle  com- 
pany, and  a  release  of  said  company  from  ob- 
ligations to  pay  the  Johnson  heirs  royalties 
on  certain  devices  manufactured  by  said 
company  under  patents  formerly  owned  Icy 
said  Johnson  and  said  Mandt  Jointly,  and  a 
release  from  agreements  to  pay  royalties  un- 
der said  patents,  no  part  of  which  bad  been 
paid.  Thereafter,  on  April  28, 1902,  an  agree- 
ment was  entered  into  between  all  tbe  par- 
ties mentioned,  whereby  the  cause  of  a«s 
tlon  mentioned  in  the  complaint  w^as  settled 
and  the  defendant  discharged  thereof.  Said 
agreement  was  made  in  writing  under  seal 
In' substance  and  effect  it  was  as  follows: 

Agreement  between  the  heirs  of  T.  O. 
Mandt  and  the  T.  G.  Mandt  Vehicle  Compa- 
ny on  the  one  side,  and  the  heirs  of  Jolm  A. 
Johnson,  and  the  Fuller  &  Johnson  Manufac- 
turing Company  on  the  other  side. 

Whereas,  T.  O.  Mandt  during  his  lifetime 
obtained  certain  patents  pertaining  to  ve- 
hicles and  bobsleds,  some  of  which  became 
the  Joint  property  of  himself  and  John  A. 
Johnson,  andjander  which  patents  the  Fuller 
&  Johnson  Manufacturing  Company  and 
John  A.  Johnson  were  given  certain  rights 
and  privileges,  for  which  payments  bare 
been  made;  and 

Whereas  said  Johnson  advanced  money  to 
the  said  Mandt  to  enable  him  to  obtain  pat- 
ents and  to  carry  on  business,  on  account  of 
which  a  considerable  sum  is  due  tbe  beirs  at 
law  of  said  Johnson;  and 

Whereas  said  Johnson  owned  an  tnterest 
in  the  following  of  said  patents  (descriptioD 
of  patents),  the  letters  in  respect  to  some  of 
which  have  been  used  by  the  said  vehicle 
company  and  no  accounting  therefor  mad^  to 
tbe  said  Johnson  or  his  heirs:  and 

Whereas  the  heirs  of  said  Johnson  are  in- 
terested as  stockholders  in  the  Fuller  i 
Johnson  Manufacturing  Company,  and  desire 
that  it  be  protected  in  the  future  nse  of 
such  of  the  Inventions  referred  to  as  It  las 
heretofore  used  ns  licensee,  to  wit  (descrip- 
tion of  patents) ;  and 

Whereas  the  heirs  of  T.  G.  Mandt  owa 
stock  in  the  said  vehicle  company  and  de- 
sire to  settle  and  adjust  any  claim  that  might 
be  made  against  said  company  or  the  estate 
of  T.  G.  Mandt  on  account  of  the  Joint  Inter- 
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St  In  patents  as  heretofore  set  forth,  and  to 
«ttle  and  adjust  any  claim  the  beirii  of  said 
'obnson  have  against  the  estate  of  T.  Q. 
dandt  on  account  of  loans,  advances  of  mon- 
^y,  etc.,  and  to  obtain  from  them  an  assign- 
nent  to  Jorand  K.  Mandt  of  c-ertain  patents 
>efore  described,  it  is  agreed  between  the 
>artie8  as  follows: 

"That  a  full,  complete  and  final  settlement 
a  this  day  and  hereby  made  by  and  between 
:he  parties  to  this  agreement,  and  that  the 
iald  parties  of  the  first  part  are  fully  re- 
leased and  discharged  by  the  said  parties  of 
the  second  part  of  and  from  any  and  all 
claims  of  every  name,  nature  and  description 
which  they  or  either  of  them  have,  may  have 
or  might  have  had  by  reason  of  any  of  the 
transactions  hereinbefore  mentioned. 

"And  the  said  parties  of  the  first  part  here- 
by release^  and  forever  discharge  the  said 
parties  of  the  second  part  of  and  from  any 
and  all  claim  or  claims  of  every  nature  and 
description  arising  or  growing  out  of  any  of 
the  transactions  above  referred  to." 

And  the  heirs  of  John  A.  Johnson,  in  con- 
sideration thereof,  hereby  sell,  assign,  trans- 
fer and  set  over  to  the  said  Jorand  K.  Mandt, 
or  her  assigns,  all  the  right,  title  and  inter- 
est they  may  at  present  have  In  any  and  all 
of  the  letters  patent,  granted  by  the  United 
States  to  the  said  Johnson  or  assigned  to  him 
in  whole  or  In  part,  and  described  as  follows: 
(Description  of  patents), 

Reserving,  however,  a  license  or  shop  right 
to  and  for  the  use  and  benefit  of  the  said  Ful- 
ler &  Johnson  Mfg.  Co.  and  Its  successors 
In  business,  In  and  to  the  said  described  pat- 
ents. 

Some  other  provisions  followed,  which 
need  not  be  set  forth  for  the  purposes  of  this 
Appeal.  The  answer  further  contained  a  gen- 
eral denial  of  Indebtedness  and  of  all  alle- 
gations of  the  complaint  not  spectOcally  ad- 
mitted. 

The  plaintiff  demurred  to  the  answer  for 
insufficiency.  The  demurrer  was  overruled 
and  plaintiff  appealed. 

Tenneys,  Hall  &  Swansen,  for  appellant. 
William  R.  Bagley,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  sole  question  raised  by  the  demurrer 
1b,  does  it  appear  by  the  contract  set  forth 
in  the  answer,  and  the  allegations  in  respect 
thereto,  that  such  contract  was  intended  to 
cover  the  subject-matter  upon  which  plain- 
tiff's cause  of  action  la  grounded?  It  is  al- 
leged In  the  answer  that  appellant's  assignee, 
by  the  contract  of  settlement,  released  and 
dlscbaixed  such  cause  of  action.  Referring 
to  the  contract  Itself,  we  are  unable  to  find 
words  therein  which  literally  and  plainly 
refer  to  the  subject  of  such  action.  There  is, 
however,  following  a  statement  of  the  rela- 
tions that  existed  between  John  A.  Johnson 
and  T.  O.  Mandt  and  the  latter  and  the  de- 
fendant company,  as  to  patents  and  the  pur- 
pose of  the  agreement  to  settle  all  such  mat- 


ters, in  addition  to  language  to  the  effect  thnt 
a  settlement  was  thereby  made  accordingly, 
this  broad  declaration: 

"The  said  parties  of  the  first  part  hereby 
release,  and  forever  discharge  the  said  par- 
ties of  the  second  part  of  and  from  any  and 
all  claim  or  claims  of  every  natiure  and  de- 
scription arising  or  growing  out  of  any  of  the 
transactions  above  referred  to." 

It  will  be  thus  seen  that  the  answer  In  ef- 
fect alleges  that  the  settlement  contract  cov- 
ered all  matters  therein  specifically  referred 
to  and  all  arising  or  growing  out  of  the  same, 
and  that  the  claim  in  suit  was  one  of  them. 
It  Is  competent  to  show,  by  extrinsic  evi- 
dence, that  the  plaintiff's  claim  falls  within 
the  terms  of  the  general  release;  that  is, 
whether  it  is  a  claim  arising  out  of  the  trans- 
actions specifically  mentioned  in  the  contract 
The  words  of  the  release  are  plainly  broad 
enough  to  include  it  if  it  satlsfles  the  test 
Indicated.  It  follows  necessarily  that  the 
answer  states  a  defense  to  the  plaintiff's 
cause  of  action  and  that  the  demurrer  was 
properly  overruled. 

Order  affirmed. 

BIEBECKER,  J.,  took  no  part 


UNDERFEED  STOKER   CO.  v.  DBTEOIT 
SALT  CO. 

(Supreme  Court  of  Michigan.     Jan.  12,  1904.) 

SALES-AFPLIA>ICE8-WORK  AND  LABOR-BTAT- 

XJTB  OF   FRAUDS— TESTS— FIND- 

INOS-BVIDENCE. 

1.  In  an  action  on  a  contract  for  the  installa- 
tion of  underfeed  stokers  under  defendant's 
boilers,  evidence  held  to  justify  a  finding  that 
a  second  test  of  the  appliance,  to  determine 
whether  its  efficiency  complied  with  the  con- 
tract, was  agreed  to  be  a  governing  test 

2.  A  contract  to  attach  an  appliance  for  stok- 
ing defendant's  boiler,  which,  when  attached, 
would  become  a  part  of  the  fiztnres  already 
situated  on  defendant's  premises,  was  not  a 
contract  for  the  sale  of  goods,  within  the  stat- 
ute of  frauds. 

3.  Where,  in  an  action  on  a  contract  for  the 
price  of  certain  underfeed  stokers  attached  to 
defendant's  boilers,  the  first  test  made  was  un- 
satisfactory, for  the  reason  that  it  was  claimed 
that  -the  water  meter  did  not  register  properly, 
evidence  of  an  expert  that  it  was  impossible  for 
the  plant,  running  in  the  ordinary  way,  to  use 
np  the  quantity  of  steam  which  the  meter  would 
show  to  have  been  generated  during  the  time 
of  the  test  was  admissible  to  show  that  the 
meter  could  not  have  properly  registered  the 
amount  of  water  passing  through  it. 

Error  to  Circuit  Court  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  the  Underfeed  Stoker  Company 
against  the  Detroit  Salt  Company.  From  a 
judgment  in  favor  of  defendant  plaintiff 
brings  error.    Affirmed. 

Bowen,  Douglas,  Whiting  &  Murfin,  for  ap- 
pellant William  J.  Gray  and  L.  S.  Trow- 
bridge, Jr.,  for  appellee. 

MOXTGUME31T,  J.  This  is  an  action  to 
recover  the  price  of  two  underfeed  »*■'* 
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supplied  to  defendant  under  a  written  con- 
tract Tliis  contract  consisted  of  specifica- 
tions and  proposal  for  the  Installation  of  the 
Improved  Jones  Underfeed  Mecbanlcal  Stolc- 
ers,  and  provided  tliat  the  plaintiff  should 
supply,  and  purchasers  erect  in  position,  two 
Improved  Jones  Underfeed  Stokers,  under  the 
boilers  of  the  Detroit  Salt  Company,  and 
would  also  supply  and  erect  in  position  two 
sets  of  dead  plates  made  especially  to  suit 
the  boilers.  The  contract  further  provided 
that  the  defendant  would  supply  the  neces- 
sary bricks,  fire  clay,  mortar,  and  cement,  and 
do  all  the  necessary  brickwork  for  the  instal- 
lation of  the  stokers,  and  would  make  the 
necessary  alterations  to  the  fronts  of  the  boil- 
ers for  the  proper  installation  of  the  stokers. 
The  plaintiff  also  agreed  to  supply,  and  pur- 
chaser erect  in  position,  one  blower  of  suffi- 
cient capacity  for  the  two  stokers.  Plaintiff 
also  agreed  to  furnish  the  services  of  an  ex- 
pert to  install  the  stokers.  The  contract  also 
provided  for  tests  to  be  made  of  the  increased 
economy  from  the  use  of  these  stokers  as 
compared  with  hand-fed  bolters.  These  com- 
parative tests  were  to  be  made  under  the 
terms  of  the  contract  specifically  prescribed, 
and  the  stokers  were  to  I>e  sold  upon  a  guar- 
anty of  an  increased  economy  of  15  per  cent 
The  stokers  were  put  In  as  agreed,  and  tests 
were  made,  which  the  defendant  claimed 
were  unsatisfactory,  for  the  reason  that  it 
was  claimed  that  the  water  meter  did  not 
properly  register,  and  the  defendant  asked 
for  another  test  Plaintiff  offered  to  make  a 
new  test,  but  upon  condition  that  the  .first 
test  should  remain  the  governing  test  In  re- 
ply to  this  proposition,  which  was  by  letter, 
the  defendant  wrote  that  it  could  not  see, 
under  the  circumstances,  any  reason  for  mak- 
ing the  test  aod  that  what  it  expected  of 
the  plaintiff  was  that  it  should  send  an  eix- 
pert  to  make  another  test  of  the  stoker  after 
weighing  the  water,  and  an  additional  test 
with  band  firing;  that  if,  upon  this  test  be- 
ing made,  the  saving  of  16  per  cent  was 
abown,  defendant  would  pay  the  expense  of 
the  test,  and  would  accept  the  stokers.  In 
response  to  this,  plaintiff  sent  a  Mr.  Humph- 
rey to  the  defendant  with  the  purpo^  of 
having  a  test  made,  but  bs  its  testimony 
tends  to  show,  without  giving  him  authority 
to  mnke  a  new  governing  test.  The  defend- 
ant's testimony  shows  that  the  agreement 
made  with  Mr.  Humphrey  was  that  there 
should  be  a  new  governing  test  and  the  fact 
is  that  a  new  test  was  entered  upon;  but, 
while-  Uie  test  was  being  made,  some  of  the 
machinery  of  the  defendant  gave  out  so  the 
test  could  not  be  completed.  Plaintiff  there- 
upon refused  to  postpone  the  test  and  com- 
plete it  later. 

The  Jury,  in  answer  to  a  special  question, 
found  that  after  the  July  tests  the  parties 
agreed  upon  a  new  test  which  should  deter- 
mine whether  or  not  the  15  per  cent.  Increase 
of  economy  was  shown,  nnd  also  that  In  the 
course  of   this   test   there   was  an   honest 


breakdown  of  the  drier,  not  doe  to  tbe  t»i 
faltli  or  connivance  of  the  defendant 

The  defense  was  placed  upon  two  grounds. 
First  that  a  new  governing  test  was  agreed 
upon;  and,  second,  if  no  new  governing  tef. 
Iiad  been  agreed  upon,  thare  was  saffides- 
testlmony  that  tbe  first  test  was  abortiTe  br 
reason  of  the  erroneous  registratioa  of  xh* 
water  meter. 

Plaintiff  contends,  as  to  the  first  d^ec^. 
that  the  agent  Humphrey,  was  not  sntlKsis- 
ed  to  make  a  new  governing  test  We  think, 
however,  that  the  circuit  Judge  correctly  ruV 
ed  upon  this  question.  It  appears  that  b(^ 
fore  Humphrey  came  on  to  make  tlie  tot. 
plaintiff  had  in  its  possession  the  letter  of  d^ 
fendant  declining  to  enter  into  a  test  except 
upon  tbe  condition  that  it  should  be  a  gat- 
aning  test  Humphrey  was  fomlsbed  with 
a  Blip  of  paper  embodying  the  conditions  of 
this  test,  and,  while  he  testifies  that  Mr.  Dt- 
ley,  tbe  general  manager  of  tbe  omnpany, 
told  bim  to  be  very  careful,  and  not  waive 
the  previous  test  in  whatever  be  might  do 
or  say,  it  is  very  clear  that  HnmpiireT's  ao- 
thority,  as  it  appeared  to  defendant,  and  ai 
it  had  a  right  to  assume  it  to  be,  was  mncli 
broader  than  this;  and  we  agree  with  tbe 
circuit  Judge  that  he  was  clothed  with  ap- 
parent authority  to  make  such  new  tests  at 
the  parties  should  see  fit  to  agree  upon. 

It  Is  further  contended  that  this  new  gov- 
erning test  should  not  control  for  tbe  reason 
that  the  original  contract  was  in  writing,  and 
was  such  a  contract  as  is  required  by  law  to 
be  in  writing,  and  for  this  reason  coold  not 
be  modified  by  parol.  If  the  plaintHTs  coun- 
sel are  right  in  their  premises,  they  are  rigat 
also  in  their  conclusion.  Barton  ▼.  Gray,  37 
Mich.  622,  24  N.  W.  68&  But  wittaoot  pas»- 
ing  upon  the  question  of  whether  an  arrange- 
ment for  a  new  test  was  a  modification  of  tae 
written  contract  we  think  this  is  not  a  sale 
of  goods,  within  the  meaning  of  the  statute 
of  frauds,  and  therefore  that  the  original 
contract  need  not  have  been  in  writing.  Tbe 
agreement  was  an  agreement  to  Install  and 
connect  with  machinery  belonging  to  tbe  de- 
fendant machines  to  be  furnished  by  tlie 
plaintiff.  They  were  to  be  afiOxed  to  tlie 
freehold,  and  become  a  part  of  the  fixtnres  al- 
ready situated  upon  the  defendant's  prem- 
ises.   Benjamin  on  Sales  (7tb  Ed.)  p.  109. 

Slrror  is  assigned  upon  the  admission  of 
testimony  of  witnesses,  of  sufficient  ezpeii- 
ence  to  make  their  opinion  of  weight  that  it 
was  impossible  for  a  plant  running  In  the 
ordinary  way  to  use  up  tbe  quantity  of  steam 
which  tbe  meter  would  show  to  tiave  been 
generated  during  'the  time  stated,  and  the 
Jury  were  permitted  to  draw  tbe  Inference 
from  this  that  the  meter  could  not  have  prop- 
erly registered  the  amount  of  water  whidi 
passed  tlu-ougb  it.  We  think  this  testimonj 
was  competent  for  the  purpose  offered;  but, 
more  than  this,  as  there  was  sufficient  testi- 
mony to  show  a  distinct  agreement  for  a 
new  governing  test  and  a  departure  by  tte 
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plaintiff  from  this  agreement,  tbe  result 
readied  by  tbe  Jury  was  the  only  one  possi- 
ble, under  the  finding  of  facta.  It  is  con- 
tended, however,  by  the  plaintiff,  that  the 
great  preponderance  of  the  testimony  upon 
this  question  was  with  the  plaintiff.  A  mo- 
tton  for  a  new  trial  was  made  and  refused, 
nnd  -we  are  asked  to  reverse  the  case  for  al- 
Ic'ged  error  In  this  ruling.  We  are  not  satis- 
fied that  the  preponderance  of  evidence  is  so 
clearly  with  tbe  plaintiff  on  this  question  that 
we  would  be  Justified  in  disturbing  the  ver- 
dict. 

Judgment  will  be  affirmed.    Tbe  other  Jua- 
tlces  concurred. 


FRBNCH  V.  SPAKROW-KROLL  LUMBER 

CO. 
(Sapreme  OonVt  of  Michigan.    Jan.  12,  1901.) 

DEEDS— TIMBER— EXCEPTIONS-CONSTRUCTION. 

1.  Complainant  conveyed  to  B.  all  the  pine 
timber  situated  on  certain  land  described,  and 
provided  that  B.,  his  heirs  or  assigns,  were 
granted  "eight  years  in  which  to  remove  said 
pine  timber?'  Oomplainant  expressly  reserved 
"all  pine  timber  standing  and  l>emg  on  the  prem- 
ises *  *  *  at  the  expiration"  of  snch  period. 
Thereafter  complainant  conveyed  a  portion  of 
the  land  covered  by  the  timber  conveyed  in  the 
previous  deed,  "excepting  a  flew,  or  what  pine 
timber  there  may  be  thereon,  which  was  sold" 
to  B.  in  snch  previous  deed.  Held,  that  the 
timber  deed  conveyed  to  the  grantee  a  title  id 
pnesenti  to  all  the  standing  pine  on  the  prop- 
erty, subject  to  termination,  however,  if  not  re- 
moved within  the  time  limited,  and  that  such 
pine  as  remained  on  the  land  subsequently  con- 
veyed by  the  second  deed  passed  to  the  grantee 
and  his  assigns  under  that  deed. 

2.  Complainant  conveyed  to  B.  all  the  pine 
timber  situated  and  being  on  certain  land,  to 
I>e  renaoved  by  him  within  eight  years,  but  ex- 
pressly reserved  all  pine  timber  standing  and 
being  on  the  premises  at  the  expiration  of 
snch  period.  Uj  a  subsequent  deed  to  a  part 
of  the  land  covered  by  the  pine,  complainant 
excepted  from  tbe  conveyance  "certain  pine 
trees  now  standing  on  the  land."  Held,  that  the 
pine  trees  so  excepted  were  only  those  that  the 
grantor  had  previously  sold  to  B.,  and  hence 
all  trees  remaining  after  the  expiration  of  B.'s 
eight-year  period  of  removal  passed  to  the 
grantee  of  the  land. 

Appeal  from  Circuit  Court,  Houghton 
County,  in  Chancery:  Albert  T.  Streeter, 
Judge. 

Action  by  William  D.  French  against  the 
Sparrow-Kroll  Lumber  Company.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Ball  &  Ball,  for  appellant.  Chadboume  & 
Sees  (Benton  Hanchett,  of  counsel)  for  ap- 
pellee. 

CARPENTER,  J.  On  July  6,  1893,  com- 
plainant, being  the  owner  in  fee  of  the  north- 
west quarter  of  section  17,  township  47  north, 
range  36  west,  by  a  warranty  deed  conveyed 
to  F.  H.  Begole,  of  Marquette,  Mich.,  "all 
the  pine  timber  situated  and  being"  upon  said 
land.  By  said  conveyance  said  Begole,  his 
heirs  or  assigns,  were  granted  "eight  years 
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In  which  to  remove  said  pine  timber,"  and 
complainant  expressly  reserved  "all  pine  tim- 
ber standing  and  being  upon  tbe  premises 
*  *  *  at  the  expiration  of  eight  years 
from  tbe  date  hereof."  January  26,  1894, 
Bald  Begole  sold  and  conveyed  said  pine  tim- 
ber to  Edward  W.  Sparrow,  of  Lansing, 
Mich.,  who  subsequently  conveyed  the  same 
to  the  defendant  On  the  1st  day  of  Octo- 
ber, 1894,  complainant  conveyed  the  east 
balf  of  the  quarter  section  of  land  above 
described  to  one  Joseph  I.  Foot.  Said  deed 
contained  this  exception,  "Excepting  a  flew, 
or  what  pine  timber  there  may  be  thereon, 
which  was  sold  to  F.  H.  Begole,  of  Maiv 
quette,  Michigan."  Said  Foot  cotaveyed  to 
his  wife,  and  she,  on  the  7th  of  Decem- 
ber, 1900,  conveyed  said  land  to  the  defend- 
ant On  tbe  28th  of  July,  189U.  complainant 
conveyed  the  west  half  of  said  land  to  one 
William  B.  Brlmhall.  Said  deed  contained 
this  exception:  "Excepting,  however,  from 
this  conveyance,  certain  pine  trees  now 
standing  on  said  land."  Brlmhall  subse- 
quently conveyed  said  land  to  bis  wife,  and 
she,  on  the  25th  of  February,  1901,  conveyed 
the  same  to  the  defendant  Tbough  the 
eight  years  given  Begole,  bis  heirs  and  as- 
signs, to  cut  and  remove  said  timber,  ex- 
pired on  the  Sth  of  July,  1901,  said  timber 
still  stands  on  said  land  uncut  and  both  com- 
plainant and  defendant  claim  the  ownership 
of  the  same  by  reason  of  the  foregoing  facts. 
Tbe  land  in  question  is  wild  and  unoccupied, 
and  iB  not  in  the  actual  possession  of  either  of 
the  parties.  Complainant  commenced  this 
suit  In  chancery,  stating  in  his  bill  the  fore- 
going facts,  alleging  that  the  claim  of  de- 
fendant tends  to  greatly  depreciate  tbe  value 
of  said  pine  timber  and  to  Interfere  with  Its 
sale,  and  praying  that  his  title  may  be  for- 
ever quieted,  and  the  defendant  decreed  to 
release  all  Its  pretended  claims  to  the  own- 
ership of  said  timber.  Defendant  demurred 
to  the  bill  on  several  grounds,  of  which  we 
have  occasion  to  consider  but  one,  viz.,  that 
complainant  has  no  title  to  the  standing  tim- 
ber. The  demurrer  was  sustained,  and  a  de- 
cree made  dismissing  complainant's  bill. 

Does  complainant  own  tbe  standing  tim- 
ber? As  the  deeds  of  the  land  conveyed 
everything  not  excepted,  this  question  will 
be  answered  by  a  proper  construction  of  the 
exception.  As  the  exception  In  the  two 
deeds  is  expressed  in  different  langnisge,  each 
will  demand  separate  construction. 

Tbe  deed  to  Foot:  By  tills  deed  complain- 
ant conveyed  his  entire  Interest  In  the  land, 
"excepting  a  flew,  or  what  pine  timber  there 
may  be  thereon,  which  was  sold  to  F.  H. 
Begole,  of  Marquette,  Michigan."  What  Is 
the  proper  construction  of  this  exception? 
The  case  of  Strasson  v.  Montgomery,  32  Wis. 
62,  Is  very  nearly  in  point  There  one  Qlea- 
son,  who  owned  the  fee,  conveyed  to  one 
White  "all  the  trees  and  timber  of  every 
kind  growing  and  being  upon  said  premises," 
with  tbe  proviso  that  White  should  take  off 
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the  tree*  and  timber  within  fo<ir  yean. 
(}]i;aif<>u  tUt-n  coovfyed  tlie  land  to  tbe  plaio- 
tifr,  "nxi:t:iitiBg  and  i«««rTing  a  certain 
uriiount  of  Umber  heretofore  sold  to  Elias  N. 
W'liltc."  It  wan  beld  that  tbe  plaintiff  ac- 
quired by  bin  df^wl  tbe  title  to  tbe  tiiiil>«r  not 
removed  by  Wbite  within  tbe  foar  years. 
We  quote  from  that  opinion:  "^^'l.etb<•r  the 
plaint  iff  wa«  entitled  to  recover  der>ends  up- 
on the  conotruction  which  is  given  to  tbe 
convtryance  of  the  tlmljcr  by  Gleason  to 
White  and  the  exception  or  reservation  in  tbe 
deed  to  the  plaintiff.  The  former  convey- 
ance was  of  all  tbe  trees  and  tlmtter  on  tbe 
preuilHCH,  with  the  provim  that  White  should 
take  the  same  off  witliin  four  years,  or  by 
Dec<!nil)er  4,  1870.  It  Is  well  settled  on  prin- 
ciple and  by  authority  that  tbe  legal  effect 
of  tills  Instrument  is  that  Gleason  thereby 
conveyed  to  WhUe  all  the  trees  and  timber 
on  the  premlHCH,  which  White  should  remove 
therefrom  within  tbe  prescribed  time,  and 
that  Bucb  as  remained  thereon  after  that 
time  should  belong  to  Gleason,  or  to  his 
grantee  of  the  premises.  •  •  •  Having 
thus  ascertained  what  Gleason  conveyed  to 
White,  we  are  next  called  upon  to  deter- 
mine tbe  legal  effect  of  the  exception  or 
reservation  in  the  deed  to  the  plaintiff.  The 
language  is,  'Excepting  and  reserving  a  cer- 
tain amount  of  timber  heretofore  sold  to 
Ellas  N.  White.'  But  we  have  already  seen 
tliat  the  timber  sold  to  Wbite  was  only  such 
as  be  should  take  off  the  premises  by  Decem- 
ber 4,  1870.  Hence  the  timber  remaining  on 
the  premises  after  that  date  Is  not  Included 
in  tbe  above  language,  and  Is  not  excepted 
or  reserved  at  all,  unless  ♦  •  *."  The 
court  then  proceeded  to  discuss  an  alterna- 
tive not  material  to  the  case  at  bar.  We  do 
not  think  tbe  facts  in  the  above  case  differ 
essentially  from  those  in  the  case  at  bar, 
and  if  we  could  approve  the  reasoning  In 
that  case  it  would  clearly  lead  to  an  affirm- 
ance of  the  decree  of  the  court  below.  We 
do  not  think,  however,  that  we  can  approve 
that  reasoning.  We  cannot  say  that  the  le- 
gal 'effect  of  the  conveyance  to  Begole  was 
to  convey  the  trees  and  timber  on  the  prem- 
ises which  he  should  remove  therefrom  with- 
in the  prescribed  time.  We  think,  under  our 
decisions,  we  are  bound  to  say  that  Begole 
obtained  a  title  in  prrosenti  in  all  tbe  stand- 
ing pine  timber;  a  title  which,  it  is  true, 
would  terminate  at  the  end  of  eight  years. 
Hodffos  v.  Buell  (Mich.)  95  N.  W.  1078.  and 
authorities  therein  cited.  At  the  time  tbe 
deed  to  Foot  was  executed,  therefore,  both 
coni|)lninant  and  Begole  had  an  Interest  in 
all  the  standing  pine,  and  therefore,  in  a 
strict  IcpU  sense,  it  Is  not  true  that  there 
was  any  division,  either  actual  or  theoretical, 
between  tbe  trees  sold  to  Begole  and  those 
which,  by  any  poesiblllty,  he  might  never 
obtain.  But  in  a  popular  sense  there  was 
snob  a  division.  Thoujth  complainant  and 
HtVole  each  ownt^J  an  Interest  In  every  stand- 
ing pine,  at  tbe  end  of  eight  years  that  in- 


terest would  be  aei 
feet  of  the  conveyai 
come,  as  this  court 
secured  to  Begole  ai 
trees  which  be  actu 
scribed  period.  In 
Miclu,  at  page  S,  ol 
said:  "It  served  t 
against  Bradley,  and 
the  existing  owners! 
as  be  should  take  o 
Utley  V.  S.  X.  Wil« 
at  page  2tJ9,  26  X. 
"the  sale  was  conl 
sliould  be  cut  and  ri 
lied  Ume."  In  Willi 
at  page  491,  30  X. 
said:  "Tbe  effect  o 
being  a  sale  of  so 
the  vendee  should 
within  the  time  Uml 
popularly  then,  it  mi 
Ing  pine  was  divided 
that  which  was  sol 
limited  to  what  he 
years;  second,  that 
complainant,  which 
gole  did  not  remove 
Nor  do  we  think  tha 
evidence  that  eompl 
classification.  We 
Begole:  "And  tbe  i 
party  of  the  first  p 
the  said  party  of  tl 
or  assigns,  eight  ye 
said  pine  timber; 
of  the  first  part, 
himself  all  pine  tli 
upon  said  premises  i 
years  from  tbe  date 
language  both  In^ 
thought  of  a  dlstlnc 
sold  to  Begole  and 
French?  In  constr 
are  not  compelled  1 
guage  was  used  in  i 
It  is  rather  to  be  pr< 
case,  the  language  v 
ology  indicates,  by 
law,  that  it  was  us 
Stebblns  v.  Stebbini 
40  N.  W.  294.  Cons 
on  this  assumption, 
the  clause,  "which  vi 
means  tbe  timber 
move  in  the  prescrll 
to  every  word  of  tl 
other  hand,  we  com 
is  urged  by  complal 
assumption  that  its 
strict  legal  sense,  i 
feet  as  if  it  read,  "e: 
ber  on  said  land," 
surplusage,  or  at  le 
ever  to,  the  llmltal 
the  timber  "which  v 
These  words  were 
deliberation.    Both 
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rity  (see  Washington  CJounty  Bank  ▼. 
ome,  8  Mich.  490;  Moian  v.  Lezotte,  54 
:h.  83,  19  N.  W.  757)  compel  us  to  adopt 
onstruction  which  makes  them  effectual, 
1  to.  conclude,  therefore,  that  there  passed 
Foot  tbe  title  to  all  the  timber  not  remov- 

by  Begole  within  elgrht  years. 
The  Brimhall  deed:  The  language  of  the 
option  In  that  deed  is,  "excepting,  how- 
sr,  from  this  conveyance,  certain  pine  trees 
IT  standing  on  said  land."  It  is  urged  by 
nplalnant  that,  though  the  word  "certain" 
used.  It  is  defined  by  tbe  succeeding  Ian- 
age,  and  that  the  exception,  properly  con- 
ued,  extends  to  all  the  pine  trees  standing 

tbe  land.  In  support  of  this  contention 
s  are  referred  to  Martin  v.  Bell,  18  N.  J. 
w,  107.  There  a  certain  note  was  refcelved 
jm  a  partnership,  "as  collateral  security 
r  certain  notes  we  hold  of  theirs."  In 
eaklng  of  this  language,  the  court  said: 
The  words  •  •  •  would.  In  sound  legal 
id  grammatical  construction,  apply  to  all 
ich  notes  tben  held."  But  It  was  held  com- 
ment In  that  case  to  show  by  extrinsic  evl- 
;nce  precisely  what  notes  it  was  intended 
lould  be  secured.  While  the  language  of 
le  exception  may  admit  of  the  construction 
aimed  by  tbe  complainant,  it  Implies  a 
lasslflcatlon  and  a  separation.  It  Is  difficult 
>  understand  why  one  should  say  that  he 
icepted  "certain  pine  trees  now  standlQg 
D  said  land"  when  he  Intended  to  except  all 
be  pine  trees  standing  on  said  land.  It  Is 
osslble  that  a  court  might  conclude  that  this 
inguage  excepted  all  the  pine  timber,  if 
bere  was  nothing  by  which  It  could  be  llm- 
ted  to  less.  That,  however.  Is  not  this  case. 
Ve  have  furnished  by  complainant's  bill  evl- 
ence  which,  In  our  Judgment,  as  already  ap- 
«ars,  shows  that  in  contemplation  of  the 
omplalnant  the  timber  standing  on  said  land 
vas  divided  Into  two  classes,  viz.,  that  which 
vas  sold  to  Begole,  and  that  which  was  re- 
lerved  by  complainant  We  are  thereby  fur- 
ilshed  with  evidence  which  enables  us  to 
iscrlbe  to  the  words  of  this  exception  their 
latural  and  appropriate  meaning.  "It  Is  a 
!uDdamentaI  rule  that  In  the  construction  of 
contracts  the  court  may  look  not  only  to 
the  language  employed,  but  to  the  subject- 
matter  and  the  surrounding  circumstances, 
ind  may  f^vall  themselves  of  tbe  same  light 
which  the  parties  possessed  when  the  con- 
tract was  made."  Merriam  v.  United  States, 
107  U.  S.,  at  page  441,  2  Sup.  Ct.  540,  27  L. 
Ed.  Ml.  We  are  bound,  therefore,  to  construe 
the  language  under  consideration  by  the  aid 
of  this  extrinsic  evidence.  Construing  it  by 
that  aid,  we  must  say  that  there  is  excepted 
from  the  grant  of  the  Brimhall  deed  either 
the  pine  sold  Begole  or  the  pine  not  sold  to 
Bpgole.  We  certainly  cannot  assume  that 
complainant  Intended  to  except  the  pine  not 
sold  to  Begole,  and  to  grant  that  which  was 
wld  to  Mm.  We  are  therefore  compelled  to 
decide  that  there  Is  excepted  from  this  con- 
vp.vance  only  the  pine  sold  Begole,  and  It 


must  therefore  receive  tbe  same  construction 
as  tbe  exception  In  the  conveyance  to  Foot 
It  follows  that  In  our  Judgment  complain- 
ant has  no  title  to  the  pine  In  controversy, 
and  the  decree  of  the  court  below  must  there- 
fore be  affirmed. 

ORANT.  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


PHILIP  T.  HERATT  et  al. 
(Supreme  Ck)urt  of  Michigan.     Jan.  12,  1004.) 

STREET  RAILROADS— RAILROAD  CROSSINGS— 
COLLISIONS— DEATH  OF  YARDMASTER— NEG- 
LIGENCE —  CONTRIBUTORY  NEGLIGENCE  — 
PERSONS  ENTITLED  TO  SUE  —  EVIDENCE — 
OPINIONS— MORTALITY  TABLES  —  QUESTIONS 
FOR  JURY. 

1.  Under  Comp.  Laws.  {  6464,  providing  that 
street  railway  companies  shall  require  their 
drivers  to  brmg  their  cars  to  a  full  stop  bo- 
fore  going  on  a  steam  railroad  crossing,  and 
make  sure  that  no  engine  or  cars  are  approach- 
ing, before  they  proceed  to  go  on  the  same,  the 
failure  of  a  motorman  of  a  street  oar  to  make 
sure  that  no  engine  or  cars  were  approaching 
before  attempting  to  cross  a  steam  railroad 
track  is  not  negligence,  without  regard  to  the 
circumstances  attending  such  failure. 

2.  In  an  action  lor  the  death  of  a  railroad 
yardmaster  in  a  collision  between  a  train  on 
which  he  was  riding  and  a  street  car  at  a 
crossing,  evidence  of  the  negligence  of  the  op- 
eratives of  tbe  street  car,  in  attempting  to 
cross  in  advance  of  the  approaching  train,  htld 
to  present  a  question  for  ike  jury. 

3.  In  an  action  for  death  of  a  railroad  yard- 
master  in  a  collision  between  a  train  on  which 
he  was  riding  and  a  street  car  at  a  crossing, 
opinion  evidence  that  it  was  negligent  and  un- 
safe to  back  a  train  across  the  street  on  which 
the  street  railway  tracks  were  located,  with- 
out flafrging,  in  the  absence  of  a  watchman,  as 
was  done,  was  not  conclusive  that  decedent 
was  guilty  of  contributory  negligence,  there 
being  other  testimony  tending  to  show  that 
the  crossing  was  an  exceptionally  dangeroos 
one. 

4.  In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  railroad  yardmaster  in 
a  collision  between  a  railroad  train  on  which 
decedent  was  riding  and  a  street  car,  negli- 
gence of  the  railroad  company,  if  any,  in  fail- 
ing to  keep  a  watchman  at  the  crossing,  was 
not  imputable  to  deceased. 

5.  Where  a  railroad  yardmaster  in  charge  of 
a  train  was  killed  in  a  collision  with  a  street 
car  at  a  crossing,  an  instruction  that,  if  it  was 
negligence  on  tbe  part  of  the  yardmaster  to 
back  the  train  across  the  street  without  flag- 
ging, no  recovery  could  be  bad  for  his  death, 
was  proper. 

6.  Under  Comp.  Laws,  §  10,428,  limiting  the 
recovery  in  actions  for  death  to  pecuniary  in- 
juries to  the  persons  entitled  to  distributive 
portions  of  decedent's  estate,  evidence  that 
plaintiff  was  not  decedent's  lawful  wife,  but 
that  deceased  bad  a  lawful  wife  then  living, 
other  than  plaintiff,  and  that  he  hnd  children 
then  living  by  such  wife,  was  admissiblo. 

7.  Evidence  that  deceased  had  made  an  ar- 
rangement with  plaintiff  whereby  he  had 
agreed  to  adopt  two  children  of  plaintiff's  by 
her  first  husband  was  Inadmissible. 

8.  In  an  action  for  death,  mortality  tables 
are  admissible  to  establish  decedent's  expect- 
ancy of  life. 

Error  to  Circuit  Court  Bay  County;  Theo- 
dore F.  Sbcpard,  Judge. 


%  i.  See  Death,  vol.  16,  Cent  Dig.  i  U. 
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QUA. 


Action  by  Nellie  M.  Philip,  as  administra- 
trix of  tbe  estate  of  George  Philip,  deceased, 
against  Michael  P.  Heraty  and  others.  From 
a  Judgment  in  favor  of  plaintiff,  defendants 
bring  error.    Kerersed. 

T.  A.  E.  &  J.  0.  Weadock,  for  appellants. 
Frank  L.  Edlnborough  (De  Vere  Hall,  of 
counsel),  for  appellee. 

HOOKER,  0.  J.  The  defendants  were  re- 
ceivers of  a  street  railway  in  Bay  City,  and 
v.ere  conducting  its  business  at  the  time  of 
the  occurrence  of  the  accident  which  is  the 
subject  of  this  action.  The  plaintiff  Is  the 
admiustratriz  of  one  George  Philip,  deceased, 
and  is  alleged  to  be  his  widow.  At  the  time 
of  the  accident  George  Philip  was  yardmas- 
ter  for  the  Grand  Trunk  Railway,  and  was 
In  charge  of  a  train  of  13  freight  cars  which 
was  being  backed  across  the  street  railway 
tracks  which  were  laid  along  Williams  street. 
The  deceased  was  upon  the  first  car,  with  his 
lantern  In  hand,  as  the  train  was  backed 
southward  towards  Williams  street,  which 
car  came  Into  collision  with  a  street  car 
upon  defendant's  road,  whereby  he  was 
thrown  from  the  car  and  run  over  and  killed 
by  bis  own  train.  At  this  point  the  street 
lallway  was  crossed  by  two  tracks  belonging 
to  the  Grand  Trunk  Railway  Company  and 
one  owned  by  the  Michigan  Central  Railroad 
Company,  and  there  is  testimony  In  the  rec- 
ord tending  to  show  that  the  middle  track, 
upon  which  deceased's  train  approached  the 
crossing,  was  slightly  lower  than  the  oth- 
ers—perhaps two  Inches  or  thereabouts.  The 
train  was  moving  at  the  rate  of  four  or  five 
miles  an  hour,  and  the  deceased  was  act- 
ing as  lookout  upon  the  end  of  the  train. 
The  street  car  was  in  charge  of  a  cdhductor, 
and  there  was  some  testimony  to  the  effect 
that  lie  was  upon  the  front  platform  of  the 
car,  with  the  motorman,  when  the  collision 
occurred.  Other  testimony  indicated  that  be 
was  In  the  car,  going  to  the  rear  platform, 
at  that  time.  There  is  testimony  that  the 
street  car  did  not  come  to  a  full  stop  before 
an  attempt  was  made  to  cross  the  track. 
There  is  a  dispute  about  this,  however,  and 
there  Is  little  doubt  that  Its  speed  was 
checked.  There  Is  no  claim  that  either  the 
conductor  or  the  motorman  left  the  car  and 
went  to  the  track  to  see  If  It  would  be  safe 
to  .itteinpt  to  cross.  And  it  is  claimed  by  the 
defense  that  the  testimony  shows  that  It 
would  have  been  unsafe  for  the  motorman 
to  have  attempted  to  cross  while  the  con- 
ductor was  absent,  for  the  reason  that,  ow- 
ing to  the  nature  of  the  particular  crossing, 
the  trolley  was  liable  to  slip  off  from  the 
wire,  and  in  such  case  the  car  would  have 
been  unable  to  proceed  until  the  conductor 
should  have  returned  and  replaced  it.  It  was 
also  claimed  that  it  would  have  been  use- 
less for  the  motorman  to  leave  his  car  to 
see  If  the  track  was  clear,  for,  had  he  done 
BO,  and  found  the  track  apparently  clear,  by 


the  time  he  could  have  returned  to  tbe  at 
It  would  have  been  as  dangerous  to  crcas  tt 
In  the  first  Instance.  The  evidence  stotr. 
that  a  flagman  was  kept  at  this  cross^ 
during  the  daytime  by  the  Grand  Trunk  Cks 
pany,  but  It  was  after  his  hours,  and  ik 
was  absent.  It  was  also  shown  that  the  Mi.. 
Igan  Central  Company  was  In  tbe  babit  oiiii 
ging  its  trains  across  this  crossing,  but  tLt- 
the  Grand  Trunk  Company  did  not  do  ». 
The  steam  railroads  were  laid  along  Midis.^^ 
street,  and  at  the  corner  of  Williams  !^ 
Midland  there  was  a  building  tbat  obstroctc 
the  view  of  the  railroads  to  tbe  west,  tiii 
sometimes  a  car  was  left  on  tbe  siding— i  e. 
the  first  track— still  further  obstructing  t^ 
view.  There  was  a  dispute  as  to  wbetLe; 
such  a  car  was  there  qn  this  occasion.  Tbst 
was  some  dispute  as  to  how  far  tbe  mot.u- 
man  could  see  up  the  track,  wbicb  depecdri 
somewhat  on  how  near  the  track  be  taa  tit 
car  before  putting  on  the  current  to  croai 
After  getting  vu)on  the  track  tbe  motoriLu 
discovered  the  train,  and  reversed  his  motor, 
but  did  not  succeed  In  quite  clearing  the  or. 

Counsel  for  defendants'   most  compiebes- 
sive  point  Is  that  the  court  should  hare  di- 
rected a  verdict  for  tbe  defendants  for  tte 
reasons,  first,  that  there  was   no  testimo&r 
that  there  was  any  negligence  in  the  mao- 
agement  of  the  street  car;    second,  that  tte 
undisputed  testimony  shows  ttiat  tbe  GisoJ 
Trunk   Railway  Company  was    negligent  ia 
not  flagging  its  train  across  the  street,  b; 
stopping  it,  and  sending  a  man  ahead  of  it, 
to  see  that  the  crossing  was  safe.     We  can- 
not say  that  there  was  no  negligence  on  tiit 
part  of  the  street  car  men.     Aside  from  tte 
statute  (Comp.  Laws,  {  6464)  vrhlch  requires 
btreet  railway  companies  "to    require  their 
drivers  to  bring  their  cars  to  a  full  stop,  be- 
fore going  upon  the  crossing  of  tbe  tracks  of 
a  steam  railroad,  and  make  sure  tbat  no  eo- 
glne  or  cars  are  approaching,    before  tbej 
proceed  to  go  upon  the  same,"  it  was  oecM- 
Bai7  for  the  crew  of  the  street  car.  In  tbis 
Instance,  to  use  reasonable  care  In  approacb- 
Ing   and   crossing   this   track.     We    do   not 
aj^ree  with  the  argument  of  the  plaintiff  that 
under  this  statute  the  failure  of  the  motor 
man  to  make  sure  that  no  engine  or  car  wu 
approaching   was   negligence,    'whatever  tb« 
circumstances  attending  his  failure,  and  tl>« 
court  could  not  say  that  negligence  was  ccd- 
cluslvely  shown,  for  the  reason  tbat  the  ftet 
of   the    collision   shows   that   be    could  not 
have  been  sure  that  the  crossing   was  sale- 
What  the  Judge  did  was  to  leave  it  to  tbe 
Jury  to  determine  whether  the  motorman  took 
such  measures  as  the  circumstances  required 
to  ascertain  whether  a  train  was  approaching, 
leaving  to  them  the  determination  of  wbsi 
was  done,  as  well  as  what  was  reasooablr 
necessary  to  make  sure,  as  required  by  lav. 
There  was  no  error  in  this,  and  defeudaots' 
point   that  a   verdict  should  have    been  di- 
rected upon  that  ground  was  not  well  taken 

Upon  the  other  ground  the  court  instmct- 
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i  the  ivry:  "But,  even  though  the  employ^ 
r  the  defendant  be  negligent,  in  order  tor 
lie  adminiBtratrix  to  recover,  the  deceased 
imself,  who  was  Injured  by  the  neglect,  if 
tiere  was  neglect,  on  the  part  of  the  de- 
endant,  mast  also  have  been  free  from  neg- 
gecce;  In  other  words,  In  the  operation  of 
ia  train,  of  wMch  he  had  charge.  It  was 
is  duty  to  comply  with  the  rules  and  regu- 
itions  under  which  he  was  acting,  and  to 
ct  with  such  care  and  caution  as  a  prudent 
lan  would  under  lilce  circumstances.  In 
unning  his  train  down  to  cross  the  tracks 
>e  should  run  it  with  care,  and  with  such 
netUod  and  system  as  would  be  best  calcu- 
ited  to  avoid  accident.  He  must  comply 
rith  tbe  rules  and  regulations  of  his  road, , 
nd  the  man  must  not  be  negligent  and 
areless,  and  thereby  contribute  towards  the 
iccident  and  injury  which  followed.  If  he 
limself,  as  the  law  says,  contributed  to  the 
njury  or  accident  by  fault  or  carelessness 
m  his  own  part,  that  would  prohibit  bis 
idmlnistratrix  from  recovering,  because, 
irhere  both  parties  contribute  to  an  injury, 
he  law  leaves  them  both  to  suffer  the  conse- 
luences,  whatev»  they  may  be,  and  neither 
>ne  has  a  remedy  against  the  other.  But  If 
le  was  hsindllng  his  train  in  a  cautious,  care- 
ful, and  approved  manner,  and  with  no  viola- 
tion of  the  rules  of  good  Judgment  and  care — 
such  as  should  be  exercised  by  him  under 
the  circumstances— then  he  would  be  free 
rrom  negligence  himself,  and,  if  the  defend- 
ant's agant's  negligence  brought  about  the 
accident,  the  defendant  is  liable."  Counsel 
offered  the  following  request:  "If  the  Grand 
Trunk  Bailway  Company  was  negligent  in 
backing  or  pushing  its  cars  across  the  track, 
at  the  time  in  question,  without  either  sta- 
tioning a  flagman  there,  or  leaving  a  man  to 
flag  the  crossing  for  the  cars  in  question,  then 
plaintiff  cannot  recover."  The  court  gave 
this,  but  added  to  it  the  following  qualifica- 
tion, viz.:  "If  he  had  anything  to  do  with 
01  control  over  the  matter,  and  he  was  neg- 
ligent In  the  matter,  there  would  be  no  re- 
covery in  this  case."  Counsel  claim  that  It 
was  shown,  and  not  contradicted,  that  the 
only  safe  way  to  operate  a  train  across  that 
street  would  be  to  bring  it  to  a  full  stop  and 
flag  the  crossing.  If  tills  were  so,  and  it 
conclusively  appeared  that  deceased  had  full 
control  of  and  responsibility  for  the  manage- 
ment of  the  train,  as  is  stated  In  defendants 
brief  and  the  charge  of  the  court,  and  not 
denied  in  plaintiiTs  brief  so  far  as  we  can 
discover,  such  negligence  would  be  bis,  and 
It  Is  possible  that  a  verdict  should  in  such 
case  have  been  directed.  There  was  opin- 
ion evidence  from  several  witnesses,  not  ob- 
jected to,  that  it  was  negligent  and  unsafe 
to  back  the  train  across  the  street  without 
flagging,  in  the  absence  of  a  watchman;  but 
we  think  these  opinions  were  not  conclusive 
of  the  question,  and  were  properly  left  to  the 


Jury,  with  the  testimony  tending  to  show  an 
exceptionally  dangerous  crossiug.  Freeman 
v.  By.  Co.,  74  Mich.  86,  41  N.  W.  872,  3  L. 
B.  A.  594.  The  appellants'  tenth  request— 1. 
e.:  "If  you  find  that  the  accident  was  the 
result  of  concurring  negligence  upon  the 
part  of  defendants  and  their  employes,  or 
either  of  them,  upon  one  side,  and  upon  the 
part  of  the  Orand  Trunk  Kalhroad  Company 
upon  the  other,  then  the  plaintiff  cannot  re- 
cover in  the  action"— was  properly  refused. 
If  the  Grand  Trunk  Ballroad  was  negligent 
In  not  keeping  a  watchman,  such  negligence 
is  not  imputable  to  the  intestate.  The  only 
theory  upon  which  It  can  be  so  contended  is 
that  by  engaging  in  the  operation  of  backing 
the  train  in  the  known  absence  of  a  watch- 
man he  assumed  the  risk.  As  between  him- 
self and  his  employer  this  may  be  true,  but 
this  defendant  has  no  rights  growing  out  of 
such  assumption  of  risk.  If,  however,  it  was 
negligent  to  omit  the  precaution  of  keeping 
a  watchman,  it  was  negligent  to  back  the 
train  across  the  street  without  flagging,  and 
under  the  undisputed  facts  the  deceased  was 
in  charge  and  control  of  the  train,  and  such 
negligence  (if  It  was  negligence)  was  bis,  and, 
as  the  judge  stated,  would  preclude  a  verdict 
for  plaintiff. 

The  defendants'  counsel  claim  that  the 
plaintiff  was  not  the  lawful  vrife  of  the  de- 
ceased, and  offered  to  prove  it  by  showing 
that  he  had  a  lawful  wife  living  other  than 
the  plaintiff.  This  evidence  was  excluded. 
They  also  offered,  but  were  not  permitted 
to  show,  that  he  had  children  by  such  wife 
living.  On  the  other  hand,  the  plaintiff  was 
allowed  to  testify  that  the  Intestate  had  made 
an  arrangement  with  her  whereby  he  had 
agreed  to  adopt  two  children  of  hers  by  her 
first  husband.  Comp.  Laws,  S  10,428,  limits 
the  recovery  of  damages  to  pecuniary  Injury 
to  the  persons  entitled  to  distributive  por- 
tions of  the  deceased's  estate.  To  arrive  at  the 
amount  of  these  it  is  necessary  to  know  who 
such  persons  are,  and  how  they  have  suffered. 
If  the  administratrix  was  not  his  widow,  she 
was  not  entitled  to  a  share  of  his  estate; 
and  the  same  is  true  of  her  children  by  her 
former  husband,  so  far  as  appears  by  this 
record.  It  was  therefore  error  to  exclude 
the  offered  proof,  and  to  admit  the  testimony 
about  the  alleged  agreement  to  adopt  her 
children. 

The  mortality  tables  are  ordinarily  admis- 
sible In  such  cases,  as  we  have  frequently 
held,  and  were  In  this  case,  if  there  was  any 
foundation  for  their  admission. 

Error  is  assigned  upon  the  argument  of 
counsel,  which  la  alleged  to  have  been  Intem- 
perate and  unfair.  We  think  It  open  to 
such  criticism.  A  defendant  has  a  right  to 
have  a  dispassionate  consideration  of  the 
questions  in  his  case. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 
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WILLIAMS  T.  WIBDMAN. 
(Supreme  Court  or  Michigan.  Jan.  12,  1901.) 
NBOLIGfcNCE— PROXIMATE  CAUSE. 
1.  The  act  of  a  batcher  in  selling  to  a  re- 
tailer a  beef  carcass  without  notice  that  it  was 
infected  is  not  the  proximate  cause  of  the  re- 
tailer's clerl{  RPtting  blood  poison  through  cut- 
ting it  up,  he  having  discoTered  it  was  putrid 
before  be  did  so. 

Error  to  Circuit  Court.  Shiawassee  County: 
Stearns  F.  Smith,  Judge. 

Action  by  Fred  H.  Williams  against  Frank 
Wledman.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Selden  S.  Miner  (Watson  &  Chapman,  of 
counsel),  for  appellant.  Walsh  &  Pardee,  for 
appellee. 

HOOKER,  C.  J.  Wledman,  the  defendant, 
was  a  butcher,  and  was  In  the  habit  of  fur- 
nishing meat  to  Barnes,  a  retailer.  The 
plaintiff  was  In  Barnes'  employ,  as  clerk,  hia 
duty  being  to  cut  and  sell  meat.  Wledman 
sold  to  Barnes  a  beef  carcass,  and  It  was 
put  In  Barnes'  refrigerator  on  Saturday. 
Plaintiff  saw  It,  and  helped  put  It  in  the 
refrigerator.  The  animal  had  been  injured 
by  a  tree  falling  on  it  and  subsequently  kill- 
ed. It  is  claimed  that  this  fact  was  un- 
known to  Barnes,  and  to  the  plaintiff,  though 
there  is  a  conflict  in  the  testimony  as  to 
Barnes'  knowledge.  On  Wednesday  plaintiff 
found  that  the  meat  was  putrid,  and  removed 
it  from  the  refrigerator  to  the  back  room, 
ahd  an  hour  or  two  later  proceeded  to  cut 
it  up  and  dispose  of  It  Soon  after  he  was 
taken  ill,  and  after  his  recovery  he  brought 
this  action  against  Wledman,  claiming  that 
in  cutting  up  the  meat  be  contracted  blood 
poison  through  a  cnt  upon  his  hand  made 
shortly  before.  He  recovered  a  verdict  and 
Judgment,  and  defendant  has  brought  error. 

Had  the  defendant  made  known  the  fact  tliat 
this  meat  was  putrid,  there  would  have  been 
no  liability,  either  civil  or  criminal,  whether 
Barnes,  the  purchaser.  Informed  the  plaintiff 
of  the  fact  or  not  The  only  ground  upon 
which  the  plaintiff  can  claim  to  recover  is 
that  this  knowledge  was  concealed  from  him, 
and  it  Is  fully  met  by  his  own  testimony 
that  he  was  In  possession  of  such  knowledge 
before  attempting  a  disposition  of  the  meat 
which  led  to  his  Injury.  If  there  is  any 
evidence  that  the  meat  was  infected  when 
sold,  it  is  conclusively  shown  that  the  plain- 
tiff discovered  its  condition  to  be  so  bad  as 
to  demand  removal.  Ue  was  a  butcher  of  a 
year  or  more  of  experience,  he  had  cut  his 
finger  the  day  before,  and  had  the  unhealed 
wound  upon  his  hand.  Without  taking  any 
care  to  protect  himself,  he  proceeded  to  han- 
dle and  cut  up  meat  that  he  knew  to  be 
in  an  advanced  stage  of  putridity,  and  after- 
wards took  no  precautions  against  the  con- 
sequences, and,  without  eVen  washing  his 
oontaminatod  hands,  proceeded  to  serve  cus- 
tonurs  In  the  shop,  which  common  decency 


and  common  prudence  forbade.  Witbont  say- 
ing that  this  was  contributory  negiigeaee.  it 
is  clear  that  defendant's  negUg^ence,  dctvi:. 
concealment,  or  even  criminality,  was  not  tfar 
cause  of  this  injury.  Instead  of  t>ein;  il- 
duciNi  to  cut  np  tliis  meat  becanae  be  ba''. 
been  told  that  it  was  not  putrid,  the  plainti: 
did  it  becauBe  be  knew  that  it  was  ao. 

The  Judgment  is  reversed,  and,  as  tbeat 
focta  are  fully  admitted,  there  is  no  occasiot 
to  order  a  new  trial.  The  other  Justices  coo- 
curred. 


SHIRTS  V.  PHCTJNIX  ACCIDENT  &  SIOC 

BENEFIT  ASS'N  OF  BEXTOX 

HARBOR. 

(Supreme  Court  of  Michigan.  Jan.  12.  UOij 
INSDRANCK-SICK  BENEFITS— INCAPACITT. 
1.  Under  a  policy  giving  insured  sick  beae 
fits  when  he  be  "wnolly  incapacitated  ftm 
transacting  any  and  every  kind  of  work  or 
business  pertaining  to  his  occupation,  and  u  i 
result  thereof  be  entirely  confined  to  the  homt 
or  bed,"  he  is  not  entitled  to  the  benefits  afcer 
he  gets  out  of  the  house  and  to  his  store.  acJ 
there  sits  a  couple  of  hours  a  day  snperiuteL'i- 
ing  his  business. 

Error  to  Circuit  Court  Oceana  Conotr; 
Fred  J.   Russell,  Judge. 

Action  by  Loren  A.  Shirts  against  the 
Phoenix  Accident  &  Sick  Benefit  AssociatioE 
of  Benton  Harbor,  Mich.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

B.  J.  Adams,  for  appellant  Hartwlck  & 
Skeels  and  A.  E.  Souter,  for  appellee. 

HOOKER,  C.  J.  The  plaintiff  was  a  mem- 
t>er  of  the  defendant,  a  co-operative  mutual 
benefit  association;  having  made  application 
for  membership  in  February,  1888.  On  Feb- 
ruary 12,  1898,  a  certificate  was  issued  to 
him.  Soon  after  he  became  a  member,  be 
was  attacked  by  the  grippe,  and  received  in- 
demnity under  the  contract  of  membership, 
which  included  sick  and  accident  benefit-. 
On  the  27th  of  NoTemt)er  be  filed  written 
proofs  of  loss  arising  from  an  injury  to  bi< 
eye.  They  show  that  he  was  taken  sick 
October  8,  1901,  and  that  it  was  "cansed  by 
a  piece  of  steel,  four  weeks  before,  and  ttait 
the  doctor  called  it  'iritis,'"  and  tbat  thn 
"external  visible  marks  were  eyes  swollen 
and  bloodshot";  that  he  had  "d<»ie  no  work 
nor  chores  since";  that  he  "quit  work  on 
account  of  his  disability  October  S";  and 
that  he  was  "wholly  disabled  from  any  work 
from  October  8  to  November  25,  1901."  This 
was  subscribed  and  sworn  to  on  November 
26,  1901.  Some  correspondence  followed  wltb 
regard  to  the  time  the  plaintiff  was  actually 
confined  to  the  house;  defendant  being  ap- 
parently desirous  of  ascertaining  when  be 
first  went  out  of  the  house  after  October  8th. 
and  informing  him  that  he  was  not  entitled 
to  benefits  for  any  time  when  he  was  not 
so  confined.  The  plaintiff  was  a  little  slow 
about  giving  this  information,  but  finally,  on 
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>ecemt)er  11th,   wrote,   "In   regard  to   my 
laitn  for  sickness  under  my  policy,  will  say 
a  reply   to  yours  of  December  10th,  that  I 
ras  confined  to  the  house  from  October  8th 
J  November  26th  Inclusive."    On  receipt  of 
his  letter  the  defendant  forwarded  a  check 
or  ?25.33  indemnity  for  19  days,  and  plain- 
iff   accepted  the  check.  Indorsing  it  as  fol- 
Dws:      "Policy  No.  3,752.     Received  Decem- 
ler  lath,  1901.  of  tlie'Phcenlx  Accident  and 
Uck     Benefit    Association,   twenty-five    and 
'*/ioo  dollars,  same  being  settlement  in  full 
'or  all  claims  against  said  association  for  in- 
lemnity  as  stated  within.    L.  A.  Shirts."    It 
seems  to  be  conceded  that  this  check  paid 
:o  November  10th;  five  days  being  deducted 
From  tbe  total,  according  to  the  terms  of  the 
policy.      On   December  20,   1901,  one  A.  E. 
Souter,  an  attorney,  wrote  defendant,  on  be- 
half of  tbe  plaintiff,  that  he  would  not  accept 
pay   for   19  days  as  final  settlement  of  his 
claim,  and  that  he  would  not  wait  very  long 
before  beginning  suit  to  recover  the  balance. 
On  December  23d  defendant's  cashier  replied 
that  its  auditor  was  out  of  the  ofBce  for  a 
week,  so  that  the  writer  could  not  answer 
hlra    definitely,   and   added:     "However,  we 
call  your  attention  to  the  conditions  of  Mr. 
Shirts'   policy  before  you  bring  suit."     Soon 
after,  the  plaintifTs  claim  was  placed  in  the 
hands  of  Mr.  Cady,  a  lawyer  of  Benton  Har- 
bor, who  had  several  conferences  with  de- 
fendant's auditor,  at  one  of  which  he  handed 
him  Exhibits  I  and  J.    These  were  affidavits 
of  the  plaintiff  and  his  physician.    They  were 
executed  January  25th  and  27th,  respective- 
ly;   and  they  state,  in  substance,  that  on 
October  13,  1901,  the  plaintiff  called  Dr.  Wil- 
son, going  to  his  office  to  save  expense,  and 
that  after  that  he  was  confined  to  the  house 
until  November  26th,  when  he  went  to  the 
doctor's  office  for  medicine,  and  also  to  his 
shop,  but  did  no  work  of  any  kind,  and  was 
not  able  to  work,  until  during  the  first  week 
In  December.    The  uncontradicted  testimony 
shows  that  defendant's  auditor  fblded  these 
papers,  and  was  about  to  file  them,  When 
Cady  demanded  and  received  them  on  the 
promise  that  he  would  send  copies,  and  the 
auditor  did  not  read  them.    The  copies  were 
not  received.    In  April,  Hartwlck  &  Skeels, 
representing  plaintiff,  had  some  correspond- 
ence with  the  defendant,  which  ended  with 
the  following  letter  from  the  defendant's  au- 
ditor: 

-April  19,  1902. 
"Hartwlck  &  Skeels,  Hart..  Mich.— Dear 
Sirs:  I  am  in  receipt  of  yours  of  the  16th  Inst 
In  re  L.  A.  Shirts  of  Shelby.  Mich.,  policy  No. 
S.732.  In  reply  to  the  same  will  say,  that  it 
would  be  almost  impossible  to  furnish  a  copy 
of  everything  pertaining  to  this  claim.  We 
enclose  herewith  copy  of  the  check  sent  Mr. 
Shirts  on  December  12th,  1001,  and  which 
.von  will  note  he  cashed  on  December  13th. 
ton  will  also  note  that  it  is  receipted  as 
settlement  In  full  for  his  claim.  You  will 
also  note  that  it  was  indorsed  by  a  Mr.  A. 


S.  Souter.  I  am  not  acquainted  with  the 
latter  gentleman,  but  I  am  of  the  opinion 
that  he  is  a  local  attorney  or  Justice  of  tbe 
peace  In  Shelby.  This  case  was  placed  in 
tbe  hands  of  attorney  A.  P.  Cady,  of  Benton 
Harbor,  who  had  several  interviews  with  me. 
The  last  conversation  we  had  was  over  tbe 
telephone,  and  at  that  time  I  Informed  bim 
that  we  positively  would  not  pay  anything 
more  on  the  claim,  as  it  had  been  settled  In 
full.  There  are  some  of  the  papers  pertain- 
ing to  this  claim  which  Mr.  Cady  had  in  his 
possession  and  refused  to  return  them  over 
to  us  although  they  were  affidavits  pertain- 
ing to  the  claim.  I  believe  after  you  have 
gone  over  this  matter  you  will  decide  that 
Mr.  Shirts'  claim  has  been  fully  settled. 

"Thanking  you  for  your  consideration,  I 
am, 

"Tours  truly, 

"W.  H.  Chatfield,  Auditor." 

This  action  followed,  resulting  in  a  Judg- 
ment for  plaintiff  for  $01  and  costa 

Counsel  for  defendant  allege  the  following 
errors: 

(1)  In  admitting  testimony  tending  to  show 
diaabillty  after  November  26th;  (2)  refusal 
to  direct  a  verdict  for  the  defendant  upon 
the  ground  that  plaintifTs  application  con- 
tained a  false  statement  as  to  prior  Illness; 
(3)  refusal  to  direct  a  verdict  for  the  defend- 
ant upon  the  ground  that  the  question  of 
tbe  validity  of  the  plaintiffs  claim  was  not 
submitted  to  arbitration;  (4)  In  permitting 
plaintiff  to  recover  for  time  when  he  was 
not  confined  to  his  house;  (5)  refusal  to  di- 
rect a  verdict  upon  the  ground  that  the  ac- 
tion was  not  seasonably  begun;  (6)  admitting 
hearsay  testimony  that  the  company  refused 
to  arbitrate  the  case;  (7)  in  refusing  to 
award  costs  to  the  defendant  instead  of  tbe 
plainllff;  (8)  in  denying  a  motion  for  new 
trial.  From  tbe  size  of  the  verdict,  it  Is 
apparent  that  the  Jury  gave  plaintiff  sick 
benefits  to  December  27th  although  the  plain- 
tiff's own  testimony  shows  that  he  was  out 
of  his  house  on  the  11th  and  12th  of  Novem- 
ber, at  the  store  on  the  13th,  and  that  be 
sat  around  a  couple  of  hours  a  day  superin- 
tending his  business  until  the  25th  of  Novem- 
ber (I.  e.,  directing  bis  wife  what  she  should 
do  and  how  she  should  do  it),  and  from 
November  26th  be  went  to  the  store  every 
day  and  did  some  work. 

It  is  evident  from  the  history  of  this  case, 
as  shown  by  the  testimony,  that,  when  tbe 
plaintiff  received  the  check  for  19  days'  dis- 
ability, he  understood  that  he  was  not  en- 
titled to  benefits  after  he  left  the  house  on 
November  10th,  and  that  be  subsequently 
learned  of  the  holding  of  this  court  in  the 
case  of  Hoffman  v.  Home  &  H.  Ass'n,  128 
Mich.  323,  87  N.  W.  265,  54  L.  R.  A.  746, 
and  that  his  subsequent  action  was  inspired 
thereby.  In  that  case  It  was  held  that  one 
suffering  from  hemorrhage  from  the  lungs, 
who  was  necessarily  confined  to  his  house 
the  most  of  the  time,  but  who  went  out  in 
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good  faith,  under  the  adyice  of  bts  physician, 
for  exercise,  or  to  consult  him,  and  whd,  un- 
der such  advice,  went  to  Chicago  for  med- 
ical treatment,  and  was  clearly  shown  to  be 
totally  and  continuously  disabled  from  doing 
any  work  or  business,  was  entitled  to  re- 
cover sick  benefits,  notwithstanding  the  fact 
that  be  left  the  house  under  the  circumstan- 
ces stated.  There  are  some  differences  in 
the  language  of  the  policies,  and,  while  we 
do  not  attempt  to  distinguish  them  here, 
this  fact  might  Justify  a  refusal  to  apply 
the  doctrine  of  that  case  in  the  present  in- 
stance; but,  whether  we  should  or  not,  the 
circumstances  of  this  case  are  so  different 
that  it  does  not  fall  within  the  rule  there 
stated.  The  policy  in  this  case  provides: 
"Forty  dollars  per  month,  or  at  that  rate 
for  any  part  of  a  month  after  membership 
of  sixty  days  without  delinquency  prior  to 
the  beginning  of  sicknesB,  should  the  mem- 
ber become  sick  from  any  disease  not  caused 
by  narcotics,  intoxicants,  excesses  or  im- 
moral actions  on  bis  part,  and  be  wholly  In- 
capacitated from  transacting  any  and  every 
kind  of  work  or  business  pertaining  to  his 
occupation,  and  as  a  result  thereof  be  en- 
tirely confined  to  the  house  or  bed  and  under 
the  charge  of  some  regularly  qualified  and 
registered  physician,  after  the  first  five  days 
for  the  time  he  Is  so  confined  to  the  house, 
provided  the  total  length  of  time  to  be  paid 
for  during  any  one  illness  shall  not  exceed 
one  year.  But  If  the  member  is  sick  for 
thirty-five  continuous  days,  he  shall  receive 
payment  from  date  of  sickness,  virithout  de- 
duction for  the  first  five  days."  By  the  12th 
or  13th  of  November,  and  continuously  there- 
after, this  plaintiff  was  "not  wholly  inca- 
pacitated from  transacting  every  kind  of 
work  or  business  pertaining  to  his  occupa- 
tion, and  as  a  result  thereof  p.  e.,  such  sick- 
ness] entirely  confined  to  the  house  or  bed," 
etc.  In  the  light  of  his  own  admissions,  a 
verdict  might  properly  have  been  directed 
for  the  defendant.  It  Is  unnecessary  to  dis- 
cuss other  questions. 

The  Judgment  is  reversed,  and  no  new  trial 
ordered.    The  other  Justices  concurred. 


BOHAUB  T.  COFFIN  et  aL 
(Supreme  Court  of  Michigan.    Jan.  12,  1904.) 

DB  FACTO  CORPORATION— JUDGMENT— HXBCU- 
TION—STOCKHOLDKRS— LIABILITY. 

1.  One  employed  by  persona  holding  them- 
selves out  as  members  of  a  corporation,  who 
thereafter  recovers  a  judgment  against  the  cor- 
poration for  breach  of  the  contract  of  employ- 
ment, may  enforce  payment  of  his  judgment 
against  the  persons  who  held  themselves  out 
as  stockholders,  where  it  develops  in  supple- 
mentary proceedings  that  there  was  never  any 
such  corporation  formed. 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery;  George  S.  Hosmer,  Judge. 

Creditors'  bill  by  Julius  W.  Schaub  against 
Charles  L.  Coffin  and  others.    From  a  decree 


for    complainant,    defendants     appeal.    Af- 
firmed. 

Orla  B.  Taylor,  for  appellanta.  AngeD. 
Boynton,  McMillan  &  Bodman,  for  appel!e«. 

HOOKER,  0.  J.  In  September,  1897.  there 
were  two  corporations  doing  business  In  De- 
troit, one  called  "The  Arc  "Welding  Com- 
pany," the  other  "The  Welded  Steel  Barrel 
Company."  One  Coffin  was  a  member  of  botii 
companies.  The  latter  company  was  engagci 
in  making  welded  steel  barrels  under  patents 
obtained  by  Coffin,  and  at  that  time  held  br 
the  Arc  Welding  Company,  which  teas  a  com- 
pany organized  to  hold  and  control  Binuiar 
patents,  a  large  number  of  which  had  lieen 
Issued  upon  Coffin's  inventions.  The  Weldt^l 
Steel  Barrel  Company  appears  to  have  owne-l 
no  patent,  but  was  operating  under  some  son 
of  a  license  from  Coffin,  authorizing  It  to 
make  barrels,  given  before  the  Arc  Weldinj 
Company  was  organized.  On  September  T. 
1897,  Coffin  and  Lothrop  made  a  contra  :t 
with  the  complainant,  professing  to  act  for 
and  on  behalf  of  the  Arc  Welding  Company 
and  the  Welded  Barrel  Company,  for  the 
services  of  complainant  for  a  period  of  year<!. 
each  company  to  pay  one-half  of  his  salary. 
At  that  time  complainant  was  given  to  un- 
derstand that  the  Welded  Barrel  Company 
was  a  corporation  organized  a  few  days  te- 
fore,  to  make  steel  barrels.  Articles  of  as- 
sociation had  been  signed  and  filed  with  the 
county  clerk  of  Wayne  county  and  sent  to 
the  Secretary  of  State.  They  were  rejected 
and  returned  by  the  latter  offlca  npon  tbe 
ground  of  the  similarity  of  names  between 
the  Welded  Steel  Barrel  Company  and  the 
Welded  Barrel  Company.  Coffin  and  Lothrop 
signed  said  articles,  the  latter  as  trnstee  for 
Mrs.  Medbury,  who  was  a  large  stockholder 
in  the  other  two  companies. 

The  complaiimnt  entered  upon  the  service 
of  these  companies,  bat  was  subsequently 
discharged,  and  has  since  recovered  a  Judg- 
ment against  each  of  the  companies  which 
employed  him,  and  these  Judgments  have 
l)cen  affirmed  by  this  court  Schanb  t.  Arc 
Welding  Company,  123  Mich.  487,  82  N.  W. 
235;  Schaub  v.  Welded-Barrel  Co.,  125  Mich. 
eOl,  84  N.  W.  1095.  No  property  being  found 
from  which  the  Judgment  against  the  Welded 
Barrel  Company  could  be  collected,  a  cred- 
itors' bill  was  filed  against  the  Welded  Bai^ 
rel  Company,  and  testimony  was  taken  before 
a  commissioner.  Defendants  Coffin  and  Loth- 
rop  were  sworn,  and  testified  that  the  Welded 
Barrel  Company  was  Intended  to  take  the 
business  previously  carried  on  by  the  Welded 
Steel  Barrel  Company;  that  an  arrangement 
was  made  with  one  Beckwlth,  of  Chicago,  to 
promote  the  new  company,  the  arrangement 
being  that  the  new  company  should  be  capi- 
talized at  the  sum  of  $150,000,  of  which  $125,- 
000  was  to  be  paid  by  the  transfer  of  two 
licenses  to  manufacture  barrels,  then  owned 
by  the  Welded  Steel  Barrel  Company,  and 
Beckwlth   was   to   sell  $25,000  of   treasury 
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ock.  Beckwlth  never  sold  this  stock,  and 
e  witnesses  testified  that  the  scheme  was 
landoned,  and  that  the  licenses  were  never 
ansferred  to  the  new  company.  Thereupon 
unsel  for  the  complainant  amended  the  bill, 
aklng  the  stockholders  parties,  and  praying 
lief  against  them,  upon  the  ground  that 
ey  had  not  paid  their  subscriptions.  The 
.stimony  was  taken  In  open  court,  and  Cof- 
1  and  I.othrop  again  testified.    The  theory 

the  defense  was  changed,  and  it  was 
aimed  that  the  stock  subscribed  was  paid 
r  by  transferring  the  licenaes  mentioned  to 
le  Welded  Barrel  Ck>mpany. 
Neither  witness  professed  to  know  that  the 
>8ij;nment  was  actually  made  and  delivered, 
id  the  reason  for  changing  their  testimony 
as  the  fact  that  Lotbrop  bad  found  the  copy 
'  a  letter  In  bis  copybook  written  to  Beck- 
1th.  The  following  is  a  copy  of  it:  "De- 
olt,  Mich.,  31  Aug.,  1897.  W.  L.  Beckwith, 
sq.,  1521  Marquette  Bldg.,  Chicago.  My 
lear  Sir:— I  enclose  herewith  certified  copies 
I  triplicate  of  license  from  Arc  Welding  Co. 
>  Welded  Steel  Barrel  Co.,  and  also  of  bill 
(  sale  from  latter  company  to  the  Welded 
arrel  Co.  I  am  having  prepared  copies  of 
le  minutes  of  the  first  stockholders'  meet- 
ig,  and  will  send  you  same  in  a  day  or  so. 
lease  credit  Mr.  Coffin  with  $76.50  paid  Sec'y 
f  State,  175  franchise  fee,  and  $1.50  record- 
ig  articles  of  association.  Very  truly  yours, 
I.  E.  Lotbrop."  Upon  the  strength  of  this 
>tter  they  expressed  the  belief  that  fbey 
rere  mistaken  in  their  testimony  before  the 
ommlssloner,  and  that  the  licenses  were  ac- 
aally  assigned. 

We  think  this  but  slight  evidence  that  the 
V'elded  Steel  Barrel  Company  transferred  its 
(%Dse8  to  the  new  company,  and  no  evidence 
whatever  that  CofSn  released  it  from  the  pay- 
ment of  royalties,  which,  we  Infer  from  the 
estlmony,  to  have  been  a  condition  of  such 
icenses.  It  is  admitted  that  the  value  fixed, 
e.,  $125,000,  was  upon  the  basis  of  an  ex- 
lusive  right  to  manufacture  without  pay- 
aent  of  royalty. 

The  former  testimony  that  the  project  was 
bandoned  is  corroborated  by  the  fact  that 
he  stock  was  never  Issued.  The  franchise 
ee  of  $75  was  returned  by  the  Secretary  of 
Itate  and  accepted  by  Mr.  Lotbrop.  Coffin 
I  still  the  creditor  of  the  concern  for  $4,000 
tdvanced  In  connection  with  the  project,  and 
ipparently  never  attempted  collection.  The 
Velded  Steel  Barrel  Company  continued  in  «x- 
stence  and  business  for  a  year  or  two,  and 
inalty  was  succeeded  by  the  Welded  Steel 
Jarrel  Corporation,  to  which  Coffin  says  the 
iV'eiaed  Steel  Barrel  Company  transferred 
ts  licenses,  wblch  were  the  same  or  similar 
»  those  previously  referred  to. 

It  Is  manifest  that,  whatever  may  have 
leea  contemplated  or  done,  the  Welded  Steel 
Barrel  Company,  and  not  the  Welded  Barrel 
-ompaoy,  has  bad  the  benefit  of  the  11- 
ienses,  and  the  stockholders  who  now  ask  to 
le  relieved  upon  the  ground  that  they  paid 


their  stock  with  $125,000  worth  of  alleged 
property,  1.  e.,  licenaes  to  manufacture,  have 
had  full  benefit  of  said  property,  which  they 
applied  to  another  project  and  another  con- 
cern. We  are  convinced  that  the  project  was 
never  carried  out  The  Welded  Barrel  Com- 
pany never  obtained  the  property  which  was 
to  be  valued  at  $125,000  for  stock  Jobbing 
purposes,  or,  if  a  formal  writing  was  made,  it 
was  never  delivered,  but  was  held  until  Beck- 
with should  perform  his  undertaking;  or,  as 
Coffin  testified,  they  were  made,  but  kept  In 
his  possession,  "what  you  might  call  In 
escrow,  pending  the  performance  by  Mr. 
Beckwith  of  his  part  of  the  agreement." 
This  project  failed,  and  the  stockholders  of 
the  Welded  Steel  Barrel  Company  made  other 
disposition  of  the  property,  as  heretofore 
stated.  Having  reached  this  conclusion,  it  is 
only  necessary  to  add  that  the  complainant 
had  a  right  to  recover  against  the  Welded 
Barrel  Company  as  a  de  facto  corporation, 
and  bis  Judgment  should  be  paid  by  the  per- 
sons who  held  themselves  out  to  blm  as  stock- 
holders. 

The  decree  of  the  circuit  court  Is  affirmed, 
witb  costs.    The  other  Justices  concurred. 


PHILIPS  et  al.  v.  MO  et  aL 
(Snpreme  Court  of  Minnesota.    Jan.  15,  1904.) 

MORTOAQB^-DEIID  AB80LUTE^-BVIDENCE>- 
COLLATERAL  FACTS. 

1.  In  this,  an  action  to  have  an  absolute  deed 
declared  to  be  a  mortgage  and  to  redeem  there- 
from, the  findings  of  fact  are  sustained  by  the 
evidence. 

2.  In  the  practical  application  of  the  rule 
that  evidence  is  admissible  of  collateral  facts 
which  have  a  direct  tendency  to  show  that  the 
testimony  of  the  witnesses  on  one  side  of  the 
issue  is  more  reasonable  than  that  of  the  oth- 
er side,  a  fair  discretion  is  allowed  the  trial 
court,  and  evidence  of  such  collateral  facts  is 
to  be  received  with  caution. 

3.  The  trial  court  did  not  err  In  refusing  to 
receive  evidence  of  such  collateral  facts,  nor 
in  rejecting  certain  evidence  offered  in  rebut- 
tal. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Redwood 
County;   B.  F.  Webber,  Judge. 

Action  by  Jane  A.  Philips  and  Robert  D. 
Philips    against   Knud    E.   Mo    and   others.' 
Judgment  for  defendants.     From  an  order  ' 
denying  a  new  trial,  plaintiffs  appeal.    Af- 
firmed. 

Tbos.  Hessian  and  a  R.  Davis  (P.  J.  Mc- 
Laughlin, of  counsel),  tor  appellants.  Som- 
erviile  &  Olsen,  for  respondents. 

START,  C.  J.  This  Is  an  action  to  have  an 
absolute  deed,  which  was  executed  by  the 
plaintiff  to  the  defendant  Knud  £.  Mo  for 
400  acres  of  land  In  the  county  of  Redwood, 
declared  to  be  a  mortgage,  and  to  redeem 
therefrom.  The  complaint  alleged,  in  effect, 
that  the  plaintiff  Jane  A.  Philips  was  at  the 
time  hereafter  stated  the  owner  of  the  land, 
subject  to  a  mortgage  thereon,  which  had 
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been  foreclosed  on  August  29,  1896,  and  the 
land  bid  In  by  the  mortgagees,  Messrs.  Al- 
den  &  Dutton,  for  $5,876.75,  and  the  usual 
certificate  of  aale  executed  to  them;  that  the 
plaintiffs,  on  August  24,  1897,  made  a  con- 
tract with  the  defendant  Enud  B.  Mo,  where- 
by he  was  to  loan  to  them  the  money  nec- 
essary to  redeem  the  land  from  the  foreclosure 
sale;  that  pursuant  to  such  contract  he  paid 
to  the  holders  of  the  certificate  of  sale  the 
amount  then  due  thereon,  $6,548.37,  and  took 
from  them  a  quitclam  deed  of  the  land  and 
an  assignment  of  the  certificate;  that  the 
plaintiffs  also  executed  to  him  a  quitclaim 
deed  of  the  land  upon  his  promise  to  recon- 
vey  the  land  to  the  plaintiff  Jane  A.  Philips 
oh  being  paid  the  amount  so  advanced,  with 
Interest  at  the  rate  of  7  per  cent  per  an- 
num; that  the  deed  was  executed  aa  security 
for  such  payment;  that  the  plaintiffs  re- 
mained in  possession  of  the  land,  and  paid 
as  interest  on  the  loan  the  sum  of  $935; 
that  the  defendant  Knud  B.  Mo  conveyed 
the  land  by  quitclaim  deed  to  the  defendant 
Hans  Mo,  and  also  gave  a  mortgage  there- 
on to  the  defendant  Mark  D.  Mitchell;  and, 
further,  that  the  plaintiffs  are  ready  and  will- 
ing to  pay  the  amount  of  such  loan  and  re- 
deem the  land,  but  the  defendants  deny  their 
right  so  to  do.  The  complaint  demanded  Judg- 
ment that  the  deed  be  declared  a  mortgage, 
that  the  amount  due  thereon-  be  ascertained, 
that  the  plaintiffs  be  allowed  to  redeem  the 
land,  and  for  general  relief.  The  answer 
admitted  the  purchase  of  the  certificate  of 
sale  and  the  amount  paid  therefor  by  the 
defendant  Knud  B.  Mo,  but  denied  the  mak- 
ing of  the  contract  alleged  in  the  complaint, 
and  alleged  that  the  contract  between  the 
parties  was  to  the  effect  that  the  defend- 
ants Knud  E.  Mo  and  Hans  Mo,  in  consid- 
eration of  the  conveyance  of  the  land  to 
Knud  B.  Mo  by  quitclaim  deed,  agreed  to 
convey  to  the  plaintiffs,  or  one  of  them,  the 
north  80  of  the  land  upon  being  paid  within 
a  reasonable  time  the  amount  paid  by  them 
for  the  80  acres,  in  the  purchase  of  the  cer- 
tificate of  sale,  interest,  and  taxes;  that 
such  purchase  price  was  $1,309.65,  and  the 
taxes  $53.50,  and  that  the  plaintiffs  have 
never  paid  any  part  thereof;  and.  further, 
that  after  the  execution  of  the  quitclaim  deed 
the  defendant  Knud  B.  Mo  leased  the  land 
to  the  plaintiffs  at  an  agreed  annual  rental 
of  $458.38;  that  only  $843  has  been  paid  on 
such  rent:  and,  further,  that  since  Au- 
gust 26,  1897,  the  plaintiffs  have  been  In 
possession  of  the  land  as  the  tenants  of  the 
defendant  Knud  El.  Mo.  The  trial  court 
found  the  facts  to  be  as  alleged  in  the  an- 
swer, and,  further,  that  the  land  was  worth 
no  more  than  $6,800  at  the  time  the  contract 
was  made,  but  that  it  is  now  of  the  value 
of  $16,000.  The  sixth  finding  of  fact  was  as 
follows:  "That  on  the  26th  day  of  August, 
1897,  the  plaintiffs  duly  executed  and  deliv- 
ered to  the  defendant  Knud  B.  Mo  a  quit- 
claim deed  conveying  to  said  defendant  all 


of  the  land  described  in  tbe  complaint  is^ 
in.  That  In  consideration  of  the  giTiog  o; 
said  quitclaim  deed  the  defendants  Kond  F. 
Mo  and  Hans  Mo  made  and  entered  into  cb, 
following  verbal  agreement  with  the  plai 
tiffs,  viz.,  that  In  consideration  tbereof  t- 
said  defendants  would,  npon  the  paymeot  u 
them  of  the  amount  paid  by  the  defendant' 
to  Alden  and  Dutton  for  the  north  eigl? 
acres  of  said  land,  being  tbe  northeast  qmr- 
ter  of  the  northwest  quarter  and  the  norti- 
west  quarter  of  the  northeast  quarter  of  saii 
section  19,  township  109,  range  39,  aforessii 
and  payment  of  the  taxes,'  if  any,  paid  by  &>. 
defendants  thereon,  and  Interest  upon  sail 

1  purchase  money  and  taxes  at  seven  per  ces: 
per  anntmi,  then  said  defendants  woald  cot- 
vey  to  the  plaintiffs,  or  one  of  them,  tbe  ssid 
eighty  acres  of  land,  provided  such  peymect 
be  made  within  a  reasonable  time  thereafter. 
That  the  purchase  price  paid  by  Ennd  Z 
Mo  to  Alden  and  Dutton  for  said  eigbty 
acres  of  land  was  one  thousand  three  b^ 
dred  and  nine  and  ■•/loo  ($1,309.65)  doUin 
That  the  defendants  have  paid  the  teiB 
thereon  since  said  date,  amounting,  with  Is 
terest,  to  fifty-three  and  ••/loo  ($53.50)  M- 
lars,  and  that  the  plaintUfs  have  never  paid 
any  part  thereof."      As  a  conclnsion  of  lar 

'  the  trial  court  found  that  the  plalntills  wot 
not  entitled  to  any  relief  whatever,  and  iJl- 
rected  judgment  accordingly.  The  plainUfls 
appealed  from  an  order  denying  their  motira 
for  a  new  trial. 

1.  The  first  contention  of  the  plaintllft  to 
be  considered  is  that  the  findings  of  fart  bj 
the  trial  court  are  not  sustained  by  the  eri- 
dence.  The  evidence  as  to  the  contrart  be- 
tween the  parties  was  conflicting.  EJach  of 
the  plaintiffs  testified  to  the  maUng  by  tk 
parties  of  the  contract  alleged  in  the  com- 
plaint, and  their  testimony  was  corroborst 
ed  by  the  fact  that  they  remained  in  p» 
session  of  the  whole  land  after  the  giving  ol 
the  quitclaim  deed,  and  made  substantial  iic- 
provements  thereon.  The  defendants  Kirad 
B.  Mo  and  Hans  Mo  each  testified  to  tb( 
making  of  the  contract  by  the  parties  al- 
leged in  the  answer,  and  their  testimony  w 
corroborated  by  the  fact  that  the  land  '• 
the  time  the  contract  was  made  was  ^of^ 
but  llttie  more  than  the  amount  necessary  i« 
redeem  It  from  the  foreclosure  sale,  awl 
that  there  was  no  promise  or  obligatioa 
written  or  otherwise,  on  the  part  of  the  plain- 
tiffs to  repay  the  amount  paid  by  the  de- 
fendants for  the  land.  There  waa  also  evi- 
dence on  behalf  of  the  defendants  tesdiof 
to  show  that  the  plaintiffs  remained  In  ps- 
session  of  the  land  after  the  making  of  t!i<' 
contract  as  tenants  of  the  defendant  Knod 
B.  Mo.  It  Is  clear  that  the  question  as  lo 
what  the  terms  of  the  contract  were  depeDds 
upon  the  credibility  of  the  respeetlve  wit- 
nesses, of  which  the  trial  court  was  the  best 
Judge.  We  therefore  hold  that  the  flndio?' 
are  sustained  by  the  evidence,  within  tii' 
familiar  rule  in  such  cases. 
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!.  On  tbe  trial,  and  as  a  pnrt  of  the  redirect 
tlmony  of  the  plaintiff  Robert  D.  Philips, 
^  platntlffB  offered  In  effect  to  show  that  a 
.  Keyes,  of  St.  Charles,  this  state,  was  pres- 
:  at  tbe  time  the  quitclaim  deed  from  plain- 
's to  defendant  Knud  B.  Mo  was  executed, 
i  was  then  ready  and  had  as^eed  to  furnish 
i   money   to  redeem   from   the   foreclosure 
e,  In  order  to  secure  title  to  the  whole  land 
the  plaintiffs;  and,  further,  that  the  witness 
mmunlcated   such    fact   to   the    defendant 
lud   £.    Mo.    The  court  sustained  the  de- 
adants'  objection  to  this  offer,  and  excluded 
e  proposed  evidence.    This  ruling  is  here 
ged  as  error.    The  rule  is  well  settled  that 
henever  there  is  a  conflict  in  the  testimony 
witnesses  relevant  to  the  Issue,  evidence  Is 
Imlssible  of  collateral  facts  which  have  a  di- 
et tendency  to  show  that  ttie  testimony  of 
le  witnesses  on  one  side  of  the  issue  Is  more 
Asonable  than  that  on  the  other,  side.    It  Is 
le  contention  of  the  plaintiffs  that  the  offer- 
1  evidence  was  within  this  rule.    In  the 
ractlcal  application  of  the  rule  a  fair  discretion 
lust  be  allowed  to  the  trial  court,  and  evl- 
ence  of  such  collateral  facts  is  to  be  received 
.'ith  caution.    The  reason  for  this  quallfica- 
ion  of  the  rule  is  obvious,  for  evidence  of  such 
ollateral  facts  tenders  new  issues  which  tend 
}  prolong  the  trial,  to  bewilder  the  Jury  and 
Ivert  their  minds  from  the  real  issue,  and  to 
ake  tbe  opposite  party  by  surprise,  and  un- 
trepared  to  meet  the  new  issues.    SUngerlond 
r.  Sllngerland,  46  Minn.  101,  48  N.  W.  605; 
Cochrane  v.  West  Duluth  C!o.,  64  Minn.  869, 
J7  N.  W.  206;  Glassberg  v.  Olson  (Minn.)  94 
!l.  W.  554.    The  question,  then,  is  not  wheth- 
er It  would  liave  been  reversible  error. for  the 
trial  court  to  have  admitted  the  offered  evi- 
dence, but  whether  the  plaintiffs  were  enti- 
tled, as  a  matter  of  strict  legal  right,  to  have 
the  evidence  received.    We  are  of  the  opin- 
ion that  the  trial  court  was  Justified  in  the  ex- 
ercise of  a  fair  discretion  in  refusing  to  re- 
ceive the  offered  evidence,  for  it  was  largely 
self-serving,  and  of  a  character  to  take  the 
defendant  by  surprise,  and  unprepared  to  meet 
it    The  defendant  Knud  E.  Mo  testified  as  a 
witness  on  tbe  part  of  the  defendants  without 
objection  that  the  plaintiff  Robert  D.  Philips 
told  him  that  Mr.  Keyes  had  promised  to  buy 
tbe  land  at  the  redemption  price,  and  sell  him 
back  80  acres  thereof  at  the  same  price  that 
it  would  cost  blm.    In  rebuttal  Mr.  Philips 
was  called,  and  testified  that  there  was  no 
such  talk  between  the  parties  whatever.    The 
plaintiffs  then  offered  to  show  by  the  witness 
that  In  the  conversation  referred  to  their  al- 
leged agreement  with  Mr.  Keyes  was  talked 
over  with  Mr.  Mo,  and  that  he  was  then  In- 
lormed  that  Mr.  Keyes  would  redeem  the  land 
for  the  plaintiffs,  and  give  them  time  to  re- 
deem the  whole  thereof.    The  trial  court,  on 
the  objection  of  the  defendants,  excluded  the 
ottered  evidence  on  the  ground  that  It  was 
not  material,  nor  proper  rebuttal.    This  ruling 
la  also  urged  as  error.    It  was  correct,  for  the 
record  does  not  present  a  case  where  one  party 


testifies  to  a  part  only  of  a  conveisation  and 
the  opposite  party  Is  called  to  testify  to  tbe 
whole  of  the  conversation  so  far  as  it  is  rele- 
vant to  the  issue.  This  case  is  simply  one 
where  one  party  unqualifiedly  denied  that 
there  was  any  such  conversation  as  that  tes- 
tified to  by  the  opposite  party;  hence  there 
was  nothing  to  qualify  or  explain.  The  only 
effect  of  the  <^ered  evidence  if  received 
would  have  been  to  admit  evidence  on  rebut- 
tal of  collateral  facts  which  had  been  properly 
excluded  when  offered  as  a  part  of  the  plain- 
tiffs case  in  chief.  Tbe  plaintiffs  urged  other 
alleged  errors  in  the  rulings  of  the  trial  court 
in  rejecting  evidence  offered  by  them  in  re- 
buttal. Such  offers  do  not  differ  in  principle 
from  the  last  one  described.  We  find  no  re- 
versible errors  in  any  of  the  rulings. 

The  last  alleged  error  to  be  considered  is 
to  the  effect  that  the  conclusion  of  law  of  the 
trial  court  that  the  plaintiffs  are  not  entitlad 
to  any  relief  whatever  is  not  Justified  by  the 
facts  found,  for  the  reason  that  they  show 
that  the  plaintiffs  are  entitled  to  redeem  or 
repurchase  the  80  acres  of  land  described  in 
the  sixth  finding  of  fact  on  payment  of  the 
amount  therein  stated,  with  taxes  and  inter- 
est This  claim  was  made  for  the  first  time 
In  this  court  It  is  apparent  from  the  record 
that  this  phase  of  the  case  was  not  even  sug- 
gested to  the  trial  court,  and  that  all  the  plain- 
tiffs are  now  entitled  to  is  a  fab-  opportunity 
to  present  the  question  to  that  court. 

The  order  appealed  from  must  be  affirmed, 
but  without  prejudice  to  the  right  of  the  plain- 
tiffs to  apply  to  the  district  court  to  so  modify 
its  conclusion  of  law  as  to  permit  them  to  re- 
deem or  repurchase  tbe  80  acres  of  land  de- 
scribed in  the  sixth  subdivision  of  the  findings 
of  facts,  on  such  terms  as  may  be  equitable,  or 
to  take  such  other  action  or  proceeding  as  to 
such  80  acres  of  land  as  they  may  be  advised. 
So  ordered. 


HUNTMIT  T.  HUTCHINSON. 
(Supreme  Conrt  of  Minnesota.     Jan.  8,  1904.) 
ACTION    ON    NOTBt-EVIDEN'CE>-INSTRDCTIONS. 

1.  Certain  questions  raised  on  appeal  in  an 
action  upon  promissory  notes,  in  which  plain- 
tiff, an  alleged  innocent  purchaser  for  value 
and  before  maturity,  bad  a  verdict  for  the  full 
amount  thereof,  considered,  and  disposed  of. 

(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  Spring  Val- 
ley; Burdett  Thayer,  Judge. 

Action  by  B.  W.  Huntley  against  W.  B. 
Hutchinson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Wells  &  Hopp,  for  appellant  Allen  & 
Pattridge,  for  respondent 

COLI^INS,  J.  Action  upon  two  promissory 
notes  payable  to  the  Climax  Machine  Com- 
pany or  bearer,  and  alleged  to  have  been  in- 
dorsed by  that  company  to  one  L.  M.  Steere, 
and  then  to  have  been  Indorsed  by  Steere  to 
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plaintiff,  in  each  Instance  before  maturity,  and 
for  ralae.  In  bis  answer,  defendant  denied 
the  execution  or  delivery  of  siiid  notes,  and 
denied  ttae  Indorsements  before  menti}oed,  up- 
on information  and  belief.  He  then  set  forth 
a  transaction  through  which  he  asserted  that 
these  or  other  papers  purporting  to  be  promis- 
sory notes  might  have  been  oljtained  from  him 
tlirough  trickery,  artifice,  and  fraud  by  a  man 
who  pretended  to  act  as  agent  for  the  Climax 
Company.  At  the  trial  before  a  Jury  there 
was  evidence  which  would  have  fully  Justified 
a  verdict  for  defendant,  either  upon  the 
ground  that  the  notes  were  forgeries,  or  on 
tlie  ground  that  they  were  falsely  and  fraud- 
ulently obtained  through  some  trick  or  device 
Ijerpi'trated  by  the  agent  before  mentioned, 
and  were  without  consideration,  and  that  the 
plaintiff  was  not  a  bona  fide  bolder  for  value, 
because  there  were  circumstances  surrounding 
his  alleged  purchase  which  would  have  put  an 
ordinary  man  on  his  guard,  and  would  have 
suggested  a  defense.  But  these  were  all  ques- 
tions for  the  Jury,  and  were  passed  upon  ad- 
versely to  defendant's  contention.  We  are 
unable  to  say,  as  a  matter  of  law,  after  a  care- 
ful review  of  the  testimony,  that  the  verdict 
must  be  set  aside  on  the  ground  that  tbe  evi- 
dence was  conclusively  against  the  flndinga 
on  those  Issues,  which  were  submitted  to  the 
Jury  In  an  Impartial  and  complete  charge  by 
the  court. 

Counsel  for  defendant  make  tbe  point  that 
there  was  a  failure  to  show  by  competent  tes- 
timony an  Indorsement  of  either  of  the  notes 
by  the  payee  company,  and  that  their  objec- 
tions to  the  admission  in  evidence  of  the  In- 
dorsements on  the  backs  thereof  should  have 
been  sustained.  The  plaintiff  had  personal 
possession  of  the  notes,  and  each  purported  to 
be  Indorsed  by  the  payee,  the  Climax  Machine 
Company,  directly  to  Steere,  and  then  by  the 
latter  directly  to  plaintiff.  In  both  cases  with- 
out recourse.  Introducing  these  indorsements 
in  evidence  made  a  prima  facie  case  for  the 
plaintiff;  the  law  on  this  point  being  that  the 
possession  by  a  plaintiff  of  a  note  purporting 
to  be  indorsed  by  a  payee  is  prima  facie  evi- 
dence that  It  was  so  Indorsed,  and  therefore 
evidence  of  title  In  the  plaintiff.  Gen.  St, 
1S94,  {  5751;  Tarbox  v.  Gorman,  31  Minn.  62, 
16  N.  W.  466.  There  was  no  effort  on  the 
part  of  the  defendant  to  rebut  or  overcome 
the  prima  facie  case  made  by  the  introduction 
of  tlie  notes  and  the  indorsements. 

It  Is  also  urged  that  it  conclusively  appears 
that  the  notes  were  placed  In  the  hands  of 
plaintiff's  attorneys  for  collection  only;  that. 
Instead  of  collecting,  these  attorneys  sold  them 
to  plaintiff;  and  that,  as  It  is  well  settled  that 
an  attorney  holding  negotiable  paper  with  au- 
thority to  collect,  simply,  has  no  Implied  au- 
tliorlty  to  sell,  plaintiff  acquired  no  title,  and 
for  that  reason  there  could  be  no  recovery 
here.  In  reply  to  this,  and  admitting  that  the 
notes  were  In  the  hands  of  the  attorneys  for 
collection  only.  It  is  only  necessary  to  call  at- 
tention to  the  fact  that  from  the  Indorsements 


it  appears  prima  fade  t 
the  notes  had  been  trans: 
dorsed  them,  and  made  - 
plaintiff  by  name. 

It  Is  also  argued  that 
erred  when  refusing  to 
the  district  court  for  tria 
an  equitable  defense  had 
triable  in  the  municipal 
was  strictly  legal,  as  api 
ment  as  to  the  contents  o: 
that  reason  no  case  was 
lSd4,  {  1378,  for  removal 

Finally,  an  imposition 
tlced  upon  defendant  b; 
and  a  great  wrong  may 
forcing  payment  of  thes 
record,  we  are  unable  to 
for  reversal.    Judgment . 


STATE  ex  ret  OLSON 

(Supreme  Court  of  Minn( 

ARREST  WITHOOT  WARR 

ABLE— MISDEMEA 

COMUITM 

L  Oen.  St.  1894,  {  7120 
an  arrest  may  be  made  b: 
warrant  when  a  public  o 
mitted  or  attempted  in  i 
when  a  felony  has  been 
not  in  his  presence,  is  i 
common  law,  which  is  thi 
warrant  has  never  been  I 
cases. where  the  public  sei 
this  has  only  been  recogc 
breaches  of  the  peace  co 
ence  of  the  officer. 

2.  The  right  to  arrest  • 
cases  of  misdemeanor  snob 
village  ordinance  is  pre 
1894,  i  1252. 

3.  A  village  marshal  b 
and  take  into  his  custod 
been  found  guilty  ofa  vie 
diuance  unless  a  vnrit  of 
hands  at  the  time  he  set 
rest.  The  fact  that  a  cor 
sued  and  delivered  to  hii 
rendered  np  to  the  villa 
justify  taking  defendant  i 

(Syllabus  by  the  Court. 

Appeal  from  District  ( 
ty;    S.  R.  MUler,  Court 

Petition  for  habeas  c 
on  the  relation  of  P.  W. 
Leindeckcr.     From   an 
writ,  defendant  appeals. 

B.    H.    Bowler,    for 
Barnard,  for  respondent 

COLLINS,  J.  This  a] 
der  Laws  1895,  p.  734,  c 
discharging  the  relator, 
tody  of  the  respondent 
pears  tbat  In  August,  1 
victed  of  a  violation  of 
of  the  village  of  Bird  '. 
Judged  by  the  Justice  b« 
was  tried  to  pay  a  fine  c 


S  3.  See  Arrest,  vol.  4,  Cei 
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a  default  of  parment  to  stand  committed 

0  tbe  common  jail  of  the  county  for  30 
lays.  Leindeckei  was  tbe  Tillage  marshal, 
ind  bts  attorney  in  this  proceeding  was  tbe 
rUlage  attorney.  The  fine  was  not  paid, 
md  the  Justice  Issued  a  writ  of  commitment 

1  fe-w  daye  afterward,  and  delivered  It  to 
Lielndecker,  as  the  Tillage  marshal,  for  serr- 
ce.  Before  taking  Olson  into  custody,  this 
x>mmitment  wag  demanded  by  and  delivered 
to  tbe  village  attorney,  who  bas  ever  since 
deld  and  retained  it,  and,  according  to  bis 
]wn  assertion  on  this  appeal,  "thereby  com- 
pletely canceled  said  Leindecker's  authority 
In  tbe  matter."  Later,  and  without  having 
the  commitment  In  possession.  Leindeckei 
toolt  Olson  into  custody,  whereupon  a  writ 
of  habeas  corpus  was  sued  out,  made  return- 
able before  the  court  commissioner  for  the 
county,  and  a  hearing  resulted  in  the  dis- 
cbarge of  Olson.  Thereupon  this  api)eel  was 
taken  in  behalf  of  Lelndecker. 

The  order  of  the  court  commissioner  must 
he  affirmed.     Without  the  commitment  in  his 
possession,  the  village  marshal  was  without 
authority  to   take   Olson    into   his   custody. 
Without  it  be  had  no  more  right  to  arrest 
Olson  than  any  private  dtlzen  would  have 
had— none   at   all.    The   statutes    expressly 
provide  as  to  when  and  how  an  arrest  can 
be  made  without  a  warrant    Oen.  St.  1894, 
11  1252,  7120.     Section  1252  prescribes  that 
no  warrant  shall  be  necessary  for  the  arrest 
of  a  person  while  he  Is  in  the  act  of  violat- 
ing any  law  of  the  state  of  Minnesota,  or  in 
the   act   of   violating   a   village    ordinance. 
Under  such  circumstances  the  officer  may  ar- 
rest without  a   warrant.     Section  7120  pro- 
vides that  the  arrest  may  be  made  by  an 
officer  without  a  warrant  when  a  public  of- 
fense has  been  attempted  or  committed  in 
bis  presence,  and  also  when  a  felony  had 
beeu  committed,   although  not  in  his  pres- 
ence.   This  section  is  practically  an  afflrma- 
tlou  of  the  common-law  rule,  which  is  that 
an  arrest  without  a  warront  has  never  been 
lawful  except  in  those  cases  where  the  pub- 
lic security  requires  It;    and  this  has  only 
been  recognized  in  felony  and  In  breaches 
of  the  peace  committed  in  tbe  presence  of 
tbe  officer.    2  Am.  &  Eng.  Enc.  (2d  Ed.)  889, 
and  notes.     As  to  the  power  to  arrest  when 
tbere  has  been  a   violation  of  a  city   ordi- 
nance,  see   same  volume,  p.  873,  etc.,  and 
notes;    also  Wahl  v.  Walton,  80  Minn.  506, 
16  N.   W.    307.     It   Is   hardly   necessary   to 
>ay  that  Olson  was  not  taken  Into  custody 
under  the  provisions  of  either  of  these  sec- 
tions, and  that,  as  an  arrest  wlthoilt  a  war- 
rant cannot  be  made  except  as  therein  pro- 
vided, his  arrest  and  detention  by  the  mar- 
ihal,   without  having   the   writ  of  commlt- 
nient  In  his  bands,  was  wholly  unjustifiable. 
In  view  of  these  facts  and  the  condition  of 
tbe  record,  we  decline  to  discuss  the  other 
qtiestionB  raised  by  counsel  for  appellant. 

Order  affirmed,  and  the  relator,  Olson,  dis- 
charged. 


CALLEN  V.  HAUSB. 

(Supreme  Court  x>t  Minnesota.     Jan.  8.  1904.) 

BASEMENT— WAY— LOCATION  BY  ORANTOR— 
CONCLUSIVEiNBSS— CONSTRUC- 
TION  OF  DEED. 

1.  Where  a  conveyance  of  real  property  con- 
tains a  reservation  for  an  easement  appurte- 
nant, for  a  passageway,  but  the  place  is  not  des- 
ignated, the  grantor  Las  the  right  to  designate 
and  locate;  and,  if  reasonably  suitable  for  the' 
purpose,  his  selection  of  the  place  cannot  be 
questioned. 

2.  If  the  grantw  omits  to  exercise  this  right, 
it  passes  to  the  grantee  or  his  assigns,  and  bis 
or  their  selection  will  be  upheld  unless  there 
has  been  a  palpable  abuse  of  the  right. 

3.  Where  the  parties  to  a  reservation  for  an 
easement  have  failed  to  sufficiently  express' 
their  meaning,  their  intent  becomes  a  question 
of  fact,  to  be  ascertained  by  a  court;  and,  hi 
order  to  arrive  at  this  intent,  all  of  the  sur- 
roanding  circumstances  may  be  inquired  into 
and  taken  into  consideration.  Including  tbe  fact, 
if  It  be  one,  that  the  estate  was  once  held  by 
the  parties  as  tenants  in  common,  was  then 
partitioned,  and  that  the  reservation  was  Incor- 
porated into  a  deed  of  partition. 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Dakota  Coun- 
ty;   F.  M.  Crosby,  Judge. 

Action  by  James  Callen  against  Charles 
Hause.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Hodgson  &  Lowell,  for  appellant  W.  H. 
GUUtt  for  respondent 


COLLINS,  J.  From  the  findings  of  fact 
herein,  which  are  not  questioned,  it  apitears 
that  on  the  16tb  day  of  September,  1878,  tbe 
land  described  in  tbe  complaint  and  other 
lands  were  owned  by  the  plalntifT,  Gallen, 
and  one  Rled,  as  tenants  in  common.  On 
that  day  the  lands  were  divided  between 
these  tenants,  and  by  deed  each  conveyed  to 
the  other  a  part  thereof.  In  the  deed  from 
Bled  to  Callen  was  this  reservation:  "Re- 
serving the  right  of  way  to  said  Rled  and 
assigns  for  teams  and  cattle  to  pass  over  the 
described  premises  at  all  times  with  farm- 
ing implements;"  and  in  the  deed  from  Cal- 
len to  Bled  was  a  like  reservatlou  to  Callen 
for  a  right  of  way  over  Bled's  land.  The 
land  described  in  the  complaint  is  a  part  of 
that  conveyed  by  Bled  to  Callen,  and  was 
o^sned  by  the  latter  at  the  time  of  the  tres- 
pass mentioned  in  the  complaint  It  had 
previously  been  inclosed  by  a  fence.  Callen 
never  laid  off  or  designated  a  way  over  said 
land  where  Bled  or  his  assigns  should  travel, 
but  at.  one  time  he  placed  a  gate  In  the 
fence,  which  he  kept  locked;  a  key  being 
furnished  to  Rled  ui)on  request  The  land 
deeded  to  Bled  was  conveyed  in  1892  by  his 
heirs— he  having  died— to  one  Uause,  and  in 
this  deed  the  land  was  made  subject  to  the 
right  of  way  granted  to  Callen;  and  there 
was  therein  assigned  to  Hause,  his  heirs  and 
assigns,  the  right  of  way  reserved  to  Bled 
In   his  deed  to  Callen,  and  above  quoted. 

L  8m  Easements,  vol.  17,  Cent  Dig.  H  IW 
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The  alleged  trespass  was  committed  by 
Hause's  servant  in  tearing  down  the  fence 
so  that  he  might  pass  through  with  horses 
and  wagon  while  at  work.  As  there  was  no 
way  or  place  designated  in  the  deed  in  or 
over  which  Rled  or  his  assigns  should  travel 
over  Callen's  land,  the  latter  bad  the  right  to 
designate  or  locate  this  line  ot  way  or  placC) 
and,  if  reasonably  suitable  for  this  purpose, 
his  selection  conid  not  be  questioned;  but, 
as  he  did  not  exercise  this  right,  it  passed 
to  Ried  and  his  assigns.  Powers  v.  Har- 
low, 53  Mich.  507,  19  N.  W.  267,  51  Am. 
Rep.  164;  Leonard  v.  Leonard,  2  Allen,  643. 
And  his  or  their  location,  when  made,  would 
be  upheld,  unless  there  had  been  a  palpable 
abuse  of  their  right  to  locate,  because  of 
Callen's  failure  so  to  do. 

The  trial  court  concluded  that  this  ease- 
ment was  appurtenant,  not  in  gross,  and  that 
it  passed  to  Hause  by  the  conveyance  from 
Rled's  heirs.  This  was  correct.  The  rule  is 
that  an  easement  for  a  passageway ,  over 
land  la  never  construed  to  be  in  gross— that 
is,  personal— when  it  can  fairly  be  construed 
to  be  appurtenant  to  the  land.  And  the 
proper  construction  of  -  a  grant  becomes  a 
question  of  intention  when  the  parties  have 
failed  to  express  themselves  in  writing.  By 
the  conveyance  to  Hied  there  were  two  dis- 
tinct tenements  created — one,  the  dominant, 
to  which  the  right  of  passage  belonged;  and 
the  other,  the  servient,  upon  which  the  bur- 
den or  obligation  rested.  The  rights  con- 
veyed and  reserved  in  this  conveyance  In 
question  were  for  the  court  to  ascertain,  in 
the  absence  of  apt  words  in  the  reservation 
clanses  expressing  and  defining  those  rights. 

The  meaning  of  a  reservation  in  a  contract, 
when  the  language  is  indefinite,  must  be  de- 
termined in  every  case  by  the  particular  facta 
—such  as  the  character  of  the  conveyance, 
the  nature  and  situation  of  the  property  con- 
veyed and  of  the  property  excepted,  and  the 
purpose  of  the  exception.  Chicago  By.  Co. 
V.  D.  &  R.  Ry.,  143  U.  8.  506,  12  Sup.  Ct 
479,  36  L.  Ed.  277.  "It  is  competent  to  show 
what  the  parties  probably  meant,  where  the 
language  is  not  fully  clear  and  unumblgu- 
ous,  to  prove  the  local  position,  the  relative 
situation  of  the  estate  granted,  that  of  the 
estate  reserved,  and  also  the  manner  in  which 
the  grantor  used  It  himself  when  owner  of 
the  whole."  Atkins  v.  Bordman,  2  Mete. 
457,  37  Am.  Dec.  100.  See,  also,  Bakeman 
V.  Talbot,  31  N.  Y.  366,  88  Am.  Dec.  276. 
And  undoubtedly  a  court  may  take  into  con- 
sideration In  determining  the  intention  of 
parties,  in  cases  where  they  have  held  land 
as  tenants  In  common  and  have  partitioned, 
what  privileges  and  rights  of  way  they  pos- 
sessed and  exercised  before  the  partition — 
all  of  the  pre-existing  conditions,  in  fact 
This  was  the  view  taken  by  the  trial  court, 
and  which  Influenced  its  findings. 

Counsel  for  plaintiff  contends  that  the 
right  of  way  In  question  could  only  be  nsed 
for  the  benefit  of  the  land  partitioned,  and 
that  it  could  not  be  used  for  the  purpose  of 


going  to  and  returning 
longing  to  Hause.    But 
tlon  of  intent  in  this  ci 
posed  of  by  the  flndingi 
dence  before  ns  as  to  wl 
parties  possessed  at  the  t 
or  what  relation  the  pai 
to  the  other  estates,  or  ' 
essary  for  the  imrtles 
partitioned  land  to  get 
whether  they  did  or  did 
common  estate  prior  to  ti 
other  estates,  or  even  ho 
have  been  used  since  the 
ters  may  have  been  pre 
below,  and  may  have  gi 
conclusions  as  to  the  ii 
I  ties  when  making  these 
I  being  conclusive,   we  aj 
;  below  that  Callen  has  th 
way  over  his  land,  and 
lowed,  if  reasonably  sulti 
that,  if  the  way  is  not  so 
as  Mr.  Rled's  assign,  m 
which  will  not  seriously 
that  he  may  use  the  way 
and  returning  from  oth< 
him  than  that  formerly  c 
Callen  and  Ried. 
Judgment  af&rmed. 


H.  h.  SPENCER  00.  t. 

et  ox.,  Intel 

(Supreme  Court  of  Minnc 

LIS  PBNDBNS— FILING— E 

SBKVICB  ON  NOJ 

1.  Before  the  filing  and 
of  the  register  of  deeds 
pendens  provided  for  in  G 
can  be  made  effectual  and 
tice  to  a  purchaser  in  goo 
of  the  tract  of  land  descrifc 
mast  be  commenced  by  se 
npon  the  defendant  as  p 
but  we  do  not  wish  to  be  u 
Ing  tfaat.  In  case  of  serric 
by  publication,  the  actioi 
within  the  meaning  of  thi 
until  the  full  period  for  pu 

2.  Service  of  a  summons 
fendant  in  accordance  wi 
Laws  1901,  p.  68,  c.  63,  § 
tute  for  service  by  publi 
predicated  upon  a  strict 
provisions  of  Gen.  9t.  18& 

(Syllabos  by  the  Court.) 

Appeal   from   District 
County;  W.  S.  McClenah 

Action  by  the  H.  L. 
Branch  of  the  Western 
against  Margaret  Koeil. 
Amanda  Syreen  interven 
terveners.  From  the  Jui 
order  setting  aside  serv 
plaintifr  appeals.  Judgm 
peal  from  order  dlsmlssec 

T.   O.   Blewltt   (John 
counsel),  for  appellant, 
respondents. 

T  L  See  Lis  Pendens,  vol.  1 
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GOLIilNS,  J.  In  an  action  In  the  nature 
f  a  creditors'  bill  to  reach  certain  real  prop- 
rty  'i^Iiicb  it  waa  alleged  had  been  fraudu- 
sntly  conveyed  to  a  third  party,  the  com- 
ilaint  was  filed  on  September  4,  1902,  and  a 
lotlce  of  lis  pendens  was  filed  for  record  in 
he  office  of  the  register  of  deeds  of  the 
>roper  county  at  the  same  time.  Oen.  St 
SH-i,  S  6866.  On  the  same  day  a  gammons 
vas  delivered  to  the  sberifC  of  the  connty  in 
vhlch  the  real  property  was  situated  for  serv- 
ce  ux>on  the  defendant  But  she  was  not  then 
n  this  state,  and  in  fact  was  a  nonresident 
Sixteen  days  afterward  the  sheriff  made  re- 
turn of  "Not  found"  upon  the  summons,  and 
thereafter  It  was  sent  to  the  sheriff  of  FranlL- 
,in  county,  Iowa,  where  defendant  resided, 
for  service  upon  her,  in  supposed  compliance 
(vitta  the  provisions  of  Laws  1901,  p.  68,  c.  63, 
i  1,  which  was  an  amendment  to  Gen.  St. 
1894,  8  5205— a  section  relating  solely  to  the 
manner  in  which  a  summons  may  be  served 
by  publication  upon  a  nonresident.  On  the 
11th  of  September,  1902,  the  interveners.  Mr. 
and  Mrs.  Syreen,  purchased  the  property  from 
defendant  Margaret  Koell  in  good  faith,  for 
a  valuable  consideration,  and  without  any  no- 
tice of  the  alleged  fraud,  except  in  so  far  as 
tbey  may  be  deemed  to  have  had  notice  by 
reason  of  the  filing  and  recording  of  the  lis 
pendens.  At  no  time  prior  to  October  8, 
1808,  did  the  plaintiff,  a  corporation,  file,  or 
cause  to  be  filed,  the  affidavit  for  publica- 
tion prescribed  In  Oen.  St  1891,  t  5204,  and 
the  acts  amendatory  thereof;  and  never  prior 
to  that  date  did  it  publish,  or  attempt  to  pub- 
'ish,  in  any  manner,  the  summons,  as  pro- 
vided for  in  section  5206.  These  steps  were 
taken  later.  It  will  be  observed  that  the  in- 
terveners were  good-faith  purchasers  several 
weeks  betoie  any  attempt  to  comply  with  the 
statutory  requirements  as  to  the  service  of 
a  siunmons  upon  a  nonresident  defendant 

The  main  question  in  the  case  is  as  to  the 
force  and  effect  of  the  notice  of  Us  pendens 
filed  and  recorded  September  4,  1902,  as  be- 
fore stated,  seven  days  before  the  interveners 
purchased  the  land,  but  prior  to  any  attempt 
to  serve  the  summons.  It  stands  admitted 
that  nnless  the  action  had  been  commenced 
when  the  notice  of  lis  pendens  was  filed  and 
recorded,  the  Syieens  were  not  bound  there- 
by, and  had  no  notice  of  the  alleged  fraudu- 
lent transaction,  or  which  would  prevent  their 
obtaining  good  title  to  the  land.  We  regard 
that  question  as  settled  by  the  decisions  of 
this  conrt  Gen.  St  1894,  {  5193,  expre.ssly 
provides  that  all  dvil  actions  in  the  distrl'ct 
courts  of  this  state  shall  be  commenced  by 
the  service  of  a  summons  upon  the  defend- 
ant in  a  manner  subsequently  Indicated.  For 
the  purpose  of  preventing  the  nmnlng  of  the 
statute  of  limitations,  there  is  an  exception 
to  the  goieral  rule.  Section  5134.  There  is 
no  other  way  of  commencing  an  action  in  this 
state,  save  by  the  service  of  a  summons. 
Cromble  v.  Little,  47  Minn.  587,  50  N.  W. 
823;    Carlson  t.  Phlnney,  56  Minn.  476,  68 


N.  W.  3S.  An  action  Is  commenced  In  this 
state  as  to  each  defendant  when  the  sum- 
mons is  served  on  him,  and  it  is  deemed  to  be 
pending  from  the  time  of  such  service  until 
there  is  a  final  determination  of  the  action. 
And  this  rule  is  applicable  to  every  case. 
Smith  v.  Hurd,  60  Minn.  607,  62  N.  W.  922. 
86  Am.  St  Bep.  661. 

Our  decisions  seem  to  settle  the  question 
as  to  when  an  action  is  commenced  where 
personal  service  of  a  summons  can  be  bad 
upon  the  defendant,  and  it  is  when  the  sum- 
mons is  served  in  accordance  with  the  statu- 
tory provisions.  But  we  do  not  wish  to  be 
understood  as  intimating  in  case  of  advice 
upon  a  nonresident  by  publication  the  action 
is  not  commenced,  within  the  meaning  of  the 
lis  pendens  statute,  until  the  full  period  for 
publication  has  expired.  There  la  a  clear  in- 
dication to  the  contrary  in  Cromble  ▼.  Little, 
supra,  and  to  the  effect  that  sufficient  service 
for  this  pin^ose  is  made  by  the  first  publi- 
cation. But  the  precise  question  here  seems 
to  have  been  disposed  of  in  Hokanson  v. 
Gunderson,  64  Mtmi.  499,  66  N.  W.  172,  40 
Am.  St.  Rep.  354,  wherein  it  was  held,  in  a 
mechanic's  lien  action,  that  certain  mortgagees 
were  not  bound  by  the  record  of  the  notice 
of  lis  pendens,  because  the  action  was  not 
commenced  or  pending,  as  to  them,  until  they 
had  been  served  or  had  voluntarily  appeared 
therein.  That  case  is  conclusive  here  against 
plaintiff's  contention,  and  leads  to  an  affirm- 
ance of  the  Judgment  appealed  from.  The  lis 
pendens  was  irregularly  and  prematurely  filed, 
and  served  no  purpose  as  notice  until  the  ac- 
tion was  actually  commenced. 

Another  suggestion  may  be  made:  To  agree 
with  plaintiff's  counsel,  we  should  liave  to 
hold  that  the  phrase  "at  the  commencement" 
of  the  action  of  section  5866  Is  equivalent  to 
and  means  the  same  as  the  expression  "at 
the  time  of  issuing  the  summons,"  which  Is 
the  wording  of  section  5287,  providing  for 
the  issuance  of  a  writ  of  attachment  in  civil 
actions.  The  very  marked  difference  In  the 
language  used  In  these  two  sections  Is  very 
suggestive  of  a  positive  legislative  intent  to 
make  a  distinction— in  fact  is  almost  conclu- 
sive. 

Referring  now  to  the  appeal  from  the  order 
setting  aside  the  alleged  service  of  the  sum- 
mons upon  defendant,  Koell,  in  Iowa,  as  here- 
inbefore stated.  It  Is  really  unnecessary  to  say 
more  than  that  the  order  was  made  and  filed 
by  the  court  March  11, 1903;  that  notice  there- 
of was  personally  served  upon  plaintiff's  at- 
torney March  13th;  and  that  no  appeal  was 
taken  until  more  than  30  days  had  expired 
after  .such  service.  Under  the  provisions  of 
section  6138,  an  appeal  from  an  order  must 
be  taken  within  30  days  from  service  of  the 
notice.  As  the  appeal  was  not  seasonably 
taken,  the  subject-matter  of  that  order  must 
be  regarded  as  res  adjudleata.  But  if  this 
were  not  true,  and  the  order  had  not  been 
made',  the  attempted  service  was  of  no  value. 
Service  on  a  nom-esident  under  the  provisions 
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of  Laws  leoi,  p.  CS,  c.  63,  S  1,  Is  simply  a 
substitute  for  service  by  publication,  and  must 
be  predicated  upon  a  strict  compliance  with 
the  provlgions  of  Oen.  St.  1894,  %  5204. 

The  judgment  stands  affirmed,  and  the  ap- 
peal from  the  order  is  dismissed. 


HALBERT  r.  PRANKE  et  al 

(Supreme  Court  of  Blinnesota.     Jan.  8,  1904.) 

BANKRUPTCY  —  FRAUDULENT    CONVEYANCE  — 

ACTION  TO  SET  ASIDE— EVIDENCE 

—BURDEN  OF  PROOF. 

1.  Id  an  action  by  a  trustee  in  bankruptcy  to 
•et  aside  a  transfer  and  conveyance  of  real 
property  by  the  bankrupt  through  a  third  per- 
son to  his  wife,  and  within  four  months  of  fil- 
ing his  petition  in  bankruptcy,  on  the  ground 
that  it  was  made  to  hinder  and  defraud  cred- 
itors, it  is  held:  (a)  That  the  petition  and 
schedule  thereto  attached,  filed  by  the  bank- 
rupt, were  Inadmissible  in  eyldence  against  the 
wife  without  her  consent;  (b)  that  they  were 
incompetent  to  prove  the  insolyency  of  the 
bankrupt;  and  (c)  that  a  conveyance  of  prop- 
erty by  a  bankrupt  within  four  months  of  fil- 
ing his  petition  in  bankruptcy  is  not  presumed 
fraudulent  as  to  creditors,  and  the  burden  to 
establish  its  fraudulent  character  is  upon  the 
trustee,  without  a  showing  of  which  he  cannot 
recover  In  an  action  to  set  aside  the  convey- 
ance as  fraudulent 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; George  L.  Bunn,  Judge. 

Action  by  Hugh  T.  Halbert,  trustee  In 
bankruptcy,  against  Stephen  Pranke  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Halbert  &  Halbert,  for  appellant  O.  B. 
Holman,  for  respondents. 

BROWN,  J.  Action  by  a  trustee  In  bank- 
ruptcy to  set  aside  a  conveyauce  of  real 
property  alleged  to  have  been  made  to  de- 
fraud creditors.  Defendants  bad  Judgment 
In  the  court  below,  and  plaintiff  appealed. 

The  facts  are  as  follows:  On  the  27th  of 
February,  1901,  defendant  Stephen  Pranke, 
being  the  owner  of  certain  real  property, 
caused  the  same  to  be  conveyed,  through  de- 
fendant Hennlg,  to  his  wife,  Menna  Pranke, 
for  the  consideration  expressed  In  the  deed 
of  $1.  Thereafter,  on  the  9th  of  March  fol- 
lowing, defendant  Pranke  filed  a  petition  in 
bankruptcy  in  the  United  States  District 
Court  for  Minnesota,  and  was  on  the  11th 
day  of  March  duly  adjudged  a  bankrupt  by 
the  court  On  March  22d  plaintiff  was  duly 
appointed  his  trustee,  and  subsequently 
brought  this  action  to  set  aside  the  convey- 
ance of  the  real  property  to  defendant 
Pranke's  wife  on  tbe  ground  that  It  was 
made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors.  The  cause  came 
on  for  trial  in  the  court  below  without  a  Jury. 
In  support  of  tbe  allegations  of  the  complaint 
plaintiff  offered  in  evidence  tbe  petition  In 
bankruptcy  filed  by  the  defendant  Pranke  in 

f  1.  Sm  Bankruptcy,  vol.  <,  Cant.  Die  I  4SS. 


the  United  States  District  Court,  togethtr 
with  the  deeds  by  which  the  property  sougb: 
to  be  reached  was  transferred  to  the  bank- 
rupt's wife.  No  evidence  was  offered  t-. 
show  that  at  the  time  of  tbe  conveyance  de- 
fendant Pranke,  the  husband,  was  insolvent 
or  to  any  extent  In  debt;  nor  was  there  anj 
evidence  offered  to  show  the  value  of  tv 
property  conveyed  to  the  wife,  other  thai 
the  expressed  consideration  in  one  of  Uv 
deeds  constituting  the  bankrupt's  chain  of 
title.  Tbe  trial  court  found  that,  as  plaintil 
had  failed  to  establish  tbe  insolvency  or  io- 
debtednpss  of  defendant  Pranke  at  tbe  timf 
tbe  conveyance  was  made,  or  that  the  trans- 
fer was  with  Intent  to  defraud  credit™^  nr 
was  without  adequate  consideration,  be  could 
not  recover,  and  Judgment  was  ordered  for 
defendants.  We  are  of  opinion  that  tbe  find- 
ings of  the  trial  court  cannot  be  disturbed, 
and  the  order  denying  a  new  trial  must  b« 
affirmed.  The  schedule  attached  to  tbe  peti- 
tion In  bankruptcy,  which  contained  a  state- 
ment of  the  property  owned  by  tbe  bankrupt 
and  debts  he  owed,  was  incompetent  for  th« 
purpose  of  showing  insolvency  on  tbe  part  of 
the  bankrupt  at  the  time  tbe  conveyance  was 
made,  some  two  weeks  prior  to  tbe  date  of 
the  i>etltlon.  It  amounted  to  mere  declara- 
tions of  tbe  bankrupt  was  hearsay  evi- 
dence, and  inadmissible.  Hibbs  v.  Marpe, 
84  Minn.  10,  86  I:^.  W.  612.  Tbe  schedule 
and  petition  were  also  Inadmissible  ai 
against  the  wife  on  the  ground  tbat  a  hus- 
band cannot,  without  the  consent  of  tlie 
wife,  be  examined  as  a  witness  against  her. 
The  husband  in  this  case  could  not  have  been 
called  as  a  witness  to  testify,  without  tlie 
consent  of  the  wife,  concerning  matters  con- 
tained In  the  schedule;  and,  if  he  could  not 
thus  be  orally  examined,  bis  written  state- 
ments are  also  incompetent  Bank  v.  Law- 
rence, 77  Minn.  282,  79  N.  W.  1016,  80  N.  W. 
363. 

The  case  then  stands  with  no  evidence  ol 
Insolvency  of  tbe  husband  at  the  time  of  the 
conveyance  to  the  wife,  and  none  showing; 
that  the  purpose  of  the  conveyance  was  to 
defraud  creditors,  for  it  is  not  shown  that 
there  were  any  creditors  at  that  time.  The 
contention  of  plaintiff  that  the  action  may 
be  maintained  under  section  67,  Bankr.  Act 
July  1,  1898,  c.  541,  30  Stat  564,  565  [U.  S. 
Comp.  St  1901,  p.  3449],  cannot  be  sustained. 
That  section  provides  that  a  conveyance, 
transfer,  etc.,  made  or  g^Iven  by  a  person 
adjudged  a  banlcrupt  under  tbe  orovisions  at 
■  the  act,  subsequent  to  the  passage  thereof, 
and  within  four  months  prior  to  the  filing  of 
the  petition,  with  the  intent  and  purpose  on 
bis  part  to  binder,  delay,  or  defraud  credit- 
ws,  shall  be  null  and  void  as  against  the 
creditors  of  such  debtor.  It  was  not  the  pnr^ 
pose  of  this  section  to  authorise  an  action  to 
set  aside  any  and  all  conveyances  executed 
by  the  bankrupt  within  four  months  of  the 
filing  of  his  petition  in  bankruptcy,  but  only 
such  as  were  made  within  that  time  for  the 
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purpose  of  blndetlng  and  defrauding  credit- 
ors. Tbe  act  does  not  make  conreyances 
executed  within  that  period  prima  facie 
fraudulent,  and  the  burden  is  upon  tbe  per- 
son bringing  an  action  thereunder  to  show 
IS  an  essential  element  of  his  cause  of  action 
that  the  transfer  was  made  for  the  purpose 
of  defrauding  creditors.  There  being  no  such 
showing  In  this  case,  Judgment  was  properly 
ordered  for  defendants. 
Affirmed. 


In  re  VACATION  OF  UNDBRWOOD'9  SBO- 

OND  ADDITION  TO  CITY  OF 

ST.  PAUL. 

Appeal  of  TOWNSEND  et  al. 

(Supreme  Court  of  Minnesota.     Jan.  8,  1904.) 

U3NICIPAL  CORPORATIONS-VACATION  OF 
PLAT. 

1.  The  district  court  of  Bamsey  county  has 
power  and  authority,  under  Gen.  St.  1894,  | 
2315,  to  alter  or  vacate  any  part  of  the  plat 
of  tbe  city  of  3t.  Paul  or  of  its  additions,  includ- 
ing streets  and  public  squares,  and  to  adjudn 
and  declare  the  title  to  such  streets  and  pub- 
lic squares  in  tbe  parties  entitled  thereto,  not- 
withstanding a  charter  provision  whereby  sole 
and  exclusive  power  to  vacate  or  discontinue 
public  grounds,  streets,  highways,  and  alleys 
in  that  city  is  vested  in  thp  common  council. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Kelly,  Judge. 

Petition  of  Mnry  L.  Townsend  and  Mar- 
garet L.  Berrybll!  for  tbe  vacation  of  tbe  plat 
of  Underwood's  Se<<ond  Addition  to  tbe  city 
of  St.  Paul.  From  a  Judgment  dismissing  tbe 
petition  for  want  of  Jurisdiction,  petitioners 
appeal.    Reversed. 

OhaTles  J.  Berryhlll,  for  appellants. 

COLLINS,  J.  Upon  petition  in  due  form 
presented  to  the  district  court,  it  refused  to 
vacate  the  town  plat  mentioned  therein  up- 
on the  ground  that  it  was  without  Jurisdic- 
tion to  grant  any  relief  in  tbe  matter.  It 
held  that  tbe  city  council  of  the  city  of  St. 
Paul,  wherein  the  land  was  situated,  bad 
sole  and  exclusive  Jurisdiction  and  author- 
ity in  the  premises  by  reason  of  section  15,  c 
4,  p.  14,  of  the  city  diarter,  which  reads  as 
tollows:  "The  common  council  of  said  city 
shall  bare  the  sole  and  exclusive  power  to 
vacate  or  discontinue  public  grounds,  streets, 
alleys  and  highways  in  said  city."  It  is  cout 
ceded  that  a  right  to  adopt  this  proTlsion  in 
tbe  home-rule  charter  was  within  the  power 
granted  to  the  people  of  the  city  when  there 
was  conferred  upon  them  the  right  to  frame 
and  adopt  such  an  instrument,  because  the 
power  and  authority  to  frame  a  charter  ex- 
tended, of  necessity,  to  all  powers  belonging 
to  the  government  of  municipalities.  State 
ex  rel.  Getchell  v.  O'Connor,  81  Minn.  79,  83  N. 
W.  498.  But  the  power  and  authority  to  va- 
cate and  discontinne  public  grounds,  streets, 
alleys,  and  highways  in  a  municipality  is  al- 
together different  from  the  power  and  au- 
thority which  for  many  years  has  been  vest- 
9T  N.W^-e2 


ed  in  the  district  court  under  Gen.  St.  1894, 
I  2315.  By  this  statute  district  courts  are 
not  only  authorized  and  empowered,  upon 
proper  application,  to  alter  or  vacate  any 
part  of  a  city  or  town,  or  addition  thereto, 
including  streets  and  public  squares,  but  also 
to  adjudge  and  declare  the  title  to  such 
streets,  alleys,  and  public  squares  in  such  per- 
sons as  are  entitled  to  the  same.  No  such 
authority  Is  or  could  be  conferred  upon  a 
dty  council,  and  a  mere  reading  of  the  char- 
ter provision  will  show  that  no  power  or 
authority  was  attempted  to  be  vested,  equiv- 
alent to  that  given  to  tbe  district  courts. 
The  statute  is  general  In  its  operation,  and 
It  was  never  Intended  that  it  should  be  re- 
I>ealed  or  Interfered  with  by  any  provision 
which  the  people  of  St.  Paul  might  incor- 
porate into  their  charter,  even  if  the  whole 
subject,  including  a  determination  of  the 
title  to  public  groimds,  streets,  and  alleys— 
purely  a  Judicial  function — could  be  delegat- 
ed to  the  city  council.  It  is  not  necessary 
for  us  to  determine  to  what  extent  the  city 
council  may  proceed  under  this  charter  pro- 
vision, and  all  that  we  decide  is  that  the  dls 
trlct  eotirt  still  has  Jurisdiction  to  vacate 
town  sites—a  power  and  authority  long  ago 
delegated  to  It  by  the  Legislature,  as  was 
held  in  Fowler  v.  Tandal,  84  Minn.  392,  87 
N.  W.  1021.  See,  alK),  Case  v.  Frey,  24  Mich. 
252. 

The  Judgment  Is  reversed,  and  the  case 
remanded,  with  instructions  to  the  court  be- 
low to  pass  upon  the  merits  of  the  applica- 
tion. 


BRBDBSON  v.  0.  A.  SMITH  LUMBBR  CO. 

(two  cases). 
(Supreme  Court  of  Minnesota.    Jan.  15,  1904.) 

4NJUHT  TO  BMPLOYfi-BVIDENCB-NBOU- 
GBNCE— CONTRIBUTORY. 

1.  Beld,  in  actions  brought  by  a  father  to  re- 
cover for  personal  injuries  received  by  his 
minor  son,  one  for  the  benefit  of  the  latter,  the 
other  on  his  own  account,  and  tried  together, 
that  the  jury  was  warranted  in  finding  from  the 
testimony  (1)  that  defendant's  negligence  was 
the  proximate  cause  of  the  injuries;  (2)  that 
the  sou  was  not  guilty  of  contributory  negli- 
gence; and  (3)  that  he  did  not  assume  the  risk. 

2.  Bdd,  further,  that  neither  of  the  verdicts, 
as  reduced  by  the  trial  court,  was  excessive. 

(Syllabus  by  the  Court.) 

Appeal  from  .  District  Court,  Hennepin 
County;  Frank  O.  Brooks,  Judge. 

Action  by  John  Bredeson,  as  father  of  Al- 
bert Bredeson,  and  by  John  Bredeson  against 
the  C.  A.  Smith  Lumber  Company.  Actions 
were  tried  together.  Verdicts  for  plaintifT. 
New  trial  ordered  unless  plaintiff  would  con- 
sent to  reduction  of  the  verdicts.  Consent 
filed,  and  defendant  appeals.    Affirmed. 

Trafford  N.  Jayne,  for  appellant  OJert- 
sen.  Rand  &  Lund,  for  respondent. 

COLLINS,  J.  Plaintiff's  son,  not  quite  18 
years  of  age,  was  injured  while  at  work  In 
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defendant's  sawmUl,  and  therenpon  the  fa- 
ther brought  two  actions  to  recover  dam- 
ages, one  on  his  own  account  and  the  other  on 
behalf  of  the  son.  These  actions  were  tried 
together,  and  the  verdicts  were  In  favor  of 
the  plalntUI;  in  the  first  case  mentioned  for 
$S00,  and  In  the  second  for  $3,500.  Defend- 
ant then  moved  for  Judgment  in  its  favor 
notwithstanding  these  verdicts,  or  for  a  new 
trial  In  each  case,  and  thereupon  the  court 
below  ordered  that  new  trials  be  had  un- 
less the  plalntifF  should  consent  to  a  reduc- 
tion to  (300  and  $2,500,  respectively.  Ck)n- 
sent  was  filed,  and  thereupon  defendants  ap- 
pealed. 

The  yonng  man  had  worked  about  the 
mill  for  more  than  one  month.  Seventeen 
days  before  the  day  of  the  accident  he  had 
been  set  at  work  taking  boards  from  an 
edger  and  placing  them  on  a  trimmer.  He 
stood  at  the  end  of  the  edger  in  a  space  prac- 
tically three  by  four  feet  On  his  right,  as 
be  stood  to  receive  the  boards,  and  within 
easy  reach,  was  one  end  of  the  trimmer,  and 
in  it,  about  2  feet  from  the  other  end,  was  a 
SO-lnch  circular  saw,  partly  protected,  which 
extended  about  one-half  its  diameter,  above 
the  trimmer  table,  and  was  used  to  cut  off 
or  trim  the  ends  of  boards  after  they  had 
passed  through  the  edger  and  along  the  trim- 
mer table.  Just  In  the  rear,  a  little  over  four 
feet  from  the  end  of  the  edger,  was  a  hole 
in  the  floor,  through  which  the  d6bris  from 
the  circular  saw  fell  to  the  floor  below. 
There  was  no  fence  or  other  protection  about 
this  hole,  and,  while  there  was  a  slide  or 
chute  for  the  debris  extending  down  on  one 
side  from  the  trimmer  to  the  hole,  the  latter 
was  practically  unguarded.  While  at  work 
handling  the  boards,  one  of  unusual  length 
came  through  the  edger,  catching  the  young 
man  in  the  side,  because  of  its  length,  push- 
ing him  to  the  rear,  one  of  his  feet  going 
into  the  hole.  He  fell  backwards  and  to- 
wards the  trimmer,  and  In  trying  to  save  him- 
self his  wrist  was  caught  upon  the  saw,  and 
the  injuries  in  question  resulted. 

1.  The  defendant  may  not  have  been  guilty 
of  negligence  in  omitting  to  guard  the  saw, 
but  surely  the  Jury  was  Justlfled  in  flndlng 
it  negligent  as  to  the  hole  into  which  the 
young  man  slipped.  It  was  a  dangerous 
place,  especially  to  men  engaged  in  receiving 
boards  of  various  lengths  from  the  edger— 
work  which  made  it  necessary  that  they  step 
backwards,  more  or  less,  depending  on  the 
length  of  the  board  in  hand.  Such  an  aper- 
ture In  the  floor  could  easily  have  been 
fenced  or  otherwise  guarded,  and  Gen.  St 
1884,  I  2248,  merely  declarative  of  the  com- 
mon law,  applies  to  Just  such  cases.  It  was 
defendant's  duty  to  protect  its  employes 
from  the  imminent  danger  of  falling  or  step- 
ping into  the  hole  in  the  floor  while  at  work. 
In  case  of  accident  In  such  a  place  the  mas- 
ter is  liable  to  an  injured  employe,  although 
he  could  not  reasonably  have  anticipated  an 
injury  in  the  predae  way  it  actually  hap- 


pened. Christlanson  v.  Compo  Board  Oo, 
83  Minn.  25,  85  N.  W.  826.  85  Am.  St  Bqi. 
44a 

2.  It  is  argued  in  behalf  of  the  appellanti 
that  the  young  man  was  himself  guilty  «t 
contributory  negligence  as  a  matter  of  law, 
and  for  that  reason  the  orders  made  by  tlie 
court  below  should  be  reversed.  It  is  possi- 
ble that  he  might  have  escaped  being  caugkt 
by  the  board  by  stepping  on  one  side  tbereot 
as  it  came  through  the  edger,  but  it  does 
not  follow  from  this  that  lie  can  be  held 
to  have  contributed  to  his  Injury.  Tbe 
boards  were  coming  through  the  edger  verr 
rapidly  and  just  as  fast  as  they  could  b« 
handled,  and,  while  measurements  might 
show  that  there  was  plenty  of  room  on  e^ 
ther  side  of  the  moving  board  for  blm  to  oc- 
cupy, we  must  bear  in  mind  that  we  ar« 
not  to  determine  the  question  of  hla  contribu- 
tory negligence  by  actual  measurements  o'. 
the  space  he  might  have  occupied,  or  the 
time  he  had  to  get  out  of  the  way.  The  test 
to  be  applied  Is  that  of  ordinary  care,  and 
this  is  not  measured  by  Inches  or  mmutes; 
and  young  Bredeson's  youth  and  lack  of  ex- 
perience may  aTso  be  taken  into  considera- 
tion when  paslsng  upon  this  question  of 
negligence.  It  may  be  observed  here  that  ht 
was  unlnstructed,  so  far  as  the  record  shows, 
in  regard  to  the  manner  In  which  he  should 
perform  his  duties,  nor  was  he  advised  of 
the  danger  that  might  come  to  him  while  so 
performing  them.  We  are  of  the  opliiIoD 
that  the  court  properly  submitted  the  ques- 
tion of  the  plaintHTs  contributory  negligence 
to  the  Jury. 

8.  It  is  claimed  on  the  part  of  the  appel- 
lant that  the  young  man  assumed  the  risk, 
because,  from  the  testimony,  it  conclnsively 
appeared  that  be  knew  of  the  close  proxim- 
ity of  the  saw,  knew  tliat  it  was  unguarded, 
knew  of  the  hole  in  the  floor  and  tliat  it  way 
without  protection.  This  case,  on  the  facts, 
is  very  much  like  that  of  Cbristianaon  v. 
Compo  Board  Co.,  supra.  There  the  plain- 
tiff was  injured  by  falling  upon  a  saw.  He 
was  not  operating  that  particular  saw,  but 
was  at  work  at  another,  not  far  distant.  In 
this  case  Bredeson  was  not  working  with  the 
trimmer  saw,  but  was  employed  at  the  edger 
taking  away  the  boards  as  they  came  througti 
that  machine,  and  transferring  them  to  tlie 
trimmer.  As  was  said  in  the  Christlanson 
Ob  se,  if  he  had  been  injured  while  operating 
the  saw  on  which  he  was  injured,  it  would 
be  a  serious  question  whether  he  had  not 
assumed  the  risk  of  using  it  in  its  unguard- 
ed condition.  Other  language  used  in  that 
cas^  is  stricUy  applicable  here,  as  follows: 
"To  charge  him  with  the  assumption  of  any 
risk  incident  to  the  condition  of  the  saw 
which  injured  him,  it  is  not  sufficient  that 
he  knew  its  condition,  unless  he  also  knew, 
or  In  the  exercise  of  ordinary  prudence  ought 
to  have  known  and  appreciated,  the  rlaks  to 
which  the  condition  of  the  saw  exposed  hin 
In  doing  the  act  be  was  doing  when  be  was 
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Injured.    The  evidence  Is  far  from  concluslTe 
ttiat  the  plaintiff  did  bo  know  and  appreciate 
tlie  rlak  of  Injuiy  from  the  unguarded  saw 
In.   doing  the  acts  he  was  doing  when  In- 
jured.   This  qoeBtlon,  aa  well  as  others  we 
lutve  considered,  was  one  of  fact,  and  they 
~were  all  fairly  and  clearly  submitted  to  tbe 
Jury,  and  the  verdict  thereon  cannot  be  di»> 
turbed."     In  arrlylng  at  this  conclusion,  we 
bave  assumed,  although  it  was  not  admit* 
ted  by  platatUTs  counsel,  and  was  possibly 
put  in  Issue  by  the  testimony,  tliat  young 
Bredeson  knew  of  the  condition  of  tbe  saw, 
that  It  •was  practically  unguarded,  that  he 
also  knew  of  the  bole  In  the  floor,  and  that 
It  was  onfenoed;  but,  notwithstanding  this 
assumption,  we   are  of    the    opinion    that 
trbetber  be  assumed  tbe  risk  or  not  was  a 
question  tor  the  Jury,  and  Its  conclusion  can- 
not be  set  aside. 

4.  Counsel  Insists  that  the  verdict  In  each 
case  was  ezcessive,  and  for  tfiat  reason  de- 
fendants should  be  gnranted  a  new  trial.    Ac- 
cording to  the  testimony,  which  was  undis- 
puted, tbe  circular  saw  cut  half  way  across 
the  young  man's  wrist,  and  at  the  time  of 
the  trial,  one  year  later,  he  could  not  use  the 
second,  tUrd,  or  fourth  fingers  of  his  right 
hand,  two  of  them  being  stiff,  and  up  to 
this  time  be  bad  not  been  able  to  do  any 
work   with   the   injured   hand.     While  the 
verdicts  are  large,  even  as  reduced,  we  can- 
not say  as  a  matter  of  law  that  either  Is  so 
excessive  as  to  require  us  to  interfere.    Tbe 
very  capable  trial  court  heard  the  testimony 
concerning  the  injury  and  saw  the  fingers, 
hand,  and  wrist    It  reduced  the  verdict  In 
favor  of  the  son  more  than  26  per  cent.,  and 
we  cannot  say  that  the  court  was  in  error 
when  it  declined  to  still  farther  reduce.    As 
to  the  verdict  In  favor  of  tbe  father,  re- 
duced 40  per  cent,  it  must  not  be  forgotten 
that  Mr.  Bredeson  was  entitled  to  the  serv- 
ices of  the  son  up  to  the  time  of  his  majority, 
nearly  four   years   subsequent  to  the   time 
of  the  accident     This  verdict,  as  reduced, 
was  not  excessive. 
Orders  appealed  from  affirmed. 


STATE  V.  EVENSON. 
(Supreme  Court  of  Iowa.    Jan.  12,  1904.) 

ASSAULT  WITH  INTBSNT  TO  DO  GREAT  BODILT 

HABU— RIGHT  OF  SELF-DEFEINSBI— 

INSTRUCTIONS. 

1.  Defendant,  who  was  chared  with  an  as- 
sault with  Intent  to  do  great  bodily  harm,  com- 
mitted Id  defense  ot  himself  and  his  brotner  in 
opposing  citizens  who  were  .  endeavoring  to 
driTe  them  and  their  companions  ont  of  a  town 
for  disorderly  condnct  in  the  streets,  was  not 
boand  to  retreat  when  threatened  with  an  as- 
sanlt,  bat  was  entitled  to  repel  force  with  force, 
so  long  as  he  nsed  only  snch  force  as  was  nec- 
essary, and  it  was  error  to  instruct  that,  if  de- 
fendant and  his  party  had  a  reasonable  op- 
portnni^  to  leave  the  scene  in  safety,  and  avoid 

f  1.  8m  Assault  and   Battery,  voL  i.  Cent   Dig. 


a  conflict  with  the  town  people  when  they 
threatened  force,  they  should  have  taken  that 
course  and  avoided  a  conflict. 

Ai^eal  from  District  Court,  Worth  County; 
Clifford  P.  Smith,  Judge. 

The  defendant  was  indicted  for  an  assault 
with  Intent  to  inflict  great  bodily  Injury.  Ha 
was  found  guilty  of  assault  and  battery,  and 
from  the  Judgment  entered  on  tbe  verdict  be 
appeals.    Reversed. 

Blythe,  Markley  &  Rule  and  Cliggltt,  Rule 
&  Keeler,  for  appellant  Charles  W.  Mollan, 
Atty.  Gen.,  for  the  State. 

BISHOP,  J.  On  tbe  evening  of  December 
16,  1902,  the  defendant  his  brother,  and  two 
other  young  men  were  together  on  a  side 
street  of  the  town  of  Joice,  In  Worth  county. 
They  had  been  drinking  intoxicating  liquor, 
had  indulged  la  much  profane  and  obscene 
language,  and  there  had  been  some  flghting 
between  them.  After  the  flght  was  over, 
they  moved  to  the  main  street  of  tbe  town, 
where  they  stopped  in  front  of  a  store.  Here 
they  continued  their  loud  and  boisterous  talk, 
tbe  same  being  more  or  less  Interspersed  with 
profanity.  In  this  situation  a  crowd  of  about 
a  dozen  citizens  appeared  on  tbe  scene,  arm- 
ed with  horsewhips,  and  some  one  of  them . 
announced  to  defendant  and  his  companions 
tliat  they  would  give  them  five  minutes  to 
get  ont  of  town.  The  defendant  responded 
that  'if  they  did  not  leave  blm  alone  he 
would  lay  some  one  cold."  The  citizens  at 
once  began  using  their  whips  on  defendant 
and  his  companions,  and  when  the  whips 
were  used  up  they  resorted  to  their  fists,  one 
of  the  number  also  making  use  of  a  piece  of 
board.  Defendant  and  bis  companions  were 
forced  back  up  the  street  by  the  onslaught 
made  upon  them,  defending  themselves  mean- 
while by  the  use  of  their  fists.  As  they  pass- 
ed a  platform  scale  standing  on  the  sidewalk, 
defendant  took  therefrom  the  weight  hanger, 
and,  swinging  it  around  hia  head,  told  tbe 
crowd  to  keep  back.  At  this  Juncture  one 
of  the  citizens,  named  Bilatad,  seized  the 
brother  of  defendant  about  the  body,  and  the 
two  began  to  struggle,  when  defendant  step- 
ped up  and  struck  Bilstad  with  the  hanger, 
the  blow  being  sufficient  to  fell  Bilstad  to 
the  walk. 

Tbe  court,  on  its  own  motion,  gave  an  In- 
struction to  the  Jury  as  follows:  "The  In- 
habitants of  Joice  had  no  right  to  drive  the 
defendant  and  his  party  out  of  town  by  tbe 
use  of  force  merely  because  they  were  fight- 
ing or  using  bad  language  in  the  streets.  If 
the  defendant  and  his  party  had  committed 
or  were  committing  any  public  offense,  the 
remedy  which  the  law  gave  the  Inhabitants 
of  Joice  was  to  arrest  them,  and  take  them 
before  a  magistrate,  or  complain  t»  a  magis- 
trate or  peace  officer.  On  the  other  hand.  If 
tbe  defendant  and  his  party  had  a  reasonable 
opportunity  to  leave  the  scene  in  safety  and 
avoid  a  conflict  with  the  town  people  when 
they  approached  with  whips  and  tbnM*<"><»i 
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Uie  use  of  force,  then  the  defendant  and  hla 
party  shonld  have  taken  that  course,  and 
avoided  a  conflict  But  If  the  town  people 
assailed  the  defendant  and  his  party  so  that 
they  had  no  reasonable  opportunity,  after 
their  Intentions  were  known,  to  retire  or  re- 
treat In  safety,  then  they  bad  the  right  to 
meet  force  with  force,  and  defend  themselyes 
as  In  the  case  of  any  other  assault"  This 
instruction  Is  complained  of  as  error,  the 
contention  of  counsel  for  appellant  being  that 
under  the  law  the  defendant  when  threaten- 
ed with  an  assault  and  battery,  was  not 
bound  to  retreat  but  might  stand  his  ground, 
and  repel  force  with  force,  so  long  as  be 
used  only  such  force  as  was  necessary.  We 
think  the  doctrine  thus  contended  for  is 
sound.  The  defendant  was  rightfully  on  the 
streets  of  Joice,  subject  only  to  a  lawful  ar- 
rest for  any  violation  of  law  on  his  part 
The  instruction  rightly  holds  that  the  citizens 
by  whom  defendant  was  attacked  had  no 
right  to  either  order  him  to  leave  town  or  to 
make  an  assault  upon  him  with  Intent  to 
inflict  punishment  upon  his  refusal  to  comply 
with  their  demands.  And  this  is  true  with- 
out reference  to  the  ofTensiveness  of  the  pre- 
vious condnct  of  defendant  or  those  with 
whom  he  was  associated.  The  law  makes 
provision  for  the  punishment  of  those  who 
violate  any  of  its  provisions,  and  the  only 
right  of  the  citizen  was  to  Invoke  the  process 
of  the  law  in  behalf  of  decency  and  good 
order.  As  applied  to  circumstances  such  at 
this  record  discloses,  we  do  not  understand 
it  to  be  the  law  that  one  thus  made  the  sub- 
ject of  attack  is  bound  to  retreat  if  there  be 
time  and  opportunity  to  do  so.  In  State  v. 
Goering,  106  Iowa,  636,  77  N.  W.  327,  we  said: 
"The  rule  is  elementary  that  one  unlawfully 
assaulted  may  In  self-protection  repel  force 
with  force.  The  extent  to  which  he  may  go 
is  to  be  measured  by  the  charact^  of  the 
assault  but  the  right  as  we  have  stated  it 
exists  under  any  and  all  circumstances."  In 
that  case  the  defendant  was  being  tried  for 
an  assault  and  self-defense  was  urged  In 
Justification.  In  the  course  of  an  Instruction 
the  trial  court  told  the  Jury,  In  substance, 
that  the  defendant  had  no  right  to  defend 
himself  unless  it  reasonably  appeared  to  him 
that  his  life  was  in  danger,  or  that  he  was 
likely  to  snfTer  great  bodily  harm  from  the 
assault  made  upon  him.  This  was  held  to 
be  error,  and  we  are  content  with  the  hold- 
ing. In  effect  the  language  of  the  Instruc- 
tion condemned  was  equivalent  to  saying  to 
the  Jury  that  when  one  Is  assaulted,  and  the 
character  thereof  does  not  Involve  life  or 
great  bodily  Injury,  the  person  assaulted.  If 
he  does  not  choose  to  stand  and  submit  to  a 
battery,  must  retreat  if  any  way  Is  open  to 
him.  Such  is  not  the  law.  See,  also,  Gal- 
lagher V.  State,  8  Minn.  270;  Com.  v.  Drum, 
58  Pa.  21;  State  t.  BarUett  (Mo.  Sup.)  71  S. 
W.  148.  S9  Ix  R.  A.  766;  State  v.  King.  104 
Iowa,  724,  74  N.  W.  691;  McClain's  Crlm. 
Law.   We  do  not  overlook  the  many  cases 


wherein  it  Is  held  that  one  may  not,  under 
the  plea  of  self-defense.  Justify  the  taking  of 
human  life,  if  it  reasonably  appears  that  the 
same  could  have  been  avoided  by  making  use 
of  an  avenue  of  escape  open  to  him.  But  the 
principle  thus  declared  upon  has  no  applica- 
tion to  a  case  where,  as  in  the  case  at  bar. 
one  is  wrongfully  assaulted,  and  repels  force 
by  the  use  of  like  force.  In  the  one  case  the 
law  regards  the  liberty  of  the  citizen  to  come 
and  go  as  he  pleases  without  molestation, 
save  at  the  hands  of  the  law,  as  the  thing 
paramount  In  the  other  case  the  law  re- 
gards the  temporary  deprivation  of  tbe  exer- 
cise of  personal  liberty  on  the  part  of  one 
citizen  as  of  less  importance  tlian  is  the 
life  of  another  citizen,  and  this  even  though 
the  latter  Is  for  the  moment  engaged  in  mak- 
ing an  nnlawtul  assault  upon  the  former. 
Hence  the  Injunction  that  a  person  asBanlted 
must  retreat,  if  he  can  do  so  in  reasonable 
safety,  before  resorting  to  the  extreme  meas- 
ure of  taking  the  life  of  his  assailant 

Conceding,  therefore,  that  the  provocation 
tor  the  assault  upoh  defendant  was  great 
still,  being  wrongful,  and  the  defendant  hav- 
ing the  right  to  resist  in  defense  of  hunself 
and  of  his  brother,  it  follows  that  the  instroe- 
tlon  given  cannot  be  upheld. 

The  Judgment  Is  reversed,  and  the  canaa 
remanded  for  a  new  trial.    Reversed. 


STATE  V.  BIRKBT. 
(Supreme  Court  of  Iowa.     Jan.  IS,  1904.) 

PROSKCOTION  FOR  LARCENY— EVIDENCE  OF 
GOOD  CHARACTER— INSTRUCTIONS. 
XiA  prosecDtion  for  larceny  of  a  team  of 
horses  was  defended  on  the  groand  that  ac- 
cused hired  the  same  in  good  faith,  and  that 
afterwards  he  became  Intoxicated  and  dispos- 
ed of  them  without  felonious  intent.  He  offer- 
ed testimony  as  to  his  cliaracter  for  integrity. 
In  charging  the  jury  the  court  stated  that  good 
character  was  not  a  defense  when  a  crime  has 
in  fact  been  committed,  bat  that  where  it  was 
shown  it  was  proper  to  be  considered  in  deter- 
mining whether  a  person  bearing  snch  charac- 
ter wonld  be  likely  to  c<»umit  the  crime  in  qne»- 
tion,  and  might  be.  sufflcient  in  a  donbtfnl  case 
to  turn  the  scale  in  his  favor.  Beld,  that  this 
instruction  was  at  variance  with  the  tme  ralb 
which  requires  good  character  to  be  considered 
without  reference  to  the  apparently  conclusiT* 
•r  inconclusive  character  of  the  other  evideDOL 

Appeal  from  District  Court  £^mont  Coun- 
ty;  A.  B.  Thomell,  Judge. 

Indictment  and  conviction  npon  charge  of 
larceny.    Defendant  appeals.    Reversed. 

W.  B.  Mitchell,  for  appellant  C.  W.  Mnl- 
lan,  Atty.  Gen.,  and  C.  A.  Van  Vleck,  Asst 
Atty.  Gen.,  for  the  State. 

W£LA.yER,  J.  The  larceny  alleged  was  of 
a  team  of  horses.  The  defense  was  to  tbe 
effect  that  appellant  hired  the  horsea  from 
tbe  owner  in  good  faith,  and  without  any 
Intent  to  appropriate  them  to  hla  own  use, 

f  1.  See  Crlmliua  Law,  vol.  14.  Cent.  Dis.  H  M, 
18i2. 
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but  after  receiving  tbem  Into  bU  possesBlon 
became  greatly  Intoxicated,  and  disposed  of 
them  without  felonious  Intent  Among  oth- 
er things  In  support  of  his  defensey  appellant 
offered  witnesses  who  testified  they  had  long 
been  acquainted  with  him,  and  that  prior  to 
this  transaction  be  had  borne  a  good  char- 
acter for  integrity  and  honesty.  In  charging 
the  Jury  upon  this  feature  of  the  case  the 
court  gave  the  following  Instruction:  "Par. 
11.  Evidence  has  been  introduced  to  show 
that  prior  to  the  transaction  in  question  the 
defendant's  general  reputation  for  honesty 
and  integrity  was  good  in  the  community  in 
wbicl)  he  lived.  Now,  good  character  Is  not 
a  defense  to  crime  when  a  crime  has  In 
fact  been  committed.  But  where  good  char- 
acter is  shown  it  is  proper  to  be  considered 
In  determining  whether  a  person  bearing 
such  a  character  would  be  likely  to  commit 
the  crime  In  question,  and  might  be  suffi- 
ciont  In  a  doubtful  case  to  turn  the  scale  In 
favor  of  the  defendant."  To  the  giving  of 
this  instruction  appellant  excepts,  and  as- 
signs error  thereon.  Under  the  rule  hereto- 
fore adopted  and  quite  frequently  followed 
by  this  court,  this  instruction  cannot  be  ap- 
proved. It  is  true  that  in  some  other  states 
the  doctrine  of  this  Instruction  obtains,  and 
evidence  of  good  character  is  allowed  little 
or  no  weight,  except  in  cases  of  a  doubtful 
or  inconcluslye  character.  But  after  exam- 
ining these  precedents  we  have  distinctly  de- 
clined to  follow  them.  State  v.  Northrop,  48 
Iowa,  583,  30  Am.  Rep.  408;  State  v.  Hom- 
ing, 49  Iowa,  168;  State  v.  Jones,  52  Iowa, 
150.  2  N.  W.  lOCO;  State  v.  Wolf,  112  Iowa, 
361,  84  N.  W.  536.  See,  also,  Oreenl.  Ev.  { 
25.  In  State  v.  Gustafson,  50  Iowa,  104,  the 
true  rule  is  said  to  be  that  in  passing  upon 
the  guilt  or  innocence  of  the  accused  proof 
of  good  character  constitutes  an  ingredient 
to  be  considered  by  the  Jury  without  refer- 
ence to  the  apparently  conclusive  or  incon- 
clusive character  of  the  other  evidence,  and 
It  is  for  the  Jury  to  determine  what  weight 
such  evidence  of  character  shall  have  with 
them.  The  instruction  under  consideration 
appears  to  be  clearly  at  variance  with  this 
rule,  and  prejudicial  to  the  defense. 

Other  exceptions  urged  are  not  well  talien, 
or  are  of  a  character  not  likely  to  arise  on 
retrial. 

For  the  error  in  the  Instruction  referred 
to  the  Judgment  below  must  be  reversed,  and 
cause  remanded  for  new  trial.    Reversed. 


STATE  T.  H0RT5IAN. 
(Snpreme  Court  of  Iowa.     Jan.  18,  1904.) 

CRIMINAL    LAW-PI.RAS— WITH  DRAW  AL— STAT- 
UTES—INQUEST— EFKECT. 

1.  Code.  §  5.337,  providioK  that  at  any  time 
before  judement  the  ronrt  "may"  permit  a 
plea  of  fniilty  to  be  withdr.iwn,  and  other  plea 
or  pleas  substituted,  is  mandatory. 

T  1.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  I  633. 


2.  Where,  in  a  prosecution  for  murder,  after 
entry  of  a  plea  of  guilty  the  court  instituted 
an  inquest  before  fixmg  the  punishment  which 
the  court  was  required  by  Code,  §  4728,  to  im- 

Eose  under  such  circumstances,  and,  after 
earing  evidence,  the  court  announced  that  the 
circumstances  were  such  that  the  defendant 
should  be  punished  with  death,  but  fixed  a 
date  three  days  in  advance  for  the  pronouncing 
of  jadgment,  the  hearing  of  such  inquest  did 
not  constitute  a  trial;  and  defendant  was 
therefore  authorized,  at  any  time  before  jadg- 
ment intended  for  record  was  passed,  to  ap- 
ply to  change  his  plea  to  not  guilty,  as  author- 
ized by  section  5337. 

Appeal  from  District  Court,  Cherokee  Coun- 
ty; Geo.  W.  Wakefield,  Judge. 

The  defendant  was  Indicted  by  the  grand 
Jury  of  Cherokee  county,  charged  with  the 
crime  of  murder  In  the  first  degree.  After 
a  demurrer  to  the  indictment  had  been  over- 
ruled, the  defendant  entered  his  plea  of  not 
guilty.  Thereafter,  and  in  open  court,  he 
withdrew  the  plea  so  entered,  and  entered  a 
plea  of  "Guilty  of  the  homicide  charged  In 
the  indictment."  Evidence  was  taken  by  the 
court  relative  to  the  circumstances  connect- 
ed with  the  commission  of  the  crime  alleged, 
at  the  close  of  which  the  court  announced 
that  the  circumstances  were  such  that  the 
defendant  should  be  punished  with  death, 
and  the  court  thereupon  fixed  a  time  three 
days  later  for  pronouncing  Judgment.  On  the 
day  before  the  time  thus  fixed  for  pronoun- 
cing Judgment,  the  defendant  appeared  in 
open  court  and  filed  a  withdrawal  of  his  plea 
of  guilty,  as  follows:  "Comes  now  the  de- 
fendant, Harry  Hortman,  and,  before  the 
time  fixed  for  pronouncing  judgment  herein, 
asks  the  court  that  he  may  withdraw  bis 
plea  of  'Guilty  of  the  homicide  charged  in 
the  indictment,'  heretofore  entered  herein, 
and  the  said  defendant,  Harry  Hortman,  now, 
in  open  court,  withdraws  his  said  plea  of 
'Guilty  of  the  homicide  charged  In  the  In- 
dictment,' and  enters  his  plea  of  not  guilty." 
On  tlie  day  fixed  for  Judgment  the  court  over- 
ruled such  application  of  defendant  to  change 
his  ])lea,  and,  upon  the  plea  of  guilty  as  here- 
tofore entered,  judgment  in  form  was  enter- 
ed that  he  be  puni-shed  with  death.  In  the 
manner  by  law  provided.  From  such  Judg- 
ment, the  defendant  appeals.    Reversed. 

Wm.  Mulvaney  and  C.  H.  Lewis,  for  appel- 
lant.  C.  W.  Mullan  and  C.  A.  Van  Vleck,  for 
the  State. 

BISnOP,  J,  The  Judgment  from  which 
this  appeal  is  taken  is  a.s.viiiled  in  argument 
by  the  learned  counsel  for  appellunt  upon  sev- 
eral grounds;  the  principal  one  being  that, 
under  tlie  law  of  this  state,  the  defendant 
had  the  absolute  right,  at  any  time  before 
Judgment  was  formally  pronounced,  to  with- 
draw his  plea  of  guilty,  and  substitute  there- 
for a  plea  of  not  guilty,  and  accordingly  that 
the  court  erred  in  refusing  to  permit  him  to 
make  and  have  recorded  the  substitution  of 
pleas  as  demanded  by  him.  The  conten- 
tion of  counsel  is  predicated  upon  the  provi- 
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Bions  of  section  5337  of  the  Code,  and  former 
holdings  of  this  court  In  cases  wherein  code 
ptOTlslons  identical  with  section  5337  of  the 
present  Ck)de  haye  been  under  consideration, 
and  the  meaning  and  intent  of  the  legislation 
as  therein  expressed  construed  and  declared. 
Section  5337  provides  as  follows:  "At  any  time 
before  Judgment  the  court  may  permit  the 
plea  of  guilty  to  be  withdrawn,  and  other 
plea  or  pleas  substituted."  An  examination 
will  disclose  that  the  provision  quoted  ap- 
peared In  the  Code  of  1851,  and  was  re-en- 
acted as  a  part  of  each  of  the  subsequent 
Codes.  The  contention  of  counsel  for  appel- 
lant. In  particular,  is  that  the  provision  of  the 
Code  quoted  must  be  construed  as  manda- 
tory In  character,  and  not  as  permissive, 
merely;  that  is,  that  It  was  the  Intent  of  the 
lawmaking  power  to  provide  for  an  absolute 
right.  In  respect  of  a  change  of  plea,  pend- 
ing judgment  on  the  part  of  persons  char- 
ged with  crime,  and  not  simply  to  confide  to 
trial  courts  discretionary  power  in  respect  of 
such  subject-matter.  To  adopt  the  construc- 
tion thus  contended  for,  it  is  necessary,  of 
course,  to  give  the  word  "may,"  as  it  ap- 
pears In  the  statute,  a  meaning  equivalent 
to  the  meaning  of  ttie  word  "must,"  In  its 
ordinary  acceptation.  That  this  may  be  done 
In  proper  cases  is  too  well  settled  to  require 
any  special  citation  of  authorities.  Indeed, 
express  authority  therefor  can  be  found  in 
the  statute:  "Words  and  phrases  shall  be 
construed  according  to  the  context  and  the 
approved  usage  of  the  language;  but  tech- 
nical words  and  phrases,  and  such  others  as 
may  have  acquired  a  peculiar  and  appropriate 
meaning  in  law,  shall  be  construed  according 
to  such  meaning."  But  this  rule  i*  not  to 
be  observed  when  "such  construction  would 
be  Inconsistent  with  the  manifest  intent  of 
the  General  Assembly,  or  repugnant  to  the 
context  of  the  statute."  Code,  {  48.  What- 
ever might  be  the  view  taken  by  the  court, 
as  now  constituted,  tf  the  question  were 
one  of  first  impression,  we  think  we  are  ful- 
ly committed  to  the  construction  as  contend- 
ed for  by  appellant,  and  that  the  doctrine 
of  stare  decisis  must  be  held  to  apply.  A 
review  of  our  cases  will,  we  think,  make 
the  point  clear,  and  justify  the  conclusion 
thus  reached.  In  State  v.  Kraft,  10  Iowa, 
830,  the  prosecution  of  the  defendant  was 
begun  before  a  justice  of  the  peace.  He 
pleaded  guilty,  and  there  was  a  judgment  of 
fine  and  imprisonment,  from  which  judgment 
be  appealed  to  the  district  court  In  the  lat- 
ter court  he  asked  leave  to  withdraw  his 
plea  of  guilty,  which  the  court  refused,  and 
at  once  Imposed  upon  him  a  judgement  identi- 
cal with  that  Imposed  by  the  justice.  Under 
the  law  as  It  then  stood,  appeals  from  justices 
of  the  peace  were  required  to  be  docketed 
in  the  district  court,  and  "the  cause  when 
thus  appealed  should  stand  for  trial,  as  an 
Isaae  of  fact  on  an  Indictment,"  etc.  In  oth- 
er words,  a  case  on  appeal  stood  upon  precise- 
ly tbe  same  footing  as  though  the  prosecu- 


tion had  been  begun  In  tbe  district  court: 
the  only  difference— and  that  an  immaterial 
one  for  the  purposes  of  present  consideration 
—being  th&t  in  the  one  case  an  issue  was  pre- 
sented by  an  information  and  a  plea  thereto, 
and  in  the  other  case  an  issue  was  presented 
by  an  Indictment  and  a  plea  thereto.  "The 
law,  as  we  construe  it,  places  the  accused 
in  each  class  of  cases  upon  the  same  footing.'* 
It  was  held  that  the  statute  then  In  force, 
identical  with  section  5337  of  tbe  present 
Code,  secured  to  the  defendant  the  right  to 
withdraw  a  plea  of  guilty  and  substitute 
therefor  a  different  one,  and  that  this  right 
was  not  limited  to  cases  originating  in  the 
district  court  The  judgment  was  accord- 
ingly reversed.  We  have  thus  analyzed  tiie 
case  at  some  length  for  the  reason  that  the 
Attorney  General  has  given  expression  in 
his  argument  to  some  doubt  with  respect  to 
the  authoritative  bearing  thereof.  Tbe  ques- 
tion came  up  again  In  State  v.  Oehlshlager. 
38  Iowa,  297.  That  case  originated  in  tbe 
district  court,  and  the  defendant  bad  plead 
guilty  to  an  indictment  Subsequently,  and 
before  judgment,  the  defendant  asked  leave 
to  withdraw  his  plea  of  guilty  and  snbstitnte 
therefor  the  plea  of  not  guilty.  Leave  was 
refused,  and  judgment  was  pronounced  on 
the  plea  of  guilty.  In  the  opinion  the  court 
makes  reference  to  the  holding  in  State  v. 
Kntt,  and  upon  authority  thereof  tbe  Judg- 
ment was  reversed.  It  is  worthy  of  note  in 
this  connection  that  In  tbe  Oehlshlager  Case 
the  Attorney  General  made  the  point  that 
the  language  employed  In  tbe  Kraft  Case  was 
mere  dictum,  and  the  case  should  not,  there- 
fore, be  regarded  as  an  authority.  Tbe  court 
refused  to  adopt  such  view,  and  pains  were 
taken  to  point  out  at  some  length  tbe  reason 
upon  which  It  based  its  holding.  It  may  also 
be  noted  that  in  that  case  the  Attorney  Gen- 
eral urged  upon  the  court  that  the  Kraft  Case 
should  be  overruled.  This  the  court  answer- 
ed by  saying  that  it  was  content  with  die 
construction  of  the  statute  as  thus  previous- 
ly announced.  In  State  v.  Farlee,  74  Iowa. 
451,  38  N.  W.  156,  the  material  facts  were 
identical  with  those  presented  by  the  case 
of  State  V.  Eraft,  supra,  and  the  court  de- 
clines to  disturb  the  holding  as  made  to 
that  case.  In  the  course  of  the  opinion  It  Is 
said:  "It  is  well  understood  that  we  do  not 
disturb  rules  of  practice  established  by  the 
decisions  of  this  court;  especially  where  they 
have  presumably  had  the  acquiescence  of  the 
lawmaking  power,  and  been  followed  by  this 
court  and  the  lower  courts  for  a  lifetime. 
The  decision  in  State  v.  Kraft  was  made 
twenty-eight  years  ago." 

We  do  not  understand  that  in  passing  upon 
tbe  application  in  the  Instant  case,  the  trial 
court  entertained  doubts  concerning  tbe  au- 
thoritative character  of  the  holdings  In  the 
cases  to  which  we  have  just  made  reference. 
The  views  of  the  court,  expressed  at  the 
time  of  the  ruling,  are  incorporated  In  the 
abstract  before  us;  and  therefrom  we  gather 
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the  thought  of  the  oonrt  to  taaye  been  that 
tlie  bearing  had  subsequent  to  the  plea  of 
Sulltj,  to  enable  the  court  to  fix  upon  the 
penalty— death    or   Imprisonment    for    life— 
'wblch  should  characterize  the  Judgment,  was. 
In    legal    contemplation,    a   trial,    following 
-v^blcta  no  change  in  plea  should  be  allowed. 
We  cannot  admit  of  soundness  in  the  view 
thus  taken.    There  was  no  Issue  before  the 
court  to  try,  and  hence  there  could  be  no 
trial.    The  indictment  presented  the  charge 
against  the  defendant,  and  by  his  plea  he  had 
admitted  the  truth  of  each  and  every  allega- 
tion thereof.    There  was  nothing  left  to  do 
but  to  pronounce  judgment  at  the  time  that 
may  be  fixed  therefor.    It  is  provided  by  stat- 
ute (Code,  I  4728)  that,  in  cases  of  murder  in 
the  first  degree,  the  Jury,  If  tried  to  a  Jury 
upon  a  plea  of  not  guilty,  shall  determine 
whether  the  defendant  shall  be  punished  by 
death  or  by  Imprisonment  for  life;    if  the 
defendant  pleads  guilty,  the  character  of  the 
punishment  shall  be  determined  by  the  court 
The  statute  does  not  prescribe  in  what  man- 
ner the  court  shall  proceed  to  advise  Itself, 
nor  does  it  define  the  character  of  the  infor- 
mation upon  which  the  court  may  act,  or 
limit  the  sources  thereof.    The  determina- 
tion of  the  question  is  with  the  court,  and  the 
court  alone.    That  it  is  eminently  proper  in 
such  cases  to  take  the  evidence  of  witnesses 
who   have   knowledge  of   the  occurrence   is 
readily  conceded,  but  there  is  no  requirement 
that  this  be  done.    The  court  may  act  upon 
any  Information  coming  to  it  from  any  soiurce 
that  satisfies  its  conscience  and  Its  sense  of 
duty.    Moreover,  the  statute  says  that  the 
plea  may  be  withdrawn  at  any  time  before 
Judgment     It  Is  the  time  of  Judgment  there- 
fore, that  governs,  and  not  the  conclusion 
of  any  hearing  which  the  court  may  Institute 
in  order  that  the  pathway  of  its  duty  lead- 
ing up  to  Judgment  may  be  made  clear. 

The  contention  is  earnestly  made  by  the 
Attorney  General  that  the  application  of  de- 
fendant to  withdraw  Ills  plea  came  too  late; 
that,  in  all  essential  respects.  Judgment  at 
the  time  thereof  had  already  been  pronoun- 
ced. With  this  contention  we  cannot  agree. 
We  may  concede  that  an  application  of  the 
character  in  question  comes  too  late  after 
Judgment  has  been  pronounced.  Such  Is  the 
effect  of  our  holding  in  State  v.  Buck,  69 
Iowa,  382,  13  N.  W.  842.  But  In  the  Instant 
case  no  Judgment  had  been  pronounced.  At 
the  close  of  the  hearing,  the  court,  aa  it 
appears,  did  give  expression  to  the  condn- 
sion  reached  as  to  the  character  of  the  pun- 
ishment that  should  be  litfllcted,  but  at  such 
time  the  court  made  no  order  intended  for 
record  aa  a  Judgment  On  the  contrary,  an 
order  was  made  fixing  a  time  three  days  in 
the  future  at  which  Judgment  should  be  pro- 
nounced and  entered  of  record.  As  ai^lled 
to  a'  criminal  case,  a  Judgment  is  the  formal 
and  final  pronouncement  of  the  court  by 
which  the  prosecution  is  brought  to  an  end; 
leaving  nothing  to  be  done  save  to  carry 


such  Judgment  Into  execution,  'In  case  there 
has  been  a  conviction. 

Being  satisfied  that,  upon  the  one  ground 
of  error  to  which  we  have  given  considera- 
tion, the  Judgment  must  be  reversed,  we  do 
not  consider  other  questions  made  In  argu- 
ment as  none  thereof  can  arise  in  connec- 
tion with  any  future  proceedings  In  the  case. 

Reversed. 


8TATB  T.  TTLBR. 
(Supreme  Court  of  Iowa.    Jan.  IS,  1904.) 

CRIMINAL  LAW  —  HOMICIDE  —  QRAND  JURT  — 
PERSONS  PRESENT— ASSISTANT  COUNTT  AT- 
TORNET  —  INDICTMENT  —  VARIANCE  —  MO- 
TION TO  QUASH  —  JURORS  —  CHAIXBNOB8— 
WAIVER  —  DEFENSE  —  NSW  TRIALr-MISCON- 
DUCT  OF  JURY— PROOF. 

1.  In  a  prosecution  for  murder  in  the  first 
degree,  evidence  reviewed,  and  tuid  suffldent 
to  require  the  submission  of  defendant's  guilt 
to  the  jury. 

2.  Where,  after  a  charge  against  defendant 
for  murder  had  been  submitted  to  the  grand 
jury,  the  county  attorney  was  UDavoidably  ab- 
sent much  of  the  time,  bnt  he  supervised  the 
investigation,  and  signed  the  indictment  it  was 
no  ground  for  quashing  the  same  that  at  his 
recommendation  the  court  appointed  another 
member  of  the  bar  to  assist'  in  the  prosecution, 
and  to  appear  before  the  grand  jury,  and  that 
such  appomtee  so  appeared  and  examined  wit- 
nesses before  the  grand  jury,  though  such  ap- 
pointment before  indictment  found,  was  not 
anthorized  by  Code,  {  80S. 

3.  Under  Code,  i  5319,  allowing  a  motion  to 
set  aside  an  Indictment  to  be  made  before  plea 
on  one  of  the  grounds  specified,  a  motion  to 
quash  an  indictment  after  plea  cannot  be  en- 
tertained. 

4.  A  challenge  to  a  juror  for  cause  cannot  be 
reviewed  on  appeal  where  defendant  waived 
one  of  his  peremptory  challenges. 

5.  In  a  prosecution  for  homicide  allei;ed  to 
have  been  committed  with  a  club,  the  introdnc- 
tiou  of  a  dub,  found  near  the  body,  was  not 
prejudicial  to  accused,  though  it  was  not  Iden- 
tified as  the  one  with  which  the  offense  was 
committed,  and  there  was  no  evidence  of  blood 
stains  on  it 

6.  Where  an  indictment  for  murder  charged 
that  defendant,  with  a  spedfic  Intent  to  kill 
and  murder,  did  strike  deceased,  etc.,  the  fact 
that  the  proof  tended  to  show  that  defendant's 
intent  was  to  rob,  and  not  to  murder,  did  not 
create  a  variance. 

7.  Where  an  indictment  for  murder  charged 
that  defendant  lay  in  wait  to  attack  deceased, 
such  allegation  was  sustained  by  proof  that  de- 
fendant was  "standing"  with  a  dub  prepared 
to  strike  deceased. 

8.  An  affidavit  of  one  of  defendant's  attor- 
neys, based  entirely  on  alleged  statements  of  a 
juror  tending  to  show  misconduct  was  bear- 
say,  and  insufficient  to  establish  the  charge  on 
a  motion  for  a  new  trial. 

Appeal  from  District  Court,  Jasper  Gouu: 
ty;  W.  G.  Clements,  Judge. 

The  defendant  was  con'vlcted  of  murder 
In  the  first  degree,  and  appeals.    Affirmed. 

Woodson  &  Brown  and  C.  O.  McLain,  for 
appellant  Chas.  W.  Mullan,  Atty.  Gen.,  and 
Chas.  A.  Van  Vleck,  Asst  Atty.  Gen.,  for  the 
Stote. 

T  >.  Sm  IndiotBMBt  •■*  IBlorinstioit,  vaL  K.  Cent 
Dig.  I  471. 
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LADD,  7.  Somebody  assanlted  Dr.  B.  M.  | 
t'allor  on  one  of  the  streets  of  Newton  at 
about  11  o'clock  p.  m.,  September  11,  1901. 
He  was  found  soon  afterwards.  In  a  belplesa 
condition,  near  tbe  lumber  yard  of  Jasper 
&  Son,  about  150  yards  south  of  tbe  Chicago, 
Rock  Island  &  Pacific  Railroad  Depot,  and 
died  at  5  o'clock  the  following  morning. 
When  found  he  was  In  a  semiconscious  con- 
dition, with  several  marks  of  violence  on  bis 
head,  his  right  eye  swollen,  discolored,  and 
slightly  bleeding,  and  also  bleeding  at  the 
nose  and  mouth.  There  was  also  a  bruise 
over  the  right  temple  extending  back  some 
four  or  five  inches,  and  over  an  inch  In 
width,  within  which  was  a  wound  or  lacera- 
tion about  two  Inches  above  the  ear.  The 
physicians  agreed  that  the  blow  causing  this 
bruise  might  have  been  caused  by  a  club 
Introduced  in  evidence.  This  club  was  seen 
near  deceased  before  liis  removal  to  a  house 
near  by,  and  was  picked  up,  with  a  dollar, 
a  dime,  and  a  nickel,  near  where  be  lay, 
about  a  half  hour  afterwards.  His  watch 
had  been  taken,  but  a  portion  of  the  chain 
was  still  attached  to  his  vest  His  trouser 
pockets  were  turned  wrong  side  out.  He 
had  left  a  patient's  house,  where  he  had 
looked  at  his  watch  to  ascertain  the  time, 
a  few  minutes  before,  and  was  last  seen  go- 
ing in  the  direction  of  the  place  where  found. 
The  evidence  tended  to  show  that  a  fair  was 
in  progress  at  Newton;  that  defendant  was 
seen  loitering  about  the  depot  in  tbe  after- 
noon of  September  lltb;  that  be  was  seen 
at  Jasper  &  Son's  lumber  yard  at  five  min- 
utes after  0  o'clock  on  the  evening  in  ques- 
tion, and  closely  watching  the  witness  when 
passing.  Another  witness  saw  the  accused 
between  half  past  10  and  11  o'clock  about 
SO  or  40  feet  north  of  tbe  northeast  comer 
of  the  lumber  shed,  with  a  club  3^  or  4 
feet  long  and  as  thick  as  the  arm  in  bis 
hand.  As  tbe  witness  passed,  defendant 
stepped  out  on  the  sidewalk  behind  him.  He 
was  also  seen  in  Newton  the  following  day 
at  about  2  o'clock  in  tbe  afternoon.  Some 
time  afterwards,  in  a  conversation  with  two 
miners  in  Des  Moines,  he  stated  that  be 
was  at  the  fair,  and  then  added  that  a  man 
bad  been  murdered  at  Newton  for  his  watch 
and  money,  and  be  wanted  to  get  away  from 
there,  and  did  not  want  to  be  strung  up.  for 
nothing.  About  the  middle  of  September  be 
showed  Mattle  Frazier,  at  tlie  Klondike  coal 
mines,  near  Des  Moines,  a  gold  watch,  with 
Dr.  Pallor's  name  on  tbe  inside,  fully  identi- 
fied as  tbat  of  deceased,  and  asked  her  to 
keep  it  for  him,  advising  her  tbat.  be  had 
won  It  at  a  game  of  craps  at  Colfax.  She  de- 
clined, and  left  it  with  a  Mrs.  Walker,  who 
deposited  it  with  her  son-in-law  for  safe- 
keeping. At  tbe  instance  of  Mrs.  Walker 
this  man  surrendered  It  to  tbe  officers  some 
time  in  October.  We  have  set  out  the  evi- 
dence which  is  undisputed,  and  without  oth- 
er explanation,  as  the  best  response  to  ap- 
pellant's contention  that  It  does  not  sustain 


the  verdict    It  was  snfflelent  to  carry  tte 
case  to  tbe  jury. 

2.  After  the  cause  bad  been  submitted  t» 
the  gniand  Jury,  E.  J.  Salmon  was  appointed 
by  the  court,  upon  the  recommendation  of 
the  county  attorney,  to  assist  in  tbe  proaecn- 
tlon,  and  "fully  authorized  to  appear  before 
the  grand  Jury  and  in  tbe  court  as  sneh 
assistant  prosecutor."  In  pursuance  of  thli 
appointment  "he  was  present  before  the 
grand  Jury  during  tbe  Investigation  of  tlie 
case  against  defendant,  and  took  part  in 
the  proceedings  by  examining  a  nnmt>er  of 
witnesses,"  but  was  there  at  no  time  or  la 
any  way  that  would  have  been  improper 
on  the  part  of  tbe  county  attorney.  Tbe 
statute  makes  it  a  ground  for'  setting  aitide 
the  indictment  "when  any  person  other  than 
the  grand  Jurors  were  present  before  the 
grand  Jury  during  the  investigation  of  tbe 
charge,  except  as  required  or  permitted  by 
law"  (section  5319,  Code);  and  tbe  d^endast 
moved  to  tiave  this  done  because  of  Salmon's 
appearance  before  tbe  grand  Jury.  Section 
,803  of  the  Code  authorizes  the  county  attor- 
ney, with  tbe  approval  of  tbe  court,  to  ap- 
point an  assistant  to  aid  him  in  the  trial. 
Prior  to  tbe  return  of  tbe  indictment  bow- 
ever,  there  was  no  case  for  trial,  nothing 
to  plead  or  answer  to,  no  issue  Joined.  State 
V.  Addison,  2  S.  O.  356.  This  section  does 
not  seem  broad  enough  to  authorize  tbe  se- 
lection of  an  assistant  before  tbe  grand  Jmy. 
But  prior  to  the  enactment  of  any  statute 
on  the  subject  tills  court  declared  that  tbe 
district  court  possessed  tbe  inherent  power  to 
appoint  counsel,  in  absence  of  tbe  prosecut- 
ing attorney,  to  appear  before  tbat  body  and 
represent  tbe  state  at  trials  in  bis  place  and 
stead;  saying:  "It  is  a  part  of  its  [the 
court's]  inherent  power,  necessary  for  its 
own  protection  and  existence,  essential  to  the 
administration  of  Justice  and  tbe  enforce- 
ment of  tbe  law,  finding  Its  support  In  the 
same  reasoning  which  authorizes  a  conrt  to 
punish  for  contempt  to  appoint  mlnistraial 
or  police  offlcets  to  carry  out  Its  mandates, 
and  other  similar  acts."  The  same  view  was 
expressed  in  Dukes  v.  State,  11  Ind.  557,  71 
Am.  Dec.  370,  and  Mitchell  v.  State,  22  Ga. 
211,  68  Am.  Dec.  493.  With  tbe  prosecutor 
present,  the  right  to  assistance  has  been  vin- 
dicated by  a  long  line  of  decisions.  State  v. 
Montgomery,  65  Iowa,  483,  22  N.  W.  639; 
State  V.  Fitzgerald,  49  Iowa,  260.  81  Am. 
Rep.  148;  State  v.  Ormiston,  66  Iowa,  143. 
23  N.  W.  370;  State  v.  Shreves,  81  Iowa, 
615,  47  N.  W.  899;  State  v.  Crafton,  88  Iowa. 
109,  56  N.  W.  257.  In  State  v.  Sbinner,  76 
Iowa,  147,  40  N.  W.  144,  the  rule  is  broadly 
Stated  tbat  "in  a  proper  case  tbe  court  may 
permit  an  attorney  to  assist  in  the  prosecu- 
tion of  an  indictment  virithout  regard  to  tlie 
offense  charged,  even  though  be  be  not  em- 
ployed by  the  supervisors,  and  Is  not  d^uty 
of  the  county  attorney."  The  people  do  not, 
by  the  election  of  a  prosecuting  attorney, 
surrender  tbe  right  to  employ  other  adequate 
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leans  for  the  prosecution  of  criminals,  nor 
Yow  that  other  counsel  will  not  be  employ- 
d  whenever  the  occasion  demands  such  a 
onrse.  To  deny  such  right  might  often 
>nd  to  the  defeat  of  public  Justice.  In  the 
arensic  contest  the  defendant  Is  at  liberty 
i  engage  such  assistance  as  he  may  choose, 
nd  the  state  should  be  In  a  situation  to 
ope  with  the  forces  opposed  with  something 
ke  equality  In  professional  ability  and  ex- 
erience.  The  ground  for  these  conclusions 
rill  be  found  somewhat  elaborated  in  Tull 
.  State,  88  Ind.  238;  State  t.  Wilson,  24 
Can.  189,  36  Am.  Rep.  257;  People  v.  Black- 
rell,  27  Cal.  65;  Edwards  y.  State,  47  Mlss^ 
SI.  The  allowance  of  assistance  before  the 
rand  Jury,  when  required,  may  be  vlndlcat- 
d  on  precisely  the  same  grounds.  That  the 
lecesslty  therefor  will  seldom  arise  does  not 
iroTe  the  want  of  authority,  but  that  It 
bould  be  cautiously  exercised.  The  object 
0  be  obtained  In  any  event  Is  the  more  ef- 
ectlve  administration  of  Justice.  Attorneys 
ire  officers  of  the  court,  and  the  oath  taken 
>y  them  when  admitted  to  practice  Is  quite 
18  full  and  complete  as  that  of  the  county 
ittorney.  True,  they  execute  no  bond,  but 
fhen  acting  as  special  counsel  for  the  state 
heir  conduct  Is  subject  to  review,  and, 
ibould  it  be  unbecoming  as  an  officer  of  the 
iourt,  a  penalty  may  be  Imposed  quite  as 
levere  as  that  nominated  In  the  bond.  Ray- 
nond  v.  People  (Colo.  App.)  30  Pac.  504. 
the  presence  of  such  an  officer  before  the 
^nd  Jury  under  the  direction  of  the  court 
Uffers  radically  from  that  of  a  'stranger,  who 
s  under  no  such  restraint.  The  main  rea- 
ions  for  preserving  the  secrecy  of  the  Jury 
x>om  are  to  avoid  Information  reaching  the 
iccused  80  as  to  enable  him  to  escape  before 
irrest,  and  to  Insure  absolute  freedom  of  dis- 
mssion  and  deliberation  to  the  Jurors.  These 
Jbjects  will  not  be  Jeopardized  by  the  appear- 
mce  of  a  reputable  attorney  in  the  grand 
lury  room,  and  only  such,  it  may  be  assum- 
sd,  will  have  the  approval  of  the  court.  In 
the  instant  case  the  county  attorney  was  ab- 
sent much  of  the  time,  owing  to  the  sick- 
ness and  death  of  his  father,  but  he  seems 
to  have  supervised  the  Investigation  and 
signed  the  Indictment.  Salmon  examined 
lone.  Even  If  there  be  doubt  as  to  the  ne- 
cessity of  his  appointment  prior  to  the  return 
of  the  Indictment,  It  was  entirely  without 
prejudice  to  the  defendant  In  Bennett  t. 
State,  62  Ark.  516,  534,  86  8.  W.  947,  an  at- 
torney was  before  the  grand  Jury  by  consent 
of  the  prosecuting  attorney,  and  examined 
some  of  the  witnesses.  This  was  held  prop- 
er, as  he  was  acting  In  that  officer's  place 
and  stead.  In  Blevins  v.  State,  68  Ala.  92, 
an  attorney  went  before  the  grand  Jury  un- 
der similar  circumstances,  iind  the  defend- 
ant was  held  not  to  have  been  prejudiced, 
as  no  opinion  had  been  expressed  by  the  at- 
torney; the  court  apparently  entertaining  the 
view  that  only  the  public  prosecutor  might 
properly  appear  before  the  grand  Jury.    In 


State  T.  AddiBOB,  2  8.  0.  856,  the  attorney 
expressed  an  erroneous  opinion  of  the  law, 
and  this  was  held  to  be  such  prejudice  as 
to  require  the  Indictment  to  be  set  aside. 
See  SUte  v.  Kimball,  28  Iowa,  267;  State  t. 
Wood,  112  Iowa.  484,  84  N.  W.  503.  There 
was  no  error  In  overruling  the  motion  to  set 
aside  the  Indictment  The  defendant  at- 
tempted to  renew  the  motion  after  the  state 
had  Introduced  Its  evidence  and  rested.  It 
Is  enough  to  say  that  such  a  motion  cannot 
be  entertained  after  the  plea  has  been  en- 
tered by  defendant    Section  6319,  Code. 

S.  Complaint  is  made  of  the  overruling  the 
challenge  to  a  Juror  for  cause.  Aa  the  de- 
fendant waived  his  tenth  peremptory  chal- 
lenge, the  ruling,  if  erroneous,  does  not  ap- 
pear to  have  been  prejudicial.  State  v.  Yet 
zer,  97  Iowa,  423,  66  N.  W.  737;  Owen  v. 
Kamer  (Ky.)  29  S.  W.  437;  Territory  v.  Hart, 
7  Mont  42,  14  Pac.  768;  12  Ency.  P.  &  P. 
505.  But  it  was  correct,  as  will  appear  from 
an  examination  of  the  authorities  gathered 
In  the  first  cited  case,  and  was  not  within 
the  rule  announced  In  State  v.  CrofTord 
aowa)  96  N.  W.  889. 

4.  Error  Is  predicated  upon  the  introduc- 
tion In  evidence  of  the  club  heretofore  refer- 
red to.  It  was  not  Identified  as  that  with 
which  the  blow  was  struck,  nor  as  that  seen 
In  the  hands  of  defendant  There  was  no 
evidence  of  any  blood  stains  upon  It,  and, 
while    the   physicians    thought   the   bruise 

^Igbt  have  been  caused  by  It,  this  was  true 
of  any  number  of  like  clubs.  As  to  whether 
It  was  the  weapon  used  was  a  mere  matter 
of  conjecture.  Receiving  It  in  evidence  may 
have  been  erroneous  (People  v.  Hill  [Cal.] 
66  Pac.  443),  but  could  not  have  been  preju- 
dicial. As  said,  It  was  found  near  the  body, 
and  may  have  tended  to  some  degree  to  ex- 
plain the  situation  of  deceased  when  found. 
See  State  v.  Gray,  116  Iowa,  231,  88  N.  W. 
987. 

5.  At  the  close  of  the  state's  evidence  the 
defendant  moved  for  an  acquittal  because  of 
a  supposed  variance  between  the  indictment 
and  the  proof.  The  indictment  charged  that 
defendant  "feloniously,  willfully,  deliberate- 
ly, premeditatively,  and  of  his  malice  afore- 
thought and  by  lying  wait,  and  with  spe- 
cific intent  to  kill  and  murder,  did  strike," 
etc.,  and  it  is  claimed,  first  that  the  proof 
tended  to  show  that  the  guilty  person  was 
not  lying,  but  standing  erect  and,  second, 
that  the  Intent  of  the  assailant  was  to  rob, 
and  not  murder.  The  last  point  is  disposed 
of  by  State  v.  Johnson.  72  Iowa,  393,  34  N. 
W.  177.  "Lying  in  wait"  means  hiding  in 
ambush  or  concealment  State  v.  Cross,  68 
Iowa,  180,  200,  26  N.  W.  62.  It  does  not 
necessarily  refer  to  the  attitude  of  the  body, 
but  rather  to  its  location,  and  the  purpose 
of  taking  the  person  attacked  unawares.  It 
is  the  mental  poise  of  the  wild  beast  In  quest 
of  prey,  and  necessarily  implies  malice,  pre- 
meditation, deliberation,  and  the  willful  in- 
tent   If  the  accused,  armed  with  a  club. 
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wai  hiding  in  the  darkness  with  the  purpose 
of  assaulting  Fallor  when  unaware  of  dan- 
ger, he  was,  though  standing,  technically 
"lying  In  wait" 

6.  One  ground  for  motion  of  new  trial  was 
misconduct  of  one  of  the  jurors.  It  was  sup- 
ported by  an  affidavit  of  one  of  the  defend- 
ant's attorneys,  based  entirely  upon  the  al- 
leged statements  of  the  juror.  This  was 
clearly  hearsay,  and  did  not  establish  the 
charge.  State  v.  Qnlnton,  59  Iowa,  362,  IS 
N.  W.  328.  The  two  Instructions  on  rea- 
sonable doubt,  when  read  together,  obviated 
the  criticism  In  State  v.  Collins,  20  Iowa,  85, 
and  fairly  embodied  the  suggestions  contain- 
ed In  that  opinion.  But  see  Spies  v.  People, 
122  111.  1,  12  N.  E.  865,  986,  IT  N.  E.  898, 
S  Am.  St.  Rep.  320,  and  Nevling  v.  Com.,  98 
Pa.  322,  where  the  use  of  the  expression 
criticised  has  been  approved. 

We  discover  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  Is  affirmed. 


BEEBB  et  al.  t.  MAGOTJN,  County  Treas- 
urer, et  al. 

(Supreme  Court  of  Iowa.    Jan.  12,  1904.) 

CONSTITUTIONAL  LAW— DDE  PROCESS  OF  LAW 
— DRAINAGE  DITCH  ASSESSMENT. 

1.  Code,  S  1940,  relative  to  the  construction 
of  drainage  ditches,  etc.,  provides  for  written 
notice  to  be  served  on  the  owner  of  each  tracU 
through  or  abutting  upon  which  the  proposea 
improvement  is  to  be  located.  Section  1946 
provides  that  the  auditor  shall  appoint  three 
persons,  who  shall  classify,  as  "dry,"  "low," 
"wet,"  or  "swamp,"  all  the  land  benefited  by 
the  improvement,  and  shall  make  an  ecioitable 
apportionment  of  the  cost  of  construction  and 
damages  assessed,  which  apportionment  shall 
be  assessed  amonf;  the  owners  of  the  land 
along  or  in  the  vicinity  of  the  Improvement, 
and  to  be  benefited  thereby,  in  proportion  to 
the  benefit  to  eadi,  and  levied  and  collected  in 
the  same  manner  as  other  taxes.  Beld,  that 
in  providing  for  the  assessment  of  land  in  the 
vicinity,  while  providing  for  notice  only  to 
landowners  abutting  on  the  improvement,  the 
statute  violated  the  constitutional  inhibition 
azainst  taking  property  without  due  process 
of  law. 

Appeal  from  District  Court,  Woodbury 
County;  Wm.  Hutchinson,  Judge. 

Action  to  enjoin  the  collection  of  taxes 
levied  in  payment  for  the  excavation  of  a 
ditch.  On  hearing,  the  petition  was  dismiss- 
ed, and  the  plaintiffs  appeal.     Reversed. 

J.  S.  Lothrop,  for  appellants.  Shaw,  Sims 
&  Kuebnle  and  P.  A.  Sawyer,  for  appellees. 


LiADD,  J.  By  proceedings  somewhat  Ir- 
regular, but  in  substantial  conformity  with 
sections  1839  to  1951,  hicluslve,  of  the  Code, 
a  ditch  was  located,  "commencing  at  or  near 
a  clump  of  trees  growing  near  the  center  of 
B.  E.  V4  of  section  15,  Tp.  86,  R.  45  west,  to 
Woodbury  county,  and  running  thence  in  a 
southeast  direction  to  the  south  line  of  Wood- 
bury county,  at  or  near  the  center  of  the 


sonOi  line  of  section  35  In  said  township  and 
range."  From  there  on  It  extended  into  Uo- 
nona  county.  Appropriate  orders  were  made 
by  the  board  of  supervisors,  the  contracts  (or 
the  excavation  lei;  and,  as  we  nnderstasil 
much  of  the  work  had  been  done  before  this 
suit  was  begun.  "All  the  land  benefited  bj 
the  location  and  construction  of  the  impmrc- 
ment"  was  divided  into  the  classes  "dty," 
'low,"  "wet,"  and  "swamp":  and  the  ap- 
praisers reported  that  they  bad  made  "^d 
equitable  apportionment  of  the  cost,  ezpenso, 
cost  of  construction,  fees,  and  damages  as- 
sessed for  tlie  construction  of  any  sncb  Im- 
provement •  •  •  among  the  owners  of 
the  land  along  or  in  the  vicinity  of  such  im- 
provement, and  to  be  benefited  thereby,  la 
proportion  to  the  benefit  to  each  of  tbem." 
Such  proportional  amount  was  duly  levied  bj 
the  board  of  supervisors  against  the  respec- 
tive tracts  of  land  thought  to  have  been  ben- 
efited. Section  1946,  Code.  The  ditch  did  not 
run  through  the  land  of  the  plaintiffs,  nor 
did  their  lands  abut  thereon.  Their  landa 
were  at  considerable  distance  from  the  ditch, 
though  probably  not  wholly  without  benefit 
from  Its  construction.  These  owners  nerer 
received  notice  of  any  of  the  proceedings,  and 
were  not  apprised  of  the  levy  of  the  ap- 
portlonate  share  of  the  necessary  outlay  tm- 
til  long  after  the  time  fixed  for  taking  an  ap- 
peal from  the  assessment  to  the  district  conrt 
provided  for  by  section  1947  had  expired. 
Nor  do  the  statutes  require  any  notice,  gave 
"on  the  owner  of  each  tract  of  land  through 
or  abutting  upon  which"  the  proposed  im- 
provement Is  to  be  made.  The  primary  pur- 
pose of  this  notice  Is  to  enable  tbem  to  make 
claim  for  damages  which  may  be  occasioned 
by  the  construction  of  the  ditch.  Whether  !t 
will  also  serve  as  notice  that  the  cost,  etc., 
will  be  apportioned,  and  in  part  levied  against 
their  lands,  is  not  now  for  determination. 
The  extent  of  appella/it's  contention  is  that 
in  so  far  as  the  statutes  authorize  the  assess- 
ment and  levy  of  taxes  against  lands  through 
which  the  ditch  does  not  run,  and  which  6a 
not  abut  upon  it.  they  are  in  conflict  with  the 
provision  of  the  state  Oonstltntion  prohibit- 
ing deprivation  of  property  withont  due  pro- 
cess of  law.  By  "due' process  of  law,"  in  a 
case  like  this.  Is  meant  "notice  and  an  oi^o^ 
ttmlty  of  being  heard,"  and  the  necessity 
therefor,  as  prerequisite  to  the  taking  of  pri- 
vate property  by  taxation,  is  unlfonnally 
recognized.  The  subject  received  thoughtful 
consideration  In  Gatch  v.  City  of  Des  Mobies, 
63  Iowa,  718,  18  N.  W.  810;  and  the  coodo- 
sion  was  reached  that  "the  arbitrary  appro- 
priation of  private  property  without  notice 
and  withont  an  opportunity  for  hearing  can- 
not be  defended  upon  any  natural  principle 
of  Justice,  and  ought  not  to  be  tolerated  and 
upheld  by  the  courts,"  and  that  "In  the  o^ 
dinary  methods  of  assessment  and  valuation 
of  property  for  taxation,  whether  tot  general 
or  special  purposes,  the  authorities  are  verr 
nearly  uniform  to  the  effect  that  it  Is  neo>'^ 
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iry  to  the  validity  of  the  aasessment  that 
le  property  owner  should  bare  notice  and 
Q  opportunity  to  be  heard."  In  that  case 
:atute8  authorizing  the  assessment  of  the 
>8t  of  street  Improvements  against  abutting 
)ta  without  notice  to  the  owners,  and  wlth- 
at  affording  an  opportunity  of  being  heard, 
'ere  declared  to  be  Inimical  to  the  provisions 
r  the  Constitution.  The  question  was  again 
msldered  at  length  in  Ferry  v.  Campbell, 
10  Iowa,  200,  81  N.  W.  604,  60  L.  R.  A.  92, 
here  statutes  Imposing  an  Inheritance  tax 
ere  declared  subject  to  the  same  infirmity, 
^ceptlons  there  may  be  as  In  the  case  of  a 
oil  tax,  a  license  tax,  and  the  like,  where 
le  amount  to  be  exacted  is  definitely  fixed, 
nd  a  hearing  would  be  of  no  avail.  The 
mount  of  the  tax  la  not  open  to  contest  in 
ich  cases,  thongh  the  liability  for  such 
mount  may  be  and  can  be  raised  subsequeut- 
r  by  disputing  Its  collection,  or  in  an  action 
>  recover  It  when  obtained  by  duress.  Mc- 
(Ulan  V.  Anderson,  95  U.  S.  87,  24  L.  Ed. 
35,  dted  by  appellee  was  such  a  case.  See, 
Iso,  Hodge  V.  Muscatine  Co.  (Iowa)  96  N. 
V.  968.  So  where  the  amount  is  merely  the 
?sult  of  a  mathematical  calculation  the  same 
iile  obtains.  Amery  v.  City  of  Keokuk,  72 
)wa,  701,  30  N.  W.  780.  But  whatever  the 
mount  of  tax  to  be  exacted  depends  upon  the 
xerclse  of  the  judgment  and  discretion  of 
tiose  fixing  the  value  of  the  property  or  ben- 
flts  by  which  such  amount  Is  to  be  meas- 
red,  an  opitortunlty  for  correction  must  be 
fforded.  Tmstees  of  Orlswold  College  t. 
aty  of  Davenport,  6S  Iowa,  633,  22  N.  W. 
M.  "It  is  not  enough,"  aa  was  said  by  the 
k)urt  of  Appeala  In  Stuart  v.  Palmer,  74  N. 
'.  183,  80  Am.  Rep.  289,  "that  the  owners 
banco  to  have  notice,  or  that  they  may,  aa 
matter  of  favor,  have  a  hearing.  The  law 
inst  require  notice  to  them,  and  give  them 
lie  right  to  a  hearing,  and  the  opportunity  of 
eing  heard."  The  presumption  ordinarily 
revalls  that  a  hearing  would  be  advantage- 
as,  and  whenever  there  is  doubt  the  burden 
I  upon  the  party  upholding  the  tax  to  show 
le  contrary.  Auer  v.  City  of  Dubuque,  65 
iwa,  66,  22  N.  W.  914.  The  facts  of  this 
ue  bring  It  clearly  within  the  rule  exacting 
a  opportunity  of  being  heardh.  In  apportlon- 
ig  the  outlay  for  the  ditch,  the  appraisers 
lUBt  exercise  judgment  and  discretion  In  dl- 
Idlng  the  lands  drained  Into  the  four  classes, 
ccording  to  benefits,  and  In  determining  to 
'hich  class  each  tract  belongs.  If  all  land  in 
icb  class  is  to  bear  the  same  relative  bur- 
en,  then  the  ivoportlon  to  be  borne  by  that 
1  each  of  the  difterent  claases  is  to  be  de- 
trmlned  In  the  same  way.  So,  too,  if  the 
iw  be  so  oonstmed  that  the  benefits  to  each 
net  are  to  be  separately  estimated  and  as- 
issed.  The  levy  made  by  the  board  of  su- 
ervisors  thai  dejiends  not  only  upon  the  esti- 


mation of  benefits  to  be  received  by  a  particu- 
lar tract,  but  upon  the  comparison  of  the 
relative  benefits  to  the  dlCTerent  tracts  or 
classes  of  land  drained.  Indeed,  it  would  be 
dlfScult  to  imagine  a  case  In  which  the  judg- 
ment and  discretion  in  fixing  values  as  the 
basis  of  the  tax  levy  enter  more  largely. 
Such  assessments  are  universally  recognized 
as  being  peculiarly  subject  to  infirmities,  and 
provision  for  their  review  and  -  correction 
through  notice  and  an  opportunity  for  hear- 
ing at  some  time  by  some  tribunal  declared 
by  the  authorities  generally  as  essential  to 
their  validity.  Section  1947  of  the  Code 
points  out  the  mode  of  hearing,  but,  as  said, 
there  is  no  provision  whatever  for  the  service 
of  notice  upon  others  than  the  owners  of  the 
land  through  which  the  dltdi  runs,  or  abut- 
ting upon  it.  The  contention  of  appellee  that 
this  court  has  ever  declared  notice  not  essen- 
tial In  such  a  case  is  without  foundation.  In 
Yoemans  v.  Riddle,  84  Iowa,  147,  60  N.  W. 
886,  the  ditch  had  been  established  under 
statutes  prescribing  notice,  and  the  court  held 
that  reopening  or  repairing  the  same  might 
be  done,  and  the  costs  assessed,  without  oth- 
er notice  than  the  previous  construction  of 
the  ditch  and  the  law  afforded.  This,  as  we 
nndprstand  the  opinion,  was  upon  the  theory 
that  the  reopening  and  repairing  w««  con- 
templated In  the  original  construction,  and 
the  authority  exercised  then  conferred  upon 
the  board.  As  summarized  by  the  court,  "It 
is  very  plain  that  the  jurisdiction  acquired  by 
the  original  petition,  notice,  and  other  pro- 
ceedings continues,  and  that  the  duty  of  exer- 
dsing  that  jurisdiction  Is  imposed  upon  the 
board  of  supervisors."  In  this  view,  the  no- 
tice was  continuing,  and  the  owners  of  the 
land  within  the  district  created  by  the  loca- 
tion of  the  ditch  and  the  levy  of  taxes  bound 
to  avail  themselves  of  the  statutory  remedies 
without  other  Information,  the  same  as  lu  the 
case  of  the  general  taxation.  ManlfeaUy  It 
was  not  Intended  to  hold  that  notice  may  be 
entirely  dispensed  with  in  the  levy  of  special 
assessments  against  property.  In  Oliver  v. 
Monona  County  (Iowa)  90  N.  W.  510,  the  pro- 
ceedings wwe  under  the  statute  providing  for 
the  establishment  of  a  drainage  district,  and 
the  court  held  that  notice  and  an  opportunity 
to  be  heard  upon  the  question  whether  his 
land  was  properly  Included  within  the  district 
were  all  the  landowner  can  justiy  demand. 
The  statute,  In  so  far  as  it  authorizes  the  esti- 
mation of  benefits  to  lands  not  abutting  on 
a  ditch,  and  through  which  it  is  not  to  be  ex- 
cavated, and  the  levy  of  taxes  accordingly 
for  such  improvement  without  notice  to  the 
owner,  is  a  clear  and  palpable  Invasion  of 
the  fundamental ,  law  forbidding  the  taking 
of  private  property  without  due  process  of 
law. 
Reversed. 
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FARMERS'  SAV.  BANK  r.  INDEPENDENT 
SCHOOL     DIST.     OP     FARMINGTON 
(HARTRIGE  at  «I^  Interrenen). 
(Supreme  Court  ot  Iowa.    Jan.  12,  1904.) 

SCHOOIi  DISTRICTS— ISSniNO  WARRANTS  IN 
EXCESS  OP  CONSTITUTIONAL  LIMIT— BSTOP- 
PEL-BRINOINQ  IN  PARTIES— AMENDINO  AB- 
STRACT-COSTS. 

1.  Good  faith  of  the  offlcen  of  a  school  dis- 
trict in  entering  into  a  contract  for  the  erec- 
tion of  a  Bchoolhouse,  or  their  acknowledginK 
the  validity  'of  warrants  issued  therefor,  does 
not  prevent  the  district  from  interposing  to  an 
action  on  the  warrants  the  defense  that  they 
were  in  excess  of  the  constitutional  limitation, 
•r  intervening  taxpayers  from  insisting  on  such 
defense  if  the  officers  refuse  to  interpose  it. 

2.  Under  Code,  g  3468,  providing  that,  when 
the  determination  of  a  controversy  between 
the  parties  before  the  court  cannot  be  made 
without  the  presence  of  others,  it  must  order 
them  brought  in,  its  ruling  that  certain  per- 
sons were  necessary  parties  being  unquestion- 
ed, it  was  proper  for  it,  on  motion  to  dismiss 
the  petition  for  absence  of  such  parties,  to  con- 
tinne  the  case  to  have  them  brought  in  as  par- 
ties. 

3.  Appellee  will  be  taxed  with  the  costs  of 
bis  amendment  to  the  abstract,  presenting  mat- 
ters which  could  not  be  considered  on  the  ap- 
peal. 

Appeal  from  District  Oonrt,  Van  Bnren 
County;   O.  W.  Vermillion,  Judge. 

Plain  tin  brought  action  against  defendant 
to  recover  Judgment  on  certain  warrants  is- 
sued for  the  constmction  of  a  achoolhouae  of 
the  face  value  of  about  $7,000;  less  pay- 
ments made  thereon.  Hartrick  and  others, 
taxpayers  of  the  school  district,  intervened, 
alleging  that  the  warrants  were  void,  hav- 
ing been  issned  in  excess  of  the  constitution- 
al limitation  of  indebtedness,  and  that  the 
officers  of  defendant  were  unwilling  to  con- 
test the  legality  of  the  warrants.  Inter- 
veners also  alleged  that  $1,910.18  had  been 
Illegally  paid  by  the  officers  of  the  defend- 
ant to  the  plaintiff  on  the  void  warrants  in 
controversy,  and  aslied  that  plaintiff  be  re- 
quired to  pay  into  the  treasury  of  the  school 
district  the  amount  of  money  Illegally  paid 
on  such  warrants,  and  that  the  officers  ot 
the  school  district  be  enjoined  from  making 
furtlier  payments  on  such  warrants,  and 
that  they  be  declared  null  and  void.  There- 
after the  plaintitTs  action  was  dismissed,  and 
Interveners  dismissed  any  claim  against 
plaintiff  on  account  of  money  illegally  paid 
on  the  warrants,  and  the  case  came  up  for 
trial  on  issues  Joined  as  between  Interveners 
and  defendant  After  evidence  was  intro- 
duced on  the  issue  as  to  whether  the  war- 
rants were  void,  defendant  moved  that  the 
petition  of  interveners  be  dismissed  on  the 
ground  that  the  holders  of  the  warrants  in 
controversy  were  not  in  court  Thereupon 
the  trial  court  ruled  that  the  holders  of  such 
warrants  were  necessary  parties  to  an  ad- 
judication of  the  Issues  between  interveners 
and  defendant  and  ordered  that  the  case  be 
continued,  and  that  interveners  make  the 
plaintiff  bank,  as  holder  of  said  warrants, 
party  to  the  action  by  service  of  notice  of 

1 S.  Sm  Cuts,  vol.  U,  Cent.  Dig.  t  972. 


the  petition  of  Intervention;  and  tbat;  if  t!» 
Interveners  should  fall  to  make  socb  bau 
a  party,  then  the  petition  of  fnterventac 
would  be  dismissed.  A  demurrer  to  oertais 
paragraphs  of  defendant's  answ^  bad  bees  | 
interposed  by  interveners  In  tbe  ooune  of 
the  proceedings,  and  on  the  final  hearing  d»  i 
court  sustained  this  demurrer.  Xtie  defei^ 
ant  aroeals.    AiSrmed. 

W.  a  Blake,  for  appellant.  Wberiy  k 
Walker,  for  appellee  Intervenera. 

McCLAIN,  J.  The  demurrer  to  certaia 
paragraphs  of  defendant's  ai&wer  setting  os^t 
facts  tending  to  show  the  good  faith  of  tbe 
officers  of  defendant  in  entering  into  tde 
contract  for  the  erection  of  tbe  schoolbc;  -se. 
and  also  facts  which  would  estop  the  de- 
fendant from  Interposing  the  defense  thst 
the  warrants  are  void,  was  properly  sus- 
tained. It  seems  unnecessary  to  dte  au- 
thorities to  the  effect  that  good  faith  on  the 
part  of  the  defendant's  officers,  or  their  ac- 
tion in  acknowledging  the  validltr  of  tb» 
warrants,  would  not  prevent  the  defendant 
coriMration  from  interposing  the  defense  t!iat 
the  warrants  were  in  excess  of  tbe  constitT}- 
tional  limitation,  nor  prevent  tbe  Interveners 
from  Insisting  on  their  invalidity  If  the  a& 
cers  of  the  defendant  refuse  to  interpose  that 
defense.  The  ruling  of  the  trial  court  that 
the  holders  of  the  warrants  were  necessary 
parties  to  an  adjudication  of  the  qne?tioa 
whether  the  defendant  should  be  enjoia's) 
from  recognizing  their  validity  has  not  beea 
appealed  from  by  Interveners,  and  therefore 
that  question  is  not  now  before  ns.  We  are 
required  simply  to  decide  whether.  In  vlev 
of  the  ruling  that  the  holders  of  the  warrants 
were  necessa'ry  parties,  the  court  erred  In 
refusing  to  dismiss  the  petition  of  Interren- 
tion  on  that  ground,  and  in  continuing  tbe 
case  for  the  purpose  of  having  tbe  holders 
brought  in  as  parties.  By  Code,  i  3468,  it  is 
provided  that  when  the  determination  of  a 
controversy  between  the  parties  before  the 
court  cannot  be  made  without  the  presence 
of  other  parties  it  must  order  them  to  be 
brought  In.  Therefore  when,  at  the  dose  ctf 
the  trial  of  the  issues  between  intervenen 
and  defendant  the  defendant  moved  that 
tbe  petition  be  dismissed  for  want  of  proper 
parties,  the  court  was  required  to  direct  as 
it  did,  that  the  necessary  parties  be  brought 
Into  the  case. 

A  motion  of  appellant  to  tax  to  appellee 
the  costs  of  his  amendment  to  the  abstract 
for  the  reason  that  the  matter  therein  set 
forth  is  wholly  unnecessary  for  the  deter- 
mination of  the  appeal,  and  that  appellanft 
abstract  sufficiently  presents  tbe  record,  ha* 
been  submitted  with  the  case.  An  exam- 
ination of  the  amendment  leads  to  the  con- 
clusion that  it  presents  matters  which  could 
not  have  been  considered  on  this  appeal,  and 
the  motion  is  therefore  sustained. 

The  rulings  of  the  trial  court  complained 
Of  by  appellant  are  afDrmed. 
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BUOB  T.  INCORPORATED  TOWN   OF 
BLDON. 

(Supreme  Court  of  Iowa.    Jan.  12,  1904.) 

AHAOKS  —  PORSONAL  INJURIBS  —  KX0BS8ITB 
RKCOVERT— PUTXJRB  PAIN  AND  SUFFERINQ— 
EXPERT  BVIDBNCB  —  HTPOTHBTICAI.  QUBB- 
TION— COMPLAINT  OF  PRESENT  PAIN  AND 
SUFFERINQ— ADMISSIBILITY  OF  EVIDENCE 

1.  Where  plaintiff,  previonsl^  a  strong  and 
ealthy  woman,  was  seriously  injured  and  con- 
ned to  her  bed  (or  two  weeks^  part  of  which 
me  she  was  under  a  physician's  care,  and 
as  afflicted  with  pains  from  that  time  until 
le  trial,  covering  about  a  year,  her  disability 
iDdering  her  unable  to  perform  many  custom- 
ry  household  duties,  a  recovery  of  $676  is  not 
leessive. 

2.  An  instiruction  in  a  personal  injury  case 
uthorizing  a  recovery  for  future  pain  and  suf- 
Ting  is  not  improper,  where  there  is  evidence 
lat  plaintiff  had  suffered  severe  pain  to  the 
me  of  trial,  and  had  not  then  fully  recovered, 
lough  the  pain  was  caused  by  a  physical  con- 
ition  which  she  had  not  pleaded,  but  which 
Hdence  admitted  without  objection  showed 
light  have  resulted  from  the  accident. 

3.  A  hypothetical  question  which  embraces  a 
lir  summary  of  the  facts  which  plaintiff's 
ridence  tends  to  prove  is  not  objectionable. 

4.  Svidence  of  plaintitTs  complaints  of  pre>- 
it  pain  and  suffering  is  admissible  In  a  per- 
inal  injury  action. 

Appeal  from  District  Court,  Wapello  Conn- 
'-.  P.  W.  Blchelberger,  Judge. 
Action  to  recover  for  personal  Injuries  caus- 
1  by  a  defective  sidewalk.  There  was  a 
idgment  for  the  plaintiff,  and  the  defendant 
ppeals.    Affirmed. 

E.  K.  Daugherty,  for  appellant  Fallen  A 
yres  and  Jaquea  &  Jaques,  for  appellee. 

SHERWIN,  J.  The  Jury  gave  the  plaintiff 
>T5,  and  the  appellant  contends  that  the 
mount  Is  excessive.  We  do  not  think  so. 
he  plaintiff  was  certainly  seriously  injured, 
id  confined  to  her  bed  for  two  weeks  there- 
!ter,  a  part  of  which  time  she  was  under  tlie 
ire  of  a  physician.  Before  receiving  the  in- 
iry,  she  was  a  strong,  healthy  woman,  entire- 
'  free  from  the  aches  and  pains  which  after- 
ards  afflicted  her,  and  which  continued  from 
le  time  of  the  injury  up  to  the  trial— a  period 
'  a  year.  Her  disability  was  also  such  tbat 
le  was  onable  to  perform  many  of  the  usual 
)nsehold  duties  which  she  bad  theretofore 
:tended  to. 

An  instruction  was  given  authorizing  a  re- 
>very  for  future  pain  and  suffering,  and  this 
complained  of.  The  evidence  tended,  at 
ast,  to  show  that  the  plaintiff  had  suffered 
>vere  pain  right  up  to  the  time  of  the  trial, 
3d  that  she  had  not  then  fully  recovered  from 
le  injury.  Under  such  circumstances,  the 
istrnction  was  clearly  correct,  and  there  was 
ridence  supporting  It.  The  fact  that  the 
lin  may  have  been  caused  by  a  physical  con- 
Itlon  which  was  not  specifically  pleaded 
'ould  not  change  this  result,  becatise  such 
byslcal  condition  was  shown,  without  objec- 
on,  to  have  been  the  possible  result  of  the 

T  4.  Sm  Damages,  vol.  15,  Cent  Dig.  ;  485. 


fall  on  the  defendant's  walk.  It  is  a  familiar 
rule  that.  If  a  case  is  mutually  tried  on  a 
theory  unsupported  by  the  pleadings,  objec- 
tion cannot  thereafter  be  heard. 

The  hypothetical  question  to'  Dr.  Box  was 
a  fair  summary  of  the  facts  which  the  plain- 
tiff's  evidence  tended  to  prove,  and  it  was  not 
necessary  to  embody  more  therein;  hence 
there  was  no  error  in  overruling  the  defend- 
ant's objection  thereto.  Bever  v.  Spangler, 
93  Iowa,  676,  61  N.  W.  1072;  Klrsher  v.  Klrsh- 
er  (Iowa)  94  N.  W.  846. 

Several  witnesses  were  permitted  to  testify 
to  the  plaintiff's  complaints  of  present  pain 
and  suffering,  extending  up  to  the  time  of  the 
trial.  There  was  no  error  In  this  ruling. 
Complaints  of  present  pain  and  suffering  are 
competent  Their  weight  is  for  the  Jury. 
Keyes  v.  Cedar  Falls,  107  Iowa,  609,  78  N. 
W.  227;  Rupp  t.  Howard,  114  Iowa,  6S,  86 
N.  W.  88. 

We  find  no  err<w,  and  the  Judgment  is  af- 
firmed. 


STATE  T.  TRUSTY. 
(Supreme  Oonrt  of  Iowa.    Jan.  12.  1904.) 

RAPE- INDICTMBNT  — DUPLICITT  —  ELECTION 
BETWEEN  COUNTS— TRIAL-OPENINQ  STATB- 
MBNT— BVIDENCD-INSTRaCTIONS  —  DEFENSE 
OF  DRUNKENNESS—REVIEW  ON  APPEAL. 

1.  Apparently  to  meet  the  evidence  in  the 
case,  an  indictment  for  rape  was  made  in  two 
counts;  the  first  charging  a  rape  committed  .on 
a  child  under  15,  and  the  second  on  the  same 
person,  who  was  said  to  be  naturally  imbecile, 
and  so  weak  of  mind  as  not  to  understand  the 
nature  of  the  act.    Held  not  objectionable. 

2.  A  motion  to  require  the  state  to  elect  on 
which  count  of  an  indictment  for  rape  it  would 
proceed  was  properly  overruled;  tnere  being 
two  separate  sections  of  the  Code  relating  to 
the  offense,  under  the  first  of  which  defendant 
was  guilty  if  he  carnally  knew  a  child  under 
15,  and  under  the  second  of  which  he  was 
guilty  if  he  had  carnal  knowledge  of  an  idiot; 
the  crime  being  rape  in  either  case,  and  the 
indictment  charging  an  offense  under  each  sec- 
tion. 

3.  As  soon  as  the  prosecuting  attorney,  in 
his  opening  statement,  received  an  intimation 
from  the  court  that  the  matter  he  was  stating 
would  not  be  admitted,  he  made  no  further 
mention  of  it.  Held,  that  no  complaint  could 
be  made  thereof  on  appeal,  where  he  acted  in 
good  faith,  believing  the  evidence  admissible. 

4.  It  is  no  objection  to  the  evidence  of  a  wit- 
ness for  the  state  as  to  matters  of  which  de- 
fendant had  been  given  notice  that  they  oc- 
curred at  another  time  and  place  from  that 
stated  in  the  notice. 

6.  Defendant  cannot  complain  of  testimony 
brought  out  on  cross-examination  of  a  witness 
for  tiie  state. 

6.  In  a  prosecution  for  rape  of  a  female  un- 
der the  age  of  consent  or  of  an  idiot  or  imbe- 
cile, evidence  as  to  defendant  having  had  con- 
nection with  her  prior  to  the  time  charged  is 
admissible. 

7.  In  a  prosecution  for  the  rape  of  a  female 
under  the  age  of  consent,  her  mother  testified 
directly  to  her  age,  and  there  was  nothing  to 
show  that  either  her  grandfather  or  uncle  was 
dead  or  could  not  be  produced  aa  a  witness: 
and  hence  defendant  was  properly  not  allowed 

f  t.  See  Rape,  vol.  4Z,  Cent  Dig.  {!  59,  63. 
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to  testify  as  to  wlwt  rach  relAtivea  had  udd 
about  her  age. 

8.  In  a  prosecntion  for  rape  of  a  child  under 
the  age  of  16,  her  mother  testified  to  her  age; 

SiTing  it  as  15  on  November  10,  1000.  In  t«- 
nttal  the  state  ottered  the  certified  copy  of  a 
petition  by  the  witness  in  a  foreign  conrt,  in 
which  she  stated  that  the  girl  was  0  years  old 
on  March  16,  1806.  It  was  objected  that  It 
was  not  under  oath,  that  she  was  not  a  party 
to  the  proceedings,  and  that  the  Constitution 
forbade  such  erldence.  Beld  that,  as  it  was 
offered  in  rebuttal  and  for  impeaching  pur- 
poses, there  was  no  error  In  its  admission. 

9.  There  was  no  reversible  error  in  a  refusal 
to  give  an  instruction  that  the  accusation  of 
rape  was  easily  made,  and  met  with  difficulty, 
where  the  jury  were  otherwise  fully  and  prop- 
erly instructed. 

10.  Ignoring  in  a  prosecution  for  rape  the 
quMtion  of  defendant's  drunkenness  cannot  be 
complained  of  on  appeal,  where  an  instruction 
rdaang  thereto  was  not  reonested,  and  It  is 
aiiparent  from  the  evidence  that  defendant  did 
not  rely  en  such  condition. 

Appeal  from  District  Court  Wtamebago 
County;  J.  F.  Clyde,  Judge. 

Defendant  was  Indicted  for  the  crime  of 
rape,  committed,  aa  is  alleged,  upon  bis  step- 
daughter. He  was  convicted  of  the  crime 
charged,  and  sentenced  to  the  penitentiary  for 
the  term  of  20  years.  This  appeal  is  from  the 
judgment  pronounced  against  him.    A£9rmed. 

0.  A.  Nelson  and  Tom  H.  Mllner,  for  ap- 
pellant Chas.  W.  Mullan,  Atty.  Gen.,  and 
Chas.  A.  Van  Vleck,  Asst  Atty.  Oen.,  for  the 
State. 


DEEMER,  O,  J.  This  Is  the  second  time 
this  case  has  been  before  us.  The  opinion  oq 
the  first  appeal  will  be  found  In  02  N.  W.  677. 
The  Indictment  Is  in  two  counts.  The  first 
charges  a  rape  committed  upon  a  child  under 
the  age  of  15;  and  the  second,  a  rape  upon 
the  same  person,  who,  It  Is  said,  was  natural- 
ly Imbecile,  and  so  weak  of  mind  as  not  to 
understand  the  nature  of  the  act  This  was 
undoubtedly  done  to  meet  the  evidence  in  the 
case,  and,  viewed  In  this  light,  it  Is  not  ob- 
jectionable. 

Prior  to  the  impaneling  of  the  trial  jury,  the 
defendant  filed  a  motion  to  require  the  state 
to  elect  upon  which  count  of  the  Indictment 
It  would  proceed.  The  motion  was  overruled, 
and  this  is  assigned  as  an  error.  The  ruling 
was  correct  There  are  two  separate  sections 
of  the  Code  relating  to  the  offense  of  rape. 
Under  the  first  the  defendant  was  guilty  if 
be  carnally  knew  a  female  child  under  the  age 
of  15  years,  and  under  the  second  be  was 
guilty  If  he  had  carnal  knowledge  of  one  who 
was  an  Idiot  or  had  such  Imbecility  of  mind 
as  to  prevent  effectual  resistance,  no  matter 
what  ber  age;  but  in  either  case  the  crime  la 
rape.  Indeed,  defendant  might  have  been 
convicted  under  either  count  If  the  state  show- 
ed that  the  prosecutrix  was  so  weak  of  mind 
as  to  be  Incapable  of  giving  consent  State 
T.  Atherton,  50  Iowa,  189,  32  Am.  Rep.  134. 
The  Indictment  therefore,  was  not  bad  for 
dnpUdty,  and,  as  the  chnrge  tn  the  two  counts 
relates  to  the  same  transaction,  there  was  no 


error  in  overruling  def  endanfs  motion.  GrtnK 
V.  State,  105  Ala.  86,  17  South.  184;  Milli  t. 
State,  52  Ind.  187;  State  t.  Hoax.  109  M«l 
654,  19  S.  W.  35,  32  Am.  St  Rep.  686;  FontH 
V.  State,  90  Wis.  527,  63  N.  W.  1061.  48  in. 
St  Rep.  954.  See,  also,  State  ▼.  Ehu1|^t  :•' 
Iowa,  520,  58  N.  W.  901;  State  v.  McPbe:- 
son,  9  Iowa,  55;  State  v.  Baldwin,  79  Iowa. 
715,  45  N.  W.  297— which  lend  aopport  tg 
these  conclusions. 

2.  Complaint  is  made  of  some  remarks  made 
by  the  prosecuting  attorney  in  his  opeoia; 
statement  of  the  case  to  the  jiuT.  Tha«  !s 
no  showing  of  bad  faith,  and,  aa  soon  as  coc- 
sel  had  an  Intimation  firom  the  court  that  tt» 
matter  he  was  stating  would  not  be  admitted. 
be  immediately  desisted,  and  abstained  froa 
farther  mention  of  the  matter.  Some  latttodi 
must  be  given  counsel  In  the  opening  stxt^ 
ment  of  a  case,  and,  so  long  aa  they  act  b 
good  faith,  believing  that  the  evidence  Is  ad- 
missible, we  shall  not  Interfere.  State  t. 
Allen,  100  Iowa,  9,  69  N.  W.  274,  and  cues 
cited. 

3.  One  BuAe,  a  witness  who  waa  not  be- 
fore the  grand  jury,  waa  a  witness  for  t^* 
state.  Notice  was  givoi  the  defendant  tla: 
his  testimony  would  be  adduced  upon  the  tnti. 
but  It  Is  claimed  that  defendant  waa  not  prt-i 
notice  of  the  particular  matters  to  which  tht 
witness  would^  testify.  This  la  true  only  ia 
part  The  witness  was  examined  as  to  t!ie 
very  matters  of  which  defendant  had  been 
given  notice,  but  it  appears  that  they  occur- 
red at  another  time  and  place  from  that  stated 
hi  the  notice.  This  was  not  a  valid  objectla 
to  the  evidence.  State  v.  Harlan.  08  Iowl 
460,  67  N.  W.  881;  State  v.  Craig.  78  low*. 
640,  4S  N.  W.  462;  State  ▼.  Boomer.  KB 
Iowa,  116,  72  N.  W.  424. 

4.  Frank  Barker,  a  witness  for  the  stite, 
was  permitted  to  testify,  over  defendants  ob- 
jections, to  a  state  of  facta  toidlng  to  sbor 
that  at  a  time  prior  to  the  commission  of  ft; 
crime  charged  in  the  Indictment  defendant 
had  bad  Intercourse  with  the  prosecutrix,  and 
that  he  was  offering  ber  body  for  unlawful 
commerce.  The  testimony  relating  to  tUf 
last  matter  seems,  from  the  abstract  to  bin 
been  brought  out  on  cross-examination;  sodL 
of  course,  the  defendant  cannot  complain 
thereof.  The  evidence  as  to  defendants  bar- 
Ing  had  connection  with  the  girl  before  tbe 
time  charged  In  the  Indictment  was  admlssibl' 
under  a  well-known  rule  regarding  testlmonT 
of  other  transactions  than  those  charjsi 
When  the  Issue  Is  as  to  criminal  intimacy  be- 
tween persons  of  the  opposite  sex,  evidence 
of  prior  acta  of  indecent  familiarity  *^ 
competent,  as  tending  to  show  an  antecedent 
Iffobability.  They  have  a  tendency  to  show 
a  breaking  down  of  ail  safeguards  of  teM-Tf- 
spect  and  modesty,  and  a  general  preparatio- 
for  the  offense.  Glllett  on  Ind.  &  Coll.  Er.: 
Cross  v.  State,  138  Ind.  254,  87  N.  B.  W; 
Com.  v.  Bradford,  126  Mass.  42;  State  t. 
Borie,  79  Iowa,  606,  44  N.  W.  824;  State  t. 
Marklns,  95  Ind.  464,  48  Am.  Eep.  733;  Prop- 
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er  -r.  State  (Wia.)  SS  N.  W.  106B.    Tlw  Ck«« 
Case  la  directly  In  point  ' 

5.  Defendant,  when  on  tbe  witness  stand, 
-waa  asked  as  to  what  he  had  heard  the  girl's 
mother,  grandfather,  and  nncle  say  about  her 
age.  Objection  to  tbe  questions  was  sustain- 
ed, and,  as  we  think,  properly.  Tbe  mother 
^waa  a  witness  in  the  case,  and  testified  direct- 
ly as  to  the  girl's  age.  There  was  no  showing 
tliat  either  the  grandfather  or  nncle  was  dead, 
or  could  not  be  produced  as  a  witness.  As 
"we  understand  tbe  rule  regarding  dedaratioiis 
«a  to  pedigree,  which,  no  doubt,  also  includes 
age.  It  must  be  shown  that  tbe  declarant  Is 
dead,  before  such  evidence  Is  admissible. 
People  T.  Mayne,  118  Cal.  519,  60  Pac.  654,  62 
Am.  Rep.  256;  Mason  t.  Fuller,  46  Yt  28; 
Greenleaf  v.  R.  R.,  30  Iowa,  801. 

O.  Tbe  proeecutrlx's  mother  testified  as  to 
tbe  age  of  the  child,  giving  it  as  15  on  Novem- 
ber 19,  1900.  In  rebuttal  the  state  offered  the 
certified  copy  of  a  petition  signed  by  tbe  moth- 
er, which  was  presented  to  tbe  courts  of  Min- 
nesota, In  which  she  stated  that  the  girl  was 
e  years  old  on  the  lOth  day  of  March,  1896. 
Many  objections  are  urged  to  this,  but  none  of 
them  are  tenable.  Among  other  things.  It  la 
said:  Tbere  was  no  proof  of  the  witness'  sig- 
nature. This  was  admitted  by  her.  That  she 
-was  not  a  party  to  the  proceedings.  This  was 
immaterial.  That  it  was  not  under  oath, 
-which  is  likewise  Immaterial.  And  that  the 
Constitution  forbids  tbe  introduction  of  this 
kind  of  evidence.  As  the  testimony  was  offer- 
ed in  rebuttal,  and  for  impeaching  purposes, 
there  was  no  error  In  tbe  rulings  relating 
thereto. 

7.  Defendant  asked  the  court  to  give  In- 
structions embodying  Lwd  Hale's  statement 
that  such  an  accusation  is  easily  made,  hard 
to  prove,  and  harder  to  be  defended  against 
hy  the  party  accused,  though  ever  so  Inno- 
cent This  the  court  refused  to  do.  While  It 
might  have  been  given,  yet  we  think.  In  view 
of  the  entire  charge,  there  was  no  error  in 
denying  it  No  case  has  ever  been  reversed, 
to  our  knowledge,  because  of  failure  to  give 
such  cautionary  Instruction. 

Complaint  is  also  made  because  the  court 
failed  to  give  an  instruction  with  reference 
to  the  drunkenness  of  tbe  defendant  This 
seems  to  be  an  afterthought  No  such  In- 
struction was  asked,  and  no  claim  was  made 
upon  tbe  trial  that  defendant  was  latozlcated. 
He  was  a  witness  in  his  own  behalf,  and  made 
BO  sneb  claim.  .There  was  some  evidence 
that  he  had  been  drinking,  but  this  came  out 
collaterally,  and  there  was  not  enough  of  it 
to  take  the  case  to  the  Jury.  The  state  was 
not  required  to  negative  such  a  possible  condi- 
tion, and.  It  defendant  did  not  rely  on  It  in  the 
trial  below,  be  should  not  now  be  heard  to 
complain  because  the  court  Ignored  the  evi- 
dence. 

8.  Several  of  the  Instructicms  are  complain- 
ed of.  The  argument  In  support  of  these  com- 
plaints presents  nothing  new,  and  there  is  no 
reason  for  setting  out  the  charge.    It  fully  and 


completely  covered  the  issues,  and  In  a  clear 
and  comprehensive  manner  presented  the  en- 
tire case. 

The  only  points  which  bear  discussion  are 
covered  by  what  we  have  already  said  with 
reference  to  rulings  <m  evidence. 

Lastly  It  is  contended  that  the  verdict  is 
without  support  in  the  evidence.  There  Is  no 
merit  in  tills  claim.  The  testimony  is  ample, 
and,  if  believed  by  court  and  Jury,  fully  war- 
ranted the  verdict  and  the  Judgment  based 
thereon. 

There  is  no  prejudicial  errw  In  the  record, 
and  the  Judgment  Is  aflDrmed. 


OHAT  Y.  BBBMER  A  8TR0THER  et  at 
(Supreme  Court  of  Iowa.    Jan.  13,  1904.) 

LANDLORD  AND  TENANT— li«JUNCTIONS— I88U- 
ANCB— ACTION  ON  BOND— PETITION. 

1.  Where  a  petition  for  an  inlmiction  by  a 
landlord  alleged  that  at  the  time  suit  was 
brought  the  rent  was  not  due,  but  that  the  ten- 
ant was  insolvent;  that  be  had  sold  a  large  por- 
tion of  tbe  crops  grown  on  the  premises,  and 
was  feedlar  from  the  remainder  a  large  nam- 
ber  of  cattle  and  horses  which  were  mortgaged 
to  others  for  their  full  value;  that  the  mort- 
gages purported  to  have  been  given  for  pur- 
chase money;  that  the  crops  were  liable  to 
waste,  and  that  there  wonla  not  be  sufficient 
property  left  to  satisfy  the  rent  to  become  due 
— was  sufficient  to  jnstlfy  an  injunction  re- 
straining the  tenant  from  selling  or  feeding 
any  of  the  crops  subject  to  the  landlord's  lien. 

2.  Where  a  landlord  obtained  an  Injunction 
against  a  tenant  to  restrain  the  disposition  of 
crops  before  the  accmal  of  rent  under  the  lease, 
and  the  tenant  admitted  the  allegadona  of  the 
petition  on  which  the  injunction  was  issned,  ex- 
cept that  he  denied  that  the  rent  was  due,  and 
set  up  as  a  defense  a  breach  of  the  lease  by 
reason  of  plaintiff's  failure  to  provide  water 
for  defendant's  stock,  and  thereafter  by  stipu- 
lafion  admitted  the  amount  of  the  rent  claim- 
ed, and  after  judgment  for  plaintifF,  less  a  cer- 
tain amount  allowed  on  defendant's  claim  far 
damages,  he  filed  a  stay  bond,  whereupon  the 
injunction  was  dissolved,  the  order  dissolving 
the  injunction  was  not  an  adjudication  that  the 
Injunction  had  been  improvidently  granted,  so 
as  to  sustain  an  action  on  the  injunction  bond. 

3.  Where,  in  an  action  on  an  Injunction  bond, 
plaintiff  made  all  the  pleadings,  record  entries, 
and  iHroceedings  in  the  injunction  suit  a  part 
of  his  petition,  and  they  conclusively  showed 
that  the  injunction  was  rightfully  Issued,  a  de- 
murrer to  the  petition  in  the  suit  on  the  bond 
was  properly  sustained. 

Appeal  from  District  Court,  Adams  County; 
H.  M.  Towner.  Judge. 

In  an  action  In  equity,  brought  by  the  de- 
fendants against  tbe  plaintiff,  W.  B.  Gray, 
the  petition  alleged  that  the  defendant  therein 
was  the  tenant  of  the  plaintiffs  therein  under 
a  lease  providing  for  a  cash  rental  of  $750 
per  year;  that  no  part  of  the  rent  was  then 
due,  but  that  a  portion  thereof  would  become 
due  on  the  1st  day  of  January  following, 
and  tbe  balance  thereof  on  the  next  1st  day 
of  March;  that  Gray  was  Insolvent  and  that 
he  had  sold  a  large  portion  of  the  crops  grown 
upon  the  leased  premises,  and  was  feeding 
from  the  remainder  a  large  number  of  cattle 
and  horses  which  were  mortgaged  to  «*»^~ 
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tban  tbe  plaintiffs  for  tbelr  full  value,  and 
which  mortgages  purport  to  have  been  gWen 
for  the  purchase  price  of  said  stock  and  to 
be  prior  to  the  plaintiffs'  lien  as  landlords. 
The  petition  also  stated  that  the  crops  were 
liable  to  waste,  and  that  there  would  not  be 
sufficient  property  left  to  satisfy  the  rent  to 
become  due.  An  enforcement  of  the  land- 
lord's Hen  was  asked,  and  temporary  Injunc- 
tion restraining  the  defendant  from  selling  or 
feeding  any  of  the  crops  subject  to  their  lien. 
An  injunction  bond  was  given,  and  a  writ 
was  Issued,  which  was  served  on  the  21st  day 
of  November,  1900.  Gray  answered  in  that 
action,  admitting  bis  occupancy  of  tbe  prem- 
ises, but  denying  that  there  was  anything 
due  or  to  become  due  for  the  use  thereof,  and 
alleging  as  a  reason  therefor  that  the  plain- 
tiffs had  failed  to  provide  water  for  his  stock 
as  they  had  agreed  to  do.  At  the  time  of  the 
trial  of  the  case  ip  January,  1901,  it  was 
stipulated  that  the  agreed  rent  was  $750, 
and  that  it  should  be  treated  as  all  due  at 
that  time,  and  that  the  sole  issue  to  be  tried 
was  Gray's  claim  for  damages  for  a  failure 
to  supply  him  with  water.  The  case  was 
then  tried  on  that  issue  alone.  Gray  was 
awarded  a  portion  of  the  amount  claimed  by 
him,  and  a  Judgment  was  rendered  against 
taim  tor  the  balance  due  the  plaintiffs.  This 
Judgment  he  stayed,  and  Immediately  there- 
after asked  a  dissolution  of  tbe  temporary 
Injunction  on  account  thereof,  and  it  was  dis- 
solved. The  present  action  was  thereafter 
brought  on  the  injunction  bond,  the  petition 
stating  in  substance  that  tbe  allegations  of 
the  petition  In  the  former  suit  were  fal^e 
and  malicious;  that  the  injunction  was 
wrongfully  sued  out,  and  that  the  plaintiff 
had  been  damaged  thereby.  A  demurrer  to 
the  petition  was  sustained,  and,  the  plaintiff 
electing  to  stand  on  bis  petition,  a  Judgment 
was  rendered  against  him,  from  which  he 
appeals.    Affirmed. 


Davis    &   Wells,    for    appellant 
Mitchell,  for  appellees. 


W.    O, 


SHERWIN,  J.  Tbe  petition  filed  in  the  In- 
junction action  undoubtedly  stated  sufficient 
facts  to  warrant  the  issuance  of  the  writ,  for 
at  that  time  no  rent  was  due,  and  hence  no 
attachment  could  issue  for  the  enforcement 
of  the  landlord's  lien.  Garner  v.  Cutting,  32 
Iowa,  547.  And,  If  the  facts  stated  were 
true,  the  writ  was  not  wrongfully  issued, 
and  there  can  be  no  recovery  on  the  bond.  It 
is  contended  by  the  appellant  that  the  order 
dissolving  the  writ  was  an  adjudication  that 
the  writ  was  wrongfully  issued,  which  is 
controlling  in  the  present  action.  It  is  true 
that  it  is  the  general  rule  that,  when  an  in- 
junction is  dissolved  upon  a  hearing  on  the 
merits,  an  action  on  tbe  bond  will  lie;  but 
such  is  not  the  present  case.  Here  the  de- 
fendant Gray  nowhere  denied  the  allegation 
of  the  petition,  except  as  to  the  rent  due  or 
to  become  due,  and  this  he  afterwards  with- 


drew by  his  stipulation, 
controvert  the  other  mat 
the  petitloD,  they  are  to 
mltted  by  him.  Every  cli 
the  plaintiffs  in  their  petii 
mltted  by  Gray  in  his  p 
stipulation,  so  that  no  1st 
except  bis  claim  for  dama 
to  provide  water.  When 
accepted  and  filed,  it  an 
pose  of  the  injunction  by 
tection  to  tbe  Judgment 
injunction  being  thus  si 
proper  for  the  court  to  diss 
showing  that  he  had  sta 
against  blm,  and  such  on 
Judication  that  the  writ 
Issued.  Scott  V.  Frank  (I< 
Indeed,  the  record  In  tl 
concludes  the  appellant  in 
pleadings,  record  entries 
therein  a  part  of  his  pet 
conclusively  showed  that 
fully  issued  tbat  there  w 
do  but  to  sustain  the  dei 
bad  the  right  to  rely  up 
admissions  and  stipulatloii 
as  set  forth  in  his  prese 
than  upon  his  allegation  < 
and  we  think  the  Judgme 
is  affirmed. 


8TATB  V.  WII 

(Supreme  Court  of  Iowa, 

homicide:— KVIDKNCK  —  TR 
REMARKS  OP  PROSBCU' 
CHARACTER  —  SKLF-DKl 
TIONS— INTOXICATION. 

1.  On  prosecution  for  ii 
that  he  was  in  the  compai 
fore  the  homicide,  and  th: 
heavily,  and  on  cross-exam 
he  was  asked,  over  defen^ 
defendant  did  not,  on  his  ■> 
tbe  homicide,  drive  across 
monstTBDce  by  a  woman, 
threaten  to  kill  her,  and  m 
ness  he  was  asked  if  he  fa 
R.,  which  he  likewise  denie 
stated  that  L.  had  told  him 
cident  referred  to.  Tbe  i 
in  argument  said  that  L.  £ 
in  view  of  the  use  made  < 
error  In  admitting  It  was  p 

2.  It  was  error  for  the  ] 
to  remark  in  his  argument 
fondant  had  a  right  under  ' 
dence  of  good  character,  a 
did  not  do  so  was  sufflcie 
character,  and  that  the  a1 
to  comment  thereon. 

8.  On  prosecution  for  mi 
was  prejudicial  error  for  tli 
ney  to  remark,  without  b 
that  defendant  had  cut  off 
lets  in  his  pistol  and  had  i 
lead  so  that  the  ballets  woo 
into  the  body,  and  make 
wound. 

4.  Where  the  court  snbi 
self-defense,  it  was  error  t 
that  the  burden  was  on  th 
yond  a  reasonable  doubt  I 
not  acting  in  self-defense. 
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5.  DTunkenneas  should  be  considered,  not 
only  in  ita  bearing  uiwn  the  qQestion  of  niali<^ 
and  intent,  bat.  when  murder  in  the  first  de- 
gree is  charged,  upon  the  question  of  willful- 
oess,  premGOitation,  and  deliberation. 

6.  Go  prosecution  for  murder  in  the  first  de- 
gree the  ipstmction  on  intoxication  should  hare 
told  the  jury  that,  if  defendant  was  so  drunk 
that  he  was  incapable  of  forming  an  intent  to 
do  the  act  complained  of,  he  was  not  guilty, 
aod  to  this  should  have  been  added  an  instruc- 
tion that  an  intoxicated  condition  should  also 
be  considered  as  bearing  on  the  degrees  of  the 
offense;  and  an  instruction  that  did  not  so  in- 
struct as  to  the  degree,  and  which  made  de- 
fendant's guilt  depend  on  his  ability  to  distin- 
guish right  from  wrong,  was  erroneous. 

7.  Where  defendant  shot  and  killed  deceased 
in  an  effort  to  shoot  another  person,  who  had 
taken  refuge  behind  the  deceased,  the  ^ilt  or 
innocence  of  defendant  might  be  determmed  on 
the  same  considerations  that  would  have  goT- 
emed  had  he  shot  such  otlier  person. 

Appeal  from  District  Goort,  Mahaska  CX>an- 
ty;  A.  R.  Dewey,  Judge. 

Defendant  was  indicted,  tried,  and  con- 
Ticted  of  the  crime  of  murder  in  the  first  de- 
gree, and  hla  punishment  was  fixed  at  death. 
From  the  Judgment  on  the  verdict  defend- 
ant appeals.    Keversed. 

Woodson  &  Brown  and  McCoy  &  McCoy, 
for  appellart  Cbas.  W.  Mullan,  Atty.  Oeu., 
Chas.  A.  Van  Vleck,  Asst.  Atty.  Gen.,  and 
James  A.  Devltt,  Co.  Atty.,  for  the  State. 

DEEIMBR,  a  J.  Defendant  la  a  negro. 
On  the  afternoon  of  Sunday,  December  8, 
1901,  be,  with  several  colored  men  and  four 
white  men,  were  in  a  saloon  conducted  by 
one  Games,  in  or  near  the  town  of  Bux- 
ton, In  Mahaska  county.  All  were  drinking, 
and  more  or  less  intoxicated.  One  McCully, 
who  was  considerably  under  the  influence  of 
liquor,  made  the  remark  in  the  presence  of 
the  others  that  his  brother  bad  the  fastest 
trotting  horse  In  the  state.  Defendant  said 
in  response  that  he  bad  a  couple  of  trotters 
which  he  would  bet  a  dollar  could  outtrot 
him.  McCully  replied  that  his  brother's 
horse  could  outtrot  them.  To  this  defend- 
ant drew  a  dollar  from  bis  pocket,  and  said, 
"Here  is  a  dollar  that  says  that  he  don't." 
Sharper,  the  deceased,  was  standing  a  little 
apart  from  these  men,  and  one  Cooper  whs 
standing  near  McCully,  trying  to  induce  bim 
to  go  home.  When  defendant  produced  bis 
money  with  the  declaration  before  quoted. 
Cooper  turned  to  McCully,  and  said,  "Take 
your  money.  Bill,  and  let  us  go."  Cooper 
continued  bis  offer  of  the  dollar  to  McCully, 
who  said  that  it  was  not  his,  and  that  be 
did  not  want  It.  At  this  Cooper  laid  the 
money  down,  and  said,  "Excuse  me,  I  did 
not  want  the  money  any  way,"  and  asked 
the  pardon  of  tMth.  saying  "that  be  was  not 
looking  for  trouble."  On  hearing  this,  de- 
fendant walked'  around  to  where  Cooper 
was  standing,  and  said,  "If  a  fight  Is  what 
yon  are  looking  for,  you  can  get  it"  Cooper 
replied  that,  "We  are  not  looking  for  a  fight" 

1  (.  See  Bomlcida.  toI.  26.  Cent  Dig.  i|  4S,  IL 
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Sharper,  tba  deceased.  Interposed  the  remark, 
"No,  we  are  not  flghtera."  and,  "Come,  w*  do 
not  want  trouble."  By  this  time  the  defend- 
ant had  backed  Cooper  up  against  the  bar 
which,  was  in  the  room,  and  while  standing 
in  front  of  blm  said,  "If  you  don't  put  up 
that  knife,  I  will  bust  your  heart,"  accom- 
panying the  remark  with  the  production  of  a 
revolver.  Another  of  the  men  standing  near, 
on  seeing  the  revolver,  said  they  did  not 
want  to  flgbt,  and  did  not  want  to  have  any 
trouble,  whereupon  the  defendant  pointed 
the  revolver  at  Cooper,  whom  be  bad  char- 
ged with  having  a  knife.  Cooper  began  to 
dodge  and  to  duck  behind  McCully,  at  the 
same  time  putting  up  bis  hands,  and  declar- 
ing that  he  had  no  knife.  Defendant  con- 
tinued to  follow  Cooper  with  his  revolver, 
and  he  (Cooper)  dodged  from  behind  Mc- 
Cully to  a  iMsition  behind  the  deceased, 
Sharper.  At  the  moment  that  be  got  be- 
hind Sharper,  the  accused  flired  a  shot.  In- 
flicting a  fatal  wound  upon  Sharper,  from 
which  he  died  almost  Instantly.  Defendant 
then  left  the  building,  ontled  bis  team,  which 
was  standing  near,  got  into  the  buggy,  and 
started  toward  the  town  of  Albla,  some  seven 
or  eight  miles  distant  He  was  next  found 
by  the  roadside  about  a  mile  from  Albla, 
and  when  accosted  said  he  was  sick,  and  that 
he  bad  fallen  out  of  bis  buggy.  He  finally 
walked  Into  the  town  of  Albla,  boarded  a 
night  train,  and  went  to  Ottumwa,  at  which 
place  be  was  arrested  on  December  the  lOtb. 
Evidence  was  adduced  tending  to  show  that 
defendant  was  drunk  at  the  time  of  the 
homicide,  and  claim  was  made  at  the  trial 
that  whatever  be  did  was  In  defense  of  bis 
person.  Many  errors  are  assigned,  some  of 
which  need  not  be  considered  in  view  of  the 
final  disposition  made  of  the  case. 

1.  A  witness,  Lee,  who  testified  that  he  was 
with  the  defendant  both  before  and  after 
he  entered  the  saloon,  and  that  be  had  been 
drinking  heavily  before  the  homicide,  was 
asked  the  following  questions,  to  which  be 
gave  answers  as  shown:  "Q.  Did  you  cross 
the  lots  of  a  woman  by  the  name  of  Fisher 
that  day?  (Objected  to  by  defendant  as  not 
proper  cross-examination.  Overruled,  and 
defendant  excepts.)  A.  I  don't  know  where 
that  is.  Q.  Did  yon  see  Williams  have  his 
revolver  out  after  you  drank  the  two  bot- 
tles of  beer  and  before  you  got  to  Gaines' 
restaurant?  (Objected  to  by  defendant;  not 
proper  cross-examination.  Incompetent,  Ir- 
relevant, and  Immaterial.  Overruled,  and 
defendant  excepts.)  A.  I  never  saw  him 
have  his  gun  in  6alne»'  restaurant  Q.  Did 
you  see  him  have  bis  revolver  out  at  any 
time  that  evening  after  you  four  boys  drank 
the  two  bottles  of  beer  in  the  road,  and  be- 
fore yon  got  to  Gaines'  shack  at  that  time? 
(Objected  to  by  defendant;  not  proper  cross- 
examination,  incompetent,  irrelevant,  and  im- 
material. Overruled,  and  defendant  excepts.) 
A.  I  don't  understand  you;  I  don't  under- 
stand.   I  never  saw  bim  have  any  gar     "■ 
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Dldnt  yon  aee  blm  point  tiie  reyolvor  at  a 
woman  wboee  land  he  crossed  on  the  way 
up  there,  and  threaten  to  kill  her?  (Objec- 
tion; not  proper  crossrexamlnatlon,  Incompe- 
tent, IrreleTant,  and  ImmaterlaL  Overruled, 
and  defendant  excepts.)  A.  I  told  you  I  did 
not  see  him  have  a  gun  out  Q.  Didn't  you 
see  him  have  his  revolrer  out?  (Same  ob- 
jection. Overruled,  and  defendant  excepts.) 
A.  I  answered  the  question.  Q.  Didn't  you 
hear  him  threaten  to  kill  some  lady  who  ob- 
jected to  his  crossing  her  lot  that  first  time? 
(Same  objection.  Overruled,  and  defendant 
excepts.)  A.  I  did  not  see  him  pull  a  gun. 
1  was  with  him  &11  the  time  after  the  two 
bottles  of  beer  were  drank  up  to  the  time  we 
got  to  Gaines'  shack.  Q.  Did  yon  cross  any 
one's  lot  in  going  to  Gaines'  restaurant? 
(Same  objection.  Overruled,  and  defendant 
excepts.)  A.  I  don't  think  we  crossed  any 
lot  It  was  in  the  roadway.  Q.  Did  Mr. 
Williams  talk  with  any  lady  on  that  trip 
that  afternoon?  (Same  objection.  Overrul- 
ed, and  defendant  excepts.)  A.  I  think  he 
did  not  speak  to  any,  not  to  my  knowing. 
Q.  Did  you  see  that  lady  or  talk  to  any  lady 
on  the  road  to  the  new  shack,  or  up  there,  or 
coming  back  to  Gaines'  restaurant?  (Same 
objection.  Overruled,  and  defendant  ex- 
cepts.) Q.  Do  you  know  Reuben  Gaines? 
(Same  objection.  Overruled,  and  defendant 
excepts.)  Q.  Did  you  have  a  conversation 
with  him  with  reference  to  that  matter— 
with  reference  to  the  defendant  having  poll- 
ed out  his  revolver  on  some  lady  on  that 
trip?  (Same  objection.  Overruled,  and  de- 
fendant excepts.)  A.  He  did  not  pull  it  Q. 
Have  you  talked  with  him  since  the  shoot- 
ing about  this  matter?  (Same  objection. 
Overruled,  and  defendant  excepts.)  A.  Why, 
he  talked  to  me  that  afternoon  after  It  was 
done.  Q.  Did  you  talk  with  Reuben  Gaines 
at  his  restaurant  at  some  time  after  the 
shooting,  and  soon  after,  with  reference  to 
what  you  and  the  defendant  were  doing  that 
afternoon?  (Same  objection.  Overruled, 
and  defendant  excepts.)  A.  I  spoke  to  him 
like  anybody  else  would.  Nothing  in  partic- 
ular about  it  Q.  Did  you  talk  with  him  in 
the  restaurant  more  than  once  I  mean  in 
regard  to  this  transaction  about  which  you 
have  testified?  (Same  objection.  Overrnled, 
and  defendant  excepts.)  A.  I  don't  know 
about  it  No,  I  don't  remember  of  speaking 
to  him  but  once.  Q.  Now,  at  that  time  and 
place  In  Reuben  Gaines'  restaurant  soon 
after  the  shooting,  didn't  you  say,  in  sub- 
stance, that  when  you  and  the  defendant 
were  driving  to  Gaines'  restaurant  that  the 
defendant  drove  across  some  lady's  lot  and 
she  objected  to  it  and  that  the  defendant 
pulled  his  gun  and  pointed  It  at  her,  and 
threatened  to  kill  her,  and  that  you  asked 
him  not  to  do  it?  (Objected  to  as  incompe- 
tent Irrelevant  Immaterial,  and  not  proper 
cross-examination.  Overruled,  and  defend- 
ant excepts.)  A.  That  is  a  mistake.  I  did 
not  do  it    Q.  Didn't  you  tell  him  that  last 


Sunday  in  the  restaurant?  (Same  objectin 
Overruled,  and  defendant  exeats.)  A.  No, : 
did  not"  This  was  an  inquiry  into  a  coILitn- 
al  matter,  and  the  state  was  bound  by  the  as- 
swers  given.  Swanson  v.  Frendi.  92  lows. 
695,  61  N.  W.  407.  In  view  of  the  cbuacir: 
of  the  answers  given,  we  shoold  not  lerBst. 
bnt  this  was  followed  up  by  the  state  in  re- 
buttal, when  it  introduced  aa  a  irltnesa  ooe 
Gaines,  who  testified  as  follows:  "My  naijr 
is  Reuben  Gaines.  I  know  B.  Lee.  Q.  DM 
you  have  a  conversation  with  Mr.  B.  Lee  ■: 
your  restaurant  last  Sunday  night  In  refer- 
ence to  the  defendant,  Dick  Wllllams,  har- 
ing  his  gun  out— In  reference  to  the  gun—.:: 
time  when  he  was  crossing  a  lady's  lot  ci 
the  afternoon  of  December  8th?  Ansrer 
'Yes'  or  'no.'  (Defendant  objects  as  Incoz.- 
petent,  irrelevant  immaterial,  and  not  rebat- 
ting.)  Court:  You  may  answer  *Yes'  <.t 
'No.'  (Defendant  excepts.)  A.  Yea,  sir;  I 
did.  Q.  You  may  state  whether  or  not  at 
that  time  you  had  in  that  conversation  re- 
ferred to  the  fact  that  the  defendant  hid 
had  his  revolver  out  and  threatened  to  (ciL 
some  woman  who  objected  to  bis  crossing 
her  lot  with  his  team,  or  tliat  in  snbstano: 
(Same  objection.  Question  wlthdrawiLi' 
Here  again  we  should  not  be  disposed  to  b 
terfere  because  of  the  character  of  the  aa 
swers  given,  but  for  what  afterwards  traii^ 
plred  The  bill  of  exceptions  signed  by  xti 
trial  judge  shows  that  in  arguing  the  case  n 
the  jury  one  of  the  attorneys  representis; 
the  state  made  use  of  the  following  lan- 
guage: "That  the  witness  B.  Lee  had  !i«>i 
(referring  to  the  question  propounded  to  tie 
said  Lee  about  whether  or  not  the  defendiu; 
on  the  afternoon  of  the  tragedy  had  thrt--:t- 
ened  to  shoot  a  woman),  and  claimed  il. .: 
the  witness  Reuben  Gaines,  when  as^vJ 
about  it,  said  there  was  such  a  conversation, 
but  on  account  of  our  objections  did  not  &>> 
him  further  questions.  That  the  said  Pre*:- 
ton,  in  his  argument  referred  to  the  t»ct 
that  the  defendant  might  have  offered  eri- 
dence  of  his  good  character,  and  that  the  d1^ 
fendant  was  a  man  of  a  vicious  character, 
and  said  that  he  was  a  bad  Dick  with  a  ba.! 
gun,  and  had  bullets  and  bad  scar.  TLs: 
said  Preston,  in  his  argument  stood  fo.' 
some  seconds  with  his  revolver  leveled  as  t-; 
claimed  that  the  defendant  had  leveled  i: 
on  the  said  Sharper,  and  while  so  holding  it 
referring  to  the  defendant  he  said,  'Dariu 
you,  I  will  kill  your  The  court  further  find? 
that  the  counsel  B.  W.  Preston,  for  the  stati 
in  his  argument  to  the  jury,  stated  as  follows: 
The  defendant  had  a  right  under  the  law  td 
offer  evidence  to  show  good  character.  If  1m 
had  any,  and  the  fact  that  tl\,e  defendant  had 
not  shown  good  character  is  sufficient  evi- 
dence of  his  bad  character,  and  I  believe  I 
have  a  right  to  comment  upon  the  fact,  gen- 
tlemen of  the  jury,  and  I  think  yon.  gent!*- 
men  of  the  jury,  should  consider  It  The  de- 
fendant is  known  around  where  he  Is  kn^tn 
and  lived  as  Bad  Dick  with  a  bad  scar,  ai.'l 
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vlth  bad  scan  In  bla  tkce,  wltb  t>ad  bnlleta 
and  a  bad  gaa.  Tbe  defendant  cnt  off  these 
bullets  at  tbe  end,  and  made  cross  in  tbe 
end  of  tbe  lead  so  as  to  bave  them  spread 
oat  wben  shot  Into  the  body,  and  make  a 
wound  more  dangerous  to  life— e  moshroom 
wound.'  The  statements  of  said  Preston  pri- 
or to  the  time  his  argiunent  was  retorted 
were  objected  to  and  excepted  to  when  made. 
The  defense  suggested  that  It  would  be  bet- 
ter to  have  somebody  report  it  and  take  it 
down,  and  upon  such  suggestion  the  order 
was  BO  made  so  as  to  avoid  interruption,  of 
which  counsel  complained."  In  view  of  the 
use  made  of  the  proceedings  before  quoted, 
we  think  the  court  was  in  error  in  its  rulings 
on  the  admission  and  rejection  of  evidence, 
and  that  cotmsel  were  guilty  of  such  miscon- 
duct wltb  reference  thereto  that  a  new  trial 
should  be  granted.  Moreover,  the  other 
parts  of.  the  argument  quoted  were  outside 
the  record,  imtrue  in  fact,  and  evidently 
very  prejudicial.  There  Is  no  evidence  that 
defendant  cut  off  the  bullets  and  made 
crosses  in  tbe  ends  so  that  they  would  spread 
and.  make  a  muahroom  wound.  The  refer- 
ence to  the  right  of  the  defendant  to  prove 
good  character  should  not  have  been  made. 

2.  Tbe  court  found  that  there  was  enough 
evidence  to  take  the  question  of  self-defense 
to  the  Jury,  and  instructed  witb  reference 
thereto.  Defendant  asked  it  to  Instruct  that 
the  burden  was  upon  the  state  to  show  be- 
yond a  reasonable  doubt  that  defendant  was 
not  acting  in  self-defense,  but  this  it  refused 
to  do.  This  was  manifestly  erroneous.  State 
V.  Bone,  114  Iowa,  537,  87  N.  W.  507,  and 
cases  cited;  State  v.  Shea,  104  Iowa,  724,  74 
•V.  W.  687. 

3.  Tbe  evidence  In  tbe  case  was  mainly  di- 
rected to  the  question  of  defendant's  drunk- 
enness. The  court,  in  its  charge.  In  refer- 
ring to  tbis  matter,  qualified  two  of  its  In- 
structions by  this  statement,  "Unless  you 
And  under  the  instructions  hereinafter  given 
that  defendant  was  not  accountable  for  his 
acts  by  reason  of  intoxication  at  tbe  time." 
Taking  up  tbe  matter  of  drunkenness  there- 
after, it  gave  the  following,  which  was  all 
that  was  said  on  tbe  subject:  "It  is  urged 
on  the  part  of  tbe  defendant,  and  as  a  de- 
fense, that  tbe  defendant  was  su£9ciently  in- 
toxicated at  tbe  time  of  tbe  shooting  to  be 
Incapable  of  forming  an  Intent  to  commit 
crime.  On  this  branch  of  the  case  you  are 
instructed  that  voluntary  intoxication  or 
drunkenness  is  no  excuse  for  crime  commit- 
ted under  its  influence,  short  of  actual  In- 
sanity or  loss  of  reason;  and  If  a  person  is 
sober  enough  to  Intend  to  shoot  at  another, 
and  actually  does  shoot  at  and  bit  him,  with- 
out Justification  therefor,  then  tbe  law  pre- 
sumes that  such  person  Is  sober  enough  to 
form  the  specific  intent  to  kill  tbe  one  shot 
at,  and  in  such  case  is  criminally  responsible 
for  bis  act.  If,  therefore,  you  find  from  tbe 
evidence  that  the  defendant  was  in  such  a 
state  of  intoxication  or  drunkenness  at  the 


time  of  the  shooting  as  to  be  incapable  of 
forming  an  intent,  or  of  distinguishing  be- 
tween right  and  wrong,  it  is  a  defense  for  a 
crime  committed  while  In  tlut  conditi<»i  as 
to  all  degree  of  the  crime  wherein  an  intent 
was  necessary  to  complete  the  degree  of  the 
offense.  But  If  you  find  from  tbe  evidence 
that  the  defendant  was  sufficiently  sober  at 
the  time  of  the  shooting  to  distinguish  right 
from  wrong,  and  to  form  a  specific  Intent, 
then  the  defense  of  drunkenness  cannot  avail 
him."  Defendant  asked  the  court  to  instruct 
that  drunkenness  should  also  be  considered, 
if  shown,  as  bearing  upon  the  degree  of  his 
crime.  The  instruction  asked  should  have 
been  given.  Under  tbe  statutes  of  this  state 
murder  is  In  two  degrees.  Murder  of  the 
first  degree  Is  tbe  willful,  deliberate,  and 
premeditated  killing  of  another  with  malice 
aforethought,  either  express  or  implied.  The 
killing  of  a  human  being  with  maUce  afore- 
thought, without  premeditation  or  delibera- 
tion, is,  generaUy  speaking,  murder  in  the 
second  degree.  It  is  manifest,  then,  that 
drunkenness  should  be  considered,  not  only 
In  its  bearing  upon  the  question  of  malice 
and  intent,  but,  when  murder  in  the  first  de- 
gree is  charged,  upon  the  question  of  will- 
fulness, premeditation,  and  deliberation  as 
well,  for  these  are  Important  considerations 
in  determining  the  degree  of  the  offense. 
Tbe  very  essence  of  the  crime  of  murder  in 
tbe  first  degree  is  premeditation  and  delibera- 
tion, and,  if  these  be  absent,  the  crime  is  not 
higher,  under  ordinary  circumstances,  than 
murder  of  the  second  degree.  Hence  any 
facts  which  go  to  show  a  state  of  mind  inca- 
pable of  deliberation  and  premeditation 
should  be  considered.  Hence  it  is  generally 
held  that  evidence  as  to  the  intoxication  of 
the  defendant  should  be  considered  as  bear- 
ing upon  the  question  as  to  the  degree  of  his 
offense.  State  v.  Sopher,  70  Iowa,  494,  30  N. 
W.  917;  Cline  v.  State,  43  Ohio  St  332,  1  N. 
E.  22;  Hopt  v.  Utah,  104  U.  S.  631,  26  L.  Bd. 
873;  Buckhannon  v.  Com.,  86  Ky.  110,  6  S. 
W.  358;  Roberts  v.  People,  19  Mich.  401: 
State  V.  Johnson,  40  Conn.  136;  People  v. 
Williams,  43  Cal.  345;  Aszman  v.  State  (Ind. 
Sup.)  24  N.  B.  123,  8  L.  R.  A.  83.  Indeed, 
there  seems  to  be  no  dissenting  voice  In  tbe 
authorities  on  this  proposition.  State  v. 
Pasnau  (Iowa)  92  N.  W.  682,  relied  upon  by 
the  state.  Is  not  in  point  Moreover,  tbe  In- 
struction as  given  was  erroneous  in  that  the 
ability  to  distinguish  between  right  and 
wrong  test  there  given  is  not  the  proper  one. 
This  instruction  should  bave  plainly  told  tbe 
Jury  that  if,  from  the  evidence,  it  found  that 
defendant  was  so  drunk  that  he  was  Incapa- 
ble of  forming  an  intent  to  do  the  act  com- 
plained of,  they  should  find  him  not  guilty 
of  the  crime  of  murder.  To  this  should  have 
been  added  an  Instruction  to  the  effect  that 
his  intoxicated  condition,  if  shown,  should 
also  be  considered  by  them  as  bearing  upon 
the  degrees  of  bis  offense.  See  authorities 
above  cited,  and  also  State  v.  Donovan,  61 
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Iowa,  370,  16  N.  W.  206;  State  ▼.  Bell.  29 
Iowa,  816;  State  t.  Dorland,  103  Iowa,  168, 
72  N.  W.  492.  Other  Instructlona  are  chal- 
lenged, some  of  which,  taken  alone,  are  man- 
ifestly erroDecus,  bat,  as  they  are  not  likely 
to  be  repeated  on  a  retrial,  we  shall  not  take 
time  to  point  out  the  exact  errors. 

4.  For  the  guidance  of  the  trial  court  we 
may  say  that  the  Indictment  undoubtedly 
charges  murder  In  the  first  degree,  and  that 
the  criminality  of  the  defendant's  act  may 
be  determined  with  reference  to  his  conduct 
toward  Cooper;  in  other  words,  his  guilt  or 
innocence  may  depend  upon  the  same  con- 
sideration that  would  have  governed  had  the 
shot  which  was  fired  killed  Cooper  instead  of 
Sharper.  This  doctrine  is  supported  by  the 
great  weight  of  authority.  People  v.  Moll- 
neux,  168  N.  Y.  264,  61  N.  B.  286;  People  t. 
Gordon,  100  Mich.  518,  59  N.  W.  322;  Tid- 
well  V.  State,  70  Ala.  33;  Com.  v.  Eisenhow- 
er, 181  Pa.  470,  37  Atl.  521,  69  Am.  St  Rep. 
670.  There  was  no  variance  between  the 
allegations  and  the  proof.  State  v.  Barr,  11 
Wash.  481,  30  Pac.  1080,  29  L.  R.  A.  154,  48 
Am.  St.  Rep.  890;  State  v.  Renfrow,  111  Mo. 
589,  20  S.  W.  299. 

For  the  reason  pointed  out.  It  Is  apparent 
that  the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trlaL    Reversed. 


8TATB  T.  ATKINS. 
(Snpieme  Court  of  Iowa.    Jan.  14,  1904.) 

CRIMINAL  LAW— ASSAULT  WITH  INTENT  TO 
ROB  —  INSTRUCTIONS  —  SUFFICIENCY  OP  — 
DEFINITIONS-REQUEST  FOR— CHAROINQ  AS 
TO  LOWER  GRADES  OF  CRIME— NECBSSITT 
FOR. 

1.  in  a  prosecution  for  assault  with  intent  to 
rob,  under  Code,  i  4753,  providing  that  if  any 
person,  with  force  or  violence,  or  by  patting  in 
fear,  steal  and  take  from  another  an^  property 
that  is  the  subject  of  larceny,  he  is  guilty  of  roli- 
bery,  etc.,  an  instniction,  in  substance,  that,  be- 
fore defendant  could  be  found  guilty,  it  must 
appear  that  he  assaulted  the  prosecuting  wit- 
ness with  the  intent  to,  violently  and  felonious- 
ly, and  by  putting  in  fear,  rob,  etc.,  was  suffi- 
cient, without  giving  a  definition  of  the  word 
"assault." 

2.  The  instruction  sufficiently  apprised  the  Ju- 
ry of  the  essential  elements  of  the  crime  char- 
ged, and  there  was  no  necessity  for  a  further 
definitiou  of  the  crime  of  robbery. 

3.  If  defendant  desired  the  court  to  ^ve  defi- 
nitions of  the  words  and  phrases  used  m  its  in- 
structions, be  should  have  made  a  request  there- 
for. 

4.  Where  the  evidence  shows  that  defendant 
either  is  or  is  not  guilty  of  the  offense  charged, 
it  is  not  error  to  omit  to  charge  as  to  the  lower 
grades  of  crime. 

Appeal  from  District  Court,  Polk  County; 
O.  P.  Holmes,  Judge. 

The  defendant,  together  with  Creed  Bailey 
and  George  Anderson,  were  jointly  indicted 
by  the  grand  Jury  of  Polk  county  for  the 
crime  of  assault  with  Intent  to  rob.  This  de- 
fendant—Bert Atkins— demanded  and  was 
given. a  separate  triaL    He  was  convicted, 

H  1.  See  Criminal  Law,  vol.  14,  Cent  Dig.  1 12M. 


and  from  a  Judgement  Imposing  a  term  In  the 
penitentiary  he  appeals.    Affirmed. 

O.  O.  Moen,  for  appellant  Gbaries  W. 
Mullan,  Atty.  Oen.,  for  the  State. 

BISHOP,  J.  The  appellant  complains  be- 
cause the  trial  court  in  Its  instructions  to 
the  Jury,  failed  to  define  what  constitutes 
an  assault;  also  what  constltntea  «  robbery. 
In  the  second  Instruction,  as  given,  the  court 
told  the  Jury,  in  substance,  that,  before  tbe 
defendant  could  be  found  guilty.  It  must  ap- 
pear from  the  evidence  that  be,  either  alone 
or  with  other  persons,  assaulted  tbe  prose- 
cuting witness  with  the  intuit  to,  violently 
and  feloniously,  and  by  patting  in  fear,  rob, 
steal,  and  carry  away  the  money,  goods,  and 
chattels  of  the  prosecuting  witness,  then 
and  there  upon  his  person,  etc.  We  think 
this  instruction  was  sufficient  There  was 
no  occasion  to  enter  upon  a  definition  of  the 
word  "assault"  All  men  of  common  under- 
standing accept  of  the  word  as  meaning  an 
interference,  without  right  or  authority,  on 
tbe  part  of  one  person  with  tbe  liberty  of 
person  on  the  part  of  another.  Tbe  word  is 
of  such  general  use,  and  its  meaning  ao  well 
understood,  tbat  there  is  no  more  necessity 
for  definition  than  there  Is  to  give  definition 
to  tbe  expressions  "to  strike"  and  "to  beat" 
when  osed  in  connection  with  an  Indictment 
So,  too,  we  think  the  instruction  given  suffi- 
ciently apprised  tbe  Jury  of  the  essential  ele- 
ments of  tbe  crime  charged,  and  tbere  was 
no  necessity  for  a  further  definition  of  the 
crime  of  robbery.  The  offense,  as  defined  by 
statute,  is  that  if  any  person,  with  force  or 
violence,  or  by  putting  in  fear,  steal  and 
take  from  another  any  property  that  ia  tbe 
subject  of  larceny,  he  is  guilty  of  robbery, 
etc.  Code,  S  4753.  Tbe  instruction  makes  it 
clear  to  the  Jury  that  a  verdict  of  guilty 
would  not  be  warranted  unless  an  assanlt 
was  proven,  and  that  sucb  assanlt  was  made 
with  intent  to,  violently  and  feloniously,  and 
by  putting  in  fear,  steal  the  money,  etc, 
from  the  person  of  the  prosecuting  witness. 
This,  if  found,  would  be  robbery.  If  tbe  in- 
struction be  faulty  at  all,  it  is  for  the  reason 
that  it  put  upon  the  state  even  a  greater 
burden  than  the  statute  in  terms  requires. 
We  do  not  say  that  the  trial  court  might 
not  properly  have  entered  upon  definitions, 
more  or  less  refined,  of  the  words  and  phras- 
es used  in  its  instructions.  But  if  the  de- 
fendant desired  such  to  be  done,  he  should 
have  made  a  request  therefor.  Not  having 
done  so,  be  is  in  no  position  to  complain. 
State  V.  Tweedy,  11  Iowa,  360;  State  v.  Wat- 
son, 81  Iowa,  380,  46  N.  W.  868. 

2.  Appellant  complains  because  the  court 
did  not  instruct  as  to  the  included  offenses 
of  assault  and  battery  and  a  simple  assault 
Without  setting  forth  the  evidence,  we  may 
say  that  it  was  made  to  appear  conclusively 
that  the  assault  was  with  the  Intent  to  rob. 
No  other  construction  can  be  put  upon  tbe 
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rldence.  The  persons  committing  It  were 
ollty  of  that  crime.  If  guilty  at  all.  Indeed, 
pon  the  trial  in  the  court  below  it  seems  to 
ave  been  bo  conceded.  The  defendant  pla- 
^d  his  'Whole  reliance  upon  being  able  to 
stablish  an  alibi.  We  have  frequently  held 
lat  if  the  evidence  shows  that  the  defend- 
nt  is  either  guilty  of  the  crime  charged,  or 
ot  guilty,  It  is  not  error  to  omit  to  charge 
he  jury  as  to  the  lower  grades  of  crime. 
;tate  T.  Sterrett,  80  Iowa,  613,  45  N.  W.  401; 
State  V.  Cole,  63  Iowa,  695,  17  N.  W.  183. 

We  find  no  error  in  the  record,  and,  as  the 
■erdlct  was  fully  warranted  by  the  facts 
aade  to  appear,  the  Judgment  must  be,  and 
t  Is,  affirmed. 


TURNER  V.  TURNER. 

(Supreme  Court  of  Iowa.    Jan.  13,  1904.) 

DIVORCB-CROBL  AND  INHUMAN   TROATMBINT 
— CHAROB8  OF  UNCHASTITT. 

1.  Where  a  husband  had  repeatedly  falsely 
ebaiged  that  hia  wife  was  unchaste,  and  that  b« 
was  not  the  father  of  their  youngest  child,  which 
charges  had  so  injured  his  wife's  health  as  to 
imperil  her  life,  they  constituted  such  cruel  and 
inhuman  treatment  as  to  entitle  her  to  a  di- 
vorce. 

Appeal  from  District  Court,  Mahaska 
County;   W.  O.  Clements,  Judge. 

Action  for  divorce.  Decree  for  plalntifl. 
Defendant  appeals.    Affirmed. 

James  Carroll,  for  appellant.  S.  G.  Van 
Auken,  for  appellee. 

McCIiAIN,  J.    It  appears  from  the  testi- 
mony of  witnesses  who  speak  from  general 
information,  rather  than  from  any  personal 
knowledge,  that,  about  seven  years  prior  to 
the  Institntion  of  this   suit,  defendant  was 
committed  to  an  institution  for  the  insane; 
that  some  years  later  he  was  paroled  there- 
from In  order  that  he  might  go  to  the  Sol- 
diers' Home;  that  later  be  was  given  a  full 
discharge    from    the    Insane    asylum;    and 
thereafter,  although  still  continuing  to  spend 
part  of  his  time  at  the  Soldiers'  Home,  he 
returned  from  time  to  time  to  his  former 
home,  and  the  residence  of  his  family,  and 
insisted  on  resuming  his  relations  with  the 
plaintiff  as  his  wife.    PlalntUF,  however,  re- 
fused to  allow  him  to  live  with  her,  on  the 
gtround  that  he  had  publicly  and  repeatedly 
charged  in   the  presence  of  their  children, 
and  bad  also  stated  to  other  persons,  that 
she  was  an  unchaste  woman,  having  improp- 
er relations  with  other  men,  and  that  their 
youngest  child,  at  that  time  about  12  years 
of  age,  was  not  his  son.     It  appears  from 
plaintiff's  testimony  that  these  charges  were 
first  made  by  defendant  before  he  was  sent 
to  the  asylum,  that  they  were  reiterated  by 
him  while  he  was  an  Inmate  of  the  asylum, 
and  that  they  have  frequently  and  publicly 
been  made  since  his  return.     The  evidence 
tends  f»   show    that    these    charges    have 


1  L  See  Dlvorc*.  vol.  17,  Cent.  Dig.  i  (t. 


caused  ill  health  on  the  part  of  the  plaintiff, 
that  her  life  and  health  are  Imperiled  by 
these  repeated  accusations,  and  that  they  are 
absolutely  false  and  without  any  plausible 
foundation.  That  charges  of  this  kind  made 
against  a  virtuous  woman  are  calculated  to 
impair  her  health,  and  thereby  imperii  her 
life,  and  that  under  such  circumstances  they 
may  constitute  such  cruel  and  inhuman  treat- 
ment as  to  justify  a  divorce.  Is  not  ques- 
tioned by  counsel  for  appellant.  We  have 
nothing  before  us  to  consider,  therefore,  ex- 
cept the  sufficiency  of  the  evidence  to  estab- 
lish the  facts  relied  upon  by  plaintiff,  and 
which  the  trial  court  found  to  be  sufficient 
to  warrant  a  decree.  It  is  unnecessary  to 
go  into  the  evidence  in  detail,  and  it  is  suffi- 
cient for  us  to  say,  in  approving  the  decree 
of  the  lower  court,  that,  after  an  examina- 
tion of  the  record,  we  are  satisfied  with  the 
conclusion  which  the  trial  court  has  reached. 
Affirmed. 


STATE  V.  ROAN. 
(Supreme  Court  of  Iowa.    Jan.  14,  1904.) 

CRIMINAL  LAW— MURDBR  IN  SECOND  DBORBB 
—DEFBNSBSa— INTOXICATION  —  WHBN  MATE- 
RIAL—DEADLY WEAPON— EJECTINQ  STRAN- 
QER  FROM  HOtJSB-RIOHTS  OF  OWNER-AS- 
SISTANCE OF  BTSTANDBRS— INSTRUCTIONS— 
BVIDBNCB-SUFFICIBNCT  —  SENTENCE  —  ER- 
ROR—PRESUMPTIONS. 

1.  Evidence  held  sufficient  to  support  a  verdict 
of  guilty  of  murder  in  the  secona  degree. 

2.  It  was  not  error  to  refuse  to  instruct  that, 
in  determining  whether  or  not  defendant  had 
reason  to  l)elieve  and  did  believe  that  he  was  in 
danger  of  his  life  or  of  great  bodily  injury,  the 
jury  might  take  into  consideration  the  fact,  if 
so  found,  that  defendant  was  intoxicated  at  the 
time,  and  that  a  man  in  an  intoxicated  condition 
is  likely  to  believe  himself  to  be  in  danger  for 
reasons  that  might  not  be  considered  sufficient 
to  create  a  similar  belief  in  the  mind  of  a  sober 
man. 

3.  Dmnkenness  does  not  constitute  a  defense, 
nor  is  it  an  excuse,  for  crime,  thongh  such  con- 
dition may  be  shown  to  negative  felonious  in- 
tent when  that  is  material,  or  to  reduce  the  de- 
gree of  an  offense  involving  motive  or  intent. 

4.  An  ordinary  penimife,  when  from  the  man- 
ner of  its  use  it  is  likely  to  produce  death,  is  a 
deadly  weapon. 

5.  One  may  call  to  his  aid  bystanders  to  eject 
another  from  his  house. 

6.  It  appeared  that  the  owner  of  the  house  in 
which  the  scnffle  took  place  and  deceased  were 
the  only  persons  besides  defendant  present  at 
the  time,  and  tliat  immediately  preceding  the 
Bcufile  one  of  them  awoke  defendant  and  ordered 
him  to  "get  up  and  get  out."  Beld,  that  an  in- 
struction that  deceased,  at  the  owner's  request  to 
put  defendant  out,  bad  the  right  to  do  so,  with- 
out unnecessary  injury  to  defendant;  was  not 
error. 

7.  Under  Code,  {  5431,  'providing  in  substance 
that  at  least  three  days  must  elapse  between 
the  return  of  the  verdict  and  the  sentence,  pro- 
vided the  court  stays  in  session  that  long,  in 
the  absence  of  a  showing  as  to  how  long  the 
court  remained  in  session,  error  in  sentencing 
prematurely  will  not  be  presumed. 

Appeal  from  District  Court,  Polk  Cotmty; 
A.  W.  Wilkinson,  Judge. 

Defendant  was  Indicted  for  the  crime  of 
murder  in  the  first  degree.  He  was  convicted 
of  murder  of  the  second  degree,  and  sentenced 
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to  the  penitentiary  for  the  term  of  30  years. 
Ftom  the  verdict  and  Judgment  defendant  ap- 
peals.   Affirmed. 

J.  F.  Conrad  and  J.  B.  Rush,  for  appellant. 
Obas.  W.  Mullan,  Attf.  Oen.,  and  Chaa.  A. 
Van  Yleck,  Asst  Atty.  Oen.,  for  the  State. 

DREMBR,  C.  J.  Defendant  and  another 
man,  by  the  name  of  Unn,  went  to  the  house 
of  a  Mrs.  Kllbaln,  in  the  city  of  Dea  Moines, 
at  which  place  Linn  had  a  room.  After  drink- 
ing a  small  amount  of  liquor  with  Irinn,  de- 
fendant stated  that  he  thought  he  should  go 
home,  to  which  Lhm  responded  that  he  (de- 
fendant) might  go  up  to  his  room  and  stay  as 
long  as  be  liked.  Defendant  did  not  accept 
the  invitation,  but  shortly  thereafter  laid 
down  upon  the  floor  of  the  room  which  he  had 
entered,  and  went  to  sleep.  In  the  meantime 
Linn  had  left  the  bouse.  Upon  bis  return  he 
engaged  in  a  scuffle  with  the  defendant,  in 
which,  according  to  the  evidence,  Linn  was 
the  aggressor,  which  resulted  in  Linn  getting 
him  by  the  arms  and  pinioning  blm  to  the 
floor.  Defendant  then  said  that  if  Linn  would 
let  him  up  he  would  "quit  and  call  it  square." 
Linn  released  blm,  passed  from  the  room  into 
the  hall  of  the  house,  and  from  there  out  onto 
the  porch,  where  he  stood  for  a  few  minutes, 
either  resting  against  one  of  the  porch  col- 
umns or  standing  near  the  outer  edge  of  porch 
floor.  The  evidence  tends  to  show  that  while 
be  was  in  this  position  the  defendant  slipped 
out  of  the  room  where  he  had  the  scuffle,  "tip- 
toed" bis  way  onto  the  porch,  and,  seeing 
Linn,  struck  blm  a  severe  blow  at  the  base 
and  back  of  the  head  behind  the  ear,  knocking 
him  <^  the  porch  and  onto  and  across  the 
sidewalk,  which  was  a  short  distance  from 
the  porch,  and  rendering  him  unconscious. 
Defendant  followed  him  into  the  street.  Jump- 
ed upon  his  prostrate  form,  kicked  him  In  the 
face,  and  finally  reached  Into  his  pocket,  drew 
a  knife  therefrom,  and  plunged  it  into  the 
body  of  Linn  sevaal  times,  from  the  effects 
of  which  Linn  died  in  a  very  few  minutes, 
one  of  the  wounds  having  reached  bis  heart 
Defendant  then  went  to  a  nearby  dwelling 
house,  washed  his  bajids,  and  was  there  ap- 
prehended by  the  city  offlclals.  Defendant 
declared,  as  he  opened  his  knife,  that  he 
would  "fix"  the  deceased  so  that  he  would 
never  catch  him  again. 

The  first  claim  made  on  the  appeal  is  that 
the  verdict  is  not  supported  by  the  evidence. 
The  statement  which  we  have  made,  gathered 
from  testimony  which  the  Jury  had  the  right 
to  believe,  is  a  sufficient  answer  to  this  con- 
tention. The  case  as  thus  stated  does  not  dis- 
close any  JustlflcatloD  or  excuse  for  the  homi- 
cide. 

1.  Complaint  Is  made  of  the  court's  refusal 
to  give  certain  instructlonB  asked  by  the  de- 
fendant We  shall  not  set  all  of  them  out,  as 
no  good  purpose  would  be  subserved  thereby. 
The  Instructioxis  given  by  the  court  on  its  own 
motion  fully  covered  the  propositions  advanc- 


ed by  those  requested.  In  bo  tar  as  they  em- 
bodied correct  rules  of  law.  The  third  request 
read  In  this  wise:  "In  considering  whether  or 
not  the  defendant  acted  in  self-defense,  the 
question  for  you  to  determine  Is  whether  or 
not  he  had  reason  to  believe,  and  did  believe, 
that  he  was  In  danger  of  his  life  or  of  gre^ 
bodily  injury,  and  in  determining  that  fact  it 
It  proper  for  you  to  take  Into  considerati  m 
that  fact,  if  you  find  It  to  be  a  fact,  that  the 
defendant  was  Intoxicated  at  the  time,  aixl 
that  a  man  In  an  Intoxicated  condition  Is  like- 
ly to  believe  himself  to  be  in  danger  for  rea- 
sons that  might  not  be  considered  sufficient  tu 
create  a  similar  belief  in  the  mind  of  a 
s<5ber  man."  This  was  manifestly  incorrect. 
Drunkenness  does  not  constitute  a  defense, 
nor  Is  It  an  excuse  for  crime.  Sach  condition 
may  be  shown  to  negative  felonions  intent 
when  that  Is  material,  or  for  the  purpose  of 
reducing  the  degree  of  an  c^ense  involving 
motive  or  Intent,  but  it  is  not  generally  an  ex- 
cuse for  the  overt  act  This  Is  Camlliar  doc- 
trine. It  is  stated  with  great  deamras  in 
Buckhannon  v.  Com.  (Ky.)  5  S.  W.  358.  S*e, 
also,  McClaIn,  Crlm.  Law,  {  162.  There  wss 
no  error  in  refusing  the  instructions  asked. 

8.  The  trial  court  gave  the  usual  instmo 
tions  with  reference  to  deadly  weapom.  anJ 
as  to  the  presumption  arising  from  the  nse 
thereof  in  a  deadly  manner.  It  Is  insisti-i 
that  an  ordinary  penknife  is  not  a  deadlr 
weapon,  and  that  the  court  was  in  error  in 
giving  this  portion  of  its  charge.  Manifestly 
this  Is  unsound.  A  penknife  may  or  may  not 
be  a  deadly  weapon.  If  the  weapon  is  siicb 
that  from  the  manner  of  its  use  it  is  likely  to 
produce  death,  it  is,  of  course,  a  deadly  weap- 
on. That  It  was  so  used  in  this  case  there 
can  be  no  doubt  The  twenty-fourth  lnstnii>- 
tlon  reads  as  follows:  "If  the  defendant  and 
said  George  Linn  were  in  the  house  of  one 
Lizzie  Kllbaln,  and  she  wanted  the  defendant 
to  leave  her  house,  she  had  the  right  to  order 
him  out  of  the  house,  and  if  he  failed  to  go 
she  would  have  the  right  to  use  sufficient  fsxot 
to  put  him  out  of  her  bouse,  and  in  case  of 
such  refusal  she  would  have  the  right  to  ask 
the  said  George  Linn  to  put  him  out  and  he 
would  have  the  right,  without  unnecessair  in- 
jury to  the  defendant,  to  put  him  out  of  sail 
house,  and  In  such  case  defendant  would  n^: 
have  the  right  to  resist  any  proper  force  ap- 
plied to  him  for  that  purpose;  and  if  the  con- 
flict was  brought  about  by  the  attempt  to  ex- 
pel defendant  from  the  house  of  said  Liizie 
Kllbaln,  at  her  request,  the  defendant  would 
not  have  the  right  to  resort  to  the  use  of  a 
dangerous  weapon,  or  the  right  to  nae  it  In  a 
dangerous  manner,  dbless  it  reasMiably  ap- 
peared to  the  defendant  to  be  neces»ry  to 
protect  blm  from  receiving  great  bodily  harm, 
and  unless  it  fiu^er  appeared  to  be  the  on!; 
means  at  hand  to  save  his  life  or  prevent  great 
bodily  injury  at  the  hands  of  the  said  George 
Linn."  This  is  challenged  because  it  is  said 
that  one  may  not  call  to  his  aid  bystanders  :■> 
eject  another  from  his  house.    This  contesUoa 
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s  wltbont  merit.  People  ▼.  Adams,  52  Mich. 
lOB,  17  N.  W.  TIC;  State  t.  Lockwood  (DeL 
L^en.  Seas.)  3d  Atl.  689.  Moieover,  it  la  clalm- 
a-d  that  tbere  la  no  testimony  sbowing  or  tend- 
Lxsg  to  show  that  Mrs.  KUbaln  ordered  him 
Cx-om  the  house.  It  mnst  be  confessed  that 
tbere  Is  some  confnslon  here.  Bat  It  Is  appar< 
exit  that  some  one  awakened  the  defendant 
Trom  hla  slumber  and  ordered  him  to  "get  np 
ajnd  get  oat"  Who  this  some  one  was  is  not 
Blaown.  There  were  but  two  persons  present, 
bowever— Mrs.  Kllbaln  and  George  Linn— so 
tbat  It  must  have  been  one  or  the  other  of 
t:Iaein.  Whichever  it  may  have  been,  as  It 
"vvas  done  with  the  knowledge  and  acquies- 
cence of  Mrs.  Kllbaln,  we  think  the  court  was 
right  In  giving  the  Instruction.  It  does  not 
assume  that  Mrs.  Kllbaln  -  ordered  defendant 
out,  bnt  gives  the  Jury  a  rule  to  follow  In  the 
e-vent  they  found  that  she  did  so. 

4.  Lastly,  It  Is  Insisted  that  the  court  sen- 
tenced the  defendant  prematurely.  This  Is 
baaed  upon  section  5431  of  the  Code,  which 
provides  In  substance  that  at  least  three  days 
must  elapse  between  the  return  of  the  verdict 
and  the  sentence,  provided  the  court  stays  in 
session  that  long.  It  is  not  shown  how  long 
tlie  court  remained  in  session,  and  In  the  ab- 
sence of  such  showing  we  should  not  presume 
error.  State  v.  Wood,  17  Iowa,  18;  State  v. 
Tnrney,  77  Iowa,  269,  42  N.  W.  190.  More- 
over, It  Is  shown  that  the  day  for  sentence 
was  fixed  by  an  agreement  of  all  parties. 

There  Is  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 


STATB  T.  NOBEIS. 

(Supreme  Court  of  Iowa.    Jan.  14^  1904.) 

RAPE-^VIDENCB  OF  PROSECUTRIX— CORROBO- 
RATION—DISTINCT   OFFKNSBS-ELECTION. 

1.  Where,  in  a  prosecution  for  rape,  there  Is 
some  proof  corroborating  the  testimony  of  the 
prosecutrix,  its  sufficiency  is  for  the  jury. 

2.  Where,  in  a  prosecution  for  rape,  the  in- 
dictment charged  several  acts  constituting  the 
offense,  and  the  ^>ro8ecutrix  testified  to  occur- 
rences on  the  "C.  place  from  September,  1900, 
until  April,  1902,  and  other  occurrences  of  the 
same  nature  during  the  nine  months  she  was  at 
home  in  1901,  and  that  during  a  certain  week 
in  'April,  1902  other  acts  of  the  same  nature 
were  committed,  and  still  others  during  the  15th 
and  IGth  days  of  January,  1902,  it  was  error  to 
refuse  to  compel  the  state  to  elect  to  rely  for  a 
conviction  on  the  acts  testified  to  by  prosecutrix 
on  one  of  the  occasions  as  she  had  divided  them. 

8.  The  crime  of  rape  is  not  a  continuing  of- 
fense, but  each  copulation  constitutes  an  mde- 
ix>ndent  and  distinct  crime. 

Appeal  from  District  Court,  Jones  County; 
J,  H.  Preston,  Judge.     , 

The  defendant  was  accused  and  convicted 
of  the  crime  of  rape  upon  his  own  daughter. 
He  appeals.    Reversed. 

Park  Chamberlain,  for  appellant.  Chas. 
W.  Mullan,  Atty.  Gen.,  and  Lawrence  De- 
graCr,  Asst  Atty.  Gen.,  for  the  State. 

f  1.  See  Rmw,  vol.  42,  Cent.  Dig.  |  tl. 


LADD,  J.  The  evidence  tended  to  show 
that  defendant  lived  on  what  Is  called  the 
"Corcoran  Place"  from  September,  1900,  and 
remained  there  imtll  moving  to  Anamosa  in 
April,  1902.  The  prosecutrix  testified  that 
she  was  at  home  nine  months  of  the  year 

1901,  and  that  during  that  time  defendant 
had  sexual  Intercourse  with  her  about  every 
other  day;    that   during   a   week   in   April, 

1902,  after  the  removal  to  town,  this  occur- 
red every  night;  and  that  in  January,  1903, 
he  had  sexual  Intercourse  with  her  twice 
about  the  15th  and  the  16th  days  of  that 
month.  She  became  15  years  old  In  March 
following.  The  appellant  urges  that  her 
testimony  is  not  sufficiently  corroborated. 
She  claimed  her  clothing  was  stained  as  a 
result  of  the  intercourse,  and  this  was  de- 
tected by  her  mother,  while  on  the  Corcoran 
place,  in  washing  it.  As  she  was  shown  to 
have  been  with  him  almost  constantly,  this 
may  have  afforded  some  corroboration.  As 
the  stains  might  have  been  produced  by  oth- 
er causes  or  other  persons,  this  evidence  was 
probably'  not  sufficient.  But  the  defendant, 
besides  denying  the  accusation.  Interposed  the 
defense  of  Impotency  during  the  seven  years 
previous.  To  meet  this  an  elder  daughter 
testified  that  the  defendant  had  sustained  im- 
proper relations  with  her  while  on  the  Cor- 
coran place  and  up  to  March,  1902.  Among 
other  things,  she  testified  that  on  one  occasion 
he  had  remarked  to  her  that  "Flossie  [prose- 
cutrix] bad  a  big  leg,  and  she  got  hot  quick." 
The  time  of  this  conversation  was  not  stated. 
If  It  occurred  after  he  is  said  to  have  had 
Intercourse  with  Flossie,  it  was  evidence  such 
as  Is  exacted  by  the  statute.  The  quantum 
of  proof  is  not  fixed  by  the  law.  If  there  is 
some  proof.  Its  sufficiency  Is  for  the  Jury. 
State  V.  Baker,  106  Iowa,  99,  76  N.  W.  509; 
State  V.  Carnagy,  106  Iowa,  490,  78  N.  W. 
805.  See  State  v.  Wheeler  (Iowa)  89  N.  W. 
978. 

2.  After  the  state  had  rested,  the  defend- 
ant moved  the  court  "to  compel  the  state  to 
elect  as  to  which  offense  they  would  rely 
upon,  and  date  and  place  of  same.  In  this 
prosecution."  The  motion  should  have  been 
sustained.  It  was  overruled.  It  may  be  that 
the  precise  date  and  place  coald  not  properly 
be  required;  but' this  Is  never  exacted  farther 
than  is  necessary  to  Identify  the  transaction. 
Where  the  relations  are  so  Intimate  and  con- 
tinuous that  the  crime  cannot  be  fixed  npon 
as  happening  at  any  one  time  any  more  cer- 
tainly during  a  long  period  than  at  another, 
election  cannot  be  exacted.  State  v.  Hlgglns 
(Iowa)  95  N.  W.  244.  See,  also.  State  v. 
Hasty  (Iowa)  96  N.  W.  1116.  If,  then,  the 
state  had  elected  to  rely  npon  the  commis- 
sion of  the  offense  while  on  the  (Corcoran 
place,  or  during  the  week  In  April,  1902,  this 
would  have  been  sufficiently  definite.  Had  It 
elected  to  prosecute  for  one  of  the  offenses 
committed  in  January,  the  precise  day  conld 
have  been  given.  Greater  certainty  than  Is 
possible  under  the  evidence  la  never  required. 
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In  caaes  of  doubt  some  dlscretton  Is  to  be  ex- 
erdsed.  State  v.  Smith!  22  Vt  78;  State  y. 
Bell,  27  Md.  675,  92  Am.  Dec.  668;  Com.  v. 
O'Connor,  107  Mass.  219.  But  where  the 
periods  are  distinct  and  separate,  %s  In  the 
instant  case,  the  rights  of  the  defendant  are 
not  duly  guarded  when  the  election  Is  denied; 
for  this  Imposes  upon  blm  the  hardship  of 
meeting  numerous  charges  at  different 
periods  of  time  instead  of  within  a  d^nlte 
period  upon  which  a  conviction  must  be 
predicated,  and  exposes  him  to  the  danger  of 
the  Jurors  finding  Itim  guilty  under  proof  of 
several  transactions,  separated  by  distinct  in- 
terval, when  they  might  be  unable  to  agree 
upon  his  guilt  of  any  offense  if  limited  to  a 
particular  date  or  period.  An  election  neces- 
sarily focuses  the  evidence  upon  a  transac- 
tion, and  exacts  specific,  rather  than  general, 
corroboration.  Thus  tbe  remark  to  the  elder 
daughter  may  not  have  related  to  a  period  to 
which  tbe  evidence  concerning  the  stains  was 
applicable.  Had  the  transaction  relied  upon 
been  specified,  the  Jury  would  liave  been 
compelled  to  determine  what  corroborating 
evidence  related  thereto.  The  crime  is  not  a 
continuing  one.  Blach  copulation  constituted 
an  independent  and  distinct  offense,  and  the 
rule  is  that  when,  to  sustain  an  indictment 
containing  one  charge,  several  like  offenses 
are  proven,  the  state  will  be  required  to  elect 
upon  which  transaction  it  will  rely.  State  v. 
Hurd,  101  Iowa,  891,  70  N.  W.  613;  State  v. 
King,  117  Iowa,  484,  91  N.  W.  768;  State  y. 
Jamison,  110  Iowa,  337,  81  N.  W.  694;  Bain- 
bridge  v.  State,  80  Ohio  St  264;  State  v. 
Hutchlngs,  24  S.  0.  142;  Lunn  v.  State,  44 
Tex.  85;  State  v.  Chlsnell,  36  W.  Va.  659,  16 
S.  B.  412;  Palln  v.  State,  38  Neb.  866,  57  N. 
W.  748;  State  v.  Valentine  (S.  D.)  63  N.  W. 
541;  LebkovltB  y.  State  ffnd.)  14  N.  B.  863; 
West  V.  People  (111.)  27  N.  B.  84;  Lanergan 
r.  People,  39  N.  Y.  39;  State  v.  Nelson,  8  N. 
H.  163;  Mayo  v.  State,  30  Ala.  32;  People  v. 
Sweeney.  55  Mich.  586,  22  N.  W.  60;  Boldt  y. 
State  (Wis.)  38  N.  W.  177. 
Beversed. 


LINDSET  y.  KERR  et  al. 
(Supreme  Ck>urt  of  Iowa.    Jan.  14,  1004.) 

ELECTIONS  —  CONTEST  —  APPEAL  —  DISMISSAL 
—TERM    OP    OFFICE— EXPIRATION— TERMINA- 
TION OF  CONTROVERSY. 
1.  Where,  prior  to  the  hearing  of  an  appeal 
in   an   electiou   contost,   the  term  of  office   to 
which  plaintiff  claimed  to  have  been  elected  ex- 
pired,   so    that    if    the    proceeding    was    deter- 
mined in  his  favor  he  could  neither  occupy  the 
office  nor  draw  the  salary  as  an  officer,  the  ap- 
peal will  be  dismissed. 

Appeal  from  District  Court,  Monona  Ounty; 
F.  B.  Gaynor,  Judge. 

At  the  general  election,  1809,  the  plaintiff, 
resident  of  Monona  county,  was  a  candidate 
for  representative,  as  wore  also  W.  J.  Scott 
and  E.  T.  James,  of  Ida  county.  He  received 
the  least  number  of  votes,  but  insists  that  he 
was  entitled  to  the  certificate  of  election  from 


the  board  of  canvassers  < 
for  the  reason  tliat  the  rat 
fixed  by  the  Twenty-Sever 
bly  was  one  representativ< 
ants;  that  according  to  the 
county  had  more  than  half 
ly  16,006  inhabitants,  as  a 
11,425;  that  the  law  includl 
counties  in  one  represental 
conflict  with  section  35  ( 
Constitution  of  Iowa,  pro 
county  and  district  which 
ber  of  inhabitants  eqtial  t( 
fixed  by  law,  sliall  be  enl 
sentative";  that  Monona  ( 
to  a  representative;  and  tl 
tbe  highest  number  of  vol 
to  office.  The  board  of 
the  certificate  of  election,  i 
writ  of  mandamus  was  ask 
board  to  reconvene  and  Isa 
tificate.  A  demurrer  was 
plaintiff  elected  to  stand 
petition  was  dismissed.  T 
Dismissed. 

Geo.    A.    Oliver,    toe 
Smith,  for  appellees. 

PER  CURIAM.  The  k 
ly  a  moot  question.  Th« 
which  plaintiff  claims  to 
exphred  January  1,  1902. 
held  entitled  to  a  certificat 
time,  it  would  be  of  no  pri 
him.  He  could  neither  si 
nor  draw  a  salary  as  such. 
8,  Ck>n8t.;  section  14,  Co 
usual  practice  in  such  cas 
be,  and  la,  dismissed. 


OALDWELIi  et  aL  y.  TO 

(Supreme  Coort  of  lowt 

STREETS  —  CHANGE   OF   QI 

DAMAGES— INSTRUCTIQ 

—MISCONDUCT  0 

1.  Plaintiff  owned  certau 
a  street  for  which  no  statu 
established.  By  tbe  cousei 
and  the  town,  however,  th« 
down  so  that  the  center  ^ 
below  the  general  level  of 
the  line  of  the  lots  a  cut  ol 
leaving  a  walk  extending  i 
lots  about  five  feet  above 
the  street  and  about  eight 
that  the  removal  of  this 
change  in  the  surface  level 
of  the  street,  and  as  no  ord 
adopted  establishing  a  gra 
for  a  walk  in  front  of  plai 
no  resolution  having  been  i 
grading  of  the  street  or  the 
walk,  plaintiff  was  entitled 
to  his  property  suffered  th 

2.  In  an  action  for  dai 
change  in  the  grade  of  a  s 
allidavit  of  a  juror  that  du 
of  the  trial  he,  in  the  cot 
drove  by  the  premises  in  qi 

S  2.  See  New  Trial,  vol.  37, 
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tha  lam*  M  h*  pcMed,  bat  did  not  mantieii  it 
in  the  jury  room,  and  that  he  did  not  remember 
to  have  spoken  of  it  to  any  individnal  juror,  and 
tbat  his  view  of  the  premises  did  not  influence 
his  veidict.  Beld  not  to  show  prejodidal  mi*- 
condact  requiring  a  new  trial. 

Appeal  from  District  Court,  Chickaaaw 
County;  L.  B.  Fellows,  Judge. 

Action  to  recoTer  damages  caused  by  the 
change  in  the  surface  of  a  street  There 
was  a  trial  to  a  Jury,  and  a  verdict  and 
Judgment  In  favor  of  plalntUCs.  The  defend- 
ant appeals.    AfHrmed. 

Springer,  Clary  &  Condon,  for  appellant 
William  B.  Perrln,  for  appellees. 

BISHOP,  J.  1.  Plaintiffs  own  certain  im- 
proved lots  within  the  corporate  limits  of 
the  defendant  town.  Such  lots  face  east,  and 
abut  on  one  of  the  public  streets  of  said 
town.  No  fixed  grade  for  said  street  has 
ever  been  established  in  the  manner  required 
by  law.  It  seems,  however,  that  some  25 
years  ago,  by  the  common  consent  of  P.  H. 
Caldwell— father  of  plaintiffs,  and  then  own- 
er of  the  property— and  the  defendant  town, 
the  street  was  cut  or  graded  down,  so  that 
the  center  and  east  portion  thereof  was  about 
nine  feet  below  the  general  level  of  the  lots; 
that  next  to  the  line  of  the  Caldwell  lots  the 
cat  made  was  about  five  feet  in  depth,  leav- 
ing what  may  be  called  a  "bench"  along  the 
line  of  said  lots,  about  four  feet  above  the 
t:enter  levd  of  the  street,  and  about  eight 
feet  in  width.  Said  P.  H.  Caldwell  put  in  a 
stone  retaining  wall  along  the  lot  line,  and 
also  a  wall  at  the  outer  edge  of  the  bench, 
or  at  what  may  be  termed  the  curb  line. 
The  top  of  the  bench  was  then  graveled,  and 
steps  placed  as  approaches  thereto  by  said 
P.  H.  Caldwell,  and  the  same  was  thereafter 
used  as  a  sidewalk.  At  one  end  a  driveway 
was  cut  back  into  the  lot,  the  approach 
thereto  being  by  means  of  an  apron  bridge 
leading  from  the  street  level  up  to  the  level 
of  the  bench.  In  October,  1900,  the  ofiicers 
of  the  defendant  town  caused  the  bench  to 
be  cut  down  to  the  center  level  of  the  street, 
and  the  earth  to  be  taken  away.  In  con- 
nection with  such  work  the  stone  retaining 
walls  were  also  taken  down,  and  the  stone 
placed  in  a  nearby  pile.  Plaintiffs  bring  this 
action  to  recover  damages  to  their  property, 
occasioned,  as  alleged,  by  the  change  in  the 
street  thus  made. 

On  the  part  of  defendant  it  is  claimed  that 
the  work  was  rendered  necessary  by  reason 
of  the  failure  on  the  part  of  plaintiffs  to  keep 
the  walk  and  the  retaining  walls  in  repair, 
and  that  the  same  had  become  unsightly,  un- 
safe, and  dangerous.  The  case  seems  to 
have  been  tried  on  the  part  of  defendant 
town  in  the  court  below  upon  the  theory 
that  the  bench  and  the  apron  bridge  con- 
stituted obstructions  in  the  street  which  it 
was  the  right  and  duty  of  the  town  to  re- 
move. The  court  refused  to  adopt  such  the- 
ory, and  held  to  the  view  that  the  work  done 


as  complained  of  constitated  simply  a  grad- 
ing or  cutting  down  of  that  irartlon  of  the 
street  surface  wMch  had  been  formerly  used 
as  a  walk.  Accordingly,  an  instruction  was 
given  to  the  Jury  in  substance  that,  as  no 
ordinance  liad  ever  been  adopted  establishing 
a  grade  for  said  street  or  for  a  walk  in 
front  of  plaintiffs'  premises,  and  no  resolu- 
tion having  been  adopted  by  the  town  coun- 
cil directing  the  grading  of  the  street  or  the 
cutting  down  of  the  walk  as  complained  of, 
if  by  reason  of  such  work  the  plaintiffs  had 
suffered  damages  to  the  value  of  their  prop- 
erty, the  amount  thereof  was  recoverable 
from  the  defendant  In  this  action.  The  giv- 
ing of  this  instruction  is  assigned  as  error. 

It  is  the  contention  of  counsel  for  appellant 
that  under  the  general  powers  granted  to  it 
by  law  to  control  the  streets  within  its  cor- 
porate limits,  it  had  the  power  to  act  In  the 
premises,  and,  in  its  discretion,  to  either  re- 
pair the  walk  or  to  remove  the  bench  alto- 
gether. It  is  manifest,  however,  that  the 
case  presented  is  not  one  of  the  repair  of  a 
defective  sidewalk,  nor  is  it  by  any  fair  In- 
tendment a  case  involving  only  the  removal 
of  a  sidewalk.  To  all  Intents  and  purposes 
the  case  is  one  of  a  change  in  the  surface 
level  of  the  west  portion  of  the  street  the 
affected  portion  being  eight  feet  in  width, 
and  extending  along  the  entire  front  of  plain- 
tiffs' property.  Now,  while  It  Is  true  that 
the  town  had  the  power  under  section  753 
of  the  Code  to  control  the  streets  within  its 
corporate  limits,  yet  it  is  to  be  observed  that 
the  power  to  establish  a  grade  for  a  street, 
and  to  bring  the  surface  of  such  street  into 
conformity  therewith,  can  only  be  exercised 
through  the  medium  of  an  ordinance  regular- 
ly adopted  in  the  manner  provided  by  law. 
Code,  {  782;  Trustees  v.  Anamosa,  76  Iowa, 
638,  41  N.  W.  313,  2  L.  R.  A.  606;  Blanden 
T.  Pt- Dodge,  102  Iowa,  441,  71  N.  W.  411; 
Ecko-t  V.  Walnut  (Iowa)  91  N.  W.  929.  In 
the  instant  case  it  is  conceded  that  no  ordi- 
nance was  ever  adopted,  nor  even  was  there 
a  formal  resolution  of  the  city  council,  direct- 
ing the  performance  of  the  work. 

Counsel  for  appellant  further  argue  that 
the  bench  of  earth  and  the  apron  bridge  con- 
stituted obstructions  in  the  street  which  it 
was  the  right  of  the  city  officers  to  remove. 
The  trial  court  held  that  the  apron  bridge 
was  an  tmlawful  obstruction  of  the  street 
for  the  removal  of  which  plaintiffs  could  not 
recover.  As  plaintiffs  have  not  appealed,  we 
may  dismiss  such  matter  from  further  con- 
sideration. That  the  bench  of  earth  was  an 
obstruction  of  the  street  in  any  ordinary 
sense  cannot  be  true  upon  any  reasonable 
hypothesis.  It  was,  pure  and  simple,  a 
change  in  the  level  of  "one  portion  of  the 
street  to  correspond  with  the  level  of  another 
portion  of  the  street  Now,  it  is  the  doctrine 
of  the  authorities  cited  foregoing  that  there 
was  no  power  in  the  town  to  make  any  ma- 
terial change  in  the  surface  level  of  the 
street,  in  the  absence  of  an  ordinance  pro- 
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vldlng  therefor.  Caldwell  bad  the  right  in  i 
the  beginning  to  have  the  natural  surface  of 
the  street  maintained  until  a  legal  grade  was  i 
established.  He  consented  to  a  change,  and 
to  the  extent  thereof  he  became  bound,  as 
did  his  heirs  and  assigns.  But  his  consent 
gave  warrant  only  to  make  the  change  as  It 
was  made.  The  change  in  the  surface  of 
the  street  now  complained  of  having  been 
made  without  consent,  and  without  author- 
ity of  law,  the  conclusion  follows  that  the 
Instruction  under  consideration  was  appli- 
cable to  the  facts  appearing,  and,  as  such 
instruction  correctly  states  the  law,  it  must 
be  approved. 

2.  In  the  motion  for  new  trial,  defendant 
asked  that  the  verdict  be  set  aside  for  the 
reason  that  one  of  the  Jurors  Bitting  in  the 
case  had  been  guilty  of  misconduct  The 
motion  was  overruled,  and  such  ruling  is  as- 
signed as  error.  The  facts  are  presented  in 
the  form  of  afSdavita,  of  which  there  are 
two,  one  by  W.  J.  Nugent,  and  a  counter 
affidavit  by  the  Juror  in  question,  Chestek 
by  name.  Nugent  makes  oath  that  after  the 
trial  was  concluded  he  heard  Chestek  say 
that  while  the  trial  was  in  progress,  and 
during  a  Sunday  intermission,  he  had  gone 
over  to  Nashua  and  Inspected  the  premises 
in  question;  that  he  knew  of  the  character 
of  the  property,  and  the  effect  thereon  of 
the  change  made  in  the  street,  and  what 
would  be  necessary  to  put  the  property  in 
shape.  Chestek  says  in  his  affidavit  that  be 
is  a  liveryman,  Uvlng  at  Bassett;  that  dur- 
ing the  intermission  of  court  he  was  employ- 
ed to  take  a  passenger  from  Bassett  to 
Nashua,  and  that  In  driving  into  Nashua  he 
went  by  the  Caldwell  place,  and  observed  it 
as  he  passed;  that  he  did  not  mention  such 
fact  while  In  the  Jury  room,  nor  does  he  re- 
member of  speaking  of  It  to  any  individual 
Juror;  that  his  view  of  the  premises  in  no 
manner  affected  or  Influenced  his  verdict. 
From  such  facts  we  cannot  say  tliat  any 
prejudicial  misconduct  Is  shown.  Therefore 
no  error  appears. 

Having  thus  disposed  of  the  assignments 
of  error  presented  In  argument,  we  reach  the 
conclusion  that  the  Judgment  should  be,  and 
it  is,  affirmed. 


DAVIS  &  SHANGLE  et  al.  v.  BOYER  et  al. 

(Supreme  Court  of  Iowa.    Jan.  14,  1904.) 

INJUNCTION  —APPEAL— REVIEW  —  OBJECTIONS 
NOT  MADE  BELOW— RULINGS  ON  PLEAD- 
ING—DECISION ON  THE  MEIRITS. 

1.  Plaintiffs,  having  elected  to  amend  their 
petition  in  response  to  an  adverse  ruling  on  de- 
murrer, most  be  held  to  have  waived  any  error 
Id  sustaining  the  demurrer. 

2.  An  objection  that  the  trial  court  erred  in 
reserving,  ontil  the  final  disposition  of  the  case, 
its  decision  on  a  motion  to  strike  the  answer, 
cannot  be  taken  advantage  of  by  plaintiffs  on 
appeal,  where  the  absitroct  does  not  show  any 

f  1.  See  Pleadlsg,  vol.  39,  Cent.  Dig.  {  1401. 


exception  to  audi  action,  and  then  !•  bo  daim 
in  argument  that  the  decision  was  errooeons. 

3.  In  an  action  to  enjoin  continnins  trespav- 
ea  on  premises  claimed  by  plaintiffs  aa  lessees, 
when  the  case  came  on  for  trial,  nearly  m.  year 
after  the  answer  was  filed,  plaintiffs  asked  leave 
to  amend,  showing  an  assignment  to  tttem  from 
their  lessor  of  the  proper^  in  controversy,  the 
assignment  being  dated  long  after  the  eom- 
mencemmt  of  the  action.  Beli,  that  they  bad 
delayed  bi  offering  their  amendment  until  Icmg 
after  it  had  ceased  to  be  a  matter  of  right,  and 
there  was  no  abuse  of  discretion  in  denying  it. 

4.  A  delay  of  nearly  a  year  from  the  filing  of 
an  answer  to  demur  thereto,  and  until  long  after 
the  filing  had  ceased  to  be  a  matter  of  right, 
renders  refusal  of  application  no  abuse  of  dis- 
cretion. 

5.  A  decision  on  the  merits  on  appeal  from  a 
judgment  refusing  an  injunction,  where  tb« 
rights  of  plaintiff  to  be  protected  have  expired, 
nill  not  be  made  on  affirming  the  judgment  be- 
low, where  the  costs  only  would  be  affected. 

Appeal  from  District  Court,  MnhwBlta  Coun- 
ty;   John  T.  Scott,  Judge. 
The  opinion  states  the  case.    Affirmed. 

Carver  &  Wooster  and  McCoy  &  McCoy,  for 
appellants.  B.  W.  Preston,  J.  F.  &  W.  B. 
Lacey,  W.  W.  Haskell,  and  W.  G.  Jones,  for 
appellees. 

WEAVER,  J.  By  their  original  petition 
Davis  &  Shangle  allege  that  they  are  a  part- 
nership doing  a  law  and  loan  business  in  the 
city  of  Oskaloosa;  that  they  are  the  lessees, 
under  an  oral  contract  for  a  terna  of  months, 
of  a  certain  coal  house  appurtenant  to  their 
place  of  business,  with  the  right  to  use  the 
wall  of  said  coalhouse  as  a  billboard  or  space 
for  displaying  business  signs  and  advertis- 
ing matter;  and  that  they  liave  sublet  the 
use  of  the  billboard  to  one  F.  W.  Davis,  but 
defendants  have  wrongfully  interfered  with 
such  use  by  the  subtenant,  and  hitve  torn 
down  the  advertising  so  displayed  by  him, 
and  threaten  to  continue  said  trespass.  It  is 
further  alleged  that  defendants  are  Insolvent, 
and  a  temporary  writ  of  injunction  Is  prayed 
to  restrain  them  from  the  acts  complained  of. 
A  demurrer  to  this  petition  being  snstalned. 
the  subtenant,  F.  W.  Davis,  came  into  the 
case.  Joining  with  plaintiffs  In  their  petition 
and  prayer  for  relief,  and  on  this  pleading 
it  appears  a  temporary  injunction  was  grant- 
ed. Defendants  thereupon  answered,  deny- 
ing the  averments  of  the  petition,  and  moved 
a  dissolution  of  the  writ,  which  motion  was 
sustained.  Plaintiffs  then  moved  to  strike 
the  answer  because  not  duly  filed.  Ruling 
upon  this  motion  was  reserved  to  be  disposed 
of  with  the  case  upon  the  trial.  Thereafter, 
when  the  case  came  on  for  trial,  and  nearlr 
a  year  after  the  answer  had  been  filed,  plain- 
tiffs asked  leave  to  amend  petition  showing 
an  assignment  to  them  from  their  lessor. 
The  National  Building  &  Loan  Association,  of 
all  Its  rights  in  the  coalhouse  In  controversy, 
said  assignment  being  dated  long  after  the 
commencement  of  this  action.  The  applica- 
tion was  overruled  by  the  trial  court.  Plain- 
tiffs then  asked  leave  to  file  a  demurrer  to 
the   answer,    and   this   was   also    overruled. 
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Upon  trial  to  tbe  eoort  the  relief  asked  by 
plaintiffs  was  denied  and  petition  dismissed. 
Plaintiffs  appeal. 

The  case  as  made  by  plaintiffs'  testimony 
la  substantially  as  follows  (no  evidence  be- 
ing offered  on  part  of  tbe  defendant):  The 
Building  &  Loan  Association  beld  a  lease  ex- 
piring January  1,  1903,  of  rooms  In  tbe  sec- 
ond story  of  a  certain  building  in  Oskaloosa. 
Tbe  rooms  were  reached  by  an  outside  stair- 
way built  within  tbe  street  limits,  and  lead- 
ing from  the  sidewalk  to  tbe  upper  story  of 
tbe  building.  The  space  under  tbe  stairway 
bad  been  Inclosed  with  boards,  and  utilized 
as  a  place  to  store  coal  for  the  use  of  the 
tenants  of  said  leased  rooms,  although  it  is 
not  mentioned  in  tbe  lease.  Plaintiffs  occupy 
the  o£Bce  rooms  under  a  vwbal  lease  from 
the  Building  &  Loan  Association,  and  by 
reason  thereof  they  claim  to  control  "tbe 
coalbouse,  the  Inside  of  it,  tbe  outside  of  It, 
and  every  part  of  It"  The  defendant  Boyer 
was  tbe  tenant  of  tbe  lower  story  of  tbe 
building,  and  claimed  a  right  to  control  tbe 
use  of  tbe  wall.  The  outside  of  tbe  board 
wall  Inclosing  the  coalroom  on  the  sidewalk 
seema  to  have  afforded  a  much  prized  space 
for  tbe  display  of  advertising  matter.  Plain- 
tiffs testify  that  tbe  use  of  this  space  is  worth 
$2S  per  year,  and  that  at  the  time  of  the 
commencement  of  this  action  they  bad  Just 
subleased  tbe  same  for  three  months  for 
13.  Prior  to  this  subletting,  tbe  revenue 
from  the  billboard  seems  to  have  been  limited 
to  "tickets  to  shows"— a  usufruct  which  to 
some  extent  justifies  tbe  allegation  in  plain- 
tiffs' amended  petition  that  tbe  value  of  their 
rlghta  in  the  premises  "is  such  as  cannot 
be  estimated  by  the  ordinary  standard  of 
dollars  and  cents."  It  is  shown  that  Boyer, 
claiming  the  right  to  control  the  billboard, 
permitted  his  codefendant  Fritz,  a  billposter, 
to  make  use  of  it,  and  that  there  ensued  what 
one  of  tbe  plaintiffs  terms  a  "sort  of  bill- 
posting  contest,"  in  which  each  party  remov- 
ed or  covered  up  the  work  of  his  antagonist— 
thus  accounting  for  this  litigation.  With  this 
outline  of  the  Issues,  we  are  brought  to  the 
inquiry  whether  the  rulings  and  Judgment  of 
the  trial  court  may  be  sustained. 

1.  The  first  contention  of  the  appellant  In 
argument  Is  that  the  district  court  erred  In 
sustaining  the  defendants'  demurrer  to  the 
original  petition.  Plaintiffs,  having  elected 
to  amend  their  petition  in  response  to  tbe 
ruling  upon  the  demurrer,  must  be  held  to 
have  waived  the  error.  If  any,  in  sustaining 
it  Frick  ▼.  Kabaker  (Iowa)  90  N.  W.  498; 
Denby  v.  Fie,  106  Iowa,  299,  76  N.  W.  702; 
Geiser  Mfg.  Co.  v.  Krogman,  111  Iowa,  SOS, 
82  N.  W.  938. 

2.  The  next  proiwsltlon  presented  for  our 
consideration  Is  that  tbe  trial  court  erred  in 
reserving  its  decision  to  strike  the  answer 
until  tbe  final  disposition  of  tbe  case.  Of 
tbls  point  we  can  only  say  that  If  there  was 
error  In  this  ruling,  or  absence  of  ruling,  ap- 
pellants are  not  in  a  position  to  take  ad- 


vantage of  It.  The  abstract  does  not  show 
any  exception  taken  to  the  action  of  tbe  court 
In  holding  the  motion  under  advisement,  nor 
is  there  any  claim  In  argument  that  tbe  final 
overruling  of  such  motion  was  erroneous. 

3.  There  was  no  error  In  refusing  leave  to 
appellants  to  amend  their  petition.  They  had 
delayed  offering  their  amendment  until  long 
after  such  filing  ceased  to  be  a  matter  of 
right  and  there  was  no  abuse  of  discretion 
In  denying  it  The  same  la  true  as  to  ap- 
pellants' application  for  leave  to  demur  to 
the  answer.  It  was  wltiiin  the  discretion  of 
tbe  court  to  giant  or  refuse  to  grant  such 
leave,  and  we  think  this  discretion  waa 
properly  exercised. 

4.  It  is  finally  insisted  that  upon  tbe  merits 
of  the  case  appellants  are  entitled  to  the  re- 
lief demanded.  We  cannot  go  into  the  ques- 
tion. Tbe  only  relief  asked  is  an  injunction 
restraining  the  defendants  from  continuing 
their  alleged  Interference  with  appellants'  use 
of  tbe  billboard.  Now,  it  appears  upon  ap- 
pellants' own  showing  that  the  lease  under 
which  they  claim  had  expired  before  the  ap- 
peal herein  was  submitted  to  this  court, 
and,  whatever  may  have  been  the  nature 
and  extent  of  their  right  or  Interest  in  the 
property,  it  has  long  since  ceased.  An  In- 
junction will  not  Issue  to  protect  a  right 
which  no  longw  exists,  although  It  might 
have  existed  and  tbe  Injunction  may  have 
been  a  proper  remedy  at  tbe  date  of  tbe  trial 
below.  A  decision  upon  the  merits  at  this 
time  would  only  affect  the  taxation  of  costs, 
and  It  has  often  been  held  that  we  will  not 
attempt  to  decide  controversies  coming  to  us 
under  such  circumstances.  Pellett  v.  Fisher 
(Iowa)  94  N.  W.  469;  Faucher  v.  Grass,  60 
Iowa,  505,  15  N.  W.  302;'  People  ex  rel.  Geer 
V.  Troy,  82  N.  Y.  675;  Gamewell  v.  Municipal 
Co.,  61  Fed.  208,  9  C.  C.  A.  450. 

There  is  nothing  In  record  warranting  a 
reversal,  and  the  Judgment  of  the  district 
court  Is  affirmed. 


STATE  V.  LUCAS. 

(Sapreme  Court  of  Iowa.    Jan.  14,  1904.)  ' 

MUHDER  —  EVIDENCE  —  INSTRUCTIONS  —  CIR- 
CUMSTANTIAL EVIDENCE— NEW  TRI- 
AL—MISCONDUCT OF  JURY. 

1.  In  a  prosecution  for  homicide,  evidence  re- 
viewed, and  held  to  sustain  a  conviction  of  mur- 
der in  the  first  degree. 

2.  In  a  prosecution  for  homicide,  an  instruction 
that  it  was  immaterial  that  the  evidence  against 
defendant  was  circumstantial,  or  made  up  of 
facts  and  circumstances  surrounding  the  death 
and  defendant's  relation  to  deceased,  provided 
only  that  the  jury  believed  such  facts  and  cir- 
cumstances to  be  proved  by  the  evidence  be- 
yond all  reasonable  doubt,  aud  to  be  inconsistent 
with  any  other  hypothesis  than  the  guilt  of  de- 
fendant waa  not  erroneous  for  failure  to  re- 
quire every  "essential"  fact  to  be  proved  be- 
yond a  reasonable  doubt 

3.  Where,  in  a  prosecution  for  homicide,  the 
evidence  was  not  entirely  circumstantial,  but 
the  fact  of  death,  together  with  defendant's  im- 
mediate relations  with  deceased  aud  the  circum- 
stances surrounding  decedent's  death  were  r" — 
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en  by  positiTe  testimony,  an  instruction  on  dr- 
cnmstantial  evidence  that  it  was  not  necessary 
ttiat  tlie  JU17  sliould  be  satisfied  l>eyond  a  rea- 
sonable doubt  of  eadi  iinlc  in  the  chain  of  cir- 
cumstances relied  on  to  establish  defendant's 
guilt,  but  that  it  was  sufficient  if,  taking  the 
eTidence  all  together,  the  jury  was  satisfied  be- 
yond all  reasonable  doubt  that  defendant  was 
gnilty,  was  not  prejudicial,  as  misleading  in 
ue  use  of  the  word  "link"  in  tlie  chain  of  cir- 
cumstances, etc. 

4.  Defendant  in  a  prosecution  for  homicide 
Md  not  entitled  to  a  new  trial  for  misconduct 
of  the  jury  during  their  deliberations  on  the 
ground  that  it  was  suggested  by  them  that  de- 
fendant, if  convicted,  would  have  the  right  of 
appeal. 

Appeal  from  District  Court,  Page  Oounty; 
O.  D.  Wheeler,  Judge. 

The  defendant  was  convicted  of  murder  In 
tbe  first  degree.  Tbere  was  a  judgment  Im- 
posing a  life  sentence,  from  which  he  ap- 
peals.   Affirmed. 

O.  I.  Miller,  for  appellant  Cbas.  W.  Mul- 
lan,  Atty  Gen.,  and  Lawrence  De  Graff,  Asst. 
Atly.  Gen.,  for  the  State. 

SHERWIN,  J.  The  defendant  was  con- 
victed of  killing  Emma  Moore,  a  young  wo- 
man, with  whom  he  had  been  criminally  inti- 
mate for  some  time  before  her  deatb.  Dur- 
ing tbe  fore  part  of  May,  1902,  they  bad  spent 
several  days  and  nights  together,  and  bad 
arranged  to  meet  in  Clarinda  on  Wednesday 
evening,  tbe  14tb  of  tbe  montb.  Tbe  de- 
fendant went  to  Clarinda  on  tbe  evening  of 
tbe  13tb,  and,  after  making  fruitless  inqui- 
ries for  Miss  Moore,  went  to  a  boarding 
house  about  baif  past  9  o'clock,  and  went  to 
bed.  Shortly  thereafter  Miss  Moore  went 
to  this  house,  accompanied  by  young  Wolf- 
kill,  went  to  tbe  defendant's  room,  and  in- 
duced blm  to  dress  and  go  with  her.  They 
left  the  boarding  bouse  with  Wolfklll,  and 
with  him  went  to  bis  mother's  bouse,  where 
they  spent  the  rest  of  tbe  night,  occupying 
the  same  bed  In  tbe  room  in  which  Woifkill 
also  slept.  Early  tbe  next  morning  they  left 
the  Wolfklll  house.  Situated  about  1%  miles 
south  of  Clarinda,  on  the  right  of  way  of  tbe 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, tbere  was  a  shed,  which  bad  been 
built  by  the  section  men  for  temporary  shel- 
ter. It  stood  east  of  tbe  track.  Its  length  be- 
ing east  and  west,  and  Its  front  or  west  end 
was  from  13  to  15  feet  distant  therefrom. 
It  was  about  8  feet  wide,  and  at  the  extreme 
western  end  less  than  6  feet  high  on  the  In- 
side. Tbe  roof  was  of  timbers,  tbe  west  end 
of  which  were  placed  on  a  cross-beam  and 
tbe  east  end  of  which  rested  on  tbe  ground. 
The  west  end  was  entirely  open,  and  It  was 
tbe  only  opening  in  tbe  structure.  Tbe  earth 
was  its  floor,  across  which,  and  resting  there- 
on, some  four  feet  from  its  entrance,  there 
was  a  timber  6  Inches  thick  and  16  Inches 
wide.  To  this  place  tbe  defendant  and  Em- 
ma Moore  walked  during  the  forenoon  after 
leaving  tbe  Woifkill  bouse,  arriving  tbere 
between  10  and  11  o'clock.  They  remained 
tbere  the  rest  of  tbe  day  and  the  following 


night  The  next  morning  tbe  defendant  left 
there  early  enough  to  walk  to  Shambansb,  a 
station  on  the  same  line  of  road,  four  miles 
south,  by  7  o'clock.  About  S  o'clock  tbe  same 
morning  tbe  dead  body  of  Emma  Moore  was 
discovered  In  the  shed  where  abe  and  tbe  de- 
fendant had  spent  tbe  previous  day  and 
night  Tbe  body  was  lying  on  the  gronsd 
east  of  the  cross-timtier  with  tbe  bead  rest- 
ing thereon  close  to  the  nortb  wall  of  tbe 
shed.  It  was  lying  very  nearly,  if  not  anite, 
on  tbe  back,  with  tbe  feet  toward  tbe  south- 
east. The  left  hand  was  by  tbe  side  and  tbe 
right  was  resting  on  tbe  thigh.  Inside  of  the 
right  arm,  and  lying  on  the  body,  waa  a  32- 
callber  revolver,  which  belonged  to  tbe  de- 
fendant and  which  he  took  to  tbe  abed  with 
him.  A  32-caIlber  pistol  bail  had  entered  the 
body  of  tbe  deceased  midway  between  tbe 
nipples,  and  bad  passed  slightly  downward 
and  to  the  left  through  tbe  heart  Tbe  facts 
thus  far  narrated  are  either  conceded  or 
practically  undisputed. 

The  defendant  contends  that  the  deceased 
committed  suicide,   and  that  tbe  Cacta  and 
circumstances  proven  on  tbe  trial  vrere  not 
inconsistent  with  this  theory  of  ber  death, 
and  hence  were  Insufficient  to  warrant  the 
verdict  of  the  Jury.    This  feature  of  the  case 
will  require  a  somewhat  detailed   consider 
atlon  of  facts  and  circumstances  not  hereto- 
fore specifically  mentioned.    The  criminal  in- 
timacy of  the  deceased  and  tbe  defendant 
extending  over  a  considerable  period  of  time 
and  up  to  the  day  of  ber  death,  was  ahown 
beyond  any  question.    It  was  also  proven  that 
the  deceased  thought  much  of  tbe  defendant 
and  not  only  wished  lilm  to  many  ber.  bat 
had  frequently  asked  him  to  do  so,  both  by 
letter  and  by  personal  solicitation.    He  testi- 
fied that  during  tbe  night  they  spent  at  the 
Woifkill    house    she    renewed   this    request 
and  that  be  then  told  ber  that  be  would  not 
marry  her,  whereupon  she  cried,  and  said, 
"Give  me  that  gun,  and  I  will  kUl  myself." 
He  said  that  be  then  removed  the  cartridges 
from  his  revolver  so  that  she  could  not  in- 
jure herself,  and  handed  It  to  her.    His  testi- 
mony as  to  ber  crying  and  as  to  tbe  demand 
for    the    revolver    Is    corroborated    by    the 
state's  witness  Wolfklll,  who  occupied  an- 
other bed  In  the  same  room  where  tbey  slept 
But  Wolfklll  also  testified  that  some  time 
during  tbe  night  be  heard   tbe   defendant 
swearing  at  tbe  deceased,  but  whether  this 
was  before  or  after  tbe  other  conversation 
related  does  not  appear.     Another   circum- 
stance, which  shonid  be  considered  in  this 
connection,  as  tbrowlng  at  least  some  light 
on  tbe  relations  of  the  deceased  and  tbe  de- 
fendant, and  on  their  real  feelings  for  eacii 
other,  is  the  fact  that  some  time  during  the 
night  they  spent  at  the  WolfldJi  house  young 
Wolfklll  asked  tbe  deceased  to  get  into  bed 
with  him,  which  she  did  after  the  defendant 
had  stated  to  her  that  she  could  do  so  If  she 
wished.    Whatever  may  have  prompted  this 
action  on  the  part  of  the  deceased  and  tbe 
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lefendant's  consent  tbereto,  and  whatever 
may  have  been  the  real  transaction  between 
the  deceased  and  Wolfklll  at  that  time.  It  Is 
evident  that  the  deceased  then  bad  no  serloos 
expectation  of  ever  becoming  the  wife  of  the 
defendant  Some  time  before  then  she  may 
have  entertained  such  a  hope,  for  in  some  of 
her  letters  to  him  she  said.  In  substance, 
that  she  was  pregnant  by  him,  but  such 
claim  does  not  appear  to  have  been  made 
later  than  the  29th  of  April,  and  it  was 
proven  that  she  was  not  pregnant  at  the  time 
of  her  death.  The  defendant  testified  that 
either  the  night  of  the  14th  or  the  morning 
of  the  15th  of  May,  and  while  they  were  at 
the  shed,  he  told  the  deceased  that  be  was 
going  to  the  home  of  bis  parents  in  Cler- 
mont, Mo.,  and  that  she  said  she  would  re- 
main in  the  shed  awhile,  and  would  then  go 
to  Clarlnda,  and  that  "probably  her  brother 
would  be  there,  and  she  would  ride  home 
with  him."  He  also  testified  that  they  both 
got  up  about  half  past  6  on  the  morning  of 
the  15tb,  and  that  she  again  asked  him  to 
marry  her,  and  he  again  refused;  that  she 
then  asked  him  If  be  "would  come  back  on 
the  next  Sunday,"  to  which  he  answered 
that  he  did  not  think  he  would,  and  that  she 
replied  to  this  by  saying,  "Life  Isn't  worth 
living  to  me  If  you  won't;"  that  he  then 
started  down  the  track  for  Shambaugh,  leav- 
ing the  deceased  sitting  on  a  pile  of  timber 
Just  ontslde  of  the  shed.  There  Is  no  other 
evidence  tending  to  show  that  the  deceased 
was  in  an  unhappy  frame  of  mind  while  at 
this  place.  There  were  no  tears,  nor  was 
there  Indication  of  violent  emotion,  and,  not- 
withstanding the  fact  that  the  deceased  had 
asked  for  the  revolver,  and  expressed  a  de- 
rire  to  end  her  life  at  the  Wolfklll  house  aft- 
er the  defendant  had  again  positively  refused 
to  marry  her,  she  was  permitted  to  take  it,  to 
load  it.  and  to  shoot  at  a  mark  with  It  at  the 
shed  during  the  afternoon  they  were  there, 
and  thlH  without  any  apprehension  on  the 
part  of  the  defendant  that  she  would  do  vio- 
lence to  herself.  He  undoubtedly  knew  her 
varying  moods  better  than  any  one  else,  and 
had  no  fear  that  she  would  execute  a  threat 
of  self-destruction.  Indeed,  the  threat  to  use 
the  revolver  seems  to  have  been  common  to 
both,  for  when  the  deceased  was  in  defend- 
ant's room  In  the  boarding  house  on  the  even- 
ing of  the  13th,  soliciting  him  to  go  with 
her,  he  had  the  revolver  under  his  pillow, 
and  in  a  half  playful  manner  told  her  that  he 
would  shoot  her  If  she  did  not  go  downstairs 
and  let  him  alone. 

The  sheriff  of  the  county  reached  the  shed 
about  the  middle  of  the  forenoon  on  the  day 
the  body  was  found.  Before  bis  arrival  the 
body  had  not  been  touched  by  any  one,  nor 
had  any  one  been  inside  of  the  structure,  or 
changed  in  any  way  the  conditions  therein. 
He  took  'the  revolver  from  the  body  in  the 
presence  of  a  number  of  witnesses.  Immedi- 
ately tbereafter,  and  after  some  little  effort 
on  bis  part,  he  released  the  barrel  catch  and 


opened  the  revolver  so  that  its  cylinder  was 
fully  exposed.  He  testified  that  be  mad«  a 
very  careful  examination  of  the  cylinder  at 
that  precise  time,  and  that  it  contained  no 
empty  shells,  and  but  two  loaded  ones,  and 
immediately  upon  making  tills  discovery  he 
held  the  revolver  up  for  the  inspection  of 
those  present  His  testimony  as  to  the  condi- 
tion of  the  cylinder  when  he  opened  the  re- 
volver is  corroborated  by  the  testimony  of 
other  witnesses  who  were  close  to  him  at 
the  time,  and  who  saw  him  open  the  revolver, 
and  noticed  the  number  of  shells  the  cylinder 
contained;  and  no  witness  testified  that  be 
saw  any  shell  drop  from  the  cylinder  when 
the  revolver  was  opened.  After  the  sheriff 
had  made  this  examination,  one  empty  shell 
was  found  some  two  or  three  feet  west  of 
the  cross-piece  on  which  the  bead  of  the 
dead  woman  rested,  and  one  empty  shell  and 
one  loaded  one  were  found  between  the  body 
and  the  cross-timber.  It  is  contended  by  the 
appellant  that  the  shells  which  were  found 
on  the  ground  after  the  sheriff  had  opened 
the  revolver  were  In  fact  ejected  or  dropped 
from  the  cylinder  after  it  was  opened.  There 
was  an  ejector  on  the  revolver,  but  the  undis- 
puted evidence  shows  that  it  was  wet  and 
rusty  at  the  time,  and  that  it  did  not  work. 
It  had  rained  during  the  forenoon  of  that  day, 
and  the  testimony  shows  that  at  the  time  this 
examination  was  made  it  was  not  bright  and 
light.  It  is  probably  also  true  that  the  inside 
of  the  shed  was  made  still  darker  by  those 
present  But  the  testimony  shows  without 
question  that  it  was  light  enough  within  to 
permit  the  examination  and  measurement  of 
foot  prints  in  the  ground  therein,  and  this 
without  difficulty.  It  ip  also  fairly  well 
Shown  that  when  the  sheriff  opened  the  re- 
volver he  was  standing  at  the  extreme  west 
end  of  the  shed  opening;  but,  If  that  be  not 
true,  he  was  at  the  time  with  one  of  his  knees 
on  the  cross-tlml)er  near  the  body,  only  about 
four  feet  from  the  open  front  of  the  shed, 
and  In  either  position  it  would  seem  almost 
impossible  to  open  the  revolver  with  his  eyes 
fixed  directly  upon  it,  and  let  drop  therefrom 
one  loaded  and  two  empty  shells  without 
such  fact  being  observed  by  himself  or  the 
other  witnesses  who  were  watching  the  re- 
volver during  the  time.  It  is  said,  however, 
that  a  careful  search  of  the  ground  was  made 
for  shells  before  the  revolver  was  opened, 
and  that  none  were  then  found;  but  such  was 
not  the  fact  It  is  true  that  the  sheriff  and 
his  assistants  had  looked  the  ground  over 
outside  of  the  cross-timber  before  this,  but 
not  for  the  special  purpose  of  discovering 
whether  there  were  shells  there.  There  was 
growing  grass  between  the  cross-timber  and 
the  shed  opening,  and  the  testimony  tends  to 
show  that  the  empty  shell  found  west  of  the 
timber  was  found  in  the  grass.  BMrthermore, 
the  loaded  and  unloaded  shells  found  inside 
of  the  cross-timber  were  not  found  together, 
as  they  naturally  would  have  been  If  drop- 
ped to  the  ground  at  the  same  time,  and  the 
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position  of  the  empty  shell  west  of  the  tlm-  | 
ber  two  or  three  feet  certainly  showed  that 
It  was  dropped  or  thrown  there  at  another 
time. 

Could  the  deceased  hare  opened  the  revol- 
ver after  shooting  herself  and  before  her 
death?  Physicians  testified  npon  the  trial 
that  death  wae  probably  Instantaneous,  and 
this  was  strongly  Indicated  by  the  position  of 
the  body.  It  la  said,  "Where  death  is  sudden, 
the  body  will  usually  be  found  lying  npon 
the  back,  but.  If  It  have  not  been  Immediate, 
the  face  and  trunk  will  generally  be  turned 
to  the  ground."  3  Wharton  &  SUlles"  Medi- 
cal Jurisprudence  (4th  Ed.)  {  802.  The  po- 
sition of  the  revolver  when  found  furnishes  no 
presumption  for  or  against  the  theory  of  sui- 
cide. Death  having  been  Instantaneous,  and 
the  weapon  being  found  on  the  body,  but  not 
grasped  In  the  hand,  It  Is  Impossible  to  de- 
termine from  the  position  alone  whether  It 
was  placed  there  by  an  assassin  or  fell  from 
the  hands  of  a  suldde.  Wharton  ft  Stllles, 
supra. 

The  defendant  and  the  deceased  were  alone 
from  the  time  they  reached  the  shed  on  the 
14th  until  he  left  there  the  following  morn- 
ing, and  there  Is  no  evidence  tending  to  show 
that  any  one  else  was  there  after  he  left  and 
before  the  body  was  discovered  by  the  .sec- 
tlonmen.  In  fact,  the  appearance  of  the  foot- 
prints In  the  wet  earth  leading  to  and  from 
the  shed,  and  the  other  conditions  present 
when  the  body  was  first  discovered,  all  nega- 
tive the  Idea  that  a  third  person  had  been 
there.  The  defendant  says  that  when  they 
prepared  their  bed  for  the  night  the  deceased 
took  off  her  dress  skirt  and  one  of  her  under 
skirts  and  spread  them  on  the  ground  for 
them  to  He  on;  that  she  occupied  the  north 
side  of  the  bed,  pretty  close  to  the  north 
wall  of  the  shed;  and  that  his  overcoat  was 
used  as  a  cover  for  tbem  both.  When  the 
body  was  found  It  was  very  nearly  In  the 
position  Just  described,  most  of  the  witnesses 
stating  that  the  feet  were  slightly  to  the 
southeast.  Her  dress  skirt  was  still  spread 
on  the  ground  and  under  her  body.  Her 
Jacket  was  lying  on  the  timber  Just  south 
of  her  head.  Her  hat  was  within  the  in- 
closure  and  some  distance  from  the  body,  and 
her  umbrella  laid  west  of  the  cross-timber, 
and  near  the  front  of  the  shed.  Her  eyes 
were  closed,  and  the  expression  of  her  face 
was  as  peaceful  and  composed  as  that  of  a 
person  enjoying  sweet  and  undisturbed  sleep. 
There  were  no  traces  of  tears  or  of  suffer- 
ing, physical  or  mental.  Had  the  deceased 
become  violently  agitated  because  of  her  sup- 
posed loss  of  the  defendant  and  killed  herself 
In  consequence  thereof,  as  contended  by  him. 
It  is  hardly  probable  that  her  posture,  ap- 
pearance, and  surroundings  would  have  been 
as  they  were  In  fact  In  the  third  volume 
of  Wharton  &  Stllles*  Medical  Jurisprudence, 
t  821,  it  Is  said:  "The  posture.  In  case  of  a 
radden  and  surprised  death.  Is  lying  on  the 
back;  and  in  such  case,  imless  natural  causes 


ot  Budden  death  be  found,  the  precamptioo  is 
homicide.  Then,  again,  the  disposition  of  tb» 
limbs  la  significant.  Sentimental  micides 
compose  themselves  gracefully  for  the  spec- 
tacle. But  when  despair  is  tlxe  controlUas 
cause,  the  countenance  at  least  may  dfspbr 
misery  even  more  intense  than  tbat  of  a 
death  struggle  with  an  assassin."  In  casef 
of  suicide  it  is  not  uncommon  to  And  the 
eyes  closed,  and  it  Is  likely  tbat  no  presmnp- 
tlon  should  be  Indulged  on  acconot  thereof 
either  for  or  against  the  theory  In  this  ease. 
But  it  was  shown  that  the  outer  ^rmect 
worn  by  the  deceased  where  the  bnllet  passed 
through  It  was  but  very  slightly  bamed  I7 
the  powder.  If  at  all,  and  this  was  a  drcoiD- 
stance  which  the  Jury  might  properly  consi^ 
er  and  give  weight  to  in  determining  wbetfacr 
the  deceased  fired  the  fatal  sdbot. 

The  morning  that  the  body  was  found,  a 
passenger  train  going  south  passed  the  shed 
at  about  7  o'clock.  The  engineer  of  that 
train  testified  for  the  defendant  at  the  trial 
In  October  following  that  on  that  morning 
he  saw  a  lady  standing  10  or  12  feet  west 
of  the  track  about  11  telegraph  poles  nortb 
of  the  shed;  that  his  attention  whb  attract- 
ed to  her  by  red  on  her  clothing  or  in  front 
of  her,  and  that  she  held  an  umbrella  over 
and  so  close  to  her  head  that  he  did  not  see 
her  face  or  the  upper  part  of  her  body.  The 
defendant  contends  that  the  lady  so  seen  bj 
the  engineer  was  Miss  Moore  on  h^  way  to 
Clarinda.  If  it  be  true  that  she  was  alive 
at  that  time,  then  It  is  equally  as  true  that 
the  defendant  did  not  kill  her,  for  it  is  proT- 
en  that  he  was  at  or  near  Shambangb  at 
that  particular  time.  None  of  Miss  Moore'* 
clothing  was  red.  The  hat  that  she  wok 
down  to  the  shed  was  trimmed  on  the  top 
with  a  couple  of  large  bows  or  boms  of  very 
light  red  or  pink  material,  and  It  Is  contend- 
ed that  she  was  holding  her  hat  in  her  hanil 
down  in  front  of  her  body  below  the  waist 
and  that  it  was  the  red  on  tbe  bat  wUdi 
the  witness  saw.  But  the  witness  did  not 
testify  that  he  saw  a  hat.  or  that  tbe  wo- 
man was  holding  one  in  her  band.  He  tes- 
tified that  he  thought  she  had  a  red  dress  on: 
that  the  red  he  saw  was  more  extensive  than 
the  red  on  the  hat  of  the  deceased,  and  that 
it  was  of  a  different  color.  Furthermore,  it 
was  shown  by  the  state  in  rebuttal  that  in 
May,  a  few  days  after  the  body  was  found, 
and  while  the  grand  Jury  was  Investlgatisg 
the  matter,  one  of  the  grand  Jurors  was  told 
by  the  engineer  Wright  that  the  woman  be 
saw  on  the  morning  In  question  was  about  a 
mile  south  of  the  shed,  and  that  she  had  oo 
a  red  dress  and  a  sunbonnet  There  were 
several  public  and  private  railway  crossliip 
between  Clarinda  and  Shambangb.  There 
were  many  farm  houses  along  tbe  line  of 
the  road,  and  not  far  tbM«front.  Tbe  train 
was  running  about  SO  miles  an  hour,  and 
the  engineer  did  not  pretend  that  be  paid 
particular  attention  to  the  woman,  though  he 
did  testify  that  his  attention  was  first  called 
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to  ber  by  tbo  red  ahe  wore,  because  "red  is 
always  a  danger  signal."  Taking  into  con- 
sideration all  of  the  facts  proven,  many  of 
which  we  have  not  detailed,  together  with 
the  contradictory  statements  of  the  engineer, 
we  think  the  jury  was  Justified  in  conclud- 
ing that  the  woman  he  saw  was  not  Miss 
Moore.  The  defendant  proved  by  a  witness 
who  lived  a  mile  from  the  shed  that  he  heard 
the  report  of  a  gun  or  revolver  on  the  morn- 
ing of  the  15tb  of  May,  and  that  the  sound 
came  from  that  direction.  Two  other  wit- 
nesses who  lived  at  different  places  about 
the  same  distance  from  the  shed  also  testi- 
fled  to  hearing  the  report  of  a  gun  or  revol- 
ver on  the  same  morning,  but  none  of  these 
witnesses  were  able  to  fix  the  time  with  any 
degree  of  certainty  further  than  to  say  that 
It  was  early  In  the  morning — somewhere 
around  6  or  7  o'clock.  One  witness  said  that 
It  was  as  likely  to  have  been  6  as  7,  and  that 
he  could  not  tell  the  time  within  an  hour; 
and  such  was  the  substance  of  the  other  tes- 
timony on  this  subject  Moreover,  it  was 
shown  that  the  shed  in  question  was  situat- 
ed near  a  creek,  along  which  there  was  con- 
siderable shooting  at  that  season  of  the  year. 
Our  examination  of  the  record  satisfies  us 
that  the  verdict  is  well  sustained  by  the  evi- 
dence, and  that  we  should  not  Interfere 
therewith. 

The  court  gave  the  following  instruction, 
to  the  latter  part  of  which  exception  is 
taken: 

"(6)  If  yon  believe  from  the  evidence  be- 
fore you,  beyond  all  reasonable  doubt,  that 
Emma  Moore  came  to  her  death  by  reason 
of  a  shot  fired  from  a  revolver  by  the  hand 
of  the  defendant,  substantially  as  charged 
In  the  indictment,  it  matters  not  that  such 
evidence  is  circumstantial,  or  made  up  from 
the  facts  and  drcnmstances  surrounding  the 
death  and  the  relations  of  the  defendant 
with  her,  provided  only  that  the  Jury  believe 
such  facts  and  circumstances  to  be  proven 
by  the  evidence  beyond  all  reasonable  doubt, 
and  to  be  inconsistent  with  any  other  hy- 
potbesis  than  the  guilt  of  the  defendant  It 
is  not  enough,  however,  that  all  the  facts 
and  circumstances  shown  are  consistent  with 
the  guilt  of  the  defendant,  but  they  must  be 
of  such  character  that  they  cannot  reasona- 
bly  be  tme,  in  the  ordinary  nature  of  things, 
and  the  defendant  Innocent.  The  rule  re- 
quiring the  jury  to  be  satisfied  of  the  de- 
fendant's guilt  beyond  all  reasonable  doubt 
in  order  to  warrant  a  conviction  does  not  re- 
quire, however,  that  you  should  be  satisfied 
beyond  a  reasonable  doubt  of  each  link  in 
the  chain  of  drcnmstances  relied  upon  to  es- 
tablish his  guUt  It  will  be  sufficient  If. 
taking  the  evidence  all  together,  you  are  sat- 
isfied beyond  all  reasonable  doubt  that  the 
defendant  is  guilty." 

The  first  clause  of  this  paragraph  In  etCect 
inatracted  the  jury  that  each  essential  fact 
or  circumstance  relied  upon  by  the  state 
must  be  proven  beyond  a  reasonable  doubt 


It  is  true  the  word  "essential"  Is  not  used 
therein,  but  the  common  knowledge  of  ju- 
rors would  apprise  them  that  not  every  mi- 
nor detail  or  fact  or  circumstance,  unimpor- 
tant In  itself  when  standing  alone,  should  be 
proven  beyond  a  reasonable  doubt  They 
would  also  understand  from  the  language 
used  that  every  fact  and  circumstance  abso- 
lutely necessary  to  show  that  the  defendant 
fired  the  fatal  shot  must  be  proven  beyond  a 
reasonable  doubt 

The  criticism  of  the  latter  clause  of  the  in- 
struction is  directed  to  the  use  of  the  word 
"link"  therein.  It  may  be  conceded  that  it 
was  not  well  chosen,  although  the  court 
doubtless  meant  to  say  that  it  was  not  nec- 
essary to  prove  beyond  a  reasonable  doubt 
every  minor  fact  or  circumstance  tending  to 
establish  the  facts  necessary  to  a  convic- 
tion. The  jury  may  have  critically  ana- 
lyzed the  word,  although  they  probably  did 
not  and  given  to  it  a  different  meaning. 
State  V.  Cohoi,  108  Iowa,  208,  78  N.  W.  857, 
76  Am.  St  Rep.  213.  See,  also.  State  v. 
Hossock,  116  Iowa,  194,  89  N.  W.  1077.  We 
need  not,  however,  determine  whether  this 
instruction,  taken  as  a  whole,  could  have 
been  misunderstood  by  the  jury.  This  is 
not  a  case  wherein  the  state  was  compelled 
to  prove  a  chain  of  circumstances.  The  re- 
lations existing  between  the  defendant  and 
the  deceased  were  admitted  by  him  upon  the 
witness  stand.  That  they  were  together  two 
nights  and  a  day  immediately  preceding  her 
death  was  also  an  admitted  fact  That  he 
left  her  on  this  morning  he  also  admitted. 
That  the  body,  when  found,  was  lying  in 
substantially  the  same  position  she  had  oc- 
cupied during  the  night,  and  with  substan- 
tially the  same  clothing  thereon,  is  undis- 
puted. The  appearance  and  posture  of  the 
body,  the  finding  of  the  shells  on  the  ground, 
the  condition  of  the  shed  and  other  condi- 
tions present  at  that  time  are  all  undisputed 
and  clearly  proven.  The  sole  and  only  con- 
troversy over  the  conditions  at  the  shed  was 
as  to  whether  the  shells  found  on  the  ground 
were  there  before  the  cylinder  was  exposed 
or  whether  they  dropped  out  after  the  sher- 
IfF  exposed  it  There  was  no  testimony  sus- 
taining the  latter  proposition.  All  It  has  to 
support  It  is  the  argument  of  counsel  that 
the  defendant  would  not  have  ejected  the 
shells  after  shooting  the  deceased.  There 
was,  then,  no  chain  of  circumstances  com- 
posed of  different  links  to  be  proven  in  the 
state's  case,  and  we  are  of  the  opinion  that 
the  Instruction  complained  of  could  not  have 
been  prejudicial  to  the  defendant 

The  appellant  alleges  misconduct  of  Jurors 
before  verdict  and  shows  in  support  thereof 
that  during  Its  deliberations  on  the  case  it 
was  said  that  the  defendant  would  have  the 
right  of  appeal  If  convicted,  and  it  is  argued 
that  because  of  this  knowledge  of  the  right 
of  appeal  the  inry  did  not  exercise  the  care 
or  give  the  evidence  the  consideration  It 
should  have  received.     Every  man  of  suffl- 
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dent  understanding  to  be  competent  as  a  Ju- 
ror knows  that  tbe  right  of  appeal  exists  in 
such  cases,  and  hence  the  mere  fact  that  it 
was  spoken  of  in  the  Jury  room  would  not 
in  itself  be  unusual,  or  out  of  place.  Of 
course,  if  it  were  made  to  appear  that  on 
account  of  such  knowledge,  or  because  of 
such  talk,  the  Jury  had  not  given  a  case  due 
consideration,  but  bad  violated  its  sworn  du- 
ty, and  attempted  to  shift  its  responsibility, 
the  court  would  grant  a  new  trial.  But  the 
presumption  Is  that  a  Jury  has  done  its  du- 
ty, and  has  acted  conscientiously  upon  the 
evidence  before  It,  and  not  upon  the  theory 
that,  because  its  errors  or  mistakes  might  be 
corrected,  it  will  not  honestly  consider  the 
case  and  return  a  verdict  based  upon  such 
consideration  alone;  and  there  is  nothing 
here  Indicating  other  than  a  full,  careful, 
and  candid  consideration  of  tbe  case  by  the 
Jury. 

We  reach  the  conclusion  that  the  defend- 
ant had  a  fair  and  Impartial  trial,  that  tbe 
Jury  gave  the  case  the  consideration  it  should 
have  received,  and  that  the  verdict  should 
not  be  disturbed.  The  Judgment  is  there- 
fore affirmed. 


STATB  T.  EVANS. 
(Supreme  Court  of  Iowa.    Jan.  10^  1901.) 

CRIMINAL  LAW— ASSAULT  WITH  INTENT  TO 
COMMIT  MANSLAUGHTER  —  EVIDENCE— WIT- 
NESSES—CROSS-EXAMINATION  —  SCOPB  — IN- 
STRUCTIONS—ASSUMPTION    OF    FACTS. 

1.  Where,  in  a  prosecution  for  assault  with 
inteut  to  commit  manslaughter,  it  appeared  that 
defendant  had  engaged  in  a  distarbance  in  a  hall 
at  night,  and  had  left  the  place,  and  that  he 
was  followed  by  a  crowd  which  threatened  vio- 
lence to  him,  the  belief  of  a  witness  that  tbe 
crowd  which  followed  defendant  meant  to  cre- 
ate trouble  wag  inadmissible. 

2.  In  a  prosecution  for  assault,  a  witness  tes- 
tified that  a  "gang  of  fellows"  were  coming  up 
behind  him,  which  other  evidence  tended  to  show 
were  seeliing  defendant  to  injure  him.  Witness 
was  then  asked  if  he  noticed  whether  T.,  a 
member  of  tbe  gang  who  inquired  for  defendant, 
had  a  revolver  or  not,  but  an  objection  to  the 
question  on  the  grouud  that  it  was  incompetent 
and  immaterial  was  sustained.  Defendant's 
counsel  then  stated  that  he  expected  to  prove 
that  T.,  in  company  with  o  large  crowd  of  men, 
was  searching  for  the  defendant,  threatening  to 
do  him  violence,  and  that  the  defendant  had 
knowledge  of  this  at  the  time  he  shot  prosecutor, 
whom  he  supposed  belonged  to  tbe  attacking 
party.  Hehd,  that  the  exclusion  of  such  evidence 
was  error. 

3.  In  a  prosecution  for  assault,  a  question  ask- 
ed of  a  witness  as  to  what  the  manner  and  tem- 
per of  a  crowd  alleged  to  have  been  seeking  de- 
ceased prior  to  the  shooting,  to  injure  hira, 
seemed  to  be,  was  properly  excluded  as  calling 
for  a  conclusion. 

4.  Where,  in  a  prosecution  for  assault,  the 
only  testimony  given  by  a  witness  on  direct  ex- 
amination was  as  to  his  position  before  the  fir- 
ing of  the  shots,  and  that  he  saw  a  crowd  around 
the  store  before  prosooutor  came,  and  that  cer- 
tain threats  were  made  by  the  crowd,  it  was 
improper  for  the  court  to  permit  the  witness  to 
be  asked  questions  ou  cross-examination  relat- 
ing to  a  dilliculty  in  which  defendant  had  been 
previously  engaged  on  the  same  evening  at  an 
entirely  different  place. 


6.  Where,  in  a  prosecatto 
tent  to  commit  manslaughtc 
proved  that  defendant  did 
not  error  for  the  court  to 
its  instructions. 

Appeal  from  District  C 
ty;  M.  A.  Boberts,  Judge. 

Tlie  defendant  was  acci 
assault  with  intent  to  c< 
was  convicted  of  assault 
mit  manslaughter,  and  a{ 

N.  B.  Kendall,  for  appi 
Ian,  Atty.  Gen.,  and  C.  J 
Atty.  Oen.,  for  tbe  State. 

LADD,  J.  There  appe 
disturbance  at  a  dance  in 
ton  at  about  11  o'clock  i 
The  defendant  left,  and 
was  approached  by  the  < 
being  certain  of  bis  Ide 
that  you,  Plumr'  To  thli 
ed,  "Yes;  do  you  want  i 
an  affirmative  response, 
get  me.  Go  on.  Cto  on 
volver  at  the  same  tim< 
stable  retreated,  shot  hit 
defendant  introduced  e^ 
show  that  after  the  dlstu 
the  people  dispersed,  and 
ed  upon  the  reasonable 
a  large  body  of  men,  bei 
or  doing  him  great  bodilj 
ing  him,  and  that  what  I 
intention  of  killing  Beas' 
but  to  enable  bim  to  es 
aoers. 

1.  One  Williams  testifi 
shooting  he  saw  a  crov 
rapidly  from  the  dancln 
the  company  store,  near 
occurred;  that  many  of 
and  that,  fearing  trouble 
then  asked,  "What  wa 
crowd  that  led  you  to  bel 
trouble  come  out  of  their 
Jection  by  the  state  wa 
The  belief  of  the  witness, 
it,  could  have  had  no  be 
being  tried. 

2.  One  Rhodes  testiflei 
fellows  were  coming  rigl 
heard  Tolllver  want  to  kn< 
was."  He  then  asked: 
whether  he  [ToUiver]  had 
An  objection  that  this  w 
immaterial  was  sustaine 
fendant  then  stated  thi 
introduce  proof  that  To 
with  quite  a  large  crowd 
ing  for  the  defendant,  th: 
violence,  and  that  defend 
of  this  at  the  time  of  tbe 
and  supposed  that  Reasb] 
party."  The  evidence  w 
statement.    It  sbotild  ba' 

f  6.  See  Criminal  Iaw,  vol. 
Homicide,  vol.  26,  Cent.  Dig. 
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ending  to  Show  wbetber  tbose  tn  pursuit  of 
lefendant  were  armed,  and  aa  bearing  upon 
rbat  be  mlgbt  reaaonably  bave  apprebended 
ipon  tbe  approacb  of  Reaaby.  Auotber  yrit- 
less  was  asked  to  "tell  tbe  Jury  Just  wbat  tbe 
aanner  and  temper  of  tbe  crowd  seemed  to 
e."  The  objection  as  Incompetent  was  prop- 
rly  sustained.  Tbe  question  called  for  a 
oncluslon,  and  not  a  statement  of  facts. 

3.  On  direct  examination  Willis  testified, 
a  behalf  of  tbe  defendant,  tbat  be  was  a 
Kist-office  clerk;  tbat  be  was  near  tbe  lower 
Dd  of  tbe  store  wben  tbe  sbots  were  fired; 
hat  be  saw  "a  crowd  of  men  around  there, 
lefore  Beasby  came,  going  down  tbe  line 
)retty  rapidly";   that  they  said,  "If  we  get 

be  8 of  a  b ,  we'll  kUl  him;"  that  they 

rere  talking  loud,  and  seemed  to  be  angry; 
bat  this  was  about  20  minutes  before  the 
ibooting;  that  be  and  defendant  were  stand- 
ng  on  the  west  side  of  the  store  wben  this 
Towd  passed  on  somewhere  la  front  of  the 
itore.  On  cross-examination  tbe  record  reads: 
'I  was  coming  from  home,  before  I  got  on 
lie  west  side  of  tbe  store,  in  company  with 
lefendant  We  had. been  over  to  tbe  dance. 
2.  Why  did  yon  leave  the  dance?  (Objected 
:o  as  immaterial  and  not  proper  cross-examl- 
latlon.  OTerruled.  Defendant  excepts).  A. 
Plum  got  into  a  fuss  up  there.  Q.  Wbat  kind 
>f  a  fuss  was  it?  (Objected  to  as  immaterial, 
irreleTant,  incompetent,  and  not  proper 
Tosa-ezamination.  Oyerruled.  Defendant  ex- 
:»pt8.)  A.  Well,  I  wasn't  right  down  at  the 
platform  wben  tbe  fuss  occurred.  Q.  Wasn't 
there  some  shooting  going  on  there,  and  done 
by  Mr.  Evans,  tbat  caused  you  to  leave  the 
Jance?  (Same  objection.  Overruled.)  A. 
fes.  sir.  •  •  •  Did  yon  see  any  shoot- 
ing there?  (Substantially  the  same  objection. 
Overruled.)  A.  I  heard  some  shooting.  Q. 
A.S  soon  as  that  shooting  occurred,  what  be- 
came of  the  people  tbat  were  at  tbe  dance? 
Did  you  see  them?  (Same  objection.  Over- 
ruled. Defendant  excepts.)  A.  Yes;  they  all 
li^iersed,  I  suppose."  Manifestly,  the  prop- 
er bounds  of  legitimate  cross-examination 
were  exceeded,  and  a  new  element  Intro- 
duced in  the  trial.  As  the  state.  In  making 
out  its  case,  bad  shown  the  presence  of  these 
witnesses  at  the  shooting,  there  was  no  occa- 
sion to  inquire  as  to  their  whereabouts  dur- 
ing the  evening;  but,  even  if  this  were  prop- 
er, tbe  state  ought  not  to  have  been  allowed, 
under  this  guise,  to  Investigate  another  trans- 
action in  which  defendant  appears  to  have 
been  Involved.  It  may  be  that  the  trouble 
at  tbe  dance  was  so  closely  connected  with 
the  subsequent  difficulty  that  tbe  state  might 
have  proved  tbe  facts  in  making  out  its  main 
ease,  or  tbat  this  would  have  been  proper 
matter  for  defense:  but,  as  neither  bad  elect- 
ed to  enter  that  field  of  inquiry,  the  state 
ought  not  to  have  been  permitted  to  do  so 
tor  tbe  first  time  in  tbe  improper  cross-exami- 
nation of  defendant's  witne.sses.  Tbe  effect 
was  to  force  tbe  defendant  into  an  Investi- 
gation of  a  collateral  matter  not  touched  np- 
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on  by  tbe  state  in  making  out  its  case,  or  rest 
under  tbe  imputation  that  his  conduct  bad 
been  so  reprehensible  as  to  cause  the  people 
gathered  together  for  tbe  purposes  of  diver- 
sion and  pleasure  to  disperse  and  go  to  tbeir 
homes.  Tbe  inquiry  could  not  have  been  oth- 
erwise than  prejudicial. 

4.  Complaint  is  made  of  the  sixteenth  In- 
struction because,  as  is  contended.  It  assum- 
ed that  defendant  shot  at  Reasby.  Tbe  rec- 
ord Is  conclusive  tbat  he  so  did.  True,  de- 
fendant says  that  he  did  not  intend  to  kill 
him  or  any  one  else,  but  he  does  admit  the 
shooting,  and  the  shot  took  effect  in  the  con- 
stable's arm.  He  must,  then,  have  shot  at 
him.  Whether  be  did  so  intentionally,  and, 
If  not,  whether  he  recklessly  discharged  bis 
revolver,  are  other  questions,  and  no  com- 
plaint is  made  but  tbat  these  were  properly 
submitted  to*  the  Jury.  See  State  v.  Bone, 
114  Iowa,  844,  87  N.  W.  507. 

For  tbe  error  pointed  out,  tbe  Judgment  Is 
reversed,  and  the  cause  remanded  for  an- 
other trhil.    Beversed. 


PALLON  V.  RAPID  OTTT. 

(Supreme  0>nit  of  South  Dakota.    Jan.  20, 
1904.) 

PBBSONAL    INJURIB8-BVIDBNCB-WAIVSR    OF 
OBJECTION— RBS   OEST.®— ASSUMP- 
TION OF  ISSUABLE  FACT. 

1.  In  an  action  against  a  city  for  injuries  to 
plaintiff's  ankle  caused  by  an  alleged  defective 
sidewalk,  in  which  the  complaint  did  not  allege 
permanent  injury  but  plaintiff  bad  testified  witu- 
out  objection  to  facts  showing  her  injuries  to 
be  t>ermaDent  and  that  ber  foot  was  amputated 
on  a  certain  date,  it  was  not  thereafter  preju- 
dicial en-or  to  overrule  an  objection  to  a  ques- 
tion to  plaintiff's  physician  as  to  whether  it  be- 
came necessary,  by  reason  of  the  tuberculous 
condition  of  the  joint,  to  remove  the  foot. 

2.  In  an  action  for  personal  injuries  in  which 
the  complaint  did  not  allege  permanent  injury, 
failure  to  object  to  testimony  showing  the  inju- 
ries to  be  permanent  rendered  the  admission  of 
mortality  tables  proper. 

3.  In  an  action  for  injuries  from  a  defective 
sidewalk,  evidence  that  plaintiff  had  told  her 
mother,  on  returning  home  after  tbe  injury,  that 
die  had  hurt  her  foot  by  stepping  in  a  hole  in  a 
iridewalk,  and  six  months  later  had  again  com- 
plained to  her  mother  of  the  injury,  aud  stated 
to  a  physician  that  she  bad  injured  her  foot  in 
a  defective  sidewalk,  was  hearsay,  not  admis- 
sible as  res  gestee. 

4.  Where  there  is  no  statute  requiring  presen- 
tation to  a  city  of  a  claim  for  damages  for  per- 
sonal injuries,  a  sworn  statement  of  an  injury, 
presented  to  the  city  council,  Is  not  admissible 
in  a  subsequent  action  for  such  injuries,  even  to 
show  that  the  claim  bad  not  been  paid. 

5.  In  an  action  for  personal  injuries,  eyidence 
by  nonexperts  as  to  the  physical  condition  of 
plaintiff  before  and  after  the  accident  were  In- 
admissible. 

6.  In  an  action  for  personal  injiuies,  ques- 
tions to  plaintiff  as  to  wbat  was  her  condition  at 
a  certain  time  "as  a  result  of  the  injury"  were 
improper,  iiecanse  assuming  a  controverted  fact. 

Appeal  from  Circuit  C!ourt,  Pennington 
County;  Levi  McGee,  Judge. 


A 
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Action  by  Myrtle  Harvey  against  the  dty 
of  Rapid  Olty.  Plaintiff  died  after  trial,  and 
Charles  M.  Fallon,  as  administrator,  was  sub- 
stituted. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Buell  &  Gardner,  for  appellant  Chauncey 
L.  Wood  and  Wesley  A.  Stuart,  for  respond- 
ent 

FULLER,  J.  There  was  Judgment  for 
plaintiff  In  this  action  to  recover  damages 
for  an  alleged  Injury  sustained  by  Myrtle 
Harvey  on  a  defective  sidewalk,  and  the  de- 
fendant city  appeals. 

The  death  of  plaintiff  having  been  sug- 
gested since  the  trial  of  the  cause,  the  ad- 
ministrator of  her  estate  was  substituted  as 
respondent  on  appeal.  It  appears  from  the 
evidence  offered  In  support  of  the  complaint 
that  Miss  Harvey  was  walking  from  her 
place  of  residence  In  Rapid  City  to  the  post 
office  at  about  the  usual  time  for  the  arrival 
of  the  train,  and  shortly  before  dark,  on 
the  27th  day  of  August,  1901.  She  was  en- 
tirely familiar  with  the  general  condition  of 
the  sidewalk  over  which  she  passed,  and 
knen  that  a  portion  of  a  board,  where  the 
accident  occurred,  viras  broken  and  gone. 
Upon  reaching  this  defective  place  in  the 
walk,  which  was  near  the  middle  of  the 
block,  her  foot  went  through  the  hole  in  the 
walk  thus  occasioned,  causing  her  to  fall  and 
sprain  the  left  ankle.  That  the  injury  was 
apparently  slight  Is  clear  from  the  fact  that 
she  Immediately  proceeded  on  her  way  to  the 
post  office,  where  she  waited  for  the  mall 
to  be  distributed,  and  then  walked  back  to 
her  home.  Nothing  was  done  at  the  time  In 
the  way  of  professional  treatment,  and  about 
four  weeks  thereafter  she  opened  a  county 
school  in  the  vicinity  of  Hill  City,  and  taught 
for  five  consecutive  months.  During  two 
weeks  of  the  term  her  boarding  place  was 
at  least  three  miles  from  the  schoolhouse, 
and  she  walked  back  and  forth  each  day. 
Finding  It  difficult  to  walk  so  great  a  dis- 
tance, she  obtained  a  boarding  place  about 
one  mile  and  a  half  from  the  schoolhouse, 
and  later  removed  therefrom  to  the  residence 
of  Mr.  Bain,  from  which  she  was  required 
to  walk  but  a  short  distance.  For  a  portion 
of  this  time  she  attended  and  participated  in 
dances,  but  toward  the  last  of  the  term  the 
condition  of  her  Injured  ankle  was  such  that 
she  was  forced  to  relinquish  all  recreation 
and  discontinue  the  school.  Upon  returning 
to  her  home  early  In  March,  1902,  she  was 
unable  to  walk  from  the  street  to  the  house 
without  the  aid  of  a  chair,  and  she  then 
called  a  physician,  who  diagnosed  the  case 
as  rheumatism,  accompanied  with  a  slight 
cough.  On  the  8th  day  of  April,  Dr.  Wal- 
dron,  a  physician  and  surgeon,  was  called, 
who  found  the  patient  suffering  from  a  badly 
swollen  ankle,  from  the  appearance  of  which 
and  a  general  diagnosis  of  the  case  It  was 
then  determined  that  she  was  afflicted  with 
tuberculosis  of  the  Joint 


Counsel  for  the  dty  having  tUoweilia:. 
relate  facts  and  circumstances  tending  l 
show  that  her  Injury  was  permanent,  b;  pe 
mltting  her  to  state,  without  appaioitot- 
Jection,  that  her  foot  was  ampntated  on  ti- 
17th  day  of  November,  1902,  it  was  not  prtt 
dlcial  error  to  overrule  an  objectioii  to  t^ 
following  question  propounded  to  the  itteti' 
lug  surgeon  who  assisted  in  the  opent:.: 
"You  may  state  whether  or  not  it  aftenfaii 
became  necessary,  by  reason  of  the  tiiH- 
culous  condition  of  the  Joint,  to  remore  tli! 
foot"  The  objection  that  the  complaim  at- 
tains no  allegation  of  permanent  Injurj  )ic 
Ing  thus  waived  by  the  unchallenged  i(lx> 
sion  of  testimony  to  that  effect,  It  wu  if. 
error  to  Introduce  mortality  tables  shoira; 
the  expectancy  of  life. 

In  support  of  the  cause  of  action  iKegtd 
In  the  complaint,  the  mother  of  plalntill  » 
tlfled,  and,  referring  to  the  time  of  tlie  ac- 
cideut,  the  following  proceedings  toot  p!s« 
at  the  trial:  "Q.  Now,  when  she  retnnsi 
home  that  evening,  what  If  anytlilng,  did 
she  say  about  It?  (Defendant  objects  to  tlr 
question  as  calling  for  a  self-serving  declu- 
tlon,  and  hearsay  testimony,  and  calUog  Is 
a  declaration  of  the  plaintiff  too  far  rem/e 
from  the  time  of  the  alleged  injur;  to  fox 
a  part  of  the  res  gestse,  and  incompetra'. 
irrelevant,  and  immaterial.  Objection  ova- 
ruled.  Defendant  excepts.)  A.  When  ?!« 
came  In,  about  the  first  thing  she  said  wu 
'I  hurt  my  foot,'  and  I  says,  'How?  ud  ^ 
says,  'I  stepped  In  a  hole  in  the  sidenii. 
and  I  says,  'Not  much?'  and  she  ssfs.  '>: 
hurts.'  "  Testifying  with  reference  to  ttf 
occasion  of  plaintiff's  return  from  her  «!■■< 
more  than  six  mouths  after  the  accident  (>■ 
curred,  the  witness  stated,  over  the  same  c' 
Jectlon,  that  her  daughter  told  her  that  "i- 
had  been  standing  on  the  injured  foot  k' 
that  It  had  been  very  painful;  that  sit  in'. 
been  going  around  with  a  chair  and  cuk' 

Over  the  objection  that  the  question  cal- : 
for  hearsay  testimony,  and  a  self-s^nt; 
declaration,  Dr.  Van  Buskirk,  who  visit.ii 
the  patient  In  March,  was  allowed  to  ans»ef 
that  "she  stated  that  she  had  received  ffl 
Injury  In  spraining  her  ankle  In  a  defsctiR 
;  sidewalk  along  about  where  Mr.  Stnta 
I  lives,  east  of  the  Getchell  House." 
'  What  plaintiff  afterward  stated  with  kI- 
erence  to  falling  upon  a  sidewalk  was  W' 
hearsay  and  inadmissible  In  the  recent  os' 
of  Tenney  v.  Rapid  City  (S.  D.)  96  X.  W.« 
In  order  to  be  admissible  as  a  part  of  i^ 
res  gestse,  a  declaration  mtist  be  made  »i"l 
out  premeditation,  and  contemporanP''>c-!; 
with  the  litigated  occurrence  from  vrlii''i  r 
emanates  and  derives  credence.  SotP^ 
seeking  to  recover  damages  on  account  ol  ' 
personal  Injury  is  precluded  from  glTlnf  t 
evidence  his  own  declarations  concerning  t^ 
accident,  unless  such  declarations  are  «* 
current  and  spontaneous  manifeatationa,  ft*- 
from  all  suspicion  of  afterthought 

in  an  action  against  a  dty  rallroail  f ' 
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Mhj  to  recover  damages  sustained  by  one 
Uleged  to  have  been  tbrown  by  a  conductor 
Irom  a  passing  street  car,  it  was  bold  re- 
rersible  error  to  allow  witnesses  to  state 
rhat  the  injured  boy  said  immediately  after 
lie  act  complained  of  and  while  be  was 
Talking  from  the  middle  of  the  street  to  the 
•pposite  sidewalk.  Concerning  his  declara- 
ions  the  court  say:  "They  were  not  coa- 
inrrent  with  the  injury,  nor  uttered  con- 
emporaneouBly  with  It,  so  as  to  be  regarded 
18  a  part  of  the  principal  transaction.  They 
vere  made  after  the  injury  was  recelyed, 
ind  were  merely  narratiTe  of  what  had  tak- 
n  place.  They  were  si>oken  by  the  de- 
eased  as  his  answer,  when  he  was  asked 
what  was  the  matter.'  The  true  inquiry, 
ccording  to  all  the  authorities,  is  whether 
he  declaration  is  a  verbal  act,  illustrating, 
zplaining,  or  interpreting  other  parts  of  the 
ransactlon  of  which  it  is  Itself  a  part,  or  is 
aerely  a  history,  or  a  part  of  a  Mstory,  of  a 
ompleted  past  atFair.  In  the  one  case  it  is 
ompetent;  in  the  other  it  is  not"  Chicago 
Vest  Division  Ry.  Co.  v.  Becker,  128  111. 
45,  21  N.  E.  524,  15  Am.  St  Sep.  144. 

Not  being  called  upon  to  Invoke  the  full 
orce  of  what  appears  to  be  the  prevailing 
nle,  the  foregoing  and  following  cases  are 
auctioned  at  this  time  only  to  the  extent 
f  illustrating  the  error  of  the  trial  court  In 
llowing  witnesses  to  -narrate  what  Mias  Har- 
ey  tmd  said  in  her  own  behalf  concerning 
be  accident  and  the  suffering  thereby  oc- 
asioned.  Waldele  v.  N.  Y.  C.  &  H.  B.  R. 
U>.,  96  N.  Y.  274,  47  Am.  Rep.  41;  Tennis 
.  Interstate  Consolidated  Rapid  Transit  Ry. 
:o.  (Kan.  Sup.)  25  Pac.  876;  Railway  Co.  v. 
Mnan,  65  Kan.  748,  70  Pac.  878;  Sullivan 
.  Or.  Ry.  &  N.  Co.,  12  Or.  892,  7  Pac.  508, 
3  Am.  Rep.  364;  McCansland  v.  Wonderly, 
6  ni.  410;  Fitzgerald  v.  Town  of  Weston, 
2  Wis.  354,  9  N.  W.  13;  The  Augusta  & 
ummerville  R.  R.  Co.  v.  Randall,  79  Ga. 
W,  4  S.  H.  674. 

For  the  reason  that  a  party  can  never 
lake  evidence  for  himself  in  such  a  manner, 
is  own  'statements  relative  to  the  cause,  ez- 
snt  or  effect  of  his  injury  cannot  be  given 
1  evidence  by  an  attending  physician  any 
lore  than  by  a  nopprofessional  witness, 
oosa  V.  Boston  Loan  Co.,  182  Mass.  439; 
lerkle  v.  Bennington  Tp.,  68  Mich.  156,  24 
•.  W.  776,  66  Am.  Rep.  666;  Dundas  v.  City 
f  Lansing,  75  Mich.  499,  42  N.  W.  1011,  6 
r.  R.  A.  143,  13  Am.  St  Rep.  457;  Lund  & 
i^ife  y.  Inhabitants  of  Tyngsborougb,  9 
ush.  86. 

According  to  all  the  authorities,  plaintifTs 
(vorn  statement,  in  the  nature  of  a  claim 
)r  damages,  and  her  attorneys'  explanation 
lereof,  presented  to  the  city  council  before 
le  commencement  of  the  action,  should  have 
een  excluded.  It  is  conceded  that  there  is 
9  statutory  provision  requiring  the  presenta- 
on  of  a  claim  for  damages  to  the  city  coun- 
1,  and  there  is  no  merit  in  the  contention 
lat  such  self-serving  declarations  are  ad- 


missible to  show  that  plaintiff's  demand  bad 
not  been  paid.  Vicksburg  St  Meridian  Bail- 
road  V.  O'Brien.  119  U.  8.  99.  7  Sup.  Ct  118, 
30  L.  Ed.  299;  Howard  v.  By.  Co.,  84  Ga. 
711,  11  8.  E.  452;  Tenney  y.  Rapid  City, 
supra. 

Nor  were  the  statements  of  nonexperts  as 
to  the  general  health  and  physical  condition 
at  Miss  Harvey  before  and  after  the  accident 
admissible. 

The  objection  made  to  the  following  and 
other  similar  questions  propounded  to  Miss 
Harvey  ought  to  have  been  sustained,  for 
the  reason  tbat  they  assume  the  existence  of 
a  material  controverted  fact,  and  call  for 
conclusions  which  invade  the  province  of  the 
Jury:  "Well,  before  abandoning  your  school, 
state  what  was  the  condition  of  your  ankle 
as  a  result  of  the  injury." 

The  view  taken  of  the  case  renders  it  un- 
necessary to  consider  assignments  of  error  re- 
lating to  questions  of  contributory  negli- 
gence, the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and  the  court's  instructions 
to  the  Jury. 

The  judgment  appealed  from  is  leyeraed, 
and  a  new  trial  ordered. 


THOMAS  et  aL  y.  STATE. 

(Supreme  Court  of  South  Dakota.   Jan.  20, 

1904.) 

STATES-BOARD  OF  CHARITIES  AND  CORREC- 
TIONS —  STATUTE  —  CONSTITUTIONAL  LAW  — 
INFRINGEMENT  OF  EXECUTIVE'S  PREROQA- 
TIVE— RATIFICATION. 

1.  Const,  art.  14,  {  2,  limitine  the  number 
of  members  of  the  State  Board  of  Charities 
and  Corrections  to  five,  is  not  violated  by  Laws 
1903,  p.  84,  c.  86,  creating  a  new  board,  of 
three  members,  to  take  the  place  of  the  old 
board,  of  five,  with  a  proviso  that  nothing  in  tlie 
act  shall  operate  to  legislate  out  of  office  any 
member  of  tlie  old  board. 

2.  Const,  art  12,  §  3,  providing  that  the  com- 
pensation of  a  public  officer  shall  not  be  increas- 
ed or  diminished  during  his  term  of  ofSce,  is 
not  violated  by  Laws  1003,  p.  94,  c.  86,  creating 
a  new  State  Board  of  Charities  and  Correc- 
tions, to  take  the  place  of  the  old,  and,  among 
other  things^  providing  that  the  compensation 
of  members  shall  be  a  salary  of  $1,500  per  an- 
num, instead  of  a  per  diem  of  $3,  under  the  old 

',  law. 

3.  Where  the  Governor  might,  by  vetoing  an 
act  of  the  Legislature  on  the  ground  that  it  in- 
terfered with  his  prerogative  of  appointment, 
prevent  its  passage,  be,  in  effect  ratilies  the  ap- 
pointments as  made  by  the  Legislature  therein 
by  approving  the  act. 

4.  A  contention  that  the  Legislature,  having 
once  fixed  the  compensation  of  members  of  the 
State  Board  of  Charities  and  Corrections,  had 
no  power  thereafter  to  change  such  compensa- 
tion, is  not  tenable. 

Fuller,  J.,  dissenting. 

Original  action  by  D.  C.  Thomas  and  others 
against  the  state  of  South  Dakota.  Judgment 
for  plaintiffs. 

C.  H.  Dillon  and  Bartlett  Tripp,  for  plain- 
tiffs.   Phllo  Hall,  Atty.  Gen.,  for  the  State. 

C!OR.«!ON,  P.  J.  The  plaintiffs  bring  this 
original  action  to  recover  of  the  state  the  sal- 
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ary  alleged  to  be  due  them  as  members  of 
the  State  Board  of  Charities  and  Corrections 
from  March  1,  1908,  to  July  1,  1903,  amount- 
ing to  about  $2,000.  The  case  Is  presented  to 
this  court  upon  an  agreed  statement  of  facts, 
but  wtdch,  in  the  view  we  take.  It  will  not 
be  necessary  to  set  out  In  full.  It  Is  sufKcient 
to  say  that  the  state  takes  the  position  that 
the  law  of  1903,  p.  94,  c.  86,  under  which  the 
plaintiffs  claim,  fixing  the  salaries  of  the 
members  of  the  Board  of  Charities  and  Cor- 
rections at  (1,600  per  annum,  Is  unconstitu- 
tional, for  two  reasons:  (1)  That  it  provides 
for  seven  members  of  the  board,  whereas  the 
Constitution  limits  the  number  to  five;  (2) 
for  the  reason  that  It  provides  for  an  Increase 
of  compensation  of  the  members  of  the  board, 
in  violation  of  section  8,  article  12,  of  the 
state  Constitution,  which  provides,  "Nor  shall 
the  compensation  of  any  public  officer  be  in- 
creased or  diminished  during  bis  term  of  of- 
fice." 

Sections  1  and  2  of  article  14  of  the  Con- 
stitution, relating  to  the  charitable  and  penal 
Institution,   read  as  follows: 

"Section  1.  The  charitable  and  penal  In- 
stitutions of  the  state  of  South  Dakota  shall 
consist  of  a  penitentiary,  Insane  hospital,  a 
school  for  the  deaf  and  dumb,  a  school  for 
the  blind  and  a  reform  school. 

"Sec.  2.  The  state  Institutions  provided  for 
hi  the  preceding  section  shall  be  under  the 
control  of  the  State  Board  of  Charities  and 
Corrections,  under  such  rules  and  restrictions 
as  the  Legislature  shall  provide;  such  board 
to  consist  of  not  to  exceed  five  members,  to 
be  appointed  by  the  Governor  and  confirmed 
by  the  Senate  and  whose  compensation  shall 
be  fixed  by  law." 

It  will  be  observed  that  the  Constitution 
provides  for  placing  these  institutions  under 
the  control  of  a  State  Board  of  Charities  and 
Corrections,  under  such  rules  and  regulations 
as  the  Legislature  shall  provide,  and  that  the 
only  limitations  therein  contained  are  that 
the  board  shall  be  constituted  of  not  to  ex- 
ceed five  members,  and  that  they  shall  be  ap- 
pointed by  the  Governor  and  confirmed  by 
the  Senate,  and  that  the  terms  of  office,  dn- 
ties,  and  compensation  are  left  to  the  Legis- 
lature, without  any  limitation.  State  ex  rel. 
V.  Bacon,  14  S.  D.  394,  85  N.  W.  805.  To 
carry  into  effect  these  provisions  of  the  Con- 
stitution, the  Legislature,  at  its  first  session. 
In  1890,  by  chapter  5,  p.  6,  of  the  Session 
Laws  of  that  year,  provided  for  the  appoint- 
ment of  such  a  board,  limited  the  number  to 
five,  fixed  the  term  of  office  of  its  members, 
defined  their  duties,  and  fixed  their  compensa- 
tion at  |3  per  day  and  their  actual  expenses 
while  engaged  in  the  performance  of  the  du- 
ties of  their  office.  Subsequently,  by  section 
1  of  chapter  66,  p.  82,  of  the  Laws  of  1901, 
the  third  section  of  the  act  of  1890  was 
amended  by  fixing  the  term  of  the  appointee 
to  fill  a  vacancy  as  extending  to  the  close  of 
the  next  session  of  the  Legislature.  The 
liOglslature  in  1903  passed  an  act  entitled  "An 


act  to  provide  for  the  government  of  tb« 
charitable  and  penal  institutions  of  the  statr 
of  South  Dakota,"  which  was  approved  Feb- 
ruary 26,  1903,  constituting  chapter  8&  p.  M. 
of  the  Session  Laws  of  that  session,  in  wbldi 
a  substantially  new  law  was  provided  relit- 
Ing  to  the  Board  of  Charities  and  Correctioai 
and  under  this  new  law  the  compensati<Hi  of 
the  commissioners  was  changed  from  a  pe 
diem  of  $3  to  a  salary  of  $1,500  per  annoo. 
Section  1  of  the  law  reads  as  follows:  "Da 
charitable  and  penal  Institutions  of  the  sut« 
of  South  Dakota  •  •  •  shall  be  nmls 
the  control  of  the  State  Board  ot  Cfaaritici 
and  Corrections,  consisting  of  three  memben. 
Said  board  shall  be  appointed  by  the  Got- 
emor  and  confirmed  by  the  Senate.  The  tat 
appointments  shall  be,  one  for  the  term  of 
two  years,  one  for  the  term  of  fonr  jean. 
and  one  for  the  term  of  six  years,  and  then- 
after  the  regular  terms  of  such  office  shall  be 
for  six  years,  and  the  members  appointed  for 
regular  terms  shall  hold  office  until  their  sK- 
cessors  shall  be  appointed  and  qualified,  inj 
vacancies  in  the  membership  of  snch  boaii 
shall  be  filled  by  the  Governor,  and  the  tp- 
ix>lntees  to  fill  vacancies  shall  hold  until  the 
next  session  of  the  Legislature,  sncceedts; 
their  appointment,  shall  meet,  at  which  tiaw 
their  term  of  office  as  vacancy  appointee 
shall  cease.  Provided,  however,  that  notbin:; 
in  this  act  shall  operate  to  legislate  out  ik 
office  any  commissioner  of  said  board  wbo 
bad  heretofore  been  appointed  and  caafimied 
as  such  commissioner." 

It  is  contended  by  the  plaintMTs  that  tbit 
act  created  new  terms  of  office— fall  terms  o! 
six  years,  terms  to  fill  vacancies,  and  ad  !a- 
terlm  terms— and  the  salaries  were  fixed  bj 
the  Legislature,  and  were  not  an  Increase  o! 
compensation  during  the  term  of  office.  It 
is  further  contended  that  the  act  of  1908  goa 
over  the  entire  ground  covered  by  the  act  o'. 
1890,  and  changes  and  modifies  It  In  man; 
material  respects,  and,  while  It  does  not  is 
express  terms  repeal  snch  act.  It  does  «■ 
clearly  by  implication;  and  under  the  de- 
cision of  the  territorial  court  In  tHe  case  <^ 
Campbell  v.  Case,  1  Dak.  17.  46  N.  W.  ."-M. 
the  Legislature,  having  gone  over  the  gronBC 
covered  by  the  former  statute,  repealed  sued 
statute  by  implication,  except  as  to  those  pro- 
visions expressly  retained. 

They  further  contend  that  no  part  of  tin 
old  law  has  been  retained  in  the  act  tit  U"*^- 
except  such  portion  of  It  as  can  lie  read  inr- 
the  proviso  at  the  close  of  the  first  secti'^".. 
It  Is  quite  clear  from  an  examination  of  ihr 
latter  act  that  it  practically  goes  over  ttr 
whole  ground  of  the  former  act,  and  ptiy 
vides  substanttally  a  new  law  relating  » 
this  board.  The  act  reduces  the  number  ef 
commissioners  from  five  to  three;  it  inq>o^^ 
upon  the  new  commissioners  additional  •!•> 
ties,  snch  as  giving  bonds;  making  more  ft'- 
quent  visits  to  the  Institutions  under  ti»'.: 
control;  and  requires,  in  addition  to  ott;? 
duties,  that  of  providing  for  each  institutioB: 
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;he  BDpervlBlon  of  the  erection  of  new  bulld- 
ogs, inTolTliig  the  expenditure  of  large  ap- 
)ropriations;  It  changes  the  term  of  office  by 
iiorldlng  that  the  first  members  appointed 
inder  the  act  shall  hold  their  office  for  terms 
if  two,  four,  and  six  yearn;  and  It  requires 
iach  member  of  the  board  to  visit  each  penal 
ind  charitable  Institution  at  least  once  in 
'acb  month,  instead  of  once  In  each  year,  as 
irovided  by  the  law  of  1890.  By  the  act  of 
903  the  old  board  would  have  been  effectn- 
illy  removed,  and  a  new  board  of  three 
rould  necessarily  have  been  required,  had 
lot  the  proviso  to  the  first  section  continued 
he  old  members  in  office.  It  will  be  ob- 
erved  by  the  proviso  that  nothing  In  the  act 
hall  operate  to  legislate  out  of  office  any 
ommlssloners  of  said  board  who  have  here- 
ofore  been  appointed  and  confirmed  as  such 
ommlssloners.  It  la  quite  clear,  therefore, 
bat  the  Legislature  baa,  as  it  had  the  power 
0  do,  provided  for  a  new  board  of  charities 
nd  corrections,  and  has  repealed  all  acts  or 
arts  of  acts  In  conflict  with  that  act.  The 
ffect  of  this  proviso  seems  to  be  to  retain 
be  commissioners  then  In  office  under  the 
ipw  law.  They  conld  not  continue  in  office 
nder  the  old  law,  for  that  had  been  re- 
ealed  They  must  necessarily,  therefore,  be 
ommlssloners  under  the  new  law,  which 
ben  took  effect  by  reason  of  the  emergency 
Innsel  This  section  In  the  new  law  declares 
he  inadequacy  of  the  old  law,  and  provides 
or  the  taking  effect  immediately  of  the  new 
no.  The  proviso  which  declares  the  com- 
lissionera  shall  not  be  legislated  out  of  of- 
ce  must  be  construed  to  mean  that  they  are 
i  constitute  the  commissioners  under  the 
ew  law,  and,  when  that  law  was  passed  by 
he  Senate,  and  approved  by  the  Governor, 
heir  appointment  was,  in  legal  effect,  made 
y  the  governor,  and  confirmed  by  the  Sen- 
te.  The  proceeding  was  somewhat  irregu- 
ir,  it  is  true,  but  the  fact  that  it  was  irregu- 
ir  does  not  necessarily  make  it  invalid.  Al- 
bougb  the  act  did  provide  for  the  appoint- 
lent  of  three  commissioners  by  the  Oov- 
mor.  It  Is  clear  that  under  the  proviso  he 
Duld  not  make  the  appointment,  as  by  such 
n  appointment  the  board  would  have  con- 
Isted  of  seven  members,  and  consequently 
rould  have  been,  as  claimed  by  the  Attorifey 
leneral,  unconstitutional.  In  Fox  v.  McDon- 
Id,  101  Ala.  51,  18  South.  416,  21  L.  R.  A. 
29,  46  Am.  St.  Rep.  98,  the  Supreme  Court 
f  Alabama,  in  speaking  of  an  appointment 
■regularly  made,  says:  "Though  the  action 
f  the  commissioners  in  the  present  instance 
ras  put  in  tbe  form  of  a  ratification,  its  nee- 
ssary  legal  effect  was  that  of  reappoint- 
ment. It  was  a  clear  act  of  the  commission- 
rs,  manifesting  that  thenceforth  McDonald 
hould  be  chief  of  police,  and  this  was  certl- 
ed  by  the  corporate  authorities.  Nothing 
lore  was  necessary  to  constitute  an  appoint- 
lent."  The  proviso  to  section  1  of  the  act  of 
903  has  as  effectually  provided  the  mem- 
'crs  of  the  board  as  it  would  have  done  by 


naming  expressly  the  length  of  terms  ad  in- 
terim, and  naming  the  incumbents  tn  the  act, 
or  permitting  the  Governor  to  do  so.  New 
terms  for  which  they  had  been  appointed  by 
the  Governor  were.  In  effect,  provided  for 
the  present  Incumbents— new  terms  for  two, 
four,  and  six  years  for  the  next  appointments 
by  the  Governor,  and  the  fixed  tenure  of 
office  thereafter  of  six  years  for  each  ap- 
pointee. They  are  the  making  of  new  terms, 
not  the  continuation  of  the  old— the  fixing  of 
new  compensations  for  new  terms,  not  an  in- 
crease of  tbe  compensation  of  the  old.  It 
was  all  new  legislation.  Tbe  proviso  did 
not  retain  any  of  the  original  act,  but  re- 
tained the  Incumbents  of  the  office,  only. 
There  could  be  no  old  terms,  for  there  was 
nothing  left  of  the  old  act  to  which  they 
could  attach  that  would  sustain  tbem  or  give 
them  life.  They  could  not  draw  the  com- 
pensation provided  for  by  the  old  law,  for 
that  law  was  in  effect  repealed,  and  a  new 
compensation  provided.  While  the  new  law 
retained  the  present  board  In  office,  their 
terms  in  office  were,  in  effect,  new  terms,  and 
not  a  continuation  of  the  old  terms.  The 
Legislature,  having  fixed  a  new  compensa- 
tion for  the  new  terms,  did  not  thereby  in- 
crease the  compensation  of  the  officers  dur- 
ing their  terms  of  office,  within  the  meaning 
of  the  law,  as  these  terms  were  ended  with 
the  repeal  by  implication  of  the  old  law. 
Stone  V.  Pryor  (Ky.)  45  S.  W.  1053. 

In  the  view  we  take  of  the  law,  it  Is  not 
material  to  consider  the  nature  of  the  term 
fixed  by  the  law  of  1890,  as  it  is  competent 
for  tbe  Legislature  to  at  any  time  change 
the  law  fixing  tbe  term,  even  though  It  might 
thereby  legislate  out  of  office  members  of 
the  board.  State  ex  rel.  v.  Bacon,  supra. 
When,  therefore,  the  Legislature  of  1903 
passed  a  new  law  reducing  tbe  number  of 
members  of  the  board,  and  changing  their 
term  of  office,  it,  as  before  stated,  practically 
removed  the  old  board:  and,  had  it  not  been 
for  the  proviso,  all  the  members  of  the  old 
board  would  have  ceased  to  be  such,  and  the 
Governor  could  have  appointed  and  the  Sen- 
ate confirmed  three  new  members  of  the 
board,  who  would  have  at  once  entered  upon 
the  duties  of  their  office.  Tbe  Legislature, 
however,  instead  of  removing  the  members 
of  the  old  board,  provided  that  they  should 
be  retained  under  tbe  new  law;  and  the  pro- 
viso is,  in  effect,  the  same  as  an  independent 
section  naming  the  then  members  of  the 
board  as  members  constituting  the  new 
board,  for  the  terms  to  which  they  had  pre- 
viously been  appointed.  We  are  of  the  opin- 
ion ^bat  it  would  have  been  competent  for 
the  Legislature  to  so  provide  members  of  the 
new  board,  if  acquiesced  in  by  the  Governor 
in  approving  the  act.  Undoubtedly  the  Gov- 
ernor could  have  insisted  upon  his  constitu- 
tional right  to  appoint  tbe  new  members  of 
tbe  board,  had  he  desired  to  have  dime  so, 
and  declined  to  approve  tbe  bill  naming  the 
members  of  the  board  until  that  part  of  the 
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act  had  beea  stricken  ont  So  with  refer- 
ence to  the  proTlao  under  consideration.  The 
GoTernor  could  have  refused  to  approve  the 
act  with  that  proviso  In  effect  appointing  the 
old  board  as  members  of  the  new  board,  bad 
he  chosen  to  have  done  so;  and  the  passage 
of  the  act  over  his  veto  would  not  have  le- 
galized the  proviso,  and  the  Oovemor  would 
have  still  retained  the  right  to  appoint  the 
members  of  the  new  board,  but,  as  the  Gov- 
ernor approved  the  act,  he,  in  effect,  ratified 
the  appointment  as  made.  The  contention 
of  the  Attorney  General  that  the  Legislature, 
having  once  fixed  the  compensation  of  the 
board,  bad  thereafter  no  power  to  change 
such  compensation.  Is  not  tenable.  The  mat- 
ter of  compensation  was  left  entirely  to  the 
Legislature.  It  is  competent,  therefore,  for 
the  Legislature  to  change  the  same  at  any 
time,  and  fix  a  different  compensation,  when- 
ever the  interest  of  the  state  would  be  sub- 
served thereby,  subject,  of  course,  to  the 
constitutional  provision  that  the  compensa- 
tion of  no  public  ofllcer  shall  be  Increased  or 
diminished  during  bis  term  of  ofiSce.  The 
law  upon  this  subject  as  laid  down  in  Ben- 
nett ▼.  State  (8.  D.)  93  N.  W.  643,  arose  upon 
a  provision  of  the  Constitution  fixing  the 
compensation  of  the  circuit  Judges,  and  pro- 
viding therein  that  the  Legislature  might  in- 
crease the  salary  to  a  sum  therein  specified.' 
While  the  questions  presented  are  not  en- 
tirely free  from  doubt,  it  is  the  duty  of  this 
court  to  give  effect  to  an  act  of  the  Legisla- 
ture, unless  it  is  fully  satisfied  that  the  act 
is  in  violation  of  some  provision  of  the  Con- 
stitution, and  resolve  any  doubts  on  the  sub- 
ject in  favor  of  the  leglslatiTe  action.  The 
Intention  of  the  Legislature  in  the  passage 
of  the  act  of  1903  to  increase  the  duties  and 
compensation  of  the  members  of  the  new 
board,  and  to  retain  in  office  the  members 
of  the  board  recently  appointed  by  the  Gov- 
ernor, and  the  members  constituting  a  part 
of  the  old  board,  is  clear.  The  Legislature 
evidently  saw  the  difficulty  of  legislating  out 
of  office  all  the  members  and  leaving  the 
new  appointments  to  the  Governor,  as,  un- 
der the  act,  he  could  have  appointed  but 
three.  It  removed  the  dlfllculty,  therefore, 
by  taking  the  view  that  it  could  retain  the 
old  members  as  constituting  the  new  board, 
ad  Interim,  until  their  terms  expired  by  lim- 
itation under  their  appointment.  This  pro- 
ceeding, as  before  stated,  was  irregular;  but 
the  Constitution  seems,  in  effect,  to  have 
been  complied  with  by  the  Governor  and 
Senate  having  ratified  the  act  so  passed  by 
the  Legislature  with  the  proviso  therein  con- 
tained. This  view  is  strengthened  by  the 
fact  that  on  February  3,  1903,  the  Governor 
had  appointed  and  the  Senate  confirmed 
three  of  the  members  of  the  board  retained 
in  ofllce  by  the  proviso,  whose  terms  of  office 
were  about  to  expire,  and  who  would  not 
have  been  members  of  the  new  board,  had  it 
not  been  for  that  appointment  and  confirma- 
ttoa. 


We  are  of  the  opinion,  therefore,  that  tV 
plaintiffs  are  entitled  to  Judgment  for  it- 
several  amounts  claimed  by  them,  and  Jot;- 
ment  Is  so  ordered. 

FULLER,  J„  dlssentlns. 


OARLEY  V.  BONER  et  »L 
(Supreme  Court  of  Nebraska.    Jan.  8, 190U 
MORTOAGB— FORBCLOSHRB— REDEUPTIOX 
1.  Redemption  from  a   decree  of  tottdvat 
and   from   a   sale  thereunder   for  taxes  b;  ■ 
mortgagor  who  has  covenanted  tlut  opoo  n 
default  in  the  payment  of  taxes  his  morttJM 
may   jjay   them,   and    add   the   amonnt  to  'jk 
mortgage  debt,  will  both  discharge  the  dtcM 
of  foreclosure  and  the  sale  pursuant  to  it,  ui 
satisfy  the  lien  of  the  tax.     Redemption  b; :» 
holder  of  such  a  mortgage   will  discharge  > 
decree  of  foreclosure  and   the  sale  thenaDi:. 
bat  a  lien  for  the  redemption  money  and  icx- 
est  will  subsist  for  the  protection  of  his  sr^in- 
ty  in  accordance  with  the  covenants  of  the  it- 
strnment. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  Xt. 
1.  Appeal  from  District  Court,  Dawes  Com- 
ty;  Westover,  Judge. 

Action  by  F.  B.  Carley  against  Fnixis 
Boner  and  others.  Judgment  for  pitimil. 
and  defendants  appeal.     Reversed. 

A.  W.  Crltes,  for  appellanta.  Allen  G. 
Fisher,  for  appellee. 

AMIi^S.  C.  The  facts  in  this  case  ue  on- 
disputed  as  they  are  recited  in  the  btid  of 
counsel  for  the  appellant  Pitman,  as  follow!: 
"The  Boners,  husband  and  wife,  mortgapil 
the  husband's  real  estate  to  Ball  to  aecnn 
their  negotiable  bond.  The  mortgage  con- 
tained covenants  in  substance  to  the  effeci 
that  they  would  seasonably  pay  all  tai» 
levied  on  the  land  during  the  existence  ot 
the  mortgage  debt,  and  in  case  of  their  d^ 
fault  the  mortgagee  might  do  so,  and  taci 
such  payment  to  the  mortgage  debt  Tber 
neglected  to  pay  any  of  these  taxes,  ind  al- 
lowed the  mortgaged  real  estate  to  go  to  tax 
sale,  at  which  the  plaintiff,  Carley,  becant 
a  purchaser,  and  thereupon  brought  tbia  suit 
to  foreclose  his  tax  certificate,  making  tl'^ 
Boners  and  Ball  defendants.  The  latter  wis 
served  by  publication,  and  never  appearfd 
in  the  cause.  On  February  26,  19(XI,  a  it- 
cree  by  default  was  given  in  the  cause;  mi 
six  days  thereafter  Ball  indorsed,  assigneil. 
and  delivered  the  bond  and  mortgage  to  tbc 
appellant  Pitman.  A  sale  was  had,  and  tbe 
land  struck  off  to  Dunn.  He  paid  tbe  biii. 
and  sale  was  confirmed.  The  Boners  appeal- 
ed to  this  court  (general  number  11,963)  frvQ 
the  order  of  confirmation,  but  filed  no  Ixirf. 
and,  when  the  case  was  reached  for  submis- 
sion, suggested  their  desire  to  redeeoi,  and 
moved  for  the  issuance  of  a  satisfaction  cer 
tlficate.  Pitman  Intervened,  and  filed  an  ob- 
jection to  the  granting  of  leave  to  ledwa 
unless  allowed  without  prejudice  to  his  mo"- 
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ige;  and  be  also  asked  leave  to  redeem  un- 
er  bis  mortgage.  No  specific  action  van 
rer  taken  on  either  of  these  applications,  but 
its  court  prepared  and  filed  a  memorandum 
pinion  holding  that  the  Boners  were  entitled 
>  redeem  from  the  sale,  while  Pitman  was 
Dtitled  to  redeem  from  the  taxes.  On  April 
),  1902,  Alexander  paid  into  the  court  below 
le  amount  of  the  bid,  with  twelve  per 
3ntum  interest  from  the  date  of  sale,  as 
sslgnee  and  grantee  of  the  Boners  itendente 
te,  and  for  a  redemption  from  such  sale. 
[e  never  filed  any  pleading  of  any  sort  No 
otice  of  such  payment  was  given  to  Pit- 
mn.  However,  Susan  E.  Boner,  the  wife, 
D  March  1, 1902,  filed  a  motion  below  in  her 
ivn  behalf  for  leave  to  redeem,  but  never 
aid  any  money  into  court  On  May  3,  1902, 
itman  filed  In  the  court  below  objections 
)  any  redemption  by  either  Boner  or  Alex- 
nder  unless  It  be  done  without  prejudice  to 
is  mortgage;  and  on  May  81,  1902,  he  also 
led  an  application  for  leave  to  redeem  him- 
;lf,  and  paid  into  court  the  amount  neces- 
iry  to  pay  the  decree,  with  interest  and 
)sts.  At  the  January  term,  1903,  this  court 
Ismlssed  the  appeal,  and  a  mandate  of  such 
ismissal  was  filed  in  the  court  below  on 
ebruary  27,  1003.  Boner  filed  an  answer 
>  Pitman's  application  below  for  leave  to 
>deem,  and,  all  of  said  motions  and  said  pay- 
lent  coming  on  to  be  heard  together  before 
udge  Westorer,  he  held  that  the  payment 
ito  court  by  said  Alexander  was  a  good 
□d  sufllcient  redemption  from  said  taxes 
nd  from  said  sale,  and  was  operative  to 
-ee  the  land  from  the  Hen  of  said  mortgage, 
nd  to  transfer  said  Hen  to  the  surplus  aris- 
ig  on  said  sale,  and  It  te  from  this  decision 
lat  this  appeal  Is  taken.  Separate  findings 
t  fact  and  conclusions  of  law  were  made 
y  the  court  upon  which  the  appeal  is  talcen, 
Dd  from  which  the  foregoing  condensation 
:  made." 

The  foregoing  decree  is  manifestly  erro- 
sous.  The  right  of  redemption  of  both  the 
lortgagor  and  the  mortgagee  was  established 
r  the  former  Judgment  of  thte  court  Re- 
?mptlon  by  the  mortgagor  or  his  grantee, 
lexander,  would  discharge  the  decree  of 
ircelosure  and  the  sale  pursuant  to  U,  and 
itlsfy  the  Hen  for  taxes.  Unless  it  would 
ave  that  effect  it  would  have  none  at  all. 
be  consequences  of  such  redemption  would 
i  that  the  land  would  remain  subject  to  the 
?n  of  the  mortgage  in  all  respects  as  though 
le  mortgagor  bad  paid  the  taxes  to  the 
)unty  treasurer  at  the  time  of  their  ac- 
'ual.  Redemption  by  the  mortgagee  or  his 
ssignee.  Pitman,  would  also  discharge  the 
>cree  of  foreclosure  and  the  sale  pursuant 
It,  but  a  Hen  for  the  redemption  money 
id  Interest  would  subsist  in  favor  of  the 
)Ider  of  the  mortgage  for  his  protection  in 
;cordance  with  the  covenants  of  the  instru- 
ent. 

It  Is  recommended  that  the  Judgment  of  the 
strict  court  be  reversed,  and  that  the  case 


be  remanded  for  further  proceedings  in  con- 
formity with  law. 

HASTINGS  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  It  Is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  that  the  cause  be  remanded  for  furtber 
proceedings  In  conformity  with  law. 


STATE  J.  CULVER. 
(Supreme  Court  of  Nebraska.    Jan.  6,  1904.) 

BMBEZZLSMENT— WHAT   CONSTITUTBS-BYI- 

DBNCB. 

1.  The  gravamen  of  the  crime  of  embezzle- 
ment by  an  ag^t  is  the  fraudulent  and  feloni- 
ous intent  to  convert  the  property  of  the  prin- 
cipal to  his  own  use. 

2.  Where  an  agent  converts  property  of  his 
principal  to  his  own  use  under  an  honest  but 
mistaken  claim  of  right,  such  act  does  not  con 

i  stitute  the  crime  of  embezzlement. 
{       8.  "That  the  relation  of  debtor  and  creditor- 
\  exists  between  a  principal  and  bis  agent  and 
;  that  on  balancing  the  account  the  agent  would 
!  be   found   indebted   to   his    principal,   are   not 
i  alone  sufficient  to  sustain  a  verdict  finding  the 
i  agent  guilty  of  embezzling;  or  converting  to  his 
own  use  the  property  of  his  principal."     Ham- 
ilton V.  State,  6i  N.  W.  965,  46  Neb.  284,  fol- 
lowed and  approved. 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  Dtetrict  Court,  Boone  County, 
Paul,  Judge. 

"Not  to  be  officially  reported." 

T.  E.  Culver  was  Indicted  for  embezzle- 
ment. From  an  order  directing  a  verdict  for 
defendant  the  state  brings  error.    Affirmed. 

H.  0.  VaU,  for  the  State,  a  B.  Spear  and 
B.  J.  Oomlsh,  for  defendant  In  error. 


OLDHAM,  a  The  defendant  in  the  court 
below  was  tried  on  an  information  charging 
him  with  having  embezzled  money  received 
by  virtue  of  his  employment  as  agent  from 
bis  principal,  the  Llninger  &  Metcalf  Com- 
pany, of  Omaha,  Neb.,  and  unlawfully  and 
feloniously  converting  the  same  to  his  own 
use.  At  the  close  of  the  testimony  Introduced 
by  the  state,  the  trial  Judge  directed  a  tw- 
dlct  for  the  defendant,  and  this  ruling  te 
brought  here  for  review  on  exceptions  taken 
by  the  county  attorney  as  provided  for  in 
section  515  of  the  Cbde  of  Criminal  Pro- 
cedure. 

The  facts  underlying  the  controversy  are 
that  on  November  2,  1901,  the  defendant  en- 
tered Into  a  written  contract  with  the  Un- 
Inger  &  Metcalf  Company  to  act  as  the  agent 
of  said  company  for  the  sale  on  commission 
of  goods,  wares,  and  merchandise  in  the  ter- 
ritory surrounding  Albion,  Neb.  By  the 
terms  of  this  contract  defendant  agreed  to 
canvass  for  purchasers  in  the  territory 
j  named,  and  to  advertise  his  business  by  eir- 
I  culars  and  through  the  press,  and  to  sell 
goods  on  as  short  a  time  as  possible — in  no 

f  1.  See  Embezzlement,  voL  18,  Cent  Dig.  iJ  I,  U. 
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case  to  exceed  nine  montha— and  to  sell  all 
extras  for  cash,  and  settle  for  tbe  same  In 
cash  within  30  days  of  tbe  shipment  Tbe 
contract  also  provided  that  defendant  was 
to  guaranty  all  sales;  to-  settle  for  all  un- 
sold goodb  November  16,  1902,  In  casta.  If  re- 
quired by  tbe  company;  otherwise  tbe  goods 
were  to  be  subject  to  the  order  of  said  com- 
pany. Defendant  also  agreed  to  take  notes 
for  the  goods  sold  on  time,  on  blanks  fur- 
nished by  the  company,  with  Interest  at  tbe 
rate  of  10  per  cent  until  paid,  and  to  remit 
tbe  company  all  notes  taken  on  sales,  and 
their  parv  of  all  cash  received  on  sales,  as 
fast  as  received.  Tbe  contract  wbicb  Is 
exceedingly  lengthy,  contained,  among  oth- 
er things,  a  condition  that  the  defendant 
agreed  to  receive  all  goods,  extras,  and  print- 
ed material  shipped  him  on  Arrival  at  the 
place  of  destination,  and  to  pay  tbe  advance 
freight  charges  thereon,  and  collect  all  break- 
ages In  shipping  from  the  transportation 
company;  also  to  keep  all  goods  on  hand  in- 
sured for  full  value  In  his  own  name,  with 
the  loss,  If  any,  payable  to  the  Llnlnger  3t 
Metcalf  Company  as  their  interest  should 
appear.  It  was  further  agreed  in  the  con- 
tract that  a  discount  of  5  per  cent  would  be 
allowed  on  all  cash  sales  where  cash  Is 
promptly  remitted  to  tbe  company  at  the  time 
the  sale  Is  made,  bat  that  this  discount 
should  not  apply  to  advance  charges.  Aft- 
er proof  of  this  contract  the  state  introduced 
evidence  tending  to  show  that  certain  of 
the  goods  delivered  to  defendant  by  tbe 
Linlnger  &  Metcalf  Company  under  the  con- 
ditions of  this  contract  had  not  been  remit- 
ted to  the  company.  In  fact,  the  evidence 
tended  to  Bhow  that  the. defendant  bad  ad- 
mitted that  he  was  largely  Indebted  to  the 
company  for  buggies  and  farm  implements 
delivered  to  him  tmder  this  contract  which 
he  bad  sold  and  otherwise  disposed  of.  -  There 
was  no  evidence  of  any  attempted  conceal- 
ment of  the  goods  sold  by  tbe  defendant 
and  when  tbe  state  bad  rested  its  case  tbe 
court  directed  tbe  Jury  to  find  tbe  defendant 
not  guilty. 

It  Is  contended  by  the  county  attorney  that 
the  state,  having  proved  the  receipt  of  the 
farm  implements  by  the  defendant  imder 
the  conditions  of  the  contract  before  set  out 
and  tbe  fact  that  certain  of  the  goods  so 
received  bad  been  sold  by  defendant  for  cash, 
and  that  tbe  proceeds  of  the  sales  bad  not 
been  remitted  to  tbe  company,  had  made  a 
ssutlicient  showing  of  a  fraudulent  and  felo- 
nious conversion  of  the  money  received  for 
Ruch  goods  by  the  defendant  to  entitle  It  to 
have  tbe  question  of  defendant's  guilt  or  in- 
nocence of  tbe  otFcnse  charged  in  the  In- 
formiition  submitted  to  the  Jury. 

The  crime  of  embezzlement  aa  set  forth 
In  section  121,  Code  Cr.  Proc.,  differs  In  its 
essential  Ingredients  from  the  crime  of  lar- 
ceny. In  this:  that  In  larceny  the  gravamen 
of  tbe  offense  is  the  unlawful  and  felonious 
taUng  of  personal  property  with  tbe  Intent 


to  convert  and  steal  the  same,  wkile  in  em- 
bezzlement the  taking  is  lawful,  because  'A 
tbe  trust  reposed  In  the  agent  servant  cc 
trustee  receiving  It,  and  the  gravamen  oi 
the  offense  consists  In  the  conversion  of  tbt 
property  so  received,  with  a  felonious  sl! 
fraudulent  intent  of  converting  the  same  lo 
the  use  of  the  agent  servant,  or  tmstee. 
Statutes  similar  in  import  to  that  of  q-jt 
own  statute  defining  the  crime  of  embezz]<^ 
ment  have  been  adopted  in  England  aid 
the  various  states  of  the  Union  for  the  pur- 
pose of  extending  the  punishment  attachin; 
to  common-law  larceny  to  c^enses  where  the 
possession  of  goods  or  chattels  baa  beea 
procured  on  account  of  tbe  trust  relation  ex- 
isting between  the  owner  and  the  agent, 
servant,  or  trustee.  These  various  Btatntes 
are  aimed,  not  at  the  conversion  of  the 
property  by  the  agent  or  trustee,  but  at  the 
fraudulent  and  felonious  intent  with  wbictt 
tbe  conversion  Is  made.  To  constitute  the 
crime  of  larceny,  tbe  taking  must  not  oaij 
be  wrongful,  but  It  must  be  with  tbe  felo- 
nious intent  to  steal  the  proi>ert7'  and  de- 
prive tbe  owner  of  Its  tise;  and,  althongh 
the  taking  may  have  been  wrongful,  yet  If  it 
were  done  under  a  mistaken  claim  of  owne^ 
ship,  tbe  act,  while  a  civil  tort,  would  not 
constitute  a  crime.  likewise,  to  constitute 
tbe  crime  of  embezzlement,  it  is  not  suffi- 
cient merely  to  show  that  an  nnsettled  ac- 
count exists  between  the  principal  and  his 
agent;  but,  beyond  this,  it  is  Incumbent  upon 
tbe  state  to  prove  beyond  a  reasonable  doubt 
that  tbe  agent  has  converted  the  property  to 
his  own  use  with  a  fraudulent  and  felonious 
Intent,  depriving  the  owner  of  Its  nae.  The 
ordinary  badge  of  such  an  intent  Is  the  flight 
of  the  agent  or  his  concealing  or  attemptin: 
to  conceal  the  fact  of  tbe  conversion;  and 
this  badge  Is  entirely  wanting  in  the  proof 
introduced  by  the  state  in  the  case  at  bar. 
Again,  an  Inspection  of  tbe  conditions  of  tlie 
contract  entered  into  by  tbe  defendant  and 
the  Linlnger  &  Metcalf  Company  might  bare 
reasonably  led  the  defendant  to  believe  that 
It  was  the  intention  of  the  principal  to  ex- 
tend credit  to  him  for  the  goods  shipped  to 
bis  place  of  business.  The  conditions  of  this 
contract  material  to  this  case  have  already 
been  set  out,  and  from  these  it  appears  that 
defendant  was  permitted  to  sell  goods  on 
time,  not  to  exceed  9  months,  and  was  di- 
rected to  sell  extras  for  cash,  and  settle  for 
them  within  30  days  of  the  shipment  We 
think  It  would  not  be  an  unwarrantable  con- 
struction to  say  that  this  clause  of  the  con- 
tract extended  defendant  some  credit  for  th» 
extras  which  he  sold  for  cash.  While  the 
contract  provided  for  the  agent  gnarantyins 
the  notes,  and  for  temittlng  tbe  principal's 
share  of  tbe  cash  sales  as  fast  as  received. 
It  also  agreed  to  give  a  discount  of  6  per 
cent,  where  the  cash  is  promptly  remitted, 
thereby  clearly  Indicating  an  anticipated  con- 
dition under  which  the  company  did  not  ex- 
pect prompt  payment;   also  the  condition  of 
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tbe  contract  which  directed  defendant  to 
insure  the  good«  in  his  own  name,  and  re- 
quired him  to  pay  freight  and  collect  break- 
age from  the  transportation  company,  might 
have  led  him  to  the  conclusion  that  credit 
for  the  goods  shipped  to  him  was  contem- 
I)lated  by  the  company.  For  the  purpose  of 
disposing  of  this  case,  It  la  not  necessary  to 
determine  technically  what  rights  were  ex- 
tended to  defendant  under  the  contract  in 
controvert,  but,  if  it  fairly  appears  from 
the  contract  that  defendant  might  have  rea- 
sonably believed  that  credit  was  intended  to 
be  extended  to  him  by  bis  principal,  then  the 
very  essential  element  of  embezzlement— the 
fraudulent  and  felonlons  design  to  convert 
the  goods  to  his  own  nse— Is  entirely  want- 
ing in  the  testimony  offered  by  the  state,  and 
this  case  is,  and  should  be,  governed  by  the 
rule  announced  by  this  court  In  Miller  v. 
State.  16  Neb.  180,  20  N.  W.  253.  The  mere 
fact  that  we  may  and  do  believe  from  the 
evidence  that  defendant  Is  Indebted  to  his 
principal  is  not  sufficient  to  constitute  the 
oflense  of  embezzlement,  for,  as  was  said  by 
this  court  in  Hamilton  v.  State,  46  Neb.  284, 
64  N.  W.  065:  "That  the  relation  of  debtor 
and  creditor  exists  between  a  principal  and 
his  agent,  and  that  on  balancing  the  account 
the  agent  would  be  found  indebted  to  his 
principal,  are  not  alone  sufficient  to  sustain 
a  verdict  finding  the  agent*  guilty  of  embez- 
zling or  converting  to  his  own  nse  the  prop- 
erty of  his  principal." 

We  are  therefore  of  the  opinion  that  the 
trial  court  was  fully  warranted  in  directing 
an  acquittal  In  the  case  at  bar,  and  recom- 
mend that  its  judgment  be  affirmed. 

AMES  and  HASTINGS,  CXJ.,  ooncor. 

PER  OURIAM.  .The  conclnsionp  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
nipndatlons  made  will  result  in  a  right  de- 
cision of  the  cause,  it  is  ordered  that  the 
JudbUoent  of  the  district  court  be  affirmed. 


WOODMEN  AGO.  ASS'N  v.  HAMILTON. 

(Supreme  Coiut  of  Nebraska.     Jan.  6,  1904.) 
APPEAL  —  REVIEW  —  BENEFIT   ASSOCIATIONS- 
CHANGE  OF  BENEFICIARIES— VEST- 
ED INTEREST. 

1.  Unless  there  is  material  error  In  the  rec- 
ord brought  to  this  court  for  review,  the  judg- 
ment of  the  trial  court  will  be  affirmed,  regard- 
less of  the  theory  ni>on  which  it  was  defended. 

2.  Id  this  state,  by  express  statute,  members 
of  mutnal  benefit  associatioDa  have  the  right 
at  any  Ume,  with  the  consent  of  the  associa- 
tioD,  to  snbstltnte  one  beneficiary  for  another. 

3.  A  certificate  issued  by  such  an  associa- 
tion, providing  for  the  payment  of  indemnity 
in  case  of  accidental  death,  gives  to  the  bene- 
ficiary named  therein  a  vested  interest,  not 
when  the  accident  happens,  but  when  death 
occurs  in  consequence  of  the  accident. 

(Syllabus  by  the  Court.) 

Motion  for  rehearing.    Overruled. 

For  former  opinion,  see  96  N.  W.  989. 


SULUVAN,  C.  J.  This  Is  a  moUon  for  a 
rehearing.  The  contention  that  the  decision 
in  favor  of  defendant  In  error  ought  not  to 
stand  because  her  counsel  failed  to  point  out 
the  true  reason  for  afiirming  the  judgment  is 
entirely  without  merit,  and  must  be  rejected. 
Unless  there  is  material  error  in  the  record 
of  the  trial  court,  its  Judgment,  upon  what- 
ever theory  it  may  have  been  defended,  will 
be  affirmed. 

The  second  ground  of  the  motion  Is  that  the 
decision  Is  wrong,  because  it  is  grounded 
upon  the  assumption  that  Mrs.  Hamilton,  the 
beneficiary  named  in  the  certificate,  had  a 
vested  interest  therein  from  the  time  of  the 
accident  which  resulted  In  her  husband's 
death.  '  Evidently  counsel  have  not  carefully 
read  the  opinion  of  Commissioner  Hastings. 
In  this  state,  by  express  statute,  members  of 
mutual  benefit  assodationB  have  the  right  at 
any  time,  with  the  consent  of  the  association, 
to  substitute  one  beneficiary  for  another. 
Until  the  death  of  the  certificate  holder,  the 
beneficiary  has  no  vested  interest;  nothing 
but  a  mere .  expectancy.  Tills  view  of  the 
matter  Is  sustained  by  the  case  of  Fisher  t. 
Donovan,  57  Nob.  361,  77  N.  W.  778,  44  L.  R. 
A.  383,  which  is,  we  believe,  in  accord  with 
the  whole  current  of  authority.  Burkheiser 
V.  Mutual  Accident  Association,  61  Fed.  816, 
10  C.  C.  A.  94.  26  U  R.  A.  112,  is  cited  by 
counsel  for  defendant  In  error  in  support  of 
the  contention  that  the  interest  of  the  ben- 
eficiary becomes  vested  when  the  accident  oc- 
curs which  results  in  the  death  of  the  cer- 
tificate holder,  but,  as  we  understand  that 
case,  it  goes  only  to  the  extent  of  holding 
that  under  the  terms  of  the  contract  there 
considered  the  liability  of  the  company  had 
relation  to  the  time  of  the  accident,  and  that 
subsequent  loss  of  membership  vras  there- 
fore no  defense.  The  coiurt  did  not  say,  or 
even  intimate,  that  the  occurrence  of  the  ac- 
cident operated  to  deprive  the  certificate  hold- 
er of  the  right  to  designate  another  benefi- 
ciary. And  the  logic  of  the  opinion  leads  to 
no  such  conclusion.  We  adhere  to  the  judg- 
ment of  affirmance,  not  because  Mrs.  Hamil- 
ton had  a  vested  hiterest  from  the  time  of 
the  accident,  but  because  her  contingent  in- 
terest was  not  Intended  to  be,  and  was  not  In 
fact,  covered  by  the  contract  pleaded  as  a  de- 
fense. 

Motion  overruled. 


JONES  V.  STAIRS. 
(Supreme  Court  of  Nebraska.     Jan.  6,  1904.) 

FORBCLOSTIRB   SALE-CONFIRMATION. 

1.  Jndgtnent  of  the  district  court  eonflrming 
sale  examined  and  approved. 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Custer  Coun- 
ty; Sullivan,  Judge. 
"Not  to  be  officially  reported." 
Action  by  Washington  Jones  against  James 
S.  Stairs.  Judgment  for  plalntifr.  Defend- 
ant appeals.    Affirmed. 
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Alpha  Morgan  and  Talbot  &  Allen,  for 
appellant    C.  'E.  Heal,  for  appellee. 

OLDHAM,  C.  Tbl8  la  an  appeal  from  an 
order  of  confirmation  of  sale  in  a  foreclosure 
proceeding.  The  sale  was  made  August  4, 
1902,  and  October  lOtb  a  motion  was  filed 
to  set  aside  tbe  sale  for  the  following  rea- 
sons: "(1)  Because  said- premises  were  sold 
at  a  price  grreatlj  beneath  their  real  value. 
(2)  Because  said  premises  could  be  sold  for 
a  price  exceeding  the  amount  at  which  tbey 
were  sold  under  the  order  of  sale."  The 
OTerruUng  of  this  motion  is  the  only  thing 
presented  for  review.  There  being  no  alle- 
gation of  fraud  in  the  motion,  and  the  mo- 
tion not  having  been  filed  until  after  the 
appraisement  and  sale,  and  the  sale  being  for 
two-thirds  of  the  appraised  value  of  the  land, 
there  la  nothing  left  for  us  to  do  but  to  rec- 
ommend that  the  Judgment  of  the  district 
court  be  aflSrmed. 

AMES  and  HASTINGS,  CC,  concur. 

PER  OITRIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recommen- 
dations made  will  result  in  a  right  decision 
of  the  cause.  It  is  ordered  that  the  Judgment 
of  the  district  court  be  afllrmed. 


SCHNEIDER  et  al.  t.  VOGLEffl. 

(Supreme  Court  of  Nebraska.     Jan.  6,  1904.) 

DEBD—DEUVERY— MEMORANDUM. 

1.  A  deed  la  not  operative  as  a  conveyance 
until  delivery. 

2.  A  deed  before  delivery  is  not  available  as 
a  memorandum  of  a  contract  of  sale  of  real 
estate  under  our  statute. 

Commissioners'  Opinion.  Department  No. 
8.  Appeal  from  District  Court,  Custer  Coun- 
ty;  Gutterson,  Judge. 

"Not  to  be  officially  reported." 

Action  by  George  Schneider  and  John 
Schneider  against  Easpar  Vogler.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

J.  B.  Smith,  for  appellant  J.  R.  Dean,  for 
appellees. 

DUFFIB,  0.  On  March  6,  1902,  the  follow- 
ing Instrument  was  drawn  and  signed  by  the 
parties: 

"Agreement.  Know  all  men  by  these  pres- 
ents, that  I,  George  Schneider  of  the  county 
of  Custer  and  state  of  Nebraska,  party  of  the 
first  part,  and  Kasitar  Vogler  of  the  aforesaid 
county  and  state,  party  of  the  second  part 
do  hereby  agree  that  the  aforesaid  party  of 
the  first  part  for  the  consideration  of  the 
sum  of  $100  to  him  in  hand  paid  by  the  party 
of  the  second  part,  does  hereby  sell,  transfer 
and  assign  all  his  right,  title.  Interest  and 
claim  to  party  of  the  second  part  to  tbe  N.  B. 

f  1.  See  Deed!,  vol.  16,  Cent.  Dig.  {  2M. 


%  and  the  S.  %  of  Section  19,  Twp.  13,  Ban;? 
22,  In  Custer  county,  Nebraska,  and  It  Is  far- 
ther agreed  by  party  of  the  first  part  tbat  br 
will  furnish  an  abstract  of  title  which  :• 
now  being  completed,  to  phrty  of  tbe  eecor.! 
part  without  cost  to  him  as  soon  as  the  sam« 
Is  finished. 

"In  witness  whereof  the  parties  of  thes* 
presents  do  hereby  set  their  hands  and  ae&ls 
this  6th  day  of  March,  1902. 

"George  Sdinelda. 
"Kaspar  Vogler." 

This  Instrument  was  never  delivered  to 
Vogler,  but  the  party  who  drew  It  up  testi- 
fies that  be  made  a  copy  and  gave  It  to 
him  at  the  time  the  original  was  executed. 
This  copy,  or  what  purports  to  be  a  copy,  of 
the  oi-lginal,  was  filed  and  recorded  In  tbe 
office  of  the  register  of  deeds  of  Caster  coon- 
ty  on  June  16,  1002;  and  appellee  brought  tli.* 
action  to  quiet  bis  title  to  the  lands  a 
against  any  claim  made  thereto  by  Vogler 
under  said  instrument  In  his  answer  tlir 
defendant  alleges  that  he  purchased  tbe  lands 
from  the  plaintiff  on  the  date  tbe  Instrument 
above  set  out  bears  date;  that  he  paid  K 
of  the  consideration  at  the  time,  and  was  to 
pay  the  balance  of  tbe  consideration  when  an 
abstract  was  furnished.  He  denies  an  alleg- 
ed rescission  of  tbe  contract  of  sale  set  oct 
in  the  plaintifTs. petition;  denies  tbat  the 
plaintiff  has  any  interest  in  tbe  land,  and 
claims  title  in  himself  through  tbe  writing 
above  set  forth,  which  he  asserts  Is  a  quit- 
claim deed;  alleges  that  in  the  month  of 
September,  prior  to  tbe  bringing  of  the  suit 
he  tendered  to  the  plaintiff  the  balance  of 
the  consideration  agreed  on  for  the  land, 
which  was  refused,  and  further  tenders  tbe 
same  in  court  for  the  plaintifTs  acceptance. 
He  asked  that  he  be  adjudged  the  owner  of 
tbe  land,  and  tbat  bis  title  thereto  be  quieted. 
Tbe  court  entered  a  decree  in  favor  of  tbe 
plaintiff,  and  from  this  decree  tiie  defendant 
has  appealed. 

The  defendant  and  appellant  both  In  bis 
pleadings  and  brief,  treats  tbe  writing  as  a 
quitclaim  deed,  and  claims  under  It  as  such. 
He  cannot  complain,  therefore,  if  that  con- 
struction Is  put  upon  the  instrument,  and  Us 
rights  determined  upon  that  theory.  A  deed 
is  never  effective  before  delivery.  There  i< 
no  pretense  tbat  this  Instrument  was  ever 
delivered  to  tbe  defendant  It  may  be  that  a 
copy  was  given  him  at  the  time  tbe  original 
was  executed,  although  of  this  there  is  8on» 
doubt  and  the  district  court  foond  against 
him  on  that  point;  and  the  recorded  copy 
differs  In  many  respects  from  the  original 
which  tends  strongly  to  support  the  views  of 
that  court  That  the  defendant  may  not 
claim  title  to  land  under  a  deed  which  vas 
never  delivered  is  a  question  that  needs  d<' 
discussion  or  argument  and  that  anch  i 
deed  is  not  available  as  a  memorandnm  of  i 
contract  of  sale  upon  which  to  base  an  actico 
for  specific  performance  was  held  la  Viee 
V.  Batdorf,  24  Neb.  83,  38  N.  W.  22. 
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We  recommend  an  affirmance  of  tbe  Judg- 
ment. 

EIRKPATBIOK  and  LETTON,  CO,  con- 
cur. 

PER  CURIAM.  The  conclusions  reacted 
by  the  Commissioners  are  approyed,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause,  it  la  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


TIDBALL  T.  HOLYOKB  et  aL 
(Supreme  Court  of  Nebraska.     Jan.  9,  1004.) 

MBCHANICS'    LIENS— EVIDBNCB. 

1.  In  an  action  to  foreclose  a  mechanic's 
lieu,  it  must  appear  In  evidence  that  the  state- 
ment of  the  claim  therefor  has  been  filed  with 
the  proper  officer  in  the  county  within  the  time 
prescribed  by  statute.  If  not,  there  is  a  fail- 
ure of  proof  of  the  existence  of  the  lien. 

2.  Evidence  examined,  and  held  not  to  sup- 
port the  findings  and  decree. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Lancaster 
County;   Holmes,  Judge. 

Action  by  Riley  M.  Tldball  against  Emma 
J.  Holyoke  and  others.  Judgment  for  plaln- 
tier,  and  defendants  appeal    Reversed. 

Talbot  &  Allen,  for  appellants.  Stewart  & 
Hunger,  for  appellee. 

LETTON,  0.  This  action  was  brought  by 
Riley  M.  Tldball  to  foreclose  a  materialman's 
lien  upon  certain  property  in  tbe  city  of  Lin- 
coln. Emma  J.  Holyoke,  Robert  A.  Holyoke^ 
OllTer  P.  Harrison,  and  the  Phoenix  Mutual 
Life  Insurance  Company  were  made  defend- 
ants. The  allegations  of  the  petition  ma- 
terial to  the  controversy  are  that  the  plaln- 
tiir  entered  Into  an  oral  contract  with  the 
defendant  Oliver  P.  Harrison  to  furnish  lum- 
ber and  building  material  for  the  defend- 
ants Emma  J.  Holyoke  and  Robert  A.  Holy- 
oke for  the  erection  of  a  dwelling  house; 
that  in  pursuance  of  this  contract  the  plain- 
tiff furnished  lumber  and  building  material 
to  tbe  extent  of  $1,776.58,  on  which  amount 
there  was  now  due  and  unpaid  $829.8();  that 
Emma  J.  Holyoke  was  at  that  time  the  own- 
er of  the  premises,  and  that  the  lien  was 
duly  filed  In  the  office  of  the  register  of  deeds 
of  Lancaster  county.  The  defendants  Emma 
J.  Holyoke  and  Robert  A.  Holyoke  each 
filed  separate  answers,  making  general  de- 
nials to  the  allegations  of  the  petition.  The 
other  defendants  made  no  appearance.  At 
ttie  trlnl  the  court  found  due  the  plaintiff 
from  Emma  J.  Holyoke  and  Robert  A.  Holy- 
oke $826.86  on  the  account,  and  that  a  lien 
existed  for  that  amount  on  the  premises  of 
Emma  3.  Holyoke,  and  rendered  a  personal 
Judgment  against  the  defendants  Emma  J. 

t  L  See  Ilaclunica'  Ueiu,  ToL  U,  Cent.  Dig.  i  177. 


Holyoke  and  Robert  A.  Holyoke  for  the 
amount  found  due,  and  a  decree  for  the  fore- 
closure and  sale  of  the  real  estate.  From 
this  Judgment  and  decree  an  appeal  was  tak- 
en to  this  court 

The  evidence  in  the  case  is  meager.  In 
substance,  it  is  that  a  contract  was  made  by 
Mr.  Tldball  with  the  contractor,  Harrison, 
for  lumber  for  "the  Holyoke  residence" ;  that 
the  lumber  and  other  matolal  described  in 
the  bill  was  delivered  to  Harrison  at,  and 
was  used  In  the  building  of,  "tbe  Dr.  Holy- 
oke house";  and  that  the  original  of  the  luiA- 
ber  bill  was  given  to  D^.  Holyoke.  It  was 
admitted  that  Emma  J.  Holyoke  was  tbe 
owner  of  the  fee  title  to  the  lot  upon  which 
the  Hen  was  sought  to  be  enforced.  Tbe  evi- 
dence falls  to  show  with  whom  the  contract- 
or, Harrison,  made  the  contract  for  the  erec- 
tion of  the  house— whether  with  Robert  A. 
Holyoke  or  Emma  J.  Holyoke.  In  fact,  it  is 
only  by  implication  that  it  can  be  said  there 
ever  was  any  contract  made  by  him  with 
any  one  for  the  erection  of  the  house;  the 
only  evidence  on  the  matter  being  as  fol- 
lows, in  the  testimony  of  Oliver  P.  Harrison: 
"Question.  Were  you  the  contractor  that  had 
charge  of  the  Dr.  Holyoke  building?  An- 
swer. Yes,  sir."  There  is  no  evidence  to 
show  any  relation  existing  between  Emma 
J.  Holyoke  and  the  contractor,  beyond  the 
bare  fact  that  tbe  building  was  erected  upon 
her  real  estate.  For  all  that  appears,  Emma 
J.  Holyoke  might  be  a  person  whose  only 
relationship  to  the  R.  A.  Holyoke  or  Dr. 
Holyoke  mentioned  was  the  possession  of  tbe 
same  surname.  There  is  nothing  In  the  rec- 
ord to  show  that  Emma  J.  Holyoke  ever 
knew  that  the  building  was  being  erected 
upon  her  real  estate,  that  she  ever  saw  the 
contractor  or  had  any  dealing  with  him,  or 
that  any  one  was  authorized  to  act  for  her. 
The  proof  is  almost  as  defective  as  to  the 
defendant  Robert  A.  Holyoke.  The  only  di- 
rect evidence  as  to  him  is  the  statement  that 
the  original  bill  was  given  to  "Dr.  Holyoke," 
and  this  court  can  only  presume  that  "Dr. 
Holyoke"  is  the  defendant  Robert  A.  Holy- 
oke. In  order  for  a  subcontractor  to  acquire 
a  lien  upon  real  estate  for  material  furnished 
a  contractor  for  the  erection  of  a  building 
thereupon,  it  is  essential  that  a  contract,  ei- 
ther express  or  implied,  be  shown  to  exist 
between  the  contractor  and  the  owner  of  the 
property.  This  may  be  proved,  like  any  oth- 
er fact,  by  circumstances;  but,  unless  it  is 
proved  in  some  manner,  the  owner  cannot 
be  held  liable  for  a  personal  Judgment,  nor 
can  his  real  estate  be  subjected  to  a  lien. 

We  are  further  of  the  opinion  that  there 
Is  no  competent  proof  in  the  record  of  the 
filing  of  the  lien.  The  evidence  as  to  this 
point  Is  as  follows:  "By  Mr.  Allen:  We  of- 
fer Exhibit  115  in  evidence.  (Munger  objects 
as  Incompetent.  Immaterial,  and  no  founda- 
tion laid.  Overruled.  Exception.)"  Exhib- 
it 115  is  the  original  bill  and  claim  of  lien 
sworn  to  by  Mr.  Tldball.    On  the  »*"*•  -' 
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tbe  original  bill  Is  a  stamp  and  signature 
of  the  register  of  deeds  of  Lancaster  county, 
reciting  the  recording  of  the  papers  in  that 
county.  Under  the  rule  laid  down  In  Com- 
mins  V.  Vandeventer,  52  Neb.  478,  72  N.  W. 
956,  and  Noll  t.  Kenneally,  37  Neb.  879,  66 
N.  W.  722,  this  offer  and  ruling  did  not  re- 
ceive In  evidence  tbe  filing  mark  on  tbe  back 
of  tbe  papers,  and  there  was  no  further  evi- 
dence offered  to  show  the  fact  of  filing. 

We  are  of  the  opinion  that  the  decree  Is 
not  supported  by  the  evidence,  and  that  it 
should  be  reversed,  and  the  cause  remanded 
for  farther  proceedings. 

DUFFIB  and  KIRKPATRICE!,  CO.,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  tbe  cause  re- 
manded for  further  proceedings. 


MKNKE  T.  STATE. 
(Supreme  Court  of  Nebraska.     Jan.  6,  1004.) 

PKDDLKRS— LICENSES— CONSTITDTIONAL     LAW 
—INTERSTATE  COMMERCE. 

1.  Sections  62,  63,  and  64  of  article  1  of 
chapter  77  of  the  Compiled  Statutes  of  1903, 
providing  for  the  licenBing  of  peddlers,  and  de- 
nouncing a  penalty  for  their  violation,  are  not 
void  as  being  in  contravention  either  of  the 
Constitution  of  this  state,  or  the  Constitution 
of  the  United  States,  but  they  are  inapplicable 
to  transactions  constituting  interstate  com- 
merce. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Elrror  to  District  Comrt,  Lancaster  County; 
Holmes,  Judge. 

George  W.  Menke  was  convicted  of  ped- 
dling without  a  license,  and  brings  error.  Re- 
versed. 

Kirkpatrick  &  Hag«,  for  plaintiff  In  error. 
F.  N.  Prout,  Atty.  Gen.,  Norrls  Brown,  Dep. 
Atty.  Gen.,  and  J.  L.  Caldwell,  (To.  Atty., 
for  the  State. 

AMES,  C.  Section  62,  art  1,  of  chapter  77 
of  the  Compiled  Statutes  of  1903,  enacts  that 
peddlers  plying  their  vocation  in  this  state 
shall  pay  a  license  tax  for  the  privilege  of  so 
doing;  and  subsequent  sections  provide  the 
manner  of  procuring  such  a  license,  and  a 
penalty  for  disobedience  of  the  enactment 
The  validity  of  this  statute  was  questioned, 
as  being  violative  of  the  Constitution  of  this 
state,  but  upheld  by  this  court,  in  Rosen- 
bloom  V.  State,  89  N.  W.  1053,  67  L.  R.  A.  922. 
The  plaintiff  In  error  herein,  George  W. 
Menke,  was  prosecuted  for  alleged  violation 
of  tbe  statute,  and  the  prescribed  penalty 
was  assessed  against  him  by  the  lower 
courts.  The  facts  upon  which  the  conviction 
was  had  are  recited  in  an  agreed  statement 
thereof,  preserved  in  the  record,  as  follows: 
"That  said  George  W.  Menke  called  at  the 
home  of  Henry  Wrighter  with  samples  of 


groceries  and  a  price  list,  and  flottdted  aai 
took  an  order  In  writing  for  certain  good*— 
a  copy  of  said  order  being  left  with  tbe  said 
Henry  Wrighter— and  thereafter  sent  said  or- 
der, along  with  numerous  other  orders  sb- 
Uclted  and  received  In  the  same  manner  from 
divers  other  persons,  by  mail,  to  Loverln  ft 
Browne  Company,  a  corporation  at  Chicago, 
In  the  state  of  Illinois,  to  fill;  that  said  ror 
poration,  by  Its  agents  and  servants,  put  19 
the  several  items  of  goods  named  In  each  or- 
der separately,  and  then  packed  the  goods 
thus  packed  into  a  large  shipping  box.  ari 
sblpped  the  same  to  Its  order  to  tbe  dty  at 
Lincoln,  Nebraska;  that  the  said  George  W 
Menke  received  the  same  (the  said  box),  and, 
as  the  agent  of  the  said  Loverln  A  Brovne 
Company,  opened  the  same,  and  delivered  the 
goods  therein  contained  to  the  said  Henry 
Wrighter,  and  to  the  several  other  persons 
from  whom  orders  had  been  solicited  and  tak- 
en, receiving  the  money  therefor,  and  remit- 
ted the  same  to  tbe  said  Loverln  &  Browne 
(^mpany;  that  each  and  every  of  said  orders 
above  mentioned  were  taken,  and  said  goods 
delivered,-  within  Lancaster  county,  Nebras- 
ka, and  outside  of  an  Incorporated  vUlage, 
city,  or  town." 

Tbe  plaintiff  In  error  renews  tbe  contentioB 
that  the  law  is  violative  of  the  ConstitntioB 
of  this  state,  but  we  regard  the  decision  of 
this  comrt  above  cited  as  having  set  that  mat- 
ter at  rest,  and  decline  further  to  consider 
it  He  further  urges  that  the  business  In 
which  he  was  engaged  was  not  that  of  a  ped- 
dler, within  the  meaning  of  the  statute;  cit- 
ing several  authorities  in  support  of  that  con- 
tention. We  are  Inclined  to  think  it  was  so, 
wlthhi  the  common  and  popular  understand- 
ing of  tbe  meaning  of  that  word,  bat  do  not 
find  It  necessary  to  decide  that  question.  Fi- 
nally It  Is  argued  that  tbe  statute  Is  an  at- 
tempt to  regulate  Interstate  commerce,  and 
Is  void  because  of  contravening  tbe  provisions 
of  tbe  Constitution  of  tbe  United  States  con- 
cerning the  subject  We  can  find  nothing  in 
the  statute  having  reference  to  that  business, 
and  are  therefore  unable  to  sustain  this  ob- 
jection. Nevertheless,  the  conviction  will,  in 
our  opinion,  have  to  be  reversed.  The  Su- 
preme Court  of  the  United  States,  in  a  de- 
cision announced  so  late  as  January  12tb  of 
this  year.  In  Caldwell  v.  State  of  North  Caro- 
lina, 187  U.  S.  622,  23  Sup.  Ct  229,  47  L.  Ed. 
336,  held  that  transactions  substantially  Iden- 
tical with  those  described  in  tbe  above-quoted 
statement  of  facts  constituted  Interstate  com- 
merce, within  the  meaning  of  the  federal 
Constlttitlon,  and  are  withdrawn  by  that  in- 
strument from  state  taxation  or  regulation. 
That  court  Is  the  final  authority  upon  tbe 
question,  and  an  adverse  criticism  of  its 
views,  even  If  we  differed  from  them,  which 
we  do  not,  would  be  not  less  presnmptioos 
than  futile.  It  does  not  follow,  however, 
that  the  statute  is  void,  but  that  transactionji 
such  as  those  under  discussion  are  not  with- 
in Its  operation. 


Digitized  by 


Google 


!«eb.) 


STATB  T.  SCOTT. 


1021 


It  to  recommended  that  the  Judgment  of 
tXie  IMBtrlct  Oourt  be  reversed,  and  the  action 
aisinlssed. 

HASTINGS  and  OLDHAM,  00.,  concur. 

PUR  CURIAM.  For  the  reasons  stated  In 
ttxe  foregoing  opinion,  it  is  ordered  that  the 
J-udgment  of  the  district  court  be  reyersed^ 
az3d  the  action  dismissed. 


CHASE  counts:  t.  MEBKBR  et  al. 
^Supreme  .Court  of  Nebraska.    Jan.  8,  1904.) 

TAX  UBN— rORECLOSURB. 
1.  An  action  cannot  be  maintained  for  the 
foreclosure  of  a  tax  lien,  unless  based  upon  a 
tax  deed  or  a  tax-sale  certificate.  Logan  Coun- 
ty T.  Carnahan  (Neb.)  92  N.  W.  984,  9B  N.  W. 
8X2,  approved  and  followed. 

CommlBsloners'  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Chase  Coun- 
ty;   Norrls,  Judge.  4 

"Not  to  be  officially  reported." 

Action  by  Chase  county  against  Charles 
fV.  Meeker  and  Mary  £3.  Meeker.  Judgment 
for  plaintiff.    Defendants  appeal.    Reversed. 

Clias.  W.  Meeker,  for  appellants.  P.  W. 
Scott,  for  appellee. 

BARNES,  C.    This  actloA  was  commenced 
In  the  district  court  of  Chase  county  by  the 
appellee  to  foreclose  an  alleged  lien  for  taxes 
on  lots  1,  2,  S,  4,  6,  and  6  of  block  5  In  Good- 
rlcb's  Addition  to  the  town  of  Imperial.    It 
was  stated  In  the  petition,  among  other  alle- 
gations that,  wheu  the  taxes  In  question  were 
assessed  and  levied  against  the  premises,  a 
one-story  frame  dwelling  house,  bam,  and 
certain  other  improvements   were  situated 
on  two  of  the  lots;  that  these  improvements 
bad  been  removed  by  appellants  to,  and  pla- 
ced upon,  the  northeast  quarter  of  section  6, 
township  6,  of  range  38,  in  said  county,  which 
at  the  commencement  of  the  action  was  own- 
ed and  occupied  by  appellants  as  their  home- 
stead;   and  it  was  sought  to  follow  these 
buildings  and  improvements,  to  subject  them 
to  the  Hen  for  taxes,  and  include  them  in 
the    decree   of    foreclosure.    Appellants    an- 
swered, setting  up  several  defenses,  and  on 
the  trial  a  decree  was  rendered  for  the  coim- 
ty  as  prayed,  from  which  appellants  bring 
the  case  to  this  court  on  appeal.    Many  rea- 
sons are  urged  for  a  reversal  of  the  Judg- 
ment of  the  trial  court,  but,  as  one  of  them 
alone  is  sufficient  to  dispose  of  the  case,  none 
of  the  others  will  receive  our  attention. 

It  appears  from  the  petition  and  the  evi- 
dence that  the  premises  in  question  were 
never  sold  for  the  taxes  delinquent  thereon 
to  any  one,  and  that  appellee  by  this  proceed- 
ing sought  to  foreclose  its  alleged  lien  for 
taxes  without  sale,  certificate  of  purchase,  or 
tax  deed.  This  it  cannot  do.  No  doubt, 
counsel  supposed  that  such  a  proceeding  was 
authorized  by  Grant  v.  Bartholomew,  57  Neb. 
673.   78   N.   W.    314.     Much   confusion    has 


arisen  by  reason  of  the  dictum  contained  in 
that  opinion,  and  many  actions  have  been 
commenced  and  many  decrees  of  foreclosure 
have  been  rendered  in  cases  where  no  sale 
had  ever  taken  place,  and  yet  there  was  no 
reason  for  such  misunderstanding.  An  ex- 
amination discloses  that  there  was  a  sale  of 
the  land  for  taxes,  and  a  certificate  of  pur- 
chase, in  that  case,  so  that  the  statement 
contained  in  the  opinion  that  the  county  could 
foreclose  its  lien  for  taxes  in  an  action  in 
equity  in  the  district  court,  without  having 
flnt  sold  the  land  for  taxes,  was  a  declara- 
tion on  a  question  not  presented  by  the  rec- 
ord. This  question  came  directly  before  the 
court  in  Logan  County  v.  Carnahan  et  al.,  92 
N.  W.  984,  and  it  was  held  that,  "as  our  reve- 
nue law  now  stands,  no  action  for  the  fore- 
closure of  a  tax  lien  can  be  maintained, 
unless  4>a8ed  upon  a  tax  deed  or  tax-sale  cer- 
tificate." On  a  rehearing  this  jwlnt  was  di- 
rectly affirmed  and  adhered  to.  Logan  Coun- 
ty V.  Carnahan  et  al.,  96  N.  W.  812.  This 
being  the  rule  which  we  liave  adopted,  and 
it  appearing  from  the  record  tliat  the  county 
never  purchased  the  land  In  question  at  tax 
sale,  and  that  it  was  never  sold  for  the  de- 
linquent taxes,  the  action  cannot  be  main- 
tained. 

We  therefore  recommend  tl»t  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  case  dismissed. 

ALBERT  and  OLANVILLB,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause.  It  Is  ordered  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  case  dismissed,  at  the  costs  of  the  ap- 
pellee. 


STATB  T.  SCOTT. 
(Supreme  Court  of  Nebraska.     Jan.  6,  1904.) 

QUO  WARRANTO-POWBRS  OP  COUNTY  SUR- 
VEYORS. 

1.  An  Information  in  the  nature  of  quo  war- 
ranto will  not  lie  to  inquire  into  the  right  of 
connty  surveyors  in  counties  having  more  than 
60,000  population  to  perform  and  exercise  the 
duties  of  county  engineer,  as  provided  for  by 
chapter  32  of  the  Laws  of  1903. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
L 

Quo  warranto  by  the  state  against  Wlng- 
fleld  S.  Scott.    Dismissed. 

P.  N.  Prout,  Atty.  Gen.,  and  J.  B.  Strode, 
tot  the  State.    A.  a  Ricketts,  for  respondent. 

OLDHAM,  C.  This  la  an  original  Infor- 
mation in  the  nature  of  quo  warranto  filed 
by  the  Attorney  General  for  the  purpose  of 
determining  the  right  of  respondent  to  exer- 
cise the  duties  of  connty  engineer  in  Lan- 
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caster  county,  Neb.  The  Information  al- 
leges that  the  respondent  Is  the  duly  elected, 
qualified,  and  acting  aurreyor  of  the  county 
of  Lancaster;  that,  as  such  officer,  be  Is 
performing  and  threatens  to  exercise  the  du- 
ties of  the  office  of  county  engineer,  under  and 
by  virtue  of  chapter  32,  Laws  1903,  entitled 
"An  act  to  constitute  the  county  surveyor  ex- 
officlo  county  engineer  in  addition  to  his 
powers  and  duties  of  county  surveyor,  and 
to  define  his  powers  and  describe  his  duties 
as  county  engineer,  and  to  repeal  all  acts  and 
parts  of  acts  inconsistent  or  In  confilct  with 
this  act"  The  information  sets  forth  that 
Lancaster  county  is  a  county  of  more  than 
50,000  population;  that  the  act  of  the  Legis- 
lature of  1903  providing  for  the  duties  of 
county  engineer  was  passed  in  violation  of 
section  15,  art  4,  Const  Neb.  The  respond- 
ent for  answer,  admits  that  he  Is  the  duly 
qualified  and  acting  surveyor  of  Lancaster 
county;  that,  as  such  surveyor,  be  has  ex- 
ercised and  Intends  to  exercise  the  duties  of 
county  engineer  of  said  county,  as  provided 
for  by  the  act  of  1903,  supra.  He  further 
alleges  that  there  is  no  such  office  as  that 
of  coimty  engineer;  that  the  provisions  of 
the  act  of  1903  did  not  create  an  additional 
office,  but  only  Imposed  additional  duties 
upon'  the  office  of  the  county  surveyor  in 
counties  having  more  than  50,000  popula- 
tion; that  quo  warranto  will  not  Ue  to  ques- 
tion his  right  to  exercise  the  duties  of  coun- 
ty engineer. 

The  dispute  arising  upon  the  Information 
of  the  relator  and  answer  of  the  respondent 
Is  one  of  law,  and  not  of  fact.  Informations 
in  the  nature  of  quo  warranto  are  provided 
for  In  but  two  sections  of  our  statute.  One 
is  found  in  section  1,  c.  71,  Comp.  St  1003. 
This  section  applies  exclusively  to  claimants 
of  the  office  which  is  usurped,  Invaded,  or  un- 
lawfully exercised  by  another,  and  plainly 
has  no  application  to  the  case  at  bar,  because 
no  one  else  is  claiming  the  right  to  exercise 
the  duties  of  the  office.  The  only  provision 
on  which  this  action  could  be  grounded  is 
found  in  section  704,  C!ode  Civ.  Proc,  and 
is  as  follows:  "An  information  may  be  filed 
against  any  person  unlawfully  holding  or 
exercising  any  public  office  or  franchise  with- 
in this  state,  or  any  office  In  any  corporation 
created  by  the  laws  of  this  state,  or  when  any 
public  officer  has  done  or  suffered  any  act 
which  works  a  forfeiture  of  his  office,  or 
when  any  persons  act  as  a  corporation  with- 
in this  state  without  being  authorized  by  law, 
or  If,  being  incorporated,  they  do  or  omit 
acts  which  amount  to  a  surrender  or  for- 
feiture of  their  rights  and  privileges  as  a  cor- 
poration, or  when  they  exercise  powers  not 
conferred  by  law."  The  provisions  of  the 
above  section  applicable  to  public  officers 
wan-ants  an  information  "against  any  per- 
son unlawfully  holding  or  exercising  any  pub- 
lic office"  within  the  state,  "or  when  any 
public  officer  has  done  or  suffered  any  act 
which  works  a  forfeiture  of  his  office." 
There  Is  no  charge  in  the  information  that 


the  respondent  is  unlawfully  exercising  ti.' 
duties  of  the  office  of  county  surveyor,  or 
that  be  has  been  guilty  of  any  official  mit- 
conduct  which  would  work  a  forfeltiire  at 
that  office,  but  the  information  U  directed 
solely  at  his  right  to  exercise  the  dntie:  i-r 
county  engineer  in  addition  to  those  atti< ' 
log  to  the  office  of  county  surveyor  prior  : 
the  act  of  1903.  The  question  then  to  Ir 
determined  Is,  did  the  act  of  1903  atte^^>t  (:> 
create  a  new  and  Independent  office  of  cocc 
ty  engineer  In  counties  having  more  than  Zt.'.- 
000  population,  or  did  it  merely  presoii-^ 
additional  duties  to  be  performed  by  conn^ 
surveyors  in  counties  containing  tbis  popoU- 
tion?  An  inspection  of  the  provisions  ot 
chapter  32,  supra,  shows  that  the  intent  oi 
the  Legislature  was  that  comity  surveyors  I0 
counties  having  more  than  60,000  inhabit- 
ants shall  be  "ex-offldo  county  engineer.' 
and  that  it  shall  be  their  duty  to  prepare 
plans  and  specifications  and  details  for  tint 
use  of  county  boards  In  aiding  and  lettli.; 
contracts  for  the  building  or  repairing  of 
bridges,  culverts,  and  improvements  upos 
public  roads,  and  to  make  estimates  for  the 
costs  of  contemplated  improvements.  anJ 
to  superintend  such  improvements,  and  to 
inspect  the  work  and  materials  placed  there- 
in, and  to  report  In  writing  to  the  countT 
board  as  to  whether  the  same  comply  with 
the  plans,  speciflcatlonB,  etc.  It  also  pro- 
vides that  the  county  engineer  shall  per- 
form such  services  for  the  county  as  tte 
county  board  may  from  time  to  time  re- 
quire, and  direct  and  make  his  reports  in 
writing  to  the  county  board.  These  are  tbr 
essential  provisions  of  the  act  There  is 
nothing  in  the  act  that  requires  the  county 
surveyor  to  qualify  as  county  engineer  by 
taking  an  official  oath  or  by  giving  a  bond, 
nor  is  there  any  provision  in  the  act  allow- 
ing any  compensation  for  the  services  per- 
formed as  county  engineer.  We  do  no: 
think,  after  an  examination  of  the  act  tliat 
It  was  the  Intention  of  the  Legislature  to 
create  a  new  and  Independent  office  in  coon- 
ties  having  the  required  population,  bat 
that  all  that  was  attempted  was  the  Imposi- 
tion of  new  duties  upon  the  office  of  county 
surveyor  in  such  counties.  It  has  been  le- 
peatedly  held  by  this  court  that  the  imposi- 
tion of  new  duties  upon  executive  officers  of 
this  state  does  not  create  new  executive  offi- 
cers. In  re  R.  Oom.,  16  Neb.  683,  60  N.  W. 
276;  Neb.  Tel.  Oo.  v.  Cornell,  59  Neb.  737. 
82  N.  W.  1.  Since  the  remedy  by  informa- 
tion In  the  nature  of  quo  warranto  is  em- 
ployed to  test  the  actual  right  to  an  office 
or  franchise.  It  seems  that  it  cannot  be  ex- 
tended to  relieve  against  official  misconduct 
which  does  not  work  n  forfeiture  of  the  of- 
fice. High  on  E^xtraordinary  Legal  Reme- 
dies (2d  Ed.)  S  6ia  The  original  writ  of 
quo  warranto,  which  has  been  largely  su- 
perseded by  Informations  In  the  nature  of 
quo  warranto,  was  a  high  prerogative  writ; 
and,  like  all  other  extraordinary  proce&>e& 
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ft  generally  wonld  only  lie  when  no  otber 
adequate  remedy  would  afford  the  required 
relief.  The  rule  appears  to  even  go  further 
■with  reference  to  quo  warranto  than  with 
reference  to  extraordinary  proceedings  by 
injunction  or  mandamus;  in  the  latter  it 
being  the  rule  tliat  they  may  be  Invoked 
wbere  there  is  no  adequate  remedy  at  law, 
but  in  quo  warranto  it  is  held  that  It  will 
not  lie  where  there  is  even  an  adequate 
remedy  by  bill  in  equity.  People  v.  Whit- 
comb,  65  III.  172;  Dart  t.  Houston,  22  Oa. 
G06.  If,  then,  as  alleged  In  the  information, 
tbe  respondent  is  the  legally  quallfled  and 
acting  county  surveyor  of  Lancaster  county, 
and  if  he  is  attempting  without  authority 
to  exercise  the  duties  of  county  engineer  of 
said  county,  injunction  would  afford  an  ade- 
quate equitable  remedy  to  restrain  his  con- 
templated Illegal  acts. 

We  are  therefore  of  the  opinion  that  quo 
warranto  will  not  lie  in  the  case  at  bar,  and 
recommend  that  tbe  proceedings  be  dis- 
missed. 

AMBS  and  HASTINGS,  00.,  concur. 

I'ER  OURIAM.  For  the  reasons  stated  in 
tbe  opinion,  the  proceedings  are  dismissed. 


DAVIS  T.  HALL. 
(Supreme  Court  of  Nebraska.     Jan.  6,  1904.) 

JUDGMENT— BXCESSIVK   VERDICT— RBUITTI- 
TUR-APPEALr-RKVIEW— INSTRUC- 
TIONS-PAYMENT. 

1.  Where  a  verdict  exceeds  the  amount 
claimed  by  the  party  gaining  it  In  his  plead- 
ings, it  Is  error  to  enter  judgment  for  tbe  full 
amount  found. 

2.  Where  such  a  verdict  has  been  rendered, 
and  tbe  evidence  would  support  one  for  the 
correct  amount,  the  party  should  be  allowed 
to  remit  the  excess. 

3.  Instructions  to  the  jury,  not  complained 
of  in  the  motion  for  a  new  trial,  will  not  be 
examined. 

4.  Refusal  of  an  instruction  whose  contents 
are  fully  covered  by  others  given  is  not  error. 

B.  The  burden  of  proof  is  on  defendant  to 
establish  payments,  and  on  plaintiff  to  show 
that  an  admitted  payment  was  pri^erly  ap- 
plied on  another  debt. 

6.  Instrnctions  given  Md  applicable  to  tbe 
evidence. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1. 
EJrror  to  District  Court,  Adams  County; 
Adams,  Judge. 

Action  by  W.  O.  Hall  against  J.  W.  Davis. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed  on  conditions, 

L.  J.  Capps,  for  plaintiff  in  error.  JSatty  & 
Itungan,  for  defendant  in  error. 

HASTINGS,  C.  Defendant  in  error,  here- 
inafter styled  the  plaintiff,  on  October  9,  1001, 
tiled  In  tbe  district  court  of  Adams  county  a 
petition  upon  two  promissory  notes,  one  orlg- 
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I  inally  for  |3,573,  on  which  there  was  alleged 
to  be  due,  October  1.  1901,  (2.321.44,  and  tbe 
other  orlglhally  for  $800,  on  which  there  was 
alleged  to  be  due,  on  October  1,  1901,  $1.73. 
The  defendant,  Davis,  answered,  admitting 
the  execution  of  tbe  two  notes,  and  alleged 
that  both  were  part  of  tbe  same  transaction, 
and  his  only  notes  to  the  plaintiff;  alleged  an 
oral  agreement  tliat  the  interest  should  not 
exceed  7  per  cent  per  annum;  alleged  an  in- 
debtedness by  the  plaintiff  to  himself  of  $G,0ii5 
for  money  had  and  received  in  amounts  and 
at  dates  set  out  in  a  tabulated  statement;  and 
alleged  a  balance  In  his  own  favor  of  $1,161.- 
15,  for  which  be  asked  Judgment  Plaintiff's 
reply  set  up  tbe  statute  of  llmltatiiHis  against 
the  first  charge  of  $1,060  in  the  defendanf ■ 
account,  and  denied  indebtedness  on  it;  de- 
nied the  verbal  agreement  as  to  interest;  ad- 
mits the  receipt  of  $700  about  September  1, 
1895.  and  says  at  that  time  he  held  another 
note  against  defendant  amounting  to  $620; 
that  he  canceled  tills  note  and  sent  it  to  de- 
fendant, and  Indorsed  the  $80  remaining  upon 
tbe  $800  note  sued  on;  that  of  the  Item  char- 
ged by  tbe  defendant  as  $420  paid  January 
1,  1896,  he  received  only  $300,  but  not  upon 
tbe  date  alleged,  but  at  various  times,  and  in 
various  amounts,  prior  to  ttiat  time.  The 
other  amounts  claimed  by  defendant  to  have 
been  paid  are  admitted,  with  some  variations 
in  dates.  Tbe  questions  in  the  case  therefore 
arise  upon  tbe  answer  and  the  reply,  and  are 
as  to  the  item  of  $1,030;  the  existence  of  tbe 
other  note,  amounting  to  $620;  and  whether 
only  $390  was  actually  paid  on  the  $420  claim- 
ed by  tbe  defendant.  The  Jury  rendered  a 
verdict  on  February  16,  1903,  for  tbe  plaintiff, 
in  the  sum  of  $2,687.44,  on  which  Judgment 
was  rendered  thereafter,  after  tbe  overruling 
of  defendant's  motion  for  new  trial.  This 
motion  was  for  the  reasons:  (1)  Tbe  verdict 
was  contrary  to  law;  (2)  errors  occurflng  at 
tbe  trial;  (S,  4)  that  the  verdict  was  contrary 
to  the  first  and  second  instructions  of  the 
court;  (5,  6,  7)  error  in  giving  Instrnctions  8 
and  4  of  tbe  court's  own,  and  No.  1  asked  by 
plaintiff;  (8)  error  in  refusing  the  first  and 
second  instructions  asked  by  defendant;  and 
(9)  that  the  verdict  is  excessive. 

Tbe  first  error  urged  in  the  brief  is  tbe  last 
one.  The  allegations  of  the  petition  are  that 
there  Is  due  on  the  notes  $2,323.22  and  10  per 
cent  from  October  1,  1901.  The  first  day  of 
the  term  of  court  at  which  the  Judgment  was 
rendered  seems  to  have  been  February  16.1903. 
The  Interest  on  $2,323.22,  at  10  per  cent  per 
annum  from  October  1,  1901,  to  February  16, 
1903,  Is  $319.44,  making  the  total  $2,642.66. 
The  verdict,  therefore,  is  for  tbe  sum  of  $44.- 
78  more  tlian  the  amount  alleged  in  the  plead- 
ings, and  tbe  Judgment  should  at  least  be  re- 
duced that  amount 

The  ne.Tt  complaint  made  in  the  brief  is  the 
refusal  of  instruction  numbered  1  asked  by  de- 
fendant This  instruction  told  tbe  Jury  that 
it  was  their  province  to  decide  upon  the 
weight  of  testimony:   that  it  was  to  be  bar- 
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monlzed,  so  far  aa  could  be  done,  and.  In  case 
of  conflict,  the  Jury  was  to  decide  which  to 
belleye,  giving  the  usual  tests.  This  matter 
was  fully  covered  by  the  second  Instruction 
offered  by  the  defendant,  which  was  given  by 
the  court,  and  the  giving  of  this  Instruction 
would  have  been  a  mere  repetition.  Its  re- 
fusal was  not  error. 

The  next  complaint  Is  the  refusal  of  Instruc- 
tion numbered  4  asked  by  the  defendant 
This  Is  not  mentioned  in  the  motion  for  a  new 
trial.  It  seems  to  relate  to  allegations  In  the 
petition,  and  the  Issues  in  this  case  are  alto- 
gether In  the  answer  and  reply. 

The  next  complaint  Is  of  Instruction  num- 
bered 1  given  by  the  court  on  Its  own  mo- 
tion. No  complaint  Is  made  of  this  in  the 
motion  for  new  trial,  and  there  Is  no  occasion 
to  examine  it  The  same  is  true  with  regard 
to  instruction  numbered  2  given  on  the  courf  • 
own  motion. 

No.  3  is  complained  of  in  the  motion  for 
new  trial  only  on  the  ground  that  it  fails  to 
properly  Instruct  the  Jury  relative  to  the  bm> 
den  of  proof.  The  Instruction  was  that  the 
burden  of  proof  rests  on  the  defendant  to 
show  that  the  defendant  expended  the  $1,050 
at  plaintiff's  request  and  on  plaintiff's  behalf; 
that  on  the  defendant  also  rested  the  burden 
of  proof  to  show  that  he  paid  the  additional 
$30,  which  was  denied  by  plaintiff;"  and  that 
the  burden  rested  upon  the  plaintiff  to  prove 
proper  application  of  the  $620  to  the  payment 
of  another  separate  note  as  claimed  by  bim. 
We  see  no  error  In  this  Instruction.  • 

The  next  complaint  is  of  the  giving  of  In- 
struction 1  offered  by  the  plaintiff.  This  la 
complained  of  in  the  motion  for  a  new  trial 
on  the  ground  that  there  was  no  testimony  as 
to  a  settlement.  The  instruction.  In  fact  told 
the  Jury  that  If  they  found  that  the  claim  of 
$1,060  had  been  settled,  and  under  such  set- 
tlement the  defendant  gave  his  promissory 
note  for  $612  for  a  balance  due  plaintiff,  they 
should  allow  the  defendant  nothing  on  this 
$1,050  item.  We  see  no  error  in  this  Instruc- 
tion. There  was  evidence  that  the  whole  $1,- 
050  had  been  settled  between  the  parties. 
Both  Hall  and  bis  wife  testified  to  such  a  set- 
tlement 

The  preponderance  of  the  evidence  seems  to 
support  the  findings  of  the  Jury,  and  it  is  rec- 
ommended that  the  defendant  in  error  be  al- 
lowed to  remit  from  his  Judgment,  within  20 
days  herefrom,  the  sum  of  $44.78,  and  in  the 
event  of  such  remission  that  judgment  be  af- 
firmed for  the  sum  of  $2,642.66,  and  in  de- 
fault thereof  that  the  Judgment  be  reversed 
and  the  case  remanded  for  further  proceedings 
according  to  law. 

AMES  and  OLDHAM,  GC.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  defendant  in  error 
is  allowed  to  remit  from  his  Judgment,  within 
20  days  herefrom,  the  sum  of  .?44.78,  and  in 
the  event  of  such  remission  that  Judgment  be 


afllrmed  for  the  sum  of  $2,042.66,  and  In  de- 
fault thereof  that  the  Judgment  be  reTene-: 
and  the  case  remanded  for  further  proceedioti 
according  to  law. 

CHICAOO,  B.  &  Q.  R.  CO.  r.  HBALET. 

(Supreme  Court  of  Nebraska.     Jan.   6,  iSOL 

INJURY  TO  EMPLOY*— EVIDENCE— NBGU- 
GENCB^-CONTRIBUTORY. 

1.  Evidence  examined,  and  Aeld  to  be  insriS- 
clent  to  support  the  verdict,  l>ecaiiBe  it  dea.-lr 
establishes  negligence  on  the  part  of  defends-  - 
in  error's  intestate  resulting  in  his  injoiy  aa-i 
death,  and  because  it  fails  to  establish  iK.r.. 
gence  on  the  part  of  plaintiff  in  error  cansui; 
or  contributing  thereto. 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court  Lancaster  Count;. 
"Not  to  be  officially  reported." 
Action  by  Elizabeth  A.  Healey,  adminism- 
trix  of  Cornelius  A.  Healey,  against  the  Ct:- 
cago,  Burlington  &  Quincy  Railroad  Coil- 
pany.  Judgment  for  plalntUI.  Defendaii: 
brings  error.    Reversed. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for 
plaintiff  in  error.  Doyle  &  Berge.  for  de- 
fendant In  error. 

OLANVILLEk  O.    This  iB  a  proceeding  la 
error  from  the  district  court  of  Lancaster 
county.    In  stating  and  discussing  the  case, 
we  will  refer  to  the  parties  as  they  stood  is 
that  court  calling  the  plaintiff  in  error  tb« 
defendant.    The  action  was  brought  by  tii^ 
plaintiff,  as  administratrix  of  the  estate  ci 
Cornelius  A.  Healey,  deceased,  and  abe  bad 
Judgment    The  trial  Judge  stated  the  natore 
of  the  case  to  the  Jury  as  follows:  "You  will 
observe,  gentlemen,  from  tills  brief  statement 
of  the  Issues,  as  tendered  by  the  pleadings 
In  this  case,  that  the  plaintiff  bases  her  rigiit 
to  recover  upon  the  negligence  of  the  de- 
fendant company  In  the  premises  at  the  time 
the   accident  Is  alleged   to  have  occnrred 
That  the  defendant  company  denies  liabiUty 
because  of  the  negligence  of  the  said  Cot- 
uelius  A.  Healey,  as  alleged  In  the  said  ^ 
fendant  company's  answer.    Tb««fore,  tlii; 
action  is  what  Is  known  in  the  law  as  one 
of  'negligence,'  and  the  question  of  "iiegli- 
gence'  is  the  real  Issue  in  this  case,  to  be 
determined  by  you  from  the  evidence  befbie 
you  in  this  case."   Without  copying  the  plead- 
ings, we  will  treat  this  statement  as  snS- 
cient,  adding  only  that  the  answer  denied 
the  negligence  of  the  defendant.    The  de- 
fendant asked  a  peremptory  Instruction  di- 
recting a  verdict  In  its  favor.    This  was  re- 
fused, and  is  urged  as  error.    Complaint  is 
made  of  other  instructions,  but  if  we  find 
it  was  error  to  refuse  this  instruction,  we 
will  not  discuss  other  assignments. 

There  is  practically  no  room  for  di^mte 
about  the  facts.  The  deceased  was  a  sec- 
tion foreman  on  defendant's  road,  and  on  tbc 
morning  of  July  20,  1901,  he,  with  five  others 
of  the  section  crew  under  bis  charge,  ieft 
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tlie  toolbonse  an  Us  aectlon  at  Crete,  npon  a 
hand  car,  going  northeast  to  their  work. 
About  a  mile  northeast  of  tbe  toolbouse,  and 
some  little  distance  outside  of  the  corporate 
Umlts  ot  Crete,  but  within  the  section  of 
which  the  deceased  bad  charge,  defendant's 
track  makes  a  curve,  rounding  a  hill  of  con- 
siderable height  There  Is  a  cut  in  the  edge 
of  the  bill,  leaving  a  bank  some  15  feet  high 
on  the  concave  side.  Because  of  the  sharp 
ivirve  and  tbe  high  bank,  men  on  the  track 
at  the  curve  could  not  see  an  approacbing 
engine  until  it  came  within  300  feet  or  less. 
W'ith  the  five  men  of  his  crew  "pumping" 
the  hand  car,  as  they  express  it,  the  deceased 
ran  directly  Into  this  cut  and  onto  tbe  curve, 
without  stopping  to  ascertain  In  any  manner 
If  a  train  were  approacbing.  Tbe  testimony 
of  plaintiff's  witnesses,  who  were  with  de- 
ceased, shows  that  the  hand  car  was  kept 
running,  and  that  they  carried  scythes  and 
other  tools,  and  that  the  noise  was  so  great 
that  tbey  would  'not  hear  an  approaching 
train.  While  the  hand  car  was  rounding  this 
curve,  an  extra  train,  consisting  of  an  engine, 
one  loaded  freight  car,  and  the  way  car, 
running  30  or  40  miles  an  hour  on  a  down 
^ade  of  32  feet  to  the  mile,  came  onto  the 
curve  in  this  cut  from  the  east  As  soon  as 
the  engine  came  in  sight  tbe  deceased  ex- 
claimed, "Here  she  is!  Get  her  off,  boys." 
The  band  car  was  stopped,  and  all  hands  un- 
dertook to  remove  it  from  the  track.  Tbe 
men  in  tbe  cab  saw  the  danger,  the  air  brakes 
were  set  the  engine  reversed,  and  apparent- 
ly every  effort  was  made  to  stop  the  train; 
but.  because  of  the  shortness  of  tbe  train, 
the  down  grade,  and  the  short  distance  be- 
tween the  two  parties  when  they  came  in 
Bight  of  each  other  (variously  estimated  by 
tbe  plaintiff's  witnesses  as  from  200  to  800 
feet),  it  was  not  stopped  In  time.  Before 
the  hand  car  could  be  removed  from  tbe 
track,  the  train  struck  it  one  of  the  section 
men  was  Injured,  four  escaped  just  in  time,' 
ond  the  deceased  was  struck  by  the  band  car, 
thrown  with  It  into  tbe  ditch  beside  the 
track,  and  Instantly  killed.  It  appears  by  all 
the  testimony  that  it  was  the  duty  of  the 
sectlonmen,  especially  the  section  foreman, 
to  be  on  the  lookout  for  trains  at  any  time 
and  at  all  times;  that  the  printed  rules  fur- 
nished deceased  by  the  defendant  required 
him  to  do  so;  that  It  is  not  customary  on 
any  railroad,  nor  expected  by  the  sectlonmen, 
that  they  will  be  furnished  information  or 
warning  of  the  time  when  belated  or  extra 
trains  may  be  expected.  It  appears  that 
tbe  agent  of  the  company  who  bad  control 
of  such  matters,  and  who  placed  tbe  deceas- 
ed in  charge  of  this  section,  warned  bim  of 
tbe  dangers  attending  an  attempt  to  run 
through  this  cut  around  this  curve  with  a 
hand  car,  and  that  he  had  been  directed  to 
take  precaution  to  avoid  being  caught  by 
sending  a  man  ahead  to  flag  blm  around  the 
curve,  and  it  Is  shown  that  his  predecessor 
did  so.  Deceased  had  had  charge  of  tbe 
97N.W.-6B 


section  for  over  a  year,  and  knew  these  con- 
ditions, and  common  prudence  and  care  for 
bis  own  life,  as  well  as  for  those  of  the  men 
under  his  direction,  of  trainmen  running  upon 
the  road,  and  of  passengers  upon  its  train, 
should  have  deterred  him  from  running  into 
this  cut  with  his  car  loaded  with  rattling 
tools  when  he  must  have  known  he  was 
liable  to  meet  a  train  at  any  instant  The 
rules  of  the  company,  his  instructions,  bis 
experience  and  training,  and,  without  any 
of  these,  common  knowledge,  should  have 
taught  blm  tbat  his  act  was  so  dangerous  as 
to  be  reckless  negligence. 

It  is  contended  on  one  side  that  the  act 
ot  the  deceased  in  persisting  In  his  attempt 
to  remove  the  hand  car  from  the  track  was 
negligence,  and,  on  the  other,  that  It  was  an 
act  of  heroism,  as  announced  in  Dailey  v. 
B.  &  M.  B.  a  Co.,  58  Neb.  396,  78  N.  W.  722. 
If  he  bad  been  caugbt  in  a  dangerous  place 
because  of  negligence  of  the  company,  and 
without  his  fault,  this  question  would  be  pre- 
sented for  discussion,  but  the  conditions  that 
called  for  an  attempt  to  remove  tbe  hand 
car  in  the  face  of  danger  were  caused  by 
bis  own  negligence,  and  no  negligent  act  of 
tbe  company  is  shown  to  have  been  respon- 
sible for  those  conditions.  He  was  in  a  re- 
sponsible position,  where  care  for  the  lives 
and  safety  of  bis  own  men,  and  trainmen  and 
passengers  upon  the  road,  required  a  degree 
of  care  and  caution  rxpoa  bis  part  which  be 
failed  to  exercise.  That  he  died  because  be 
persisted  an  instant  too  long  in  trying  to 
avert  a  calamity  made  Imminent  by  bis  want 
of  common  prudence  does  not  make  the  de- 
fendant company  legally  responsible  for  his 
death.  Tbe  safety  of  multitudes  of  passen- 
gers and  trainmen  upon  moving  trains  for- 
bids giving  sanction  to  any  rule  that  would 
excuse  sectlonmen  from  constant  watchful- 
ness to  avoid  such  disaster  as  overtook  tbe 
deceased,  and  which  endangered,  and  might 
easily  have  cost  the  lives  of  many  others. 
The  court  told  tbe  jury  that  "It  was  tbe  duty 
of  tbe  said  Healey  at  the  time  and  place  to 
anticipate  and  expect  a  train  or  engine  might 
be  running  upon  the  railroad  track,  whether 
extra  or  not,  and  to  take  such  precautions, 
and  exercise  such  ordinary  care,  as  would  en- 
able blm  to  get  out  of  tbe  way  and  protect 
himself."  It  seems  to  be  established  beyond 
question  that  he  failed  in  such  duty. 

Wblle  the  evidence  without  conflict  estab- 
lishes facts  which  we  think  conclusively  show 
negligence  on  tbe  part  of  plaintiff's  intestate 
contributing  to  or  causing  his  injury  and 
death,  we  also  tbhik  evidence  of  negligence 
on  tbe  part  of  defendant  causing  bis  hijury 
and  death,  sufficient  to  sustain  the  verdict,  is 
wanting.  It  is  contended  that  the  defendant 
did  not  furnish  the  agent  in  Crete  with  in- 
formation that  the  train  In  question  was  ap- 
proaching, and  that  this  was  negligence.  It 
appears  that  the  deceased  made  no  Inquiry 
in  that  regard;  tbat  if  be  bad  made  such  in- 
quiry the  information  would  have  been  ob- 
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tallied  for  blm;  but  that  It  was  not  in  accord- 
ance with  the  custom  of  the  road,  nor  neces- 
sary for  it,  to  notify  the  agent  at  Crete  of  the 
approach  of  this  train.  There  is  nothing  to 
Indicate  that  deceased  had,  or  relied  upon, 
any  expectation  of  being  cautioned  to  look 
out  for  any  particular  extra  train. 

It  is  shown  that  the  whistling  post  for  the 
Crete  station  is  somewhere  in  this  cut  on 
defendant's  road,  and  it  is  contended  that  the 
defendant  was  negligent  because  the  whistle 
for  the  station  was  not  sounded.  Because  of 
the  stress  laid  upon  this  contention  in  the 
brief  and  argument  of  counsel  for  plaintiff, 
■we  hare  repeatedly  examined  the  bill  of  ex- 
ceptions for  evidence  to  Justify  it.  It  is  said: 
"The  witnesses  all  agree  that  no  bell  was 
rung  or  whistle  blown  at  or  near  this  whist- 
ling post."  This  is  not  borne  out  by  the 
evidence,  though  it  is  shown  that  the  engi- 
neer "hadn't  whistled  for  Crete  yet"  when 
the  alarm  whistle  was  sounded  upon  the  dis- 
covery of  the  liand  car  on  the  track.  That 
this  was  near  the  whistling  post  in  question 
Is  clear  from  all  the  testimony  tending  to  fix 
the  locality  of  the  post.  Plaintiff's  witness 
Wood  stated  that  it  was  "between  some  two 
and  three  himdred  feet"  west  of  the  post  that 
the  train  ran  into  the  hand  car,  and,  when 
asked  how  far  the  train  was  away  when  first 
seen,  said,  "A  little  over  one  iiundred  yards, 
I  should  judge."  Plaintiff's  witness  Parlzck, 
when  asked  to  state  this  latter  distance,  said, 
"I  think  it  was  three  hundred  feet:  some- 
thing like  that."  Plaintiff's  witness  High- 
tower,  asked  if  it  was  "two  or  three  hundred 
feet"  west  of  the  whistling  post  where  they 
were  struck,  said.  "Sonietliing  near  tliat;  I 
don't  suppose  it  was  that  far."  No  evidence 
Is  found  in  conflict  with  this,  and  It  s(<ems 
evident  that  the  discovery  of  the  hand  car 
upon  the  track  was  made  by  the  men  on  the 
train  Just  as  they  were  near  the  whistling 
post.  In  plaintiff's  brief  it  Is  said:  "We 
have  seen  this  cut  is  from  an  eighth  to  one- 
fourth  of  a  mile  long.  At  the  east  end  of  it 
is  a  whistling  post,  where  trains  are  required 
to  sonn<l  the  signal  of  approach  for  Crete. 
This  post  had  been  passed.  Xo  attention  was 
paid  to  It.  No  alarm  was  sounded.  The  crew 
with  the  hand  car  were  at  the  other  end  of 
the  cut,  in  l-.earing  distance.  Can  it  be  said 
that  this  neglect  of  duty  did  not  contribute  to 
the  death  of  the  deceased?  Can  it  be  said 
he  would  not  have  heard  the  whistle  had  It 
been  sounded?  He  had  ample  time  to  clear 
the  track  had  the  whistle  been  sounded." 
We  hope  our  object  in  thus  discussing  this 
contention  and  the  evidence  bearing  thereon 
•will  be  sufficiently  apparent. 

It  Is  urged  that  defendant  was  negligent 
liccause  It  funiished  no  bell  cord  or  other 
means  of  communication  between  the  con- 
ductor In  the  way  car  and  the  engineer  in 
the  cab  of  this  freight  train.  The  want  of 
such  an  appliance  neither  caused  the  acci- 
dent In  question,  nor  contributed  to  the  fail- 


ure of  the  effort  to  ave 
of  the  curve,  the  high  bai 
from  the  engine,  the  hand 
the  cab  sooner  than  it  co 
from  the  way  car. 

It  Is  urged  that  defend 
through  the  hill  instead  i 
thus  might  have  avoide( 
track:  that  the  curve  in 
collision  occurred  made  it 
and  that  tlierefore  the  de: 
ble.  The  deceased  kne\i 
the  track  upon  his  sectioi 
at  all  times  and  at  all  pla 
in  track  work  upon  a  ra 
eratlon,  which  they  are 
against  by  care.  The  dat 
was  within  the  risks  of  1 
sumed  by  deceased  unde 
there  was  no  actionable 
lu  this  regard.  In  Hinz  v 
eC  N.  W.  718,  It  Is  said 
more  firmly  established  tl 
assumes  all  the  risks  on 
his  employment,  and  all 
such  employment  as  carr 
ter,  known  to  such  servai 
exercise  of  ordinary  inl 
dence,  under  tlie  circuma 
tion,  he  ought  to  know; 
ant  of  a  railway  compc 
of  the  manner  in  which  i\ 
respect  to  anything  thai 
sons  circumstanced  as  sii 
to  be.  In  the  performani 
danger  of  personal  injui 
to  assume  all  the  risks  of 
suiting  therefrom." 

We  have  noticed  all  th 
by  the  plaintiff  in  suppo 
negligence  on  the  part  of 
pany,  not  only  to  show  t 
case  In  that  regard,  but 
theory  It  Is  probable  th 
from  the  jurj'.  We  are  c 
that  a  verdict  should  hi 
for  the  defendant,  the  pi 
two  reasons:  The  evld^ 
lishes  negligence  of  the  d 
his  injury  and  death,  and 
gence  of  the  defendant  c 
contributing  thereto. 

We  therefore  recomni 
ment  of  the  district  con 
the  cause  remanded  to  tli 
proceedings  in  accordanc 

ALBERT  and  BARNE 

PER  CURIAM.  The 
by  the  Commissioners  ai 
appearing  that  the  adof 
mendations  made  will  re 
sion  of  the  cause.  It  Is  or 
ment  of  the  district  cou 
the  cause  remanded  for 
according  to  law. 
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EPPI-ET  T.  LOVEl.I>. 

(Sapreme  Court  of  Nebraska.     Jan.  8,  1904.) 

APPKAlr-PLKADINO  —  DEPARTURE  —  CONVBE- 
SION— CHANGE    OP   ISSUES— EVI- 
DENCE—D0CUMUNTI3. 

1.  Where,  after  appeal  in  an  action  for  con- 
version, the  plaintiff  pleads  facts  affecting  his 
title,  inconsistent  with  those  pleaded  in  the 
lower  court,  but  the  same  conversion  of  the 
same  property  is  alleged,  the  cause  of  action 
stated  is  the  same,  though  there  is  a  departure 
as  to  the  issues  presented. 

2.  Such  a  departure  c&nnot  be  taken  advan- 
tage of  by  motion  to  dismiss  the  action,  nor  by 
plea  to  the  jurisdiction  of  the  court. 

3.  Record  exumined,  and  Iteld  that  defendant 
was  not  deprived  of  any  available  defense  by 
such  change  of  issues. 

4.  It  is  not  ifc-ejudicial  error  to  exclude  from 
ct'ideuce  a  paper  copied  into  the  pleadings  by 
uue  party,  and  admitted  by  the  other. 

5.  A  paper  not  signed  by  or  binding  upon  a 
party,  but  examined  and  rejected  by  him,  may 
be  used  as  evidence  of  notice  of  a  claim  made 
apparent  thereby  when  such  fact  is  in  dispute. 

CommlssionerB'  Opinion.  Department  No. 
2.  Brror  to  District  Court  Clay  County; 
Stubbs,  Judge. 

"Not  to  be  officially  reported." 

Action  by  James  Lovell  againat  John  Bp- 
pley.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

J.  L.  Epperson  &  Sons,  for  plaintiff  in  er- 
ror. L.  B.  Stiner  and  T.  H.  Matters,  for  de- 
fendant In  error. 

GLANTILLB,  a  Tbis  Is  a  proceeding  In 
error  brought  from  the  district  coTirt  of  Clay 
county.  The  plaintiff  in  error,  John  Eppley, 
was  defendant  in  the  court  below,  and  the 
defendant  in  error,  James  Lovell,  was  plain- 
tiff. Lovell  commenced  an  action  In  the 
county  court  against  Eppley  for  the  conver- 
sion of  a  portion  of  the  rent  share  of  some 
com  raised  by  Eppley  in  1896.  The  land  In 
question  was  owned  by  Lovell,  and  had  been 
leased  to  the  A.  B.  Smith  Syrup  Company 
for  a  term  of  years  for  cash  rent  The  syrup 
company  not  desiring  to  use  the  land,  Ep- 
pley sought  to  rent  It,  and  was  referred  to 
lovell,  with  the  understanding  that  be  might 
have  it  If  Lovell  consented,  which  he  did. 
Eppley's  dcfen.se  was  that  he  rented  the  land 
of  the  syrup  comjMiny  upon  shares,  but  with 
an  agreement  that  he  should  retain  sufficient 
out  of  the  rent  share  to  pay  a  debt  owed  to 
him  by  the  syrup  company.  He  prevailed  in 
the  coimty  court,  and  Lovell  appealed.  After 
t!)o  filing  of  the  petition  in  the  district  court, 
r;MU  which  the  action  was  there  tried,  EJp- 
pley  made  the  following  motion:  "Comes 
now  the  defendant  in  the  obove-entltled  ne- 
^on,  and  mores  to  dismiss  the  same  for  the 
reason  that  the  court  has  no  Jurisdiction  over 
'he  subject-matter  of  this  action,  for  the 
reason  that  the  cause  of  action  alleged  in 
the  amended  petition  is  not  the  same  cause 
of  action  alleged  In  the  county  court  npou  the 
trial  of  this  cause."  The  motion  was  over- 
niled,  and  the  defendant  answered,  setting 
up  practically  the  same  defense  as  in  the 
county   court;    adding    the    following    plea: 


"That  the  court  has  no  Jurisdiction  over  the 
subject-matter  in  controversy  in  this  action, 
for  the  reason  that  the  Issues  raised  by  the 
said  amended  petition  are  different  from  those 
upon  wtilcb  the  cause  was  tried  in  the  county 
court,  in  that  the  plaintiff,  upon  the  trial  of 
this  cause  In  the  county  court,  claimed  the 
ownership  of  said  com  by  virtue  of  a  bill  of 
sale,  while  In  said  amended  petition  the  plain- 
tiff claims  ownership  of  the  same  as  lessor 
of  the  said  premises." 

The  assignment  of  error  based  upon  this 
so-called  Jurisdictional  question  is  presented 
in  the  brief  as  follows:  "Upon  the  trial  of 
this  cause  In  the  county  court,  the  plaintiff 
claimed  ownership  of  the  com  in  controversy 
by  virtue  of  a  bill  of  sale  for  the  same  re- 
ceived from  the  syrup  company  September 
29,  1896.  The  defendant  claimed  ownership 
of  the  same  by  virtue  of  bis  arrangement 
with  the  syrup  company  for  the  settlement 
of  their  Indebtedness  to  him.  The  parties 
were  thus  claiming  title  to  the  property  from 
a  common  source,  and  the  question  at  Issue 
was  as  to  the  priorities  of  tlieir  claims. 
While  In  the  district  court  the  plaintiff  claim- 
ed ownership  of  the  corn  as  lessor  of  the 
land,  and  claiming  that  the  defendant  had 
agreed  to  deliver  the  rent  share  of  the  crop 
to  film.  The  defendant  denied-  having  made 
any  agreement  with  the  plaintiff  In  regard  to 
leasing  the  land,  and  claimed  ownership  of 
the  com  by  virtue  of  his  agreement  with  the 
syrup  company  for  the  settlement  of  their 
debt  to  him.  This  presented  an  entirely  dif- 
ferent Issue  from  that  upon  which  the  cause 
was  tried  In  the  county  court,  and  the  dis- 
trict court  was  without  Jurisdiction  to  try  the 
same."  The  bill  of  particulars  used  in  the 
county  court  reads:  "Plaintiff  complains  of 
the  defendant  and  for  cause  of  action  alleges: 
(1)  That  on  or  about  January  1, 1896.  defend- 
ant orally  leased  from  the  plaintiff,  Jas. 
liovell,  and  the  A.  B.  Smith  Syrap  Company, 
a  corporation,  the  following  described  prem- 
ises, to  wit,  north  half  of  southwest  quarter 
(N.  %  S.  W.  %)  of  section  twenty-seven  (27), 
township  six  (6),  range  seven  (7),  in  Clay 
county,  Nebraska.  (2)  By  the  terms  of  said 
lease,  defendant  was  to  give  as  rental  for  the 
premises  two-flfths  (2/5)  of  all  crops  whatso- 
ever raised  upon  said  land.  (3)  That  after- 
wards, to  wit,  on  or  about  the  29th  day  of 
September,  1896,  the  said  A.  B.  Smith  Symp 
Company  made,  executed,  and  delivered  to 
this  plaintiff  a  bill  of  sale  of  the  undivided 
two-fifths  of  said  crop  raised  upon  the  above- 
described  premises.  Said  bill  of  sale  was  In 
words  and  figures  following:  'Hastings.  Neb., 
Sept.  29,  '96.  For  value  received,  we  hereby 
sell  to  Jas.  M.  Lovell  the  undivided  two- 
fifths  of  crop  of  oats  and  corn  raised  on  80 
acres,  being  the  north  half  of  south-west 
quarter  of  Sec.  27,  Town.  6,  range  7,  CHay 
county,  Neb.  [Signed]  A.  B.  Smith  Symp  Co. 
By  A.  L.  Smith,  Sec.  Witness:  W.  E.  Rlggs." 
(4)  That  plaintiff  Immediately  notified  de- 
fendant of  said  bill  of  sale,  and  demanded  the 
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Raid  two-flfths  of  all  oats  and  corn  raised 
upon  said  premises.  (5)  That  all  of  said  two- 
fiftlis  portion  of  said  crop  bas  been  delivered 
to  plaintiff,  except  832  bushels  of  corn,  which 
defendant  refused,  and  still  refuses,  to  de- 
liver to  piaintitr,  though  often  requested  so 
to  do;  that  the  same  has  been  converted  to 
his  own  use;  and  that  said  832  bushels  of 
com  were  reasonably  worth  the  sum  of  $200, 
for  which  sum,  with  interest  thereon— the 
same  being  for  rental  of  said  land— at  the 
rate  of  7%  from  January  1,  1897,  and  costs 
expended  in  this  action,  plaintiff  prays  judg- 
ment." The  petition  in  the  district  court  Is 
in  part  as  follows:  "The  plaintiff  further 
shows  that,  in  pursuance  to  said  contract  or 
agreement  with  said  syrup  company,  the  said 
syrup  company  and  this  plaintiff  leased  said 
premises  to  this  defendant  on  or  about  Janu- 
ary 1,  1896,  for  the  crop  season  of  that  year, 
and  the  defendant  agreed  to  and  with  the 
said  A.  B.  Smith  Syrup  Company  and  this 
plaintiff  that,  to  consideration  of  the  leasing 
of  said  premises,  he  would  deliver  said  plain- 
tiff the  two-flfths  part  of  all  the  crop  of  any 
kind  or  nature  raised  upon  said  premises  dur- 
ing the  term  of  said  lease.  Plaintiff  further 
shows  that  said  defendants  occupied  said  land 
for  the  crop  season  of  1896,  and  delivered  a 
part  of  the  landlord's  share  to  this  plaintiff, 
agrreeably  to  the  terms  of  said  lease,  but,  in 
violation  of  the  agreements  made  by  and  be- 
tween the  A.  B.  Smith  Syrup  Company  and 
this  plaintiff  and  said  defendant,  said  de- 
fendant retained  832  bushels  of  said  com 
(that  Is,  of  the  landlord's  share  thereof),  and 
converted  the  same  to  his  own  use  and  ben- 
efit, which  com  was  of  the  reasonable  mar- 
ket value  of  $108,  and  the  A.  B.  Smith  Syrup 
Company  are  still  largely  Indebted  to  plain- 
tiff for  said  rent  in  excess  of  the  said  sum  of 
$108.  This  plaintiff  demanded  said  com  and 
said  money  from  the  defendant  who  wholly 
fails,  neglects,  and  refuses  to  comply  with 
the  terms  of  said  agreement,  in  consequence 
whereof  plaintiff  has  been  damaged  In  the 
sum  of  $108,  with  interest  at  the  rate  of  7% 
per  annum  from  January  1,  1897." 

It  will  be  seen  that  the  cause  of  action 
(1.  e.,  the  conversion  of  the  same  com  by 
Eppley)  Is  stated  in  these  pleadings.  The 
departure,  if  any,  Is  in  the  recitals  showing 
the  course  of  the  title  claimed  by  Lovell. 
These  recitals  were  not  essential  to  the  state- 
ment of  his  cause  of  action,  if  he  had  seen 
fit  to  plead  title  without  reciting  its  source. 
While  we  think  there  is  a  departure,  it  does 
not  change  the  cause  of  action,  or  affect  the 
jurisdiction  of  the  court,  or  furnish  ground 
for  dismissal.  Had  Eppley  attacked  the 
pleading  by  motion  to  strike,  or  pleaded 
estoppel  to  claim  a  different  source  of  title, 
the  question  presented  might  have  a  differ- 
ent aspect  The  motion  to  dismiss  for  want 
of  jurisdiction  was  properly  overruled,  and 
the  plea  of  want  of  jurisdiction  was  not  good. 
We  are  not  disposed  to  give  a  strained  con- 
stmctlon  to  the  motion,  because  Eppley's  de- 


fense of  title  in  himself  was,  under  the  Is- 
Btractlons,  made  as  available  under  one 
pleading  as  It  could  have  been  under  the  oih- 
er.  The  jury  was  Instructed:  "If  yon  aha)] 
find  from  the  evidence  in  this  case  tbat  the 
defendant  Eppley  leased  the  land  In  qnesttoc 
from  A.  B.  Smith  Syrup  Company,  and  tlia; 
at  the  time  of  making  said  lease  the  A.  B 
Smith  Syrup  Company  were  indebted  to  him 
in  the  sum  of  $106,  and  shall  further  firjd 
that  the  defendant  Eppley  was  to  pay  as 
rent  for  said  premises  two-flfths  of  the  cn^ 
thereof,  and  that  It  was  understood  an' 
agreed  between  the  defendant  Eppley  and 
the  A.  B.  Smith  Syrup  Company  that  out  <rf 
the  crop  raised  on  said  premises  the  defend- 
ant Eppley  should  retain  a  sufficient  amount 
of  the  landlord's  share  to  pay  the  defendant 
the  amount  owing  to  him  by  the  said  A.  B. 
Smith  Syrup  Company,  and  If  you  further 
find  that  the  defendant  has  not  retained  set 
more  than  sufficient  to  pay  said  debt,  then 
your  verdict  should  be  for  the  defendant' 
Lovell's  title  to  the  com,  except  as  It  was 
affected  by  Eppley's  right  to  retain  It  to  pay 
the  amount  due  him  from  the  aymp  company, 
is  not  questioned.  It  is  said  In  his  bri«f. 
"The  parties  were  claiming  title  to  the  prop- 
erty from  a  common  source,  and  the  question 
at  issue  was  as  to  the  prioritiea  of  their 
claims."  By  the  above  Inatruction  the  priori- 
ty was  given  to  Eppley,  if  his  title  existed 
as  claimed.  The  jury  could  easily  find  from 
the  evidence  that  it  did  not  exist,  and  did 
80  find  by  their  verdict. 

Another  assignment  is  that  the  court  erred 
In  admitting  a  certain  lease  in  evidence. 
There  was  a  dispute  between  Lovell  and 
Eppley  as  to  when  Eppley  first  learned  that 
Lovell  claimed  an  Interest  in  the  crop.  The 
lease  objected  to  was  presented  to  him  by 
Lovell,  and  he  refused  to  sign  it.  The  re- 
citals In  the  lease,  which  appear  to  have 
been  read  by  Eppley,  were  sufficient  to 
charge  him  with  notice  at  that  time  of  Lov- 
ell's claim  of  interest  in  the  rent  share  of  the 
crop.  This  tended  to  explain  the  conduct  of 
the  parties,  and  we  think  there  was  no  er- 
ror in  allowing  the  paper  to  be  read. 

It  Is  claimed  that  the  court  erred  in  ex- 
cluding from  the  evidence  the  bill  of  sale  rf- 
ferred  to  In  some  of  the  pleadings.  Ttierc 
was  no  error  In  this  regard,  for  the  bill 
of  sale  Is  set  up  In  Eppley's  answer,  and  it 
was  admitted  by  the  reply. 

The  assignments  of  error  are,  '^The  ver- 
dict is  contrary  to  law,"  and  "The  verdict 
is  not  sustained  by  sufficient  evidence."  The 
only  argument  in  support  of  these  assign- 
ments is  that  the  amount  of  the  verdict  is 
less  than  it  should  be  if  Lovell  was  entitled 
to  any  verdict.  It  is  said,  "The  defendant, 
in  his  answer,  admits  that  he  had  retained 
com  of  the  value  of  $108,  and  sought  to 
justify  the  retention  of  the  same."  The  vw- 
dlct  was  for  $100.  Eppley,  In  his  evidence, 
claims  that  he  agreed  with  the  syrup  com- 
pany to  allow  them  more  than  the  maitet 


Digitized  by  ^OOQIC 


Keb^ 


ABMITAGB  ▼.  KISTLEB. 


1029 


price  for  the  corn  retained  to  pay  their  debt 
of  $108  to  him,  and,  while  the  amount  ot 
com  retained  Is  not  in  dispute,  the  evidence 
as  to  Its  market  value  differed,  and  the  Jury 
ivere  jnstifled  In  finding  that  It  was  of  less 
value  than  $108,  under  the  evidence.  This 
disposes  of  the  case. 

We  find  no  error  In  the  record,  and  recom- 
mend that  the  Judgment  of  the  district  court 
be  affirmed. 

AliBEBT  and  BARNES,  CC.,  concur. 

PER  CtTRIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause.  It  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


JONES  V.  DAUL. 
[Supreme  Court  of  Nebraska.     Jan.  8,  1901.) 

APPKALABLB  ORDER. 

1.  When,  In  a  proceeding  to  establish  a  conn- 
:y  road,  the  county  board  merely  ascertains 
Jxe  amount  of  damages  to  be  inflicted  thereby 
ipon  a  given  tract  of  land,  but  expressly  de- 
clines to  determine  whether  the  claimant  is  the 
>'wner  of  the  lands,  or  entitled  to  them,  its  cr- 
ier is  not  final  or  appealable. 

Commissioners'  Opinion.  Department  No. 
L.  Error  to  District  Court,  Buffalo  County; 
SnlllTan  Judge. 

"Not  to  be  officially  reported." 

Claim  of  Rex  M.  Jones  against  John  Danl 
Tor  damages  occasioned  by  the  extension  of 
I  road.  From  a  Judgment  of  dismissal  in 
Jie  district  court  he  brings  error.    Affirmed. 

Ira  D.  Marston,  for  plalntUf  In  error. 
V.  P.  McDonald,  for  defendant  In  error. 

AMES,  C.  In  a  proceeding  to  establish  a 
;oanty  road,  the  plaintiff  in  error,  Jones,  filed 
I  claim  for  damages  occasioned  by  the  ex- 
:enslon  of  the  road  through  a  tract  of  land 
>f  which  he  claimed  to  be  tbe  owner.  The 
;ounty  board  took  the  matter  Into  consl^era- 
lon,  and  adopted  the  following  order,  re- 
>orted  to  It  by  Its  committee  of  the  whole 
>oard:  "The  committee  of  the  whole,  con- 
lidering  the  question  of  damages  arising  from 
aying  what  is  known  as  the  'John  Daul 
Xcad,'  would  submit  the  following  report: 
f  bat  we  find  the  amount  of  damage  accruing 
o  tbe  owner  of  lots  5,  6,  7,  and  8  of  section 
iTe  (5)  of  township  eight  (8),  range  eighteen 
18),  west  of  tbe  6th  P.  M.,  including  cost  of 
)ulldlng  one  mile  of  fence,  moving  one-half 
nlle  of  fence,  tbe  value  of  six  acres  of  land, 
tnd  all  other  damages  of  whatsoever  char- 
icter,  to  be  $450.00;  and  we  recommend  the 
illowance  of  damages  to  the  owner  of  said 
ands  in  said  amount,  and  that  Rex  M.  Jones, 
;laimant,  be  ordered  to  produce  evidence  of 
>wnershlp  of  said  lands  before  damages  shall 
je  paid."  Jones  appealed  to  the  district 
xtvrt,  but  suffered  dismissal  on  the  ground 


that  the  order  appealed  from  Is  not  final. 
From  the  Judgment  of  dismissal  he  prose- 
cutes error  to  this  court. 

The  order  did  not  deny  the  plaintiff  com- 
pensation, nor  did  It  award  him  any.  It 
merely  ascertained,  to  the  satisfaction  of  the 
board,  the  amount  of  damages  to  be  in- 
flicted upon  the  tract  of  land  in  question  by 
tbe  establishment  of  the  road,  but  It  express- 
ly declined  to  do  the  one  act  essential  to 
render  its  assessment  of  damages  effectual, 
and  the  order  was  therefore  not  final.  2  Cyc. 
588. 

It  is  recommended  that  the  Judgment  of 
tbe  district  court  be  affirmed. 

HASTINGS  and  OLDHABf.  CC.,  concur. 

PER  CURIAM.  Tbe  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  tbe  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  It  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


ARMITAGE  et  al.  v.  KISTLER. 
(Supreme  Court  of  Nebraska.     Jan.  6,  1904.) 

LEASE— BVIDBNCB-QUESTION  FOR  JURY. 

1.  Evidence  examined,  and  held  to  warrant 
the  submission  to  the  juty  of  the  issues  raised 
by  plaintiff's  petition  and  defendant's  answer, 
and  sufficient  to  uphold  tbe  Jury's  verdict  for 
plaintiff  thereon. 

Commissioners'  Opinion.  Department  No.  1. 
Error  to  District  Court,  Adams  County; 
Adams,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Fred  Kistler  against  James  H. 
Armltage  and  Benjamin  Armitage.  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

John  C.  Stevens,  for  plaintiffs  in  error.  Tib- 
bets  Bros.  &  Morey,  for  defendant  In  error. 

HASTINGS,  C.  Plaintiff  in  error  In  this 
case  raises  two  questions:  Is  there  evidence 
in  the  record  to  warrant  the  submission  to  the 
Jury  of  the  question  of  whether  or  not  the  de- 
fendant below,  the  plaintiff  here,  made  public 
proposition  to  lease  his  land  to  any  one  who 
would  farm  It  for  a  share  rent  of  one-fifth  for 
the  season  of  1901,  and  did  defendant  here, 
and  plaintiff  below,  accept  and  act  on  that 
proposition?  And,  second,  is  there  evidence 
to  support  the  Jury's  finding  in  tbe  affirmative? 

The  defendant  claims  that  there  is  no  evi- 
dence in  the  record  to  support  the  finding  In 
the  plaintiff's'  favor  as  to  tbe  renting  on  these 
terms,  and  this  because,  first,  there  is  no  proof 
of  any  such  proposition,  and,  second,  because, 
as  be  claims,  the  defendant's  evidence  as  to  an 
agreement,  later  in  the  season,  that  the  de- 
fendant should  have  one-third  of  the  corn 
which  he  was  to  husk  himself,  is  conclusive. 
After  reading  the  entire  evidence,  we  are  com- 
pelled to  say  that  there  seems  to  be  in  trie 
record  sufflclont  evidence  to  warrant  a  f 
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flndlng  that  Armltage.  late  in  the  spring  of 
1901,  told  the  witness  Lorenz  that  the  latter 
might  have  80  bushels  In  the  hundred  of  all 
the  corn  he  could  raise  on  the  portion  of  Ar- 
mitage's  farm  which  was  left  untiUed  by  Us 
tenant,  Hanson,  and  that  Armitage  requested 
Lorenz  to  speak  to  his  neighbors  and  ascertain 
if  some  of  them  would  not  tal^e  it  on  the  same 
terms;  that  this  proposition  came  through  a 
neighbor,  Monkeydick,  to  Kistler's  knowledge, 
and  that  be  acted  upon  It  and  raised  a  corn 
crop  of  seven  or  eight  hundred  bushels  on  the 
land,  and  when,  In  August,  Armitage  visited 
the  place  and  claimed  one-third,  Klstler  told 
him  no,  that  he  was  to  have  only  one-flftb  as 
rent:  that  there  was  some  dispute,  and  Ar- 
mitage Anally  left,  saying  that  he  would  husk 
bis  one-third;  that,  some  time  in  October,  Ajv 
mitage  came  with  teams  and  men  and  gather- 
ed what  they  measured  off  as  one-third— 245 
bushels— and  marketed  It.  It  is  true  that  Ar- 
mitage testifies  that  his  proi>osltlon  of  one- 
fifth  was  addressed  only  to  Lorenz,  and  was 
conditioned  upon  the  latter's  sowing  the  land 
to  rye  in  the  fall  among  the  cornstalks;  and 
be  also  swears  that  he  did  not  authorize  Lor- 
enz in  any  way  to  publish  such  a  proposition, 
even  at  that  It  is  also  true  that  he  testifies 
to  an  amicable  arrangement  in  August  with 
Klstler  that  he  was  to  have  one-third  of  the 
com,  and  husk  it  himself.  All  of  this,  how- 
ever, raises  only  a  conflict  in  the  testimony, 
and  we  are  constrained  to  think  that  the  trial 
court  was  right  In  submitting  to  the  Jury  the 
question  as  to  what  Armltage's  talk  to  Lorenz 
was,  and  that  the  Jury's  conclusion  upon  the 
confilctlDg  evidence  of  Lorenz  and  Armitage 
as  to  the  talk  in  the  spring,  and  of  Armitage 
and  Klstler  as  to  the  arrangements  In  Au- 
gust, must  be  held  to  be  final. 

It  is  recommended  that  the  Judgment  of  the 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


XEW   OMAHA    THOMPSON-HOUSTON 

ELECTRIC  LIGHT  CO.  v. 

ROMBOLD. 

(Supreme  Court  of  Nebraska.     Jan.  6,  1901.) 

INJURY  TO  BMPLOTfi— SAFE  PLACE  TO  WORK— 
DEFECTIVE    WIRES— INSTRUCTIONS. 

1.  Ordioarily,  in  providing  his  employes  with 
a  place  to  work,  or  tools  and  appliuncjes  with 
which  to  work,  an  employer  is  bound  to  exer- 
cise reasonable  care  to  insure  the  safety  of 
such  employes. 

2.  The  foregoing  duty  is  a  continuing  one, 
and  the  employer  la  also  boupd  to  keep  such 
place,  tools,  and  appliances  in  a  reasonably 
safe  condition,  and  to  make  seasonable  inspec- 
tion with  that  end  in  view. 


3.  But  where,  from  the  natui-e  of  the  wurl. 
the  contract  of  employment,  or  other  facts  and 
circumstances,  the  duty  to  make  inspection  and 
discover  defects  devolves  upon  the  empioj^ 
the  employer  Is  not  liable  for  an  injorr  result- 
ing to  such  employe  from  a  defect  which  tb* 
latter,  by  reasonable  inspection,  woold  hsT* 
discovered. 

4.  An  instruction  which,  in  effect,  directs  a 
finding  on  an  issue  upon  which  the  evidence  Is 
conllicting,  is  erroneous. 

(Syllabus  by  the  Court.) 

CommissIonerB' Opinion.    Department  No.2. 

On  rehearing.    Reversed. 

For  former  opinion,  see  93  N.  W.  96& 

ALBERT,  O.  This  case  Is  before  as  on  re- 
hearing. The  former  opinion  Is  reported  hi 
93  N.  W.  960,  and  contains  a  statement  of  the 
issues  and  of  the  questions  presented  for 
review.  By  reference  to  that  opinion  it  will 
be  seen  that  the  defendant  Is  a  corporation, 
and  maintains  a  system  of  wires  for  the 
purpose  of  carrying  electricity  for  lighting 
and  other  purposes;  that  the  action  is  far 
damages  for  personal  injuries  sustained  bj 
the  plaintifC  while  in  the  employ  of  the  de- 
fendant, and  in  the  course  of  his  employment 
as  a  lineman;  that  the  injuries  were  occa- 
sioned by  bis  coming  In  contact  with  tbe  ends 
of  spliced  wires,  which  ends,  it  Is  alleged, 
were  not  insulated.  Negligence  Is  the  gist 
of  the  action,  and  the  negligence  upon  which 
the  plaintiff  bases  his  right  to  recovery  is  tbe 
omission  of  the  defendant  to  insulate  tbe  ends 
of  the  wires  with  which  he  came  In  contacL 
We  are  satisfied  with  tbe  conclosion  reach- 
ed in  the  former  opinion  upon  every  ques- 
tion, save  that  relating  to  the  elgbth  pan- 
graph  of  tbe  charge  to  the  Jury,  which  Is  as 
follows:  "It  was  the  duty  of  the  defendant 
company  to  exercise  ordinary  and  reasonable 
care  to  render  it  safe  for  the  plaintiff  to  work 
on  its  poles  and  among  electric  light  wires. 
If  such  a  degree  of  care  and  caution  required 
such  wires  to  be  insulated,  then  it  was  negli- 
gence in  the  defendant  to  permit  said  wires, 
or  a  wire  or  part  of  a  wire,  to  be  without 
proper  insulation,  and  thereby  subject  its 
linemen  to  risk  of  injury;  and  If,  by  reason 
of  a  want  of  such  insulation,  a  llnemnn. 
without  fault  on  his  part,  suffers  injnrics. 
then  the  negligence  of  the  company  would 
be  actionable,  and  the  injured  lineman  couM 
recover  proper  damages."  It  Is  undoubtedly 
a  general  rule  of  law  that  the  employer  is 
bound  to  exercise  reasonable  care  not  to  ex- 
pose his  employes  to  unreasonable  or  extnot- 
dinary  danger  by  putting  them  to  work  in 
dangerous  places  or  with  dangerous  tools  and 
appliances.  2  Thompson  on  Negligence,  972: 
Wood's  Law  of  Master  and  Servant,  {  198. 
This  rule  not  only  makes  it  tbe  duty  of  the 
employer  to  provide  suitable  tools  and  appli- 
ances in  the  first  Instance,  but  also  to  nse  all 
reasonable  care  in  keeping  them  safe  and 
serviceable,  and  to  make  seasonable  inspec- 
tion of  the  condition  thereof  with  that  end 
;  in  view.  Union  Stock  Tarda  v.  Goodwin.  57 
i  Neb.  138,  77  N.  W.  357;    Brann  v.  Chicago, 
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(tc,  R.  B.  Co.,  53  Iowa,  595,  6  N.  W.  5,  36 
^m.  Rep.  243;  Ford  v.  Fltchburg  R.  Co.,  110 
klass.  241,  14  Am.  Rep.  598;  Shanny  v. 
Androscoggin  Mills,  66  Me.  420;  Solomon  R. 
*.  Co.  V.  Jones,  30  Kan.  001,  2  Pac.  657; 
!7b{cago,  etc.,  R.  R.  Co.  t.  Jackson,  55  111. 
192,  8  Am.  Rep.  661.  The  foregoing  rule  Is 
subject  to  many  qualifications  and  excep- 
lons,  one  of  wblcb  is  tbat,  where  from  the 
lature  of  the  work,  the  contract  of  employ- 
nent,  or  other  facts  and  circumstances.  It  Is 
:be  duty  of  the  employe  to  make  inspection 
md  discover  defects  In  the  tools  or  appli- 
inces  furnished  him,  the  employer  Is  not  lia- 
3le  for  an  Injury  resulting  to  such  employfi 
from  a  defect  which  the  latter,  by  reasonable 
xispectlon,  could  have  discovered.  McGorty 
V.  S.,  etc.,  Tel.  Co.,  69  Conn.  635,  38  Atl.  359, 
51  Am.  St.  Rep.  62;  20  Am.  &  Eng.  Encyc. 
Law  (2d  Ed.)  142,  and  cases  cited.  In  other 
words,  imder  such  circumstances.  It  Is  no  lon- 
ger the  duty  of  the  employer  to  protect  the 
pinployd  against  such  defects,  but  of  the 
latter  to  protect  himself. 

One  of  the  theories  of  the  defense  In  this 
case,  abundantly  supported  by  the  evidence. 
Is  that  It  was  a  part  of  the  duty  of  the  plain- 
tiff as  a  lineman,  from  the  nature  of  his  work, 
his  contract  of  employment,  and  the  facta 
and  circumstances  In  the  case,  to  Inspect  the 
wires,  among  which  he  worked,  for  defects 
and  Imperfections,  Including  such  defects  as 
those  alleged  to  have  caused  the  Injury  In 
Question;  that  a  reasonable  Inspection  would 
have  disclosed  such  defects;  and  that  he  fail- 
ed to  make  such  inspection.  In  other  words, 
one  of  the  issues  of  fact  in  the  case  is  wheth- 
er It  was  the  duty  of  the  defendant  to  pro- 
tect the  plaintiff  from  the  defects  In  question, 
or  whether  that  duty  devolved  upon  the  lat- 
ter himself.  The  instruction  referred  to  is  to 
the  effect  that  such  duty  devolved  upon  the 
defendant,  and  amounted  to  the  direction  of 
n  finding  against  the  defendant  on  that  issue. 
That,  in  view  of  the  evidence,  which,  to  say 
the  least.  Is  sufliclent  to  entitle  the  defend- 
ant to  the  submission  of  that  Issue  to  the 
jury.  Is  erroneous.  We  have  not  overlooked 
the  qualification  In  the  instruction  that  the 
injury  must  have  been  without  fault  on 
the  part  of  the  plaintiff.  But  it  is  obvious, 
we  think,  that  this  was  not  intended  to 
qualify  or  limit  the  duty  imposed  upon  the 
clefendant  by  the  first  sentence,  but  rather 
to  cover  the  theory  of  contributory  negligence. 
As  thus  qualified,  the  instruction  still  as- 
sumes that  the  duty  devolved  upon  the  de- 
fendant which  was  one  of  the  questions  for 
the  jury. 

We  have  examined  the  other  instructions 
in  this  case,  especially  those  relating  to  con- 
tributory negligence  and  the  assumption  of 
risks  by  an  employe,  and  find  nothing  that 
would  warrant  us  In  holding  that  the  error 
hereinbefore  pointed  out  is  cured  by  any  other 
portion  of  the  charge.  The  plaintiff  contends, 
however,  that  the  defects  in  question  were  in 
the  original   construction   of   the   line,   and 


were  not  such  as  the  plaintiff  could  be  ex- 
pected to  look  for  or  discover.  But  the  evi- 
dence is  amply  sufScient  to  sustain  a  finding 
that  it  was  the  duty  of  the  linemen  to  look 
for  and  discover,  not  only  defects  which  arose 
from  accident  or  wear  or  tear,  but  defects 
of  every  character,  including  those  in  the 
original  construction.  Hence,  whether  the 
defects  which  caused  the  Injury  were  In  the 
original  construction,  or  originated  afterward, 
is  immaterial  for  present  purposes. 

It  Is  recommended  that  the  former  Judg- 
ment of  this  court  be  vacated,  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 

BARNES  and  GLANVILLE,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  former  judgment  of 
this  court  is  vacated,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  accordinx  to 
law. 


MOSS  T.  MARKS  et  at. 

(Supreme  Coart  of  Nebraska.     Jan.  6,   1904.) 

ELECTION    OP    REMEDIES— CONVERSION— RB- 
PLBVIN. 

1.  One  who  by  action  pursues  one  remedy 
without  being  chargeable  with  notice  of  facts 
entitling  him  to  a  different  one  is  not  thereby 
estopped  to  pursue  the  latter  upon  diacovery 
of  such  facts,  if  he  then  discontinues  bis  ac- 
tion for  the  former. 

2.  An  action  for  the  conversion  of  chattels 
and  one  for  the  possession  thereof  are  not  in- 
consistent remedies,  and  one  who  has  sued  fot 
conversion  may  dismiss  such  action,  and  re- 
cover in  replevm  if  his  right  is  otherwise  good. 

(Syllabus  by  the  Court), 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court  Jefferson  Coun- 
ty;   Letton,  Judge. 

Action  by  David  !•.  Marks  and  others 
against  W.  L.  Moss.  Judgment  for  plaintiffB, 
and  Moss  brings  error.    Affirmed. 

W.  J.  Moss,  for  plaintiff  in  error.  John 
Heasty  and  0.  H.  Denney,  for  defendants  in 
error. 

GLANVILLE,  C.  The  plaintiff  In  error 
was  by  the  district  court  of  Jefferson  county 
allowed  to  intervene  as  defendant  In  a  re- 
plevin action  for  the  purpose  of  protecting 
his  so-called  attorney's  Hen  upon  the  replev- 
ied property  for  the  value  of  services  ren- 
dered to  tlie  original  defendants  in  the  ac- 
tion, who  had  attempted  to  dismiss  their 
appeal  to  that  court  from  a  judgment  against 
them  in  county  court,  and  absconded.  The 
plaintiff  had  Judgment  and  the  intervener 
brings  error.  A  full  history  of  the  case 
would  be  somewhat  tedious,  and  will  be  omit- 
ted, because,  in  the  view  we  take,  which  is 

T  1.  See  laectlon  ot  RamediM,  ToL  U,  C 
H  13,  14. 
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the  same  as  tbat  taken  by  the  plaintiff  In 
error,  he  cannot  prevail  unless  he  Is  correct 
In  his  lnterpretatl<»  of  the  law  applied  to 
a  few  simple  facts.  The  defendant  in  error 
commenced  an  action  against  the  same  par- 
ties who  were  the  original  defendants  In  the 
replevin  case  upon  a  claim  for  damages  for 
the  wrongful  conversion  of  a  buggy.  After- 
wards it  was  found  tbat  the  buggy  In  ques- 
tion was  within  reach  of  process,  and  the 
action  for  conversion  was  dismissed,  and  tbla 
action  for  the  recovery  of  the  buggy  com- 
menced. The  plaintiff  In  error's  contention 
is  that  the  bringing  of  the  first  suit  was  such 
an  election  of  remedies  as  estops  the  de- 
fendant in  error  to  claim  title  to  the  buggy, 
and  this  is  his  only  claim  and  reliance.  If 
he  Is  not  right  In  this,  he  cannot  prevail  In 
this  action,  and  In  fact  does  not  expect  to 
prevail.  He  says  In  bis  brief:  "It  became 
necessary  to  rely  upon  the  rights  which  are 
his  by  operation  of  law.  These  rights  arise 
from  the  law  of  election  of  remedies."  We 
think  bis  contention  as  to  the  law  governing 
the  case  Is  wrong,  and  It  will  therefore  be 
unnecessary  for  us  to  discuss  other  questions 
argued  at  some  length  in  his  brief,  touching 
his  right  to  such  a  Hen  as  he  claims,  and  his 
right  to  Intervene.  Many  citations  of  au- 
thorities are  contained  In  the  brief  to  sup- 
port the  proposition  that,  "after  bringing  as- 
sumpsit lot  the  purchase  price  of  chattels, 
the  plaintiff  cannot  bring  replevin  for  the 
same  chattels,  though  the  action  In  assumpsit 
has  been  voluntarily  discontinued."  It 
should  be  apparent  that  this  proposition, 
however  firmly  established  in  law,  has  no 
application  to  this  case,  because  the  defend- 
ant in  error  did  not  bring  assumpsit.  The 
following  proposition  Is  also  stated,  with  ci- 
tation of  authorities  in  support  thereof:  "At 
law.  In  many  cases,  If  the  property  be  tor- 
tlously  taken  or  converted,  the  tort  feasor 
may  be  sued  In  trespass  or  trover,  or  the  In- 
lured  party  may  waive  the  tort  and  sue  in  as- 
sumpsit. In  the  latter  case  the  same  results 
follow  as  if  there  has  been  an  implied  con- 
tract" In  this  case  the  defendant  In  error 
did  not  waive  the  tort,  but  sued  for  conver- 
sion; and  if  he  was  not  thereby  precluded 
from  dismissing  such  action,  and  retaking 
his  property  when  discovered  within  reach 
of  process  of  law,  the  plaintiff  in  error  must 
fail.  In  Locke  t.  Shreck,  S4  Neb.  472,  74 
N.  W.  970,  it  Is  expressly  held  that,  to  main- 
tain an  action  for  conversion  of  chattels,  a 
party  must  have  actual  possession  of  the 
property,  or  the  right  of  immediate  posses- 
sion. In  Deprlest  v.  McKinstry,  38  Neb.  194, 
56  N.  W.  806,  this  court  expressly  held  that 
an  action  of  replevin  will  not  lie  against 
one  who  at  the  time  the  action  was  Institut- 
ed was  neither  in  the  actual  nor  constructive 
possession  or  control  of  the  property,  unless 
he  has  concealed,  removed,  or  disposed  of  the 
same  for  the  purpose  of  avoiding  the  writ; 
and  in  Peterson  v.  Lodwlck,  44  Neb.  771, 
62  N.  W.  1100,  it  iB  said:   "The  facts  neces- 


sary to  be  established  to  < 
replevin  to  recover  must 
existed  at  the  time  the  a< 
ced." 

In  the  case  before  as  tl 
ror,  at  the  time  the  actic 
to  recover  for  the  convex 
did  not  know  that  the  on 
a  right  of  action  in  repl 
necessary  to  sustain  his  a 
(that  is,  possession  of  th< 
fendant)  then  existed.  Ai 
right  to  immediate  possesi 
must  exist  to  support  hli 
sion  as  fully  as  is  reqnl 
plevin.  There  was  then 
sue  the  action  in  conversl 
of  his  right  to  the  actloi 
even  if  the  remedies  we 
was  not  estopped  to  brin 
he  dismissed  the  other  a( 
discovered  he  had  the  rlgt 

Again,  as  a  wrongful 
property  by  the  defendai 
an  act  of  conversion,  1 
sistency  between  the  ren 
and  the  remedy  in  replevli 
ren,  2  Neb.  241,  it  is  h( 
of  chattels,  with  claim 
the  owner,  is  evidence 
succeed  in  replevin,  the 
would  not  be  required  tc 
which  he  must  rely  upoi 
conversion;  nor,  to  succ 
would  he  be  required  to 
which  he  must  rely  upoi 
defendant  in  error  had  a 
to  his  action  In  replevin 
not  commenced  and  disa 
tion,  because  he  had  don 
him  of  his  title  to  the  bug 
fact  inconsistent  with  1 
title.  Indeed,  it  has  bei 
that  judgment  for  plain 
trover,  without  satisfact 
the  title  of  the  property 
fendant.  Lovejoy  t.  Mu 
L.  Ed.  129;  Elliott  t.  1 
180;  Bell  V.  Perry,  43  1 
said  to  be  the  accepted  dc 
try.  Cooley  on  Torts,  458 
has  elected  to  waive  the 
an  Implied  contract  to  pt 
the  rule  Is  different.  In 
p.  370,  it  is  said,  speakli 
such  cases:  "As  the  tbeoi 
of  title  to  the  converted 
owner  to  the  wrongdoer 
the  opposite  of  the  theoi 
predicated  the  remedies 
and  replevin,  which  Is  th« 
in  the  injured  party."  T 
edies  are  assumpsit,  on 
trespass,  trover,  and  repl 
and  these  latter  are  conci 
wrongdoer  still  has  the 
allow  replevin.  The  only 
plaintiff  in  error  bases  hi 
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a  reTersal  Is  wrong,  and  It  appears  tbat  tbe 
Judgment  of  the  district  court  Is  the  only  one 
Justified  by  the  record. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AI3BRT  and  BABNBS,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


DARTMOUTH   SAV.  BANK  T.  FOLEY 

et  al. 

(Supreme  Court  of  Xebraska.     Jan.  6,  1004.) 

FORECLOSURE  SALE— OBJECTIONS. 
1.  Complaints  as  to  a  former  order  of  sale, 
which  is  not  claimed  to  have  discharged  the 
decree,  nor  to  have  released  it,  are  not  avail- 
able as  objections  to  the  last  sale. 

Commissioners'  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Douglas 
County;  Read,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  Dartmouth  Savings  Bank 
against  Timothy  Foley  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
AtHrmed. 

Geo.  B.  Turklngtou,  for  appellants.  J.  J. 
O'Connor,  for  appellee. 

HASTINGS.  C.  This  is  an  appeal  from  an 
order  of  confirmation.  On  May  27,  1002,  a 
pluries  order  of  sale  was  issued  out  of  the 
Douglas  county  district  court  The  proper^ 
ty  was  appraised  at  $3,500.  It  consisted  of 
the  west  48  feet  of  the  east  62  feet  of  lot  1 
in  block  11,  Kountze's  Third  Addition  to  the 
city  of  Omaha.  On  July  3d  a  paper  was  filed 
which  is  headed,  "Objections  to  Appraisal," 
but  which  complains  of  the  order  of  sale,  as 
being  issued  without  Jurisdiction,  in  viola- 
tion of  the  decree,  after  satisfaction  of  the 
decree  of  a  former  sale,  and  after  the  value 
of  the  remaining  property  had  been  destroy- 
ed by  a  sale  of  a  part,  and  because  the  prop- 
erty remaining  is  appraised  too  low. 

Tbe  objections  to  the  appraisal  and  order 
of  sale  are  based  upon  complaints  as  to  some 
former  order  of  sale.  This  sale  is  not  In  the 
record,  and.  If  It  were,  it  Is  impossible  to  see 
bow  any  irregularities  in  a  former  sale  can 
Impair  the  validity  of  this  one.  There  is  no 
showing  that  the  decree  was  ever  satisfied, 
nor  that  the  property  here  in  question  was 
ever  applied  upon  it  However  wrong  the 
proceedings  by  which  the  rear  portion  of 
the  property  was  applied  upon  the  decree,  it 
would  seem  that  the  time  to  object  to  them 
was  when  those  proceedings  were  confirmed. 
As  they  are  not  claimed  to  have  discharged 
the  decree,  or  released  tliis  property  from  it 
they  are  not  available  as  objections  to  these 
proceedings. 

It  is  recommended  that  tbe  decree  of  tbe 
confirmation  of  the  sale  be  affirmed. 

AMES  and  OLDHAM,  OC.,  concur. 


PER  CURIAM.  Tbe  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  tbe  adoption  of  the  recom- 
mendations made  will  result  in  a  right  de- 
cision of  tbe  cause,  it  is  ordered  tbat  the 
Judgment  of  the  district  court  be  affirmed. 


LUSE  V.  RIGGS  et  aL 
(Supreme  Court  of  Nebraska.     Jan.  6,  1004.) 

rRAUDULENT  CONVBYANOE— BURDEN  OF 
PROOF— CORPORATION— VALIDITY. 

1.  Where  a  conveyance  of  real  estate  Is  pre- 
sumptively frandnlent  the  burden  is  on  those 
dalminf  under  such  conveyances  to  show  the 
bona  fides  of  the  transaction.  In  such  case, 
when  the  grantee  attempts  to  show  payment 
of  a  consideration  for  the  conveyance,  be  must 
also  show  tbat  the  money  used  was  his  own. 

2.  Where  a  collection  of  persons  claim  to 
have  organized  themselves  into  a  corporation, 
the  Invalidity  of  their  organization  may  be 
shown,  even  when  Questioned  collaterally,  bx 
evidence  that  no  articles  of  incwrporatioD  were 
filed  as  required  by  statute. 

(Syllabus  by  the  Court) 

(^mmlssioners'  Opinion.  Department  No. 
3.  Appeal  from  District  Court,  Olay  County; 
Stubbs,  Judge. 

Action  by  Hiram  A.  Lusk  against  Zacba- 
rlah  H.  Rlggs  and  others.  Judgment  for  de- 
fendants, and  plalntur  appeals.    Reversed. 

J.  L.  Epperson  &  Sons,  for  appellant  T. 
H.  Matters,  for  appellees. 

DUFFI£},  C.  On  a  former  appeal  tbe  case 
was  reversed  and  remanded,  .with  directions 
to  tbe  district  court  to  try  the  Issue  made  re- 
lating to  tbe  bona  fide  character  of  tbe  con- 
veyance of  the  W.  %  of  the  N.  W.  %  of  sec- 
tion 33,  township  5  N.,  of  range  7  W.  of  tbe 
sixth  P.  M.;  it  being  alleged  in  the  petition 
tbat  a  conveyance  of  said  land  to  the  defend- 
ant Edward  R.  Comellson  was  fraudulent  as 
to  creditors.  The  former  opinion  contains  a 
full  statement  of  the  facta.  See  01  N.  W. 
248. 

On  tbe  second  trial  it  was  shown  that  the 
land  In  controversy  was  conveyed  by  W.  T. 
Cornellson  and  wife  to  the  Fairfield  Grocer 
Company  June  4, 1898,  and  that  on  December 
14,  1898,  the  Fairfield  Grocer  Company,  by 
W.  T.  Cornellson,  manager,  conveyed  the 
land  to  Edward  R.  Comellson.  It  further  ap- 
pears tbat  on  the  date  of  said  conveyance  Ed- 
ward R.  Comellson  executed  his  note  for 
$800,  tbe  alleged  consideration  for  said  con- 
veyance to  the  Fairfield  Grocer  Company, 
which  note,  with  10  per  cent  interest  there- 
on, was  payable  30  days  after  date;  and 
about  January  18, 1899,  a  draft  for  $S00,  said 
to  have  been  purchased  by  R.  W.  Cornellson 
&  Co.,  was  drawn  by  the  Morrill  &  James 
Bank,  of  Hiawatha,  Kan.,  In  favor  of  E.  R. 
Comellson,  and  by  him  indorsed  to  W.  T. 
<3omelIson,  and  forwarded  to  Fairfield,  Neb., 
in  payment  of  this  note.  This  draft  was  in- 
dorsed over  to  the  Fairfield  Grocer  Company 
by  W.  T,  Comellson,  and  by  said  c 
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deposited  to  Its  account  in  the  Citizens'  Bank 
of  Fairfield,  Neb.,  and  the  proceeds  thereof 
used  in  payment  of  accounts  due  to  its  cred- 
itors. Upon  this  showing  the  district  court 
dismissed  the  petition  of  the  plaintiff,  who 
has  taken  a  second  appeal. 

On  the  former  hearing  It  was  held  that  the 
conveyance  of  this  land  to  the  Fairfield  Gro- 
cer Company,  and  by  that  company  to  Ed- 
ward R.  Comellson,  was  presumptively 
fraudulent,  and  that  the  burden  was  uiwn 
the  defendants  to  show  the  bona  fides  of  the 
transactions.  We  do  not  think  that  this  has 
been  done.  It  Is  true  that  Edward  R.  Cor- 
nelisoD,  the  present  holder  of  the  legal  title, 
executed  his  note  for  $800  In  payment  of  this 
land.  It  Is  further  true  that  a  draft  payable 
to  the  order  of  Edward  R.  Comellson  was 
sent  to  W.  T.  Comellson  In  payment  of  this 
note.  Whose  money  purchased  the  draft. 
Is  not  sho|wn.  The  written  application  for 
the  draft  is  signed  by  R.  W.  Comellson  St 
Co.,  and  the  bank  undoubtedly  charged  the 
amount  of  the  draft  to  the  account  of  that 
company,  but  there  Is  no  evidence  whatever 
to  show  that  the  money  with  which  the  draft 
was  purchased  had  not  in  fact  been  furnished 
by  W.  T.  Comellson  or  the  Fairfield  Grocer 
Company,  or,  if  purchased  with  the  money 
of  R.  W.  Comellson  &  Co.,  that  they  had  not 
been  reimbursed  for  the  amount.  The  note 
tn  payment  of  which  the  draft  was  sent  drew 
interest  at  10  per  cent  per  annum,  and  no  at- 
tempt is  made  to  show  that  interest  due  upon 
the  note  was  paid.  The  vice  president  of  the 
Morrill  &  James  Bank,  of  Hiawatha,  testified 
that  shortly  after  this  transaction,  and  on 
March  12,  1900,  W.  T.  Comellson  deposited 
in  that  bank  the  sum  of  $1,800;  and  this,  to- 
gether with  the  fact  that  but  three  days  prior 
to  this  deposit  he  bad  received  his  discharge 
In  bankruptcy,  is  a  circumstance  giving  rise 
to  the  suspicion  that  he  might  have  had  mon- 
ey In  that  bank  In  the  name  of  his  father,  or 
a  firm  with  which  bis  father  was  connected, 
prior  to  that  date,  and  was  the  party  who  in 
fact  furnished  the  money  for  the  purchase  of 
the  draft  Another  suspicious  circumstance 
Is  the  fact  that  Edward  R.  Cornclison,  al- 
though summoned  to  give  his  deposition  at 
the  same  time  that  the  deposition  of  the  vice 
president  of  the  Morrill  &  James  Bank,  of 
Hiawatha,  was  taken,  gave  notice  by  bis  at- 
torney that  he  refused  to  appear  and  testify 
In  obedience  to  the  subpoena  served  upon 
him.  It  has  long  been  a  rule  In  this  state 
that  when  transfers  like  these  to  question 
have  been  made  between  near  relatives,  the 
burden  is  on  the  defendants  to  show  a  suf- 
ficient consideration  and  good  faith  in  the 
transaction.  Bank  v.  Chapman,  50  Neb.  484, 
70  N.  W.  39;  Plummer  v.  Rummel.  26  Nob. 
142,  42  N.  W.  336:  Knndson  v.  Parker  (Neb.) 
»1  N.  W.  850;  Bartlett  v.  Cheesbrougb,  23 
Neb.  767,  37  N.  W.  C52.  That  a  note  was  giv- 
en by  Edward  R.  Comellson  in  consideration 
of  the  conveyance  to  him,  and  that  said  note 
was  taken  up  by  a  draft  drawn  to  Edward  R. 


Comellson,  is  plain  enough,  but  the  mat^risl 
and  important  question,  who  furnished  tb-^ 
money  that  purctiased  the  draft?  is  a  qn*^ 
tion  upon  which  the  record  is  enttrely  lilect. 
The  burden  being  upon  the  def  mdants,  tt  wat 
Incumbent  upon  them  to  show  that  the  ko'- 
ey  received  for  the  purchase  of  this  land  wat 
the  money  of  ESdward  R.  Comellson,  acd 
upon  this  point  there  was  an  entire  faDmv 
One  other  question  needs  consideratkn:. 
Appellant  insists  that  the  Fairfield  Grocer 
Company  was  not  legally  incorporated  aad 
authorized  to  transact  business,  for  the  rea- 
son that  its  articles  of  incorporatioD  were 
never  filed  in  the  office  of  the  Secretary  ci 
State.  Section  1829,  c.  16,  Comp.  St  iw:. 
provides,  among  other  matters,  that  "every 
corporation,  prevlons  to  the  commencemfst 
of  any  business,  except  its  own  organlzatioa. 
when  the  same  is  not  formed  by  legisladve 
enactment  must  adopt  articles  of  lncori)oia- 
tion  and  have  them  filed  in  the  office  of  ti>e 
Secretary  of  State  and  recorded  In  a  bo'k 
kept  for  that  purpose,  and  domestic  corpora- 
tions must  also  file  with  the  county  clerfc  of 
the  county  where  their  headquarters  are  k>- 
cated.  •  •  •"  It  Is  Insisted  that  there  it 
no  evidence  that  the  articles  were  not  duly 
filed  with  the  Secretary  of  State,  and  that  a 
certificate  from  the  Secretary  to  the  effect 
that  no  articles  of  the  kind  were  on  file  tn 
his  office  is  not  competent  evidence  of  that 
fact  This  we  must  concede,  but  the  ar- 
ticles themselves  were  introdnced  In  evi- 
dence; and,  while  they  show  a  filing  In  tite 
office  of  the  county  clerk,  they  do  not  bear 
a  certificate  of  the  Secretary  of  State  to  the 
effect  that  they  were  filed  in  bis  office.  It  Is 
well  known  that  the  Secretary  of  State  files 
and  retains  the  orlg^ai  articles,  and.  when 
occasion  requires,  furnishes  the  company,  or 
other  parties  who  may  desire,  with  certifled 
copies  thereof.  This  proceeding  relating  to 
the  conduct  of  a  public  office  Is  a  matter 
which  needs  no  proof,  as  the  wording  of  the 
statute  requires  that  method  to  be  adopted. 
The  fact  then,  that  the  articles  offered  in 
evidence  fail  to  show  that  they  had  been  filed 
in  the  office  of  .the  Secretary  of  State.  Is  evi- 
dence conclusive  that  no  filing  bad  bees 
made  there.  Until  such  filing  was  had.  the 
company,  under  the  terms  of  onr  statote. 
was  not  authorized  to  transact  bosiness. 
Thompson,  In  his  commentaries  on  the  Law 
of  Corporations,  i  219,  says:  'It  baa  been 
already  seen  that  a  number  of  indlvidnals.  br 
the  mere  act  of  uniting  and  calling  them- 
selves a  corporation,  cannot  constitute  them- 
selves such,  but  that  a  corporation  can  onl.v 
be  created  by  the  sovereign  power.  Tt  wT! 
hereafter  be  pointed  out  that  the  prlneip> 
which  validates  irregularities  In  the  organt 
cation  of  corporations  when  their  corporate 
existence  la  questioned  In  collateral  proceed- 
ings applies  only  in  cases  where  the  corpora- 
tion might  have  existed.  If  we  attend  to 
these  principles,  we  shall  see  that  a  corpora- 
tion cannot  be  deemed  to  exist  even  de  facto, 
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\-here  the  adycntiircrs  never  had  any  charter 
it  all.      •     •    •    It  must  follow  from  a  con- 
ilcleratloii   of  these  premises  that,  where  a 
^ollectloii  of  persons  claim  to  have  organized 
ihemselves  Into  a  corporation  under  a  gen- 
3ral   la*^,   their  claim  will  not  be  good,  even 
when    questioned  collaterally,  provided  they 
ale  no  articles  of  association  at  all;  and  such 
is  the  adjudged  law."     In  Abbott  v.  Omaha 
Smelting    &  Refining  Company,  4  Neb.   416, 
It  was  tteld  that,  until  articles  were  filed  as 
required    by  statute,  a  corporation  de  facto 
did  not   exist;    and  this  ruling  was  followed 
in  Capps  V.  Hnstings  Prospecting  Co.,  40  Neb. 
470,  58  N.  W.  956,  24  L.  R.  A.  259,  42  Am.  St 
Rep.  677.    And  the  rule  Is  firmly  established 
Id  this  state  that  a  corporation  has  no  legal 
existence  until  the  statute  has  been  complied 
vrltb   In    filing  with  the  proper  officers  th°e 
articles   of  Incorporation.     We  think,  there- 
fore, that  the  Fairfield  Grocer  Company  nev- 
er had  any  legal  existence  and  that  such  fact 
may  be  shown  In  any  controversy  where  the 
matter  is  brought  In  question. 

We  recommend  that  the  judgnnent  of  the 
district  court  be  reversed,  and  the  case  re- 
manded for  another  trial. 

KIRKPATRICK  and  LETTON,  CO.,  con- 
cur. 

PIER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  case  re- 
manded for  another  trial. 


HARTB  V.  WEDGE  et  al. 
(Supreme  Court  of  Nebraska.     Jan.  6,  1904.) 
FORECL.OSURE    SALB-VALIDITY— APPRAISAL.. 
1.  Judgment  of  the  district  court  confirming 
the  sale  examined  and  approved. 

Commissioners'  Opinion.  Department  No.  1, 
Appeal  from  District  Court,  Douglas  County; 
Jessen,  Judge. 

"Not  to  be  officially  reported." 

Action  by  John  H.  Harte  against  Margaret 
Wedge  and  William  Wedge.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Kennedy  &  Learned,  for  appellants.  O.  W. 
De  lamatre,  for  appellee. 

OLDHAM,  C.  This  is  an  appeal  from  an 
order  of  confirmation  of  a  sale  In  a  foreclosure 
proceeding.  The  only  objection  seriously  urg- 
ed against  the  regularity  of  the  proceeding  Is 
that  the  appraisers,  In  ascertaining  the  inter- 
est of  defendants  in  the  premises,  deducted 
from  the  total  amount  at  which  the  premises 
■were  appraised  a  mortgnge  for  $1,800,  "as  per 
register  of  deeds  certificate,"  The  contention 
Is,  not  that  this  mortgage  did  not  exist,  but 
that  the  certificate  of  the  register  of  deeds  did 
not  show  the  existence  of  s-uch  a  mortgage. 
The  lots  In  controversy  were  described  as  lots 
23  and  24,  block  100.  in  Dundee  Place,  Doug- 
lu  county,  Neb.    The  sherifF  made  applica- 


tion to  the  treasurer  and  register  of  deeds  of 
Douglas  county  in  usual  form  for  a  certificate 
Bhowing  the  amount  and  character  of  all  liens 
against  these  lots  appearing  of  record  in  their 
respective  offices.  In  answer  to  this  applica- 
tion the  register  of  deeds,  among  other  Hens 
recorded  in  his  office,  certified  a  "mortgage 
for  $1,800.00,  lots  23  and  24,  blk.  100,  Dundee 
Place  Add.  to  Omaha,  Margaret  Wedge  and 
Hush,  to  Om.  Loan  tt  Bldg.  Ass'n.  Recoi-ded 
Nov.  20,  180!).  Book  276  Mortgages,  page  191, 
to  be  all  the  liens  existing  against  lots  23  and 
24,  in  block  100,  Dundee  Place,  county  of 
Douglas,  state  of  Nebraska,  as  described  In 
said  application."  We  do  not  think  that  the 
addition  of  the  words,  "Add.  to  Omaha,"  In 
the  certificate  of  the  register  of  deeds,  work- 
ed a  substantial  Injury  to  defendants'  rights. 
These  words  were  surplusage  in  the  descrip- 
tion, and  the  only  way  defendants  could  have 
been  Injured  would  have  been  had  the  mort- 
gage been  certified  as  an  Incumbrance  when 
no  such  mortgage  existed. 

There  being  no  claim  that  the  Incumbrance 
did  not  In  fact  exist,  we  recommend  that  the 
Judgment  of  the  district  court  be  affirmed. 

AMES  and  HASTINGS,  CO.,  concur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and,  it 
appearing  that  the  adoption  of  the  recom- 
mendations made  will  result  In  a  right  deci- 
sion of  the  cause.  It  Is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


McMAHON  «t  al.  t.  STATBL 
(Supreme  C!ourt  of  Nebraska.     Jan.  9,  1904.) 

MISDEMEANORS  —  PRINCIPALS  AND  ACCES- 
SORIES—GAME LAWS— FINE— EXCESSIVE  PUN- 
ISHMENT—EVIDENCE— CONSTITUTIONAL  LAW. 

1.  The  law  does  not  recognize  the  distinction 
between  principals  and  accessories  in  misde- 
meanors; so  that,  where  the  evidence  shows 
that  a  defendant  was  one  of  a  party  engaged 
in  a  common  uh lawful  enterprise — ^that  of 
shooting  game  In  the  dosed  season — it  is  suffi- 
cient upon  which  to  base  a  conviction  of  such 
defendant  upon  the  charge  of  having  in  his 
possession  game  protected  by  the  statute,  al- 
though the  game,  when  taken,  is  shown  to 
have  been  in  a  buggy  not  occupied  or  being 
driven  by  the  defendant. 

2.  The  law  not  recognizing  the  distinction  be- 
tween principals  and  accessories  in  misdemean- 
ors, it  is  not  error  to  impose  a  fine  of  $5 
against  each  of  several  defendants  who  com- 
posed a  party  in  whose  possession  a  number  of 
prairie  cnicliens  were  fonnd,  for  every  chicken 
so  found. 

3.  A  large  discretion  is  vested  in  the  Legis- 
lature in  the  fixing  of  penalties  designed  to  pre- 
vent the  commission  of  certain  prohibited  acts; 
and  a  penalty  imposed  by  statute  will  not  be 
held  unconstitutional  as  excessive,  nnless  it  is 
so  excessive  as  to  shock  the  sense  of  mankind. 

4.  .V  penalty  of  $5  for  each  prairie  chicken 
fonnd  in  possession  or  under  the  control  of  the 
defendant  durinc  the  closed  season  held  not  ex- 
cessive in  a  constitutional  sense. 

5.  It  is  not  a  violation  of  the  provision  of  the 
Constitution  inhibiting  the  incorporation  in  tlie 
title  of  an  act  of  more  than  one  subject  tor  the 
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Legislature  to  provide  In  one  art  for  the  pro- 
tection of  fish,  fowl,  and  qusulnipeds  under  the 
general  denomination  of    game." 

6.  Evidence  examined,  and  held  sofficient  to 
sustain  the  judgment. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
8.  Error  to  District  Court,  Boone  County; 
Thompson,  Judge. 

D.  B.  McMahon  and  others  were  convicted 
of  having  game  In  possession  In  the  closed 
season,  and  bring  erorr.    AfSrnied. 

H.  0.  Vail  and  S.  C.  McAllister,  for  plain- 
tiffs In  error.  P.  N.  Prout,  Atty.  Gen.,  Nor- 
rls  Brown,  Dep.  Atty.  Gen.,  C.  H.  Spear,  Co. 
Atty.,  and  William  B.  Rose,  for  the  State. 

KIRKPATRICK,  C.  This  Is  a  proceeding 
in  error,  prosecuted  from  a  Judgment  of  the 
district  court  of  Boone  county  by  D.  B.  Mc- 
Mahon, W.  B.  Harvey,  and  P.  B.  McBlllop, 
who  were  convicted  of  having  In  their,  pos- 
session, contrary  to  law,  certain  prairie  chick- 
ens during  the  closed  season.  It  is  contend- 
ed, flrst,  that  the  Judgment  is  not  sustained 
by  sufSclent  evidence;  second,  the  defendants 
were  found  Jointly  guilty  of  having  In  their 
possession  five  prairie  chickens,  and  the  court 
Imposed  a  fine  of  $25  against  each  defendant, 
making  $75  In  all,  and  It  to  claimed  that 
this  fine  Is  excessive;  third,  it  Is  contended 
that  the  act  under  which  the  conviction  was 
had  violates  that  portion  of  the  Constitution 
which  provides  that  "all  penalties  shall  be 
proportioned  to  the  nature  of  the  offense" 
(article  1,  I  16);  fourth,  that  the  act  Is  un- 
constitutional, in  that  it  contravenes  the  con- 
stitutional provision  that  no  act  shall  con- 
tain more  than  one  subject,  which  shall  be 
clearly  expressed  In  the  title;  fifth,  that  the 
act  is  In  violation  of  section  26,  art  5,  which 
declares,  "No  other  executive  state  officer 
shall  be  continued  or  created,  and  the  da- 
ties  now  devolving  upon  officers  not  provided 
for  by  this  Constitution  shall  be  performed 
by  the  officers  herein  created."  These  ob- 
jections, so  far  as  necessary,  will  be  consid- 
ered in  their  order.  It  Is  disclosed  by  the 
record  that  the  deputy  game  warden  came 
upon  the  plaintiffs  in  error  In  Boone  county 
while  they  were  engaged  in  shooting  chick- 
ens. While  still  some  distance  away  from 
them,  he  saw  three  men  shooting,  and  saw 
some  prairie  chickens  fall,  and  upon  coming 
up  to  the  party  he  found  three  guns  in  the  pos- 
session of  the  party,  and  five  prairie  chickens 
In  one  of  the  buggies.  It  seems  that  two 
other  persons  were  present  in  the  party  be- 
sides plaintiffs  in  error,  and  that  they  had 
two  buggies.  One  of  the  men  in  the  party 
sems  to  have  been  a  man  residing  In  the 
neighborhood,  who  departed  on  foot.  The 
others  took  their  departure  In  the  buggies. 
All  of  the  chickens  were  found  in  the  buggy 
occupied  by  plaintiffs  In  error  McMahon  and 
Harvey.  No  testimony  was  offered  by  any 
of  the  plaintiffs  in  error,  and  it  was  upon 
the  testimony  of  the  deputy  game  warden 
that  the  conviction  was  had.    We  have  ex- 


amined the  testimony  carefully,  and 
opinion  that  it  is  suflficlent  to  sustain  C.  -. 
Judgment.  There  can  be  no  possible  4U>.-s 
tlon  as  to  McMahon  and  Harvey,  and  a»  t:; 
McKlUop  there  is  no  question  that  be  vx.^ 
present  in  the  party,  and  was  engaged  -iri-.:i 
the  other  parties  in  the  unlawful  bontLsff 
of  the  chickens.  We  do  not  think  that  tb^ 
mere  circumstance  that  he  was  not  in  cbe 
buggy  in  which  the  game  was  found  is  (hiS- 
dent  to  exculpate  him.  "Possession,"  as  stat- 
ed in  Redfield  v.  Utica  &  S.  R.  Co.,  25  Barii. 
(N.  Y.)  58,  "Is  the  retention  or  enjoyment  ot  a 
thing  which  a  man  holds  or  exercises  by  hiai- 
self  or  by  another  who  keeps  or  exerciaes  £t 
in  his  name."  To  the  same  effect  Is  State 
T.  Washburn,  11  Iowa,  245.  In  offenses  of 
this  grade,  the  law  does  not  dlstingnish  be- 
tween principals  and  accessories,  and  al\ 
who  participated  in  any  degree  are  allks 
guilty.  Wagner  v.  State,  43  Neb.  3.  61  X.  W. 
85.  The  evidence  cannot  be  said  to  be  inmf- 
flclent  to  convict  McIClllop. 

A  fine  of  $5  was  imposed  ajxtn  eadi  de- 
fendant for  each  of  the  five  cbickena  fonnd. 
and  it  is  contended  that  this  is  excessive. 
The  settied  rule,  as  we  understand,  to  that 
where  two  or  more  persons  concur  In  the 
commission  of  an  offense,  then  each  offender 
to  liable  to  a  separate  punishment  Cnrtto  r. 
Hurlburt,  2  Conn.  309.  The  dtotinction  be- 
tween principal  and  accessory  not  being  rec- 
ognized In  this  grade  of  offense,  each  de- 
fendant is,  In  legal  contemplation,  found 
guilty  of  having  in  his  possession,  contrary 
to  law,  five  chickens,  and  accordlnglj-  a  fine 
of  $25  against  each  to  not  excessire.  We  d» 
not  think  the  objection  that  the  act  in  provid- 
ing for  a  fine  of  $5  for  each  chicken,  violats 
the  constitutional  provision  against  excessive 
fines.  The  fixing  of  penalties  fcH*  tbe  viola- 
tion Of  statutes  to  primarily  a  legislatire 
function,  and  the  courts  hesitate  to  inter- 
fere unless  the  fine  provided  for  is  so  far  ex- 
cessive as  to  shock  the  sense  of  manlrind.  In 
Southern  Express  Co.  v.  Com.,  92  Ta.  59^ 
22  S.  B.  809,  41  L.  R.  A.  436,  as  also  to 
State  T.  Rodman,  68  Minn.  393,  50  N.  "W.  1098, 
and  In  State  v.  De  Lano,  80  Wis.  25Q.  49  N. 
W.  808,  tills  rule  is  adhered  to.  In  Minnesoto 
an  offense  like  that  under  consideration,  to 
addition  to  a  fine,  was  punlshalde  by  a  sen- 
tence to  the  county  Jail  for  not  less  tlian  10  or 
more  than  30  days  for  each  bird  found  in 
possession  or  under  control  of  the  defendant 
Discussing  the  question  in  State  v.  Rodman, 
supra,  tbe  court  said:  "While  the  fines  im- 
posed are  certainly  large,  we  cannot  say  tliat 
they  are  excessive  in  a  constitutional  sense. 
A  large  discretion  Is  necessarily  vested  in  the 
Legislature  to  Impose  penalties  sufficient  to 
prevent  the  commission  of  an  offense,  and  it 
would  have  to  be  an  extreme  case  to  warrant 
the  courts  in  holding  that  the  constitutional 
limit  had  been  transcended." 

It  Is  next  contended  that  the  act  to  tIoU- 
tlve  of  the  Constitution  in  that  tbe  title  con- 
tains more  than  one  subject,  namely.  flr<>t, 
the  protection  of  game,  by  which  to  under 
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>od  quadrupeds,  and,  second,  the  protec- 
iD  of  song,  Insectlvoroua,  and  other  birds; 
,  in  other  words,  "song  and  Insectivorous 
:ds"  and  "deer  having  horns  and  antelope 
ving  Iiorns"  are  not  cognate  subjects.  A 
refill  consideration  of  this  objection  has 
3  us  to  the  conclusion  that  It  is  without 
erit.  It  Is  manifest  to  us  that  the  single 
bject  of  this  act  is  the  protection  of  game, 
1(1  that,  with  this  central  idea  before  it,  the 
?gislature    could    constitutionally    legislate 

one  act  with  reference  to  all  those  crea- 
res  wtilch  are  customarily  pursued  by  man 
r  amusement  or  profit.  The  word  "game" 
comprehensive,  and  it  appears  to  have  been 
icd  by  the  Legislature,  and  will  readily  be 
iderstood  by  the  public,  aa  including  beasts, 
wl,  and  fish. 

It  is  finally  urged  that  the  act  creates  a 
;w  executive  ofllce,  and  is  thereby  In  vlola- 
on  of  the  constitutional  provision  in  that 
>gard.  The  question  here  raised  Is  Identical 
itb  that  passed  lipon  and  settled  by  this 
>urt  In  many  prior  decisions.  State  v.  Es- 
ew  (Neb.)  90  N.  W.  629;  Merrill  v.  State 
s'eb.)  91  N.  W.  418.  We  do  not  think  that  a 
'-examination  of  the  question  Is  called  for 
t  tbls  time. 

It  Is  recommended  that  the  Judgment  be 
ffirmed. 

DUFPIE  and  LETTON,  OC,  concur. 

PSR  CURIAM.  For  the  reasons  stated  In 
ho  foregoing  opinion,  the  Judgment  of  the 
Ustrlct  court  is  affirmed. 


WOODRUFF  v.  WELTON  et  al. 

Supreme  Court  of  Nebraska.     Jan.  6,  1004.) 

JOUNTIES  —  CONTRACTS    FOR    SUPPLIES  —  IN- 
JUNCTION—RESIDENT TAXPATER. 

1.  Unless  the  statute  rexnlatingr  the  letting 
)t  contracts  for  the  furnishing  of  county  Bup- 
jlies  is  strictly  complied  with,  the  proceeding 
ind  consequent  contract  will  be  void. 

2.  A  resident  taxpayer,  without  showing  any 
interest  or  injury  peculiar  to  himself,  may  en- 
ioin  illegal  expenditures  by  a  public  board  or 
jfBcer. 

3.  In  an  action  by  a  resident  taxpayer  to  en- 
ioin  an  illegal  expenditure  by  a  public  board 
Dr  officer,  the  plaintiff  will  not  be  required  to 
show  what  the  amount  of  the  expenditure 
would  have  been  if  the  law  bad  been  obeyed. 

(Syllabus  by  the  Court.) 

Oommlssloners'  Opinion.  Department  No. 
1.  Error  to  District  C!ourt,  Lancaster  Coun- 
ty; Holmes,  Judge. 

Action  by  Lorenzo  Woodruff  against 
George  Welton  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Stewart  &  Hunger,  for  plaintiff  In  error. 
J.  L.  Caldwell  and  Hall  &  Marley,  for  defend- 
ants in  error. 

1 2.  Se«  Covntles,  vol.  13,  Cent  Dig.  |  808. 


AMES,  a  Sections  149-151  of  article  1 
of  chapter  18  of  the  CJompiled  Statutes  of 
1903  are  the  following: 

"Sec.  149.  In  all  counties  where  the  cost 
of  furnishing  the  officers  with  books,  blanks, 
and  stationery  shall,  exceed  the  sum  of  $200 
per  year,  the  supplies  for  such  purposes  shall 
be  let  in  separate  contracts  to  the  lowest 
competent  bidder,  who  shall  give  bond  for 
the  faithful  performance  of  his  contract  with 
at  least  two  good  and  sufficient  sureties,  resi- 
dents of  the  state.  The  bond  required  by 
tbls  section  shall  be  approved  by  the  county 
board,  and  the  sureties  therein  shall  Justify 
in  the  same  manner  as  sureties  on  official 
bonds. 

"Sec.  180.  It  shall  be  the  duty  of  the  coun- 
ty clerk  on  or  before  the  first  day  of  De- 
cember, annually,  to  prepare  separate  esti- 
mates of  the  books,  and  blanks,  and  station- 
ery required  for  the  use  of  the  county  offi- 
cers during  the  coming  year,  and  which  by 
law  are  not  required  to  be  furnished  by  the 
state,  and  during  the  first  week  in  December 
he  shall  publish  a  brief  advertisement  in  one 
newspaper  published  in  bis  county,  stating 
the  probable  gross  number  of  each  item  of 
books,  blanks,  and  stationery  required  by 
such  couuty  during  the  year  following  the 
first  day  of  January  next  ensuing,  and  invit- 
ing bids  therefor,  which  bids  shall  be  filed 
with  said  clerk  on  or  before  the  said  first 
day  of  January. 

"Sec.  151.  The  county  board  shall,  at  their 
first  meeting  in  January  in  each  year,  open 
said  bids,  and  award  the  contract  for  the 
furnishing  of  all  such  books,  blanks,  and  sta- 
tionery as  may  be  required  by  county  officers, 
to  the  lowest  bidder  competent  under  the 
provisions  of  this  subdivision,  and  who  com- 
plies with  all  its  provisions:  provided,  that 
the  county  board  may  reject  any  or  all  bids."' 

In  the  year  1902  the  county  clerk  of  Lan- 
caster county  made  and  filed  in  his  office  an 
estimate  of  the  books,  blanks,  and  stationery 
required  for  the  use  of  the  county  officers 
during  the  then  coming  year.  Whether  the 
classifications  in  this  estimate  were  such  as 
to  be  In  compliance  with  the  law  Is  disput- 
ed, but,  In  our  opinion,  the  question  is  not 
material  in  this  case.  The  only  advertise- 
ment for  bids  for  the  furnishing  of  the  sup-- 
plles  mentioned  which  was  published  by  the 
clerk  in  that  year  was  the  following:  "On 
or  before  January  1,  1903,  I  will  receive  seal- 
ed bids  for  the  furnishing  of  supplies  the 
county  of  Lancaster  may  use  during  the  en- 
suing year,  consisting  of  books,  blanks,  and 
stationery,  to  be  furnished  as  per  specifica- 
tion on  file  in  my  office."  In  the  light  of  the 
decisions  of  this  court  In  State  v.  York  Coun- 
ty, 13  Neb.  57,  12  N.  W.  816,  and  State  v. 
Saline  County,  19  Neb.  258,  27  N.  W.  122,  It 
cannot  be  contended  for  a  moment  tliat  this 
procedure  was  not  entirely  void.  Notwith- 
standing this  fact,  the  State  Journal  Com- 
pany and  the  Woodruff  Collins  Printing  Com- 
pany both  presented  bids  for  the  furnishing 
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of  the  supplies  mentioned  in  the  estimate, 
and  a  contract  therefor  was  entered  into,  or 
attempted  so  to  bo,  between  tlie  county  lioard 
and  the  Jourual  Company.  The  plalntiiT.  who 
is  a  resident  citizen  and  taxpayer  of  tht-  coun- 
ty, as  weli  as  a  member  of  the  WoourulT 
Collins  Printing  Company,  begun  this  ac- 
tion against  the  members  of  tlie  county  board 
and  the  State  Journal  Company  to  enjoin 
the  performance  of  the  contract  or  the  fur- 
nishing of  the  supplies  by  the  latter-named 
company.  Previous  to  bringing  the  action, 
the  Woodruff  Collins  Printing  Company  had 
made  an  unsuccessful  application  to  the  dis- 
ti'ict  court  for  a  mandamus  to  compel  the 
letting  of  the  contract  to  it  This  suit  was 
also  dismissed,  and  the  plaintiff  prosecutes 
error. 

The  defendant  in  error  first  objects  that 
the  connection  of  the  plaintiff  with  the  Wood- 
ruff Printing  Company  estops  him  of  the  ex- 
ercise of  his  right,  if  any,  to  complain  as  a 
citizen  and  taxpayer.  This  is  an  attempt  to 
carry  the  doctrine  of  estoppel  somewhat  be- 
yond Its  usual  limits,  and  in  the  absence  of 
authority  therefor  we  refrain  from  sanc- 
tioning It.  The  plaintiff  and  the  corpora- 
tion to  which  he  belongs  are,  in  law,  two  dis- 
tinct persons:  and  uuituallty— one  of  the  es- 
sential elements  of  a  valid  plea  of  estoppel— 
Is  lacking.  We  are  not  called  upon  to  criti- 
cise the  plaintiff's  motives,  but  to  ascertain 
whether  he  has  a  cause  of  action. 

Somewhat  contradictory  to  the  foregoing 
contention,  the  deCendnnt  urges  that  the 
plaintiff  ought  not  to  be  permitted  to  prose- 
cute his  suit,  because  it  is  not  shown  that 
he  has  suffered  or  will  suffer  any  special 
or  peculiar  damage  by  reason  of  the  conduct 
of  wliich  he  comiilains;  but  in  this  Jurisdic- 
tion the  law  has  long  been  settled  beyond 
•debate  that  a  resklont  taxpiiyer.  as  such, 
and  without  proof  of  peculiar  interest  or  In- 
Jury  to  himself,  maj*  enjoin  the  illegal  ex- 
penditure of  money  by  a  public  board  or 
olticer.  Follmer  v.  Nuckolls  County,  6  Neb. 
204:  Grand  Island  Gas  Company  v.  West, 
28  Neb.  852,  46  N.  W.  fr5:  McElhlnney  v. 
City  of  Superior,  32  Neb.  744,  49  N.  W.  TO.^i: 
Poppleton  V.  Moores,  62  Neb.  851,  88  N.  W. 
128,  reaffirmed  93  N.  W^  747.  In  such  cases, 
says  Judge  Dillon  (Municipal  Corporations 
[4th  Ed.]  §  9^2),  the  court  should  regard  the 
action  as  "in  the  nature  of  a  public  proceed- 
ing to  test  the  validity  of  the  corporate  acts 
souslit  to  be  impeached,  and  deal  with  and 
control  it  accordingly."  It  is  evident  that  if. 
In  such  cases  as  the  present,  a  taxpayer  can- 
not Intervene,  no  one  else  can  except  one 
who  Is  a  participant  In  the  illegal  proceedings, 
and  who,  according  to  the  defendant's  flr.st 
contention,  will  bo  estopped  from  so  doing. 

Finally,  It  is  insisted  that  the  action  ought 
not  to  be  entertained  becau.se  it  is  not  made 
to  appear  that  the  public  has  suffered,  or  is 
In  danger  of  suffering,  any  injury  from  the 
proceeding  complained  of;  it  not  being  shown 
that,  if  the  statute  had  been  obeyed,  a  lower 
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bid  for  furnishing  the 
would  have  been  obtaii 
lie  practically  to  rei>ea 
can  say  what  would  hi 
thing  which  did  not  oi 
It  is  recommended  ' 
the  district  court  be  i 
ment  pursuant  to  tlie  ; 
be  entered  in  this  cour 

HASTINGS  and  OLI 

PER    CURIAM.     Fo 

In  the  foregoing  opinli 
the  Judgment  of  the  di 
ed,  and  a  Judgment  pi 
of  the  iKJtition  be  enter 


CHICAGO,  R.  I.  &  P. 
et  I 

(Supreme  Court  of  Neb 

ACCORD    AND    SATISFAC 
— COMPR 

1.  An  accord,  even  bei 
a  third  party,  as  to  thi 
action,  and  a  satisfncti 
third  party  to  the  plaiiui 
of  the  action  if  the  det 
or  ratified  the  settlemen 

2.  A   plea   interposing 
self  a  ratification  of  the 

3.  That  it  is  uncertain 
both  of  whom  deny  li.n 
debt  of  a  fixed  and  cert 
cient  consideration  to  su 
tween  one  of  such  par 
whereby  the  creditor  a 
amount  due  in  dischargt 

(Syllabus  by  the  Court 

Commissioners'  Opinic 
Error  to  District  Com 
Frost,  Judge. 

Action  by  Ruth  Brov 
against  the  Chicago,  E 
Railway  Company.  Jn 
and  defendant  brings  er 

W.  F.  Evans  and  Bil 
plaintiff  in  error.  B.  F 
nnts  In  error. 

ALBERT.  C.  The  p 
Inafter  called  the  "Com 
ings  in  the  county  court 
of  certain  real  estate, 
owned  by  the  defendant 
another  party.  The  da 
at  ?1.700.  and  the  amo 
the  company  with  the  < 
peal  the  award  was  se 
mission  was  then  appoli 
daniMses  at  .$950.  The 
between  the  parlies  thn 
Increased  to  ?1.200.  one 
be  paid  to  the  defendanl 
to  the  other  owner.  Tl 
the  county  Judge  to  ret 

U  1.  See  Accord  and  Satis 
S3  22.   23. 
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leposlted  with  him,  directing  blm  to  apply  it, 
o  far  as  requisite,  to  tbe  satisfaction  of  sndi 
imount  as  should  be  awarded  the  owners  aa 
lamagea.    As  to  the  share  of  the  defendants 
n  error.  It  was  stipulated  between  them  and 
be  company  that  It  should  not  be  paid  until 
Uey  should  convey  the  fee  title  to  that  part 
>f  ibe  land  belonging  to  them  to  the  company 
>y  scood  and  sufficient  deeds.    Such  convey- 
inces   were  afterward  made.    The  damages 
lue  the  defendants  in  error  were  not  paid, 
ind  they  brought  this  action  against  tbe  com- 
pany for  the  recovery  thereof.    The  district 
:;ourt  held  that  by  tbe  deposit  of  the  amount 
>f  the  award  with  the  county  judge  tbe  com- 
pany had  discharged  its  liability  to  the  de- 
fendants in  error,  and  gave  Judgement  accord- 
ingly.   Tbe  defendants  In  error  then  brought 
tlie  case  to  this  court  for  review.    The  opin- 
ion la  reported  under  the  title  of  Brown  v.  C, 
R.  I.  &  P.  R.  Co.,  80  N.  W.  405.    In  disposing 
of  the  case  this  court  held  that  "the  deposit 
of  money  by  a  railway  company  with  a  coun- 
ty judge,  during  the  progress  of  proceedings 
to  obtain  a  right  of  way,  does  not,  unless  it 
Is    withdrawn   by   the  property   owner,   dis- 
charge the  obligation  of  tbe  company  to  make 
Just  compensation  for  the  property  taken  or 
damaged."      The    judgment    of    the    district 
court  was  reversed,  and  the  cause  remanded 
for  a  new  trial.    After  the  case  had  been  re- 
manded, the  company  filed  a  supplementnl  an- 
swer, which,  so  far  as  is  material  at  present. 
Is  as  follows:  "The  defendant  further,  and  as 
supplemental  to  the  defense  set  forth  In  Its 
answer  heretofore  filed,  and  arising  since  said 
answer  was  filed,  alleges  that  on  or  about  the 
6th  day  of  January,  1899,  the  platntUfs  herein 
demanded  of  one  Isaac  M.  Raymond  payment 
of  the  sum  of  $600  and  interest  accrued,  clalm- 
hig  that  the  said  Raymond,  by  reason  of  the 
fact  that  he  was  surety  on  the  bond  of  I.  W. 
Lansing,  county  Judge  of  Lancaster  county, 
Nebraska,  at  tbe  time  alleged  in  the  answer 
of  the  defendant,  and  tbe  further  fact  that 
.•«ald  Lansing  bad  failed  to  pay  said  sum  to  the 
parties  entitled   thereto,   or  his  successor  in 
oiBce,  was  liable  to  pay  said  sum  of  $600  to 
plaintiffs;  that  said  Raymond  denied  the  lia- 
bility of  said  railway  company,  of  said  Lan- 
sing, and  of  said  Lansing's  bondsmen  upon  the 
claim  of  the  plaintiff  herein  sued  on;  that  the 
facts  were  disputed  by  the  parties;  and  final- 
ly, as  a  settlement,  compromise,  accord,  and 
satisfaction,  it  was  agreed  by  and  between  the 
parties  that  the  said  Raymond  should  pay  to 
tbe  said  plaintiffs  in  full  discharge  of  all  lia- 
bility of  all  the  parties  resulting  from  the  ap- 
propriation by  the  Chicago,  Rock  Island  & 
Pacific  Railroad  Company  of  the  east  42  feet 
of  the  south  half  of  lot  C,  subdlvlBlon  of  lots 
4.  5,  and  6,  in  block  28,  Kinney's  O  Street  Ad- 
dition to  the  city  of  Lincoln,  Lancaster  coun- 
ty,  Nebraska,  and  said  Raymond   thereupon 
paid  to  said  plaintiffs  the  sum  of  $475,  and  as 
evidence  of  the  acts  of  the  parties  in  the  prem- 
ises received  from  said  plaintiffs  the  discharge 
and  release  of  all  the  parties  from  all  Uabllity 


sued  for  herein,  as  followa,  to  wit:  In  the 
Matter  of  tbe  Claim  of  Ruth  Brown  and  B.  F. 
Johnson,  against  tbe  Bondsmen  of  I.  W.  Lan- 
sing, Late  County  Judge  of  Lancaster  County. 
Nebraska.  In  consideration  of  the  payment 
of  $475.00,  tbe  said  Ruth  Brown  and  B.  F. 
Johnson  hereby  release  I.  M.  Raymond,  one 
of  the  bondmen  of  tbe  said  I.  W.  Lansing, 
from  all  liability  resulting  from  the  appropria- 
tion by  the  Chicago,  Ro(A  Island  &  Fadflc 
Railroad  Company  of  tbe  east  forty-two  (42) 
feet  of  the  south  half  (S.  %)  of  lot  6,  sub-divi- 
sion of  lots  four  (4),  five  (5),  and  six  (6),  Kin- 
ney's O.  Street  Addition  to  the  city  of  Lin- 
coln, Lancaster  county,  Nebraska,  and  hereby 
acknowledge  the  receipt  of  the  said  $475.00  in 
full  satisfaction  of  said  above  claim.  [Signed] 
Ruth  Brown,  by  B.  F.  Johnson.  Her  Attorney. 
[Signed]  B.  F.  Johnson.'  That  thereby,  and 
as  above  pleaded  and  set  forth,  the  matters 
disputed  between  plaintiffs  and  defendant  and 
the  said  bondsmen  of  said  I.  W.  Lansing, 
county  Judge,  were  fully  settled  and  com- 
promised, and  full  payment,  accord,  and  satis- 
faction of  the  debt  herein  sued  on  made. 
Wherefore,  having  fully  answered,  tbe  de- 
fendant prays  that  it  recover  Its  costs  herein 
laid  out  and  expended."  From  the  pleadings 
and  the  evidence  in  the  present  case  it  con- 
clusively appears  that  while  the  former  ap- 
peal was  pending  in  this  court  tbe  defendants 
in  error  made  the  settlement  shown  by  the  re- 
lease set  out  in  the  supplemental  answer,  exe- 
cuted the  release,  and  received  tbe  amount 
therein  specified.  The  court  directed  a  ver- 
dict in  favor  of  the  defendants  in  error,  and 
gave  judgment  accordingly.  The  company 
brings  error. 

Although  presented  by  different  assign- 
ments, there  Is  but  one  question  presented 
by  the  record  now  before  us,  and  that  is 
whether  the  settlement  had  between  the  de- 
fendant In  error  and  the  surety  on  the  offi- 
cial bond  of  the  county  judge  Is  a  defense 
to  this  action.  We  think  this  question  must 
be  answered  in  the  affirmative.  It  Is  well 
settled  that  an  accord,  even  between  tbe 
plaintiff  and  a  third  party,  as  to  the  sub- 
ject-matter of  suit,  and  a  satisfaction  moving 
from  such  tliird  party  to  the  plaintiff,  and 
accepted  by  him,  are  available  in  bar  of  the 
action  if  the  defendant  has  either  author- 
ized or  ratified  the  settlement  Leavltt  & 
Lee  V.  Morrow,  6  Ohio  St.  75,  67  Am.  Dec. 
334.  The  case  cited  contains  an  elaborate 
discussion  of  tbe  principles  underlying  the 
doctrine,  which  is  also  supported  by  tbe  fol- 
lowing: Jackson  v.  R.  Co.,  66  N.  J.  Law. 
319,  49  Atl.  730;  Bennett  v.  Hill,  14  R.  I. 
322;  Porter  v.  R.  Co.,  99  Iowa,  3.51,  359,  08 
N.  W.  724;  Snyder  v.  Pharo  (C.  C.)  25  Fed. 
398,  400;  Gray  v.  Herman.  75  Wis.  4.53.  456. 
44  N.  W.  248,  6  L.  R.  A.  691;  Beach,  Modem 
Law  Cont.  p.  452.  The  supplemental  answer 
of  itself  is  a  ratification  of  the  settlement. 
Leavitt  &  Lee  v.  Morrow,  Bennett  v.  Hill, 
and  Snyder  v.  Pharo,  supra.  But  the  de- 
fendants in  error  contend  that  the  amount 
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due  was  fixed  and  certain,  and  that  an  agree- 
ment to  accept  a  less  amount  In  discharge 
thereof  was  without  consideration.  At  the 
time  the  settlement  was  made,  both  the  com- 
pany and  the  party  who  made  settlement 
of  the  claim  denied  any  and  all  liability 
therefor.  It  was  uncertain  whether  the  de- 
fendants In  error  would  recover  of  the  Cbm- 
pany,  or  would  be  forced  to  proceed  against 
the  county  Judge  or  his  sureties.  That  of 
itself  shows  a  sufficient  consideration  for  the 
settlement  Ry.  Co.  v.  Buckstaft  (Neb.)  91 
N.  W.  426;  Chlcora  Fertilizer  Co.  v.  Dunan 
(Md.)  46  Atl.  347,  50  L.  R.  A.  401,  405;  Em- 
erson T.  Slater,  22  How.  43,  16  L.  Ed.  360; 
Puller  V.  Kent,  138  N.  Y.  231,  33  N.  E.  1034, 
20  L.  B.  A.  785. 

It  is  next  contended  that  there  is  no  aver- 
ment in  the  supplemental  answer  to  the  ef- 
fect that  the  defendants  in  error  accepted 
the  fl75  in  satisfaction  of  the  claim.  The 
pleading  referred  to  is  set  out  at  length,  and 
we  do  not  think  it  is  open  to  the  criticism 
urged  against  it 

The  plaintiffs  also  contend  that  the  conrt 
was  justified  in  directing  a  verdict,  because 
the  defendants  Introduced  no  evidence  save 
the  release.  It  is  hajrdly  true  that  the  de- 
fendants introduced  no  evidence  but  the  re- 
lease. They  introduced  evidence  showing 
that  one  of  the  plaintiffs,  who  was  present 
when  the  release  was  signed,  stated  that  at 
the  time  of  the  settlement  the  liability  of  the 
surety  was  in  dispute.  Besides,  the  plain- 
tiffs, in  rebuttal,  showed  that  they  had  re- 
ceived the  $475  at  the  time  of  the  execution 
of  the  release.  It  was  also  shown  on  the 
cross-examination  of  one  of  the  plaintiffs 
that  he  knew  what  was  in  the  release  be- 
fore he  signed  it  and  that  it  stated  the  facts. 
Its  execution  was  admitted.  In  short,  we 
think,  the  material  facts  pleaded  as  accord 
and  satisfaction  were  conclusively  establish- 
ed by  the  evidence. 

It  follows,  therefore,  that  the  judgment  of 
the  district  court  is  erroneous,  and  we  rec- 
ommend that  It  be  reversed,  and  tiie  cause 
remanded  for  fnrtber  proceedings  according 
to  law. 

BARNES  and  GLANVIIiI/K,  00.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 


PUNTENEY-MITCHELL   MFG.   CO.   v.   T. 

G.  NORTHWALL  CO. 
(Supreme  Court  of  Nebraska.     Jan.  9,  1804.) 

SALE— ACTION  FOR  PRICE-DBFENSES-BREACH 
OF    WARRANTY— DAMAGES. 

1.  Evideoce  examined,  and  held  sufficient  to 
sustain  the  finding  of  the  trial  court. 

2.  In  an  action  to  recover  the  purchase  price 

f  2.  Sea  Sales,  vol.  tf.  Cent  Dig.  {  12S9. 


of  cultivators  sold  bv  a  manufacturer  to  a  )o^ 
ber  in  agricultural  unplements  for  the  exprv- 
purpose  of  resale  to  the  trade,  the  Jobber  mar. 
on  a  counterclaim  for  damages  for  a  bre«ch  uf 
warranty,  recover  the  profits  on  resales  actasi 
W  made  and  completed,  where  such  profits  ar- 
nxed,  certain,  and  capable  of  accurate  proot 
and  were  evidently  contemplated  by  the  par- 
ties when  the  contract  was  made. 

3.  The  case  of  Silurian  Mineral  Springs  Co. 
V.  Kuhn  (Neb.)  91  N.  W.  508,  distingniriifd 
and  approved. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  Na 
2.  Error  to  District  (Jourt,  Douglas  County: 
Read,  Judge. 

Action  by  the  Pnnteney-BUtchell  Manufac- 
turing Company  against  the  T.  Q.  Nortbwal] 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Crane  &  Boucher,  for  plaintiff  In  error. 
T.  W.  Blackburn  and  Blackburn  &  Sparlocfc, 
for  defendant  In  error. 

BARNES,  O.    During  the  season  of  UBS 

the  plaintiff,  Punteney-Mltchell  Ma nnf actor 
ing  Company,  of  Kansas  City,  Mo.,  sold  and 
delivered  to  the  defendant,  the  T.  G.  North- 
wall  Company,  of  Omaha,  Neb.,  10  Diamond 
com  cultivators,  at  $10  each,  and  43  Dia- 
mond disc  cultivators,  at  $15  each.  The  de- 
fendant was  a  jobber  of  agricultoral  Imple- 
ments, and  the  evidence  shows  that  the  goods 
were  bought  for  the  sole  purpose  of  resale  to 
retail  dealers,  which  purpose  was  known  to 
the  plaintiff  at  the  time  of  said  purchase  and 
sale.  The  cultivators  were  warranted  to  be 
first-clasa  in  quality  and  constructioa,  and  it 
was  represented  that  they  would  do  the  work 
for  which  they  were  intended,  as  well  as 
any  other  flrst-class  cultivators.  It  was  also 
understood  at  the  time  the  contract  was  made 
that  the  disc  cultivators  should  be  resold  to 
the  trade  at  from  $19  to  $20  each.  A  con- 
siderable number  of  these  cultivators  were, 
at  the  defendant's  request  shipped  direct  to 
retail  dealers,  while  the  others  were  deliv- 
ered to  the  defendant  at  Omaha;  and  it  ap- 
pears that  all  of  them  were  resold  to  retail 
dealers  at  $19  each.  It  was  soon  discov- 
ered that  the  disc  cultivators  were  defective 
Ui  material  and  construction,  and  would  not 
do  the  work  for  which  they  were  designed, 
and  they  were  all  returned  to  the  defendant 
who,  In  turn,  tendered  back  42  of  them  to 
the  plaintiff.  The  Diamond  con  culUvators 
gave  entire  satisfaction  to  the  persons  pur 
chasing  them,  and  for  these  the  plalntUf  was 
entitled  to  receive  from  the  defendant  the 
sum  of  $100.  This  suit  was  brought  in  ti.-f 
district  court  of  Douglas  county  to  recover 
the  full  price  of  all  of  the  cultivators.  The 
defendant  in  its  answo-,  alleged  a  credit  of 
$25.04  on  account  of  an  overcharge  of  f  relghu 
which  was  conceded  by  the  plaintitr.  It  also 
counterclaimed  damages  to  the  amonnt  of 
$35.50  for  freight  cliarges,  which  were  agreed 
upon,  and  the  further  sum  of  $168  loss  of 
profits  on  the  resale  of  42  disc  cnltivaton 
by  reason  of   a   breach  of   warranty.    Hie 


Digitized  by  ^OOQ IC 


Neb.) 


PUNTBNBY-MITCHELL  MFG.  CO.  v.  T.  Q.  JSUKTUWALIi  CO. 


1041 


case  was  tried  to  a  Jury,  and  resnlted  In  a 
verdict  and  judgment  for  the  defendant  for 
$62.40.  The  plaintiff  prosecuted  error,  and 
on  tbe  hearing  in  this  court  the  judgment 
•vf&a  reversed,  and  the  cause  remanded  for  a 
new  trial.  Punteney-Mltchell  Mfg.  Co.  ▼. 
X.  a.  Northwall  Co.,  91  N.  W.  863.  By  our 
former  decision  all  questions  relating  to  the 
breach  of  warranty  and  the  suflBclency  of 
the  offer  to  return  the  cnltlyators  In  question 
■were  disposed  of.  So  nothing  was  left  for 
trial  but  the  question  of  'damages.  After 
tlie  mandate  was  returned  the  cause  was 
itgaln  tried  In  the  district  court  of  Douglas 
founty,  without  the  intervention  of  a  Jury, 
and  the  defendant  had  judgment  for  $149.47, 
from  which  the  plaintiff  again  prosecutes  er- 
ror. 

But  one  question  is  presented  for  our  con- 
sideration, and  that  is  the  correct  rule  of  dam- 
ages to  be  applied  to  the  facts  above  stated. 
The  trial  court  found  that  "it  was  expressly 
understood  that  the  Diamond  disc  cultivators 
Tv-ere  to  be  sold  by  defendant  to  retailers  at 
$19  to  $20  per  cultivator,  and  the  same  were 
so  sold  and  delivered  to  the  retail  dealers  at 
the  price  of  $19  each";  and  the  court  there- 
upon held  that  the  defendant  was  entitled 
to  recover  the  sum  of  $4.00  as  his  profit  on 
the  resale  of  each  of  the  cultivators.  It  is 
now  contended  by  the  plaintiffs  that  the 
evidence  does  not  sustain  the  finding  of  the 
trial  court  above  quoted,  and  that  the  profits 
above  mentioned  were  not  a  proper  element 
of  damages.  We  will  dispose  of  the  first 
I>oint  before  we  determine  the  question  of  the 
measure  of  damages. 

T.  G.  Northwall,  the  president  of  the  de- 
fendant company,  testified  as  follows:  "Q. 
Vou  may  describe  In  your  own  way  the  con- 
versation yon  had  with  Mr.  Peacock,  the 
agent  of  the  plaintiff,  and  the  time  when  you 
had  the  conversation?  A.  My  recollection  is 
that  it  was  in  January  of  1898— early  part  of 
January.  The  exact  words  of  the  conversa- 
tion I  conid  not  give.  It  was  in  reference 
to  the  contract,  or  the  making  of  a  contract, 
Avlth  Punteney-Mltchell  Manufacturing  Com- 
pany for  some  disc  cultivators  and  some  Dia- 
mond listing  cultivators.  The  details  was 
gone  over  about  the  work  they  would  do,  and 
the  work  they  would  do  In  comparison  with 
any  other  first-class  goods  of  the  same  class; 
also  in  reference  to  the  selling  price,  which 
Tvas  agreed  on  to  be  from  $19  to  $20  to  the 
dealer,  which  was  based  on  the  average  price 
of  the  same  class  of  goods  of  other  make. 
Q.  How  many  of  these  Diamond  disc  culti- 
vators did  your  firm  sell  to  the  dealers  in 
the  spring  of  1898?  A.  Forty-three.  Q.  At 
what  price?  A.  $19.  I  wish  to  add  that 
there  might  possibly  have  been  some  sold 
at  $20,  but.  If  there  was,  it  was  some  single 
case.  None  were  sold  for  less  than  $19.  Q. 
And  none  were  bargained  to  be  sold  at  less 
tban  $19?  A.  No,  sir.  Q.  It  was  stipulated 
and  agreed  between  you  and  the  Punteney- 
Mltchell  Manufacturing  Company  that  none 
97N.W.-«e 


should  be  sold  for  less  than  $19?  A.  It  was 
not  provided  in  the  contract.  It  was  gone 
over  the  same  as  Is  always  done  with  the 
factory  in  making  a  contract  with  the  fac- 
tory what  the  goods  should  be  sold  at.  Q. 
There  was  no  contract  made,  except  the 
verbal  contract  you  apeak  of?  A.  No  con- 
tract made  on  the  price;  no.  Q.  It  was 
n  greed  between  you  and  the  Punteney-Mltch- 
ell Manufacturing  Company  that  you  should 
sell  none  for  less  than  $19.  A.  It  was  agreed 
that  the  price  they  should  be  sold  at  should 
be  $19  or  $20.  If  we  chose  to  sell  for  $15,  I 
presume  we  could  have  done  so,  or  sold  for 
$26.  It  was  agreed  that  the  profits  should 
be  based  on  $19  to  $20.  Q.  All  th^se  forty- 
three  cultivators  which  were  returned  to  you 
were  sold  for  $19  each.  A.  They  were  sold 
for  $19  or  more.  Possibly  some  went  at  $20." 
This  evidence  is  not  disputed  or  questioned 
in  any  manner,  and  it  seems  to  be  sufficient 
to  sustain  the  finding  complained  of. 

We  now  come  to  the  question  of  damages. 
It  may  be  stated  at  the  outset  that  we  are 
firmly  committed  to  the  rule  that  "damages 
In  the  nature  of  anticipated  profits  on  conjec- 
tured, expected,  or  hoped-for  sales  cannot 
be  recovered.  Such  damages  are  too  specula- 
tive, remote,  and  consequential.  They  lack 
the  element  of  certainty  necessary  to  author- 
ize a  recovery  therefor."  Silurian  Mineral 
Springs  Co.  v.  Kuhn,  91  N.  W.  608.  This  Is 
our  latest  expression  on  this  question,  and  is 
the  result  of  our  holdings  In  numerous  other 
cases  of  a  like  nature.  We  approve  of  these 
decisions,  and  shall  not  attempt  to  question 
the  correctness  of  this  rule  In  the  present 
opinion.  We  are  also  committed  as  firmly  to 
the  other  rule— that  what  are  sometimes  de- 
nominated consequential  damages,  but  which 
were  In  contemplation  of  the  parties  when 
the  contract  was  made,  may  be  recovered  In 
an  action  for  a  breach  of  warranty  if  they 
are  certain  and  determinate  In  their  nature 
or  amount,  or  can  be  rendered  so  by  evi- 
dence, and  are  directly  attributable  to  the 
breach  of  the  contract  as  their  cause.  This 
question  was  before  the  court  In  Burr  v.  Red- 
head, Norton,  Lathrop  Co.,  52  Neb.  617,  72 
N.  W.  1068.  In  that  case  the  company  sold 
Burr  a  lot  of  bicycles,  and  warranted  them 
to  be  properly  made,  of  good  material,  to  be 
of  the  highest  possible  grade,  and  that  they 
would  give  the  purchasers  thereof  every  sat- 
isfaction. They  proved  to  be  of  Inferior  qual- 
ity, of  a  poor  grade,  and  failed  to  give  satis- 
faction. A  part  of  them  were  sold  by  Burr 
to  his  customers,  but  were  returned  on  ac- 
count of  their  worthless  condition.  An  ac- 
tion was  histituted  by  the  company  In  the 
county  court  of  York  county  to  recover  a  bal- 
ance claimed  to  be  due  from  Burr  on  account 
of  such  sale.  On  appeal  in  the  district  court, 
an  answer  was  filed  setting  tip  the  warranty, 
and  the  breach  thereof,  together  with  a  coun- 
terclaim for  damages.  In  this  claim  there 
was  an  Item  of  $100  for  loss  of  profits  on  the 
■ales  of  tbe  machines  returned  by  the  ' — 
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cbasers  beeanae  unsatisfactory  and  defective, 
and  on  motion  this  Item  was  stricken  out. 
Tbe  case  came  to  tbis  conrt  on  error,  and  on 
that  question  the  court  made  use  of  the  fol- 
lowing language:  "A  portion  of  the  answer 
referred  to  loss  of  profit  on  wheels  which  had 
been  purchased  of  plaintiffs  in  error,  and  re- 
turned by  purchasers  because  defective. 
This  was  a  proper  element  of  damages,  hav- 
ing its  origin  In  the  breach  of  warranty,  and 
must  have  been  In  contemplation  of  the  par- 
ties when  the  contract  was  made  as  a  prob- 
able consequence  of  its  breach.  The  court 
should  not  have  stricken  out  the  portion  of 
the  answer  in  wbich  this  claim  of  damages 
was  made,  or  excluded  the  offered  evidential 
facts  of  this  claim  of  damages.  Both  this 
and  the  claim  in  relation  to  repairs  were  cer- 
tain in  their  nature,  or  could  be  rendered  rea- 
sonably so  by  the  evidence,  and  were  also 
certain  In  respect  to  what  caused  them; 
hence  they  were  proper  elements  of  dam- 
ages." In  Russell  v.  Horn,  Brannen  &  For- 
syth Mfg.  Co.,  41  Neb.  567.  59  N.  W.  901,  this 
question  was  before  the  court  In  another 
form.  The  company  In  that  case  made  a 
contract  with  Russell  whereby  he  was  to 
have  the  exclusive  right  to  sell  Its  manufac- 
tured goods  in  certain  territory.  Another 
agent  of  the  company  sold  goods  in  such  ter- 
ritory, and  Russell  claimed  damages  in  the 
nature  of  profits  on  such  sales.  It  was  held 
that  the  measure  of  damages  because  of  such 
sales  was  the  profits  which  Russell  might 
with  reasonable  certainty  show  he  was  pre- 
vented from  realizing  by  reason  of  the  breach 
of  contract.  In  Wittenberg  v.  Mollyneaux,  55 
Neb.  42»,  75  N.  W.  835,  It  was  held  that  "a 
party  Injured  by  a  breach  of  contract  may 
recover  for  gains  prevented,  provided  they 
are  within  the  established  rules  i)ermitting 
consequential  damages,  and  provided  they 
can  be  proved  with  a  reasonable  degree  of 
certainty."  In  Western  Union  Telegraph  Co. 
▼.  Wilhelm,  48  Neb.  910,  67  N.  W.  870,  where, 
by  reason  of  the  failure  of  the  company  to 
deliver  a  certain  telegram,  Wilhelm  was  pre- 
vented from  consummating  the  exchange  of  a 
piece  of  land  for  a  stock  of  goods,  and  there- 
by lost  the  profits  he  would  have  made,  had 
such  exchange  been  effected.  It  was  held 
that  the  telegraph  company  was  liable  to 
him  for  such  profits.  In  the  body  of  the 
opinion,  we  find  the  following  language: 
"Since  it  appears  from  the  evidence  that  the 
message  delivered  to  the  telegraph  company 
for  Wilhelm  was  never  delivered,  that  by 
reason  of  the  failure  of  the' telegraph  com- 
pany to  deliver  the  message  the  exchange  of 
the  property  was  not  consummated,  and  be 
thereby  lost  the  profits  he  would  have  made 
upon  that  exchanse,  and  since  the  evidence 
warrants  the  wmclusion  that,  had  the  mes- 
sage l)een  delivered,  the  exohanjre  would 
havt>  lH>en  consummate*!,  we  think  the  evi- 
dtnu'e  sustains  the  finding  that  the  neglect  of 
the  telegraph  company  to  deliver  the  mes- 
sage was  the  proximate  cause  of  the  loss  and 
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damages  sustained."  The  sum  i 
recognized  in  Schneider  t.  Pattn^  '•  "^ 
phy  &  Co.,  38  Neb.  681,  57  N.  W.  SOU  '  ^' 
V.  McVeagh,  75  111.  81.  was  a  ca^e  ii  "-"■ 
of  bams  were  sold  In  Chicago  mM  ''  ^' 
ranty  that  they  were  first-class  ml- "'°' 
spcct;  the  purchaser  not  seang  -''' 
the  seller  knowing  that  they  were  ^'''• 
a  customer  in  Salt  Lake  City  in  ■' ''' 
tract  with  the  latter.  They  v»  JO 
by  the  seller  to  Salt  Lake  City  II  ■-^' 
chaser.  The  hams  not  being  of )  i*  *: 
represented,  the  purchaser  lost  ti  •:-= 
his  resal''.  On  these  facts  it  w«  "  >■ 
he  was  entitled  to  recover,  u  -  ■•> 
items,  the  profits  which  might  be  '-:'« 
expected  on  the  resale.  In  Gridl  -  iii 
16  N.  Y.  489,  69  Am.  Dec.  71S.  t  i-ii 
that  loss  of  profits  not  specolia-^li 
tlngent  may  be  considered  in  ed  '.  il 
damages  for  a  breach  of  contnd  ~  i-.r 
leading  case  on  this  question,  d 
Ion  fully  discusses  the  general 
gether  with  the  exceptions  thetef  r<i 
V.  Brokhahus,  80  N.  T.  614,  it 
the  loss  of  profits  consequent  op^  t(  tl 
is  properly  allowed  as  an  item 
provided  they  are  sucb  as  migbtlMj::] 
expected  to  follow  from  the  i  -t,-j 
and  are  certain  both  as  to  thrtf- -^^.r* 

T,i 
:'5ti 


-II  -It 
UN 


their  cause.    It  may  be  stated 
eral  rule  that  a  party  injured  l| 
contract  Is  entitled  to  recover 
ages.   Including  gains  prevents 
loss  sustained,  subject  to  the  a 
limitations   tliat    it    most    app 
profits  were  reasonably  certain 
realized   by    performance;     thi 
have  been  hi  the  contemplatloni      p, 
when  they  made  the  contract^ 
tive  or  contingent,  and  the  lo^  ^.  J^^ 
to  have  resulted  proximately  i 
from  the  breach.     To  -which  i     «= 
that  they  must  not  have  prooe 
injured  party's  own  neglect. 
mismanagement.     Note   to  Gr  '^  2^ 
reported  in  69  Am.  Dec   725.    'T.s 
rule  was  recognized  and   con  ..:j_ 
Silurian  Mineral  Springs  Co.  v  ^ 
where  we  cited  and  discussed 
Lead  Co.,  40  N.  Y.  422.  and  o4 
ing  the  same  doctrine,  but  con 
facts  In  that  case  brought  it  i 
of  anticipated  profits  on  conji 
ed,  or  hoped-for  sales,  rather  i 
completed  sales,  where  the  dl 
tain,   fixed,   and  capable    of  | 
former  opinion  In  this  case  it  t 
plaintiff    knew   the   pur-pose  I 
goods  were   bought,   and   mnl 
that  the  carrying  out  of  sncb 
entail  certain  expenses,   and  i 
defects.  In  all  probabilitT-.  wo 
covered  imtll  after  the  delivei 
to  the  defendant's  cnstomen; 
may  add  that  it  was  known  I 
at  the  time  of  the  purc-Iiase  ai 
defendant  was  a  Jobber;    tbfl 
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"    t  be  aoM  at  retail,  but  would  be 

delivered  to  the  trade,  to  wit,  to 

■'  'that  they  were  purchased  (or  the 

'  «  of  resale,  and,  It  having  been  un- 

"  '■   3iat  they  were  to  be  resold  at  an 

■•■'  wer  the  contract  price  of  |4  each, 

-■>'  must  have  been  in  the  contempla- 

■  : "  til  the  seller  and  purchaser  as  the 

V-'   damage  which  would  be  sustained 

:  --•  acblne  in  case  of  a  breach  of  the 

\-    It  Is  claimed  by  the  plnlntlfl  that 

;.< '  t  this  case  bring  It  within  the  rule 

-[-:     In    Alpha    Check-Rower    Co.    t. 

•-»  twa)  75  N.  W.  369,  and  It  Is  true 

'i  I  '  certain   facts  the  cases  seem  to 

':•  Tl  at  In  that  case  the  machines  were 

r  :■<•  J  resold,  and  the  decision  was  In 

o  AT  on  the  insufficiency  of  the  answer. 

I  at  bar  all  of  the  cultivators  were 

fold,  and.  If  they  had  been  of  the 

•ality  they  were  represented  and 

IDted  to  l>e,  the  defendant  would 

Cd  a  profit  of  $4  on  each  of  them, 

the  result  of  Its  resale.     It  had 

:  I  this  profit,  and  was  deprived  of 

.(Base  of  the  breach  of  the  war- 


x  «'■• 
mi  •'.  • 

■..In  ■ 


II  U 


ntt' 


ire  of  damages  having  been  based 
completed  resales  of  the  cnltlva- 
smrt  thereof  being  fixed,  certain, 

,  of  accurate  proof,  and  evidently 
ntemplatlon  of  the  parties  when 

'  :  was  made.  It  follows  that  the 

.  -the  district  court  was  right,  and 

.  lid  that  it  be  affirmed. 

tnd  GLANVILiLE,*CC.,  concur. 

: .  lAM.  For  the  reasons  given  In 
'_.  %  opinion,  the  Judgment  of  the 
■  '  Is  affirmed. 


i>:t<  - 

.-.fi  «■:  X  rel.  HUNT  v.  STAFFORD. 

•..•-   ^  rt  of  Wisconsin.    Jan.  23,  1904.) 


a: 


.opinion. 
921. 


For  majority  opinion. 


■"*'".  Is  J.  (concurring).  I  concur  in 
4"  >"•  ^;'  le  of  the  judgment  appealed 
De*>-;_  isent  from  the  reasons  given 
:  .i:  '^*,,  ■  of  the  court.  To  my  mind 
■y.eir'^M  that  in  chapter  5,  Rev.  St. 
.KVl'-'r"*"  unplete  scheme  for  the  nomina- 
1  sa!*  '['  candidates  so  as  to  entitle  them 
,1.  St"!  '  '  names  placed  on  the  official 
inii>n"'-.,ithe  preparation  of  official  bal- 
'..v*  ^l  I  the  use  thereof  by  the  elect- 
■r*  >''',  10.  though  not  using  the  name 
art;'"-  '.I  what  was  understood  to.be 
J..  -  --y'''  thereto  and  what  was  intended 
.p  i'.'  '  methods  of  nominating  party 
... '  :''''  '.it  should  be  deemed  lawful. 
..•.•..'.'-•'  P- 624,  Laws  1899,  deals  with 
I  ,y:  .-'.(ect.  It  contains  a  complete 
..,>  .>( !-  '  •pert  thereto  as  regards  the 


nomination  of  party  candidates,  and  repeal- 
ed all  acts  and  parts  of  acts  in  conflict  there- 
with except  as.  regards  counties  having  a  pop- 
ulation of  200,000  or  more,  and  contained  this 
unmistakable  language  as  to  whether  It  was 
exclusive  or  not: 

"No  political  party  shall  have  its  political 
ticket  placed  upon  the  official  ballot,  or  can- 
vassed at  such  election,  unless  the  nomina- 
tions of  its  candidates  are  made  in  accord- 
ance with  the  provisions  of  this  act." 

By  chapter  349,  p.  640,  Laws  1899,  a  com- 
panion law,  chapter  5  of  the  statutes,  afore- 
said, In  respect  to  the  official  ballot,  was 
amended,  revised  and  re-enacted.  By  what 
authority  can  the  court  change  the  prohibi- 
tion referred  to,  made,  as  it  Is,  in  language 
as  plain  as  English  words  can  express  it,  by 
reading  out  of  section  30,  Rev.  St.  1898,  a 
method  for  making  party  nominations  not 
found  in  the  act  of  1899,  and  add  it  to  the 
prohibitory  clause  thereof?  I  know  of  none. 
If  the  court  may  thus  enter,  as  it  seems  it 
does,  the  domain  of  legislation,  and  make  a 
good  law  out  of  a  bad  one,  then  the  declara- 
tion often  found  in  our  books,  on  the  sub- 
ject of  the  function  of  the  court  being  con- 
fined to  a  declaration  of  the  law  and  the 
enforcement  thereof,  not  the  making  of  the 
same,  should  be  materially  modified.  I  con- 
fess that  this  method  of  treating  the  sub- 
ject is  not  legitimate  If  the  law  of  1899  is 
open  to  construction.  My  Brethren  assume 
that  it  is.  I  am  entirely  unable  to  look  at  It 
that  way.  They  refer  to  the  approval  by  the 
Governor  of  chapter  349,  p.  640,  Laws  1899, 
the  day  after  his  approval  of  chapter  341 
aforesaid,  as  evidence  that  it  was  not  In- 
tended by  the  latter  to  change  that  feature  of 
section  30  of  the  statutes,  upon  which  reli- 
ance Is  placed  by  appellant.  But  It  is  easily 
seen,  as  before  indicated,  that  the  two  acts 
were  companions.  One  related  to  the  meth- 
od of  making  party  nominations  in  order  to 
entitle  the  nominees  to  have  their  names 
placed  upon  the  official  ballot;  and  the  oth- 
er revised,  amended  and  re-enacted  the  ex- 
isting law  on  the  subject  of  such  ballot. 
Both  together  merely  cover  those  two  sub- 
jects in  a  different  form  than  they  were 
covered  by  chapter  5  of  the  statutes.  The 
I  obvious  reason  why  section  30  was  not  other- 
wise referred  to  than  by  the  prohibitory  and 
general  repealing  clauses,  is  because  It  also 
covered  the  subject  of  individual  nomina- 
tions, which  was  not  disturbed  by  the  new 
law. 

Reference  is  made  to  the  fact  that  the  day 
after  the  approval  of  chapter  349,  chapter 
331,  p.  630,  Laws  1899,  was  also  approved, 
wherein  section  30  was  amended  by  chan- 
ging the  word  "two"  to  the  word  "one,"  no 
other  reference  to  said  section  being  made.  I 
hardly  think  my  Brethren  would  have  given 
any  significance  to  that  circumstance  had 
they  observed,  as  the  fact  is,  that  chapter 
351  was  an  act  prepared  by  the  revisers  and 
introduced  early  in  the  session  of  1901  (or 
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the  purpose  of  correcting:  errors  in  the  pub- 
lished statutes,  and  that  the  change  referred 
to  was  not  In  that  part  of  section  30  material 
to  this  case,  but  in  the.  last  part  thereof, 
which  relates  to  the  subject  of  evidence  as 
to  whether  a  party,  seeking  to  have  the 
nainos  of  its  nominees  placed  upon  the  offi- 
cial ballot  for  any  election,  polled  1  per  cent, 
of  the  entire  vote  cast  at  the  previous  elec- 
tion. 

It  is  said  that  the  obvious  purpose  of  chap- 
ter 349,  Id.,  was  to  secure  to  every  political 
party  casting  1  per  cent,  of  the  votes  at  any 
election  the  right  to  be  represented  upon  the 
official  ballot  at  the  succeeding  election  by 
complying  with  the  law  in  respect  to  making 
nominations,  indicating  that  it  was  not  the 
legislative  purpose  to  change  that  part  of 
section  30  under  discussion.  Why  so?  we 
may  well  inquire.  My  Brethren  do  not  seem 
to  say  why.  We  see  no  reason  why  such 
purpose  is  significant  at  all,  since  the  same 
feature  was  fully  covered  by  chapter  5  of 
the  statutes.  Nothing  in  that  regard  was 
added  to  existing  laws  by  the  new  act  A 
new  method  of  securing  such  purpose  was 
provided  for.  That  is  all.  I  cannot  under^ 
stand  how  any  significance  whatever  can  be 
legitimately  attributed  thereto.  , 

Again  it  Is  said  that  by  chapter  457,  p.  665, 
Laws  1901,  the  Legislature  acted  on  the  sub- 
ject of  the  form  of  the  official  ballot,  without 
referring  to  section  30  of  the  statutes,  and 
that  such  circumstance  is  significant.  Why 
so?  The  subject  of  the  law  of  1901  did  not 
relate  to  the  manner  of  making  party  nomi- 
nations at  all.  It  was  confined  to  the  form 
of  the  official  ballot.  It  was  amendatory  of 
chapter  349,  p.  640,  Laws  1809,  as  the  latter 
law  was  of  chapter  5  of  the  statutes  on  the 
same  subject.  Neither  had  anything  what- 
ever to  do  with  the  necessary  way  of  making 
party  nominations. 

The  act  of  1899,  as  alMve  indicated,  pro- 
vided how  party  nominations  should  be  made, 
expressly  declaring  that  If  made  in  any  other 
way  they  should  be  deemed  unlawful  and  the 
ticket  should  not  rightfully  have  a  place  on 
the  official  ballot;  and  that  If  wrongfully  pla- 
ced thereon  It  should  not  be  canvassed.  That 
act  should  be  taken  as  the  Legislature  made 
It,  since  It  Is  BO  plain  as  not  to  be  oi)en  to 
construction  under  the  rules  covering  that 
subject.  The  responsibility  therefor.  If  It  is 
unreasonable  or  violates  constitutional  limita- 
tions, should  rest  where  It  belongs.  One 
feature  which  is  vital  to  this  case  in  my  view 
of  It,  is  that  by  which  the  Legislature  at- 
tempted to  so  provide  that  the  votes  of  elect- 
ors, though  honestly  cast  in  the  manner  pro- 
vided by  law,  without  any  notice  to  them  of 
any  infirmity  In  the  execution  thereof,  should 
be  rejected  as  void  in  case  of  their  being 
for  party  nominees  whose  names  appeared 
In  due  form  on  the  official  ballot.  If  for  some 
want  of  compliance  with  the  statutory  req- 
uisites in  that  regard  they  were  not  entitled 
to  be  there,  notwithstanding  the  fact  of  the 


ballot  being  placed  before  fhe  voter  by  sta*- 
agencles  as  being  In  all  respects  in  con- 
formity with  law.  The  voters.  In  the  in- 
stance before  us,  were  compelled  to  matt- 
their  ballots  by  using  the  form  provided  fo: 
them,  and  to  treat  such  form,  in  expresain; 
their  will,  in  the  precise  manner  therein  ic- 
dlcated.  Having  done  so,  I  think,  barri::;: 
fraud  participated  in  by  such  voters,  all  qnr-*- 
tions  as  to  the  right  of  the  party  voted  for 
to  have  his  name  upon  the  ballot  are  forec:<'>-- 
ed.  They  cannot,  after  the  votes  are  cast,  l*» 
inquired  Into  for  the  purpose  of  nullifyin; 
the  voters'  will.  So  far  as  the  law  in  temi< 
declares  otherwise,  it  Is  a  palpable  Tlola- 
tlon  of  the  constitutional  right  of  every  votf-r 
to  cast  his  vote  for  whomsoever  be  sees  £t. 
and  to  have  It  counted.  The  decisions  else- 
where to  that  effect,  so  far  as  tbey  go,  is 
my  Judgment,  are  sound  beyond  reasonable 
controversy.  Tutt  v.  Hawkins,  53  Neb.  357. 
73  N.  W.  692;  Bowers  v.  Smith,  111  Mo.  Se, 
20  S.  W.  101,  16  L.  R.  A.  TO4,  33  Am.  St 
Rep.  491;  Baker  v.  Scott,  4  Idabo,  696,  43 
Pac.   76. 

The  spirit  of  the  above  decisions,  which  I 
heartily  indorse.  Is  well  stated  in  McCrarj 
on  Elections,  §  706,  cited  by  appellant,  thn*: 

"These  decisions  proceed  upon  the  princi- 
ple that.  In  the  absence  of  fraud,  the  voter  who 
has  had  nothing  to  do  with  the  preparation 
of  the  ballot,  nor  with  matters  preliminary  to 
the  election,  should  not  be  deprived  of  the 
right  to  have  his  vote  counted  because  of 
the  errors  or  wrongful  acts  of  election  ofl5- 
cers." 

The  adjudications  thus  far  on  the  subject 
though  going  in  the  main  upon  mies  of  con- 
struction or  the  doctrine  of  estoppel,  as  to 
contesting  candidates  for  the  office,  might 
well  be  put  upon  the  higher  ground  that  the 
constitutional  right  of  the  elector  to  partici- 
pate with  effect  in  elections,  so  far  as  hav- 
ing his  choice  of  candidates  regarded.  Is  s<. 
far  removed  from  legislative  interference  tltit 
he  cannot  rightfully  be  required,  by  any  Iepri>:- 
latlve  act  to  use  a  particular  form  in  a 
particular  way  for  Indicating  his  choice,  anJ 
thereafter  have  that  choice  disregarded  be- 
cause, perchance,  of  its  being  In  favor  of 
one  whose  name  was  not  rightfully  on  the 
ballot  form  placed  in  his  hands  as  correct : 
the  wrong  of  the  matter  being  wholly  charge- 
able to  public  agencies.  Tbe  feature  of  tte 
act  of  1899  attempting  to  do  that  and  upon 
which  appellant  relies,  should  be  condemno<l 
as  not  law,  though  it  is  such  in  form.  Th-- 
right  of  suffrage  is  not  a  creature  of  tlM> 
Legislature,  nor  subject  to  its  Interferen.  i- 
except  by  reasonable  regulations  to  aecun> 
its  safe,  honest  intelligent  independent,  im- 
blased  exercise.  Some  regulations  are  neces- 
sary to  the  effectiveness  of  the  constitution- 
al guaranty,  and  of  course  are  legitimate. 
However,  attempts,  under  the  guise  of  regu- 
lating the  exercise  of  the  elective  franchise, 
which  go  beyond  that  field  and  materially 
embarrass  the  enjoyment  of  the  right  or  de- 
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stroy  it,  are  not  legitimate.  They  ate  not 
permitted  by  the  Constitation  to  be  effective 
and  will  receive  prompt  condemnation  by  tlie 
court  if  it  efficiently  performs  its  functions 
as  guardian  of  constitutional  guaranties. 
State  ex  rel.  Bunge  v.  Anderson,  100  Wis. 
523,  76  N.  W.  482,  42  L.  R.  A.  289.  That 
principle  was  most  vigoronsly  declared  by 
this  court  in  State  ex  rel.  Wood  v.  Baker,  38 
Wis.  71.  Nothing  need  ever  be  added  to  it. 
To  prevent  effective  legislative  encroachment 
upon  the  constitutional  right  of  the  elector, 
we  need  but  to  firmly  apply  It  The  court, 
by  Ryan,  C.  .T.,  in  that  case,  said,  in  part: 

"The  Constitution  vests  every  person  hav- 
ing certain  qualifications  at  the  time  of  any 
elections  with  the  right  of  suffrage  at  such 
election.  •  •  •  Every  one  having  the 
constitutional  qualifications  then,  may  go  to 
the  polls,  vested  with  the  franchise,  of  which 
no'  statutory  condition  precedent  can  deprive 
him.  •  •  •  Statutes  cannot  impair  the 
right,  though  they  may  regulate  its  exercise. 
Bvery  statute  regulating  It  must  be  consist- 
ent virith  the  constitutionally  qualified  voter's 
right  of  suffrage  when  be  claims  his  right  at 
an  election";  the  theory  thereof  being  "to 
g\iard  against  the  abuse  of  the  elective  fran- 
chise, and  to  preserve  the  purity  of  elections." 

Speaking  with  regard  to  the  effect  of  failure 
of  public  oflScers  to  properly  execute  the 
registry  law  prior  to  the  election,  upon  the 
voter's  right,  be  said,  substantially:  If  he 
were  by  the  act  made  responsible  for  its  ex- 
ecution so  as  to  lose  his  right  by  nonfeasance 
or  misfeasance  of  the  public  officers,  of  which 
he  had  no  notice,  it  might  be  Impossible  to 
sustain  it.  Such  nonfeasance  or  misfeasance 
could  have  no  effect  to  impair  a  personal, 
vested,  constitutional  right. 

Applying  the  foregoing  to  the  facts  of  this 
case,  the  votes  cast  for  respondent  were 
properly  counted,  regardless  of  the  prohibi- 
tion in  the  law  of  1899  to  the  contrary.  They 
were  the  result  of  the  exercise  of  the  elective 
franchise  in  the  only  manner  permitted  by 
Law.  The  ballot  form  used  was  in  effect 
guaranteed  by  the  state  to  be  correct.  That 
was  assented  to,  likewise,  by  the  relator,  till 
his  objections  thereto  could  not  be  made  ef- 
fective without  defeating  the  will  of  the  vot- 
ers.   That  cannot  rightfully  be  done. 


TOWN  OP  BRITTON  et  al.  v.  OUT  et  nx. 

(Supreme  Court  of  South  Dakota.    Jan.  20, 

1904.) 

I.VTOXICATING  LIQOORS-ILLBOAL  SA1»-Ntn- 
SANCE— INJUNCTION. 
1.  Under  the  statute  declaring  that  places 
where  liquor  is  sold  without  license  are  nui- 
sances, and  Rev.  Civ.  Code  1903,  §§  2400,  2403, 
nntborizing  public  oiUcers  to  maintain  a  civil  ac- 
tion against  a  public  nuisance,  a  municipal  cor- 
poration may  enjoin  the  illegal  sale  of  intoxi- 
cants therein,  though  the  voters  have  not  deter- 
mined against  the  sale  of  liquor. 


Appeal  from  Circuit  Gotirt,  Marshall  Coun- 
ty; J.  H.  McCoy,  Judge. 

Action  for  an  Injunction  by  the  town  of 
Brltton  and  others  against  John  Guy  and  wife. 
From  a  judgment  granting  the  writ,  defend- 
ants appeal.    Affirmed. 

Byron  Abbott,  for  appellants.  .Tames  Wells 
and  Harry  B.  Phelps,  for  respondents. 

FULLER,  J.  Plaintiff,  a  municipal  aw- 
poratlon,  is  seeking  to  restrain  the  Illegal  sale 
of  Intoxicating  liqueurs  by  the  defendant  John 
Guy  In  a  certain  two-story  frame  building  sit- 
uated in  the  town  of  Brltton,  and  the  prop- 
erty of  his  wife  and  codefendant,  Annie  Guy, 
with  whose  knowledge  and  consent  the  busi- 
ness of  selling  at  retail  Is  being  conducted 
without  a  license.  That  facts  sufficient  to 
constitute  a  cause  of  action  are  not  stated  is 
the  only  question  presented  by  this  appeal 
from  an  order  overruling  a  demurrer  to  the 
complaint.  The  exact  point  relied  upon  is  the 
failure  to  allege  that  the  voters  of  the  munic- 
ipality have  determined  against  the  sale  ef 
intoxicating  liquors.  Whether  the  defendant 
John  Guy  has  ever  filed  a  bond,  and  paid  to 
the  county  treasurer  the  license  required  by 
statute,  does  not  appear.  It  is  alleged,  how- 
ever, tliat  his  application  for  the  license  fixed 
by  ordinance  was  rejected  by  the  trustees  of 
the  town  on  the  1st  day  of  July,  1903.  It  U 
only  to  persons  having  a  county  license  that 
I  the  officers  of  a  town  can  grant  a  license  to 
I  engage  in  the  business,  and  even  then  it  is  a 
!  matter  left  to  their  discretion.  Rev.  Pol.  Code 
1903,  ii  2854,  2855.  Counsel's  contention  is 
that  the  only  authority  to  restrain  and  sup- 
press such  illegal  traffic  Is  found  In  section 
1546  of  the  Revised  Political  Code,  which,  it 
Is  claimed,  applies  only  to  municipalities  hav- 
ing determined  the  question  of  license  ad- 
versely. Subdivision  3  of  the  act  recites 
that  "houses  or  places  wherein  spirituous, 
vinous  and  fermented  liquors  or  beer  are 
sold  without  a  license,  and  tippling  houses, 
I  are  hereby  declared  to  be  and  shall  be  deem- 
{  ed  to  be  public  or  common  nuisances."  It  is 
;  well  settled  that  the  restraint  or  abatement  of 
public  nuisances  at  the  suit  of  municipal  au- 
thorities is  clearly  within  the  Jurisdiction  of 
courts  of  equity.  Moreover,  a  civil  action  is 
one  of  the  remedies  given  public  officers 
against  a  public  nuisance  by  sections  2400 
and  2403  of  the  Revised  Civil  Code  of  1903. 
City  of  Huron  v.  Bank  of  Volga,  8  S.  D.  449, 
66  N.  W.  815,  69  Am.  St.  Rep.  769.  A 
house  where  intoxicating  liquors  are  sold  at 
retail  without  a  license  having  thus  been  ex- 
pressly declared  to  be  a  public  nuisance  In- 
dependently of  the  action  of  the  voters,  the 
remedy  by  injunction  exists,  without  res<H^ 
to  section  1546,  supra,  and  the  position  of 
appellants'  counsel  Is  not  maintainable. 

The  order  overruling  the  demurrer  to  the 
complaint  is  affirmed. 
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In  re  POPE'S  ESTATE. 

WHEATON  V.  POPE  et  al. 

(Supreme  Court  of  Minnesota.    Jan.  15,  1004.) 

LIFE  TENANT  —  POWERS  —  EXECUTRIX  —  AC- 
COUNTING—WILL— LATENT  AMBIGUITY  —  EX- 
TRINSIC EVIDENCE  —  MISDESCRIPTION  OP 
REAL  ESTATE. 

1.  A  life  tenant  under  a  last  will  and  testa- 
ment, who  is  also  the  executrix  named  therein, 
may  anticipate  and  discharge  a  pecuniary  obli- 
gation, to  mature  after  her  death,  to  a  re- 
mainderman, and  the  latter,  accepting  and  re- 
taining the  payment,  cannot  be  permitted  to  in- 
sist that  the  executrix  shall  again  account  for 
the  amount  when  making  a  final  settlement  of 
the  estate. 

2.  Held,  that  a  certain  item  of  $1,008.05  in 
the  final  account  of  an  executrix  was  stated 
snflSciently  definite  and  certain  under  the  cir- 
cumstances appearing  at  the  trial,  and  that  the 
court  below  did  not  err  when,  on  appeal,  it  af- 
firmed an  order  of  the  probate  court  allowing 
the  item. 

3.  A  latent  ambiguity  in  a  will,  which  may 
be  removed  by  extrinsic  evidence,  may  arise  (1) 
either  when  it  names  a  person  as  the  object  of 
a  gift,  or  a  thing  as  the  subject  of  it,  and  there 
are  two  persons  or  things  that  answ^er  such 
name  or  description;  or  (2)  when  the  will  con- 
tains a  misdescription  of  the  object  or  subject, 
as  where  there  is  no  person  or  thing  in  exis- 
tence, or,  if  in  existence,  the  person  is  not  the 
one  intended,  or  the  thiing  does  not  belong  to 
the  testator. 

4.  Where  there  is  an  erident  misdescrip- 
tion of  real  property  devised  by  will,  and  it 
clearly  appears  that  certain  land  owned  by  the 
testator  was  that  by  him  intended  instead  of 
that  mistakenly  described,  a  court  should  not 
hesitate  to  carry  out  and  effectuate  that  inten- 
tion if  it  can  be  done  without  disregarding 
well-settled  rules. 

.5.  Held,  in  the  case  at  bar,  that  the  court  be- 
low was  justified  in  its  conclusion  as  to  the  in- 
tent of  the  testator  when  devising  a  misde- 
scribed  tract  of  land. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Houston  Coun- 
ty;  Nathan  Klngsley,  Judge. 

In  the  matter  of  the  estate  of  Gershom 
Pope.  Petition  of  Lucy  A.  Wheaton  against 
Maria  Pope,  executrix,  and  Uelwin  P.  Stew- 
art, to  have  the  will  and  the  record  thereof 
revised,  denied,  and  petitioner  appeals.  Af- 
firmed. 

Duxbury  &  Duxbury,  for  appellant.  Gray 
&  Thompson  and  C.  S.  Trask,  for  respon- 
dents. 


COLLINS,  J.  Gershom  Pope  died  testate 
In  Houston  county,  In  this  state,  May  5,  1885, 
leaving  a  widow,  Maria  Pope,  and  two  mar- 
ried daughters,  Lucy  A.,  Wheaton  and  Emily 
J.  Stewart,  surviving  him.  May  25th  of  the 
same  year  bis  last  will  and  testament  was 
presented  to  the  proper  court,  with  a  petition 
of  the  'widow,  who  had  been  named  therein 
as  executrix,  praying  that  it  might  be  allow- 
ed and  probated.  The  petition  was  duly 
granted,  and  Mrs.  Pope  was  created  execu- 
trix, and  In  due  time  Inventories  were  filed 
of  the  real  and  personal  property,  and  the 
time  within  which  to  file  claims  was  fixed 
and  fully  expired.  An  account  of  the  execu- 
trix was  filed  and  duly  approved  on  July  12, 


1886.  This  showed  a  balance  of  personal 
property  In  her  hands  of  the  value  of  ^,OfK.- 
05.  No  final  decree  assigning  the  property 
under  the  wUl  was  made,  and  nothing  fnrtbr-r 
was  done  until  the  beginning  of  these  pro- 
ceedings In  July,  1902.  Mrs.  Pope  then  fil.- 1 
a  petition  asking  a  final  settlement  of  her 
trust  account,  representing  that  she  had  fui 
administered  upon  the  estate,  and  pnyins 
that  a  time  and  place  be  fixed  for  an  examina- 
tion and  allowance  of  her  account  and  for  the 
assignment  of  the  personal  property  In  her 
hands  and  of  the  real  estate  to  the  penniM 
entitled  thereto  under  the  will.  Mrs.  Whpj- 
ton  then  appeared,  and  specifically  ObjectPal 
to  the  allowance  of  one  Item  mentioned  on 
the  credit  side  of  the  account,  as  follows: 
"By  various  expenses  and  disbursements,  not 
Itemized,  Including  gifts  to  church  and  re<.-<- 
tlves,  ?1,008.05."  The  executrix  claimed  that 
she  was  entitled  to  credit  for  the  amotmt. 
and,  if  allowed,  the  balance  hi  her  hands  on 
account  of  personal  property  was  $3,000.  No 
other  person  objected  to  the  allowance  of 
this  Item.  The  objection  was  that  this  item 
was  nnauthorlised,  and  that  the  charge  wa-i 
not  properly  Itemized. 

By  the  terms  of  the  will  Mrs.  Pope  -wai? 
given  a  life  estate  In  both  the  personal  and 
real  property  of  which  Mr.  Pope  died  possess- 
ed, and  It  was  expressly  provided  tbat  no 
bonds  should  be  required  of  her  as  executrix. 
And,  having  a  life  estate  In  the  personalty, 
she  was  not  required  to  account  for  the  earn- 
ings or  Increase  thereof  during  the  17  year* 
it  had  been  In  her  hands  when  these  procee<I- 
Ings  were  instituted.  Two  pieces  of  real  es- 
tate were  described,  or  attempted  to  be  df- 
scrlbed,  in  this  will— one,  of  three  acres,  be- 
ing devised,  subject  to  the  life  estate  before 
mentioned,  to  Mrs.  Stewart  In  fee;  and  the 
other,  of  100  acres  In  fee,  but  subject  to  said 
life  estate,  to  Delwln  P.  Stewart,  a  gmndstm 
of  the  deceased.  Immediately  upon  the  Slin? 
of  the  petition  by  Mrs.  Pope,  Mrs.  WTieaiton 
filed  a  petition  wherein  she  represented  that 
the  deceased  left  two  certain  tracts  of  peal  es- 
tate situate  In  the  county  of  Houston,  one  of 
which,  described  by  metes  and  bonndls.  con- 
tained about  3  acres,  and  on  which  he  resid- 
ed at  the  time  of  his  decease:  and  the  other. 
also  described  by  metes  and  bounds,  embm- 
clng  100  acres.  It  was  admitted  In  this  peti- 
tion that  the  tract  of  three  acres  was  corTe<-t- 
ly  described  In  the  will,  but  It  was  asserted 
that,  after  this  Instrument  was  filed  for  pro- 
bate, the  Judge  of  the  probate  court  requested 
one  Mnrsliall,  who  was  the  draftsman  of  the 
will,  and  a  witness  to  its  execution,  to  in!<ert 
in  the  description  of  the  larger  tract  of  land 
the  words  and  figures  "N.  E.  %,"  represent- 
ing to  him  that  there  appeared  to  be  ttn  er- 
ror in  the  description,  and  that  said  letters 
and  figures  were  necessary  to  correct  the  er- 
ror; that  thereupon  Marshall  complied  with 
the  request,  and  Inserted  the  letters  and  fi;;- 
ures  above  mentioned  in  the  body  of  the  wii:. 
and  that  a  certified  copy  of  the  vrtll,  with 
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tli«se  words  and  figures  Inserted  therein,  was 
avily  recorded  in  the  office  of  the  register  of 
ieeds  of  Houston  county;   that  the  will  was 
ictually  probated  with  these  words  and  fig- 
ures   unlawfully  and  fraudulently  Inserted, 
and  that  the  petitioner  failed  to  discover  this 
act  of  Mr.  Marshall  until  about  the  1st  of 
Tuly,  1902.    On  this  petition,  Mrs.  Wheaton 
a  sked  that  the  letters  and  figures  so  Inserted 
inigbt  be  stricken  out  of  the  will  as  probated 
mid  as  recorded,  and  that  the  court  declare 
tlie  same  to  be  no  part  of  that  instrument,  or 
of  the  record  thereof.    A  citation  was  issued 
cUrected  to  and  served  upon  Delwln  P.  Stew- 
art,  devisee.     Subsequent  proceedings  were 
tiad  In  probate  court,  whereby  the  item  of 
$1,008.05  before  mentioned  was  allowed  as  a 
oredit  in  the  account  of  the  executrix,  and 
tier  liability  to  the  estate  was  fixed  at  the 
Slim  of  $3,000  on  account  of  the  personalty. 
The  personal  property,  value  $3,000,  was  then 
assigned  and  vested  in  supposed  accordance 
■with  the  provisions  of  the  will.    The  three 
acres  before  mentioned,  on  which  the  testa- 
tor resided  at  the  time  of  his  death,  were  as- 
signed to  and  vested  In  Mrs.  Stewart,  subject 
to  the  life  estate  held  by  her  mother  as  pro- 
vided in  the  will.   The  petition  of  Mrs.  Whea- 
ton to  have  the  will  and  the  record  thereof 
revised  was  denied,  the  court  holding  that 
tbe  words  and  figures  "N.  B.  \i"  were  a  part 
of  the  Instrument  when  It  was  presented, 
proved,  and  probated,  and  that  by  its  decree 
there  was  then  vested  In  Delwln  P.  Stewart 
In  fee,  subject  to  tbe  life  estate  of  the  execu- 
trix, 100  acres  of  land,  describing  it  by  metes 
and  bounds,  and  with  much  more  particulari- 
ty than  was  found  in  the  will. 

It  stands  admitted,  and  the  court  found, 
that  this  particular  tract  was  owned  by 
Oershom  Pope  when  he  died,  had  been  his 
property  for  over  40  years,  and  that  when  he 
made  his  will,  for  a  long  time  previous,  and 
at  the  time  of  his  decease  he  owned  no  other 
real  estate  whatsoever,  except  the  three-acre 
tract.  I^om  this  decree  Mrs.  Wheaton  ap- 
pealed to  the  district  court,  and  Its  deter- 
mination was  satisfactory,  except  as  to  the 
credit  Item  of  $1,008.05  and  the  devise  to 
Delwln  P.  Stewart.  As  to  these  matters  the 
decision  was  in  substantial  accord  with  that 
of  the  probate  court.  It  was  found  that  the 
100  acres  devised  to  Mr.  Stewart  was  thus 
described  in  the  will:  "I  give  and  bequeath 
to  my  grandson  Delwln  P.  Stewart  the  fol- 
lowing described  piece  or  parcel  of  Real  Es- 
tate situated  In  the  Town  of  Wilmington 
County  and  State  aforesaid:  to  wit:  Com- 
mencing at  the  South  East  comer  of  the 
South  West  quarter  of  X.  E.  V*  Section  One 
(1)  in  Township  One  hundred  and  One  (101) 
of  Range  six  (6)  West  of  the  5th  Principal 
Meridian  running  west  One  hundred  and  sixty 
(160)  rods  thence  North  One  hundred  and  fif- 
teen (115)  rods:  thence  In  a  south  easterly 
direction  to  the  East  line  of  said  South  West 
quarter  of  Section  one  (1)  The'nce  South 
KiKlity  five  (85)  rods  to  the  place  of  begin- 


ning Containing  One  hundred  (100)  acres 
more  or  less  to  him  and  his  heirs  forever 
subject  to  the  bequest  first  above  written 
only."  This  was  obviously  erroneous,  be- 
cause the  alleged  description  was  meaning- 
less. Strilclng  out  the  words  and  figures 
"N.  E.  %"  from  the  will— and  the  testimony 
would  fiilly  Justify  a  finding.  In  a  proper 
case,  that  they  were  inserted  after  the  tes- 
tator's decease— a  tract  of  land  of  about  100 
acres  would  be  accurately  described,  but  Its 
location  would  be  In  the  S.  W.  %  of  section 
1,  and  such  tract  was  never  owned  by  the 
testator.  It  was  nearly  80  rods  from  the  100- 
acre  tract  that  he  did  own.  But  the  court 
found  that  the  land  intended  to  be  devised 
and  which  was  actually  devised  to  Delwin 
P.  Stewart  was  the  100  acres  owned  by  the 
testator  for  40  years  prior  to  and  at  the  time 
of  his  decease,  and  by  its  conclusion  of  law 
ordered  Judgment  to  be  entered  assigning  It 
to  him,  subject  to  Mrs.  Pope's  life  estate  and 
to  other  conditions  found  in  the  will.  As  to 
the  Item  of  $1,008.05  the  court  found  that  the 
executrix  first  debited  herself  with  the  sum 
of  $4,008.05,  the  amount  on  hand  July  12, 
1886,  and  for  which  she  was  then  liable,  and 
then  credited  herself  with  the  amount  of 
this  item;  the  balance  being  $3,000.  It  fur- 
ther found  that  subsequent  to  July  12,  1886, 
and  prior  to  the  making  of  the  final  account 
In  1902,  she  had  paid  to  Mrs.  Wheaton,  ont 
of  the  moneys  In  her  hands,  as  executrix, 
the  sum  of  $600,  and  had  also  paid  to  Mra. 
Stewart  the  same  amount;  and,  further,  that 
Mrs.  Wheaton  acquiesced  in  and  consented 
to  the  payments  to  her,  and  because  of  this 
acquiescence  and  consent,  and  because  of 
Mrs.  Stewart's  failure  to  object  to  the  item, 
that  the  executrix  was  entitled  to  credit  In 
her  account  for  $1,008.05  at  least.  In  con- 
struing this  finding  of  fact  to  ascertain  exact- 
ly what  it  means  we  have  a  right  to  refer  to 
the  testimony,  and  we  discover  that  the  court 
below  would  have  been  fully  Justified  In  find- 
ing that  upon  the  bearing  in  the  probate 
court  of  the  petition  made  by  the  executrl.ic 
for  a  settlement  and  allowance  of  her  final 
account  it  was  stipulated  and  agreed  in  open 
court  by  Mrs.  Wheaton,  In  consideration  of 
the  fact  that  these  and  other  payments  had 
actually  been  made,  that  the  executrix 
should  be  allowed  credit  for  the  full  amount 
of  this  item;  or,  in  other  words,  that  tbe 
objection  which  had  theretofore  been  made 
by  her  was  withdrawn  and  waived  In  a  most 
formal  manner,  and  that  this  item  was  al- 
lowed because  Mrs.  Wheaton  withdrew  her 
objection,  and  then  and  there  consented  to 
its  allowance.  There  was  no  controversy 
about  the  payments  we  have  mentioned. 
They  were  made  without  a  formal  order  by 
the  court,  but  both  Mrs.  Stewart  and  Mrs. 
Wheaton  acquiesced  by  accepting  the  money. 
We  think,  taking  into  consideration  the  tes- 
timony we  have  referred  to,  that  the  finding 
of  fact  as  to  payment  was  fully  justified,  and 
that  it  entirely  supported  the  conclusion  of 
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Inw  predicated  upon  It  to  the  effect  tbat, 
subject  to  the  life  estate  of  tlie  executrix, 
the  peraonal  estate  in  her  tiands  amounted 
to  but  $3,000,  and  that  this  amount  was  1;o 
be  distributed  to  certain  named  persons  in 
accordance  with  the  provisions  of  the  ■will. 
These  payments  can  properly  be  regarded 
and  treated  as  assignments  to  the  residuary 
legatees,  Mrs.  Stewart  and  Mrs.  Wheaton, 
$600  to  each.  It  appears  that  the  executrix 
chose  to  waive  her  rights  while  living,  and 
to  pay  over  money  which  she  was  entitled  to 
hold  dnring  her  lifetime,  and  that  the  lega- 
tees accepted  it,  and  there  cannot  be,  aud 
ought  not  to  be,  any  legal  ground  for  com- 
plaint on  the  part  of  the  latter,  or  of  either 
of  them.  Payment  of  part  or  all  of  the 
amount  to  which  Mrs.  Wheaton  might  be- 
come entitled  upon  the  death  of  her  mother 
could  be  anticipated  without  violating  the 
law.  If  money  is  accepted  by  remainder- 
men from  the  life  tenant  under  such  circum- 
stances, it  may  fairly  be  implied  that  it  is 
on  account  of  the  payment  which  would 
have  become  payable  upon  the  termination 
of  the  life  estate.  A  life  tenant,  realizing 
and  recognizing  that  a  legal  obligation  is  to 
be  canceled  after  his  decease,  may  anticipate 
and  discharge  it  in  his  lifetime,  and  in  so 
doing  he  is  entitled  to  protection  when  ren- 
dering his  account.  It  would  be  noticeably 
unjust  if  Mrs.  Wheaton  could  accept  a  pay- 
ment out  of  the  funds  of  the  estate,  and  then 
be  permitted  to  insist  that  the  executrix  should 
again  account  for  the  amount  of  such  payment. 
This  case  is  analogous  to  one  where  an  admin- 
istrator is  held  to  have  settled  the  estate, 
when,  having  paid  the  debts  reported  by  the 
commissioners  or  tribunal  which  passes  up- 
on the  claims  presented  and  fixes  the  amount 
of  debts,  he  has  handed  over  the  remaining 
property  to  the  distributees  without  further 
proceedings  In  probate  court  Such  a  case 
was  Brown  v.  Forsche,  43  Mich.  403,  6  N.  W. 
1011.  The  property  there  held  In  trust  was 
turned  over  by  an  administrator  to  the  dis- 
tributees of  the  estate,  and  to  the  Injury  of 
creditors,  without  an  order  of  the  probate 
court  authorizing  or  requiring  the  adminis- 
trator so  to  do.  The  language  used  by  the 
learned  Judge  Cooley,  who  wrote  the  opin- 
ion, is  in  point,  and  is  as  follows:  "A  pro- 
bate case  on  appeal  is  to  be  tried  and  de- 
termined on  the  same  principles  that  would 
be  administered  by  the  probate  court  itself. 
That  court,  in  adjusting  the  accounts  of  ad- 
ministrators, is  governed  by  broad  princi- 
ples of  equity;  and  It  is  at  all  times  compe- 
tent for  the  administrator,  unimpeded  by 
technical  rules,  to  show  the  fairness  of  his 
dealings,  the  real  nature  of  his  transactions, 
and  to  restrict  the  amount  for  which  he 
should  be  held  liable  to  that  which  equity 
demands.  Upon  any  other  rule  he  might  be 
made  to  bear  the  burden  of  events  for  which 
he  was  in  no  degree  responsible,  and  when  he 
was  acting  in  the  most  conscientious  dis- 
charge of  duty." 


But  counsel  for  Mrs.  Wheaton  mge  tbat  all 
of  the  testimony  received  by  the  trial  court 
on  which  the  finding  of  payment  was  pre«l- 
Icated,  and  also  all  of  the  testimony  concern- 
ing the  stipulation  In  probate  court  made  in 
respect  to  the  allowance  of  the  disputed 
item,  was  objected  to  on  the  ground  tluit.  a« 
found  in  the  account,  this  item  presented  do 
claim  for  which  the  administratrix  was  eu- 
titied  to  credit;  and,  further,  that  the  testi- 
mony was  not  within  the  issues.  In  answer 
to  this  we  reach  the  conclusion  that,  wbi^o 
the  statement  of  the  item  was  not  as  tn'A 
and  specific  as  it  might  have  been  made,  it 
was  sufficlenUy  definite  for  the  purix>ses  of 
trial  in  the  district  court.  In  the  absence  of 
any  demand  that  it  be  made  more  specific,  vr 
for  a  bill  of  particulars,  and  in  the  absence 
of  all  pleadings.  It  must  be  remembered 
that  the  trial  in  question  was  upon  tbe  re- 
turn made  by  the  probate  court,  and  tbat  no 
issues  were  framed,  through  formal  plead- 
ings. In  such  cases  there  must  neceasariiy 
be  some  latitude  in  the  examination  and  con- 
sideration of  an  account,  and  in  the  Intro- 
duction of  evidence  the  trial  court  must  not 
be  too  strict. 

We  have  stated  that,  if  the  words  and  fig- 
ures "N.  Sk  ^"  said  to  have  been  inserted, 
are  omitted  from  the  will,  the  lana  describe<l 
Is  a  tract  never  owned  by  the  testator,  and 
about  one-half  mile  from  a  tract  of  like  size 
and  shape  owned  by  him  for  some  40  years 
before  aud  at  the  time  of  his  death;  and  also 
that  the  will  as  probated,  with  the  words  and 
figures  "N.  B.  \i"  therein,  failed  to  describe 
any  tract  of  land  whatsoever  because  of  its 
IndefinitenesB  of  description.  Taking  tbe  in- 
stnmient,  as  probated,  as  conclusive  In  this 
proceeding,  we  have  a  clear  case  of  latent  am- 
biguity. Whenever  there  Is  a  description  in 
a  writing  of  an  object  or  a  subject  wbicfa  is 
not  in  existence,  there  Is  an  ambiguity-  which 
may  be  removed  by  extrinsic  evidence.  The 
rule  is  well  stated  thus:  "A  latent  ambiguity 
in  a  will,  which  may  he  removed  by  extrinsic 
evidence,  may  arise  (1)  either  when  it  names 
a  person  as  the  object  of  a  gift,  or  a  thin; 
as  a  subject  of  it,  and  there  are  two  persons 
or  things  that  answer  such  name  or  descrip- 
tion; or  (2)  when  the  will  contains  a  misde- 
scription of  the  object  or  subject,  as  where 
there  is  no  person  or  thing  In  existence,  or, 
if  in  existence,  the  person  is  not  the  one  In- 
tended, or  the  thing  does  not  belong  to  the 
testator."  Patch  v.  White,  117  U.  S.  210.  6 
Sup.  Gt.  617,  29  L.  Ed.  860.  Again:  •'Where 
the  meaning  of  such  an  Instrument  as  a  will 
is  involved  in  uncertainty  because  of  misde- 
scription, the  intention  may  be  ascertained 
by  extrinsic  evidence,  and,  when  so  ascer- 
tained, will  be  taken  as  the  meaning  of  tbe 
testator  if  such  meaning  can  be  distinctly  de- 
rived from  a  fair  and  rational  interpretation 
of  the  language  employed."  ZirlUe  t.  Leon- 
ard, 61  Kan.  636,  60  Pac.  818.  A  wOl  most 
always  be  construed  so  as  to  give  effect  to 
every  part  of  it,  provided  an  effect  can  be 
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given  It  not  inconsistent  with  ttie  general  in- 
tention as  gathered  from  tlie  entire  instru- 
ment. Where  it  is  clear  on  the  face  of  such 
an  Instroment  that  a  testator  has  not  accur- 
ately or  clearly  expressed  his  meaning  by 
the  words  used,  words  may  be  supplied  to 
effectuate  the  intention  as  gathered  from  the 
context.  A  large  number  of  cases  might  be 
cited  to  illustrate  the  rule  and  its  applicabil- 
ity here,  but  the  following  are  extremely 
pertinent:  Seebroclf  v.  Pedawa,  83  Neb.  413, 
.V)  N.  "W.  270,  2a  Am.  St  Rep.  488;  Govin  v, 
Metz,  79  Hun,  461,  29  N.  Y.  Supp.  988;  Priest 
v.  Lackey,  140  Ind.  399,  89  N.  BL  54;  Cham- 
bers V.' Watson,  60  Iowa,  339,  14  N.  W.  336, 
46  Am.  Rep.  70;  Covert  T.  Sebern,  73  Iowa, 
5ii4.  35  N.  W.  636;  Stewart  v.  Stewart,  96 
Iowa,  020,  65  N.  W.  976;  Flynn  v.  Holman 
(Iowa)  94  N.  W.  447. 

Where  there  is  a  misdescription  of  prop- 
erty intended  to  be  devised,  and  where  it  ap- 
pears clearly  that  certain  land  owned  by  the 
testator  was  that  Intended  by  him,  the  courts 
should  not  hesitate  to  carry  out  and  effectu- 
ate the  manifest  Intention.  In  this  particular 
case  the  scrivener  was  told  by  the  testator 
tliat  he  wanted  to  devise  to  his  grandson  the 
tract  of  100  acres  which  he  actually  owned, 
and  the  former  was  furnished  with  a  cor- 
rect description  of  that  tract,  to  be  copied 
into  the  will.  The  mistake  was  that  of  the 
scrivener,  not  of  the  testator.  More  than 
this,  the  presumption  here  Is  that  when  the 
testator  devised  the  100  acres  of  land  of 
which  he  should  die  seised,  subject  to  a  life 
estate  In  Ids  wife,  that  be  meant  and  In- 
tended to  devise  his  own  lands,  not  the  real 
estate  of  another.  Gase  v.  Young,  8  Minn. 
209  (Gil.  140). 

We  have  not  yet  referred  to  the  position 
taken  by  the  court  below,  in  effect,  that  Mrs. 
WUeaton  could  not  be  granted  any  relief  upon 
her  petition  to  revise  the  will  and  the  record 
of  the  same.  This  is  a  collateral  proceeding, 
and  the  decree  attacked  must  stand  as  un- 
impeachable. This  Is  well  settled  In  all  juris- 
dictions where  probate  proceedings  are  con- 
ducted in  courts  of  record.  But,  should  we 
hold  to  the  contrary,  and  that  the  court  might 
iind  ought  to  have  found  that  the  words  and 
figures  "N.  E.  %"  were  Inserted  after  the  will 
'nas  made,  the  result  here  would  be  the  same. 
Taking  the  will  by  its  four  corners,  we  find 
that  the  testator,  first,  created  a  life  estate 
in  his  wife  in  all  property,  both  real  and  per- 
sonal, of  which  he  should  die  seised.  He 
then  devised  to  his  grandson,  Delwin,  a  tract 
of  100  acres,  of  which  he  should  die  seised; 
then  to  his  daughter  Mrs.  Stewart  the  3-acre 
tract  on  which  he  lived;  and  then  to  each  of 
his  three  granddaughters  he  bequeathed  $1(X). 
The  balance  of  his  property,  both  real  and 
personal,  he  divided  equally  between  Mrs. 
Stewart  and  Mrs.  Wheaton,  subject,  of 
course,  to  his  wife's  life  estate.  And,  finally, 
he  provided  that,  should  either  of  his  two 
daughters,  or  either  of  his  granddaughters, 
die  before  the  final  distribution  of  his  estate. 


the  share  bequeathed  to  such  daughter  should 
descend  In  equal  parts  to  his  other  lawful 
heirs;  and,  further,  that,  if  his  grandson 
should  die  before  such  final  distribution,  the 
100  acres  should  be  equally  divided  between 
his  two  daughters.  That  he  gave  a  life  es- 
tate in  his  real  property  to  his  wife,  and  then 
devised  the  100  acres,  expressly  subject  to 
this  life  estate,  distinguishes  this  case  from 
McGovem  v.  McGovern,  75  Minn.  314,  77 
N.  W.  970,  74  Am.  St  Rep.  489.  This  and 
other  provisions  of  the  will  and  the  surround- 
ing circumstances  unmistakably  pointed  out 
his  Intent  to  devise  the  sole  and  only  tract 
of  100  acres  owned  by  him. 

We  conclude  that  the  Intention  of  the  tes- 
tator was  fully  disclosed  by  competent  evi- 
dence, and  that  the  land  devised  by  the  will 
was  the  100  acres  which  had  for  many  years 
been  the  testator's  property,  and  in  which  he 
gave  his  wife  a  life  estate.  The  court  below 
was  abimdantly  justified  In  so  deciding. 

Order  affirmed. 


SCHMITZ  V.  ZEH,  (3onnty  Auditor  (SMITH  et 

al..  Interveners). 
(Supreme  Court  of  Muinesoto.    Jan.  15,  1904.) 

MUNICIPAL    BONDS— PAYMENT— INJUNCTION- 
ESTOPPEL   TO   QUESTION   VALIDITY. 

1.  In  an  action  to  eujoin  the  payment  of  cer- 
tain municipal  bonds  issued  under  section  2771, 
Gen.  St.  1894,  to  aid  in  the  construction  of  a 
railroad,  it  appears  that  the  bonds  were  issued 
by  the  municipal  offlcera,  being  authorized  to 
do  80  by  vote  of  the  people,  delivered  to  the 
railway  company,  and  by  it  sold  and  transfer- 
red to  third  persons,  who  were  purchasers  there- 
of iu  good  faith  and  witliout  notice  of  irregulari- 
ties in  their  issue;  taxes  were  for  13  years 
thereafter  annually  levied  and  collected  in  pay- 
ment of  the  interest  as  it  accrued  on  the  bond's, 
and  the  same  promptly  paid  when  dne;  plain- 
tiff is,  and  has  been  for  6  years,  a  taxpayer 
of  the  municipality,  and  neither  he  nor  any  oth- 
er taxpayer  or  other  person  ever  questioned  the 
validity  of  the  bonds,  but  all  acquiesced  in  their 
validity  during  the  time  stated,  ffeld,  that 
plaintiff  and  all  other  taxpayers  are  now  estop- 
ped from  questioning  their  validity,  it  not  ap- 
pearing that  there  was  a  total  lack  of  power  in 
the  municipality  to  issue  them. 

2.  Bonds  issued  by  municipalities  in  aid  of 
the  construction  of  a  railroad  under  statutory 
power,  though  the  amount  thereof  be  iu  excess 
of  the  amount  prescribed  by  statute,  are  void 
only  to  the  extent  of  the  excessive  issue. 

3.  Gen.  St.  1894,  §  2771,  was  not  repealed  by 
the  act  incorporating  the  village  of  Red  Lake 
Falls  (Sp.  Laws  1881,  p.  253,  c.  40). 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Red  Lake 
County;  William  Watts,  Judge. 

Action  by  Adam  Schmitz  against  Adam 
Zeh,  county  auditor  of  Red  Lake  county. 
Anna  W.  Smith  and  James  Bristol  intervene. 
Judgment  for  interveners,  and  plaintiff  ap- 
peals.   Affirmed. 

Chas.  E.  Boughton  and  Van  R.  Brown,  for 
appellant  Warner  &  Lawrence  and  B.  W. 
Smith,  for  respondents. 


I  1912. 
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BROWN,  J.  Action  by  a  taxpayer  of  the 
city  of  Red  Lake  Falls  to  restrain  and  enjoin 
the  auditor  of  Red  Lake  county  from  issuing 
■warrants  in  payment  of  the  Interest  due  up- 
on certain  bonds,  In  which  action  Anna  W. 
Smith  and  James  Bristol  Intervened,  claim- 
ing to  be  innocent  purchasers  of  the  bonds. 
The  trial  court  ordered  Judgment  for  the 
Interveners,  wlilch  was  entered,  and  plaintiff 
appealed. 

The  facts  are  as  follows:  The  village  of 
Red  Lake  Falls  was  duly  incorporated  as  a 
municipal  corporation  In  188t,  under  the  pro- 
visions of  chapter  40,  p.  253,  8p.  Laws  of  that 
year,  and  was  ieincorp<H«ted  as  a  dty  under 
the  provisions  of  Gen.  Laws  1895,  p.  Id,  c.  8. 
On  December  4,  1885,  the  Duluth  &  Manitoba 
Railway  Company,  a  corporation  duly  organ- 
ized and  created  under  the  laws  of  the  state, 
being  about  to  engage  in  the  construction  of  a 
raih-oad  to  and  through  the  said  village,  and 
desiring  aid  in  the  form  of  municipal  bonds, 
presented  to  the  village,  under  and  pursuant  to 
section  2771  et  seq.,  Gen.  St  1894,  the  propo- 
sition therein  provided  for,  containing,  among 
other  things,  a  statement  of  the  amount  of 
bonds  desired  by  it,  the  time  when  payable, 
the  rate  of  interest,  the  time  when  the  bonds 
should  be  delivered  with  reference  to  the 
completion  of  the  railroad,  and  fully  comply- 
ing with  the  statute  in  all  respects.  Upon 
filing  the  proposition  with  the  village  record- 
er, the  village  council  duly  called  an  election 
for  the  purpose  of  submitting  to  the  people 
the  question  whether  to  accept  the  same  and 
extend  the  solicited  aid  by  issuing  the  bonds. 
The  election  was  duly  held  on  the  15th  of 
December,  1885,  and  a  large  majority  of  the 
voters  cast  their  ballots  in  favor  of  the  propo- 
sition. Thereafter,  acting  under  the  statute, 
and  in  pursuance  of  the  power  conferred 
thereby,  and  the  authority  given  by  the  vot- 
ers of  the  village,  the  council  Issued  and  de- 
livered to  the  railway  company  nine  bonds 
of  ?1,000  each,  payable  on  or  before  the  ex- 
piration of  SO  years,  with  Interest.  The 
proposition  of  the  railway  company  request- 
ed an  Issue  of  flO.OOO  in  bonds,  but,  for  the 
reason  that  that  amount  would  exceed  the 
limit  authorized  by  law,  only  $9,000  were  in 
fact  Issued.  Subsequently  the  Interveners 
herein  purchased  two  of  the  Ixmds  In  good 
faith  and  in  the  usual  course  of  business, 
and  are  now  bona  fide  holders  thereof.  The 
total  assessed  valuation  of  all  real  and  per- 
sonal property  of  the  village  for  the  year 
1885,  as  equalized  by  the  state  board  of 
equalization  for  that  year,  was  $231,086.  At 
the  time  the  preposition  was  submitted  to 
the  voters  the  village  was  indebted  in  the 
sum  of  $2,000  on  account  of  certain  bonds 
issued  by  It  for  the  construction  of  a  bridge, 
and  a  floating  indebtedness  of  about  $300, 
the  latter  being  represented  by  outstanding 
unpaid  village  orders.  On  the  theory  that 
the  issuance  of  the  bonds  was  illegal  and 
unauthorized,  plaintiff,  a  taxpayer,  brought 


this  action  to  restrain  and  enjoin  tbe  fortber 
payment  of  Interest 

It  Is  contended  by  plaintiff  that  tiie  bonds 
are  void  for  various  reasons:  (1)  Tbat  tbe 
contract,  or,  as  termed  by  the  statute,  Ote 
"mutual  agreement,"  between  the  railway 
company  and  the  village,  resulting  from  the 
proposition  of  the  company  and  its  accept- 
ance by  the  voters,  was  wholly  void,  for  tb» 
reason  tbat  it  provided  for  bonds  to  tb<> 
amount  of  $10,000,  which.  It  is  admitted. 
was  in  excess  of  the  statutory  limit,  and  am- 
ferred  no  authority  upon  the  village  officer* 
to  issue  bonds  in  any  amount  (2)  Tbat  tbe 
amount  actually  issued,  $9,000,  was  also  ia 
excess  of  the  statutory  limit,  and  void.  (3.i 
That  as  tbe  village  of  Red  Lake  Falls  wa-^ 
not  in  existence  at  the  time  of  the  passagt- 
of  section  2771,  it  having  been  subseqoentlj 
incorporated  by  special  act  of  tbe  L.^lsU- 
ture,  the  statute  has  no  application;  and. 
further,  that  it  was  in  effect  repealed.  In  so 
far  as  the  village  was  concerned,  by  the  act 
of  its  incorporation.  The  first  two  propo- 
Bitions  are  presented  in  appellant's  brief  with 
much  force,  and  are  not  without  merit.  But 
in  the  view  we  take  of  the  case^  tbey  air 
not  decisive;  for  if  it  be  conceded  tbat  the 
objections  there  made  would  be  fatal,  if  sea- 
sonably interposed,  they  are  entirely  over- 
come by  the  contention  of  respondents  tbac 
in  any  event  tbe  bonds  are  valid  in  ibc 
hands  of  innocent  holders  on  the  ground  of 
estoppel  and  laches.  To  this  feature  of  tbe 
qase  we  turn  our  attention. 

1.  It  Is  not  claimed  that  there  were  any 
fatal  errors  or  Irregularities  In  the  proceed- 
ings leading  up  to  and  including  the  election 
upon  the  proposition  whether  tbe  bonds 
should  be  issued,  aside  from  the  objections 
embodied  in  the  first  proposition  above  re- 
ferred to,  nor  any  claim  that  the  railway 
company  failed  fully  to  comply  with  th.- 
terms  of  its  contract.  It  afflrmatlTely  ap- 
pears that  plaintiff  Is,  and  has  heea,  a  tax- 
payer of  the  village  for  more  than  6  yean 
past,  and  taxes  for  the  payment  of  Interest 
upon  the  bonds  as  it  accrued  have  been  an- 
nually levied  and  collected,  and  the  Interest 
promptly  paid  for  13  years  prior  to  the  com- 
mencement of  tills  action.  The  bonds  were 
Issued,  delivered  to  tbe  railway  oompany. 
and  by  It  sold  and  transferred  to  good  faith 
purchasers;  and  they  are  now,  according  to 
the  findings  of  the  trial  court,  all  owned  by 
bona  fide  holders.  Under  snch  drcnmstui- 
ces,  authorities  are  numerous  that  tbe  ion; 
delay  and  laches  in  calling  the  validity  of  tbe 
Iwnds  in  question  will  defeat  an  action  by  a 
taxpayer  to  restrain  their  payment,  at  least 
where  a  total  lack  of  power  or  authority  to 
issue  tbe  Imnds  is  not  shown.  It  Is  quite 
clear  In  the  case  at  bar  that  the  munidpafiiy 
could  not  maintain  an  action  for  their  cao- 
cellation,  and  a  taxpayer  can  have  no  greater 
rights.  It  is  wholly  unlike  an  action  to  re- 
strain tbe  original  issuance  of  such  bonds. 
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for  In  that  case  the  objection  would  b«  timely 
and  seasonable  and  Interfere  with  no  vest- 
ed or  other  rights.  But  where  the  bonds 
iiave  In  fact  been  issued  and  put  Into  circu- 
lation, and  their  validity  sanctioned  and 
vouched  for  by  the  conduct  of  taxpayers  and 
public  authorities  by  the  levy  and  collection 
of  tbe  taxes  for,  and  in  the  prompt  payment 
of.  Interest,  a  dUterent  principle  applies.  Ref- 
erence to  a  few  of  the  cases  will  show  the 
trend  of  authority  upon  this  subject. 

In  the  case  of  Brown  v.  Bon  Homme  Coun- 
ty (S.  D.)  46  N.  W.  173,  the  court  said:  "The 
plaintiff  proved  on  the  trial  that  he  pur- 
<>hased  the  bonds  in  suit— being  a  part  of  the 
July,  1877,  Issue— in  1880,  and  paid  their  full 
par  Talue,  and  without  notice  of  any  irregu- 
larity In  their  issue,  or  of  any  defects  In  the 
same.      Whatever   exception    the  people  of 
Bon    Homme  county  might  have  taken  to 
these  bonds  at  the  time  they  were  issued,  it 
is  certain  that  they  took  none,  either  as  indi- 
viduals or  through  their  authorized  agents, 
the   county  commissioners,  until   long  after 
the  bonds  had  passed  Into  the  hands  of  Inno- 
cent purchasers  for  value.    They  stood  by 
and  permitted  taxes  to  be  levied  to  pay  the 
interest,  and  from  which  the  interest  on  the 
coupons  for  several  years  were  promptly  met 
and  paid  without  protest,  remonstrance,  or 
complaint.    And  now  it  is  stated  that  the  Ir- 
regularity in  the  Issue  of  these  bonds.  In  the 
acts  of  their  own  officers,  which  they  might 
have  avoided  by  prompt  action,  but  which 
they  80  long  acquiesced  In  and  repeatedly 
ratified,  may  be  set  up  to  defeat  the  bonds 
In  this  suit  on  the  part  of  an  Innocent  pur- 
c'haser  for  value,  and  who  had,  or  may  have, 
relied  upon  the  long  acquiescence  and  repeat- 
ed acts  of  ratification.    The  records  of  the 
county  show  that  the  warrants  surrendered 
up  for  these  bonds  were  destroyed  In  1877  by 
the  agents  of  the  defendant.    To  compel  an 
Innocent  purchaser  to  now  litigate  with  the 
county,  after  a  lapse  of  more  than  10  yean, 
the  validity  of  these  warrants,  when  the  war- 
rants themselves  are  destroyed,  and  the  facts 
relating  to  them  have  almost,  If  not  entirely, 
passed  from  memory,  would,  It  seems  to  us, 
be  doing  manifest  injustice  to  the  presrat 
holders  of  the  bonds." 

In  Board  of  Com'rs  of  Morris  County  v. 
Hinchman  (Kan.  Sup.)  3  Pac.  509,  the  Kan- 
sas Supreme  Court  held  that  where  aid  Is 
Kiren  to  railroads  under  enabling  acta  and 
bonds  issued  In  exchange  for  stock,  or  the 
l)onds  sold  and  the  stock  purchased,  which  la 
retained  by  the  municipality,  or  even  where 
there  Is  a  donation  of  the  bonds,  and  interest 
is  paid  for  a  number  of  years,  the  municipali- 
ties are  concluded  as  to  any  irregularities  in 
the  proceedings  leading  up  to  their  Issue; 
citing  Johnson  v.  Stark  Co.,  24  111.  75;  Com- 
monwealth V.  Pittsburgh,  43  Pa.  .T91. 

Calhoun  v.  Millard,  121  N.  Y.  09.  24  N.  E. 
27,  8  li.  B.  A.  248,  was  an  action  in  equity 
f>.v  certain  taxpayers  to  have  Its  bonds,  issued 
hy  the  town  In   aid  of  a   railroad,   which 


bonds  were  Invalid  for  Irregularities  in  their 
Issue,  surrendered  up  for  cancellation  by  the 
holders,  who  had  purchased  the  same  In  good 
faith  before  maturity,  and  vrtthout  notice  of 
any  Irregularity.  The  town  had  recognized 
the  bonds  as  valid,  and  for  nine  years  had 
paid  the  interest  thereon  as  the  same  ac- 
crued. In  passing  upon  the  question  present- 
ed, the  court  said:  "The  town  and  taxpayers 
permitted  the  bonds  to  be  dealt  with  and 
taken  by  savings  banks  and  others  for  nearly 
ten  years,  not  only  without,  so  far  as  ap- 
pears, a  word  of  warning  or  protest,  but,  by 
affirmative  acts  of  recognition,  encouraged 
Investment  therein  as  safe  and  valid  securi- 
ties. They  are  now  in  the  hands  of  bona  fide 
holders.  The  denial  of  relief  in  this  case  may 
result  In  the  enforcement  of  the  bonds  in 
question,  and  also  of  other  town  bonds  Is- 
sued and  held  nnder  similar  circumstances. 
But  in  contrasting  the  relative  conduct  and 
situation  of  the  town  and  the  taxpayers  on 
the  one  side  and  the  purchasers  of  the  bonds 
on  the  other,  we  cannot  say  that  such  result 
will  be  repugnant  to  any  principle  of  justice 
or  equity.  It  has  been  held  that  where  a 
town  has  issued  bonds  and  paid  Interest 
thereon  for  six  years  without  questioning 
their  validity,  a  court  of  equity  vrtll  not,  at 
the  town's  Instance,  cancel  them  In  the 
hands  of  an  Innocent  purchaser  for  value, 
even  though  they  were  actually  Invalid."  Cit- 
ing Cherry  Creek  v.  Becker,  123  N.  Y.  161, 
25  N.  B.  368. 

In  the  case  of  Supervisors  v.  Schenck,  6 
Wall.  781,  18  L.  Bd.  556,  It  appeared  that 
counties  were  authorized  by  statute,  upon  a 
proper  vote,  to  subscribe  for  stock  and  pay 
In  bonds.  An  election  was  ordered  by  the 
county  court,  when  In  fact  It  should  have 
been  ordered  by  the  board  of  supervisors. 
At  the  election  the  pn^ositlon  was  carried, 
and  the  supervisors  subscribed  and  issued 
the  bonds,  received  the  stock,  ordered  the 
levy  of  taxes,  and  paid  the  coupons  attached 
to  the  bonds  as  they  fell  due  for  a  period  of 
from  nine  to  ten  years.  The  court  held  that 
by  Its  acquiescence,  conduct,  and  acts  the 
county  had  ratified  the  bonds,  at  least  in  the 
bands  of  an  innocent  bolder,  and  that  the 
county  was  estopped  to  set  up  the  Irregular- 
ity mentioned  as  a  defense. 

The  case  of  Brown  v.  Milllken,  Co.  Clerk, 
42  Kan.  709,  23  Pac.  167,  is  very  similar  to 
the  one  at  bar.  There  It  appeared  that  the 
funding  bonds  in  suit  were  issued  in  ex- 
change for  former  bonds  issued  in  aid  of  a 
railroad,  and  the  proceedings  In  relation  to 
the  issue  of  the  funding  bonds  were  defective, 
the  defense  sought  to  be  interposed  being 
that  they  were  illegally  issued  (1)  because  in 
excess  of  the  amount  authorized  by  law,  (2) 
in  excess  of  the  amount  stated  in  the  notice 
of  election,  (3)  because  the  notice  of  election 
gave  only  15  days'  notice,  whereas  the  stat- 
ute required  30  days.  It  appeared  that  the 
township  for  a  number  of  years  levied  and 
collected  taxes  for,  and  paid  the  Interest  on, 
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the  funding  bonds,  and  paid  a  part  of  tliem 
oft;  they  kept  the  original  bonds,  and  can- 
celed them.  The  .court  held  that  the  defense 
could  not  be  pleaded,  and  that  by  said  acts 
it  was  estopped  to  plead  such  Irregularities. 
Other  cases  on  this  subject  are  cited  and  re- 
viewed In  Slmonton  on  Municipal  Bonds,  i  243. 
In  applying  the  doctrine  of  estoppel,  a  dis- 
tinction is  made  between  cases  where  there 
was  a  total  want  of  authority  In  the  niuuicl- 
pal  officers  to  Issue  the  bonds,  and  those 
where  authority  in  fact  existed  but  was  ir- 
regularly exercised.  Where  bonds  are  issued 
without  authority  they  are  wholly  void,  even 
in  the  hands  of  Innocent  holders.  Burr  v. 
Carboudale,  76  111.  455.  This  is  on  the  prin- 
ciple that  those  who  deal  in  such  securities 
are  conclusively  presumed  to  know  the  ex- 
tent of  the  authority  of  the  municipal  officers 
who  Issue  tliem.  But  there  was  no  total 
want  of  power  in  the  case  at  bar;  it  was 
expressly  granted  by  Gen.  St  1884,  {  2771. 
That  statute  authorizes  any  county,  town, 
city,  or  vlilage  in  the  state  to  Issue  bonds 
to  aid  In  the  construction  of  railroads  in 
the  manner  therein  provided.  It  provides 
for  an  agreement  between  the  railway  com- 
pany and  the  municipality,  specifying  terms 
and  conditions  for  the  issuance  of  such  bonds, 
the  amount,  rate  of  Interest,  when  pay- 
able, and  other  details;  and  then  provides 
that  "no  bond  shall  be  issued  by  any  city, 
village,  town,  or  county,  under  the  provisions 
of  the  statute  to  an  amount  exceeding,  to- 
gether with  Its  then  existing  indebtedness, 
five-  per  centum  upon  the  valuation  of  the 
taxable  property  therein."  It  is  contended 
in  this  case  that  the  amount  provided  by 
the  contract  between  the  village  and  the 
railway  company,  viz.,  $10,000,  exceeded  the 
limit  authorized  by  the  statute;  and  plaintiff 
urges  that  because  of  that  fact  the  contract 
was  a  nullity,  and  conferred  no  power  upon 
the  vlilage  authorities  to  issue  bonds  in  any 
amount;  that  the  power  to  issue  the  bonds 
was  not  alone  conferred  by  the  statute,  but 
by  the  statute  and  vote  of  the  people  combin- 
ed; and  that,  as  the  authority  conferred  by 
the  people  was  in  excess  of  that  permitted 
by  law,  the  contract  was  void.  The  objection 
would  in  all  probability  have  been  decisive 
against  the  right  to  issue  the  bonds  had  It 
been  presented  in  an  action  to  restrain  their 
Issue  In  the  first  Instance:  but  in  view  of  the 
fact  that  bonds  were  actually  issued,  and 
Intended  by  the  officers  to  be  within  the  lim- 
its prescribed  by  law,  and  are  now  in  the 
hands  of  Innocent  holders,  the  objection  is 
unavailing  as  the  basis  of  an  action  by  a  tax- 
payer to  restrain  their  payment.  The  law 
is  thoroughly  settled  that,  where  there  is  an 
excessive  issue  of  bonds  by  a  municipality 
under  statutory  authority,  the  bonds  in  the 
hands  of  innocent  holders  are  Invalid  only 
to  the  extent  of  the  excess.  Daviess  County 
T.  Dickinson,  117  V.  S.  657,  6  Sup.  Ot.  897,  29 
L.  Ed.  1026;  City  of  Columbus  v.  Woonsocket 
Inst.,  114  Fed.  162,  52  0.  0.  A.  118;   Keene 


Five-Cent  Sav.  Bank  v.  Lyon  Co.  (C.  C.)  '.n 
Fed.  159;  iEtna  Life  Ins.  Co.  t.  Lyon  Co. 
(C.  C.)  95  Fed.  325;  McPherson  v.  Fo-^'^r 
Bros.,  43  Iowa,  48,  22  Am.  Rep.  215;  Culler  - 
son  v.  Fulton,  127  111.  30, 18  N.  EL  781;  Stw  k- 
dale  V.  School  District,  47  Mich.  226,  10  X.  w. 
349;  Nolan  Co.  v.  Texas,  83  Tex.  182,  17  S 
W.  823;  Omaha  Bank  v.  Omaha,  15  Neb.  s;?. 
18  N.  W.  63. 

It  was  held  in  Nolan  Co.  y.  Texas,  supra, 
that  bonds  Issued  by  the  county  and  in  the 
hands  of  innocent  holders,  tbongb  In  ex- 
cess of  the  amount  the  county  could  lawful:; 
Issue,  were  valid  pro  rata  to  the  extent  of 
the  statutory  limit.  In  McPherson  ▼.  Fos- 
ter Bros.,  supra,  a  school  district  bad  is3ii.:-i 
its  bonds  to  an  amount  exceeding  the  amonct 
permitted  by  law,  and  in  an  action  by  m 
taxpayer  to  restrain  their  payment  the  c-uurr 
held  that  the  bonds  were  void  only  to  the 
extent  of  the  excess.  In  Culbertson  v.  Ful- 
ton, supra,  the  city  of  Fulton  had  i.s<i-'. 
bonds  beyond  the  lawful  limit,  and  they  wtrry? 
upheld  in  the  hands  of  innocent  holders  to 
the  extent  of  the  amount  authorised  by  Imr. 
In  Keene,  etc.,  v.  Lyon  Co.,  supra,  an  tx- 
cesslve  issue  of  bonds  was  held,  there  appear- 
ing nothing  on  their  face  to  show  tbat  tbp 
municipality  had  exceeded  its  authority,  ralM 
In  the  hands  of  bona  fide  holders  up  to  the 
legal  limit.  It  was  said  in  Flnlayson  v. 
Vaughn,  54  Minn.  331,  56  N.  W.  49,  tbongb 
the  precise  point  was  not  perhaps  tbere  be- 
fore the  court:  "It  Is,  however,  inaisted  by 
the  plaintiff  that  the  amount  issned,  ti^ether 
with  the  coupons,  was  In  excess  of  five  per 
cent  of  the  assessed  valuation  of  tbe  prop- 
erty of  the  town.  Conceding  that  tbe  plain- 
titt  is  right  in  this,  it  does  not  follow  that 
the  entire  Indebtedness  is  void,  but  the  in- 
validity would  attach  only  to  the  excess  over 
the  statutory  limit"  The  same  principle  is 
laid  down  In  all  the  cases  above  dted,  and  is 
a  sound  and  wholesome  doctrine,  one  that 
protects  securities  of  this  character  in  tbe 
commercial  world,  and  those  who  deal  with 
them  in  good  faith.  It  must  therefore  be  held 
in  the  case  at  bar  that  the  contract  betweea 
the  village  and  the  railway  company  -was  not 
wholly  void,  conferring  no  authority  trhatevH 
upon  the  village  officers,  but  void  only  to 
the  extent  |10,000  exceeded  the  5  per  cent 
limit  fixed  by  tbe  statute.  It  appears,  how- 
ever, that  but  $9,000  In  bonds  were  in  fact 
issued,  and  whether  tUs  was  to  some  slicbt 
extent  beyond  the  statutory  limit  ■we  mfi 
not  determine.  If  it  be  conceded  tbat  tii» 
statutoiT  limit  was  exceeded,  tbe  princi|>!« 
of  the  above  cases  would  apply,  and  render 
the  bonds  void  only  to  the  extent  of  the  ex- 
cess. 

It  Is  further  contended  that  the  statute  un- 
der which  the  bonds  were  Issued  was  repof.l- 
ed  by  implication,  so  far  as  concerns  the  vil- 
lage of  Red  Lake  Falls,  by  the  act  incor 
porating  the  village;  but  this  position  cannot 
be  sustained.  That  act  contains  no  expres 
repealing  clause,  and  this  view  is  attempted 
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>  be  Bustalued  upon  tbe  tbeory  that  the  act 
ontaius  certain  limitations  and  restrictions 
pou  tbe  authority  of  tbe  village  to  create 
idebtednesa  whlcb  are  inconsistent  with  tbe 
serclse  of  the  power  granted  by  the  statute, 
tepeals  by  Implication  are  not  favored.  The 
revisions  of  tbe  charter  and  those  of  the 
tatute  are  not  irreconcilable  or  necessarily 
nconslstent;  both  may  stand  and  be  opera- 
ive  without  repugnance  to  each  other.  State 
X  rel.  V.  McCardy,  62  Minn.  509,  64  N.  W. 
133;  State  ex  rel.  v.  Egan,  64  Minn.  331, 
;7  X.  "W.  77;  Beck  v.  St  Paul,  87  Minn.  381, 
'2  N.  "W.  328;  State  ex  rel.  v.  Bailer  (recently 
leclded  by  this  court)  97  N.  W.  670.  The 
itntute  refers  exclusively  to  the  Issue  of 
londs  to  aid  in  the  construction  of  railroads, 
vhile  tbe  charter  contains  no  provisions  upon 
hat  subject  whatever.  The  provisions  of 
he  charter  here  relied  upon  refer  to  debts 
.'ontracted  for  municipal  purposes,  and  this 
nust  be  held  to  refer  to  such  expenses  as  are 
lecessary  to  the  usual  and  ordinary  manage- 
nent  of  municipal  affairs. 

Tbe  contention  that  section  2771  of  the 
General  Statutes  did  not  apply  to  the  village 
af  Red  Lake  Falls,  because  enacted  prior  to 
Its  Incorporation,  cannot  be  sustained.  That 
statute  was  general  In  Its  terms,  and  must  be 
held  to  apply  to  any  city  or  village  existing 
during  the  life  of  the  law. 

Other  as.<;lgnment8  of  error  discussed  In  the 
brief  of  appellant  have  been  considered,  but 
nre  not  of  sufficient  Importance  to  require 
!:peclal  mention.  The  result  of  our  examina- 
tion is,  as  already  indicated,  that  tbe  long 
delay  and  laches  of  plaintiff  and  the  other 
taxpayers  of  the  village  is  a  bar  to  the  ac- 
tion, and  plaintitF  cannot  recover.  The  court 
below  correctly  disposed  of  tbe  case,  and 
tbe  Judgment  appealed  from  is  affirmed. 


HAWKINS  V.  HORTON  et  al. 

(Supreme  Court  of  Minnesota.    Jan.  15,  1904.) 

MDNICIPAL  IMPROVEMENTS— PETITION  OF 

PROPERTY  OWNERS— ASSESS- 

MBNT— VAUDITY. 

1.  The  charter  of  the  city  of  Doluth  In  force 
in  1892  (section  58)  provided  two  methods  for 
initiating  proceedings  for  local  improvements: 
(1)  By  petition  of  a  majority  of  file  property 
owners  to  be  affected  thereby,  addressed  to  the 
council,  and  requesting  the  improvement;  and 
{'^)  by  iudepcudont  action  of  the  city  council  up- 
on determinutluu  by  resolntion  -  that  the  pro- 
posed improvement  was  a  public  necessity.  The 
proceedings  under  consideration  In  this  case 
Were  initiated  by  petition  of  the  property  own- 
ers, and,  as  it  was  not  signed  by  a  majority  of 
the  property  owners  affected  by  the  improve- 
ment, it  is  held  that  it  conferred  no  autliority 
upon  the  city  council  to  act.  A  properly  signed 
petition  was,  under  the  provisions  of  that  char- 
ter, jurisdictional,  and  a  prerequisite  to  the  au- 
thority of  the  council  to  order  a  public  improve- 
ment, the  cost  and  expense  of  Tvnieh  was  to  be 
assessed  against  property  benefited. 

2.  Such  defect  in  the  proceedings  was  fatal 
to  the  validity  of  tbe  jadgmeut  for  the  assess- 

'^  1.  See  Municipal  Corporations,  vol.  36,  Cent.  DIk. 
9  741. 


ments  made  against  property  benefited  by  the 
Improvement,  niid  was  not  a  mere  irregularity, 
wmch  was  cured  by  the  judgment. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St  Louis  Coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  Lyndon  Hawkins  against  George 
W.  Horton  and  others.  Judgment  for  defend- 
ant Brown,  and  defendant  Horton  appeals. 
Reversed. 

J.  W.  Reynolds,  for  appellant.  Greene  & 
Wood,  for  respondent. 

BROWN,  J.  Action  to  determine  adverse 
claims  to  real  property,  in  which  defendant 
Brown  had  judgment,  and  defendant  Horton 
appealed.  The  title  relied  upon  by  plaintiff 
was  founded  upon  a  tax  assignment  certifi- 
cate, which  the  trial  court  found  Invalid,  and 
plaintiff  dropped  out  of  the  action.  Defend- 
ants Horton  and  Brown  claiming  the  prop- 
erty adversely  to  each  other,  and  also  ad- 
versely to  plaintiff,  the  trial  proceeded  below 
principally  between  them.  Plaintiff  does  not 
complain  of  the  Judgment  against  blm,  and 
we  have  only  to  determine  the  case  as  be- 
tween the  defendants. 

The  facts  are  as  follows:  Defendant  Hor- 
ton is  tbe  owner  of  the  property  In  fee,  sub- 
ject to  whatever  rights  defendant  Brown  ac- 
quired by  the  assignment  of  the  rights  of  the 
city  of  Duluth,  alleged  to  have  been  vested 
In  It  by  a  certain  judgment  and  sale  In  pro- 
ceedings in  which  the  property  was  assessed 
for  public  Improvements.  The  question  pre- 
sented Is  the  validity  of  the  special  assess- 
ment proceedings.  Subsequent  to  the  entry 
of  judgment  In  those  proceedings  for  the 
amount  of  the  assessment,  the  city  caused 
the  property  to  be  sold  In  the  manner  pre- 
scribed by  law,  at  which  sale  It  became  the 
purchaser.  Thereafter  It  assigned  such  title 
and  Interest  as  It  thereby  acquired  to  defend- 
ant Brown,  who  caused  notice  of  redemption 
to  be  given;  but  no  redemption  was  ever 
made.  Subsequent  to  the  expiration  of  the 
period  of  redemption  the  city  formally  ex- 
ecuted a  deed  of  the  property  to  Brown.  The 
trial  court  found  that  the  sale  of  the  prop- 
erty under  the  judgment  the  assignment  of 
the  rights  of  the  city  to  Brown,  the  notice  of 
the  expiration  of  the  period  of  redemption, 
and  the  deed  from  the  city  to  Brown  "were 
each  and  all  void,"  but  nevertheless  held  as 
a  matter  of  law  that  the  assignment  and  deed 
from  the  city  to  Brown  operated  as  an  equi- 
table transfer  of  the  lien  of  the  Judgment 
to  him,  and  ordered  judgment  that  defendant 
Horton  was  the  owner  of  the  property,  sub- 
ject to  such  Hen. 

The  charter  of  the  city  of  Duluth  (section 
68),  under  which  the  proceedings  here  in- 
volved were  conducted,  provided  as  follows: 
"Proceedings  for  the  making  of  any  Improve- 
ment for  ■which  It  Is  proposed  to  assess  prop- 
erty owners  shall  be  made  in  one  of  the  two 
following  ways:  The  property  owners  front- 
ing upon  the  line  of  the  proposed  improve- 
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ment,  or  those  who  are  to  be  assessed  there- 
for, or  both,  may  ask  for  the  making  of  said 
Improrement,  by  petition  In  writing  to  the 
common  council.  If  no  petition  Is  made  ask- 
ing for  the  making  of  said  improvement,  and 
If,  In  the  opinion  of  the  common  council, 
public  necessities  require  that  it  should  be 
made,  the  common  council  may,  by  resoln- 
tlon,  declare  that,  in  their  judgment,  the  mak- 
ing of  the  Improvement  contemplated  is 
necessary."  It  will  be  observed  that  there 
were  two  methods  by  which  public  Improve- 
ments might  be  ordered  made  by  the  city  au- 
thorities, the  cost  and  expense  of  which  were 
to  be  assessed  against  property  benefited: 
First,  on  petition  of  the  property  owners; 
and,  second,  by  independent  action  of  the  dty 
council.  In  case  the  council  proceeded  with- 
out petition  from  the  property  owners,  they 
were  required  by  resolution  to  determine  that 
the  proposed  Improvement  was  a  public  ne- 
cessity. A  fair  construction  of  the  other  pro- 
visions of  the  charter  on  this  subject,  in  con- 
nection with  the  provision  Just  quoted,  re- 
quire that,  when  action  was  taken  and  pro- 
ceedings initiated  by  petition,  It  should  be 
signed  by  a  majority  of  the  property  owners 
affected  thereby,  or  to  be  assessed  for  the 
expense  of  the  improvement.  The  trial  court 
found  in  tills  connection  as  follows:  "That  on 
October  25,  1892,  a  petition  containing  the 
names  of  less  than  a  majority  of  the  owners 
fronting  on  the  line  of  the  proposed  improve- 
ment, and  less  than  a  majority  of  those  to 
be  and  who  were  assessed  therefor,  was  pre- 
sented to  the  city  council  of  Duluth,  said 
county,  for  a  sanitary  sewer  In  Fourth  street 
from  Fourteenth  Avenue  East  to  Sixteenth 
Avenue  East,  and  the  same  was  referred  to 
the  board  of  public  works  of  the  city,  who  re- 
ported back  the  facts  afore-said.  with  an  esti- 
mate of  the  cost  of  the  proposed  work.  That 
the  council  never  found  that  the  improvement 
was  necessary,  hut  on  May  IC,  1892,  by  reso- 
lution authorized  the  construction  of  a  sani- 
tary sewer  in  Fourth  street  from  Fourteenth 
Avenue  East  to  Pennsylvania  avenue,  with 
an  outlet  in  Fourteenth  Avenue  East  from 
Third  street  to  Fourth  street,  and  house  con- 
nections from  the  sewer  to  the  rear  curb 
side,"  It  clearly  appears  from  these  findings 
that  the  proceedings  here  in  question  were 
Initiated  by  petition,  and  not  by  Independent 
action  of  the  council,  for  the  findings  above 
quoted  expressly  state  that  the  council  never 
found  that  the  proposed  Improvement  was  a 
public  necessity;  and,  further,  that  the  pe- 
tition was  received  by  the  council  and  refer- 
red to  the  board  of  public  works  for  their  in- 
vestigation and  report.  The  findings  refer- 
red to  state  that  upon  presentation  of  this 
petition  It  was  referred  to  this  board,  and  by 
it  subsequently  roiwrted  back,  with  an  esti- 
mate of  the  cost  and  exp('nse  of  the  proi)osed 
Improvement,  and  tlii.'s  was  the  procedure  re- 
quired by  otlior  provisions  of  the  charter; 
whereupon,  and  actiiiR  upon  that  report,  the 
city  council  ordered  the  sewer  constructed.  | 
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majority  of  the  property  owners  to  be  affected 
Is  not  a  JuiisdicUonal  prerequisite  to  tbe  au- 
thority of  the  city  to  order  a  public  Improve- 
uient  of  this  kind. 

2.   SubBequent  to  the  entry  of  judgment  In 
tUe  proceediugs  below,  defendant  Horton  mov- 
ed the  court,  as  the  owner  of  the  property,  to 
vacate  and  set  aside  the  Judgment  as  unau- 
thorized and  void.    The  motion  was  granted, 
but  subseqiiently  tbe  order  granting  it  was, 
on   motion  of  defendant  Brown,  vacated  and 
Ret  aside.    It  is  claimed  that  by  the  order  va- 
cating the  order  setting  the  Judgment  aside 
the  merits  Involved  in  the  Judgment  were  con- 
sidered and  determined  adversely  to  Horton, 
and  be  is  now  bound  thereby.    We  do  not  con- 
cur in  this  view  of  tbe  case.    The  Judgment 
was  set  aside  on  Horton's  motion,  without  no- 
tice to  defendant  Brown,  and  the  motion  to 
vacate  tliat  order  was  based,  not  upon  the 
merits  of  the  special  assessment  Judgment, 
but  upon  tbe  fact  tliat  Brown  had  no  notice 
of  the  prior  motion.    The  doctrine  of  res  Judi- 
cata does  not  apply  to  orders  of  the  court  en- 
tered on  motions,  unless  it  afSrmutirely  ap- 
pears that  the  merits  of  the  controverey  were 
necessarily  Involved  pud  determined  therein. 
Kanne  v.  Ry.  Co.,  33  Minn.  419,  23  N.  W.  854; 
Heldel  v.  Benedict,  61  Minn.  170,  63  N.  W. 
490,  31  L.  R.  A.  422,  52  Am.  St.  Rep.  592; 
Thomas  v.  Hale,  82  Minn.  423,  85  N.  W.  156. 
It  is  clear  that  tbe  merits  of  the  controversy 
were  in  no  manner  involved  in  the  motion  of 
defendant  Brown  to  vacate  the  previous  order 
setting  the  Judgment  aside,  and  is  not  final  or 
conclusive  of  the  validity  of  tbe  Judgment. 

It  follows  that  the  Judgment  appealed  from 
must  be  reversed,  and,  as  there  Is  no  contro- 
versy as  to  the  facts,  tbe  cause  will  be  re- 
manded, with  directions  to  the  court  below  to 
amend  its  conclusions  of  law  by  directing 
Judgment  In  favor  of  defendant  Horton  to  the 
effect  tliat  be  is  tbe  owner  of  tbe  property  in 
question,  free  and  clear  of  any  claim  of  lien 
under  the  Judgment.    It  is  so  ordered. 

LEWIS,  J.,  having,  as  district  Judge,  or- 
dered the  Judgment  in  the  assessment  pro- 
ceedings, took  no  part 


HILLESTAD  ▼.  liEB. 
(Supreme  Court  of  Minnesota.    Jan.  22,  1904.) 

ACCORD    AND    SATISFACTION— WHAT    CONSTI- 
TUTES—KVIDENCK. 

1.  Where  a  claim  is  unliquidated  or  in  dispute, 
nnd  the  creditor  is  tendered  an  amouot  less  than 
his  olaim  upon  the  condition  that  if  it  be  nc- 
ceptPd  it  must  be  in  satisfaction  of  his  claim,  his 
aecc^itance  of  the  teuoer  is  an  accord  and  satis- 
faction. 

2.  Tbe  acceptance  by  a  creditor  of  a  check  for 
a  part  of  his  disputed  claim  will  not  operate  as 
an  accord  and  satisfaction  unless  tbe  check  re- 
cites, in  effect,  that  it  is  in  full  payment  of  the 

f  1.  See  Accord  and  Satisfaction,  vol.  1,  Cent.  Dig. 
lit. 


claim,  or  it  be  so  declared,  expressly  or  by  nec- 
essary implication,  when  the  check  is  tendered. 

3.  The  evidence  in  this  case  does  not  establish 
an  accord  and  satisfaction  as  a  matter  of  law. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Clay  County; 
Ii.  L.  Baxter,  Judge. 

Action  by  Andrew  O.  Hillestad  against 
Nels  K.  Lee.  Verdict  for  plaintiff.  From 
an  order  granting  a  new  trial,  plaintiff  ap- 
peals.    Reversed. 

0.  A.  Nye,  for  appellant  O.  Halvorson, 
for  respondent. 

START,  C.  J.  Action  to  recover  a  balance 
of  $189.50,  which  the  plaintiff  claimed  tbe 
defendant  owed  blm  for  labor  performed  as 
a  helper  In  tbe  defendant's  blacksmith  shop, 
in  the  village  of  Hawley,  this  state,  from 
May,  1901,  to  August,  1902,  for  the  agreed 
wages  of  $1  per  day  for  the  first  year,  and 
11.50  per  day  for  the  rest  of  the  time,  with 
board  and  lodging  for  the  whole  time.  The 
answer  denied  that  the  defendant  agreed  to 
board  and  lodge  the  plaintiff  as  a  part  of  his 
compensation  for  his  work,  and  set  up  a 
counterclaim  for  tbe  reasonable  value  of  his 
board  and  lodging,  and,  as  further  defense, 
alleged  facts  tending  to  show  an  accord  and 
satisfaction  of  the  plaintiff's  claim,  which 
were  put  in  issue  by  the  reply.  There  was  a 
verdict  for  the  plaintiff  in  the  sum  of  f  185.90. 
The  trial  Judge  granted  the  defendant's  mo- 
tion for  a  new  trial.  The  order  granting  a 
new  trial  stated  no  reason  for  such  action, 
but  annexed  thereto  was  a  memorandum  In 
these  words:  "I  think  a  new  trial  should 
be  granted  in  this  case  upon  tbe  ground 
that  it  is  shown  by  the  evidence  that  any 
right  of  action  the  plaintiff  may  have  had 
ainiinst  the  defendant  was  at  tbe  time  of 
the  commencement  of  this  action  barred  by 
an  accounting  and  settlement  between  tbe 
parties,  and  for  that  j-eason  deem  it  unnec- 
essary to  refer  to  other  alleged  errors  point- 
ed out  by  defendant's  counsel."  The  plain- 
tiff appealed  from  tbe  order. 

It  must  be  assumed  from  the  order  that  a 
new  trial  was  not  g^fanted  on  the  ground  that 
the  verdict  was  not  Justified  by  the  evidence, 
the  trial  court  not  having  expressly  stated 
either  In  tbe  order  or  memorandum  that  a 
new  trial  was  granted  because  the  verdict 
was  not  Justified  by  the  evidence.  Laws 
1897,  p.  40,  c.  46;  Fltger  v.  Guthrie  (Minn.) 
94  N.  W.  88;  Smith  v.  Street  Ry.  Oo.  (Minn.) 
97  N.  W.  881.  The  question,  then,  to  be  de- 
cided, is  whether  any  errors  of  law  were 
made  on  the  trial  which  Justify  the  order 
granting  a  new  trial.  There  were  none,  un- 
less it  was  error  to  submit  the  case  to  the 
jury,  for  the  reason  that,  as  stated  In  effect 
in  the  trial  Judge's  memorandum,  the  undis- 
puted evidence  shows  that  the  plaintiff's 
cause  of  action  was  barred  by  an  accounV 
ing  and  settlement  between  the  parties. 
There  was  little  dispute  between  the  parties 
as  to  the  number  of  days  the  plaintiff  work- 
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ed,  or  as  to  the  wages  he  was  to  receive 
therefor.  The  plaintiff  boarded  and  lodged 
with  the  defendant  when  working  for  Mm, 
and  the  real  dispute  between  the  parties  was 
whether  the  plaintiff  agreed  to  pay  the  de- 
fendant the  reasonable  value  thereof.  The 
evidence  was  ample  to  sustain  a  finding  by 
the  Jury  that  the  defendant  was  to  board 
and  lodge  the  plaintiff,  as  claimed  by  him. 
The  evidence  as  to  the  plea  of  accord  and 
satisfaction  was  substantially  this:  The  de- 
fendant testified  that  on  December  29,  1902, 
he  mailed  to  the  plaintiff  an  Itemized  ac- 
count, In  which  the  plaintiff  was  charged 
$154  for  board,  leaving  a  balance  due  the 
plaintiff  of  $45.40,  and  at  the  end  thereof 
wei-e  written  the  words,  "Inclosed  find  check 
No.  44  for  $45.40";  that  the  check  was  pay- 
able to  the  order  of  the  plaintiff,  with  the 
words,  "Balance  of  account  in  full  to  date," 
written  thereon.  The  check  was  mailed  with 
the  account.  The  plaintiff  testified  that  be 
received  the  account  and  check  about  Janu- 
ary 1,  1903;  that  he  indorsed  the  check  and 
received  the  money  thereon,  but  that  the 
words,  "Balance  of  account  in  full  to  date" 
were  not  on  the  check  at  the  time  he,  re- 
ceived and  indorsed  it;  and,  further,  that  he 
did  not  accept  the  check  in  full  payment  of 
his  claim,  but  in  part  payment,  and  that  such 
was  his  intention.  This  action  was  brought 
not  more  than  19  days  after  the  plaintiff  re- 
ceived the  account  and  check.  For  the  pur- 
pose of  this  appeal,  we  must  assume,  in  ac- 
cordance with  the  plaintiff's  testimony,  that 
the  words,  "Balance  of  account  in  full  to 
date,"  were  not  on  the  check  when  the  plain- 
tiff received  and  indorsed  It,  for,  the  jury 
having  found  a  verdict  for  him,  the  most 
favorable  view  for  him  of  the  evidence  must 
be  accepted.  Does  this  evidence  establish, 
as  a  matter  of  law,  an  accord  and  satisfac- 
tion of  the  plaintiff's  demand?  We  answer 
the  question  in  the  negative,  for  the  evidence 
made  the  question  one  of  fact  for  the  Jury. 
Where  a  claim  Is  unliquidated  or  in  dispute, 
and  the  creditor  is  tendered  a  less  sum  than 
his  claim  upon  the  condition  that,  if  it  be  ac- 
cepted, it  must  be  in  full  satisfaction  of  his 
entire  claim,  his  acceptance  of  the  tender  is 
an  accord  and  satisfaction.  Marion  v.  Helm- 
bach,  62  Minn.  215,  64  N.  W.  386.  To  con- 
stitute an  accord  and  satisfaction,  within  this 
rule,  it  is  necessary  that  the  money  should 
be  offered  and  be  accompanied  with  such 
acts  and  declarations  as  amount  to  a  con- 
dition that,  if  the  money  is  accepted,  it  muat 
be  in  satisfaction  of  the  entire  claim,  and 
such  that  the  party  to  whom  it  is  offered  is 
bound  to  understand  therefrom  that,  if  he 
takes  the  money,  he  takes  it  subject  to  such 
condition.  Preston  v.  Grant,  34  Vt  203;  1 
Cyc.  332.  Ordinarily  the  acceptance  by  a 
creditor  of  a  check  for  a  part  of  a  disputed 
claim  will  not  constitute  an  accord  and  sat- 
isfaction, although  the  check  agrees  in 
amotmt  with  the  balance  due  as  claimed  by 
the  debtor.    In  order  to  make  It  so,  the  check 


must  recite.  In  effect,  that  It  is  In  toll  pay- 
ment of  the  claim,  or  be  so  declared,  ex- 
pressly or  by  necessary  Implication,  irbn 
the  check  Is  tendered.  Van  Dyke  t.  Wilder. 
66  Vt  679,  29  Atl.  1016;  Eames  Vacouai 
Brake  Go.  v.  Prosser,  157  N.  T.  289,  51  N.  E 
986.  Now,  eliminating  the  disputed  reiii:' 
In  the  check  in  this  case,  there  Is  no  evldt-& 
to  warrant  the  conclusion,  as  a  matter  of  Ii>», 
that  the  check  was  expressly  or  by  necessarr 
Implication  tendered  upon  the  condition  ttit. 
if  accepted,  it  must  be  in  satisfaction  of  il- 
plaintiff's  claim.  There  was  no  decIaiatioD 
In  either  the  check,  or  In  the  statement  of 
account  accompanying  it,  that  the  cbeck 
must  be  accepted,  if  at  all,  in  satisfaction  ot 
the  plaintiff's  claim.  It  follows  that  the  tris' 
court  erred  in  granting  a  new  trial  on  the 
ground  that  the  defense  of  an  aword  an! 
satisfaction  was  shown  by  the  evidence  as  : 
matter  of  law. 

Order  reversed  and  case  remanded,  vith  i 
direction  to  the  trial  court  to  cause  judgment 
to  be  entered  for  the  plaintiff  on  the  vodici 


POWEbS  MERCANTILE  CX>.  v.  BLETHEN. 

(Supreme  Court  of  Minnesota.    Jan.  22,  19W' 

MONBT  PAID— LIMITATION  OF  ACTIONS-AC- 
TIONS ARISINQ  OUT  OF  8TATB. 
-  1.  The  plaintiff,  at  the  request  of  the  defend- 
ant, paid  for  him  seven  promiasor?  notes  held 
by  third  parties.  Eeld,  that  the  plaintiff'g  ran- 
edy  was  not  an  action  on  the  notes,  bat  one  for 
money  paid  for  the  defendant's  ase  and  benefit 
2.  Sections  5145,  6146,  Gen.  St.  1894,  lelatii;: 
to  limitations  of  actions,  construed  and  hM  thai 
the  first  applies  to  actions  the  snbject-matter  c: 
which  arises  or  originates  in  this  state  and  th> 
debtor  is  ont  of  the  state  when  the  cause  of  a^ 
tion  accrues,  or  afterwards  departs  therefrom: 
and  that  the  second  applies  to  causes  of  acti  t 
not  covered  by  the  first — that  is,  to  actions  th- 
subject-matter  of  which  arises  out  of  the  star*". 

(Syllabus  by  the  Court) 

Appeal  from  District  Cbnrt;  Hennepli 
County;   Willard  R.  Cray,  Judge. 

Action  by  the  Powers  Mercantile  Compao.T 
against  Alden  J.  Blethen.  Judgment  for 
plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.     AfiSrmed. 

C.  H.  Rossman,  for  appellant.  Fianoerr 
&  Cooke,  for  respondent 

START,  a  J.  The  complaint  herein  al- 
leges two  causes  of  action.  The  ailegatiou< 
as  to  the  first  one  are  to  the  effect  that  the 
plaintiff,  between  the  1st  day  of  Januarr. 
1896,  and  the  1st  day  of  June  following,  a: 
the  special  request  of  the  defendant  as^ 
for  bis  use  and  benefit  paid  for  Iilm  dire.-^ 
sums  of  money  aggregating  $996.66,  specif.t- 
ing  the  amount  and  time  of  each  i>ayineaL 
The  allegations  as  to  the  second  caase  of 
action  are  that  on  May  1,  1896,  the  defend- 
ant executed  to  the  plaintiff  his  promissoi; 
note  of  that  date,  and  thereby,  for  value  re- 
ceived, promised  to  pay  to  the  order  of  tbe 

f  L  Sm  BllU  and  Notes,  vol.  T.  Cent.  DIs.  |  ISL 
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lalntlff,  fonr  months  after  date,  the  sum  of 
395.54,  with  Interest  The  answer  put  in 
isue  the  allegations  of  the  first  cause  of  sc- 
ion, admitted  the  execution  of  the  promlsso- 
y  note,  and  alleged  that  it  was  given  In  pay- 
lent  of  the  balance  found  due  from  the  de- 
endaut  to  the  plaintiff  upon  a  °fuU  and  com- 
lete  accounting  and  settlement  of  all  ac- 
ounts  between  the  parties.  As  a  further 
efense  the  answer  set  up  the  statute  of 
imitations,  pleading  therewith  the  statute 
if  limitations  of  the  state  of  Washington. 
?be  new  matter  alleged  In  the  answer  was 
lut  in  issue  by  the  reply.  The  cause,  was 
ried  by  the  court  without  a  Jury,  and  as  a 
onclusion  of  law  from  the  facts  fonnd  the 
M>urt  directed  Judgment  for  the  plaintiff  for 
be  amonnt  claimed.  The  defendant  appeal- 
id  from  an  order  denying  bis  motion  for  a 
le^^  trial.  The  here  material  facts  found  by 
:be  conrt  or  admitted  by  the  parties  are  sub- 
itantlally  these:  The  plaintiff,  from  a  time 
prior  to  January  1,  1896,  has  been,  and  now 
s,  a  corporation  organized  under  the  laws  of 
tbe  state  of  New  Jersey,  doing  business  at 
SdinneapollB,  in  this  state,  and  complying 
wltb  all  of  the  laws  of  this  state.  The  de- 
fendant, from  a  time  prior  to  January  1, 
1896,  to  June  1,  1896,  resided  at  the  city  of 
Minneapolis,  this  state,  and  on  the  day  last 
named  he  removed  from  the  state,  and  has 
since  resided  in  the  state  of  Washington. 
This  action  was  commenced  on  December  29, 
1902,  by  personal  service  of  the  summons  up- 
on tbe  defendant  at  St.  Paul,  this  state. 

Actions  can  only  be  commenced  in  the 
state  of  Washington  upon  contracts  In  writ- 
ing -within  six  years  after  the  cause  of  ac- 
tion accrues,  and  upon  contracts  not  in  writ- 
ing -within  three  years  after  the  cause  of  ac- 
tion accrues,  according  to  the  statutes  of  that 
state.  The  subject-matter  of  both  causes  of 
action  arose — that  is,  originated— In  this  state 
while  the  defendant  was  a  resident  hereof. 
The  plaintiff,  at  the  request  of  the  defend- 
ant, and  before  he  left  the  state,  paid  and 
took  up  seven  promissory  notes  made  by  him 
and  held  by  third  parties,  which  notes,  ex- 
cept one,  are  now  in  the  possession  of  the 
plaintiff.  The  plaintiff  was  an  indorser  on 
two  of  the  notes,  but  was  in  no  manner  a 
party  to  the  other  Ave.  The  payments  so 
made  for  the  defendant  aggregated  $996.66, 
and  the  last  one  was  made  on  May  1,  1886. 
None  of  such  payments  was  Included  in  tbe 
accounting  alleged  In  the  answer,  or  any 
part  thereof  included  in  the  note  executed 
by  defendant  to  plaintiff. 

1.  Tbe  first  point  made  by  the  defendant  is 
that  tbe  plaintiff's  right  of  action  was  upon 
the  notes  which  It  paid  and  took  up  at  his 
request  As  to  tbe  five  notes  to  which  tbe 
plaintiff  was  not  a  party,  It  is  perfectly  ob- 
vions  that  the  transaction  did  not  amount 
to  a  purchase  of  the  notes  by  the  plaintiff, 
for  they  were  paid,  not  purchased,  for  tbe 
defendant  at  his  request  Upon  the  payment 
of  the  notes  in  compliance  with  such  request 
97N.W.-67 


the  law  implied  a  promise  on  the  part  of  the 
defendant  to  repay  the  amount  so  advanced 
on  demand.  The  notes  having  been  paid  for 
the  plaintiff,  they  ceased  to  be  valid  obliga- 
tions, precisely  as  if  the  defendant  had  per- 
sonally paid  them.  The  notes,  after  tbe 
plaintiff  paid  them,  were  in  its  hands  sim- 
ply evidence  of  such  payments.  The  other 
two  notes  were  not  paid  by  the  plaintiff  in 
discharge  of  its  contract  of  Indorsement,  but 
in  compliance  with  the  request  of  the  de- 
fendant, and  when  so  paid  they  too  ceased 
to  be  valid  obligations.  It  follows  that  tUc 
plaintiff's  remedy  was  not  an  action  upon 
the  notes,  but  one  for  money  paid  for  the 
defendant's  benefit  at  bis  request  Johnson 
V.  Krassin,  25  Minn.  117. 

It  Is  suggested  that  there  was  no  considera- 
tion for  the  defendant's  Implied  promise  to  re- 
pay the  amounts  advanced  by  the  plaintiff 
for  the  alleged  reason  that  he  was  not  there- 
by relieved  from  any  liability.  He  certainly 
was  relieved  from  liability  to  the  holders  of 
the  notes,  and  tbe  plaintiff,  at  his  request 
paid  bis  debts,  and  his  implied  promise  is 
Just  as  clearly  supported  by  a  consideration 
as  would  have  been  his  promise  to  pay  if  he 
Iiad  borrowed  the  money  of  tbe  plaintiff  and 
with  It  personally  paid  the  notes. 

2.  The  only  other  question  presented  by 
the  record  meriting  consideration  Is  whether 
this  action  Is  barred  by  the  statute  of  limita- 
tions. It  must  be  conceded  that  if  this  ac- 
tion had  been  brought  in  the  state  of  Wash- 
ington, the  statute  of  limitations  of  that  state 
would  be  a  bar;  hence  another  form  of  the 
question  Is:  Does  such  fact  constitute  a  de- 
fense to  the  action  In  the  courts  of  the  state 
of  Minnesota?  The  answer  to  this  question 
depends  on  the  construction  to  be  given  to 
Gen.  St  1894,  {{  6146,  6146,  which  read  thus: 

"Sec.  5145.  If,  when  tbe  cause  of  action  ac- 
crues against  a  person,  he  Is  out  of  the  state, 
tbe  action  may  be  commenced  within  the 
times  herein  limited  after  his  retiurn  to  the 
state;  and  if,  after  the  cause  of  action  ac- 
crues, he  departs  from  and  resides  out  of  the 
state,  the  time  of  bis  absence  is  not  part  of 
tbe  time  limited  for  the  commencement  of 
the  action. 

"Sec.  5146.  Whoi  a  cause  of  action  has 
arisen  in  a  state  or  territory  out  of  this  state, 
or  in  a  foreign  country,  and,  b.v  the  laws 
thereof,  an  action  thereon  cannot  there  be 
maintained  by  reason  of  the  lapse  of  time,  an 
action  thereon  cannot  be  maintained  in  this 
state,  except  In  favor  of  a  citizen  thereof, 
who  has  had  the  cause  of  action  from  the 
time  it  accrued." 

When  the  plaintiff's  first  cause  of  action 
accrued,  the  defendant  was  a  resident  of  the 
state,  but  when  the  second  one  accrued  he 
was  out  of  the  state;  therefore  both  causes 
of  action  are  within  the  express  provisions 
of  section  5145,  and  neither  is  barred,  unless 
section  5146  provides  otherwise.  The  mean- 
ing of  these  sections  Is  somewhat  obscure, 
but  the  provisions  of  each  must  be  barmo- 
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nlsed  with  tbose  of  the  other  and  effect  be 
given  to  both.  Neither  can  be  rejected  as 
meaningless.  The  history  of  these  sections 
sheds  some  light  on  the  question  of  their 
meaning.  The  original  of  section  5145  was 
Rey.  St  1851,  c.  70,  S  16,  and  a  part  of  the 
general  statute  of  limitations.  The  original 
of  section  5146  was  Rev.  St  1851,  c.  82,  §  39, 
which  had  no  relation  to  section  16,  Id.  The 
original  and  disconnected  sections  were 
brought  together  and  re-enacted  by  the  re- 
vision of  1866.  Section  38,  c.  82,  Rev.  St 
1851,  provided  that:  "When  the  court  has 
Jurisdiction  of  the  parties.  It  may  exercise  It, 
in  respect  to  any  canoe  of  action,  whenever 
(wherever)  arising,  except  for  the  specific  re- 
covery of  real  property  situated  out  of  the 
territory,  or  an  injury  thereto,  and  except  as 
also  provided  by  statute  in  relation  to  pro- 
ceedings against  foreign  corporations."  It  is 
manifest  that  the  words  "cause  of  action 
•  •  *  arising,"  as  used  in  the  last  section, 
do  not  mean  simply  "cause  of  action  accru- 
ing," but  that  the  word  "arising"  Is  also  used 
in  the  sense  of  "originating,"  that  Is,  the 
court  is  given  Jurisdiction  of  any  cause  of 
action  wherever  Its  subject-matter  originated, 
except  as  therein  stated.  Then  follows  sec- 
tion 39,  Id.  (now  section  5146),  which  pro- 
vides, in  effect,  that  when  a  cause  of  ac- 
tion has  arisen  In  a  Jurisdiction  out  of  this 
state,  and  by  the  laws  thereof  an  action 
thereon  cannot  be  maintained  by  reason  of 
lapse  of  time,  the  action  is  barred  In  this 
state  except  in  favor  of  a  citizen  of  this  state 
who  held  the  cause  of  action  when  It  accrued'. 
Now,  If  we  read  sections  5145  and  5146  In  the 
light  of  theh-  history,  it  Is  fairly  clear,  and 
we  so  hold,  that  they  do  not  refer  to  the 
same  class  of  actions;  that  section  5145  re- 
fers to  actions  the  subject-matter  of  which 
arises  or  originates  in  this  state  and  the  debt- 
or Is  out  of  the  state  when  the  cause  of  action 
accrues  or  afterwards  departs  therefrom; 
that  In  such  case  the  time  the  debtor  Is  out 
of  the  state  is  no  part  of  the  time  limited  for 
the  commencement  of  the  action;  and,  fur- 
ther, that  section  5146  applies  to  causes  of 
action  not  covered  by  section  5145— that  is, 
to  actions  the  subject-matter  of  which  arises 
out  of  the  state;  and,  further,  that  in  such 
a  case,  if  the  cause  of  action  is  barred  by  the 
statute  of  limitations  of  a  foreign  jurisdic- 
tion. It  is  also  barred  In  this  state,  except  In 
favor  of  a  citizen  thereof  who  has  had  it  from 
the  time  it  accrued.  Hoyt  v.  McNeil,  13 
Minn.  390  (Oil.  362);  Town  v.  Washburn,  14 
Minn.  268  (Oil.  199),  100  Am.  Dec.  219;  Duke 
V.  Balme,  16  Minn.  306  (Gil.  270);  Luce  v. 
Clarke,  49  Minn.  356,  51  N.  W.  1162.  In  the 
last  case  cited  the  subject-matter  of  the  cause 
of  action  arose  out  of  this  state,  and  counsel 
for  the  defendant  relies  in  support  of  his  con- 
tention that  this  action  Is  barred  upon  a 
statement  made  by  tiie  court  in  that  case 
when  construing  section  6146.  The  language 
used  by  the  court  was  this:  "The  Legislature, 
of  course,  Is  presumed  to  have  known  that 


when  it  passed  the  statute;  and  in  the  eiit»- 
Vhen  a  cause  of  action  has  arisen,'  etc^  :: 
must  have  had  reference  not  merely  to  tie 
facts  constituting  the  cause  of  action,  bet 
also  to  the  existence  of  the  fact  that  brinsi 
the  cause  of  action  within  the  operation  ■->.' 
the  statute  of  limitations.  The  intmitloo  mar 
be  inferred  (It  is  not  very  well  expressedi  •<> 
recognize  the.  effect  of  the  limitation  law;  of 
any  other  state  whenever  a  cause  of  actuo 
has  come  under  the  operatioD  of  mcb  Ut; 
and  been  barred  by  them."  But  this  va 
said  with  reference  to  section  5146,  and  is  dv-t 
necessarily  Inconsistent  with  tbe  conclDS(.i: 
we  have  reached.  It  cannot  be  preeasM 
that  the  Legislature  intended  by  section  51*; 
to  nnlllfy  the  provisions  of  section  5143.  im 
this  is  Just  what  it  has  done  unless  sectiir 
5146  be  construed  as  applying  only  to  am 
not  covered  by  section  5145,  as  we  have  coc- 
strued  it  It  follows  from  our  constmcuca 
of  the  last-named  section  that  neither  of  tl:«- 
plaintifTs  causes  of  action  was  barred. 
Order  affirmed. 


WANTZ  V.  SQUIRBS. 

(Supreme  Court  of  Nebraska.     Jan.  6,  19(Mi 

APPEAL— REVIEW— FINDINGS    BY    COURT 

1.  The  findings  of  fact  made  by  the  tri.l 
court,  when  a  jury  has  been  waived,  hare  ti- 
force  of  a  verdict,  and  will  not  be  distnrti*'! 
unless  clearly  wrong. 

Commissioners'  Opinion.     Department  Xa 

1.    Error  to  District  Court,  Ouster  Comity; 

Sullivan,  Judge. 

"Not  to  be  officially  reported." 

Action  by  W.  J.  Wantz  against  Hennan 

H.   Squires.     Judgment   for  defendant,  ao<l 

plaintiff  brings  error.    Affirmed. 

J.  B.  Smith,  for  plaintiff  In  error.  Kiri- 
patrlck  &  Johnson,  for  defendant  In  error 

HASTINGS,  C  This  action  was  original 
ly  brought  in  Justice  court  of  Caster  count? 
to  recover  ^15  for  the  services  of  a  stallioo. 
that  being  alleged  as  the  agreed  price.  Tfat 
defendant  answered  with  a  general  denial 
On  a  judgment  against  him  in  the  Jnsticr 
court  he  appealed,  and  the  case  was,  03 
January  23,  1903,  tried  before  the  judge  oi 
the  district  court,  a  jury  being  waived.  Tb* 
court  "finds  from  the  evidence  that  the  d>> 
fendant  bred  his  mare  to  the  horse  men- 
tioned in  the  bill  of  particulars,  at  that  time 
owned  by  the  plaintiff  and  one  Thompson, 
and  at  the  time  charged  in  tbe  bill  of  par- 
ticulars; and  that  defendant  at  the  time  tV 
mare  was  bred,  knew  of  the  terms  on  wbicii 
the  horse  was  being  stood  by  the  ovaa. 
which  was  'that  any  attempt  to  dispose  of 
a  mare  after  service  or  remove  them  from 
the  county  rendered  the  service  fee  doe  aiHi 
payable  at  once.'  The  court  further  finds 
that  the  mare  was  not  in  foal  at  the  tintt 
she  was  bred  on  September  2,  1901,  and  finds 
that  the  defendant  sold  and  disposed  of  tbe 
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uare,  and  that  she  was  removed  from  the 
-ounty  of  Custer  on  or  about  May  4,  19Q2." 
rtte  court  furtber  finds  that  selling  tbe  mare 
II  May  did  not  render  tbe  defendant  abso- 
utely  liable  for  the  service  fee.  A  general 
LnUing  for  the  defendant  was  made,  and 
uUgment  of  dismissal  entered.  A  motion 
'or  a  new  trial  was  filed  for  tbe  reasons: 
'(1)  That  each  and  all  of  tbe  facts  and  cou- 
iluslons  of  law  are  contrary  to  tbe  evidence 
md  the  law,  and  tbe  court  erred  therein. 
;2)  The  Judgment  is  contrary  to  the  law, 
ind  contrary  to  the  evidence  in  tbe  case." 
IThe  motion  was  overruled,  and  tbe  plaintiff 
lirings  error. 

Tbe  facts  are  that  tbe  mare  in  question 
bad  been  bred  in  tbe  spring  to  another  horse; 
about  tbe  Ist  of  September,  finding  her  in 
heat  again,  tbe  defendant  Instructed  his  man 
to    take  her  to  the  plaintiff's  horse;    after 
that  she  was  not  returned  for  service;    on 
October  20th  she  was  placed  in  the  care  of 
B.   H.  Miller  on  bis  farm;    with  hi  in  she  re- 
mained until  the  lat  day  of  March  following; 
'When  placed  there  Miller  thought  she  was 
in  foal,  and  says  that  when  he  returned  her 
on  March  Ist  "she  was  making  bag,  and  look- 
ed like  she  would  bring  a  colt  in  six  or  eight 
weeks";   she  was  then  placed  in  Ward's  liv- 
ery  stable,  where  she  remained  about  one 
week;  Ward  was  the  owner  of  the  horse  to 
which  she  had  been  bred  the  preceding  spring, 
and  claimed  a  service  fee  because  he  thought 
she  would  drop  a  colt  about  April  1st  from 
bis  horse;   about  March  Uth  she  was  placed 
in  the  pasture  of  witness  Moore,  where  she 
remained  until  May  2d;    Moore  was  partic- 
ularly requested  to  look  after  her,  as  she  was 
expected   to   have   a   colt  about  April   1st. 
Moore  and  his  two  sons  say  that  she  bad  no 
colt,  and,  about  May  1st,  Ward  and  the  de- 
fendant looked  at  her,  and  decided  then  that 
she  was  not  going  to  have  a  colt  at  all.    De- 
fendant sold  her  to  Ward,  who  took  her  to 
his  stable  again  on  May  2d,  and  on  May  4tb 
shipped  her  to  New  York.    He  says  at  that 
time  she  was  not  with  foal.    Tbe  stallion  at 
tbe  time  of  the  service  was  owned  by  Wantz 
and  Thompson,  but,  before  tbe  action  was 
commenced,  both  the  horse  and  the  service 
accounts  had  passed  into  the  bands  of  the 
plaintiff.    PlaintilT  does  not  seem  to  have  seen 
tbe  mare  in  the  spring,  although  defendant 
claims  to  have  notified  both  parties  that  be 
wouid  sell  ber,  and  Mr.  Thompson  then  ex- 
amined her,  apparently  after  he  had  sold  bis 
interest  in  the  account     He  testified  that 
he  was  tmable  to  say  whether  she  was  with 
foal  or  not.     Miller  testifies  that  when  she 
was  taken  to   Ward's   barn  on  March   Ist 
she  was  making  bag,  and  Judged  she  would 
have  a  colt  In  six  or  eight  weeks.    The  evi- 
dence of  all  tbe  witnesses  Is  that  at  the 
time  she  was  shipped  she  presented  no  such 
appearance.    It  seems  clear  that  there  is  evi- 
dence in  tbe  case  tending  to  support  the  find- 
ing of  the  trial  court  that  tbe  mare  was  not 
Avith  foal,  and  it  seems  flear  that  if  she  was 


not,  under  this  contract,  there  could  be  no 
recovery  notwithstanding  the  mare  was  ship- 
ped away. 

It  is  recommended  that  tbe  Judgment  of 
tbe  district  court  be  affirmed. 

AMES  and  OLDHAM,  CC.,  concur. 

PEiR  CUKIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  tbe  recom- 
mendations made  will  result  In  ~a  right  de- 
cision of  the  cause,  it  is  ordered  that  tbe 
Judgment  of  the  district  court  be  affirmed. 


CITY  OP  OMAHA  v.  KRANZ. 

(Supreme  Court  of  Nebraska.    Jan.  6,  1804.) 

MUNICIPAL  CORPORATIONS— DEFECTIVB   SIDB- 
WALKS-BVIDHNCB. 

1.  Evidence  held  to  support  the  verdict. 

Commissioners'  Opinion.  Department  No. 
3.  Error  to  District  Court,  Douglas  County; 
Slabaugh,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Algedt  Kranz  against  tbe  dty 
of  Omaha.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

C.  C.  Wright,  for  plaintiff  in  error.  J.  W. 
Slier,  for  defendant  in  error. 

DUFFIE,  O.  In  January,  1902,  defendant 
In  error  broke  his  left  leg  while  walking  on 
the  sidewalk  of  one  of  the  streets  In  tbe 
city  of  Omaha.  He  claims  that  tbe  sidewalk 
was  defective  at  the  point  where  the  injury 
occurred,  the  stringers-  under  the  walk  being 
in  a  rotten  condition,  and  that  in  stepping 
on  one  of  the  boards  It  went  down,  and  he 
stumbled  and  fell,  receiving  tbe  Injury  for 
which  this  action  was  brought  Judgment 
went  against  the  city,  and  this  proceeding  in 
error  was  taken  to  reverse  the  Judgment. 

It  is  not  disputed  that  tbe  walk  in  ques- 
tion had  been  out  of  repair  for  a  long  time 
prior  to  the  Injury  complained  of,  and  the 
only  reason  urged  against  the  judgment  is 
tbe  fact  that  the  defendant  In  error  was 
picked  up  about  11  feet  south  of  the  point 
where  the  loose  board  in  the  walk  is  located. 
It  is  insisted  that  a  man  with  a  broken  leg 
could  not  walk  11  feet;  that  the  evidence 
shows  that  he  did  not  fall  until  he  had  reach- 
ed the  place  where  be  was  found;  that  It 
must  be  apparent  that  be  fell  as  soon  as  bis 
leg  was  broken;  and  that  the  walk  being  in  a 
good  condition  at  tbe  point  where  he  fell, 
bis  injury  could  not  have  occurred  from  any 
defect  in  the  walk.  Tlie  loose  plank  was 
located  on  a  line  corresponding  to  tbe  north 
side  of  tbe  house  of  Mrs.  HoUenbeck.  She 
was  standing  at  the  front  window  of  her 
bouse,  and  testifies  that  she  saw  him  stum- 
ble; that  he  then  "limped  like— staggered 
like— any  one  who  had  only  the  use  of  one 
foot"    We  cannot  say  that  It  is  either  Im- 
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possible  or  Improbable  that  the  defendant 
In  error  should  proceed  a  distance  of  11  feet 
from  the  point  where  his  leg  was  broken 
before  falling.  There  was  evidence  to  sup- 
port this  view  of  the  case,  and  the  question 
was  submitted  to  the  Jury,  who  found  for 
the  defendant  in  error. 

We  are  unable  to  say  that  the  verdict  Is 
against  the  evidence,  or  that  it  is  not  sup- 
ported by  sufficient  evidence,  and  we  recom- 
mend that  the  Judgment  of  the  district  court 
be  affirmed. 

KIRKPATRICK  and  LETTON,  CO.,  con- 
cur. 

PER  CURIAM.  The  conclusions  reached 
by  the  Commissioners  are  approved,  and.  It 
appearing  that  the  adoption  of  the  recom- 
mendations made  vrlll  result  in  a  right  deci- 
sion of  the  cause,  it  is  ordered  that  the  Judg- 
ment of  the  district  court  be  affirmed. 


GOSNELL  et  al.  t.  WEBSTER, 
(Supreme  Court  of  Nebraska.     Jan.  6,  1904.) 

REPLEVIN— AMENDMENT  TO  PETITION— CHAT- 
TEL MORTOAaES— DESCRIPTION  —  BVIDENCB— 
CORRESPONDENCE— SALE  BT  MORTQAGORp- 
RATIFICATION. 

1.  Petition  and  amended  petition  examined, 
and  held  to  state  the  same  cause  of  action. 

2.  Evidence  examined,  and  held  not  to  justi- 
fy the  contention  of  plaintiSs  in  error  that  the 
mortgage  in  question  was  void  as  to  the  chat- 
tels in  question  because  of  insufficient  descrip- 
tion or  identification  thereof  in  tlie  mortgage. 

3.  Where  one  party  to  an  action  has  intro- 
duced letters  constituting  a  part  of  a  corre- 
spondence between  the  other  party  to  the  ac- 
tion and  a  third  party,  such  other  party  Is  en- 
titled  to  show  the  enure  correspondence  upon 
the  same  subject. 

4.  Where  a  mortgagor,  without  anthority 
from  the  mortgagee,  sold  property  covered  ^ 
a  chattel  mortgage,  and  paid  a  debt  to  the 
mortgagee,  other  than  the  one  secured  by  the 
mortgage,  with  a  portion  of  the  purcliase  mon- 
ey, which  was  received  and  credited  by  the 
mortgagee  without  knowledge  of  the  fact  that 
the  money  had  been  so  obtained,  the  failure  of 
the  mortgagee  to  refund  the  money  so  received 
upon  learning  the  source  from  which  it  was  de- 
rived after  commencing  an  action  against  third 
I>artie8  to  whom  the  mortgagor's  vendee  had 
sold  the  chattels  does  not  thereby  ratify  the 
sale  and  deprive  himself  of  the  right  to  recov- 
er possession  of  the  chattels.  Johnston  v.  Mil- 
waukee &  Wyoming  Investment  Co.,  68  N. 
W.  383,  49  Neb.  68,  distinguished. 

5.  Evidence  examined,  and  hdd  to  be  nifll- 
cient  to  sustain  the  verdict. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2. 
Error  to  District  Court,  Harlan  County;  Har- 
lan, Judge. 

Action  by  John  R.  Webster  against  Joshua 
E.  Gosnell  and  others.  Judgment  for  plain- 
tiff.    Defendants  bring  error.    Affirmed. 

S.  P.  Davidson,  for  plaintifTs  in  error.  B. 
L.  Keester  and  Wharton  Balrd  &  Sons,  t<x 
defendant  In  error. 


H  3.  See  Evidence,  vol.  20,  Cent.  Dig.  t  ^■ 


GLANVILLB,  C.  Plaintiffs  In  enw  were 
defendants  in  a  replevin  action  tried  in  the 
district  court  of  Harlan  county,  and  bring  er- 
ror seeldng  to  reverse  a  Judgmeat  against 
them.  The  writ  was  issued  from  the  caunrr 
court,  and  after  appraisement  of  the  property 
taken  the  case  was  certified  to  the  distrit 
court  under  the  provisions  of  section  9,  c.  2  •, 
Oomp.  St  1901.  The  defendant  in  error  daic 
ed  title  to  the  cattle  In  question  by  virtue  of 
a  chattel  mortgage,  and  in  bis  petition  and 
affidavit  illed  in  the  county  court  described  tin- 
mortgage  as  "a  certain  chattel  mortgage  exe- 
cuted on  the  27th  day  of  December.  1900.  is 
Deuel  county,  Nebraska,  by  Wm.  E.  Colvin  to 
the  above-named  plaintiff  to  aecnre  the  pay- 
ment of  one  note  for  the  sum  of  $31,000." 
After  the  case  bad  been  certified  to  tbe  dis- 
trict court,  be  filed  an  amended  petition. 
wherein  be  described  tbe  mortgage  as  *%  chat- 
tel mortgage  executed  by  Wm.  BS.  CSoIvin  t: 
John  R.  Webster,  tbe  above-mentioned  plaia- 
tiff,  and.  Alfred  De  Long,  bearing  date  tb« 
27th  day  of  December,  1900,  and  given  by  the 
said  Colvin  to  tbe  plaintiff  and  said  I>e  Lo-k 
•  •  *  to  secure  the  payment  of  one  prom- 
issory note  for  the  sum  of  $8,000,  •  •  • 
payable  to  the  order  of  Alfred  B.  De  Loi%,  an  I 
the  pajrment  of  one  pronilssory  note  ezecntfi 
by  tbe  said  Wm.  E.  Colvin  and  payable  to  rhi 
order  of  the  plaintiff  John  R.  Webster  for  th« 
sum  of  $31,000."  Tbe  petition,  and  also  the 
evidence  in  tbe  case,  shows  that  the  debt  se- 
cured to  Alfred  De  Long  had  been  folly  luid. 
The  affidavit  was  amended  in  tbe  same  ni:in- 
ner.  The  plaintiffs  In  error  made  a  moti  .a 
to  strike  the  amended  petition  from  tbe  &'.<!< 
because  of  a  change  of  the  lasaes.  This  w2« 
overruled,  and  alleged  as  error.  There  is  33 
merit  in  the  contention,  the  same  mortgage  is 
referred  to  and  relied  upon,  and  tbe  same  liea 
is  made  the  basis  of  the  mortgagee's  right  la 
all  the  pleadings.  There  is  a  more  accuraw 
description,  perhaps,  in  one  than  in  tbe  otii.'':: 
but  the  amendment  was  proper,  botb  in  t..« 
petition  and  in  the  affidavit 

The  second  contention  touches  tiie  suffi- 
ciency of  the  evidence  and  the  refusal  of  tbe 
one  instruction,  and  is  to  the  effect  that  the 
description  of  the  cattle  in  tlie  mortgage  is  in- 
sufficient because,  it  is  claimed,  there  wsre 
seven  bead  of  cattle  upon  the  ranch  in  tbe 
herd  with  tbe  cattle  in  question,  bearing  tbe 
same  description  at  the  time  the  mortgs!:? 
was  given,  which  were  not  covered  ther^t'T, 
The  cattle  in  question  were,  in  the  mortgage, 
included  in  the  description  "600  yearlin.s. 
mixed  steers  and  heifers,  all  branded  CO  C  oz 
the  left  hip."  The  brand  is  called  the  "laatr 
S  C"  brand.  The  mortgage  also  covered  •_*.i:- 
two  year  old  heifers  and  230  two  year  ••:! 
steers,  all  branded  in  the  same  way,  and  pnr- 
ported  to  cover  all  the  cattle  only  so  braiiil 
kept  on  the  Colvin  ranch.  It  seems  that  jnst 
prior  to  tbe  date  of  tbe  mortgage  In  ques::ca 
a  part  of  a  herd  of  cattie  npon  the  Gtriria 
ranch,  owned  by  Spaulding  &  Clements,  wt^re 
sold  to  tbe  mortgagor,  Colvin,  and  a  part  were 
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retained,  and  left  upon  the  CoMn  ranch,  by 
Spauldlng  &  Clements.  In  cutting  out  the 
Spanldlng  &  Clements  cattle  and  branding 
tbem  with  a  tally  brand  to  dlstlngnlsb  them 
from  the  cattle  sold  to  Colvin,  a  mistake  In 
the  number  waa  made,  so  that  Spauldlng  & 
Clements  got  seven  head  less  than  they  were 
entitled  to  under  the  contract;  and  wben  they 
removed  their  cattle  from  the  ranch,  which 
was  after  the  date  of  the  sale  by  Colvin 
through  which  plaintiffs  In  error  claim  title, 
seven  head  of  cattle  branded  only  with  the 
"lazy  S  0"  were  delivered  to  Spauldlng  & 
Clements  to  make  up  the  supposed  shortage. 
There  Is  no  evidence  tending  to  show  that 
more  than  600  yearlings  so  branded  were  up- 
on the  ranch  when  the  mortgage  was  made, 
nor  Is  there  any  evidence  to  show  that  any  of 
the  seven  head  of  cattle  cut  out  for  Spaulding 
&  Clements  were  of  that  class.  Moreover,  the 
evidence  will  Justify  a  holding  that,  as  against 
the  defendant  in  error,  Spauldlng  &  Clements 
would  be  estopped  to  claim  any  of  the  cattle 
upon  the  ranch  not  bearing  their  tally  brand, 
and  tJiat  in  fact  the  seven  head  turned  over  to 
tbem  as  stated  were  covered  by  the  mortgage, 
and  could  have  been  held  by  the  mortgagee. 
There  is  no  contention  that  the  mortgage  oth- 
erwise falls  to  sufSciently  identify  the  cattle 
covered  thereby,  and  we  think  the  steers  re- 
covered by  the  mortgagee  in  this  action  were 
sufficiently  identified  and  described  in  the 
mortgage.  The  Instruction  upon  this  issue 
asked  and  refused  was  based  upon  the  pres- 
ence in  the  herd  of  "seven  head  of  cattle 
branded  with  the  CO  C  brand"  not  covered  by 
the  mortgage,  and  was  properly  refused. 

A  third  contention  is  that  the  defendant  In 
eiTor  was  allowed  as  a  witness  to  explain  his 
own  letters  which  had  been  introduced  by  the 
plaintiffs  in  error.  We  have  examined  the 
record  carefully  in  Cbis  regard,  and  are  satis- 
fied that  there  is  no  prejudicial  error  shown. 
3kj[any  of  the  letters  were  introduced  by  plaln- 
titTs  in  error  against  the  objections  of  the  de- 
fendant in  error,  and  were  writtm  at  such 
times  and  In  such  form  as  to  have  no  bearing 
upon  the  Issues  being  tried,  except  as  certain 
inferences  might  be  drawn  therefrom;  and 
there  was  no  error  in  allowing  the  defendant 
in  error  to  so  explain  the  letters. 

Complaint  Is  made  that  certain  questions 
asked  defendant  in  error  upon  cross-exam- 
ination were  ruled  out  The  object  of  cer- 
tain of  these  questions  is  stated  in  the  brief 
as  follows:  "These  questions  were  asked  for 
the  purpose  of  securing  an  admission  from 
Mr.  Webster  that  he  held  a  mortgage  on  the 
entire  herd  of  Mr.  Colvin's  cattle,  or,  if  be 
denied  having  such  mortgage,  for  the  pur- 
pose of  laying  a  foundation  for  his  impeach- 
ment by  the  testimony  of  Mr.  Noleman." 
What  other  mortgage  was  held  by  Mr.  Web- 
ster, or  what  was  covered  thereby,  has  no 
bearing  upon  the  issues  In  this  case,  and  the 
questions  were  irrelevant,  and  the  answers 
would  not  be  good  foundation  for  impeach- 
ing testimony.    Besides,  the  information  as 


to  the  other  mortgage,  and  what  it  covered, 
was  obtained  by  plaintiffs  In  error  by  the 
answer  to  a  subsequent  question  which  they 
sought  to  strike  out  The  other  questions 
referred  to  in  the  brief  as  ruled  out  were 
all  allowed  later  In  the  examination,  and  the 
error,  if  any,  was  amply  cured. 

The  fourth  contention  relates  to  the  ad- 
mission of  portions  of  a  letter  written  by 
Colvin.  Part  of  the  letter  was  Introduced 
by  plaintiffs  In  error,  and  defendant  In  error 
was  allowed  to  put  in  other  parts.  In  the 
same  connection  complaint  is  made  because 
certain  letters  written  by  Colvin  to  Webster 
and  by  Webster  to  Colvin  were  allowed  to 
be  put  In  evidence  after  plaintiff  had  intro- 
duced a  part  of  the  correspondence  on  the 
same  subject  between  the  same  particfi. 
There  is  no  error  In  this  regard.  The  let- 
ters Introduced  by  plaintiffs  in  error  were 
numerous,  extending  over  some  period  of 
time,  and  those  put  In  by  defendant  in  error 
were  a  part  of  the  same  correspondence,  and 
related  to  the  same  subjects  and  matters. 
Section  839  of  the  Code  of  Civil  Procedure 
reads  as  follows:  "When  part  of  an  act,  dec- 
laration, conversation,  or  writing.  Is  given 
in  evidence  by  one  party,  the  whole  on  the 
same  subject  may  be  Inquired  Into  by  the 
other;  thus  when  a  letter  Is  read,  all  other 
letters  on  the  same  subject  between  the  same 
parties  may  be  given.  And  when  a  detached 
act,  declaration,  conversation,  or  writing  Is 
given  In  evidence,  any  other  act,  declaration, 
or  writing  which  is  necessary  to  make  It 
fully  understood,  or  to  explain  the  same,  may 
also  be  given  in  evidence." 

The  next  contention  Is  that  there  are  143 
head  of  cattle  involved,  and  the  Jury  found 
for  the  defendant  in  error  as  to  but  120,  and 
for  the  plaintiffs  In  error  as  to  the  balance; 
and  that  the  verdict  cannot  stand  because 
It  appears  to  have  been  a  compromise  ver- 
dict, there  being,  as  it  is  claimed,  no  proof 
upon  which  such  a  finding  could  be  based. 
During  the  course  of  the  trial  it  was  stipu- 
lated by  the  parties  that  there  were  120 
head  of  cattle  In  the  herd  taken  upon  the 
writ  branded  with  the  "lazy  S  C"  brand. 
The  witness  Riley,  who  purchased  the  cattle 
from  Colvin,  and  sold  them  to  the  plaintiffs 
In  error,  testified  that  there  were  120  head 
of  cattle  In  the  bunch  taken  upon  the  writ 
in  the  action,  that  he  t>ought  from  the  mort- 
gagor, Colvin.  There  is  no  testimony  clearly 
Identifying  more  than  the  120  head  of  these 
cattle  as  covered  by  the  mortgage  in  ques- 
tion, and  the  verdict  in  this  regard  is  clearly 
proper  under  the  evidence. 

Complaint  is  made  of  the  verdict.  It  is  in 
exact  accordance  with  an  instruction  of  the 
court,  which  was  not  objected  to  or  complain- 
ed of,  and  appears  to  be  in  proper  form  to 
respond  to  the  Issues  and  support  the  Judg- 
ment. 

Another  contention  Is  that  there  Is  no  proof 
in  the  record  that  the  mortgagor,  Colvin, 
was  a  resident  of  Deuel  county  at  the  time 


Digitized  by 


Google 


1062 


97  NORTHWESTERN  REPORTER. 


(Xel.. 


the  mortgage  was  given,  In  which  county, 
only,  the  mortgage  was  on  file  at  the  time 
the  mortgagor  sold  the  cattle  in  question. 
While  it  may  be  true  that  no  direct  state- 
ment of  that  fact  Is  contained  in  the  record, 
yet  we  think  it  sufflciently  appears.  The 
mortgage  itself  so  describes  him.  An  extend- 
ed correspondence  between  the  defendant  In 
error  at  Omaha  and  the  mortgagor  In  Deuel 
county  Is  shown  in  the  record,  and  several 
of  the  witnesses  refer  to  the  time  when  Mr. 
Colvln  "left"  or  "went  away."  The  witness 
Noleman,  one  of  the  attorneys  for  plalntifTs 
in  error,  testified  to  being  at  Mr.  Colvln's 
ranch,  which  Is  located  In  Deuel  county,  and 
said,  "Mr.  Colvln  had  gone  away."  He  stat- 
ed that  he  got  certain  letters  "out  of  Mr. 
Colvln's  desk.  I  didn't  have  the  permission 
of  any  one,  except  Mrs.  Colvln  told  me  there 
were  his  books,  and  to  go  and  examine 
them."  In  reference  to  another  matter  he 
stated,  "That  was  at  the  Colvln  ranch  house, 
at  the  home  ranch."  The  Jury  were  told 
that,  in  order  to  recover,  the  plaintiff  In  the 
action  must  satisfy  them,  among  other 
things,  "that  his  mortgage  was  duly  filed  of 
record  in-  the  county  where  the  mortgagor 
resided  at  the  time  the  said  mortgage  was 
given."  We  think  the  evidence  fully  Justi- 
fies a  finding  for  defendant  In  error  upon  that 
issue. 

There  is  but  one  other  ground  for  reversal 
urged.  It  appears  from  the  evidence  that  a 
check  given  by  Rlley  for  a  portion  of  the 
purchase  money  for  the  bunch  of  cattle  he 
purchased  from  Colvln,  which  Included  those 
in  question,  was  sent  to  the  defendant  in 
error,  and  the  proceeds  thereof  received  and 
applied  by  him  in  payment  of  a  debt  of  Col- 
vln's to  him  other  than  the  debt  secured  by 
this  mortgage,  and  it  is  urged  that  he  cannot 
prevail  In  his  action  because  be  has  been  in- 
formed since  its  commencement  that  such 
check  was  given  In  part  payment  for  the 
bunch  of  cattle  so  sold,  and  he  has  not  of- 
fered to  refund  the  money.  It  is  contended 
that  this  brings  the  case  within  the  rule  an- 
nounced In  Johnston  v.  M.  &  W.  Investment 
Co.,  49  Neb.  68,  68  N.  W.  383,  wherein  it  is 
held:  "The  acceptance  or  retention  by  the 
principal,  after  knowledge  of  the  facts,  of 
the  fruits  of  an  unauthorized  act  of  an 
agent,  is  a  ratification  of  the  agent's  act; 
and  it  relates  back  to  the  time  of  the  act, 
and  makes  It  ns  if  the  agent  had  been  em- 
powered to  perform  it  at  Its  date,  and  the 
principal  is  bound  In  all  respects  as  If  he 
had  been  the  actor."  In  that  case  the  man 
Adams  who  made  the  sale  made  it  as  agent 
of  his  employer,  the  owner  of  the  cattle  sold, 
and  of  the  ranch  of  which  he  was  manager. 
In  the  present  case  there  was  no  pretense  of 
agency,  nor  was  there  any  understanding  on 
the  part  of  Riley,  when  he  bought  the  cat- 
tle, that  Colvln  sold  as  agent  for  any  one. 
In  the  Johnston  Case  Adams  used  the  pro- 
ceeds of  the  sale  for  his  employer  by  paying 
tor  supplies  used,  but  In  this  case  Colvln 


used  the  money  for  his  own  benefit  In  pay- 
ing his  own  debt,  and  he  got  credit  for  the 
amount  upon  his  debt 

We  think  this  case  falls  within  the  prin- 
ciple of  Thacher  v.  Pray,  113  Mass.  291,  IS 
Am.  Rep.  480,  discussed  and  dlstinguisbt^-l 
In  the  Johnston  Case,  wherein  It  la  said: 
"One  without  authority  sold  the  plaintiff's 
chattel  to  the  defendant,  receiving  in  pay- 
ment a  bank  check,  which  be  Indorsed  and 
gave  to  plaintiff  In  payment  of  a  debt  be 
owed  him.  The  plaintiff.  In  Ignorance  .of 
the  sale,  collected  fhe  check,  applying  the  pro- 
ceeds to  the  payment  of  that  debt.  In  an  a'  - 
tlon  to  recover  the  valae  of  the  chattel,  beid 
that  the  plalntlflTs  receipt  and  collection  of 
the  check  were  not  a  ratification  of  the  sale. 
and  that  he  had  a  riglit  to  appropriate  tb<* 
check  to  the  extlngnishment  of  the  debt  in 
payment  of  which  It  was  given  him."  In 
distinguishing  the  case  this  court  said: 
"There  Is  a  very  Important  and  essential  eli^ 
ment  of  the  Massachusetts  case,  and  one  up- 
on which,  to  a  large  extent,  the  dedston 
hinges,  that  Is  entirely  lacking  in  this  case; 
1.  e.,  the  payment  of  an  Indebtedness  by  tin? 
agent  to  the  principal  with  the  funds  derived 
from  the  sale  of  the  horse."  In  the  courso 
of  the  opinion  In  Thacher  v.  Pray,  supra,  it 
Is  said:  "It  does  not  affect  the  rights  of  tli<> 
parties  that  the  same  check  which  defendant 
gave  Gray  was  given  to  the  plaintiff.  If  it 
was  applied  to  the  settlement  of  an  existing 
account  between  them,  without  any  notice 
that  It  was  a  part  of  the  proceeds  of  the  un- 
authorized sale  of  the  horse.  Being  indorsed 
by  Gray,  it  was  in  the  plaintiff's  hands  pay- 
able to  bearer,  transferable  by  delivery,  and 
subject  to  the  same  rules  as  bank  bills,  cou- 
pons, or  other  Instriunents  payable  in  money 
to  bearer.  It  Is  as  If  Gray  had  cashed  tlj,> 
check  and  sent  the  Identical  or  other  bi!l« 
to  the  plaintiff."  In  this  case  the  eqnitief 
are  more  with  the  mortgagee  ttian  they  wep- 
with  the  owner  in  the  Massachusetts  case. 

It  appears  from  Mr.  Riley's  testimony  that 
he  purchased  200  head  of  steers  from  Colvln. 
but  he  thinks  be  actually  got  only  180,  and 
that  120  of  the  same  steers  were  among  those 
taken  upon  this  writ.  What  became  of  the 
others  is  uncertain,  but  he  Is  qnite  positive 
that  some  of  them  were  shipped  and  sold  on 
the  market.  They  were  all  undoubtedly  cov- 
ered by  Webster's  mortgage.  Mr.  Riley  has 
placed  beyond  the  reach  of  the  mortgagee  a 
very  considerable  portion  of  the  herd,  only 
in  part  paid  for  with  the  check  which  Golvin 
used  In  paying  his  debt  to  Webster.  None  of 
the  plaintiffs  In  error  furnished  any  of  the 
money  which  was  paid  by  Riley  for  these  cat- 
tle, and  yet  they  claim  that  before  Web8ti»r 
may  take  the  cattle  he  must  pay,  or  offer  to 
pay,  to  them  the  money  paid  by  Rlley  to  Col- 
vln, and  used  by  htm,  while  Mr.  Riley  stli! 
retains  an  unknown  amount  received  from 
the  sale  of  other  cattle  covered  by  Mr.  Web- 
ster's mortgage.  In  this,  we  think,  tbcty  are 
wrong. 
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In  view  of  tbe  facts  establiahed  by  the 
evidence,  we  think  the  defendant  In  error 
bas  not  ratified  the  sale  through  which  plaln- 
Irlffs  In  error  claim  title,  and  that  the  court 
did  not  err  in  refusing  the  Instruction  aske^ 
■directing  a  verdict  for  them  "If,  after  such 
sale  was  made,  said  Webster  received  a  por- 
tion of  the  purchase  price  of  said  cattle  from 
OolTin,  and  retained  the  same  after  he  bad 
reasonable  grounds  to  believe  it  was  a  portion 
of  such  purchase  price."  Tbe  verdict  is  sup- 
ported by  the  evidence,  and  we  find  no  error 
in  the  record. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

ALBBRT  and  BARNES,  CC,  concur. 

P£LR  CURIAM.  For  tbe  reasons  stated  In 
tbe  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


STATE  ex  rel.  BRECKENRIDGB  v.  FLEM- 
ING, Tax  Com'r. 
STATE  ex  rel.  PALMEOt  v.  SAME. 
(Supreme  Court  of  Nebraska.    Dec.  18,  1908.) 

FOREIGN  CORPORATION  —  TAXATION— CONSTI- 
TUTIONAL LAW— SUPREMB  COURT— JURISDIC- 
TION —  RETURNS  TO  ASSESSOR  —  INSURANCE 
COMPANY  —  GROSS  RECEIPTS  —  INTERSTATE 
BUSINESS. 

1.  The  State  may  impose  such  conditions  and 
limitations  as  it  sees  fit  upon  foreign  corpora- 
tions seeking  the  privilege  of  doing  business  In 
this  state. 

2.  A  general  revenue  law  will  not  be  declar- 
ed nnconstitutional  on  account  of  discrimina- 
tive provisions  if  such  provisions  may  be  re- 
jected and  the  law  enforced  without  them. 

3.  This  court  cannot  attempt,  prior  to  an 
actual  controversy  arising,  to  direct  the  o£a- 
cers  charged  with  the  enforcement  of  a  law 
relating  to  their  duty  in  putting  it  in  opera- 
tion. 

(Syllabus  by  Sullivan,  C.  J.) 

1.  In  making  a  return  of  his  taxable  prop- 
erty nnder  the  provisions  of  chapter  73  of  Ses- 
sion Laws  of  1903  the  taxpayer  may  deduct 
from  the  credits  due  him  all  just  debts  by  him 
owing  at  the  time  of  such  return. 

2.  Section  56  of  said  chapter  73  is  a  provi- 
sion, not  for  taxing  the  corporations  therein 
named  on  their  capital  stock,  but  for  taxing 
tbe  shareholders  on  the  value  of  the  stock  held 
by  them,  and  requiring  the  corporation  to  pay 
the  tax  assessed  against  the  shareholders. 

3.  Unearned  premiums  returned  to  the  in- 
sured on  the  cancellation  of  a  policy  of  insur- 
ance do  not  constitute  any  part  of  the  gr9S8 
receipts  of  the  company  by  which  the  ^Iicy 
was  issued,  and  need  not  be  included  in  its  re- 
turn of  gross  receipts  nnder  the  provisions  of 
section  58  of  the  act. 

4.  The  tax  imposed  on  the  gross  receipts  of 
the  insurance  companies  named  in  sections  58 
and  61  of  the  act  is  not  in  lieu  of  all  other  tax- 
es, but  such  companies  should  be  taxed  on  any 
real  estate  or  other  taxable  property  owned  by 
them  the  same  as  other  parties. 

5.  The  law  is  not  objectionable  In  that  it 
makes  a  bank  responsible  for  the  payment  of 
the  tax  levied  npon  the  shares  of  stock  held 
by  its  stockholders,  or  an  agent  for  the  tax 
levied  on  the  property  of  his  principal. 

1 L  S«e  Corporations,  voL  U,  Cent  Dig.  i  260B. 


6.  The  gross  receipts  required  by  the  provi- 
sions of  section  78  to  be  returned  for  taxation 
by  express,  telegraph,  and  telephone  compa- 
nies refers  to  gross  receipts  for  business  done 
in  this  state,  and  does  not  include  receipts  for 
interstate  business. 

7.  It  is  no  objection  to  the  act  that  on  an  ap- 
peal from  the  board  of  equalization  no  Jury  is 
provided  or  allowed  on  the  trial  of  such  ap- 
peal. 

(Syllabus  by  Duffle,  C.) 

Application  by  the  state  on  the  relation  of 
Ralph  "W.  Breckenrldge,  and  by  the  state  on 
the  relation  of  Henry  E.  Palmer,  for  writs  of 
mandamus  to  William  Fleming,  tax  commis- 
sioner.   Denied. 

Greene,  Breckenrldge  &  Klnsler,  John  L. 
Webster,  T.  J.  Mahoney,  and  M.  A.  Hall, 
for  plaintltr.  C.  C.  Wright,  Stewart  &  Hun- 
ger, U  M.  Pemberton,  Halleck  F.  Rose,  F. 
N.  Prout,  Atty.  Gen.,  and  Norris  Brown,  Dep. 
Atty.  Gen.,  for  defendant 

SULLIVAN,  C.  J.  The  question  to  be  de- 
cided in  these  cases  is  not  whether  particular 
provisions  of  chapter  73  of  the  Session  Laws 
of  1903  are  valid  or  ideally  Just,  but  whether 
the  act,  considered  as  a  whole,  is  a  constitu- 
tional expression  of  the  legislative  will.  Ob- 
jection is  specially  urged  against  those  sec- 
tions of  tbe  act  defining  the  manner  In  which 
insurance  companies  are  to  be  taxed,  and 
it  is  said  that  tbe  law  discriminates  against 
the  property  of  foreign  insurance  companies 
and  in  favor  of  domestic  corporations  of  that 
character.  Relating  to  the  provisions  of  sec- 
tions 59  and  60,  it  is  plain  that  the  tax  of  2 
per  cent  upon  the  gross  earnings  of  the 
companies  mentioned  in  these  sections  Is  a 
tax  Imposed  not  upon'  their  property,  but  upon 
their  privilege  of  doing  business  in  this  state. 
That  the  state  may  Impose  such  conditions 
and  limitations  upon  foreign  corporations 
seeking  tbe  privilege  of  conducting  their  busi- 
ness in  this  state  as  it  sees  fit  Is  not  a 
question  open  to  discussion.  Such  companies 
have  no  authority  to  transact  business  in  this 
state  without  the  consent  of  tbe  state^  and 
when  they  seek  the  privilege  they  must  com- 
ply with  the  conditions  Imposed.  After  com- 
ing here,  their  property  must  be  dealt  with 
on  terms  of  equality  with  the  property  of 
tbe  citizen.  It  is  subject  to  no  further  bur- 
den In  the  way  of  taxation  than  Is  Imposed 
upon  the  resident  but  for  the  privilege  of 
doing  business  here  they  must  submit  to 
such  conditions  as  the  Legislature  sees  fit 
to  Impose.  Philadelphia  Fire  Ass'n  v.  People 
of  New  York,  119  U.  S.  110,  7  Sup.  Ct  108, 
30  L.  Ed.  342;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  Ed.  357;  Pembina  Cionsol.  Silver  Min- 
ing &  Milling  (3o.  V.  Pennsylvania,  125  U.  S. 
181,  8  Sup.  Ct.  737,  31  L.  Ed.  650;  Scottish 
Union  &  National  Insurance  Co.  v.  Herlott 
109  Iowa,  006,  80  N.  W.  665,  77  Am.  St  Rep. 
648.  Tbe  tax  complained  of  is  not  In  any 
sense  a  tax  upon  the  property  of  these  cor- 
porations, but  a  privilege  tax  and  as  such  is 
wholly  unobjectionable.    Section  68  of  tbe 
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act  relates  to  fire  Insurance  companies  organ- 
ized under  the  laws  of  any  other  state  or 
country  and  transacting  business  In  this  state. 
These  companies  are  required  to  report  the 
gross  amount  of  premiums  received  by  them 
for  insurance  written  upon  property  within 
the  state  during  the  preceding  year,  and 
such  gross  receipts  are  to  be  talien  as  an  item 
of  property  of  that  value,  which  is  to  be  as- 
sessed and  taxed  on  the  same  percentage  as 
other  property.  Section  61  relates  to  life, 
fire,  or  accident  insurance  and  surety  com- 
panies organized  under  the  laws  of  this  state 
and  doing  business  on  the  premium  plan. 
These  companies  are  to  report  the  gross 
amount  of  premiums  received  for  all  Ne- 
braska business  done  within  the  state  during 
the  preceding  calendar  year,  less  the  amount 
ceded  to  other  companies  as  reinsurance, 
through  regularly  authorized  agents  In  this 
state,  and  less  premiums  returned  on  can- 
celed policies;  such  gross  receipts,  less  the 
deductions  allowed,  to  be  taken  as  an  item  of 
property  of  that  value,  and  assessed  and  tax- 
ed on  the  same  percentage  as  other  property. 
It  is  claimed  that  the  law  in  so  far  as  it  al- 
lows the  domestic  companies  to  deduct  from 
their  gross  receipts  the  amount  paid  for  rein- 
surance  and  returned  on  canceled  policies, 
discriminates  in  favor  of  the  domestic  com- 
pany, and  imposes  an  undue  burden  upon 
the  property  of  the  foreign  corporation. 
Without  at  this  time  stopping  to  construe 
these  two  sections  and  determine  their  exact 
meaning,  we  are  of  opinion  that  the  foreign 
companies,  if  discriminated  against,  may 
successfully  contend  that  the  discriminative 
provisions  are  invalid,  and  that  the  law  must 
be  enforced  without  them.  Such  companies 
can  easily  obtain  redress  In  a  proper  proceed- 
ing, and,  in  any  view  of  the  matter,  we  are 
not,  we  think,  required,  either  by  sound  rea- 
son or  legal  necessity,  to  declare  the  whole 
law  uncouatitutlonal.  It  is  not  every  defect 
In  a  law,  and  especially  in  a  statute  of  this 
importance,  devised  for  the  purpose  of  pro- 
ducing revenue  for  the  state,  where  the  busi- 
ness of  the  state  and  of  every  municipality 
therein  is  at  stake,  that  requires  a  court  to 
declare  the  whole  law  inoperative  and  void 
If,  by  proper  proceedings,  the  citizen  preju- 
diced by  the  operation  of  the  law  may  secure 
'  redress.  It  is  far  better  that  hh  should  be 
required  to  take  these  proceedings  than  that 
the  very  life  of  the  government  should  be 
imperiled.  This  seems  to  be  the  current  of 
authority.  The  federal  banking  act  allows 
the  state  authorities  to  tax  the  shares  of  na- 
tional banks  "subject  only  to  the  two  re- 
strictions—that the  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other 
money  capital  in  the  hands  of  individual  citi- 
zens of  such  state,  and  that  the  shares  of  any 
national  banking  association  owned  by  non- 
residents of  any  state  shall  be  taxed  in  the 
city  or  town  where  the  bank  is  located,  and 
not  elsewhere."  The  revenue  laws  of  New 
York  allowed  parties  in  that  state  to  deduct 


from  the  value  ot  their  personal  property  all 
Just  debts  owing  by  them,  but  providing  tbit 
no  deduction  should  be  made  on  account  of 
debts  from  the  value  of  national  bank  sham 
owned  by  the  party.  This  law  was  sustain- 
ed by  the  New  York  Court  of  Appeals,  bw 
the  Supreme  Court  of  the  United  States,  in 
Supervisors  of  Albany  County  v.  Stanler, 
105  U.  S.  305,  26  Sup.  Ct.  1014,  held  the  Uw 
void  so  far  ad  it  refused  the  owner  of  na- 
tional bank  shares  the  same  privilege  ex- 
tended to  other  owners  of  personal  propeitj, 
viz.,  to  deduct  their  just  Indebtedness  from 
the  assessed  value  of  such  shares,  but  ex- 
pressly held  that  the  law  was  valid  and  en-  I 
forceable  in  all  of  its  other  featores,  and  . 
that  the  illegal  provision  relating  to  the  u-  I 
sessment  of  national  bank  shares  did  not  | 
have  the  effect  of  vitiating  the  whole  law.  as  i 
the  complaining  party  might  obtain  redress  ' 
b.v  other  proceedings.  In  Jjevl  v.  City  of  | 
Louisville,  97  Ky.  394,  80  S.  W.  973.  28  L.  K  | 
A.  480,  it  was  held  that  under  the  Constitii- 
tion  of  Kentucky  taxes  on  property  most  ' 
be  by  valuation.  The  city  of  L«ulavllle.  hf  i 
an  ordinance,  had  directed  the  levy  of  a 
valuation  tax  upon  all  real  estate  In  the  city, 
but  imposed  a  license  tax  upon  those  own- 
ing personal  property  In  lieu  of  the  valua- 
tion tax  Imposed  upon  real  estate.  It  was 
held  that,  while  the  license  tax  imposed  upon 
personal  property  was  invalid,  and  not  au- 
thorized, this  did  not  have  the  effect  to 
destroy  the  ordinance  so  far  aa  It  authorized 
the  levy  of  a  legal  tax,  and  that  those  who 
were  unjustly  burdened  by  the  operation  of 
the  ordinance  might.  In  a  proper  proceedlDC. 
obtain  the  proper  relief.  The  Constitution  of 
Louisiana  required  a  tax  to  be  levied  upc<a 
all  movable  and  Immovable  property  In  tb>> 
state  to  pay  Interest,  becoming  due  annuallv. 
on  all  bonds  issued  by  the  state.  By  an  act 
of  the  Legislature  a  tax  was  imposed  upon  all 
property  in  the  state  for  the  payment  of  in- 
terest on  bonds  with  the  exception  of  "house- 
hold goods,  silver  plate.  Jewelry,  and  me- 
chanics' and  laborers'  tools  to  the  amount  of 
five  hundred  dollars  In  each  household."  In 
State  V.  Maxwell,  27  La.  Ann.  722,  defend- 
ant in  error  sought  to  enjoin  the  collection  of 
a  tax  upon  the  ground  that  the  statute  was 
unconstitutional  In  exempting  from  taxation 
any  of  the  property  of  the  state.  The  court 
said:  "This  court  cannot  perceive  how  a  tax- 
payer can  Justly  complain  that  the  levy  of  a 
tax  is  unequal  because  some  property  in  the 
state  has  been  omitted  In  the  assessment 
either  through  inadvertence  or  because  it  is 
supposed  to  be  exempted  by  an  unconsUtn- 
tlonal  law,  for  the  effect  would  be  the  same. 
Probably  there  never  has  been  an  assess- 
ment which  embraced  all  the  property  of  the 
state,  but  that  fact  did  not  render  the  as- 
sessment unconstitutional.  When  the  omis- 
sion is  discovered,  the  property  must  be  as- 
sessed, for  the  Constitution  and  laws  require 
that  all  property  shall  be  assessed."  It  has 
been  held  In  this  state  that  the  omission  of 
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be  assessor  to  list  the  taxable  property  does 
lot  invalidate  tlie  tax  levied  on  otber  prop- 
erty. B.  &  H.  B.  R.  C!o.  T.  Saline  County, 
2  Neb.  396,  11  N.  W.  854, 

It  is  Airtber  objected  that  tbis  act  pro- 
'Ides  different  rules  for  ascertaining  the  val- 
le  of  the  franchises  of  many  of  the  corpora- 
Ions  doing  business  in  this  state;  that  in 
lome  instances  a  tax  is  imposed  upon  the 
;ross  receipts  of  the  coriwration  In  lieu  of 
in  ad  valorem  tax  levied  upon  the  value  of 
he  franchises  of  other  companies,  and  that 
hese  features  of  the  law  are  so  objectionable 
bat  it  ought  not  to  be  enforced.  We  are 
11  agreed  that  under  the  Constitution  of 
bis  state  the  franchise  of  a  corporation  is 
egarded  as  property,  and  must  be  assessed 
ind  taxed  as  other  property.  That  the  same 
netbod  of  arriving  at  the  value  of  different 
lasses  of  property  is  not  pursued  or  not  re- 
lulred  by  the  statute  is  not  an  objection 
o  the  lave  If  equality  of  taxation  is  tinnlly 
ittained.  The  vast  varieties  of  property  that 
!Xist  require  different  rules  for  the  assess- 
nent  of  different  classes,  but  if  the  Legls- 
ature  has  provided  a  means  by  which  the 
issessment,  when  made,  can  be  equalized  so 
bat  no  one  person  or  interest  is  called  upon 
o  pay  an  undue  proportion  of  the  public 
>urden,  that  is  all  that  the  taxpayer  can 
Icniand.  It  may  be  true  that  by  the  dlffer- 
>nt  rules  provided  for  arriving  at  the  taxable 
.'alue  of  the  franchises  of  the  different  class- 
es of  corporations  doing  business  in  this  state 
:bc  franchise  of  one  company  may  be  as- 
ipssed  at  a  higher  valuation  than  that  of  an- 
)ther,  but,  as  all  corporations  are  assessed 
n  the  county,  precinct,  and  city  where  their 
business  is  carried  on,  it  is  the  business  of 
:he  county  and  city  boards  of  equalization 
:o  fairly  and  impartially  equalize  the  valu- 
ition  of  all  personal  property  assessed  in 
rbeir  respective  Jurisdictions,  and  to  raise  or 
ower  the  same  as  the  Justice  and  equity  of 
:be  ease  may  require.  Whatever  directions 
:he  law  may  give  to  the  assessor  in  valuing 
the  property  in  the  first  instance,  and  what- 
jver  result  these  directions  may  produce  in 
the  assessment  of  franchises  or  other  prop- 
erty of  the  taxpayer,  the  work  of  the  board 
}f  equalization  is  to  equalize  the  valuations 
made  so  that  every  one,  as  nearly  as  that 
may  be  attained,  shall  stand  upon  an  equal 
rooting,  and  pay  an  equal  proportion  of  the 
tax  laid  according  to  the  real  value  of  his 
property.  For  this  purpose  it  may  compel 
the  attendance  before  it  of  any  person  with 
books,  records,  and  papers,  witnesses  may 
be  summoned,  and  an  investigation  made  to 
discover  and  redress  any  wrong  or  inequality 
suffered  by  any  party  from  the  work  of  the 
assessor.  In  this  way  equality  is  attained, 
and  every  interest  protected. 

Counsel  have  requested,  if  we  sustain  the 
law,  that  we  sliall  point  out  in  our  opinion 
the  proper  manner  in  which  the  assessment 
of  certain  i>artlcular  property  is  to  be  made, 
and  to  give  directions  as  to  the  special  man- 


ner in  which  the  law  shall  be  put  in  force. 
A  court  is  not  an  administrative  board  to  di- 
rect the  officers  appointed  to  put  a  law  in 
operation  and  direct  the  particular  method 
of  procedure  in  advance  of  any  controversy 
actually  existing.  When  a  controversy  aris- 
es, and  the  question  is  properly  before  us, 
then,  and  not  until  then,  can  we  undertake 
to  determine  it.  It  was  stated  in  argument 
that  something  like  300  cases  bad  been 
brought  to  this  court  involving  questions 
arising  under  the  old  revenue  act  The  ques- 
tions which  may  arise  under  this  or  any 
revenue  act  that  could  be  passed  are  in- 
numerable, but  until  they  are  brought  here 
In  a  proper  proceeding,  and  we  have  had  the 
benefit  of  argument  and  examination,  we 
cannot  undertake  a  duty  which  the  law  itself 
Imposes  upon  those  appointed  to  administer 
It,  or  to  lay  down  rules  in  advance  of  any 
controversy  for  the  enforcement  of  the  pro- 
visions of  the  law.  It  Is  sufficient  at  tttis 
time  to  say  that  no  objections  to  the  law 
have  been  raised  of  such  serious  import  as  to 
require  us  to  declare  the  whole  act  uncon- 
stitutional. As  a  whole,  we  believe  the  law 
to  be  a  good  one,  and  to  have  been  framed 
with  the  object  of  reaching  all  property  In 
this  state,  and  to  Impose  upon  all  taxable 
property  its  due  sliare  of  the  public  burden. 
That  it  may  fail  in  some  instances  does  not 
require  us  to  condemn  it  as  a  whole,  and  the 
writs  applied  for  are  accordingly  denied. 

DTJFFIE,  0.  These  two  cases  were  argu- 
ed and  submitted  together.  The  Legislature 
at  its  last  session  passed  an  act  to  provide 
a  system  of  public  revenue  and  to  repeal 
certain  sections  of  article  7  of  chapter  77  of 
the  Compiled  Statutes  of  Nebraska  for  the 
year  1901.  This  act  is  known  as  "clmpter 
73  of  the  Session  Laws  of  1903."  The  Leg- 
islature, by  this  act,  evidently  intended  to 
provide  an  entire  and  complete  system  of 
taxation,  its  provisions  in  many  respects  be- 
ing a  radical  departure  from  the  law  here- 
tofore in  force.  The  respondent,  who  Is  the 
tax  commissioner  for  the  dty  of  Omaha,  was 
proceeding  under  the  provisions  of  this  act 
to  assess  the  property  within  said  city,  being 
governed  in  said  assessment  by  the  provi- 
sions of  the  act  as  he  understood  and  con- 
strued it.  Tlie  relators,  citizens  and  taxpay- 
ers of  the  city,  have  brought  these  actions 
asking  this  court  to  award  a  mandamus  com- 
manding the  respondent  to  proceed  in  the 
assessment  of  the  taxable  property  within 
said  city  under  the  provisions  of  chapter  77 
of  the  Compiled  Statutes  of  1901,  claiming 
that  the  new  act  is  in  many  of  its  provisions 
unconstitutional,  and  that  these  provisions 
were  an  Inducement  to  the  Legislature  In 
the  passage  of  the  act,  and  that  It  should 
therefore  be  held  Inoperative  as  a  whole. 
That  the  act  may  not  be  symmetrical  In  all 
of  its  provisions  is  to  say  nothing  more  than 
can  be  said  of  any  new  revenue  measure 
attempted  by  any  legislative  body.    A  reve- 
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nue  act  Is  a  matter  of  growth,  and  often 
requires  many  amendments  and  the  careful 
attention  of  many  legislative  sessions  before 
It  can  be  freed  from  ascertained  defects  and 
imperfections.  As  was  truly  remarked  by 
one  of  the  counsel  on  the  submission  of  the 
case,  the  Legislature  which  attempts  to  for- 
mulate  a  new  system  of  revenue  becomes  a 
storm  center,  where  all  the  conflicting  In- 
terests of  the  state  meet  to  secure  the  pro- 
tection of  their  own  particular  business.  All 
taxable  property  In  the  state  is  directly  af- 
fected by  the  system  of  taxation  which  may 
be  adopted,  and  all  of  the  greater  property 
interests  are,  as  a  rule,  seeking  to  press  upon 
the  Legislature  such  measures  as  will  be 
most '  favorable  to  them.  Under  these  cir- 
cumstances it  Is  not  surprising  that  In  the 
act  now  under  consideration  may  be  found 
some  matters  to  which  objection  may  be 
made,  and,  taking  into  consideration  the  fact 
that  no  act  ever  yet  devised  has  been  found 
equal  to  the  equitable  distribution  among 
the  property  holders  of  the  state  of  the  bur- 
den of  taxation,  it  would  be  still  more  sur- 
prising If  the  present  act  was  one  In  which 
perfect  equity  with  all  classes  of  property 
and  every  business  Interest  In  the  state  was 
attained. 

Section  1  of  article  9  of  our  Constitution 
Is  as  follows:  "The  Legislature  shall  pro- 
vide such  revenue  as  may  be  needful  by 
levying  a  tax  by  valuation  so  that  every 
person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her  or  its 
property  and  franchises,  the  value  to  be  as- 
certained in  such  manner  as  the  Legislatmre 
shall  direct,  and  it  shall  have  power  to  tax 
peddlers,  auctioneers,  brokers,  hawkers,  com- 
mission merchants,  showmen,  jugglers,  inn- 
keepers, liquor  dealers,  toll  bridges,  ferries, 
insurance,  telegraph  and  express  interests  or 
business,  vendors  of  patents.  In  such  manner 
as  It  shall  direct  by  general  law  uniform  as 
to  the  class  upon  which  It  operates."  Section 
4  of  said  article  Is  as  follows:  "The  Legis- 
lature shall  have  no  power  to  release  or  dis- 
charge any  county,  city,  township,  town  or 
district  whatever,  or  the  inhabitants  there- 
of, or  any  corporation,  or  the  property  there- 
in, from  their  or  its  proportionate  share  of 
tax  to  be  levied  for  state  purposes  or  due 
any  municipal  corporation,  nor  shall  commu- 
tation for  such  taxes  be  authorized  In  a-ny 
form  whatever."  The  principal  objections 
urged  against  the  act  are  that  In  many  of  Its 
provisions  It  conflicts  with  these  two  sec- 
tions of  the  Constitution,  in  that  uniformity 
is  not  preserved  in  the  taxation  of  certain 
business  Intere.sts,  and  that  in  many  cases 
property  which  should  bear  its  fair  proportion 
of  the  tax  escapes  altogether.  It  Is  mani- 
fest that  where  a  tax  Is  to  be  levied  by 
valuation,  uniformity  and  equity  in  the 
valuation  of  the  property  of  the  Individual  or 
corporation  must  be  preserved;  and  it  is  fur- 
ther evident  that  any  law  which  sanctions 
the  exemption  from  Its  share  of  the  public 


burden  of  any  class  of  taxable  fnoperty 
would  be  an  evasion  of  section  4  of  the  Con- 
stitution, above  quoted.  In  considering  the 
objections  raised  and  discussed,  the  rule 
which  also  obtains  that  the  Judiciary  win  not 
declare  an  act  of  the  Legislature  nnconstita- 
tlonal  unless  it  is  clear  that  it  infringes  upon 
the  fundamental  law  must  be  kept  In  view. 
This  rule  is  so  well  known  and  ao  nniver- 
sally  recognized  that  a  citation  of  authorities 
Is  unnecessary;  and  especially  shoold  this 
rule  be  fully  observed  In  construing  the  pro- 
visions of  a  revenue  law;  and,  unless  it  is 
impossible  to  avoid  it,  a  general  revenue  lav 
should  never  be  declared  inoperative  in  all 
its  parts  because  a  particular  part  relatb« 
to  a  distinct  subject  may  be  inTalld.  A 
different  rule  might  be  disastrous  to  the 
flnandal  operations  of  the  government,  and 
produce  the  utmost  confusion  in  the  business 
of  the  entire  county.  1  Codey  on  Taxation 
(3d  Ed.)  465;  Field  v.  dark,  143  U.  S.  6&- 
.696,  12  Sup.  Ct.  496,  36  L.  Ed.  294;  State  v. 
Poynter,  59  Neb.  417,  81  N.  W.  431.  Section 
1  of  the  act  in  question  contains  a  defini- 
tion of  the  words  and  phrases  used  therein. 
First,  it  defines  the  term  "real  property  and 
real  estate";  seconds  the  term  "personal 
property";  third,  the  word  "property." 
which  is  defined  to  "include  every  kind  of 
property,  tangible  or  intangible,  subject  to 
ownership":  fourth,  the  word  "money"  Is 
defined  as  including  "all  kinds  of  coin  anl 
all  kinds  of  paper  issued  by  or  vadei  an- 
thority  of  the  United  States  circulating  as 
money,  whether  in  possession  or  deposited  in 
bank  or  elsewhere'*;  fifth,  the  word  "ereiUT 
Is  defined  to  Include  "every  demand  for 
money,  labor,  or  other  valuable  thing,  wheth- 
er due  or  to  become  due."  Section  12  of  the 
act  provides,  among  other  things,  tliat  "all 
property  in  this  state  not  expressly  exempted 
therefrom  shall  be  subject  to  taxation  and 
shall  be  valued  at  its  actual  value  which 
shall  be  entered  opposite  each  Item  and  shall 
be  assessed  at  twenty  per  cent,  of  such  ac- 
tual value."  One  objection  made  to  the  latr 
Is  that  it  requires  the  listing  for  taxation  of 
all  "credits"  due  to  the  Individual  taxpayer  or 
mercantile  and  other  corporations  or  partner- 
ships, whereas  by  the  provisions  of  section 
56  of  the  act  the  stockholders  of  a  bank  an> 
taxed  only  upon  the  value  of  the  shares  there- 
of. By  the  provisions  of  section  27,  art.  1. 
c.  77,  Comp.  St  1901,  the  law  formerly  In 
force,  it  was  provided  that  in  making  up 
the  amount  of  credits  which  any  paw>n  Is 
required  to  list  for  himself  or  for  any  other 
person,  company,  or  corporation  he  shall  be 
entitled  to  deduct  from  the  gross  amount  of 
credits  the  amount  of  all  bona  fide  debts 
owing  by  such  person,  company,  or  ccnrpon- 
tlon  to  any  other  person,  company,  or  cor- 
poration for  a  consideration  received;  and. 
as  there  is  no  provision  In  the  act  under 
consideration  for  deducting  the  amount  of  the 
taxpayer's  indebtedness  from  the  amount  of 
bis  gross  credits,  it  is  said  that  the  law. 
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if  literally  construed,  would  operate  to  ruin 
many  of  tbe  business  Interests  in  the  state 
aside  from  compelling  such  taxpayers  to  con- 
tribute an  undue  proportion  of  the  revenues 
required  to  be  raised  as  compared  with  bank- 
ing and  some  other  interests.    Instances  are 
cited  where  wholesale  and  other  mercliants 
are   indebted  for  a  large  proportion  of  the 
stock  carried.    At  tbe  same  time  their  books 
shoi^  credits  due  them  from  retail  merchants 
and    customers  for  amounts  approximating 
the  value  of  their  stock.    These  merchants, 
under  this  construction,  would  be  taxed  up- 
on their  goods  in  stock  as  tangible  property, 
although    they    were    largely    Indebted    for 
such  stock,  and  at  the  same  time  they  would 
be  taxed  for  the  amount  due  them  on  ac- 
connt  of  goods  sold  to  retailers  and  patrons, 
and  not  yet  paid  for;   whereas  the  banks  of 
the  state,  or  rather  the  stockholders  of  such 
banks,  are  taxed  upon  the  value  of  the  shares 
by  them  owned,  while  the  money  on  hand, 
notes,  and  bills  receivable  and  all  other  cred- 
its of  the  bank  are  not  subject  to  taxation. 
This  argument  may  be  true  in  part,  but  not 
altogether  so.    If  a  bank  has  a  capital  stock 
of  $100,000,  fully  paid  in,  and  $100,000  re- 
serve, and  $50,000  of  undivided  profits,  the 
stock  of  such  a  bank  would,  under  ordinary 
circumstances,  be  worth  $250,000  in  the  mar- 
ket,  and  a  tax  upon  the  shares  of  stock 
would  be  a  tax  not  only  upon  the  capital  in- 
vested, but  upon  the  reserve  and  undivided 
profits  as  well.    The  amount  of  cash  on  baud 
and  evidences  of  debt  held  by  the  bank  for 
money  loaned  would  not,  of  course,  be  repre- 
sented In  tills  assessment  for  taxation,  but  in 
a  practical  view  of  tbe  situation  tbe  money 
on  band,  aside  from  the  reserve  and  profits 
'  undivided,  would  be  money  due  depositors, 
the  legal  title  to  which  is  in  the  bank,  it  is 
true,  but  which  in  equity  is  the  property  of 
those   who  made   the   deposit.     We   think, 
however,  that  the  word  "credit,"  as  used  in 
this  act,  may  be  fairly  said  to  mean  "net 
credit."    In  section  58  of  the  act  the  Legis- 
lature speaks  of  the  "gross  receipts"  of  in- 
surance companies,  and  in  section  77  of  the 
gross  receipts  of  express,  telephone,  and  tel- 
egraph companies,  and  there  are  other  indica- 
tions that   the   Legislature   used   the   word 
"gross"  when  Intending  to  include  the  whole 
of  any  particular  item;    and  It  Is  fair  to 
presume  that  In  speaking  of  credits,  espe- 
cially with  the  practice  heretofore  in  vogue 
In  this  state  of  taxing  only  net  credits,  that 
tbe  words  "gross  credits"  would  have  been 
used  had  it  been  intended  by  the  Legislature 
to  require  tbe  taxpayer  to  pay  on  all  of  his 
credits  without  deducting  therefrom  his  bona 
fide  indebtedness.    Bat,  even  in  the  absence 
of  the  language  used,  authority  is  not  want- 
ing In  support  of  the  view  that  the  Legis- 
lature, in  providing  for  the  taxation  of  cred- 
its, meant  net  credits.    The  Constitution  of 
Indiana  authorizes  tbe  lawmaking -power  to 
"provide  by  law  for  a  uniform  and  equal  rate 
of  assessment   and   taxation,"   and   that  It 


"shall  prescribe  such  regulations  as  shall  se- 
cure a  Just  valuation  for  taxation  of  all  prop- 
erty, both  real  and  personal,  excepting  such 
only  for  municipal,  educational,  literary,  sci- 
entific, religious,  or  charitable  purposes  as 
may  be  specially  exempted  by  law."  The 
Legislature  of  that  state,  in  providing  for 
the  taxation  of  credits,  provided,  as  did  our 
former  law,  that  the  taxpayer  might  deduct 
from  his  gross  credits  all  bona  fide  indebted- 
ness due  from  him  to  other  parties.  In 
Florer  v.  Sheridan  (Ind.  Sup.)  36  N.  R  365, 
23  L.  R.  A.  27R,  tbe  point  was  made  that  the 
act,  80  far  as  it  allowed  a  deduction  of  debts 
from  gross  credits,  was  unconstitutional,  in 
that  credits  were  property,  and  the  Constitu- 
tion required  the  taxation  of  all  property. 
The  Supreme  C!ourt  said:  "Credits  are,  by 
the  Constitution,  property,  and  as  such  are 
to  be  taxed.  Their  just  value  is  to  be  ascer- 
tained by  subtracting  bona  fide  Indebtedness 
from  the  gross  amount  of  the  notes,  accounts, 
and  other  choses  in  action,  and  the  balance 
Is  to  be  returned  as  belonging  to  the  Indi- 
vidual. Surely,  the  difference  thus  found  is 
the  precise  amoimt  and  Just  value  of  the 
credits  of  the  party  in  the  legal  and  proper 
sense  of  the  term.  Section  1,  art.  10,  of  the 
Constitution,  does  not  say  the  gross  amount 
of  all  notes,  accounts,  and  other  choses  in 
action  shall  be  taxed,  and  we  cannot  so  con- 
strue It  without  perverting  Its  language  and 
obvious  meaning.  Consider  for  a  moment  its 
practical  operation  under  such  a  construc- 
tion. A.  has  an  account  against  B.  for  $1,000, 
or  a  debt  against  him  for  a  like  amount, 
evidenced  by  a  promissory  note.  B.  holds  an 
account  or  promissory  note  evidencing  a  bona 
fide  Indebtedness  against  A.  for  the  same 
amount  of  money.  EJqulty,  except  where  one 
of  the  parties  is  Insolvent,  treats  these  claims 
as  compensating  each  other.  Neither  owes 
nor  could  recover  in  an  action  against  the 
other,  and  yet,  if  appellant's  theory  is  right, 
$2,000  must  be  placed  upon  the  tax  duplicate 
because  the  holders  never  made  a  settlement 
or  surrendered  their  claims.  In  such  case 
each  is  a  chose  in  action  held  by  the  party  to 
whom  it  belongs,  and  must,  under  the  con- 
tention of  counsel,  be  returned  to  the  asses- 
sor, and  yet  it  is  obvious  that  neither,  as 
against  the  other,  has  a  penny  of  credit  either 
In  money  or  just  value.  If  the  owner  is  tax- 
ed upon  such  credit,  it  is  upou  fiction.  The 
tax  duplicate  in  this  way  would  be  increased, 
but  not  from  property  of  value  in  the  state. 
We  think  the  Constitution  requires  that  i  -op- 
erty,  wealth,  substantial  value,  shall  be  vax> 
ed,  but  not  Imaginary  values.  As  against  an 
insolvent  maker,  the  true  value  in  money  of 
the  credit  can  only  be  taxed;  and  so  it  is 
where  a  man  has  both  credits  and  debts,  if 
there  is  no  balance  there  is  no  sum  of  money 
due,  however  much  the  Items  of  account  upon 
each  side  may  be."  We  are  entirely  satis- 
fied with  this  exposition  of  the  meaning  of 
the  word  "credit"  as  found  in  the  act  under 
consideration,  and  cannot  bring  ourselves  to 
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believe  that  It  waa  the  intention  of  the  Leg- 
islature to  tax  what  is  aptly  and  properly 
denominated  by  the  Indiana  court  as  a  "fic- 
tion." The  following  cases  may  also  be 
cited  as  supporting  this  construction:  Peo- 
ple V.  Hlbemla,  51  Cal.  243,  21  Am.  Rep. 
704;  Bank  v.  Chalfant,  51  Cal.  369;  Fayette 
T.  Bank,  47  Ohio  St  503,  25  N.  H  697,  10  L. 
R.  A.  196. 

Referring  again  to  the  method  provided  by 
section  56  for  the  taxation  of  banks,  It  is  evi- 
dent that  all  property  of  the  same  kind  or 
class  should  be  taxed  in  the  same  manner. 
There  are  numerons  banks  in  this  state  of  the 
class  known  as  national  banks.  These  banks 
are  authorized  and  chartered  by  the  national 
government.  By  the  law  of  their  creation 
their  capital  stock  cannot  be  taxed,  but  the 
individual  shareholders  may  be  taxed  upon 
the  value  of  the  shares  held.  Section  66  pro- 
vides that  the  president,  cashier,  or  other  ac- 
cpuntlng  officer  of  every  bank  or  banking  as- 
sociation, loan  and  trust  or  investment  com- 
pany, shall,  on  the  1st  day  of  April  of  each 
year,  make  out  a  statement  under  oath  show- 
ing the  number  of  shares  comprising  the  ac- 
tual capital  stock  of  such  bank  or  company, 
the  name  and  residence  of  each  stockholder, 
the  nnmbef  of  shares  owned  by  each,  and  the 
value  of  said  shares  on  the  Ist  day  of  April, 
and  shall  deliver  such  statement  to  the  proper 
assessor;  and  that  such  capital  stock  shall 
thereupon  be  listed  and  assessed  by  him  and 
return  made  in  all  respects  the  same  as  sim- 
ilar property  belonging  to  other  corporations 
and  individuals.  It  further  provides  that,  in 
case  the  bank  shall  have  real  estate  or  other 
tangible  property  which  Is  assessed  separate- 
ly, then  the  assessed  value  of  such  real  estate 
or  tangible  property  shall  be  deducted  from 
the  valuation  of  the  capital  stock  of  such  as- 
sociation or  company,  and  that  the  assessor 
shall  determine  and  settle  the  true  value  of 
each  share  of  stock  after  an  examination  of 
such  statement,  and  that,  in  case  of  national 
banks,  an  examination  of  the  last  report  called 
for  by  the  Comptroller  of  the  Currency  may 
be  made,  and  in  case  of  state  banks  the  last 
report  called  for  by  the  state  banking  board. 
Provision  is  also  made  for  further  examina- 
tion by  the  assessor  if  the  report  is  not  satis- 
factory to  him.  The  last  clause  of  the  section 
Is  as  follows:  "Such  association,  bank  or 
company  shall  pay  the  taxes  assessed  upon  its 
stock  and  shall  have  a  lien  thereon  for  the 
same."  This  clearly  contemplates  an  assess- 
ment not  upon  the  capital  stock  of  the  bank 
itseU,  but  upon  the  value  of  the  shares  held 
by  the  stockholders,  and  against  the  stock- 
holders. This  is  the  only  method  In  which  a 
revenue  may  be  derived  from  national  banks. 
It  Is  the  only  procedure  authorized  by  the  laws 
of  the  national  government.  It  surely  cannot 
be  made  an  objection  to  this  act  that  other 
banks  and  banking  associations  are  taxed  in 
the  same  manner  and  method  provided  for  the 
taxation  of  national  banks.  Neither  is  It  an 
objection  that  the  bank  is  required  to  pay  the 


tax  due  from  its  sharehol 
Court  of  the  United  Stat 
Bank  v.  Commonwealth  o 
353,  19  L.  Ed.  701,  in  c 
provision  id  the  Statutes 
"If  the  state  of  Kentucky 
a  stockholder  of  a  bank  wi 
of  the  state,  it  could  unc 
citilm  by  legal  proceedingi 
could  be  attached  or  gan 
meet  the  debt  out  of  the 
holders  under  Its  control 
what  the  law  of  Kentucl 
the  tax  of  the  state  on  thi 
no  greater  interference  ■« 
the  bank  than  any  other 
which  its  business  operat 
and  it  in  no  manner  hind 
ing  all  the  duties  of  flnanc 
emment"  This,  we  tliii 
to  the  objection  made,  b 
here  because  another  obj 
that  it  requires  the  agei 
other  companies  to  pay 
property  of  their  prlncipa 
or  under  their  control,  a 
Bonally  liable  therefor.  ' 
party  holding  property  ol 
be  made  personally  liable 
and  that  the  act  contemp! 
should  keep  in  his  possess 
principal  sufficient  to  disci 
his  property,  cannot.  In  o 
as  an  objection  against  th 
by  Justice  Miller  in  the 
f erred  to:  "The  mode  m 
the  one  which  Congress  1 
collecting  Ita  tax  or  divid 
come  arising  from  bonds 
is  the  only  mode  which  o 
loss  secures  the  payment 
shares,  resident  or  nonn 
have  already  stated,  it  is 
perience  has  justified  in 
states  as  the  most  convenl 
gard  to  the  numerous  wei 
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Section  58  refers  to 
panies  organized  under  tl 
state  or  country.  It  proi 
panies  are  to  be  taxed  1 
village,  and  school  dlstri 
conducts  the  business,  up 
of  premiums  received  t 
written  upon  property  ti 
lug  the  preceding  year, 
to  be  taken  as  an  item 
value,  and  to  be  assesse 
same  percentage  of  such 
erty."  Section  61  refers 
cldent  Insurance  compani 
panics  organized  under  ti 
excepting  fraternal  ben 
and  mutual  companies  thi 
sessment  plan,  having  n 
making  no  dividends,  an 
Insurance  does  not  contei 
any  percentage  of  eamli 
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)ollcy  bolden.  These  domestic  companies  are 
ilso  to  be  taxed  In  the  county,  town,  dty,  vll- 
age,  and  school  district  where  the  agent  con- 
lucts  the  business,  upon  the  gross  amount  of 
>remium8  received  for  all  Nebraska  business 
tone  within  the  state  during  the  preceding 
alendar  year,  less  amount  of  such  receipts 
!eded  to  other  companies  as  relnsm^nce 
hrough  regfnlarly  authorized  agents  in  this 
itate,  and  less  premiums  returned  on  canceled 
wllcies.  The  objection  to  these  sections  is 
bat  foreign  companies  are  to  be  taxed  upon 
heir  gross  receipts,  whereas  domestic  com- 
tanies  are  exempt  from  taxation  on  such  part 
if  their  gross  receipts  as  have  been  used  for 
«insm:ance  through  agents  operating  in  this 
itate  and  njpon  the  amount  of  such  premiums 
etumed  on  canceled  {jolides.  All  property  In 
his  state  Is  by  the  Constitution  required  to  be 
axed  by  valuation,  so  that  every  person  and 
»rporatlon  shall  pay  a  tax  in  proportion  to  the 
^ue  of  bis,  her,  or  its  property  and  franchise. 
t  must  be  conceded  that  property,  whether 
lelonglng  to  the  citizen  or  nonresident,  must 
le  equitably  valued  for  taxation.  When  deal- 
ng  with  the  taxation  of  property,  the  Legis- 
ature  cannot  discriminate  in  favor  of  the  resl- 
lent  against  a  nonresident.  Each  are  to  be 
reated  alike  and  each  is  to  pay  a  tax  In  pro- 
lortlon  to  the  value  of  his  pr'/perty. 

The  question  whether  unearned  premiums 
ictually  refunded  upon  canceled  policies  con- 
itltutes  any  part  of  the  gross  receipts  of  >an 
nsurance  company  was  before  the  Supreme 
!;ourt  of  Illinois  in  the  Oerman-Alllance  Ins. 
3o.  V.  Van  Cleave,  191  111.  410,  61  N.  B.  94, 
ind  It  was  held  that  such  returned  premiums 
vere  not  to  be  counted  as  gross  receipts. 
Jnder  our  statute  the  Insurer  has  a  right  at 
my  time  during  the  life  of  his  policy  to  sur- 
'endcr  it  to  the  company  and  demand  the 
'eturn  of  the  unearned  premium.  It  is  ap- 
)arent,  therefore,  that  all  policies  issued  are 
ipon  the  condition  that  they  may  be  canceled 
it  any  time  on  demand  of  the  person  insured, 
ind  that  in  such  case  the  unearned  premium 
nust  be  returned.  In  the  case  referred  to, 
be  court.  In  dealing  with  the  argument  made 
n  support  of  the  proposition  that  gross  pre- 
nlums  included  premiums  returned  on  can- 
eled  policies,  said:  "Accordmg  to  the  argn- 
nent  which  would  include  premiums  returned 
•n  canceled  policies,  if  an  insurance  company 
ibould  issue  a  policy  and  receive  a  premium, 
ind  at  once  cancel  the  policy  and  return  the 
>remium,  It  would  have  done  the  amount  of 
mslness  represented  by  the  policy,  and  the 
imount  received  would  be  a  premium  for  In- 
inrance  business  done.  We  do  not  think  the 
anguage  used  will  bear  that  construction. 
Che  merchant  would  not  think  of  including 
n  the  gross  receipts  of  his  business  any 
lales  of  goods  with  the  privilege  of  return 
>n  the  part  of  the  purchaser,  where  they  are 
n  fact  returned.  In  such  a  case  there  is  In 
he  end  no  sale  and  no  business  done  In  any 
)i-oper  sense.  So,  in  the  case  of  an  insurance 
>oIlcy  for  a  definite  period  with  an  agreement 


that  it  may  ran  any  portion  of  that  period 
and  then  cease;  If  the  policy  is  canceled  and 
the  insurance  ceases  there  Is  no  insurance 
business  for  the  remaining  portion  of  the 
period.  The  premiums  returned  are  not  paid 
as  a  liability  of  the  Insurance  company,  or  as 
a  charge  or  expense  of  conducting  the  busi- 
ness, but  because  one  part  or  the  other  avails 
of  the  option  and  terminates  the  Insurance." 
We  are  entirely  satisfied  with  the  reasoning 
I  and  with  the  holding  that  unearned  premiums 
returned  to  the  Insurance  companies  on  can- 
celed policies  cannot  be  Included  In  the  term 
"gross  premiums,"  and  that  foreign  insur- 
ance companies,  in  their  report  required  by 
the  provisions  of  section  68  of  the  act,  are 
not  required  to  Include  such  returned  pre- 
miums as  a  part  of  their  gross  receipts.  So 
far,  then,  we  do  not  think  that  there  is  any 
discrimination  made  in  favor  of  domestic 
companies. 

A  general  objection  Is  lodged  against  sec- 
tions 58-61  to  the  effect  that  by  taxing  the 
gross  receipts  mentioned  therein  all  other 
property  that  may  be  owned  by  the  com- 
panies named  Is  exempt  from  taxation,  and 
that,  therefore,  tfadr  provisions  are  uncon- 
stitutional. It  Is  to  be  observed  that  no  men- 
tion is  made  of  any  exemption  in  either  of 
said  sections.  No  mention  is  made  of  any 
property  other  than  the  gross  receipts.  In 
this  respect  these  sections  are  very  different 
from  the  provisions  of  the  Weaver  law, 
which  the  court  declared  unconstitutional  in 
State  V.  Poynter,  69  Neb.  417,  81  N.  W.  431, 
as  that  law  expressly  exempted  all  personal 
property  from  taxation,  except  the  gross  re- 
ceipts from  premiums  received.  This,  as  we 
understand,  was  one  of  the  main  reasons  for 
holding  the  law  Invalid.  The  sections  under 
consideration  simply  provide  that  the  gross 
receipts  shall  be  taxed  under  certain  condi- 
tions, and  say  nothing  about  other  property. 
These  sections,  taken  in  connection  with  other 
sections  of  the  law,  in  our  opinion  require 
insurance  companies  to  list  all  their  prop- 
erty, both  real  and  personal.  We  do  not 
think  that  it  can  be  consistently  claimed  that, 
because  section  58  makes  no  mention  of  real 
estate,  the  consequence  of  such  omission  is 
to  exempt  from  taxation  the  real  property  of 
the  companies  named  in  that  section  which 
is  held  by  them  in  this  state.  There  is  no 
requirement  that  all  the  law  relating  to  the 
taxation  of  real  and  personal  property  should 
be  contained  in  any  one  section  of  a  statute. 
Section  12  of  the  act  declares  that  "all  prop- 
erty In  this  state  not  expressly  exempt  there- 
for shall  be  subject  to  taxation" ;  and  section 
29  declares  "that  personal  property  except 
such  as  Is  required  in  this  chapter  to  be  listed 
and  assessed  otherwise,  shall  be  listed  and 
assessed  in  the  county,  precinct  township, 
dty,  village,  and  school  district  where  the 
owner  resides,  except  that  property  having 
a  local  situs,  like  grain  elevators,  lumber 
yards,  or  any  established  business,  shall  be 
listed  and   assessed  at   the   place   of   such 
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situs."  This  section  further  provides:  "The 
capital  stock  and  franchise  of  corporations 
and  persons  except  as  otherwise  provided 
shall  be  listed  and  taxed  in  the  connty,  pre- 
cinct, township,  city  or  village  and  school 
district  where  the  principal  office  or  place  of 
business  of  such  corporation  or  person  Is  lo- 
cated within  this  state."  It  is  evident,  there- 
fore, from  a  reading  of  section  20,  that  the 
words  "assessed"  and  "taxed"  were  used  In- 
terchangeably by  the  Legislature,  and  were 
Intended  to  express  the  same  meaning.  It 
may  be  true  that  in  listing  and  assessing  the 
personal  property  of  Insurance  companies  the 
particular  mode  or  scheme  of  such  assessment 
Is  not  given,  but  this,  we  do  not  understand, 
can  be  urged  as  an  objection  to  the  law.  It 
has  been  the  custom  heretofore  for  the  Legis- 
lature to  provide  general  rules  for  the  assess- 
ment of  property,  but  this  was  undoubtedly 
because  the  assessment  is  committed  to  a 
large  number  of  persons  whose  judgment  as 
to  the  value  and  method  of  arriving  at  the 
value  of  property  would  naturally  differ  In 
many  radical '  respects  If  no  general  rules 
were  provided  by  the  Legislature;  and  these 
rules  were  undoubtedly  adopted  with  a  view 
to  arriving  at  a  more  equitable  and  uniform 
valuation  of  all  the  property  in  the  state,  and 
not  because  it  was  deemed  necessary  to  pro- 
vide these  rules  in  order  to  make  the  assess- 
ment valid,  or  the  tax  laid  on  such  assess- 
ment a  valid  tax.  The  failure  of  the  Legisla- 
ture to  provide  specific  rules  for  the  valua- 
tion of  all  or  any  part  of  the  property  In  this 
state  cannot,  we  think,  be  held  to  be  an 
objection  to  the  law. 

The  other  features  of  the  law  to  which 
objection  Is  made  are  contained  In  sections 
16,  55,  67,  78*  122,  124,  and  188.  Section  16 
gives  the  agent,  or  one  holding  property  In 
a  representative  capacity,  and  to  whom  the 
property  is  assessed,  a  Hen  upon  the  property 
of  his  principal  in  his  i>ossesslon  for  the 
amount  of  the  taxes  to  Indemnify  against  the 
payment  thereof,  or.  If  he  has  paid  the  taxes, 
imtil  he  is  reimbursed  therefor.  This  is  a 
copy  of  section  140  of  the  old  law,  which  we 
are  asked  .to  reinstate,  but,  aside  from  this, 
we  can  see  no  objection  to  the  law  on  con- 
stitutional grounds.  By  the  common  law 
an  agent  has  a  Hen  on  the  property  of  his 
principal  for  all  expenditures,  losses  sustain- 
ed, services  In  and  about  the  property  or 
thing  intrusted  to  his  agency,  whenever  they 
are  proper  or  necessary  or  incident  thereto. 
A  similar  law  was  sustained  by  the  Supreme 
Court  of  Iowa  in  German  Trust  Company 
V.  Board  of  Equalization  of  City  of  Daven- 
port, 96  N.  W.  878;  and  Heinz  v.  Board  of 
Equalization,  Id.  967.  Section  78  provides  for 
the  taxation  of  the  tangible  property  of  ex- 
press, telegraph,  and  telephone  companies, 
and,  in  addition  thereto,  upon  the  gross  re- 
ceipts of  such  companies  for  the  year  next 
preceding  the  1st  day  of  April  in  which  the 
tax  is  levied.  The  objection  to  this  is  that 
it  is  a  taxation  of  interstate  commerce,  as 


the  receipts  of  such  companies  arise  largely 
from  the  transaction  of  Interstate  bnaine*s. 
The  presumption  obtains  that  the  Legislature 
intended  to  pass  a  constitutional  law,  and  hi 
this  view  of  the  case  the  gross  receipts  of 
these  companies  must  be  limited  to  Indnde 
the  gross  receipts  arising  from  bnane«s 
transacted  In  this  state  only.  This  view  ol 
the  case  is  supported  by  Ratterman  v.  West- 
em  Union  Telegraph  Co.,  127  U.  S.  411,  8  Sopi 
Ct.  1127,  32  L.  Ed.  229,  and  State  ▼.  V.  S. 
Fidelity  &,  Guaranty  Co.  (Md.)  48  AO.  91S 
The  state  board  of  equalization  can  prepaid 
schedules  to  meet  this  constractton  so  that 
the  law  may  be  easily  carried  onL  Sec- 
tions 122,  123,  and  124  relate  to  the  equaliia- 
tion  of  valuations  and  to  appeals  from  the 
decisions  of  the  equalization  board.  The  par- 
ticular objection  urged  is  that  the  taxpayer 
cannot  have  a  Jury  on  the  trial  of  an  appeal. 
It  Is  sufficient  to  say,  in  answer  to  this  ob- 
jection, that  it  was  within  the  discretion  of 
the  Legislature  to  award  an  appeal  or  not. 
at  its  pleasure,  and  that  no  constitutional  ob- 
jection can  be  sustained  to  a  law  denying  a 
Jury  trial  In  appeal  cases  where  the  appeal 
itself  might  be  denied.  Section  188  is  sut> 
stantially  the  same  as  section  174  of  the  law 
heretofore  in  force,  and  which  the  relator 
seeks  to  have  reinstated.  Any  objection 
which  obtains  to  this  section  wonld  certain:}- 
obtain  to  the  law  which  be  deslree  to  bare 
enforced. 

KIRKPATRICK  and  LETTON,   CC,  con- 
cur. 


RHEA  V.  STATE. 

(Supreme  Court  of  Nelvaska.    April  2.  1902.) 

For  majority  opinion,  see  88  N.  W.  789. 

SEDGWICK,  J.  (dissenting).  The  tria! 
court  Instructed  the  Jury  that  the  uninten- 
tional and  accidental  killing  of  a  bnman  b^ 
Ing  is  murder  in  the  first  degree.  If  at  tl* 
time  of  the  killing  the  defendant  was  en- 
gaged in  attempting  to  perpetrate  a  roli- 
bery  upon  the  person  of  the  deceased.: 
This  was  the  rule  of  the  common  law.  And 
many  of  the  states  have  adopted  It  by  stai- 

1  The  instruction  was  as  follows :  "If  yoa  br- 
lieve  from  the  evidence,  beyond  a  reasonablr 
doubt,  that  at  the  time  of  the  alleged  killing 
the  defendant  bad  entered  the  saloon  of  th« 
said  Herman  Zahn  for  the  purpose  of  felooioof- 
ly  and  violently  taking  the  money  or  personal 
property  of  said  Herman  Zahn  from  his  pera)D 
by  force,  intimidation,  ot  by  putting  said  d^ 
ceased,  Herman  Zahn,  in  fear,  and  that  in  tbf 
prosecution  of  that  purpose  the  defendant  s^faot 
the  deceased,  and  thereby  caused  his  death,  thee 
such  killing  under  such  circumstances  would 
be  murder  in  the  first  decree.  In  other  word?, 
if  from  the  evidence  the  jury  believe,  beyond  a 
reasonable  doubt,  that  the  defendant  killed  said 
Herman  Zahn,  and  also  at  the  time  of  the  kill- 
ing that  the  defendant  was  engaged  in  an  at- 
tempt to  perpetrate  a  robbery  upon  the  person 
of  the  said  deceased,  then  the  defendant  would 
be  guilty  of  murder  in  the  first  d^ree." 


Digitized  by 


Google 


Heb.) 


BHBA  T.STATBL 


1071 


ute.  Many  of  the  seyere  rnles  of  the  com- 
mon law  have  been  modified  by  our  statutes, 
upon  the  the<»y  that  crimes  are  not  prevent- 
ed by  too  severe  penalties.  Some  of  the 
states  have  refused  to  legalize  the  taking  of 
human  life  as  a  punishment  for  crime.  The 
tendency  has  been,  and  Is,  toward  the  adop- 
tion of  more  humane,  rather  than  more  se- 
vere, penalties.  We  have  no  common-law 
crimes  in  our  state.  No  man  can  be  punish- 
ed for  crime,  except  in  pursuance  of  a  plain 
statute  defining  the  crime  and  providing  for 
the  punishment. 

The  language  of  the  statute  construed  by 
the  instruction  referred  to  is:  "If  any  per- 
son shall  purposely,  and  of  deliberate  and 
premeditated  malice,  or  In  the  perpetration, 
or  attempt  to  perpetrate,  any  rape,  arson, 
robbery  or  burglary,  or  by  administering  poi- 
son, or  causing  the  same  to  be  done,  kill  an- 
other, ♦  •  •  every  person  so  offending 
shall  be  deemed  guilty  of  murder  in  the  first 
degree;"  and  the  instruction  Is  predicated 
upon  the  construction  of  this  statute  in  Mor- 
gan V.  State,  51  Neb.  672,  71  N.  W.  788.  My 
mind  refuses  to  so  ccmstrue  the  statute.  The 
words  "In  the  perpetration  or  attempt  to  per- 
petrate any  rape,  arson,  robbery  or  burglary" 
have  the  same  relation  to  the  word  "purpose- 
ly" and  to  all  other  parts  of  the  section  that 
the  words  "by  administering  poison  or  caus- 
ing the  same  to  be  done"  have.  My  atten- 
tion has  been  called  to  the  decisions  of  three 
states  besides  our  own  which  liave  a  statute 
like  ours.  We  seem  to  have  borrowed  our 
statute  from  Ohio,  and  they  have  the  same 
statute  in  Oregon  and  Indiana.  In  the  case 
of  Bechtelhelmer  v.  State,  54  Ind.  128,.  136, 
It  was  held  that  a  purpose  to  kill  was  neces- 
sary, to  constitute  murder,  where  the  killing 
was  effected  by  the  administration  of  poison. 
The  court  said:  "If  no  purpose  to  kill  is 
necessary,  to  constitute  murder  where  the 
killing  is  brought  about  by  administering 
poison,  then  the  most  innocent  act  of  one's 
life  may  turn  out  to  be  a  murder,  and  that, 
too,  in  the  first  degree,  subjecting  him  to  the 
gallows  or  imprisonment  for  life.  If  a  pur- 
pose to  kill  is  not  necessary,  then  the  man 
Is  a  murderer  who  innocently  administers 
what  he  supposes  to  be  a  proper  dose  of 
medicine,  but  which  turns  out  to  be  a  poisou 
which  Idlls  the  party  taking  it"  In  Moyni- 
ban  V.  State,  70  Ind.  126,  130,  36  Am.  Rep. 
178,  the  above  language  is  quoted,  and  the 
court  further  said:  "By  the  innocent  admin- 
istration of  poison  no  penal  law  is  violated, 
no  moral  turpitude  Is  shown.  To  hang  a 
man  for  snch  a  mistake,  or  Incarcerate  him 
for  life,  is  a  barbarity  not  Inflicted  by  the 
law  of  any  civilized  and  enlightened  peo- 
ple." But  In  the  latter  case  the  statute  is 
construed  to  mean  that,  if  the  killing  la  done 
in  attempting  to  commit  robbery,  It  is  not 
necessary  to  show  any  Intention  to  kill.  To 
my  mind,  these  cases  seem  inconsistent  with 
each  other;  and  they  certainly  are  so,  unless 
the  Legislature  is  without  power  to  make 


the  killing  Of  a  human  being  by  administer- 
ing poison  constitute  murder  when  not  done 
with  the  purpose  of  killing.  That  the  stat- 
ute makes  the  same  provision  in  precisely 
the  same  words  in  regard  to  killing  while  at- 
tempting to  perpetrate  a  robbery  cannot  be 
questioned,  so  that,  if  no  purpose  to  kill  is 
necessary  in  one  case  to  constitute  the  crime 
of  murder,  It  certainly  cannot  be  in  the  oth- 
er, unless  it  is  not  competent  for  the  Legis- 
lature to  so  provide  in  the  one  case,  but  is 
competent  in  the  other.  But  if  the  Legisla- 
ture could  not  make  the  killing  by  poison, 
without  the  purpose  to  kill,  murder,  why 
charge  it  with  an  attempt  to  do  so  when  the 
statute  Is  susceptible  of  another  meaning? 
Not  long  ago,  by  English  law,  a  man  was 
hanged  for  murder  if  he,  being  engaged  In 
any  unlawful  act,  accidentally  killed  a  hu- 
man being.  The  Legislature  has  abandoned 
that  rule,  and  it  is  not  unreasonable  to  sup- 
pose that  It  was  the  Intention  of  the  Legis- 
lature that  no  one  should  be  hanged  for  mur- 
der unless  he  did  the  killing  purposely,  as  it 
is  to  suppose  that  it  was  Intended  that  one 
who  caused  death  by  honest  mistake  In  the 
giving  of  a  supposed  medicine  should  be 
guilty  of  miurder.  If  this  statute  does  not 
make  the  accidental  killing  of  a  person  by 
administering  poison  murder  in  the  first  de- 
gree, then,  by  the  same  construction,  a  homi- 
cide committed  in  the  perpetration  of  rob- 
bery is  not  murder  in  the  first  degree  unless 
the  killing  was  purposely  done. 

Our  statute  was  borrowed  from  Ohio,  and 
had  been  consthied  by  the  courts  of  that 
state  several  times  before  its  adoption  here. 
In  Morgan  v.  State,  51  Neb.  672,  693,  71  X. 
W.  788,  794,  it  is  said:  "There  exists,  not- 
withstanding the  many  adjudications  In 
point,  some  diversity  of  opinion  respecting 
the  effect  of  constructions  placed  upon  stat- 
utes previous  to  their  adoption  in  other  Ju- 
risdictions. Such  a  construction,  It  Is  some- 
times said,  becomes,  upon  the  enactment  of 
the  statute  by  another  state,  an  integral  part 
of  the  act  itself,  having  the  force  and  effect 
of  a  legislative  command.  However,  the 
more  rational  view,  and  the  one  sanctioned 
by  authority,  is  that,  except  as  applied  to 
English  statutes  in  force  in  this  country  at 
the  time  of  the  War  of  the  Revolution,  the 
effect  of  such  previous  constructions  is  the 
same  as  of  decisions  by  courts  of  last  resort 
having  Jurisdiction  of  the  particular  con- 
troversy. Cathcart  v.  Robinson,  5  Pet.  264, 
8  L.  Ed.  120.  The  Ohio  case  must  therefore 
be  regarded  as  a  construction  of  the  statute 
to  be  ignored  or  rejected  only  for  reasons 
which  would  require  the  overruling  thereof, 
had  the  decision  been  pronounced  by  this 
court,  and  in  that  light  it  will  now  be  ex- 
amined." In  Cathcart  v.  Robinson,  which  Is 
cited  as  authority  for  this  doctrine,  It  is  said: 
"The  rule  which  has  been  uniformly  observ- 
ed by  this  court  in  construing  statutes  Is  to 
adopt  the  construction  made  by  the  courts 
of  the  country  by  whose  Legislature  the  stat- 
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ute  was  enacted.  This  rale  may  be  suscepti- 
ble of  some  modification  when  applied  to 
British  statutes  which  are  adopted  in  many 
of  these  states.  By  adopting  them  they  be- 
come our  own,  as  entirely  as  If  they  bad  been 
enacted  by  the  legislature  of  the  state.  The 
received  construction  In  E^ngland  at  the  time 
they  are  admitted  to  operate  In  this  country— 
Indeed,  to  the  time  of  our  separation  from 
the  British  Empire— may  rery  properly  be 
considered  as  accompanying  the  statutes 
themselves,  and  forming  an  Integral  part  of 
them.  But  however  we  may  respect  subse- 
quent decisions— and  certainly  they  are  en- 
titled to  great  respect— we  do  not  admit  their 
absolute  authority.  If  the  English  courts 
vary  their  construction  of  a  statute  which  Is 
common  to  the  two  countries,  we  do  not  hold 
ourselves  bound  to  fluctuate  with  them."  5 
Pet.  264,  280,  8  L.  Ed.  120.  It  does  not 
seem  to  be  authority  for  the  proposition  up- 
on which  It  was  cited.  Its  holding  would 
seem  to  be  against  It.  It  seems  to  me  that 
the  language  used  Is  not  ambiguous,  and  that 
It  will  not  admit  of  the  construction  given  It 
In  Morgan  v.  State.  There  seems  to  be  no 
uncertainty  as  to  the  construction  given  this 
statute  by  the  Ohio  court  prior  to  Its  adop- 
tion in  this  state.  It  Is  said  In  Morgan  v. 
State:  "That  case  [Robblns  v.  State,  8  Ohio 
St  181]  was  decided  by  a  bare  majority  of  the 
judges.  Swan  and  Brlnkerhoff  joining  In  a 
vigorous  dissenting  opinion;  and  the  doctrine 
there  announced  has  not  been,  so  far  as  we 
can  discover,  subsequently  ^sserted  by  that 
court."  Judge  Swan  wrote  a  dissenting  opin- 
ion, embracing  a  few  lines,  In  which  he  says 
that  he  has  not  seen  the  opinion  of  the  court, 
and  in  which  he  does  not  refer  to  the  statute 
or  its  proper  construction.  It  Is  also  said  that 
.Judge  Brlnkerhoff  dissented  on  substantially 
the  same  grounds  as  Judge  Swan.  These 
judges  united  In  a  dissenting  opinion  In  the 
case  of  Fonts  v.  State,  decided  by  that  court 
at  the  same  term.  In  which  the  rule  of  law 
was  stated  by  the  court  to  be:  "Intent  or  pur- 
pose to  kill,  although  not  essential  to  con- 
stitute murder  at  common  law,  Is  made  one 
of  the  ingredients  of  the  crime  of  murder 
by  the  statute  of  Ohio."  8  Ohio  St.  98.  And 
In  their  dissenting  opinion,  referring  to  a 
Pennsylvania  case  which  had  been  cited  In 
the  majority  opinion  of  the  court,  they  said: 
"We  cannot  perceive  the  application  of  this 
case  to  the  one  before  us.  If  It  be  cited  to 
show  that  a  common-law  indictment  for  mur- 
der Is  not  good  in  this  state,  or  that  there 
must  be  a  purpose  to  kill  averred  in  indict- 
ments for  murder,  under  our  statute.  It  was 
hardly  necessary  to  cite  It,  as  no  one,  we 
believe,  ever  disputed  it."  8  Ohio  St.  98,  125. 
This  court.  In  the  Morgan  Case,  was  also 
misled  In  supposing  that  the  Ohio  court  has 
not  subsequently  asserted  the  same  doctrine. 
In  Jones  v.  State  (decided  by  that  court  In 
1804)  38  N.  E.  79,  It  Is  said  in  the  syllabus: 
"An  intention  to  kill  Is  an  essential  element 
of  the  crime  of  murder  In  this  state,  and 


must  be  established  beyond  a  reasonab'ie 
doubt,  to  authorize  a  verdict  of  murder  in 
the  first  or  second  degree."  And  In  tbe  <q>iii- 
ion:  "The  statutes  of  Ohio  make  an  Inten- 
tion to  kill  an  essential  ingredient  of  tfa« 
crime  of  murder.  In  either  degree,  except  in 
case  of  death  following  from  malldonsly  pla- 
cing obstructions  on  a  railroad  track,  etc. 
Rev.  St.  1892,  {§  6808,  6809,  6810.  The  in- 
tent or  purpose  to  kill,  being  an  essential  con- 
stituent of  the  offense,  should  be  averred  and 
proven.  Fonts  v.  State,  8  Ohio  SL  98;  Kais 
V.  State,  Id.  306;  Hagan  v.  State,  10  Ohio 
St  459."  This  construction  of  the  statnte 
seems  to  have  been  well  established  by  va- 
rious decisions  many  years  prior  to  tbe  ad(^ 
tlon  of  the  statute  in  this  state,  and  has  since 
been  uniformly  adhered  to.  The  doctrine 
that  when  the  I>eglslature  adopts  a  statute 
of  another  state.  It  likewise  adopts  the  ju- 
dicial construction  which  It  had  already  re- 
ceived by  the  highest  court  in  said  state, 
or,  In  the  language  in  Cathcart  v.  Robinson. 
6  Pet  264,  8  L.  Ed.  120,  "By  adopting  them 
they  become  our  own  as  entirely  as  if  they 
had  been  enacted  by  the  Legislature  of  the 
state,"  Is  the  thoroughly  established  rale  in 
this  state.  CoflJeld  v.  State,  44  Neb.  417, 
423,  62  N.  W.  875;  Forrester  v.  Kearney  Nat 
Bank,  49  Neb.  655,663,  68  N.  W.  1059.  Judge 
Maxwell,  In  his  Criminal  Procedure,  p.  200, 
says:  'The  intent  or  purpose  to  kill  mnst 
in  all  cases  be  averred  in  the  Indictment  and 
be  proved  on  the  trial;  otherwise  there  can 
be  no  conviction  of  murder  in  the  first  degree, 
even  in  cases  where  the  accusation  Is  the  at- 
tempt to  perpetrate  a  rape,  arson,  robbery,  or 
burglary,  or  In  tbe  administering  of  poison." 
This  seems  to  me  to  be  the  proper  constme- 
tlon  of  tbe  statute. 


OLIVER  v.  IOWA  CENT.   BY.   C50. 
(Supreme  Court  of  Iowa.     Jan.  18,  1904.) 

RAILROADS— PERSONAL    INJURIES  —  STANDINa 

ON  OR  NEAR  TRACK  IN  CITT  STRKBT— 

CONTRIBUTORT  NBOLIOENCE. 

1.  Where  one  sui  joris,  and  in  posaeesion  at 
all  bis  faculties,  with  the  exception  of  a  sligt: 
deafness,  is  injured  by  being  struck  by  a  car 
while  standing  on  or  near  the  tracks  of  a  rail- 
road, where  he  had  stood  for  about  two  miii- 
utes,  he  is  not,  in  an  action  against  the  railroad 
for  damages,  relieved  from  the  effect  of  hit 
contributory  negligence,  though  the  place  when 
he  is  standing  is  one  of  the  principal  thoronch- 
fares  of  a  city. 

2.  Where  there  is  a  substantial  conflict  in 
the  evidence,  a  refusal  to  direct  a  verdict  it 
proper. 

Appeal  from  District  Court  Monroe  Comi- 
ty; Frank  W.  Eichelberger,  Judge. 

Action  to  recover  damages  for  a  persona! 
Injury.  At  the  time  the  injury  was  received 
the  plaintiff  was  about  70  years  of  age,  and. 
aside  from  being  slightly  deaf,  was  in  tlw 
full  possession  of  his  mental  and  physical 
powers.  He  reached  Oskaloosa  over  the  de- 
fendant's road  about  7  o'clock  in  the  morn- 
ing on  his  way  to  Hedrick,  to  reach  whidi 
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place  he  had  to  change  trains  at  Oskaloosa 
and  wait  until  about  half  past  11  o'clock. 
Immediately  west  of  the  defendant's  station 
bouse  and  main  line  track  in  Oskaloosa  were 
several  yard  tracks  running,  as  did  the  main 
track,  north  and  south,  and  extending  over 
one  of  the  principal  thoroughfares  of  the 
city,  known  as  "High  Avenue."  Soon  after 
leaving  the  train  which  had  brought  him  to 
the  city,  the  plaintifC  walked  north  to  High 
avenue,  and  then  west  thereon  across  all  of 
the  defendant's  tracks.  Shortly  thereafter  be 
started  to  return  across  the  tracks,  and 
when  part  way  over  he  stopped,  either  be- 
tween the  rails  of  one  track,  or  so  close  to 
one  of  the  rails  thereof  as  to  be  in  a  position 
of  danger,  and  stood  there  looking  toward 
the  south  for  a  couple  of  minutes,  as  be  testi- 
fied, and,  while  so  standing  and  looking,  one 
of  the  defendant's  engines,  backing  down 
from  the  north,  struck  him  and  inflicted  the 
injury  Amplained  of.  There  was  a  trial  to 
a  Jury,  and  a  verdict  and  Judgment  for  the 
plaintiff.    The  defendant  appeals.    Reversed. 

George  W.  Seevers  and  T.  B.  Perry,  for 
appellant  Bolton,  McCoy  &  Bolton,  Bolton 
&  Bolton,  and  McCoy  &  McCoy,  for  appellee. 

SHERWIN,  J.  The  principal  assignment 
of  error  is  based  upon  the  following  instruc- 
tion given  by  tlie  court:  "If  you  find  that 
the  plaintlfl  was  struck  and  injured  at  a 
point  in  High  avenue,  or  witliln  its  limits 
where  it  is  crossed  by  the  railroad  tracks, 
whilst  he  was  using  said  highway  In  a  prop- 
er manner  for  the  purpose  of  crossing  the 
tracks,  plaintiff  would  not  in  such  case  be 
trespasser.  If  such  place  was  a  mncb-fre- 
quented  crossing  used  by  many  persons  and 
teams  in  crossing  and  recrosslng  the  tracks 
in  a  populous  nelghborbood,  and  near  de- 
fendant's depot  and  yards,  where  it  might 
reasonably  be  expected  that  persons  would 
or  might  be  crossing  the  tracks,  then  the  de- 
fendant was  under  the  duty  of  exercising 
care  to  discover  the  possible  danger  to  pedes-  ', 
trlans  and  teams  making  use  of  the  crossing. 
In  such  case  a  railroad  company  would  be  lia- 
ble to  anyone  injured  by  reason  of  its  failure 
to  use  ordinary  care  under  all  the  circumstan- 
ces, and  if,  by  the  use  of  such  ordinary  care 
at  such  point,  it  might  Iiave  discovered  a  per- 
son on  the  crossing,  in  a  dangerous  position, 
In  time  to  have  avoided  the  accident,  and  if 
It  failed  to  use  such  ordinary  care  to  discov- 
er the  exposed  situation  of  the  i>er8on  receiv- 
ing the  injury,  it  would  be  liable  to  damages 
to  such  person  so  injured,  notwithstanding 
he  might  have  been  guilty  of  negligence  in 
thus  exposing  liimseif  in  the  first  instance. 
Although  the  rule  is  that,  even  if  the  de- 
fendant is  shown  to  have  been  guilty  of  neg- 
ligence, the  plaintiff  cannot  recover  If  be 
himself  be  shown  to  have  been  guilty  of  neg- 
ligence contributing  to  his  injury,  yet  this 
negligence  on  his  part  would  not  exonerate 
the  defendant  and  prevent  recovery  by  the 
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plaintiff  if  It  be  shown  that,  by  reason  of  the 
publicity  of  the  crossing  and  the  number  of 
persons  in  and  about  and  crossing  over  said 
crossing,  the  defendant's  employes  would  or 
should,  In  the  exercise  of  .reasonable  care, 
have  bad  knowledge  of  such  danger,  and 
that  they  might  In  the  exercise  of  reasonable 
care  have  discovered  the  plaintiff's  danger 
in  time  to  have  avoided  tlie  accident,  but 
failed  to  exercise  such  care,  and  thus  failed 
to  discover  his  exposed  and  dangerous  situa- 
tion in  time  to  avoid  the  injury  to  him; 
and  if  you  so  find,  and  find  that  the  defend- 
ant Was  negligent  in  not  thus  discovering  the 
plaintiff,  you  should  find  for  the  plaintiff." 
There  was  a  conflict  in  the  evidence  as  to 
whether  the  plaintiff  was  on  High  avenue 
when  he  was  struck,  but  that  was  settled 
by  the  finding  of  the  Jury  that  he  was.  The 
defendant,  then,  wai  not  a  trespasser  or  a 
licensee,  but  was  in  the  rightful  use  of  a 
public  street  across  which  the  defendant  al- 
so had  the  right  to  run  its  engines  and  cars. 
The  defendant's  employes  did  not  see  the 
plaintiff  untU  the  moment  he  was  struck, 
and  there  is  no  claim  that  they  could  then 
have  stopped  the  engine  in  time  to  Iiave 
avoided  the  accident  The  engine  was  mov- 
ing at  the  rate  of  about  four  miles  an  hour. 
There  was  testimony  tending  to  show  that 
no  alarm  was  given  of  the  movement  of  the 
engine  across  the  avenue,  and  testimony 
from  which  the  Jury  might  have  found  that 
the  plaintiff's  negligence  contributed  to  the 
accident.  So  that  the  questions  we  have  to 
consider  in  this  connection  are  of  law  only. 
The  instruction  told  the  Jury  In  substance 
that,  no  matter  how  negligent  the  plaintiff 
had  been  In  exposing  himself  to  the  peril  in- 
cident to  standing  on  a  railroad  track,  the 
defendant  would  nevertheless  be  liable  If  its 
employes  were  negligent  in  not  discovering 
the  plaintiff  in  time  to  have  avoided  the  acci- 
dent There  can  be  no  doubt  that  gn^eater 
precautions  should  be  taken  for  the  protec- 
tion of  those  In  the  rightful  use  of  a  public 
street  across  which  a  railroad  is  operated 
than  the  law  would  require  under  many 
other  conditions.  And  we  have  held  that  th« 
exercise  of  reasonable  care  under  certain  cir- 
cumstances might  requke  the  railroad  com- 
pany to  keep  a  lookout  for  those  rightfully 
on  the  track.  McMarshall  t.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  80  Iowa,  757,  45  N.  W.  1065,  20 
Am.  St  Rep.  445;  Thomas  v.  C,  M.  &  St 
P.  R.  R.  Co.,  108  Iowa,  649,  72  N.  W.  788,  39 
L.  R.  A.  399.  And  this  rule  we  believe  to 
be  hiunane  and  bottomed  upon  Just  princi- 
ples, for  it  would  be  little  less  than  outra- 
geous to  say  that  those  operating  trains  on 
public  streets  need  pay  no  attention  to  the 
public  also  entitled  to  their  use.  We  tliink 
the  rule  also  supported  by  the  great  weight 
of  authority.  But  even  in  cases  where  it 
should  be  said,  as  a  matter  of  law,  that  the 
failure  to  keep  a  lookout  was  negligence.  It 
does  not  necessarily  follow  that  a  person  In- 
jured by  reason  of  such  negligence  can  recov- 
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er  regardless  of  hlg  own  negligence.  A  per- 
son may  be  In  a  position  of  danger  without 
negligence  on  bis  part;  for  instance,  if  he  be 
overcome  by  some  physical  force  which  he- 
could  not  avoid,  and  be  left  in  a  place  of 
danger,  as  upon  a  railroad  track,  he  would 
most  clearly  not  be  guilty  of  negligence  In 
being  there.  But  If  a  person  sul  Juris  volun- 
tarily and  unnecessarily  place  himself  In  a  po- 
sition of  known  peril,  It  would  be  most  un- 
just to  say  that  he  should  be  entirely  relieved 
from  the  consequences  of  his  own  act,  and 
that  another,  no  more  negligent  than  he, 
should  fully  compensate  him  for  the  injury 
he  received.  Moreover,  such  a  rule  would 
entirely  demolish  the  doctrine  of  contribu- 
tory negligence,  and,  if  adopted  In  this  case, 
would  require  the  overruling  of  a  long  line  of 
cases  holding  exactly  the  reverse  principle. 
Beginning  with  the  early  cases,  we  have  con- 
sistently held  that  there  can  be  no  recovery 
where  there  was  contributory  negligence,  no 
matter  how  negligent  the  defendant  might 
have  been.  It  Is  unnecessary  to  review  these 
cases,  or  to  cite  all  of  them.  Some  of  them 
involve  the  question  of  the  respective  rights 
of  the  public  and  the  defendants  to  the  use 
of  streets,  and  In  all  the  holding  has  been 
the  same  on  the  question  of  contributory  neg- 
ligence. Tlemey  v.  C.  &  N.  W.  R.  R.  Co.,  84 
Iowa,  641,  51  N.  W.  175;  Sala  v.  C,  R.  I.  & 
P.  R.  R.  Co.,  85  Iowa,  678,  62  N.  W.  664;  Ban- 
ning V.  C,  R.  I.  &  P.  R.  R.  Co.,  89  Iowa,  74, 
66  N.  W.  277;  Moore  v.  K.  &  W.  Ry.  Co., 
89  Iowa,  223,  56  N.  W.  430;  Bryson  v.  C,  B. 
&  Q.  Ry.  Co.,  89  Iowa,  677,  57  N.  W.  430; 
Crawford  v.  C.  G.  W.  Ry.  Co.,  100  Iowa,  433, 
80  N.  W.  519;  Barry  v.  Burlington  -  Ry.  & 
Ught  Co.  (Iowa)  93  N.  W.  68.  Of  our  own 
cases  relied  upon  by  the  plaintiff,  Clampit  v. 
C,  St.  P.  &  K.  C.  Ry.  Co..  84  Iowa,  71,  50 
N.  W.  673,  was  a  case  where  the  plaintiff 
-was  rightfully  upon  the  track,  and  it  was 
held  that  he  was  not  negligent.  In  Donald- 
son V.  M.  &  M.  Ry.  Co.,  18  Iowa,  280,  87  Am. 
Dec.  391,  the  question  now  before  us  was 
not  involved  or  determined.  In  McMarshall 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  80  Iowa,  757, 
45  N.  W.  1065,  20  Am.  St.  445,  there  was  no 
concurring  negligence.  Nor  was  such  issue 
presented  or  determined  In  Goodrich  v.  B.,  C. 
R.  &  N.  Ry.  Co.,  103  Iowa,  412,  72  N.  W.  653. 
In  the  latter  case  the  defendant's  employes 
saw  the  plaintiff  before  he  was  struck,  and  it 
was  held  that  whether  there  was  ucgligeuce 
In  not  sooner  stopping  the  cars  was  a  ques- 
tion for  the  Jury.  In  Thomas  v.  C,  M.  &  St. 
P.  R.  R.  Co.,  103  Iowa,  049,  72  N.  W.  783,  39 
L.  R.  A.  399,  it  was  held  that  the  defendant 
was  bound  to  keep  a  lookout  for  persons 
rightfully  on  the  track,  but,  owing  to  the  age 
of  the  child  injured  there  was  no  question 
of  contributory  negligence  in  the  case. 

Because  of  our  own  decisions  on  the  precise 
question,  we  have  not  thought  it  necessary 
to  review  the  cases  from  other  Jurisdictions 
which  are  relied  upon  by  the  appellant. 
However,  we  will  refer  briefly  to  two  cases. 


decided  by  the  Supreme  Court  of  the  tTnited 
States,  to  which  the  appellant  makes  fre- 
quent reference  in  support  of  his  contentioE. 
Inland  &  Seaboard  Coasting  Co.  t.  ToIsod. 
139  U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed.  27rt. 
was  a  case  where  the  officers  of  the  bicit 
saw  the  position  of  the  injured  party  ani 
might  have  stopped  tbe  boat  bef<H:e  the  acci- 
dent, and  the  decision  is  simply  an  applloatina 
of  the  doctrine  of  "last  clear  chance."  Th<> 
question  in  Grand  Trunk  Co.  v.  Ives,  144  V. 
S.  408,  12  Sup.  Ct  079,  36  L.  Ed.  4&;.  was 
whether  the  defendant  was  negligent  In  not 
keeping  a  proper  lookout,  and  in  not  prnvii- 
ing  a  flagman  for  the  crossing.  The  prts:^ 
question  liere  was  not  discussed  In  that  chm'. 
but  the  rule  we  have  announced  was  r»^";- 
nlzed  and  approved.  The  trial  court  instruct- 
ed that  If  the  plaintiff  was  himself  negliR"  .t 
there  could  be  no  recovery,  and  this  was  sai-i 
to  be  the  correct  rule. 

The  testimony  of  the  witness  pSrrj  w:i« 
wholly  immaterial  to  any  issue  in  the  ca?*-. 
and  should  not  have  been  rpceived. 

There  was  a  substantial  conflict  in  the  evi- 
dence as  to  the  negligence  of  both  parti--'. 
and  the  question  was  for  the  Jury,  hence  tb  • 
court  rightly  refused  to  direct  a  verdict  for 
the  defendant. 

The  other  matters  argued  are  either  dispon- 
ed of  by  what  has  already  been  said,  or  ar- 
not  likely  to  arise  upon  a  retrial  of  the  cas*-. 
and  we  do  not  further  notice  them. 

For  the  errors  pointed  out,  tbe  Judgment 
of  the  district  court  is  reversed. 


INCORPORATED  TOWN  OF  SIBIiEY  t. 

LiVSTRICO. 

(Supreme  Court  of  Iowa.     Jan.  18,  1904.) 

D0O8  RUNNING  AT  LARGE— RBOVUITION—Mr- 

NICIPAL    CORPORATIONS— ORDINANCES 

—STATUTES— CONSTRUCTION. 

1.  Code,  S  707,  provides  that  cities  and  in- 
corporated towns  shall  have  power  to  repa^at- 
or  prohibit  the  running  at  large  of  dogs  withi  ■ 
their  limits,  and  to  require  them  to  be  kept  vu 
the   preniiaes  of  their  owners,   unless  lic*n«.-c. 
I  and  to  provide  for  the  destruction  tliereof  vh--^ 
found   at  large  in  violation  of   any   ordiDsni.-- 
passed   pursuant  to  such   section.      Held,  tha' 
such  proviEion  did  not  limit  cities  to  passiD;;  l: 
I  ordinance  providing  for  the  destruction  of  di;» 
I  running  at  large  in  violation  of  an  ordinance  r^ 
:  quiring  dogs  to  be  muzzled,  bat  authorized  ai 
;  ordinance  providing  that  the  owner  of  an;  lii  .- 
who  should  allow   the   same  to   run   at   lar.-' 
!  without  being  muzzled  should  be   guilty  of  . 
I  misdemeanor,  and  punished  accordingly. 

I      Appeal  from  District  Court,  Osceola  Cool- 

.  ty;   William  Hutchinson,  Judge. 

I  In  an  Information  flied  with  the  mayor  -•! 
Sibley,  the  defendant  was  accused  of  vioUt- 
ing  section  24  of  Ordinance  48  of  that  towiL 
by  allowing  two  dogs  belonging  to  him  ti> 
run  at  large  on  the  streets  without  beiL; 
muzzled,  and  beyond  his  Immediate  contn<. 
The  ordinance  provided  '*that  it  stiall  W 
unlawful  for  any  dog  to  be  allowed  to  ixa 
at  large  within  the  limits  of  said  town  witii- 
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out  being  securely  muzzled,  and  any  owner 
of  any  dog  who  shall  allow  the  same  to 
run  at  large  or  go  beyond  bis  o/  ber  Imme- 
diate control  without  being  so  muzzled  sball 
be  deemed  guilty  of  a  mlsdemeauor  and  pun- 
ishetl  accordingly."  The  defendant  demur- 
red on  the  ground  that  the  city  council,  in 
enacting  the  ordinance,  exceeded  its  powers. 
The  demurrer  was  OTerruled,  and  the  de- 
fendant was  fined.  Thereupon  be  appealed 
to  the  district  court,  where  the"  demurrer 
was  sustuiued,  and  defeudant  discharged. 
The  state  appeals.     Reversed. 

C.  M.  BrookSk  for  appellant  O.  J.  Clark, 
for  appellee. 

LADD,  X  Tbe  statute  is  not  criticised 
for  authorizing  tbe  destruction  of  tbe  dog 
when  running  at  large,  because  of  tbe  ab- 
sence of  a  muzzle,  even  though  this  be'  with- 
out intentional  wrong,  and  in  obedience  to 
Its  natural  propensity  to  roam.  The  fault 
found  by  tbe  state  is  that,  while  conceding 
tbe  right  of  town  and  city  councils  to  or- 
dain its  death,  the  effect  of  the  construction 
of  the  statute  by  the  district  court  was  to 
shield  from  punishment  tlic  real  culprit.  Its 
master,  who,  by  failing  to  provide  tbe  ani- 
mal with  a  proper  covering  tor  bis  nose, 
has  exposed  its  life  to  danger.  In  constru- 
lug  a  statute,  unjust  discrimination  is  al- 
ways to  be  avoided,  if  possible.  The  sec- 
tion of  tbe  C!ode  under  wMcb  tbe  ordinance 
was  enacted  provides  that  cities  and  incor- 
porated towns  "sliall  have  the  power  to  reg- 
ulate, restrain,  license  or  prohibit  the  run- 
ning at  large  of  dogs  within  their  limits,  and 
to  require  them  to  be  kept  upon  the  premises 
of  tbe  owners  thereof,  unless  licensed  to  run 
at  large,  and  to  provide  for  the  destruction 
thereof  when  foimd  at  large  contrary  to  and 
in  violation  of  the  provision  of  anjr  ordi- 
nance or  by-law  passed  pursuant  to  the  pow- 
er herein  granted."  Section  707,  Code.  How 
sball  the  council  "regulate,  restrain,  license 
or  prohibit  tb^  running  at  large  of  dogs"? 
This  most  necessarily  be  done  through  the 
owners  or  those  harboring  the  dogs.  Tbe 
statute  is  directed  at  men,  not  animals. 
This  thought  is  emphasized  by  the  next  pas- 
sage, conferring  on  tbe  council  the  power  "to 
requlK  them  to  l>e  kept  on  the  premises  of 
the  ovrners  thereof."  If  they  are  to  be  kept, 
somebody  must  keep  them.  This  may  be 
compelled.  But  how?  Surely  not  by  kill- 
ing the  dogs.  Why  not  deal  with  the  owners 
by  whose  fault  tbe  ordinance  regulating 
their  conduct  has  been  violated?  Section 
680  of  the  Code  confers  on  town  and  city 
councils  authority  to  carry  into  effect  all 
powers  given,  and  to  enforce  obedience  to 
ordinances  by  fine  and  imprisonment  Is 
there  anything  in  section  707  of  the  Code 
precluding  the  application  of  this  statute? 
We  think  not  Eliminate  the  sentence  re- 
lating to  the  destruction  of  the  dogs,  and 
there  could  be  no  question  as  to  the  validity 
of  tbe  ordinance  prescribing  a  penalty  by 


fine  and  imprisonnieut.  But  killing  the  dogs 
cannot  be  treated  as  punishing  men  who 
violate  the  ordinance  enacted  in  pursuance 
of  the  statute.  Their  destruction  is  author- 
ized to  enable  the  municipal  authorities  to 
clear  tbe  streets  of  strays  or  those  not  qared 
for,  thereby  to  guard  travelers  against  pos- 
sible danger  from  unmuzzled  curs.  Tbe  pro- 
vision is  additional  to  those  allowing  tbe 
regulation  of  the  dog's  control,  and  is  not 
in  the  nature  of  a  penalty  to  be  prescribed 
for  the  enforcement  of  ordinances  to  be  en- 
acted. Such  was  the  conclusion  of  tbe  Su- 
preme Court  of  Minnesota  in  construing  a 
like  statute.  City  of  Faribault  v.  Wilson, 
25  X.  W.  -149.  Appellee  labors  under  tbe 
misapprehension  that  the  court  is  "tied  up" 
by  former  decisions.  This  might  be  true  If 
tbe  killing  of  dogs  were  to  be  regarded  as 
a  penalty  against  the  owners  for  failing  to 
observe  the  conditions  of  an  ordinance  relat- 
ing to  tbe  owners,  instead  of  a  provision  for 
the  protection  of  the  public  against  tbe  dan- 
gers incident  to  the  running  at  large  of  un- 
muzzled dogs.  In  Mt.  Pleasant  v.  Breeze,  11 
Iowa,  399,  the  power  to  suppress  gambling 
was  held  not  to  include  that  to  punish  those 
who  engaged  in  tbe  game.  It  was  contended 
this  was  authorized  by  the  power  conferred 
in  the  same  statute  "to  provide  for  the  safety, 
prosperity  and  good  order  of  the  city."  But 
the  court  held  otherwise,  saying,  "The  use  of 
the  general  language  at  the  conclusion  of  the 
provision  quoted  must  be  taken  in  connection 
with  tbe  special  powers  conferred,  and  be 
limited  by  it."  However  much  we  may  dif- 
fer as  to  what  ought  to  be  included  in  tbe 
power  to  suppress,  there  can  be  no  dispute 
about  the  applicability  of  the  maxim,  "EJx- 
pressio  unius  est  exclusio  alterius."  This  was 
followed  in  City  of  Chariton  v.  Barber,  54 
Iowa,  300,  6  X.  W.  528,  87  Am.  Rep.  209,  and 
Town  of  New  Hampton  v.  Conroy,  56  Iowa, 
498,  9  N.  W.  417.  In  Town  of  Nevada  v. 
Hutcbins,  59  low^a,  506,  13  N.  W.  634,  power 
to  "abate"  a  nuisance  was  declared  not  to 
authorize  an  ordinance  punishing  its  mainte- 
nance—especially so  as  the  statutes  of  the 
states  imposed  a  penalty  for  that  offense. 
To  tbe  same  effect  was  City  of  Knoxviile  v. 
Ry.  83  Iowa,  636,  50  N.  W.  61,  32  Am.  St 
Rep.  321.  All  held  in  Henke  v.  McCord,  55 
Iowa,  378,  7  N.  W.  623,  was  that  where  the 
mode  of  punishment  was  prescribed  by  stat- 
ute, as  by  fine  or  imprisonment,  another— 
that  by  forfeiture  of  goods— cannot  be  added 
by  ordinance.  In  Town  of  Bloomfleld  v. 
Trimble,  54  Iowa,  399,  6  N.  W.  586,  87  Am. 
Rep.  212,  the  penalty  denounced  by  tbe  ordi- 
nance was  upheld  as  witiiin  a  statute  con- 
ferring general  jpowers.  None  of  these  cases 
are  pertinent  to  the  question  now  before  us 
unless  it  be  assumed  that  the  Legislature  In- 
tended the  destruction  of  the  dog  as  a  penal- 
ty. But  as  already  indicated,  we  do  not 
think  vicarious  punishment  was  contem- 
plated. The  statute  prescribes  no  penalty, 
and  for  this  reason  that  authorized  by  sec- 


Digitized  by 


Google 


1076 


97  NORTHWESTERN  REPORTER. 


aowa 


tion  680  was  not  excluded.  That  section  re- 
quired the  town  council  to  make  and  pub- 
lish ordinances  for  carrying  into  effect  the 
powers  conferred  by  the  title  of  which  sec- 
tion 707  Is  a  part,  and  to  enforce  obedience 
by  fine  and  Imprisonment.  This  was  what 
the  plaintiff  undertook  to  do.  It  did  not 
therein  exceed  Its  powers.  * 

Reversed. 


BRTJTSCHB  ▼.  BOWERS  et  al. 
(Supreme  Court  of  Iowa.    Jan.  18,  1904.) 

FLBADINO— ISSUES— EQUITY— UNCLEAN    HANDS 

—BOUNDARIES— LOCATION— BVI- 

DENCB-JUDQMENT. 

1.  In  a  suit  to  enjoin  the  maintenance  of  a 
fence  as  a  nuisance  in  a  highway,  plaintiff's  pe- 
tition described  the  highway,  and  alleged  that 
it  was  between  two  certain  sections  of  land, 
and  defendant  denied  that  the  fence  was  In 
the  highway.  Plaintiff  amended  his  petition  by 
describing  the  road  somewhat  differently,  and 
defendant  did  not  answer  the  amendment. 
Held  that,  though  defendant  failed  to  answer 
the  amendment,  there  remained  an  issue  as  to 
the  location  of  the  fence. 

2.  One  who  is  himself  obstructing  a  highway 
by  means  of  a  fence  cannot  maintain  a  suit  in 
equity  to  enjoin  another  from  maintaining  a 
fence  in  the  highway. 

3.  Where  in  a  suit  to  restrain  the  maintenance 
of  a  fence  as  a  nuisance  in  a  highway,  it  appear- 
ing on  the  issue  as  to  the  location  of  the  fence 
and  highway  that  all  the  parties  Hying  in  the 
vicinity  had  made  improvements  with  refer- 
ence to  a  certain  government  corner  as  located 
according  to  a  certain  survey,  audi  construc- 
tion should  be  given  effect. 

4.  The  court  having  previously  caused  a  sur- 
vey to  be  made  for  the  purpose  of  determining 
such  corner,  the  appellate  court  might  consider 
the  survey,  though  defendant  had  not  inter- 
posed any  plea  of  res  judicata. 

5.  In  the  absence  of  a  plea  of  res  judicata, 
the  evidence  as  to  the  survey  was  not  conclu- 
sive. 

Appeal  from  District  Court,  Guthrie  Coun- 
ty;  J.  H.  Applegate,  Judge. 

Suit  In  equity  to  enjoin  an  alleged  Duisance 
In  a  highway,  and  to  recover  damages  suffer- 
ed by  plaintiff  on  account  thereof.  Defend- 
ants admit  there  Is  a  highway  at  the  place 
in  question,  but  claim  that  a  fence  erected 
by  them,  which  is  the  nuisance  complained 
of,  Is  on  the  south  line  of  said  highway,  33 
feet  from  the  center  thereof,  which  Is  the 
true  line  between  sections  1  and  12  in  a  cer- 
tain township  of  Guthrie  county.  On  the 
issues  joined,  the  trial  court  dismissed  plain- 
tifTs  petition,  and  he  appeals.    AfBrmed. 

Salinger  &  Korte  and  0.  W.  Hill,  for  ap- 
pellant 

DEEMER,  C.  J.  Plaintiff  alleges  that  the 
highway  which  he  claims  defendants  ob- 
structed with  a  fence  was  lawfully  establish- 
ed by  the  proper  authorities  in  June  of  the 
year  1872,  and  is  known  as  the  "Shotwell 
Hoad  and  Extension."  He  also  avers  that 
the  highway  was  dedicated  to  the  public  by 
a  former  owner  of  the  land  which  defend- 
ants now  own,  and  that  it  is  also  a  highway 


by  prescription.  The  defendants  admit  Oat 
there  is  a  highway  running  east  and  we< 
between  sections  1  and  12,  but  say  that  their 
fence  does  not  obstruct  this  highway,  but,  oi 
the  contrary,  is  on  the  south  line  thereof. 

Plaintiff  claims  that  a  motion  made  by 
him  for  judgment  on  the  pleadings  shoull 
have  been  sustained,  and  that  the  coort  wg> 
in  error  in  denying  the  same:  This  Is  bu:- 
tomed  on  the  proposition  that  as  he  (plain- 
tlff)  amended  his  petition  by  describing  tLe 
road  somewhat  differently  from  the  maDn-T 
In  which  be  originally  described  it,  and  a> 
defendants  failed  to  answer  these  am?nV 
ments,  there  was  in  fact  no  issue  to  be  tried. 
To  this  proposition  we  cannot  assent.  Ma^:- 
festly  these  amendments  were  to  core  the 
description  of  the  highway  given  in  the  orig- 
inal petition.  There  was  no  Intent  to  char;« 
a  different  highway.  It  is,  according  to  plsio- 
tlff's  own  allegations,  the  high-way  IietweeL 
sections  1  and  12,  wherever  that  may  be,  or 
under  whatever  designation  it  may  have  bad. 
The  defendants'  answer  tendered  an  issD« 
regarding  the  location  of  the  fence.  The  de 
fendants  denied  that  the  fence  was  in  tlie 
highway,  and  pleaded  that  it  was  on  the 
south  line  thereof.  This  unquestionably 
made  an  issue,  which  was  tried  to  the  oourt 
resulting  In  the  decree  hitherto  stated. 

2.  Coming  to  the  merits,  we  have  bad  a 
great  deal  of  difficulty  in  understanding  the 
record.  A  number  of  photographs  were  of- 
fered in  evidence,  which  are  Included  in  th» 
abstracts,  bat  some  of  them  bare  so  faded 
j  as  to  be  of  Uttle  or  no  use.  Some  of  the- 
plaintiff's  witnesses  referred  to  plats  and  rec- 
ords of  surveys,  and  to  certain  dots  and  lines 
thereon.  These  plats  and  records  are  not 
Included  In  the  abstract,  and  have  not  been 
certified  for  our  inspection.  This  mncli,  hov- 
ever,  Is  clear  from  the  record,  and  that  is 
that  plaintiff  is  himself  obstructing  the  veiy 
highway  which  it  is  claimed  is  obstmcipd 
by  defendants'  fence.  He  also  Is  maintain- 
ing a  fence  in  the  north  side  of  the  highway, 
which  he  claims  defendants  are  obstructin: 
on  the  south  side.  This  being  true,  he  is  ic 
no  position  to  complain.  He  comes  into  cccrt 
with  unclean  bands,  and  is  not  entitled  to 
Invoke  the  jurisdiction  of  a  court  of  eqoitr. 
He  should  first  remove  the  mote  from  bis 
own  eye,  before  insisting  that  his  neight<>r 
should  remove  the  one  in  his.  Aside  from 
this,  we  do  not  think  that  he  has  shown 
that  defendants'  fence  is  in  the  highway. 
The  entire  case  depends  upon  the  tme  loo- 
tlon  of  the  original  government  comer  co!a- 
mon  to  sections  1,  2,  11,  and  12  In  townsl-;' 
81,  range  33.  There  has  always  been  a  dis- 
pute about  this,  but  we  think  it  is  wha«  :: 
was  fixed  by  one  McLaren,  who  was  appoint- 
ed by  the  court  as  a  commissioner  to  locate 
the  same  some  time  in  the  year  1889.  If 
that  be  the  true  comer,  then  defendants  aie 
not  obstructing  the  highway,  for  their  fenw 
is  on  the  south  line  thereof,  and  not  In  tt 
center,  as  claimed  by  plaintiff.     It  im  reij 
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Ifficult,  In  such  cases  as  this,  where  tbe 
riglnal  monuments  are  obliterated,  to  come 
>  a  satisfactory  conclusion.  But  as  the  par- 
es living  In  that  vicinity,  who,  we  may  pre- 
Lime,  knew  where  the  original  corner  was, 
nproved  with  reference  to  the  one  which 
'■as  afterward  established  by  McLaren,  we 
link  this  practical  construction  should  be 
Iven  effect.  Defendants  do  not  plead  a  for- 
ler  adjudication,  but  we  may  nevertheless 
onslder  this  survey  made  under  the  order  of 
be  court  as  bearing  upon  the  question  of 
be  true  location  of  the  comer.  In  the  ab- 
ence  of  such  a  plea,  this  evidence  is  not 
oiicluflve,  but  should  be  considered  on  tbe 
[ucstion  of  true  location.  Should  we  be 
^rong  In  our  conclusions  as  to  the  facts.  It 
s  nevertheless  apparent  that  plaintiff  is  in 
lO  position  to  complain.  Defendants  plead- 
d  that  plaintiff  himself  obstructed  the  high- 
en  y,  although  it  must  be  confessed  that  this 
•leading  is  not  as  specific  as  it  might  have 
)opn.  In  the  absence  of  a  motion  for  a  more 
.peclflc  statement,  it  was  sufBclent  to  tender 
in  issue,  and,  as  it  Is  clearly  established  by 
he  evidence,  we  think  it  of  Itself  defeats 
>lnlntiflrs  action.  Cassady  v.  Cavenor,  37 
:owa,  300. 
The  decree  Is  therefore  affirmed. 


MULVBRHILL  v.  THOMPSON. 
(Supreme  Court  of  Iowa.     Jan.  18,  1901.) 

WATBRS  AND  WATER  COURSES— DITERSION— 
DAMAGES— QUANTUM. 

1.  On  the  issue  of  damages  occasioned  by  the 
fliversion  of  water  from  its  natural  course  on 
plaintiff's  land,  the  Instmctioiis  stated  the 
measure  of  daipages  as  the  difference  between 
the  fair  market  value  of  plaintiff's  farm,  of 
133  acres,  immediately  before  and  immediatft- 
ly  after  toe  acts  complained  of.  The  only  esti- 
mate of  value  was  |57.50  to  |60  per  acre  be- 
fore, and  $55  after,  such  acts.  The  difference 
in  rental  value  was  estimated  at  from  50  to  75 
cents  per  acre.  No  testimony  pat  the  acreage 
overflowed  In  times  of  high  water  at  more  than 
15  or  20  acres,  and  some  injury  to  3  acres  of 
pasture.  Beld,  that  a  verdict  for  $800  would  be 
reduced  to  $450. 

Appeal  from  District  Court,  Story  County; 
J.  H.  Richard,  Judge. 

Action  to  recover  damages  occasioned  by 
the  diversion  of  water  from  its  natural 
course  on  the  plaintiff's  land.  The  Issues  an 
more  fully  stated  in  the  opinion  of  the  court 
on  the  former  appeal,  found  in  114  Iowa,  734, 
87  N.  W.  693.  Judgment  was  rendered 
against  defendant,  and  he  appeals.  Affirmed 
on  condition. 

D.  J.  Yinje,  for  appellant.  H.  M.  Funson 
and  J.  F.  Martin,  for  appellee. 

PER  CURIAM.  On  the  former  appeal  the 
(lUcstloD  as  to  whether  the  defendant,  in  dig- 
ging and  extending  the  ditch  in  the  road, 
causing  the  damages,  acted  under  the  direc- 
tions of  the  road  supervisor,  was  held  to 
have  been  for  the  jury,  and  an  examination 


of  this  record  has  confirmed  the  correctness 
of  that  conclusion.  The  finding  for  the  plain- 
tiff Is  supported  by  the  evidence.  The  in- 
structions are  not  vulnerable  to  the  criti- 
cisms made.  The  verdict  was  for  $800.  The 
measure  of  damages,  according  to  the  in- 
structions, was  the  difference  between  the 
fair  market  value  of  plaintifTs  farm,  of  133 
acres,  immediately  before,  and  such  value 
Immediately  after,  the  wrongful  excavation 
of  the  ditch.  But  one  witness  gave  an  esti- 
mate of  values,  and  be  declared  its  value  be- 
fore to  be  $57.50  to  $60  per  acre,  and  after  to 
be  $55  per  acre.  No  testimony  put  tlie  acre- 
age overflowed  In  times  of  high  water  at 
more  than  15  or  20  acres,  and  some  Injury 
to  3  acres  of  pastm-e.  Witnesses  estimated 
the  difference  in  the  rental  value  of  the  farm 
at  from  50  to  75  cents  per  acre,  but  this  evi- 
dence, If  admissible  at  all  as  bearing  on 
the  measure  of  damages  stated,  was  merely 
corroborative  of  the  estimate  of  values  given. 
The  amount  allowed  was  more  than  the  evi- 
dence, viewed  in  the  most  favorable  light, 
Justified;  and,  unless  the  plaintiff  shall  file 
with  the  clerk  of  this  court  a  remittitur  in 
the  sum  of  $350  of  the  amount  of  the  verdict 
and  judgment  within  30  days  of  the  filing  of 
this  opinion,  the  judgment  will  be  reversed. 
If  such  remittitur  is  so  filed,  the  judgment 
will  stand  affirmed. 

WEAVER,  J.,  took  no  part 


WALKER  V.  BOONE  COUNTS. 

(Supreme  Court  of  Iowa.     Jan.  18,  1904.) 

HKALTH— BOARDS  OF  HBAX.TH— PHYSICIANS— 
BHPLOYMBNT— SMALLPOX  HOSPITAL— SERV- 
ICES —  LI  ABILITT  OP  COUNTY  —  PATIENTS — 
ABILITY  TO  PAY— STATUTES-CONSTRUCTION. 

1.  Code,  i  2570,  provides  that  when  smallpox 
exists  the  city  board  of  health  can  make  provi- 
sion for  the  care  of  patients,  and  may  provide 
assistance  and  supplies,  which  shall  be  char- 
ged to  the  patient,  or  those  liable  for  his  sup- 

Sort,  if  able  to  pay,  and.  If  unable,  shall  be 
one  at  the  expense  of  the  county;  and  section 
2571  declares  that  all  expenses  incurred  in 
the  enforcement  of  the  provisions  of  the  Code 
relating  to  public  health,  when  not  otherwise 
provided  for,  shall  be  paid  by  the  city.  Held, 
that  the  expression,  "when  not  otherwise  pro- 
vided for,"  as  used  in  section  2571,  referrea  to 
the  provision  in  section  2670,  authorizing  the 
charging  of  the  expense  to  the  county  as  an 
expense  incident  to  the  enforcement  of  laws 
relating  to  public  health. 

2.  Under  Code,  §  2570,  providing  for  the  care 
of  smallpox  patients  in  detention  hospitals,  etc., 
and  requiring  the  expense  to  be  charsed  to  the 
patient  or  those  liable  for  his  support,  it  able 
to  pay  therefor,  otherwise  to  the  county,  a 
physician  directed  by  a  city  board  of  health  to 
care  for  a  smallpox  hospital  was  not  entitled  to 
recover  for  his  services  against  the  county,  in 
the  absence  of  proof  that  the  patients  attended 
by  him  or  those  liable  for  their  support  were 
unable  to  pay. 

Appeal  from  District  Court,  Boone  Coira- 
ty;  W.  S.  Kenyon,  Judge. 

Action  by  plaintiff,  a  physician,  to  recover 
for  professional  services  rendered,  as  alleged, 
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S«of ^.  ,^  treatment  to  the  imnates 
S^ff  *ti  ^  *''°*  "'  *•>«  evidence  for 
Ptatattff   the   court,    on    motion,   directed   , 

t^'S^-firw^c^tS^^^--"™- 
tUs  actioD  Is  not  denied.  ^^.       T     *'  ^  I 

^«e,  ua  certifled  to  the  boanl  of  1^  I 
1?^;^  defendant  <.un,^  for  2.,^^  ' 
^^J^^T  ™  tlie  motion  to  direct  a  ver- 
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rt^  appear  on  bSa.f^ofTu.n^^cS 
the  patients  attended  by  him.  or  UwsTliIil 

f™«HMt  to  take  the  case  to  the  jnrr     Kut 

™»««Oon  of  the  matter  involved  in  the 
^^^-J*~«l  Of  the  motion  to  direct  a  v^ 

«c|.  dty  in  thrSrte"S«^^.niH:I 
l^,^'^*^"^  Code.  I25»  iLl%r£^ 
lirl!^«»«'  that  smallpoT^r^ 

more  the  same  to  a  A»iv.rs.»„  k^^  ^^  ^" 

ahk  i*  .K.II  K-.  J    ■"*i"»T.  IT  able;   If  nn- 
■M^  it  aball  be  done  at  the  eipense  of  t^ 

ft~«.t  of  the  pn.rl^SrTtoe  cS  ^ 
tating  to  pnbUc  health,  when  not  o^h-JL 
P;;^  sl^ii  be  paid  by  ?L"  ^y.""^^. 

SS^tS^;^  '"'"'Z^  Pn.rided,- "s 
toftTi^ii^r^.**"  •■"  "•'•tJon  only 
^.J^P**^^  iMde  to  section  2570  tZ 

«.«m.  is  noV^'*^^^^^  :?  P-bUc 
reading  of  the  n,™^^^^  **•  ^*^-  »•» 
plaiTLj  ..rtP^r*^^  to  «ctlon  2570  Is 
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tit  ^.  submitted  were  those  as  to  the  altera- 
i.'.- '  lud  the  substitution  of  auother  agree- 
!;•;;'  A  verdict  was  returned  for  defend- 
t;:  )n  -which  judgment  was  entered.  The 
!:i::ilt  appeals.    Affirmed. 

^  A.  Tracy,  for  appellant  F.  H.  Helsell, 
"'  ■  ppeliee. 

j=-.R  CURIAM.     If  the  first  four  instrnc- 

statlng  the  Issues  were  somewhat  pro- 

''■•:  bese  were  clearly  and  concisely  put  In 

■ '  ■  •  which  followed.     The  Jury  especially 

-  1  In  answer  to  a  special  Interrogatory 

' '"'  a  new  agreement  had  been  entered  into 

be  parties  in  place  and  stead  of  that  In 

Ag,  and  this  cuncluslon  has  support  In 

STldence.    The  Instructions  in  relation  to 

...  issue  are  without  error.    Those  asked, 

"'  0  far  as  correct,  were  included  In  the 

ge  by  the  court,  and  the  interrogatory 

_  sed  was  practically  the  same  as  that  sub- 

. .  ed.    Other  errors  assigned,  In  so  far  as 

:  Jtful  at  all,  relate  to  other  issues,  and 

-'  1  not  be  considered,   for,   if  sustained, 

t  have, no  such  bearing  on  the  above  !»• 

as  to  warrant  any  interference  with  the 

.-  ^ent.    The  result  of  the  trial  was  a  de- 

of  the  right  on  the  part  of  plaintiff  to 

-  p  where  he  had  not  sown.     With  that 

elusion  we  are  content 
'  .firmed. 


MOETZEL  &  MUTTERA  r.  KOCH. 
Supreme  Court  of  Iowa.     Jan.  16,  1904.) 

5CIFIC    PKRFORMANCB-VALIDITY    OP    CON- 
TRACT—INTOXICATION OF  VENDOR 
—EVIDENCE— SUFFICIENCY. 

1.  In  a  suit  for  specific  performance  of  a 
itract  for  the  sale  of  land,  evidence  held  to 
>w  that,  when  the  contract  was  made,  the 
idor  was  so  intoxicated  as  not  to  be  capable, 
giving  an  intelligent  assent. 

2.  Where,  in  a  suit  for  specific  perfonpance 
a  contrnct  for  the  sale  of  land  and  buiid- 

js  for  $25,000,  it  appeared  that  a  great  part 
the  value  of  the  property  consisted  of  the 
ildings,  and  that  $20,000  of  the  purchase 
ice  was  to  be-  deferred  10  years,  secured  by 
ortgage,  with  interest  at  5  per  cent,  and  that 
>  provision  had  been  made  for  Insurance  for 
e  benefit  of  the  vendor,  and  it  was  shown 
at  at  the  time  the  contract  was  made  the 
■ndor  was  so  intoxicated  as  to  be  incapable 
'  giving  intelligent  assent  to  the  agreement, 
)«cific  performance  would  not  be  decreed. 

Appeal  from  District  Court,  Scott  County; 
ames  W.  Bollinger,  Judge. 

Action  in  equity  for  specific  enforcement 
f  an  alleged  oral  contract  for  the  sale  of 
eal  estate.  Decree  for  plaintiffs,  and  de- 
endant  appeals.    Reversed. 

Waldo  Becker,  B.  M.  Sharon,  and  Lane  & 
Waterman,  for  appellant  liacber,  Bawden  & 
leal,  for  appellees. 

WEAVER,  3.  The  evidence  tends  to  show 
bat  in  the  forenoon  of  April  7,  1902,  a  mem- 
er  of  the  plaintiff  firm  and  defendant  met 
1  a  saloon  In  the  city  of  Davenport,  where, 
ritb  the  assistance  of  one  Carroll,  a  real 


estate  agent,  and  others  gathered  about  the 
same  table,  a  verbal  agreement  was  entered 
into  by  which  defendant  was  to -convey  the 
plaintiffs  a  certain  Improved  lot  in  said  city 
at  the  price  of  $25,000,  of  which  sum  $5,000 
was  to  be  paid  in  cash  on  the  execution  of 
the  papers,  and  the  remainder,  with  Interest 
at  5  per  cent.,  to  be  secured  by  mortgage 
upon  the  property,  payable  in  5  or  10  years, 
at  plaintiffs'  option.  Upon  reaching  the 
agreement  as  to  the  terms  of  the  transaction, 
there  was  paid  by  plaintiffs  to  defendant,  it 
ig  claimed,  the  sum  of  $500,  In  part  satis- 
faction of  the  cash  Installment  The  defend- 
ant denies  entering  into  the  agreement  or 
receiving  any  part  of  the  alleged  price  of  the 
property,  and  further  attempts  to  show  that 
at  the  time  of  the  alleged  sale  he  was  badly 
Intoxicated,  and  had  no  adequate  or  reason- 
able comprehension  of  the  nature  of  the 
transaction.  It  Is  on  the  question  of  fact 
Involved  In  this  claim  that  the  determination 
of  this  case  depends.  We  have  given  the 
case  that  careful  attention  which  Its  im- 
portance demands,  and  are  strongly  of  the 
opinion  that  specific  performance  should 
have  been  denied.  It  Is  true,  there  Is  a 
marked  conflict  In  the  testimony  as  to  de- 
fendant's condition  at  the  time  of  the  trans- 
action *ln  question,  but  we  are  forced  to  the 
conclusion  that  plaiutiffs  have  failed  to  make 
a  case  calling  for  equitable  interference  In 
their  behalf.  Without  going  Into  a  mlnnte 
review  of  the  testimony,  we  may  say  that 
the  plaintiff  Muttera  and  the  witnesses 
Llscber,  Carroll,  Koester,  and  Lindt,  all  of 
whom  were  present  when  the  alleged  deal 
was  made,  unite  in  saying  that  they  thought 
defendant  sober.  It  Is  significant  however, 
that  lindt,  the  only  one  of  these  five  persons 
who  did  not  take  an  active  hand  In  the  af- 
fair in  plaintiffs'  Interest,  admits  that  Koch 
was  visibly  under  the  infiuence  of  liquor,  but 
thinks  he  knew  what  he  was  doing.  Other 
witnesses  testify  to  alleged  conversations 
with  defendant  on  the  following  day  and  at 
other  times  tending  to  show  that  he  under- 
stood and  recognized  such  contract  On  the 
other  hand,  It  Is  made  quite  clear  that  de- 
fendant was  addicted  to  the  excessive  use  of 
intoxicants,  and  was  In  the  habit  of  rising 
very  early  In  the  morning  and  making  the 
round  of  numerous  saloons,  sampling  the 
wares  there  dispensed.  His  wife  swears 
that  at  this  time  her  husband  had  been  upon 
a  prolonged  debauch,  and  In  this  she  is 
strongly  corroborated.  She  says  that  he  was 
in  the  habit  of  "getting  up  in  the  night  and 
drinking,"  and  during  the  night  of  April  6th 
he  drank  more  or  less,  and  was  "full"  in  the 
morning.  He  himself  says  that  he  had  "per- 
haps a  pint  or  so"  before  leaving  home.  It 
is  shown  by  others  that  be  early  made  the 
round  of  several  saloons,  and  was  Intoxicat- 
ed at  half  past  7  that  forenoon.  About  8 
o'clock  he  was  met  by  Carroll,  and  some  talk 
ensued  about  the  sale  of  the  property.  Noth- 
ing definite  was  arrived  at,  and  they  sepa- 
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rated;  the  defendant  going  to  Abel's  saloon, 
where  the  deal  was  afterward  made,  and 
Carroll  going  to  the  plaintiffs'  place  of  busi- 
ness. In  a  short  time  Carroll  sought  defend- 
ant, and  found  him  sitting  at  a  table  In  a 
back  room  at  Abel's.  Of  bis  condition  at 
that  time  Abel  testifies  that,  in  bU  opinion, 
Koch  was  drunk,  and,  to  his  knowledge,  had 
been  In  that  condition  for  three  weeks.  Two 
other  witnesses  who  saw  him  there  say  that 
ho  sat  at  the  table  with  his  head  bent  over 
In  drunken  stupor,  and  tboy  heard  him  say: 
"I  don't  wont  to  sell  my  property.  I  want 
to  see  my  wife  first" — and  mumbled  some- 
thing else,  which  was  not  understood.  It 
should  be  said,  perhaps,  that  the  testimony 
of  the  last  three  witnesses  mentioned  Is  In 
form  of  afSdavlts  filed  in  support  of  motion 
for  leave  to  Introduce  additional  evidence 
after  the  parties  had  rested,  which  affidavits, 
OS  we  understand  the  record,  were  treated 
and  considered  by  the  trial  court  as  testi- 
mony given  upon  the  trial.  Were  this  all, 
while  we  should  have  much  doubt  of  the  Jus- 
tice of  plaintiffs'  demand,  we  should  hesitate 
about  interfering  with  the  decision  of  the 
trial  court,  which  had  the  parties  and  wit- 
nesses personally  before  it.  There  are,  how- 
ever, several  circumstances  admittedly  or  in- 
ferentlally  shown  by  the  record  which  go  far 
to  strengthen  the  position  of  the  defendant 
It  Is  quite  clear  that  defendant  was  reluctant 
to  sell,  and  It  was  only  by  the  combined  im- 
portunities of  Mutters,  Carrol],  and  Koestcr 
that  he  was  Induced  to  receive  the  money. 
Muttero,  as  purchaser,  and  Carroll,  as  agent 
desh^ng  commissions,  had  a  direct  Interest 
tn  pressing  the  matter  to  a  consummation, 
while  Koester  acted  the  part  of  disinterested 
friend  of  defendant  for  the  benefit  of  the 
plaintiffs.  Llscher,  who  is  an  attorney.  Is 
not  shown  to  have  Joined  In  the  persuasions 
of  defendant  to  sell,  but  seems  to  have  been 
employed  on  the  spot  by  plaintiffs  to  look 
after  their  interests,  and  made  a  written 
memorandum  of  the  terms  of  the  sale.  After 
Carroll  had  followed  defendant  to  Abel's  sa- 
loon, and  obtalded,  as  he  claims,  the  terms 
upon  which  defendant  would  sell,  he  return- 
ed again  to  plaintiffs,  when  Muttera  obtain- 
ed $500  in  cash,  and  together  they  went  to 
Abel's,  and  once  more  broached  the  subject 
of  the  proposed  deal.  While  there  is  some 
conflict  In  the  testimony  upon  this  point,  we 
think  it  fairly  shown  that,  when  the  terms 
of  tlie  sale  were  inquired  about,  defendant 
did  not  undertake  to  state  them  for  himself, 
but  Carroll  stated  them,  and  obtained,  it  is 
claimed,  some  sort  of  assent  thereto  from  the 
defendant  Muttera  then  produced  the  ?500, 
and  defendant  hesitated  or  refused  to  take  It 
saying  that  he  would  have  to  change  his  will, 
and  would  have  trouble  with  his  wife,  where- 
upon Koester  took  the  money  and  counted  it 
for  him.  Then,  as  plaintiffs'  witness  says, 
Koch  "had  the  money  lying  in  front  of  him, 
and  he  commenced  to  waver,  as  though  he 
'vonted  to  back  out";   and  at  this  juncture 


Koester  again  came  to  the  rescne,  tellin.: 
him  it  would  be  a  disgrace  for  him  to  ba<  u 
out,  assured  him  he  was  getting  a  good  bar- 
gain, and  advised  him  to  complete  tbe  sul<>. 
This  argument  seems  to  have  proved  ef- 
fective, and  (defendant  having  taken  th» 
money)  Koester  adds:  "Then  we  all  sei 
them  up,  and  took  a  drink.  I  think  we  must 
have  drank  seven  or  eight  ronnds  after  the 
sale  was  sanctioned."  It  farther  appear* 
that  at  this  point,  defendant  bavlog  spoken 
of  going  to  plaintiffs'  saloon  to  "spend  some 
money  with  the  boys,"  Koester  interfered, 
and  suggested  that  he  take  the  $500  across 
the  street  and  deposit  it;  and,  upon  d^end- 
ant's  refusal  so  to  do,  Koester  himself  tooc 
the  money  to  the  bank,  and  brought  the  rw- 
tificate  back  to  the  defendant  Kotwitb- 
standlng  the  seven  or  eight  drinks  Just  tak--n 
by  defendant  in  addition  to  nunmvas  other 
potations  Indulged  In  that  morning,  Koestpr 
solemnly  assures  ns  Koch  was  still  "as  soU-r 
as  a  Judge,"  and  perfectly  competent  to  •{•> 
business;  and  yet,  in  spite  of  this  extraor- 
dinary demonstration  of  Koch's  Jndlcial 
equilibrium,  his  friend  thought  It  wise  to  as- 
sume this  unusual  measure  of  guardianship 
for  the  protection  of  one  whose  abundant 
capacity  to  protect  himself  he  repeatedly  and 
emphatically  affirmed.  The  contract  itself 
is  not  without  a  bearing  upmi  the  fact  here 
nnder  Inquiry.  FlalntUfs  insist  that  tbe 
property  Is  worth  not  to  exceed  $20,000.  yet 
say  that  defendant  was  to  permit  $20,000  of 
the  purchase  price  to  be  deferred  for  10 
years,  with  Interest  at  5  per  cent  This  in- 
terest is  treated  In  argument  as  payable  an- 
nually, but  we  fail'  to  find  anything  in  tbe 
alleged  contract  or  In  the  decree  of  the  dis- 
trict court  which  would  enable  defendant  to 
enforce  collection  of  Interest  till  the  end  of 
the  10-year  period.  The  financial  responsi- 
bility of  plaintiffs  is  not  such  as  to  material- 
ly aid  the  defendant's  security.  A  very  ma- 
terial part  of  the  value  of  the  property  is  la 
the  building  constructed  upon  it  yet  there 
was  no  stipulation  or  agreement  to  keep  it 
Insured  for  tbe  benefit  of  the  mortgage;  tbe 
order  by  the  district  court  to  that  effect  hav- 
ing no  basis  in  the  contract  pleaded  or  prov- 
ed. 

As  an  entirety  the  contract  was  a  reckless 
and  Improvident  one  on  defendant's  part, 
and,  while  that  fact  may  not  be  sufficient  to 
Justify  us  in  holding  It  invalid,  it  has  smne 
tendency  to  corroborate  the  claim  tliat  Kodi. 
normally  a  person  of  some  business  capadty, 
was  not  entirely  himself  when  he  agreed  to 
its  terms.  That  he  was  intoxicated  to  some 
degree,  at  least  when  the  contract  waa 
made,  is  hardly  open  to  doubt  When  the 
evidence  is  carefully  read,  we  find  no  wit- 
ness present  on  that  occasion  who  under- 
takes to  say  that  defendant  was  not  more  or 
less  under  the  influence  of  liquor;  and  the 
chief  difference  between  the  witnesses  ap- 
pears to  be  upon  the  abstract  question  as  to 
the  degree  of  Inebriety  which  must  exist  be- 
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fore  a  man  can  be  said  to  be  <_.  .ink  or  lnca> 
pacitated  for  business.  The  very  fact  that, 
with  the  parties  all  living  in  the  same  city, 
and  having  their  own  respective  places  of 
business,  plaintiffs  should  deem  it  necessary, 
on  receiving  word  from  Carroll,  to  take  the 
$500  and  hasten  to  the  saloon  where  defend- 
ant was  to  be  found;  that  Carroll,  and  not 
defendant,  should  have  been  the  man  to 
state  the  terms  of  the  sale;  that  Koester, 
and  not  defendant,  should  count  the  money; 
that  plaintiffs  at  this  Juncture  should  have 
taken  the  precaution  to  engage  counsel  to 
protect  interests  not  then  threatened  by  any 
dispute;  that  Koester  should  have  taken  the 
reluctant  and  wavering  defendant  in  hand, 
nnd,  by  rebuke,  argument,  and  persuasion, 
brace  him  np  to  the  point  of  taking  posses- 
sion of  the  money  lying  before  him,  and 
should  then  persuade  him  to  return  it,  in  or- 
der tlint  it  might  be  deposited  in  the  bank, 
and  not  squandered  In  a  drunken  debauch— 
these  thinjTs,  with  others  tending  in  the  same 
direction,  are  so  unusual,  if  not  so  incon- 
!;istent  with  the  ordinary  course  of  legitimate 
business,  that,  when  added  to  the  direct  tes- 
timony bearing  upon  defendant's  condition, 
we  are  convinced  he  did  not  and  could  not 
give  intelligent  assent  to  the  agreement  now 
sought  to  be  enforced.  At  any  rate,  the 
equity  of  plaintiffs'  claim  is  not  so  clear,  nor 
is  the  contract  Itself  so  manifestly  fair  and 
just,  that  specific  performance  will  be  de- 
creed. It  is  an  elementary  proposition  that 
the  enforcement  of  specific  performance  is 
not  a  matter  of  right,  but  rests  in  the  sound 
discretion  of  the  chancellor.  It  may  easily 
happen  that  circumstances  which  will  not 
justify  the  setting  aside  of  a  contract  may 
yet  be  ample  grounds  for  refusing  to  order  its 
Rpeclflc  enforcement.  It  is  enough  if,  in  the 
Judgment  of  the  court,  the  result  of  such  en- 
forcement win  tend  to  injustice  or  oppres- 
sion, or  to  the  triumph  of  fraud  or  Imposi- 
tion. The  contract  must  not  only  be  fairly 
procured,  but  fair  in  Itself.  Story's  Eq.  Jur. 
|§  750-709;  Rnat  ▼.  Conrad  (Mich.)  11  N.  W. 
265;  Harper  v.  Sexton,  22  Iowa,  443;  Smith 
V.  Shepherd,  36  Iowa,  253;  Clark  v.  Maurer, 
77  Iowa,  717,  42  N.  W.  522.  Applying  this 
test,  we  are  abidingly  satisfied  that  plain- 
tiffs are  not  entitled  to  specific  performance. 

It  Is  urged  by  appellees  that,  whatever 
may  have  been  the  merits  of  the  case  origi- 
nally, defendant  should  be  held  to  have  rat- 
ified the  contract  We  have  examined  the 
record  bearing  upon  this  proposition,  and  be- 
lieve It  sufficiently  appears  that  defendant 
tendered  back  the  $500,  and  repudiated  the 
alleged  agreement,  within  a  reasonable  time 
after  be  became  sufficiently  sober  to  intelli- 
gently transact  business,  and  learned  of  the 
nature  of  the  transaction  in  which  It  was 
claimed  that  he  bad  taken  part.  We  think 
there  was  no  ratification. 

It  follows  that  the  decree  of  the  district 
court  must  be  reversed,  and  the  plaintiffs' 
bill  dismissed.    Reversed. 


MONTGOMERY  v.  HANSON. 

(Supreme  Court  of  Iowa.      Jan.  18,  1904.1 

8ALES—WAKRANTY— CONDITION  —  APPLICATION' 
— APPEAL— PREJUDICIAL.  KKROR— NEW  TRIAL 
—MISCONDUCT  OP  JURY. 

1.  Where  a  stallion  was  warranted  "servite- 
ably  sound  as  a  serving  stallion,"  and  it  was 
also  agreed  that,  if  he  shoald  not  prove  him- 
self to  be  a  50  per  cent,  foal  getter,  the  buyer 
shoald  return  him,  and  receive  another  horse  of 
equal  value,  a  furthar  stipulation  that  the  sell- 
er should  not  be  bound  by  the  conditions  of  tlie 
guaranty  unless  the  buyer  shoald  submit  to 
him  a  monthly  report  showing  the  condition  of 
the  horse,  and  the  number  of  mares  tried  and 
reserved  each  month  from  date  of  purchase, 
was  applicable  only  to  the  horse's  capacity  as 
a  foal  getter,  and  an  action  for  breach  of  the 
warranty  of  soandness  could  be  maintained 
without  having  submitted  such  reports. 

2.  Rulings  on  the  admission  of  evidence  whol- 
ly immaterial  in  view  of  the  constraction  pla- 
ced on  the  transaction  by  the  court  were,  if  er- 
ror, harmless. 

3.  There  was  no  misconduct  of  a  juror  in 
being  present  at  a  conversation  between  out- 
siders in  which  the  merits  of  the  case  were  dis- 
cussed, when  such  conversation  was  not  direct- 
ed to  the  juror,  nor  did  the  parties  know  that 
he  was  present,  and  there  was  no  showing 
that  he  was  influenced  by  what  was  said,  or 
acted  in  any  way  improperly. 

4.  That  die  jury,  wliile  considering  their 
verdict,  discussed  facts  which  they  had  heard 
outside  of  court,  does  not  show  misconduct,  in 
the  absence  of  a  showing  that  the  verdict  was 
influenced  by  pnch  discussion. 

5.  It  will  be  presumed  that  the  jury  based 
the  verdict  on  the  evidence,  and  it  should  be 
set  aside  only  when  it  appears  that  it  is  a  re- 
sult of  misconduct,  and  but  for  the  misconduct 
the  verdict  would  not  have  been  reached. 

Appeal  from  District  Court,  Story  County; 
W.  S.  Kenyon,  Judge. 

Action  on  breach  of  warranty  In  the  sale  of 
a  stallion.  Verdict  and  Judgment  for  plain- 
tiff.   Defendant  appeals.   Affirmed. 

I.  W.  Douglass  and  H.  R.  Yasey,  for  appel- 
lant   H.  M.  Funson,  for  appellee. 

McCtAIN,  J.  The  sale  of  the  stallion 
in  question  was  accompanied  by  the  execu- 
tion and  delivery  by  defendant  to  plaintiff 
of  a  certain  written  instrument,  in  which  de- 
fendant warranted  the' horse  to  be  "service- 
ably  sound  as  serving  stallion,"  and  agreed 
that  If  the  horse  should  not  prove  himself 
to  be  a  50  per  cent  foal  getter,  "after  a  fair 
trial  on  breeding  mares,"  the  plaintiff  should 
return  him  to  defendant  and  receive  another 
horse  of  equal  value,  thot  was  supposed  to 
be  sure.  In  addition  to  provisions  for  a 
privilege  to  exchange,  which  are  not  material 
in  this  controversy.  It  was  further  stipulated 
that  defendant  should  not  be  bound  by  the 
conditions  of  the  guaranty  unless  the  plain- 
tiff should  submit  to  him  "a  monthly  report 
in  writing  showing  the  condition  of  this 
horse,  the  number  of  mares  tried  and  re- 
served each  month  from  date  of  purchase." 

The  case  is  treated  in  this  court  as  an  ac- 
tion for  breach  of  the  warranty  that  the  stal- 
lion was  servlceably  sound,   and  all  errors 

1  4.  Se«  New  Trial,  vol.  IT,  Cent  Dig.  H  102.  Us. 
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assigned  are  with  reference  to  plalntUTs 
rlgbt  to  recover  <hi  this  ground.  In  the  trial 
court  there  was  a  controversy  under  tlie 
evidence  as  to  whether  plaintiff  bad  made 
monthly  reports  in  writing,  and  that  ques- 
tion was  submitted  to  the  jury  in  such  way 
tliat  we  must  infer  from  their  verdict  that 
they  found  such  reports  to  have  been  made; 
and  we  have  no  disposition  to  interfere  with 
the  conclusion  reached  by  the  Jury  on  that 
question.  But  even  if  the  court  erred  in  sub- 
mitting this  question  to  the  Jury,  we  should 
not  be  inclined  to  reverse  the  case,  for,  as 
it  seems  to  us,  the  condition  requiring  month- 
ly reports  ought  not  to  be  construed  as  ap- 
plicable to  the  warranty  as  to  the  serviceable 
condition  of  the  stallion.  The  monthly  re- 
ports would  be  important  vrtth  reference  to 
the  warranty  that  the  stallion  would  prove  to 
be  a  50  per  cent,  foal  getter,  and  we  think 
It  must  be  confined  to  that  particular  warran- 
ty. It  is  nowhere  required  in  the  contract 
that,  if  the  stallion  be  found  not  serviceable, 
the  plaintiff  should  return  him  to  the  de- 
fendant As  we  Interpret  the  contract,  the 
plaintiff  might  keep  the  stallion,  and  sue 
for  damages  for  the  breach  of  warranty;  and 
such  suit  might,  of  course,  be  brought  at 
any  time  within  10  years.  It  certainly  was 
not  contemplated  that  for  this  entire  period 
the  plaintiff,  if  he  should  seek  to  recover 
for  breach  of  warranty,  should  show  that  he 
had  made  monthly  reports.  It  is  not  stipu- 
lated for  what  length  of  time  these  reports 
should  continue,  and  with  reference  to  the 
suit  for  breach  of  this  warranty  the  condi- 
tion was  too  indefinite  and  uncertain  to  be 
binding. 

Error  is  assigned  on  the  overruling  of 
plaintlfTs  objection  to  certain  exhibits  of- 
fered in  evidence  by  defendant,  such  exhib- 
its being  letters  from  plaintiff  to  defendant 
with  reference  to  the  transaction;  but,  in 
the  view  which  we  take  of  the  case,  these 
letters  were  wholly  immaterial,  and  there- 
fore the  ruling,  if  erroneous,  was  not  prejudi- 
cial. 

Defendant  moved  to  set  asl^e  the  verdict 
and  for  a  new  trial  on  the  ground  of  mis- 
conduct of  members  of  the  Jury.  The  mis- 
conduct alleged  was,  first,  that  a  juror  during 
a  recess  of  court  was  present  at  a  conversa- 
tion between  outsiders  in  which  the  merits 
of  the  case  were  discussed;  and,  second, 
that,  in  considering  the  case  in  the  Jury 
room.  Jurors  stated  facts  which  they  had 
heard  outside  of  court,  and  such  facts  were 
discussed  by  the  Jurors  while  the  verdict 
was  being  considered.  With  reference  to  the 
first  of  these  allegations,  it  is  enough  to  say 
that  it  is  wholly  insufficient,  for  the  reason 
that  what  was  shown  did  not  amount  to 
misconduct,  or  appear  to  have  been  prejudi- 
cial. The  conversation  was  not  directed  to 
the  Juror,  nor  did  any  of  the  parties  know 
that  a  Juror  was  within  hearing;  and  there 
is  no  showing  whatever  that  the  Juror  was 
influenced  by  what  was  said,  or  that  be  In 


any  way  acted  Improperly.  Witb  reference 
to  the  second  ground,  it  is  sufflcient  to  say 
that  there  is  no  showing  that  the  verdict  was 
influenced  by  the  casual  discussion  in  the 
Jury  _room  of  extraneous  matters.  It  will 
be  presumed  that  the  Jurors  did  their  duty, 
and  based  their  verdict  upon  tbe  evidence. 
The  successful  party  ought  not  to  be  defeat- 
ed simply  because  Jurors  engage  in  unneces- 
sary or  improper  discussion,  and.  a  verdict 
should  be  set  aside  only  where  it  appears 
that  it  Is  a  result  of  such  misconduct,  acd 
but  for  the  misconduct  the  verdict  would  ii>.t 
have  been  reached.  FuUlam  y.  Mnscatlne,  TO 
Iowa,  436,  30  N.  W.  861;  State  v.  Cross,  ro 
Iowa,  629,  64  N.  W.  614;  Hathaway  ▼.  Bur- 
lington, C.  E.  &  N.  R.  Oo.,  97  Iowa,  747.  W 
N.  W.  892.  The  affidavits  filed  do  not  show 
any  prejudice  resulting  to  defendant  froin 
tbe  alleged  misconduct  of  jurors,  and  tbf' 
court  therefore  properly  overruled  tbe  mo- 
tion for  new  trial  on  this  ground. 

Some  rulings  on  objections  to  testimony 
are  argued,  but,  under  the  view  which  we 
take  of  the  case,  the  evidence  excluded  was 
wholly  Immaterial,  and  the  questions  raise<l 
need  not  be  further  discussed. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 


ULBRECHT  t.  CITY  OP  KEOKUK. 

(Supreme  Court  of  Iowa.     Jan.  16,  1904.> 

MUNICIPAL  CORPORATIONS  —  LTABILITT  FOR 
INJURIES— LIMITATIONS  —  NOTICE  — SPECIAL- 
CHARTER  CITIES— CONSTITDTIONAUTY— SPE- 
CIAL LEGISLATION. 

1.  Code,  §  1051,  provides  tliat  dama^  suit? 
against  special-diarter  dtiee  most  be  commec- 
ced  within  three  months,  and  not  then  unless  a 
statement  of  claim  shall  have  been  filed  with- 
in thirty  days  after  the  injury.  Damagre  wis 
done  to  plaintiff's  property  May  28th.  statf^ 
ment  of  claim  served  June  15th,  and  petitioo 
filed  September  15th.  November  1st  plaintiS 
filed  a  supplemental  petition,  alleKing  additic'C- 
al  damages,  and  .January  30th  filed  an  amen-i- 
ed  petition  in  which  he  alleged  that  the  ''dam- 
ages was  done  as  one  job,"  but  was  not  finish- 
ed until  after  the  filing  of  the  petition,  and  tl-o 
alleged  that  the  work  set  out  in  his  amendf^i 
petition  was  done  "after  the  petition  was  filM. 
and  before  the  filing  of  the  supplementary  i>- 
tltion,  and  was  a  continuation  of  the  workohjc- 
inally  done  before  suit."  Held,  that  the  actioa 
was  not  maintainable,  the  original  action  ntt 
having  been  commenced  within  three  month; 
of  the  injury,  and,  no  notice  having  been  servrU 
of  the  damages  claimed  in  the  amendment,  they 
could  not  be  recovered  if  considered  as  in.io- 
pendent  items,  and,  if  considered  as  continuing 
damages,  recovery  was  referable  to  the  notii~ 
of  June  15th^  and  barred  by  failure  to  com- 
mence suit  within  three  months. 

2.  The  special  charters  granted  to  cities  in 
existence  when  the  present  Constitution  tii.>. 
effect  were  not  repealed  by  the  provisions  of  th.? 
Constitution  prohibiting  special  charters. 

3.  Special-charter  cities  constitute  a  class  l-  v 
tbemselves;  and  hence  Oode,  {  1051,  prori.j- 
ing  a  special  limitation  for  damage  siiir< 
brought  against  such  cities,  does  not  violate  th^ 
coustitutioiial  provisions  respecting  uniformity 
of  operation  of  laws. 

Appeal  from  Superior  Court  of  Keoknk; 
Felix  T.  Hughes,  Judge. 
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Action  at  law  In  which  plaintiff  seeks  to 
recover  the  Talne  of  certain  trees  growing  in 
the  street  parking  in  front  of  and  at  the 
side  of  his  homestead  property,  in  the  city 
of  Keokuk,  and  which  were  cut  down  by 
order  of  said  city;  also  to  recover  damages 
to  his  said  property  caused  by  the  cutting 
of  auch  trees,  and  by  cutting  down  the  street 
surface  in  front  thereof  below  the  level  of 
the  established  grade.  A  demurrer  to  the 
petition  was  sustained.  Plaintiff  refused  to 
plead  over,  and  there  was  Judgment  against 
him  for  costs.  From  such  Judgment  be  ap- 
peals.   Affirmed. 

J.  F.  Smith,  for  appellant  Hazen  I.  Saw- 
yer, for  appellee. 

BISHOP,  J.  In  his  petition  as  originally 
filed  on  September  16,  1901,  plaintiff  claimed 
damages  in  the  ralue  of  the  trees  cut  down, 
and  damages  to  his  lot  occasioned  by  the  cut- 
ting down  of  such  trees.  In  said  pleading, 
plaintiff  alleges  that  a  verified  notice  of  bis 
claim  for  damages  was  served  on  the  defend- 
ant dty  on  June  15,  1901,  and  a  copy  of 
sucli  notice  is  attached.  In  its  material  parts 
necessary  to  be  considered,  the  notice  is  to 
the  effect  that  the  cutting  of  the  trees  took 
place  on  or  about  May  28,  1901;  that  de- 
fendant also  cut  down  the  earth  alongside  of 
plaintiff's  property,  destroying  the  sidewalk 
and  changing  the  grade  of  the  street;  that 
the  value  of  the  trees  was  $750,  and  the  dam- 
age to  the  lot  was  $50.  On  November  21, 
1901,  plaintiff  filed  what  Is  denominated  a 
supplemental  petition,  in  which  he  says  that, 
by  reason  of  the  cutting  of  the  street  down 
below  the  established  grade,  his  lot  is  left 
in  a  condition  to  be  gullied,  and  for  this  he 
asks  additional  damages  in  the  sum  of  $100. 
And  on  January  30,  1902,  plaintiff  filed  an 
amendment  to  his  petition,  which  Is  not  al- 
together understandable.  Therein  he  says 
that  the  work  by  the  city  was  commenced 
about  May  28,  1901,  and  continued  with  In- 
termissions until  June  15,  1901;  that  "the 
damage  set  out  in  his  petition  was  done  as 
one  Job,  but  was  left  at  different  times,  and 
same  was  not. finished  until  the  work  was 
done,  after  the  filing  of  the  petition  In  this 
action;  that  plaintiff  cannot  give  the  days  on 
which  the  different  parts  of  the  work  was 
done."  Therein  he  also  alleges  that  the.  in- 
jury set  out  in  bis  "amended  petition"  was 
done  "after  the  petition  in  this  case  was 
filed,  and  before  the  filing  of  said  supple- 
mentary petition,  and  was  a  continuation  of 
the  work  originally  done  before  suit." 

It  Is  conceded  that  the  defendant  is  a  sjie- 
ciai-charter  city,  and  the  demurrer  is  ground- 
ed upon  the  statute  of  limitations  having  re- 
lation to  snch  cities.  Section  1051  of  the  Code 
(being  part  of  the  chapter  on  spoelal-charter 
cities)  provides,  In  substance,  that  all  actions 
founded  upon  personal  injury  or  damage  to 
property  arising  out  of  negligence  or  failure 
of  duty  on  the  part  of  the  city  or  its  officers 
must  be  brought  within  three  months  from 


the  time  of  the  injury  or  damage,  and  not 
then  "unless  a  written  verified  statement  of 
the  amount,  nature  and  cause  of  such  Injury 
or  damage  and  the  time  when  and  the  place 
where  such  Injury  occurred  and  the  particu- 
lar defect  or  negligence  of  the  city  or  its  offi- 
cers which  It  is  claimed  caused  or  contrib- 
uted to  the  injury  or  damage  shall  be  pre- 
sented to  the  council  or  filed  with  the  clerk 
within  thirty  days  after  sfiid  alleged  Injury 
or  damage  was  sustained."  Accepting  the 
statute  as  a  basis  for  decision,  we  think  It 
clear  that  the  demurrer  was  properly  sus- 
tained. According  to  the  verified  notice  giv- 
en to  the  city,  and  which  is  made  a  part  of 
the  petition,  the  trees  were  cut  down  and  the 
grade  of  the  street  changed  on  or  about  May 
28,  1901.  This  action  was  not  commenced 
within  three  months  thereof.  If  by  the 
amendment  to  his  i)etltion  plaintiff  intends 
to  allege  that  the  work  which  resulted  In  a 
portion  of  the  damage  of  which  he  com- 
plains was  done  after  the  time  ot  the  service 
of  the  notice  on  the  dty,  still  his  position 
is  not  strengthened,  not  having  served  any 
notice  making  siiecial  reference  thereto.  His 
right  to  maintain  action  therefor,  U  con- 
sidered Independent  items  of  damage,  must 
be  denied.  If  considered  as  continuing  dam- 
ages, or  If  pleaded  in  aggravation,  then  his 
right  to  recover  must  be  referable  to  the 
notice  served  June  15,  1901,  and  his  action, 
not  having  been  brought  within  three  months 
after  such  notice,  must  fall. 

Counsel  for  appellant  present  an  argument 
addressed  to  the  question  of  the  constitution- 
ality of  the  limitation  statute  (section  1051) 
referred  to.  It  is  true  that  under  the  present 
Constitution  special  charters  to  cities  and 
towns  cannot  be  granted.  But  all  special- 
charter  cities  were  in  existence  as  such  when 
the  present  Constitution  took  effect,  and  It 
was  not  Intended  by  the  provisions  thereof  to 
work  a  repeal  of  charters  theretofore  granted 
and  in  existence.  Warren  v.  Henly,  31  Iowa, 
31.  Now  the  statute  has  application  to  all 
cities  acting  under  special  charter.  Such 
constitute  a  class  by  themselves,  and  the  stat- 
ute has  uniform  operation,  as  affecting  alike 
each  and  every  city  falling  within  the  class 
designation.  That  legislation  of  this  char- 
acter does  not  violate  the  provisions  of  the 
Constitution  respecting  the  uniformity  of  the 
operation  of  laws  is  too  well  settled  to  admit 
of  further  debate.  Among  other  cases  which 
might  be  cited,  see  Haskel  v.  Burlington,  SO 
Iowa,  232. 

We  find  no  error,  and  the  Judgment  Is  af- 
firmed. 


FREBMAN  v.  CITT  OF  INDEPENDBNCD. 
(Supreme  Oonrt  of  Iowa.     Jan.  16,  1901.) 

CITIES— BHIDOES— REPAIRS— STATUTES- 
CONSTRUCTION. 

1.  RevlBion  1800,  I  1097,  and  Code  1873,  g 
527,  provide  that  cities  should  have  the  con- 
trol of  public  streets  and  bridges  wi*'*'' 
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limits,  and  cause  the  same  to  be  kept  in  repair. 
Code,  {  422,  par.  18,  provides  tliat  a  county 
sliall  have  power  to  erect  all  brides  and  keep 
them  in  repair,  save  as  otherwise  provided. 
Section  757  gives  a  city  the  care  and  control 
of  bridges  in  its  limits,  and  provides  that  it 
shall  construct  "and  repair  all  culverts."  Sec- 
tion 763  gives  cities  the  care  of  hiehways  in  the 
corporate  limits,  and  requires  them  to  keep 
such  highways  in  repair.  Held,  that  while  sec- 
tion 527  of  the  Code  of  1873  seems  to  have 
been  divided  and  re-enacted  in  Code,  |g  753, 
757,  and  the  latter  impose  the  duty  of  repairing 
culverts,  but  says  nothing  about  repairing 
bridges,  it  was  not  intendeid  to  relieve  citiea 
from  such  repairs. 

Appeal  from  District  Court,  Buchanan 
Comity;  F.  C.  Piatt,  Judge. 

Action  to  recover  damages  for  a  personal 
injury  received  on  a  bridge  on  one  of  the  de- 
fendant's streets.  There  was  a  directed  ver- 
dict for  tbe  defendant  The  plaintUt  ap- 
peals.   Reversed. 

E.  D.  Hasner,  for  appellant  H.  C.  Chap- 
pell,  for  appellee. 

SHERWIN,  J.  The  defendant  Is  a  city  of 
the  second  class.  The  bridge  upon  which 
the  plaintiff  received  his  Injury  was  about 
14  feet  long,  and  spanned  a  dry  run  which 
crossed  one  of  tbe  defendant's  streets.  The 
trial  court  held,  as  a  matter  of  law,  that  sec- 
tion 757  of  tbe  Code  relieved  the  defendant 
of  any  duty  to  keep  tbe  bridge  in  repair.  It 
Is  conceded  by  tbe  defendant  that,  before 
tbe  enactment  of  this  statute,  cities  of  Its 
class  were  ordinarily  bound  to  keep  bridges 
of  tbls  span  in  repair,  and  that  they  were 
liable  for  a  failure  to  do  so.  Paragraph  18 
of  section  312  of  the  Revision  of  1860,  and  of 
section  303  of  tbe  Code  of  1873,  were  pre- 
cisely the  same  in  language,  and  gave  the 
board  of  supervisors  power  to  provide  for  tbe 
erection  of  all  bridges  which  were  necessary 
for  the  public  convenience,  "and  to  keep  tbe 
same  In  repair."  Section  1097  of  the  Revi- 
sion of  18G0  and  section  627  of  tbe  Code  of 
1873  each  provided,  in  identical-  language, 
that  cities  should  have  the  care,  supervision, 
and  control  of  all  public  highways,  bridges, 
streets,  and  alleys  within  their  limits,  and 
that  they  should  cause  the  same  to  be  kept 
open  "and  In  repair  and  free  from  nui- 
sances." There  was  added  to  the  latter  sec- 
tion,;  however,  tbe  requirement  that  public 
bridges  exceeding  40  feet  In  length,  over  any 
stream  crossing  the  street  or  highway, 
should  be  built  and  kept  in  repair  by  the 
county.  Under  the  Revision  of  1800,  the 
county  had  the  power  to  construct  all  neces- 
sary bridges  and  to  keep  them  in  repair,  and 
cities  were  given  tbe  care,  supervision,  and 
control  of  all  bridges  within  tbeir  limits, 
and  required  to  keep  them  in  repair;  tbe 
statute  apparently  Imposing  a  dual  duty  in 
respect  to  the  repair  of  bridfcos;  yet  we  held 
thereunder  that  the  county  was  not  liable 
for  the  repair  of  bridges  within  the  corporate 
limits  of  cities  of  the  second  class,  and  that 
such  cities  were  liable  therefor.  McCuIlom 
v.    Black    Hawk    County,    21    Iowa,    409. 


Wblle  tbe  Revision  of  1860  was  still  tbe  law. 
we  also  held.  In  MuUarky  v.  Cedar  Vii'.U. 
19  Iowa,  21,  that  an  Incorporated  town  tj'i 
the  power  to  build  bridges  within  its  limits 
because  of  its  power  and  control  over  iL* 
streets,  and  its  duty  to  provide  easy  and  safv 
transit  thereon.  Paragraph  18  of  sectici 
422  of  the  Code  provides  that  tbe  county 
shall  have  power  to  erect  all  bridges,  "tai 
to  keep  same  in  repair,  except  as  Is  other- 
wise provided  by  law";  and  section  757  cf 
the  Code  gives  the  "care,  supervision  and 
control  of  all  public  bridges  and  culverts" 
within  the  corporate  limits  of  a  city  to  th* 
city,  and  provides  that  it  shall  keep  ^b*" 
same  open  and  free  from  nuisances,  and  tli:.t 
It  shall  construct  and  keep  in  r^alr  all  pub- 
lic culverts;  and  It  is  under  the  latter  k< 
tion  of  the  Code  that  the  defendant  claims 
that  It  is  not  liable. 

It  is  a  familiar  principle  that  all  statutes 
relating  to  the  same  subject-matter  must  be 
considered  together,  and  that  when  a  stat- 
ute is  changed  the  meaning  or  purpose  of 
tbe  change  Is  to  be  determined  by  the  rpm>^ 
dies  sought  In  view  of  tbe  previous  constra-- 
tion  placed  upon  prior  enactments  on  Tt-- 
same  subject  By  section  753  of  tbe  r>>if 
cities  are  given  tbe  care  of  all  public  hi;:!. 
ways,  streets,  and  alleys  within  tbeir  limits, 
and  are  required  to  keep  the  same  in  repair 
and  free  from  nuisances.  It  will  thus  b? 
seen  that,  in  tbe  enactment  of  the  Code,  sec- 
tion 527  of  the  Code  of  1873  seems  to  have 
been  divided  and  re-enacted  in  sections  753 
and  757.  But  notwithstanding  this  cbange. 
and  tbe  fact  that  section  757  says  nothing 
about  tbe  repair  of  bridges,  and  does  pro- 
vide for  the  construction  and  repair  of  cul- 
verts, we  do  not  think  it  was  thereby  in- 
tended to  relieve  cities  from  repairing  bridges 
within  tbeir  corporate  limits.  As  we  have 
seen,  it  had  before  that  been  held  that  cities 
had  tbe  power,  even  in  the  absence  of  express 
statutory  authority,  to  build  bridges  within 
their  limits,  and  that  tbey  were  liable  for 
not  keeping  them  in  repair;  and  this  holding 
was  based,  at  least  partially,  upon  the  care, 
control,  and  supervision  which  tbey  were 
given  over  the  streets.  Tbe  duty  of  keq>- 
ing  tbe  streets  In  repair,  and  of  exercising 
care,  control,  and  supervision  over  bridges 
within  their  limits,  is  still  Imposed  by  the 
statute;  and.  If  It  was  tbe  leg^islatlve  intent 
that  tbey  should  not  be  required  to  repair 
bridges,  tbe  language  chosen  to  convey  such 
intent  was  not  very  appropriate.  Further- 
more, the 'exception  made  in  section  422  may 
well  be  construed  to  mean  that  tbe  county 
shall  not  be  held  to  repair  bridges  where  it 
is  tbe  duty  of  cities  to  do  so  under  the  pre- 
vious holdings  of  the  court.  Again,  there 
are  usually  many  small  bridges  in  all  cities 
of  any  considerable  size— bridges  that  cost 
trifling  sums  and  that  need  constant  repair^ 
ing— and  it  can  bardly  be  conceived  that  it 
was  the  legislative  Intent  to  relieve  cities 
from   repairing   them,    no   matter    whether 
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built  by  the  city  or  not  Yet  the  contention 
of  the  defendant  would  compel  the  county  to 
keep  every  structure  within  corporate  limits 
classed  as  a  bridge  In  repair,  and  exempt  the 
city  from  any  duty  relating  thereto.  More- 
over, the  character  of  the  bridge  in  question 
Is  such  that  the  court  will  presume  that  It 
was  built  by  the  defendant.  It  la  old,  and 
was  for  many  years  repaired  by  the  defend- 
ant, and  It  Is  a  part  of  Its  street.  Sachs  ▼. 
City  of  Sioux  City,  109  Iowa,  224,  80  N.  W. 
336.  It  being  the  duty  of  a  dty  to  keep  its 
streets  in  repair,  as  has  repeatedly  been  held, 
no  express  statutory  authority  is  necessary 
to  authorize  it  to  repair  a  bridge  which  is  a 
part  of  a  street,  and  the  failure  of  the  Leg- 
islature to  expressly  grant  such  power  does 
not  signify  its  intention  to  relieve  the  city 
from  such  liability.  See  Soper  v.  Henry 
County,  26  Iowa,  264.  The  statute  desig- 
nates the  funds  from  which  the  expense  of 
repairs  may  be  paid,  and  we  see  no  reason 
for  holding  that  a  city  is  not  bound  to  make 
them. 
The  Judgment  is  reversed. 


EARHART  v.  COWLBS. 

(Supreme  Court  of  Iowa.     Jan.  16.  1904.) 

KASEMBNT— RAILROADS— HIGHT  OF  WAY— 
RIQHT  TO  DISCHARGE  WATER. 

1.  A  grant  of  a  right  of  way  to  a  railroad 
for  its  track  does  not  can?,  as  incident  there- 
to, any  right  on  the  part  of  the  railroad  to  dis- 
cbnrge  onto  the  land  surface  waters  collected 
by  it  from  drainage. 

Appeal  from  District  Court,  Adams  Coun- 
ty;   H.  M.  Towner,  Judge. 

Action  at  law  to  recover  money  paid  to 
the  defendant  as  a  part  of  the  purchase  price 
of  land.  There  was  a  directed  verdict  for 
the  plaintiff,  and  the  defendant  appeals. 
Affirmed. 

W.  O.  ^Iltcheil  and  Stuart  &  Stuart,  for 
appellant.  De  I^ano  &  Meredith,  for  appel- 
lee. 


8HERWIN,  J.  The  parties  hereto  enter- 
ed into  a  written  contract  vljoreby  the  de- 
fendant agreed  to  sell  and  convey  to  the 
plaintiff,  by  warranty  deed,  a  certain  farm 
owned  by  him,  and  agreed  to  furnish  an  ab- 
stract showing  perfect  title  in  him.  The 
conveyance  was  to  be  subject  only  to  the 
right  of  way  of  a  railroad  across  the  farm, 
taking  therefrom  six  acres.  In  addition  to 
this  right  of  way,  however,  the  owner  of  the 
land  had  granted  the  railroad  company  the 
perpetual  right  to  discharge  thereon  all  sur- 
face water  collected  from  local  drainage, 
and  bad  warranted  to  defend  the  company 
In  the  full  enjoyment  of  such  easement.  The 
appellant  makes  no  claim  that  the  right  of 
way  of  a  railroad  over  land  is  not  an  in- 
cumbrance, nor  does  he  claim  that  knowl- 
edge of  such  right  of  way  would  bar  a  claim 
for  damages   for  a   breach  of  a  covenant 


against  incumbrances.  But  be  does  claim 
that,  because  the  plaintiff  knew  that  the 
railroad  company  was  collecting  and  dis- 
charging water  upon  said  land,  he  was  es- 
topped from  complaining  thereof.  We  may 
not  perfectly  understand  his  contentions, 
but  he  seems  to  argue  that  the  discharge  of 
the  water  upon  the  land  was  a  right  in- 
cident to  the  right  of  way  originally  granted, 
and  that  the  water  grant  was  in  effect  use- 
less. But  it  can  hardly  be  said  that,  be- 
cause a  railroad  company  has  been  granted 
a  right  of  way  for  its  track,  It  has  also  the 
right  to  collect  surface  water,  which  but  for 
Its  use  of  the  land  would  spread  over  a  large 
area,  and  by  drainage  ditches  conduct  it  in 
large  volumes  upon  the  land  of  any  one  of 
whom  It  may  have  secured  such  right  of 
way.  Neither  the  railroad  company  nor  the 
landowner  thought  the  water  right  was  In- 
herent in  the  right  of  way  grant;  else  the 
company  would  not  have  paid  a  large  sum 
in  settlement  of  claims  for  damage  for  flow- 
ing the  land,  and  for  the  perpetual  right  to 
do  so.  The  conclusion  which  we  reach  is 
not  in  conflict  with  the  rule  announced  in 
Slocumb  V.  C,  B.  &  Q.  R.  Co.,  57  Iowa,  675, 
11  N.  W.  641.  Th»e  the  conveyance  was 
made  subject  to  the  right  of  way  which  had 
been  obtained  by  a  parol  agreement  whereby 
the  right  of  way  extended  35  feet  on  each 
side  of  the  center  of  the  track,  and  it  was 
held  that  the  reservation,  the  statute,  and 
the  occupancy  of  the  company  put  the  plain- 
tiff upon  Inquiry  as  to  the  width  of  the 
right  of  way.  Surely  nothing  in  the  right 
of  way  deed  in  this  case,  or  in  the  use  of 
the  premises  thereunder,  would  indicate  that 
the  company  had  the  right  to  forever  flood 
the  land  in  question,  as  an  Incident  to  the 
right  of  way.  That  the  right  to  flow  this 
land  created  an  easement  and  Incumbrance 
upon  it,  independent  of  and  entirely  distinct 
from  the  grant  of  the  right  of  way,  cannot 
be  seriously  questioned;  and,  Indeed,  the 
first  part  of  the  proposition  is  not,  as  we  un- 
derstand the  appellant's  argument.  2  Tiff- 
any, Real  Property,  905;  Tiedeman,  Real 
Property,  f  597;  10  A.  &  E.  Low  (2d  Ed.) 
398;  Cook  v.  C,  B.  &  Q.  R.  Co..  40  Iowa, 
451.  The  plaintiff's  knowledge  of  this  in- 
cumbrance would  not  affect  his  right  to  re- 
cover. Gerald  v.  BUey,  46  Iowa,  322;  Yan- 
cey V.  Tatlock,  93  Iowa,  386,  61  N.  W.  997. 
The  Judgment  is  right,  and  It  is  affirmed. 


ANDERSON  et  al.  v.  CAMERON. 
(Supreme  Court  of  Iowa.    Jan.  16,  1904.) 

PAYMENT— UNDER  PROTEST-RECOVERY— TAX- 
ES—SALES  —  RBUJEMPTION  —  RIGHTS  OF  PUR- 
CHASER—LIABILITY FOR  MONEY  PAID  UNDER 
PROTEST. 

1.  Money  voluntarily  paid  nnder  a  claim  of 
right,  and  with  full  knowledge  of  tho  facts  by 
the   payor,   cannot  be   recovered   back  on   the 

f  1.  See  Payment,  vol.  M,  Cent  Dif.  V 
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ground  of  invalidity  of  tlie  claim,  even  though 
the  payor  protest  that  he  is  not  liable  thereon. 

2.  Payments  coeiced  under  duress  or  unlaw- 
ful compulsion  may  be  recovered  back. 

3.  A  purchaser  of  property  at  a  sale  for  a 
void  and  illegal  tax,  naving  no  notice  of  such 
illegality,  is  guilty  of  no  wrong  against  the 
owner  of  the  property  sold,  and  is  entitled  to 
retain  as  against  such  owner  money  paid  by 
the  latter  to  redeem  the  property,  even  though 
he  knows  it  was  paid  under  protest. 

4i  While  a  city  is  the  agent  of  a  purchaser 
of  property  at  a  tax  sale  for  the  purpose  of 
receiving  money  paid  by  the  property  owner  to 
redeem  the  same,  the  agency  is  not  such  as  to 
make  the  purchaser  in  any  way  a  party  to  the 
prior  wrongful  act  of  the  city  in  selling  the 
property  for  illegal  taxes. 

Appeal  from  Superior  Court  of  Keokuk; 
Felix  T.  Hughes,  Judge. 

Action  to  recover  money  paid  the  dty  of 
Keoknk  In  redemption  from  sale  of  a  lot  for 
special  assessments.  The  trial  court  sustain- 
ed a  demurrer  to  the  petition,  and  plaintiffs 
appeal.     Affirmed. 

J.  F.  Smith,  for  appellants.  J.  K  &  T.  A. 
Craig,  for  appellee. 

DEEMS3R,  O.  J.  Defendant  purchased  the 
lot  at  a  tax  sale  held  by  the  city  of  Keokuk 
in  the  year  1S88.  On  the  9tb  day  of  March, 
1891,  plalntlfCs  redeemed  the  lot  from  the 
sale  by  paying  the  amount  necessary  to  ef- 
fectuate the  redemption  to  the  city  of  Keo- 
kuk, who  it  is  alleged  is  the  agent  of  the 
defendant;  and  the  defendant  received  the 
money  knowing  that  it  had  been  paid  under 
protest.  SufUcient  allegations  are  made  to 
show  that  the  tax  for  which  the  sale  was 
made  was  illegal  and  void;  and,  aside  from 
a  motion  to  dismiss,  which  is  without  merit, 
and  will  be  overruled,  the  sole  question  in 
the  case  Is,  does  plaintlfiTs'  petition  show  that 
the  payment  was  compulsory,  or  made  under 
such  circumstances  as  that  he  may  recover 
the  amount  thereof  from  Cameron,  the  tax- 
sale  purchaser?  The  rule  is  well  settled  that 
money  voluntarily  paid  under  a  claim  of  right 
and  with  full  knowledge  of  the  facts  on  the 
part  of  the  person  making  the  payment  can- 
not be  recovered  back  on  the  grounds  that 
the  claim  was  invalid  or  nonenforceable. 
Garner  v.  Fry,  104  Iowa,  515,  73  N.  W.  1079; 
Muscatine  v.  Keokuk  Co.,  45  Iowa,  185;  Mur- 
phy V.  Crelghton,  Id.  179.  The  mere  fact  that 
one  protests  at  the  time  that  he  is  not  legally 
bound  to  make  such  payment  does  not  change 
the  rule.  See  cases  cited  above.  However, 
If  payments  are  coerced  under  duress  or  un- 
lawful compulsion  they  may  be  recovered 
back.  There  is  a  manifest  distinction,  how- 
ever, between  an  unwilling  payment  —  one 
made  under  protest— and  a  compulsory  one. 
Dickerman  v.  Lord,  21  Iowa,  338,  89  Am. 
Dee.  579.  The  facts  regarding  the  payment, 
as  alleged  in  the  petition,  are  as  follows: 
"That  said  payment  was  made  under  pro- 
test because  it  was  necessary  to  sell  the  lot 
to  close  up  the  affairs  of  an  old  partnership 
of  Anderson  and  Smith;  that  such  sale  could 
only  be  carried  out  by  redeeming  from  the 
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cumstances  pleaded  In  tbe  petition.  Had  de- 
fendant been  inBtrumental  in  any  way  In  the 
levy  or  assessment  of  the  tax,  or  had  It  been 
for  bis  benefit,  a  different  question  might 
arise.  But  he  was  not.  According  to  the 
averments  of  the  .petition,  he  had  nothing  to 
do  with  the  tax  except  to  purcliase  the  prop- 
erty at  tax  sale.  It  is  not  alleged  that  he 
bad  any  sort  of  notice  regarding  the  ille- 
gality of  the  tax.  True,  it  is  stated  that  he 
knew  the  money  was  paid  under  protest,  but 
this  is  not  enough  to  Justify  a  recovery 
against  him.  It  may  have  given  the  plain- 
tiffs a  right  to  recover  against  the  city,  but 
there  is  no  implied  contract  on  defendant's 
part  to  return  the  money.  He  had  pald-the 
city  the  amount  of  the  taxes  at  tax  sale,  and 
was  entitled  to  be  reimbursed  by  It  for  the 
n  mount  paid,  with  interest. 

Plaintiffs  contend,  however,  that  they  had 
no  remedy  against  the  city  after  the  payment 
by  it  to  the  defendant  of  the  money  received 
under  redemption.  We  need  not  determine 
this  proposition,  for  It  would  not  aid  us  in 
solving  the  question  now  before  us.  No  ben- 
efit, as  we  have  said,  was  conferred  upon 
defendant,  and  he  did  no  wrong  in  receiving 
the  money,  even  if  be  knew  that  it  was  paid 
under  such  circumstances  as  would  Justify 
a  recovery  against  the  city  under  the  au- 
thorities referred  to  in  the  City  of  Marion 
Ca  se.  Either  the  city  or  the  person  for  whose 
benefit  the  tax  was  levied  is  the  only  one 
who  is  in  the  wrong  In  this  matter.  But  it 
is  said  that  the  city  was  the  agent  of  the 
defendant,  and  that  defendant  is  bound  by 
the  city's  act  In  a  certain  sense  the  city 
was  defendant's  agent;  that  is  to  say,  it  re- 
ceived tbe  money  paid  in  redemption  for  the 
defendant  But  the  wrong  of  the  city.  If 
there  was  one,  antedates  this  act,  and  this 
wrong  was  not  one  for  which  defendant  Is 
responsible.  That  was  committed  either  by 
the  city  or  by  the  person  for  whose  benefit 
the  original  tax  was  levied.  One  or  the  other 
of  these  parties  was,  under  plaintiffs'  theory, 
unjustly  enriched,  and  under  some  of  the 
cases  might  be  compelled  to  refund.  Defend- 
ant had  no  part  In  these  transactions;  so 
therefore  there  can  be  no  recovery  against 
him.  Plaintiffs  have  mistaken  their  remedy, 
if  they  have  any. 

The  trial  court  was  right  In  sustaining  the 
demurrer,  and  its  Judgment  is  aflarmed. 


MUnnAT  T.  WILCOX. 
(Snpreme  Court  of  Iowa.     Jan.  16,  1904.) 

PROCESS— SERVICE— NONRESIDBNCK  —  WITNESS 
—PARTY— PRIVILEOE— VACATION— MOTIONS. 

I.  Where  defendant  who  was  a  bona  fide  res- 
ident of  another  Rtate.  was  brought  into  Iowa 
by  extiadition  proceedings  to  nnswer  a  crim- 
inal complaint  and,  after  giving  bail,  volun- 
tarily returned  for  trial,  and  was  acquitted, 
and  intended  to  return  to  his  home  on  the  first 

I I.  See  Bxtraditlon,  vol.  23,  Cent.  Olg.  |  63;  Pro- 
cesa,  vol.  40,  Cent.  Dig.  i  liS. 


train  leaving  the  place  where  his  trial  was 
had,  he  was  privileged  from  the  service  of  civil 
process  before  he  could  so  depart. 

2.  Where  defendant  who  was  a  resident  of 
another  state,  was  entitled  to  immunity  from 
service  of  civil  process  at  tbe  time  he  was  serv- 
ed, he  was  entitled  to  have  such  service  set 
aside  on  a  motion  to  vacate. 

Appeal  from  District  Court,  Story  County; 
W.  S.  Kenyon  and  J.  H.  Richard,  Judges. 

On  January  1,  1902,  the  plaintiff  filed  her 
petition  alleging  that  defendant  had  promised 
to  marry  her,  and  because  of  his  failure  to 
comply  she  had  been  greatly  damaged.  The 
original  notice  was  duly  served  In  Story  coun- 
ty, and  on  the  14th  day  of  tbe  same  month 
the  defendant  filed  a  motion  to  set  aside  the 
ser\'lce,  and  that  he  be  discharged  on  three 
grounds:  (1)  That  the  court  had  no  Juris- 
diction of  bis  person;  (2)  that  the  service 
of  the  notice  confeiTed  no  such  Jurisdiction; 
and  (3)  that  defendant,  when  served  with  tbe 
original  notice,  was  exempt  from  service  of 
civil  process  or  notice  In  Iowa,  and  especially 
in  Story  county.  This  motion  was  supported 
by  an  alBdavlt  of  defendant  to  tbe  effect  that 
since  September  1,  1901,  he  had  been  a  bona 
fide  resident  of  Nebraska,  with  home  at 
Wood  River,  In  that  state;  that  at  the  Au- 
gust, 1901,  term  of  the  district  court  of  Story 
coimty,  two  indictments  for  felonies  had  been 
returned  by  the  grand  Jury  against  him,  on 
which  a  requisition  had  issued  by  the  Gov- 
ernor of  this  state;  that  by  virtue  thereof 
he  was  arrested  in  Nebraska,  and  brought  to 
Story  county,  where  he  gave  bail  for  his  ap- 
pearance, and  then  returned  to  his  home; 
that  at  the  October,  1901,  term  of  court  In 
said  county  said  indictments  were  set  for 
trial;  that  for  the  sole  and  only  purpose  of 
attending  as  a  party  and  as  a  witness  in  bis 
own  behalf  he  returned  from  his  home.  In 
Nebraska  to  Story  county  on  the  23d  of  Octo- 
ber 1901,  and  on  that  day  was  put  on  trial 
for  the  offense  charged  in  one  of  the  indict- 
ments and  acquitted;  that  thereupon  tbe 
other  Indictment  was  dismissed;  that  he  in- 
tended and  did  return  to  his  home  at  Wood 
River,  Neb.,  on  the  first  railroad  train  leav- 
ing In  that  direction  after  these  proceedings, 
but  before  be  could  do  so  the  original  notice 
herein  was  served  upon  him.  This  motion 
was  overruled,  Judge  Kenyon  then  presiding, 
and  at  a  subsequent  term  of  court  default 
and  Judgment  were  entered.  Judge  Richard 
presiding.  Tbe  defendant  appeals.  Re- 
versed. 

Tom  H.  Milner,  for  appellant. 

LADD,  J.  The  immunity  from  service  of 
civil  process  of  a  witness  while  attending  a 
trial  in  a  state  other  than  that  of  his  resi- 
dence to  give  evidence  seems  to  be  universal- 
ly recognized.  The  privilege  protects  him  In 
coming,  in  staying,  and  In  returning,  If  be 
acts  in  good  faith,  and  without  unreasonable 
delay.  Sherman  v.  Gundlauch  (Minn.)  33  N. 
W.  549;  Mitchell  v.  Wlxon  (Mich.)  19  N.  W. 
176;    Thompson's  Case,   122  Mass.  428,   23 
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Am.  Rep.  370;  Person  t.  Oder,  66  N.  T. 
124,  23  Am.  Rep.  35.  See  note  to  Mullen  v. 
Sanborn  (Md.)  25  L.  R.  A.  721.  As  to  wheth- 
er a  party  Is  entitled  to  a  like  exemption 
there  Is  some  conflict  in  the  authorities.  In 
Bishop  T.  Vose,  27  Ck)nn.  1,  the  defendant,  a 
resident  of  another  state,  had  come  to  Con- 
necticut to  attend  the  trial  of  a  case  which 
he  had  caused  to  be  brought,  and  he  was 
held  not  exempt  from  the  service  of  sum- 
mons; but  in  JIachine  Co.  v.  Wilson  (C.  C.) 
22  Fed.  803;  Id.,  51  Conn.  595— it  was  decid- 
ed otherwise  as  to  a  nonresident  defendant 
whose  attendance  was  necessary  both  as  a 
witness  and  to  instruct  his  counsel,  the  rea- 
son for  the  distinction  being  that  a  plaintiff 
having  sought  the  aid  of  the  courts  of  an- 
other state  ought  not  to  shrink  from  being 
subjected  to  their  control,  while  the  attend- 
ance of  the  defendant  may  be  said  to  be 
compulsory.  In  Baldwin  v.  Emerson  (R. 
I.)  16  Atl.  83,  27  Am.  St.  Bep.  741,  however, 
this  distinction  was  disregarded,  and  the 
reason  for  exempting  either  a  plaintiff  or  a 
defendant  in  a  civil  action,  because  of  being 
fi  nonresident,  from  service  of  summons,  was 
declared  "fanciful,  rather  than  substantial." 
See,  also,  Ellis  v.  De  Garmo  (R.  I.)  24  Atl.  679, 
19  li.  R.  A.  561.  But  a  different  view  has 
been  taken  by  the  great  weight  of  authority, 
declaring  both  party  and  witness  alike  enti- 
tled to  the  privilege.  First  National  Bank  v. 
Ames  (Minn.)  39  N.  W.  308;  Shaver  v.  Lether- 
by  (Mich.)  41  N.  W.  677;  Flsk  v.  Westover  (S. 
D.)  55  N.  W.  961,  46  Am.  St.  Rep.  780;  In  re 
Healey,  53  Vt.  694,  38  Am.  Rep.  713;  An- 
drews V.  Lerabeck,  46  Ohio  St  38,  18  N.  E. 
483,  15  Am.  St  Rep.  547;  Matthews  v.  Tufts, 
87  N.  Y.  568;  Wilson  v.  Donaldson,  117  Ind. 
.■556,  20  N.  E.  250,  3  L.  R.  A.  260,  10  Am. 
St  Rep.  48;  Halsey  v.  Stewart,  4  N.  J.  Law, 
367.  As  a  party  may  testify  in  his  own  be- 
half In  this  state,  there  is  no  room  for  the 
distinction  made  between  parties  and  wit- 
nesses, save  possibly  as  suggested  in  the 
Connecticut  cases.  The  reasons  for  exemp- 
tion of  service  of  process  have  been  so  often 
stated  that  repetition  seems  superfluous. 
They  relate  to  the  free  and  unhampered  ad- 
ministration of  Justice  in  our  courts,  and  are 
as  applicable  to  service  of  summons  or  orig- 
inal notice  as  the  beginning  of  an  action  by 
•arrest  on  civil  process  under  the  old  com- 
mon-law practice.  Said  Elliott,  J.,  In  Wilson 
v.  Donaldson,  supra,  concerning  the  exemp- 
tion: "It  is  bis  privilege,  under  our  laws, 
to  testify  in  his  own  behalf;  and  this  priv- 
ilege should  not  be  burdened  with  the  haz- 
ard of  defending  other  actions  in  our  forums. 
Onr  own  citizens  will  often  derive  a  substan- 
tial benefit  from  the  personal  appearance  of  a 
nonresident  defendant  since  it  may  enable 
them  to  obtain  a  personal  judsment  which 
else  were  impossible.  If  citizens  of  other 
states  are  allowed  to  come  Into  our  Jurisdic- 
tion to  attend  court  as  parties  or  witnesses, 
and  to  freely  depart  from  it,  the  administra- 


tion of  Justice  will  be  best  promoted,  since 
a  defendant's  personal  presence  is  often  e«- 
sential  to  enable  his  counsel  to  Justly  con- 
duct his  defense.  The  principle  of  sute 
comity,  too,  demands  that  a  citizen  of  an- 
other state,  who  submits  to  the  JnrisdictioD 
of  our  courts,  and  here  wages  bis  forensk 
contest,  should  not  be  compelled  to  under  the 
limitation  and  obligation  of  submitting  to  the 
Jurisdiction  of  our  courts  in  every  case  tliat 
may  be  brought  against  him.  While  comiii? 
and  departing,  as  well  as  while  actually  1:1 
necessary  attendance  at  court,  be  sbonld  W 
free  from  the  hazard  of  being  compelled  to 
answer  in  other  actions.  It  is  an  evidence  of 
respect  for  our  laws  and  confidence  in  our 
courts  that  he  comes  here  to  litigate,  and  th,- 
laws  he  respects  should  give  blm  protection. 
If  he  can  come  only  under  the  penalty  of 
yielding  to  onr  Jurisdiction  in  every  action 
that  may  be  brought  against  him,  he  is  d*-- 
prived  of  a  substantial  right,  because  be  Is 
willing  to  trust  our  courts  and  laWs  with- 
out removing  his  case  to  the  federal  conn^ 
or  refusing  to  put  himself  in  a  position  wliere 
personal  Judgment  may  be  rendered  against 
him.  High  considerations  of  public  poUcy 
require  that  the  law  should  encourage  Mm 
to  freely  enter  our  forums  by  granting  im- 
munity from  process  in  other  civil  actlonss. 
and  not  discourage  him  by  burdening  him 
with  the  obligation  to  submit  to  the  writs  of 
our  courts  if  he  comes  within  our  borders." 
See,  also,  excerpts  from  numerous  decision^ 
collected  in  note  to  25  L.  R.  A.  721.  Of 
course,  there  may  be  exceptions,  as  Mullen  v. 
Sanborn,  supra,  where  a  plaintiff  In  an  at- 
tachment suit  came  from  another  state  to 
testify,  and  was  held  not  to  be  privllegeil 
from  the  service  of  summons  while  there  tn 
an  action  for  maliciously  bringing  the  attach- 
ment suit  Having  resorted  to  this  drastic 
remedy,  the  equal  administration  of  Justice 
seemed  to  demand  recoupment  of  the  result- 
ing damages  in  the  same  Jurisdiction.  It  » 
also  to  be  noted  that  the  decisions  with  ref- 
erence to  immunity  of  witnesses  or  parti.>f 
from  service  of  process  or  summons  -within 
the  same  state,  but  in  counties  other  tlian 
their  residence,  are  in  conflict  See  Christian 
V.  Williams  (Mo.)  20  8.  W,  96.  Though  that 
question  is  not  now  involved,  it  may  be  ov 
served  that  it  is  probably  settled  by  the  stat- 
utes of  this  state.  Unless,  then,  the  privi- 
lege is  obviated  by  some  provision  of  our 
Code,  the  defendant  was  entitled  to  the  im- 
munity claimed.  Section  3541  provides  that 
"the  mode  of  appearance  may  be:  •  •  • 
(1)  By  delivering  to  the  plaintiff  or  the  cle-t 
of  tbe  court  a  memorandum  in  writins  ti> 
the  effect  that  defendant  appears,  signed  ei- 
ther by  the  defendant  In  person  or  his  attor- 
ney, dated  the  day  of  its  delivery,  and  to 
be  filed  in  the  case;  (2)  by  entering  an  ap- 
pearance in  the  appearance  docket  or  Jndse's 
calendar,  or  by  announcing  to  tbe  court  :'t> 
appearance  which  shall  be  entered  of  recor.l 
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(3)  by  an  appearance  even  though  especially 
made,  by  himself  or  attorney,  for  any  pur- 
pose connected  with  the  cause,  or  for  any 
purpose  connected  with  the  service  or  in- 
Bufflclency  of  the  notice;  and  an  appearance 
special  or  other,  to  object  to  the  substance 
or   service  of  the  notice,  shall  render  any 
further  notice  unnecessary,  but  may  entitle 
the   defendant  to  a  continuance,  if  it  shall 
appear  to  the  court  that  he  has  not  had  the 
full  timely  notice  required  of  the  substantial 
cause  of  action  stated  in  the  petition."    The 
object  had  In  enacting  this  statute  was  to 
do  away  with  allowing  a  party  to  specially 
appear  for  the  sole  purpose  of  advising  the 
court  that  be  is  not  there.    See  Hodges  y. 
Brett,  4  G.  Greene,  345.    It  relates  to  the 
acquirement  of  Jurisdiction  of  the  person, 
and  not  what  shall  be  done  with  him  after 
jurisdiction  has  been  obtained.    No  exception 
was  taken  by  the  defendant  to  the  manner  of 
service  or  to  the  character  of  the  notice,  and 
he  admits  having  been  brought  into  court 
What  he  objected  to  was  being  detained  there- 
in and  compelled  to  plead  to  plaintifT's  peti- 
tion and  litigate  the  Issues  in  a  Jurisdiction 
into  which  the  plaintiff  had  no  right  to  bring 
him.     The  service  is  merely  the  method  of 
invoking  Jurisdiction.    The  immunity  extends 
further,  and  shields  him  from  litigating  the 
controversy  in  the  place  where  he  was  ex- 
empt from  service.    If  he  had  failed  to  ap- 
pear, this  would  have  been  a  waiver  of  his 
privilege,  and  a  valid  and  binding  Judgment 
might    have    been    rendered    against    him. 
Thornton  v.  Am.  Writing  Mach.  Co.,  83  Qa. 
288,  9  S.  E.  679,  20  Am.  St  Rep.  320;   Free- 
man on  Judgments,  §  296;   note  to  25  L.  R. 
A.     In  enacting  the  above  statute,  and  in 
authorizing  suit  against  a  nonresident  In  any 
county  of  the  state  where  found,  the  Legisla- 
ture had  no  thought  of  interfering  with  a 
rule  concerning  exemption  from  service  of 
notice.     Wilson  v.  Donaldson,  117  Ind.  356, 
20  X.   E.  250,  3  L.  R.  A.   266,   10  Am.   St 
Rep.  48;   Fisk  v.  Westover  (S.  D.)  55  N.  W. 
961,  46  Am.  St  Rep.  780.    These  statutes,  like 
others,  were  enacted  with  reference  to  the 
great  body  of  law  as  it  existed,  and  should 
not  be  Isolated  therefrom  when  being  con- 
strued.    The  suit  contemplated  is  such  as 
may   be    properly    instituted,  and    against 
which  the  defendant  is  not  shielded  by  the 
privileges  of  his  situation.    The  circumstan- 
ces were  such  as  to  bring  the  case  clearly 
within  the  rule  announced.     The  defendant 
was  bound  to  be  In  attendance  of  court  to 
avoid  the  forfeiture  of  his  bond.    He  cam^ 
also  as  a  witness  in  his  own  behalf.    His 
stay  was  not  unreasonable,  and  he  should 
have  been  allowed  to  go  hence  from  the  juris- 
diction of  the  court  which  had  been  illegal- 
ly Invoked  against  him.     The  remedy   by 
motion  with  which  defendant  availed  him- 
self was  that  generally  recognized  by  the 
authorities  as  appropriate.    Indeed,  It  would 
seem  that  no  other  would  have  been  efTective 
97  N.W.— 69 


in  relieving  him  from  in  some  way  respond- 
ing to  the  petition  and  dismissing  him  from 
the  court's  Jurisdiction. 
Reversed. 


STATE  T.  MAHONET. 
(Sai»reme  Court  of  Iowa.     Jan.  15,  1904.) 

BURGLARY  —  PROSECUTION  FOR  ATTEMPT  — 
PROOF  OF  COMMISSION— VARIANCE— INSTRUC- 
TIONS —  REASONABLE!  DOUBT  —  DEFINITION- 
EVIDENCE. 

1.  In  a  prosecution  for  an  attempt  to  break 
and  enter  a  building,  defendant  might  be  con- 
victed if  he  was  an  accomplice  or  aided  and 
abetted  some  person  in  breaking  and  entering 
the  building. 

2.  In  a  prosecution  for  an  attempt  to  break 
and  enter  a  building,  evidence  examined,  and 
held  Bufflcient  to  warrant  a  conviction. 

3.  In  a  prosecution  for  an  attempt  to  break 
and  enter  a  building,  proof  of  the  breaking  and 
entering  is  not  a  variance,  but  establishes  the 
attempt. 

4.  where,  on  a  prosecution  for  an  attempt 
to  break  and  enter  a  building,  the  evidence 
was  sufficient  to  show  that  defendant  aided  the 
one  who  broke  and  entered,  and  defendant  re- 

a nested  no  instructions,  an  instruction  using 
le  language,  "concerned  in  the  commission  of 
the  offense  and  co-operating  with  the  person 
committing  it  in  its  commission,"  without  an 
instruction  explaining  the  language,  was  not 
error. 

5.  Failure  to  define  reasonable  doubt  is  not 
error,  In  the  absence  of  any  request  for  a  defini- 
tion. 

6.  The  court  charged  that  if  the  jury  should 
find  "beyond  a  reasonable,  well-founded  doubt 
that  defendant  •  •  •,"  they  should  find  him 
guilty,  but  if  on  the  whole  evidence  they  had 
a  reasonable  doubt  of  guilt  they  should  acquit. 
Held,  that  the  use  of  the  phrase  "well-found- 
ed" was  not  erroiv  as  the  jury  must  have  known 
that  It  meant  "not  baseless,  or  founded  on 
mere  speculation,  but  real  and  substantial." 

Appeal  from  District  Court,  Polk  County; 
Josiah  Given,  Judge. 

Indictment  for  an  attempt  to  break  and  en- 
ter a  building.  Trlfil  to  a  Jury.  Verdict  and 
Judgment  of  guilty,  and  defendant  appeala 
Afl9rmed[. 

Stewart  &  Moen,  for  appellant  Cbas.  W. 
Mullan,  Atty.  Gen.,  Lawrence  De  Graff,  Asst 
Atty.  Gen.,  and  Jesse  A.  Miller,  Co.  At^.,  for 
the  State. 


DEEMER,  C.  J.  At  abont  10  o'clock  in  the 
evening  of  December  20,  1902,  the  night 
watchman  of  the  Shannon  Mott  Flour  Mills. 
In  the  city  of  Des  Moines,  discovered  a  light 
In  a  small  building  used  by  the  company  for 
an  office.  This  light  disappeared,  then  reai>- 
peared,  only  to  be  extinguished  and  again  ap- 
pear. Surmising  that  something  was  wrong, 
the  watchman  crawled  along  the  south  side 
of  the  building  to  its  front  on  Fifteenth  street, 
and  when  near  the  southeast  comer  of  the 
building  discovered  the  defendant  standing  In 
a  recess  or  alcove  In  the  building  where  he 
would  practically  be  out  of  sight,  looking  up 
Fifteenth  northward  toward  its  Junction  with 


f  5.  See  Criminal  Law,  vol.  14,  Cent  Dig.  i  2000. 
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Walnut  street  A  policeman  had  a  few  minutes 
before  passed  ap  this  street,  and  disappeared 
at  Walnut.  The  watchman  Immediately  pla- 
ced defendant  under  arrest,  defendant  asking 
him  at  the  time  to  wait  a  minute,  saying  that 
be  wished  to  watcb  there  a  few  minutes  text 
a  train.  There  was  no  railway  depot  near 
the  office,  but  the  main  line  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railroad  ran  within 
60  feet  of  the  building,  and  some  of  the  tracks 
in  its  yard  were  within  20  or  30  feet  of  the 
office.  The  night  was  dark  and  foggy,  and 
the  roads  were  muddy.  Shortly  after  defend- 
ant's arrest  some  one,  who  had  apparently 
been  in  the  building,  was  heard  to  Jump  out 
of  the  west  window  thereof,  and  start  to  run 
away.  The  night  watctmian  saw  him,  and, 
pushing  the  defendant  ahead  for  protection, 
began  firing  at  the  fleeing  man,  holding  the 
revolver  so  close  to  defendant  that  defendant 
says  the  powder  burned  his  ear.  None  of  the 
shots  took  effect,  but  the  watchman,  on  ac- 
count of  the  presence  of  the  defendant,  was 
obliged  to  forego  any  further  attempt  to  In- 
tercept the  fleeing  man.  Defendant  was  tak- 
en to  a  drug  store,  and  there  held  until  he 
could  be  turned  over  to  the  police  force,  which 
was  done  as  so(»i  as  they  could  be  notified  of 
the  arrest  After  the  defendant  had  been 
safely  lodged  in  Jail  the  watchman  returned 
to  the  office,  and  there  found  certain  officials 
of  the  Shannon  Mott  Company,  who  it  ap- 
pears had  in  the  meantime  been  notified  of  the 
arrest.  An  Investigation  was  immediately 
made  of  the  building,  and  it  was  discovered 
that  some  one  had  been  In  the  building,  had 
lighted  several  matches  therein,  and  had  been 
around  the  iron  safe  which  stood  in  the  office. 
Attempt  was  made  to  follow  the  man  at  whom 
the  wal.Oman  discharged  his  revolver,  but 
without  success. 

Defendant  was  indicted  for  an  attempt  at 
breaking  and  entering  the  building,  and  of 
course  might  be  convicted  If  the  evidence 
showed  that  he  was  an  accomplice  In  the  crima 
or  aided  and  abetted  some  person  in  breaking 
and  entering  the  building.  On  the  trial  de- 
fendant accounted  for  his  presence  at  tlie  of- 
llce,  and  at  the  place  where  be  was  found, 
by  saying  he  was  there  to  catch  a  freight 
train  on  the  railway  which  passed  near  the 
building.  In  order  that  he  might  steal  a  rlJe 
to  Boone.  He  accounted  for  his  position  by 
saying  that  he  was  there  to  protect  himself 
from  the  Inclemency  of  the  weather.  But  In 
giving  his  account  he  said  that  be  had  come 
down  from  Ames  on  the  Chicago  &  Northwest- 
em  Railway  at  3  or  4  o'clock  in  the  afternoon 
to  go  to  Boone,  which,  as  is  well  known,  Is 
on  the  Chicago  &  Northwestern  Railway,  as 
also  is  Ames.  As  Boone  Is  about  as  far  from 
Des  Moines  as  from  Ames,  defendant's  story 
that  be  came  to  Des  Moines  from  Ames  to 
get  to  Boone  Is,  to  say  the  least  of  it,  highly 
improbable. 

When  arrested  defendant  was  in  a  position 
ao  that  he  could  see  what  was  going  on  In 
the  office,  and  he  was  evidently  watching  the 


policeman  who  had  passed  by  the  bnlldlng  bn: 
a  few  minutes  before,  and  after  bis  arrest 
he  did  that  which  one  accused  of  sacb  a  crini'- 
would  naturally  do;  that  Is  to  say.  he  trl«d 
to  get  the  watchman  to  wait  a  minnte,  in  or- 
der that  the  man  In  the  building  might  et- 
cape. 

Of  course,  his  mere  presence  at  the  office 
would  not  be  sufficient  in  itself  to  justify  tils 
conviction  as  an  accessory  to  the  crime,  hv 
this,  with  other  circimistances^  taken  in  cod- 
nectlon  with  the  fact  that  he  made  vari-as 
contradictory  statements  regarding  bis  seein; 
the  other  man,  who  fled  at  about  tbe  time  of 
his  arrest,  and  bis  unreasonable  account  of 
how  he  happened  to  be  In  Des  Moinps  and  at 
the  particular  place,  was  sufficient  to  Jnstifj- 
the  court  and  jury  in  believing  that  he  wu 
guilty  of  the  offense  charged. 

2.-  The  third  instruction  given  by  tbe  conn 
is  challenged  on  several  grounds.  It  reads  as 
follows:  "You  have  observed  that  tbe  charge 
is  that  defendant  attempted  to  break  and  in- 
ter said  building  with  intent  to  commit  a  lar- 
ceny. If  another  man  than  the  defendari- 
feloniously  broke  and  entered  said  building, 
with  intent  to  commit  a  larceny,  he  most  bart- 
first  attempted  to  do  so  before  consummatin.: 
the  breaking  and  entering,  and  if  tbe  defi^- 
ant  was  concerned  in  the  ccHumissIon  of  tha: 
offense,  and  co-operating  with  the  person  com- 
mitting it  in  its  commission,  then  be  is  charge^ 
able  with  the  attempt  made  by  such  a  per- 
son the  same  as  if  he  had  made  tbe  attem;>. 
himself.  If  such  a  breaking  and  ent«1n.: 
was  with  intent  to  commit  a  larceny,  and  tte 
defendant  was  concerned  In  the  commissivj 
of  tbe  breaking  and  entering  wltb  that  in- 
tent, he  is  chargeable  with  sucb  an  intent. 
If  you  find  beyond  a  reasonable,  well-fomidel 
doubt,  upon  all  tbe  evidence,  that  tbe  defend- 
ant did  thus  attempt  to  break  and  mta'  said 
building,  and  the  said  attempt  to  break  ani 
enter  was  with  Intent  to  commit  a  larci'Dv. 
then  you  will  find  him  guilty;  but  If,  up-n 
a  view  of  the  whole  evidence,  you  bav?  a 
reasonable  doubt  of  bis  guilt  as  charged,  y^xt 
will  acquit  him."  The  defendant  asked  r,--> 
instructions,  but  he  says  this  one  is  errone' w. 
first,  because  he  was  charged  witb  an  atteni: : 
to  break  and  enter,  and  there  is  a  fatal  vari- 
ance between  the  allegations  and  tbe  proofs: 
second,  because  of  the  use  of  the  words  ''be- 
ing concerned  in"  and  "co-operating  with' 
without  definition  or  explanation;  tbird.  be- 
cause there  was  no  evidence  that  defendart 
was  an  accomplice;  fourth,  because  the  court 
did  not  define  reasonable  doubt:  and,  flftl. 
because  of  the  use  of  the  words  "well-founJ- 
ed"  in  the  latter  part  of  the  instruction.  Of 
these  In  their  order.  It  will  be  ol)serTed  that 
the  court  virtually  covered  the  entire  case, 
aside  from  tbe  mere  formal  matters  In  ttil< 
one  Instruction.  There  is  no  objection  to  this. 
If  the  instruction  Is  In  fact  correct  as  applieJ 
to  the  facts,  and  la  not  misleading  or  too  mnel 
Involved. 

There  was  no  variance  between  tbe  allesa- 
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tions  and  the  proof.  In  a  sense  tbe  coiumls- 
sl<m  of  an  offense  Involves  an  attempt  to  com- 
mit It  It  may  not  be  a  degree  of  the  main 
offense,  nor  be  necessarily  included  therein, 
80  as  to  require  the  court  to  charge  with  ref- 
erence thereto  In  every  case  where  the  com- 
mission of  an  offense  Is  charged.  But,  as  the 
greater  includes  the  less,  it  Is  manifest  that 
in  every  case  where  an  attempt  Is  charged 
I»roof  of  the  actual  commission  of  the  offense 
establishes  the  attempt.  If  the  offender  ac- 
tually commits  the  offense,  he  necessarily  at- 
tempted to  do  it,  and  proof  of  the  commis- 
sion of  the  actual  offense  does  not  constitute 
a  variance.  We  have  held  that  a  cnnviction 
of  petit  larceny  before  a  justice  of  the  ppace 
is  a  bar  to  a  subsequent  prosecution  for  lar- 
c-«>ny  from  the  person  based  oh  the  same  trans- 
jictlon.  The  only  reason  for  such  a  holding 
was  that  the  one  Is  so  Involved  in  the  other 
that  an  acquittal  for  one  is  a  bar  to  the  oth- 
er. Other  lllustratloDS  might  be  given,  but 
this  will  suffice.  The  evidence  was  sufficient 
to  ^ow  that  the  defendant  aided  and  abetted, 
was  concerned  in,  and  co-operated  with  the 
lnTs->n  who  In  fact  broke  and  entered  the 
building.  While  an  Instruction  defining  these 
terms  might  well  have  been  given,  yet  as 
applied  to  the  facts,  and  In  view  of  defend- 
ant's failure  to  make  any  requests,  we  think 
there  was  no  prejudicial  error  In  using  the 
words,  "concerned  in  the  commission  of  the 
offense  and  co-operating  with  the  person  com- 
mitting It  In  its  commission,"  without  further 
explanation.  These  words  are  familiar  to  ev- 
ery one  of  sufficient  intelligence  to  sit  upon 
a  jury.  They  are  plain  and  unambiguous, 
and,  in  the  absence  of  a  request  for  more 
specific  Instructions,  are  sufficient. 

The  same  may  be  said  with  reference  to  the 
words  "reasonable  doubt."  An  attempt  at 
explanation  of  this  term  is  generally  confua- 
ing,  and  we  are  quite  ready  to  agree  with 
those  courts  which  hold  that  an  attempt  at 
elucidation  is  apt  to  lead  to  misleading  re- 
finements. BYom  this  it  is  not  to  be  under- 
stood that  we  think  It  Improper  to  give  tbe 
usual  stereotyped  Instruction  with  reference 
to  reasonable  doubt.  Familiar  with  the  prac- 
tice generally  prevailing  in  this  state,  and 
cognizant  of  the  fact  that  It  is  usual  to  give 
an  instruction  with  reference  to  reasonable 
donbt,  we  do  not,  of  course,  mean  to  condemn 
such  a  practice.  What  we  do  hold  in  this 
case  Is  that,  in  tbe  absence  of  request.  It  Is  not 
error  to  omit  an  explanatory  Instruction  defin- 
ing "reasonable  doubt" 

The  last  point  made  Is  that  the  court  erred 
In  saying  that  a  reasonable  doubt  must  be 
"well-founded."  The  exi^esslon  Is  certainly 
a  loose  one,  and  not  to  be  commended.  Tbe 
term  "well-founded"  has  a  double  slgniflcanca. 
It  may  mean  founded  on  good  reason.<i,  or  It 
may  be  defined  as  not  baseless  or  having  no 
support.  In  the  latter  sense  the  instruction 
Is  not  erroneous,  for  it  is  well  settled  that  a 
donbt,  to  be  reasonable,  must  have  some  basis 
either  in  tbe  evidence  or  from  a  lack  of  evi- 


dence on  some  material  proposition.  In  otbet 
words,  it  1b  not  a  barely  possible  one,  nor 
one  sought  after,  not  a  capricious  nor  an  Im- 
aginary one,  nor  one  based  upon  a  surmise 
or  groundless  conjecture.  In  other  words,  It 
must  be  a  rational  or  substantial  one,  having 
some  basis  In  reason,  although  It  need  not  be 
such  a  one  as  the  jurors  may  be  able  to  give 
a  reason  for.  In  what  sense  was  the  jury  in 
this  case  justified  In  believing  the  words  "well- 
founded"  were  used?  Taking  the  paragraph 
of  the  Instruction  as  a  whole,  and  coustruin;; 
it  in  the  light  of  all  the  language  used,  there 
is  no  donbt,  we  think,  that  they  understood 
the  words  used  as  not  baseless  or  founded  on 
mere  speculation,  but  real  and  substantial. 
In  the  latter  part  of  the  Instruction  the  jury 
1b  told.  If  It  had  a  reasonable  doubt  of  the 
defendant's  guilt.  It  should  acquit.  Taking 
the  Instruction  as  a  whole,  there  was  no  error 
of  wliieh  defendant  may  justly  complain,  and 
the  judgment  is  therefore  affirmed. 


KI.AT  V.  McKELLAR  et  al. 
(Supreme  Court  of  Iowa.      Jan.  15,  1904.) 

FRAUDULENT   CONVKVANCES— SETTING   ASIDE 
DEaiD— BURDEN  OF  PROOF— QUIT- 
CLAIM   DEED. 

1.  In  an  action  by  a  general  creditor  to  set 
aside  as  fraudulent  a  deed  from  the  debtor  to 
bis  brother,  the  burden  was  not  on  defendants 
to  show  good  faith  and  payment  of  considera- 
tion. 

2.  A  mere  general  creditor  has  no  equity  or 
lien  which  can  be  asserted  against  a  purchaser 
of  lands  from  the  debtor,  though  the  purchaser 
takes  by  a  quitclaim  deed. 

Appeal  from  District  Court,  Blackhawk 
County;  Franklin  G.  Piatt,  Judge. 

Action  In  equity  to  set  aside  certain  con- 
veyances. Decree  denying  the  relief  asked, 
and  plaintiff  appeals.  Tbe  Issues  are  more 
fully  stated  In  the  opinion.    Affirmed. 

H.  E.  I.ong  and  Bums  &  Stewart,  for  ap- 
pellant. O.  G.  Relniger  and  Boies  &  Boies, 
for  appellees. 

WEAVER,  J.  In  January,  1890,  Nelson 
P.  McKellar  became  the  owner  by  inherit- 
ance from  his  father  of  an  undivided  one- 
elghtb  Interest  In  certain  real  estate  in 
Blackhawk  county,  Iowa.  On  March  25, 
1887,  said  Nelson  P.  McKellar  conveyed  his 
interest  in  said  lands  by  quitclaim  deed  to 
his  brother  Edward  McKellar,  who  in  tui-n, 
on  March  24,  1900,  conveyed  the  same  to  an- 
other brother,  John  McKellar.  In  the  year 
1899  Nelson  P.  McKellar  died  Intestate,  and 
plaintiff  is  his  duly  appointed  administrator. 
During  his  lifetime,  and  about  the  year  189<t. 
he  became  indebted  to  the  Geiser  Manufac- 
turing Company  in  a  considerable  sum,  a 
part  of  which  Indebtedness  remained  nndls- 
rhargod  at  bis  death.  He  left  no  estate  ap- 
plicable to  the  payment  of  claims,  unless  the 

11 1.  See  Fraudulent  Ctenvarancei,  voL  M,  Cent 
Dig.  t:  801,  813. 
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real  estate  already  mentioned  can  be  sub- 
jected thereto.  Plaintiff  alleges  that  the  con- 
veyance from  deceased  to  Edward  McKellar 
was  voluntary,  and  fraudulent  against  exist- 
ing creditors,  and  that  John  McKellar,  the 
present  bolder  of  the  legal  title,  received  the 
conveyance  to  himself  with  knowledge  of 
such  fraud.  The  prayer  of  the  petition  Is 
that  these  conveyances  may  be  set  aside  and 
the  lands  subjected  to  the  payment  of  the 
debts  of  Nelson  P.  McKellar.  The  aver- 
ments of  fraud  are  denied  by  the  defendants, 
who  allege  the  conveyances  were  in  good 
faith  and  for  value. 

1.  Primarily  the  case  turns  entirely  upon 
the  question  of  fact  raised  by  plaintiff's  alle- 
gation that  the  convevjince  by  Nelson  P.  Mc- 
Kellar to  Edward  McKellar  was  of  a  volun- 
tary or  fraudulent  character.  If  this  charge 
be  not  sustained,  the  relief  asked  was  prop- 
erly denied.  The  appellant  strenuously  in- 
sists that  the  evidence  offered  in  behalf  of 
defendants  as  to  the  facts  and  circumstan- 
•  ces  of  this  conveyance  cannot  be  considered, 
because  of  the  alleged  Incompetency  of  the 
witnesses  under  the  statute.  Code,  S  4604. 
For  the  purposes  of  this  branch  of  the  dis- 
cussion, we  will  assume  the  objection  is  well 
taken,  and  that  we  have  the  case  before  us 
precisely  as  appellant  made  it  by  his  testi- 
mony in  chief.  The  plaintiff's  testimony 
discloses  simply  this  state  of  facts:  The 
former  ownership  of  the  property  by  Nelson 
P.  McKellar;  his  indebtedness  to  appellant, 
contracted  during  the  period  of  such  owner- 
ship; his  conveyance  of  the  property  by 
quitclaim  to  Edward;  the  conveyance  by 
warranty  deed  from  Edward  to  John;  the 
death  of  Nelson  P.  McKellar;  the  due  al- 
lowance of  appellant's  claim  against  the  es- 
tate; the  insolvency  of  the  estate;  and  the 
value  of  the  property  in  controversy.  The 
value  of  the  interest  of  Nelson  P.  McKellar 
In  the  lands  at  the  date  of  his  conveyance 
to  Edward  is  variously  estimated  by  the  wit- 
nesses from  about  $800  to  a  considerably 
larger  sum.  Taking  the  testimony  as  a 
whole,  we  are  inclined  to  view  that  such 
value  was  not  materially  In  excess  of  the 
smaller  sum.  The  deed  from  Nelson  P.  to 
Edward  expresses  a  consideration  of  $800; 
and,  unless  we  are  to  hold  that  the  burden 
is  upon  defendants  to  show  the  good  faith 
of  that  conveyance  and  the  payment  of  the 
consideration,  there  is  a  manifest  absence  of 
evidence  to  Justify  a  decree  in  plaintiff's  fa- 
vor. To  sustain  the  proposition  that  the 
burden  does  rest  upon  the  defendants,  we 
are  cited  to  Sillyman  v.  King,  36  Iowa,  207; 
Falconbury  v.  Mcllravy,  Id.  488;  Hogdon  v. 
Green,  56  Iowa,  73.3.  10  N.  W.  207;  Rush  y. 
Mitchell.  71  Iowa,  3.33,  32  N.  W.  367;  Gard- 
ner v.  Early,  72  Iowa,  518,  34  N.  W.  311. 
An  examination  of  these  cases  reveals  that 
not  one  of  them  affirms  the  rule  for  which 
appellant  contends.  In  Sillyman  v.  King  the 
plaintiff  stood  in  the  position  of  a  holder 
of  an  luirecordcd  deed  from  the  defendant, 


King.  With  that  deed  outstandlDX  (tboii::l 
not  of  record).  King,  in  fraud  of  Sillymau'i 
rights,  conveyed  to  Lancaster,  who  bad  no- 
tice of  the  fraud,  and  Lancaster  coDreyt^J  to 
Dolton.  Now,  as  King  had  no  title  what- 
ever to  convey  to  Lancaster  or  Dolton,  aul 
as  Dolton's  right  to  hold  the  land  re.>iti.i 
solely  on  a  purchase  by  him  In  good  fiii:ii 
and  for  a  valuable  consideration  acttuiU 
paid,  it  was  properly  held  that  the  bunl-£ 
rested  upon  him  to  establish  these  tii-j: 
Each  of  the  other  cases  cited  Is  of  the  sam« 
purport.  In  the  case  at  bar  the  grantur. 
Nelson  P.  McKellar,  had  title  to  the  proper- 
ty, and  had  an  undoubted  right  to  sell  and 
convey  the  same  by  perfect  title  to  the  pur- 
chaser. Appellant,  as  a  mere  general  cred- 
itor of  the  grantor,  had  no  equity  In  the  land. 
Edward  McKellar  had  an  equally  undoul>t>-i] 
right  to  purchase  and  take  title  to  the  lacJ. 
It  Is  true  that  dealing  between  parties  in- 
timately related,  resulting  in  delay  or  biod- 
ranee  to  creditors,  will  be  scrutinized  clowly, 
and  promptly  set  aside  If  fraud  be  esta^ 
lished;  but,  so  far  as  we  are  aware.  tl...t 
rule  lias  never  been  so  far  extended  as  to 
hold  that  a  deed,  fair  In  form,  from  onv 
brother  to  another.  Is  presumptively  fiauda- 
lent  or  voluntary.  Bump  on  Fraud.  Con.  r4; 
Walt  on  Fraud.  Con.  SI  242,  271.  The  crv'il 
Itor  may,  however,  allege  the  fraudulent  nr 
voluntary  character  of  the  conveyance,  an-l 
If  the  charge  be  made  good  by  proof,  may 
subject  the  property  to  the  iiayment  of  his 
claim.  Appellant  herein  makes  the  nt>--'*- 
sary  allegations,  but  there  is  nothing  eith.-; 
in  the  averments  of  his  petition  or  in  tli« 
facts  developed  by  his  testimony  which  re- 
leases him  from  the  operation  of  the  nrili- 
nary  rule  which  casts  the  burden  of  proTm: 
fraud  upon  him  who  alleges  it.  Such  w:.s 
the  holding  of  this  court  in  Alien  v.  Kirk.  M 
Iowa,  667,  47  N.  W.  906;  Oberholtzer  v. 
Hazen,  92  Iowa,  602,  61  N.  W.  3«;  Cat'j- 
cart  V.  Grieve,  104  Iowa,  334,  73  X.  W.  &C.; 
Conry  v.  Benedict,  108  Iowa,  60C.  76  N.  W. 
840,  75  Am.  St.  Rep.  282. 

It  is  further  said  by  appellant  that  as  Ed- 
ward McKellar  took  a  conveyance  by  <ii':;- 
claim  he  took  it  "with  notice  of  the  right  ff 
the  Oelser  Manufacttu-lng  Company  to  suV 
Ject  the  property"  to  the  payment  of  tlj^ 
debt  against  his  grantor,  and  conaeqnentlT 
holds  the  title  subject  to  that  right.  The  a> 
thorities  relied  upon  in  this  connection  : 
which  Postel  v.  Palmer,  71  Iowa,  157.  32  S. 
W.  257,  Is  a  type)  are  not  In  point.  They  .r- 
no  farther  than  to  hold  that  a  person  hvi 
Ing  a  conveyance  by  quitclaim  deed  is  Kiu:. '. 
to  take  notice  of  defects  in  his  grantor's  -.:- 
tie.  He  is  not  an  innocent  purchaser.  a.cd 
cannot  assert  his  title  against  a  prltw  tin.-- 
corded  deed  from  his  grantor.  It  wo  : 
seem  to  need  no  argument  to  make  clear  tl 
distinction  between  these  cases  and  the  r:. 
at  bar.  As  we  have  already  noted,  the  Geis- 
er  Manufacturing  Company  had  neither  t 
tie  nor  equity  in  the  land.    The  fact  that  u 
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3m  e  futnre  proceeding  this  land,  If  atlU 
wned  by  Nelson  P.  McKellar,  could  be  sub- 
^cte<l  to  the  payment  of  the  company's 
laini,  constitutes  no  equity  or  lien  which 
in  be  asserted  against  a  purchaser  in  good 
litb  in  the  ordinary  course  of  business, 
here  is  no  evidence  tending  to  impeach  the 
ood  faith  of  Edward  McKellar  in  taking  ti- 
le to  the  land. 

2.  It  is  clearly  established  that  Edward 
aid  the  full  expressed  consideration  of  $800 
or  the  conveyance  made  to  liim.  Even  if 
re  exclude  the  testimony  of  the  two  defend- 
nts  as  Incompetent  under  the  statute,  there 
i  still  left  competent  and  undisputed  testi- 
mony that  when  the  deed  was  forwarded  for 
tie  signature  and  acknowledgment  of  Nel- 
on  P.  McKellar  it  was  accompanied  by  a 
Ira  ft  of  $400  to  apply  upon  the  purchase 
irlce,  and  that  the  same  was  actually  de- 
ivered  to  him.  It  is  also  shown  that  anoth- 
T  Item  of  $200  was  discharged  by  the  pay- 
Dcnt  of  a  debt  of  that  amount  to  another 
irother,  and  it  sufficiently  appears  that  the 
eiiiainder  of  the  consideration  for  the  deed 
vas  applied  in  payment  of  a  valid  indebted- 
less  from  the  grantor  to  the  grantee.  Nor 
s  there  anything  to  indicate  that  in  taking 
his  conveyance  Edward  had  any  purpose  or 
ntent  to  assist  Nelson  P.  in  hindering  or  de- 
nying the  creditors  of  the  latter  in  th«  col- 
cctlon  of  their  claims. 

It  follows,  therefore,  that,  without  regard 
to  the  proper  location  of  the  burden  of  proof, 
the  plalntlfC  is  not  entitled  to  a  decree.  Af- 
firmed. 


STATE  T.  HARRIS. 
(Supreme  Court  Of  Iowa.      Jan.  12,  1904.) 

INTOXICATINQ    LIQUORS— REGISTERED    FHAR- 

MACiaX— SALES— PENALTY-  -INDICT- 
MENT—GRAND JURY. 

1.  Though  the  law  requires  that  grand  jurors 
lie  electors  of  the  county,  a  person  need  not 
have  voted,  or  his  name  be  found  ou  the  poil- 
lioolvS,  to  make  him  eligible. 

•2.  The  fact  that  the  sheriff  could  not  locate 
a  grand  juror  drawn  as  an  elector  in  a  certain 
precinct,  and  that  his  name  was  not  found  on 
the  pollliooks  returned  to  the  county  auditor,  and 
that  another  person,  having  a  wide  general  ac- 
quaintance in  the  neighborliood,  had  no  knowl- 
edge of  such  person,  was  not  suflBcient  to  sup- 
port a  motion  to  set  aside  an  indictment  on  the 
ground  that  no  such  person  resided  there. 

3.  Where  a  registered  pharmacist,  holding  a 
permit  to  sell  liquor,  and  doing  business  in  a 
city  where  the  streets  were  named  and  the 
residences  numbered,  sold  liquor  on  applica- 
tions containing  the  name  of  the  applicant,  but 
not  the  street  or  number  of  his  residence,  or 
the  name  and  address  of  the  person  for  whose 
use  it  was  intended,  the  druggist  was,  irre- 
spective of  intention,  guilty  of  violation  of 
I'ode,  §  2394,  requiring  that  a  request  must  be 
signed  by  the  applicant  in  his  true  name,  truly 
dated,  stating  that  the  applicant  is  not  a  minor, 
his  residence,  for  whom  and  whose  use  the 
liquor  is  required,  and,  where  numbered,  by 
Ktreet  and  number,  if  in  a  citj. 

4.  It  was  not  error  to  admit  a  document  in 
eviilence  against  defendant's  objections  merely 
because  it  was  not  before  the  grand  jury. 


Appeal  from  District  Court,  Appanoose 
County;  F.  W.  Eichelberger,  Judge. 

Indictment  charging  defendant  with  the 
offense  of  maintaining  a  liquor  nuisance. 
Verdict  and  Judgment  of  guilty,  and  defend- 
ant appeals.     Affirmed.  ^ 

J.  M.  Wilson,  for  appellant.  C.  W.  Mul- 
lan,  Atty.  Gen.,  and  L.  De  Graff,  Asst.  Atty. 
Oen.,  for  the  State. 

WEAVER,  J.  After  the  return  of  the  in- 
dictment against  him,  appellant  filed  a  mo- 
tion to  set  it  aside,  and,  upon  the  ruling  of 
the  trial  court  denying  the  motion,  error  is 
assigned.  It  Is  said  that  the  grand  Jury 
which  returned  the  bill  was  not  drawn  and 
impaneled  as  provided  by  law,  because  in 
the  list  of  12  Jurors  drawn  for  service  at 
that  term  of  court  there  was  the  name  of  one 
F.  C.  Zinn,  described  as  an  elector  of  the 
Second  Ward  of  the  city  of  Mystic,  when  in 
fact  no  such  person  resided  in  that  precinct. 
The  only  showing  in  support  of  this  allega- 
tion Is  the  affidavit  of  the  sberitf  to  the  ef- 
fect tliat,  after  diligent  search  and  Inquiry, 
he  could  not  find  a  person  of  that  name  in 
said  ward  or  city,  nor  could  he  find  any  one 
who  knew  such  a  person;  and  the  affidavit 
of  one  Tait  that  he  Is  a  lawyer  in  Mystic, 
well  acquainted  with  the  voters  of  the  city 
of  the  Second  Ward,  and'  has  never  known  of 
any  person  there  by  the  name  of  F.  C.  Zinn. 
The  county  auditor  also  makes  affidavit  that 
he  finds  no  such  name  on  the  polibooks  re- 
turned to  his  office.  Without  at  this  time  at- 
tempting to  decide  whether  a  mistake  of  the 
kind  here  asserted  is  sufficient  to  invalidate 
an  indictment,  we  have  to  say  that  the  show- 
ing in  support  of  the  motion  Is  neither  so 
clear  nor  conclusive  that  we  can  say  that 
the  court  erred  In  refusing  to  sustain  it. 
While  the  law  requires  that  grand  jurors 
shall  be  electors  of  the  county,  it  does  not 
require  that  a  person  must  have  voted,  or 
that  his  name  be  found  upon  the  poUItooks, 
to  make  him  eligible  to  a  place  upon  the  list. 
The  fact  that  the  sheriff  does  not  succeed 
in  locating  n  Juror,  or  that  another  man,  hav- 
ing a  wide  general  acquaintance  in  the  nelgh- 
I)orhood,  has  no  knowledge  of  such  a  person, 
Is  not  sufficient  to  Justify  a  ruling  that  a 
Jury  drawn  from  a  list  including  such  a  name 
Is  not  legally  Impaneled.  There  was  no  er- 
ror In  dpnylng  the  motion. 

2.  It  Is  next  said  that  the  evidence  is  in- 
sufficient to  support  a  verdict  of  guilty.  De- 
fendant is  a  registered  pharmacist  doing 
business  In  the  city  of  Centerville,  and  holds 
a  permit  to  keep  and  sell  Intoxicating  liquors 
for  lawful  purposes.  The  evidence  tends  to 
show  several  sales  made  by  him  to  different 
persons,  each  of  whom  resided  at  the  time 
in  the  city  of  Centerville,  and  that  in  said 
city  the  streets  were  named,  and  the  resi- 
dences thereon  were  numbered.  In  each  In- 
stance the  purchaser  made  a  request  upon 
a  printed  blank  containing  a  clause  in  the 
following  form:  "My  true  name  Is .    I 
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town- 
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am  not  a  minor  and  I  reside  in  — 
ship  (or)  town  of  Ceuter%Ule  at  No. 
the  county  of  Appanoose  and  state  of  Iowa." 
In  each  Instance  the  blank  space  for  the 
name  of  the  purchaser  was  filled  out,  but 
the  others  were  left  unfilled.  The  single 
question  here  presented  Is  whether  the  sales 
thus  made  are  under  the  protection  of  the 
appellant's  permit.  The  statute  (Code,  i 
2394)  provides  that  "before  selling  or  deliver- 
ing Intoxicating  liquors  to  any  person  a  re- 
quest must  be  signed  by  the  applicant  in  his 
true  name,  truly  dated,  stating  that  the  ap- 
plicant Is  not  a  minor,  his  residence,  for 
whom  and  whose  use  the  liquor  is  required, 
and,  where  numbered,  by  street  and  number 
If  in  a  city."  That  the  requests  accepted 
by  the  appellant  do  not  comply  with  these 
requirements  is  too  clear  for  dispute.  It  is 
urged,  however,  that,  conceding  this  omis- 
sion, it  is,  at  most,  merely  technical,  and,  if 
the  law  has  been  fully  complied  with  in  other 
respects,  the  court  should  hold  that  no  guilt 
is  incurred.  It  must  be  remembered  that  the 
law  forbids  the  sale  in  all  cases  and  under  all 
circumstances,  save  as  specified  in  the  stat- 
ute. It  is  competent  for  the  Legislature  to 
prescribe  such  conditions  precedent  to  a  legal 
sale  as  its  wisdom  may  suggest,  and  it  Is  not 
within  the  province  of  the  permit  holder  or 
of  the  court  to  Ignore  any  one  of  them  as 
immaterial.  Nor  Is  the  requirement  that  the 
residence  of  the  purchaser  be  stated  in  the 
request  at  all  unreasonable,  and  it  certainly 
involves  no  great  lalrar  or  hardship.  One  of 
the  evident  purposes  of  requiring  written  re- 
quests, and  that  they  be  returned  to  the 
county  auditor,  is  to  have  preserved  of  rec- 
ord the  Information  which  will  afford  evi- 
dence of  the  manner  in  which  the  business  is 
conducted.  In  making  investigations  and 
conducting  prosecutions,  it  is  always  a  mat- 
ter of  importance  to  locate  definitely  pur- 
chasers who  may  be  needed  as  witnesses, 
and  obedience  to  this  requirement  serves  to 
accomplish  that  end.  The  blanks  used  by 
the  appellant  Indicated  to  him  the  need  of 
stating  definitely  the  purchaser's  residence. 
The  statute  itself  is  clear  and  explicit,  and 
we  Bee  no  way  to  escape  the  conclusion  ar- 
rived at  by  the  Jury  and  court  below.  It  is 
by  no  means  impossible  that  appellant  acted 
In  good  faith,  without  any  Intent  to  violate 
the  law,  but  this  is  of  that  class  of  cases  in 
which  conscious  intent  to  do  wrong  Is  not 
essential  to  legal  guilt.  The  law  of  this 
state  affixes  a  penalty  to  each  sale  of  in- 
toxicating liquors,  save  where  certain  con- 
ditions are  first  complied  with.  When  the 
permit  holder  observes  those  conditions,  he 
is  safe;  but,  when  he  does  not,  a  claim  that 
he  acts  without  criminal  intent,  or  believes 
that  some  of  the  conditions  are  Immaterial, 
is  unavailing  to  avert  tlie  penalty. 

3..  For  some  purpose  not  made  clear  by  the 
record,  the  court,  over  appellant's  objection, 
permitted  the  state  to  introduce  in  evidence 
certain  matter  shown  by  the  Official  Regis- 
ter of  Iowa.    The  only  point  made  in  argu- 


ment against  the  ruling  thus  complained  of 
Is  that  this  document  was  never  before  the 
grand  Jury.  That  this  objection  ia  not  well 
taken,  see  State  v.  Berger  (Iowa)  90  X.  W. 
621;  State  v.  Farrington,  80  Iowa,  6T3,  57  N. 
W.  606. 

It  is  further  said  that  the  admission  of  the 
evidence  was  a  violation  of  the  appellant's 
constitutional  rights,  but,  as  connael  do  not 
In  any  manner  specify  or  point  out  what  par- 
ticular constitutional  right  or  guaranty  ha» 
been  disregarded,  we  find  it  unnecessary  to 
consider  the  question. 

We  find  no  error  in  the  instructions. 

The  Judgment  of  the  district  court  ia  af- 
firmed. 


FREEMAN  t.  STROBEHN. 

(Supreme  Ck>urt  of  Iowa.     Jan.  14,  1901.) 

MALICIOUS  DESTRUCTION  OF  CHECK— RECOV- 
ERY OF  TREBLE  DAMAGES. 

1.  Plaintiff  sued  under  Code,  {  4822,  provid- 
ing that  if  any  person  shall  destroy  or  se<7et« 
any  valuable  papors  of  aDi>t'  "X  he  shall  b^ 
punished  and  be  liable  to  the  party  injured  in  a 
sum  equal  to  three  times  the  valae  of  tlie  prop- 
erty so  destroyed  or  injured,  to  recover  trom 
defendant  for  maliciously  destroying  a  cbfct 
drawn  in  his  favor  by  defendant,  who  8«'iT»jJ 
it  from  the  hands  of  plaintifTs  agent.  Bti^ 
that  he  was  entitled  to  recover  only  nomiiial 
damages,  and  not  three  times  the  amount  spe<~- 
ified  in  the  check,  where  it  was  not  shown  thst 
he  suffered  any  substantial  damage,  or  that 
the  liability  of  defendant  for  the  debt  evidencvJ 
by  the  instrument  was  in  any  way  affected. 

Appeal  from  District  Court,  Grundy  Coun- 
ty; A.  S.  Blair,  Judge. 

Action  under  Code,  §  4822,  to  recover  three 
times  the  value  of  a  certain  cbeA  for  $*'i 
and  a  c«:taln  contract  to  convey  real  estatf 
for  the  consideration  of  fl5,400,  which  it  is 
alleged  were  the  property  of  plaintiff  a^i 
were  willfully  and  maliciously  destroyed  by 
defendant.  "The  court  directed  a  verdict  for 
plahttifF  for  $1  as  damages,  and  the  plaintiff 
appeals.    Affirmed. 

E.  M.  Humphrey,  for  appellant.  Boles  k 
Boies  and  M.  J.  Wade,  for  appellee. 


McOLAIN,  J.  The  facts,  as  to  whldi  there 
is  no  substantial  controversy  in  tbe  record, 
are  that  plaintiff  and  defendant  entered  int.' 
a  written  contract  for  the  conveyance  of  s 
certain  tract  of  land  by  plaintiff  to  defendsn: 
for  the  consideration  of  $15,400,  of  which  the 
amount  of  $400  was  to  be  paid  in  cash  in 
the  execution  of  the  contract,  and  the  balanci- 
In  secured  notes  on  the  delivery  of  the  derd 
and  abstract  showing  good  title.  In  connec- 
tion with  the  execution  of  tills  contract  tbr» 
defendant  drew  a  check  for  $400  In  favi.^ 
of  plaintiff,  which  he  delivered  to  plaintiff. 
or  to  plaintiff's  agents  in  his  presence.  A 
few  days  afterward,  defendant  found  one  of 
the  agents  of  plaintiff  in  the  bank  on  wMch 
the  check  was  drawn,  about  to  deliver  it  t.> 
the  bank  and  receive  credit  thereaa,  and  <.■:- 
Jected  to  the  proceedings,^  and.  after  a  few 
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'words  In  conversation,  Indicating  his  belief 
tliat  the  contract  was  for  some  reason  in- 
valid or  fraudulent,  seized  from  the  hand  of 
plaintiff's  agent  the  check  and  contract,  and 
destroyed  them  by  tearing  them  up.  Plaintiff 
brought  tills  acUou  to  recover  the  sum  of 
$46,200,  being  tliree  times  the  aggregate  of 
the  amounts  specified  in  the  checli  and  the 
contract;  basing  his  right  of  action  upon  a 
provision  of  the  Code  vrlilch  reads  as  follows: 
"Sec  4822.  If  any  person  maliciously  injure, 
deface  or  destroy  any  building  or  fixture  at- 
tached thereto,  or  wilfully  and  maliciously 
destroy,  injure  or  secrete  any  goods,'  chattels 
or  valuable  papers  of  another,  he  shall  be 
imprisoned  in  the  county  Jail  not  more  than 
one  year  or  be  fined  not  exceeding  $500,  and 
be  liable  to  the  party  injured  in  a  sum  equal 
to  three  times  the  value  of  the  property  so 
destroyed  or  Injured."  In  argument,  how- 
ever, counsel  for  appellant  claims  only  that 
plaintiff  was  entitled  to  recover  the  sum  of 
$1,200,  that  is,  three  times  the  amount  sped- 
£led  in  the  check. 

It  Is  not  necessary  to  cite  authorities  in 
sinpi>ort  of  the  proposition  that  the  statutory 
provision,  being  penal  in  its  nature,  must  be 
strictly  construed,  not  only  as  to  the  criminal 
pimislunent  pro'vlded  for,  but  also  as  to  treble 
damages.    And  we  must  inquire,  therefore, 
particularly,  not  only  as  to  whether  the  act 
was    willful  and  malicious,  but  also  as  to 
whether  the  plaintiff  suffered  any  substantial 
damage;   for  we  cortaiuly  would  be  Justified 
In  assuming  that  damages  which  are  fictitious 
or  remote,  or  not  substantial  as  to  the  plain- 
tiff, could  not  be  made  a  ba^s  for  the  recov- 
ery of  the  penalty  provided  for  In  this  stat- 
ute.    It  appears  that,  after  the  execution  of 
this  contract  and  delivery  of  the  check,  de- 
fendant made  some  inquiry  as  to  the  condi- 
tion of  the  title  to  the  property,  and  reached 
the  conclusion,  which  was  probably  enthrely 
erroneous,  that  plaintiff  would  be  unable  to 
make  good  title,  and  therefore  could  not  per- 
form  his  contract    It  furthw  appears  tliat 
even  after  the  destruction  of  the  instruments 
the  defendant  professed  to  be  ready  to  carry 
out  his  agreement  if  plaintiff  could  make  a 
good  title,  but,  for  some  reason  not  appear- 
ing in  the  record,  the  negotiations  were  finally 
abandoned,  and  plaintiff  sold  the  land  to  an- 
other person.    Now,  It  seems  to  us  that  as  the 
check  at  the  time  of  its  destruction  Imported 
simply  a  money  liability  on  the  part  of  the 
defendant,  which  liability,  if  It  existed,  could 
be  enforced  notwithstanding  the  destruction 
of  the  check,  then  it  cannot  be  said,  within 
the  laaguage  of  the  statute,  giving  it  a  strict 
construction  as  above  suggested,   that  $400 
was  the  value  of  the  piece  of  paper  so  de- 
stroyed.   We  are  well  aware  that  under  some 
circumstances  one  who  converts  or  destroys 
an  Instrument  representing  money  Is  prima 
facie  liable  in  an  action  of  conversion  for  the 
face  value  of  the  instrument  so  converted  or 


destroyed.  Mercer  t.  Jones,  8  Camp.  477; 
McLeod  V.  McGhie,  2  Mann  &  G.  326;  Alsa- 
ger  V.  Close,  10  M.  &  W.  576;  Stearns  v. 
Houghton,  38  Vt  583;  Survey  v.  Wells,  5  Cal. 
125.  But  it  will  be  found  that  these  and  like 
cases  in  which  the  proposition  is  announced 
are  those  where  there  has  been  the  conversion 
or  destruction  of  an  instrument  importing  lia- 
bility on  the  part  of  another  person  than  the 
one  destroying  it,  so  that  some  substantial 
pecuniary  Injury  has  been  inflicted  on  the 
owner,  or  the  like.  The  limitations  of  the 
rule  are  apparent  in  some  of  the  more  recent 
cases  In  which  it  is  announced.  Thus,  in 
Boyer  v.  Fenn  (City  Ot  N.  Y.)  43  N.  T.  Supp. 
506,  it  was  held  that  the  defendant,  who 
wrongfully  negotiated  plaintiff's  note,  which 
was  valid,  was  liable  for  the  face  value  of 
the  note  thus  converted,  although  it  had  not 
yet  matured  at  the  time  suit  was  brought 
In  King  v.  Ham,  6  Allen,  20S,  it  was  held 
that  one  who  wrongfully  appropriated  and  re- 
tained a  promissory  note,  belonging  to  another, 
until  after  the  maker  of  the  note  was  insol- 
vent, was  liable  for  the  face  value  of  the 
note,  with  Interest  In  O'Donoghue  v.  Corby, 
22  Mo.  393,  it  was  held  that  the  measure  of 
damages  in  trover  for  the  wrongful  conver- 
sion of  a  paper  evidencing  a  debt  was  prima 
facie  the  amount  the  paper  called  for,- sub- 
ject to  reduction  by  showing  payment,  (tf 
that  the  amount  was  not  justly  due,  or  by 
other  evidence  that  the  value  was  less  than 
It  purported  to  be.  It  Is  evident  that  these 
cases  do  not  sustain  the  right  of  the  plaintiff 
to  recover  in  this  case  three  times  the  face 
value  of  the  check,  even  if  we  should  con- 
cede that  the  cheek  was  a  valid  obligation  of 
defendant  to  pay  the  sum  of  $400  to  the 
plaintiff. 

It  is  contended  by  counsel,  that.  If  $400 
had  been  paid  in  cash  by  defendant  to  plain- 
tiff when  the  contract  was  made,  defendant 
could  not  have  recovered  it  back  after  refus- 
ing to  carry  out  his  contract,  even  though 
no  forfeiture  were  provided  for  In  the  con- 
tract, and  the  case  of  Do'wney  v.  Rlggs,  102 
Iowa,  88,  70  N.  W.  1091,  is  relied  upon.  But 
that  case  is  bottomed  on  the  proposition  that 
one  who  has  broken  his  contract  cannot  have 
relief  as  to  anything  done  by  him  in  partial 
performance.  The  defendant  in  this  case  is 
not  asking  any  relief;  it  is  the  plaintiff  who 
is  in  the  situation  of  contending  that,  although 
the  contract  has  been  wholly  abandoned,  he 
has  a  cause  of  action  against  the  defendant 
for  $400;  that  Is,  that  the  check  for  $400, 
which  was  simply  a  chose  in  action,  was  an 
enforceable  Instrument.  But  even  if  it  was 
an  enforceable  Instrument,  its  existence  was 
not  essential  to  plaintiffs  cause  of  action 
against  defendant,  and,  in  the  absence  of  any 
evidence  of  actual  damage,  we  think  the  court 
rightly  directed  a  verdict  for  plaintiff  for  only 
nominal  damages. 

Affirmed. 
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RAND   LUMBER   CO.   et  al.   y.   CITY   OF 
BURLINGTON  et  al. 

(Supreme  Court  of  Iowa.     Jan.  18,  1904.) 

MUNICIPAL  CORPORATIONS— CONSTRUCTION  OF 
SEWERS— ABATBMBNT  OF  NUISANCE- 
DEFENSES  TO  WRIt— BVIDBNCE. 

1.  The  legislative  authority  under  which  a 
cit7  constructs  sewers  does  not  prescribe  the 
system  to  be  adopted  nor  the  manner  in  which 
the  work  shall  be  performed,  and  hence,  not- 
withstauding  the  work  may  have  been  done 
by  or  under  the  direction  of  skilled  engineers, 
if  the  matters  complained  of  are  not  shown  to 
be  the  natural  or  necessary  result  of  the  proper 
exercise  of  such  power  or  authurity,  it  does 
not  relieve  the  city  from  liability  to  a  peremp- 
tory writ  for  the  abatement  of  a  nuisance 
created  by  their  construction. 

2.  It  is  no  objection  to  a  peremptory  writ 
ordering  the  abatement  of  a  nuisance  created 
by  the  construction  of  sewers  whose  main  art- 
ery is  a  creek  running  through  the  city  into  the 
river,  that  the  creek,  at  the  place  complained 
of,  runs  on  private  property,  there  being  noth- 
ing to  show  objection  on.  the  part  of  any  of 
the  property  owners  to  be  affected  by  the  writ. 

3.  An  objection,  in  a  proceeding  against  a 
city  to  compel  the  abatement  of  a  nuisance, 
that  plaintiffs  themselves  contributed  thereto, 
and  hence  could  not  obtain  relief,  cannot  pre- 
vail where  the  testimony  tends  only  in  a  remote 
degree  to  connect  no  more  than  two  of  the  six 
plaintiffs  with  the  alleged  contribution. 

Appeal  from  District  Court,  Des  Moines 
County;   W.  S.  Wlthrow,  Judge. 

Action  in  equity  for  the  abatement  of  an 
alleged  nuisance.  Decree  as  prayed,  and 
defendants  appeal.    AflBrmed. 

George  S.  Tracy,  Paul  Guelich,  and  Seer- 
ley  &  Clark,  for  appellants.  Huston,  Hols- 
teen  &  Yaley,  for  appellees. 

WEjAVER,  J.  Tlie  petition  states  a  case 
substantially  as  follows:  The  city  of  Bur- 
lington is  situated  upon  the  western  shore 
of  the  Mississippi  river,  and  the  principal 
surface  drainage  of  the  municipal  territory 
is  through  a  small  stream  known  as  "Hawk- 
eye  Creek,"  emptying  into  the  river  east- 
ward of  the  city.  Under  authority  of  an  act 
of  the  Legislature  the  city  council  on  Feb- 
ruary 28,  1857,  ordered  the  relocation  of  said 
stream  from  the  river  to  Front  street,  and 
ordered  that  a  new  channel  be  opened  oc- 
cordingly  for  that  distance.  On  August  1, 
1850.  the  city  council  by  another  ordinance 
ordered  the  relocation  of  said  stream  for  the 
ontlre  distance  from  the  river  to  the  west 
boundary  of  the  city,  and  ordered  that  a 
channel  or  bed  for  said  stream  be  immedi- 
ately opened  in  accordance  with  the  survey 
mentioned  in  said  ordinance.  On  February 
25,  1867,  another  ordinance  was  adopted, 
locating  the  bed  of  said  creek  between 
Eighth  street  and  the  rivei:,  prescribing  its 
width  and  direction  from  point  to  point 
along  its  course.  On  .Tnnuary  15,  1872,  an 
ordinance  was  passed  prohibiting  the  ob- 
struction of  said  stream  "either  in  the  nat- 
ural bed  or  channel   where  the  water  now 

IT  1.  See  Nuisance,  vol.  37,  Cent.  Dig.  i  1G8. 


flows  or  the  bed  or  channel  as  now  or  here- 
after located."  The  same  ordinance  grantni 
the  Chicago,  Burlington  &  Quincy  Railroad 
Company  the  right  to  lay  its  track  npon 
"beams,  timbers,  and  superstructures"  rest- 
ing on  the  walls  inclosing  said  stream  e^-: 
of  Main  street  and  above  Locust  street;  the 
railroad  company  being  required  ttaereaft*? 
to  keep  said  walls  in  repair,  and  provldic.; 
that  the  privilege  thus  given  shall  not  tie 
held  to  "deprive  said  city  of  its  power  or 
control  over  Hawkeye  creek  and  its  bed.  <t 
to  prevent  the  relocation  of  any  part  th«\- 
of  as  may  to  the  city  at  any  time  seen: 
proper."  On  August  2,  1880,  another  ordi- 
nance was  passed  abandoning  the  locatioi; 
of  the  creek  as  it  then  existed  from  Fif'h 
street  to  the  river,  and  ordering  the  wati-n 
thereof  turned  through  sewers  constructe.! 
in  Valley  street.  On  June  9,  1880.  the  citj 
sold  and  agreed  to  convey  to  the  aforesaiil 
railroad  company  "all  lands  vacated  by  tbt* 
relocation  of  Hawkeye  creek  hereinafter 
provided  for,  wherever  the  same  mn-« 
through  or  into  the  property"  of  said  com- 
pany; and  further  agreed  to  turn  Its  str.>um 
from  its  then  location  below  Fifth  stn^-t 
Into  the  Valley  street  sewers,  aa  was  after- 
ward done  by  the  ordinance  last  above  men- 
tioned. During  the  period  of  years  cov- 
ered by  these  various  enactments  the  city 
has  inclosed  and  covered  the  course  of 
Hawkeye  creek  as  finally  located  from  th^ 
river  a  distance  of  three-fourths  of  a  mile  ti 
Jefferson  street,  with  stone  arches  corere.! 
with  earth.  From  Jefferson  street  north  to 
Washington  street,  a  distance  of  300  fe^t. 
the  channel  has  been  left  open  and  uncover- 
ed. For  an  additional  distance  of  abont  f*»> 
feet  above  Washington  street  the  channel  is 
again  inclosed  by  a  stone  arch,  although  the 
city  denies  that  this  last  section  was  con- 
structed by  It  or  Its  authority  except  so 
much  thereof  as  is  within  the  limits  of 
streets  crossing  the  course  of  the  str(>am. 
The  inclosed  channel  below  Jefferson  stn-ct 
is  confe<!RedIy  made  use  of  as  the  main  sf-n- 
er  of  the  city,  receiving  the  sewage  from 
numerous  laterals.  It  is  also  conceded  tluit 
one  or  more  sewers  have  been  constructed 
under  the  authority  of  the  city  discharging; 
into  Hawkeye  creek  above  Jefferson  strfct. 
Plaintiffs  own  and  occupy  the  property  abut- 
ting on  the  creek  at  the  open  space  betwet»n 
Jefferson  and  W'ashlngton  streets,  and  make 
use  of  said  premises  In  the  prosecution  of 
various  Industries  employing  a  large  number 
of  laborers.  The  atmosphere  about  plain- 
tiffs' premises  is  tainted  not  only  by  the 
stench  from  the  sewage  coming  from  np  the 
channel,  but  by  the  gases  accumulating  in 
the  main  sewer  below  and  escaping  from  the 
exposed  open  entrance  of  said  sewer  at  Jef- 
ferson street.  All  these  allegations  are  ei- 
ther admitted  or  are  fairly  established  by 
the  evidence.  It  further  appears  that  plain- 
tiffs have  made  complaint  to  the  city  council 
of  these  conditions,  and  that  the  conncll  ha< 
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on  numerous  occasions  bad  under  considera- 
tion the  matter  of  Inclosing  the  open  stream 
Df  sewer  between  Jefferson  and  Washington 
streets.  Resolutions  were  repeatedly  adopt- 
ed declaring  the  sewer  a  "public  necessity"; 
igaln,  Betting  apart  a  fund  of  |6,000  for  the 
tvork;  again,  declaring  the  necessity  of  the 
iewer,  but  postponing  the  work  until  the 
'ollowing  year;  stlU  again  ordering  the 
Aork,  and  directing  the  city  engineer  to  ad- 
vertise for  proposals  or  bids  from  contract- 
)rs.  But  for  some  reason— evidently  from 
h^  feeling  that  the  expense  was  greater 
ban  was  thought  advisable  to  incur  at  that 
Ime— the  matter  seems  to  have  been  Indefl- 
litely  postponed.  The  relief  asked  by  the 
ilaintiffs  and  granted  by  the  trial  court  is 
hat  the  city  by  its  council  and  proper  offl- 
•ors  proceed  to  abate  the  nuisance  created 
>.v  the  conditions  above  described,  and,  bar- 
ug  performed  said  duty,  to  rejwrt  Its  action 

0  the  court  for  such  further  order  as  shall 
)e  found  equitable  In  the  premises.  There 
s  no  contention  that  the  nuisance  complaln- 
4  of  did  not  exist,  but  defendants,  In  an- 
:wor  and  argument,  deny  that  Its  existence 
s  chargeable  to  the  city  or  its  officers. 

1.  Counsel  for  appellants  first  contend 
hat,  the  sewer  from  the  river  to  Jefferson 
treet  having  been  built  by  legislative  au- 
bority,  and  having  been  built  In  the  best 
lanner  possible,  and  under  the  direction  of 
ompetcnt  engineers,  the  courts  will  not  la- 
ue  a  peremptory  writ  for  the  abatement  of 
he  nuisance,  but  will  leave  the  Injured  par^ 
ies  to  their  action  at  law  for  damages. 
Lssumlng  the  correctness  of  the  general 
rlnciple  here  announced,  we  think  it  can- 
ot  serve  to  relieve  the  appellants  from  11a- 
ility  In  this  proceeding.  The  legislative  au- 
liorlty  under  which  a  city  constructs  sew- 
rs  does  not  prescribe  the  system'  to  be 
dopted,  nor  the  manner  In  which  the  work 
ball  be  pertormeA.  It  leaves  much  to  the 
iscretlon  of  the  city  government,  but,  as 

1  all  other  cases  where  discretion  is  con- 
orrcd  upon  an  officer  or  person.  It  must  be 
xerciscd  with  due  regard  to  the  p?rsonal 
nd  property  rights  of  others.  The  very 
ui-pose  of  a  sewer  Is  to  remove,  not  to  Cre- 
te, the  conditions  from  which  such  nul- 
incea  arise.  It  Is  designed  to  gather,  receive, 
ud  carry  away  to  a  safe  distance  the  foul 
mterlals,  which,  left  to  fester  and  decay  in 
le  city,  Imperil  the  lives  and  comfort  of 
:8  people;  and  a  system  which  fails  in  this 
unction,  and  operates  to  discharge  its  polson- 
us  gases  in  a  thickly  populated  district  of 
le  city,  can  scarcely  claim  legal  absolution 
y  testimony  that  the  work  was  done  by  or 
nder  the  direction  of  skilled  engineers.  It 
nn  further  be  said  In  this  respect  that  the 
jstimony  does  not  go  to  the  extent  claimed 
3r  it.  The  city  engineer  is  the  only  skilled 
'itness,  and  while  he  testifies  that  the  sewer, 
)  far  as  built,  was  constructed  by  or  under 
lie  direction  of  one  of  hla  predecessors  in 
int  office,  he  nowhere  undertakes  to  say, 


as  do  counsel,  that  the  work  was  done  "in 
the  best  manner  possible." 

The  evidence  shows  that  this  large  cen- 
tral sewer,  beginning  at  the  river,  is  candled 
up  to  Jefferson  street,  where  there  is  an  open 
end  into  which  the  flow  from  the  uncovered 
section  of  the  creek  discharges.  The  foul 
gases  collected  In  the  large  covered  sewer 
naturally  tend  to  escape  at  the  upper  exit,  a 
tendency  which  Is  largely  accelerated  when- 
ever the  wind  is  from  the  east  against  the 
sewer's  mouth  at  the  river  bank.  In  other 
words.  Instead  of  tending  to  remove  to  a 
distance  these  unsanitary  influences,  the 
structure  as  left  by  the  city  serves  rather  to 
collect  and  discharge  them  into  the  open 
air  in  the  midst  of  the  dty,  to  the  manifest 
detriment  of  the  public,  for  whose  benefit 
the  system  Is  supposed  to  be  Intended.  Tak- 
ing It  for  granted  that  the  sewer,  as  far  as 
built.  Is  a  perfect  piece  of  masonry,  and 
that,  when  incorporated  with  the  proposed 
completed  system,  It  will  answer  Its  Intended 
purpose  in  every  respect,  It  does  not  follow 
that  the  unfinished  section  of  a  comprehen- 
sive plan  may  not  be  very  Imperfect  In  op- 
eration. The  matters  of  which  plaintiffs 
complain  are  not  shown  to  be  the  natural  or 
necessary  result  of  the  proper  exercise  of 
the  power  or  authority  given  the  city  to  con- 
struct sewers.  Suppose,  for  Instance,  the 
city's  engineer,  to  whom  was  given  the  duty 
of  preparing  a  plan,  had  convinced  himself 
and  the  council  that  an  open  sewer  would 
best  serve  the  city's  purpose;  or  suppose  that 
the  plan  adopted  had  contemplated  no  cen- 
tral main,  and  each  street  had  been  sewered 
into  the  open  creek,  leaving  the  sewage  to 
find  Its  way  to  the  river  by  aid  of  occasional 
freshets  sweeping  down  the  valley— would  It 
be  any  answer  to  an  action  to  abate  the 
hideous  nuisance  thus  resulting  to  say  that 
the  city  is  given  express  power  by  the  stat- 
ute to  construct  sewers,  or  to  say  that  the 
council  acted  in  good  faith  upon  the  advice 
of  skilled  engineers,  or  that  the  work  was 
performed  by  competent  workmen?  The  de- 
cision in  Miller  v.  Webster  City,  94  Iowa, 
164,  62  N.  W.  648,  is  not  in  point  The  plain- 
tiff there  sought  to  enjoin  the  maintenance 
of  a  market  place  as  such,  not  because  It 
was  improperly  constructed  or  kept,  but  be- 
cause, as  he  Insisted,  such  a  place.  In  the 
very  nature  of  things,  tended  to  injure  the 
use  and  value  of  his  residence  property  on 
the  opposite  side  of  the  street.  Answeriup 
that  claim,  we  there  said:  "A  market  place 
is  expressly  authorized  by  statute  and  by 
ordinance.  •  •  •  Being  so  authorized, 
they  are  not  public  nuisances."  There  Is  no 
parallel  between  that  case  and  the  one  at 
bar.  The  appellees  are  not  denying  the  pow- 
er of  the  city  to  construct  a  sewer  in  Hawk- 
eye  creek.  They  concede  the  poTver.  They 
are  not  asking  the  abatement  of  the  sewer, 
nor  to  compel  Its  destruction  or  removal. 
Their  demand  goes  no  farther  than  that  the 
sewer  shall  be  so  maintained  and  the  sew- 
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age  80  cared  for  that  It  shall  not  create  a 
nuisance.  As  we  have  already  said,  there  la 
nothing  in  the  record  -which  warrants  the 
conclusion  that  such  nuisance  Is  the  natural 
or  necessary  result  of  the  reasonable  exer- 
cise of  the  city's  admitted  power  to  con- 
struct sewers.  On  the  other  hand,  the  tes- 
timony, considered  In  the  light  of  common 
observation  and  experience,  would  seem  to 
show  there  can  be  no  doubt  of  the  entire  ef- 
ficiency of  the  main  sewer  whenever  the 
plan  of  which  the  present  structure  is  a  part 
shall  have  been  carried  out. 

The  principle  which  we  here  apply  has 
been  recently  recognized  by  this  court  in 
Toung  V.  Rothrock  (Iowa)  96  N.  W.  1107, 
where  we  said:  "Specific  legislative  authori- 
ty to  do  an  act  will  generally  save  the  perpe- 
trator from  the  charge  of  nuisance.  •  •  • 
But  when  tlie  legislative  authority  is  relied 
upon  it  must  be  broad  enough  to  cover  the 
very  act  complained  of.  If  there  be  two 
methods  of  doing  the  authorized  act,  one  of 
which  will  accomplish  the  result  without  cre- 
ating a  nuisance,  and  another  which  may 
injure  persons  or  property,  the  former  meth- 
od must  be  pursued,  and  not  the  latter." 
See,  also,  as  bearing  upon  this  point.  Pine 
City  v.  Munich,  42  Minn.  342,  44  N.  W.  197, 
6  L.  R.  A.  763;  Morton  v.  Mayor,  140  N.  Y. 
207,  35  N.  B.  490,  22  L.  R.  A.  241;  Churchill 
V.  B.  W.  Co.,  94  Iowa,  89,  62  N.  W.  646. 

Nor  do  we  think  it  any  answer  to  the 
plaintiff's  demand  to  say  that  the  covering 
of  the  open  channel  between  Jefferson  and 
Washington  streets  will  only  serve  to  carry 
the  discharge  of  gases  further  up  the  creek, 
and  create  a  nuisance  in  another  place. 
There  is  no  proof  that  the  "back  draft" 
through  the  main  is  a  necessary  incident  to 
a  properly  constructed  sewer.  Moreover,  the 
record  seems  to  indicate  that  an  extension  of 
the  covered  sewer  a  short  distance  will  re- 
move the  open  end  to  a  location  where,  for 
the  present  at  least,  it  is  not  likely  to  be  a 
source  of  annoyance  to  any  one.  At  any 
rate,  we  think  we  should  not  go  far  Into  the 
field  of  conjecture  to  find  a  reason  for  re- 
lieving the  city  from  the  performance  of  a 
clear  duty.  "Sufficient  unto  the  day  is  the 
evil  thereof." 

2.  It  is  next  urged  against  the  conclusion 
of  the  trial  court  that  the  Hawkeye  creek  at 
the  place  Indicated  runs  on  private  property, 
and  the  court  will  not  by  its  writ  command 
appellants  to  connuit  a  trespass.  Subject  to 
whatever  rights  the  city  may  have  to  control 
or  make  use  of  the  creek,  most  of  the  land 
over  which  it  runs  between  Jefferson  and 
Washington  streets  belongs  to  the  plaintiffs, 
who  are  not  objecting,  but  earnestly  inviting 
the  city  to  enter  and  do  this  work.  The 
land,  other  than  that  of  plaintiffs,  to  be  af- 
fected by  the  proposed  work,  is  railroad 
right  of  way.  If  it  may  not  be  safely  pre- 
sumed that  the  railroad  company  will  gladly 
consent  to  have  this  nuisance  removed,  there 
Hre  methods  not  unknown  to  the  law  by 


which  such  objection  ma 
Netzer  v.  Crookston  (Ik 
When  we  note  In  the  r 
earliest  inception  of  a  si 
has  been  considered  the 
the  city  has  at  all  time 
to  Its  control;  that  it  ha 
for  and  voted  to  do  this 
the  slightest  objection,  i 
any  property  owner  In  tl 
room  for  grave  suspicioi 
not  in  fact  greatly  disti 
pect  of  being  held  to  am 
a  trespass  thus  commit 
membered,  also,  that  th( 
from  orders  no  specific  n 
ment  of  the  nuisance, 
even  commanded  to  in 
open  channel,  but  are  c 
methods  as,  in  their  J 
necessary,  and  proper  ir 
nuisance,  and  to  appear 
report  what,  if  anything 
the  matter,  and  receive 
as  the  court  may  then 
wlien  the  city  and  Its 
good  faith  to  obey  this 
find  any  objecting  lando 
over  Hawkeye  creek  ant 
turbance  of  present  con 
deemed  good  cause  for 
ther  effort,  can  be  repor 
its  sufficiency  then  passe 

3.  It  is  lastly  argued 
selves  contributed  to  th« 
ed  of,  and  therefore  c 
We  think  there  is  no  evl 
conclusion  can  be  fairly 
ness  testifies  that  there 
the  open  sewer  on  the 
the  plaintiffs,  and  "the 
other  in  that  vicinity,  1 
that  either  has  been  i 
same  witness  testifies  tl 
thrown  in  near  the  8am( 
state  by  whom.  No  w 
given  tending  even  In  tl 
connect  more  than  two 
with  this  alleged  conti 
sance.    The  objection  e» 

The  decree  rendered  1 
right,  and  it  is  affirmed. 


8TONER  T.  ZAC 
(Supreme  Court  of  Ion 

BANKS— COLLECTION&-NE 

LADING  —  MEANING 

AMONO  CARRIBR! 

1.  Plaintiff  sold  a  car 
taking  a  bill  of  iading  m 
[plaintiff]  notify  J.,"  and 
baukers,  to  make  a  dral 
forward  it  with  the  bill 
tion.  Held,  in  an  action 
vegetables — they  having 
draft  and  bill  of  lading 
reason  of  defendants'  de 
wag  not  harmless,  becai 
indorsed  the  i>ill  ot  ladin 
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of  the  draft  and  prpsontation  of  the  bill  of 
lading,  woald  be  entitled  to  receiye  the  ship- 
ment without  Buch  indorsement. 

2.  Eividence  is  admissible  to  show  that  the 
word  "notify,"  in  a  bill  of  lading  made  to 
"Consignee  S.,  notify  J.,"  is  understood  and 
recognized  among  carriers,  and  by  the  carrier 
having  possession  of  the  shipment  in  question, 
as  indicating  that  the  party  thus  to  be  notified 
is  entitled  to  receiye  the  shipment  on  presenta- 
tion of  the  bill  of  lading,  though  not  indorsed 
by  the  consignee,  accompanied  by  the  draft  to 
which  it  is  attached. 

3.  One  who  emplo^-s  bankers  to  make  a  draft 
for  the  price  of  a  shipment,  and  forward  it  with 
the  bill  of  lading  for  collection,  having  given 
the  correct  data,  and  not  having  with  him  his 
spectacles,  without  which  he  cannot  read,  is  not 
negligent  in  signing  the  draft  without  having 
it  read. 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  A.  K.  Dewey,  Judge. 

Action  at  law  for  the  recovery  of  damages. 
Facts  stated  in  the  opinion.  Judgment  for 
the  defendants  upon  a  directed  verdict,  and 
plaintiff  appeals.     Keversed. 

G.  M.  Tripp,  for  appellant  01  0.  Nonrse, 
for  appellees. 

WEAVER,  J.  The  plaintiff  alleges  that 
on  October  15,  1899,  at  Prairie  City,  Iowa,  he 
sold  a  car  load  of  onions  to  W.  H.  Judy  & 
Co.  for  the  agreed  price  of  $350,  and,  in  pur- 
suance of  such  sale,  made  the  shipment  by 
railroad  to  bis  ow-n  order  at  Bloomington, 
111.,  receiving  from  the  railroad  company  a 
bill  of  lading  accordingly;  that  upon  tbe 
same  day  be  took  said  bill  of  lading  to  the 
defendants,  who  were  doing  a  banking  busi- 
ness In  Prairie  City,  and  requested  them,  by 
their  cashier,  to  make  a  draft  on  W.  H.  Judy 
&  Co.  for  $350,  and  forward  tbe  same  at 
once  with  the  bill  of  lading  for  collection 
from  said  W.  H.  Judy  &  Co.,  at  Bloomington. 
He  alleges  that  in  pursuance  of  such  request 
the  cashier,  having  prepared  a  draft  which 
was  signed  by  plaintiff,  received  the  same 
with  the  bill  of  lading,  and  undertook  to 
make  the  collection  tta  directed.  He  further 
alleges  that  defendants  and  their  said  cashier 
failed  and  neglected  to  forward  said  draft 
and  bill  of  lading  aa  agreed,  and  that  by  rea- 
son thereof  W.  H.  Judy  &  Co.  could  not  and 
did  not  obtain  possession  of  the  shipment, 
thereby  causing  a  delay  in  the  delivery,  dur- 
ing which  the  onions  were  spoiled  and  ren- 
dered valueless.  The  defendants  deny  the 
allegations  of  the  petition,  and  allege  that  the 
delay,  if  any,  in  tbe  presentation  of  the  draft 
and  bill  of  lading,  was  the  fault  of  plaintiff. 
At  the  close  of  the  evidence  offered  by  both 
plaintiff  and  defendants,  the  court  sustained 
a  motion  to  direct  a  verdict  in  favor  of  the 
latter. 

Without  going  Into  an  extended  recital  of 
tbe  evidence,  it  may  be  said  that  the  tes- 
timony of  the  plaintiff  and  his  witnesses 
tends  to  show  that  he  directed  the  defend- 
ants to  send  the  draft  and  bill  of  lading  for 
collection  to  Bloomington,  and  to  notify  W. 
H.  Judy  &  Oo.  thereof  at  Peoria,  111.;  that 


the  onions  were  in  fact  consigned  to  said 
plaintiff  at  Bloomington,  where  they  arrived 
on  October  7,  1899;  that  soon  after  their  ar- 
rival at  said  destination  they  were  examined 
by  a  member  of  the  firm  W.  H.  Judy  &  Co., 
and  found  to  be  in  good  condition  and  rea- 
sonably worth  the  purchase  price;  that,  on 
applying  at  the  First  National  Bank  at 
Bloomington,  be  found  the  draft  drawn  by 
plaintiff  through  defendants  upon  his  Arm, 
but  said  draft  was  not  accompanied  by  the 
bill  of  lading,  and  without  It  said  purchas- 
es could  not  obtain  a  delivery  of  the  ship- 
ment by  the  carrier;  and  that,  after  waiting 
a  day  or  two,  W.  H.  Judy  &  Co.  telegraphed 
plaintiff  to  wire  the  railroad  company  to 
turn  over  the  onions  to  them  and  make 
draft  there.  On  receipt  of  this  telegram, 
plaintiff's  son,  without  authority,  telegraphed 
to  the  agent  of  the  railroad  company  at 
Bloomington  to  turn  tbe  onions  over  to  the 
purchasers  on  payment  by  them  of  $350,  to 
which  direction  the  agent  telegraphed  a  re- 
ply that  he  was  not  allowed  to  make  collec- 
tion on  goods  shipped  over  their  railroad, 
and  could  "only  deliver  on  presentation  of 
hill  of  lading."  Meanwhile  the  draft  was 
returned.  It  appears  that,  as  originally 
drawn,  the  draft  was  addressed  to  W.  H. 
Judy  &  Co.,  at  Peoria,  III.,  Instead  of  Bloom- 
ington, and,  on  Its  return  to  defendants, 
their  cashier,  having  learned  of  the  confusion 
which  had  arisen,  erased  the  name  "Peoria,"' 
and  inserted  the  name  "Bloomington,"  and 
forwarded  It  again  on  or  about  October  11, 
1899,  and,  not  being  paid,  it  was  finally  re- 
turned some  days  later.  It  is  further  shown 
without  dispute  that,  while  thus  kept  in  tbe 
railway  car  after  their  arrival  in  Blooming- 
ton, the  onions  sprouted  and  became  worth- 
less. As  bearing  upon  the  question  where 
the  draft  was  ordered  sent  for  collection, 
plaintiff  swears  that  he  told  the  defendants' 
ca.sliier  to  send  it  to  Bloomington,  and  relied 
upon  him  to  draw  it  as  directed,  as  he  him- 
self did  not  have  bis  spectacles,  and  could 
not  see  to  read  the  instrument.  It  Is  con- 
ceded that  tbe  cashier  did  draw  the  paper, 
and  plaintiff  signed  It,  after  which  the  cash- 
ier took  it  for  the  purpose  of  sending  It  for 
collection.  The  cashier,  on  the  other  hand, 
states  that  tbe  draft  was  directed  precisely 
as  tbe  plaintiff  ordered. 

1.  Assuming  the  truth  of  plaintiff's  testi- 
mony, and  giving  It  the  most  favorable  in- 
terpretation of  which  it  Is  fairly  susceptible 
In  his  behalf,  we  think  a  verdict  in  his  favor 
would  have  to  be  sustained;  and.  if  this  bo 
true,  it  follows  that  the  issue  should  have 
been  submitted  to  the  Jury.  It  is  true  that 
the  testimony  upon  part  of  the  defendants 
tends  to  establish  their  claim  that  plaintiff 
did  not  direct  the  draft  and  bill  of  lading 
sent  to  Bloomington,  but  to  Peoria;  that  said 
direction  was  obeyed;  and  that  the  mistake 
leading  to  the  delay  was  on  part  of  plaintiff, 
in  directing  the  course  of  tbe  draft;  but  all 
this,  at  most,  served  only  to  raise  an  issue 
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of  fact,  to  be  settled  by  tlie  verdict  of  the 
Jury.  It  Is  not  urged  that  if  plaintiff  bad 
proved  the  alleged  negligence  on  part  of  de- 
fendants, and  conseqnent  loss  or  injury  to 
himself,  he  was  not  entitled  to  damages,  and 
H'e  are  quite  clear  there  was  evidence  from 
which  such  a  finding  might  be  sustained. 

2.  It  is  said  on  part  of  appellees  that  the 
evidence  does  not  show  the  bill  of  lading  to 
have  been  indorsed  by  the  plaintiff,  and  that, 
without  such  indorsement,  W.  H.  Judy  & 
Co.  could  not  have  obtained  possession  of 
this  shipment.  From  this  premise  it  is  ar- 
gued tliat  plaintiff  has  failed  to  show  any  In- 
Jury  by  reason  of  the  delay  In  presenting  the 
draft  and  bill  of  lading.  We  think  this  po- 
sition is  not  sound.  The  entire  transaction 
manifests  the  intention  of  the  parties  that 
upon  payment  of  the  draft,  accompanied  by 
the  bill  of  lading,  the  title  In  the  onions 
should  pass  to  W.  H.  Judy  &  Co.,  and  upon 
such  payment  being  made,  and  the  draft 
and  bill  delivered  to  said  purchasers,  their 
title  and  right  to  demand  and  receive  the 
shipment  would  be  complete,  even  in  the  ab- 
sence of  plaintiff's  formal  indorsement.  Roch- 
ester Bank  v.  Jones,  4  N.  X.  497,  55  Am.  Dec. 
290;  Emery  v.  Bank,  25  Ohio  St.  360,  18  Am. 
Rep.  200;  Davenport  Bank  v.  Homeyer,  45 
Mo.  145,  100  Am.  Dec.  363.  This  rule  is  eepe- 
dally  applicable  in  the  present  case.  The 
bill  of  lading  was  made  to  "Consignee  J.  B. 
Stoner  Xfy.  [Notify]  W.  H.  Judy  &  Co."; 
thus,  from  its  form,  apprising  the  caiTler 
that  Judy  &  Co.  had  some  interest  in  the 
shipment;  and,  as  we  have  above  suggested, 
on  the  appearance  of  these  parties,  with  the 
bill  and  draft  In  their  possession,  affording 
evidence  of  their  right,  we  may  safely  con- 
clude that  a  delivery  to  them  would  not  have 
been  refused.  Moreover,  plaintiff  offered  tes- 
timony to  prove  that  the  legend  "Nfy."  on 
the  bill  of  lading,  in  the  manner  here  em- 
ployed, is  understood  and  recognized  among 
carriers,  and  by  the  carrier  having  posses- 
sion of  this  shipment,  as  indicating  that  the 
party  thus  to  bo  notified  is  entitled  to  receive 
tlie  property  on  presentation  of  the  bill  of 
hiding,  accompanied  by  the  draft  to  which  it 
is  attached.  This  evidence  was  ruled  out, 
and  in  this  we  think  there  was  error.  The 
abbreviation  is  not  in  itself  of  such  plain  or 
imequivocal  signification  as  to  exclude  ex- 
planation by  persona  versed  In  the  business 
in  which  it  Is  used.  And  if  this  abbreviation, 
or  the  full  word  "notify,"  has  acquired  a  pe- 
culiar meaning  among  carriers,  plaintiff  was 
entitled  to  prove  the  meaning  of  the  same. 
L.  Cook  Mfg.  Co.  V.  Randall,  62  Iowa,  244,  17 
N.  W.  507;  Coulter  Mfg.  Co.  v.  Ft  Dodge 
Co.,  97  Iowa,  616,  66  N.  W.  875;  Wood  v. 
Allen,  111  Iowa,  97,  82  N.  W.  451. 

3.  The  final  proposition  in  the  motion  for 
directed  verdict  which  Is  urged  in  argument 
before  us  is  that  the  evidence  conclusively 
shows  the  plaintiff  to  have  contributed  by 
his  negligence  to  the  injury  of  which  he  com- 
plains.   This  Is  based  upon  the  proposition 


that  as  plaintiff  says  be  signed  the  draft 
without  reading  It,  and  cannot  state  whether 
the  name  "Peoria"  thai  appeared  in  It,  lit- 
was  therefore  confessedly  negligent  Tht 
rule  upon  which  appellees  rely  la  not  brad 
enough  to  cover  this  case.  In  the  first  pUce. 
plaintiff  swears  that,  by  reason  of  the  want 
of  spectacles,  he  could  not  read  the  instrn- 
ment,  but,  assuming  that  it  was  written  \>j 
the  cashier  as  directed,  he  signed  it  We 
cannot  say,  as  a  matter  of  law,  this  conai- 
tutes  negligence.  In  this  transaction  witt 
the  bank  and  Its  cashier,  he  was  not  dealing 
with  one  who  was  hostile  in  interest  He 
applied  to  a  bank  presumably  experienced  in 
making  collections  of  this  kind;  and,  barin; 
given  the  data  required,  and  being  him»lf 
unable  to  read,  it  is  not  for  the  court  to  sa; 
that  he  was  negligent  in  relying  upon  tbe  ac- 
curacy and  skill  of  the  cashier  In  a  matter 
so  peculiarly  within  the  line  of  his  bnsiness,  or 
in  signing  tbe  draft  under  such  circamstan- 
ces  without  procuring  someone  to  read  it  for 
him.  The  cases  cited  by  the  appellees,  of 
which  McKinney  v.  Herrick,  66  Iowa,  416, 23 
N.  W.  767,  and  McCormack  y.  Molbnrg,  43 
Iowa,  561,  are  types,  are  not  applicable  here. 
In  each  of  those  cases  a  party  who  had 
knowingly  signed  a  contract  without  rcadiD; 
it  or  having  it  read  to  him,  and  without  aar 
fraudulent  device  practiced  upon  him  to  pre- 
vent his  obtaining  knowledge  of  its  content;, 
was  held  not  entitled  to  show  that  be  <iiil 
not  know  the  stipniatlons  of  the  agre<'m''ct 
to  which  he  had  put  his  name.  In  the  pres- 
ent case  plaintiff  was  taking  upon  himself 
no  contractual  obligation,  save  the  implini 
obligation  to  pay  the  defendants  for  their 
services  in  making  the  collection.  He  had 
orally  employed  them  to  make  this  collertioii. 
and  trusted  them  to  prepare  tbe  Instrnmem 
by  which  It  was  to  be  made;  and  it  would  t« 
going  very  far,  indeed,  to  say  that,  as  a 
matter  of  law,  he  was  negligent  in  not  fen- 
cing against  a  possible  mistake  on  their  part 
in  preparing  the  draft  for  his  signaiun-. 
They  were  his  agents,  employed  to  perfurm 
a  service  In  which  they,  as  bankers,  were 
presumably  skilled,  and  he,  as  a  fanner, 
was  presumably  less  familiar;  and.  to  ay 
the  very  least,  if,  under  such  circuni8tance!i. 
he  did  not  exact  a  reading  of  tbe  draft  be- 
fore signing  it,  bis  negligence  is  not  so  glar- 
ing or  patent  as  to  Justify  the  court  in  with- 
drawing the  case  from  the  Jury. 

It  follows  from  the  foregoing  observatimi* 
that  tbe  motion  directing  a  verdict  for  thv 
defendants  was  improperly  sustained,  and  a 
new  trial  will  be  ordered.    Reversed. 


HUTFHIN  V.  HOLBROOE. 

(Supreme  Court  of  Iowa.    Jan.  20,  1904.1 

LAND   CONTRACTS— PORFKITURB-WAIVER- 
EVIDBNCB. 

1.  Evidence  in  an  action  for  specific  patot- 
manoe  of  a  contract  to  sell  land  Md  not  sof- 
ficient  to  show  that  a  payment  after  expiratifn 
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of  the  30-da78  notice  of  forfeiture  was  made  and 
locepted  In  performance  of  the  contract,  so  as  to 
?ffect  a  waiver  of  the  contract,  but  to  show  that 
it  was  on  an  indebtedness  independent  of  the 
wntract. 

Appeal  from  District  Court,  Poweshiek 
[bounty;  John  T.  Scott,  Judge. 

Salt  In  equity  for  the  specific  performance 
)f  a  contract  for  the  sale  of  real  estate.  The 
trial  court  rendered  a  decree  as  prayed,  and 
defendant  appeals.    Reversed. 

Hedges  &  Rumple  and  J.  T.  Beem,  for  ap- 
pellant.   J.  W.  Carr,  for  appellee. 

DEEMER,  G.  J.  On  the  3d  day  of  June, 
1901,  the  parties  to  this  litigation  entered  into 
I  written  contract  which  reads  as  follows: 

'That  on  condition  that  before  the  contract 
lerelnaf ter  referred  to  shall  he  made  or  enter- 
id  into,  and  at  the  time  hereinafter  named 
laid  Sutphln  shall  and  do,  without  further  de- 
nand,  pay  to  said  Holbrook,  such  sum  of 
noney  as  shall  leave  due  on  general  indebted- 
less  from  said  Sutphln  to  said  Holbrook  no 
nore  than  the  sum  of  Twelve  Hundred  Dol- 
ars,  including  the  $650.00  rent  note  to  mature 
■'ebruary  1st,  1902,  such  sum  to  be  paid  on  or 
)efore  the  1st  day  of  November  1901,  at  the 
ifarengo  Savings  Bank,  at  Marengo,  Iowa, 
ind  on  the  further  condition  tliat  said  Sat- 
)hin  shall  and  do  pay  to  said  Holbrook  at  said 
iank,  without  demand,  all  balance  of  such 
;eneral  indebtedness  on  or  before  the  1st  day 
if  March,  1902,  such  balance  to  Include  the 
ent  note  to  be  due  February  Ist,  1902,  In  the 
um  of  $660  and  interest  after  maturing,  as 
ler  the  terms  of  the  said  note  that  at  or  on 
ny  time  after  the  said  payment,  said  Hol- 
irook  will  make  to  and  with  the  said  Sutphln, 
I  contract  of  sale,  for  the  sale  and  conyey- 
nce  to  the  said  Sutphln,  of  the  following  de- 
cribed  land,  to  wit:  The  south  three-fourths 
>f  the  south  half  and  southwest  quarter  (ex- 
ept  three  acres  In  the  southwest  comer  there- 
f,  used  as  a  graveyard)  two  hundred  and  sev- 
nteen  acres  in  section  twenty  three,  town- 
hip  seventy-nine  north,  of  range  thirteen 
rest  of  the  fifth  p.  m.  and  in  Poweshiek  Coun- 
y,  Iowa.  It  is  specially  understood  and 
greed  tliat  this  contract  is  for  the  accommo- 
ation  and  convenience  of  said  Sutphln  and 
tiat  there  is  a  disposition  on  the  part  of  the 
aid  Holbrook  to  help  said  Sutphln  to  get  the 
ind  above  described  on  favorable  terms,  and 
I  made  in  view  of  the  fact  that  Sutphln  and 
tie  present  and  former  owners  of  the  said 
md  liave  had  business  relations  for  a  long 
ime  and  the  contract  is  for  this  purpose  and 
ot  to  be  assigned  to  any  other  person  whora- 
jever.  And  It  is  specially  agreed  tliat  If  said 
utphln  shall  in  the  payment  of  every  portion 
( the  sum  agreed  to  be  paid  by  the  Ist  day  of 
iovember,  1001,  or  if  he  shall  fail  to  pay  the 
alance  referred  to  herein,  of  Twelve  Hun- 
red  Dollars  by  the  1st  day  of  March,  1902, 
me  of  such  payments  being  of  the  very  ea- 
jnce  of  this  agreement  to  enter  into  a  con- 
'nct,  then,  there  shall  no  longer  exist  on  the 
iirt  of  said  Holbrook  any  obligations  to  make 


the  contract  of  sale  berdn  referred  to,  and  If 
any  portion  of  said  debts  that  is  to  be  paid  by 
November  1st,  and  March  1st,  as  herein 
agreed  shall  have  been  paid,  it  shall  be  re- 
tained by  said  Holbrook  and  credited  on  said 
debt  on  which  It  shall  have  been  paid,  it  being 
understood  that  such  payments  are  not  of  the 
purchase  money  or  any  portion  of  It  agreed  to 
be  paid  for  the  land.  But  if  said  Sutphln 
shall  and  do  pay  said  sums  in  full.  Including 
all  hiterest  thereon  accrued,  and  to  accrue,  at 
the  times  herein  limited,  then  said  Holbrook 
vrtll  enter  into  a  written  contract  for  the  sale 
of  said  land  to  said  Sutphln  for  the  sum  of 
Ten  Thousand,  Five  Hundred  Dollars,  pay- 
able in  Installments  as  follows:  Two  Hun- 
dred dollars  per  year  for  the  first  two  years. 
Three  Hundred  i>er  year  for  the  next  thre<> 
years,  Five  Hundred  dollars  per  annum  for 
the  next  six  years;  six  hundred  per  annum 
for  the  next  two  years,  and  Five  thousand 
Dollars  the  next  year,  togethw  with  Interest, 
on  all  such  payments  at  the  rate  of  six  per 
cent  per  annum,  from  March  1st,  1902,  pay- 
able annually  and  all  payable  without  demand 
at  the  Marengo  Savings  Bank,  Marengo,  Iowa. 

"The  contract  shall  require  Sutphln  to  pay 
interest  and  taxes  regularly  and  keep  up  in- 
surance on  the  buildings  for  the  benefit  of 
Holbrook,  In  a  sum  equal  to  the  fair  insurable 
value  of  the  same  and  will  provide  that  wh^i 
Sutphln  shall  have  paid  $3,500.00  of  the  prin- 
cipal of  the  purchase  money  and  all  Interest 
and  taxes  on  the  land  shall  have  been  paid 
to  the  date  of  the  payment  of  the  $3,500.00, 
and  all  according  to  the  terms  of  this  contract, 
then  Sutphln  will  be  entitled  to  receive  a  deed 
of  said  land,  and  on  receipt  of  same  will  make 
to  Holbrook  or  his  assigns  a  mortgage  on  the 
land  to  secure  such  of  the  purchase  money  of 
the  land  as  shall  then  remain  unpaid  in  such 
form  as  shall  be  approved  by  said  Holbrook. 
or  N.  B.  Holbrook,  his  agent  at  Marengo, 
Iowa. 

"Said  contract  shall  further  provide  that 
said  Sutphln  shall  keep  the  buildings  and  im- 
provements of  the  said  land  in  aa  g^)od  condi- 
tion as  now  or  as  they  may  have  been  placed 
in  during  the  time  they  shall  have  been  In 
possession  of  Sutphln;  and  shall  be  so  drawn 
as  to  make  the  time  of  the  payment  of  the 
money  agreed  to  be  paid  for  said  land,  essen- 
tial to  the  validity  of  the  contract,  and  that  If 
there  shall  be  any  default  in  the  payment  of 
any  of  the  principal  or  interest  and  taxes  of 
said  land,  oe  if  there  sliall  l>e  any  breach 
of  the  covenants  or  agreements  of  the  contract 
on  the  part  of  Sutphln  the  rights  he  may  have 
hnd  under  the  contract  shall  be  deemed  to 
have  been  waived  and  forfeited  by  him  and 
said  Holbrook  thereupon  and  thereby  at  his 
option,  released  from  his  obligation  to  convey 
the  land;  and  there  shall  be  such  provision 
of  the  contract  as  shall  enable  Holbrook  in  the 
event  of  any  forfeiture  of  the  rights  of  said 
Sutphln,  to  enter  into  possession  of  the  said 
land,  and  remove  any  and  all  persons  there- 
from without  previous  demand,  and  if  ucces- 
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sary  by  an  action  of  forcible  entry  and  detain- 
er, notwithstanding  any  of  the  provisions  of 
the  contract,  at  any  time  of  the  year  or 
month;  and  should  there  have  elapsed  more 
than  thirty  days  after  such  default,  there  shall 
still  exist  the  right  to  commence  such  proceed- 
iDg,  as  the  forfeiture  shall  date  only  from  the 
date  of  the  election  of  Holbrook  to  declare  it; 
or  Holbrooli  may  have  any  other  remedy  for 
the  recovery  of  the*  land  In  case  of  the  for- 
feiture herein  referred  to,  that  Is  or  shall  be 
given  by  law. 

"Made  In  duplicate,  each  party  having  one 
piece  or  copy.  George  O.  Holbrook. 

"Charles  Sutphln." 

Plaintiff  neglected  to  pay  the  amount  which 
was  required  of  him  on  November  1,  1901, 
and  on  November  6th  defendant  gave  plaln- 
tlfr  notice  of  an  election  to  declare  a  forfeiture 
of  the  contract.  Tbereaftw,  and  on  the  lOtb 
day  of  December  of  the  same  year,  plaintiff 
paid  the  defendant  the  sum  of  $1,285.  De- 
fendant claims,  however,  that  this  was  re- 
ceived by  Mm  upon  an  Indebtedness  which 
was  owing  him  Independent  of  any  considera- 
tion for  the  sale  of  the  land,  while  plaintiff 
insists  that,  by  receiving  this  money,  defend- 
ant waived  the  alleged  forfeiture,  and  that 
plaintur  Is  entitled  to  a  decree  specifically  en- 
forcing the  contract  which  we  have  quoted. 
Defendant  contends  that  the  contract  is  not 
for  the  sale  and  conveyance  of  real  estate,  but 
simply  an  agreement  to  make  a  contract, 
which  agreement  was  npon  conditions  which 
have  never  been  performed.  He  further  con- 
tends that  the  contract  was  without  consid- 
eration, and  was  nothing  more  than  a  mere 
option,  in  that  plaintiff  did  not  bind  himself 
to  take  and  pay  for  the  land,  but  had  the 
right,  npon  electing  to  pay  certain  debts,  to 
enter  into  an  agreement  for  the  purchase  of 
the  land.  Claim  is  also  made  that  the  con- 
tract was.  In  any  event,  forfeited,  and  that 
plaintiff  has  no  rights  thereunder.  There  is 
much  to  be  said  In  favor  of  each  of  these 
contentions,  but,  as  we  view  it,  the  case  may 
be  determined  wholly  upon  the  theory  of  for- 
feiture, and  to  that  question  alone  we  shall 
give  attention. 

Such  contracts  as  the  one  in  question,  con- 
ceding it  to  be  a  valid  agreement  to  sell  an 
Interest  in  real  estate,  cannot  be  forfeited  ex- 
cept on  30  days'  notice  to  the  vendee,  as  pro- 
vided in  section  4299  of  the  Code.  At  the 
end  of  this  30-day  period,  if  the  condition 
broken  has  not  been  performed,  the  contract 
is  forfeited,  according  to  its  terms,  for  breach 
of  condition.  The  notice  was  given  here, 
but,  after  it  was  given,  plaintiff  made  some 
payments,  which,  it  is  claimed,  amount  to  a 
waiver  of  the  forfeiture.  If  these  payments 
were  made  and  accepted  in  performance  of 
the  contract  which  contained  the  agreement 
to  sell,  then,  doubtless,  there  was  a  waiver. 
But  if  made  and  accepted  in  satisfaction  or 
part  satisfaction  of  an  indebtedness  which 
existed  independent  of  the  contract,  then 
there  was  no  waiver.    This  view  of  the  case 


necessitates  an  investigation  as  to  the  facts. 
It  appears  that  the  land  was  at  one  time 
owned  by  N.  B.  Holbrook,  who  conveyed  h 
to  C.  M.  and  B.  D.  Holbrook,  and  tbey.  in 
turn,  conveyed  it  to  defendant,  George  O. 
Holbrook.    N.  B.  Holbrook,  while  be  owned 
it,  entered  into  a  contract  In  the  year  1S!C> 
to  sell  the  land  to  plaintiff  for  the  sum  of 
$10,850;   and  plaintiff  at  that  time  gave  him 
a  note  for  $350,  due  March  1,  189G.  as  repre- 
senting part  of  the  purchase  price.     C.  H. 
and  B.  D.  Holbrook  became  the  owners  "f 
the  land  after  this  contract  was  exe<mt«l. 
and   in   1897  they   entered   into   a    contract 
to  sell  to  plalntifl'  the  land  for  tbe  sum  of 
$10,500.    At  the  same  time  plaintiff  executed 
a  note  to  these  vendors  for  tbe  sum  of  Sono, 
representing  the  rent  of  the   land   for   one 
year.     In  November  of  the  year  1897  thes^ 
same  parties  entered  into  another  contract 
to  sell  the  land  to  plaintiff  on  March  1.  1899. 
on  condition  that  he  (plaintiff)  pay  off   cer- 
tain Indebtedness  owing  to  tbe  Hoibrooks. 
including  the  $600  rent  note  for  tbe  use  of 
the  farm  for  the  year  1898,  and  other  matters 
of   indebtedness.     Defendant  acquired    title 
to  the  land  some  time  in  the  year  1900,  and 
he,  in  turn,  entered  into  a  contract  to  sell 
plaintiff    the   land,    provided    he    (plaintiffs 
should   pay   certain   indebtedness   O'w^ng   to 
him  (defendant).  Including  a  rent  note   for 
the  year  1900.    Thereafter  the  contract  in 
suit  was  entered  Into.    This  contract  speaks 
for  Itself.     It  also  appears  that,  before  tbe 
making  of  the  last  contract,  defendant  took 
up  many  other  items  of  Indebtedness  ovriu^ 
by  plaintiff  to  third  parties,  and  on  some  of 
these   he   (defendant)   obtained   a    discount. 
In  1809  plaintiff  owed  defendant  on  transact 
tions  Independent   of   tbe   land    tranaactiun 
more  than  $1,400,  after  allowing  all  credit?. 
This  be  was  obligated  to  pay,  no  matter  -wheth- 
er the  contract  In  suit  was  forfeited  or  not 
If  he  paid  tbe  entire  Indebtedness  within  tbe 
time  fixed  in  tbe  contract,  then  defendant 
agreed  to  sell   him  the  land  for  an   agreed 
price.    Plaintiff's   payments   after    the    dec- 
laration of  forfeiture,  if  made  or  accei-t<^l 
under   the   contract,    should,    no    doubt.    X-e 
treated  as  a  waiver  thereof.    But  if  not  so 
made,  but  in  satisfaction  of  other  valid  debts:, 
then  there  was  no  waiver.    Tbere   Is  somf 
doubt  about  whether  the  original  note  given 
as  part  of  the  purchase  price  of  the  land  ba» 
ever  been  paid,  and  it  is  probably  immaterial 
as  to  whether  it  has  been  paid  or  not,  ex- 
cept as  it  throws  light  on  the  question  of  tbe 
application  of  tbe  payments  made  after  the 
declaration  of  forfeiture.    As  tbe  case  turns 
on  tbe  effect  to  be  given  the  payments  after 
the  declaration  of  forfeiture,  we  now  go  <li- 
rectly  to  that   question.    Plaintiff    says    be 
paid  all  that  was  due  defendant  under  tbe 
contract,  Including  the  $350  given    as   part 
of  the  original  purchase  price  of  the   land, 
while  defendant  contends  that  he  distinctly 
refused  to  accept  the  money  on  the  contract 
of  sale,  and  that  whatever  be  received  was 
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In  payment  or  part  payment  of  other  valid 
BTideuces  of  Indebtedness  held  by  him 
against  the  plaintiff.  It  is  evident  that  the 
defendant  and  the  other  Holbrooks  carried 
the  plaintiff  along  from  year  to  year,  took 
up  his. indebtedness,  and  made  new  contracts 
from  time  to  time  In  the  hope  that  plaintiff 
might  eventually  pay  up,  and  be  able  to  ac- 
quire title  to  the  land.  This  they  did  for 
more  than  six  years,  and,  as  we  have  seen, 
at  the  end  of  that  time  plaintiff  was  indebt- 
ed to  them,  on  matters  entirely  independent 
of  the  land  transaction,  in  a  large  sum. 
The  original  $350  note  seems  to  have  been 
canceled  at  the  time,  on  a  settlement  bad  in 
the  year  1899,  by  a  discount  for  practically 
that  amount  of  the  items  due  from  plaintiff 
to  defendant  When  plaintiff  made  his  pay- 
ments to  defendant  after  the  notice  of  for- 
feiture was  served,  defendant  distinctly  as- 
serted that  he  regarded  the  contract  as  for- 
feited; and  it  appears  to  us  that  plaintiff 
liald  the  amount  in  satisfaction  of  inde- 
pendent items  of  indebtedness,  hoping  there- 
by to  secure  such  favor  from  defendant  as 
that  he  might  obtain  a  new  contract  either 
for  the  purchase  or  a  lease  for  the  lands 
for  the  coming  years.  The  idea  that  the 
rents  received  for  the  use  of  the  land  was 
treated  as  so  much  interest  on  the  purchase 
price  is  not  sustained  by  the  evidence.  But 
"whatever  the  conclusion  on  this  branch  of 
the  case,  the  result  reached  is  not  of  control- 
ling Importance,  for,  if  the  contract  was  for- 
feited, the  Interest  payments  were  lost.  The 
equities  of  the  case  are  with  the  defendant 
He  has  carried  tlie  plaintiff  along  from  year 
to  year  in  the  hope  that  he  might  pay  his 
debts  and  place  himself  in  such  position  that 
be  might  take  and  pay  for  the  land,  but,  in- 
stead of  meeting  his  obligations,  he  has 
^rown  deeper  In  debt  and  did  not  nnder- 
take  to  comply  with  his  contract  until  de- 
fendant was  apparently  forced  to  take  some- 
■what  drastic  measures  for  his  own  protection. 
The  amount  paid  on  the  previous  contracts 
did  not  amount  to  a  fair  rental  for  the  time 
the  plaintiff  occupied  the  land.  The  first 
payment  of  $200  was  not  a  full  compliance 
vrith  the  contract,  and  was  not  tendered  as 
sncb.  And  the  subsequent  payment  was  evi- 
dently in  satisfaction  of  an  Indebtedness 
iivbich  existed  independently  of  the  contract 
In  suit  That  it  was  not  offered  to  defend- 
ant as  a  tender  of  performance  is  made  clear 
by  the  fact  that  the  money  was  paid  to  a 
bank  which  held  these  evidences  of  indebt- 
edness, and  nothing  was  said  about  its  being 
In  performance  of  the  land  contract  We 
reach  the  conclusion  that  this  is  not  a  case 
for  specific  performance,  and  that  it  should 
be  reversed.  We  are  inclined  to  think  that 
there  should  be  an  accounting  between  these 
parties  in  the  district  court,  if  either  party 
so  elects,  and  the  remand  will  be  with  direc- 
tions for  such  an  accounting  In  the  event 
either  party  desires  it 
Beversed. 


COLLINS  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Supreme   Conrt  of  Iowa.    Jan.   19,   1904.) 

RAILROADS— NEOLIQUNCE^KILLINQ  CATTLB— 

SUFFICIENCY  OF  GATES— BVIDKNCK-OPIN- 

lON  OF  WITNESS-INSTRUCTIONa. 

1.  Where,  In  an  action  against  a  railroad  for 
the  killing  of  cattle,  the  question  io  issue  was 
whether  the  gate  in  defendant's  right  of  way 
fence  through  which  the  cattle  passed  to  the 
track  was  a  sufficient  one,  it  was  error  to  per- 
mit a  witness  to  testify  over  objection  that  he 
did  not  think  it  was. 

2.  There  is  no  error  in  refusing  Instructions 
in  substance  embodied  in  the  court's  main 
charge. 

Appeal  from  District  Court  Dallas  Coun- 
ty;  A.  W.  Wilkinson,  Judge. 

This  is  an  action  brought  to  recover  double 
damages  for  the  killing  of  a  mule.  There 
was  a  verdict  and  Judgment  for  the  plaintiff, 
and  the  defendant  appeals.    Reversed. 

White  &  Clarke,  J.  C.  Cook,  and  H.  Loom- 
Is,  for  appellant  Giddlngs  &  Wlnegar,  for 
appellee. 

SHERWIN,  J.  The  mule  and  other  stock 
passed  through  a  gate  in  the  defendant's 
right  of  way  fence  at  a  private  crossing,  and 
the  mule  was  killed  by  one  of  the  defend- 
ant's trains.  The  negligence  charged  is  that 
the  gate  was  insufflclent;  that  it  was  not 
kept  in  proper  repair,  or  furnished  with  the 
necessary  fastenings.  The  gate  was  an  ordi- 
nary sliding  farm  gate  16  feet  long,  made 
of  common  6-lnch  fencing,  hung  at  the  rear 
end  in  the  usual  way,  and  fastened  at  the 
front  end  by  a  single  strip  or  tongue  slid 
over  a  cleat  between  two  posts.  When  the 
gate  was  discovered  the  next  morning  after 
the  stock  escaped  through  it  it  was  found 
open  about  three  feet  toward  the  railroad 
track,  but  just  how  far  back  It  bad  been 
pushed  before  it  was  opened  does  not  appear, 
and  the  top  board  near  the  front  end  was  bro- 
ken. The  stock  in  question  bad  for  some  three 
weeks  before  this  been  pastured  during  the 
day  in  a  field  across  the  track,  and  kept  at 
night  in  the  inclosure  from  wblcb  tbey  es- 
caped, passing  back  and  forth  through  this 
gate  and  over  the  private  crossing.  It  was 
shown  that  the  stock  was  frequently  found 
gathered  around  the  gate  in  the  morning. 
The  evidence  also  tended  to  show  tliat  the 
bearings  of  the  gate  at  both  ends  were  worn 
so  that  it  would  slip  back  easily  if  started. 
It  was  also  shown  that  it  was  not  an  uncom- 
mon thing  for  stock  to  rub  against  gates, 
nor  for  like  gates  to  be  opened  by  stock 
rubbing  against  them.  While  the  case  is  a 
close  one  on  the  evidence,  we  are  unwilling 
to  say  as  a  matter  of  law  that  the  evidence 
was  insufficient  to  support  a  verdict.  The 
sole  question  for  trial  was  the  sufficiency  of 
the  gate  as  it  then  was  with  its  worn  bear- 
ings and  the  manner  In  which  it  was  fasten- 
ed. In  other  words,  the  question  to  be  deter- 
mined by  the  Jury  was  whether  the  gate 

f  1.  8«e  Evidence,  vol.  20,  Cent.  Dig.  {  218C 


Digitized  by  ^OOQ IC 


1104 


97  NORTHWESTERN  BEPOBTBB. 


u 


m 


'I*- 


-.ii" 


1 


1 


n\ 


-J 


V7\ 


as  it  then  was,  and  without  other  fastenings 
than  It  then  had,  was  a  sufficient  gate.  The 
court  permitted  the  plaintiff  to  testify,  over 
the  defendant's  olijectlon,  that  he  did  not 
think  it  was.  This  was  clearly  allowing  the 
wlttiess  to  assume  the  functions  of  the  jury 
and  to  testify  to  a  conclusion  which  they 
had  the  exclusive  right  to  reach.  It  was  not 
a  matter  calling  for  or  permitting  the  use  of 
expert  testimony.  The  witness  should  have 
been  confined  to  the  statement  of  facts,  and 
the  Jury  left  to  draw  inferences  and  conclu- 
sions therefrom.  Muldowney  v.  Illinois  Cen- 
tral Ry.  Co.,  36  Iowa,  402;  Stafford  v.  Oska- 
loosa,  64  Iowa,  251,  20  N.  W.  174.  The  point 
was  the  vital  one  In  the  case,  and  the  testi- 
mony of  this  witness  and  that  of  others  prac- 
tically along  the  same  line  was  prejudicial 
to  the  defendant.  The  second  instruction 
asked  by  the  defendant  was  almost  wholly 
embodied  in  the  court's  own  charge,  and 
there  was  no  error  in  refusing  to  give  It  as 
presented. 

For  the  errors  pointed  out,  the  Judgment  is 
reversed. 


SWETT  V.  LARGE. 

(Supreme  Court  of  Iowa.    Jan.  20,  1004.) 

DEED— EXECUTION— ACKNOWLEDGMENT— 

IMPEACHMENT— EVIDENCE. 
1.  Evidence  AeW  insufflcient  to  impeach  a  cer- 
tificate of  acknowledgment  of  the  execution  of 
a  deed  by  a  husband  and  wife  and  relinquish- 
ment of  dower  by  her,  she  being  the  principal 
witness  attacking  it,  and  not  having  asserted 
her  claim  till  33  years  after  the  execution  of 
the  deed,  nor  till  after  the  death  of  her  husband 
and  the  officer  who  made  the  certificate. 

Appeal  from  District  Court,  Taylor  Coun- 
ty; H.  M.  Towner,  Judge. 

Plaintiff  is  the  widow  of  Cyrus  Swett, 
and  in  this  action  prays  that  her  dower  in- 
terest in  certain  land  be  set  apart  to  her. 
The  petition  was  dismissed,  and  she  appeals. 
Affirmed. 

Haddock  &  Sons,  for  appellant  Flick  & 
Jackson,  for  appellee. 

LADD,  J.  The  40  acres  in  controversy 
were  conveyed  to  Cyrus  Swett  January  30, 
1866,  and  on  March  9th  of  the  same  year 
he  deeded  It  to  William  Large.  Swett  died 
January  5,  1802,  and  in  this  action,  begun 
September  10,  1901,  the  plaintiff  asks  that 
slie  be  declared  to  have  a  dower  interest  in 
the  land,  and  that  It  be  set  apart  for  her. 
The  pm-ported  signatures  of  the  deed  to 
Large  and  the  acknowledgment  are  as  fol- 
lows: 

"Cyrus  Sweat. 
"Rebeca   Sweat. 

"State  of  Iowa,  Taylor  County,  ss.  I,  Wil- 
liam Roberts,  a  Justice  of  the  Peace  of  said 
County  hereby  certify  that  on  this  day  per- 
sonally came  before  me  Cyrus  Sweat  and 
Robecka  Sweat  wife  of  said  Cyrus  Sweat, 
personally  known  to  me  to  be  the  Identicle 


persons  who  signed  the 
grantors  and  acknowle 
Hit^rcof  to  be  thare  volu: 
And  the  said  Rebecka  Sv< 
dower  therein. 

"Witness  my  hand  thif 

D.  186C.  Wll 

"Just 

To  support  her  claim 
released  her  dower  In  I 
plaintiff  testified  that  sh 
and  that  she  remembered 
purchased,  when  the  del 
sion  and  began  Improvl 
months  later;  upon  ei 
"tliat  the  name  is  not 
she  always  signed  her  ni 
Rebecca;  that  she  did 
before  Squire  Roberts.  " 
thorize  anybody  else  to 
fore  Squire  Roberts?  A 
do  that  myself."  On 
"That  she  knew  defend 
able  house  on  the  land 
death,  and  had  not  men 
him.  Q.  Why  didn't  you 
you  made  a  claim?  A.  \ 
it.  A  person  don't  hav( 
they  know."  Her  signal 
have  her  dower  interest 
by  her  husband  set  asi< 
her,  and  she  was  asked, 
tureY"  and  she  answer 
say  that  it  Is.  That  is 
my  name.  There  is  no 
always  spell  my  name  1 
no  other  way."  When 
called  on  redirect  exam 
that  there  were  two  c's 
said:  "Well  J  don't  kno 
then  I  might  have  signc 
other  part  is  all  right." 
Charles  Rosco,  signed  1 
husband,  the  letters  of 
tirely  separated  one  fr 
shown  her,  and  she  t< 
don't  you  see  that  ain't  i 
all.  Q.  You  didn't  sign 
No,  I  don't  think  I  ever 
it  is  more  than  I  rem< 
you  are  alive,  I.  don't  wr 
petition  for  letters  of  a( 
husband's  estate,  slgne< 
biblted,  and  she  declare( 
ber  of  signing  that  pap 
you  see,  ain't  the  same 
say  as  to  whether  that  J 
Well,  I  don't  think  it  is 
It.  I  don't  remember  ar 
She  did  not  recollect  wh< 
an  acknowledgment  of  i 
the  final  report  of  the  a( 
not  denying  the  slgnatui 
sist  that  the  deed  in  < 
brought  to  her,  and  that 
We  omit  her  statements 
versations  with  her  de 
they  are  not  admissible. 
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ration  offered  was  the  testimony  of  a  son 
who  pretended  to  detail  a  conversation  be- 
tween his  father  and  mother  concerning  the 
signature  of  the  deed,  which  occurred  more 
than  30  years  previous,  and  when  he  was 
but  14  years  of  age,  and  related  that  her 
failure  to  sign  had  been  a  topic  of  conversa- 
tion In  the  family  ever  since.  Manifestly, 
evidence  of  plaintlfTs  declarations  in  her 
own  favor  were  not  admissible,  and  all  the 
deceased  husband  is  shown  to  have  said  was 
that  "the  deed  is  already  made."  If  this 
were  to  be  construed  as  an  assertion  that  the 
deed  had  been  executed  without  her  assist- 
ance,, it  was  after  be  bad  parted  with  the 
title  and  retained  no  farther  Interest  In  the 
land.  It  could  not  then  have  been  an  ad- 
mission against  bis  interest,  and  for  that  rea- 
son might  not  be  receivable  in  evidence. 
Ought  her  unsupported  testimony  be  held 
sufficient  to  overcome  the  presumption  in  fa- 
vor of  the  certificate  of  acknowledgment? 
We  think  not.  The  memory  of  the  witness 
iippears  to  have  been  extremely  defective. 
She  bad  lived  a  near  neighbor  to  Large  for 
over  30  years  wltbont  mentioning  her  al- 
leged omission  to  sign  the  deed.  Five  or  six 
years  subsequent  to  her  husband's  death  she 
allowed  him  to  erect  a  dwelling  house  on  the 
land  at  great  expense  without  a  suggestion 
of  interest  in  It.  The  action  was  not  be- 
gun until  nearly  nine  years  after  her  right. 
If  any  she  had,  accrued,  although  she  pre- 
tended to  have  been  awtre  thereof  at  all 
times.  The  only  other  witnesses  to  the 
transaction— her  husband  and  the  justice- 
are  both  dead.  In  view  of  these  circum- 
stances we  are  not  ready  to  accord  her  un- 
supported assertion  greater  weight  than  the 
justice's  solemn  certificate  to  the  contrary. 
He  was  selected  for  the  office  because  of  his 
recognized  probity,  and  the  presumption  pre- 
vails that  he  performed  this,  as  well  as  other 
duties,  with  fidelity  and  care.  He  Is  shown 
to  have  been  a  man  of  integrity  and  good 
character,  and  the  imputation  of  attaching  a 
false  certificate  of  acknowledgment  ought  not 
to  be  lodged  against  him,  or  that  of  forgery 
against  this  woman's  husband,  without  very 
clear  and  convincing  proof.  Herrick  v.  Mus- 
grove,  67  Iowa,  63,  24  N.  W.  594.  In  Bor- 
land V.  Wabrath,  33  Iowa,  130,  the  grantor's 
testimony  was  somewhat  corroborated,  and 
her  credibility  was  unaffected  by  other  cir- 
cumstances. The  strictness  of  proof  usually 
exacted  in  such  cases  to  overcome  acknowl- 
edgments of  long  standing  is  indicated  by 
the  expressions  of  opinions  by  many  eminent 
courts  in  Albany  County  Savings  Bank  v. 
McCarty,  140  N.  T.  71,  43  N.  B.  427.  See, 
also,  N.  W.  Loan  &  Banking  Co.  v.  Jonasen, 
11  S.  D.  576,  76  N.  W.  840;  1  Cyc.  560.  And 
some  decisions  are  to  the  effect  that  the  un- 
corroborated denial  of  one's  signature  to  a 
duly  acknowledged  instrument  is  insufficient 
to  destroy  its  validity.  Tuschinskl  t.  Ry. 
Co.,  176  111.  420,  52  N.  E.  920;  Gray  v.  Law 
(Idaho)  57  Pac.  435.  It  is  not,  however,  es- 
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sential  to  a  dedsion  in  thla  case  to  lay  down 
such  an  Invariable  rule  as  to  the  weight  to 
I)e  given  evidence.  As  remarked  in  Herrick 
V.  Musgrove,  supra:  "The  acknowledgment  is 
a  provision  which  the  law  makes  for  the  se- 
curity of  titles  and  the  protection  of  property 
owners  from  fraud  and  imposition."  It  Is 
not  to  be  lightly  brushed  aside  by  the  testi- 
mony of  a  witness  who  is  unable  to  recog- 
nize her  own  signature,  and  whose  conduct 
for  33  years,  in  ao  far  as  appears,  has  been 
inconsistent  with  the  claim  that  the  signa- 
ture to  the  deed  was  a  forgery. 
Affirmed. 


VAN  HOBN  V,  NELSON. 
(Supreme  Court  of  Iowa.    Jan.  19,   1904.) 

HUSBAND  AND  WIFBI-PROPBRTT-OWNBRSHIF 

—EVIDENCE. 
1.  On  an  issue  as  to  whether  certain  cattle 
belonKed  to  plaintiff  or  to  her  husband,  it  ap- 
peared that  they  had  been  sold  at  an  auction 
conducted  in  her  name,  and  that  previously  they 
had  been  bid  in  at  auction  by  her  husband  at 
another  sale,  but  plaintiff  and  her  husband 
both  testified  that  it  was  done  for  her.  They 
both  joined  in  the  execution  of  a  note  and 
mortgagre  for  the  price  of  the  cattle,  but  they 
were  cared  for  on  her  farm,  and  finally  paid 
for  from  the  proceeds  of  a  sale  conducted  in 
her  name.  The  husband  had  listed  all  the 
personalty  on  the  farm  conducted  by  himself 
and  wife,  for  taxation  in  his  name,  but  that 
had  been  done  before  the  cattle  were  bought. 
Held,  that  a  finding  that  the  cattle  belonged  to 
the  husband  was  contrary  to  the  evidence. 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

The  plaintiff,  prior  to  her  marriage  with 
Riley  Van  Horn,  was  a  widow,  and  ovnied  40 
acres  of  land,  with  the  stock  thereon.  She 
and  her  three  children  by  a  former  husband 
had  30  acres  besides.  The  evidence  showed 
that  subsequent  to  such  marriage,,  and  in  ac- 
cordance with  an  understanding  with  her  hus- 
band, she  continued  to  retain  title  to  all  the 
stock  kept  on  this  land.  At  a  public  sale  oc- 
curring February  11,  1901,  advertised  and 
conducted  in  her  name,  and  at  which  the  de- 
fendant ofiSclated  as  auctioneer,  he  bought 
10  head  of  cattle  at  |19.50  per  head,  tlpon 
settlement,  ¥118  remained  unpaid.  At  about 
the  same  time  the  defendant  bought  of  her 
about  70  acres  of  land  at  $35  per  acre.  The 
plaintiff's  husband  met  defendant  at  an  at- 
torney's office,  and  there,  with  the  aid  of 
their  attorneys,  undertook  to  close  the  deal. 
To  the  price  of  the  land  was  added  the  bal- 
ance owing  on  the  cattle,  and  therefrom  was 
deducted  part  payment,  taxes,  jnterest,  and 
mortgage,  and  an  Individual  note  of  Riley 
Van  Horn  of  |177.67,  on  which  defendant  al- 
lowed a  discount  of  $50.  It  seems  to  have 
been  arranged  at  tbe  time  that  this  $127.67 
was  to  be  deducted  from  tbe  price  of  the 
land  rather  than  from  the  balance  owing 
on  the  cattle.  A  check  of  $200  more  was 
then  paid,  leaving  a  balance  of  $1,533.63.  It 
was  arranged  that  defendant's  attorney 
should  deliver  to  plaintiff's  attorney  this  sum 
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If  the  abstracts  were  found  perfect,  and  tbat 
thereupon  the  latter  should  deliver  the  deeds. 
The  plain  tiff  was  adTlsed  of  this  understand- 
ing the  same  evening,  and  immediately  caus- 
ed a  letter  to  be  addressed  to  her  attorney 
directing  him  not  to  allow  the  note  of  her 
.  husband  as  a  credit  to  be  paid  on  the  price 
of  the  land.  Later,  however,  the  attorney 
turned  over  the  deeds  upon  payment  of  the 
balance  as  computed,  and  a  small  item  cov- 
ering an  error  as  to  acreage,  but  upon  the 
express  understanding  that  the  1127.67  was 
not  to  be  regarded  as  having  been  taken  from 
the  price  of  the  land,  but,  with  the  balance 
of  the  cattle,  was  to  be  left  for  future  ad- 
justment. The  defendant,  in  his  answer  to 
an  action  for  the  balance  alleged  to  be  due 
for  the  cattle  bought  by  him,  pleaded  that 
said  cattle  belonged  to  Riley  Van  Horn,  and 
that  plaintiff  was  bound  by  the  settlement 
had  with  her  husband.  Upon  the  conclusion 
of  the  evidence  the  Jury  was  directed  to  re- 
turn a  verdict  for  plaintiff,  and  Judgment 
was  rendered  thereon.  The  defendant  ap- 
peals.   Affirmed. 

Dale  &  Harvison,  for  appellant.  Mulveney 
Broe.  and  Read  &  Read,  for  appellee. 

PER  CURIAM.  Did  the  cattle"  sold  to  de- 
fendant at  auction  belong  to  plaintiff?  The 
evidence  conclusively  shows  they  did.  The 
sale  was  made  in  her  name,  as  defendant 
well  knew,  for  be  was  the  auctioneer.  These 
cattle  had  in  turn  been  bid  in  at  auction  by 
her  husband  at  another  sale  some  time  be- 
fore, but,  as  both  he  and  plaintiff  testify,  for 
her, -and  by  her  express  direction  so  to  do. 
True,  he  Joined  her  in  the  execution  of  a  note 
and  mortgage  for  the  purchase  price,  and,  In 
the  absence  of  all  explanation,  a  presumption 
of  Joint  ownership  might  arise.  But  such  a 
presumption  is  obviated  by  the  proof  tliat  the 
purchase  was  for  her,  corroborated  by  the 
fact  that  they  were  cared  for  on  her  farm 
as  her  property,  and  finally  paid  for  from 
the  proceeds  of  a  sale  conducted  in  her  name. 
It  is  said  that  be  listed  all  the  personal  prop- 
erty on  the  farm  for  taxation  in  his  name 
one  year,  but  this  was  before  these  cattle 
were  bought,  ajid  hence  they  were  not  in- 
cluded. But  he  testified  that  the  assessor 
was  correctly  informed  as  to  the  ownership 
and  mistakenly  inserted  his  name,  and  this 
explanation  was  not  disputed.  The  rather  It 
was  confirmed  by  the  uncontradicted  evi- 
dence that  all  the  property  belonged  to  her. 
In  the  face  of  such  record,  a  verdict  finding 
that  the  cattle  belonged  to  her  husband  could 
not  have  been  allowed  to  stand.  Appellant 
also  argued  tbat  plaintiff  was  bound  by  the 
computation  and  agreement  at  the  attorney's 
office.  There  is  no  evidence  tending  to  show 
that  Riley  Van' Horn  was  authorized  to  pay 
his  individual  note  from  the  proceeds  of  his 
wife's  land.  She  promptly  repudiated  his  at- 
tempt to  do  80,  and  when  the  deal  was  closed 
it  was  on  the  express  understanding  that  it 


was  not  80  deducted,  and  tbat  It  and  a  bal- 
ance owing  on  cattle  should  be  sabject  of  fu- 
ture adjustment  The  argument  of  appellant 
that  the  Jury  might  liave  conclnded  that 
there  was  no  such  understanding,  and  tha: 
the  note  was  not  to  be  deducted  from  the 
price  of  the  land,  but  from  the  total  sum 
owing  plaintiff  or  from  the  balance  due  oa 
the  cattle,  is  In  the  nature  of  a  crltldan  and 
comparison  of  expressions  used  by  the  wit- 
nesses, and  is  without  substantial  foundation 
In  fact.  The  evidence  when  fairly  considered 
leaves  no  doubt  as  to  any  issue  in  the  case, 
and  the  court  rightly  directed  a  verdict  for 
the  plaintiff. 
Atfirmed. 


PIANO  MFa,  00.  T.  BICH  et  aL 
(Supreme  Court  of  Iowa.     Jan.  19,  1904.) 

CONTRACTS  —  CONSTRUCTION  —  ACTION      FOE 
BREACH— EVIDENCE— MATERIALITT. 

1.  In  an  action  for  the  price  of  twine  tdd 
under  a  written  contract  at  a  specified  priee. 
evidence  that  there  was  attached  to  the  con- 
tract a  slip  containing  the  provision,  "Tlu» 
price  guaranteed  until  July  1,"  was  inunateria!. 
it  l>eing  evident  tliat  sadi  provision  referred 
only  to  future  sales. 

2.  In  an  action  for  the  price  of  twine  sold 
under  a  written  contract  parol  evidence  of  an 
oral  agreement  outside  the  written  contract, 
relative  to  the  price,  was  inadmissible. 

3.  Where  a  contract  authorized  agents  to 
sell  machinery,  taking  two  notes  in  payment. 
the  action  of  the  agents  in  taking  three  notes 
not  being  in  accordance  with  the  contract,  the 
seller  was  onder  no  obligation  to  accept  them. 

4.  In  an  action  on  a  written  contract  which 
authorized    defendant    to    sell    machinery    for 

SlaintiS,  taking  two  notes  in  payment,  eri- 
ence  that  the  agent  of  plaintiff  had  anthorii- 
ed  defendant  to  take  three  notes  was  props- 
ly  excluded. 

Appeal  from  District  Court,  Tan  Bnren 
County;  M.  A.  Roberts,  Judge. 

Action  at  law,  aided  by  attachment.  The 
petition  is  in  two  counts;  the  first  based 
upon  a  promissory  note,  and  the  second  up- 
on an  open  account.  The  defendants  filed 
answer  and  counterclaim.  At  the  cloae  of 
all  the  evidence  the  court,  on  motiou,  direct- 
ed a  T«dict  In  favor  of  plaintiff.  Defend 
ants  appeal.    Affirmed. 

5.  E.  Irish  and  Wherry  &  Walker,  for  ap- 
pellants. A.  C.  Steck  and  Mitchell,  Sloan  & 
McBeth,  for  appellee. 


BISHOP,  J.  1.  Of  the  errors  assigned 
nearly  all  are  based  upon  rulings  upon  evi- 
dence offered  on  the  trial.  No  good  pnrpose. 
as  we  conceive,  could  be  subserved  by  takini; 
up  such  assignments  in  their  order  and  ex- 
tending this  opinion  by  a  discussion  thereof. 
The  questions  raised  involve  none  other  than 
well-settled  rules  of  law  applicable  to  the 
admissibility  of  evidence,  and  are  material 
only  as  applied  to  the  particular  case  mado 
by  the  pleadings.  Necessarily  they  are  of 
Interest  only  to  the  immediate  parties  to  the 
action.    Accordingly  we  think  It  sufBcient  to 
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say  tbat  we  hare  read  the  record  with  nracb 
care,  and  that  in  respect  of  the  rulings  com- 
plained of  we  find  no  prejudicial  error. 

2.  The  execution  and  delivery  of  the  prom- 
issory note  upon  which  the  first  count  of  the 
petition  is  based  is  admitted  by  the  defend- 
ants.   The  account  upon  which  the  second 
count  of  the  petition  is  based  consists  of 
charges  made  for  farm  implements  and  bind- 
ing twine  sold,  as  alleged,  by  plaintiflF  to  de- 
fendants.   The  debit  side  of  the  accoimt  as 
stated  aggregates  the  sum  of  $617.20.    From 
this  certain  items  of  credit  are  deducted, 
leaving  the  balance  claimed  to  be  due,  the 
pum    of    $458.16.     As    we    understand    the 
pleadings,  the  defendants  admit  liaving  re- 
ceived the  goods  mentioned  in  the  account, 
and  that  the  prices  charged  are  correct  save 
in  respect  of  the  cliarge  made  for  the  bind- 
ing twine.    The  dispute  thus  raised  may  be 
disposed  of  by  reference  to  the  contract  wi- 
der which  the  sale  was   made.    In  April, 
1900,  plaintiff  and  defendants  entered  Into 
a  writing  by  the  terms  of  which,  among  oth- 
er things,  plaintiff  sold  to  defendants  2,000 
pounds  of  twine  at  the  specified  price  of  11% 
cents  per  pound,  the  same  to  be  thereafter 
delivered,  and  to  be  settled  for  on  receipt  of 
shipment  by  note  due  September  1,  1900. 
The  contract  also  provided  the  terms  upon 
which  farther  orders  should  be  filled  if  made 
daring  the  season.    What  purports  to  be  a 
copy  of  this  contract  is  attached  to  the  peti- 
tion as  an  exliiblt.    The  defendants,  in  their 
answer,  deny  that  such  exhibit  is  a  true  copy 
of  the  contract,  and  they  aver  that  the  con- 
tract as  entered  Into  contained  a  provision 
In  respect  of  the  price  charged,  In  substancf^ 
that  "this  price  on  twine  is  guarantied  until 
July  1,   1900";    also   that.    If   the  price  of 
twine  should  decline  between  the  date  of  the 
contract  and  July  1,  1900,  defendants  should 
be  held  to  pay  only  the  lowest  market  price 
occurring  between  those  dates.     From  the 
evidence  It  appears  without  dispute  that  at 
the  time  the  contract  was  made  there  was 
attached  to  It  a  slip  containing  the  guaranty 
provision  we  have  quoted  above.    But  we 
fall  to  perceive  the  materiality  of  such  evl- 
ilence.    Without  doubt  the  provision  quoted 
was  Intended  to  have  relation  to  future  or- 
ders only.    None  such  were  ever  made.    The 
twine  bought  was  delivered  before  July  1, 
1000,  and  was  charged  for  at  the  stipulated 
price.    The  further  modiflcntion  of  the  con- 
tract, as  contended  for,  having  relation  to  a 
possible  decline  In  prices,  may  be  disposed  of 
liy  saying  there  is  no  proof  that  any  such 
modification  of  the  contract  was  ever  made. 
Xo  such  provision  appears  in  the  contract  as 
originally  drawn,  and  defendants  do  not  pre- 
tend that  the  attached  slip  contained  any 
reference  to  such  an  agreement.    Evidence 
In  parol  was  offered  to  show  that  at  the  time 
such  an  agreement  was  in  fact  made  outside 
of  the  writings,  but  such  evidence  was  prop- 
erly refused. 

8.  It  appears  that  early  In  1900  a  contract 


In  writing  was  entered  Into  between  plain- 
tiff and  defendants  providing  for  the  terms 
on  which  farm  machinery  was  to  be  sold  to 
defendants,  and  the  terms  on  which  ma- 
chinery was  to  be  handled  by  them  for  plain- 
tiff on  commission.  By  the  terms  of  such 
contract  defendants  were  authorized  to  sell 
machines  taking  farmers'  notes  therefor, 
"one-half  the  purchase  price  payable  on  or 
before  September  1,  1900,  and  one-half  pay- 
able on  or  before  September  1,  1901,"  etc. 
In  their  answer  defendants  plead  that  they 
did  sell  certain  machines,  for  which  they 
took  notes,  which  they  had  tendered  to 
plaintiff,  and  that  the  amount  thereof  should 
be  credited  upon  the  accoimt  here  sued  upon. 
Upon  the  trial  it  appeared  that  the  notes 
taken  by  defendants  and  which  plaintiff 
had  refused  to  accept  were  three-payment 
notes;  that  Is,  upon  the  sale  of  an  imple- 
ment three  notes  were  taken,  made  payable 
In  one,  two,  and  three  years,  respectively. 
Manifestly,  this  was  not  in  accordance  with 
the  contract,  and  plaintiff  was  under  no  ob- 
ligation to  accept  such  notes.  The  evidence 
offered  by  defendants  for  the  purpose  of 
proving  that  at  the  time  the  contract  was 
made  the  agent  of  plaintiff  authorized  the 
taking  of  such  three-payment  >notee  was 
properly  refused.  Such  evidence,  If  receiv- 
ed, would  have  tended  directly  to  modify  the 
terms  of  the  written  contract.  The  rule, 
which  forbade  the  introduction  thereof  is  ele- 
mentary. 

4.  By  way  of  counterclaim  the  defendants 
plead  that  plaintiff  is  Indebted  to  them  upon 
two  certain  contracts  entered  into  at  or  about 
the  time  of  the  making  of  the  contract  un- 
der which  defendants  were  to  sell  machinery 
for  plaintiff.  In  substance,  these  contracts 
provide  that,  if  first-class  canvassers  should 
be  employed  by  defendants  for  the  sale  of 
machinery  made  by  plaintiff,  one  at  Bona- 
parte and  one  at  Keosauqua,  during  the  sea- 
son of  1900,  plaintiff  would  pay  a  stipulated 
portion  of  the  salaries  of  such  canvassers. 
By  the  ruling  on  the  motion  to  direct  a  ver- 
dict the  trial  court.  In  effect,  found  that  in 
respect  of  such  contracts  the  defendants  had 
failed  to  perform  on  their  part  We  cannot 
set  out  the  evidence  or  discuss  the  same. 
Suffice  it  to  say  that  our  reading  satisfies  us 
that  the  finding  of  the  trial  court  was  fully 
warranted. 

5.  Defendants  plead  a  further  counter- 
claim based  upon  the  attachment  bond  given 
by  plaintiff  In  this  case,  claiming  damages 
caused  by  the  wrongful  Issuance  and  levy  of 
the  writ  of  attachment.  In  the  petition  It  is 
alleged  that  defendants  have  property  or 
rights  In  action  which  they  conceal.  Upon 
the  trial  defendants  made  no  effort  to  prove 
any  fact  involved  in  the  countercIa<m  as  so 
pleaded  by  them.  It  seems  to  be  conceded 
that  the  writ  issued  was  levied  upon  certain 
real  estate  only,  and  this  in  the  form  and 
manner  provided  by  law,  and  that  there  was 
no  Interference  with  defendants'  possession 
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or  control  of  such  real  estate.  There  b^ng 
no  evidence'  In  support  of  the  allegations  of 
the  counterclaim,  the  same  was  properly  dis- 
regarded. 

This  disposes  of  all  the  questions  made  in 
the  case.  Without  dlfflcnlty  "we  reach  the 
conclusion  that  the  motion  to  direct  a  ver- 
dict was  rightly  sustained,  and  the  judgment 
entered  on  such  verdict  is  affirmed. 


In  re  TOWNSEND'S  BSTATBL 

TOWNSEND  V.  TOWNSEND  et  aL 

(Supreme  Court  of  Iowa.     Jan.  19,  1904.) 

WILLS  —  CONTEST  —  tINDUB  INFLUKNCB  —  BVI- 
DBNCE— ADMISSIBILITY-STATUTE  —  INSTRUC- 
TIONS—PRACTICE— WITNKSS-CONTINUANCBl- 
ERROR. 

1.  A  refusal  of  a  continuance  to  proponents, 
in  a  proceeding  contesting  the  probate  of  a  will, 
based  on  the  sickness  of  the  testator's  widow, 
is  error;  she  being  a  material  witness,  and  her 
sickness  being  unquestioned. 

2.  Error  in  refusing  proponents  a  continu- 
ance, in  a  proceeding  contesting  the  probate  of 
a  will,  based  on  the  sickness  of  the  testator's 
widow,  whose  presence  and  advice  were  neces- 
sary to  her  counsel  during  the  entire  trial,  is 
not  cured  by  her  appearance  when  proponents 
came  to  introduce  their  evidence,  after  the  case 
had  lieen  on  trial  for  some  days. 

3.  Where  proponents.  In  a  proceeding  contest- 
ing the  probate  of  a  will,  were  refused  a  con- 

'  tinuance,  based  on  the  sickness  of  the  testator's 
widow,  it  is  error  to  refuse  proponents'  offer  to 
show,  on  her  subsequent  appearance  at  the 
hearing,  when  proponents  came  to  introduce 
their  evidence,  that  she  was  then  sick. 

4.  In  a  proceeding  contesting  the  probate  of 
a  will,  it  appeared  that  the  minor  contestant, 
by  her  mother  or  next  friend,  had  filed  other 
objections  to  the  probate  of  the  will,  which 
had  been  dismissed  without  prejudice;  that  the 
proceeding  at  bar  was  a  second  one  by  the 
same  contestant,  by  her  uncle,  as  next  friend. 
Contestant's  mother  testified  in  the  second  pro- 
ceeding, admitting  that  she  had  employed  an  at- 
torney to  file  the  objections  in  the  first  pro- 
ceeding, but  testified  that  she  never  saw  the 
paper,  and  did  not  instruct  her  attorney  as  to 
what  to  put  in  it.  Held,  that  it  was  error  to 
refuse  to  allow  the  paper  to  go  to  the  jury  as 
part  of  the  witness'  cross-examination,  in  proof 
of  inconsistent  statements  by  the  witness  on 
the  stand  and  in  the  paper. 

5.  An  affidavit  made  by  a  party's  attorney  Is 
admissible  to  impeach  the  party. 

6.  Where  an  affidavit  made  by  a  party's  at- 
torney is  admitted  to  impeach  the  party,  it  is 
error  to  refuse  to  admit  evidence  in  rebuttal 
that  the  party  did  not  know  what  was  In  the 
affidavit,  and  that  it  was  made  in  the  party's 
absence. 

7.  It  is  erKW  to  refuse  to  permit  testator's 
widow,  in  a  proceeding  contesting  the  probate 
of  the  will,  to  testify  whether  she  knew  tes- 
tator had  made  the  will  before  he  died,  leav- 
ing out  any  knowledge  or  information  she  may 
have  received  from  her  husband. 

8.  Testimony  of  testator's  widow,  In  a  pro- 
ceeding contesting  the  probate  of  the  will,  as 
to  whether  testator  and  his  family  and  the  in- 
fant contestant's  mother  were  unfriendly  after 
litigation  between  contestant's  mother  and  the 
testator,  is  not  objectionable,  under  Code,  i 
4604,  forbidding  testimony  of  the  widow  in 
such  cases  as  to  personal  communications  or 
transactions  with  testator. 

9.  Whether  any  undue  influence  was  exercis- 
ed on  testator,  which  overcame  his  free  agency 


or  dominated  Ills  will  so  that  h«  was  unable  to 
resist  it,  is  an  ultimate  fact  in  a  proceedio: 
contesting  the  probate  of  the  will  on  the  grouuii 
of  undue  influence. 

10.  WheUier  any  of  the  devisees  or  legiten 
knew  of  the  intention  of  testator  to  mske  i 
will  before  the  same  was  made  is  an  nltJmtte 
fact  in  a  proceeding  contesting  the  probate  of 
the  will  on  the  ground  of  undue  influence. 

11.  Whether  any  of  the  devisees  or  legiti>»« 
Imew  prior  to  the  death  of  testator  that  he  bi! 
made  a  will  is  an  ultimate  fact  in  a  proceediLz 
contesting  the  probate  of  Uie  will  on  the  groao. 
of  undue  influence. 

12.  While  the  facts  as  to  the  nnreaioiiables«« 
of  a  will  may  be  considered  by  the  Jury  on  tbe 
question  of  undue  influence,  such  fiicts  are  not 
in  themselves  sufficient  to  show  undne  iDflnencv. 

13.  Where  testator  was  at  one  time  engaged  in 
litigation  with  the  wife  of  his  deceased  sm. 
and  bore  some  ill  will  or  dislike  toward  her, 
the  fact  that  he  was  influenced  thereby  to  mak« 
no  provision  in  his  will  for  the  only  child  of 
such  deceased  son  (testator  being  at  the  time 
of  sound  mind,  and  doing  so  of  his  own  fm 
choice)  does  not  invalidate  the  will,  evea  if  he 
did  it  unjustly  or  with  mistaken  opinion  u  to 
the  matters  involved. 

14.  In  a  proceeding  contesting  the  probate  of 
a  will,  the  action  of  the  trial  conrt  in  coverio: 
the  case,  frum  contestant's  standpcxnt,  in  <\- 
ery  conceivable  manner,  in  his  charge-prefer- 
ring specially  to  the  evidence  relied  on  in  i^uir 
port  of  every  proposition  in  the  case,  bat  pn- 
senting  the  defendants'  theory  only  in  the  most 
general  way — is  erroneous. 

15.  In  order  that  the  probate  of  a  win  nur 
be  defeated  on  the  ground  of  undue  inflnenn'. 
contestant  must  prove  by  the  weight  of  the 
evidence  that  undue  influence  was  in  fact  eien- 
ed,  and  that  it  was  successful  in  subverting  aii-1 
controlling  the  will  of  the  testator. 

16.  On  the  question  whether  the  will  of  «  tes- 
tator was  subverted  and  controlled  by  the  exer- 
cise of  undue  influence,  statements  of  the  te-ui- 
tor,  made  rfther  before  the  will  was  execnteJ 
or  after,  which  tend  to  throw  light  on  the  con- 
dition of  testator's  mind,  are  admissible. 

17.  On  the  question  whether  undue  mflnence 
was  in  fact  exerted  to  subvert  and  control  tes- 
tator's will,  statements  of  the  testator  m.itie 
before  or  after  the  will  was  execnted  are  imii- 
missible. 

18.  There  Is  no  presumption  that  a  will  nnJf 
in  harmony  with  the  request  of  testator's  wife 
or  preference  is  the  result  of  undue  influence  <a 
her  part. 

Appeal  from  District  Court,  Davis  Conntr; 
P.  W.  Elchelberger,  Judge. 

This  is  a  contest  over  the  probate  of  tit? 
last  will  and  testament  of  J.  W.  Town!«>;i'l 
deceased.  The  contestant,  who  Is  a  gritil- 
daughter  of  the  deceased,  admits  the  ext^a- 
tlon  of  the  will,  and  that  testator  was  of 
sound  mind,  but  claims  that  he  was  nndiil.T 
Influenced  to  make  it  by  the  beneflclarie 
therein  named,  who  are  the  widow  and  chil- 
dren of  the  deceased.  The  alleged  undue  in- 
fluence is  denied  by  the  proponents,  who  «i» 
the  beneficiaries  under  the  will;  and  on  the 
issues  thus  Joined  the  case  was  tried  to  i 
jury,  resulting  in  a  verdict  In  favor  of  tbe 
contestant.    Proponents  appeal.    Revei-sed. 

Payne  &  Sowers  and  H.  0.  Taylor,  for  ap- 
pellants. H.  0.  Traverse  and  J.  C.  Mabr;. 
for  appellee. 

DEEMER,  C.  J.  1.  The  will  in  qnestf^i- 
was  executed  by  J.  W.  Townsend  on  the  Kk 
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day  of  June,  1896.  It  was  drawn  by  attor- 
neys who  were  employed  for  that  purpose 
after  consultation  with  the  testator,  and  la 
a  clear  expression  of  his  Intent  at  that  time. 
It  Is  properly  attested,  and  by  its  terms  giyes 
the  widow,  Oharlty  Townsend,  all  the  ex- 
empt personal  property,  and  a  certain  tract 
of  land  in  Davis  county,  In  lien  of  her  dls- 
tributire  share,  and  devises  the  remainder  to 
bis  16  living  children  (naming  them),  share 
and  share  alike;  providing  that,  If  any  of 
them  should  die  leaving  issue,  his  or  her 
share  should  descend  to  such  issue,  and  that, 
if  any  should  die  without  issue,  bis  share 
should  go  to  the  surviving  children.  The 
will  was  left  with  the  attorneys  who  drew  it, 
.lud  held  by  them  until  after  the  death  of 
Townsend,  which  occurred  in  the  year  1901. 
Contestant,  Edith  C.  Townsend,  is  a  grand- 
child of  the  deceased;  being  the  daughter  of 
a  son,  Lewis  Townsend,  who  died  In  the  year 
1S95.  There  is  no  doubt  that  the  will  reads 
just  as  the  testator  Intended  it  should,  but 
contestant  claims  that  It  was  the  result  of 
undue  Influence  practiced  by  the  beneficiaries 
or  others  upon  the  testator,  and  that  it  Is 
not  the  result  of  his  free  agency.  The  case 
was  first  called  for  trial  on  the  issues  Joined 
before  the  Honorable  Robert  Sloan.  Contest- 
ant filed  a  motion  for  a  continuance  of  the 
case,  which  was  sustained.  It  then  went 
over  to  the  nert  term  of  court,  whereat  Judge 
Eichelberger  was  tlie  presiding  Judge.  De- 
fendants filed  a  motion  for  change  of  venue, 
based  upon  the  alleged  prejudice  of  Judge 
Eichelberger.  This  was  overruled.  Thereup- 
on they  filed  a  motion  for  a  continuance 
based  upon  the  alleged  sickness  of  the  wid- 
ow. Charity  Townsend.  This  motion  was  al- 
so overruled.  Complaint  is  made  of  these 
rulings.  As  to  the  motion  for  change  of 
venue,  we  should  have  been  better  satisfied 
with  a  ruling  sustaining  the  motion.  Per- 
haps the  record  does  not  Justify  a  reversal 
on  this  ground  alone,  for  the  reason  that  one 
of  the  three  aflSants  who  testified  as  to  the 
prejudice  of  the  judge  withdrew  his  aflBdavit 
before  the  motion  was  submitted  to  the 
court;  but  the  showing  was  such  as  to  cause 
one  to  hesitate  about  trying  the  case.  The 
ruling  ofl  the  motion  for  a  continuance  be- 
cause of  the  sickness  of  Charity  Townsend 
-n-as,  we  think,  erroneous,  and  sufficient  to 
reverse  the  case,  unless  it  be  for  some  mat- 
ter subsequently  appearing.  There  is  no 
doubt  that  the  widow  was  ill  at  the  time  the 
motion  t^as  submitted;  that  her  presence 
was  needed  at  the  trial,  not  only  because  she 
was  a  party,  but  for  the  reason  that  she 
was  a  very  material  witness;  and  that  de- 
fendants were  in  no  manner  in  fault.  The 
motion  was  overruled  on  March  21,  1902,  and 
the  case  came  on  for  trial  to  a  jury  on  the 
20th.  After  the  case  had  been  on  for  hear- 
ing for  some  days,  and  when  proponents 
came  to  Introduce  their  evidence.  Charity 
Townsend  appeared,  against  the  advice  of 
her  physician,  and  was  examined  as  a  wit- 


ness in  the  case.  Proponents  offered  to  show 
that  she  was  then  sick,  but  the  court  would 
not  allow  them  to  do  so.  This  ruling  was 
also  erroneous.  Does  this  appearance  of 
Mrs.  Townsend  negative  the  presumed  preju- 
dice resulting  from  the  error  in  overruling 
the  motion  for  a  continuance?  We  think  not 
Her  counsel  were  entitled  to  her  presence, 
counsel,  and  advice  during  the  entire  trial. 
The  evidence  discloses  that  she  knew  more 
about  the  real  issues  than  any  one  else,  and, 
while  she  may  have  been  incompetent  as  a 
witness  to  testify  to  many  of  these  matters, 
there  was  the  more  need  for  her  advice  and 
counsel  during  the  trial.  This  in  itself  would 
dispose  of  the  case,  but  there  are  some  other 
matters  which  should  be  considered,  in  view 
of  the  record  and  the  claims  made  by  the  re- 
spective parties. 

2.  Lewis  Townsend,  the  father  of  the  con- 
testant, died  in  the  year  1885.  He  was,  no 
doubt,  a  favorite  sou;  and  prior  to  bis  death 
the  deceased  thought  much  of  his  wife,  Anna 
Townsend,  and  of  his  grandchild,  Eidlth. 
After  the  death  of  this  son  the  testator  and 
Anna  Townsend  had  unpleasant  controver- 
sies, resulting  in  litigation  between  them, 
and  their  relations  became  unfriendly.  De- 
ceased either  lost,  or  thought  he  lost,  some- 
thing like  $3,000  because  of  the  conduct  of 
bis  son's  widow.  She  was  never  in  his  home 
after  that;  nor  was  her  child,  Edith,  there 
more  than  once  thereafter.  Shortly  after  the 
death  of  J.  W.  Townsend,  Edith  Townsend, 
by  her  mother  and  next  friend,  filed  objec- 
tions to  the  probate  of  his  will,  in  which  it 
was  alleged,  among  other  things,  that  tes 
tator  was  of  unsound  mind;  tliat  he  became 
undnly  Incensed  at  Anna  Townsend  by  reason 
of  the  litigation  to  which  we  have  referred, 
and  insanely  transferred  that  resentment  to 
her  child,  Edith,  who  was  then  three  years 
old;  and  that  he  became  a  monomaniac  on 
the  subject  of  ignoring  Edith  C  Townsend's 
claims.  This  was  signed  by  Edith  C.  Town- 
send,  by  her  mother  as  next  friend,  Anna  L. 
Townsend,  and  H.  C.  Traverse,  attorney. 
The  claim  now  made  is  that  deceased  was 
greatly  in  love  with  his  grandchild  and  her 
mother,  that  he  was  of  sound  mind,  and  that 
he  was  unduly  infiuenced  by  the  beneficiaries 
under  the  will  to  forego  his  aCTections  for 
his  grandchild  and  to  disinherit  her.  While 
on  the  witness  stand,  Anna  L.  Townsend  tes- 
tified as  to  the  good  feeling  which  existed  be- 
tween her  daughter  and  herself  and  the  tes- 
tator, and  gave  evidence  which,  if  believed, 
would  show  a  disposition  on  the  part  of  de- 
ceased to  remember  his  g^randchild  by  will. 
She  admitted  that  she  had  employed  an  at- 
torney to  file  objections  to  the  probate  of  the 
will,  and  the  objections  to  which  we  have  re- 
ferred were  the  ones  so  prepared.  But  she 
said  that  she  never  saw  the  paper,  and  did 
not  instruct  her  attorney  as  to  what  to  put  in 
it  This  paper  was  introduced  as  a  part  of 
defendants'  cross-examination  of  the  wit- 
ness, but  it  was  not  allowed  to  go  to  the  Jury, 


Digitized  by 


Google 


1110 


97  NORTHWESTERN  REPORTER. 


<Iov< 


because  the  witness  had  never  seen  It  It 
was  filed  In  the  probate  court  and  In  this 
very  ease,  and  was  prepared  at  the  Instance 
of  Anna  Townsend.  True,  that  particular 
contest  was  dismissed  without  prejudice,  and 
a  new  one  was  commenced  by  the  contest- 
ant, through  Frank  Layman,  her  uncle,  as 
next  friend;  but  these  facts  alone  are  not 
sufficient  grounds  for  rejecting  the  paper  filed 
for  and  on  behalf  of  the  contestant  It  may 
be  that  the  statements  therein  made  were 
not  binding  on  the  contestant  but  prima  fa- 
cie they  were  statements  made  by  her  moth- 
er, Anna  Townsend,  Inconsistent  with  her 
testimony  while  on  the  witness  stand;  and 
the  paper  should  have  gone  to  the  Jury,  with 
the  witness'  explanation  thereof,  to  be  given 
such  force  and  effect  as  the  Jury  should  have 
seen  fit  to  accord  it.  In  this  same  connec- 
tion we  discover  that  contestant  offered  in 
evidence  an  affidavit  filed  by  one  of  propo- 
nents' counsel  as  the  basis  for  the  motion 
for  a  continuance,  In  which  It  was  stated, 
among  other  things,  that  deceased  relied  very 
much  on  his  wife  In  all  business  transactions. 
An  objection  to  this  offer  was  overruled,  and 
properly  so.  But  proponents  offered  to  show 
on  rebuttal  that  none  of  the  proponents  knew 
what  was  in  the  affidavit;  that  it  was  made 
during  their  absence,  and  was  therefore  not 
conclusive  uiwn  them.  In  Its  instructions  the 
court  also  said  that  proponents,  by  filing  the 
affidavit,  thereby  asserted  that  the  statements 
therein  were  true.  It  is  manifest  that  the 
court  was  not  consistent  in  its  rulings  on 
these  matters.  The  same  rule  should  be  ap- 
plied, no  matter  which  party  offers  the  evi- 
dence. There  is  a  double  error  here:  First, 
in  not  admitting  the  original  contest;  and, 
second,  in  denying  to  defendants  the  right  to 
explain  the  statements  made  in  the  affidavit 
filed  by  their  attorney.  This  affidavit  was  of- 
fered for  the  purpose  of  Impeachment.  It 
could  have  been  used  for  no  other  purpose, 
and,  as  it  was  not  made  by  proponents,  but 
by  their  attorneys,  they  had  the  right  to  ^- 
plaln  the  matter,  and  to  have  their  explana- 
tion to  go  to  the  Jury.  Defendants  and  pro- 
ponents were  each  asked  on  the  witness  stand 
as  to  whether  they  knew  anything  of  the 
making  of  the  will,  or  of  Its  contents,  before 
the  testator's  death,  but  were  not  permitted 
to  answer.  The  rulings  were  manifestly  er- 
roneous. The  question  did  not  call  for  per- 
sonal transactions  or  communications  with 
deceased,  but  for  knowledge  on  their  part, 
and  should  have  been  answered.  That  such 
Information  or  knowledge,  or  the  want  of  it 
Is  material,  see  Furlong  v.  Carraher,  108 
Iowa,  494,  79  N.  W.  277.  The  exact  point 
here  presented  seems  to  be  ruled  by  McEI- 
henney  v.  Hendricks,  82  Iowa,  659,  48  N.  W. 
1056.  The  widow  was  asked  on  the  witness 
stand  this  question:  "Did  you  know  that 
your  husband  had  this  will  before  be  died, 
leaving  out  any  knowledge  or  information 
that  you  may  have  received  from  your  hus- 
band?"   Objection  to  the  question  was  sus- 


tained. On  contestanffl  own  theory,  tbli 
should  have  been  overruled,  as  the  quesUon 
carefully  excludes  any  information  the  vrtt- 
ness  may  have  received  from  her  hnsbaiid. 
But  the  theory  itself  suggests  the  strongest 
argument  for  the  admission  of  the  evidence 
offered  to  show  want  of  knowledge  of  the  ex- 
ecution of  the  will  on  the  part  of  each  and  all 
of  the  proponents.  If  the  deceased  gave  tbem 
Information  so  that  we  may  say  there  was  a 
transaction  or  communication  between  them 
and  the  deceased,  then  they  knew  of  tlie  will, 
and  tills  would  help  the  contestant  If  tber» 
was  no  transaction  or  communlcatioD,  then, 
of  course,  there  could  be  no  objection  to  a 
question  calling  for  that  fact  Proponents  of- 
teted  to  show  by  the  widow  that  the  testator 
and  his  family  and  Anna  Townsend  were  un- 
friendly after  the  litigation  between  Anna 
Townsend  and  the  testator,  hut  this  offer  was 
denied.  In  this  there  was  manifest  error. 
Contestant  offered  evidence  to  show  that 
there  were  no  unfriendly  relations,  and  the 
testimony  offered  by  proponents  did  not  of- 
fend against  Code,  {  4604,  as  the  Idea  of 
personal  communications  or  transactloDg  was 
negatived.  Some  other  matters  are  argued  Is 
this  connection,  but  as  they  are  not  litelr 
to  arise  on  a  retrial,  we  do  not  consider  tbem. 

3.  Defendants  and  proponents  submitted 
10  special  interrogatories  to  be  propounded 
to  the  Jury.  The  trial  court  refused  to  sub- 
mit any  of  them,  and  of  this  complaint  is 
made.  We  think  the  first  and  sixth  and 
eighth,  which  read  as  follows,  should  hare 
been  submitted:  "(1)  State  whether  any  ua- 
due  Influence  was  exercised  upon  J.  W. 
Townsend,  which  overcame  his  free  agencT 
or  dominated  his  will  so  that  he  was  unable 
to  resist  said  influence?"  "(6)  Did  any  of 
the  proponents  know  of  the  intention  of  t. 
W.  Townsend  to  make  a  will  before  the 
same  was  made?"  "(8)  Did  any  of  the  pro- 
ponents know  prior  to  the  death  of  J-  W. 
Townsend  that  he  had  made  a  will?"  They 
each  called  for  ultimate  facts  material  to 
the  issue  in  the  case. 

4.  The  Instructions  given  by  the  court  are 
complained  of,  and  it  is  also  argued  that 
there  was  error  In  denying  certain  requests 
for  instructions.  We  have  already  referred 
to  one  In  connection  with  the  Introduction  iu 
evidence  of  an  affidavit  made  by  one  of  pi«- 
ppnents'  attorneys.  That  instruction  asserts 
that  the  statements  In  said  affidavit  so  made 
by  the  attorney  should  be  regarded  as  of  the 
same  force  and  effect  as  If  made  by  pro- 
ponents themselves,  and  considered  as  bear- 
ing on  the  questions  as  to  whether  J.  W. 
Townsend  was  self-reliant  or  susceptible  to 
undue  influence.  As  applied  to  the  facts  of- 
fered to  be  shown,  this  Instruction  was  er- 
roneous. The  eighth  Instruction  reads  as 
follows: 

"(8)  If  you  find  that  one  Lewis  Townsend 
was  the  son  of  said  J.  W.  Townsend.  and 
that  he  died  Intestate  in  Davis  county,  Iowa, 
before  the  death  of  J.  W.  Townsend;  snd 
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if  yoa  find  that  contestant  Is  and  was  the 
only  child  of  Lewis  Townsend;  and  U  yon 
further  find  that  said  Lewis  Townsend  was 
a  favorite  son  of  said  J.  W.  Townsend  np 
to  the  death  of  said  Iiewls;  and  if  you  also 
find  that  contestant  bad  the  affection  and 
love  of  J.  W.  Townsend  up  to  the  time  of 
the  execution  of  the  alleged  will;  and  If  you 
further  find  that  contestant  Is,  and  at  the 
execution  of  said  writing  was,  a  minor,  poor 
and  needy,  and  unable  to  earn  her  own  Uy- 
tng;  and  if  you  also  find  that  her  mother, 
the  widow  of  said  Lewis  Townsend,  If  such 
is  the  fact,  is,  and  was  at  the  execution  of  the 
alleged  will,  also  poor;  and  if  you  find  that 
the  living  sons  of  J.  W.  Townsend,  the  bene- 
ficiaries under  bis  alleged  will,  were  less 
needy  than  contestant,  and  better  able  to 
earn  their  respective  livings  than  contest- 
ant; and  if  you  find  that  J.  W.  Townsend,  at 
the  time  he  made  the  alleged  will,  and  at  the 
time  of  his  death,  was  a  man  of  considerable 
property;  and  if,  from  all  these  circumstan- 
ces, if  they  have  been  shown,  or  If  from  the 
facts  and  circumstances  in  evidence  you  find 
that  the  alleged  will  Is  unreasonable,  under 
the  circumstances.  In  making  no  provisions 
therein  for  contestant— then  the  unreason- 
ableness of  said  alleged  will  Is  a  circum- 
stance wbich  it  is  proper  for  you  to  consider 
and  weigh,  In  connection  with  all  the  other 
tacts  and  circumstances  in  evidence,  when 
you  come  to  pass  on  the  question  of  imdue 
influence,  and  It  Is  your  province  to  say  what 
weight  the  combined  circumstance  shall 
have." 

We  think  it  was  erroneous,  in  that  It  per- 
mits the  Jury  to  find  from  the  facts  therein 
recited  that  undue  influence  was  used.  Such 
is  not  the  law.  Denning  v.  Butcher,  91 
Iowa,  425.  59  N.  W.  60;  Smith  v.  James,  72 
Iowa,  615,  34  N.  W.  309.  Of  course,  the 
facts  therein  referred  to  may  be  considered, 
but  they  are  not  In  themselves  sufficient  to 
show  undue  influence. 

In  this  connection,  proponents  asked  the 
court  to  give  the  following  Instruction  : 

"(17)  There  Is  some  evidence  In  this  case 
tending  to  show  that  the  testator  was  at  one 
time  engaged  in  some  litigation  with  the 
mother  of  the  contestant,  and  bore  some  ill 
will  or  dislike  toward  her;  an^  you  are  in- 
structed that  if  the  testator  was  Influenced 
thereby  to  make  his  will  as  he  did,  and  at 
the  time  was  of  sound  mind,  if  he  did  so  by 
his  own  free  choice  and  agency,  his  will 
would  be  valid,  and  should  be  recognized  by 
you,  even  If  he  did  It  unjustly  <h*  with  mis- 
taken opinion,  as  to  the  matters  Involved, 
yet  that  would  not  Invalidate  his  will,  but 
wotild  rather  tend  to  explain  why  he  made 
his  will  as  be  did." 

This  was  refused,  and  nothing  of  like  Im- 
port was  given.  The  trial  court  was  very 
particular  to  cover  the  case  from  contest- 
ant's standiwint  in  every  conceivable  man- 
ner, referring  specially  to  the  evidence  relied 
upon  In  support  of  every  proposition  in  the 


case.  Defendants'  theory  was  presented  on- 
ly in  the  most  general  way.  This,  we  think, 
was  erroneous.  For  instance,  defendants 
asked  the  following  instructions,  neither  of 
which  was  given: 

"In  order  that  contestant  may  recover  in 
this  case,  there  are  two  facts  that  must  be 
proven  by  her:  First,  that  undue  influence 
was  in  fact  exerted;  second,  that  it  was  suc- 
cessful in  subverting  and  controlling  the  will 
of  the  testator.  Both  of  these  facts  must  be 
proven  by  the  contestant  by  the  weight  of 
the  evidence  In  order  to  defeat  the  will. 
Upon  the  latter  question,  evidence  of  the 
statements  of  the  testator,  made  either  be- 
fore the  will  was  made  or  after,  and  which 
tend  to  throw  light  on  the  condition  of  mind, 
are  admissible;  but,  as  to  the  first  question, 
the  evidence  of  such  statements  is  hearsay 
and  incompetent,  and  should  not  be  consider- 
ed by  you.  Such  declarations  have  been  ad- 
mitted only  for  the  purpose  of  proving  the 
condition  of  the  testator.  They  afford  no 
substantive  proof  of  undue  influence,  and 
cannot  be  admitted  for  such  purpose;  and, 
before  contestant  can  recover,  It  is  neces- 
sary that  she  should  prove  that  undue  in- 
fluence was,  in  fact,  and  actually,  exerted 
uiwn  the  testator,  by  other  evidence  than  his 
own  declarations." 

"Evidence  has  been  Introduced  tending  to 
show  that  the  wife  of  testator  was  accus- 
tomed to  accompany  him  when  be  went 
away  from  home,  and  also  that  she  partici- 
pated to  some  extent  in  his  business  affairs, 
and  was  familiar  therewith,  and  was  con- 
nected with  her  husband  in  relation  thereto. 
You  are  hereby  Instructed  that  such  facts, 
If  proven,  do  not  raise  any  presumption  of 
undue  influence  on  her  part  upon  her  hus- 
band, or  that  she  influenced  htm  to  execute 
said  will;  and,  even  though  she  advised  him 
to  make  the  will  as  he  did,  there  would  be 
no  presumption  therefrom  that  her  influence 
was  undue.  If  the  wife,  in  her  faithfulness 
and  good  qualities,  has  secured  the  respect 
and  esteem  of  her  husband,  even  to  such  an 
extent  that  her  wishes  satisfy  him,  It  would 
not  amount  to  undue  influence,  should  he 
make  a  will  in  accordance  with  her  request. 
The  law  will  not  presume  that  a  wife  would 
exert  undue  influence  upon  her  husband,  nor 
would  it  presume  that  a  will  made  in  har- 
mony with  her  request  or  preference  would 
be  the  result  of  undue  Influence  on  her  part. 
No  presumption  of  undue  Influence  arises 
from  the  fact  that  the  wife  advised  her  hus- 
band in  his  business  affairs,  or  even  guided 
him  in  said  matters." 

We  think  they  should  have  been  given,  in 
order  that  the  case  might  fairly  have  been 
presented  to  the  Jury. 

5.  Lastly  it  is  contended  that  the  ver- 
dict is  without  support  in  the  evidence.  In 
view  of  our  conclusions,  It  Is  perhaps  better 
that  we  express  no  opinion  on  this  subject. 
It  may  not  be  out  of  place  to  suggest  that 
the  case  as  made  by  contestant  on  this  ap- 
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peal  Is  a  very  weak  one.  What  may  be  de- 
veloped on  a  retrial,  we  do  not  know,  and 
hence  pass  the  matter  with  this  suggestion. 
For  the  error  pointed  out,  the  Judgment 
must  be  reversed*. 


BELDINO  v.  BELDINQ. 

(Supreme  Court  of  Iowa.    Jan.  19,  1904.) 

DIVORCE— APPSAI^I)ISMISSAL.-COSTS— 
COUNSEL  FEES. 

1.  Where,  in  a  suit  for  divorce,  defendant  ap- 
pealed from  a  decree  for  plaintiff,  but  pending 
the  appeal  a  new  trial  was  secured  by  appel- 
lant, and  she  obtained  a  decree  in  her  favor, 
the  appeal  would  be  dismissed,  with  costs  to 
appellant,  since  her  action  had  amounted  to 
an  abandonment  of  the  appeal,  and  it  would 
be  presumed,  in  the  absence  of  any  showing 
to  the  contrary,  that  the  finding  from  which  the 
appeal  was  taken  was  proper. 

2.  Where,  on  appeal,  the  abstract  was  pre- 
pared in  disregard  of  the  rules,  the  9uestion8 
and  answers  being  in  large  part  copied  from 
the  transcript,  and  wherever  the  questions  were 
omitted  the  answers  being  printed  in  full,  no 
allowance  should  be  made  to  appellant. 

3.  Where,  pending  an  appeal  by  defendant 
from  a  decree  for  plaintiff  in  a  suit  for  di- 
vorce, appellant  obtained  a  new  trial,  and  a 
decree  was  entered  in  her  favor  pending  the 
appeal,  there  was  no  occasion  for  the  entry  of 
an  order  allowing  her  counsel  fees,  as  the  prop- 
erty rights  of  the  parties  might  be  adjusted  in 
the  final  decree,  and,  in  the  absence  of  any 
showing  to  the  contrary,  it  might  be  presumed 
to  have  been  done. 

Appeal  from  District  Court,  Polk  County; 
S.  F.  Prouty,  Judge. 

L.  Klnkead,  for  appellant  Bowen  &  Brock- 
ett,  for  appellee. 

PER  CURIAM.  On  the  2d  day  of  Decem- 
ber, 1899,  a  decree  was  entered  in  the  dis- 
trict court  In  favor  of  the  plaintiff  divorcing 
him  from  the  defendant.  In  due  time  she 
appealed,  and  filed  a  pretended  abstract  of 
record  August  14th  of  the  same  year.  Short- 
ly afterwards  she  filed  In  the  ofllce  of  the 
clerk  of  the  district  court  a  petition  for  new 
trial,  and  upon  her  application  proceedings 
on  the  appeal  were  held  in  abeyance.  Upon 
hearing  the  district  court  set  aside  the  de- 
cree antl  ordered  a  new  trial.  An  appeal  from 
this  order  was  affirmed  on  motion.  Upon  the 
hearing  on  the  merits  again  the  district  court 
awarded  the  defendant  a  decree  of  divorce 
as  prayed  by  her.  The  defendant  asks  that 
the  costs  Incidental  to  the  appeal  be  taxed  to 
the  plaintiff,  and  that  her  attorney  be  al- 
lowed reasonable  attorney's  fees  as  suit  mon- 
ey. The  plaintiff  moves  that  the  appeal  be 
dismissed.  As  the  defendant  was  accorded 
all  the  relief  she  demanded  as  a  result  of  the 
second  hearing,  and  precisely  what  she 
sought  on  the  appeal,  it  Is  manifest  that  she 
cannot  prosecute  the  appeal  further.  Her 
action  in  procuring  the  relief  sought  other- 
wise than  by  appeal  amounted  to  an  aban- 
donment of  the  appeal,  and  for  this  reason 
it  must  be  dismissed.  The  costs  then  may 
have   been   unnecessary.    At   any   rate,   we 


have  no  means  of  knowing  who  would  bare 
succeeded  bad  the  appeal  been  prosecuted. 
For  all  that  appears,  this  court  might  Iutp 
reached  the  same  conclusion  as  the  district 
court  In  the  absence  of  any  showing  to  tbe 
contrary,  its  finding  is  presumed  to  bare 
been  such  as  the  record  required.  This  being 
true,  the  costs  ought  to  be  taxed  against  the 
appellant,  as  is  usual  In  event  of  the  dismis- 
sal of  an  appeal.  As  to  counsel  fees,  it  i«  to 
be  said  that  the  abstract  was  prepared  li 
utter  disregard  of  the  rules  of  this  court 
Throughout  tbe  volume  of  369  pages  qoes- 
tlons  and  answers  are  in  large  part  copied 
from  tbe  transcript  and,  apparently,  wben- 
ever  tbe  questions  are  omitted,  the  ansv-ers 
are  printed  in  full.  No  allowance  ought  to 
be  made,  in  any  event  for  such  work.  Bm 
such  fees  are  allowed  to  enable  the  wife  to 
prosecute  her  suit  on  appeal,  and  seldom.  I( 
ever,  on  motion  after  the  cause  has  been 
determined.  There  is,  then,  no  occasion  for 
such  an  interlocutory  order,  as  the  propertr 
rights  of  the  parties  may  be  adjusted  in  tbe 
final  decree.  In  the  absence  of  any  showirir 
to  the  contrary,  this  may  be  assumed  to  hare 
been  done  in  the  instant  case. 

It  follows  that  the  motion  to  dismiss  mnn 
be  sustained,  and  the  motion  to  tax  cocts 
and  allow  attorney's  fees  is  overruled. 


MITCHELL  T.  UNION  TERMINAL  BY. 
CO. 

(Supreme  Court  of  Iowa.    Jan.  19,  1904.1 

RAILROADS— FRIOHTENINO  TEAM— INJLKT  TO 
DRIVBR-CONTRIBtJTORT  NEOUOENCE-FAIL' 
URE  TO  LOOK  AND  LISTEN  —  FAILURE  TO 
HITCH  TEAM  —  VIOLATION  OP  CITT  OKPI- 
NANCE  — EFFORT  TO  STOP  RONAWAT-!N- 
STRUCTIONS— DUTY  TO  SOUND  BBLL-BIGUT 
TO  RELY  ON  PERFORMANCE. 

1.  Where  the  driver  of  a  wagon,  injored  bj 
the  frightening  of  the  team  by  an  approtchiie 
train  while  he  was  loading  the  wagon  at  tbe 
curb,  looked  for  trains  on  stopping  at  the  curb, 
he  was  not  guilty  of  contributory  negligestT. 
as  a  matter  of  law,  in  failing  to  keep  a  ofr.- 
stant  lookout;  he  having  a  right  to  rely  on  tbe 
trainmen  sounding  a  warning  signal  on  ap- 
proaching tbe  street  crossing  near  wbicb  be 
was. 

2.  Nor  was  he  gnll^  of  contributory  nef:li- 
gence,  as  a  matter  of  law,  I>ecaase.  for  a  brM 
moment,  after  descending  from  the  wagon,  be 
laid  down  the  reins  without  taking  the  precau- 
tion to  tie  the  horses. 

3.  Nor  was  he  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  eeizing  the  bonet 
and  trying  to  prevent  their  escape. 

4.  The  driver  of  a  wagon,  who,  having  de 
scendcd  therefrom  in  order  to  load  it  at  tbe 
curb,  lays  down  the  reins  for  a  brief  momeot 
without  tying  the  horses,  does  not  violate  i 
city  ordinance  providing  that  no  pereon  sball 
"leave"  a  team  on  a  street  without  being  fas- 
tened, etc.;  and  hence  a  failure  to  Instruct,  in 
the  driver's  action  for  negUgent  injury  due  to 
an  approaching  train,  on  the  effect  of  sacb  vio- 
lation, is  not  error. 

5.  The  fact  that  in  an  action  by  the  drir* 
of  a  waKon,  injured  by  the  team's  becomist 
frightened  at  an  approaching  train,  the  answa 
alleges  the  drivers  violation  of  a  dty  ordi- 
nance forbidding  the  leaving  of  teams  unbitrt- 
ed  in  the  street,  does  not  require  the  conit  to 
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instract  on  the  effect  of  sach  a  Tioladon, 
where  there  is  no  eTidence  in  support  of  the 
plea. 

6.  Code,  I  2072,  proTides  that  persons  in 
charge  of  a  moving  locomotive  shall  begin  to 
ring  a  bell  at  least  60  rods  before  reaching  a 
public  crossing;,  and  continue  such  warning 
oiitil  the  crossing  is  passed.  Held,  in  an  ac- 
tion by  the  driver  of  a  wagon,  injured  by  the 
team's  becoming  frightened  in  a  city  street  by 
an  approaching  train,  that,  in  view  of  the  fact 
that  the  blocks  at  that  point  had  a  frontage 
of  about  300  feet,  it  was  not  error  to  instruct 
that  when  a  train  is  operated  along  a  city 
street,  which  other  streets  cross  at  short  inter- 
vals, it  is  the  duty  of  the  trainmen  to  ring  the 
bell  continuously  while  the  train  is  in  motion, 
the  omission  to  do  which  would  constitute  neg- 
ligence. 

7.  Where  the  driver  of  a  wagon,  injured  by 
the  team's  becoming  frightened,  near  a  street 
erosiiin^,  at  an  approaching  train,  alleges  that 
the  trammen  were  negligent  in  failing  to  give 
any  warning  on  approaching  the  crossing,  and 
the  court  instructs  that,  in  order  to  recover, 
plaintiff  must  prove  the.  very  act  or  omission 
charged  as  negligence,  and  that  defendant's 
negligence  in  any  other  respect,  though  proved, 
would  not  sustain  a  recovery,  an  instruction 
that  it  is  the  duty  of  trainmen  operating  loco- 
motives in  a  cit:r  street  to  ring  the  bell  continu- 
ously Is  not  objectionable  as  misleading. 

8.  The  fact  that  the  driver  of  a  wagon,  in- 
jured by  the  team's  becoming  frightened  near 
a  street  crossing  by  an  approaching  train,  was 
neither  on  the  track,  nor  about  to  cross  it, 
does  not  prevent  the  failure  to  ring  the  bell  as 
required  Dy  law  from  constituting  negligence 
as  to  him. 

Appeal  from  District  Court,  Woodbury 
County;  F.  R.  Gaynor,  Judge. 

Action  at  law  to  recoTer  damages  on  ac- 
count of  personal  Injury.  There  was  a  ver- 
dict and  Judgment  for  plaintiff  and  defend- 
ant appeals.    AfiBrmed. 

Charles  A.  Dickson,  tor  appellant.  F.  B. 
Gill,  for  appellee. 

WBAVBK,  J.  The  defendant  owns  a 
line  of  railway  which  occupies  a  part  of 
Leech  street.  In  Sioux  City.  Leech  street 
runs  east  and  west,  and  is  crossed  at  right 
angles  by  Chambers  street  Approaching 
from  the  east  in  the  direction  of  Chambers 
street,  the  track  curves  to  the  south,  run- 
ning near  the  curb  line,  and  at  a  point  sev- 
eral hundred  feet  west  of  the  Chambers 
street  crossing  it  enters  an  arched  doorway 
into  a  large  packing  house.  At  a  point  about 
50  feet  west  of  Chambers  street  the  track  is 
at  a  varying  distance  of  11  to  20  feet  from 
the  curb  in  front  of  a  building  occupied  as 
a  poultry  house.  About  3  o'clock  p.  m.  on 
December  15,  1900,  the  plaintiff,  a  driver  in 
ttie  employ  of  an  express  company,  brought 
bis  team  and  wagon  alongside  and  near  to 
the  curb  in  front  of  the  poultry  house  for  the 
purpose  of  obtaining  and  carrying  away  a 
qimntlty  of  empty  crates  which  were  piled 
upon  the  sidewalk.  The  work  of  loading  and 
unloading  express  and  freight  wagons  at  this 
(>oint  was  of  frequent  occurrente,  and  plain- 
ti£f  had  often  performed  the  same  service 
:bere.  The  railway  track  along  this  part  of 
Leech  street  was  a  branch  or  spur  constructed 
md  used  more  particularly  for  the  accommo- 


dation of  the  packing  house  above  referred 
to.  At  the  time  of  the  accident  the  packing 
plant  had  been  idle  for  a  long  time,  but  the 
building  or  yards  seem  to  have  been  put  to 
some  use  for  storage  purposes,  requiring  at 
least  some  movement  of  cars.  Just  prior  to 
the  time  when  plaintiff  stopped  his  team  in 
front  of  the  poultry  house,  an  engine,  with 
several  cars,  backed  down  the  track  from 
the  east  to  the  west,  passing  under  the  arch 
into  the  packing-house  premises.  The  pile  of 
crates  on  the  sidewalk  stood  so  close  to  the 
street  that  plaintiff  was  able  to  reach  and 
load  them,  in  part,  without  getting  off  his 
wagon.  Having  performed  the  work  so  far 
as  practicable  in  this  manner,  he  got  off  the 
wagon,  and,  having  looked  to  the  west  and 
found  no  train  approaching,  proceeded  to 
place  the  remaining  crates  upon  the  load. 
While  he  was  engaged  in  adjusting  the  crates 
at  the  rear  end  of  the  load,  the  engine  and 
cars  came  out  of  the  doorway  of  the  pack- 
ing bouse,  and  moved  east,  towards  Cham- 
bers street.  Their  approach  was  not  ob- 
served by  plaintiff  until  his  team,  which  was 
facing  west,  began  to  turn  around,  when  he 
seized  one  or  both  of  the  lines  and  attempted 
to  hold  them.  His  efforts  to  check  the  hors- 
es were  unavailing,  and  he  was  knocked 
down  and  run  over  by  the  wagon,  receiving 
severe  injury.  He  alleges— and  there  is  evi- 
dence to  sustain  his  claim  in  this  respect- 
that  defendant's  employes  in  charge  of  the 
engine  failed  to  ring  the  bell  or  give  any  sig- 
nal or  warning  on  approaching  the  street 
crossing,  and  that,  had  reascmable  care  been 
exercised  to  give  such  signal,  he  would  not 
have  been  injured.  It  is  conceded  that  plain- 
tiff did  not  tie  or  fasten  his  team  when  he 
stepped  behind  the  wagon,  and,  had  he  look- 
ed, he  could  have  seen  the  train  approaching 
him  from  the  time  it  emerged  from  the  door 
of  the  packing  house.  It  is  also  conceded 
'■  that  at  this  time  there  was  in  force  in  Sioux 
,  City  an  ordinance  providing  that  "no  per- 
son shall  leave  any  animal  used  as  a  beast 
of  burden  or  to  which  any  vehicle  or  other 
I  thing  shall  be  attached  on  any  avenue,  street, 
alley  or  other  place  without  being  securely 
'  fastened  or  guarded  so  as  to  prevent  its 
',  running  away."  Many  of  the  matters  to 
j  which  we  have  referred  concerning  the  al- 
,  leged  negligence  of  the  defendant's  trainmen, 
I  and  concerning  the  acts  and  conduct  of  the 
i  plaintiff,  are  the  subject  of  dispute  in  the  rec- 
ord, but  the  testimony  is  such  that  a  find- 
ing by  the  Jury  in  accordance  with  this  state- 
ment could  not  be  said  to  be  without  substan- 
tial support.  The  Jury  having  found  for 
plaintiff  in  the  stmi  of  $700,  we  are  asked, 
upon  several  grounds,  to  reverse  the  judg- 
ment entered  upon  said  verdict 

1.  It  is  said  that  the  trial  court  erred  in 
refusing  to  direct  a  verdict  on  defendant's 
motion  because  (1)  of  plaintiff's  failure  to 
look  and  listen  for  the  approaching  train; 
(2)  of  plaintiff's  negligence  in  leaving  his 
team  unhitched,  and  his  violation  of  the  or^ 
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dinance  forbidding  sncb  acts;  and  (3)  of  bis 
negligence  in  rusblng  Into  tbe  street  and  at- 
tempting to  seize  the  horses  after  they  took 
fright,  thereby  voluntarily  putting  himself  in 
a  place  of  dansor.  We  are  not  prepared  to 
hold,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence  in  either 
resiiect  mentioned.  He  had  tbe  right  to  be 
in  the  street  with  bis  team,  and  to  stop  at 
the  curb  as  he  did  for  the  purpose  of  load- 
ing the  crates.  He  was,  of  course,  bound  to 
exorcise  reasonable  care  to  look  out  for,  and 
avoid  Injury  from,  passing  trains;  but,  in 
the  very  nature  of  things,  be  could  not  be  ex- 
pected to  keep  a  constant  watch  up  and 
down  tbe  railway  track.  He  had  his  work  to 
do.  and,  of  necessity,  must  give  it  some  share 
of  attention.  According  to  bis  testimony,  he 
did  look  for  trains  Just  before  going  behind 
his  wagon.  His  errand  there  is  not  shown  to 
have  be«n  unreasonable  or  unnecessary.  It 
does  not  appear  Just  how  long  be  stayed 
there,  but  the  circumstances  would  indicate 
a  very  brief  period.  He  had  the  right  also, 
we  think,  to  place  some  degree  of  reliance 
upon  the  presvimption  that  tbe  trainmen 
would  do  their  duty,  and  sound  the  usual  sig- 
nal or  warning  of  some  kind  in  approaching 
tbe  crossing  near  at  hand,  and  before  coming 
90  closely  upon  him  as  to  Involve  him  in  dan- 
ger. It  was  for  tbe  Jury,  therefore,  to  find 
whether,  in  view  of  all  the  facts  and  circum- 
stances shown  in  evidence,  be  acted  with  the 
pnuience  and  caution  of  a  reasonable  man. 
As  to  the  next  subdivision  or  ground  of  the 
motion  to  direct  a  verdict,  we  have  to  say 
that  a  driver  who  descends  from  his  wagon 
for  the  purpose  of  putting  on  a  load  under 
tbe  circnnistanoes  here  shown,  never  leaving 
or  al'^Tniloning  the  immetiiate  charge  and 
oversisrht  of  bis  team,  is  certainly  not  al- 
ways or  necessarily  guilty  of  neglisence.  if, 
for  a  brief  moment,  in  the  prosecution  of  his 
work,  be  lays  down  tbe  reins  without  taking 
the  precaution  of  tying  the  horses.  The  act 
in  this  instance  may  or  may  not  have  been 
negligent.  Fair-minded  men  may  easily  dif- 
fer in  opinion  upon  that  proposition,  accord- 
ing as  tivy  do  or  do  not  give  credit  and  weight 
to  certain  items  of  testimony,  and  in  such 
cases  it  is  element:iry  that  the  court  should 
not  d'nvi  a  venlict.  The  cases  cited  by  ap- 
pellant upon  this  point  differ  so  materially  In 
their  facts  from  the  one  N'fore  n»  that  they 
cannot  be  considered  applicable  or  control- 
ling. For  instance,  in  Deviile  v.  R.  Co,  50 
Oi!.  JiSS,  the  driver  not  only  got  off  his  wag- 
on, but  left  his  horses  nnfastent-d  and  nn- 
gtiarxlod  whi;?  be  went  into  a  tonse.  So, 
aiso.  in  Hoffn-.an  t.  R.  R.  iS;;p.<  63  X.  T. 
S'-'.pp.  442.  the  driver  left  bis  team  unhitched 
wb;:e  he  went  to  the  back  door  of  a  house  to 
deliver  a  package.  Nothing  arproacting  such 
rvx'klessriess  is  shown  by  the  record  here. 
The  other  sugirfstion  made,  that  we  should 
j>erer.-.ptori:y  hoid  the  p'.iintiff  negligent  in 
serrlr.g  his  team  and  in  trying  to  prevent  its 
escape,  is  too  manifestly  unreasonable  to  re- 
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"i  or  j^..  "^^en  by  the  court,  and  the  principle 
"  -*•  l»  to? '''*"^*^*^'*  ^"*^  *°  exercise  reasona- 
~  »~»— ^i^-ctlve  vigilance  for  his  own  safety 
*.-;'5-~l"'''y  ^Dd  repeatedly  stated.  There 
■  i  ,,,' "'j^'nror  to  appellant's  prejudice  In  this 
j-<  !'■ /'*"' The  eleventh  paragraph  of  the 
-„/ 1'"'**  *  -"i  which  appellant  takes  special  ex- 
-,  ,*i^  j]^  "landertakes  no  more  than  to  state 
■.l  "'""^^  tiff's  duty  after  the  discovery  of  the 
~,  _ " ;-'  '-•■  of  the  train,  even  though  defendant 
.'.T^'^^-'.e  been  negligent  in  failing  to  ring 
^  ~j  ■-^■*' -Tand  Is  correct  The  matter  of  plaln- 
.■■_"":  *  ^■•^  to  be  reasonably  vigilant  to  dls- 
-—  if,  ■!»  J  danger  and  avoid  It  was  sufflcient- 

•  -'  -^"-^red  In  other  paragraphs. 

-'^-">r«  court  said  to  the  jury:    "The  law 

--•-';-■-.  the  persons  in  charge  of  a  train, 
-7-*  -  ■  -approaching  a  street  crossing,  to  ring 
'"'•>•  i .  to  warn  persons  lawfully  at  or  near 
--  "."  •v-;  •.  sing  of  the  approach  of  the  train; 

■■■"-i  ;:•-  len  a  train  is  operated  along  a  public 
."•':  -r ;..  -  0  a  city,  where  other  streets  cross  at 
r  -••  --  atervals,  I  take  It  to  be  the  duty  of 
' :  --;.":  sons  in  charge  of  the  train  to  ring  the 
v .-;  v.-ntinuously  while  the  train  is  in  mo- 
r^  !:__■.. nd   that  the  omission  of  this   duty 

.'  1  -. .:    constitute    negligence."    The    statute 

•  -.  -  i-- «  (Code,  §  2072)  that  persons  in  charge 
.  ■  >.:,i  noYing  railway  engine  shall  begin  to 
>!-:  —  »e  bell  at  least  60  rods  before  reaching 
:  ^i  -i  :ic  crossing,  and  continue  such  warning 

1  --:-.-  ^e  crossing  is  passed.  In  the  platted 
- ;  y.^  ■  >f  a  city,  street  crossings,  as  is  unl- 

•-'■  :  L-   'y  known,  occur  at  such  frequent  in- 

*_  ~  ■  -  s  that  obedience  to  this  rule  results  in 

.tinuouB  sounding  of  the  bell  of  every 

."  ...  e  passing  to  and  fro  along  or  across 

avenues   of   public   use    and   travel. 

"-_ .'- ,  indeed,  so  far  as  we  have  observed,  is 

■^7     >ractlcal  Interpretation  placed  upon  the 

•te  by  railway  companies;  and  the  move- 

,  ■ '_"    ;  of  a  train  upon  or  through  a  network 

.'  .ty  streets  and  crossings,  unaccompanied 

2  \   he  sound  of  a  bell.  Is  clearly  within  the 
"    ibition  of  the  statute,  to  say  nothing  of 

~ '    dictates  of  common  prudence.    The  evl- 

*  ~   ';e  tends  to  show  that  the  blocks  along 

ch  street  have  a  frontage  of  about  300 

,  so  that  an  engine  moving  upon  appel- 

■" '  --"s  track  would  always  be  vrtthin   less 

'  "■  .  n  60  rods  of  at  least  two  streets  for  which 

-  ^as  the  duty  of  the  engineman  to  sound 

-'      bell  signal.     It  follows,  then,  that  the 

-' '  tement  by  the  trial  court  of  the  general 

'-    ty  resting  upon  the  appellant  to  ring  the 

-  '    'J  In  moving  its  engine  was  correct    Nei- 

jr  do  we  think  it  had  any  tendency  to  mls- 

"    id  or  confuse  the  jury,  who  were  explicitly 

r    formed  that,  In  order  for  plaintiff  to  recov- 

'  ,  he  must  prove  the  very  act  of  omission 

'    larged  as  negligence,  and  that  negligence  of 

le  company  in  any  other  respect,  even  if 

roved,  would  not  sustain  a  recovery. 

5.  It  la  finally  urged  that  as  plaintiff  was 

either  on  the  railway  track,  nor  about  to 

ross  it,  appellant  owed  him  no  duty  to  ring 

be  bell,  and  that  as  to  him  the  omission  to 

;ive  the  signal  was  not  negligence  In  law  or 


in  fact  This  court  has  already  hdd  other- 
wise. In  Lonergan  v.  R.  R.,  87  Iowa,  757,  49 
N.  W.  852,  53  N.  W.  236,  17  L.  R.  A.  254, 
discussing  the  same  point  now  urged  by  ap- 
pellant, it  was  said:  "It  may  be  presumed 
that  the  statute  is  intended  to  warn  persons 
at  crossings  of  the  approach  of  cars,  and 
thus  enable  them  to  avoid  the  engine.  But 
the  signal  enables  all  persons  who  may  be 
exposed  to  danger  by  the  approaching  engine 
to  escape  it,  and  such  persons  may  rely  upon 
the  discharge  of  the  duty  required  by  the 
statute,  as  In  ail  other  cases,  and  act  accord- 
ingly." In  Ward  v.  R.  R.,  07  Iowa',  53,  05  N. 
W.  1000,  we  reaffirmed  the  doctrine  of  the 
Lonergan  Case,  saying:  "The  bell  signal  is 
not  only  for  the  benefit  of  those  who  are  on 
or  about  to  cross  the  track,  but  for  those 
who  are  lawfully  using  teams  near  the 
track."  While  a  different  conclusion  has 
been  reached  by  some  courts,  the  rule  ap- 
proved by  us  is  sustained  by  many  eminent 
aathorities;  and,  being  itself  essentially  Just 
and  reasonable,  we  have  no  inclination  to 
overrule  our  former  decisions. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  of  the  district  court  is  af- 
firmed. 


STEPHENS  et  al.  v.  QUERRY  et  al. 
(Supreme  Court  of  Iowa.    Jan.    20,  1004.) 

SCHOOL  DISTRICTS— TRUSTEES— SCHOOL  HOUSE 
—  CONSTRUCTION  —  MANDAMUS  —  APPBAli  — 
NOTICH^-SERVICB  ON  CLERK— TERMINATION 
OP  CONTROVERSY— DISMISSAL. 

1.  Where  the  abstract  on  an  appeal  from  an 
order  awarding  mandamus  failed  to  show  serv- 
ice of  the  notice  of  appeal  .on  the  clerk  of  the 
district  court  as  required  by  law,  the  Supreme 
Court  acquired  no  Jurisdiction  of  the  appeal, 
notwithstanding  the  appearance  and  consent 
of  the  parties. 

2.  Where,  after  the  issuance  of  mandamus  to 
compel  directors  of  a  subdistrict  school  town- 
ship to  build  a  Bchoolhouse,  it  appeared  that 
the  members  of  the  board,  othw  than  defend- 
ant, proceeded  to  comply  with  the  order  and  to 
build  the  schoolhouse,  an  appeal  by  defendant 
would  be  dismissed  as  involving  only  a  moot 
question  and  a  question  of  costs. 

Appeal  from  District  Court,  Wayne  Coun- 
ty;  L.  R.  Parish,  Judge. 

Action  of  mandamus  to  compel  the  defend- 
ant and  others,  who  were  the  board  of  di- 
rectors of  a  subdistrict  school  township,  to 
build  a  schoolhouse  with  the  funds  voted  by 
the  electors  for  that  purpose.  The  trial  court 
granted  the  relief  prayed,  and  defendant 
Querry  served  notice  of  appeal  upon  the 
plaintiffs  and  bis  codefendants,  but  did  not 
serve  any  notice  upon  the  clerk  of  the  dis- 
trict court,  as  required  by  law;  at  least, 
the  abstract  does  not  show  any  such  service. 
Dismissed. 

R.  C.  Postan,  for  appellant  Miles  &  Steele, 
for  appellees. 

f  S.  Sm  Handamui,  vol.  S3,  Ceny^lg.  t  436. 
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DEEMEB,  J.  In  the  absonee  of  proper 
notice  of  appeal,  we  are  without  jurisdiction, 
and  Neither  the  appearance  nor  the  consent 
of  parties  will  confer  It.  Jurisdictional  facts 
must  appear  In  the  abstract,  and  If  they  are 
not  shown  we  can  do  nothing  but  dismiss 
the  case.  Another  reason  for  dismissing  It 
is  that  It  Is  practically  agreed  that,  after  the 
court  had  Issued  Its  order,  the  members  of 
the  board,  other  than  defendant,  proceeded 
to  comply  with  order  and  to  build  the  school- 
house  as  directed  by  the  court.  If  that  be 
true,  there  would  be  nothing  for  us  to  con- 
sider but  a  moot  question,  with  nothing  In- 
volved but  a  question  of  costs.  Defendant 
might  have  saved  himself,  perhaps,  by  pro- 
curing a  restraining  order  from  this  court, 
but  this  he  did  not  do. 

For  the  reasons  pointed  out,  the  appeal 
must  be  dismissed. 


MEMORANDUM  DECISIONS. 


McINTTRB  T.  WAHD.  (Supreme  Court  of 
Iowa.  Jan.  16,  1904.)  Appeal  from  District 
Court,  Pottawattamie  County;  A.  B.  Thornell, 
Judge.  Action  for  wages.  Defense — payment 
in  full  and  settlement  Trial  to  jury  resulted 
in  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals.  AQlrme<l.  J.  J.  Stewart, 
for  appellant.  Weaver  &  Oilier  and  Olem  F. 
Kimball,  for  appellee. 

PER  CURIAM.  The  record  presents  no 
doubtful  question.  The  instructions  requested, 
in  so  far  as  correct  propositions  of  law  and  ap- 
plicable to  the  facts  in  the  case,  were  includ- 
ed In  tiiose  given  by  the  court.  Those  given 
are  without  error,  and  the  verdict  has  such 
support  in  the  evidence  as  to  preclude  inter- 
ference therewith.    Affirmed. 


MURRAY  V.  WILCOX.  (Supreme  Court  of 
Iowa.  Jan.  16,  1904.)  Appeal  from  District 
Court,  Story  County;  VV.  S.  Kenyon  and  J.  H. 
Richard,  Judges.  Action  to  recover  the  value 
of  real  estate  and  personal  property  obtained 
from  piniiitiff  by  false  representations  and  con- 
verted to  defendant's  own  use.  Motion  to  set 
aside  the  service  of  the  original  notice  and 
dismiss  defendant  from  the  jurisdiction  of  the 
court  was  overruled,  and  judgment  entered 
against  the  defendant,  and  he  appeals.  Re- 
versed.   Tom.  H.  Milner,  for  appellant. 

PER  CURIAM.  The  record  presents  the 
same  nuc.«tion  decided  in  Piiuline  S.  Murray  v. 
J.  T.  Wilcox.  97  N.  W.  1087.  wherein  damages 
for  a  'breach  of  promise  to  marry  were  de- 
manded, at  the  present  term  of  court;  and, 
following  that  decision,  the  judgment  must  be, 
and  la,  reversed. 


OLERICH  T.  URBANY.  (Supreme  Court 
of  Iowa.  Jan.  15,  1904.)  Appeal  from  Dis- 
trict Court,  Carroll  County;  Z.  A.  Church, 
Judge.  Action  to  recover  a  commission  for 
linding  a  purchaser  for  land.  The  trial  result- 
ed in  a  verdict  for  the  plaintiff,  upon  which  a 
judgment    was    rendered.    The   defendant   ap- 


peals.   Affirmed.    I,ee  &   I 
A.  T.  Olerich,  pro  se. 

PER  CURIAM.  The  o 
tlon  presented  was  decidec 
lee  aowa)  89  N.  W.  1098, 
94  Iowa,  316,  62  N.  W.  8 
has  such  support  in  the  evi( 
any  interference  by  this  « 


STATE  V.  HAMPTON. 
Iowa.  Jan.  14,  1901.)  A] 
Court,  Appanoose  County. 

PER  CURIAM.  The  df 
ed  in  January,  1903,  for  r 
nuisance.  A  motion  to  si 
ment  was  overruled.  The 
like  that  pa.s.sed  on  in  Stat 
at  the  present  term  of  con 
He  then  pleaded  guilty,  am 
tered  acconiingiy.  The  reci 
and  the  judgment  is  affirm 


STATE  T.  REAGAN. 
Iowa.  Jan.  19,  1904.)  A] 
Court,  Appanoose  County; 
Judge.  Defendant  was  in 
trial  for  murder  in  the  fii 
found  guilty  of  murder  in  tl 
which  he  was  sentenced, 
tence  he  appeals.  Affirm 
for  appellant.  C.  W.  Muli 
the  State. 

PER  CURIAM.  This  i 
on  a  full  printed  abstract 
out  argument  on  either  i 
amined  the  indictment,  an( 
admission  of  evidence,  03 
given  and  refused,  withoi 
therein.  We  have  also  re 
the  evidence,  and  find  tha 
jury  was  not  without  a 
sufllcicncy  of  the  evident 
cussed.  Our  conclusion  is 
were  without  prejudicial  < 
ment  is  affirmed. 


THABP  T.  LAPSLEl 
Court  of  Iowa.  Jan.  18, 
District  Court,  Van  Bun 
Vermillion,  Judge.  The  I 
of  the  south  33  feet  of  lotf 
2  in  the  town  of  Gwinnu 
mortgage  to  one  Blasland. 
foreclosed,  and  the  propei 
fallen  by  Jas.  W.  Lapsle: 
as  security  for  the  adva 
made  by  him,  or  the  Van  ] 
of  which  he  was  cashier, 
tion  was  made.  The  plain 
note  to  the  bank  for  othe 
deposited  with  the  bank  c 
lateral  security.  The  ban 
posits  from  him,  and  at  hit 
certain  of  his  obligations.  1 
ley  executed  an  agreement 
erty  upon  the  payment  of  t 
in  a  reasonable  time,  and  t 
he  deeded  it  to  the  defen 
an  action  to  compel  a  con 
Only  Lapsley  and  Kerr  ' 
fendants.  After  hearing  tl 
executors  and  heirs  of  Geo, 
been  sole  owner  of  the  ba) 
as  parties  defendant.  Thii 
on  full  and  final  hearing  a 
declaring  that  in  the  tra 
Lapsley  was  acting  for  a 
bank  owned  by  Sharp,  and 
iug  there  remained  due  ] 
w^hich  recovery  was  awnn 
by  Kerr  dta-ected.    The  del 
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finned.  Wherry  ft  Walker  and  Mitchell,  Sloan 
A  McBeth,  for  appellants.  S.  E.  Irish  and  W. 
A.  Work,  for  appellee. 

PER  CURIAM.  There  are  practically  but 
two  questions  involved  on  this  appeal:  (1)  Did 
the  defendant  Lapsley,  in  taking  the  deed,  act 
for  the  bank  of  Sharp,  or  in  his  iudiTldoal  in- 
tereet?  and  (2)  if  for  Sharp,  was  the  account 
correctly  stated  by  district  court?  A  careful 
examination  of  the  record  has  convinced  us  that 
Lapsley  received  the  deed  because  of  his  position 
as  cashier  of  the  bank,  used  the  bank's  money  to 
make  the  redemption,  never  replaced  it,  and 
intended  at  the  time  to  hold  title  as  security 
for  the  repayment  of  the  money  then  loaned. 
Some  of  tue  items  of  credit  given  plaiqtiS  are 
not  free  from  doubt;  but,  in  view  of  the  bank's 
peculiar  method  of  bookkeeping,  and  the  failure 
of  lapsley  for  many  years  to  make  Tharp  any 
statement  of  his  account,  though  frequently  re- 
quested to  do  so,  we  are  inclined  to  approve 
their  allowance.  A  discussion  of  the  evidence 
would  serve  no  useful  purpose,  and  we  are  con- 
tent merely  to  announce  our  conclusion.  Affirm- 
ed. ^ 


KNIOKERBOGEER  t.  ENIOEBRBOOK- 

BR.  (Supreme  Court  of  Michigan.  Dec.  1, 
1903.)  Appeal  from  Circuit  Court,  Hillsdale 
County,  in  Chancy;  Guy  M.  Chester,  Judge. 
Suit  by  Mary  B.  ETnickerbocker  against  Frank 
J.  Knickerbocker.  Decree  for  defendant,  and 
complainant  appeals.  Reversed.  P.  A.  Lyon, 
for  appellant.  Frankhauser  &  Cornell  and  Paul 
W.  Chase,  for  appellee. 

GRANT,  3.  Bill  for  divorce.  In  this  case 
we  are  convinced  that  the  complainant  has 
made  out  her  case,  and  that  the  defense  has 
failed  to  show  adulten'  on  her  part,  or  to  sus- 
tain the  acts  charged.  An  extended  opinion 
has  been  prepared,  in  which  the  testimony  has 
been  discussed  in  extenso;  but,  as  the  case 
turns  solely  upon  a  question  of  fact,  we  think 
no  good  purpose  would  be  served  by  printing  in 
the  Reports  an  op'pioE.  of  20  or  30  pages,  which 
coald  not  serve  an  a  precedent  in  any  future 
case.  Decree  is  reversed,  with  costs  to  com- 
plainant.   The  other  Justices  concurred. 


SHOULDIOB  T.  McLBOD'S  ESTATE.  (Su- 
preme Court  of  Michigan.  Jan.  5,  1901.)  Er- 
ror to  Circuit  Court,  Marquette  County;  John 
W.  Stone,  Judge.  Claim  by  Henry  Shouldice 
afrainst  the  estate  of  Norman  McLeod,  deceas- 
«d.  From  a  Judgment  in  favpr  of  claimant,  de- 
fendant brings  error.  Affirmed.  Clark  & 
Pearl,  for  appellant.    Ball  &  Ball,  for  appellee. 

BfONTGOMERT,  J.  This  case  was  before 
the  court  at  the  January  term.  The  opinion  of 
the  court  given  on  the  former  hearing  is  report- 
ed in  90  N.  W.  -288.  We  refer  to  that  opinion 
for  a  full  statement  of  the  facts  of  the  case. 
We  will  not  repeat  the  statement,  except  so 
far  as  is  necessary  to  an  understanding  of  the 
ne-w  questions  raised  on  this  hearing.  On  tho 
former  hearing,  as  on  the  present,  the  defend- 
ant's counsel  made  two  main  contentions,  which 
'were  that  the  claimant's  case  must  fail— first, 
because  he  failed  to  show  that  the  money  which 
McLeod  was  charged  with  having  received  was 
the  money  of  claimant,  and,  second,  that  claim- 
ant's claim  was  barred  by  the  statute  of  limita- 
tions. We  held  on  the  former  heading  that 
each  of  these  questions  depended  upon  ques- 
tions of  fact,  and  that  proper  instructions  had 
been  given.  This  ruling  furnished  the  law  of 
this  case  for  a  second  trial.  We  are  not  able 
to  discover  any  material  difference  in  the  tes- 
timony given  on  the  two  trials  as  it  relates  to 
the  question  of  the  statute  of  limitations.  On 
«ach  trial  it  became  a  fair  question  for  the 


Jnry  whether  McLeod  had  remored  to  Minne- 
sota before  the  statute  had  run.  Upon  the 
question  whether  the  money  belonged  to  claim- 
ant, defendant's  counsel  say  that  the  testimony 
of  the  witness  Pool  that  claimant  stated  that 
this  money  would  carry  the  venture  alone  until 
there  was  Iron  on  top  of  the  ground  to  sell,  etc., 
stands  undisputed  on  the  present  record,  and 
that  this  differentiates  this  record  from  the 
former,  so  that  a  different  result  should  be 
reached.  Counsel  is  clearly  mistaken  in  say- 
ing that  the  testimony  of  the  witness  Pool 
is  undisputed  on  this  point.  It  is,  indeed,  diffi- 
cult to  understand  how  such  an  error  could 
have  crept  into  the  brief  of  counsel,  as  in  an- 
other portion  of  the  brief  reference  is  made  to 
the  testimony  which  furnishes  the  denial.  The 
witness  Pool  was  asked  to  fix  the  occasion  when 
the  statement  was  made,  and  the  witness 
Shouldice  distinctly  denied  having  made  such  a 
statement.  The  charge  of  the  court  fairly  pre- 
sented all  the  questions  in  the  case.  The  judg- 
ment is  affirmed.    The  other  Justices  concurred. 


WILCOX  T.  WILCOX  «t  aL  (Supreme 
Court  of  Michigan.  Dec  22,  1903.)  Appeal 
from  Circuit  Court,  Jackson  County,  in  Chan- 
cery;. Erastns  Peck,  Judge.  Suit  by  Rena  Wil- 
cox against  Homer  Wilcox  and  ouiers.  From 
a  decree  for  defendants,  complainant  appeals. 
Affirmed.  Blair,  Smith  &,  Townsend,  for  ap- 
pellant. Wilson  &  Cobb,  for  appellees,  except 
People's  Nat.  Bank  and  P.  B.  Loomis  ft  Co. 

CARPENTER,  J.  May  13,  1898,  an  execu- 
tion, Issued  to  collect  a  certain  judgment  ren- 
dered in  favor  of  complainant,  and  against  de- 
fendant Homer  Wilcox,  was  levied  upon  the 
land  in  controversy.  This  suit  was  subsequent- 
ly commenced  in  chancery  to  set  aside  several 
mortgages.  Each  of  these  mortgages  was  ex- 
ecuted by  defendant  Homer  Wilcox,  and  ran 
to  one  of  his  codefendants.  The  hearing  was 
had  in  the  court  below  on  pleadings  and  proofs,' 
and  a  decree  rendered  dismissing  complamant's 
bill.  The  only  questions  raised  on  this  appeal 
relate  to  three  of  the  mortgages  above  refer- 
red to,  viz.,  the  mortgage  running  to  Caroline 
Pinkerton  (sister  of  defendant  Homer  Wilcox), 
the  mortgage  running  to  defendant  Ella  Slack 
tformer  housekeeper  of  defendant  Homer  Wil- 
cox), and  the  mortgage  running  to  Stanley 
Wihiox  (son  of  defendant  Homer).  After  this 
suit  was  commenced,  and  before  the  hearing, 
the  first  two  of  said  three  mortgages  were  as- 
signed to  defendant  Stanley  Wilcox.  It  is  a 
sufficient  answer  to  all  of  complainant's  conten- 
tions to  say  that  in  our  judgment  the  testimony 
proves  that  these  mortgages  were  good-faith 
securities,  for  a  bona  fide  indebtedness,  and 
that  they  were  delivered.  The  issue  is  one  of 
fact,  and  its  discussion  would  serve  no  useful 
purpose.  The  decree  of  the  court  below  is 
therefore  affirmed,  with  costs. 

HOOKER,  C.  J.,  absent,  sick,  took  no  part 
The  other  Justices  concurred. 


CLAVIN  et  al.  v.  SEMPLE.  (Supreme  Court 
of  Minnesota.  Nov.  20,  1903.)  Appeal  from 
District  Court,  Beltrami  County;  W.  S.  Mc- 
Clenahan,  Judge.  Action  by  Annie  Clavin  and 
George  Tanner  against  William  Semple.  Judg- 
ment for  plaintiffs.  From  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed.  Charles 
W.  Scrutchin,  for  appellant.  L.  H.  Bailey,  for 
respondents. 

PER  CURIAM.  Action  to  recover  $75  al- 
leged to  be  due  as  rent  under  a  certain  lease. 
Plaintiff  had  judgment  in  the  court  below,  and 
defendant  appealed  from  an  order  denying  a 
new  trial.  'Though  there  are  no  assignments 
of  error  in  this  case,  'we  have  examined  the  evi- 
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deoce  for  the  pnrpose  of  determininK  ■whether 
the  findings  of  the  trial  court  are  bo  cleariy 
palpably  against  the  evidence  as  to  warrant 
a  reversal.  Our  conclusion  is  that  the  fiudings 
are  sustained,  and  the  order  appealed  from  is 
affirmed.  By  considering  the  merits  of  this 
case  in  the  absence  of  assignments  of  error, 
we  do  not  wish  to  be  understood  as  establishing 
a  precedent  which  will  require  na  to  do  so  at 
any  time  in  the  future.  The  rule  requiring  as- 
signments should  be  observed.    Order  affirmed. 


TREVOR  et  al.  t.  BUILDING  TBABES 
COUNCIL  et  al.  (Supreme  Court  of  Minnesota. 
Dec.  24,  1903.)  Suit  by  John  Trevor  and  others 
against  the  Building  Trades  Council  and  others. 
From  a  judgment  for  plaintiffs,  defendants  ap- 
peal.   Modified. 

PER  CUBIAM.  These  cases  are  identical 
with  Gray  et  al.  ▼.  Building  Trades  Council  et 
al.,  97  N.  W.  663,  the  opinion  in  which  was 
filed  on  December  24,  1903,  and  are  controlled 
by  the  decision  there  made;  and  it  is  therefore 
ordered  that  the  order  appealed  from  be  in 
each  of  these  cases  modified  as  indicated  In 
that  opinion.  Let  this  order  be  filed  as  of  the 
date  of  filing  the  former  opinion. 


0.  P.  BLANKS  TEA  &  COFFEE  CO.  T. 
BEE  PUB.  CO.  (Supreme  Court  of  Nebraska. 
Dec.  2,  1903.)     Commissioners'  Opinion.     De- 

fiartment  No.  3.  Error  to  District  Court,  Doug- 
as  County;  Slabaugh,  Judge.  "Not  to  be  offi- 
cially reported."  Action  by  the  Bee  Publishing 
Company  against  the  C.  F.  Blanke  Tea  &  Coffee 
Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed.  Stillman  &  Price, 
for  plaintiff  in  error.  Richard  8.  Horton,  tor 
defendant  in  error. 

DUFFIE,  C.  This  is  an  action  brought  by 
the  Bee  Publishing  Co.  against  the  C.  F.  Blanke 
Tea  &  Coffee  Company  for  advertising  contract- 
ed by  J.  W.  Johnstou.  The  facts  in  this  case 
and  the  evidence  to  support  the  judgment  in 
favor  of  the  defendant  m  error  are  similar  to 
the  facts  and  the  evidence  in  the  case  of  C.  F. 
Blanke  Tea  &  Coffee  Co.  v.  Rees  Printing  Co. 
(No.  13,187),  97  N.  W.  627:  and,  for  the  rea- 
sons given  in  the  opinion  in  that  case,  we  recom- 
mend a  reversal  of  the  judgment  herein. 

KIRKPATRICK,  C,  concurs. 

PER  CURIAM.  The  conclusions  reached  by 
the  Commissioners  are  approved;  and,  it  ap- 
pearing that  the  adoption  of  the  rerommenda- 
tions  made  will  result  in  a  right  decision  of  the 
cause,  it  Is  ordered  that  the  judBiiient  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 


COURTRIGHT  v.  ENO.  (Supreme  Court  of 
Nebraska.  Nov.  18.  190.3.)  Error  to  District 
Court,  DodKo  County;  Griramison,  Judge.  Ac- 
tion between  W.  J.  Courtright  and  Josephine  A. 
Edo.  From  the  judgment,  CourtriKlit  brings 
error.  Affirmed.  Courtright  &  Sidner,  for 
plaintiff  in  error.  F.  Dolezal  and  F.  W.  But- 
ton, for  defendant  in  error. 

PER  CURIAM.  In  an  accounting  in  an  ac- 
tion to  redeem  real  estate,  the  party  redeeming 
was  charged,  among  other  things,  with  an  item 
for  insurance  on  the  premises  redeemed,  the 
policy  for  which  insurance  had  not  at  the  time 
expired.  The  item  was  allowed  by  the  court 
as  a  proper  charge,  and  paid  into  court  by  the 
party  redeeming,  and  included  in  the  total  sum 
found  to  be  due  in  order  to  entitle  such  party 
to  the  right  to  redeem.    The  attorney  of  th* 


party  from  whom  the  prei 
received  and  accepted  uxe  i 
court,  and  at  about  the  sa 
the  policy  of  insurance  in 
the  same  canceled  by  the 
Ing  the  unearned  premium 
remitted  to  his  client,  whc 
The  court,  upon  due  not 
and  after  a  special  appeal 
going  to  the  merits  of  the 
tered  an  order  directing  th^ 
for  the  benefit  of  the  p 
amount  received  as  aforesi 
jnium  on  the  canceled  | 
From  this  order,  error  proc 
ed.  We  are  all  of  the  op 
had  jurisdiction,  and  was 
the  order  it  did,  for  the 
its  decree  effective  and  p 
and  interests  of  the  parties 
it  appears  to  us,  the  ordei 

groperly  made,  and  no  su 
een  advanced  for  its  rev 
the  form  of  the  order,  it 
veut  the  reception  by  the  ai 
of  a  greater  sum  than  wai 
from  the  party  redeeming, 
had  been  wrongfully  obtai 
tutiou.  No  good  purpose 
Igy  a  discussion  of  the  subje 
der  complained  of  is  acco 


McNERNX  T.  HUBBAl 

of  Nebraska.  Nov.  18,  11 
trict  Court,  Lancaster  Co 
Action  by  James  C.  McNe 
A.  Hubbard.  Judgment 
plaintiff  brings  error.  Affi 
Nerny,  in  pro.  per.  Halle 
Pound,  and  S.  B.  Pound, 
ror. 

PER  CURIAM.  The  ap 
gents  for  consideration  ai 
question  save  one  purely  ol 
preserved  by  bill  of  except 
rious  or  substantial  conflict 
ence  being  with  respect  to 
to  be  drawn  therefrom.  '. 
the  Commissioners  have  h 
consideration,  considered  t 
plaint,  and  both  have  rei 
that  the  finding  and  judgm 
ought  to  be  sustained.  & 
(Neb.)91N.  W.  245;  Id., 
facts  are  fully  stated  in 
further  consideration  by  t 
dence  contained  in  the  n 
similar  conclusion.  As  wa 
sioner  Hastings  in  the  latt 
disposition  of  the  matter  h' 
of  whether  the  alleged  fran( 
bard  Bros.,  were  in  fact  ind 
Enoch  Hubbard,  in  the  sui 
ed.  The  evidence,  we  are 
rants  the  inference  that  t 
an  actual  existing  and  bi 
elder  Hubbard  died  before 
to  trial,  which  fact  may  i 
the  dearth  of  evidence  on  i 
quite  true  other  facts  in  evi 
upon  the  alleged  frauduleL 
are,  we  think,  subordinate^ 
cipal  question  just  meuti 
said  that  the  grantors,  Hu 
fact  indebted  to  their  fathi 
then  the  incorporation  of 
the  transfer  of  the  propen 
to  it,  and  the  satisfaction 
mand  by  his  taking  stock  ii 
explainable  on  grounds  coi 
of  action  in  making  the  trs 
business  transaction.  Frai 
not  to  be  inferred,  where  t 
oncilable  with  honesty  of  p 
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ingB.  The  grantors,  as  owners  of  stock  in  the 
corpwation,  still  retained  as  much  of  an  in- 
terest  In  the  pioperty,  the  transfer  of  which  it 
is  sought  to  have  canceled,  as  they  had  before 
the  incorporation  of  the  company  and  the  trans- 
fer of  the  property  to  it.  While  it  is  argued 
that  the  interest  of  the  debtors  represented  by 
the  stock  of  the  corporation  cannot  Ise  reached, 
becanse  of  the  manner  in  wliich  it  was  incor- 
porated and  the  way  it  has  been  conducting  its 
business,  we  cannot  accept  the  argument  as  con- 
Tincing,  and  donbt  not  the  right  of  creditors  to 
porsae  their  remedy  in  this  respect,  the  same  as 
might  be  done  if  the  property  were  held  in  an- 
other form.  Applying  the  rule  announced  in 
Faulkner  y.  Sims  (Neb.)  94  N.  W.  113,  to  the 
record  as  we  find  it  in  this  case,  we  reach  the 
conclusion  that  the  findings  of  the  trial  court 
should  remain  undisturbed,  and  that  the  coa- 
clusion  reached  at  the  former  hearings  results  in 
a  right  disposition  of  the  appeal.  The  judgment 
of  affirmance  is  accordingly  adhered  to. 


Id  re  RHBA.  (Snpreme  Conrt  of  Nebraska.) 
Application  of  William  Rhea  for  writ  of  in- 
junction against  Warden  Allen  D.  Beemer  to 
enjoin  him  from  carrying  into  effect  an  order  of 
the  Uovemor  in  a  warrant  of  reprieve,  after 
affirmance  of  his  conviction  for  murder  (63  Neb. 
461,  88  N.  W.  789),  on  the  ground  that  the  fix- 
ing of  the  date  of  execution  was  a  judicial  act, 
and  could  not  b«  performed  by  the  Governor. 
Application  denied.  The  petition  alleged,  inter 
alia:  "That  the  opinion  and  judgment  of  this 
conrt  herein  rendered  and  pronounced  against 
your  petitioner  was  and  is  based  on  a  misun- 
derstanding of  fact,  which  your  petitioner  now 
alleges  he  can  show  to  the  satisfaction  of  the 
court,  in  this,  to  wit:  That  the  construction  of 
said  sectibu  3  of  the  Criminal  Code  of  the  state 
of  Nebraska  was  in  said  opinion  based  largely 
upon  the  fact  that  in  the  amendatory  act  of 
1893  the  comma  immediately  fbllowing  the 
-word  'purposely  is  omitted,  and  in  that  respect, 
and  because  thereof,  said  section  was  held  to  be 
different  from  the  Ohio  section  at  the  time  of 
its  construction  by  the  Supreme  Court  of  that 
state  as  aforesaid,  and  that  this  constituted  an 
amendment  of  the  section  after  it  was  so  con- 
strued by  the  Supreme  Court  of  Ohio,  and  was 
sufficient  to  justify  an  inference  that  the  Legis- 
lature intended  to  change  the  meaning  and  con- 
struction of  said  section,  so  that  this  court 
Tvonld  be  no  longer  bound  by  the  Ohio  con- 
struction thereof,  but  at  liberty  to  refuse  to  fol- 
low the  same,  when  in  truth  and  in  fact  there 
Tvas  no  comma  immediately  following  tiie  word 
'purposely'  in  the  Ohio  statute,  as  enacted  by 
the  Legislature  of  that  state,  and  as  it  was 
when  so  construed  by  the  Supreme  Conrt  of 
that  state,  all  of  which  plainly  appears  fay  the 
official  publication  of  said  section  in  the  Ses- 
sion Laws  of  Ohio  for  the  year  1834-35,  in 
which  the  same  was  first  officially  published 
after  its  passage,  and  said  comma  was  first 
placed  in  said  sectiou  by  a  compiler  of  the  stat- 
utes of  Ohio  some  years  later. 

The  OHIEF  JUSTICE,  with  whom  sat 
AMES  and  POUND,  CC,  after  consultation, 
said  that  they  were  all  of  opinion  that  the  peti- 
tioner was  invokinz  a  power  which  did  not  ex- 
ist in  the  full  benco,  and,  a  fortiori,  in  a  judge 
at  chambers,  and  that  the  Glovemor  acted  in  ac- 
cordance with  the  Constitution.  Application 
denied. 


NBWVJLLB  et  al.  v.  GREAT  NORTHERN 
RY.  CO.  (Supreme  Court  of  North  Dakota. 
Not.  3,  1903.)  Appeal  from  District  Court, 
Williams  Couutyj  Jotin  F.  Cowan,  Judge.  Ac- 
tion by  Frank  Newville  and  26  others  against 
the  Great  Northern  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals.    Af- 


firmed.    O.  3,  Murpliy,  for  appellant     N.  A. 
Stewart,  for  respondents. 

PER  CURIAM.  The  questions  involved  in 
this  case  are  the  same  as  those  considered  and 
determined  in  the  case  of  Johnson  v.  Great 
Northern  Railway  Company,  97  N.  W.  546,  in 
which  the  opinion  has  just  been  handed  down. 
The  same  attorneys  appear  in  both  cases.  No 
briefs  were  filed  in  this  case,  and  it  was  agreed 
by  counsel  in  open  court  that  the  disposition  of 
this  case  should  be  governed  by  the  decision  in 
the  case  of  Johnson  v.  Great  Northern  Railway 
Company.  Following  the  order  made  in  that 
case,  the  order  of  the  district  court  is  affirmed. 


BRANDREIT  v.  MINNEAPOLIS  &  ST.  L. 
R.  CO.  (Supreme  Court  of  South  Dakota. 
Dec.  2,  1903.)  Appeal  from  Circuit  Court, 
Codington  County;  Julian  Bennett,  Judge.  Ac- 
tion by  Bernard  Brandreit  against  the  Minne- 
apolis &  St.  Louis  Railroad  Company.  From 
an  order  of  the  circuit  court,  dismissing  an 
appeal  from  a  judgment  of  a  justice  for  plain- 
tifc,  defendant  appeals.  Affirmed.  George  W. 
Case,  for  appellant.  H.  G.  Huudredmark,  for 
respondent. 

CORSON,  J.  This  action  was  commenced  in 
the  justice  court,  and,  a  judgment  being  entered 
in  favor  of  the  plaintiff,  the  defendant  attempt- 
ed to  appeal  to  the  circuit  conrt.  After  theSO 
days  had  expired  in  which  an  amieai  could  be 
perfected,  counsel  for  the  plaintiff  moved  in  the 
circuit  cuurt  to  dismiss  the  appeal,  and  the  mo- 
tion was  granted,  and  the  appeal  to  this  court 
Is  taken  from  the  order  dismisedng  that  appeal. 
The  grounds  for  the  motion  made  in  the  arcuit 
court  may  be  briefly  stated  as  follows:  That 
the  pretended  appeal  was  of  no  force  and  ef- 
fect, for  the  reason  that  the  right  of  appeal  was 
lost  before  the  pretended  appeal  was  taken; 
and  also  that  no  undertaking,  as  provided  by 
section  6133,  Comp.  Laws  1887,  then  in  force, 
was  filed  with  the  justice.  The  conditions  of 
the  undertaking  in  this  case  are  identically  the 
same  as  those  found  in  the  undertaking  on  ap- 
peal to  the  circuit  court  in  Doering  V.  Jensen 
JS.  D.)  91  N.  W.  343,  which  this  court  held  was 
msufficient,  and  conferred  no  jurisdiction  upon 
the  circuit  court,  and  that  the  appeal  was, 
therefore,  properly  dismissed  by  fliat  court. 
Ruled  by  the  decision  in  that  case,  the  order  of 
the  circuit  court  must  be  affirmed.  These  views 
render  it  unnecessary  to  consider  or  discuss  the 
other  questious  raised  on  the  appeal.  The  or- 
der of  the  circuit  court  is  affirmed. 


STATE  V.  MONTGOMERY.  (Supreme  Conrt 
of  South  Dakota.  Jan.  20, 1904.)  Error  to  Cir- 
cuit Court,  Clay  County;  E.  G.  Smith,  Judge. 
Ben.  J.  Montgomery  was  convicted  of  grand 
larceny,  and  appeals.  Affirmed.  T.  E.  Price, 
for  plaintiff  in  error.  Philo  Hall,  Atty.  Gen., 
for  the  State. 

CORSON,  P.  J.  Upon  an  information  duly 
filed  the  plaintiff  in  error  was  tried  and  convict- 
ed in  the  circuit  court  of  Cla^  couuty  of  the 
crime  of  ^and  larceny.  The  information,  ^i- 
dence,  rulings,  charge  of  the  court,  questions 
presented  for  decision,  and  the  property  char- 
ged to  have  been  stolen  are  the  same  as  in  the 
case  of  State  v.  Sam.  J.  Montgomery,  97  N.  W. 
716,  which  has  lieen  recently  decided  by  thi.s 
court;  and  for  the  reasons  therein  stated  the 
judgment  of  the  circuit  court  and  order  denying 
a  new  trial  are  affirmed. 


DAWLBY  V.  CITY  OF  ANTIGO  et  al.  (Su- 
preme Court  of  Wisconsin.  Jan.  12.  1904.)  Ap- 
peal from  Circuit  Court,  Langlade  County ;  John 
Goodland,  Judge.  Action  by  W.  H.  Dawley 
against  the  city  of  Antigo  and  another.    From 
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a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal. Affirmed.  Henry  Hay  (Max  Hoffman, 
of  counsel),  for  appellants.  Geo.  N.  Latta,  for 
respondent. 

PER  CUBIAM.  The  plaintiff  is  a  resident 
and  property  owner  of  the  city  of  Antigo,  and 
brought  this  action  to  declare  a  special  tax  and 
assessment  for  sprinkling  certain  streets  in  the 
city,  inyalid,  and  that  ue  cloud  attempted  to 
be  created  upon  the  title  to  lots  owned  by  him. 


as  a  result  of  such  assessment,  be  remored. 
The  facts  in  this  case  are  identical  with  tV 
facts  in  the  case  of  H.  O.  Borgman  ▼.  City  n' 
Antigo  and  J.  J.  Laughlin  (decided  herewith  i 
97  N.  W.  936,.  except  that  respondent  in  thi» 
case  did  not  sign  a  petition  for  sprinkling  ut 
of  the  streets  in  the  city  of  Antigo.  The  n* 
is  ruled  by  the  Borgman  Case.  The  jadfnn>i.: 
must  therefore  be  affirmed.  The  jndgmeat  of 
the  circuit  court  is  affirmed. 


End  of  Cases  nr  Vol.  97. 
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ABATEMENT. 

Of  nuisance,  see  "Health,"  §  1;  "Intoxicatxig 
Liquors,"  {  4;  "Nuisance,"  1 1. 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  "Election  of  Remedies." 
Judgment  as  bar  to  another  action,  see  "Judg- 
ment," i  e. 
Right  of  action  hj  or  against  personal  repre- 
seutative,    see    "Executors    and    Administra- 
tors," S  6. 

I  1.  WalTer  of  croimda  of  Abateatont 
•ad  time  aaid  manner  of  pleadimc 
in  general. 

Where  the  question  of  jurisdiction  is  litigated 
hj  a  nonresident  defendant  bj  a  plea  to  the 
merits  and  a  plea  to  the  jurisdiction,  such  de- 
fendant does  not,  by  appealing  from  adverse 
decision,  waive  his  plea  to  the  jurisdiction. — 
Stull  Bros.  V.  Pov?eIl  (Neb.)  249. 

A  nonresident  defendant  may  join  a  plea  to 
the  merits  with  a  plea  to  tha  jurisdiction. — Stull 
Bros.  T.  Powell  (Neb./  249. 

ABSENCE. 

Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  §  2. 

ABSTRACTS  OF  TITLE. 

In  an  action  by  an  abstractor  for  compen- 
sation for  an  abstract  and  certified  copies  there- 
of, a  charge  anthorizing  compensation  according 
to  a  cu.stom  held  erroneous,  in  the  absence  of 
proof  of  such  custom. — Kenyon  v.  Charlevoix 
Imp.  Co.  (Mich.)  407. 

Where  a  real  estate  company  ordered  an  ab- 
stract, and  a  large  number  of  copies  thereof, 
from  an  abstractor,  the  measure  of  the  latter's 
compensation  for  the  copies  stated. — Kenyon  v. 
Charlevoix  Imp.  Go.  (Mich.)  407. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments,  see  "Municipal  Corporations,"  S  6. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Blminent  Do- 
main," i  2. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," i  8. 


ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales,"  {  4. 

Of  guaranty,  see  "Guaranty,"  §  1. 

Of  offer  or  proposal,  see  "Contracts."  {  1. 

Of  offer  to  sell,  see  "Sales,"  §  1;   "Vendor  and 

Purchaser,"  i  1. 
Of  performance  of  contract,  see  "Contracts," 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  §§  8,  11. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 
97  N.W.-71 


ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Payment"; 

"Release." 
Authority  of  attorney  as  to,  see  "Attwn^  and 

Client,''  1 1. 

Acceptance  by  a  creditor  of  a  check  for  a  part 
of  his  claim  is  not  an  accord  and  satisfaction, 
unless  the  check  recites  that  it  is  in  full  pay- 
ment of  the  claim,  or  it  is  so  declared  when  it 
is  tendered. — Hillestad  v.  Lee  (Minn.)  1055. 

Where  a  claim  is  unliquidated,  and  the  cred- 
itor is  tendered  an  amount  less  than  his  claim 
in  satisfaction  of  it,  his  acceptance  is  an  ac- 
cord and  satisfaction. — Hillestad  v.  Lee  (Minn.) 
1055. 

An  accord,  even  between  plaintifC  and  a  third 
party,  as  to  the  subject-matter  of  the  action, 
and  a  satisfaction  moving  from  such  third  par- 
ty to  the  plaintiff,  held  available  in  bar  of  the 
action.— Chicago,  B.  I.  &  P.  Ry.  Co.  t.  Brown 
(Neb.)  1038. 

A  plea  of  accord  and  satisfaction  is  a  ratifica- 
tion of  the  settlement  by  the  defendant.— Chi- 
cago, R.  I.  &  P.  Ry.  Ca  v.  Brown  (Neb.)  1038. 

Where  it  is  uncertain  which  of  two  parties  is 
liable  for  a  debt  of  fixed  amount,  it  is  a  saffl- 
cient  consideration  to  support  a  settlement  be- 
tween one  of  such  parties  and  the  creditor. — 
Chicago,  R,  I.  &  P.  By.  Co.  v.  Brown  (Neb.) 
1038. 

In  action  on  notes,  held,  that  plaintiff  was  en- 
titled to  have  an  amount  paid  ner  attorney  by 
defendant  ou  a  settlement  unauthorized  by  her 
credited  on  the  amount  due  her  on  all  the  other 
notes.— Fosha  v.  Prosser  (Wis.)  924. 

ACCOUNT. 

Accounting  by  county  officers,  see  "Counties," 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  §  7. 

Accrual  of  right  of  action  on  account,  see  "Lim- 
itation of  Actions,"  {  2. 

ACCRUAL. 

n,  see  "Limitat 

ACKNOWLEDGMENT. 


Of  right  of  action,  see  "Limitation  of  Actions," 
«2. 


Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  §  8. 

Operation  and  effect  of  admission  as  evidence, 
see  "Evidence,"  {  4. 

I  1.     Taking;  and  oertlfloate. 

Withodt  statutory  certificate,  a  chattel  mort- 
gage executed  on  personal  property  temporarily 
situated  in  North  Dakota  is  not  entitled  to  be 
filed  in  the  township  of  Minnesota  where  the 
mortgagor  resides.— -^weto  v.  Burau  (Minn.) 
128. 

I  2.    Pleading  and  evidence. 

Evidence  held  insufficient  to  impeach  certifi- 
cate of  acknowledgment  of  a  deed. — Swett  v. 
Large  (Iowa)  1104. 

ACQUIESCENCE. 

As  ground  of  estoppel,  see  "Estoppel,"  (  2. 
(1121) 
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ACTION. 

Abatement  see  "Abatement  and  Revival." 
Acxirual,  see  '-Limitation  of  Actions,"  §  2. 
S"  by  former  adjudication,  see  "Judgment," 

Election  of  remedy,  see  "Election  of  Remedies." 

Jnrisdicticm  of  courts,  see  "Courta" 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions.' 

Pendency  of  action,  see  "Lis  Pendens." 

Renew  of  proceedings,  see  "Appeal  and  Br- 
F.t'"  J  '-'F.f'2'^^i'''"/  "ExcepUons,  Bill  of": 
Judgment, '  §  3;  ''Justices  of  the  Peace,"  i 
j5;   "New  Trial." 

Actioru  hetiocen  parties  in  partinUar  relottoiw. 

See  "Landlord  and  Tenant"  IS  7.  8;    "Master 

a"^   ??.'■?''.?*'"  J^   ^'    ''■-10;     "Principal   and 
Agent    i  2;   "Principal  and  Surety,"  $  2. 
Co-tenants,  see  "Partition,"  §  1. 

Actlong  lyy  w  aaaintt  particular  cIomm  of 

parties. 
See  "Brokers,"  {  1;   "Carriers,"  §«  1-3;   "Drug- 

S^   L    .r'J^uto™  and  Administrators,"  §  0; 

"Infants,"  $  3;   "Insane  Persons,"  %  2;  "ilas- 

Ifl  "Sl.Af'T^^V.i**!  "Municipal  Corpora- 
tions.;' §^  6,  'J.  1J5;  "Parent  and  Child";  "Part- 
nership, I  2;  "Physicians  and  Surgeons"; 
Z7.'°H;P"J  "°d  Surety,"  §1;  "Railroads,"  §§ 
4-7,     bchools  and  School  Districts,"  §  1. 

Assignees,  see  "Assignments,"  |  3. 

Bank  officers,  see  "Banks  and  Banking,"  i  1. 

Banks,  see  "Banks  and  Banking."  §  2 

Co-tenants,  see  "Tenancy  in  Common."  {  3. 

County  officers,  see  "Counties,"  !  2 

Health  officers,  see  "Health,"  §  1. 

Heirs,  see  "Descent  and  Distribution,"  %  1 

iaxpayers,  see  "Municipal  Corporations,"  {  10 

lelegraph  companies,  see  "Telegraphs  and  Tel- 
ephones,   §  2. 

Trustees,  see  "Trusts,"  %  2. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  {  1. 


AeOona  relating  to  particular  species  q/"  property 

or  estates. 
Jsee  "Animals." 

Porticttlar  causes  or  grounds  of  action. 
See  "AssauU  and  Battery,"  i  1;  "Bills  and 
Notes,"  S  7;  "Death,"  S  1;  "Fraud"  S  2- 
;:insurance."'  8§  11,  „i2:  *  "Judgment''  8  lo| 
"Libel  and  Slander,"  i  3;  "Money  L^nt" 
^^oji^7,^e<!eived";  "Negligence,"  8  4;  "Tres- 
pass ;  'Trover  and  Conversion,''  8  2;  "Work 
and  Labor. 

■^^lll??*!?",  .,"'    affections,    see    "Husband    and 
Wife,    §  3. 

Bank  depoKits,  ^ee  "Banks  and  Banking,"  g  2 

Bastardy,  see  "Bastards,"  §  1. 

Bonds  of  county  officers,  see  "Counties,"  8  2 

f.i?S"  ,PL  contract,    see    "Contracts,"    8    5: 

Sales, '  81  7,  8;  "Vendor  and  Purchaser,''  i  5 

Breach  of  contract  to  exchange  property,  see 

Exchange  of  Property." 
Breach  of  warranty,  see  "Sales,"  8  8. 
Compensation  of  brokers,  see  "Brokers,"  8  1 
Compensation  of  physician,  see  "Physicians  and 

ourgcons. 
Compensation    of    teacher,    see    "Schools    and 

School  Districts,"  8  1. 
Conversion  of  logs,  see  "Logs  and  Logging." 

^L''J'l?i''^'"'^''y,?'.*.?'««'a».  see  "Tele^phs 
and  Telephones,"  8  2. 

Delay  in  shipment  of  live  stock,  see  "Carriei-s," 
I^l^truction  of  diseased  cattle,   see   "Health," 


1<  allure  to  deliver  possession  of  demised  prem- 
ises, see  "Landlord  and  Tenant"  8  5. 
reads''" S^-  ''*"  °l*''**'o°  °'  railroad,  see  "Rail- 
Foreign  judgment  see  "Judgment"  8  10. 
Injunction  bond,  see  "Injunction,''  8  4. 


Injuries  to  live  stock 
railroad,  see  "Railroj 
Insurance  premiums,  e< 
Loss  of  goods  in  carriat 
Loss    of   services   of   - 

Child." 
Malpractice,  see  "Phys 
Negligence  in  collectio; 
,and  Banking,"  8  2. 
Negligence  of  druggist, 
Personal   injuries,   see 
S3;   "Highways,"  8  4 
88  7-10;   "Municipal  ( 
roads,"  88  4,  5;    "Strc 
Price  of  goods,  see  "Sai 
Recovery   of  consideral 
see  "Contracts,"  8  1. 
Recovery  of  price  paid 

5  9. 
Recovery  of  price  paid  fi 

Purchafser,''  8  0. 
Services,  see  "Master  an 

and  Labor." 
Tort  by  municipal  corp 

Corporations.''^  8  &. 
Unlawful    detainer   of 

"Landlord  and  Tenant 
Wages,  see  "Master  and 
Wrongful  attachment,  » 

ForticiUar/o: 

See  "Eaectment";  "Reiil 

"Trover  and  Conversi 

Particular  forms 
See  "Divorce";    "Injunci 

"Quieting  Title";  "Sp 
Alimony,  see  "Divorce," 
Cancellation  of  deed,  see 
Cancellation  of  written 

cellation  of  Instrument 
Compelling   admission   o 

"Schools  and  School  Di 
Compelling  Telease    of 

gages,"  8  5. 
Confirmation  of  tax  title 
Determination   of  advera 

erty,  see  "Quieting  Tit 
Enforcement  or  foreclos 

chanics'  Liens,"  8  5. 
Establishment   and   enfo 

'•Trusts,"  8  2. 
Lstsblishment  of  bounds: 

Establishment  of  drain,  e 
Establishment  of  will,  se 
Foreclosure  of  mortgage'. 
Foreclosure  of  tax  lien,  si 
Modification  of  award  of  s 

8  3. 
Redemirtion   from  foreclo 

gages,"  8  8. 
Reformation  of  written 

ormation  of  Instrument 
Removal  of  cloud  on  title 
Restraining  illegal  expend 

sec  "Counties,"  8  4. 
Restraining  obstruction  ol 

ways,"  8  4. 
Separate  maintenance  of 

and  Wife,"  8  2. 
Setting  aside  award  undei 

"Insurance,"  8  10. 
Setting  aside  compromise 
"Compromise  and  Settle 
Setting  aside  decisions  of 

lie  Lands,"  8  2. 
Setting  aside  discharge  ol 
tive,  see  "Executors  and 
Setting  aside  fraudulei 
"Fraudulent  Convevnncf 
Setting  aside  sale  of  dec 
"Executors  and  Adminis 
Setting  aside  will,  see  "WL 
Trial  of  tax  title,  see  "Taj 
Vacation  of  highway,  see 
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Porttculor  imweedtng*  in  action*. 

Se«   "Appearance";     "Continuance";     "Costs' 
"Damages";        "Evidence";_        "Execution"; 
"Judgment";     "Jury";     "Limitation    of    Ac- 
tions'^;    "Motions";    "Parties";     "Pleading"; 
"Process";   "Trial'^   "Venue." 

Bill  of  particulars,  see  "Pleading,"  S  6. 

Default,  see  "Judgment,"  {  1. 

Notice  of  action,  see  "Process,"  {  1. 

Verdict,  see  "Trial,"  {  10. 

Particular  remedies  <n  or  incident  to  actUyru. 

Sec  "Attachment";    "Garnishment";    "Injunc- 
tion";  "Keceivers." 

ProeeecUngt  in  exercise  of  tpedai  jurisdictUms. 

Courts  of  limited  jurisdiction  in  general,   see 

"Courts,"  {  3. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  t  4. 

i   1.    Jolndsr,     spUttiiiSt     oonaoUdatiom, 
and  seTeraiioe. 

An  action  to  set  aside  a  deed  as  fraudulent 
may  be  joined  with  one  to  have  a  certain  trans- 
action whereby  a  debtor  enlarges  his  statutory 
homestead  declared  void  and  to  subject  the 
Added  land  to  the  lien  of  a  judgment— Hunt  ▼. 
Dean  (Minn.)  574. 

Under  Code  Civ.  Proc.  S  144,  complaint  hetd 
bad  for  misjoinder  of  causes  of  action.— First 
Xat.  Bank  t.  D.  S.  B.  Johnson  Land  Mortg. 
Co.  (S.  D.)  748. 

Under  Rer.  St.  1898,  {  2647,  a  cause  of  ac- 
tion to  recover  the  reasonable  value  of  certain 
personal  property  sold  held  properly  joined  with 
an  action  to  recover  for  defendant's  breach  of  a 
contract  to  deliver  stock  to  plaintitC  in  payment 
for  such  property.— Badger  Telephone  Co.  t. 
Wolf  River  Telephone  Co.  (Wis.)  907. 

ACTION  ON  THE  CASL 

See  "Trespass,"  {  1. 

ACT  OF  GOD. 

-Effecting  liability  of  carrier  of  goods,  see  "Car- 
riers," {§  1,  2. 

ADJOINING  LANDOWNERS. 

See  "Boundaries."    • 

ADJOURNMENT. 

Pending  trial  of  criminal  prosecution,  see  "Grlm- 
iual  Law,"  {  9. 

ADJUDICATION. 

Of  courts  in  general,  see  "Oourts,"  {  2. 
Operation  and  effect  of  former  adjudication,  see 
"Judgment,"  §g  6,  7. 

ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  "Insurance," 
SIO. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

ADMISSIONS. 

As  evidence  in  civil  actions^  see  "Evidence,"  S  4. 


ADULTERATION. 

See  "Pood." 

ADULTERY. 

Ground  for  divorce,  see  "Divorce,"  {  2, 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Tide." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

By  co-tenant,  see  "Tenancy  in  Common,"  i  2. 

By  or  under  life  tenant,  see  "Life  Estates." 

S   1.    Ifatnre  *ad  reavlsltes. 

In  an  action  to  determine  an  adverse  claim, 
a  conclusion  of  law  that  plaintiff  was  the  owner 
of  the  land,  and  declaring  defendant's  asserted 
claim  nnll  and  void,  held  unsupported  by  the 
findings  of  fact.— Johnson  v.  Peterson  (Minn.) 
384. 

Possession  of  vendee  under  an  executory  con- 
tract for  the  purchase  of  land  is  not  adverse 
to  the  vendor,  so  long  as  the  purchase  money 
is  not  paid  or  a  deed  demanded.— Johnson  v. 
Peterson  (Minn.)  384. 

Where  a  grantor  remains  in  possession  after 
a  valid  conveyance,  his  possession  is  presumed 
to  be  permissive. — Kelly  v.  Palmer  (Minn.)  578. 

The  presumption  that,  where  a  grantor  re- 
mains m  possession  after  conveyance,  the  pos- 
session is  permissive,  is  not  conclusive,  if  his 
claim  to  title  in  himself  is  made  known  to  the 
grantee. — Kelly  v.  Palmer  (Minn.)  578. 

Notice  of  claim  of  adverse  possession  by 
grantor  remaining  in  possession  may  be  brought 
home  to  his  grantee  by  open,  notorious,  and 
hostile  acts. — Kelly  v.  Palmer  (Minn.)  578. 

A.  grant  of  lands  may  be  presumed  from  acts . 
of  exclusive  and  continuous  occupation  for  10 
years  with  a  claim  of  ownership. — Flanagan  v. 
Mathieson  (Neb.)  2S7. 

Certain  proof  of  possession  of  property  held 
proof  of  adverse  possession  under  the  10-year 
statute  of  limitations. — Roberts  v.  Decker 
(Wis.)  519. 

f  2.     Pleadlnc  evldeiioe,  trial,  and  re- 
▼lexr. 

A  question  whether  a  grantor  remaining  in 
possession  had  acquired  title  to  the  land  as 
against  his  grantee  by  adverse  possession  was 
for  the  jury.— Kelly   v.    Palmer   (Minn.)    578. 

Evidence  held  to  maintain  findings  that  gran- 
tor remaining  in  possession  claimed  adversely. 
—Kelly  V.  Palmer  (Minn.)  578. 

Evidence  in  an  action  to  quiet  title  Md  to  es- 
tablish adverse  possession  in  defendants. — Flan- 
agan V.  Mathieson  (Neb.)  287. 

The  burden  of  proof  in  ejectment  to  show 
defendant's  possession  under  claim  of  ownership 
would  not  date  from  the  time  his  possession  be- 
came adverse  to  plaintiff  Jield  on  plaintiff. — 
Baty  V.  Elrod  (Neb.)  343. 

Evidence  as  to  adverse  possession  of  prem- 
ises examined,  and  held  to  present  a  case  for 
the  jury.— lUiuois  Steel  Co.  v.  Budziss  (Wis.) 
166. 

Evidence  as  to  use  and  possession  of  premises 
for  the  statutory  period  held  suSlcipnt  to  go  to 
the  jury  as  to  whether  the  possession  was  un- 
der an  exclusive  claim  of  title. — Illinois  Steel 
Co.  V.  Budzi2M  (Wis.)  166. 

A  pleading  alleging  title  to  real  estate  under 
the  10-year  statute  of  limitations,  Rev.  St.  1898, 
4211,  4214,  held  not  bad  for  alleging  posses- 
sion of  the  premises  for  20  years. — Roberts  v. 
Decker  (Wis.)  519. 
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An  answer,  as  against  a  demurrer  ore  tenus, 
held  to  sufficiently  plead  the  10-year  statute  o( 
limitations.— Roberts  v.  Decker  (Wis.)  519. 

Defendant  in  an  action  of  ejectment  may 
plead  title  under  the  10  and  20  ycnrs  statute 
of  limitations.— Roberts  t.  Decker  (Wis.)  519. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  i  1. 

ADVICE  OF  COUNSEL 

ETldence  as  to,  see  "Evidence,"  {  6. 

AFFIDAVITS. 

In  parUcular  vroceedingt. 
See  "Attachment,"  |  2. 

For  publication  of  process,  see  "Process,"  {  1. 
For  removal  of  county  seat,  see  "Counties,"  %  2. 

AFTER-ACQUIRED  TITLE 

Estoppel  to  assert,  see  "Estoppel,"  §  1. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Best  evidence  to  show  vote  of  directors  of  agri- 
cultural society,  see  "Evidence,"  §  3. 

Irrigation,  see  "Waters  and  Water  Courses," 
S  1. 

Property  in  crops,  see  "Crops." 

Although  the  action  of  stockholders  of  a^- 
cultural  a!<sociation  was  ineffectual  to  authorize 
the  execution  of  a  mortgage,  it  was  a  proper 
circumstance  to  be  considered  in  construing  the 
minutes  of  a  subsec^uent  meeting  of  the  directors 
authorizing  execution  of  mortgage. — Ismon  v. 
Loder  (Mich.)  709. 

Execution  of  mortgage  by  agricultural  society 
held  to  be  authorized  by  action  of  stockholders 
and  vote  of  directors,  under  Oomp.  Laws  1897, 
i  5974.— Ismon  v.  Loder  (Mich.)  769. 

There  being  no  law  requiring  anicultural  so- 
cieties to  have  a  seal,  aud  Comp.  Laws  1897,  § 
9005,  giving  scroll  same  effect  as  seal,  seals 
attached  to  names  of  officers  of  agricultural  so- 
ciety held  to  be  seal  of  corporation. — Ismon  v. 
Loder  (Mich.)  769. 

Unsealed  conveyance  by  agricultural  associa- 
tion held  good,  under  Comp.  Laws  1807,  I  10.- 
417.— Ismon  v.  Loder  (Mich.)  769. 

ALIENATION. 

Of  affections,  see  "Husband  and  Wife,"  %  3. 
Of  Indian  lands,  see  "Indians." 
Suspen.sion  of  power  of  alienation  of  property, 
see  "Perpetuities." 


See  "Indians.' 


ALIENS. 
ALIMONY. 


Bee  "Divorce,"  {  3. 


ALLOWANCE. 

To  surviving  wife,  husband,  or  diOdren  of  de- 
cedent, see  "Executors  and  Administrators," 
8  3. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

In  a  petition  asking  that  certain  letters  and 
figures  shown  in  a  will  in  tiie  description  of 
personal  property  should  be  stricken  out.  eri- 
dence  considered,  and  held  to  sustain  findio); 
that  the  words  and  figures  were  a  part  of  the 
instrument  when  it  was  presented  and  probated. 
—In  re  Pope's  Estate  (Minn.)  lOKJ;  Wbeaton  r. 
Pope,  Id. 

Writing  the  words,  "For  value  received,  we 
hereby  guaranty  the  payment  of  the  within  note, 
and  waive  presentment  for  payment,  demand, 
and  notice  of  protest,"  over  indor!i«nieni  in 
blank  on  a  note,  held  a  material  alteration,  re- 
leasing the  indorser. — Harnett  v.  Holdrege 
(Neb.)  443. 

Writing  the  words  that  the  "note  is  to  be 
exchanged  for  mortgage  bonds"  of  a  certain 
railroad  across  the  face  of  a  note  after  indorsv 
ments  in  blank,  without  the  knowledge  or  <-od- 
sent  of  the  indorsers.  releases  them. — Harnett 
V.  Holdrege  (Neb.)  443. 

AMENDMENT. 

Of  constitution,  see  "Constitutional  Lew,"  S  L 
Of   pleadings   as  ground   for  eo'ntinaance^   see 

"Continuance." 
Of  statute,  see  "Statutes,"  S  4. 

Of  particular  legal  prooeedlnga. 

See  "Exceptions,  Bill  of,"  {  2;  "Indictment  and 
Information,"  $  3;    "Pleading,"  S  5. 

Aflidavit  in  attachment,  see  "Attachment,"  S  2. 

Mechanic's  lien  claim  or  statement,  see  "Me- 
chanics' Liens,"  f  2. 

Pleadings  after  remand,  see  "Appeal  and  Er- 
ror," $  20. 

Writ  of  attachment,  see  "Attachment,"  {  3. 

„    „„      „      ANIMALS. 

See  "Game." 

Carriage  of  live  stock,  see  "Carriers,"  I  2. 

Description  of,  in  chattel  mortgage,  see  "Chat- 
tel Mortgages,"  {  1. 

Destruction  of  diseased  cattle,  see  "Health," 
Jl. 

Evidence  of  conduct  of  bloodhounds  set  on  trail 
of  fugitive  criminal,  see  "Criminal  Law,"  {  6. 

Form  and  allegations  in  complaint  against  rail- 
road for  killing  live  stock,  see  "Pleading."  i  L 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," %  6. 

Municipal  regulations  as  to  keeping,  see  "Mu- 
nicipal Corporations,"  §  7. 

Opinion  evidence  in  action  against  railroad  for 
killing  live  stock,  see  "Evidence,"  $  11. 

Prejudicial  effect  of  instructions  in  action  to  re- 
cover impounded  animals,  see  "Appeal  and  Er- 
ror," i  19. 

Sale  of  diseased  hogs  being  dangerotiB  to  hn- 
man  life,  original  seller  held  liable  to  oltimate 
purchaser,  though  actual  injury  done  was  to 
proi>erty.— Skinn  v.  Reutter  (Mich.)  IS!. 

Death  of  hogs  with  which  diseased  hogs  were 
placed  by  purchaser  held  natural  result  of 
wrongful  act,  for  which  seller  was  liable. — Skinn 
V.  Reutter  (Mich.)  152. 

A  purchaser  of  diseased  hogs,  who  placed 
them  with  his  own  hogs,  causing  their  death. 
could  recover  as  damages  both  the  value  of  the 
hogs  purchased  and  of  those  which  contracted 
the  disease  and  died. — Skinn  t.  Reutter  (Mich.) 
162. 
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Purchaser  of  diseased  hogs  held  not  precluded 
from  a  recovery  acainst  original  seller  by  the 
fact  that  he  purchased  immediately  from  an 
innocent  third  person,  to  whom  the  seller  sold 
them.— Skiun  t.   Rentter   (Mich.)    152. 

One  imponnding  gwine  trespassing  on  his  land 
I  held  confined  to  damages  given  by  Comp.  Luws 
1807,  8  10,691,  and  not  entitled  to  p^alty  un- 
der sectionB  10,688  and  10,689.— Miller  t.  Hoff- 
man (Mich.)  769. 

TTnder  Comp.  Laws  1897,  §  10,695,  one  giving 
notice  that  he  has  impounded  beasts  because 
they  are  on  his  premises  held  not  entitled  to 
thereafter  recover  the  nenalty  imposed  by  sec- 
tions 10,688  and  10,689.  relative  to  distraining 
of  beasts  "going  at  large."— Miller  v.  Hoffman 
(Mich.)  759. 

Comp.  Laws  1897,  i  10,698,  held  to  imply 
that  one  impounding  beasts  shall  hare  the  right 
to  be  heard  on  the  award  of  appraisers  appoiut- 
pd  under  the  statute,  for  the  purpose  of  deter- 
ininins  the  amount  due  the  impounder. — ^Miller 
V.  Hoffman  (Mich.)  769. 

A  witness,  obtaining  information  as  to  vicious 
chnrncter  of  a  dog  from  one  person  only,  may 
testify  on  that  issue.— Fisher  v.  Weinholzer 
(Minn.)  426. 

Where  the  taker-up  of  trespassing  stock,  un- 
der Comp.  St.  1901,  c.  2,  art.  3,  by  his  notice 
makes  an  illegal  demand  on  the  owner  as  a  con- 
dition for  delivery,  the  owner  may  tender  pay- 
ment of  the  damages  done  and  maintain  replev-' 
in.— McAllister  v.  Wrede  (Neb.)  318. 

T'nder  a  contract  to  take  cattle  to  run  on 
pl.-iintiff's  range,  h^ld,  that  he  was  entitled  to 
!$l  per  head  for  all  he  turned  back,  though  some 
could  not  be  found.- Miller  ▼.  Lewia  (8.  D.) 

ANNULMENT. 

Of  wiU,  aee  "WUls,"  {  3. 

ANSWER. 

In  contempt  proceedings,  see  "Coatempt,"  i  2. 
In  plead'nc,  see  "Pleading." 

APOTHECARIES. 

See  "Druggists." 

APPEAL  AND  ERROU 

See  "Certiorari";  "ExcepUons,  Bill  of";  "New 
Trial." 

Appellate  jurisdiction  of  particular  courts,  see 
-Courts,''  §  4. 

Costs,  see  "Costs,"  {  3. 

Kffect  of  existence  of  remedy  by,  as  to  manda- 
mus, see  "Mandamus,"  f  1. 

Validity  of  statute  nllowiug  appeal  from  allow- 
ance of  claim  against  municipality  as  taking 
of  property  witliout  due  process  of  law,  see 
"Constitutional  Law,"  §  8. 

Review  in  partieular  ctvU  acUonM. 

VoT  compensation  of  agent,  see  "Principal  and 
Agent,**  «  2. 

Foreclosure  suits,  see  "Mortgages,"  f  7. 

On  insurance  policy,  see  "Insurance,"  {  11. 

To  set  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  S  2. 

Itevleio  in  special  prooeeditiff*. 

See  ••Divorce,"  §  2;  "Habeas  Corpus,"  §  2; 
••Mandamus,"  i  3. 

for  establishment  of  boundaries,  see  "Bound- 
aries," S  2. 

For  establishment  of  highway,  aee  "Highways," 
i  1. 

Probate  proceedings,  see  "Wills,"  f  3. 


To  obtain  sale  of  property  of  decedent's  estate, 
see  '•Executors  and  Administrators,"  {  6. 

Reoiew  oj  criminal  proaectttions. 
See  "Criminal  Law,"  U  16-18;    "Homicide," 
§6;  "Perjury,"  «  1. 

Review  of  proceedtngs  of  JustUxa  of  the  peaee. 

See  "Justices  of  the  Peace,"  S  6. 

§   1.    Deotslons  revletralile. 

A  judgment  for  costs  is  not  a  final  judgment, 
from  which  error  will  lie.— Jarvis  v.  CShase  Coun- 
ty (Neb.)  831. 

An  order  of  the  superior  court  vacating  a  jus- 
tice's judgment  held  final  in  the  special  proceed- 
ing, and  affecting  a  substantial  right,  within 
Rev.  St.  1898,  i  3069,  defining  appealable  or- 
dera.— Deuster  v.  Zillmer  (Wis.)  31. 

An  order  of  the  superior  court  vacating  a 
justice's  judgment  held  one  in  a  special  proceed- 
ing, within  Rev.  St.  1898,  §  3069,  enumerating 
appealable  orders. — Deuster  v.  Zillmer  (Wis.) 
31. 

I   2.    Blcltt  of  review. 

On  principle,  as  to  any  order  adverse  to  one 
in  a  suit,  who  is  the  proper  representative 
therein  of  the  interests  of  others  prejudiced  by 
the  result,  that  one  is  a  party  aggrieved. — ^Mc- 
Kenney  t.  Minabau  (Wis.)  489. 

As  to  any  order  of  the  county  court  adverse 
to  a  decedent's  estate,  and  from  which  an  ap- 
peal may  be  taken  under  Rev.  St.  1898,  §  4031, 
or  the  time  for  taking  an  appeal  may  be  ex- 
tended, under  section  4035,  the  legal  represent 
ative  is  a  party  aggrieved  b^  force  of  the  stat' 
ute  alone. — McKenney  v.  Minahan  (Wis.)  489. 

S  3.  Presentation  and  reserratlon  In 
lower  oonrt  of  cronnds  of  review 
— Jtssnes  and  questions  In  lowar 
court. 

On  appeal,  a  contention  that  defendant  was 
entitled  to  recoup  certain  damages  held  on- 
avaUable.- Truax  v.  Heartt  (Mich.)  394. 

On  appeal  from  judgment  in  ejectment,  a 
contention  that  defendants  were  not  entitled  to 
recover  because  the  mortgages  under  which  they 
claimed  had  not  been  legally  foreclosed  held  un- 
available.— Shreeves  v.  Caldwell  (Mich.)  764. 

The  Supreme  Court  will  dispose  of  a  case  on 
the  theory  on  which  it  was  tried  below. — 
Parker  v.  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  (Neb.)  281. 

,  Defenses  not  interposed  below  nor  complained 
j  of  in  the  petition  in  error  will  not  be  reviewed, 
1  unless  they  go  to  the  jurisdiction.— Houser  v. 
;  McCrystal  (Neb.)  828. 

I  (   4.    ^—  Objections    and    motions,    and 
rnllncs  thereon. 

I  An  objection  to  the  admission  of  impeaching 
;  testimony,  that  a  proper  foundation  was  not 
i  laid,  when  made  for  the  first  time  on  appeal, 
■  will  be  disregarded. — Weeks  v.  Hutchinson 
I  (Mich.)  695. 

I     An  objection  io  the  introduction  of  certain  tes- 
timony on  trial  held  not  reviewable  on  appeal, 
I  owing  to  appellant's  failure  to  call  the  point 
;  to  attention   of  the  tiial   court.— McKnight  v. 
Detroit  &  M.  Ry.  Co.  (Mich.)  772. 

I  An  objection  to  a  conclusion  of  law,  not  sug- 
gested to  the  trial  court,  cannot  be  considered 
on  appeal. — Philips  v.  Mo  (Minn.)  969. 

In  order  to  preserve  for  review  error  in  per- 
mitting improper  remarks  by  counsel,  objec- 
tion must  be  made  at  the  time,  a  ruling  obtain- 
ed, and  an  exception  taken. — Lansing  v.  Wes- 
sell  (Neb.)  815. 

Failure  of  the  court  to  define  "ordinary  care" 
held  not  error,  in  the  absence  of  a  re<iuest  for 
such  an  instruction.- Taylor  t.  Seil  (Wis.)  498. 


Digitized  by 


Google 


1126 


97  NORTHWESTERN  REPORTER. 


No  error  can  be  assigned  on  the  trial  court's 
failure  to  give  instructions  on  tlie  burden  of 
proof,  where  no  such  instructions  were  request- 
ed.—Fosha  V.  Prosser  (Wis.)  924. 

i   6.    ^—  Exceptions. 

Where  exceptions  are  not  taken  to  the  re- 
fusal of  instructions,  such  action  cannot  be 
considered  on  appeal. — Finkbinder  y.  Ernst 
(Mich.)  684. 

Rulings  on  evidence,  not  excepted  to  on  the 
trial,  cannot  be  reviewed.— Cady  v.  Cady  (Minn.) 
580. 

Under  Laws  1901,  p.  121,  c.  113,  the  Supreme 
Court  cannot  review  errors  assigned  to  the 
charge,  not  excepted  to  nor  made  a  specific 
objection  to  the  verdict  on  the  motion  for  new 
trial.— City  of  Ely  v.  Conan  (Minn.)  737. 

An  instruction  not  excepted  to  in  the  court 
below  cannot  be  considered.— First  Nat.  Bank 
y.  Tolerton  &  Stetson  (Neb.)  248. 

A  party  cannot  complain  of  a  ruling  requir- 
ing certain  defendants  to  file  answers  instanter 
as  of  date  when  the  judgment  was  rendered, 
where  no  objection  is  taken,  and  it  is  made  in 
response. to  a  motion,  filed  many  months  after 
rendition  of  the  judgment,  asking  that  such 
parties  be  required  to  answer. — Norbury  y.  Har- 
per (Neb.)  438. 

I  O.     —   ICotloiu  for  BOW  trlaL 

Where,  on  trial  of  an  action  for  personal  in- 
juries, plaintiff  recovered,  and  judgment  was 
entered  on  the  verdict,  and  a  new  trial  was 
not  asked,  the  court  will  only  consider  the  suf- 
ficiency of  the  evidence. — Borgerson  y.  Cook 
Stone  Co.  (Minn.)  734. 

Motion  for  a  new  trial  is  unnecessary  to  ob- 
tain a  review  of  a  judgment  of  a  district  court 
rendered  in  proceedings  in  error. — Bastian  v. 
Adams  (Neb.)  231. 

Instmctions  not  called  to  the  attention  of  the 
trial  court  in  a  motion  for  new  trial  will  not 
be  reviewed.— First  Nat.  Bank  v.  Tolerton  & 
Stetson  (Neb.)  248. 

In  order  to  obtain  a  review  in  error  of  er- 
rors in  the  district  court,  a  motion  for  new  trial 
must  be  filed  ajid  overruled.— Norbury  y.  Har- 
per (Neb.)  438. 

Questions  not  presented  by  the  motion  for 
new  trial  cannot  be  considered. — Lincoln  Trac- 
tion Co.  v.  Moore  (Neb.)  605. 

On  a  complaint  in  error  that  a  decree  is  con- 
trary to  law,  the  question  as  to  whether  it  is 
sup^rted  by  the  findings  of  fact  may  be  ex- 
amined, in  the  absence  of  a  motion  for  a  new 
trial,— Bemis  v.  McClond  (Neb.)  828. 

Instructions  not  complained  of  in  the  motion 
for  a  new  trial  will  not  be  reviewed. — Davis  y. 
Hall  (Neb.)  1023. 

§   7.   Parties. 

A  defendant  in  an  action,  who  was  dismissed 
from  the  case  or  against  whom  no  judgment 
was  rendered,  is  not  a  necessary  party  to  an 
appeal.— Halstead  v.  Olson  (Neb.)  442. 

i  8.     BeqvlslteB     and     prooeedlncs     for 
transfer  of  canse. 

Plaintiff  in  foreclosure  hfld  entitled  to  ap- 
peal from  the  decree  in  favor  of  the  purchaser 
of  the  property,  without  service  of  notice  of 
appeal  on  the  mortgagor. — Bowman  y.  Besley 
(Iowa)  60. 

That  the  certificate  of  the  clerk  of  the  mu- 
nicipal court  on  appeal  to  the  Supreme  Court  is 
technically  defective  held  not  ground  for  dis- 
missal.— Jourdain  v.  Luchsiugor  (Minn.)  740. 

Where  no  summons  in  error  issues,  the  date 
of  voluntary  appearance  is  to  be  taken  as  the 
date  of  prnceedings  in  error,  within  Code  Civ. 
Proc.  i  592.— In  re  James"  ElsUte  (Neb.)  22; 
Peard  y.  ONelll,  Id. 


Questions  not  presented  by  petition  in  em>r 
cannot  be  considered. — Lincoln  Traction  Co.  v. 
Moore  (Neb.)  605. 

To  obtain  a  review  In  a  judipnent  in  an  ac- 
tion at  law,  a  petition  in  error  is  indispensable. 
— Jarvis  v.  Chase  County  (Neb.)  831. 

Under  Code  Civ.  Proc.  {f  457,  458.  the  faU- 
ure  of  appellant  to  file  the  undertaking  on  ap- 
peal and  to  serve  a  copy  on  respondent  heU 
to  subject  the  appeal  to  dismissal  on  motion.— 
Morrison  v.  O'Brien  (S.  D.)  2. 

An  appeal  from  an  order  denying  a  neyr  tri."!. 
taken  with  an  appeal  from  the  judgment,  h-  id 
to  constitute  but  one  appeal,  and  not  Bul>jt-u-t 
to  dismissal,  under  Rev.  Code  Civ.  Pnjc.  < 
442.— McVay  v.  Bridgman  (S.  D.)  20. 

An  application  to  extend  the  time  for  takicz 
an  appeal  from  the  county  court,  under  Rev.  St, 
1898,  i  4035,  is  addressed  to  the  sound  discre- 
tion of  the  appellate  court. — McKenney  r.  Mii- 
ahan  (Wis.)  489. 

{  9.     Record  and  prooeedlncs  not  is  r«e> 
ord. 

An  objection  that  the  trial  court  erred  in  re- 
serving until  the  final  disposition  of  the  ca^ 
its  decision  on  a  motion  to  strike  the  anicwpr 
cannot  be  taken  advantage  of  by  plaintiffs  <c 
appeal,  where  the  abstract  does  not  sbow  any 
exception  to  such  action,  and  there  is  no  claim 
in  argument  that  the  decision  was  erroneooa.— 
Davis  &  Shangle  y.  Boyer  (Iowa)  1002. 

Where  counsel  read  to  the  jury  the  originil 
complaint,  which  had  been  sup^veded  by  aL 
amended  complaint,  the  Supreme  Court  cannr 
sa^  that  such  act  was  prejudicial,  -where  t^ic 
original  complaint  is  not  in  the  record. — I.^ftn-'- 
Hubbard  Elevator  Co.  v.  Smith-Alyord  Co. 
(Minn.)   125. 

Though  the  court  has  no  authority  to  extend 
the  time  withiu  which  to  settle  a  bill  of  ex- 
ceptions without  notice  to  the  opposite  pant, 
yet,  if  finally  the  case  is  settled  on  noti<-*. 
the  order  of  settlonent  held  not  an  abuse  •:>; 
discretion. — Tweto  v.   Buran   (Minn.i    128. 

It  is  proper,  in  making  a  settled  case,  to  con- 
cisely state  the  contents  or  the  legal  effect  o' 
conveyances,  where  there  is  no  dispute  ovfr 
them. — Finnegan   y.   Brown   (Minn.)    144. 

Under  Code  Civ.  Proc.  {  692,  as  amended  it 
1901,  to  obtain  a  review  of  the  judgment  of  tt- 
district  conrt  after  the  taking  effect  of  sncfa  a':t. 
the  transcript  must  be  filed  within  six  montL'i 
after  judgment.— Snell  v.  State  (Neb.)  329. 

Where  certificate  allowing  a  bill  of  excepti-  =» 
does  not  show  afflrmatively  that  the  bill  o  '  - 
tains  all  the  evidence,  the  sufflciency  th«»i>-  ' 
cannot  be  reviewed. — Spence  v.  I..ane  «N<}-' 
478. 

Where,  on  appeal  in  equity,  the  record  o<.>e- 
tains  no  bill  of  exceptions,  and  the  plea<ii-^ 
support  the  judgment,  it  will  be  affirme-J.— 
Stansbury  v.  Storer  (Neb.)  805. 

Affidavits  used  as  evidence  on  a  hearing  nr- 
not  be  considered  on  appeal,  unless  made  a  ;  >-* 
of  the  record  by  bill  of  exceptions. — Stansbu^ 
y.  Storer  (Neb.)  805. 

Error  in  a  charge  not  embraced  in  the  I 
of  exceptions  cannot  be  considered  on  app».- 
— Dornbrook  v.  M.  Rumely  Co.  (Wis.)  4Pa. 

Where  it  is  not  certified  that  the  bill  of  ^t 
ceptions  contains  all  the  material  evidence?.  -•- 
asKigiiraent  that  the  verdict  is  contrary  in  :• 
evidence  cannot  be  considered. — Kemiedv  i 
Plank  (Wis.)  895. 

Prejudicial  errors  in  the  exclusion  of  erid--:  ■ 
held  reviewable,  notwithstanding  the  bill  of  <-; 
ceptions  did  not  contain  all  of  the  evidenc^^.- 
Lathrop  v.  Humble  (Wis.)  905. 

In  view  of  the  record  on  appeal,  keld,  tifs:  . 
must  be  assumed,  in  support  of  a  jadsuv-. 
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that  the  contract  sued  on  showed  a  considera- 
tion for  agreements  therein. — Gall  v.  Gall  (Wis.) 
938. 

(  lO.   AsslsBinent  of  errors. 

Where  a  complaint  stated  two  causes  of  ac- 
tion, and  demurrer  by  defendant  to  the  second 
cause  was  sustained,  an  appeal  by  defendant, 
alleging  that  the  court  erred  in  holding  that  sev- 
eral causes  of  action  were  not  improperly  unit- 
ed, cannot  be  sustained. — Howe  v.  Ooates 
(Minn.)  129. 

An  assignment  that  the  court  erred  in  ex- 
cluding from  the  testimony  proof  as  to  the 
truth  of  the  libelous  article  and  the  charges 
made  therein  held  too  general.— Williams  v. 
Fuller  (Neb.)  248. 

$11.   Brief*. 

An  appeal  held  not  Subject  to  dismissal  for 
appellant's  failure  to  comply  with  the  Supreme 
('ourt  rule  requiring  briefs  to  refer  to  the  ab- 
stract.—McVay  y.  Bridgman  (S.  D.)  20. 

On  appellant's  failure  to  file  brief,  held,  that 
the  court  will  presume  that  the  appeal  has 
been  'abandoned. — Welch  t.  Synoground  (S.  D.) 
720. 

(12.   IMiailsial,    withdrawal,    or    aban- 
doameBt. 

Where,  before  the  hearing  of  an  appeal  in 
an  election  contest,  the  term  of  office  expired, 
the  appeal  will  be  dismissed. — Lindsey  t.  Kerr 
<Iowa)  1000. 

An  injunction  to  restrain  the  issuing  of  an 
order  of  sale  on  a  judgment  pending  appeal  is 
properly  dismissed,  where  the  judgmeut  was 
amrmed  on  the  appeal.— Jones  ▼.  Smith  (Neb.) 
304. 

An  appeal  held  not  subject  to  be  dismissed 
for  failure  to  comply  with  Supreme  Court  rule 
No.  18,  prescribing  the  manner  of  printing  the 
abstract  and  brief.— McVay  y.  Bridgman  (S.  D.) 
20. 

Appeal  will  be  dismissed,  no  abstract  or 
briefs  Itaving  been  filed.— Todd  t.  Carr  (S.  D.) 
720. 

(13.  Hearing  and  rehearing. 

Where  a  rehearing  has  been  allowed,  the  court 
will  not  consider  papers  appearing  with  the 
transcript,  but  not  authenticated  as  part  of  the 
record. — Van  Auken  y.  Mizner  (Neb.)  334. 

If  a  correct  conclusion  has  been  reached,  even 
by  a  wrong  course  of  reasoning,  the  unsuccess- 
ful party  is  not  entitled  to  a  rehearing. — School 
Dist.  of  Omaha  v.  McDonald  (Neb.)  584. 

{14.  Bevlew. 

Where  an  amended  petition  was  filed  after  a 
previous  petition  was  stricken,  and  an  appeal 
taken  after  the  amended  petition  was  stricken, 
the  only  question  reviewable  is  whether  the 
cause  of  action  set  out  in  the  last  amended  peti- 
tion was  different  from  that  in  the  former. — Mc- 
Kee  V.  Illinois  Cent.  Ry.  Co.  (Iowa)  69. 

A  railroad  company,  sued  jointly  with  the 
Pullman  Car  Company  for  death  of  a  passen- 
ger, held  not  entitled  to  complain  that  verdict 
was  directed  for  the  car  company. — Robinson 
V.  Chicago  &  A.  R.  Co.  (Mich.)  089. 

Where  a  request  tor  an  instruction  was  in- 
definite, the  refusal  to  give  it  held  not  ground 
for  reversal,  though  the  trial  judge  gave  a  dif- 
ferent reason  for  his  refusal. — Kelly  v.  Palmer 

(Minn.)  578. 

The  granting  of  a  temporary  injunction,  aft- 
er issue  joined  and  on  the  pleadings  and  af- 
fidavits, is,  for  the  purpose  of  review,  deemed 
to  be  a  finding  that  the  allegations  of  the  com- 
plaint are  true. — Gray  v.  Building  Trades  Coun- 
cil (Minn.)  663. 

Where  defendant's  plea  to  the  jurisdiction 
only  inferentially  alleges  a  service  of  summons 


In  another  connty,  the  facts  of  service  appear- 
ing in  the  record  will  be  considered  when  his 
pleading  is  attacked  for  the  first  time  on  ap- 
peal.—StuU  Bros.  V.  Powell  (Neb.)  249. 

Matters  adjudicated  on  the  former  appeal  will 
not  be  considered  again. — ^Edney  v.  Baum  (Neb.) 
252. 

Where,  after  the  issues  are  made  up,  an 
amended  answer  is  filed  containing  allegations 
not  denied  by  the  reply,  and  the  cause  is  tried 
on  the  theory  that  the  reply  is  a  reply  to  the 
amended  answer,  it  will  be  so  considered  on 
appeal. — Van  Auken  v.  Mizner  (Neb.)  334. 

Assignments  of  error,  not  argued  orally  or 
in  plaintiff's  brief,  are  waived. — Harnett  v. 
Holdrege  (Neb.)  443. 

In  reviewing  the  direction  of  a  verdict,  the 
court  will  regard  as  conclnrively  established  ev- 
ery fact  favorable  to  the  unsnccessful  party 
which  the  evidence  proves. — Preston  y.  Stover 
(Neb.)  812. 

Unless  there  is  material  error  in  the  record, 
the  judgment  will  be  affirmed. — ^Woodmen  Ace. 
Ass'n  V.  Hamilton  (Neb.)  1017. 

On  appeal,  in  a  case  tried  by  the  court  under 
Rev.  Codes  1899,  {  5630,  errors  of  law  will  not 
be  reviewed,  except  in  connection  with  a  re- 
view of  the  facts  on  the  merits. — Bank  of  Park 
River  v.  Town  of  Norton  (N.  D.)  8C0. 

Recital  in  finding  as  to  tax  deed  held  conclu- 
sion of  law. — Cornelius  v.  Ferguson  (8.  D '' 
388. 

Failure  of  a  trial  conrt  to  sustain  a  demurrer 
to  an  amended  complaint  for  its  failure  to  con- 
tain a  prayer  for  relief,  as  required  by  Rev. 
St.  1898,  i  2646,  held  not  to  require  the  sus- 
taining of  an  erroneous  judgment  in  favor  of 
defendant.— liathrop  v.  Humble  (Wis.)  905. 

{15.  —  Ameadmenta,      additional 
proofs,  and  trial  of  oanie  anew. 

Where,  on  appeal,  there  is  a  departure  as  to 
the  issues  presented,  it  cannot  be  taken  ad- 
vantage of  by  motion  to  dismiss,  nor  by  plea 
to  the  jurisdiction.— Eppley  v.  Lovell  (Neb.) 
1027. 

Where,  after  appeal  in  an  action  for  conver- 
sion, plaintiff  pleads  facts  inconsistent  with 
those  pleaded  in  the  lower  court,  but  tlie  same 
conversion  of  the  same  property  is  alleged,  the 
cause  of  action  stated  is  the  same. — Eppley  v. 
Lovell  (Neb.)  1027. 

Where,  in  an  action  for  conversion,  in  the 
county  court  plaintiff  claimed  ownership  of  cer- 
tain corn  by  a  bill  of  sale,  and  in  the  district 
court  claimed  ownership  of  the  corn  as  the  rent 
share  of  the  crop,  defendant  was  not  deprived 
Of  any  available  defense  by  such  change  of  is- 
sue.—Eppley  V.  Lovell  (Neb.)  1027. 

{16.  ^—  Presumptions. 

Where  findings  of  act  and  conclusions  of  law 
for  plaintiff  are  no  part  of  the  return,  it  will 
be  presumed  that  they  were  as  favorable  to  the 
plaintiff  as  any  reasonable  view  of  the  evi- 
dence would  warrant. — Brown  v.  Fitcher  (Minn.) 
416. 

The  Supreme  Court  will  not,  in  the  absence  of 
an  expression  to  that  effect,  presume  that  an 
order  granting  a  new  trial  was  based  on  the 
ground  thst  the  verdict  was  not  sustained  by 
the  evidence.— Smith  v.  Minneapolis  St.  Ry.  Co. 
(Minn.)  881. 

A  judgment  of  the  district  court  will  not  be 
reversed,  unless  error  affirmatively  appears. — 
Stansbury  v.  Storer  (Neb.)  805. 

Presumption  on  appeal  held  to  be  that  the 
facts  found  justify  the  conclusions  of  law  and 
the  judgment.— Clark  v.  Mitchell  (S.  D.)  358. 

{17.   ^^  IHsoretian  of  lower  oonrt. 

Where  the  preponderance  of  the  evidence  was 
not  manifestly  in  favor  of  defendant,  on  ver- 


Digitized  by 


Google 


1128 


»7  N0BTHWE8TBRN  REPORTBB. 


diet  for  lies,  the  eonrt  was  justified  in  grant- 
ing a  new  tnal. — Lob  t.  Scherer  (Minn.)  123. 

Where  in  claim  and  delivery,  a  default  judg- 
ment wa8  entered  for  plaintiff,  and  the  trustee 
in  bankruptcy  of  defendant  moved  to  have  the 
judgment  vacated,  held  that,  in  view  of  the 
fact  that  the  court  heard  proofs  to  support  the 
complaint,  the  Sapreme  Court  cannot  say  that 
it  was  a  breach  of  discretion  to  refuse  to  vacate 
it  on  statement  by  the  trustee  that  he  b^ieved 
defendant  was  the  owner. — I'eru  Plow  &  Im- 
plement Co.  V.  King  (Minn.)  373. 

The  appointment  of  a  receiver  is  within  the 
sound  discretion  of  the  court.— McKenxie  ▼. 
Beaumont  (Neb.)  225. 

The  Supreme  Court  cannot  reverse  orders  re- 
fusing a  new  trial  on  the  ground  that  the  ver^ 
diet  is  contrary  to  the  evidence,  unless  it  clear^ 
ly  appears  that  there  is  uo  credible  evidence  in 
supjMrt  of  the  verdict— Kennedy  y.  Planlc 
(Wis.)  895. 

{18.  —  QvesttoBs  of  fact,  TevcUota,  and 
flndlngs. 

Judgment  in  favor  of  plaintiff  in  action  for 
the  flooding  of  his  land,  on  conflicting  evidence, 
will   not   be   disturbed.  —  Finkbinder   t.    Ernst 

(Mich.)  684. 

Where  the  record  contains  competent  evidence 
from  which  the  jury  may  have  reasonably  ar- 
rived at  their  verdict,  it  will  not  be  disturbed. 
--Campion  v.  Lattimer  (Neb.)  290. 

Where  the  sole  question  involved  is  the  snflS- 
dency  of  the  evidence  to  sustain  a  finding,  the 
judgment  will  be  affirmed,  if  the  evidence  is 
legally  sufllcient— Thomas  v.  Janesofsky  (Neb.) 
;{32. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.— Oelke  v.  Theis  (Neb.)  588;  Leidlgh 
V.  Keever  (Neb.)  801. 

A  verdict  for  plaintiff  in  an  action  against  a 
city  will  not  be  set  aside  because  the  testi- 
mony of  plaintiff  is  unsupported  aa  to  how  aud 
where  she  received  the  injuries  complained  of. 
^Dity  of  South  Omaha  v.  Conroad  (Neb.)  TOG. 

Where  a  cause  has  been  twice  tried,  and  the 
verdict  on  both  trials  is  in  favor  of  the  plain- 
tiff, a  judgment  in  his  favor  should  not  be  set 
aside,  unless  clearly  wrong. — Leidigh  v.  Keever 
(Neb.)  801. 

Findings  of  fact,  where  a  jury  has  been  waiv- 
ed, have  the  force  of  a  verdict.— Wantz  t. 
Squires  (Neb.)  1068. 

It  must  be  aK^imcd,  on  appeal  in  negligence 
action,  that  allegations  of  neghgence  stand  prov- 
ed by  verdict.— Baxter  v.  Campbell  (S.  D.)  386. 

§  19.  -^  Hannlesa  error. 

Rulings  on  the  admission  of  evidence,  wholly 
immaterial  in  view  of  the  construction  placed 
on  the  transaction  by  the  court,  were,  if  error, 
harmless. — Montgomery  v.  Hanson  (Iowa)  1081. 

Error  in  refusing  proponents  a  continuance  in 
a  proceeding  contesting  the  probate  of  a  will, 
based  on  the  sickness  of  the  testator's  widow,  is 
not  cured  by  her  subsequent  appearance  at  the 
hearing,  when  proponents  came  to  introduce 
their  evidence. — In  re  Townsend's  E<state  (Iowa) 
1108;   Townsend  v.  Townsend,  Id. 

In  replevin  for  certain  logs,  an  instruction 
held  not  erroneous  in  view  of  the  theory  of  the 
trial.— Log  Owners'  Booming  Co.  v.  Hubbell 
(Mich.)   157. 

Where,  in  a  personal  injury  case  by  a  rail- 
road trainman,  the  jury  find  for  plaintiff,  the 
refusal  to  admit  a  plaster  cast  of  a  dent  in 
the  rails  becomes  harmlpRs  error. — Hamilton  T. 
Michigan  Cent.  R.  Co.  (.Mich.)  392. 

Remark  of  court  to  juror  heid  not  cause  for 
reversal.  —  Lee  T.  Huron  Indemnity  Union 
(Mich.)   709. 


Statement  of  court  to  jury  that  certain  fignie* 
suggested  for  a  verdict  were  based  on  a  claim 
of  defendant,  which  defendant  denied,  htU  not 
canse  for  reversal. — Lee  v.  Huron  Indemnity 
Union  (Mich.)  709. 

In  replevin  by  owno:  of  beasts,  which  liad 
been  impounded  by  defendant,  who  had  refused 
to  deliver  them  on  payment  of  the  amomit  found 
due  by  appraisera  under  Comp.  Laws  1897,  | 
10,1)98,  the  admission  in  evidence  of  the  award 
of  the  appraisers  held  reversible  error. — Miller 
V,  Hoffman  (Mich.)  759. 

Permitting  a  witness  to  testify  as  to  the  con- 
dition of  a  cattle  guard  the  day  after  cattle 
were  killed,  without  proving  its  condition  to 
have  been  the  same  as  when  the  cattle  (las^ 
over  it,  held  not  error.— Johnson  ▼.  Detroit  k 
M.  Ry.  Oo.  (Mich.)  760. 

In  garnishment,  an  order  granting  leave  to  a 
claimant  to  intervene  held  immaterial,  where 
the  defense  of  the  garnishee  and  the  intervener 
were  the  same. — H.  Stern,  Jr.,  &  Bros.  Co.  v. 
Wing  (Mich.)  791. 

Any  error  in  excluding  evidence  is  harmless, 
where  the  court  afterwards  allowed  the  acts 
desired  to  be  proven  to  be  established  by  nn- 
contradicted  evidence.— Cady  ▼.  Cady  (Minn.) 
580. 

Where,  pending  the  taking  of  certain  deposi- 
tions, new  parties  were  allowed  to  intervene  as 
defendants,  the  admission  of  the  depositions 
held  not  prejudicial,  where  ample  opportunity 
wag  given  them  to  take  further  testimony  to 
meet  the  effect  of  the  depositions.— Kosmerl 
V.  Mueller  (Minn.)  660. 

The  exclusion  of  the  evidence  of  a  witness 
as  to  the  value  of  the  property,  because  em- 
bracing improper  elements  of  damages,  held  er- 
roneous in  not  ^ving  the  testimony  of  such 
witness  any  weight. — City  of  Ely  t.  Conan 
(Minn.)  73f. 

Instruction  on  measure  of  damages  for  fraud- 
ulent representations  as  to  value  of  land  held 
not  prejudicial.— Mountain  T.  Day  (Minn.)  883. 

An  instruction  that  the  jury  should  take  the 
utmost  care  in  determining  questions  of  fart 
involving  property  rights,  and  "sometimes,  in 
oases  of  such  a  nature  as  this,  that  a  finer  judg- 
ment and  keener  intelligence  must  be  used."  Is 
not  prejudicial. — Prescott  v.  Johnson  (Minn.) 
891. 

On  an  appeal  in  equity,  error  cannot  be  pre<li- 
cated  on  the  action  of  the  court  in  the  admis- 
sion of  evidence. — Flanagan  v.  Mathieson  (Neb.) 
287. 

Refusal  to  allow  the  introduction  of  evidence 
to  dispute  the  testimony  of  a  witness  on  an  im- 
material matter  is  not  reversible  error. — Cam- 
pion V.  Lattimer  (Neb.)  290. 

Where  trial  has  been  had  without  a  jury,  ml- 
iugs  on  evidence  held  no  ground  for  reversal.— 
Byrnes  v.  Eley  (Neb.)  2D8. 

Where  the  verdict  and  judgment  complained 
of  are  the  only  ones  justified  by  the  pleadings 
and  evidence,  instructions  will  not  be  examinc-d. 
— American  Order  of  Protection  v.  Stanley 
(Neb.)  467. 

If  a  verdict  is  the  only  one  justiliod  by  the 
evidence,  instructions  to  the  jury  will  not  be 
reviewed. — Kielbeck  v.  Chicago,  B.  &  Q.  R. 
Co.   (Neb.)   730. 

Giving  an  erroneous  instruction  is  harmless 
error,  where  the  verdict  shows  that  the  jury  dis- 
regarded it — Leidigh  v.  Keever  (Neb.)  801. 

It  is  not  prejudicial  error  to  exclude  a  paper, 
copied  in  the  pleadings  by  one  party  and  ad- 
mitted by  the  other.— Eppley  v.  Lovell  (Neb.) 
1027. 

In  an  action  for  personal  injuries,  admission 
of  evidence  of  amputation  of  plaintifTs  foot  as 
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s  result  of  the  injoir  Iteld  not  prejudicial  er- 
ror.—Pallon  V.  Rapid  City  (S.  D.)  1000. 

Where  the  andiaputed  facts  justified  a  ver- 
dict in  respondent's  favor,  any  error  in  the 
rli.'irge  was  harmless  to  appellant. — ^Dombrook 
V.  -VC  Rumely  Co.  (Wis.)  ^3. 

.Vdmission  of  immaterial  evidence,  not  preju- 
di<  inl  in  its  effect,  held  harmless  error. — Rnodes 
T.  Halverson  (Wis.)  514. 

Where  a  verdict  was  properly  directed  for 
plaintiff  on  evidence  properly  in  the  case,  er- 
ror iu  the  admission  or  retention  of  other  tes- 
timony was  harmless. — Badger  Telephone  Co. 
v.  Wolf  River  Telephone  Co.  (Wis.)  907. 


ed  to  remit  the  excess.— Davis  t.  Hall  (Neb.) 
1023. 

A  motion  to  modify  a  judgment  of  the  Su- 
preme Court  cannot  be  regularly  heard,  except 
on  an  order  to  show  cause. — Kelly  v.  Oksall 
(8.  D.)  11. 

On  the  state  of  the  evidence  and  the  facts 
disclosed  by  the  record,  held,  that  the  Supreme 
Court  would  examine  the  evidence  and  direct 
judgment  in  accordance  with  a  clear  preponder- 
ance thereof.— Lippincott  v.  lAwrie  (Wis.)  179. 

{21.   ZdalilUtles    on   lioads    and    utdor- 
taklnga. 

One  who  successfully  attacks   appellate  pro-  • 
ceedings  as  wholly  void  is  estopped  afterwards 
1  to  sue  on  the  appeal  bond.— United  States  Fi- 
I  delity  &  Guaranty  Co.  v.  Ettenbeimer  (Neb.) 


APPEARANCE 


Refusal  of  the  trial  court  to  admit  certain 
evidence  iield  cured  by  its  subsequent  admis- 
sion.— Fosha  V.  Prosser  (Wis.)  924. 

In  an  action  on  the  grouud  that  defendant 
had  agreed  to  pay  a  debt  owing  to  plaintiff 
from    a    third   person,    erroneous   exclusion   of , , 

questions  put  to  defendant,  iu  order  that  he  1 1"  action  in  justice's  court,  see  ". 
might  deny  the  alleged  agreement,  Md  cured  I     Peace,"  i  4. 
by  his  subsequent  testimony. — Fosha  v.  Prosser 
(Wis.)  924. 

An  instruction  that  onl^r  one  who  has  exercis- 
ed the  care  of  an  "ordinarily  prudent"  man 
can  recover  held  harmless,  plaintiff  being  such 
a  man. — ^Kaiser  v.  Nummerdor  (Wis.)  932. 


'Justices  of  the 


{ 20.   Dotormliuitioa   and   disposition   of 
oansB. 

Appellants  held  not  entitled  to  a  decision  on 
the  merits  as  to  their  right  to  an  injunction, 
which  at  the  time  of  the  affirmance  of  the 
judgment  below  no  longer  existed.  —  Davis  & 
Shangle  v.  Boyer  (Iowa)  1002. 

The  Supreme  Court,  on  reversing  a  judgment 
for  ins-jffloiency  of  the  evidence  to  sustain  the 
verdict,  cannot  enter  judgment  for  appellant. — 
Montmorency  County  v.  Putnam  (Mich.)  399. 

Examination  of  defendant  presumed  on  ap- 
ponl  to  relate  to  same  transaction  as  named  in 
origii:al  warrant  of  arrest,  and  to  warrant  fil- 
ing of  information.— People  v.  Stockwell  (Mich.) 
705. 

The  effect  of  a  reversal,  and  a  remand  to 
the  trial  conrt,  without  any  directions,  depends 
upon  the  grounds  on  which  it  is  based,  and  the 
trial  court  can  proceed  in  any  manner  not  in- 
consistent with  the  opinion. — State  v.  District 
Court  of  Ramsey  County  (Minn.)  581. 

Where  a  judgment  is  reversed,  and  the  case 
remanded,  without  directions,  but  it  is  apparent 
that  plaintiff  is  entitled  to  judgment,  the  trial 
court  may  allow  a  supplemental  answer  and 
grant  a  new  trial. — State  v.  District  Court  of 
Ramsey  County  (Minn.)  581. 

Where  a  corporation  failed  to  issue  stock  to 
a  subscriber,  and  ordered  the  money  returned  to 
him,  and  the  subscriber  procured  a  writ  com- 
pelling subordinate  offlcers  of  the  corporation 
to  execute  the  necessary  popers,  ■which  order 
was  afterwards  reversed,  held,  where  the  cor- 
poration had  gone  into  bankruptcy  and  the 
relator  was  insolvent,  that  the  trustee  in  bank- 
ruptcy was  not  entitled  to  an  order  requiring 
tlic  relator  to  return  the  money  so  obtained. — 
State  V.  Uorton  (Neb.)  434. 

An  order  of  restitution,  on  reversal  of  a  judg- 
ment, will  not  be  made  against  a  solvent  party, 
where  the  result  will  be  to  deprive  him  of  the 
opportunity  to  be  heard  as  to  the  merits  of  his 
claim.— State  v.  Horton  (Neb.)  434. 

Restitution,  on  the  reversal  of  a  judgment 
which  has  been  executed,  rests  in  the  sound  dis- 
cretion of  the  court.— State  v.  Horton  (Neb.) 
4:{1. 

Where  a  verdict  has  been  rendered  for  an 
amount  in  excess  of  that  clninied  by  the  plead- 
ings, and  the  evidence  would  sustain  one  for 
the  amount  claimed,  the  party  should  be  allow- 


Where  a  judfrment  of  an  inferior  court  is  re- 
!  versed  in  the  district  court  for  want  of  jnrisdic- 
I  tion,  the  filing  of  a  petition  in  error  and  the 
I  prosecution  of  error  from  such  judgment  does 
]  not  constitute  a  general  appearance  in  the  dis- 
'  trict  court  in  the  original  action. — Bastian  v. 
I  A.damB  (Neb.)  231. 


I  APPLIANCES. 

'  Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  {  4. 

APPOINTMENT. 

Of  agent,  see  "Principal  and  Agent,"  J  1. 

Of  executor  or  administrator,  see  "Kxecntors 
and  Administrators,"  §  1. 

Of  public  officers  in  general,  see  "Offlcers,"  §  1. 

Of  receivers  of  corporations,  see  "Corpora- 
tions," {  4. 


APPRAISAL 


gages,"  }  7. 


?7 


"Mort- 


ARBITRATION  AND  AWARD. 

Under  insurance  policy,  see  "Insnrauce,"  M  10, 

I  i  1.     Snlimliaioii. 

'■  Party  to  a  submission  of  an  award  held  not 
I  estopped  from  claiming,  in  a  suit  to  set  aside 
I  the  award,  that  it  was  understood  that  de- 
i  fendant's  agent  had  stricken  from  the  submis- 
i  sion  a  provision  authorizing  an  award  by  only 
I  two  of  the  three  arbitrators. — McCurdy  v.  Dan- 
I  iell  (Mich.)  52. 

Failure  of  agent  of  one  of  the  parties  to  an 

'  award  to  strike  a  certain  provision   from  the 

written  submission  held  a   fraud  on  the  other 

!  party,  irrespective  of  the  intention  of  the  agent. 

'  —McCurdy  v.  Daniell  (Mich.)  52. 

Where  parties  to  submission  agreed  that 
I  award  should  be  unanimous,  but  submission 
I  through  fault  of  agent  of  one  of  the  parties 
I  authorized  award  by  only  two  of  the  three  ar- 
I  bitrators,  held  that  the  award  should  be  set 
aside.— McCurdy  v.  Daniell  (Mich.)  02. 

'  A  construction  put  on  an  ambiguous  arbi- 
tration agreement,  by  the  parties  thereto  and 
by   the   arbitrators,   which   is   reasonable,    may 

I  properly  be  considered  to  bn  the  one  intended. — 

1  Jones  V.  Thomas  (Wis.)  950. 

An  agreement  submitting  the  validity  of  a 
'  judgment  to  arbitration,  and  including  other 
'  matters,  the  right  of  such  other  matters  to  be 
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An  agreement  submitting  the  validity  of  a 
judgment  to  arbitration,  and  also  other  mat- 
ters, held  not  to  indicate  a  mutual  intent  that 
the  discharge  of  any  judgments  shall  occur,  re- 
gardless of  the  award,  and  that  the  remedy  of 
either  party  to  collect  the  award  shall  be  on  the 
award  alone. — Jones  t.  Thomas  (Wis.)  OSO. 

An  agreement  between  a  judsmcnt  debtor  and 
}iis  creditor,  the  snbject-matter  of  the  judg- 
ment being  in  dispute,  submitting  the  matter 
to  arbitrators,  includes,  by  necessity,  an  agree- 
ment to  discharge  such  judgment.  —  Jones  v. 
Thomas  (Wi.s.)  9,'jO. 

An  agreement  to  submit  to  arbitrators  the 
subject  of  the  validity  of  a  judgment,  it  being 
in  litigation,  implies  that  such  submission  shall 
displace  such  litigation,  and  that  the  judgment 
shall  stand  or  fall  as  the  result  of  the  award. 
—Jones  V.  Thomas  (Wis.)  9.50. 

I    2.    Aurard. 

A  coMtrovi-rsy  as  to  the  amount  that  ought 
to  be  paid  on  a  judgment  having  been  sub- 
mitted to  arbitrators  and  determined,  equity 
will  not  prevent  the  enforcement  of  such  judg- 
ment to  the  amount  of  the  award. — Jones  T. 
Thomas  (Wis.)  950. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  "Trial,"  §  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 

§8.  , 
Objections  to  arguments  for  purpose  of  review, 

see  "Appeal  and  Error,"  §  4. 


ARRAIGNMENT. 

See  "Criminal  I,aw,"  §  5. 

ARREST. 

Illegal  arrest,  see  "False  Imprisonment." 

i    1.     On  criminal  charges. 

Under  Gen.  St.  1894.  |  7120,  an  arrest  with- 
out a  warrant  is  lawful  only  in  cases  of  felony 
and  in  breaches  of  the  peace  committed  in  the 
presence  of  the  officer.— State  v.  Leindecker 
(Minn.)  972. 

Ri^ht  to  arrest  without  a  warrant  in  cases 
of  misdemeanor,  such  as  the  violation  of  a  vil- 
lage ordinance,  is  given  by  Gen.  St.  1894,  § 
1252.— State  v.  Leindecker  (Minn.)  972. 

A  Tillage  marshal  has  no  right  to  arrest  a 
person  wlio  has  been  found  guilty  of  a  viola- 
tion of  the  village  ordinance,  unless  a  writ  of 
commitment  is  in  his  hands  wliou  he  seeks  to 
make  such  arrest. — State  v.  Leindecker  (Minn.) 
972. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  rape,  see  "Rape,"  §  1. 
Character  of  witness,  see  "Witnesses,"  §  3. 
Cross-e.xamination  of  witnesses,  see  "Witness- 
es." I  2. 
Opinion  evidence,  see  "Criminal  Law,"  §  6. 

I  1.     Civil  liability. 

In  action  for  assault,  instruction  on  conditions 
of  recovery  lield  erroneous.— Frederickson  v. 
Nelson    (Mich.)  678. 

(   2.     Criminal  responsibility. 

An  instrtution  as  to  the  right  of  self-defense, 
in  a  proseintii^n  for  an  assault  with  intent  to 
do  great  bodily  hnrm,  held  erroneous. — State  v. 
Evensou  (Iowa)   979. 


An  indictment  charging  defendant  with  tak- 
ing indecent  liberties  with  intent  to  carnally 
know  a  female  child,  though  in.sufflcient  t» 
cliarge  the  offense  defined  by  Gen.  St.  1894.  J 
t;.";{4,  sufficiently  charges  a  public  offense. — 
State  V.  Kunz  (Minn.)  131. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use.  see  "Eminent  Domain,"  §  3. 

Of  expenses  of  public  improvements,  see  '"Mu- 
nicipal Corporations,"  §  6. 

Of  loss  on  insured,  see  "Insurance,"  §  6. 
i  Of  tax,  see  "Taxation,"  §  3. 

I         ASSIGNMENT  OF   ERRORS. 

j  See  "Appeal  and  Error,"  §  10. 

I  ASSIGNMENTS. 

! 

For  benefit  of  creditors,  see  "Assignments  for 
j     Benefit  of  Creditors." 

I  Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
i     ances." 
i  Parol  or  extrinsic  evidence,  see  "Evidence,"  I  7. 

I  Tran^/'erg  of  particiilaT   species  of  property, 
!  rUjhts,  or  iiistrument&. 

I  See  "Chattel   Mortgages."   §  5;    "Judgmeut,"  S 
i     8;   "Mechanics'  Liens,"  §  3;  "Mortgages,"  §  4. 

f    1.     Requisites  and  validity. 

Code,  §  3047,  relating  to  the  assignment  <>t 
open  accounts,  field  not  to  apply  to  an  assign- 
ment of  wages  to  be  earned  in  the  future  iii.- 
der  an  existing  employment. — Petersen  v.  Bail 
(Iowa)  79. 

An  assignment  of  "all  damages  which  I  sni-- 
tain  on  account  of  flooding"  on  a  certain  date 
on  certain  land  is  a  sufficient  assignment  of  the 
cause  of  action  for  damages.— Hovey  v.  Grand 
Trunk  Western  Ry.  Co.  (Mich.)  398. 

§   2.     Bights  and  liabilities  of  parties. 

Under  the  express  provisions  of  Code.  §  34'.il. 
in  an  action  by  the  assignee  of  a  chose  in  ac- 
tion, the  defendant  can  only  interpose  surh 
defenses  as  existed  against  the  assignor  be- 
fore  notice  of  the  assignment — Petersen  v.  Ball 
(Iowa)  79. 

{   3.      Aotloni. 

Plaintiff,  in  suing  for  damages  to  crops,  neeii 
not  allege  an  assignment  thereof  to  him.  made 
before  the  injury.— Hovey  v.  Grand  Trunk 
Western  Ry.  Co.  (Mich.)  398. 

An  attoruoy,  to  whom  claims  are  uncondi- 
tionally assigned,  may  prosecute  an  appeal  in 
his  own  name  for  a  recovery  on  such  claims, 
without  joining  the  original  claimants. — Hud- 
dleson  v.  Polk  (Neb.)  (J24. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  §  1. 

}   1.      Requisites  and  validity. 

I  The  provisions  of  Comp.  St.  1899,  c.  6,  i  6. 
'  requiring  the  filing  of  a  deed  of  assignment 
;  for  benefit  of  creditors  for  record  in  the  clerks 
1  office  of  the  county  in  which  the  assignet" 
i  resides  within  24  hours  after  its  execution,  are 
mandatory.— Huddleson  v.  Polk  (Neb.)  024. 

Evidence  held  sufficient  to  show  that  an  as- 
I  siguee  for  benefit  of  creditors  failed  to  record 


INDEX. 


1131 


the  assignment  withiu  the  statutory  time.— Hud- 
dleson  v.   Polk  (Neb.)   624. 

I  2.    Right*  and  remedlos   of  oredltora. 

The  claims  of  creditors  who  stand  in  a  hos- 
tile attitude  to  an  assignment  cannot  be  pro- 
rated with  claims  of  those  who  have  com- 
plied with  the  act  in  the  distribution  of  the 
proceeds.— Huddleson  ▼.  Polk  (Neb.)  624. 

I  3.     Z4»1ilUtiM  •»  assienees'  bonds. 

That  an  assignor  for  benelit  of  creditors  re- 
quests a  sheriff,  acting  as  assignee,  to  with- 
hold a  deed  from  record  beyond  the  statutory 
time,  is  uo  excuse  for  tlie  neglect  of  such  sher- 
iff.—Huddleson  V.  Polk  (Neb.)  (524. 

ASSOCIATIONS. 

See  "Joint-Stock  (Companies. " 
Mutual  benefit  insurance  association,  see  "In- 
surance," S  12. 
Kestraining  use  of  ritual,  see  "Injunction,"  {  2. 

ASSUMPSIT,  ACTION  OF. 

See  "Money  Lent";  "Money  Received";  "Work 
and  Labor." 

Merger  and  bar  of  causes  of  action,  see  "Judg- 
ment," {  6. 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Servant," 

«6. 
Evidence  of  risks  assumed  by  servant  in  action 

for  injuries,  see  "Master  and  Servant,"  I  7. 

ATTACHMENT. 

See  "Garnishment";  "Execution." 
Exemptions,  see  "Homestead." 

i   1.    Matiu«  and  sronnda. 

Rev.  Codes  1899,  §  53o2,  subd.  6,  providing 
that  plaintiff  may  have  the  property  attached 
when  the  debt  was  incurred  for  personalty  ob- 
tained under  false  pretenses,  is  not  available 
in  actions  to  recover  damages  for  torts. — Son- 
nesyn  v.  Akin  (N.  D.)  557. 

§  2.     ProoeedlaK*  to  proonro. 

An  affidavit  in  attachment  cannot  be  amend- 
ed, so  as  to  state  a  cause  of  action  different 
from  that  stated  in  the  original  affidavit.— N. 
\Ve.stover  &  Co.  v.  Van  Dorn  Iron  Works  Co. 
(Neb.)  508. 

I  3.    Writ  or  warrant. 

In  an  action  a^aiust  a  sheriff  for  failure  to 
safely  keep  and  deliver  attached  property,  held 
error  to  permit  jury  to  consider  sheriff's  return, 
reciting  amount  of  property  seized,  as  amend- 
ed in  accordance  with  his  testimony.— Stand- 
ard Wine  Co.  v.  Chipman  (Mich.)  679. 

I    4.    ProoeedlnK*  to  sapport  or  entoree. 

{'''indin^  of  court,  in  action  against  nonresi- 
dents jointly  and  severally  liable,  that  "de- 
fendants, or  one  of  them,  has  property  within 
the  jurisdiction  of  the  court,'  held  sufficient 
to  sustain  validity  of  judgment  obtained  on 
service  by  publication. — Coughran  v.  Germain 
(S.    D.)    743. 

Finding  of  court  in  action  against  nonresi- 
dents held  prima  facie  evidence  of  their  owner- 
ship of  property  in  the  jurisdiction  of  the 
court. — Coughran  v.  Germain  (S.  D.)  743. 

{  B.     QnasMnc  Taoatinc>  dissolntloa,  or 
abandonment. 

Where  plaintiff  in  his  affidavit  set  out  as 
ground  for  attachment  that  the  debt  was  in- 
curred for  property  obtained  under  false  pre- 
tenses, as  authorized  by  Rev.  Codes  18SW,  i 
5352,  whereas  his  action  was  commenced  to 


recover  damages  for  deceit,  becatise  of  the  fal- 
sity of  the  affidavit,  the  attachment  was  prop- 
erly vacated  under  section  S376. — Sonnesyn  v. 
Akin  (N.  D.)  557. 

I  6.     Claini*  by  tUrd  person*. 

Evidence  considered,  and  held,  that  the  claim 
of  ownership  to  property  seized  on  attachment 
at  the  suit  of  a  creditor  was  not  so  conclusive- 
ly established  as  to  justify  the  court  in  taking 
that  issue  from  the  jury.— Brown  t.  Bayer 
(Minn.)  736. 

i  7.    Wroncf nl  attaohment. 

In  an  action  for  attachment  of  property  as 
that  of  plaintiff's  husband,  held,  in  view  of  the 
evidence  of  fraudulent  conveyances  and  con- 
current possession,  that  it  was  error  to  charge 
the  burden  of  proof  was  on  defendant  to  show 
plaintiff  did  not  own  the  property. — MaziroS  v. 
Commercial  Bank  (Mich.)  763. 

ATTORNEY  AND  CLIENT. 

Admissions  by  attorneys,  see  "Evidence,"  S  4. 

Allowance  of  attorney's  fees  in  divorce  pro- 
ceedings, see  "Divorce,"  {  3. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  "Trial,"  §  2. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law," 
§  8. 

Attorneys  in  fact,  see  "Principal  and  Agent. 

Evidence  as  to  advice  of  counsel,  see  "Evi- 
deuce,"  8  5. 

Harmless  error  in  arguments  and  conduct  of, 
in  criminal  prosecutions,  see  "Criminal  Law," 
§18. 

Merger  and  bar  of  action  for  services  of  attor- 
ney, see  "Judgment,"  |  6. 

Objections  to  arguments  of  counsel'for  purpose 
of  review,  see  "Appeal  and  Error."  t  4. 

Privileged  communications,  see  Witnesses," 
i  !• 

I    1.    Retainer  and  anthority. 

The  attorney  who  drafts  for  a  building  con- 
tractor a  notice  required  by  Comp.  I^ws  1897, 
S  10,713,  to  be  served  on  the  owner  of  the 
building  before  a  payment  may  be  required, 
held  authorized  to  direct  service  thereof.— Cady 
V.  Fair  Plain  Literary  Ass'n  (Mich.)  680. 

In  the  absence  of  stipulation  showing  a  dif- 
ferent intent,  an  employment  of  an  attorney  to 
procure  a  claim  terminates  wth  the  judgment 
thereto  and  the  execution  of  the  usual  process 
on  the  judgment. — Lamb  v.  Wilson  (Neb.)  325. 

An  attorney  has  no  authority  under  a  gen- 
eral retainer  to  bind  his  client  by  an  attempted 
accord  and  satisfaction.- Fosha  t.  Prosser 
(Wis.)  924. 

Retention  by  a  party  of  sum  paid  her  attor- 
ney on  a  settlement  held  not  a  ratification  of  an 
accord  and  satisfaction.  —  Fosha  v.  Prosser 
(Wis.)  924. 

Where  defendant  relies  on  an  alleged  accord 

and  satisfaction  entered  into  on  behalf  of  plain- 
tiff by  her  attorney,  it  is  incumbent  on  defeud- 
ant  to  show  that  the  attorney  had  expre.ss  au- 
thority to  make  the  settlement. — Fosha  v. 
Prosser  (Wis.)  924. 

Submission  to  jury  of  a  special  verdict  as  to 
wliether  plaintiff  s  attoruejr  had  had  authority 
to  effect  an  accord  and  satisfaction  held  proper. 
—Fosha  V.  Prosser  (Wis.)  924. 

S   2.    Duties  and  liabilities  of  attorney 
to  client. 

Where  an  attorney  held  a  second  mortgage 

on  land  mortgaged  to  his  client,  it  was  proper 
for  the  attorney,  after  the  termination  of  nis 
relations  with  his  client,  to  institute  proceed- 
ini^  to  redeem  from  his  client's  mortgage. — 
Sheehan  v.  Farwell  (Mich.)  728. 

Attorney  must  prove  utmost  good  faith  in  his 
purchase  of  property  about  which  he  is  con- 
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salted  bj  his  client. — Young  t.  Mnrphy  (Wis.) 
496. 

Client  held  entitled  to  cancellation  of  deed  ex- 
ecnted  to  attorney's  wife  and  mortgage  given 
to  one  with  knowledge  of  equities. — Young  t. 
Morphy  (Wis.)  496. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  t$  2,  8. 
Of  attorney,  see  "Attorney  and  Client,"  I  1. 
To  arrest  witiiont  warrant,  see  "Arrest,"  {  1. 

AWARD. 

See  "Arbitration  and  Award,"  {  2. 

BAILMENT. 

See  "Banks  and  Banking,"  ^  2;  "Carriers,"  t 
1;   "Pledges." 

Embezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement." 

The  fact  that  the  owner  of  property  intnists 
its  custody  to  another  does  not  give  that  other 
any  apparent  authority  to  sell.— Ball-Bambart- 
Putman  Co.  t.  Lane  iMich.)  727. 

BALLOTS. 

See  "Elections,"  i  2. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 
Rights  of  assignee  of  mechanic's  lieu  in  favor 
of  bankrupt  as  aflfected  by  orders  of  bank- 
ruptcy court,  see  "Mechanics'  Liens,"  {  3. 

(   1.    Asaismneiit,     admlnlstratloB,     and 
distribution  of  bankmpt's  estate. 

A  conveyance  of  property  bj-  a  bankrupt  with- 
in fonr  months  before  filing  his  petition  in  bank- 
ruptcy is  not  presumed  to  be  fraudulent  as  to 
his  creditors.-^Ialbert  v.  Pranke  (Minn.)  976. 

The  petition  and  schedule  filed  by  a  bankrupt 

held  incompt'tent  to  show  his  insolvency  at  the 
time  of  a  conveyance  to  his  wife.— Halbert  ▼. 
Pranke  (Minn.)  076. 

In  an  action  by  a  trustee  in  bankruptcy  to 
set  aside  a  conveyance  by  the  bankrupt  to  his 
wife,  the  petition  and  schedule  liled  by  the 
bankrupt  were  inadmissible  in  evidence  against 
the  wife  without  her  consent. — Halbert  y. 
Pranke  (Minn.)  976. 

Evidence  in  action  by  a  tmstee  in  bankruptcy 
to  recover  a  preference  under  Bankr.  Act  July 
1,  1808,  c.  541.  i  67,  snbd.  "r,"  30  Stat.  564 
[U.  S.  Comp.  St.  1901,  p.  3450],  held  insuffl- 
rient  to  sustain  a  judgment  in  favor  of  the 
trustee. — Johnson  v.  Anderson  (Neb.)  339. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  proceeds  of  bankrupt's  property  paid 
over  to  a  creditor  within  four  months  of  petition 
in  bankruptcy,  it  must  be  alleged  that  the  cred- 
itor received  the  preference  with  reasonable 
cause  to  believe  the  bankrupt  was  insolvent. — 
.Tobn»>n  v.  Anderson  (Neb.)  339. 

In  an  action  by  a  trustee  in  bankruptcy  to  re- 
cover preference  made  by  the  b.ankrupt,  an 
amendment  failing  to  alloie  that  defendant  had 
reasonable  grounds  to  believe  that  a  preference 
was  intended  was  properly  denied. — Johnson  v. 
Anderson  (Neb.)  339. 

The  trustee  in  bankruptcy  can  recover  pref- 
erence paid  by  the  bankrupt  only  when  the  per- 
son receiving  it  had  reasonable  grounds  to  be- 
lieve a  preference  waa  intended.— Johnson  t. 
Anderson  (Neb.)  339. 


The  lien  of,  and  not  the  judgment  agtiasit, 
an  insolvent  within  four  months  prior  to  bank- 
ruptcy proceedings,  being  void  under  Binkr. 
Act  July  1,  1^  c.  541,  S  67f,  30  Stat  Xi 
lU.  S.  Comp.  St.  1901,  p.  3450],  the  judgment 
creditor  is  not  liable  to  the  trustee  in  bank- 
ruptcy because  he  assigns  the  judgment  and 
the  assignee  has  it  satisfied  l>y  execution  nio. 
—Davis  V.  Jewett  Bros.  &  Jewett  (S.  D.)  16. 

f   S.    Bighta,  remedies,  and  dlsekarga  of 
bamkrnpt. 

Laundry  agent  held  to  occupy  fiduciary  rela- 
tion toward  principal,  so  as  to  make,  ondrr 
Bankr.  Act  July  1,  1898,  c.  541,  t  17.  30  Stat 
550  [U.  S.  Comp.  St.  1001.  p.  3428],  i  dis- 
charge no  defense  against  principal's  claim  fur 
moneys  not  paid  over. — Shipley  v.  Flatts  IS. 
D.>  1. 

BANKS  AND  BANKING. 

Taxation  of  banks,  see  "Taxation,"  |  1. 

I   1.    Banking   oorporatlons   and  aasoel. 
atlona. 

Director  of  bank,  acting  for  another.  Mi 
not  liable  for  oral  representations  as  to  note 
discounted,  under  Comp.  Laws  1897,  |  951S. 
—St.  Johns  Nat.  Bank  v.  Steel  (Mich.)  704. 

In  an  action  by  a  bank  against  one  who. 
when  vice  president  and  director,  made  faix 
representations  as  to  a  certain  note  dis<-uuiit- 
ed  for  him  evidence  held  to  call  for  submiiuii'^ 
of  plaintiiTs  case  to  jury. — St  Johns  Nat  Bank 
y.  Steel  (Mich.)  704. 

i  2.    Fnnetlona  and  deallncai 

Kvidence  of  special  meauing  among  carri«n 
of  the  word  "notify"  in  a  bill  of  lading  Mi 
admissible. — Stoner  y.  Zachary  (Iowa)  ItoS. 

Delay  of  bank  in  presenting  draft  and  bill  of 
;  lading  held  not  harmless,  because  the  bill  of  lad- 
ing was  not  indorsed.— Stoner  v.  Zachary  (lova) 
1C08. 

'  Evidence  in  an  action  against  a  bank  to  i^ 
cover  as  for  money  had  and  received  held  to 
I  warrant  the  jury  in  finding  that  defendant  bank 
'  had  properly  accounted  to  plaintiff  for  the 
I  .imount  of  certain  checks  which  had  been  c«l- 
;  lected  by  it  through  a  clearing  house. — Scanlon- 
.  (ripson  Lumber  Co.  v.  Germania  Bank  (Minn.) 
380. 

When  a  bank  book  is  returned  from  the  bank 
with  canceled  vouchers,  it  is  in  compliance  with 
the  demand  on  the  part  of  the  depositor  to  knnsr 
what  the  bank  claims  as  a  Srtatement  of  his 
account,  and  a  return  of  the  book  with  th« 
vouchers  is  an  answer  to  that  demand.— Siaii- 
lon-Oipson  Lumber  C!o.  y.  Germania  Bank 
fMinn!)  380. 

Where  a  bank  received  ti  typewritten  letter 
from  a  depositor  authorizing  an  enmloy*  of  ihe 
depositor  to  sign  its  name  to  checks,  and  the 
bank  notified  the  depositor  that  it  would  not 
accept  the  t.vpewritten  signature  of  any  offiwr 
of  the  depositor  to  such  letter,  and  the  next 
day  what  purported  to  be  a  properly  signed  let- 
ter was  received,  and  the  party  purporting  to 
have  been  authorized  thereafter  drew  checks  on 
the  bank  in  the  name  of  the  depositor,  it  jurti- 
fied  a  finding  that  payments  made  by  the  bank 
on  checks  so  drawn  were  proper. — Scanion- 
Gipson  Lumber  Co.  v.  Germania  Bank  (Minn.) 
.380. 

The  teller  of  a  bank,  nnder  its  cnstoms,  ft'M 
to  have  authority  to  accept  and  discount  for 
the  bank  the  note  in  question. — Iowa  Nat.  Bank 
V.  Sherman  &  Bratager  (S.  D.)  12. 

That  the  president  and  cashier  of  a  bank  tie 
stockholders  and  officers  in  a  corporation  pajee 
of  a  note  transferred  to  the  bank  held  not  lo 
charge  the  bank  with  constructive  notice  of 
the  maker's  defenses. — Iowa  Nat.  Bank  y.  Sher- 
man &  Bratager  (S.  D.)  12. 
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BAR. 

Of  action  by  former  adjadlcatioii,  see  "Jndg- 
meut,"  I  6. 

Of  action  by  limitation,  see  "Limitation  of  Ac- 
tions," t  4. 

BASTARDS. 

(   1.    FMeeedlnKB  under  liaetardy  l«ws. 

Complaint  in  bastardy  held  sufficient  to  sus- 
tain a  verdict  of  guilty,  and  a  judgment  thereon, 
when  assailed  for  the  first  time  on  appeal. — 
Campion  v.  Lattimer  (Neb.)  290. 

A  complaint  in  bastardy  held  sufDcient  to  sns- 
tain  a  verdict  of  guilty,  and  a  judgment -thereon, 
when  assailed  for  the  first  time  in  the  appellate 
court. — In  re  Campion  (Neb.)  443. 

BATTERY. 

See  "Assault  and  Battery." 

BAWDY  HOUSE. 

Recovery  of  consideration  of  contract  to  enable 
party  to  conduct,  see  "Contracts,"  §  1. 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  "In- 
surance," i  12. 
Restraining  use  of  ritual,  see  "Injunction,"  {  2, 

BEQUESTS. 

See  "WiUs." 

BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,'  see  "Evidence,"  S  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
J  6. 

BIAS. 

Of  Joror,  see  "Jury,"  {  2. 

BILL  OF  EXCEPTIONS. 

See  "Bzceptions,  Bill  of." 

BILL  OF  EXCHANGL 

See  "Bills  and  Notes." 

BILL  OF  PARTICULARS. 

See  "Pleading,"  {  6. 

BILLS  AND  NOTES. 

Alteration,  see  "Alteration  of  Instruments." 

Applicabih'ty  of  instructions  to  pleadings  in  ac- 
tion on  note,  see  "Trial,"  |  7. 

Authorit.v  of  corporate  officer  to  transfer  corpo- 
rate notes,  see  "Corporations,"  $  8. 

Authority  of  partner  to  execute,  see  "Partner- 
ship," §  2. 

Competency  of  witnesses  in  action  on  note,  see 
"Witnesses,"  {  1. 

Cross-examination  of  witness  in  action  on  nofb, 
see  "Witnesses,"  {  2. 

Gifts  of  negotiable  instruments,  see  "Gifts," 
f  1. 

Nominal  damages  for  destruction  of  check,  see 
"Damages,"  §  1. 

Payment  of  price  of  goods  by  note,  see  "Sales," 
14. 

I   I.    Reanlsltes  and  Talldlty. 

Cue  employing  bankers  to  draw  a  draft  and 
forward  for  collection  held  not  negligent  in  not 


reading  it  before  signing  it. — Stoner  y.  Zachary 
(Iowa)  100a 

A  note  payable  to  the  order  of  the  maker,  in- 
dorsed by  him,  creates  no  obligation  against  any 
one  until  put  in  circulation  by  delivery  to  a 
third  person  as  payee. — Harnett  v.  Holdrege 
(Neb.)  443. 

Duress,  to  avoid  the  payment  of  a  note,  must 
be  such  an  influence  exerted  by  the  payee  as 
to  overcome  the  will  of  the  maker  and  compel  a 
formal  assent  to  an  undertaking  when  he  real- 
ly does  not  agree  to  it.— Nebraska  Mnt.  Bond 
Ass'n  V.  Klee  (Neb.)  476. 

Facts  held  to  show  that  certain  notes  ex- 
ecuted iu  New  York  were  subject  to  the  law 
of  Massachusetts. — Brown  v.  Gates  (Wis.)  221, 

i   2.     Ooastmotlon  and  operation. 

A  note  signed:  "Globe  Loan  &  Trust  Co. 
D.,  Presdt.  T.  Secy." — shows  no  personal  lia- 
bility on  the  part  of  D.  or  T.— English  &  Scot- 
tish-American Mortg.  &  Inv.  Co.  v.  Globe 
Loan  &  Trust  Co.  (Neb.)  612. 

f  8.    Modllleatlon,   renewal,   and   rescis- 
sion. 

Renewals  held  not  to  effect  release  of  one  in- 
dorsing note  for  accommodation  of  maker  to  se- 
cure advances. — Bankers'   Iowa  State  Bank  v. 
;  Mason  Hand  Lathe  Co.  (Iowa)  70. 

:  §   4.    Necotlabllity  and  transfer. 

,  Under  Rev.  Civ.  Code,  ii  2236,  2274,  a  note 
:  not  negotiable  in  form,  by  reason  of  uncertainty 
'.  in  the  amount  ultimately  due,  held  not  entitled 
,  to  grace.— Davis  v.  Brady  (S.  D.)  719. 

I  S  6.  Klckts  and  llabtUtlee  on  indorse- 
!  nient  or  transfer. 

I     Accommodation    indorsement    held    to    have 
I  be(>n  made  for  benefit  of  maker  of  note,  and 
:  not  of  payee.— Bankers'   Iowa   State   Bank  v. 
Mason  Hand  Lathe  Co.  (Iowa)  70. 

Accommodation  indorsement  and  accompany- 

'  ing  letter  held  to  contemplate  secdrity  for  in- 

'  debtedness  to  be  created  in  future  between  mak- 

I  er  and  payee.— Bankers'   Iowa  State  Bank  v. 

Mason  Hand  Lathe  Co.  (Iowa)  70. 

A  blank  indorser  of  a  note  payable  to  the 
order  of  a  maker  thereof,  indorsed  by  such 
maker  and  delivered  to  a  third  person  as  payee, 
in  absence  of  any  special  agreement,  held  lia- 
ble thereon  as  second  indorser. — Harnett  v. 
Holdrege  (Neb.)  443. 

The  application  of  a  note  to  credit  of  the 

transferror,  on  existing  debt  held  a  sufficient 

.  consideration    to    constitute    the    transferee    a 

i  bona  fide  holder. — Iowa  Nat.  Bank  r.  Sherman 

j  &  Bratager  (S.  D.)  12. 

I  6.     Payment  and  dlsoliarKe. 

!  Acceptance  of  renewal  note  and  surrender  of 
I  the  original  held  a  payment  of  the  original. — 
I  Citizens'  Commercial  &  Savings  Bank  v.  Flatt 
!(Mich.)  694. 

Where  plaintiff,  at  request  of  defendant,  paid 
for  him  seven  notes  held  by  third  parties,  plain- 
tiff's remedy  was  an  action  for  money  paid  for 
defendant's  use.  —  Powers  Mercantile  Co.  v. 
Bletheu  (Minn.)  1056. 

{  7.     Actions. 

Burden  held  to  be  on  partners  to  show  they 
were  discharged  as  Indorsers  on  a  note  when  a 
renewal  was  executed  by  them. — Citizens'  Com- 
mercial &  Savings  Bank  v.  Piatt  (Mich.)  694. 

Krror  in  charging  that  jury  might,  iu  deter- 
mining whether  payment  had  been  made  on 
note,  consider  maker's  statement  that  payee 
held  it,  held  harmless.  —  Fowles  v.  Joslyi 
(Mich.)  790. 

Evidence  of  statements  of  the  maker  of  a 
note  that  the  payee  held  it  is  admissible  to  show 
that  the  note  was  not  paid  in  full. — Fowles  v. 
.Toslyn  (Mich.)  790. 
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In  an  action  on  a  note  against  the  indorsera 
thereof,  answers  alleging  that  defendants  had 
not  waived  demand  or  protest,  and  alleging  that 
the  notes  indorsed  by  them  were  subsequently 
altered  without  their  knowledge  and  consent, 
set  up  a  8u£9cient  defense.— Harnett  t.  HoI- 
drege  (Neb.)  443. 

Evidence  in  an  action  on  a  note  held  snffi- 
oipnt  to  show  that  they  were  procured  by  du- 
ress.— Nebraska  Mut.  Loan  Aas'n  t.  Klee  (Neb.) 
476. 

In  an  action  on  a  note,  where  defendant 
pleaded  duress,  the  burden  was  on  the  defend- 
ant to  prove  by  a  pret>onderance  of  evidence 
that  the  notes  were  obtained  by  such  threats  as 
overcame  bis  will.— Nebraska  Mut  Bond  Ass'n 
V.  Klee  (Neb.)  476. 

S]vidence  in  action  on  note  held  insufficient  to 
show  payment.— Ayres  ▼.  Nixon  (Neb.)  621. 

Evidence  in  an  action  on  a  note  held  insuffi- 
cient to  show  that  the  indorsee  was  estopped  to 
proceed  against  the  maker.— Ayres  v.  Nixon 
(Neb.)  621. 

BLOODHOUNDS. 

Evidence  of  conduct  of  bloodhounds  set  on  trail 
of  fugitive  criminal,  see  "Criminal  Law,"  {  6. 

BOARD  OF  HEALTH. 

See  "Health,"  }  L 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Execution,"  {  1. 

Of  bill  of   exchange   or  promissory   note,   see 

"Bills  and  Notes,'^'  i  6. 
Of  goods,  see  "Sales,"  |  5. 
Of  lands,  see  "Vendor  and  Purchase,"  8  4. 
Of  mortgage,  see  "Mortgages,"  $  7. 

BONOS. 

Contractors'  bonds,  see  "Mechanics'  Liens,"  {  6. 
Fidelity  bonds,  see  "Insurance,"  S§  2,  3,  o. 
Municipal  bonds,  see  "Municipal  Corporations," 

$10. 
Sureties  on  bonds,  see  "Principal  and  Surety." 

BoTidi  for  performance  of  duties  of  trutt  or 
office. 

See  "Sheriffs  and  Constables,"  g  2. 

Assignees  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  §  3. 

County  ofllcers,  see  "Counties,"  J  2. 

Municipal  officers,  see  "Municipal  Corpora- 
tions,^' i  4. 

Bonds  tn  legal  proceedings. 
See  "Appeal  and  Error,"  J§  8,  21;  "Injunction," 

i  4;  '•Replevin,"  §  2. 
On  appeal  from  jastice's  coort,  see  "Justices  ot 

the  Peace,"  §  6. 

BOUNDARIES. 

Of  Irrigation  districts,  see  "Waters  and  Water 

Courses,"  {  1. 
Of  states,  see  "States,"  $  1. 

I   1.    Description. 

Where  a  river  separates  Wisconsin  from  an- 
other state,  the  title  by  grace  of  the  former  to 
!and  owned  by  a  riparian  owner  on  its  side  of 
the  stream  goes  to  its  boundary  line. — Franzini 
V.  Laylaiid  (Wis.)  400. 


ject,    howeve'r,    to    public    rights. — Franziai  i. 
I.«yland  (Wis.)  499. 

Provisions  in  a  deed  conveying  a  strip  :■: 
land  covering  a  bank  of  a  river  opposite  i  <bs 
held  not  to  rebut  the  presumptiou  that  the  d»; 
passed  the  land  to  the  thread  of  the  stream.- 
Roberts  v.  Decker  (Wis.)  519. 

A  deed  conveying  a  strip  of  land  coverii;  a 
bank  of  a  river  opposite  a  dam  across  it  irii 
to  pass  the  land  to  the  thread  of  the  strean.- 
Roberts  v.  Decker  (Wis.)  519. 

i  2.     Evidence,    AacertslnnieBt,    and  t^ 
tabllshment. 

In  a  suit  to  restrain  the  maintenance  of  i 
fence  in  a  highway,  'certain  evidence  as  to  a 
survey  held  not  conclusive  on  issue  as  to  locstka! 
of  a  government  corner,  in  the  absence  of  i 
plea  of  res  judicata. — Brutsche  v.  Bowers  rtown 
1076. 

In  a  suit  to  restrain  maintenance  of  a  Uort 
in  a  highway,  the  appellate  court  held  to  haT«  s 
right  to  consider  a  certain  snrvey,  though  d^ 
fendant  had  not  set  up  any  plea  of  res  jodicao. 
— Brutsche  v.  Bowers  (Iowa)  1076. 

In  a  suit  to  restrain  the  maintenance  of  i 
fence  in  a  highway,  held,  that  a  determinaiim 
by  residents  of  the  vicinity  as  to  the  location  ol 
a  government  corner  should  be  given  effect.— 
Brutsche  v.  Bowers  (Iowa)  1076. 

Owners  of  land,  agreeing  to  the  establish- 
ment of  a  boundary  line,  acquiescing  thereit. 
and  changing  their  relative  rights  accordingly, 
are  bound  thereby.  —  Brown  t.  Bowerman 
(Mich.)  352. 

Under  Gen.  St.  1S94,  g  5825,  in  an  action  to 
establish  a  boundary,  the  court,  as  to  persons 
interested  in  any  tract  of  laud  not  originally  in- 
volved in  the  action,  may  in  its  discretion  order 
them  to  appear  and  plead. — Rock  v.  Donon 
Min.  Co.  (Minn.)  889. 

A  complaint  in  an  action  to  establish  a  bonud- 
ary  held  to  state  a  good  cause  of  action. — Rock 
T.  Donora  Min.  Co.  (Minn.)  889. 

In  locating  a  road  along  a  half-section  line,  a 
line  of  division  fence  to  which  each  party  had 
occupied  and  maintained  possession  for  more 
than  10  years  was  rightly  adopted  as  the  faalf- 
soction  hue.— Nance  County  v.  Rassell  (N>b.i 
320. 

In  determining  on  the  laying  out  of  a  road  oo 
a  half-section  line,  the  location  of  the  corner  in 
question  by  the  county  surveyor  in  1887  at  the 
instance  of  the  parties,  and  their  acquiescence 
in  this  corner,  should  be  considered  as  evidence 
that  the  location  was  correct. — Nance  County 
y.  Russell  (Neb.)  320. 

Where,  in  ejectment,  plaintiff  showed  the 
United  States  survey  field  notes,  which  support- 
ed his  contention  as  to  the  boundary,  hdasaSi- 
cient  to  carry  plaintiff's  contention  to  the  jury. 
— Baty  V.  EIrod  (Xeb.)  343. 

BOUNTIES. 

Laws  1895,  p.  490,  c.  205,  as  amended  by 
Laws  18«n.  p.  389,  c.  307,  providing  for  the 
payment  of  bounties  to  manufacturers  of  sugar 
from  beets  grown  in  the  state,  are  nnconstitn- 
tlonal,  as  in  violation  of  Const,  art.  9.  H  5,  10. 
relating  to  aid  to  individuals.— Minnesota  So- 
gar  CV>.  V.  Iverson  (Minn.)  454. 

BOYCOTT. 

Restraining,  see  "Injunction,"  {  2, 
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BREACH. 

Of  contract,  see  "Contracts,"  f  4;  "Sales,"  |  4; 

"Vendor  and  Purchaser,"  J  3. 
Of  covenant,  see  "Insnrance,"  §  6. 
Of  warranty,  see  "Insurance,"  {  6 ;   "Sales,"  {S 


6,  a 


BRIDGES. 


oomstraeiloit,    uid 


§    1.    EstabUahment, 
malmtenanoe. 

Under  Revision  1860,  S  1097,  Code  1873,  i 
527,  and  Code,  SS  753,  757,  and  section  422, 
par.  18,  a  city  held  to  have  the  duty  of  rcpHiring 
hridges  within  its  limits.— Freeman  v.  City  of 
Independence    (Iowa)    1083. 

W^ere  the  county  boards  of  adjoining  coun- 
ties enter  in  a  contract  to  erect  a  bridge  over 
a  boundary  stream,  but  because  of  certain  in- 
formalities one  county  fails  to  become  bound 
thereby,  and  the  other  builds  and  pays  for  the 
bridge,  the  former  may  ratify  the  contract  by 
allowing  a  claim  for  one-half  the  contract  pribe. 
—Saline  County  v.  Gage  County  (Neb.)  583. 

A  county  held  obligated  to  contribute  to  the 
expense  of  a  bridge  over  a  boundary  stream, 
either  by  entering  into  a  joint  contract  for  the 
construction  of  such  bridge  as  prescribed  by 
statute,  or  by  subsequently  ratifying  a  contract 
for  that  purpose. — Saline  County  v.  Gage  Coun- 
ty (Neb.)  583. 

The  purpose  of  (3omp.  St.  1901,  c.  78,  t  87  et 
seq.,  providing  for  the  building  of  bridges  by 
counties  over  streams  dividing  them,  is  to  pro- 
vide for  bridges  rendered  necessary  to  travel 
from  one  county  into  an  adjacent  one,  and  to  di- 
vide the  cost.— Dodge  County  v.  Saunders  Coun- 
ty (Neb.)  617. 

When  •  county  boundary  is  fixed  at  the  south 
bank  of  a  river,  it  may  be  said  to  divide  the 
county  from  the  one  on  the  other  side,  within 
the  meaning  of  Comp.  St.  1901,  c.  78,  §  87,  re- 
lating to  building  of  bridges  over  streams  divid- 
ing counties.— Dodge  County  v.  Saunders  Coun- 
ty (Neb.)  617. 

Comp.  St.  1901,  c.  78.  i  87,  relating  to  bridges 
over  streams  which  divide  counties,  refers  to 
streams  some  part  of  which,  or  line  therein,  di- 
vides the  counties.— Dodge  County  y.  Saunders 
County  (Neb.)  617. 

That  a  resolution  passed  by  the  board  of  one 
of  two  counties  divided  by  a  sti-eam,  calling 
upon  the  other  to  join  in  making  bridge  repairs, 
designates  two  bridges,  while  after  the  latter's 
refusal  a  contract  is  let  and  recovery  sought  as 
to  one  only,  is  not  fatal. — Dodge  County  t. 
.Saunders  County  (Neb.)  617. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error."  8  U;   "Criminal  Law,"  |  17. 

BROKERS. 

See  "Principal  and  Agent" 

I    1.     Aotioiia  for  oompemaatlon. 

Where  a  written  contract  for  brolier's  serv- 
ices, sued  on,  was  superseded  by  another  con- 
tract, plaintifF  was  not  entitled  to  recover. — 
Kidman  v.  Garrison  (Iowa)  1078. 

I  2.     BlKbts,  poirera,  and  liabilities  aa  to 
third  persona. 

In  suit  for  money  received  to  plaintiff's  use, 
evidence  held  not  to  show  that  one  who  had  re- 
ceived the  money  had  acted  as  defendant's 
agent.— Rohde  t.  Marquis  (Mich.)  53. 

BUILDING  CONTRACTS. 

See  "Contracts,"  |  2. 


BmiDINGS. 


School  buildings,  see 
tricts,"  i  1. 


'Schools  and  School  Dis- 


BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  §  1. 

In  criminal  prosecutions,  see  "Homicide,"  i  4. 

BURGLARY. 

Conviction  of  offense  included  in  tjiat  charged, 
see  ''Indictment  and  Information,"  §  4. 

Requests  for  instructions,  see  "Criminal  Law," 
i  13. 

I  1.     Prosocntlon  and  pnnlslunent. 

Recent  possession  of  stolen  goods  is  not  evi- 
dence connecting  defendant  with  a  burglary,  un- 
less the  burglary  and  larceny  were  committed 
at  the  same  time  by  the  same  person.— State  v. 
Brady  (Iowa)  62. 

Recent  possession  of  stolen  goods  does  not 
raise  a  presumption  of  guilt,  in  the  sense  of 
requiring  a  conviction,  in  the  absence  of  ex- 
planatory drcumstancee.— State  v.  Brady  (Iowa) 
62. 

An  instruction,  in  a  prosecution  for  burglary, 
that  defendant's  decent  possession  of  the  stolen 
goods  raises  a  presumption  of  guilt,  unless  he 
shows  that  it  was  obtained  "honestly  and  fair- 
ly," is  erroneous.— State  v.  Brady  (Iowa)  62. 

On  a  prosecution  for  an  attempt  to  break  and 
enter  a  building,  proof  of  the  breaking  and  en- 
tering is  not  a  variance,  but  establishes  the  at- 
tempt.—State  V.  Mahoney  (Iowa)  1069. 

On  a  prosecution  for  an  attempt  to  break  and 
enter  a  building,  evidence  examined,  and  held 
sufficient  to  warrant  a  conviction. — State  v.  Ma- 
honey (Iowa)  1089. 

BURIAL  GROUNDS. 

See  "Cemeteries." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Instru- 
ments." 

Rescission  of  contracts,  see  "Sales,"  S  3;  "Ven- 
dor and  Purchaser,"  i  2. 

Rescission  of  deed,  see  "Deeds,"  f  1. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  S  2. 

I    1.     Proceedinffs   and  relief. 

In  an  action  to  set  aside  a  deed,  amendment 
during  trial  held  properly  refused. — Pamment  y. 
Warner  (Mich.)  692. 

CANDIDATES. 

For  office,  see  "Elections,"  S  1. 

CARNAL  KNOWLEDGE. 


See  "Rape." 


CARRIERS. 


Taxation  of,  see  "Taxation,"  {  1. 

i   1.    Carriace  of  goods. 

Special  contract  between  railroad  and  ship- 
per for  constructioi  of  side  track,  exempting 
railroad  from  liability  even  for  its  own  negli- 
gence, held  valid. — Maun  v.  Pere  Marquette  B. 
Co.  (Mich.)  721. 

Where  a  traveling  freight  agent  of  a  common 
carrier,  with  authority  to  solicit  freight  busi- 
ness, contracts  without  disclosing  conditions  lim- 
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iting  his  anthority,  the  principal  is  bound  by  his 
act.  — Balier  &  Peuniston  v.  Cliicago  Great 
Western    Ry.    Co.    (Minn.)    650. 

While  an  act  of  God  would  excuse  a  common 
carrier  for  loss  of  goods,  yet,  where  its  negli- 
gence contributes  to  the  loss,  it  is  liable  there- 
for.— Jones  T.  Minneapolis  &  St.  L.  B.  Co. 
(Minn.)  893. 

Where  it  is  shown  that  a  loss  of  goods  in  pos- 
session of  a  carrier  was  due  to  an  overpowering 
cause,  the  burden  is  on  the  opposite  party  to 
establish  the  negligence  of  the  carrier. — Jones 
T.  Minneapolis  &  ^t.  L.  R.  Co.  (Minn.)  883. 

Common  carrier  held  not  liable  to  cb&ttel 
mortgagor  for  a  diversion  of  the  shipment  of 
his  property  and  delivery  to  the  mortgagee,  de- 
manding possession  while  it  is  still  in  the  car- 
rier's hands. — Johnston  T.  Chicago,  B.  &  Q.  B. 
Co.  (Neb.)  479. 

{  X.     Carriage  of  live  atook. 

Where  a  traveling  freight  agent  solicited  ship- 
pers of  live  stock  to  send  the  same  over  his  road, 
and  represented  that  the  stock  would  be  trans- 
shipped at  an  intermediate  point  and  forwarded 
without  delay,  held,  in  an  action  to  recover 
damages  for  failure  to  receive  and  forward  the 
stock  without  delay,  that  it  was  for  the  jury' to 
determine  whether  it  was  intended  that  the 
proposition  might  be  accepted  without  any  other 
notice  than  the  shipment  itself. — Baker  &  Pen- 
niston  T.  Chicago  Great  Western  By.  0>. 
<Minu.)  650. 

Where  certain  cattle  in  a  freight  train,  while 
in  transit,  froze  to  death  in  a  blizzard,  the 
proximate  cause  of  the  loss  was  an  act  of  God, 
exempting  the  carrier  from  liability. — Jones  v. 
Minneapolis  &  St.  L.  R.  Co.  (Minn.)  893. 

Where  a  chattel  mortgagee  consigned  cattle 
to  a  commission  firm  to  protect  his  mortgage 
debt,  and  on  payment  thereof  directed  the  de- 
livery of  the  shipment  to  the  firm  designated 
by  the  mortgagor,  no  action  will  lie  against  the 
carrier  for  nondelivery  to  the  party  designated 
by  the  mortgagor.— Johnston  v.  Chicago,  B.  & 
Q.  R.  Co.  (Neb.)  479. 

In  order  to  recover  for  delay  in  shipment  of 
live  stock,  it  is  necessary  to  show  that  a  longer 
time  was  actually  consumed  than  was  necessary 
for  the  purpose.— Johnston  t.  Chicago,  B.  &  Q. 
R.  Co.  (Neb.)  479. 

I   3.    Carrlace  of  passencers. 

In  an  action  for  injuries  to  a  passenger  by  the 
breaking  of  a  railroad  rail,  evidence  as  to  the 
breaking  of  rails  at  other  nearby  points  held  ad- 
missible.—Whittlesey  V.  Burlington,  O.  R.  &  N. 
Ry.  Co.  (Iowa)  66. 

In  an  action  for  injuries  to  a  passenger,  a 
question,  asked  of  a  physician  in  rebuttal,  on 

the  issue  of  whether  plaintiff  wus  competent  to 
sign  a  release,  AeW  proper. — Whittlesey  v.  Bur- 
lington, C.  R.  &  N.  Ry.  Co.  (Iowa)  66. 

E]vidence  held  to  present  for  the  jury  the  ques- 
tion whether  a  conductor  was  guilty  of  negli- 
gence in  directing  a  passenger  to  go  to  the  rear 
platform  of  a  street  car  while  it  was  still  in 
motion.  —  Hennessy  v.  Muskegon  Traction  & 
Lighting  Co.  (Mich.)  36. 

The  manner  of  a  passenger's  death  held  not 
a  mere  conjecture:  it  being  a  fair  inference  that 
he  was  thrown,  by  the  lurching  of  the  train, 
through  an  open  vestibule  door. — Robinson  v. 
Chicago  &  A.  R.  Co.  (Mich.)  689. 

Where  an  inspection  before'  a  train  was  made 
up  would  have  shown  defects  in  the  vestibule 
door  between  Pullman  cars,  their  presence,  by 
which  a  passenger  was  killed,  was  negligence. 
—Robinson  v.  Chicago  &  A.  R.  Co.  (Mich.)  689. 

That  the  vestibule  door  between  Pullman  cars 
on  a  fast-moving  train  was  open,  owing  to  a 
defect,  when  it  was  intended  to  be  closed, 
whereby  a  passenger  was  tlirown  through   it, 


wai  negligence.— Robipson  ▼.  CUcago  &  A.  R, 

Co.  (Mich.)  689. 

A  railroad  company  held  bound  to  furnish  i 
passenger  safe  passage  through  the  Pullman 
cars  to  its  dining  car. — Robinson  t.  Chicago  t 
A.  R.  O).  (Mich.)  689. 

If  a  car  be  so  crowded  that  a  reaaoniblT 
prudent  man  would  conclude  that  he  could  svt 

get  inside,  the  question  as  to  whether  or  nrjt 
e  is  guilty  of  contributory  negligence  in  rid- 
ing on  the  platform  is  for  the  jury. — Rolette  r. 
Great  Northern  Ry.  Co.  (Minn.)  431. 

Evidence,  in  action  for  injuries  to  a  passengfr 
while  riding  on  platform  of  car,  held  not  to 
warrant  finding  that  plaintiff  made  proper  ef- 
fort to  find  standing  room  inside. — Rolette  t. 
Great  Northern  By.  Co.  (Minn.)  431. 

The  fact  that  there  are  no  seats  in  a  railroad 
car  held  not  to  justify  a  person  in  riding  on 
the  platform  while  the  train  is  in  motiua.— 
Rolette  V.  Great  Northern  Ry.  (3o.  (Minn.)  431. 

Where  a  passenger  was  warned  by  the  owi- 
ductor  of  the  danger  of  standing  on  the  plat- 
form, and  was  ordered  to  go  inside,  it  was  ti* 
duty  to  obey  the  order.— Rolette  v.  Qreat  North- 
ern Ry.  Co.  (Minn.)  431. 

That  a  passenger  is  injured  while  necessaril; 
standing  on  the  platform  of  a  car  is  not  in  it- 
self a  cause  for  action  against  a  railway  com- 
pany.—Rolette  V.  Great  Northern  Ry.  Co. 
(Minn.)   431. 

Passenger  on  caboose  at  end  of  freight  train, 
injured  while  passing  from  the  caboose  to  th"- 
station,  held  entitled  to  recover  for  the  necli- 
gence  of  the  defendant  railroad  company.— tTii- 
cago,  B.  &  Q.  R.  Co.  v.  Troyer  (Neb.)  308. 

Where  a  live  stock  shipper  receive*  a  free 
pass  to  enable  him  to  care  for  his  stock,  be  as- 
sumes only  such  risks  as  necessarily  attend  on 
the  care  of  the  stock.— Chicago,  B.  &  (2.  K- 
Co.  T.  Troyer  (Neb.)  308. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL. 

Making  and  settlement,  see  "Appeal  and  Er- 
ror," S  9. 

CATTLE. 

See  "Animals." 

Destruction  of  diseased  cattle,  see  "Health,"  {  L 

CAUCUS. 

See  "Elections,"  §  1. 

CAUSE  OF  ACTION. 

See  "Action";    "Attachment,"  |  1. 

CEMETERIES. 

Stockholders  of  cemetery  corporation  held  lis- 
ble,  under  Act  No.  12,  Pub.  Acts  1869,  SJ  2.  Z. 
for  corporate  debts,  to  the  extent  of  unpaid  cap- 
.  ital  stock,  notwithstanding  Comp,  Laws,  S  0T'<". 
limiting  remedv  against  corporations  provid«l 
by  Comp.  Laws,  c.  269.— C.  H.  LitUe  Co.  t. 
Woodward  Ave.  Cemetery  Ass'n  (Mich.)  682. 

CERTIFICATE. 

Of  acknowledgment  of  written  instrument.  .«•» 

"Acknowledgment,"  f  1. 
On  appeal  or  writ  of  error,  see  "Appeal  aad 

Error,"  |  & 
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CERTIORARI. 

Beview    of    habeas    corpus    proceeding*,    see 
"Habeas  Corpus,"  8  2. 

(   1.    Nature  and  croond*. 

Wbere  the  State  Auditor  refused  to  issue 
warrants  for  the  sugar  bounty  provided  for  in 
Laws  ISOo,  p.  490,  c.  205,  as  amended  by  Laws 
1899,  p.  389,  c.  307,  on  the  ground  that  the  acts 
were  unconstitutional,  certiorari  would  lie  to  re- 
view bis  acts.— Minnesota  Sugar  Co.  t.  Iverson 
(Minn.)  454. 

I  S.     ProeeedlsKS  and  determlnatloB. 

The  contention  that  a  justice  of  the  peace 
lost  jurisdiction  by  trying  a  case  without  a 
jury,  after  one  had  been  demanded,  will  not 
be  considered  when  it  is  made  first  in  the  Su- 
preme Ooort.— Hols  T.  Rediske  (Wis.)  162. 

CHALLENGL 

To  juror,  see  "Jury,"  |  2. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  civil  action,  see  "Venue,"  {  1. 
Of  criminal  prosecutions,  see  "Criminal  Law," 
S  3. 

CHARACTER. 

Instructions  as  to,  see  "Criminal  Law,"  I  12. 
Of  accused  in  criminal  {Hrosecutions,  see  "Crim- 
inal Law,"  I  6. 
Of  witness,  see  "Witnesses,"  {  8. 

CHARGE 

To  jury  in  dvil  actions,  see  "Trial,"  H  4-8. 
To  jury  in  criminal   prosecutions,  see  "Crim- 
inal Law,"  f  12. 

CHARITIES. 

Members  of   board  of   charities   as   state  offi- 
cers, see  "States,"  (  2. 
Restrictions  on  perpetuities,  see  "Perpetuities." 

I  1.     Oveatloa,  ezlstence,  and  validity. 

A  will  creating  a  charitable  trust  held  to 
limit  the  beneficiaries  to  such  persons  as  suf- 
fered distress  from  certain  catastrophes  men- 
tioned, and  was  therefore  not  void  as  a  charita- 
ble bequest  to  the  public  in  general. — Krons- 
hage  V.  Varrell  (Wis.)  928. 

A  charitable  trust  for  the  benefit  of  persons 
worthy  of  assistance,  made  necessary  b^  certain 
catastrophes  enumerated,  held  not  invalid  on  the 
ground  that  the  trustees  were  authorized  in 
their  discretion  to  give  aid  to  those  who  had 
suffered  some  pecuniary  loss  from  such  causes, 
without  needing  pecuniary  assistance. — Krons- 
hage  V.  Varrell  (Wis.)  928. 

CHARTER. 

Of    muuicipal     corporations,     see    "Municipal 
Corporations,"  }  1. 

CHATTEL  MORTGAGES. 

See  "Acknowledgment,"  |  1;    "Pledges." 
Priorities  between  chattel  mortgage  and  tax 
lien,  see  "Taxation,"  §  4. 

I  I.    Beqnlsltes  and  validity. 

Where,  in  replevin,  plaintiff  based  its  claim  on 
a  mortgage  of  cattle,  a  contention  that  the  de- 
scription was  insufficient  held  not  sustained  by 
the  evidence.— Gosnell  v.  Webster  (Neb.)  lOtJO. 
97  N.W.— 72 


An  order  for  goods  and  acceptance  of  indi- 
vidual notes  and  chattel  mortgage  held  to  indi- 
cate that  seller  treated  person  sending  order  as 
purchaser. — Dornbrook  v.  M.  Rumely  Co.  (Wis.) 
493. 

f   2.    FUlnc  vecordlnc,  and  reelstrailan. 

Where  a  iirst  chattel  mortgage  contained  a 
declaration  that  the  mortgagor  resided  in  a  cer- 
tain township  and  county,  and  the  second  mort- 
gage contained  a  similar  declaration,  in  an  ac- 
tion by  the  first  mortgagee  for  possession,  such 
declaration  was  prima  facie  evidence  of  the 
fact  of  such  residence.— Tweto  v.  Burau  (Minn.) 
128. 

i  3.     Ooastmotion  and  operation. 

Under  Rev.  St.  1898,  Jg  !S13,  2314,  chattel 
mortgage  not  filed  in  town  of  mortgagor's  resi- 
dence is  absolutely  void  as  against  subsequent 
mortgagee,  irrespective  of  his  notice. — Dorn- 
brook V.  M.  Rumely  Co.  (Wis.)  493. 

I  4.     Blglits  and  remedies  of  creditors. 

Where  a  chattel  mortgage  is  withheld  from 
record  by  agreement,  it  is  void  as  to  the  cred- 
itors, who  have  extended  credit  while  It  was 
withheld  from  record.— First  Nat  Bank  t.  Tol- 
erton  &  Stetson  (Neb.)  248. 

I   5.    Asslsnment  of  mertBase  or  debt. 

The  assignment  and  transfer  of  a  nofb  secured 
by  chattel  mortgage  carries  the  security.— Twe- 
to v.  Buran  CMinn.)  128. 

f  6.     Bemoval  or  transfer  of  property  by 
mortgagor. 

Evidence  held  sufficient  to  authorize  the  court 
to  assume  that  the  purchaser  of  a  chattel  had 
notice  of  a  mortgage  thereon. — Soule  v.  Har- 
rington (Mich.)  367. 

Any  rights  of  a  mortgagor,  because  of  having 
been  induced  by  fraud  to  execute  a  chattel 
mortgage,  do  not  pass  to  the  purchaser  from 
him  of  the  chattel.---SoiiIe  v.  Harrington  (Mich.) 
367. 

Where  a  mortgagor,  without  authority  from 
the  mortgagee,  sold  the  mortgaged  property  and 
paid  a  debt  to  the  mortgagee,  other  than  the 
one  secured  by  the  mortgage,  failure  of  the 
mortgagee  to  refund  the  money,  on  learning  the 
source  from  which  it  was  derived,  after  re- 
plevin against  parties  to  whom  the  mortgagor's 
vendee  had  sold  the  mortgaged  cattle,  htid  not 
a  ratification  of  the  sale. — GosneU  r.  Webster 
(Neb.)   1060. 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHECKS. 

Payment  by  check  as  accord  and  satisfaction, 
see  "Accord  and  Satisfaction," 

CHILD. 

See     "Bastards";     "Infants";     "Parent    and 
Child." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CIRCUMSTANTIAL  EVIDENCE. 

Instructions  as  to,  see  "Criminal  Lew,"  $  12. 

CITATION. 

See   "Process." 

On  appeal,  see  "Appeal  and  Error,"  {  8. 

CITIES. 

See  "Municipal  Corporations." 

Digitized  by  LaOOQlC 


1138 


97  NORTHWESTERN  REPORTER. 


CITIZENS. 

See  "Indians." 

Equal  protection  of  laws,  see  "Constittttional 

Privilcses  and  immunities,  see  "Constitutional 
Law.'" 

CIVIL  RIGHTS. 

See  "Constitutioual  Law,"  S§  6,  7. 

CIVIL  SERVICE. 

Laws  relating  to  municipal  officers,  see  "Mu- 
nicipal Corporations,"  S  ^ 

CLAIM  AND  DELIVERY. 

See  "Reirfevln." 

CLAIMS. 

Against  county,  see  "Oonnties,"  {  6. 

Against  estate  assigned  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  §  2. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  i  4. 

Against  municipal  corporation,  see  "Municipal 
Corporations,''^  SI  9,  11,  12. 

Against  school  district,  see  "Schools  and  School 
Districts,"  f  1. 

To  property  levied  on,  see  "Attachment,"  S  6. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  t  6. 

CLOUD  ON  TITLL 

See  "Quieting  Titie." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  {  8. 

COLLATERAL  ATTACK. 

On  incorporation,  see  "Corporations,"  {  1. 
On  Judgment,  see  "Judgment,"  S  5. 
On  right  to  office  of  justice  of  the  peace,  see 
"Justices  of  the  Peace,"  |  1. 

COLLATERAL  SECURITY. 

See  "Pledgea." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  S  1;   "Guarauty." 

COLLECTION. 

Br  bank,  see  "Banks  and  Banking,"  t  2. 

Of  debts  due  principal  by  agent,  see  "Principal 
and  Agent,"  {  2. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," {  2. 

COLOR  OF  TITLL 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^' 

I   1.    Means  and  metliods  of  reKulatlon. 

Oomp.  St.  1903,  c.  77,  art.  1,  §§  U2-64,  pro- 
viding that  peddlers  plying  their  vocation*  ahall 


pay  a  license  tax,  are  inapplicable  to  transac- 
tions constituting  interstate  commerce. — ^Menke 
V.  State  (Neb.)  1020. 

COMMITMENT. 

On  charge  of  crime,  see  "Criminal  Law,"  I  4. 
On  conviction  of  crime,  see  "Criminal   I^w," 
i  16. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts^"  i  L 

COMPENSATION. 

For  care  of  animals,  see  "Animals." 
For  property  taken  for  pnblic  use.   see  "Emi- 
nent Domain,"  i  2. 
For  services,  see    Master  and  Sen-ant,"'  12. 
Of  abstracter  of  titles,  see  "Abstracts  of  Titld' 
Of  agent,  see  "Principal  and  Agent,"  t  2. 
Of  brokers,  see  "Brokers,"  {  1. 
Of  insurance  agent,  see  "Insurance,"  I  2. 
Of  partners,  see  "Partnership,"  |  1. 
Of  physicians,  sec  "Physicians  and  Siirg«wn«." 
Of  registers  of  deeds,  see  "Registers  of  Deeds." 
Of  state  officers,  see  "States,'^  i  2. 
Of  teachers,  see  "Schools  and  School  Districts," 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "E^vidence,"  I  2. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  6- 

Of  experts  as  witnesses,  see  "Evidence,"  I  11. 

Of  jurors,  see  "Jury,"  (  2. 

Of  person  named  as  executor,  see  "Eixecators 
and  Administrators,"  Jl. 

Of  witnesses  in  general,  see  "Witnesses,"  {  1. 

COMPETITION. 

Unfair  competition,  see  "TVade-Harks  anJ 
Trade-Names,"  |  1. 

COMPLAINT. 

In  dvil  actions,  see  "Pleading." 

COMPOSITIONS   WITH    CREDITORS. 

See  "Compromise  and  Settiement." 

COMPROMISE  AND  SETTLEMENT. 

See   "Accord   and   Satisfaction";     "Payment". 

"Release." 
CoKts  on  compromise  or  settlement,  see  "Costs." 

{  1. 

The  burden  of  proof  is  on  the  party  admittic; 
a  settlement  to  establish  the  facts  relied  on  il 
avoidance. — Linton  v.  Gathers  (Neb.)  795*. 

Evidence  held  to  show  that  there  was  no  ctr- 
spiracy  on  the  part  of  defendants  to  defrj^i 

glaintiflf  out  of  his  property. — Burnham  t.  Bnri- 
am  (Wis.)  176. 

In  a  suit  to  set  aside  a  deed  and  settlemeat. 
evidence  examined,  and  held  to  show  that  zt 
the  time  of  the  execution  of  the  instniraentj 
plaintiff  was  free  from  intoxication,  fnlly  cs- 
derstood  the  nature  and  import  of  the  transac- 
tioii,  aud  was  competent  to  contract. — Bnmha:: 
V.  Bumham  (Wis.)  176. 

In  an  action  to  set  aside  a  deed  and  aettlf- 
ment,  evidence  examined,  and  held  not  to  ex- 
port a  finding  that  defendants  fraudulently  rtv 
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resented  to  plaintiff  that  tliey  -trere  acting  as 
his  attorneys  in  the  negotiations,  and  that  he 
relied  on  them  to  protect  his  interests  and  legal 
rights.— Burnham  v.  Burnham  (Wis.)  176. 

Evidence  held  to  show  a  ratification  of  a  deed 
and  settlement,  operating  as  a  waiver  of  any 
invalidity  in  its  inception.— Burnham  t.  Bum- 
bam   (Wis.)  176. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," f  2. 

Of  time  for  taking  appeal,  see  "Appeal  and 
Error,"  f  8. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

Of  witness,  see  "Evidence,"  {  11. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales^"  i  9. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  "Escrows." 

In  deeds,  see  "Deeds,"  f  2. 

Precedent  to  action  against  dty,  see  "Munic- 
ipal Oorporations,"  §  12. 

Precedent  to  action  for  breach  of  contract,  see 
"Contracts,"  t  6. 

Precedent  to  aiction  on  insurance  policy,  see 
"Insurance,"  i  11. 

Precedent  to  defense  against  tax  title,  see 
"Taxation,"  (  11. 

Precedent  to  replevin  proceedingsi  see  "Re- 
plevin," f  1. 

Precedent  to  tailing  private  property  for  pub- 
lic use,  see  "Eminent  Domain, '  |  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commnnications.  see  "Wit- 
nesses," 8  1. 

Of  parties  to  contract  or  conveyance,  see 
"Fraudulent  Conveyances,"  {  1. 

CONFIRMATION. 

Of  foreclosure  sale,  see  "Mortpnges,"  |  7. 
Of  tax  title,  see  "Taxation,"  g  11. 

CONFLICT  OF  LAWS. 

See  "Bills  and  Notes."  §  1;    "Contracts,"  |  1; 

"Limitation  of  Actions,"  8  1. 
Conflicting  jurisdiction  of  courts,  see  "Courts," 

t  5. 

CONSENT. 

Of  parties  as  to  jurisdiction,  see  "Courts,"  i  1. 

CONSIDERATION. 

Of  accord,  see  "Accord  and  Satisfaction." 
Of  contract,  see  "Contracts,"  §  1. 
Pnrol  or  extrinsic  evideuc*,    see   "Evidence,',' 
«7. 


CONSIGNMENT. 

For  sale  distinguished  from  sale^  sea  "Sales," 

CONSPIRACY.     . 

Restraining,  see  "Injunction,"  I  2. 

CONSTITUTION. 

Of  insurance  association,  see  "Insurance,"  ( 
12. 

CONSTITUTIONAL  LAW. 

PravMena  reUMng  to  parUcular  tubjeeu. 

See  "Eminent  Domain,"  S  1;  "Food";  "Jury"; 
"Licenses,"  {  1;  "Municipal  Corporations," 
•  ** 

Amendment  of  statutes,  see  "Statutes,"  {  4. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," §  1. 

Exemptions  from  taxation,  see  "Taxation,"  |  1. 

Special  or  local  laws,  see  ''Statutes,"  i  2. 

State  ofDcers,  see  "States,"  §  2. 

Subjects  and  titles  of  statutes,  see  "Statutes^" 
I  3. 

Sugar  bounties,  see  "Bounties." 

g  1.  EatabUsbiaeat  amd  »meitdiiient  of 
conatltntions. 

Where  a  cunstitutionai  amendment  has  been 
adopted  and  acquiesced  in  16  years,  the  conrts 
will  not  Het  aside  the  result  of  the  election  be- 
cause of  irregularities  and  improprieties. — Wes- 
ton V.  Ryan  (Neb.)  347. 

In  making  a  submission  of  a  proposed  consti- 
tutional amendment,  the  Legislature  acts  in  a 
capacity  analogous  to  that  of  a  constitutional 
convention. — Weston  t.  Ryan  (Neb.)  347. 

Where  a  proposed  constitutional  amendment 
has  been  submitted  without  regulations  as  to 
the  counting,  canvassing,  or  returning  of  the 
ballots  or  authenticating  the  result,  the  Legis- 
lature can  provide  for  so  doing  by  special  enact- 
ment.—Weston  V.  Ryan  (NebO  347. 

(  S.  Oonstmotloii,  operation,  and  oh- 
forcement  of  oonstltn'lional  pro- 
Ti  lions. 

The  special  charters  granted  to  cities,  in  exist- 
ence when  the  present  Constitution  took  effect, 
were  not  repealed  by  the  provisions  of  the  Con- 
stitution prohibiting  special  charters. — Ulbrecht 
V.  City  of  Keokuk  (Iowa)  1082. 

That  a  bill  which  was  finally  enacted  into  a 
Inw  was  introduced  at  a  time  when  its  provi- 
sions were  unconstitutional  did  not  render  the 
act  invalid.— Morrison  v.  Kent  (Mich.)  45. 

An  imcoufititntional  statute  is  not  a  law,  and 
no  moral  obligation  on  the  part  of  the  state 
can  be  predicated  thereon.— Minnesota  Sugar 
Co.  T.  Iverson  (Minn.)  454. 

There  are  no  limitations  on  the  power  of  the 
legislature,  except  such  as  are  iniposed  by  the 
state  and  federal  Constitutions. — In  re  Watson 
(S.  D.)  4(53. 

I  3.  Distrlbntlon  of  Koremmental  pow- 
ers and  functions. 

Cr.  Code,  (  509a,  providing  that  the  Supreme 
Court  may  reduce  an  excessive  sentence,  la  not 
in  violation  of  the  Constitution,  forbidding  the 
exercise  by  the  judiciary  of  any  power  belong- 
ing to  the  executive  branch.— Palmer  v.   State 


ine  ti 
(Neb.: 


)  235. 

It  is  for  the  Legislature  to  determine  as  to 
the  applicability  of  a  general  law  to  a  given 
emergency,  and  as  to  the  propriety  of  a  special 
law.— Weston  v.  Ryan  (Neb.)  347. 

The  Supreme  Court  will  not  undertake  to  say 
that  Act  Feb.  23,  1887  (Laws  1887,  p.  69,  c.  2), 
under  which  the  ballots  as  to  the  adoption  of 


Digitized  by 


Google 


The  Supreme  Court  cannot  attempt,  prior  to 
an  actual  controversy  aris-ing,  to  direct  the  ofli- 
cers  charged  with  the  enforcement  of  a  law 
as  to  their  duty  in  putting  it  in  operation. — 
State  V.  Fleming  (Neb.)  10U3. 

S   4.     Police  po'trer  in  general. 

Itncine  City  Charter  (J>aws  1S01,  pp.  206, 
207,  21(1,  c.  40)  §§  65-07,  77,  held  not  a  lawful 
exercise  ot  the  police  power  of  a  state. — Ijith- 
rop  V.  City  of  Racine  (Wis.)  102. 

{    5.     Retroapective     and     ez    post    facto 
lavea. 

I.aws  ISKKi.  p.  234,  c.  160,  legalizing  an  at- 
tempted organization  of  a  school  district,  is  not 
void  as  retroacting  upon  a  last  controversy 
which  lias  not  terminated  in  judgment  before 
its  enactment.— State  v.  Van  Hii^c  (Wis.)  503. 

{  6.     Privileges  or  immunities,  and  class 
legislation. 

Laws  1903,  p.  249,  c.  190,  imposing  a  tax  on 
peddlers,  if  considered  as  an  e-xorcise  of  the  po- 
lice power,  held  not  in  conflict  with  Const,  art. 
6,  §  18.— In  re  Watson  (S.  D.)  463. 

I    7.    Eqnal  protection  of  lavs. 

Laws  11X)1,  p.  57."i.  c.  350,  requiring  journey- 
men iiluuiliers  to  take  an  examination,  and  not 
applying  to  master  plumbers,  is  uncoustitution- 
nf,  as  making  an  arbitrary  distinction  between 
the  two  classes  of  plumbers.— State  v.  Justus 
(Xlinu.)  124. 

S  8.     Dae  process  of  lair. 

Code,  §§  11140,  1040,  relative  to  notice  of  drain- 
age proceedings  and  ass(?ssmcnt  of  cost  of  con- 
struction, held  violative  of  constitutional  inhibi- 
tion against  taking  property  without  due  pro- 
cess of  law. — Beebe  v.  Jlagoun  (Iowa)  986. 

Section  80  of  the  charter  of  the  city  ot  Du- 
Luth,  providing  for  a  taxpayer's  appeal  to  the 
district  court  from  an  action  of  the  city  coun- 
cil in  allowing  a  claim  against  the  municipali- 
ty, is  due  process  ot  law. — State  v.  District 
Court  of  St  Louis  County  (Minn.)  132. 

The  constitution  guaranties  to  every  citizen 
liberty  and  a  certain  remedy  in  the  laws  for  in- 
juvies  received  in  person,  property,  or  character, 
and  a  person's  business  or  calling  lield  property 
within  the  meaning  of  the  law. — Gray  T.  Build- 
ing Trades  Council  (Minn.)  6li3. 

Laws  1890,  p.  318,  c.  150,  §  3,  providing  that 
tax  receipt  shall  be  conclusive  evidence  of  pa.y- 
ment  of  tax,  held  repugnant  to  Const,  art.  6, 
i  2,  relative  to  deprivation  of  property  without 
due  process  of  law. — Harris  v.  Stearns  (S.  D.) 
361. 

Racine  City  Charter  (Laws  1891,  pp.  206, 
207,  216,  e.  40)  S§  6.5-67,  77,  held  violative  of 
Const,  tj.  S.  Amend,  art.  14,  §  1,  and  Const. 
Wis.  art.  1,  §  13.— Lathrop  v.  City  of  Uacinc 
(Wis.)  192. 

CONTAGIOUS  DISEASES. 

See  "Animals";    "Health,"  |  1. 


CONTEMPT. 


i  I. 


Acts  or  oondnot  oonstitnting   con- 
tempt of  court. 

Resistance  willfully  offered  to  the  lawful  or- 
der of  the  court  is  punishable  as  a  criminal 
contempt,  under  Rev.  Codes  1899,  §  5932,  .subd. 
4,  if  the  person  accused  of  the  willful  resist- 
ance had  knowledge  of  the  order. — State  v.  Mc- 
Gahey  (N.  D.)  865. 

The  order  of  the  court,  resistance  of  which, 
when  lawfully  offered,  is  punislialile  as  a  con- 
tempt, under  Rev.  Codes  1609,  jj  0932,  subd.  4, 


Where  an  information  charges  defendant 
with  contempt  of  court,  and  he  stands  mule, 
it  is  as  an  admission  of  the  charges  in  the  in- 
formation.— Toozer   t.   State   (Neb.)    584. 

CONTEST. 

Of  will,  see  "Wills,"  §  3. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal   Law," 

17. 
Prejudicial  effect  of  denial  of  continuance,  see 

"Appeal  and  EiTor,"  §  19. 

Under  Ode,  §  3406,  held  no  error  in  contin- 
uing the  case  to  bring  in  persons  as  parties;  the 
court's  ruling  that  they  were  necessary  parties 
not  being  questioned. — Farmers'  Sav.  Bank  t. 
Independent  School  Dist.  ot  Farmington  (Iowa) 
988. 

Where  proponents,  in  a  proceeding  contesting 
the  probate  of  a  will,  were  refused  a  continu- 
ance, based  on  the  sickness  of  the  testator's  wid- 
ow, it  is  error  to  refuse  proponents'  offer  to 
show,  on  her  subsequent  appearance  at  the  hear- 
ing, when  proponents  came  to  introduce  their 
evidence,  that  she  was  then  sick.— In  re  Towo- 
send's  Estate  (Iowa)  1108;  Townseud  t.  Town- 
send,  Id. 

The  court's  refusal  of  a  continuance  to  pro- 
ponents, in  a  proceeding  contesting  the  pro- 
bate of  a  will,  based  on  the  sickness  of  the  testa- 
tor's widow,  is  error. — In  re  Towusend's  Estate 
(Iowa)  1108;   Townsend  v.  Townsend,  Id. 

Refusal  of  continuance  to  defendant  in  di- 
voice  Jield  error  requiring  a  reversal.^Hoover 
V.  Hoover  (Neb.)  620. 

Where  an  amended  petition  was  but  a  morp 
detailed  statement  of  the  facts  contained  in  the 
original  petition,  held,  there  was  no  ground  for 
a  continuance  thereafter.— Linton  v.  Catliers 
(Neb.)  800. 

CONTRACTS. 

Agreements     within     statute     of     frauds,     see 

"Frauds,  Statute  of." 
Alteration,  see  "Alteration  of  Instruments." 
Assignment,  see  "Assignments." 
Cancellation,  see  "Cancellation  of  Instruments." 
Damages  for  breach,  see  "Damages."  §  4. 
Merger  and   bar  ot   causes   of   action   on   (■lu- 

tract,  see  "Judgment,"  §  6. 
Operation  and  effect  of  customs  or  usages,  see 

"Customs  and  Usages." 
Operation     and     effect     of     usury     law-s,     see 

"Usury,"  §  1. 
Parol  or  extrinsic  evidence,  see  "Evidence."  H 

7-10. 
Reformation,     see     "Reformation     of     Instm- 

ments." 
Requests    for    instructions    in    action    on,    see 

"Trial,"  §  8. 
Restraining  making  of  unauthorized   contract 

see  "Injunction,"  §  2. 
Specific    performance,    see    "Specific    Perfcinn- 

ance." 
Subrogation  to  rights  or  remedies  of  creditors, 

see  "Subrogation." 

Contracts  (ifpaittcular  classes  of  parties. 

See  "Carriers,"  §  1;  "Counties,"  §  3;  "Tn- 
fants,"  §  2;  "Master  and  Servant";  "Mu- 
nicipal Corporation!?,"  |§  .'),  6;  "Partnership" 
§  2:    "Schools  and  School  Districts,"  }  1. 

Decedents,  see  "Executors  and  .\dmiiiistrs- 
tors,"  §  2. 

Married  women,  see  "Husband  and  Wife,"  {  1. 
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Contracts  reUUlrm  to  particular  subjectt. 
See  -'Patents,"  §  1;  "Public  Lands,"  i  2. 
Establishment  of  boaadaries,  see  "Boundaries," 

«  2. 
Kxemption  from  liability  for  fires  caused  by 

operation  of  railroad,  see  "Railroads,"  f  7. 
Ground   for  mechanics'  liens,  see  "Mechanics' 

Liens,"   §   1. 
Making   beqnest  or   devise,   see   "Wills,"   |   1. 
Transportation  of  goods,  see  "Carriers,"   |  1. 

Particular  elaates  of  express  contracts. 
See    "Bailment";     "Bills    and    Notes";     "Ex- 
chnnsre  of  Property";    "Guaranty";    "Indem- 
nity'';  "Insurance"';   "Partnership";    "Sales." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Xiaster  and  Servant." 
Leases,  see    Landlord  and  Xenant." 
Mutual   benefit  insurance,  see  "Insurance,"   i 

12. 
Sale  of  realty,  see  "Vendor  and  Purchaser." 
Sale  of  separate  property  of  married  women, 

see  "Husband  and  Wife,"  §  1. 
Submission  to  arbitration,  see  "Arbitration  and 

Award,"  §  1. 
Suretyship,  see  "Principal  and  Surety." 

PartUsular  classes  of  implied  contracts. 

See  "Money  Lent";   "Money  Received";  "Work 
and  Labor." 

Particular  modes  of  cUscharging  contracts. 
See   "Accord  and  Satisfaction";    "Compromise 
and  Settlement";  "Payment";   "Release." 

{   1.    Requisite*  and  ▼alldlty. 

A  contract  between  individuals,  in  itself  rea- 
soiiiible  and  based  on  a  good  consideration,  will 
be  enforced,  though  in  partial  restraint  of  trade. 
— Swigert  &  Howard  v.  Tilden  (Iowa)  82. 

A  contract  for  the  sale  of  the  good  will  of  de- 
fendant's mail-order  business,  by  which  he 
agreed  to  refrain  from  engaging  in  such  busi- 
ness in  certain  states,  etc.,  for  10  years,  held 
not  void  as  in  restraint  of  trade.— Swigert  & 
Howard  t.  Tilden  (Iowa)  82. 

Evidence  held  to  ahow  that  money  claimed 
was  paid  by  complainant  to  enable  her  to  con- 
duct a  bawdy  house. — McDonald  v.  Born  (Mich.) 
603. 

Complainant  held  not  entitled  to  recover,  un- 
der a  contract,  money  paid  by  her  to  enable  her 
to  <-onduct  a  bawdy  house.— McDonald  v.  Born 
(Mich.)  693. 

In  an  action  to  recover  money  had  and  re- 
ceived, an  answer  that  set  forth  that  it  was 
paid  to  defendant,  an  innocent  person,  to  fur- 
tlier  an  alleged  conspiracy  to  defraud  him,  held 
to  sufficiently  state  a  defense. — Bauer  v.  Saw- 
yer &  Britsch  Land  Co.  (Minn.)  428. 

In  an  action  to  recover  money  paid  to  an 
agent  to  negotiate  the  purchase  of  land  for  the 
Ijlaintifif,  a  conspiracy  between  the  proposed 
purchaser,  who  was  msolvent,  and  the  owner 
of  the  land,  to  secure  a  loan  from  the  defend- 
ant agent  and  to  defraud  him  of  the  same, 
mi^ht  be  shown  to  bar  a  recovery  from  the 
acent  of  the  sum  so  paid. — Bauer  v.  Sawyer  & 
Britsch  Land  Co.  (jfinn.)  428. 

A  bond  executed  by  the  administratrix  of  an 
estate,  conditioned  to  reimburse  a  proposed  pur- 
chaser of  lots  belonging  to  the  estate,  on  which 
a  mortgage  was  bemg  foreclosed,  any  amount 
in  cxces.s  of  $12,000  he  might  be  compelled  to 
imy  at  the  foreclosure  sale,  is  void  as  against 
public  policy. — Beatrice  Creamery  Co.  v.  Fitz- 
gerald (Neb.)  301. 

Mutual  promises  afford  a  consideration  suflS- 
cient  to  constitute  a  binding  contract  between 
the  parties. — Lamb  v.  Wilson  (Neb.)  325. 

Duress  sufficient  to  overcome  a  contract  de- 
fined. —  Nebraska  Mut.  Bond  Asa'n  T.  Klee 
(Neb.)  476. 


The  plea  of  duress  as  a  defense  to  an  action 
on  a  contract  held  sufficient. — Nebraska  Mut. 
Bond  Ass'n  v.  Klee  (Neb.)  476. 

The  evidence  by  which  a  contract  should  be 
proved  is  governed  by  the  lex  fori. — Marvel  v. 
Marvel  (Neb.)  640. 

Where  a  contract  is  void  at  its  inception,  it 
does  not  acquire  validity  by  suit  in  a  foreign 
jurisdiction  upon  the  instrument  by  which  it  is 
evidenced. — Corn  Exch.  Nat.  Bank  v.  Jansen 
(Neb.)  814. 

The  validity  of  a  contract  is  to  be  determined 
by  the  nature  of  the  transaction  and  intent  of 
the  parties.— Com  £2xch.  Nat.  Bank  v.  Jansen 
(Neb.)  814. 

A  condition,  in  a  grant  of  right  of  way  to  a 
railroad,  that  it  should  erect  and  maintain  a 
depot  at  a  fixed  point,  is  not  against  public  pol- 
icy.—Griswold  V.  Minneapolis,  St.  P.  &  S.  8.  M. 
Ry.  Co.  (N.  D.).538. 

Where  a  contract   is  signed  by   the  obligees 
along  with  the  obligors,  the  presumption  is,  no 
.  other  purpose  being  apparent,  that  the  signing 
by  the  obligees  was  an  acceptance.— W.  G.  Tay- 
lor Oo.  V.  Bannerman  (Wis.)  918. 

i   2.     Gonstmotlom  and  operation. 

Ambiguous  contract  may  be  construed  in  light 
I  of  suri-ounding  circumstances  and  subsequent 
I  conduct.- In  re  Sheldon's  Estate  (Wis.)  524; 
I  Loper  V.  Sheldon's  Estate,  Id. 

I  In  action  by  subcontractors,  evidence  held  to 
show  that  their  contract  with  the  contractor 
had  required  them  to  do  their  work  according 

:  to  the  specifications  for  the  building. — Stein  v, 
McCarthy  (Wis.)  912. 

{  3.     Modification  and  mergor. 

It  is  competent  for  parties  to  a  written  con- 
tract to  modify  the  same  by  new  conditions  not 
in  writing.— Youngberg  v.  Lamberton  (Minn.) 
571. 

i  4.     Performance  or  brcacli. 

The  use  of  a  boiler  contracted  for,  which  did 
not  comply  with  the  contract,  after  it  had  been 
connected  with  defendant's  factorj',  -held  not  to 
show  an  acceptance  thereof. — Blanitowoc  Steam 
Boiler  Works  v.  Manitowoc  Glue  Co.  (Wis.)  515. 

The  furnishing  of  a  boiler  of  18  per  cent, 
less  capacity  than  defendant's  old  boiler,  which 
the  new  one  was  to  replace,  held  not  a  substan- 
tial compliance  with  the  contract  to  furnish  a 
boiler  of  130  per  cent,  greater  capacity  than 
the  old  boiler. — Manitowoc  Steam  Boiler  Works 
v.  Manitowoc  Glue  Co.  (Wis.)  515. 

In  action  by  architect,  evidence  Iteld  sufficient 
to  sustain  a  finding  that  plans  and  speciticatious 
were  tendered  to  defendant. — Graf  v.  Laev 
(Wis.)  8i)8. 

I  5.     Actions  for  breach. 

An  instruction  in  an  action  for  compensation 
for  sawing  shingles  held  as  favorable  to  de- 
fendant on  the  question  of  recoupment  as  be 
was  entitled  to.— Truax  v.  Heartt  (Mich.)  394. 

In  a  complaint  in  an  action  brought  to  recov- 
er for  breach  of  a  written  contract,  held,  that 
the  first  and  second  alleged  causes  of  action 
were  but  one  for  damages  for  breach  of  the 
written  agreement  and  that  the  cumplaint  was 
not  subject  to  general  demurrer. — Colbroth  v. 
Plick  &  Johnson  Const.  Co.  (Minn.)  375. 

No  demand  is  necessary  before  suit  for  breach 
of  agreement  to  pay  a  specilicd  sum  of  money 
annually.— Gall  v.  6all  (Wis.>  Vt.38. 

A  complaint  alleging  a  written  agreement  to 
pay  a  specified  sum  of  money  annually,  the 
breach  thereof,  and  the  amount  due  and  unpaid, 
without  alleging  a  demand,  was  sufficient  to  sat- 
isfy Rev.  St.  1898,  §§  2640,  2668,  2675.— (iall  v. 
Gall  (Wis.)  938. 

In  an  action  for  the  value  of  a  boiler  which 
did  not  conform  to  the  contract,  facts  held  in- 
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CONTRADICTION. 

Of  witness,  see  "Witnesses,"  §  3. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligeuce,"  J  3. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  -see  "Fraudulent  Convey- 
ances." - 
In  trust,  see  "Trusts,"   §   1. 
Registers,  see   "Registers  of  Deeds."' 

Conveyances   by    or  to  particular  classes  qf 

parties- 
See  "Corporations,"  §  ii ;  "Infants,"  §  1 ;  "Joint- 
Stock  Companies." 
Agricultural  societies,  see  "Agriculture." 
Married    women,    see    "Husband    and    Wife," 
i  1. 

Corvoeyances  of  particular  species  q/"  property. 

See  "Homestead,"  §  1;  "Mines  and  Minerals," 
§  1. 

Separate  property  of  married  womeu,  see  "Hus- 
band and  Wife,"  §  1. 

Particular  classes  of  conveyances. 
See  "Assiauments";    "AssiRnnicnts  for  Benefit 
of  Creditor.s";  "Chattel  Mortgages";  "Deeds"; 
"Mortgages." 

•  CORPORATIONS. 

Quo  warranto,  see  "Quo  Warranto." 
Taxation   of   corporations  and  corporate  prop- 
erty, see  "Taxation,"  §   1. 

Particular  classes  of  corporations. 

See  "Municipal  Corporations";  "Street  Rail- 
roads," §  1. 

Agricultural    societies,    see    "Agriculture." 
Banks,  see  "Banks  and  Banking,"  §  1. 
Cemetery  corporations,  see  "Cemeteries." 
Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §  1. 
Water    companies,    see    "Waters    and    Water 
Courses,"  §   1. 

S    1.     Incorporation  and  organization. 

One  eniplojed  by  persons  falsely  holding 
themselves  out  as  members  of  a  corporation,  wlio 
recovers  a  judgment  against  the  corporation  for 
breach  of  the  coutrnot,  may  enforce  his  judg- 
ment against  the  persons  who  held  themselves 
out  as  stockholders.— Schaub  v.  Cofflu  (Mich.) 
968. 

Where  a  collection  of  persons  claim  to  have 
organized  themselves  into  a  corporation,  its  in- 
validity may  be  shown,  even  when  questioned 
collaterally.— Lusk  v.  Riggs  (Neb.)  10.3.3. 

(   2.     Members  and  stockholders. 

Articles  of  incorporation  considered,  and  held, 
that  the  corporation  is  not  exclusively  a  manu- 
facturing or  mechanical  corporation,  within  the 
meaning  of  Const,  art.  10,  §  3,  so  as  to  re- 
lieve the  stockholders  from  liability  for  debts.— 
Meen  v.   Pioneer  Pasteurizing  Co.   (Minn.)  140. 

{  3.     Corporate  powers  and  liabilities. 

Comp.  Laws  1897,  §  0509.  held  not  to  require 
particular  form  of  corporate  signature,  and  sig- 


to  have  authority  to  transfer  its  notes.— Iow» 
Nat.  Bank  v.  Sherman  &  Bratager  (S.  D.)  12. 

§    4.     Insolvency  and  receivers. 

The  holder  of  n  contract  for  the  purchase  at 
a  diamond,  issued  by  a  tontine  company,  held 
not  a  stockholder,  and  he  cannot  secure  the  ap- 
pointment of  a  receiver  for  it  because  of  mLi- 
management  of  its  affairs. — Mann  v.  Gennan- 
American  Inv.  Co.  (Neb.)  600. 

The  holder  of  a  contract  for  the  purchase  of 
a  diamond,  issued  by  a  tontine  company,  who 
has  not  reduced  his  claim  to  judgment,  and  vrho 
has  no  lien  on  its  jiroperty,  has  no  st-inding 
in  equity  to  impound  the  assets  of  such  com- 
pany.— Mann  v.  German-American  Inv.  Co. 
rNeb.)  600. 

An  order  appointing  a  receiver  for  a  corpora- 
tion, in  an  action  where  such  relief  is  the  ohIt 
relief  sought,  will  be  vacated  for  want  of  au- 
thority in  such  court  to  make  the  order. — Mann 
v.  German-American  Inv.  Co.  (Neb.)  600. 

A  petition  for  the  appointment  of  a  receiver 
of  a  corporation  held  to  state  no  grounds  there- 
for.—Vila  V.  Grand  Island  Electric  Light,  let 
&  Cold  Storage  Co.   (Neb.)  613. 

In  the  absence  of  statutory  authority  equity 
does  not  possess  jurisdiction  over  corporate 
bodies  on  the  application  of  private  parties  to 
appoint  a  receiver. — Vila  v.  Grand  Island  ^e^ 
trie  Light,  Ice  &  Cold  Storage  Co.  (Neb.)  613. 

Save  in  certain  suits  in  equity,  the  jurisdic- 
tion in  equity  does  not  warrant  appointment 
of  a  receiver  to  take  charge  of  the  business  of 
a  corporation,  where  that  is  the  main  object  of 
the  suit. — Vila  v.  Grand  Island  Electric  Light, 
Ice  &  Cold  Storage  Co.  (Neb.)  613. 

I  5.     Foreign  corporations. 

The  state  may  impose  such  conditions  as  it 
sees  fit  on  foreign  corporations  seeking  the 
privilege  of  doing  business  in  the  state.— State 
V.  Fleming  (Neb.)  10(i3. 

It  is  the  policy  of  the  state  to  accord  to  fo^ 
eign  corporations,  by  comity,  full  and  complete 
privilege  to  exercise  their  corporate  franchises 
in  the  state,  except  so  far  as  limitation  is  im- 
posed by  express  legislation. — CTiicago  Title  & 
Trust  Co.  V.  Bashford  (Wis.)  940. 

Bonds  and  trust  deeds,  valid  at  the  time  of 
their  execution,  prior  to  the  enactment  of  Ret. 
St.  1898,  §  1770b,  relating  to  unauthorized  for- 
eign corporations,  held  not  to  be  avoided  therebr. 
—Chicago  Title  &  Trust  Co.  v.  Bashford  ("Wis.! 
940. 

Presumption  held  to  be  that  Rev.  St  1898,  f 
1770b,  relating  to  unauthorized  foreign  corpora- 
tions, is  prospective  onlv. — Chicago  Title  4 
Trust  Co.  V.  Bashford  (Wis.)  940. 

Foreign  corporation,  by  passively  continningto 
hold  a  previously  existing  and  valid  lien  or  title, 
held  not  transacting  business  iu  the  state,  with- 
in the  meaning  of  Rev.  St.  1808,  §  1770b,  re- 
lating to  unauthorized  foreign  corporations.— 
Chicago  Title  &  Trust  Co.  v.  Bashford  (Wis.) 
940. 

The  mere  commencement  and  prosecution  of  a 
suit  by  a  foreign  corporation  to  enforce  a  Uai 
acquired  by  it  prior  to  the  enactment  of  BeT. 
St.  1898,  §  1770b,  relating  to  unauthorized  for- 
eign corporations,  held  not  a  transaction  of  busi- 
ness forbidden  by  the  statute. — Chicago  Title  4 
Trust  Co.  V.  Bashford  (Wis.)  940. 

Judgment  creditors  and  purchasers  at  eiecB- 
tiou  sales  held  to  have  no  interest  to  complain, 
iu  action  by  a  foreign  corporation  to  enforce  its 
lien,  that  the  taking  of  mortgaged  land  by  such 
corporation  renders  it  amenable  to  Rev.  St.  IS^ 
i  li70b,  relating  to  unauthorized  foreign  coiiio- 
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rations.— Chicago  Title  &  Trust  Co.  r.  Bash- 
ford  (Wis.)  940. 

Unauthorized  foreign  corporation  held  entitled 
to  maintain  action  as  snccessor  in  title  of  an- 
other bj  consolidation  on  certain  bonds  and  trust 
deeds,  though  such  consolidatiou  toolc  place  aft- 
er the  enactment  of  Bev.  St.  1808,  S  i770b,  re- 
lating to  unauthorized  foreign  corporations.— 
Chicago  Title  &  Trust  Co.  t.  Bashford  (Wi») 
IMO. 

CORROBORATION. 

Of  witness,  see  "Witnesses,"  i  8. 

COSTS. 

Appealability  of  Judgment  for  costs,  see  "Ap- 
peal and  Error,"  I  1. 

In  jKtmcUUur  aetlons  or  proceedings. 
See   "Divorce,"  {  2. 
Foreclosure,  see  "Mortgages,"  {  7. 
For    establishment    of    drains,    see    "Drains," 
8  1. 

I   1.     Hatnre,    grounds,    and    extent    of  i 
rlKht  1b  KeneraL 

Where  defendant,  without  the  knowledge  of 
•bis  attorney,  stipulated  with  plaintiff's  attor- 
ney for  dismissal  of  the  action  without  costs, 
hrfd.  that  the  court  would  enforce  it — Paulson 
V.  Lyson  (N.  D.)  533. 

I  S.    Amount,  rate,  Mtd  items. 

A  taxing  officer  cannot  refuse  to  tax  costs  for 
findings,  though  unduly  yoluminous,  drawn  un- 
der direction  of  the  trial  judge. — Lentz  v.  Ei- 
mermann  (Wis.)  181. 

{  3.     On   appeal   or   error,   and   on  now 
trial  or  motion  tlierefor. 

Appellee  will  be  taxed  with  the  coats  of  his 
amendment  to  the  abstrnct,  presenting  matters 
which  could  not  be  considered  on  the  appeal. — 
Farmers'  Say.  Bank  t.  Independent  School  Dist 
of  Farmington  (Iowa)  988. 

An  indemnitor  held  liable  under  his  contract 
of  indemnity  for  the  costs  on  appeal  from  a 
judgment  against  the  indemnitee.— Stephens  y. 
Pennsylyania  Casualty  Co.  (Mich.)  686. 

A  party  is  only  entitled  to  actual  necessary 
disbursements  in  the  Supreme  Court  for  print- 
ing an  abstract  and  brief.— Kelly  v.  Oksali  (S. 
d!)  11. 

The  Supreme  Court  has  inherent  power  to  re- 
view the  acts  of  its  clerk,  notwithstanding  Rev. 
Code  Civ.  Proc.  1903,  i  416.— Kelly  y.  Oksali 
<S.  D.)  11. 

Each  appellant  in  separate  cases  instituted  by 

Slaintiff  held  entitled  to  his  statutory  costs. — 
[elly  y.  Oksali  (S.  D.)  11. 

Under  Rev.  St.  1808,  t  2942,  an  application 
to  compel  plaintiff  in  a  suit  appealed  from  a 
Justice  court  to  give  security  for  costs  heU 
within  the  sound  discretion  of  the  circoit  court. 
— Simanek  y.  Nemetz  (Wis.)  508. 

CO-TENANCY. 

See  "Tenancy  In  Common." 

COUNCIL 

See  "Municipal  Corporations^"  {  8> 

COUNTIES. 

Contribution  to  expense  of  constructing  bridges 
over  streams  dividing  counties,  see  "Bridges," 
i  1. 

Mandamus,  see  "Mandamus,"  {  2. 

Quo  warranto,  lee  "Quo  Warranto,"  i  1. 


I  1.    Creation,  alteration,  ezlstenee,  and 
poUtloal  fnnotlona. 

For  purposes  of  taxation  and  revenue,  a  pre- 
cinct actually  formed  and  organized  held  a  de 
facto  organization,  whether  the  meeting  of  the 
county  commissioners  at  wiiich  it  was  made  was 
lawfully  adjourned  and  held  or  not. — City  of 
South  Omaha  y.  O'Rourke  (Neb.)  608. 

I   2.    Ooverament  and   olHoera. 

In  an  action  against  a  county  treasurer  to 
recover  a  balance  due  the  county,  evidence  held 
sufBcient  to  show  proper  disbursement  of  funds 
received,  but  not  of  funds  not  received. — Mont- 
morency County  V.  Putnam  (Mich.)  399. 

Failure  of  county  treasurer  to  produce  checks 
of  money  disbursed  held  to  affect  only  credibil- 
ity of  testimony,  which  was  for  jury. — Montmo- 
rency County  y.  Putnam  (Mich.)  399. 

A  county  treasurer  is  responsible  for  the  price 
of  lands  sold  by  him  at  private  sale,  on  credit, 
for  which  the  purchaser  never  paid. — Montmo- 
rency County  y.  Putnam  (Mich?)  399. 

Settlement  of  county  treasurer  held  not  evi- 
dence of  correctness  of  charges,  when  proved 
incorrect  by  undisputed  evidence. — Montmoren- 
cy County  v.  Putnam  (Mich.)  399. 

County  treasurer  held  chargeable  with  sum 
evidenced  by  auditor  generars  receipt,  when 
credited  with  a  like  amount  transferred  by  him 
to  auditor  general.  —  Montmorency  County  v. 
Putnam    (Mich.)   399. 

Failure  to  file  a  sufficient  affidavit  with  the 
county  auditor  previous  to  the  meeting  of  the 
county  commissioners,  which  notice  is  necessa- 
ry to  the  authority  of  the  board  to  direct  a  spe- 
cial county  seat  election,  renders  an  order  for 
a  special  election  without  authority.— Tucker  y. 
Board  of  Com'rs  of  Lincoln  County  (Minn.) 
103. 

In  a  contest  under  the  county  seat  removal 
act,  the  omission  to  file  a  sufficient  affidavit 
of  the  posting  of  the  duplicate  notices  of  the 
meeting  prior  to  such  meeting,  required  by 
Gen.  St.  1894,  {  047,  cannot  be  supplied  by 
affidavit  filed  after  the  special  election. — Tuck- 
er v.  Board  of  Com'rs  of  Lincoln  County 
(Minn.)  103. 

The  requirement  of  Laws  1889,  p.  286,  e. 
174,  8  1,  as  to  notice  of  a  meeting  of  the  coun- 
ty board  to  pass  on  the  petition  for  the  change 
of  county  seat,  applies  to  an  incorporated  yfl- 
lage.— Tucker  v.  Board  of  Com'rs  of  Lincoln 
County  (.Minn.)  103. 

Where  a  full  settlement  of  a  county  officer 
with  the  county  commissioners  has  been  had,  it 
is  final  and  conclusive,  in  the  absence  of  fraud 
or  mistake.— Wilcox  y.  Perkins  County  (Neb.) 
236. 

That  the  official  bond  of  a  county  officer  Is 
joint,  instead  of  joint  and  several,  as  required 
by  statute,  is  not  an  objection  of  which  the  ob- 
ligors on  the  instrument  can  avail  themselves 
as  a  defense. — Wilcox  y.  Perkins  County  (Neb.) 
236. 

A  county  officer  held  not  required  to  account 
to  the  county  for  money  received  by  him  for 
services  performed  for  another  by  private  agree- 
ment—State y.  Holm  (Neb.)  821. 

Under  Comp.  Laws  1887,  U  576,  677,  held, 
that  it  is  not  for  the  county  commissioners, 
but  for  the  commission  of  which  they  are  mem- 
bers, to  decide  whether  a  petition  to  increase 
the  number  of  county  commissioners  Ib  signed 
by  one-third  of  the  legal  voters,  as  it  purports 
to  be.— State  v.  Menzie  (S.  D.)  745. 

f   3.    Property,  oontraots,  and  liabUltlea. 

Where  a  judge  of  the  district  court,  under 
Gen.  St.  1804.  §  813,  determines  that  a  county 
attorney  is  disqualified  and  appoints  an  attor- 
ney to  conduct  a  prosecution,  the  substitute  is 
entitled  to  compensation  from  the  county  where 
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Laws  181)7.  p.  584,  c.  318,  does  not  subject  the 
county  to  damages  lor  their  neglect  to  perform 
the  duties  prescribed.  —  Gaare  v.  Board  of 
Com'rs  of  Clay  County  (Minu.)  422. 

One  who  furnishes  labor  and  material-s  for  a 
public  work  In  good  faith,  but  in  the  absence 
of  a  contract  required  by  statute,  can  recover 
their  reasonable  value  from  the  county. — Cass 
County  V.  Sarpy  County  (Neb.)  352. 

Unless  Comp.  St.  1903,  c.  18,  art.  1,  §|  140- 
151,  for  regulating  the  letting  of  contracts  for 
the  furnishing  of  county  supplies,  is  strictly  com- 
plied with,  the  proceeding  and  contract  are  void. 
—Woodruff  T.  Wetton  (Neb.)  1037. 

i   4.    Fiscal     management,     public     debt, 
secnrltles,  and   taxation. 

In  an  action  by  a  resident  taxpa.ver  to  enjoin 
an  illegal  expenditure  of  money  by  a  county 
board,  plaintiff  need  not  show  what  the  amount 
of  expenditure  would  have  been  if  the  law  had 
been  obeyed. — Woodruff  v.  Welton  (Neb.)  1037. 

A  resident  taxpayer,  without  showing  any  in- 
jury peculiar  to  himself,  may  enjoin  illegal  ex- 
penditures by  the  county  board.— Woodruff  v. 
Welton  (Neb.)  1037. 

§  5.     Olalnui  aeainat  oonnty. 

Acts  1903,  No.  3!)7.  held  to  require  the  claims 
of  the  superintendent  of  the  poor  of  Saginaw 
county  to  be  audited  by  the  board  of  auditors, 
notwithstanding  Cnnip.  Laws,  §  4506,  subd.  7. — 
Morrison  v.  Kent  (Mich.)  45. 

COUNTY  BOARD. 

See  "Counties,"  {  2. 

COUNTY  COURTS. 

See  "Courts,"  §  3. 

COUNTY  SEAT. 

See    "Counties,"    §    2. 


COURTS. 

Contempt  of  court,  see  '"Coutenipt." 
Judicial  power,  see  "Constitutional  Law,"  §  3. 
Province  of  court  aud  jury,  see  "Trial,"  §  5. 
Review  of  decisions,  see  "Appeal  and  Error." 
Bight  to  trial  by  jury,  see  "Jury,"  §  1. 
Want  of  jurisdiction  ground  for  habeas  corpus', 
see  "Habeas  Corpus,"  §   1. 

Jnrisdioiion  of  particular  actions,  procecdingi, 
or  subjects. 

See  "Habeas  Coipus,"   §  2. 

Appointment  of  receiver  of  corporation,  see 
"Corporations,"  §  4. 

To  set  aside  decision  of  land  office,  see  "Public 
Lands,"  §  2. 

To  set  aside  discharge  of  personal  representa- 
tives, see  "Executors  and  Administrators," 
§  T. 

To  set  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  §  2. 

Special  jwrisdietions  and  proceedings  therein. 

Justices'  courts  in  civil  cases,  see  "Justices  of 
the  Peace." 

I    1.    Nature,  extent,  and  exercise  of  Jn- 
rlsdiction  in  general. 

Consent  of  the  parties  cannot  confer  jurisdic- 
tion on  the  subject-matter, — Kdney  v,  Baum 
(Neb.)  252. 


St.  Joseph  &  G.  I.  R.  Co.  (Neb.)  312. 

I  3.      Courts  of  limited  or  inferior  Jni» 
diction. 

Where  defensive  matter  in  an  action  before 
the  municipal  court  is  set  forth  by  way  ot 
counterclaim,  and  presents  a  cont^ove^^-y  ex- 
ceeding the  amount  within  the  jurisdiction  d 
the  municipal  court,  and  the  matters  in  the  an- 
swer were  a  proper  .subject  of  counterclaim.  tb« 
municipal  judge  properly,  under  Sp.  Laws  188T. 
p.  319,  c.  6,  §  4b,  considered  the  sutHciencr  (rf 
such  counterclaim  as  incidental  to  his  autfiorit; 
to  transfer  the  cause  to  the  district  c-ourL— 
Jourdain  v.  Luchsinger  (Minn.)  740. 

In  an  action  in  the  municipal  court  of  StiD- 
water,  under  Sp.  Laws  1887,  p.  319,  c.  6,  |  4*1 
it  is  within  the  authority  of  tlie  municipal  jad^ 
to  determine  whether  the  facts  set  forth  in  a 
counterclaim,  regardless  of  amount,  constitBte 
a  cause  of  action.— Jourdain  v.  Luchsinger 
(Minn.)  740. 

W'here.  in  an  action  on  a  note,  defendant  de- 
nies execution  and  delivery,  and  denies  the  in- 
dorsements, the  defense  set  up  is  legal,  and  no 
case  was  made  out,  under  Gen.  St.  lS94,  S  13T8, 
for  removal  of  the  case  from  the  niuniripal 
(Wirt,  where  it  was  brought  to  the  district 
court. — Huntley  v.  Hutchinson  (Minn.)  971. 

It  is  not  necessary,  in  a  county  conrt  sum- 
n:ons,  where  the  amount  involved  exceeds  th* 
jurisdiction  of  a  justice,  to  state  the  nature  ai 
tlip  action.— Farmers'  Banking  &  Loan  Co.  T. 
JIauck  (Neb.)  835. 

Comp.  St.  1901.  c.  20,  8  11,  authorizes  a  sum- 
mons in  form  allowed  in  a  district  court  in 
such  cases. — Farmers'  Banking  &  Loan  Oo.  v. 
Mauck  (Neb.)  835. 

§   4.     Courts  of  appellate  Jurisdiction. 

The  Supreme  Court  has  the  power  by  m.inda- 
mus  to  compel  compliance  with  its  orders  oa 
remand.— State  v.  District  Court  of  Ramsey 
County  (Minn.)  581. 

The  designation  of  cases  in  which  the  Su- 
preme Court  has  original  jurisdiction  is  the  pro- 
hibition of  iurisdiction  in  other  cases. — E^er 
v.  Baum  (Neb.)  252. 

The  rule  that  the  Supreme  Court  will  not 
take  jurisdiction  of  applications  for  mandamns 
involving  private  rights  only  is  not  applicable  in 
cases  presenting  only  questions  of  law. — State  v. 
Kineval  (Neb.)  798. 

i    6.     Concurrent    and    conflicting    Juris- 
diction, and  comity. 

Under  Act  Cong.  JIarch  3.  1887.  S  3,  as 
amended  Aug.  13,  1888  (25  Stat.  436,  c.  S56 
[U.  S.  Comp.  St.  1901,  p.  5S2J),  relating  to 
suits  against  receivers,  a  state  court  hfU  to 
have  no  jurisdiction  to  enjoin  the  receiver  of 
a  telephone  company,  appointed  by  federal 
court,  from  withdrawing  telephone  service  from 
plaintiff. — Rogers  v.  Chippewa  Circuit  Judge 
(Mich.)  154. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  §  6. 


COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  i  3. 
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CREDITORS. 

See  "Asadgnments  for  Benefit  of  Creditors" ; 
"Bankruptcy";  "Frandnlent  Conyeyances." 

Bemedies  against  surety,  see  "Principal  and 
Surety,"  §  1. 

Bights  and  remedies  of  surety,  see  "Principal 
and  Surety,"  S  2. 

Bifrhts  as  to  chattel  mortgage  by  debtor,  see 
'Chattel  Mortgages,"  S  4. 

Subrogation  to  rights  of  creditor,  see  "Subroga- 
tion/' 

CREDITORS'  SUIT. 

Bemedies  in  cases  of  fraudulent  conveyances, 
see  "EVaudnlent  Conveyances,"  g  2. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest,"  §  1. 

Character  of  witness,  see  "Witnesses,"  (  3. 

Competency  of  witnesses,  see  "Witnesses,"  {  1. 

Coutradlction  of  witness,  see  "Witnesses,"  J  3. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  §  4. 

Cross-examination  of  witnesses,  see  "Witness- 
es," g  2. 

Extradition  of  persons  accused,  see  "Extradi- 
tion." 

Grand  jury,   see   "Grand   Jury," 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Liability  of  county  for  expense  of  criminal 
prosecution,  see  ''Counties,^'  §  3. 

ParUcular  offenses. 

See  "Assault  and  Battery,"  §  2;    "Burglag"; 
"Contempt";    "Embezzlement";    "False  Pre- 
tenses"; "Homicide";  "Larceny";  "Perjury"; 
"Bape";  "Bobbery." 
Offenses  relating  to  weapons,  see  "Weapons." 
Violation  of  game  laws,  see  "Game." 
Violation  of  pare  food  laws,  see  "Food." 

I  1.  nature  and  elements  of  crime  and 
defenses  In  general. 

An  apparent  motive  for  the  commission  of  a 
criminal  offense  is  not  essential  to  a  convictiou 
thereof.— Cupps  v.  State  (Wis.)  210. 

Proof  of  motive  does  not  establish  guilt,  nor 
proof  of  want  of  motive  establish  innocence. — 
Cupps  V.  State  (Wis.)  210. 

Where  a  jury  believes  the  accused  guilty  be- 
yond a  reasonable  doubt,  it  is  their  duty  to  so 
find,  regardless  of  whether  they  can  discover 
any  motive  for  the  offense.— Cupps  v.  State 
(Wis.)  210. 

g  2.  Oapaelt7  to  commit  and  reapoaal- 
blUty  for  crime. 

Drunlcenness  held  not  a  defense  or  excuse  for 
crime.— State  v.  Boan  (Iowa)  097. 

i  3.    Venne. 

Whether  a  change  of  venue  should  be  granted 
in  a  criminal  case  on  the  ground  that  a  fair 
nnd  impartial  trial  cannot  be  had  is  in  the  dis- 
cretion of  the  trial  court.  —  State  v.  Nelson 
(Minn.)  652. 

I  4.  Preliminary  oomplalnt,  affidavit, 
warrant,  examination,  oommlt- 
ment,  and  anmrnary  tolal. 

Governor's  extradition  warrant  held  sufficient 
to  authorize  defendant's  production  in  the  court 
of  trial.— People  v.  Stockwell  (Mich.)  765. 

The  finding  of  the  magistrate,  when  acting 
within  his  jurisdiction,  with  evidence  to  sus- 
tnin  it,  is  conclusive  on  habeas  corpus. — State 
V.  Baeverstad  (N.  D.)  548. 

{  6.  Arraignment  and  pleas,  and  nolle 
proseqnl  or  dlaoontlnnaiioe. 

Where  a'  defendant,  indicted  for  murder, 
pleaded  guilty,  and  the  court  instituted  an  in- 


quest, and  then  fixed  the  time  for  entering 
judgment,  such  inquest  did  not  constitute  a 
trial,  so  as  to  preclude  defendant  from  chan- 
ging his  plea  to  not  guilty,  under  Code,  S  5337, 
before  judgment  was  actually  pronounced.— 
State  V.  Hortman  (Iowa)  981. 

Code,  S  5337,  authorizing  the  withdrawal  of  a 
plea  of  guilty  at  any  time  before  judgment, 
held  mandatory.— State  v.  Hortman  (Iowa)  981. 

;  Under  Bev.  Code  Or.  Proc.  §§  299,  300,  it  is 
error  for  the  court  to  pass  on  the  evidence  as 
to  former  acquittal  without  submitting  it  to  the 
jury.- State  v.  Irwin  (S.  D.)  7. 

{  6.     Evldenoe. 

The  presumption  that  defendant  is  to  be  pre- 
sumed to  be  innocent  until  he  is  proven  guilty 
beyond  a  reasonable  doubt  does  uot  stand  as 
so  much  evidence.— State  v.  Linhoff  (Iowa)  77. 

An  affidavit  of  defendant's  attorney,  setting 
forth  hearsay  statements  of  a  juror  tending  to 
show  misconduct,  held  insufficient  to  establisli 
the  charge  on  a  motion  for  a  new  trial.— State 
V.  Tyler  (Iowa)  983. 

Defendant,  in  a  prosecution  for  rape,  held 
properly  not  allowed  to  testify  what  certain 
relatives  said  about  the  age  of  prosecutrix.— 
State  V.  Trusty  (Iowa)  089. 

In  a  prosecution  for  assault,  a  question  as  to 
what  the  temper  of  a  crowd,  seeking  defendant 
to  injure  him,  seemed  to  be,  held  objectionable, 

,  as   calling   for   a   conclusion. — State   v.   Evans 

j  (Iowa)  1008. 

In  a  prosecution  for  homicide,  a  remark  of 
'  defendant's  wife  in  his  presence,  to  one  of  a 
>  party  who  went  to  take  deceased  away  from 
i  defendant's  premises  after  the  difficulty,  held 
I  admissible. — People  v.  Hossler  (Mich.)  7o4. 

I  The  conduct  of  bloodhounds,  after  being  set 
I  on  the  trail  of  a  fugitive  criminal,  cannot  be 
given  in  evidence  to  prove  that  the  scent  of  the 
!  accused  and  the  scent  of  the  animal  are  iden- 
I  tical.— Brott  v.  State  (Neb.)  693. 

1     Witness  htld  qualified  to  testify  as  to  the  vahie 
i  of  hogs  stolen.- State  v.  Montgomery   (S.   D.) 
710. 

A  person,  having  arrived  at  an  age  compe- 
tent to  testify,  may  give  evidence  as  to  his 
own  age,  though  his  Knowledge  be  based  on 
hearsay.- Loose  v.  State  (Wis.)  526. 

A  family  record  is  not  the  best  evidence  of 
a  birth  noted  therein;  the  person  who  made 
the  record  being  alive.— Loose  v.  State  (Wis.) 
526. 

Evidence  of  conduct  of  others,  not  in  her 
presence  and  in  a  matter  with  which  she  had 
no  connection,  held  res  inter  alios  acta. — Baker 
V.  State  (Wis.)  566. 

False  statements  at  another  place  and  time 
as  to  another  matter  held  not  admissible  on  a 
prosecution  for  obtaining  money  on  false  pre- 
tenses.—Baker  V.  State  (Wis.)  566. 

Evidence  of  the  nature  of  a  place  formerly 
kept  by  defendant  held  not  tending  to  prove  the 
falsity  of  her  representation  that  the  place  for 
which  she  was  soliciting  money  was  a  home  for 
orphans. — Baker  v.  State  (Wis.)  566. 

Testimony  of  things  merely  derogatory  to  de- 
fendant's general  character  held  not  admissible 
on  a  prosecution  for  obtaining  money  by  false 
pretenses.— Baker  v.  State  (Wis.)  566. 

Evidence  of  statements  of  another,  not  in  de- 
fendant's presence,  as  to  his  and  her  purpose, 
held  not  admissible.— Baker  v.  State  (Wis.)  566. 

f  7.     Time  of  trial  and  contlnnanee. 

Delay  of  trial  over  the  second  term  of  court 
after  commitment  held  on  relator's  application, 
so  that  he  was  not  entitled  to  discharge  under 
Bev.  Codes  1899,  f  8679.— State  v.  Larson  (N. 
D.)  537. 
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Rev.  Codes  1899,  i  8079,  providing  that,  if 
any  person  not  on  bail  shall  not  be  tried  be- 
fore the  second  term,  he  shall  be  set  at  lib- 
erty, unless  the  delay  was  on  the  applica- 
tion of  the  accused,  requires  that  the  accused 
be  in  custody  because  unable  or  unwilling  to 
famish  the  ball  required.— State  v.  Larson  (N. 
D.)  687. 

One  committed  for  trial,  not  admitted  to  bail, 
and  not  brought  to  trial  at  or  before  the  sec- 
ond term  of  the  court  after  his  commitment, 
will  not  be  released  on  habeas  corpus,  under 
Rev.  Codes  1899,  §  8679,  when  the  delay  was 
on  his  application.— State  t.  Larson  (N.  D.)  637. 

(  8.     Trial. 

It  is  no  objection  to  the  evidence  of  a  wit- 
ness for  the  state  as  to  matters  of  which  de- 
fendant had  been  given  notice  that  it  appears 
that  they  occurred  at  another  time  and  place 
from  thnt  stated  in  the  notice.— State  v.  Trusty 
(Iowa)  980. 

Ignoring,  in  a  prosecution  for  rape,  the  ques- 
tion of  defendant  s  drunkenness,  cannot  be  com- 
plained of  on  appeal,  where  an  instruction  re- 
lating thereto  was  not  requested,  and  it  is  ap- 
parent, from  the  evidence,  defendant  did  not 
rely  on  such  condition.— State  v.  Trusty  (Iowa) 
98». 

On  prosecution  for  murder,  remarks  by  prose- 
cuting attorney  on  defendant's  failure  to  fur- 
nish evidence  of  good  character  held  erroneous. 
—State  V.  Williams  (Iowa)  092. 

It  is  discretionary  with  the  trial  court  wheth- 
er, in  capital  cases,  the  jury  should  not  be  per- 
mitted to  separate  during  the  trial.— State  v. 
Nelson  (Minn.)   652. 

Where  a  verdict  is  sought  to  be  impeached 
for  misconduct  of  a  juror,  the  facts,  to  be  ef- 
fective, should  be  established  by  clear  and  satis- 
factory evidence.— Cnpps  v.  State  (Wis.)  210. 

(  9.    ^^  Course  and  oondnot  of  trlml  la 
(enersl. 

It  is  not  error  to  say  in  the  presence  of  a 
jury  that  a  cause  for  arrest  does  not  indicate 
any  cause  for  conviction. — Loose  v.  State  (Wis.) 
526. 

A  trial  judge  may  set  aside  a  rule  of  his  own 
making,  regulating  the  continuance  of  causes 
after  being  set  down  for  hearing. — Loose  t. 
State  (Wis.)  526. 

1 10.  ^^  Beoeption  of  evldemoe. 

It  is  not  ground  for  reversal  that  in  a  crim- 
inal case  the  state  offers  defendant's  physician, 
who,  on  defendant's  objection  on  the  ground 
of  privilege,  is  not  permitted  to  testify.— State 
V.  Booth  (Iowa)  74. 

The  crime  of  rape  is  not  a  continuing  offense, 
bnt  each  copulation  constitutes  an  independent 
and  distinct  crime. — State  v.  Norris  (Iowa)  999. 

Where,  in  a  prosecution  for  rape,  the  prose- 
cutrix divided  the  acta  committed  into  four  dis- 
tinct divisions  of  time  and  place,  it  was  error 
for  the  court  to  refuse  to  compel  the  state  to 
elect  to  rely  for  a  conviction  on  the  acts  com- 
mitted during  one  of  such  divisions  of  time. — 
State  V.  Norris  (Iowa)  999. 

It  was  not  error  to  admit  a  document  in  evi- 
dence, against  defendant's  objections,  merely 
because  it  was  not  before  the  grand  jury.— State 
V.  Harris  (Iowa)  1093. 

The  placing  of  witnesses  under  a  rule  until 
their  testimony  shall  have  been  given,  and  as 
regards  communicating  with  each  other  mitil 
they  shall  have  testified,  is  a  matter  of  ju- 
dicial discretion.— Loose  v.  State  (Wis.)  526. 

Where  a  witness  put  under  a  rule  violates 
the  same,  it  is  no  ground  for  excluding  his  evi- 
denee.— Loose  v.  State  (^\'is.)  526. 

Where  a  witness  put  under  a  rule  violates 
the  same,  the  person  calling  the  witness  be- 
ing innocent,  punishment  for  the  transgression 


should  be  confined  to  the  witness  himself, 
for  contempt.— Loose  t.  State  (Wis.)  626. 


§11. 
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^  ProTlmee 
In  general. 

A  requested  instruction,  assuming  a  state 
of  things  as  established  by  the  evidence  which 
is  not  so  established  beyond  a  reasonable  de- 
bate, is  fatally  defective.— Cupps  v.  State  (Wis.) 
210. 

In  giving  instructions  in  a  criminal  trial,  it  h 
not  error  to  speak  of  facts  as  established  whii-h 
are  so  beyond  any  room  for  reasonable  debat«. 
—Cupps  V.  State  (Wis.)  210. 

It  is  not  the  duty  of  the  conrt  to  point  oot 
to  the  jury  the  evidence  of  any  particular  wit- 
ness on  a  disputed  matter.— Loose  ▼.  State 
(Wis.)  626. 

I  IS.   Neeesslty,  reqnlsltea,  and  saf- 

floleney   of  iastrnetioiia. 

Instruction,  in  criminal  case,  as  to  quantum 
of  circumstantial  evidence  necessary  to  convict 
held  insufficient.— State  v.  Brady  (Iowa)  62. 

Where  a  jury  was  properly  instructed  on  the 
presumption  of  Innocence,  held  not  error  to  re- 
fuse instructions  elucidating  the  doctrine- 
State  v.  Llnhoff  (Iowa)  77. 

An  instruction,  in  a  prosecution  for  larceny, 
as  to  evidence  of  good  character,  held  erronenns 
and  prejudicial: — State  v.  Birkby  (Iowa)  9*1. 

Where  the  court  submitted  the  issue  of  self- 
defense,  it  was  error  to  refuse  to  instruct  that 
the  burden  was  on  the  state  to  show  beyond  a 
reasonable  doubt  that  defendant  was  not  act- 
ing in  self-defense.— State  r.  'Williams  (lowai 
9d2. 

Where  the  evidence  shows  that  the  defendant 
is  or  is  not  guilty  of  the  offense  charged,  it  is 
not  error  to  omit  to  charge  as  to  the  lower 
grades  of  crime. — State  v.  Atkins  (Iowa)  996. 

In  a  prosecution  for  homicide,  an  instructioi] 
held  not  erroneous  for  failure  to  require  thai 
every  "essential"  fact  should  be  proven  beyond 
a  reasonable  doubt. — State  v.  Lucas  (lowai 
1003. 

In  a  prosecution  for  homicide,  an  instrnctios 
on  circumstantial  evidence  held  not  prejndidal. 
as  misleading,  in  tiie  use  of  the  word  "link"  is 
the  chain  of  circumstances,  etc. — State  v.  Lucas 
(Iowa)  1003. 

An  instruction  speaking  of  a  reasonable  doubt 
as  a  "well-founded"  one  nel4  not  error.— State  t. 
Mahouey  aowa)  1089. 

Where  there  is  no  doubt  as  to  the  degree  of 
the  crime  of  which  the  person  on  trial  is  guilty, 
if  guilty  at  all,  and  no  evidence  to  justify  a  ver- 
dict of  any  less  degree  than  charged  in  the  in- 
dictment, the  court  may  instruct  the  jury  to 
either  convict  of  the  crime  charged  or  acquit.— 
State  V.  Nelson  (Minn.)  652. 

It  is  not  error  to  instruct  the  jury  in  a  crim- 
inal case  to  give  the  defendant's  testimony  cmly 
such  weight  as  they  think  it  deserves. — Palmer 
v.  State  (Neb.)  235. 

After  instructing  a  jury  as  to  the  care  with 
which  they  should  weigh  the  evidence  of  eadi 
witness,  the  jury  should  be  instructed  that,  if 
there  then  remains  no  reasonable  doubt  of  de- 
fendant's guilt,  they  should  convict  him;  othef^ 
wise,  they  should  acquit  him. — Cuppa  r.  State 
(Wis.)  210. 

A  proper  form  6f  instruction  as  to  reasonable 
doubt  stated.— Baker  v.  State  (Wis.)  666. 

f  13.   —  Beqnests   for   iastruoUoM. 

It  was  not  error  to  refuse  instructions,  the 
substance  of  which  was  fully  covered  by  in- 
structions given. — State  v.  Linhoff  (Iowa)  77: 
Palmer  v.  State  (Neb.)  236. 

There  was  no  reversible  error  in  a  refusal  to 
give   an    instruction   embodying    Lord    Hale's 


Digitized  by 


Google 


INDEX. 


1147 


well-known  statement  as  to  the  aecnsation  of 
raiM?,   wbere  the  jury  was  otherwise  fully  and 

Sroperly   inatoncted.  —  State  v.   Truaty   (Iowa) 
89. 

In  a  proaecntion  for  assault  with  intent  to 
rob,  under  Code,  J  4753,  a  defendant,  desiring 
court  to  give  definition  of  words  and  phrases 
used  in  instructions,  should  request  the  same. — 
State  T.  Atkins  (Iowa)  996. 

On  a  prosecution  for  an  attempt  to  breali  and 
cuter  a  building,  an  instruction  nsing  the  lan- 
guage "concerned  in  the  commission  of  the  of- 
fense and  co-operating"  held  not  error. — State  t. 
Mnhoncy  (Iowa)  10S9. 

It  is  not  error  not  to  define  reasonable  doubt, 
in  the  absence  of  any  request  for  a  definition.— 
State  V.  Mahoney  (Iowa)  1069. 

Even  in  criminal  caw,  counsel  for  defense 
should  request  desired  instructions. — People  v. 
Uinshaw  (Mich.)  758. 

On  criminal  prosecution,  refusal  to  instruct 
jury  that  each  juryman  should  be  individnally 
oonrinced  beyond  a  reasonable  doubt,  in  order 
to  warrant  a  conviction,  held  not  error. — Mee- 
han   V.  State  (Wis.)  173. 

While  it  is  the  duty  of  the  judge,  on  a  trial 
for  homicide,  to  instruct  as  to  every  degree 
thereof  to  which  the  evidence  will  apply,  a  fail- 
ure to  do  80  of  his  own  motion  is  not  reversible 
error.— Cnppe  t.  State  (Wis.)  210. 

The  court  having  charged,  in  a  prosecution  for 
murder,  to  weigh  the  evidence  as  best  the  jury 
can,  and  employ  all  the  reason,  prudence,  and 
judgment  they  possess,  it  is  not  error  to  refuse 
to  instruct  to  use  "the  utmost  care,  caution," 
etc.— Cnppe  v.  State  (Wia.)  210. 

An  instruction  is  properly  refused  where, 
though  the  idea  involved  is  not  clearly  errone- 
ous, the  language  is  fatally  ambiguous.- Cupps 
V.  State  (Wis.)  210. 

The  court,  having  instructed  the  jury  that 
they  should  acquit  the  accused,  unless  satisfied 
of  his  guilt  beyond  every  rensnirable  doubt,  is 
not  required  to  give  further  instructions  on  the 
same  subject. — Loose  v.  State  (Wis.)  526. 

f  14.  Motloaa  for  new  trial  and  la  ar- 
rest. 

Defendant,  in  a  prosecution  for  homicide,  held 
not  entitled  to  a  new  trial  for  misconduct  of 
the  jnry,  in  that,  during  their  deliberations, 
they  stated  that  defendant,  if  convicted,  would 
have  the  right  of  appeal. — State  v.  Lucas  (Iowa) 
1003. 

New  trials  in  criminal  cases  should  be  grant- 
ed only  where  the  substantial  ri);hts  of  an  ac- 
cused have  been  so  violated  as  to  make  it  rea- 
sonably clear  that  a  fair  trial  was  not  had. — 
State  T.  Nelson  (Minn.)  652. 

A  new  trial  for  newly  discovered  evidence 
should  be  granted  only  where  it  is  reasonably 
clear  that  it  would  be  likely  to  change  the  re- 
sult.— State  V.  Nelson  (Minn.)  052. 

i  15.  Jndament,  sentenoo,  and  final  oom- 
mltmeat. 

Under  Comp.  Laws,  {  9898,  and  the  statute 
relative  to  commitment  of  juvenile  offenders  to 
indnstrial  school,  hel4,  that  circuit  judge  might 
amend  insufficient  indorsement  on  a  commit- 
ment.—In  re  Collins  (Mich.)  151. 

Indorsement  of  circnit  judge  on  commitment 
of  juvenile  offender  held  insufficient  under  the 
statute  relating  to  the  commitment  of  such  of- 
fenders to  the  industrial  school.— In  re  Collins 
(Mich.)  161. 

1 10.  Appeal  and  error,  and  oertiorarir— 
PMsantation  and  reaerratioa  In 
linrer  conrt  of  sronnda  of  roTlcir. 

Ri-rors  of  law  will  not  be  examined,  in  the  ab- 
sence of  a  motion  tor  new  trial.— Tooser  T.  State 
(Neb.)  684. 


A  mere  request  to  charge  upon  a  particular 
point,  or  to  charge  more  particularly  thereon,  a 
refusal,  and  exception  to  the  ruling,  where  no 
written  request  is  prepared,  do  not  present  any 
question  for  review.— Cupps  T.  State  (Wis.) 
210. 

Failure  to  instruct  on  a  material  point  is  not 
reversible  error,  unless  a  written  request  to 
charge  is  seasonably  presented  and  the  request 
is  refused.— Cupps  v.   State  (Wis.)  210. 

An  exception  to  a  particular  ruliug  striking 
out  evidence  held  not  to  preserve  for  review 
the  proposition  whether  such  evidence  was  com- 
petent.—Cupps  v.  State  (Wis.)  210. 

§  17.  Briefs. 

Under  the  express  provisions  of  Supreme 
Court  rule  No.  8  (88  ^^  W.  vi),  it  is  hnproper 
for  an  api>ellant  to  fail  to  give  references  in 
his  brief  to  the  place  in  the  record  where  the 
evidence  or  transactions  complained  of  can  be 
found.— Meehan  v.  State  (Wis.)  173. 

$18.  —  Rerlow. 

In  a  prosecution  for  homicide,  alleged  to  have 
been  committed  with  a  club,  the  introduction 
of  nn  unidentified  club  in  evidence,  found  near 
the  body,  held  not  prejudicial  to  defendant.— 
State  V.  Tyler  (Iowa)  983. 

Accused  held  not  to  have  any  ground  for  com- 
plaint of  the  prosecuting  attorney  in  his  open- 
ing statement.— State  v.  Trusty  (Iowa)  989. 

Defendant  cannot  complain  of  testimony 
brought  out  on  cross-examination  of  a  witness 
for  the  state.— State  v.  Trusty  (Iowa)  989. 

On  prosecution  for  murder,  remarks  of  prose- 
cuting attorney,  made  without  support  in  the 
evidence,  %«/<(  prejudicial  error.— State  v.  Wil- 
liams (Iowa)  992. 

On  prosecution  for  murder,  admission  of  evi- 
dence held  prejudicial  'error,  in  view  of  the  re- 
marks thereon  by  the  prosecuting  attorney. — 
State  T.  Williams  (Iowa)  99Z 

Under  Code,  {  5431,  in  the  absence  of  a  show- 
ing as  to  how  long  court  remained  in  session, 
error  in  sentencing  prematurely  will  not  be 
presumed.— State  v.  Roan  (Iowa)  997. 

In  a  prosecution  for  assault  with  intent  to 
commit  rape,  evidence  held  to  Justify  conviction. 
—People  V.  Marston  (Mich.)  713. 

A  statement  by  a  county  attorney  in  his  ar- 
gument as  to  the  confession  of  one  of  the  ac- 
cused held  not  prejudicial  error;  it  being  a 
mere  flight  of  oratory.- State  v.  Nelson  (Minn.) 
652. 

Where  three  persons  were  jointly  indicted  for 
murder,  and  one  of  them  confessed  and  was 
called  as  a  witness  on  behalf  of  the  state,  and 
prior  to  the  trial  he  employed  an  attorney,  to 
whom  he  sent  a  letter  containing,  as  alleged 
by  his  codefendants,  statements  concerning  the 
crime,  and  the  court  ruled  that  such  letter  was 
a  privileged  communication,  the  ruling  was  not 
error,  whether  the  privilege  was  waived  or  not 
by  such  accused  testifying  for  the  state;  it  not 
appearing  that  the  statements  in  the  letter  were 
material.— State  v.  Nelson  (Mian.)  652. 

It  is  not  justifiable  for  counsel  to  allege  er- 
rors against  the  trial  court,  and  on  appeal  to 
fail  to  give  any  authorities  or  argument  in  snp- 

>ort    of  such    allegations.  —  Meehan    v.    State 

Wis.)  173. 

On  a  prosecution  for  assault  with  a  danger- 
ous weapon,  the  exclusion  of  proof  that  ode  of 
the  persons  assaulted  was  of  a  quarrelsome  dis- 
position when  intoxicated  was  cured  by  permit- 
ting the  same  witness  to  testify  to  that  fact 
immediately  afterwards  in  response  to  another 
question.— Meehan  v.  State  (Wis.)  173. 

Any  error  in  permitting  amendment  of  an  in- 
formation as  to  kind  of  watch  charged  to  have 
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been  subject  of  robbery  held  without  prejudice. 
— Meehau  v.  Stote  (Wis.)  173. 

Action  of  trial  court  in  stating  tbat  reasona* 
ble  doubt  was  not  an  imaginary  one,  but  that  he 
would  not  attempt  to  detine  it,  held  not  subject 
to  review  or  cause  for  reversal. — Meehau  t. 
State  (Wis.)  173. 

If  the  judge,  in  cliarging  a  Jury,  incorrectly 
recites  a  fact,  if  the  evidence  is  all  one  way, 
and  so  plain  uat  there  is  no  room  for  the  jury 
to  misunderstand,  such  mistalie  does  not  consti- 
tut-M  reversible  error.— Cupps  v.  State  (Wis.) 
210. 

The  determination  of  the  trial  judge,  where 
the  verdict  of  a  jury  is  sought  to  be  impeached 
for  misconduct  of  a  juror,  is  as  conclusive  as 
bis  determination  on  any  other  matter  of  fact. 
—Cupps  V.  State  (Wis.)  210. 


S19. 


and     proveatloa     of 


Pnnlshiaeiit 
oiizae. 

A  penalty  imposed  by  statute  will  not  be  held 
nnconstitutionai,  as  excessive,  unless  it  shocks 
the  sense  of  mankind.— McMahon  v.  State  (Neb.) 
1036. 

A  penalty  of  !^  for  each  prairie  chicken  found 
in  the  possession  of  the  defendant  during  the 
dosed  season  is  not  excessive. — McMahon  t. 
State  (Neb.)  1035. 

CROPS. 

Renting  on  shares,  see  "Landlord  and  Tenant," 
i8. 

Evidence  held  sufficient  to  show  plaintiff  own- 
ed a  half  interest  in  (growing  crops  at  the  time 
they  were  injured. — Hovey  v.  Qrand  Trunk 
Western  Ry.  Go.   (Mich.)  398. 

A  trespasser  on  lands  of  another,  seeding  the 
same  against  the  protest  of  the  owner,  who 
brings  an  action  for  possession  and  enjoins  the 
trespasser  from  harvesting  the  crop,  is  not  en- 
titled to  a  share  of  such  crop.— Wadge  v.  Kit- 
tleson  (N.  D.)  856. 

CROSS-EXAMINATION. 

See  "Witnesses,"  ${  2,  8. 

CRUELTY. 

Ground  for  divorce,  see  "Divorce,"  §{  1,  2. 

CUMULATIVE  EVIDENCE. 

Ground  for  new  trial,  see  "New  Trial,"  {  2. 

CURTESY. 

See  "Dower." 

CUSTODY. 

Of  jury,  see  "Criminal  Law,"  i  8. 

CUSTOMS  AND  USAGES. 

Affecting  compensation  of  abstractor  of  titles, 
see  "Abstracts  of  Title." 

Before  a  local  or  particular  custom,  as  a  bas- 
is of  recovery,  can  be  proven,  it  miist  be  plead- 
ed.—Harnett  V.  Hoidrege  (Neb.)  443. 


Damages  for  particular  inJurUa. 
See  "False  Imprisonment,"  $  1;    "Frand,"  i  2. 
Alienation   of   affectiouiL    see   "Hasband   aoi 

Wife,"  i  3. 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  §  7. 
Breach  by  seller  of  contract  for  sale  of  goxis 

see  "Sales,"  f  8. 
Breach  by  vendee  of  contract  for  sale  of  lanl, 

see  "Vendor  and  Purchaser,"  §  5. 
Breach  of  agency  contract,  see  "Principal  and 

Agent,"  i  2. 
Breach  of  contract  for  sale  of  mining  claim, 

see  "Mines  and  Minerals,"  t  1. 
Breach  of  warrant}-,  see  "Sales,"  |  8. 
Caused  by  public  improvements,  see  "Monidpal 

Corporations,"  |  6. 
Delay  in  delivery  of  telegram,  see  "Telegraphi 

and  Telephones,"  {  2. 
Failure  to  deliver  possession  of  demised  prem- 
ises, see  "Landlord  and  Tenant,"  t  5. 
To  animals,  see  "Animals." 

f   1.    Homlaal  damages. 

Plnintilf,  suing,  under  Code,  I  4822,  for  treble 
damages  for  the  malicious  destruction  of  * 
check,  held  entitled  to  recover  only  nominai 
damages,  in  the  absence  of  evidence  that  be  hii 
been  substantially  damaged  thereby. — Freeo^o 
V.  Strobehn  (Iowa)  1094. 

{   S. 


Gronnda  and  mbjeeta  of   eo^pea- 
■atory  damacea. 

In  an  action  for  injuries  received  by  plain- 
tiff's wife  caused  by  defects  in  a  highway,  evi- 
dence of  a  physician  as  to  services  rcnd<>t>=^ 
plaintiff  because  of  such  injaries  was  impn'T^-r- 
ly  excluded.— Nielson  v.  C%dar  Ooonty  <X»b.) 
826. 

§  3.     Exemplary   damages. 

Punitive  damages  can  be  awarded  only  when 
injury  has  been  wrongful  and  intentional,  an] 
Uev.  Civ.  Code,  {  2292,  provides  for  such  ii.!:j- 
ages  only  wh6re  defendant  has  been  guilty  nf 
oppression,  fraud  or  malice. — Baxter  ▼.  Camp- 
bell (S.  D.)  386. 

I   4.    Measure  of  damages. 

Architect  held  entitled  to  full  contract  com- 
pensation, without  deduction  for  nonperform- 
ance, when  performance  was  prevented  by  de- 
fendant-Graf V.  Laev  (Wis.)  888. 

I  S.     Inadequate  and  excessive  damages- 
Recovery  in  personal  injury  case  of  $(i"t  k'U 
not  excessive. — Buce  v.  Incorporated  Town  of 
Eldon  (Iowa)  989. 

Verdict  for  damages  by  diversion  of  wat«T  >.a- 
I  to  plaintiffs  land  reduced  from  $800  to  ^-l.'xJ.— 
Muiverhill  v.  Thompson  (Iowa)  1077. 

Where  the  evidence  shows  that  a  boy  of  14 
years  was  so  seriously  injured  tliat  an  amputa- 
tion of  his  right  foot  was  necessary,  a  verriii 
of  ?7,750  was  not  excessive.— Perry  v.  Tnic.- 
(Minn.)  137. 

In  an  action  for  personal  injuries,  verdir: 
for  $600  held  not  excessive.— Plaunt  t.  Rti:- 
way  Transfer  Co.  of  City  of  Minneaix'::! 
(Minn.)  433. 

Evidence  in  an  action  for  injaries  to  plain- 
tiff's son  held  to  sustain  verdict  for  $2.o<>i>.— 
Brcdeson  v.  C.  A.  Smith  Lumber  Co.  (Minn.) 
977. 

Where  plaintiff's  arm   was  broken,   and   the 
probability  is  that  its  use  is  permanently  in- 
jured, a  verdict  for  $1,000  is  not  excessive.— 
DAMAGES.  ^  ^-  Pomerene  Co.  v.  White  (Neb.)  232. 

Compensation  for  property  taken  for  public  use,    *   *•    ?^*f**"»i  •'**«»«•.  and  assessment 

see  "Eminent  Domain,'' §2.  »  M^'^^w.*'^'** '".  >  P^T°"Jk '°^°^-"''*^" 

Harmless  error  in  instructions  as  to  measure  of    *"«'    aiithorized    to   set   aside   the   verdict    he- 
damages,  see  "Appeal  and  Error,"  §  19.  |  <=a»f«    «%5««"»t^   "■'<'^'    t.^f   ?7''i™"^-£-T«th- 
InadequacT   ground   for  new   trial,   see   "New    ^e"  ^-  ^ity  of  Cedar  Rapids  (Iowa)  96. 


Trial,"  1  2. 
In  lieu  of  injunction,  see  "Injunction,"  {  3. 


Instruction  in  personal  injury  case,   permit- 
ting recovery  for  future  pain  and  suffering,  kt:i 
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B»t  improper  under  the  evidence. — Buce  t.  In- 
corporated Town  of  Elden  (Iowa)  989. 

Bvidence  of  plaintiff's  complaints  of  present 
pain  and  suffering  is  admissible  in  a  personal 
injury  action.— Buce  t.  Incorporated  Town  of 
Eldon  (Iowa)  989. 

DEAD  BODIES. 

See  "Cemeteries." 

DEATH. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  i  2. 

Claims  against  municipal  corporations  for  caus- 
ing -wrongful  death,  see  "Municipal  Obrpora- 
tions,"  {  9. 

Of  principal  as  terminating  agency,  see  "Prin- 
cipal and  Agent,"  {  1. 

Within  terms  of  insurance  policy,  see  "Insur- 
ance," i  8. 

I    1.     Aettons  for   oanslng   deatli. 

In  an  action  for  death,  mortnlity  tables  are 
admissible  to  establish  decedent's  ezpectanc; 
of  life.— Philip  v.  Heraty  (Mich.)  963. 

Under  Comp.  Laws.  {  10,428,  evidence,  in 
an  action  for  death,  that  plaintiff  was  not  de- 
cedent's lawful  wife,  but  that  he  had  a  lawful 
wife  living,  and  living  children  by  such  wife, 
was  admissible.— Philip  v.  Heraty  (Mich.)  963. 

Under  Comp.  Laws,  {  10,428,  evidence,  in  an 
action  for  death,  that  deceased  had  agreed  to 
adopt  two  of  plaintiff's  children  by  her  first 
huslinnd  held  inadmissible. — Philip  v.  Heraty 
(Mich.)  963. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Oeditors" ; 
"Bankruptcy";  "Fraudulent  Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceaiied,  see  "Witnesses,"  |  1. 


See  "Fraud." 


DECEIT. 
DECLARATIONS. 


As  evidence  in  civil  actions,  see  "Evidence," 
{  6- 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  6. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment. 

Oanceilation,  see  "Cancellation  of  Instruments." 

Distinguished  from  will,  see  "Wills,"  i  2. 

Estoppel  by  deed,  see     Estoppel,"  §  1. 

In  fraud  ot  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "Trusts."  |  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  Sf 
7-10. 

Reformation,  see  "Reformation  of  Instru- 
mrnts." 

Registers,  see  "Registers  of  Deeds." 

Deed9  by  or  to  partieular  cHasses  of  pairUea. 
See  "Infants,"  i  1;   "Street  Railroads,"  {  1. 
Married  women,  see  "Husband  and  Wife,"  {  1. 

Deeds  of  particular  species  of  property. 
See  "Homestead,"  {  1. 


Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  i  1. 

Particular  classes  of  deeds. 

Of  trust,  see  "Chattel  Mortgages,"  i  1 ;  "Mort- 
gages."' 
Tax  deeds,  see  "Taxation,"  {  11. 

I   1.    Reanlaltes  aad  Talidity. 

A  person  addicted  to  the  habitual  use  of  in- 
toxicants is  not  incompetent  to  contract  and 
convey  property,  unless  it  appears  tliat  actual 
intoxication  had  dethroned  his  reason,  or  so  im- 
paired his  understanding  as  to  render  him  men- 
tally unsound,  when  the  act  was  performed.— 
Burnham  v.  Burnham  (Wis.)  176. 

Fraud  in  fact,  such  as  to  render  a  deed  void- 
able and  cause  it  to  be  set  aside,  must  be  prov- 
ed by  clear  and  satisfactory  evidence. — Bum- 
ham  ▼.  Burnham  (Wis.)  176. 

i   2.    OoBStrnotlon  and  operation. 

Deeds  construed,  and  held  to  pass  title  tc 
standing  timber,  not  removed  bv  the  grantee 
thereof  within  eight  years,  to  a  subsequent  gran- 
tee of  the  land  on  which  the  timber  was  stand- 
ing at  the  expiration  of  such  period. — French  v. 
Sparrow-KroU  Lumber  Co.  (Mich.)  961. 

Deeds  construed,  and  held,  that  a  reservation 
of  standing  pine  in  a  deed  to  the  land  covered 
thereby  only  embraced  such  pine  as  the  grantor 
had  previously  sold  to  another.— French  v.  Spar- 
row-KroU Lumber  Co.  (Mich.)  961. 

A  condition  in  a  deed  providing  that  no  liquor 

shall  l>e  kept  or  sold  on  the  premises,  and  that 
any  violation  of  the  conditions  shall  render  the 
conveyance  void  and  cause  a  reversion  of  the 
premises,  is  a  valid  condition  subsequent,  whirb 
runs  with  the  land.— Jetter  v.  Lyon  (Neb.)  590. 

On  a  breaeh  of  a  condition  subsequent,  the 
grantor,  if  living,  or  his  heirs,  can  bring  eject- 
ment to  recover  It.— Jetter  v.  Lyon  (Neb.)  696. 

Evidence  in  an  action  of  ejectment  held  not  to 
show  waiver  of  condition  subsequent,  on  breach 
of  which  plaintiff  relies.— Jetter  v.  Lyon  (Neb.) 
596. 

A  deed  is  not  operative  until  delivery. — Schnei- 
der V.  Vogler  (Neb.)  1018. 

A  conveyance  held  to  pass  the  half  of  a  dam 
and  water  power. — Roberts  v.  Decker  (Wis.) 
510. 

Conveyances   of   land   and   dam    and    water 

Sower  held  to  refer  only  to   the  half  of  the 
am  and  power.— Roberts  v.  Decker  (Wis.)  619. 

DE  FACTO  OFFICERS. 

See  "Officers,"  {  1. 

Assessors  of  taxes,  see  "Taxation,"  |  S, 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  §  1. 

DEFICIENCY. 

On  foreclosure  of  mortgage,  see  "Mortgages," 

DELAY. 

In  shipment  of  live  stock,  see  "Carriers,"  |  2. 

DELEGATION   OF  POWER. 

To  take  private  property  for  public  use,   see 
"Eminent  Domaiu,'    s  1. 
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Of  goods  by  carrier,  see  "Carriers,"  i  L 

Of  goods  sold,  see  "Sales,"  i  4. 

Of  live  stock  by  carrier,  see  "Carriers,"  {  2. 

Of  oroperty  taien  in  replevin,  see  "Iteplevin," 

DEMAND. 

As  condition  precedent  to  action  for  breach  of 
contract,  see  "Contracts,"  i  5. 

As  condition  precedent  to  maintenance  of  re- 
plevin, see     Replevin,"  {   1. 

DEMURRER. 

For  misjoinder  of  parties,  see  "Parties,"  I  8. 
In  pleatUng,  see  "Equity,'*  I  2;  "Pleading,^*  $  4. 

DEPOSITARIES. 

Of  deeds  delivered  as  escrow,  see  "Bscrovra." 

DEPOSiTIONS. 

See  "Witnesses." 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  |  2.  | 

DESCENT  AND  DISTRIBUTION. 

See  "Dower" :  "Bxecutors  and  Administrators" , 
"Homestead,"  {  2;    "Wills." 

S    1.    RlKlita  and  UablUties  of  keirs  M>a  ' 
distribntees. 

Proof  of  heirship  may  be  established  by  the 
testimony  of  any  one  who  knows  the  facts  con-  : 
stituting  such  relation.— Jetter  v.  Lyon  (Neb.)  ! 
596.  I 

Evidence  lield  snfDcient  to  uphold  a  finding  of 
oral  relinquishment  of  further  share  iu  a  fa-  '■ 
ther's  estate.— Bidden  v.  Riddell  (Neb.)  009.         ! 

When  an  heir  seeks  to  recover  personal  prop-  • 
erty  of  his  ancestor,  failure  to  plead  that  title  , 
to  the  property  was  transferred  to  him  by  the 
legal  representative  of  such  ancestor  cannot 
be  raised  by  demurrer  for  want  of  legal  ca- 1 
pacity  to  sue  or  for  defect  of  parties. — Mc- 1 
Kenney  v.  Minaban   (T\'is.)  489.  I 

Where,  in  an  actiou  by  an  heir  at  law  to  ' 
recover  personal  property  of  his  ancestor,  there  j 
is  no  evidence  that  title  has  been  transmitted  ' 
to  him  by  the  legal  representative,  such  want 
cannot   be   supplied   by   the   doctrine   that   all 
things  are  presumed  to   have  been    regularly 
done.— McKenney  t.   Minahan   (Wis.)   489. 

Where,  in  an  action  against  an  estate  and  j 
against  tne  legal  represientative  of  the  decedent, 
the  latter  does  not  defend  on  all  the  grounds 
he  has,  it  does  not  entitle  the  claimant  to  judg-  ! 
ment  without  satisfactory  proof  of  his  daim.  ' 
—McKenney  v.  Minahan  (Wis.)  489. 

On  the  death  of  a  person,  the  title  to  his  ' 
personalty  remains  suspended  until  the  appoint-  . 
ment  and  qualification  of  a  proper  legal  repre- 1 
scntative.— McKenney  v.  Minahan  (Wis.)  489.     j 

Where  an  heir  seeks  to  recover  personal  prop- 
erty of  his  ancestor,  he  most  show  that  the  title 
to  the  res  was  duly  transferred  to  him  by  the 
legal  representatives  of  such  ancestor. — Mc- 
Kenney ▼.  Minahan  (Wis.)  489. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  "Wills,"  {  4 
Of  property   conveyed,  see  "Boundaries,"  11; 
"Deeds,"  |  2. 


Uon,"  f  e. 


See  "Replevin." 


DETINUL 


DEVISES. 


See  "Wills." 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  {  3. 

DISABILITIES. 

Effect  on  limitation,  see  "Limitatioa  of  Ae- 
tions,"  i  2. 

DISCHARGE. 

From  employment,  see  "Master  and  Serrant," 
i  1- 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion" ;  "Bankruptcy,"  |  2 ;  "Compromise  and 
SetUcment";  "Release.^' 

Of  accused  for  delay  in  trial,  see  "Crinmial 
Law,"  I  7. 

Of  administrator,  see  "Executors  and  Adminis- 
trators," §  1. 

Of  indorsers  by  alteration,  see  "Alteration  of 
Instruments. 

Of  Judgment,  see  "Judgment,"  i  9. 

Of  tax  lien,  see  "Taxation,"  i  4. 

DISCOUNTS. 

By  bank  officers,  see  "Banks  and  Banking,"  f  2. 

DISCRETION  OF  COURT. 

As  to  allowing  leading  questions,  see  "Wit- 
nesses," I  2. 

As  to  granting  change  of  venue,  see  "Oriminal 
Law,"  i  3. 

As  to  granting  decree  for  specific  performance, 
see  "Specific  Performance,    {  1. 

As  to  granting  new  trial,  see  "New  Trial,"  11. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror." {  17. 

Review  in  criminal  prosecutions,  see  "Oiminal 
Law,"  {  1& 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  ai)peal  from  justice's  conrt,  see 
"Justices  of  the  Peace,"  g  5. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §|  11,  12. 

DISTRIBUTION. 

Of  estate  assigned  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,    {  2. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

Of  proceeds  of  foreclosure,  see  "Mortgages," 
(  7. 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

Arguments  and  conduct  of,  at  trial,  see  "Crim- 
inal Law,"  i  8. 

Harmless  error  in  arguments  or  conduct  of,  ae» 
"Criminal  Law,"  {  18. 


See  "Drains." 


DITCHES. 
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DIVORCL 

Right  of  divorced  husband  of  testatrix  to  con- 
test will,  aee  "WiUs,"  {  3. 
Separate  maintenance,  see  "Husband  and  Wife," 

i2. 

i    1.     Chroiutdi. 

A  hnsband'a  false  charges  of  nncbastitr 
against  his  wife,  wliich  impaired  her  health  and 
imperiled  her  life,  held  cruel  treatment,  enti- 
tling her  to  a  diTorce. — ^Turner  t.  Turner  (Iowa) 
997. 

A  bill  for  divorce  for  cruelty  held  insufficient, 
under  Ck>mp.  Laws,  if  8621-8623,  fixing  the 
(rrounds  for  divorce.  —  Downey  t.  Downey 
(Mich.)  699. 

i  S.     JnrisdiotloB,  prooeedlngs,  and  re- 
Uef. 

On  appeal  in  divorce,  held  that  no  order 
awarding  appellant  a  counsel  fee  shall  be  enter- 
ed.—Belding  V.  Belding  (Iowa)  1112. 

An  abstract  on  appeal  held  so  prepared  that 
no  allowance  should  be  made  therefor  to  appel- 
lant.—Belding  V.  Belding  (Iowa)  1112. 

An  appeal  in  divorce  dismissed  for  abandon- 
ment with  costs  to  appellant.— Belding  v.  Bel- 
ding (Iowa)  1112. 

In  a  snlt  for  divorce,  trial  court's  decree  on 
facts  will  be  reversed  when  clearly  erroneous. 
—White  V.  White  (Mich.)  681. 

£hridence  in  action  for  divorce  by  hnsband  on 
the  in-otmd  of  cruelty  held  to  sustain  finding  for 
dofendant.— Baier  v.  Baier  (Minn.)  671. 

X^vidence  In  an  action  for  divorce  examined, 
and  held  not  to  support  a  finding  tliat  defendant 
was  not  accountable  for  adultery  by  reason  of 
mental  weaknesa— Schieck  v.  Schieck  (Neb.) 
474. 

S   3.     Alimony.  allowaBeea,  and  dispoal- 
tloa  ox  property. 

In  an  action  for  divorce  by  a  wife,  where 
the  court  found  that  before  action  the  husband 
had  transferred  his  property  to  third  persons 
to  defraud  his  creditors,  in  considering  the  ali- 
mony awarded  the  wife,  it  was  proper  to  con- 
sider the  value  of  the  property  thus  transfer- 
red.—Dougan  V.  Dougan  (Minn.)  122. 

A  coort  awarding  a  judgment  for  alimony, 
whether  for  a  gross  amount  or  payable  in  in- 
stallments, has  power,  under  Gen.  St.  1894,  { 
4S09,  to  modify  such  judgment  on  the  applica- 
tion of  either  party  for  good  cause  shown. — 
Holmes  v.  Holmes  (Minn.)  147. 

Evidence  on  motion  to  modify  award  of  ali- 
mony considered,  and  held  to  justify  a  denial  of 
the  motion. — Holmes  v.  Holmes  (Minn.)  147. 

Award  of  alimony  to  plaintiff's  wife  modified. 
— Bowlby  V.  Bowlby  (Minn.)  669. 

In  divorce  proceedings  by  husband  against  his 
wife,  it  is  not  error  to  allow  defendant  attor- 
ney's fees  nnd  money  for  her  support  pending 
litigation.— Baier  v,  Baier  (Minn.)   671. 

i  4.     Gaatody   and    support   of   ohildren. 

Pub.  Acts  1899,  p.  360,  No.  230,  amending 
Comp.  Laws,  §  10,891,  subd.  3,  relative  to  con- 
tempt, when  considered  in  the  light  of  Comp. 
Laws,  a  8638,  8640,  8641,  and  previous  statu- 
tory constmction,  held  to  authorize  enforce- 
ment of  a  decree  for  allowance  to  divorced  wife 
for  support  of  children  by  contempt  proceed- 
ings.—Brown  T,  Brown  (Mich.)  396. 


DOGS. 

See  "Animals.* 

Evidence  of  conduct  of  bloodhounds  set  on  trail 
of  fugitive  criminal,  see  "Criminal  Law,"  i  6. 


See  "Gifts." 


DONATIONS. 
DOWER. 


See  "Wharves." 


DOCKS. 


DOCUMENTS. 

As  evidence  in   civil  actions,  see  "Evidence," 
i  & 


i   1.    Xnohoate  interest. 

In  an   action   to   quiet  tide  against   a  hns- 
band and  wife,  a  judgment  for  plaintiff  on  the 
§  leadings  held  not  warranted.— -Minneapolis  & 
t.  L.  R.  Go.  V.  Lund  (Miun.)  462. 

The  contingent  interest  of  the  wife  on  the 
death  of  her  husband  in  bis  real  property,  giv- 
en by  Gen.  St.  1894,  §  4471,  may  be  defended 
by  her  in  an  action  against  both  husband  and 
wife  to  quiet  title  to  the  laud.— Minneapolis  ft 
St.  L.  B.  Co.  T.  Lund  (Minn.)  452. 

DRAFT. 

See  "Bills  and  Notes,"  |  1. 

DRAINS. 

In  cities,  see  "Municipal  Corporations,"  J  8. 

Validity  of  statute  relating  to  drainage  assess- 
ment as  taking  of  property  without  due  pro- 
cess of  law,  see  "Constitutional  Law,"  {  8. 

I   1.    Eatablialiment  and  maintenanee. 

Under  Pub.  Acts,  No.  272,  p.  459,  i  6,  rela- 
tive to  the  establishment  of  drains,  the  pro- 
late judge  cannot  determine  the  costs,  unless 
the  assessment  of  the  county  drain  commis- 
sioner is  sustained  by  the  board  of  review. — 
Huxtable  v.  Kirby  (Mich.)  391. 

DRUGGISTS. 

Regulation  of  liquor  sales  by,  see  "Intoxicat- 
ing Liquors,"  g  2. 

In  action  for  negligence  in  giving  plaintiff 
copperas,  instead  of  Glauber  salts,  causing 
death  of  plaintiff's  horses,  evidence  held  to  show 
that  copperas  was  injurious  to  horses. — Kennedy 
V.  Plank  (Wis.)  895. 

In  action  for  negligence  in  giving  plaintiff 
copperas,  .instead  of  Glauber  salts,  causing 
death  of  plaintliTs  horses,  testimony  as  to  horses 
other  thanjpiaintiff's  similarly  afflicted  held  ad- 
missible.— Kennedy  v.  Plank  (Wis.)  895. 

DRUNKENNESS. 

As  affecting  capacity  to  execute  deed,  see 
"Deeds,"  i  1. 

As  defense  in  criminal  prosecution,  see  "Crim- 
inal Law,"  {  2 ;  "Homicide,"  §§  1,  5. 

DUE  PROCESS  OF  LAW. 

See  "Ck>nstitutional  Law,"  |  & 

DURESS. 

Affecting  validity  of  contract,  see  "(Tontracts," 

S  1. 
Affecting  validity  of  note,  see  "Bills  and  Notes," 

§§  1,  7. 
Recovery  of  payment  under  duress,  see  "Pay- 

ment,'*^  i  3. 

EASEMENTS. 

See  "Highways." 

(   1.    Extent  of  risht,  nae,  and  obstme- 
tlon. 

Where  a  grantor,  reserving  a  right  of  way, 
omits  to  exercise  his  right  to  designate  it,  the 
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their  meaning,  their  intent  is  a  question  of  fact, 
to  be  ascertained  by  the  court. — Callen  v.  Hause 
(Minn.)  973. 

Where  a  deed  contains  a  reservation  for  a 
passageway,  but  the  place  is  not  designated,  the 
ftrantor  has  the  right  to  locate  it. — Callen  v. 
Hause  (Minn.)  973, 

EJECTMENT. 

See  "Adverse  Possession,"  §  2. 
Issues  on  appeal  in  ejectment,  see  "Appeal  and 
Error,"  $  3. 

S    !•     Rlgbt  of  action  and  defenses. 

Ejectment  held  not  maintainable  against  pat- 
entee of  school  lands  by  remainderman  of  estate 
previously  conveyed  by  certificate  purchaser,  but 
equity  was  proper  forum. — Porter  v.  Osmun 
(Mich.)  750. 

Original  patentee  of  a  tract  of  land,  includ- 
ing certain  lots  in  controversy,  platted  there- 
from, which  had  been  sold  (or  taxes,  but  re- 
conveyed  to  him  by  the  purchaser,  held  entitled 
to  maintain  ejectmeut  against  claimant  under 
after-aequired  tax  title. — Shepherd  v.  Kahle 
(Wis.)  50(8. 

i   2.    Jurisdiction,    parties,    process,    and 
incidental  proceedings. 

Titles  of  defendants  in  ejectment  held  to  be 
from  the  same  source,  so  that  judgment  was 
properly  rendered  against  both,  under  Comp- 
I-aw8,  {  10,973.— Towusend  v.  Kreigh  (Mich.) 
46. 

f    3.     Pleading  and  evidence. 

Evidence  in  ejectment  held  to  show  that  de- 
fendant and  her  grantors  orisinally  took  po.sses- 
sion  of  the  land  in  dispute  as  owners,  and  have 
over  since  so  claimed  it.— Baty  t.  Elrod  (Neb.) 
343. 

ELECTION. 

Between  counts  in  indictment,  see  "Indictment 
and  Information,"  §  1. 

ELECTION  OF  REMEDIES. 

The  right  of  a  member  by  the  regulations  of 
the  relief  department  of  the  defendant  railroad 
company  to  elect  to  accept  the  boriotits  under 
the  regulations,  or  to  prosecute  his  claim  at  law 
against  the  company,  requires  the  application 
of  the  law  in  regard  to  election  of  remedies, — 
Chicago,  B.  &  Q.  R.  Co.  v.  Olson  (Neb.)  831. 

That  one  entitled  to  a  choice  of  remedies 
makes  a  mistaken  attempt  to  pursue  one  rem- 
edy will  not  bar  the  right  to  pursue  the  other 
remedy,  first  selected. — Chicago,  B.  &  Q.  R.  Co. 
V.  Olson  (Neb.)  831. 

An  action  for  conversion  of  chattels  and  one 
for  possession  thereof  are  not  inconsistent  rem- 
edies.—Moss  V.  Marks  (Neb.)  1031. 

One  who  by  action  pursues  one  remedy,  with- 
out being  chargeable  with  notice  of  facts  enti- 
tling him  to  a  different  remedy,  is  not  thereby 
estopped  to  pursue  the  latter  on  discovery  of 
the  facts.— ^Ioss  v.  Marks  (Neb.)  1031. 


i    1. 


ELECTIONS. 

and     primary 


eleo- 


Nominations 
tions. 

Right  to  nominate  by  mass  convention,  as  au- 
thorized by  Rev,  St.  1898,  §  30,  held  not  tnken 
away  by  implication,  by  I>aws  1899,  p.  (j24,  c. 
341.-State  v.  Stafford  (Wis.)  921,  1043. 


didate  was  erased  and  the  name  of  the  can- 
didate appearing  on  the  opposing  ticket  writ- 
ten in,  should  not  be  counted  for  such  oi>po- 
site  candidate.— People  v.  Byers  (Midi-J  51. 


EMBEZZLEMENT. 

The  gravamen  of  the  crime  of  embezzlement 
by  an  agent  is  the  fraudulent  and  felonious  in- 
tr-nt  to  convert  the  property  of  the  principal  to 
liis  own  use.— State  v.  Culver  (Neb.)  1015. 

Where  an  agent  converts  property  of  his  prin- 
cipal to  his  own  use  under  a  mi.'staken  claim 
of  right,  it  does  not  constitute  embezzlemea:, 
—State  V.  Culver  (Neb.)   1015. 

That  the  relation  of  debtor  and  creditor  ex- 
ists between  a  principal  and  agent,  and  that  tb? 
agent  is  indebted  to  his  principal,  are  not  alone 
sufficient  to  su.stain  a  verdict  finding  the  ageat 
guilty  of  embezzlement. — State  v.  Culver  (Xeb.) 
1015. 

EMINENT  DOMAIN. 

Public     improvements     by     municipalities,    see 
"Municipal  Corporations,"  §  6. 

i    1.     Nature,   extent,   and  delegatioB  of 
poirer. 

Under  Rev.  Codes  1899,  §  2148,  snibd.  7,  and 
section  2454,  cities  have  power  to  lay  out 
streets,  and,  when  necessary,  to  exercise  tie 
right  of  eminent  domain  as  provided  by  C'wie 
Civ.  Proc.  c.  35.— City  of  Lidgerwood  r.  Mich- 
alek  (N.  D.)  541. 

Const,  art.  6,  §  13,  and  article  17.  §  18.  re- 
lating to  compensation  for  property  taken  fcr 
public  use,  held  not  to  apply  to  use  of  streets 
for  purposes  for  which  they  have  been  deili- 
eated.— Kirby  v.  Citizens'  Telephone  Ca  of 
Sioux  Falls  (S.  D.)  3. 

Racine  City  charter  (Laws  1891.  pp.  20G.  207, 
216,  c.  40)  U  65-07,  77,  held  violative  of  Const 
U.  S.  Amend,  ait.  14,  §  1,  and  Const.  Wis. 
art.  1,  §  13.— Latbrop  v.  City  of  Racine  (Wis.) 
192. 

§  2.     Compensation. 

In  proceedings  to  condemn  a  piece  of  land 
from  a  larger  tract  by  a  city  to  extend  its 
waterworks,  rule  of  damages  defined. — Citv  of 
Ely  V.  Conan  (Minn.)  737. 

Under  Const,  art.  1,  §  21,  a  landowner  cannot 
be  required  to  surrender  his  land  for  a  public 
road  until  provision  made  for  payment  of  dam- 
ages,—Ilogsett  V.  Harlan  County  (Neb.)  316. 

Construction  of  a  telephone  system  on  streetJ 
of  a  city  held  within  the  purpo.'es  for  which 
streets  are  dedicated. — Kirby  v.  Citizens'  Tele- 
phone Co.  of  Sioux  Falls  (S.  D.)  3. 

§    3.     Proceedings  to  take  property  and 
assess  compensation. 

A  proceeding  by  a  city  to  condemn  land  for  a 
street  held  in  sufficient  compliance  with  Rev. 
Codes  1899,  §  5962,  providing  for  the  manner  of 
exercising  the  power  of  eminent  domain. — City 
of  Lidgerwood  v.  Michalek  (N.  D.)  541. 

In  proceedings  by  a  city  to  condemn  land  for 
a  street,  it  is  not  necessary  to  allege  that  pro- 
vision has  been  made  to  pay  the  award. — City 
of  Lidgerwood  v.  Michalek  (N.  D.)  &41. 

EMPLOYES. 

See  "Master  and  Servant." 
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ENCROACHMENT. 

On  hishwayB,  we  "Hii^ways,"  S  4. 

ENTRY,  WRIT  OF. 

See  "Ejectment" 

EQUITABLE  ESTOPPEL. 

See  "Estoppel,"  {  2. 

EQUITABLE  TITLE. 

Sufficiency  to  support  ejectment  proceedings, 
see  "Bjectmentr  {  1. 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  {  2. 
Sufficiency  of  equitable  title  to  support  eject- 
ment proceedings,  see  "Ejectment,     g  1. 

Partterular  aubjecta  of  equitable  JuriaMctlon  ana 
eg^Ucihle  remedies. 

See  "Oancellation  of  Instruments";  "Fraud- 
ulent Oonveyances" ;  "Injunction" ;  "Nui- 
sance," j  1;  "Partition,"  {  1;  "Quieting  Ti- 
tle" ;  "Receivers" ;  "Reformation  of  Instru- 
ments" ;  "Specific  Performance" ;  "Trusts." 

Relief  against  judgment,  see  "Judgment,"  g  4. 

I  1.     Parties  and  pro«Ma. 

The  validity  of  a  note  given  bj  a  porchaaer 
of  land  to  tho  grantor's  agent,  procuring  the 
sale,  for  his  commissions,  cannot  be  adjudicat- 
ed, in  the  absence  of  the  third  person  to  whom 
the  agent  transferred  the  note  being  made  a 
party. — Daagherty  t.  Curtis  (Iowa)  67. 

I   ».     Pleadiag. 

Where  a  bill  in  chancery  contains  any  ground 
of  equitable  relief,  a  general  demurrer  must  be 
overruled. — O.  H.  Little  Co.  T.  Woodward  Are. 
Cemetery  Ass'n  (Mich.)  682. 

A  prayer  for  general  relief,  accompanied  with 
one  for  the  appointment  of  a  receiver  only,  held 
a  prayer  for  relief  other  than  such  appointment. 
—Mann  t.  German-American  Inv.  Co.   (Neb.) 

600. 

A  prayer  for  relief  cannot  be  extended,  so  as 
to  warrant  a  relief  not  embraced  within  the  al- 
leirations  of  fact  in  the  pleadings.— Vila  y. 
Grand  Island  E^lectric  Light,  Ice  £  Cold  Stor- 
age Co.  (Neb.)  618. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error";  "Criminal  Law,"  U 
16-ia 

ESCROWS. 

Living  with  and  caring  for  grantor  until  his 
death  held  to  be  condition  precedent  to  deliv- 
ery of  a  deed.— Cnly  v.  Upham  (Mich.)  405. 

Living  with  and  caring  for  grantor  as  a  con- 
dition precedent  to  delivery  of  a  deed  held  not 
waived  by  delivery  of  the  deed  to  third  per- 
son with  verbal  direction  to  deliver  to.fnrantee 
after  grantor's  death,  since  written  conditions 
cannot,  under  statute  of  frauds,  be  modified  by 
parol.— Cnly  v.  Upham  (Mich.)  405. 

Grantor's  intention  that  title  should  remain 
in  him  until  after  he  died  held  to  be  shown  by 
deed  and  facts  surrounding  its  existence. — Culy 
V.  Upham  (Mich.)  405. 

ESTABLISHMENT. 

Of  bonndaries,  see  "Boundaries,"  |  2. 
Of  bridges,  see  "Bridges,"  §  1. 
Of  counties,  see  "Counties,"  $  1. 
97N.W.-73 


Of  drains,  see  "Drains,"  t  1- 

Of   heirship,   see   "Descent  and   Distribution," 

f  1- 

Of  highways,  Be6  "Highways,"  |  1. 
Of  railroads,  see  "Rtulroada,"  I  2. 
Of   telegraphs   or   telephones,   see    "Telegraphs 

and  Telephones,"  §  1. 
Of  trusts,  see  "TrusU,"  |  2. 
Of  will,  see  "Wills,"  i  3. 

ESTATES. 

Created  by  will,  see  "Wills,"  {  4. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion" ;  "Executors  and  Administrators." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

ParUeular  etUOea. 
See  "Dower";  "life  Estates." 
Estates  for  years,  see  "Landlord  and  Tenant." 
Tenancy    in   common,   see    "Tenancy   in   Com- 
mon.' 

ESTOPPEL 

By  judgment,  see  "Judgment,"  |§  6,  7. 

To  allege  error,  see  "Appeal  and  Error,"  f  14 : 
"Criminal  Law,"  {  18. 

To  assert  forfeiture  of  right  of  way,  see  "Rail- 
roads," {  1. 

To  avoid  or  forfeit  insurance  certificate,  see 
"Insurance,"  i  12. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," {  7. 

To  claim  under  assignment  for  creditors,  see 
"Assignments  for  Benefit  of  Creditors,"  {  2. 

To  deny  liability  on  insurance  policy,  see  "In- 

BUr&QOC  "    ft    1. 

To  deny  validit?  of  municipal  bonds,  see  "Mu- 
nicipal  Corporations,"  8   10. 

To  enforce  tax  lien,  see  "Taxation,"  8  4. 

To  question  validity  of  meeting;  of  members  of 
joint-stock  company,  see  "Joint-Stock  Com- 
panies." 

To  sue  on  appeal  bond,  see  "Appeal  and  Er- 
ror,"  i  21. 

Of  tenant  to  dispute  title  of  landlord,  see 
"Landlord  and  Tenant,"  f  2. 

I   1.    By  deed. 

Issuance  of  deed  to  purchaser  of  land  at 
tax  sale,  after  conveyance  while  holder  of  cer- 
tificate, held  to  inure  to  betiefit  of  his  grantee, 
under  covenant  of  the  deed.— Shepherd  v.  Kahle 
(Wis.)  606. 

A  grantor  of  land  held  not  estopped  by  cove- 
nants in  bis  deed  to  purchase  vegetables  planted 
and  grown  on  part  of  the  land  by  a  tenant 
holding  under  an  unexpired  lease  at  the  date 
of  the  deed.— Simanek  v.  Nemets  (Wis.)  608. 

I   8.     Equitable  estoppel. 

Where  a  depositor  so  conducted  its  business 
that  its  employe,  who  had  charge  of  its  depos- 
its, was  easily  enabled  to  draw  moneys  in  fraud 
of  his  employer,  any  loss  must  be  borne  by  the 
depositor. — Scanlon-Oipson  Lomber  Co.  v.  6er- 
mania  Bank  (Minn.)  380. 

An  employ^  held  estopped  from  changing  his 
attitude  on  the  contract  of  employment  to  the 
prejudice  of  the  efaiployer. — Moller  v.  J.  L. 
Gates  Land  (30.  (Wi&)  174. 

EVIDENCE. 

See  "Witnesses." 

Admissibility   of   evidence   under   pleading,    see 

"Pleading,^'  §  9. 
Applicability   of   instructions   to   evidence,    see 

"Trial,"  §  7. 
Exceptions  for  purpose  of  review,  see  "Appeal 

and  Error,"  {  5;  "Criminal  Law,"  S  16. 
Harmless   error   in   admission   or    exclusion   of 

evidence,    see   "Appeal    and   Error,"   |    19; 

"Criminal  Law,"  f  18. 
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employ^,  see  "Maa- 


Necessity  of  incorporating  in  record  on  appeal, 
see  "Appeal  and  Error,     i  9. 

Objections  for  purpose  of  review,  see  "Appeal 
and   Error,"   i   4. 

Questions  of  fact  for  jury,  see  "Trial,"  I  3. 

Reception  at  trial,  see  "Cfriminal  Law,"  {  10; 
"Homicide,"  }  6;   "Trial,"  {  1. 

Review  dependent  on  presentation  by  record,  see 
"Appeal  and  Error,''  {  9. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  J  18. 

Verdict,  or  findings  contrary  to  evidence,  see 
"New  Trial,"  i  2. 

At  to  particular  facts  or  issues. 

See  "Acknowledgment,"  §  2 ;  "Adverse  Posses- 
sion," §  2 ;  •'Alteration  of  Instruments" ; 
"Boundaries,"  i  2 ;  "Damages,"  §  6 ;  "Fraud- 
ulent Conveyances,"  {  2 ;  "Gifts,"  (  1 ;  "No- 
tice": "Payment,"  {  2;  "Usury,"  {  1. 

Agency   see  "Principal  and  Agent,"  (  1. 

Authority  of  attorney,  see  "Attorney  and 
Client/'  i  1. 

Boundaries  of  state,  see  "States,"  {  1. 

Oharacter  of  instrument,  whether  deed  or  mort- 
gage, see  "Mortgages,"  J  1. 

Contributory  negligence  of  ei 
ter  and  Servant,"  §  7. 

Contributory  negligence  of  passenger,  see  "Car- 
riers," i  3. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  §  6. 

Existence  of  highway,  see  "Highways,"  {  1. 

Heirship,  see  "Descent  and  Distribution,"  f  1. 

Modification  of  contract-  of  employment,  see 
"Master  and  Servant,"   $   1. 

Ownership  of  attached  property,  see  "Attach- 
ment," {   4. 

Ownership  of  crops,  see  "Crops." 

Residence  of  chattel  mortgagor,  see  "Chattel 
Mortgages,"  f  2. 

Settlement,  see  "Compromise  and  Settlement." 

Time  of  filinj;  assignment  for  creditors,  see 
"Assignments  for  Benefit  of  Creditors,"  i   1. 

To  aid  construction  of  will,  see  "Wills,"  $  4. 

Undue  influence,  see  "Wills,"  |  2. 

Validitv  of  contract  of  sale,  see  "Vendor  and 
Purchaser,"  {   1. 

Wife's '  separate  property,  see  "Husband  and 
Wife,"  I  1. 

In  actions  by  or  agatnsi  particular  claMe*  oj 
parties. 

See  "Carriers,"  M  1,  3;  "Drug^sts";  "Execu- 
tors and  Administrators,"  t  0 ;  "Landlord  and 
Tenant,"  §  7;  "Master  and  Servant,"  g§  2,  7, 
8;  "Municipal  Corporations,"  §  9;  "Parent 
and  Child":  "Principal  and  Agent,"  g  2; 
"Railroads,*'  {  4;  "Schools  and  School  Dis- 
tricts," i  1. 

Banks,  see.  "Banks  and  Banking,"  {  2. 

County  officers,  see  "Counties,"  {  2. 

Health  officers,  see  "Health,"  i  1. 

Heirs,  see  "Descent  and  Distribution,"  %  1. 

Purctiaser  of  mortgaged  goods,  see  "Chattel 
Mortgages,"  §  6. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  §  1. 

In  particular  civil  actions  or  proceedings. 

See  "Divorce,"  |  2;  "Ejectment,"  i  3;  "Fraud," 
§  2;  "Habeas  Corpus,''  g  2:  "Negligence,"  i  4: 
"Quieting  Title,"  |  2;  "Reformation  of  In- 
struments," f  2:   "Replevin,"  §  3. 

For  appointment  of  guardian  for  insane  person, 
see  "Insane  Persons,"  §  1. 

For  bank  deposits,  see  "Banks  and  Banking," 

i  2. 

For  breach  of  contract,  see  "Contracts,"  $  6; 

"Sales,"  i  8. 
For  breach  of  warranty,  see  "Sales,"  {  8. 
For  pnncpllation  of  deed,  see  "Deeds,"  S  1. 
For  causing  death,  see  "Death,"  5  1. 
For  compensation  of  agent,  see  "Principal  and 

Agent,**  i  2. 
For  compensation  of  teacher,  see  "Schools  and 

School  Districts,"  {  1. 


For  conversion  of  logs,  see  "Logs  and  Lagging." 

For  destruction  of  diseased  cattle,  see  "Health," 
SI- 

Foredosiire,  see  "Mortgages,"  |  7. 

For  enforcement  of  mechanic's  lien,  •«•  "Me- 
chanics' Liens,"  f  5. 

For  failure  to  deliver  possession  of  demi>n] 
premises,  see  "Landlord  and  Tenant,"  {  5. 

For  false  imprisonment  of  third  person  by  aerr- 
ant,  see  "Master  and  Servant,    i  8. 

For  insurance  benefits,  see  "Insurance,"  f  12. 

For  loss  of  goods  in  carriage,  see  "Carriers." 

i  1. 

For  loss  of  services  of  child,  see  "Parent  and 
Child." 

For  negligence  in  collection  by  bank,  see  "Bark~ 
and  Banking,"  |  2. 

For  negligence  of  druggist,  see  "DruKgists." 

For  personal  injuries,  see  "Animals":  "Car- 
riers," S  3;  "Master  and  Servant,"  {  7;  "Mj 
nicipal  Corporations,"  f  9;  "BailroiadB,''  |  4: 
"Street  Railroads,"  i  2. 

For  price  of  goods,  see  "Sales,"  {  7. 

For  unlawful  detainer  of  demised  premises,  tee 
"Landlord  and  Tenant,"  §  7. 

For  wrongful  attachment,  see  "Attachment,"  i 
7. 

On  bond  of  county  officers,  see  "ODunties,"  i  2. 

On  foreign  judgment,  see  'Judgment,"  {  lO. 

On  insurance  policy,  see  "Insurance,"  {  IL 

On  note,  see  "Bills  and  Notes,"  |  7. 

To  compel  admission  of  pupil  to  school,  se' 
"Sdiools  and  School   Districts,"  $   1. 

To  modify  award  of  alimony,  see  "Divorce."  |  ?.. 

To  recover  consideration  of  illegal  contract.  <>>«■ 
"Contracts,"  i  1. 

To  redeem  from  foreclosure  of  mortgage,  m«> 
"Mortgages,"  §  8. 

To  restrain  illegal  expenditure  of  county  fond*. 
see  "Counties/'  f  4. 

To  set  aside  award  under  insurance  policy,  see 
"Insurance,"  i  10. 

To  set  aside  settlement,  see  "Compromise  an<! 
Settlement." 

Trial  of  disputed  claim  against  decedent's  es- 
tate, see  "liizecutors  and  Administrators,"  |  4. 

In  criminal  prosecutions. 
See   "Burglary,"   §   1;    "Criminal   Law,"   |  6: 

"Homicide,"  i  4;  "Larceny,"  {  2;  "Rape,"  i 

2. 
For  violation  of  game  laws,  see  "Game." 

I  1.     Burden    of    proof. 

Rccoupiueut  being  an  affirmative  defense. 
the  burden  of  proving  the  fact  relied  on  in  sar- 
port  thereof  is  on  the  one  relying  thereon.— 
Truax  v.  Heartt  (Mich.)  394. 

i  2.    Belevanoy,   materiality,   mmA    ••>• 
peteaey  in  cenaraL 

In  an  action  by  physician  for  services  ren- 
dered railroad  at  a  wreck,  held  proper  not  lo 
nilow  another  physician  to  testify  as  to  wba: 
he  received  for  his  services. — McKnight  v.  De- 
troit &  M.  Ry.  Co.  (Mich.)  772. 

Where  defendant  unqualifiedly  denies  tfas: 
there  was  any  such  conversation  as  that  testi- 
fied to  by  the  other  party,  evidence  offered  en 
rebuttal  of  collateral  facts,  which  had  been  proif 
eriy  excluded  when  offered  as  a  part  of  plain- 
tiff's cnse  in  chief,  was  inadmissible. — Philips  v 
Mo    (Minn.)    969. 

Where  one  party  to  an  action  has  introdni.-ed 
letters  constituting  a  part  of  a  correspondenre. 
the  other  party  is  entitled  to  introduce  the  en- 
tire correspondence.— Gosnell  v.  Webster  (Nel.i 
1060. 

In  an  action  for  personal  injories  certain  evi- 
dence held  not  res  gests.— Fallon  v.  Rapid  Citj 
(S.  D.)  1009. 

Though  the  fact  of  the  writing  of  letters  bj 
defendant  and  a  third  person  to  each  othw 
might  be  shown  as  bearing  on  defendant's  dil- 
igence, held,  that  they  were  not  evidence  of 
any  facts  stated  in  them;  they  being  res  inter 
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alios    acta.— Kelley,  Maus  &  Co.  t.  La  Orosse 
CarriaB«  Co.  (Wis.)  674. 

8   3.       Beat  and  aeeondary  erldeaoe. 

Parol  eyideuce  held  admissible  to  show  the 
vote  of  directors  of  agricultural  society  anthor- 
izing  execution  of  mortgage.— Ismon  t.  Loder 
(.Mich.)  76». 

A  copy  of  a  telegram,  received  at  the  office 
of  its  destination,  is  not  admissible  in  evidence, 
without  proof  of  its  authenticity. — Yeiser  v. 
Gathers  (Neb.)  840. 

In  an  action  on  a  life  policy,  certified  copies 
ot  iuaured'a  application,  and  of  a  prior  applica- 
tion to  another  company,  and  medical  report 
to  latter  company,  held  admissible. — Speiser  t. 
Phoenix  Mnt  Life  Ins.  Co.  (Wis.)  207. 

>f otice  to  plaintiff  to  prodnce  held  not  neces- 
sary, to  allow  defendant  to  give  secondary 
eTidence  of  a  letter  received  by  it  of  plaintiff. 
— Kelley,  Maus  &  Co.  v.  La  Crosse  Carriage 
Co.    (Wis.)   674. 

The  contents  of  a  lost  order  vacating  a  higb- 
^K-ay  may  be  shown  by  oral  evidence  of  mem- 
bers of  the  town  board  of  supervisors  which 
passed  it— Schroeder  v.  Elipp  (Wis.)  009. 

S.  4k.     Admlssloiu. 

In  an  action  by  an  administratrix  to  recover 
money  loaned  by  decedent,  held  not  error  to 
permit  plaintiff  to  testify  as  to  testimony  of 
defendant  in  another  cause.— Lange  y.  Klatt 
(Mich.)  708. 

Declarations  of  general  and  special  agents, 
not  part  of  the  res  gestse  of  a  transaction,  are 
Inadmissible  against  the  principal.— Butters  Salt 
&  Lumber  Co.  v.  Vogel  (Mich.)  757. 

Declarations  of  a  decedent  as  to  the  cause  of 
an  injury  which  resulted  in  bis  deatb,  tending 
to  exculpate  bis  employer,  held  competent 
against  bis  administratrix  in  an  action  for  bis 
wrongful  death. — Dixon  v.  Union  Iron  Works 
(Minn.)  376. 

Preliminary  proofs  of  death,  made  ander  an 
iicoident  policy  by  a  guardian  of  the  Infant 
beneficiaries,  held  not  competent  evidence  of 
matters  therein  recited,  as  against  the  infant 
idaintiffs. — Stevens  v.  Continental  Casualty  C!o. 
(N.  D.)  862. 

Exclusion  of  testimony  of  defendant's  attor- 
noy.  relative  to  inter^-iews  between  him  and 
plaintiff's  attorney  relative  to  an  alleged  set- 
tlement of  the  cause  of  action  between  the  par- 
ties, A«2d  proper. — Fosha  y.  Prosser  (Wis.)  924. 

I    5.    Baslaratlons. 

On  issue  whether  certain  logs  had  been  aban- 
<1uned  by  their  original  owners,  testimony^  as  to 
advice  of  counsel  on  such  question  held  incom- 
petent.— Log  Owners'  Booming  Co.  T.  Hubbell 
(Mich.)  1677 

I  6.     Boonmeatary  crldenoe. 

In  an  action  to  foreclose  a  lien  for  material 
furnished,  receipted  tickets  for  each  load  of 
lumber  claimed  to  have  been  delivered  held  ad- 
missible in  evidence.— L.  Lamb  Lumber  Co.  v. 
Benson  (Minn.)  143. 

A  mortgage  bearing  a  certificate  of  the  proper 
officer,  showing  acknowledgment,  may  be  read 
in  evidence  without  further  proof. — McKenzle  v. 
Beaumont  (Neb.)  225. 

Introduction  of  a  certified  copy  of  an  alleged 
official  bond,  without  proof  of  its  execution  and 
delivery,  held  insufficient  to  authorize  a  judg- 
ment apainst  the  sureties. — Craw  y.  Abrams 
(Neb.)  296. 

A  bill  of  sale,  which  describes  certain  notes 
and  mortgages,  Jield  prima  facie  sufficient  to 
convey  title  to  the  notes  and  mortgages,  and 
admissible  as  evidence  of  the  grantee's  owner-, 
ship.— Persons  t.  Persons  (N.  D.)  551. 


Objection  to  introduction  of  judgment  roll,  on 
ground  that  no  proper  foundation  had  been  laid, ' 
held  without  merit— Turner  Tp.  v.  Williams  (8. 
D.)842. 

A  sworn  statement  of  an  injury,  presented 
to  the  cit^  council,  held  not  admissible  in  subse- 
quent action  for  such  injuries. — Fallon  t.  Rapid 
City  (S.  D.)  1009. 

I  7.  Parol  or  eztrinaie  evidence  aSeot- 
lac  writlnKB— Ooatradloting,  va- 
ryuu;,  or  adding  t«  terms  of  writ- 
ten mstrnment. 

Where  the  controversy  as  to  a  written  con- 
tract is  between  a  party  thereto  and  one  not  a 
party,  the  rule  excluding  parol  evidence  does 
not  apply.— First  Nat  Bank  v.  Tolerton  &  Stet- 
son (Neb.)  248. 

A  party  to  a  written  contract  for  the  sale  of 
land  may  waive  his  rights  thereunder  by  parol, 
and  the  contract  may  be  annulled  by  parol. — 
Wadge  V.  Kittleson  (N.  D.)  856. 

Note  and  mortgage  could  be  shown  by  parol 
to  have  been  given  to  secure  balances  on  pro- 
spective indebtedness  for  goods  purchased  in  ex- 
cess of  face  value  of  instruments.— Lippincott 
y.  Lawrie  (Wis.)  179. 

Writing  held  a  mere  receipt,  which  did  not 
preclude  parol  evidence  of  an  agreement  that 
it  should  not  be  deemed  an  acceptance  of  con- 
tract under  which  payment  was  made. — Seeger 
V.  Manitowoc  Steam  Boiler  Works  (Wis.)  485. 

A  grantor  of  real  estate  may  show  by  parol 
the  consideration  for  the  conveyance. — Halvor- 
sen  V.  Halvorsen  (Wis.)  494. 

Where  defendant  contracted  to  deliver  to 
plaintiff  certain  horses  and  personal  property  as 
a  part  of  the  sale  of  a  farm,  the  fact  that  the 
deed  to  the  farm  expressed  the  entire  payment 
as  its  consideration  did  not  preclude,  plaintiff 
from  insisting  on  the  transfer  of  the  personal 
property  as  a  part  of  the  same  transaction. — 
Lathrop  v.  Humble  (Wis.)  905. 

Parol  evidence  of  the  sale  of  horses  as  a  part 
of  a  traumction  for  the  sale  of  a  farm  held  not 
objectionable  as  contradicting  a  deed  to  the 
farm,  which  contained  no  reference  to  the 
horses.— Lathrop  v.  Humble  (Wis.)  905. 

In  action  on  ground  that  defendant  had  agreed 
with  a  third  person  to  pay  debts  owing  by  such 
person,  including  one  to  plaintiff,  oral  evidence 
held  properly  admitted  to  show  what  debts  de- 
fendant had  agreed  to  pay. — Fosha  v.  Prosser 
(Wis.)  924. 

In  an  action  for  breach  of  a  lease,  parol  evi- 
dence held  admissible  on  the  part  of  the  leasee 
to  show  that  an  assignment  absolute  on  its  face 
was  for  security  only.— Gross  v.  Heckert  (Wis.) 
952. 

f  8.  —  Separate  or  ■vbseqnent  oral 
agreement 

In  action  on  a  contract,  evidence  of  oral 
agreement  contrary  thereto  held  inadmiasible. — 
Piano  Mfg.  Ck>.  v.  Eich  (Iowa)  1106. 

Parol  evidence  is  inadmissible  to  show  that 
terms  of  written  lease  for  a  specific  sum  were 
changed,  so  as  to  provide  for  payment  of  a  less 
sum.— Merchants'  State  Bank  v.  Ruettell  (N. 
D.)  853. 

I  9.  •—  Conatmotion  or  applioation  of 
langaage  of  irritten  iastmmeat. 

When  it  was  not  shown  that  a  phrase  had 
a  definite  trade  meaning,  evidence  as  to  its 
meaning  held  properly  excluded. — Chase  y. 
Ainsworth   (Mich.)  404. 

The  terms  of  a  written  contract  of  sale  kdd 
plain,  rendering  parol  evidence  inadmissible. — 
Newell  V.  New  Holstein  Canning  Co.  (Wis.) 
487. 


Digitized  by 


Google 


1156 


97  NOBTHWESTEBN  REPORTBB, 


{10.  —  Showliic     dlaoharge     or     p«r- 
formanoe  of  oblicatioai. 

In  an  action  for  conversion  of  certain  veee- 
tables  grown  by  a  tenant  on  lands  sold  oy 
plaintiff  to  defendant's  son,  parol  evidence 
showing  actual  notice  of  the  lease  to  defend- 
ant htH  admissible.— Simanek  v.  Nemetz  (Wis.) 
608. 

ill.   Opinion  evldenoe. 

A  hypothetical  question,  which  embraces  a 
fair  summary  of  the  facts  which  plaintiff's  evi- 
dence tends  to  prove,  is  not  objectionable. — Buce 
V.  Incorporated  Town  of  Eldon  (Iowa)  989. 

In  action  against  railroad  company  for  killing 
of  cattle,  >ri<r error  to  permit  a  witness  to  testi- 
fy that  he  considered  the  gate  in  the  right  of 
way  fence  insufficient. — Collins  v.  Chicago,  M. 
&  fet.  P.  Ry.  Co.  (Iowa)  1103. 

0(>inion  of  experts  as  to  expectancy  of  plain- 
tiff in  personal  injury  case,  based  in  part  on 
longevity  of  ancestors,  heH  properly  excluded. 
—Hamilton  v.  Michigan  Cent.  R.  Co.  (Mich.) 
392. 

In  an  action  for  injuries  to  cattle,  alleged  to 
have  been  caused  by  a  defective  railroad  cattle 
guard,  a  question  nskcd  of  a  witness  held  not 
objectionable  as  calling  for  a  conclusion.— John- 
son V.  Detroit  &  M.  Ry.  Co.  (Mich.)  760. 

In  an  action  for  injuries  to  cattle,  by  reason 
of  an  alleged  defective  cattle  guard,  lae  ques- 
tion asked  cf  defendant's  roadmaster  concern- 
ing the  efBciency  of  the  guard  held  proper  ex- 
pert testimony.— Johnson  v.  Detroit  &  fkl.  Ry. 
Co.  (Mich.)  760. 

In  an  action  by  i>hysician  for  services,  it  was 
proper  for  a  physician  to  be  asked  for  his  opin- 
ion as  to  the  valac  of  plaintiff's  services,  on  the 
facts,  stated  hypothetirally. — McKnight  v.  De- 
troit &  M.  Ry.  Co.  (Mich.)  772. 

In  an  action  for  the  price  of  certain  underfeed 
stokers  attached  to  defendant's  boilers,  expert 
evidence  held  admissible  to  show  that  the  water 
metor  could  not  have  properly  registered  the 
amount  of  water  passing  through  it  at  the  time 
of  a  test.— Underfeed  Stoker  Co.  y.  Detroit  Salt 
Co.  (Mich.)  939. 

The  rule  that  witnesses,  testifying  as  to  the 
mental  capacity  of  a  person  whose  insanity  is 
qnc.'^tioned,  must  first  state  the  facts  on  which 
they  rest  their  conclusion,  applies  to  family  phy- 
sicinns.— Scott  v.  Hay  (Minn.)  106. 

Hypothetical  questions  to  expert  witnesses 
should  embody  substantially  all  the  facts  relat- 
ing to  the  subject  on  which  the  opinion  of  the 
witness  is  asked. — Smith  v.  Minneapolis  St.  Ry. 
Co.  (Minn.)  881. 

A  physician,  who  applies  X-rays  to  locate  a 
foreign  subtlauce  in  the  body  of  his  patient,  is 
uot  entitled  to  have  the  question  of  his  care  and 
skill  in  applying  it  determined  by  the  opinions 
of  physirinns  of  his  own  school. — Henslin  v. 
Whcaton  (Minn.)  882. 

In  an  action  for  malicious  prosecution,  the 
question  whether  the  voice  of  a  person  who 
spoke  to  him  on  a  certain  occasion,  and  whom 
he  could  not  see,  was  the  same  voice  as  that  of 
the  pro.xecuting  witness,  was  held  improperly 
excluded.-Pritchett  v.  Johnson  (Neb.)  223. 

A  nonexpert  held  not  a  competent  witness  as 
to  speed  of  street  car.— Mathiesen  v.  Omaha  St. 
Ry.  Co.  (Neb.)  243. 

Proof  of  an  experiment,  without  establishing 
the  fact  that  the  person  who  made  the  experi- 
ment is  coniitetent,  and  that  the  apparatus  used 
was  suit.ible  for  the  experiment,  held  without 
probative  force.— Omaha  St.  Ry.  (3o.  v.  Larson 
(Neb.)  824. 

A  witness  held  competent  to  express  an  opin- 
ion as  to  the  rate  of  speed  at  which  a  car  was 
moving.— Omaha  St.  Ry.  Co.  T.  Larson  (Neb.) 
82i. 


Nonexpert  witnesses  held  competent  to  give 
opinion  as  to  mental  condition.— Ilalde  v. 
Schultz  (S.  D.)  369. 

In  an  action  for  personal  injuries,  eviden-« 
by  nonexperts  as  to  the  physical  condition  -li 
plaintiff  before  and  after  the  accident,  were  is- 
admisslble.— Fallon  v.  Rapid  City  (S.  D.)  10a<. 

{ 12.    Evidence    at    former    trial    or    is 
other  prooeedinc. 

Evidence  of  a  witness  on  a  former  action  be- 
tween the  same  parties  held  admissible  on  a 
subsequent  trial,  where  such  witness  is  dead- 
Persona  v.  Persons  (N.  D.)  551. 

§  13.    Weight  and  snfBoienoy. 

The  expression  "unequivocal  evidence,"  as 
ojiplied  to  the  degree  of  evidence  required  ir,  a 
civil  action,  is  an  equivalent  of  "evidence  of  :il 
unequivocal  act  or  conduct." — Davidson's  Es- 
tate V.  Davidson  (Neb.)  797. 

A  sitnple  preponderance  of  evidence  is  all  thst 
is  required  in  a  civil  action. — Davidson's  £>:jte 
T.  Davidson  (Neb.)  797. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  I  11. 
Of  witnesses  in  general,  see  "WitoeaseB,"  f  Z 

EXCEPTIONS. 

In  deeds,  see  "Deeds,"  {  2. 

Necessity  for  purpose  of  review,   see  "Appeal 
I     and  Error,"  §  5;    "Criminal  Law,"  |  Iti 
,  Necessity  of  incorporation  in  record  on  appeal, 
I     see  "Appeal  and  Error,"  §  9. 
1  Taking  exceptions  at  trial,  see  "Trial,"  |  4. 
I  To  sufficiency  of  bond  in  replevin  proceedinca, 
see  "Replevin,"  «  2. 

EXCEPTIONS,  BILL  OF. 

{   1.    Natnre,  font,  and  eontemta  im  gen- 
eral. 

Defective  bill  of  exceptions  held  not  cured  by 
an  assignment  of  errors  presented  for  the  fir-t 
time  on  appeal.— -Clark  v.  Mitchell  (S    D.)  :r^ 

Bill  of  exceptions  held  defective,  onder  lUr. 
Code  Civ.  Proc.  |  303,  requiring  specification  .; 
particular  errors.— Clark   v.    Mitchell    (S.    Ii.i 

I  S.     Settlement.  Bignlnc,  and  flUas. 

The  Supreme  Court  will  refuse  to  coniiider  a 
document  in  the  record,  but  in  no  way  authen- 
ticated as  bill  of  exception  by  the  clerk  of  the 
lower  court. — Van  Anken  ▼.  Mizner  (Neb.)  SH. 

An  amendment  to  the  bill  of  exceptions,  al- 
lowed without  good  cnnse  shown,  on  app1i<  - 
tion  two  years  after  entry  of  judgment  and  —  :- 
tlement  of  the  bill,  will  lie  struck  out  on  uK-tint. 
— Blackman  v.  City  of  Hot  Springs  (S.  D.)  7. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  S  B. 

EXCHANGE  OF  PROPERTY. 

In  an  action  for  damages  for  the  breach  of  a 
contract  for  the  exchange  of  real  estate,  C'-  a- 
sioned  by  defendant's  failure  to  convey,  t)« 
existence  of  a  mortgage  on  plaintiff's  land  h-  ■  ' 
a  defense.— Godfrey  v.   Rosenthal  (S.  D.)  S6:- 

In  an  action  for  damages  for  the  breach  of  s 
contract  for  the  exchange  of  real   estate.  '<■- 

I  casioned  by  defendant's  failure  to  convey,  h'-'I. 

'.  the  question  of  the  existence  of  an  outsttan.ii::; 

'  mortgage  was  a  defense. — Godfrey  v.  Ro*-t- 
thal  (S.  D.)  365. 

Plaintiff  held  not  entitled  to  recover  damages 
for  defendant's  delay   in   delivering   his   deed. 
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conveying  land  to  plaiotiff  panvant  to  an  agree- 
ment for  the  exchange  of  property.— Godfr«y  y. 
Rosenthal  (S.  D.)  366. 

EXCISE. 

BegulatioQ  of  traffic  in  intoxicating  liquors,  see 
'intoxicating  Liquors." 

EXECUTION. 

See    "Attachment":    "Garnishment";     "Home- 
stead." 

§    1.     Sole. 

The  rights  of  a  purchaser  at  an  execution 
sale  to  attaclc  a  prior  recorded  mortgage  are  no 
greater  than  those  of  the  mortgagor,  for  he  pur- 
chases with  constructive  notice  of  the  mortga- 
gee's rights.— Ismon  v.  Loder  (Mich.)  769. 

The  holder  of  a  subsequent  jnd^ent  may 
redeem  the  premises  from  an  execution  sale  by 
paying  the  proper  amount  to  the  clerlt  of  court, 
-n-ithout  producing  certified  copies  of  the  judg- 
ment doclcet,  files,  and  records.  —  Hunter  v. 
Mauseau  (Minn.)  651. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";   "Wills." 
Cross-examination  of  witnesses  in  action  by,  see 

"Witnesses,"  S  2. 
Equitable  relief  against  orders  in  administration 

proceedings,  see  "Judgment,"  {  4. 
Testamentary  trustees,  see  "Trusts." 
Testimony  as   to   transactions   with  decedents, 

see  "Witnesses,"  i  1. 

S    1.     Appointmeiit,      qnaUflestlon,      *nd 
tenure. 

A  county  court  has  no  authority  to  discharge 
an  administrator  merely  on  the  settlement  of 
a  final  account.— Hazlett  ▼.  Blakely  (Neb.)  808. 

The  discharge  of  an  administrator  in  a  de- 
cree on  final  accounting  merely  disciiarges  him 
from  liability  for  the  past— Hazlett  t.  Blakely 
(Neb.)  808. 

An  appointment  made  contrary  to  the  provi- 
sion of  Comp.  St.  1S)01,  c.  23,  S  1T8,  providing 
the  order  in  which  persons  shall  be  entitled  to 
administer,  is  not  subject  to  collateral  attack. 
—Larson  v.  Union  Pac.  R.  Co.  (Neb.)  818. 

In  a  petition  for  administration,  the  only 
averments  necessary  are  that  decedent  died  in- 
testate, a  resident  or  inhabitant  of  the  county 
where  the  petition  was  filed,  or,  if  he  was  a 
nonresident  of  the  state,  that  he  left  an  estate 
in  such  county  to  be  administered. — Larson  v. 
Union  Pac.  R.  Co.  (Neb.)  313. 

Under  Ber.  St.  1898,  {  3792,  an  executor 
named  in  a  will,  on  accepting  the  trust  and  pre- 
senting the  requisite  bond,  cannot  be  denied 
appointment  because  of  objections  to  his  disposi- 
tion and  moral  character  by  heirs.— Saxe  ▼. 
Saxe  (Wis.)  187. 

I  2.     ColleotloB  Mid  maaiaseiiieiit  of  es- 
tate. 

Consent  to  an  administrator's  discharge  kdd 
a  waiver  of  the  rights  of  interested  parties  to 
charge  interest  on  funds  in  the  administrator's 
hands.— Tucker  v.  Stewart  (Iowa)  148. 

Pending  the  settlement  <ft  an  estate  in  the 
probate  court,  the  administrator  or  executor  is 
entitled  to  recover  real  estate  in  possession  of 
the  heir,  under  Gen.  St.  1894,  g  4496,  without 
showing  that  such  recovery  is  necessary  for  pur- 
poses of  administration. — Kern  v.  Cooper 
(Minn.)  648. 

Where  a  decedent  had  agreed  to  convey  the 
north  20  acres  of  a  certain  40-acre  tract,  and  a 
decree  for  the  enforcement  of  the  contract  pro- 
vided for  sale  of  the  east  20  acres  of  the  same 


tract,  in  an  action  by  an  heir,  not  a  party  to 
such  decree,  to  establish  his  title  to  the  land. 
he  not  having  shown  any  defense  as  to  the  10 
acres  covered  by  the  decree,  it  should  not  be 
disturbed  as  to  such  10  acres. — Holmes  t.  Co- 
lumbia Nat.  Bank  (Neb.)  26. 

That  a  stock  of  hardware  belonging  to  an 
estate  is  alleged  to  have  been  traded  by  execu- 
tors fer  real  estate  does  not  prevent  the  ven- 
dees of  the  hardware  getting  title. — Eduey  v. 
Baum   (Neb.)  262. 

Mortgagee  and  his  assignee  held  chargeable 
with  notice  of  the  want  of  power  in  an  exec- 
utor to  place  the  title  to  property  of  estate  in 
his  vrife  and  mortgage  the  property.— Neary  v. 
Neary  (Neb.)  802. 


The  rule  of  caveat  emptor  applies  to  mortgn- 
ses    of    property 
Neary  (Neb.)  302. 


gees    of    property   from   executors. — Neary   v. 
■""sD.] 


f  3.     Allowances  to  surrlTinc  wife,  hus- 
band, or  children. 

An  order  allowing  a  widow  a  certain  saa 
monthly  pending  administration  is  subject  to 
modification.— In  re  James'  Estate  (Neb.)  22; 
Peard  v.  O'Neill.  Id. 

I  4.     Allowance  and  payment  of  claims. 

Evidence  held  insufficient  to  establish  a  claim 
against  a  deredent's  estate. — In  re  Devries'  Es- 
tate (Neb.)  590 ;    Devries  v.  Devries,  Id. 

Evidence  in  an  action  to  establish  claim 
against  decedent's  estate  held  to  sustain  judg- 
ment of  dismissal.- Gillett  v.  Sweeney  (Neb.) 
795. 

A  contingent  claim  against  a   decedent's  es- 
'  tate,  within  the  meaning  of  Decedent's  Act,  § 
I  260,  does  not  become  absolute  until  it  becomes 
a  claim  proper  to  be  presented  to  the  county 
court  for  final  adjudication. — Hazlett  v.  Blake- 
ly (Neb.)  808. 

i  5.     Bales  and  eonTeymnces  onder  order 
of  oonrt. 

An  order  of  the  probate  court,  discharging  an 
order  on  the  executrix  to  show  cause  why  the 
homestead  devised  by  will  should  not  be  sold 
to  pay  debts,  is  an  order  refusing  to  direct  the 
sale  of  real  estate,  within  the  meaning  of  Gen. 
St.  1894,  i  4665,  subd.  3.  and  can  be  reviewed 
by  appeal  only. — In  re  Wilson's  Estate  (Minn.) 
647;  Dee  v.  Wilson,  Id. 

An  heir,  having  the  benefit  of  his  share  of 
the  money  and  of  land  retained  by  estate  in 
suit  by  administratrix,  be  could  not  recover 
land  wrongfully  conveyed  by  the  decree,  to 
which  he  was  not  a  party,  until  he  offered  to 
refund  the  benefits  received  by  him. — Holmes  v. 
Columbia  Nat.  Bank  (Neb.)  26. 

A  decree  for  the  sale  of  decedent's  real  estate 
is  absolutely  void  as  to  an  heir  not  a  party, 
and  who  had  no  notice  of  the  suit. — Holmes  v. 
Columbia  Nat.  Bank  (Neb.)  26. 

In  the  absence  of  other  evidence  as  to  the 
parties  served,  a  decree  reciting  that  all  parties 
interested  were  in  court  could  not  be  extended 
to  include  other  than  the  parties  to  the  record 
in  the  case. — Holmes  f.  Columbia  Nat.  Bank 
(Neb.)  26. 

I  6.     Actions. 

Evidence  in  an  action  on  a  note  against  a  de- 
cedent's estate,  where  the  defense  is  that  the 
note  was  forged,  that  some  four  years  before 
its  execution  the  maker  was  in  straitened  cir- 
cumstances, is  inadmissible. — Qandy  v.  Bisseil's 
Estate  (Neb.)  632. 

Evidence  in  an  action  against  an  estate  on  an 
alleged  claim  against  the  estate  Md  to  sustain 
verdict  for  defendant. — Gaudy  v.  Bisseil's  Es- 
tate (Neb.)  632. 

In  an  action  against  an  estate  on  a  note,  evi- 
dence of  a  settlement  lietween  the  holder  of  the 
note   and   decedent  a   short   time  'before   liis 
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death   held  admissible.— Oandy  r.   Bissell's  Es- 
tate (Neb.)  632. 

Action  for  reasonable  value  of  services  per- 
formed in  the  family  of  another  matures  on 
completion  of  services  without  a  demand  for 
payment,  and  outlaws  six  years  from  that  time, 
under  St.  1808,  S  4222— In  re  Sheldon's  Estate 
(WU.)  524 ;    Loper  v.  Sheldon's  Estate,  Id. 

{   7.    Aooonntlng   and   settlement. 

Under  Code,  i  225,  a  suit  to  set  aside  an  orda* 
finally  discharging  an  administrator  for  fraud 
was  properly  brought  in  the  district  court. — 
Tucker  t.  Stewart  (Iowa)  148. 

Code,  S  3398,  held  to  authorize  a  suit  to  set 
aside  an  administrator's  final  discharge  for  er- 
rors, where  the  suit  was  brought  within  five 
years  after  the  mistakes  were  discovered. — 
Tucker  v.  Stewart  (Iowa)  148. 

Concealment  by  an  administrator  that  he  had 
paid  over  part  of  the  estate  to  the  guardian  of 
minor  heirs  by  his  notes,  ou  the  settlement  of 
his  final  account,  held  such  fraud  on  the  court 
as  authorized  a  vacation  of  the  order  of  dis- 
charge.—Tucker  V.  Stewart  (Iowa)  148. 

A  life  tenant  under  a  will,  who  is  also  the  ex- 
ecutrix, may  discharge  a  pecuniary  obligation, 
to  mature  after  her  death  to  a  remainderman. — 
In  re  Pope's  Estate  (Minn.)  1046;  Wheaton  v. 
Pope,  Id. 

An  item  of  $1,008.50  in  the  final  account  of  an 
executrix  held  stated  with  sufficient  definiteness. 
—In  re  Pope's  Estate  (Minn.)  1046;  Wheaton 
V.  Pope,  Id. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  |  8. 

EXEMPTIONS. 

See  "Homestead." 

From  liability  for  fires  caused  by  operation  of 
railroad,  see  "Railroads,"  §  7. 

From  service  of  process,  see  "Process,"  §  1. 

From  taxation,  see  "Taxation,"  §  1. 

Of  dividends  on  insurance  policy,  see  "Insur- 
ance," 8  9. 

i    1.    Nature  and  extent. 

Dividend  accumulations  provided  for  in  a  life 
policy  held  not  exempt  from  the  debts  of  the 
assured,  within  Kev.  St.  1898,  {  2347.— Ellison 
V.   Straw  (Wis.)  168. 

EXPERIMENTS. 

Evidence  as  to,  see  "Evidence,"  {  11. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  §  11. 
In  criminal  prosecutions,  see  "Crimintll  Law," 
16. 

EX  POST  FACTO  LAWS. 

Constitutional  restrictions,  see  "Constitutional 
Law,"  i  5. 

EXPRESS  COMPANIES. 

Taxation  of,  see  "Taxation,"  {  1. 

EXTENSION. 

Of  time  for  taking  appeal,  see  "Appeal  and  Er- 
ror," i  a 


EXTRADITION. 

S    1.    Interstate. 

Where  defendant,  a  nonreeident,  came  into 
Iowa  to  answer  a  criminal  complaint,  intendioc 
to  return  after  acquittal,  he  was  entitled  to  im- 
munity from  service  of  civil  process  in  Iowa  be 
fore  he  had  time  to  leave  the  state. — Mnrray  t. 
Wilcox  aowa)  1087. 

It  is  not  necessary  that  the  Information  diartff 
precisely  the  same  offense  named  in  the  orSgiiial 
warrant  of  arrest,  so  long  as  it  is  based  on  the 
same  transaction.— People  v.  Stockwell  (Mich.> 
765. 

An  information  is  sufficient  basis  for  extradi- 
tion.—People  T.  Stockwell  (Mich.)  765. 

FACTORS. 

See  "Brokers";  "Principal  and  Acwt." 

FALSE  IMPRISONMENT. 

Liability  of  master  for  false  imprisonmoit  caoj- 
ed  by  servant,  see  "Master  and  Servant,"  |  & 

i   1.    GivU  UablUtr. 

In  an  action  for  false  imprisonment,  a  verdict 
in  excess  of  $1,000  held  exceaslTe. — Cobb  v. 
Simon  (Wis.)  276. 

FALSE  PRETENSES. 

Character  of  accused,  see  "Criminal  Law,"  |  6. 
Competency  of  witnesses,  see  "WitneBseB,"  i  1. 

In  prosecution  for  obtaining  money  under 
false  charges  that  person  was  father  of  a  cer- 
tain child,  discrepancies  in  such  person's  state- 
ments on  former  trial  held  to  aSect  only  his 
credibility,  and  not  a  failure  of  proof  of  his 
deception  by  statements. — People  v.  Stockwell 
(Mich.)  766. 

Information  for  obtaining  money  tinder  fabe 
charges  that  person  was  father  of  a  certain  un- 
born child  held  sufficient— People  v.  Stockwell 
(Mich.)  765. 

Rev.  St.  1898,  {  4423,  punishing  the  olitam- 
ing  of  any  money  or  other  property  under  taXsv 
pretenses,  applies  as  well  to  obtaining  money  fr>r 
an  ostensibly  charitable  purpose  aa  for  any  oth- 
er.—Baker  V.  State  (Wis.)  5«6. 

An  instruction,  on  a  prosecution  for  obtainuv 
money  on  the  false  pretense  that  it  'was  for  an 
orphanage  or  orphans'  home,  held  to  pronerlr 
define  an  orphans'  home. — Baker  v.  State  (Wis.) 
566. 

An  information  for  obtaining  money  by  false 
pretenses  held  to  sufficiently  allege  knowledge  ot 
the  falsity  of  the  statements.— Baker  r.  Stat^ 
(Wis.)  666. 

The  finding  that  part  only  of  the  alleged  false 
pretenses  were  made,  they  being  material,  it 
enough  for  a  conviction  for  obtaining  money  oo 
false  pretenses.— Baker  v.  State  (Wis.)  56& 

FALSE  REPRESENTATIONS. 

Affecting  validity  of  contract  of  sale,  see  "Sales," 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

Of  roisters  of  deeds,  see  "Re^sters  ot  Deeds.* 


Digitized  by 


Google 


INDEX. 


115» 


FELLOW  SERVANTS. 

See  "Master  and  Servant,"  I  6. 
Bxistence  of  relation  as  question  for  Jury,  see 
"Master  and  Servant,"  §  7. 

FIDELITY  INSURANCE 

See  "Insurance,"  {{  2,  3,  6. 

FILING. 

Assignment  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  §  1. 

Bond  on  appeal  from  justice's  court,  see  "Jus- 
tices of  the  Peace,"  §  5. 

Chattel  mortgage,  see  "Chattel  Mortgages,"  t  8. 

Conditional  sales,  see  "Sales,"  i  9. 

Record  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  §  9. 

Statement  of  claim  for  mechanic's  lien,  see  "Me- 
chanics' Liens,"  {  2. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  i  1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,*^  {  18;  "Criminal  Law,"  |  18. 
Special  findings  by  jury,  see  "Trial,"  i  10. 

FIRES. 

Caused  by  operation  of  railroad,  see  "Railroads," 

§  7. 
Making  complaint  more  certain  in  action  for 

fires    caused   by   operation   of   railroads,   see 

"Pleading,"  {  8. 
Objections  to  pleadings  in  action  for  fires  caused 

by  operation  of  railroad,  see  "Pleading,"  |  4. 

FISH. 

See  "Game." 

Subject  and  title  of  law  relating  to,  see  "Stat- 
utes." i  8. 

FOOD. 

Sale  of  synip,  composed  of  cane  and  com 
syrup,  without  labelins  the  same  "Glucose." 
held  not  a  violation  of  Pub.  Acts  1903,  No.  123. 
—People  V.  Harris  (Mich.)  402. 

Evidence  held  to  warrant  submission  of  ques- 
tion whether  vanilla  extract  containing  coal-ta? 
dye  was  inferior. — People  v.  Hinshaw  (Mich.) 
75a 

Information  held  suflScient  to  warrant  sub- 
mission to  the  jury  of  question  whether  vanilla 
extract,  adulterated  by  coloring,  was  inferior.— 
People  V.  Hinshaw  (Mich.)  758. 

Pure  food  law  (Pub.  Acts  1895.  p.  358,  No. 
193.  as  amended  by  Pub.  Acts  1897,  p.  128,  No. 
118)  held  constitutional. — People  v.  Hinshaw 
<Mich.)  76& 

Use  of  dye  in  vanilla  extract,  making  it  ap- 
pear stronger  than  it  really  is,  held  a  violation 


FORCIBLE  DEFILEMENT. 

See  "Rapfc" 

FORECLOSURE. 

Of  lien,'  see  "Mechanics'  Liens,"  {  5. 
O'  mortgage,  see  "Mortgages,"  §§  6,  7. 


FOREIGN  CORPORATIONS. 

See  "Corporations,"  i  5. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  S  10. 

FOREIGN  WILLS. 

Probate  or  record,  see  "Wills,"  i  3. 

FORFEITURES. 

Of  insurance,  see  "Insurance,"  |{  6,  12, 
Of  rights  of  way,  see  "Railroads,"  |  1. 

FORMER  ADJUDICATION. 

See  "Judgment."  M  6.  7. 

FORMS  OF  ACTION. 

See  "Ejectment";  "Replevin";  "Trespass,"  I  1; 
"Trover  and  Conversion." 

FRANCHISES. 

Grant  by  municipality,  see  "Municipal  Corpora- 
Uons,''^  ^  6. 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Conveyan- 
ces." 

Against  parties  to  arbitration  agreement,  see 
Arbitration  and  Award,"  i  1. 

By  joint-stock  companies,  see  "Joint-Stock  Com- 
panies." 

£kiuitable  relief  against  judgment  obtained  by 
fraud,  see  "Judgment,"  S  4. 

In  procuring  insurance  policy,  see  "Insurance," 
I  12. 

t   1.    BeoeptloB  ooBStltntliic  fvand,  ami 
liabiUty  tkeref  or. 

An  action  will  lie  for  fraudulent  representa- 
tions made  by  prospective  purchaser  of  land  as 
to  its  value  and  condition ;  the  vendor  being 
ignorant  as  to  them.— Mountain  v.  Day  (Minn.) 
883. 

One  cannot  rely  on  what  is  told  him,  and  re- 
cover for  deceit,  where  the  means  of  knowledge 
were  spread  before  him,  so  that  by  ordinary 
observation  he  could  not  but  know  the  truth. — 
Kaiser  y.  Nammerdor  (Wis.)  932. 

I   2.    Aotlons. 

Where  the  existence  of  fraud  depends  on  a 
variety  of  circumstances,  the  court  should  sub- 
mit the  question  to  the  jury,  with  proper  in- 
structions concerning  the  tests  of  frauds. — 
Brown  v.  Bayer  (Minn.)  736. 

Where  the  vendor  of  land,  by  fraudulent  rep- 
resentations as  to  its  value,  was  induced  to  sell 
260  acres  for  ?7,500,  a  verdict  for  $6,800  in  an 
action  for  the  fraud,  where  the  land  was  in  fact 
worth  about  f45  per  acre,  was  not  excessive. — 
Mountain  v.  Day  (Minn.)  883. 

In  an  action  for  fraudulent  representations  by 
prospective  purchaser  of  land  as  to  its  value, 
the  measure  of  damage  is  the  difference  between 
the  actual  value  and  the  purchase  price.— Moun- 
tain V.  Day  (Minn.)  883. 

While  by  Comp.  St.  1901,  c.  32,  |  20,  fraud- 
ulent intent  is  declared  to  be  a  question  of  fact, 
and  not  of  law,  if  from  the  uncontradicted  evi- 
dence reasonable  men  must  reach  but  one  con- 
clusion, it  is  proper  to  direct  a  verdict — Wilcox 
T.  Perkins  County  (Neb.)  236. 

Vendees  of  hardware  sold  to  them  by  execu- 
tors having  obtained  title  are  liable  in  an  ac- 
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tioD  for  damages  by  reason  of  fraud  used  in 
obtaining   tlie   goods.— Edney   t.    Baum    (Neb.) 

A  finding,  in  an  action  for  deceit,  that  plain- 
tiff, as  an  ordinarily  m^dent  man,  did  not  have 
tlie  riglit  to  rel:r  on  the  representation  as  true, 
held  to  have  evidence  to  support  it.— Kaiser  t. 
Nummerdor  (Wis.)  932. 

An  instruction,  in  an  action  for  deceit,  that 
plaintiif  ivas  required  to  exercise  "ordinary 
cnre  aiid  prudence,"  instead  of  "ordinary  at- 
tention." held  harmless.- Kaiser  t.  Nummer- 
dor (Wis.)  932. 

FRAUDS,  STATUTE  OF. 

Creation  of  trusts,  see  "Trusts,"  {  1. 

i    1.    Promlsea  to  answer  for  debt,  de« 
fault,  or  misoarrlage  of  anotlier. 

An  oral  contract  held  not  invalid,  as  one  to 
answer  for  the  debt,  defaulter  miscarriage  of 
another.— Fosba  v.  Prosser  (Wis.)  924. 

{   2.    Bepreaentatloiu. 

Director  of  bank,  acting  for  another,  held  not 
liable  for  oral  representations  as  to  note  dis- 
counted, under  Comp.  Laws  1897,  g  9518.— St. 
Johns  Nat  Bank  v.  Steel  (Mich.)  704. 

i  3.    Real  property   amci  estates  and  In- 
terests tbereim. 

An  agreement  for  the  purchase  of  standing 
timber  is  a  contract  for  an  interest  in  lands, 
and  must  be  in  writing.— Kileen  T.  Kennedy 
(Minn.)  126. 

A  parol  leasing,  to  take  effect  on  the  day  fol- 
lowing and  to  continue  for  one  year  from  such 
day,  was  void  under  the  statute  of  frauds. — 
Brosius  V.  Evans  (Minn.)  373. 

A  relinquishment  by  a  son  of  interest  in  lands 
of  Ills  father,  to  be  effectual,  must  be  in  writ- 
ing, signed  by  the  son.— Riddell  v.  Riddell  (Neb.) 
609. 

The  equitable  right  of  a  vendor  of  real  es- 
tate to  a  vendor's  lien  is  merely  a  right  to  ask 
equity  to  enable  him  to  acquire  an  interest  in 
land.— Halvorsen  v.  Halvorsen  (Wis.)  494. 

Oral  agreement  in  consideration  of  services  to 
be  performed  in  devisor's  family  held  to  devise 
rral  property,  and  hence  void  under  Rev.  St. 
1898,  §  2304.— In  re  Sheldon's  Estate  (Wis.) 
524 ;    Loper  v.  Sheldon's  Estate,  Id. 

(  4.    Sales  of  goods. 

A  contract  to  attach  a  stoking  appliance  to 
defendant's  boilers  held  not  a  contract  for  the 
sale  of  goods  within  the  statute  of  frauds. — 
Underfeed  Stoker  Oo.  t.  Detroit  Salt  Ck>. 
(Mich.)  959. 

A  contract  for  the  purchase  of  matting,  to  be 
manufactured  and  delivered  to  the  buyer,  held 
a  contract  for  work,  not  within  the  statute  of 
frauds.— Gross  v.  Heckert  (Wis.)  952. 

{   5.    Be4vlsltes  and  snffioienoy  of  writ- 
InK. 

A  deed  l>efore  delivery  is  not  available  as  a 
memorandum  of  a  contract  of  sale  on  which  to 
base  an  action  for  speciKc  performance.  — 
Schneider  v.  Vogler  (Neb.)  1018. 

{   6.    Operation  and  eCeet  of  statute. 

Receipt  and  retention  of  lands  by  a  son  from 
his  father,  in  consideration  of  a  relinquish- 
ment of  any  interest  in  the  lands  of  the  father, 
not  in  writing  and  signed  by  the  son,  is  not  such 
a  part  performance  as  to  take  agreement  out  of 
the  statute  of  frauds.— Riddell  v.  Riddell  (Neb.) 
609. 

A  parol  agreement  for  the  lease  of  real  estate 
for  a  longer  period  than  a  year  held  not  an  ex- 
ecuted contract,  when  no  possession  was  taken 
under  such  agreement,  and  the  rental  for  one 
year  was  assumed  to  be  paid  by  indorsing  the 


amount  on  a  past-due  note.— Merchants'  State 
Bank  V.  Ruettell  (N.  D.)  853. 

Where  personal  property  sold  wss  delivrtv':. 
and  the  consideration  paid,  the  contract  was 
not  within  the  statute  of  frauds. — Lathrop  v. 
Humble  (Wis.)  905. 

A  sale  of  goods,  though  not  in  writing,  vt^s, 
not  void  nnder  tite  statute  of  frauds,  wbe^tv 
plaintiff  delivered  the  goods  to  defendant.  ai-J 
defendant  accepted  and  appropriated  the  muu* 
to  its  own  use. — Badger  'Telephone  Co.  ▼.  Wolf 
River  Telephone  Go.  (Wis.)  907. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  S  1. 

By  mortgagor  of  diattels,  see  "Chattel  Mortgs- 

ges,"  i  6. 
Joinder  of  action  to  set  aside,  with  other  action, 

see  "Action,"  {  1. 

I  1.     Transfers  and  transaoiloaa  in'walid. 

Proceeds  of  mortgages  to  a  wife  in  tlie  bns- 
band'a  hands  hela  subject  to  an  exerotioo 
against  her.— Adams  v.  Bruske  (Midi.)  766. 

Conveyance  of  land  to  the  grantor's  daoght-';. 
after  execution  against  the  grantor,  held  trau-i- 
ulent  and  voidable.— Adams  v.  Bmske  (Mich.l 
766. 

Facts  found  held  to  negative  any  fraadaleot 
collusion  on  part  of  chattel  mortgagee  and  mort- 
gagor.—Dombrook  V.  M.  Rumely  Co.  (Wi*.j 
493. 

I  2.     Remedies  of  ereditora  and  pnrekas* 


A  mere  general  creditor  has  no  equity  whi'-h 
can  be  asserted  against  a  purchaser  by  a  on--- 
claim  deed  from  the  debtor.— Kiay  t.  McKeJiir 
aowa)  1091. 

In  suit  to  set  aside  conveyance  as  fraDdnlpnt 
defendants  held  not  to  have  burden  of  provide 
good  faith  and  payment  of  consideration. — Kky 
V.  McKellar  (Iowa)  1091. 

Complaint  in  creditors'  suit  held  not  to  show 
that  the  judgment  on  which  it  was  based  wai 
void. — ^Archer  v.  Laidlaw  (Mich.)  158. 

In  replevin  by  a  married  woman  for  property 
alleged  to  have  been  transferred  to  her  by  her 
husband  and  his  father,  evidence  held  snfflrient 
to  support  a  jury  finding  that  the  tran^frr 
was  fraudulent  as  against  creditors. — Kastl  v. 
Arthur  (Mich.)  711. 

Where,  in  an  action  to  set  aside  a  conveyance, 
the  court,  in  granting  the  motion  to  d&mi»i^ 
stated  that  it  would  make  findings  that  the 
evidence  was  insufficient  to  show  a  cause  of  ac- 
tion, there  should  have  been  a  formal  state- 
ment by  both  parties,  with  findings  of  law  and 
fact,  to  authorize  the  Supreme  Court  to  order 
judgment  for  plaintiff. — Heim  v.  Heim  (Minn-j 
379. 

In  an  action  to  set  aside  a  conveyance  at 
fraudulent,  held  error  to  dismiss  the  complaint 
on  defendant's  motion. — Heim  v.  Heim  (Minn.) 
379. 

An  action  to  set  aside  deeds  of  real  property 
situated  in  more  than  one  county  may  be 
brought  in  either  county,  under  Gen.  St.  18!M, 
i  51^.— Hunt  V.  Dean  (Minn.)  574. 

In  an  action  to  set  aside  certain  deeds  as 
fraudnlent  as  to  creditors,  the  person  through 
whom  the  alleged  fraudulent  transaction  was 
made  held  not  a  necessary  party  defendant.— 
Hunt  V.  Dean  (Minn.)  574. 

Where  a  conveyance  is  presumptively  fraud- 
ulent, the  burden  is  on  those  claiming  under 
it  to  show  the  bona  fides  of  the  transaction.— 
Lnsk  V.  Riggs  (Neb.)  1033. 

FRAUDULENT  REPRESENTATIONS. 

See  "Fraud,"  i  1. 
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tubject  and  atie  oi  law  relating  to,  see    stat- 
utes," {  S. 

The  eTidonco,  showing  that  defendant  was 
ne  of  a  party  shooting  game  in  the  closed  sea- 
uii,  held  sufficient  to  base  a  conviction  of  such 
lef  endant  on  the  charge  of  having  in  his  dos- 
session  game  protected  by  the  statute.— Mc- 
ilahon  T.  State  CNeb.)  1036. 


It  is  not  error  to  impose  a  fine  of  $6  against 
itLcb.  of  Bereral  defendants,  who  compose  a  par- 
:y  in  whose  possession  a  number  of  prairie 
.■bickens  were  toond,  for  each  chicken  so  found. 
— McMabon  t.  State  (Neb.)  1033. 


GARNISHMENT. 

See  "Attachment";   "Execution." 
Ilarmleas   error   in    allowing   intervention, 
-Appeal  and  Error,"  i  19. 


able  by  reason  of  the  fact  that  another  member 
of  the  bar  was  ap(x>intcd  to  assist  the  county 
attorney  before  indictment  found,  and  appeared 
before  the  grand  jury,  and  examined  witness- 
es, though  his  appointment  was  not  aathoriz- 
ed  by  Code,  {  303.— State  v.  Tyler  (Iowa)  983. 

Though  the  law  requires  that  grand  jurors 
be  electora  of  the  county,  a  person  need  not 
have  voted  or  his  name  be  fonnd  on  the  poll 
books  to  be  eligible.— State  v.  Harris  (Iowa) 
1003. 

GRAND  LARCENY. 

See  "Larceny,"  |  1. 

GRANTS. 

see    Of  public  lauds,  see  "Public  Lands." 


f   1.      Persons    And    propevty    anbjeot   to 
garalahment. 

A  receiver  can  be  garnished  by  leave  of  the 
court.— Yeiser  v.  Gathers  (Neb.)  840. 

Balance  between  amount  to  be  paid  to  labor- 
ers and  contract  price,  payable  to  a  contractor 
in  the  future,  held  not  subject  to  garnishment — 
Mundt  v.  Shabow  (Wis.)  897. 

i  X.     PvoeeedliiKS  to  support  or  enforce. 

A  ^arnisheejfailing  to  avail  himself  of  Comp. 
Laws,  §  IQiW^,  held  chargeable  with  interest. 
— Stephens  v.  Pennsylvania  Casualty  Co. 
(Mich.)   686. 

Bank,  having  security  for  loan,  was  not  re- 
quired to  release  same  at  instance  of  creditor' 
of  its  debtor,  and  could  not  be  garnished  until 
its  claim  was  paid. — Gregg  v.  First  Nat.  Bank 
(Mich.)  718. 

Plaintiff's  notice  of  issue,  served  in  response 
to  the  garnishee's  original  answer,  held  deemed 
the  notice  of  issue  in  response  to  the  subsdtated 
answer.— Ellison  v.  Straw  (Wis.)  168. 

The  findings  of  the  trial  court  held  to  render 
it  unnecessary  to  decide  whether  the  exercise 
by  an  assured  of  his  election  that  the  accumu- 
lations provided  for  in  his  policy  should  be  paid 
in  cash  was  a  condition  precedent  to  a  garnish- 
mput  against  the  insurer.— Ellison  T.  Straw 
(Wis.)  m 

GIFTS. 

Charitable  gifts,  see  "Charities." 

{   1.    Inter  tItos. 

Evidence  held  to  sustain  finding  that  a  gift 
from  a  parent  to  a  child  was  obtained  by  un- 
due influence.— Prescott  v.  Johnson  (Minn.)  891. 

In  order  to  set  a  gift  from  a  parent  to  a  child 
aside  for  undue  influence,  it  must  be  shown 
clearly  that  it  was  not  the  voluntarv  act  of  the 
parent— Prescott  v.  Johnson  (Minn.)  891. 

Undue  influence,  which  will  invalidate  a  gift, 
must  be  something  which  destroys  the  free  agen- 
cy of  the  donor,  and  substitutes  the  will  of  an- 
other.—Prescott  V.  Johnson  (Minn.)  891. 

That  a  note  is  fonnd  in  the  possession  of  the 
payee  at  his  death  is  evidence  that  he  had  not 
fciven  it  to  the  maker.— Oelke  v.  Theis  (Neb.) 

rm. 

GOOD  FAITH. 

Of  purchaser,    see    "Bills    and    Notes,"    |   6; 
"Sales,"  S  5;   "Vendor  and  Purchaser,"  i  4. 


GUARANTY. 


I  See  "Indemnity";    "Principal  and  Surety." 
I  Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  I  1. 

I  1.     Beanlsltes  and  validity. 

Where  the  delivery  of  a  note  by  an  accommo- 
dation indorser  is  accompanied  with  authority 
to  the  payee  to  make  advances  thereon  to  the 
maker,  it  is  not  necessary,  to  bind  the  indorser, 
that  he  be  notified  that  his  guaranty  is  accepted 
as  to  each  advancement. — Bankers'  Iowa  State 
Bank  v.  Mason  Hand  Lathe  Oo.  (Iowa)  70. 

GUARDIAN  AND  WARD. 

iship   of 
Persons,"  }  1. 

GUILTY,  PLEA  OF. 

See  "Criminal  Law,"  {  6. 

HABEAS  CORPUS. 

f   1.    ITatvre  and  (rounds  of  remedy. 

In  order  to  render  a  judgment  immune  from 
attack  on  habeas  corpus,  the  court  must  have 
had,  not  only  jurisdiction  of  the  subject-ma  ttei- 
and  of  the  person,  but  also  to  render  the  par- 
ticular jud^ent  in  question. — State  v.  Baever- 
stad  (N.  D.)  648. 

I  2.     Jnrlsdiotion,  proeeedlngs,   and  re> 
lief. 

Under  Rev.  Codes  1895.  K  7960,  7964,  7966, 
on  habeas  corpus  the  reviewing  court  will  in- 
quire into  the  evidence,  so  far  as  to  see  that 
the  committing  magistrate  found  on  examina- 
tion sufficient  evidence  to  hold  relator. — State 
V.  Baeverstad  (N.  D.)  548. 

On  habeas  corpus,  mere  irregularities  whicli 
do  not  render  the  proceeding  a  nullity  cannot 
be  considered. — State  v.  Baeverstad  (N.  D.)  548. 

Where  one  is  committed  on  a  criminal  charge, 
the  court  will  examine  the  evidence  taken  on 
preliminary  examination  Only  far  enough  to  see 
that  there  was  competent  evidence  to  show  that 
an  offense  was  committed,  and  that  there  was 
cause  to  believe  that  the  accused  committed  it. 
—State  V.  Baeverstad  (N.  D.)  548. 

In  habeas  corpus  by  one  committed  on  a 
charge  of  manslaughter,  evidence  held  sufficient 
to  authorize  commitment  of  relator  by  exam- 
ining magistrate.— State  v.  Baeverstad  (N.  D.) 
548. 
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law. — juongBQui  v.  oiaie  jy¥jB.j  »uu. 

Under  Rev.  St  1898,  {  3043,  a  writ  of  error 
from  the  Supreme  Court  was  maintainable  to 
review  an  order  of  tlie  circuit  court  on  certiorari 
to  review  a  court  commiasioner's  order  disctiar- 
ging  a  prisoner  in  liabeas  corpus  proceedings. — 
Longstaff  v.  State  (Wis.)  900. 

Under  Rev.  St  1898,  S  2815,  a  review  of  the 
merits  of  a  court  commissioner  s  order  discharg- 
ing a  prisoner  on  habeas  corpus  should  be  by 
motion.— Longstatf  y.  State  (Wis.)  900. 

On  certiorari  to  review  a  court  commissioner's 
order  discharging  a  prisoner  on  habeas  corpus, 
the  only  issue  reviewable  was  the  commission- 
er's jurisdiction.— Longstaff  v.  State  (Wis.)  900. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  1 19. 
In  criminal  prosecatious,  see  "Criminal  Law," 
§18. 

HAWKERS  AND  PEDDLERS. 

Imposition  of  license  tax  on,  as  interference 
with   interestate  commerce,  see  "Commerce," 

I  1. 

Validity  of  law  relating  to,  as  grant  of  special 
privileges  or  immunities,  see  "Constitutional 
Law,"  8  6. 

HEALTH. 

See  "Food." 

Liability    of   city    for    property    destroyed    by 

health  officers,  see  "Municipal  Corporations," 

S9. 

I   1.    Boards  of  health  and  sanitary  of- 
floers. 

Code,  $S  2570,  2571,  construed  to  authorize 
the  charging  of  expenses  for  the  care  of  small- 
pox patients  to  the  county,  when  the  patient  or 
those  liable  for  his  support  are  unable  to  pay  for 
the  same. — Walker  v.  Boone  County  (Iowa) 
1077. 

Under  Code,  {  2570,  a  physician  employed  by 
a  city  lx)ard  of  health  to  take  charge  of  a  small- 
pox hospital  held  not  entitied  to  recover  for  his 
services  against  the  county,  in  the  absence  of 
proof  that  the  patients  were  unable  to  pay 
therefor.— Walker  v.  Boone  County  (Iowa)  1077. 

Under  Comp.  Laws,  §  4424,  held,  that  allow- 
ance by  the  township  board  of  health  of  ex- 
penses incurred  for  a  sick  person  was  conclu- 
sive against  the  county. — Cedar  Creek  Tp.  v. 
Board  of  Sup'rs  of  Wexford  County  (Mich.) 
409. 

An  allowance  by  a  township  board  of  health 
to  a  physician  for  services  to  a  patient  for 
which  the  county  is  liable  held  not  invalid  be- 
cause be  was  a  member  of  the  board  and  par- 
ticipated in  the  allowance. — Cedar  Creek  Tp. 
V.  Board  of  Sup'rs  of  Wexford  County  (Mich.) 
409. 

The  proviso  of  Comp.  Laws,  {  4424,  that  the 
township  board  of  health  shall  keep  and  ren- 
der an  Itemized  and  separate  statement  of  ex- 
penses incurred  in  caring  for  each  patient,  held 
satisfied  by  its  being  able  to  render  the  item- 
ized and  separate  statement. — Cedar  Creek  Tp. 
V.  Board  of  Sup'rs  of  Wexford  County  (Mich.) 
409. 

Under  Laws  1901,  p.  878,  c.  288,  relating  to 
the  expenses  of  towns  and  villages  in  controlling 
contagious  diseases,  bills  for  expenses  paid  and 
adjusted  before  its  enactment  are  not  within  its 
purview,  and  its  scope  is  limited  to  expenses 
theretofore  incurred,   but  not  in  fact  paid,  in 


by  enforcement  of  a  provision  of  an  ordinaita 
to  prevent  the  spread  of  smallpox. — YiUagt  <i 
Verdon  v.  Bowman  (Neb.)  229. 

City  officers,  enforcing  an  ordinance  to  pre- 
vent the  spread  of  contagions  diseases,  are  lia- 
ble for  damages  caused,  if  the  ordinance  is  void 
—Village  of  Verdon  v.  Bowman  (Neb.)  229. 

The  appearance  of  malignant  and  contagioc! 
disease  in  cattie  is  such  a  menace  to  the  pnbEc 
health  as  to  bring  it  within  the  class  of  oae) 
which  can  only  oe  effectually  dealt  with  by 
destruction,  under  the  police  power  of  the  state, 
of  the  animals  affected. — Lowe  v.  Conroy  (Wis.) 
942. 

Rev.  St  1898.  g{  1411.  1412,  1414,  relative  to 
boards  of  health  and  health  offlcers,  AeM  to 
empower  such  authorities  to  abate  and  remove 
nuisances  or  causes  of  sickness  without  mj 
hearing,  even  though  destructive  of  printt 
property.— Lowe  ▼.  Conroy  (Wis.)  W2. 

Determination  of  health  officer  that  an^  of 
sickness  dangerous  to  health  exists  affords  no 
protection  for  destruction  of  property,  whidi 
was  in  fact  no  cause  of  danger,  and  does  not 
preclude  recovery  by  owner. — Lowe  t.  Conroj 
(Wis.)  942. 

Health  officer  held  personally  responsible  for 
destruction  of  cattle  not  in  fact  diseased.- Lowe 
V.  Conroy  (Wis.)  942. 

In  an  action  against  health  officer  for  destruc- 
tion of  cattie,  evidence  held  sufficient  to  jastifr 
an  answer  to  special  verdict  to  the  effect  that 
defendant  caused  destrnction  thereof. — ^Lowe  v. 
Conroy  (Wis.)  942. 

HEARING. 

In  probate  proceedings,  see  "Wills,"  |  8. 

HEARSAY  EVIDENCE. 

In  criminal  prosecutions,  see  "Crimiiial  Law," 
«6. 

HEIRS. 

See  "Descent  and  Dlstribntion." 

HIGHWAYS. 

See  "Bridges";  "Municipal  Corporations,''  {i 
8,  9;   "Navigable  Waters."  |  1. 

Accidents  at  railroad  crossings,  see  "Railroads," 
§4. 

Merger  and  bar  of  causes  of  action  for  obstruc- 
tion of  highway,  see  "Judgment"  K  6,  7. 

Railroad  crossings,  see  "Railroads,"  {  2. 


I  1- 


sddla- 


EstabUshmemt,  alteratloa, 
oontlnnaiioe. 

Where,  in  proceedings  to  establish  a  county 
road,  the  county  board  merely  ascertains  the 
amount  of  the  damages,  but  declines  to  deter- 
mine whether  the  claimant  Is  the  owner  of  the 
land,  its  order  is  not  appealable.— Jones  t. 
Daul  (Neb.)  1029. 

A  highway  by  prescription  may  be  established 
over  government  land  within  the  grant  by  Art 
Cong.  July  26,  1866,  c.  263,  14  Stat.  253,  of 
the  right  to  construct  highways  over  public 
Iand8.--Great  Northern  By.  Co.  v.  Town  of  Vi- 
borg  (S.  D.)  6. 

Under  Rev.  St  1898,  I  1294.  an  unrecorded 
road  which  has  been  used  and  worked  as  a 
pubhc  highway  10  consecutive  years,  AeU  to  be- 
come thereby  a  public  highway. — ^Rhodes  v.  Bal- 
verson  (Wis.)  514. 
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Evidence  considered,  and  held  to  sustain  'find- 
inf;  that  a  road  had  been  used  and  worked  as  a 
public  highway  for  10  years. — Rhodes  v.  Hal- 
verson  (Wis.)  514. 

Failure  to  make  and  file  award  of  damages  in 
proceedings  for  discoutinuance  of  a  highway, 
as  required  by  Kev.  St.  1808,  g§  1269,  1270, 
iield  to  T-itiate  proceedings. — Scnroeder  v.  KUpp 
(Wis.)  900. 

All  owners  abutting  on  highway  connecting 
•other  highways  *rf<t  entitled,  under  Rev.  St. 
1898,  §  1267,  to  notice  of  hearing  of  application 
for  discontinuance  of  a  portion  thereof,  failure 
to  give  -which  vitiated jproceedings  under  section 
12&.— Schroeder  v.  KUpp  (Wis.)  909. 

Under  Rev.  St.  1898,  f  1298,  order  discontin- 
uing highway  *«W  not  to  raise  conclusive  pre- 
sumption that  notices  required  bysection  1267 
were  given.— Schroeder  v.  Klipp  (Wis.)  909. 

f   2.      HiKbway  dlstriots  and  offioem. 

Stipnlatiou  in  trespass  that  locus  in  quo  was 
a  highway  held  to  prevent  proof  that  defendant 
■went  outside  of  highway.— Schroeder  v.  Klipp 
(Wis.)  909. 

i    8.     Gosstraetlom,     Improreineiit,     and 
repair. 

Where  a  defective  resolution  is  adopted  _  by 
county  commissioners  preparatory  to  establish- 
ing a  road,  the  appropriation  of  the  land  does 
not  take  place  until  the  road  is  actually  open 
for  public  use.— Hogsett  v.  Harlan  County 
<Neb.)  316. 

The  right  to  recover  damages  for  land  taken 
for  a  highway  accrues  to  the  person  who  owns 
the  land  when  the  road  is  actually  opened. — 
Hogsett  V.  Harlan  County  (Neb.)  316. 

That  an  owner  of  land  when  a  resolution  was 
passed  to  locate  a  road  over  it,  a^ed  to  present 
a  claim  for  damages,  which  rec^^nest  was  re- 
fused, and  an  appeal  dismissed,  is  no  defense 
to  an  action  to  recover  his  damage^  when  the 
road  was  actually  opened.— Hogsett  v.  Harlan 
County  (Neb.)  316. 

-§   4.     Hegnlatlon  and  n>«  for  traTeL 

One  who  is  obstructing  a  highway  bv  a  fence 
cannot  maintain  suit  to  enjoin  another  from 
maintaining  such  a  fence. — Brutsche  y.  Bowers 
<Iowa)  1076. 

In  an  action  to  enjoin  the  maintenance  of  a 
fence  in  a  highway,  held,  that  under  the  plead- 
ings there  was  an  issue  as  to  the  location  of 
the  fence.— Brutsche  v.  Bowers  (Iowa)  1076. 

In  an  action  for  injiuies  by  being  run  over 
from  behind  by  defendant's  wagon,  held,  that 
the  question  of  the  driver's  negligence  was  for 
the  jury.— Graham  v.  Gveniug  Press  CX>.  (Mich.) 
697. 

In  an  action  for  injnries  sustained  by  being 
run  over  by  defendant's  wagon,  held,  that  the 
qaestion  of  plaintiff's  contributory  negligence 
was  for  the  jury.— Graham  v.  Bvenmg  Press  Co. 
(Mich.)  697. 

In  an  action  for  injuries  on  a  highway,  defini- 
tion of  "highway"  taken  from  Comp.  St  1901, 
■c.  78,  J  117,  not  referring  to  a  culvert  as  a  part 
of  a  highway,  held  erroneously  given. — Nielson 
V.  Cedar  County  (Neb.)  826. 

Whether  defendant  was  guilty  of  negligence 
in  driving  team  causing  collision,  or  plaintiff  of 
contributory  negligence,  •held  questions  for  the 
jury.— Morgan  v.  Pleshek  (Wis.)  916. 

The  duty  of  a  municipality  to  keep  its  high- 
ways in  a  reasonably  safe  condition  does  not  in- 
clude providing  against  extraordinary  events. — 
Schrunk  v.  Town  of  St.  Joseph  (Wis.)  046. 

It  is  not  consistent  with  ordinary  care  for  one 
with  knowledge  of  the  facts  to  attempt  to 
drive  a  horse  and  carriage  over  a  section  of 
the  highway  many  rods  in  length  on  a  narrow 


dirt  fill  six  feet  high  covered  by  water  to  a 
depth  of  three  feet. — Schrunk  v.  Town  of  St. 
Joseph  (Wis.)  946. 

Where,  in  an  action  for  damages  caused  by 
an  insufficient  highway,  the  evidence  showed 
conclusively  that  the  condition  was  produced 
by  an  extraordinary  event,  a  verdict  of  no 
cause  of  action  should  be  directed. — Schmnk  v. 
Town  of  St.  Joseph  (Wis.)  946. 

In  an  action  for  damages  caused  by  insuffi- 
ciency of  a  highway,  an  issue  raised  as  to  such 
insufficiency  being  the  result  of  the  extraordi- 
nary accumulation  of  water  should  be  submit- 
ted on  a  special  verdict. — Schrunk  v.  Town  of 
St.  Joseph  (Wis.)  048. 

In  an  action  for  damages  caused  by  an  insuf- 
ficient hjjthway,  where  contributory  negligence 
of  plaintiff,  and  of  another  imputable  to  him, 
are  in  issue,  the  controversy  as  to  each  should 
form  the  subject  of  an  independent  question,  on 
the  case  being  submitted  for  a  special  verdict. 
—Schrunk  v.  Town  of  SL  Joseph  (Wis.)  04& 


HOGS. 


See  "Animals." 


HOLDING  OVER. 

By  tenant,  see  "Landlord  and  Tenant,"  |  6. 

HOMESTEAD. 

I  1.    ^ansfer  or  Inoaiabraaoe. 

A  grantee  of  land  under  a  void  deed  Md  en- 
tltlecTto  follow  the  consideration  into  the  hands 
of  a  stakeholder,  and  raise  a  constructive  trust 
of  the  fund.— H.  Stern,  Jr.,  &  Bros.  Co.  T. 
Wing  (Mich.)  701. 

A  grantee  in  a  void  deed  held  entitled  to  re- 
cover money  paid  for  the  conveyance,  in  an  ac- 
tion for  money  had  and  received. — H.  Stem,  Jr., 
&  Bros.  Co.  V.  Wing  (Mich.)  791. 

Under  Comp.  Laws,  {  10,363,  a  conveyance 
of  a  homestead  by  deed  in  which  the  grantor's 
wife  did  not_join  held  void. — H.  Stern,  Jr.,  & 
Bros.  Co.  V.  Wing  (Mich.)  791. 

A  mortgage  on  a  homestead,  executed  by  one 
acting  under  power  of  attorney  signed  only 
by  the  husband,  is  void.— Norbury  v.  Harper 
(Neb.)  438. 

I  2.     Bights  of  sarrlvimg  hashand,  wife, 
ealldren,  or  heirs. 

Under  Rev.  St.  1898,  «S  2271-  8862,  where 
a  testator  directs  that  after  his  debts  are  paid 
a  certain  sum  shall  go  to  his  son,  the  devisee 
is  entitled  to  such  legacy  out  of  the  surplus 
remaining  after  foreclosure  of  a  mortgage  on 
the  homestead  as  acninst  n  general  creditor. — 
Kuener  v.  Prohl  (Wis.)  201. 

Where  a  testator  directs  the  residue  of  bis 
estate  to  be  divided  between  his  two  sons  after 
the  payment  of  a  legacy  to  one  of  them,  a  sur- 
plus on  the  foreclosure  of  a  mortgage  on  the 
homestead  held  to  be  divided,  after  payment  of 
the  legacy,   between  the  legatee  and   a  mort- 

agee  of  the  other  son.— Kuener  t.  Prohl  (Wis.) 


HOMICIDE. 

Arguments  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  ;  8. 

CroNs-examination  of  witnesses,  see  "Witness- 
ex."  S  2. 

Harmless  error  in  admission  or  exclusion  of  evi- 
dence, see  "Criminal  Law,"  $  18. 

Harmles.s  error  in  arguments  and  ronduct  of 
attorney,  see  "Criminal  I^aw,"  §  18. 

Instructions,  see  "Criminal  Law,"  {  12. 

New  trial,  see  "Criminal  Law,"  (  14. 
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Plea  of  guilty,  see  "Criminal  Law,"  i  5. 
Requests  for  instructious,  see  "Criminal  Law," 

f  13. 
Res  gestae,  see  "Criminal  Law,"  {  6. 

i   1.    Murder. 

Where  defendant  killed  deceased  in  an  effort 
to  shoot  another  person,  the  guilt  of  defendant 
might  be  determined  on  the  same  considera- 
tions that  would  have  governed  had  he  shot 
such  other  person. — State  t.  Williams  (Iowa) 
992. 

Drunlienneas  should  be  considered  not  only  in 
its  bearing  upon  the  question  of  malice  and  in- 
tent, but,  when  murder  in  the  first  degree  is 
charged,  upon  the  question  of  willfulness,  pre- 
meditation, and  deliberation.  —  State  t.  Wil- 
liams (Iowa)  992. 

An  ordinary  pen  knife,  when  from  the  manner 
of  its  use  it  is  likely  to  produce  death,  is  a 
deadly  weapon.— State  v.  Roan  (Iowa)  997. 

Proof  that  a  person  took  the  life  of  another 
by  an  act  naturally  calculated  to  effect  that  re- 
sult prima  facie  establishes  guilt.— Cupps  v. 
State  (Wis.)  210. 

Where  a  person  inflicts  on  another  a  fatal 
wound,  intending  to  cause  his  death,  there  being 
uo  circumstances  rendering  the  homicide  justifi- 
able or  excusable,  he  is  guilty  of  murder  in  the 
first  degree.— Cupps  t.  Stqte  (Wis.)  210. 

Where  a  person  takes  the  life  of  another  by 
an  act  naturally  calculated  to  produce  that  re- 
sult, in  the  absence  of  explanatory  circumstan- 
ces or  a  reasonable  doubt,  ne  is  guilty  of  murder 
in  the  first  degree.— Cupps  v.  State  (Wis.)  210. 

I  2.    Ezoiuwble  o*  JnstlflaUe  Iiomiolde. 

Defendant,  firing  the  fatal  shot  in  self-de- 
fense, is  not  guilty  of  manslaughter  because, 
under  the  heat  of  blood  and  passion  caused  by 
the  assault,  he  continued  to  shoot  and  fire  in- 
effectively.—State  V.  Linhoff  (Iowa)  77. 

A  person,  when  attacked  by  another,  may  re- 
treat from  his  adversary  until  he  finds  him- 
self out  of  danger,  and  not  merely  until  be 
finds  himself  out  of  apparent  danger.— State  v. 
Linhoff  (Iowa)  77. 

In  a  prosecution  for  murder,  evidence  held  to 
warrant  an  instruction  that  deceased  had  a 
right,  if  requested  by  the  owner  of  the  house 
where  the  difflculty  occurred,  to  put  defendant 
out.— State  T.  Roan  (Iowa)  997. 

One  may  call  to  his  aid  bystanders  to  eject  an- 
other from  his  house. — State  t.  Roan  (Iowa)  997. 

i   3.     Indiotment  and  Information. 

An  indictment  construed,  and  held  not  to 
charge  murder  in  the  first  degree.— State  y.  Lin- 
hoff (Iowa)  77. 

Proof  that  defendant  was  standing  with  a 
club,  prepared  to  strike  deceased,  held  to  sus- 
tain a  charge  in  the  indictment  of  lying  in  w^it. 
—State  T.  Tyler  (Iowa)  983. 

Proof  that  accused's  intent  in  assaulting  de- 
ceased was  to  rob  did  not  create  a  variance 
from  an  indictment  alleging  an  intent  to  kill. — 
State  V.  Tj'Ier  (Iowa)  983. 

{   4.     Erldenoe. 

Evidence  held  to  support  conviction  of  murder 
in  second  degree. — State  ▼.  Roan  (Iowa)  997. 

In  a  prosecution  for  homicide,  evidence  re- 
viewed, and  held  to  sustain  a  conviction  of  mur- 
der in  the  first  degree.— State  v.  Lucas  (Iowa) 
1003;   State  v.  Nelson  (Minn.)  652. 

In  a  prosecution  for  assault,  the  belief  of  a 
witness  that  the  crowd  which  followed  defend- 
ant meant  to  create  trouble  was  inadmissible. — 
State  V.  Evans  (Iowa)  10«.i^ 

In  a  prosecution  for  assault,  the  exclusion  of  a 
question  intended  to  eli<.it  whether  a  member  of 
a  party  seeking  defendant  to  injure  him  prior 


to  the  shooting  was  armed  held  error. — ^State  v. 
Evans  (Iowa)  1008. 

Where  a  person  takes  tlie  life  of  another  ^y 
an  act  naturally  calculated  to  produce  that  rv~ 
suit,  the  burden  is  on  accused  to  rebut  tl.> 
prima  facie  case  against  him. — Cupps  t.  Stau 
(Wis.)  210. 

S  6.     Trial. 

In  a  prosecution  for  murder  in  the  first  d«- 
gree,  evidence  reviewed,  and  held  sufficient  • 
require  the  submission  of  defendant's  guilt  : ' 
the  jury.— State  v.  Tyler  (Iowa)  983. 

In  a  prosecution  for  murder,  an  in8tnic(i.>o 
on  the  effect  of  intoxication  held  erroneous.— 
State  T.  Williams  (Iowa)  992. 

In  a  prosecution  for  murder,  the  refusal  to 
instruct  that  jury  might  consider  Intoxirat<!4 
condition  of  defendant,  in  determining  wbet'-r 
he  believed  himself  to  be  in  danger  of  bis  life 
or  great  bodily  harm,  held  not  error. — State  v. 
Roan  (Iowa)  997. 

In  a  prosecution  for  assault,  the  court's  as- 
sumption that  defendant  shot  prosecutor  wis 
not  error,  where  such  fact  was  coDclusive.; 
proved.— State  t.  Evans  (Iowa)  lOOS. 

In  a  prosecution  for  homicide,  re«p<M'tiTe  the- 
ories of  the  parties  as  to  how  injuries  to  d»- 
cedent's  skull  and  head  were  caus^  held  prop- 
erly submitted  to  the  jury. — People  T.  Hos-si-r 
(Mich.)  754. 

In  a  criminal  prosecution,  refusal  of  the  engirt 
to  require  the  state  to  produce  an  infirm  wit- 
ness, whose  name  was  not  indorsed  on  tht-  in- 
dictment, held  not  error.- People  v.  Hos>l.-r 
(Mich.)  764. 

It  was  not  error  for  the  court  to  refuse  t* 
compel  the  state  to  call  defendant's  wife  a«  a 
witness  for  the  state,  on  his  waiving  obje<-t:<'Q 
to  his  wife  testifying  against  him. — People  r. 
Hossler  (Mich.)  754. 

In  a  prosecution  for  murder  in  the  first  de- 

free,  if  the  evidence  will  not  warrant  a   vcr- 
ict  of  any  other  degree,  it  is  the  duty  to  ^o 
instruct  the  jury.- Cupps  v.  State  (Wis.)  210. 

S   6.    Appeal  and  error. 

An  exception  to  the  charge,  in  a  prosecntimi 
for  murder,  that  accused  should  be  convicted  of 
the  full  offense  or  acquitted,  does  not  preserve 
for  review  the  question  whether  instructi.>n» 
should  be  given  as  to  other  degrees  of  murder. 
—Cupps  V.  State  (Wis.)  210. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Dower." 

Competency  as  wituesses,  see  "Witnesses,**  I  1, 

Conveyances  between,  validity  as  to  creditors, 
see  "Fraudulent  Conveyances,"  §  1. 

Joinder  in  deed  or  mortgage  Of  homestead,  sea 
"Homestead,"  §  1. 

Rights  of  survivor,  see  "Executors  and  Admin- 
istrators," {  3. 

I   1.    Wife's  separate  estate. 

On  issue  as  to  whether  certain  cattle  belons- 
ed  to  plaintiff  or  her  husband,  a  finding  that 
they  belonged  to  the  husband  held  contrary  :■• 
the  weight  of  the  evidence. — ^Van  Horn  t.  Xei- 
son  (Iowa)  1105. 

Merely  indorsing,  by  the  notary,  on  a  con- 
tract by  a  husband  and  wife  for  the  sale  of  the 
wife's  real  estate,  an  extension  of  time  tor  mak- 
ing the  first  payment,  not  authorized  by  tiie 
wife,  does  not  destroy  the  contract  as  really 
made.— Johnson  t.  Wel)er  (Neb.)  585. 

A  payment,  which  is  to  bind  a  barsaio  and 
to  be  deposited  with  a  contract  in  a  bank  unlil 
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a  conveyance  is  made,  on  payment  in  fall  by  a 
certnin  date,  held  in  time.— Johnson  t.  Weber 
(Neb.)  .=585. 

Under  Bev.  St.  1878,  §§  2067-2069,  relating 
to  estates,  and  sections  2340,  2342,  relating  to 
property  rights  of  married  \vomeD,  a  wife  fteW 
to  have  power  to  grant  a  fee  in  her  undivided 
interest  in  an  estate  n'anted  to  husband  and 
wife.— Wallace  v.  St.  John  (Wis.)  197. 

(    2.      Separation    and    separate    malnte- 


A  -wife,  who  is  living  apart  from  her  husband 
for  legal  cause,  may  mamtain,  independent  of 
an  action  for  divorce,  an  equitable  action  for  her 
Rfparate  support.— Baier  v.  Baier  (Minn.)  671. 

S   3.      £ntlelmg  and  alienating. 

In  nil  action  by  a  husband  against  his  father- 
in-law  for  alienating  the  affections  of  the  wife, 
such  damages  only  are  recoverable  as  are  the 
natural  and  probable  consequences  of  the  act 
complained  of,  or  are  due  to  the  negligence  of 
the  defendant.— Lane  v.  Spence  (Neb.)  299. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witnesses,  see  "Evidence,"  t  11. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMITATION. 

Of  trade-marks  as-  constituting  unfair  competi- 
tion, see  "Trade-Marks  and  Trade-Names," 
§  1. 

IMPEACHMENT. 

Of  verdict  in  criminal  prosecution,  see  "Otim- 

iunl  Law,"  {  8. 
Of  witness,  see  "Witnesses,"  {  8. 

IMPLIED  CONTRACTS. 

See  "Money  i^ent";  "Money  Received";  "Work 
and  I^abor." 

IMPOUNDING. 

See  "Animals." 

IMPRISONMENT. 

See  "Arrest";    "False  Imprisonment* 
Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

I.iens,  see  "Mechanics'  Liens." 
Public  improvements,  see  "Municipal  Corpora- 
tions," i  6. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  |  8. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  |  1;    "Municipal  Corpora- 
tions," i  1. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  |  1. 

On  partitioned  property,  see  "Partition,"  1 1. 


INDEMNITY. 

See  "Guaranty";   "Principal  and  Surety." 
Against     mechanic's     lieu,     see     "Mechanics' 

Liens,"  §  6. 
Indemnity  insurance,  see  "Insurance,"  §  9. 

An  indemnitor  held  not  required  to  pay  the 
amount  of  the  liability  to  a  third  person^  on  the 
latter  furnishing  a  bond.— Stephens  v.  Pennsyl- 
vania Casualty  Co.  (Mich.)  U86. 

INDIANS. 

Powers  of  attorney,  one  to  locate  certain 
Sioux  half-breed  scrip  and  the  other  to  convey 
the  land  thereby  located,  did  not  amount  to  an 
assignment  of  the  scrip  itself.— Buffalo  Land  & 
Exploration  Co.  v.  Strong  (Minn.)  575. 

INDICTMENT  AND   INFORMATION. 

See  "Grand  Jury." 

Harmless  error  in  rulings  as  to,  see  "Criminal 
Law,"  §  18. 

For  particular  offenses. 
See  "Assault  and  Battery,"  $2;   "Burglary,"  § 

1;    "False    Pretenses'^;    '•Homicide/'    f    3; 

"Larceny,"  J  2. 
Violation  of  pure  food  laws,  see  "Food." 

{    1.    Joinder    of    parties,    offenses,    and 
counts,  dnpliolty,  and  einctlon. 

An  indictment  for  rape  in  two  counts  held 
not  objectionable.— State  v.  Trusty  (Iowa)  989. 

A  motion  to  require  the  state  to  elect  on  which 
count  of  an  indictment  for  rape  it  would  pro- 
ceed held  properly  overruled.— State  v.  Trusty 
aowa)  989. 

S   S.     Motion  to   anash   or   dismiss,    and 
demurrer. 

Under  Code,  J  5319,  a  motion  to  quash  an  in- 
dictment   after    plea    cannot   be   entertained. — 

State  V.  Tyler  (Iowa)  983. 

Evidence  held  insufficient  to  support  a  motion 
to  set  aside  an  indictment  on  the  ground  that  n 
grand  juror,  drawn  as  an  elector  in  a  certain 
precinct,  did  not  reside  there. — State  v.  Harris 
(Iowa)  1093. 

I  3.     Amendment. 

Amendment  of  information  as  to  kind  of 
watch  charged  to  have  been  the  subject  of  rob- 
bery held  authorized,  under  Rev.  St.  1898,  §$ 
4703,  4706.— Meehan  v.  State  (Wis.)  173. 

I   4.     Conviotlon   of   offense   included   in 
charge. 

On  a  prosecution  for  an  attempt  to  break  and 
enter  a  building,  defendant  might  be  convicted, 
if  he  was  an  accomplice  in  the  crime,  or  aided 
and  abetted  some  person  in  breaking  and  en- 
tering the  building. — State  v.  Mahoney  (Iowa) 
10S9. 

INDORSEMENT. 

Alteration  of  indorsement,  see   "Alteration  of 

Instruments." 
Of  bill  of  exchange   or  promissory   note,   see 

"Bills  and  Notes,'^  g  5. 

INFANTS. 

See  "Parent  and  Child." 

Cu.^tody  and  support  on  divorce  of  parents,  see 

"Divorce,"  i  4. 
Effect  of  infancy  on  limitation,  see  "Limitation 

of  Actions,"  i  2. 
Liability  of  master  for  injuries  to  infant  em- 

ploy£,  see  "Master  and  Servant,"  S  3. 
Qualification  as  sixers  to  petition  for  sale  of 

liquor,  see  "Intoxicating  Liquors,"  §  1. 
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Where  an  infant  and  her  husband  mortgaged 
their  homestead,  a  subsequent  deed  by  the  hus- 
band's admiuistrator  did  not  disaffirm  the  mort- 
gage.—Shreeves  V.  Caldwell  (Mich.)  764. 

The  giviug  of  a  quitclaim  deed  is  not  a  dis- 
affirmance of  a  mortgage  given  by  the  grantor 
during  infancy.— Shreevea  v.  Caldwell  (Mich.) 
764. 

I   2.    OoBtoaots. 

Under  Rev.  Codes  1889,  H  2701-2704.  a  mi- 
nor over  18  years  of  age  may  contract  with  the 
same  effect  as  an  adult,  except  that  he  may 
disaffirm  his  contract  within  one  year  after 
reaching  majority,  except  as  to  contracts  for 
necessaries. — Luce  t.  Jestrab  (N.  D.)  848. 

Contracts  of  a  minor  over  18  years  of  age  are 

reudered  valid  by  expiration  of  the  period  al- 
lowed for  disaffirmance  after  reaching  majorl^, 
or  by  affirmance  within  such  period.— Luce  v. 
Jestrab  (N.  D.)  848. 

i  3.     Aotlims. 

In  an  action  on  a  note  given  by  a  minor  for 
the  price  of  a  team  of  horses,  where  minority 
was  pleaded,  held,  that  the  oonrt  did  not  err  in 
refusing  to  direct  a  verdict  for  defendant. — 
Luce  V.  Jestrab  (N.  D.)  848. 

INFERIOR  COURTS. 

See  "Courts,"  {  8. 

INFORMATION. 


Criminal  accusation, 
formation." 


"Indictment  and  In- 


INFRINGEMENT. 

Of  trade-mark,  see  "Trade-Marks  and  Trade- 
Names,"  i  1. 

INHERITANCE. 

See  "Descent  and  Distribution.'' 

INITIATIVE  AND  REFERENDUM. 

Laws  relating  to  suspension  of  city  ordinances, 
see  "Munidpal  Corporations,"  S  S. 

INJUNCTION. 

Merger  and  bar  of  causes  of  action,  see  "Judg- 
ment," i  6. 

Reatrainlng  particular  acta  or  proceedings. 

Illegal  expenditure  of  county  funds,  see  "Coun- 
ties," §  4. 

Laying  gas  mains  in  city  streets,  see  "Munici- 
pal Corporatious,"  g  8. 

Obstruction  of  highway,  see  "Highways,"  i  4. 

Payment  of  municipal  bonds,  see  "Municipal 
Corporations,"  S  10. 

Proceedings  in  United  States  courts,  see 
"Courts,"  i  5. 

Special  asscRKments  for  municipal  improve- 
ments, see  "Municipal  Corporations,"  {  6. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," t  4. 

{   1.    Nature  and  Kronnda  In  general. 

In  a  suit  by  a  grantor  to  restrain  the  pur- 
chaser from  paying  any  part  of  the  purchase 
price  to  grantoi^s  agent  and  to  enjoin  the  lat- 
ter from  receiving  it,  held  no  occasion  for  the 
issuance  of  the  order,  in  view  of  the  purchaser's 
new  contract  to  pay  the  purchase  price  to  the 
grantor. — Daugherty  v.  Curtis  (Iowa)  67. 


large  sum  of  money  in  prosecuting  its  bosiiKs. 
held  estopped  to  invade  the  field  occupied  b; 
defendant  and  nse  the  same  ritual,  etc. — Great 
Hive  of  Ladies  of  Maccat>eeB  ot  Micliigu  t. 
Supreme  Hive  of  Ladies  of  Maccabees  of  tbe 
World  (Mich.)  779. 

Where  a  city  has  made  a  material  departm 
from  a  specification  in  a  contract  propqstd  ti> 
be  entered  into  with  the  lowest  bidder,  it  mij 
be  enjoined  at  the  suit  of  a  taxpayer  from  ea- 
tering  into  such  modified  contract. — ^Le  lam- 
nean  v.  Hugo  (Minn.)  116. 

A  boycott  defined.— Gray  v.  Building  Trades 
Council  (Minn.)  663. 

Intimidation,  coercion,  or  threats  of  injury  ur 
essential  elements  of  a  boycott.— Gray  v.  Boild- 
iug  Trades  Council  (Minn.)  663. 

Boycotting  is  an  unlawful  couspiracr,  ind 
may  be  restrained  by  injunction.— Gray  t.  Bail<i- 
ing  Trades  Council  (Minn.)  663. 

Members  of  labor  organizations  may  quit  ti>e 
service  of  their  employer  to  better  their  condi- 
tion, and  by  peaceable  means  persuade  oth»< 
to  join  them,  and  refuse  to  allow  their  memtiers 
to  work  in  places  where  nonunion  labor  is  em- 
ployed.—Gray  V.  Building  Trades  Ctenncil 
(Minn.)  663. 

I   3.    Permanent    lajnnctlon    rbA    otket 
reUef. 

Where  an  injunction  is  denied,  equi^  may 
award  pecuniar?  damages. — Lane  v.  Micliigu 
Traction  Co.  (Mich.)  354. 

i  4.     IdablUtles  on  bonds  or  nndortak- 
InsB. 

An  order  dissolving  an  injunction  restraining 
a  tenant  from  disposing  of  his  crops  hM  not 
an  adjudication  that  the  injunction  was  im- 
provideutly  issued,  so  as  to  sustain  an  actioD 
on  the  injunction  bond. — Gray  t.  Bremer  k 
Strother  (Iowa)  991. 

A  petition  in  an  action  on  an  injunction  bond, 
including  all  the  proceedinf|B  in  the  injunction 
suit,  wluch  showed  the  writ  properly  granted. 
held  demurrable.— Gray  t.  Bremer  &  Strother 
(Iowa)  991. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  |  2. 

INSANE  PERSONS. 

Capacity  to  execute  contract  ot  sale,  see  'MTen- 
dor  and  Purchaser,"  {  1. 

i   1.    Onardiansbip. 

It  is  not  essential  to  the  appointm«it  of  a 
guardian  for  an  adult,  alleged  to  be  incapable 
of  taking  care  of  his  property,  that  the  person 
be  held  to  be  either  insane  or  an  imbecile.— In 
re  Streiff  (Wis.)  189. 

Mental  incompetency  to  have  the  manage- 
ment of  property,  within  the  statute  anthoriti-<e 
the  appointment  ot  a  guardian,  means  meuni 
incapability  in  that  regard.— In  re  Streiff  (Wis.) 
188. 

The  power  to  appoint  a  guardian  for  an  adolt 
depends  upon  the  statute,  and  unless  the  req- 
uisites thereof  are  shown  to  exist  the  court 
cannot  act  favorably  in  the  matter. — In  re 
Streiff  (Wia.)  189. 

In  an  application  for  the  appointment  of  a 
guardian  for  a  very  old  person,  certain  fact!: 
held  evidentiary  matters  bearing  on  the  nlti- 
mate  issue  to  be  solved.— In  re  Streiff  (Wis.) 
189. 
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The  mental  incapacity  to  take  care  of  prop- 
erty, authorizing  ue  appointment  of  a  gnard- 
ian,  should  be  equiTalent  solMtantially  to  im- 
becility as  regards  ability  to  manage  the  prop- 
erty.—In  re  Streiff  (WisJ  18». 

i    2.     AotloBs. 

Proceedings  undei-  Code  1873,  i  3164  et  seq., 
to  vacate  a  decree  for  plaintiff  in  a  suit  by 
sri"antces  In  tax  deeds  against  the  insane  owner, 
held  to  differ  from  proceedings  in  equity  in  the 
nature  of  a  bill  of  review.— Hawley  t.  Qriffin 
(Iowa)  86. 

INSOLVENCY. 

See    "Assignments  for  Benefit  of  Creditors"; 

"Bankruptcy." 
Of  corporation,  tee  "Corporationa,"  {  4. 

INSPECTION. 

By  master  of  tools,  appliances,  and  places  for 
worlc,  see  "Master  and  Serrant,"  f  4. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  U  4-8. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  12;   "Homicide,"  S  6. 

INSURANCE. 

Admission  by  guardian  oi  plaintiff  in  action  on 
iwlicy,  see  "Evidence,"  f  4. 

Best  and  peoondary  evidence  in  action  on  pol- 
icy, see  "Evidence,"  i  3. 

Elzemption  of  dividend  accumulations  from  seiz- 
ure for  payment  of  debts  of  insured,  see  "Ex- 
emptions," $1. 

Rights  of  assignee  of  mortgage  on  insured 
premises  as  to  proceeds,  see  "Mortgages,"  §  4. 

Sights  to  proceeds  as  between  mortgagor  and 
mortgagee  of  insured  premises,  see  "Mort- 
KaRes,"  i  8. 

Taxation  of  insurance  companies,  see  "Taxa- 
tiou,"  §  1. 

Trust  in  life  insurance,  see  "Trusts,"  (  1. 

I    1.     Control  and  reKnlatloB  in  general. 

The  business  of  issuing  ordinary  fire  insur- 
ance policies  on  boats  navigating  the  Great 
I^aices  and  the  high  seas  is  marine  insurance 
business,  within  Laws  1895,  p.  392,  c.  175.— 
Dwinnell  v.  Miuneapolis  Fire  &  Marine  Mut 
Ins.  Co.  (Minn.)  110. 

A  complaint  in  an  action  by  the  receivers  of 
a  mutual  insurance  company  held  to  sufficiently 
show  a  compliance  with  Laws  1895,  c.  175,  5 
47.  and  that  the  insurance  company  was  duly 
organized  to  transact  fire  and  marine  insurance 
upon  a  mutual  plan. — Dwinnell  v.  Minneapolis 
Fire  &  Marine  Mut.  Ins.  Co.  (Minn.)  110. 

A  mutual  insurance  company  may  be  autboi^ 
ized  to  do  a  marine  insurance  business  only  by 
compliance  with  Laws  1895,  pp.  403,  415,  c. 
17o,  §1  27,  47. — Dwinnell  v.  Minneapolis  Fire  & 
Marine  Mut.  Ins.  Co.  (Minn.)  110. 

The  directors  of  an  insolvent  mutual  insur- 
ance company,  who  executed  the  subscription 
agreement  provided  for  in  Laws  1895,  p.  415, 
c.  175,  §  47,  before  entering  on  marine  insur- 
ance business,  Md  estopped  to  deny  their  lia- 
bility to  the  policy  holders  of  such  policies  as 
were  issued  on  representations  that  the  com- 
pany was  doing  business  as  a  stock  insurance 
company  with  a  paid-up  capital  of  SIOO.OOO 
and  a  guaranty  subscription  capital  of  $200,(>00. 
-~I>winnell  v.  Minneapolis  Fire  &  Marine  Mut 
Ins.  Co.  (Minn.)  110. 

i  2.  Insurance  agents  and  brokers. 

Whether  defendant,  in  action  by  agent  for 
balance  due  on  salary,  consented  to  payment  of 
salary  for  whole  period  claimed,  held  question 


for  the  jury.— Lee  v.  Huron  Indemnity  Union 
(Mich.)  700. 

Whether  defendant,  an  insurance  company, 
was  eutitied  to  credit  for  certain  application 
fees,  in  action  by  agent,  under  oral  contract  of 
employment,  to  recover  balance  due  on  salary, 
held  question  for  jury.— Lee  v.  Huron  Indemnity 
Union  (Mich.)  709. 

Where  the  agent  of  an  insurance  company 
acts  for  the  assured,  as  to  such  acts  he  is  to  be 
regarded  as  the  agent  of  the  assured. — Parker 
V.  Knights  Templars'  &  Masons'  Life  Indem- 
nity Co.  (Neb.)  281. 

Where  an  insurance  agent  agrees  with  the 
insured  to  make  the  payment  falling  due  on  the 
policy  for  the  insured  for  a  specified  time,  in 
making  such  payments  the  agent  acts  on  behalf 
of  the  assured. — Parker  v.  Knights  Templars' 
A  Masons'  Life  Indemnity  Co.  (Neb.)  281. 

Where  a  fidelity  bond  to  indemnify  an  em- 
ployer against  dishonesty  of  an  employ^  con- 
tains an  undertaking  of  the  employe  to  the 
obligor,  the  signing  of  the  indemnity  bond  by 
the  obligor  does  not  constitute  the  employ^  the 
agent  of  the  obligor,  with  authority  to  bind  the 
latter  by  a  waiver  of  the  signature  of  the  em- 
ploye.—TInited  States  Fidelity  &  Guaranty  Co. 
V.  bidgley  (Neb.)  836. 

I  3.     The  oontraot  In  generaL 

That  an  indemnity  insurance  company  re- 
tained a  premium  paid  by  the  employ^  does  not 
constitute  a  waiver  of  the  signature  of  the  em- 
ploy^  to  an  undertaking  running  to  the  indem- 
nity company. — United  States  Fidelity  &  Guar- 
anty Co.  V.  Hidgley  (Neb.)  836. 

A  fidelity  bond  for  indemnity  against  the  dis- 
honesty of  an  employs,  which  contains  on  its 
face  an  undertaking  of  the  employs  to  the 
obligor,  held  not  biudiug,  unless  signed  by  em- 
ploye, in  the  absence  of  waiver  by  the  obligor 
of  such  signature. — United  State.s  Fidelity  & 
Guaranty  Co.  v.  Hidgley  (Neb.)  830. 

{   4.    Fremiiuas.  dnes,  and  asaessmenta. 

In  an  action  for  premiums  against  a  party 
who  ordered  insurance  policies  from  an  agent, 
defendant's  claim  for  damages  on  the  ground 
that  tlie  policies  delivered  did  not  satisfy  the 
contract  held  not  available,  if  not  pleaded. — De 
Wolf  V.  Washington  (Wis.)  220. 

Under  Rev.  St.  1898,  {g  1941-1952,  delivery 
of  certain  insurance  i>olicies  held  to  be  a  suffi- 
cient consideration  for  an  agreement  to  pay  for 
them.— De  Wolf  v.  WaAington  (Wis.)  220. 

i  5.  AToidanee  of  poUor  for  mlsrevre- 
sentation,  frand,  or  broaoli  of 
■wmrraatr  or  eondltion. 

Statements  made  by  an  employer  in  support 
of  his  employe's  application  for  an  indemnity 
bond  held  warranties,  a  breach  of  which  will 
avoid  the  bond. —  United  States  Fidelity  & 
Guaranty  Co.  v.  Ridgley  (Neb.)  836. 

(  O.  Forf eltnre  of  polloy  for  breach  of 
promissory  warranty,  ooTcnant^ 
or  condition  snbseqnent. 

Evidence  in  action  on  life  insurance  policy 
held  to  show  a  waiver  of  the  place  of  payment, 
but  that  payments  made  after  date  fixed  by 
laws  of  policy  would  suspend  the  policy  until 
payment  was  received  at  the  home  office  within 
30  days  of  the  date  it  became  due  and  during 
the  lifetime  of  the  insured. — Parker  v.  Knighta 
Templars'  &  Masons'  Life  Indemnity  Co.  (Neb.) 
281. 

{  7>  Estoppel,  vralTor,  or  agroomanta 
affecting  rigbt  to  aToid  or  for- 
feit policy. 

No  implicilion  of  a  waiver  of  the  terms  of  » 
policy  arises  from  acts  which  may  be  construed 
as  a  compliance  with  such  terms. — Parker  v. 
Knights  'Templars'  &  Masons'  Life  Indemnity 
Co.  (Neb.)  281. 
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A  pcriuaneat  waiver  of  a  condition  In  a  pol- 
icy of  insurance  will  not  be  inferred  from  ooca- 
siosal  indnlfsences  shown  a  policy  holder. — Par- 
ker T.  Knights  Templars'  &  Masons'  life  In- 
demnity Co.  (Neb.)  281. 

Waiver  by  insurer  of  breach  of  conditions  by 
assured  could  not  be  predicated  on  payment  to 
the  latter  of  balance  due  on  policy,  where  the 
stipulation  of  settlement  expressly  preserved 
insm-er's  rights  to  enforce  judgment  of  fore- 
closure which  had  been  assigned  to  it  by  mort- 
gagee.— Wisconsin  Nat.  Loan  &  Building  Ass'n 
V.  Webster  (Wis.)  171. 

Payment  by  insurer  to  mortgagee  of  amount 
of  foreclosure  decree  obtained  by  latter  held, 
under  the  circumstances  and  provisions  of  the 
policy,  not  a  waiver  br  insurer  of  breach  of 
conditions  by  owner. — ^Wisconsin  Nat.  Loan  & 
Building  Ass'n  v.  Webster  (Wia)  171. 

i   8.    Risks  and  causes  of  loss. 

Where  deceased  accidentally  received  a  wound 
on  his  finger,  causing  inflammation,  which  de- 
veloped into  blood  poisoning,  resulting  in  his 
death,  the  death  held  to  result  from  accident, 
within  a  policy  requiring  that  death  must  re- 
sult solely  from  accident.— Delaney  v.  Modern 
Ace.  Club  aowa)  91. 

{   9.    Extent  of  Iom  and  Uability  of  ia- 
snrev. 

Under  the  contract  of  indemnity,  the  judg- 
ment against  the  indemnitee  which  fixes  the  lia- 
bility of  the  indemnitor  held  to  be  the  judgment 
of  the  Supreme  Court  rendered  on  appeal. — 
Stephens  t.  Pennsylvania  Casualty  Co.  (Mich.) 
G86. 

The  liability  of  an  indemnitor  under  bis  con- 
tract held  to  become  fixed  on  the  rendition  of  a 
final  judgment  against  the  indemnitee. — Ste- 
phens T.  Pennsylvania  Casualty  Co.  (Mich.)  68(i. 

The  tontine  period  of  15  years  in  a  life  policy 
dated  September  19,  1885,  held  to  expire  with 
the  close  of  September  18,  1900.— Ellison  v. 
Straw  (Wis.)  108. 

The  liability  of  an  insurance  company  under 
a  life  policy  providing  for  the  payment  of  ac- 
cumulations at  the  expiration  of  the  tontine 
period  held  to  constitute  a  debt  in  favor  of  the 
assured.— Ellison  v.  Straw  (Wis.)  168. 

{  10.   Adjaatment  of  loss. 

Disagreement  held  shown  to  exist,  justifying 
arbitration  provided  for  in  insurance  policy. — 
Kersey  v.  Phoenix  Ins.  Co.  (Mich.)  57.    . 

Evidence  in  an  action  to  set  aside  award  of 
arbitrators  after  loss  by  flre.AeM  to  sustain 
finding  that  insured  did  not  have  such  knowl- 
edge of  the  disqualification  of  one  of  the  arbi- 
trators as  would  prevent  it  from  objecting  to 
the  award. — Produce  Kefrlgerator  Co.  v.  Nor- 
wich Union  Fire  Ins.  Soc.  (Minn.)  875. 

In  an  action  to  set  aside  award  of  arbitrators 
to  assess  damages  caused  by  fire,  as  provided 
by  the  Minnesota  standard  policy,  held,  that 
the  evidence  supports  the  fiuding  that  one  of 
the  arbitrators  was  not  impartial  and  disinter- 
ested.— Produce  EefriRerator  Co.  v.  Norwich 
I'uion  Fire  Ins.  Soc.  (Minn.)  875. 

In  an  action  to  set  aside  an  award  of  arbitra- 
tors after  a  loss  by  fire,  evidence  held  to  suffi- 
ciently establish  a  want  of  delay  in  repudiating 
such  award. — Produce  Refrigerator  Co.  v.  Nor- 
wich Union  Fire  Ins.  Soc.  (Minn.)  875. 

In  an  action  to  set  aside  an  award  on  loss  by 
fire,  held,  that  insurers,  having  elected  to  stand 
on  the  award,  are  bound  by  the  judgment  set- 
ting it  aside  and  assessing  damages. — Produce 
Refrigerator  Co.  v.  Norwich  Union  Fire  Ins. 
Soc.  (Minn.)  875. 

til.    Actions  on  policies. 

Arbitration  held  to  have  been  entered  on  pur- 
s'!:mt  to  insurance  policy,  requiring  it  as  condi- 
tion precedent  to  suit,  and  not  to  be  the  com- 


mon-law arbitration.— Kersey  T.  Fboenix  Im 
Ck).  (Mich.)  57. 

Arbitrator  of  Insurer  held  not  to  bare  aot*4 
in  bad  faith,  so  as  to  justify  insured  in  dL^r^ 
garding  arbitration  and  bringing  suit. — Ker!«T 
T.  Phoenix  Ins.  Co.  (Mich.)  57. 

That  an  award  of  arbitrators  under  an  in^'ir- 
ance  policy  is  to  be  only  prima  facie  of  X3^ 
amount  of  loss  does  not  do  away  with  the  n- 
press  provisions  of  the  policy  that  arbitrar:  -. 
when  properly  demanded,  shall  be  a  00Ddit:"i 
precedent  to  suit  on  the  policy. — Kersey  t.  Pu.-e- 
nix  Ins.  Co.  (Mich.)  57. 

Where  the  burden  of  iH'OOf  is  on  accident  h- 
surance  company  to  show  that  a  shooting  '■'. 
one  insured  was  with  intent  to  kill,  the  c-iir 
cannot  require  the  j'ury  to  find  that  the  act  » i- 
intentionally  done,  if  the  facts  can  be  recom .  - 1 
with  an  accidental  injnry.— Stevena  t.  Coll- 
nental  Casualty  Co.  (N.  D.)  862. 

Evidence  in  an  action  on  an  accident  poller 
considered,  and  •held  consistent  with  an  uit-:- 
tional  shooting  of  insured  by  a  third  party.  '<:: 
not  inconsistent  with  an  accidental  or  uninten- 
tional shooting,  requiring,  therefore,  the  rib- 
mission  to  the  jury  of  the  question  whether  tb« 
injury  was  intentionally  inflicted. — Stevens  t. 
Continental  Casualty  Oo.  (N.  D.)  S62. 

In  an  action  on  an  accident  policy,  where  d^ 
fendaut  in  its  answer  alleged  that  the  daii. 
of  insured  was  from  an  injury  intentionallj  in- 
flicted by  a  third  person,  the  burden  was  oa  '.: 
to  prove  that  the  iujiiry  was  intentional.  it4 
not  accidental. — Stevens  v.  Continental  Ca<i.- 
alty  Co.  (N.  D.)  862. 

Where  defendant  sought  to  redace  its  liak:- 
Ity  under  an  accident  policy,  where  death  re- 
sulted from  an  injnry  intentionally  infli'T^l 
proof  of  the  infliction  of  the  injury  dae«  iic: 
raise  a  presumption  that  it  was  done  inteati-n- 
ally.— Stevens  v.  (Dontiuental  Casualty  Co.  i.X. 
D.)  802. 

On  proof  of  death  from  a  gunshot  woaad.  in 
the  absence  of  evidence  as  to  how  it  wa.<  in- 
flicted, it  will  be  presumed  that  the  wound  <r. . 
accidental. — Stevens  v.  Continental  Casuat.< 
Co.  (N.  D.)  862. 

On  the  state  of  the  record,  held,  that  the  Su- 
preme Court  should  not  assume  admissioo  o'. 
certain  facts,  but  should  remand  the  quet^'  n- 
to  be  passed  upon  as  facts  by  the  trial  court.— 
Wisconsin  Nat.  Loan  &  Building  Ass'n  t. 
Webster  (Wis.)  171. 

In  an  action  on  a  life  policy,  the  defense  that 
insured  was  not  in  good  health  when  first  pr- 
mium  was  paid,  whereby  the  policy  was  r  .'.- 
ed  pursuant  to  its  terms,  held  of  no  merit- 
Speiser  t.  Phoenix  Mut.  Life  Ins.  Go.  (W°is.i 
207. 

In  an  action  on  a  life  policjr,  question  wheth*: 
the  agent  who  effected  the  insurance  had  hfj 
agent  of  defendant,  within  Rev.  St.  1K.>».  i 
1077,  fteW  for  the  jury.- Spelser  ▼,  Phoeiiix 
Mut.  Life  Ins.  Co.  (Wis.)  207. 

In  an  action  on  a  life  policy,  held,  that  tbt 
question  whether  there  was  such  collusioD  b^ 
tween  the  agent  and  insured  as  to  take  tb^ 
case  from  the  rule  that  notice  to  the  agent  U 
notice  to  the  principal,  and  prevent  there  hiv- 
ing been  a  waiver  of  false  warranties  by  tbf 
issuance  of  the  policy,  was  for  the  jury.— 
Speiser  v.  Phoenix  Mut.  Life  Ins.  Co.  fVVisi 
207. 

{12.  Mntnal  lieneflt  Inanrance. 

A  misstatement  in  an  application  for  mem- 
bership in  an  accident  fraternity  held  immat>^ 
rial,  where  the  agent  taking  the  application  «>< 
fully  advised  as  to  the  facts  and  the  fratein.') 
was  not  misled. — ^Delaney  v.  Modern  Ace  Club 
(Iowa)  91. 

In  an  action  on  an  accident  policy,  evidriKf 
held  to  preclude  the  association  from  claimi:i; 
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Ihal:  the  certificate  was  invalid  because  the 
member  was  not  eligible  when  tbe  applicatioo 
was  made.— Delaney  ▼.  Modern  Ace.  Club  (Io- 
wa) 81. 

Beiiefit  association,  declining  to  [jay  death 
claim  on  distinct  ground,  held,  after  suit bronght, 
to  Ixave  waived  other  defenses. — Taylor  v.  Su- 
preme Lodge  of  Columbian  League  (Mich.)  680. 

The  presumption  of  payment  of  dues  to  a  ben- 
eBt  life  association  held  to  arise  from  delivery  of 
a  policy  reciting  that  it  was  issued  in  consider- 
ation of  payment  cH  such  dues  on  delivery  there- 
of.— Taylor  v.  Supreme  Lodge  of  Columbian 
League  (Mich.)  680. 

In  an  action  on  a  benefit  life  certificate,  evi- 
dence held  insuflScient  to  overcome  presnmp- 
tion  of  payment  of  dues  arising  from  delivery  of 
certificate. — Taylor  v.  Supreme  Lodge  of  Colum- 
bian League  (Mich.)  680. 

One  held  not  so  incapacitated  as  to  be  en- 
titled to  continuance  of  sick  benefits. — Shirts 
V.  PhoRniz  Accident  &  Sick  Benefit  Aes'n  of 
Benton  Harbor  (Mich.)  966. 

Constitution  of  a  beneficial  association,  pro- 
Tiding  that  no  person  who  engages  in  the  sale 
of  intoxicating  drinks  can  be  admitted  or  re- 
tained aa  a  member,  held  not  self-executing. — 
Steinert  v.  United  Brotherhood  of  Carpenters 
&  Joiners  of  America  (Minn.)  668. 

A  provision  in  a  life  insurance  policy  direct- 
ing payment  to  insured's  brothers  aud  sisters, 
"or-  their  living  issue,  according  to  the  right  of 
representation,  means  living  lineal  descend- 
ants ot  deceased  brothers  and  sisters. — Hemen- 
way  T.  Draper  (Minn.)  874. 

Evidence  examined,  and  held  to  show  no  fraud 
or  false  statement,  avoiding  the  certificate  is- 
sued by  a  benefit  Insurance  company. — American 
Order  of  Protection  v.  Stanley  (Neb.)  467. 

The  reference  to  the  original  application  of 
assured,  made  in  the  health  certificate  provided 
by  the  insurer  and  signed  by  the  insured,  is  not 
equivalent  to  a  reassertion  of  the  statements 
contained  in  the  application  as  true  of  insured 
at  the  time  of  making  the  health  certificate. — 
American  Order  of  Protection  v.  Stanley  (Neb.) 
467. 

In  an  action  on  a  benefit  certificate,  where  the 
defense  is  fraud  in  procuring  the  insurance,  a 
health  certificate,  provided  by  insurer  and  signed 
by  insured,  will  be  construed  most  strongly 
against  the  insurer,  when,  if  judged  by  the  com- 
mon meaning  of  the  terms  employed,  the  certifi- 
cate is  true. — American  Order  of  Protection  v. 
Stanley  (Neb.)  467. 

Evidence  examined,  and  held  not  to  warrant 
inference  that  a  member  illegally  suspended 
from  a  benefit  association  acquiesced  in  such 
suspension. — Grand  Lodge  A.  O.  U.  W.  v.  Scott 
(Nel).)  637. 

One  illegally  suspended  from  a  benefit  asso- 
ciation may  treat  the  suspension  as  void,  and 
need  not  seek  reinstatement.— Grand  Lodge  A. 
O.  U.  W.  v.  Scott  (Neb.)  (337. 

Suspension  of  a  member  of  a  benefit  associa- 
tion held  void.— Grand  Lodge  A.  O.  U.  W.  v. 
Scott  (Neb.)  637. 

Where  a  financier  of  a  lodge  has  accepted 
money  from  a  member  to  cover  anticipated  as- 
sessments, a  forfeiture  cannot  be  predicated  on 
failure  of  the  member  personally  to  tender  the 
assessments.— Grand  Lodge  A.  O.  D.  W.  v. 
Scott  (Neb.)  637. 

Where  a  member  has  been  illegally  suspend- 
ed from  a  benefit  association,  and  dues  tendered 
by  him  are  refused,  his  failure  thereafter  to 
tender  dues  cannot  be  made  the  basis  of  a  for- 
feiture.—Grand  Lodge  A.  O.  U.  W,  v.  Scott 
(Neb.)  637. 

Under  a  contract   between  a   railroad   com- 
pany and  an  employ^,  providing  for  the  pay- 
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ment  for  each  day  of  disability  by  reason  of 
accident,  held,  that  the  decision  of  a  medical  ex- 
aminer of  such  department  that  plaintiff,  who 
bad  suffered  amputation  of  a  leg,  was  "able  to 
work,"  will  not  be  construed  to  mean  that 
plaintiff  had  recovered  from  his  disability.— 
Chicago,  B.  &  Q.  H.  Co.  t.  Olson  (Neb.)  831. 

The  decision  of  the  medical  examiner  of  the 
relief  department  of  a  railroad  company  that  an 
injured  employ @  is  not  entitled  to  any  further 
disability  benefits  is  not  binding  on  the  par- 
ties.—Chicago,  B.  &  Q.  R.  Co.  V.  Olson  (^feb.) 
831. 

By  express  statute,  members  of  mutual  ben- 
efit association  have  the  right,  at  any  time, 
with  the  consent  of  the  association,  to  substi- 
tute one  beneficiary  for  another.— Woodmen  Ace. 
Ass'n  V.  Hamilton  (Neb.)  1017. 

A  certificate  issued  by  a  benefit  association, 
providing  for  the  payment  of  an  indemnity  in 
case  of  accidental  death,  gives  to  the  bene- 
ficiary a  vested  interest,  when  death  occurs  in 
consequence  of  the  accident. — Woodmen  Aec. 
Ass'n  V.  Hamilton  (Neb.)  1017. 

A  death  benefit  certificate,  procured  by  false 
representation  that  beneficiary  belongs  to  the 
class  to  whom  a  mutual  benefit  insurance  as- 
sociation issues  such  certificates,  lield  voidable 
for  fraud. — Koerts  v.  Grand  Lodge  of  Wiscon- 
sin of  Order  of  Hermann's  Sons  (Wis.)  163. 

The  term  "survivors,"  In  a  code  of  a  mutual 
benefit  insurance  association,  held  not  to  apply 
to  a  person  who  is  neither  a  relative,  nor  mem- 
ber of  the  household  of,  nor  connected  by  mar- 
riage with,  a  member  of  the  association. — 
Koerts  v.  Grand  Lodge  of  Wisconsin  of  Order 
of  Hermann's  Sons  (Wis.)  163. 

INTENT. 

Criminal,  see  "Criminal  Law,"  |  1;    "Homi- 
cide," i  1. 
Fraudulent,  see  "Fraudulent  Conveyances,"  S  1. 
Of  parties  to  contract,  see  "Contracts,"  8  1-  - 

INTEREST. 

See  "Usury." 

Disqualification  as  witness,   see  "Witnesses," 

On  funds  of  decedent's  estate,  see  "Executors 
and  Admiuistrntors,"  |  2. 

INTERIOR  DEPARTMENT. 

See  "Public  Lands,"  S  1. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  E^or,"  |  1. 

INTERROGATORIES. 

To  jury,  see  "Trial,"  S  10. 

INTERSTATE  COMMERCE 

Regulation,  see  "Commerce." 

INTERSTATE  EXTRADITION. 

See  "Extradition,"  $  1. 

INfER  VIVOS. 

See  "Gifts,"  i  1. 

INTESTACY. 

See  "Descent  and  Distribution." 
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INTOXICATING  LIQUORS. 

Effect  of  drankenness  on  capacity  to  ezecnte 

deed,  see  "Deeds,"  8  1. 
Intoxication  as  defense  in  criminal  prosecution. 

see   "Criminal   Law,"   g   2;     "Homicide,"   gf 

1,  5. 
RestrictionB  in  deeds  as  to  sale  of,  see  "Deeds," 

i  2. 

I  1.     Ueemeea  and  taxes. 

8p.  Laws  1889,  p.  1112,  c.  443.  providing  for 
the  payment  of  license  money  for  the  sale  of 
intoncating  lienors  in  the  unincorporated  vil- 
lage of  Alma  City,  was  not  repealed  by  Gen. 
Laws  1903,  p.  305,  c.  201.— State  ▼.  Bailer 
(Minn.)  670. 

It  is  not  necessary  to  republisli  the  notice  of 
application  for  license  to  sell  intoxicating  liq- 
uors after  additional  names  are  added  to  the 
petition.— Thompson  v.  Egan  (Neb.)  247. 

Infant  children,  though  residents  and  heirs  to 
real  estate,  are  not  qualified  signers  of  a  peti- 
tion for  the  sale  of  intoxicating  liquors.— 
Thompson  y.  Egan  (Neb.)  247. 

g  S.     BeKnlatloBa. 

A  registered  pharmacist  held  guilty  of  selling 
liquor  m  violation  of  Code,  g  2394.— State  v. 
Harris  (Iowa)  1003. 

g   3.    Bearoliea,  seinu**,  uaA  forfeitures. 

Rev.  Codes  1^,  g  7605,  does  not  anthoriEe  a 
search  warrant  on  an  affidavit  made  on  infor- 
mation and  belief,  and  not  otherwise  corrotio- 
rated.— State  v.  McGahey  (N.  D.)  865. 

{   4.    Abatement  and  laJiiaetloB. 

Under  the  statute  declaring  that  places  where 
liquor  is  sold  without  license  are  nuisances,  and 
Rev.  Civ.  Code  1903,  gg  2400,  2408,  a  mnnicipal 
corporation  may  enjoin  the  illegal  sale  of  intox- 
icants therein,  though  the  voters  have  not  deter- 
mined against  the  sale  of  liquor.- Town  of  Brit- 
ton  T.  Guy  (S.  D.)  1045. 

INTOXICATION. 

As  affecting  capacity  to  execute  deed,  see 
"Deeds,"  1  1. 

As  defense  in  criminal  prosecution,  see  "Crim- 
inal Law,"  I  2;   "Homicide,"  ||  1,  5. 

INVENTION. 

See  "Patents." 

IRRIGATION. 

See  "Waters  and  Water  Courses,"  {  1. 

ISLANDS. 

In  navigable  waters,  see  "Navigable  Waters," 
g  2. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  g  9. 
Presented  for  review  on  appeal,  see  "Appeal 
and  Error,"  g  8. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  I  1. 

Of  husband  and  wife  in  deed  or  mortgage  of 

homestead,  see  "Homestead,"  g  1. 
Of  husband  in  deed  of  wife's  separate  property, 

see  "Husband  and  Wife,"  g  1. 
Of  offenses  in  indictment,  see  "Indictment  and 

Information,"  <  1. 
Of  parties  in  civil  actions,  see  "Parties,"  |  2. 

JOINT  DEMURRER. 

To  pleadings,  see  'Tleading,"  g  4, 


JOINT-STOCK  COMPANIES. 

Board  of  managers  of  limited  land  partner^ 
ship  hM  to  have  power  to  authorize  execntioa 
of  convearances.— Stradley  t.  Cargill  Saevator 
Co.  (Midi.)  775. 

The  mere  fact  tliat  all  of  the  members  of  a 
board  of  managers  of  a  limited  partnership  are 
not  present  at  a  special  meeting  of  the  board 
does  not  raise  a  presumption  that  the  meetiog 
was  irregular.- Stradley  v.  (Targill  KtevatiK- 
Co.  (Mich.)  776. 

Member  of  limited  partnership  AeM  not  in  po- 
sition to  complain  that  meetings  of  board  of 
managers  were  held  outride  state. — Stradley  v. 
Cargill  Elevator  Go.  (Mich.)  775. 

Member  of  limited  partnersliip  keU  estoppn! 
from  questioning  validity  of  meeting  of  mem- 
bers held  outside  of  state,  and  of  by-law  as- 
thorizing  him  to  act  by  proxy. — Stradley  v.  Oar- 
gill  Elevator  Co.  (Mich.)  776. 

Notice  of  annual  meeting  of  limited  partner- 
ship, required  by  Gomp.  Laws  1887,  g  eOSS.  M4 
sufficient  when  given  by  mail. — StraAey  v.  Car- 
gill Elevator  Co.  (Mich.)  776. 

Mortgage  by  limited  land  partnership  to  one 
of  its  members  held  supported  by  BUfflaent  con- 
sideration.- Stradley  v.  Cargill  ESIevator  C*. 
(Mich.)  775. 

Advancement  of  money  by  members  of  limited 
land  partnership  to  association  to  porcbaae  it- 
outstanding  mortgages,  whidi  are  assigned  to 
such  members,  held  not  a  payment. — Stradley  v. 
Cargill  Elevator  Co.  (Mich.)  775. 

Limited  partnership's  assignment  of  mortga- 
ges to  its  manager  to  avoid  taxes  keU  not  a 
fraud  on  members. — Stradley  r.  Cargill  Eleva- 
tor Co.  (Mich.)  776. 

Manager's  membership  in  firm  receiving  con- 
veyance from  limited  partnership  held  not  to  is- 
validate  conveyance.— Stradley  v.  Cargill  El*' 
vator  Co.  (Mich.)  776. 

Applying  proceeds  of  treasury  stock  of  a  lim- 
ited land  partnership  to  building  of  a  canal  hfH 
not  a  misapplication.- Stradley  v.  Cargill  Elr- 
vator  Co.  (Mich.)  775. 

Member  and  former  manager  of  limited  lacl 
partnership  held  to  have  the  right  to  parchasf 
lands  thereof  at  foreclosure  sale. — Stradley  v. 
Cargill  Elevator  Go.  (Mich.)  776. 

Inadequacy  of  price  at  foreclosure  sale  e? 
land  of  limited  land  partnersMp  to  one  of  its 
members  held  not  couclusive  evidence  of  franl 
—Stradley  v.  Cargill  Elevator  Co.  (Mich.)  773. 

Filing  of  articles  of  limited  vartavrabipheU 
sufficient,  under  Comp.  Laws  1897,  f  0079.— 
Stradley  v.  Cargill  Elevator  Co.  (Mich.)  775. 

JOINT  TENANCY. 

See  "Tenancy  is  Common." 

JUDGES. 

See  "Courts";   "Justices  of  the  Peace." 
Prejudicial  effect  of  remarks  at  trial,  see  "Ap- 
peal and  Error,"  g  19. 
Remarks  and  conduct  of,  see  "Criminal  Law," 
g9. 


JUDGMENT. 


"Appeal 


Appealability  of  order  vacating,  i 
and  Error,^'  g  1. 

Decisions  of  courts  in  general,  see  "Coorts,'* 
i   2. 

Modification  on  appeal,  see  "Appeal  and  Er- 
ror," g  20. 

Necessitv  of  motion  for  new  trial  for  porpoae 
of  reviewing  judgment,  see  "Appeal  and  Er- 
ror." g  6. 
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Se-vlew,  Be«  "Appeal  and  Error, 
■^uevlew  of  c  '  -  -    . 

and  Ebrror, 


Review  of  order  opening  default,  aee  "Appeal 


11%  oeMon*  tv  or  againgt  partleiUar  dasset  cf 

parttea. 
Se«   "Insane  Persons,"  §  2. 

tn  portceulor  eMl  action*  or  prooeedtngg. 
See    "Attachment,"  |  4;    "Oamishment,"  I  2; 

"Partition,"  8  1. 
Foreclosure,  see  "Mortgages,"  f  7. 
Foreclosiire  of  tax  lien,  see  "Taxation,"  8  7. 
For  enforcement  of  assessments  for  municipal 

inwrorementa,  see  "Municipal  Corporations," 

For  sale  of  decedent's  estate,  se«  "Executors 

and  Administrators,"  16. 
'In  justice's  court,  see  'Vlustices  of  the  Peace," 
8  4. 

On   appeal  or  writ  of  error,  see  "Appeal  and 
Brror,"  {  20. 

Personal  Judgment   for  deficiency   on  foreclo- 
sure, see  "Mortgages,"  |  7. 

To  set  aside  award  under  insurance  policy,  see 
•Insurance,"  i  10. 

In  criminal  pro*eoution$. 
See  '•Criminal  Law,"  |  15. 

i   1.     By  default. 

Vncation,  after  the  term,  of  a  default  Judg- 
ment, under  Code,  g  4091,  held  required  by  sec- 
tion 4096  to  be  only  on  a  showing  of  a  de- 
fense.— Culbertson  y.  Salinger  &  Brigbam 
(Iowa)  99. 

Bntry  of  a  default  Judgment  after  appearance 
is  merely  error,  and  not  without  Jurisdiction,  so 
as  to  make  it  rold. — Culbertson  v.  Salinger  & 
Brigbam  (Iowa)  99. 

That  plaintiff,  becanae  of  incompetency  of 
witnesses,  cannot  make  out  his  case,  mm  a 
showing  of  defense  within  Code,  {  4096,  so  as 
to  anthoriie  vacation  after  term  of  a  default 
judgment.— Culbertson  T.  Salinger  &  Brigbam 
aowa)  09. 

S  2.     On  trial  of  Issnea. 

Wbere  a  verdict  exceeds  the  amount  claimed, 
it  is  error  to  enter  judgment  for  the  amount 
found.— Davis  v.  Hall  (Neb.)  1023. 

I  8.     Openiaa  or  TaeatliiK. 

Under  Code  1878,  {§  ^54,  3159,  3162,  a 
judgment  cannot  be  vacated,  and  a  trial  granted, 
unless  there  is  a  valid  defense  to  the  action. — 
Hawley  v.  Orlffin  (Iowa)  86. 

Where,  in  proceedings  in  error  from  an  in- 
ferior court  to  the  district  court,  a  judgment  of 
reversal  la  rendered,  the  court  ordinarily  has  no 
jurisdiction  at  a  subsequent  term  to  vacate  the 
judgment.— Bastian  v.  Adams  (Neb.)  231. 

§   4.    Eqnltable  reUef. 

E^very  proceeding  to  set  aside  an  order  of  the 
county  court  made  in  administration  proceed- 
ings as  obtained  by  fraud  is  not  of  necessity 
equitable.— In  re  James'  Estate  (Neb.)  22;  Peard 
V.  O'Neill,  Id. 

A  judgment  in  probate  proceedings  procured 
by  fraud,  or  some  order  which  by  reason  of  the 
lapse  of  the  term  cannot  be  set  aside,  can  be 
reviewed  in  equity.— James'  Estate  v.  O'Neill 
(Neb.)  22. 

8   5.    CoUateral  attack. 

Under  Comp.  Laws,  §  847,  a  justice's  Judg- 
ment, a  transcript  of  which  has  been  filed  in 
the  circuit  court  clerk's  office,  cannot  be  col- 
laterally attacked  on  the  ground  that  it  was 
not  a  true  transcript.— Cole  v.  Potter  (Mich.) 
774. 

A  justice's  judgment  cannot  be  collaterally  at- 
tacked on  the  ground  that  neither  of  the  par- 
ties lived  in  a  township  adjoining  the  resi- 
dence of  the  Justice.— Cole  t.  Potter  (Mich.) 
774. 


Where  parties  to  an  action  stipulate  that  a 
judgment  may  be  rendered  as  is  prayed  for,  it 
will  be  presumed,  in  a  collateral  action  and  in 
the  absence  of  recitals  to  the  contrary,  that  the 
court  considered  all  the  matters  concerning 
which  an  adjudication  was  asked.— Horton  t. 
Simon  CSeb.)  604. 

All  presumptions  are  in  favor  of  the  regularity 
of  the  proceedings  of  courts  of  recor<t  when 
collaterally  attacked.— Banking  House  of  A. 
Castetter  v.  Dukes  (Neb.)  805. 

Where  the  steps  by  which  a  court  of  general 
Jurisdiction  is  supposed  to  have  acquired  juris- 
diction are  all  shown  on  the  record,  and  it  ap- 
pears that  the  court  acted  without  jurisdiction, 
the  judgment  may  be  attacked  collaterally. — 
Banking  House  of  A.  Castetter  v.  Dukes  (Neb.) 
805. 

I   0.    Marger  and  bar  of  eanses  of  aotloa 
and   defenses. 

A  Judgment  of  the  district  court,  holding  that 
certain  land  contracts  were  not  subject  to  as- 
sessment for  a  particular  year,  held  to  estop  de- 
fendant from  claiming  that  they  were  subject 
to  assessment  for  a  subsequent  year. — Defries 
T.  McMeans  (Iowa)  65. 

Where  an  action  was  brought  by  an  attorney 
for  services,  the  fact  that  another  action  was 
pending  between  plaintiff  and  one  of  the  par- 
ties, to  which  action  the  other  defendant  was 
not  a  party,  held  not  a  bar  to  the  proceeding. 
—Linton  V.  Cathers  (Neb.)  800. 

A  judgment  for  trespass  against  parties  who 
justified  as  township  officers  held  not  conclusive 
against  the  township  in  an  action  against  judg- 
ment plaintiff.— Turner  Tp.  v.  Williams  (S.  D.) 
842. 

An  action  under  Rev.  St  1898,  {  1331,  to  re- 
cover a  penalty  for  encroaching  on  a  hU;hway. 
and  a  bill  by  defendant  therein  to  enjoin  the 
supervisors  from  removing  a  fence  on  substan- 
tially the  same  ground,  Aeld  not  founded  on  the 
same  cause  of  action. — Swennes  v.  Sprain  (Wis.) 
511. 

A  defendant  in  an  action  under  Rev.  St.  1898, 
{  1331,  who  failed  to  avail  himself  of  title  to 
the  land  where  the  encroachment  was  located, 
held  uot  entitled  to  maintain  a  suit  in  equity 
to  enjoin  the  supervisors  from  removing  a  fence 
on  the  same  ground. — Swennes  v.  Sprain  (Wis.) 
511. 

In  order  that  a  Judgment  be  res  judicata  on 
questions  which  might  have  been  litigated,  the 
second  action  must  be  between  the  same  parties 
or  their  privies  and  for  the  same  cause  of  ac- 
tion.— Swennes  v.  Sprain  (Wis.)  611. 

A  Judgment  in  favor  of  defendant  in  an  ac- 
tion for  the  contract  price  of  a  boiler  furnished 
held  not  a  bar  to  an  action  for  the  reasonable 
value  of  the  boiler.— Manitowoc  Steam  Boiler 
Works  V.  Manitowoc  Glue  Co.  (Wis.)  516. 

{   7.    ConelnslTenesa  of  adjndleation. 

The  judgment  in  an  action  under  Rev.  St. 
1898,  {  1331,  for  the  recovery  of  a  penalty  for 
encroaching  on  a  highway,  held  not  res  Judicata 
on  defendant's  title.— Swennes  v.  Sprain  (Wis.) 
611. 

S   8.    AsslKnaieat. 

A_  Joint  owner  of  a  Judgment  may  assign  his 

undivided  interest  therein,  and  his  assignee  can 
redeem  from  aprior  lien  to  the  same  extent  as 
his  assignor.— Hunter  v.  Mauseau  (Minn.)  651. 

{   9.    Payment,  satisfaction,  mercer,  and 
discharge. 

Under  the  terms  of  an  executory  contract  for 
the  sale  of  land,  where,  on  default,  the  vendor 
declares  a  forfeiture,  he  cannot  be  permitted  to 
recover  his  land  and  retain  the  benefits  of  a 
Judgment  recovered  for  the  unpaid  part  of  the 
price.— Warren  v.  Ward  (Minn.)  886. 
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Under  Gen.  St.  1894,  §  5435,  the  district 
courts  have  authority  to  satisfy  and  vacate 
judgments  paid  in  fact,  though  undischarged  of 
record,  on  a  motion  based  on  affidaTits,  as  well 
as  by  action.— Warren  v.  Ward  (Minn.)  886. 

{  10.  Aetlons  on  Judgments. 

In  a  suit  to  enforce  a  foreign  judgment  enter- 
ed on  a  stipulation,  evidence  held  to  show  that 
plaintiff  therein  authorized  the  making  of  sucli 
stipulation.— Sheehan  v.  Farwell   (Mich.)   728. 

An  action  on  a  justice's  judgment,  a  tran- 
script of  which  had  been  filed  in  the  circuit 
court  derli's  office,  held  within  the  10-year  stat- 
ute of  limitations.— Cole  t.  Potter  (Mich.)  774. 

{11.  Fleadiac    and    evldenoe    of    Jnds* 
ment  as  estoppel  or  defense. 

Where  a  party  on  cross-examination  testifies 
that  the  litigated  question  was  a  subject  of  an- 
other litigation  between  the  same  parties  on  the 
same  issues  in  another  state,  where  judgment 
was  entered,  the  question  will  not  again  be  in- 
vestigated, though  former  adjudication  is  not 
pleaded.— Persons  v.  Persons  (N.  D.)  551. 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  t  8. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "E.xecutors  and 

Administrators,"  §  5. 
On  execution,  see  "Execution,"  |  L 

JURISDICTION. 

Effect  of  appearance,   see  "Appearance." 

Lack  of,  ground  for  collateral  attack  on  jndg-. 
ment.  see  "Judgment,"  §  5. 

Lack  of,  ground  for  habeas  corpus,  see  "Habeas 
Corpus,"  §  1. 

Pleas  to  jurisdiction,  see  "Abatement  and  Re- 
vival," I  1. 

JurisdicUon  ofparUeular  actUnu  or  proeeeMngt. 

See  "Habeas  Corpus,"  i  2. 

To  set  aside  decision  of  land  office,  see  "Public 
Lands,"  {  2. 

To  set  aside  discharge  of  personal  representa- 
tives, see  "Executors  and  AdminiBtrators," 
»7. 

To  set  aside  fraudulent  conveyancea,  see 
"Fraudulent  Conveyances,"  {  2. 

Jurisdiclion  af  particular  mbJecU. 
Appointment   of   receiver  of   corporation,    see 
"Corporations,"  J  4. 

Special  itaisdiettona. 

Justices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  S  3. 
Particular  conrts,  see  "Conita." 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Criminal  Law,"  {  8. 

Disqualificatiou  or  misconduct  Of  juror  ground 

for   new   trial,   see   "Criminal   Law,"    i    14 ; 

"New  Trial,"  g  2. 
Instructions   in   civil   actions,   see   "Trial,"   H 

4-9. 
Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  t  12. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

§  3. 
Questions  for  jury  in  cnrnmai  prosecutions,  see 

"Criminal  I^w,"  i  11. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  i  3. 
Verdict  in  civil  actions,  see  "Trial,"  §  10. 
Verdict  in  criminal  prosecutions,  aee  "Criminal 

Law,"  I  & 


I   1.    Rislit  to  trial  hr  Javy. 

An  issue  as  to  the  ownership  of  the  proceeds 
of  certain  real  estate  in  the  hands  of  rcfeivfs 
in  petition,  arising  on  controverted  answers  of 
garnishee,  held  triable  to  a  jury,  nnder  Code,  i 
3945.— NeS  v.  Manuel  (Iowa)  73. 

In  an  action  to  determine  an  adverse  claim, 
where  the  answer  contained  a  counterclaim  in 
ejectment,  the  proceeding  was  not  changed  bj 
reason  thereof,  and  defendant  was  not  entitled 
to  a  jury  trial. — Johnson  v.  Peterson  (Minn.) 
384. 

Where,  in  equity,  plaintiff  tenders  iaaaet 
properly  triable  at  law,  and  defendant  does  not 
demand  a  jury,  he  waives  his  right. — Horton  v. 
Simon  (Neb.)  604. 

Sess.  Laws  1903,  c.  73,  H  122-124,  arc  not 
unconstitutional,  in  that,  on  appeal  from  the 
board  of  equalization,  no  jury  is  provided  for.— 
State  V.  Fleming  (Neb.)  1063. 

{  2.    Competeney  of  Jnvora,  ohallencea, 
and   objeottons. 

A  challenge  to  a  juror  for  csnse  cannot  bf 
reviewed  on  appeal,  where  defendant  waived 
one  of  his  peremptory  challenges. — State  v.  Ty- 
ler aowa)  983. 

JUSTICES  OF  THE  PEACE. 

Actions  on  judgments  of,  see  "Jadgment."  I 

10. 
Appealability  of  order  racating  Judcment  of 

justice,  see  "Appeal  and  Error,"  {  1. 
Collateral  attack  on  jndgment  in  justice's  court, 

see  "Judgment,"  §  6. 

I  1.     Appointment,     qa«Ufl«atloa,     and 
tennre. 

One  held  a  de  facto  Justice  of  the  peace,  sa 

that  his  right  to  the  office  could  not  be  is- 
quired  into  collaterally  by  attack  on  his  jodg- 
ment.— Deuster  v.  Zillmer  (Wis.)  31. 

{  2.     RlKhta.  duties,  and  UabiUtiaa. 

Under  Rev.  St  1898,  $S  3764.  37«5o,  relative 
to  justices'  returns  ou  appeal,  justice's  smcr^i- 
sor  cannot  make  return  for  him.  —  Allard  v. 
Smith  (Wis.)  510. 

i  3.     OiTil  Jnrisdletlon  and  awtkority. 

The  jurisdiction  of  a  justice  in  trespass  to 
land  extends  no  further  than  to  a  trial  of  the 
fact  of  possession,  and  be  cannot  inquire  into 
the  title  to  the  lands. — Etold  v.  Knndson  (Neb.i 
482. 

Under  Code  Civ.  Proc.  g  1002,  a  jastice  does 
not  lose  jurisdiction  by  taking  an  attaclmient 
case  under  advisement  by  consent  of  parties  to 
a  future  day,  to  examine  the  evidence  and 
briefs  filed. — N.  Westover  &  Co.  t.  Van  Dom 
Iron  Works  Co.  (Neb.)  598. 

g   4.    Proeodare  in  oiril  oases. 

Justice's  judgment  docket  entry  construed, 
and  held  to  sufficiently  show  that  i>laintiff  ap- 
peared within  the  hour  within  which  def«id- 
ant  was  entitled  to  appear  on  the  return  day.— 
Cole  V.  Potter  (Mich.)  774. 

Jurisdiction  of  a  justice  of  the  peace  held  re- 
stored br  appearance  of  defendant  on  arrest 
and  motion  by  him  tor  continuance.— Hols  v. 
Rediske  (Wis.)  162. 

I  6.     Bevleir  of  pvooeedlncs. 

Under  Laws  1897,  p.  46,  c.  46,  justification  of 
sureties  on  an  appeal  from  a  justice  of  the 
peace  may  be  had  before  the  court  commission- 
er of  the  proper  couniy.  —  Betts  t.  Newmai 
(Minn.)  371. 

Where,  on  petition  in  error,  the  district  ooiut 
reverses  a  judgment  of  a  justice,  it  should  set 
rhc  case  down  for  trial,  as  provided  in  C'tde 
Civ.  Proc.  I  601.— N.  Westover  &  Co.  t.  Van 
Dom  Iron  Works  Co.  (Neb.)  69S. 
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On  appeal  from  a  justice,  it  la  not  necessary 
that  tlie  bond  be  approved  and  filed  with  tlie 
clerk  of  the  district  court  before  it  is  served. — 
Wilson  V.  Atlantic  Elevator  Co.  (N.  D.)  535. 

Defendant,  by  interposing  aud  having  a  trial 
of  a  counterclaim  in  the  circuit  court  on  appeal 
from  a  justice,  waives  the  right  to  object  that 
the  conrt  had  not  jurisdiction  because  of  an 
insufficient  bond.— Miller  v.  Lewis  (S.  D.)  SM. 

Conuty  court  ft«W  to  have  jurisdiction  to  per- 
mit the  filing  of  an  amended  undertaking  on 
appeal  from  justice  court,  on  motion,  before 
disiDissal  of  the  appeal.— Wasem  t.  Bellach  (S. 
I>.)  718. 

The  superior  court,  in  which  appeal  from  a 
jndsment  of  a  justice,  there  triable  de  novo, 
IS  pending,  has  no  power  to  vacate  the  judg- 
ment on  mere  motion. — Deuster  t.  Zillmer 
(Wis.)  31. 

A  court  on  appeal  from  a  Justice  has  inherent 
power  to  require  appellant  to  cause  a  return 
to  be  made,  or,  on  failure  to  do  so,  dismiss  the 
appeal.— Allard  v.  Smith  (Wis.)  510. 

Tender  of  sufficient  fees  to  justice  does  not 
relieve  appellant  of  necessity  of  makiug  return 
to  appellate  court,  under  Rev.  St.  1888,  {  3764. 
—Allard  v.  Smith  (Wis.)  510. 

Order  granting  motion  to  dismiss  action  held 
properly  amended,  so  as  to  dismiss  appeal.— 
Allard  v.  Smith  (Wis.)  610.  • 

Discretion  of  circuit  conrt  in  dismissing  ap- 
peal from  justice's  judRniPnt  held  properly  ex- 
ercised.- Allard  v.  Smith  (Wis.)  510. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  §  2. 

KNOWLEDGE. 

Actual  or  constructive  knowledge,  see  "Notice." 

LACHES. 

By  grantee  of  fraud  in  conveyance,  see  "Fraud- 
ulent Conveyances,"  {  1. 

In  rescission  of  contract  of  sale.  Bee  "Vendor 
and  Purchaser,"  §  2. 

LANDLORD  AND  TENANT. 

Lease   of  schoolhouse   site,   see   "Schools  and 

School  Districts,"  §  1. 
Leases  within  statute  of  frauds,  see'  "Frauds, 

Statute  of,"  {  3. 
Parol  evidence  as  to  leases,  see  "Bvidence," 

«  8. 
PartiesplaintifF  in  action  for  breach  of  lease, 

see  "Parties,"  §  1. 

I    1.    Leases  and  agreemeBts  in  ceneraL 

A  lease  of  premises  for  a  term  of  years,  with 
a  view  to  occupy  the  buildings  for  immoral 
purposes,  is  wnolly  void.— Berni  y.  Boyer 
(Minn.)  121. 

t  2.    Iiandlord's  title  and  reTcrslon. 

When  an  owner  of  land  leased  it  for  a  term 
with  the  privilege  of  extension,  and  the  lessee 
did  not  avail  himself  of  the  privilege,  and  the 
landlord  assigned  the  lease  to  plaintiff  ond  gave 
it  right  of  possession,  held,  that  plnintiiT  was 
entitled  to  the  rent  as  specified  in  the  lease. — 
Merchants'  State  Bank  v.  Ruettell  (N.  D.)  853. 

Where_  defendant  contracted  for  the  purchase 
of  certain  land,  and  assigned  his  contract  as 
security  for  a  debt,  and  subsequently  he  sold 
the  laud  to  plaintiff,  held,  that  defendant  was 
pstopped  to  claim  ownership  of  the  landl — 
AV.idge  V.  Kittleson  (N.  D.)  856. 

Certain  vegetables  grown  by  a  tenant  on  leas- 
ed land  sold  by  plaintiff  to  defendant's  son  held 


to  belong  to  the  tenant,  which  he  was  entitled 
to  sell  to  plaintiff,  notwithstanding  the  sale  of 
the  land.-^imanek  v.  Nemetz  (Wis.)  608. 

I  3.     Terms  for  years. 

A  tenant  of  a  farm,  employing  a  third  person 
to  work  thereon  and  giviog  him  a  house  there- 
on, held  not  to  sublet  to  him.— Vincent  v.  Crane 
(MichJ  34. 

The  receipt  of  rent  by  the  landlord  is  not  con- 
clusive as  to  a  continuance  of  the  term. — ^Fusey 
v.  Presbyterian  Hospital  (Neb.)  476. 

S   4.    Tenancies  from  year  to  year  and 
month  to  month. 

A  tenancy  from  year  to  year  will  not  be  cre- 
ated contrary  to  the  intent  of  both  parties. — 
Pnsey  y,  Presbyterian  Hospital  (Neb.)  475. 

{   5.     Premises,  and  enjoyment  and  nse 
thereof. 

A  tenant,  under  his  covenant,  held  required 
to  keep  the  premises  in  such  repair  as  when 
taken.— Vincent  v.  Crane  (Mich.)  34. 

A  lessor  of  premises  held  liable  on  a  breach 
of  the  lease  for  all  damages  which  were  the 
natural  result  of  the  breach. — Gross  t.  Heckert 
(Wis.)  952. 

In  an  action  tor  breach  of  a  lease  of  a  sa- 
loon, the  lessor  held  liable  for  the  difference 
between  the  contract  price  of  fixtures,  etc.,  pur- 
cliased  by  the  lessee,  and  the  market  price 
thereof  at  the  time  of  the  breai^with  interest 
thereafter. — Gross  v.  Heckert  (Wis.)  952. 

In  an  action  for  breach  of  a  lease  of  certain 
property  to  be  used  as  a  saloon,  the  lessee  held 
not  entitled  to  recover  the  amount  paid  for  a 
release  of  a  contract  for  liquors  purchased  to 
be  used  in  the  saloon. — Gross  v.  Heckert  (Wis.) 
952. 

A  lessee  of  property  to  be  used  as  a  saloon, 
on  breach  of  the  lease,  held  not  entitled  to  re- 
cover an  advancement  made  to  a  person  to  be 
employed  in  the  saloon,  to  be  repaid  in  services. 
— (Jross  V.  Heckert  (Wis.)  052. 

In  an  action  for  breach  of  a  lease  of  a  build- 
ing to  be  used  as  a  saloon,  the  amount  ex- 
pended in  storing  fixtures  purchased  for  such 
use  and  in  preparing  for  an  auction  sale  there- 
of held  not  recoverable.  —  Gross  v.  Heckert 
(Wis.)  952. 

In  an  action  for  breach  of  a  lease  by  the 
lessor,  the  lessee  is  entitled  to  recover  the  ex- 
cess in  the  value  of  the  term,  if  any,  over  the 
contract  price.- (5ross  v.  Heckert  (Wis.)  952. 

In  an  actiou  for  breach  of  a  lease,  evidence 
heid  insufficient  to  establish  that  the  value  of  the 
use  was  greater  than  the  contract  price. — Gross 
T.  Heckert  (Wis.)  952. 

I   6.    Rent  and  advances. 

'  Facts  alleged  in  a  petition  by  a  landlord  for 
en  injunction  against  his  tenant  to  restrain 
the  selling  and  feeding  of  crops,  which  would 
be  subject  to  a  laudlord's  lien  subsequently  to 
accrue,  held  sufficient  to  justify  an  injunction. 
— Gray  v.  Bremer  &  Strotner  (Iowa)  091. 

Where  an  owner  of  land  had  the  right  to 
treat  one  in  possession  as  a  trespasser  or  as  a 
tenant,  and  treated  him  as  a  tenant,  he  could 
recover  the  rents  specified  in  the  written  lease 
I  under  which  the  trespasser  originally  entered. 
—Merchants'  State  Bank  v.  Ruettell  (N.  D.) 
853. 

{   7.    Bc-entry  and  recoTcry  of  posses- 
sion by  landlord. 

In  an  action  of  forcible  detainer,  evidence  held 
insufficient  to  show  an  intent  to  renew  or  con- 
tinue the  term. — Pusey  t.  Presbyterian  Hospital 
(Neb.)  475. 

Where  a  lease  provides  that,  on  the  failure 
of  the  lessee  to  keep  certain  covenants,  the 
lessor  may  recover  possession  by  forcible  entry 
and  detainer,  such  action  may  be  maintained 
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on  a  breach  of  covenant,  though  the  lease  has 
not  terminated  by  lapse  of  time.— Preston  r. 
Stover  (Neb.)  812. 

{  8.    Beatlas  on  aliarea. 

A  proTision  in  a  lease  of  a  farm  held  a  core- 
nant— Vincent  t.  Orane  (Mich.)  84. 

Where  there  was  conflicting  evidence  as  to 
the  term  of  a  lease  tor  farming  purposes,  in 
regard  to  the  share  of  the  crops  which  the 
lessee  shonld  be  entitled  to,  the  question  was  for 
the  jury.— Armitage  v.  Kistler  (Neb.)  1029. 

LAND  OFFICL 

See  "PubUc  Lands,"  |  1. 

LANDS. 

See  "Public  Lands." 
Indian  lauds,  see  "Indians." 
Registration  of  titles  to,  see  "Records.** 

LARCENY. 

See  "Embezzlement";  "False  Pretenaes":  "Rob- 
bery." 
Ehcpert  testimony,  see   "Criminal   Law,"  {  6. 
Instructions,  see    Criminal  Law,"  {  12. 

§   1.    Offenaes   and  reaponallilUty  there- 
for. 

The  owner  of  a  ranch  is  not  in  possession 
of  an  estray  running  with  the  cattle  of  his  les- 
see on  the  ranch,  in  the  charge  of  the  lessee's 
servant. — Palmer  v.  State  (Neb.)  235. 

Evidence  that  hogs  stolen  were  worth  $12  to 
$15  each,  and  that  two  answered  the  descrip- 
tion in  the  Information,  held  to  sustain  a  con- 
viction under  Rev.  Pen.  C!ode,  f  608,  defining 
fraud  larceny.^tate  v.  Montgomery  (S.  D.) 
16. 

{  2.    Froseontlon  and  pnalahment. 

A  sentence  of  seven  years  for  the  larceny  of 
a  steer  worth  $20  is  excessive,  and  will  be  re- 
duced to  two  years. — Palmer  v.  State  (Neb.) 
235. 

In  prosecutions  for  larceny,  nonconsent  ot 
the  owner  of  the  stolen  property  may  be  in- 
ferred.—Palmer  V.   State  (Neb.)  285. 

The  unexplained  possession  of  stolen  prop- 
erty shortly  after  the  theft  may  justify  an 
inference  that  the  person  in  possession  is  the 
thief.- Palmer  v.  SUte  (Neb.)  235. 

Evidence  held  sufficient  to  go  to  the  jury  on 
the  question  of  identification  of  stolen  hogs.— 
State  V.  Montgomery  (S.  D.)  716. 

An  Information  for  larceny  held  to  contain  a 
sufficient  allegation  of  ownership.  —  State  v. 
Montgomery  (S.  D.)  716. 

Under  the  information  and  evidence,  a  charge 
that  the  degree  of  the  crime  is  fixed  by  the 
value  of  the  hogs  answering  description  in  in- 
dictment held  properly  substituted  for  a  request- 
ed charge. — State  v.  Montgomery  (S.  D.)  716. 


LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Btrror," 

i  14- 

LAW  OF  THE  ROAD. 

Se«  "Highways,"  |  4. 

LEADING  QUESTIONS. 

To  witnesses,  see  "Witnesses,"  {  2. 


LEASES. 

See  "Landlord  and  Tenant** 

„    ._ LEGACIES. 

See  "Wills." 

LETTERS  PATENT. 

For    inventions,   see   "Patents." 

LEVY. 

Of  taxes,  see  "Taxation,"  |  8. 


LIBEL  AND  SLANDER. 


I  1. 


Words    and    acts    actionable,  aad 
UablUty  tlterefor. 

In  an  action  for  libel,  a  publication  in  reli- 
tlon  to  a  candidate  for  re-election  held  not  libel- 
ous.—Herringer  V.  Ingberg  (Minn.)  460. 

In  an  action  for  Iil>el,  an  alleged  defamitorr 
publication  must  be  taken  in  the  light  of  th( 
ordinary  signification  of  the  langoage.- Herrin- 
ger V.  Ingberg  (Minn.)  460. 

The  natural  and  ordinary  meaning  of  the  lan- 
guage used  In  an  alleged  lit>eloas  publicttioii 
cannot  be  enlarged  by  muuendo. — Herringer  t. 
Ingberg  (Minn.)  460. 


I  S. 


anaieattons.    sal 


FriTlleged     ooi 
malice   therein. 

A  citizen  has  a  legal  right  to  comment  fair- 
ly upon  the  conduct  of  public  officers. — HerrinpT 
V.  Ingberg  (Minn.)  460. 

{  3.    Actions. 

W^ere  the  answer  in  an  action  for  libd  «1- 
leged  that  the  article  complained  of  was  not 
published  concerning  plaintiff,  and  was  tro«. 
evidence  that  the  charge  contained  therein  n^ 
true  of  plaintiff  was  properly  excluded— Wil- 
liams V.  Fuller  (Neb.)  246. 

LICENSES. 

For  making,  nse.  or  sale  of  patented  article:'. 

see  "Patents,"  f  1. 
For  sale  of  intoxicating  liquors,  see  'Tntoiicst- 

ing  Liquors,"  {  1. 
To  remove  timber,  see  "Logs  and  Loggin;." 

{    1.    For  ooonpattona  and  pri-vUeKea. 

(3onst.  art.  11,  8  2,  when  construed  with  trti- 
cle  6,  S  17,  and  article  11,  {  3,  held  not  to  pio- 
hlbit  the  imposition  of  taxes  on  occapations.— In 
re  Watson  (S.  D.)  463. 

Laws  1908,  p.  249,  c.  100,  imposing  a  tax  oo 
peddlers,  if  construed  as  imposing  a  tax  on  w- 
cupatious,  held  not  in  coofiict  with  Const  art.  6. 
I  17,  requiring  equality  and  uniformity  in  f«- 
ation.— In  re  Watson  (8.  D.)  463. 

Const,  art  6,  {  17,  held  to  mean,  with  ref- 
erence to  taxes  on  occupations,  that  the  taie< 
shall  fall  alike  on  all  persons  in  substantiallj 
the  same  situation. — In  re  Watson  ^.  D.)  463. 

I  S.    In  respect  of  real  proport^f. 

A  contract  held  to  be  a  license  to  cot  ttmbv 
revoked  by  the  owner  conveying  the  land.— Polk 
V.  Carney  (S.  D.)  360. 

LIENS. 

Effect  ot  proceedings  in  bankruptcy,  see  "Btak- 
ruptcy,"  8  1. 

Subrogation  to  rights  of  lienholders,  see  "Sab- 
rogation." 

Hens  acquired  by  particular  remedie*  or  pre- 

ceediftffc. 
See  "Taxation,"  St  4,  7. 
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Partieutor  doMW  of  lieiiA 
See   *^ecfaaiiicB'  liens." 
Landlord's   lien  for   rent,   see   "lAodlord  and 

Tenant,"  i  8. 
Mortgage,   see   "CJhattel  Mortgages,"   {  8. 
Pledge,  see  "Pledges." 
Vendors  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"  {   6. 

LIFE  ESTATES. 

See   "Dower." 

Oreatlon  by  will,  see  "Wills,"  S  4. 

Possession  of  subsequent  grantee  of  an  estate 
previoosly  conveyed  to  Hie  tenant,  with  re- 
mainder oTer,  does  not  become  adverse  to  re- 
maindermen nntil  death  of  life  tenant — ^Portw 
T.  Osmnn  (Mich.)  766. 

LIFE  INSURANCL 

See  "Insurance,"  ft  0,  11. 

LIMITATION  OF  ACTIONS. 

See   "Adverse  Possession." 

PartlaUar  actions  or  proceedings. 

See  "Reformation  of  Instruments,"  {  2. 

Against  cities  for  damages,  see  "Municipal  Cor- 
porations," 1 9. 

Against  personal  representatives,  see  "Bxecn- 
tors  and  Administrators,"  {  6. 

Foreclosure  of  tax  lieus,  see  "Taxation,"  {  7. 

On    judgments   of  Justices'   courts,   see   "Judg- 
ment,'*^ S  10. 

To  set  aside  discharge  of  personal  representa- 
tives,  see   "Executors  and  Administrators," 

S    1.    Statutes  of  Umltatlon. 

Oen.  St  1894,  {  5146,  appUes  to  actions  the 
subject-matter  of  which  arises  out  of  the  state. 
— Powers  Mercantile  Co.  v.  Blethen  (Minn.) 
1066. 

i  X.  Computation  of  period  of  Ilmlta- 
tloxu 
Oen.  St  1894,  i  5145,  applies  to  actions  the 
subject-matter  of  which  arises  or  origioates  in 
the  state,  and  where  the  debtor  is  out  of  the 
state  when  the  cause  of  action  accrues  or  de- 
parts therefrom.  —  Powers  Mercantile  Ck).  v. 
Blethen  (Minn.)  1056. 

Where  transactions  between  parties,  with  re- 
spect to  the  land  in  question,  have  extended 
over  a  long  term  of  years,  and  have  not  yet 
terminated,  limitations  are  not  pleadable. — Han- 
son V.  Hanson  (Neb.)  23. 

Prior  to  the  act  of  1897  (Laws  1897,  p.  378, 
c.  95),  the  institution  of  a  suit  to  foreiHose  a 
mortgage  and  tor  personal  judgment  against  the 
makers  of  notes  tolls  the  statute  of  Umitations 
on  the  liability  of  the  makers  on  the  notes. — 
Carstens  y.  EUer  (Neb.)  631. 

Limitations,  as  to  adverse  possessiou,  do  not 
run  ag[ainst  persons  while  under  disability;  and 
an  action  to  recover  real  estate,  brought  within 
10  years  after  minors  arrive  at  age,  is  com- 
menced in  time.— Albers  v.  Kozeluh  (Neb.)  646. 

I  3.     Aokaowlcdgment,      nvw      promlae, 
and  part  payment. 

An  acknowledgment,  sufBcient  to  take  a  debt 
ont  of  the  statute  of  limitations,  must  recog- 
nize the  debt  as  existing.— 3ucker  v.  Korfrs 
Estate  (Neb.)  804. 

A  letter  written  by  a  debtor  to  a  creditor 
held  a  sufficient  acknowledgment  to  take  the 
debt  ont  of  the  statute  of  hmitations.— Bucker 
V.  Korff's  EsUto  (Neb.)  804. 


effect    of    bar    bj 


I  4.     Operatloa    and 
limitation. 

Where  the  assignor  of  a  mortgage  had  guar- 
antied its  payment,  that  limitations  had  run,  as 
against  a  personal  action  on  the  guaranty, 
when  suit  was  commenced  by  the  assignee  to 
establish  her  claim  to  the  proceeds  of  a  policy 
on  the  insured  premises,  does  not  release  her 
equitable  lien  on  such  proceeds. — ^Hyde  v.  Hart- 
ford Fire  Ins.  Co.  (Neb.)  629. 

I  5.    Pleading,    evidence,   trial,   and   iw- 
vleir. 

Indorsement  on  a  note  and  oral  admissions  of 
maker  held  sufficient  to  go  to  the  jury  on  the 
question  whether  payment  had  been  made,  so 
as  to  atop  the  running  of  limitations.— Fowles 
V.  Joslyn  (Mich.)  790. 

An  entry  in  account  book  held  admissible, 
apart  from  the  balance  of  the  book,  when  in- 
troduced by  another  than  the  writer.— Fowles 
T.  Joslyn  (Mich.)  790. 

Evidence  of  oral  admission  by  maker  held 
competent  to  prove  a  payment  on  a  note,  to 
take  it  out  of  limitationa— Fowles  v.  Joslyn 
(Mich.)  790. 

Evidence  by  plaintiff  as  to  an  agreement  to 
survey  land  and  relocate  the  line.  If  taken  as 
true  by  the  jury  in  ejectment,  held  sufficient  to 
prevent  the  running  of  limitations.— Baty  v.  EU- 
rod  (Neb.)  343. 

Evidence  by  plaintiff  in  e;|ectment,  not  show- 
ing that  the  agreement  claimed  by  plaintiff  to 
relocate  the  fence  was  made  before  the  lapse 
of  ten  years  from  the  time  when  the  ancestor 
of  plaintifTs  grantor  was  entitled  to  a  patent, 
held  insufficient  to  authorize  a  verdict  for  plain- 
tiff as  against  evidence  of  adverse  possession. 
—Baty  T.  Blrod  (Neb.)  848. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  |  1. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Effect  on  limitation  of  pendency  of  other  pro- 
ceedings,  see  "Limitation  of  Actions,"  f  2. 

Before  the  filing  and  record  with  the  register 
of  deeds  of  the  notice  of  lis  pendens  provid^  for 
in  Gen.  8t  1894,  {  6866,  can  be  made  effectual 
as  a  notice  to  a  purchaser  in  good  faith  of  the 
land  described  therein,  the  action  must  be  com- 
menced by  service  of  the  summons  on  the  de- 
fendant—H.  L.  Spencer  (3o.  v.  Koell  (Minn.) 
974. 

LITTORAL  RIGHTS. 

See  "Navigable  Waters,"  S  2. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  |  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," S  6.  * 

LOANS. 

Recovery  of  money  loaned,  see  "Money  Lent." 

LOCATION. 

Of  right  of  way,  see  "Easements,"  |  1. 
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LOGS  AND  LOGGING. 

ETidence  in  an  action  for  conversion  of  logs 
held  sufficient  to  sustain  the  finding  of  the  jury 
as  to  their  value. — Snyder  v.  East  Bay  Lum- 
ber Go.  (Mich.)  49. 

In  an  action  for  couverslon  of  logs,  testimony 
of  defendants  as  to  actual  amount  of  logs  held 
not  conclusive,  as  against  testimony  of  esti- 
mators.  —  Snyder  v.  Bast  Bay  Lumber  Co. 
(Mich.)  49. 

Evidence  held  to  present  the  question  for  the 
jury  whether  logs  were  talcen  within  a  reason- 
able time  after  license  to  remove  them  was 
given.— Snyder  v.  Bast  Bay  Lumber  Co.  (Mich.) 

Parol  license  to  remove  timber  held  revoked 
by  failure  of  the  licensee  to  act  thereon  within 
a  reasonable  time. — Snyder  v.  East  Bay  Lum- 
ber Co.  (Mich.)  49. 

In  replevin  for  certain  logs,  an  instruction 
evidentlv  based  on  Comp.  Laws,  f  5098,  held. 
under  tne  evidence,  erroneous.  —  Log  Owners 
Booming  Co.  v.  Uubbell  (Mich.)  167. 

In  replevin  for  certain  logs,  question  whether 
they  had  been  abandoned  by  their  original  own- 
ers held  one  for  the  jury. — Log  Owners'  Boom- 
ing Co.  V.  Hubbell  (Mich.)  157. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,''  {  4. 

MALICE. 

See  "Libel  and  Slander,"  {  2. 

MALICIOUS  PROSECUTION. 

Se«  "False  Imprisonment." 

Construction  of  instructions,  see  "Trial,"  {  9. 

Opinion  evidence,  see  "Evidence,"  i  11. 

MALPRACTICE. 

See  "Physicians  and  Surgeons." 

MANDAMUS. 

Jurisdiction  of  supreme  courts  to  issue  writs  of 
mandamus,  see  "Courts,"  §  4. 

i   1.    Natnre   and   Kronnds   In   general. 

On  mandamus  to  quash  a  writ  of  capias  ad 
respondendum,  held,  that  decision  of  fact  of  the 
circuit  judge  on  contradictory  affidavits  could 
not  be  reviewed. — Kreckler  v.  Perkins  (Mich.) 
152. 

In  an  original  application  for  mandamus,  re- 
quiring a  judge  of  the  district  court  to  vacate 
an  injunction,  the  fact  that  the  relator  has  not 
asked  the  judge  to  vacate  the  order  is  ground 
for  denying  the  writ — State  v.  Holmes  (Neb.) 
243. 

The  appeal  provided  by  Rev.  Pol.  Code,  { 
85(),  from  decision  of  county  conimissiuuors, 
held  not  to  furnish  a  remedy,,  where  they  re- 
fuse to  consider  a  petition  to  increase  the  num- 
ber of  commissioners.— Staje  v.  Menzie  (S.  D.) 

T4&« 


I   2.     Bnbjeots  and   pvirpose*   of   xsUef. 

City  authorities  will  not  be  reqoired  by  man- 
damus to  levy  taxes  for  water  supply  in  exc«si 
of  limit  existing  at  the  time  of  tne  contract- 
State  V.  Royse  (Neb.)  473. 

Where  a  shorthand  reporter  was  employed,  ia 
a  proceeding  before  the  city  council,  acting  as 
a  board  of  equalization,  to  take  down  the  evi- 
dence, held,  that  mandamus  would  lie  to  compd 
him  to  deliver  a  transcript  of  the  evidence  to 
the  complainant  in  the  proceedings,  notwitli- 
standing  a  secret  agreement  by  the  terms  of 
which  lie  was  to  deliver  a  transcript  to  only  oge 
of  the  parties.— Mockett  v.  State  (Neb.)  588. 

Where  a  county  board  has  repeatedly  neglect- 
ed to  include,  since  the  rendition  of  a  jodgment. 
the  same  in  either  the  annual  estimate  or  levy, 
it  is  a  breach  of  a  pre-existing  duty,  and  ma> 
damus  may  issue -to  compel  its  performance.— 
State  y.   Kineval   (Neb.)    798. 

i  3.     Jariadlotlam,   proeeedlnca,    and  !•• 
Ilef. 

An  appeal  from  an  order  directing  numdamns 
to  compel  district  trustees  to  build  a  achoolhoDse 
will  be  dismissed,  where,  after  the  order.  iB 
the  trustees,  except  defendant,  complied  there- 
with.—Stephens  V.  Querry  (Iowa)  1115. 

Where  the  abstract  failed  to  show  service  of 
a  notice  of  appeal  on  the  clerk  of  the  di8tri.:t 
court,  the  Supreme  Court  acquired  no  jnri^iliC' 
tlon.---Stephens  v.  Querry  (Iowa)  1115. 

In  proceeding  for  mandamus,  new  mattn. 
alleged  in  an  answer  as  a  defense,  will  not  be 
considered,  unless  supported  by  proo^ — State 
y.  Kineval  (Neb.)  798. 

A  taxpayer  or  elector  is  a  proper  party  to 
apply  for  mandamus  to  compel  performance 
by  county  commissioners  of  a  piiblic  traty.- 
State  T.  Menzie  (S.  D.)  745. 

An  alternative  writ  of  mandamus  to  county 
commissioners  held  to  sufflcientiy  state  the  par- 
ticular duty  they  were  required  to  perform.— 
State  T.  Menzie  (S.  D.)  745. 

.   MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  J  20. 

MANSLAUGHTER. 

See  "Homicide." 

MARRIAGE. 

See  "Divorce";   "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Hnsband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Fidelity  insurance,  see  "Insurance,"  IS  2.  3,  5. 

Relief  associations,  see  "Insurance,"  i  12. 

{   1.    The  relation. 

Evidence  held  to  sustain  claim  of  plaintilf 
that  his  contract  of  employment  was  modified 
and  the  changes  acquiesced  in  by  both  parrire  to 
the  contract. — Youugtterg  v.  Lamberton  (Mian.) 
571. 

Where  an  employe  has  been  discharged,  and 
has  acquiesced  in  such  discharge,  he  is  not  re- 
quired to  return  to  the  employer's  service  at 
tne  request  of  the  latter. — Youngberg  T.  Lam- 
berton (Minn.)  571. 
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S    2.     Serrloes  and  oompenaatloB. 

■\Vhere,  under  a  written  contract,  one  party 
was  required  to  render  services  for  a  year  at  a 
fixed  salary  and  a  percentage  of  the  business 
at  a  specified  time,  a  parol  modification  provid- 
ing that  either  might  terminate  the  contract  at 
will,  when  a  settlement  should  be  made,  entitled 
the  discharged  employe  to  a  settlement  and  to 
the  portion  of  profits  then  earned.— Youngberg 
T.  Liini'berton  (Mimi.)  571. 

In  an  action  on  a  contract  of  employment, 
evidence  held  to  warrant  a  finding  that  the 
agreed  compensation  of  plaintiff  for  services 
was  $100  a  month,  expenses,  and  commissions. 
— Moller  T.  J.  L.  Gates  Land  Go.  (Wis.)  174. 

S    3.     Master's   llabUlty   for  Imjarira   to 
aerramt. 

Danger  from  an  exposed  saw  held  so  obvious 
as  to  nave  been  within  the  comprehension  of 
an  ordinary  person,  so  that  a  servant  injured 
thereby  could  not  recover. — Mushinsky  v.  Vin- 
cent  (Mich.)  43. 

The  employment  of  an  infant  between  the 
ages  of  14  and  16  years  in  a  sawmill,  whose 
owner  had  not  procured  a  certificate,  as  provid- 
ed by  Laws  1895,  p.  386,  c.  171,  is  illegal,  and 
if  injury  results  to  the  employe  from  a  failure 
to  guard  dangerous  machinery,  these  facts  make 
a  prima  facie  case  against  the  employer. — ^Per- 
ry V.  Tozer  (Minn.)  137. 

Where,  from  the  nature  of  the  work,  the  duty 
to  discover  defects  in  the  appliances  devolves 
on  the  employe,  the  employer  is  not  liable  for  a 
defect  which  the  latter  by  reasonable  inspec- 
tion would  have  discovered. — New  Omaha  Thom- 
sou-Houston  Electric  Light  Co.  v.  Rombold 
(Neb.)  1030 

8  4.     •^—  Toola,    iwao.'hiiiogy,    appUaaeea, 
and  places  for  work. 

A  railroad  company  owes  the  duty  to  its 
trainmen  to  be  diligent  in  maintaining  its 
track.  —  Hamilton  v.  Michigan  Cent.  B.  Co. 
(Mich.)  392. 

A  hoist  used  for  the  purpose  of  lifting  mate- 
rial to  the  second  story  of  a  building,  construct- 
ed by  the  carpenters  engaged  on  the  building, 
was  not  an  appliance,  within  the  rule  that  a 
master  is  obliged  to  furnish  reasonably  safe  ap- 
pliances. —  Gittens  v.  William  Porten  Co. 
(Minn.)  378. 

Ordinarily,  in  providing  his  employes  with  a 
place  to  work  or  appliances,  an  employer  is 
bound  to  exercise  reasonable  care  to  insure  their 
safety. — New  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  V.  Rombold  (Neb.)  1030. 

An  employer  is  bound  to  keep  the  place,  tools, 
and  appliances  in  a  reasonably  safe  condition, 
and  to  make  a  seasonable  inspection  with  that 
view.— New  Omaha  Thomson-Houston  Electric 
Light  Co.  V.  Rombold  (Neb.)  1030. 

{  5.     -^  Felloir  serTanta. 

An  inspector  of  a  railroad  roadbed  is  not  a 
fellow  servant  with  a  railroad  engineer. — Ham- 
ilton V.  Michigan  Cent.  R.  Co.  0>lich.)  392. 

Where  the  negligence  of  the  master  combines 
with  the  negligence  of  a  servant,  the  two  con- 
tributing to  produce  an  injury  to  another  serv- 
ant, who  is  himself  free  from  negligence,  the 
master  is  liable.  —  Thomas  v.  Smith  (Minn.) 
141. 

The  rule  requiring  the  master  to  exercise  a 
general  supervision  over  his  servants  docs  not 
require  their  protection  from  the  negligence  of 
a  fellow  servant. — Dixon  v.  Union  Iron  Works 
(Minn.)  375. 

A  superintendent,  when  engaged  with  the  oth- 
er servants  in  the  common  employment,  is  a 
fellow  servant. — Dixon  v.  Union  Iron  Works 
(Minn.)  375. 

Where  the  carpenters  engaged  upon  a  build- 
ing constructed  a  hoist,  one  assisting  in  operat- 


ing the  hoist,  who  was  injured  by  its  being  im- 
properly fastened,  is  a  fellow  servant  of  those 
who  erected  it. — Gittens  v.  William  Porten  Co. 
<Minn.)  378. 

In  an  action  for  injuries  to  servant  through 
acts  of  vice  principal,  the  master  held  liable.— 
Borgerson  v.  Oook  Stone  Co.  (Minn.)  734. 

t   0.    ——  Risks  aasnmed  by  servant. 

Laundry  operative,  injured  at  ironing  ma- 
chine, held  to  have  assumed  the  risk.— Kup- 
kofski  V.  John  S.  Spiegel  Co.  (Mich.)  48. 

The  erection,  fastening,  and  operation  of  a 
hoist,  to  lift  material  used  in  the  erection  of  a 
building,  donstituted  a  mere  detail  of  the  |;en- 
eral  work,  and  a  servant  assumed  the  risk  inci- 
dent thereto.— Gittens  v.  William  Porten  Co. 
(Minn.)  378. 

In  an  action  by  an  employe  for  personal  in- 
juries, held,  that  he  assumed  the  risk  of  con- 
tinuing at  work.— Nelson  v.  Kelso  (Minn.)  459. 

f    7.    ^^  Actions. 

i     Laundry   operative,    injured    at   ironing   ma- 
chine, held  guilty  of  contributory  negligence. — 
'  Kupkofski  V.  John  S.  Spiegel  Co.  (Mich.)  48. 

:  Evidence  considered  in  an  action  for  injuries 
to  an  employe  A«{({  to  support  finding  of  negli- 
gence on  the  part  of  defendant  in  failing  to 
properly  guard  dangerous  machinery  in  a  saw- 
mill.—Perry  V.  Tozer  (Minn.)  137. 

Evidence  in  an  action  bjr  an  employe  for  per- 
sonal injuries  held  insufficient  to  show  defend- 
ant's negligence  in  standing  certain  boiler  tubes, 
upright  in  a  shop,  one  of  which  fell  upon  a 
workman. — ^Thomas  v.  Smith  (Minn.)  141. 

Evidence  in  an  action  for  personal  injuries  to 
servant  held  to  show  that  he  had  assumed  the 
risk.— Dixon  v.  Union  Iron  Works  (Minn.)  376. 

The  question  as  to  whether  foremen  employ- 
ed by  a  master  to  superintend  the  loading  of 
floor  were  vice  principals  held  a  qpestion  foi 
the  jury.  —  Comers  v.  Washburn-Crosby  Co. 
(Minn.)   738. 

Evidence  in  an  action  for  injnries  to  employe 
held  to  sustain  finding  that  plaintiff  was  free 
from  contributory  negligence  and  did  not  as- 
sume the  risk. — Bredeson  v.  O.  A.  Smith  Lum- 
ber Co.  (Minn.)  977. 

Evidence  in  action  for  injnries  to  employes 
Acid  to  sustain  finding  that  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury.— 
Bredeson  v.  C.  A.  Smith  Lumber  Co.  (Minn.) 
977. 

In  an  action  for  Injuries  to  a  railroad  em- 
ploye by  collision  of  a  train  with  a  handcar  on 
which  he  was  working,  evidence  examined,  and 
held  to  show  contributory  negligence  on  the  part 
of  the  injured  employe.- Chicago,  B.  &  Q.  R. 
Co.  v.  Healey  (Neb.)  1024. 

S   8.    UablUties    for    injuries    to    third 
persons. 

Where  it  is  necessary  for  a  servant  to  open 
a  trap  door,  and  he  negligently  leaves  it  open 
after  performing  his  work,  the  master  is  liable 
to  one  injured  by  such  negligence. — ^L.  W.  Pom- 
erene  Co.  v.  White  (Neb.)  232. 

The  master  Is  liable  for  the  negligence  of  a 
servant  within  the  scope  of  his  employment. — 
L.  W.  Pomerene  Co.  v.  White  (Neb.)  232. 

In  action  against  proprietor  of  store  for  false 
imprisonment,  because  plaintiff  had  been  im- 
prisoned and  seardied  by  the  floor  walker,  an 
mstruction  held  erroneous  as  not  applicable  to 
the  relation  between  defendant  and  plaintiff. — 
Cobb  V.  Simon  (Wis.)  276. 

In  notion  airninst  proprietor  of  a  store  for 
false  impri.'iiinniont,  because  the  floor  walker 
imprisoned  jjluintiS  in  the  store  and  searched 
her,  an  instruction  on  ratification  of  the  tort 
by  defendant  held  erroneous.— Cobb  v.  Simon 
(Wis.)  276. 
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In  action  against  master  tor  damages  because 
of  servant's  tort,  the  question  whetner  defend- 
ant ratified  the  act  of  the  serrant  kM  one  for 
the  jury.— Cobb  v.  Simon  (Wis.)  2T6. 

In  an  action  against  proprietor  of  store  for 
false  imprisonment,  because  imprisoned  and 
searched  by  floor  walker,  held,  that  the  infer- 
ence from  the  evidence  that  the  floor  walker 
had  produced  certain  property  from  under  plain- 
tiffs arm  ^  a  trick  was  not  conclasiTe.--Oobb 
V.  Simon  (Wis.)  276. 

Where  a  tort  is  committed  by  a  serrant,  it  is 
not  necessary,  in  order  to  show  ratification  by 
the  master,  that  the  information  as  to  the  tort 
should  come  from  the  injured  party. — Oobb  v. 
Simon  (Wis.)  276. 

Retention  of  the  servant  in  the  employ  of  a 
master  after  notice  to  the  principal  of  a  tort 
committed  by  a  servant  is  evidence  of  the  rati- 
fication of  the  act  by  the  principal,  but  the  in- 
formation to  the  principal  mnst  be  full  and 
complete.— Cobb  v.  Simon  (Wis.)  276. 

In  an  action  against  the  proprietor  of  a  store 
for  false  imprisonment,  because  of  his  floor 
walker  having  imprisoned  plaintiff  and  search- 
ed her,  held  that,  if  the  floor  walker  knew  noth- 
ing bad  been  stolen  by  plaintiff,  bnt  falsely  or 
by  a  trick  made  it  appear  so,  defendant  was 
not  liable.— Cobb  v.  Simon  (Wis.)  276. 

In  an  action  against  the  proprietor  of  a  store 
for  false  imprisonment,  because  of  his  floor 
walker  having  imprisoned  plaintiff  and  search- 
ed her,  held  that,  if  he  honestly  believed  plain- 
tiff had  stolen  the  property,  defendant  would 
not  be  liable.— Cobb  v.  Simon  (Wis.)  276. 

In  action  for  false  imprisonment,  an  instruc- 
tion on  master's  liability  for  servant's  tort, 
while  not  commendable,  hM  not  erroneons. — 
Cobb  V.  Simon  (Wis.)  276. 

Evidence  held  to  support  findings  that  one  de- 
fendant was  acting  within  the  scope  of  his  em- 
ployment as  servant  of  the  other  defendant  in 
driving  the  team  which  caused  the  injury. — 
Davis  V.  Dregne  (Wis.)  512. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  "Al- 
teration of  Instruments." 

Of  evidence  in  criminal  prosecutions,  see 
"Criminal  Law,"  S  6. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  |  4. 

MECHANICS'  LIENS. 

Documentary  evidence  in  action  to  foreclose, 
see  "Evidence,"  {  6. 

I  1.    Blslit  to  Uen. 

In  an  action  to  foreclose  a  mechanic's  lien, 

a  decree  iinding  the  property  subject  held  not 
supported  by  the  evidence.— Tidball  v.  Holyoke 
(Neb.)  1019. 

Evidence  hdd  sufficient  to  show  knowledge 
and  consent,  under  Rev.  St.  1898,  I  3314,  giv- 
ing a  mechanic's  lien  on  property  where  owner 
has  knowledge  of,  and  consents  to^mprove- 
ments  made.— Lents  v.  Eimermann  (Wis.)  181. 

{   S.    Frooeedlnga  to  perfect. 

In  an  action  to  foreclose  a  mechanic's  lien,  it 
must  appear  that  the  statement  of  the  claim 
has  been  filed  with  the  proper  o£9cer  in  due 
time.— Tidball  v.  Holyoke  (Neb.)  1019. 

Under  Rev.  St  1808,  {  8315,  rekitive  to  no- 
tice of  lien  claim  by  subcontractor,  service  of  a 
copy  of  claim  hdd  sufficient — Lents  v.  Eimer- 
mann (Wis.)  181. 


Under  Rev.  8t  1888,  {  8320,  cUimaat  kU 
properly  permitted  to  amend  a  mechanic's  lies 
claim. — Lenti  v.  Bimermann  (Wis.)  181. 

S   3.    Asalciunent  of  lien  or  elalm. 

Order  of  court  in  bankruptcy  proceedings,  so- 
thorising  the  acceptance  of  a  smaller  sum  in  tuZ 
of  a  claim  due  ttie  bankrupt,  held  not  to  alfect 
the  right  of  one,  to  whom  the  claim  was  at- 
signed  prior  to  the  bankruptcy  proceedings.  t>< 
recover  thereon. — Kudner  v.  Bath  (Mich.)  685. 

S  4.  WalTor,  disoliarse,  geloa— ,  mmi 
satisfaction. 
Under  Rev.  St  1898,  i  8317,  sabcontiactar 
hdd  not  to  waive  his  lien  by  accepting  an  order 
for  the  amount  due  him,  when  he  did  not  ex- 
pressly receive  it  as  payment — Lents  r.  XHmer- 
mann  (Wis.)  181. 

I  S.     Enforcement. 

Discharge  of  liens  for  labor  against  m  build- 
ing, before  action  for  balance  due  the  contractor 
is  commenced  by  his  assignee,  who  ia  also  as- 
signee of  the  lienors'  claims,  held  unnectMiir. 
Comp.  Laws  1897,  i  10,732.— Cady  t.  Fair 
Plain  Uterary  Aas'n  (Mich.)  680. 

Assignee  of  claim  of  contractor  (or  balance 
on  buudlng  contract  hOd  entitled  to  recover, 
though  liens  had  been  filed  by  laborers;  he  be- 
ing also  assignee  of  their  daims. — Cmij  t.  Fair 
Plain  Literary  Ass'n  (Mich.)  680. 

In  an  action  to  foreclose  a  Uen  (or  lamb«r 
delivered,  evidence  hdd  sufficient  to  show  that 
the  last  item  was  delivered  within  90  days  nex: 
Iiefore  the  filing  of  the  lien  statement  —  L. 
Lamb  Lamber  Oo.  v.  Benson  (Minn.)  143. 

i   6.    Indenmlty  acalast  liens. 

A  bond  given  by  a  contractor  for  the  erectioc 
of  a  schoolhouse  held  not  for  the  benefit  of  sob- 
contractors  and  materialmen. — Green  Bay  Lux- 
ber  Co.  t.  Independent  School  INat.  of  Odeinlc 
(Iowa)  72. 


MEDICINES. 


See  "Druggists." 

MEETINGS. 

School  district  meetings,  see  "Schools  sod 
School  Districts,"  S  1. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  "Frauds. 
Statute  of,"  §  6. 

MENTAL  CAPACITY. 

Opinion  evidence,  see  "Bvldence,"  |  11. 

MERGER. 

Of  cause  of  actton  in  judgment,  see  "Jodr 
ment,"  S  6. 

Of  liens  on  foreclosure  of  mortgage,  see  "Mort- 
gages," I  7. 

MINES  AND  MINERALS. 

{   1.    Title,   eonTCTaneas,   and   eoatraetii 

A  purchaser  of  mining  claims  held  not  au- 
thorized to  rescind  because  a  part  of  the  gronnd 
included  was  adjudged  to  belong  to  a  third  pe^ 
son.— Smith  v.  Detroit  &  D.  Gold  Min.  Co.  (8. 
D.)  17. 

An  agreement  for  the  purchase  of  mfaiinf 
claims  held  not  subject  to  rescission,  where  tlie 
purchaser  could  not  restore  everything  to  the 
seller.— Smith  T.  Detroit  &  D.  Gold  Min.  Co. 
(S.  D.)  17. 
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Tbe  word  "ImproTementB,"  in  an  agreement 
'or  Uie  purchase  of  mining  daima,  held  to  in- 
clude removable  bettermenta. — Smith  r.  De- 
xoit  &  D.  Gold  Min.  Go.  (S.  D.)  17. 

Under  Rer.  OiT.  Code  1903,  {  127S,  the  par- 
ies to  an  agreement  for  the  purchase  of  miu- 
ag  claims  Acid  authorized  to  agree  on  the 
imount  of  damages  occasioned  by  a  breach 
:hereof.— Smith  t.  Detroit  &  D.  Gold  Min.  Oo. 
S.  D.)  17. 


Se«  "Infanta." 


MINORS. 


MISJOINDER. 

Ot  partlea.  see  "Partiei^''  I  8. 

MISREPRESENTATION. 

See  "Falae  Pretenses";   "Fraud." 

MISTAKE 

SflFect  aa  to  negotiable  instrnments,  tee  '^Uls 

and  Notee,"  {  1. 
Ground    for    reformation    of    instivment,    see 

"Reformation  of  Instrnments,"  |  1. 

MODIFICATION. 

Of  award  of  alimony,  see  "DiToree,"  {  8. 

Of  contract,  see  "Contracts,"  {  8. 

Of   contract  of  employment,  see  "Master  and 

Servant,"  {  1. 
Of  judgment,  see  "Appeal  and  EiTror,"  (  20. 

MONEY  LENT. 

One  cannot  recover  aa  for  money  loaned  on 
a  petition  vhich  charges  the  defendant  with  no 
other  liability  than  that  of  indorser  of  a  note.— 
Hamatt  t.  Holdrege  (Neb.)  443. 

MONEY  RECEIVED. 

Recoverr  ot  payment  in   general,   see  "Pay- 

ment,''^  {  8. 
Recovery  of  price  paid  for  goods,  see  "Salea^" 

•  w. 
Recovery  of  price  paid  for  land,  see  "Vendor 

and  Porchaser,"  I  8. 

Wherever  one  person  has  mon^  to  which  In 
eqnity  another  is  entitled,  the  obligation  may 
be  entotced  by  assumpsit. — Devries  Batata  v. 
Hawkins  (Neb.)  702. 

MONOPOLIES. 

Grants  of  privileges  or  immunitieo,  see  '^n- 
Btitntional  Law,^'  (  8. 

MORTALITY  TABLES. 

Admisribility  in  evidence,  in  action  tor  wrong- 
foi  death,  see  "Death.''  {  1. 

MORTGAGES. 

Parol  or  extrinsic  evidence,  see  "Evidence," 
I  7. 

Reformation,  see  "Reformation  of  Instrn- 
ments," i  2. 

Taxation  of  mortgaged  property,  see  "Taxa- 
tion," I  1. 

JfortfiKH/e*  Z)v  porUouZo^  cZcuMa  Q/'parttet. 
Bee  "Bzecntors  and  Administrators,"  i  2;   "In- 
fants," {  1;    "Joint-Stock  Companies." 
Agricultural  societies,  see  "Agriculture." 


ifortgaget  of  partioular  »peciei  of  property. 
See  "Homestead,"  {  1. 
Personal  i>roperty,  see  "Chattel  Mortgages." 

I    X.    Beqnlaltea  and  Talidity. 

In  an  action  to  declare  a  deed  absolute  in  form 
a  mortgage,  certain  evidence  offered  by  plaintiff 
held  properly  excluded  aa  evidence  of  a  col- 
lateral fact  not  pertinent  to  the  issue. — Pliilipa 
T.  Mo  (Minn.)  8W. 

Evidence  in  action  to  declare  deed  absolute  in 
form  a  mortgage  held  to  sustain  judgment  for 
defendants.—Philips  v.  Mo  (Minn.)  9W. 

I  2.     Beooxdiaia;  and  resiatration. 

To  entitle  the  nolder  of  a  mortgage  to  fore- 
closure, it  Is  not  necessary  to  show  record. — 
McKeuzie  v.  Beaumont  (Neb.)  225. 

I  8.     Biahts  and  UablUtlea  of  parties. 

Where  the  owner  of  real  estate  binds  himself 
in  a  mortgage  to  insure  for  the  protection  of 
the  mortgagee,  the  latter  has  an  equitable  lien 
on  the  money  due  on  the  policy  taken  out  by 
the  mortgagor.— Hyde  v.  Hartford  Fire  Ins.  Co. 
(Neb.)  Wd. 

{  4.    AsalsiiaieBt  of  mortcace  or  debt. 

Where  a  mortgagee  assigna  a  mortgage,  with 
a  covenant  on  the  part  of  the  mortgagor  to  keep 
the  premises  insured,  and  in  his  assignment 
guaranties  the  payment  of  the  debt,  and  there- 
after the  aBsignor  becomes  the  owner  of  the 
mortgaged  premises  and  takes  out  insnrance, 
and  a  loss  occurs,  the  then  owner  of  the  mort- 
gage will  have  an  equitable  lien  on  the  pro- 
ceeds of  the  policy  to  the  extent  of  his  interest. 
—Hyde  v.  Hartford  Fire  lus.  Co.  (Neb.)  629. 

I  5.    Payment   o>  perforaaanee   of  eon- 
dltlon,  release,  and  satlafaetlon. 

Declaration,  in  release  ot  mortgage,  that  it 
is  fully  paid,  held  controlled  by  other  state- 
ments showing  it  to  be  a  satisfaction  only  of 
specific  tracts  named  therein. — Scott  v.  Hay 
(Minn.)  106. 

Complaint,  nnder  Rev.  Civ.  Code  <  2061,  giv- 
ing right  of  action  to  mortgagors  against  mort- 
gagees for  damages  and  penalty  for  failure  to 
release  a  mortgage  after  it  is  paid,  ^Id  de- 
murrable for  want  of  facts.— Mader  t.  Piano 
Mfg.  Cp.  (S.  D.J  843. 

{  O.   Foreoloanre  by  ezerolse  of  power 
of  sale. 

A  defective  foreclosure  ot  a  mortgage,  nnder 
power  therein  contained,  in  1874,  was  validated 
by  the  cnratire  acts  of  1883  and  1889,  now 
Gen.  St.  1894,  f  {  6054,  6055.— Johnson  v.  Peter- 
son (Minn.)  384. 

{  7.    Foreelestare  bj  aetien. 

One  who,  as  trustee,  seeks  the  foreclosure  of 
two  senior  mortgages  while  holding  two  junior 
incumbrances  in  his  individual  capacity,  will  t)e 
bound  individually  by  the  decree. — ^Walsh  t. 
Robinson  (Mich.)  55. 

Owner  of  equity  hdd  not  entitled  to  complain 
that  taxes  paid  by  Junior  incumbrancer  were 
included  in  foreclosure  decree  rendered  in  suit 
by  purchaser  at  previous  foreclosure,  to  which 
owner  was  not  party,  though  purchaser  did 
not  ask  enforcement  of  Junior  lien.— Walsh  ▼. 
Robinson  (Mich.)  55. 

Where  the  return  of  a  sheriff  to  an  order  ot 
sale  recites  that  publication  was  duly  made,  it 
would  be  presumed,  as  against  an  objection, 
unsupported  by  evidence,  that  it  was  not  made 
for  the  necessary  period,  tliat  the  recital  in  the 
return  is  true. — Shepherd  t.  Venuto  (Neb.)  226. 

Objections  to  appraisers  on  foreclosure  as 
not  qualified  and  disinterested  will  be  overruled, 
where  the  only  objection  is  that  one  appraiser 
was  a  constable  and  the  other  a  Justice  of  tlie 
peace.— Durland  v.  McKibben  (Neb.)  22& 

Evidence  in  foreclosure  examined,  and  AeM 
to  fail  to  ahow  any  substantial  difference  he- 
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tween  the  real  and  the  appraised  value  of  the 
land.— Durlnnd  v.  McKibben  (Neb.)  228. 

Where,  on  foreclosure  sale,  the  holder  of  a 
junior  lien  in  not  concluded  thereby,  the  mort- 
gage lien  will  not  merge  in  the  legal  title  of 
the  purchaser  for  the  benefit  of  the  Junior  lien 
holder. — City  of  Lincoln  ▼.  Lincoln  St  Ry.  Co. 
(Neb.)  256. 

Before  plaintifF  in  foreclosure  can  recover  the 
proceeds  of  a  judicial  sale,  he  must  prove  con- 
firmation of  the  sale. — Craw  v.  Abrams  (Neb.) 
296. 

On  confirmation  of  a  foreclosure  sale  by  a 
sheriff,  it  is  his  duty  to  pay  the  money  to  the 
persons  entitled  thereto  tinder  the  order  of  the 
court.— Craw  t.  Abrams  (Neb.)  296. 

Where  a  mortgage  covered  two  lots,  that  both 
were  on  foreclosure  appraised  together  is  not  a 
matter  of  which  the  mortgagor  can  complain. 
— Tichey  v.  Simecek  (Neb.)  323. 

Where  a  mortgage  covered  two  lots  separate- 
ly, and  the  sheriflf's  return  shows  that  they 
were  first  offered  separately,  and  not  sufficient 
■was  bid,  it  was  the  duty  of  the  sheriff  to  of- 
fer both  lots.— Tichey  y.  Simecelc  (Neb.)  323. 

The  correctness  of  a  decree  in  foreclosure 
cannot  be  considered  on  appeal  from  an  order 
of  confirmation.— Tichey  t.  Simecek  (Neb.)  323. 

Evidence  in  an  action  for  foreclosure  review- 
ed, and  finding  that  certain  real  estate  was  not 
included  in  the  mortgage  held  sustained  by  the 
evidence. — Thomas  v.  Janesofsky  (Neb.)  332. 

Only  such  defenses  as  accrue  after  judgment 
in  foreclosure  can  be  interposed  against  a  de- 
ficiency judgment  entered  after  report  of  the 
sale  of  ue  premises.— Carstens  ▼.  Bller  (Neb.) 
631. 

In  proceedings  to  foreclose  a  mortgage,  where- 
in it  is  sought  to  avoid  a  tax  sale,  a  decree 
cutting  off  rights  of  purchaser  held  error.— But- 
ler T.  CoppTNeb.)  634. 

Evidence  in  action  to  foreclose  a  mortgage 
held  sufficient  to  show  that  plaintiff  was  not  a 
bona  fide  holder  of  the  paper,  but  that  it  was 
acquired  after  maturity  and  with  knowledge  of 
lack  of  consideration.— Com  Ezch.  Nat.  Bank 
V.  Jansen  (Neb.)  814. 

Motion  to  set  aside  a  foreclosure  sale,  for  the 
reason  that  the  premises  were  sold  for  less  than 
their  value,  held  properly  denied.— Jones  t. 
Stairs  (Neb.)  1017. 

Obmplaints  as  to  a  former  order  of  sale  on 
foreclosure,  which  is  not  claimed  to  have  dis- 
charged the  decree,  are  not  available  as  objec- 
tions to  a  second  sale. — Dartmouth  Sav.  Bank 
V.  Foley  (Neb.)  1033. 

A  sale  on  foreclosure  Aeld  properly  confirmed. 
— Harte  t.  Wedge  (Neb.)  lOSS. 

In  an  action  to  foreclose  a  mortgage,  where 
judgment  was  entered  for  defendants,  an  award 
of  costs  in  favor  of  defendants  was  proper. — 
Brown  t.  Skotland  (N.  D.)  543. 

Under  Rev.  St.  1898,  {$  3162,  8166,  a  mort- 
gagor's grantee,  against  whom  a  deficiency  judg- 
ment has  been  rendered,  lirld  entitled  to  re- 
deem, making  a  sale  before  the  expiration  of 
the  year  after  the  rendition  of  the  judgment 
premature. — Citizens'  Loan  &  Trust  Co.  v. 
Witte  (Wis.)  161. 

Evidence  examined,  and  Jield  to  show  that 
note  and  mortgage  were  in  fact  given  as  a 
continning  security  for  balance  on  a  prospect- 
ive merchandise  account  to  the  extent  of  goods 
in  excess  of  face  value  of  note. — Lippincott  t. 
Lawrie  (Wis.)  179. 

f   8.    Redeiitptiaa. 

An  owner  of  an  equity  of  redemption,  who 
has  not  been  made  a  party  to  the  foreclosure 
of  a  senior  mortgage,  in  which  junior  incum- 
brancers are  defendants,  cannot  clear  his  land 


of  the  junior  liens  by  merely  redeeming  fma 
the  foreclosure  sale.— Waldi  t.  Bobinaon  ^Mi< ::.' 
55. 

In  a  suit  to  enforce  an  alleged  tmst  ag^ise- 
ment  with  reference  to  land  sold  under  nmrt- 
gage  foreclosure,  facts  held  sufficient  to  «•:>- 
title  plaintiff  to  a  decree.— Sheehan  ▼.  FanrtJ 
(Mich.)   728. 

MOTIONS. 

Change  of  venue  in  civil  actions,  aee  "YeDoe.' 

8  1. 
Continuance  in  civil  actions,  see  "Continuan<f»." 
Direction  of  verdict  in  civil  actions,  see  •"Trial,'' 

S3. 
New  trial  in  dvil  actions,  see  "New  Trial,"  f  3. 
New  trial  in  criminal  prosecutions,  see  "(^nn- 

inal  Law,"  §  14. 
Opening  or  setting  aside  defanlt  indgment.  n* 

^'Judgment,"  §  I. 
Quashing  indictment  or  information,   see  "la- 

dictment  and  Information,"  {  2. 
Relating  to  pleadings,  see  "Pleading,"  {  8. 
Satisfaction  of  judgment  on  record,  see  "Jo-ir- 

ment,"  $  9. 

A  denial  of  a  motion,  without  prejndice  to  i 
right  to  commence  other  proceedings  to  i^eccre 
the  results  sought  by  the  motion,  is  erroneoos.— 
Cornish  v.  Coates  (Minn.)  579. 

MOTIVE. 

See  "Criminal  Law."  8  L 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
trictsk"  i  1. 

Authority  of  village  marshal  ta  arrest,  see 
"Arrest,"  §  1. 

Delegation  of  power  to  take  |)rivate  propertr 
for  public  use  to,  see  "Eminent  Domais," 
§  1- 

Injunctions  affecting,  see  "Injunction,"  |  2. 

Mandamus,  see  "Mandamus,*'  (  2. 

Ordinances  relating  to  intoscadng  Bqnors,  m« 
"Intoxicating  Liquors." 

Requests  for  instructions  in  action  for  personal 
injuries,  see  "Trial,"  §  8. 

Rights  of  telephone  companies  in  streets,  see 
"Telegraphs  and  Telephones,"  f  1. 

Special  laws  affecting,  see  "Statutes,"  {  2. 

Street  railroads,  see  "Street  Railroads." 

Validity  of  act  relating  to  special  assessmeatt 
as  taking  of  property  without  due  process  cf 
law,  see  "Constitutional  Law,"  {  8. 

Validity  of  statute  allowing  appeal  from  al- 
lowance of  claim  against,  as  taking  of  pff?- 
erty  without  due  process  of  law,  see  •'O.'S- 
stitutional  Law,"  §  8. 

Water  supply,  see  "Waters  and  Water  Cours- 
es," i  1. 

S   1,    Oireatloia,       alteration,       ealstaBct, 
and  dissolntioit. 

The  power  given  by  the  Constitution  to  citie? 
to  frame  their  own  charters  extends  to  any  sub- 
ject appropriate  to  the  orderly  conduct  of  m^i- 
nicipal  affairs.— State  v.  District  Court  of  St 
Louis  County  (Minn.)  132. 

The  matter  of  the  presentation  of  claim< 
against  a  city,  the  auditing  of  the  same,  anJ 
the  proceedings  for  reviewing  the  action  of  th» 
auditing  body,  are  appropriate  subjects  for 
charter  supervision.— State  v.  District  Court  of 
St.  Louis  County  (Minn.)  132. 

f  2.     OoTenuneiatal    powers    aad    <■>•- 
tlons  In  generaU. 

An  act  of  a  municipal  corporation  will  be  hdd 

invalid  when  so  remote  from  every  pnblic  pOT- 
liose  that  no  relation  thereto  can  be  discovered.— 
Le  Feber  v.  Northwestern  Heat,  Light  &  Pow«r 
Co.  (Wis.)  203. 
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■I  3.      Troeeedlmss    of    eo'uieU    or    otker 

?oveml]is  body. 
;omp.  St.  1899,  c.  26,  art.  2,  common- 
ly  kno-wn  as  the  initiatire  and  referendam  law, 
it  reqnires  a  petition  signed  by  at  least  15  per 
cent,  of  the  voters  of  the  dty  to  suspend  the 
operation  of  an  ordinance.— Bay  y.  Colby  & 
Tenney  (Neb.)  591. 

The  fact  that  a  village  ordinance  has  been 
Bubmitted  to  popular  vote  and  assented  to  by 
a  majority  of  the  electors  of  the  village  does 
not  prevent  it  from  being  held  void  and  un- 
reasouable. — ^Le  Feber  v.  Northwestern  Heat, 
Light  &  Power  Co.  (Wis.)  203. 

I  4.      Offloorsi  scents,  and  employta. 

The  city  council  of  East  Grand  Forks,  a  city 
incorporate'd  under  Gen.  Laws  1895,  p.  16,  c. 
8,  has  no  power  to  hear  charges  against  and  re- 
move the  mayor  of  that  city  from  his  office. — 
State  V.  Thompson  (Minn.)  887. 

A  second  assistant  city  clerk  held  within  Laws 
18U5,  p.  633,  c.  313,  {  tt,  exempting  officers  and 
clerks  for  whose  fidelity  a  superior  gives  bond 
from  civil  service  laws. — Butler  v.  Cfty  of  Mil- 
waukee (Wis.)  186. 

The  bond  of  a  dty  clerk,  which  covers  the 
eutire  administrative  duties  of  his  office,  in- 
cludes acts  of  his  second  assistant. — ^Butler  t. 
City  of  Milwaukee  (Wis.)  185. 

I    S.      Oomtrscta  In  generaL 

Alinisterial  duties,  involving  no  element  of 
judgment  or  discretion,  may  be  delegated  by 
the  governing  body  of  a  municipality. — Jewell 
Belting  Co.  v.  Village  of  Bertha  (Minn.)  424. 

The  governing  body  of  a  munidpality  clothed 
with  power  to  contract  for  the  municipality 
cannot  delegate  to  a  member  or  committee 
thereof  powers  involving  the  exercise  of  discre- 
tion.— Jewell  Belting  Co.  v.  Village  of  Bertha 
{Minn.)  424. 

One  contracting  with  a  mnnicipal  corporation 
is  conclusively  presumed  to  know  the  extent 
of  the  authority  of  the  officers  with  whom  he 
contracts. —  Jewell  Belting  Co.  t.  Village  of 
Bertha  (Minn )  424. 

Where  a  city  had  no  knowledge  that  an  arte- 
sian well,  which  its  officers  connected  with  the 
dty  water  mains,  was  located  on  plaintiff's 
property,  the  city  was  not  liable  to  plaintiff 
for  use  and  occupation  thereof. — Wilson  v.  City 
of  Mitchell  (8.  D.)  741. 

The  allowance  of  a  plumber's  bill  for  con- 
necting an  artesian  well  with  dty  water  mains 
by  a  city  hdd  not  to  show  notice  to  the  city 
that  the  well  belonged  to  plaintiff. — Wilson  r. 
City  of  MitcheU  (S.  D.)  741. 

I    6.    Pnbllo  ImproTementa. 

Facts  held  to  show  a  change  in  the  grade  of  a 
street,  authorizing  an  instruction  based  on  that 
theory  of  the  case  in  an  action  for  damages. — 
Caldwell  v.  Town  of  Nashua  (Iowa)  1000. 

Any  substantial  departure  from  the  specifica- 
tions in  a  contract  of  a  city,  which  is  required 
by  law  to  be  let  to  the  lowest  bidder,  will 
render  the  contract  void,  notwithstanding  but 
one  bid  was  presented  for  the  work. — Le  Tour- 
neau  v.  Hugo  (Minn.)  115. 

The  general  provisions  of  the  charter  of  the 
dty  of  Duluth,  requiring  all  public  work  to 
be  let  to  the  lowest  bidder,  apply  to  a  bridge 
authorized  to  be  constructed  over  a  navigable 
canal,  by  Gen.  Laws  1901,  jp.  79,  c.  75.— Le 
Tourncan  v.  Hugo  (Minn.)  116. 

Under  dty  charter,  authorizing  a  council  by 
ordinance,  resolution,  or  by-law  to  provide  for 
lighting  the  public  buildings  and  the  city  streets, 
the  action  of  the  council  in  awarding  a  con- 
tract by  motion  was  illegal  and  void. — Broder- 
ick  V.  City  of  St.  Paul  (Minn.)  118. 


Where  a  sewer  is  constructed  in  part  across 
private  property,  so  that  it  is  inaccessible  to 
the  lot  assessed  for  benefits,  such  assessment 
cannot  be  sustained. — State  v.  District  Court 
of  Ramsey  County  (Minn.)  425. 

tinder  St.  Paul  City  Charter,  p.  42,  c.  6,  tit. 
3,  §  48,  the  purchaser  or  holder  of  the  certifi- 
cate of  sale  under  assessment  proceedings  can- 
not appear  in  the  original  proceeding  and  have 
the  judgment  vacated  on  tlie  ground  that  it  is 
void.— In  re  Grading  Jessamine  St.  (Alinn.) 
878 :  National  Bond  &  Security  Co.  v.  City  of 
St.  Paul,  Id. 

Under  Gen.  St.  1894,  {  2315,  the  district 
court  of  Ramsey  county  has  power  to  alter  or 
vacate  any  part  of  the  plat  of  the  city  of  St. 
Paul,  or  of  its  additions,  including  streets  and 
public  squares,  and  to  adjudge  the  title  in  them 
to  the  parties  entitled  tlieieto.— In  re  Vacation 
of  Underwood's  Second  Addition  to  Oity  of  St 
Paul  (Minn.)  977 ;  Appeal  of  Townsend,  Id. 

Under  section  58  of  the  charter  of  the  city  of 
Duluth,  In  force  in  1S92,  held,  that  where  cer- 
tain land  owners  petitioned  for  an  improvement, 
but  It  was  not  signed  by  a  majority  of  property 
owners  affected  by  the  improvement,  it  confer- 
red no  authority  on  the  conndl  to  act— Hawkins 
▼.  Hortou  (MUm.)  1053. 

Failure  of  a  majority  of  the  property  owners 
affected  by  a  proposed  dty  improvement  to  sign 
the  petition  for  such  improvement  field  a  defect 
in  the  proceedings  fatal  to  the  validity  of  the 
assessment. — Hawkins  v.  Horton  (Minn.)  1053. 

Revenue  Act  1879,  entitled  "An  act  to  pro- 
vide revenue,"  etc.,  is  broad  enough  to  include 
provisions  for  spedal  ns-sessments.  —  City  of 
Omaha  v.  Eodgskins  (Neb.)  346. 

Comp.  St.  1901,  c.  77.  art.  1,  f  144,  relating 
to  the  recovery  of  spedal  taxes  and  assessments 
paid  under  protest,  applies  to  special  assess- 
ments.—City  of  Omaha  v.  Hodgskins  (Neb.) 
346. 

Where  a  taxpayer  complies  with  Comp.  St. 
1901,  c.  77,  art  1,  {  144,  he  may  bring  an  ac- 
tion against  the  city  or  county  to  recover  Ille- 
gal taxes  paid,  without  filing  his  claim  before 
the  dty  council  or  board  of  county  commission- 
ers.—Oty  of  Omaha  v.  Hodgskins  (Neb.)  346. 

When  section  69  (relating  to  the  recovery  of 
illegal  assessments  paid  under  protest)  of  the 
charter  of  metropolitan  cities  was  repealed  in 
1891,  Comp.  St.  1901,  c.  77,  art.  1,  §  144  (relat- 
ing to  recovery  of  taxes  under  protest),  became 
applicable  to  such  cities.— City  of  Omaha  r. 
Hodgskins  (Neb.)  346. 

One  seeking  to  enjoin  a  village  board  from 
making  special  assessments  must  show  on  the 
face  of  the  record  that  some  jurisdictional  fact 
is  wanting.— Bemis  v.  McCloud  (Neb.)  828. 

Plaintiff  in  a  suit  to  enjoin  the  collection  of  a 
special  assessment  cannot  claim  relief  on 
grounds  outside  of  the  pleadings. — Bemis  v. 
McCloud  (Neb.)  828. 

The  provisions  of  a  village  ordinance  granting 
the  exclusive  right  to  supply  lights  for  a  period 
of  years  held  so  interdependent  that  the  unrea- 
sonable portions  could  not  be  separated  from 
the  others,  so  as  to  allow  the  latter  to  stand. — 
Le  Feber  v.  Northwestern  Heat,  Light  &  Power 
Co.  (Wis.)  203. 

A  village  ordinance  granting  the  excluaive 
right  to  supply  lights  for  a  period  of  years  held 
unreasonable  and  void. — Le  Feber  v.  Northwest- 
ern Heat,  Light  &  Power  Co.  (Wis.)  208. 

f  7.     PoUoe  power  and  recnlatlona. 

Code,  g  707,  held  to  authorize  a  city  ordinance 
declaring  that,  in  the  event  the  master  of  a  dog 
shall  allow  him  to  run  at  large  without  a  muz- 
zle, the  master  shall  be  guilty  of  a  misdemenn- 
or. — Incorporated  Town  of  Sibley  v.  Lastrico 
(Iowa)  1074. 
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(  8.    Vm  Mid  recnlatloii  of  pwblie  vl*> 
ee»,  pvopertT,  and  works. 

Under  lioc.  Acts  1887,  p.  806,  Act  No.  688,  c. 


14,  i  3,  held,  that  a  city  may  leaae  land  on  river 
bank,  not  the  proper^  of  an  individual,  and 
authorize  the  lessee  to  boild  a  wharf. — Kemp 
V.  Stradley  (Mich.)  41. 

Certain  contracts  mad«  with  the  owners  of 
private  property  by  a  city,  whereby  an  ease- 
ment for  a  sewer  on  the  lots  of  snch  owners 
was  obtained,  held  to  give  the  city  no  right  to 
enter  on  the  property  to  connect  the  property 
with  sewers  elsewhere.— State  v.  District  Court 
of  Ramsey  County  (Minn.)  426. 

A  city  may  maintain  an  action  to  test  the  le- 
gality of  the  occupancy  and  molestation  of  its 
streets  by  any  one.— Ray  t.  Colby  &  Tenney 
(Neb.)  581. 

A  private  Individual  cannot  sue  to  prevent  gas 
mains  being  laid  in  the  city  streets,  unless  he 
plead  and  prove  some  special  resulting  injury. — 
Ray  T.  Colby  &  Tenney  (Neb.)  591. 

The  right  of  the  public  to  use  a  section  line 
highway  held  not  impaired  by  incorporation  of 
a  town  according  to  a  plat,  a  street  on  which 
departed  from  the  highway  wher«  it  crossed  a 
railroad.— Great  Northern  Ry.  Co.  v.  Town  of 
Viborg  (8.  D.)  6. 

Statutory  provisions  must  be  followed,  to 
authorize  a  city  to  stninkle  streets  at  the  ex- 
pense of  abutting  lots,  under  Rev.  St.  1898,  f 
926-10.— Borgman  v.  City  of  Antigo  (Wis.)  930. 

Adoption  of  Rev.  St.  1898,  c.  40a,  snbc.  7,  ! 
52,  subd.  40,  relating  to  provision  for  sprinkling 
streets,  as  part  of  a  city  charter,  held  mvalid. — 
Bergman  v.  City  of  Antigo  (Wis.)  936. 

§   9.    Torts. 

Action  for  damages  against  special  charter 
city  held  barred  under  Code,  §  1051,  prescribing 
limitations  of  3  months  and  30  days  notice  of 
claims.— Ulbrecht  v.  City  of  Keokuk  (Iowa) 
1082. 

A  city  held  not  to  have  waived  defects  in  no- 
tice of  a  claim  against  the  city  arising  from  its 
alleged  negligence.— Chamberlain  v.  City  of 
Sa«?naw  (Mich.)  166. 

Amendment  of  provision  of  city  charter  requir- 
ing notice  of  claims  from  city's  negligence  neld 
to  repeal  former  provision.— Ohamberlain  v.  City 
of  Saginaw  (Mich.)  156. 

A  notice  of  a  claim  for  wrongful  death  to  a 
village  held  not  objectionable  on  the  ground  that 
one  gross  amount  was  demanded  for  claims  of 
several  relatives  for  damages. — Hunter  v.  Vil- 
lage of  Ithaca  (Mich.)  712. 

Comp.  Laws  1897,   {  2754.  requiring  claims 
against  villages  to  contain  all  the  items  of  the 
claim,  held_uot  to  apply  to  a  claim  for  personal 
Village  of  Ithaca  (Mich.) 


-Hunter  ▼. 


injuries, 
712. 

Loc.  Acts  1897,  p.  1116,  No.  475,  c.  16,  {  2, 
providing  for  presentation  of  negligence  claims 
against  city,  construed  as  but  one  paragraph, 
and  held  to  require  notice  to  city  of  personal 
injury  claims.— Woodworth  v.  City  of  Kalama- 
zoo (Mich.)  714. 

Loc.  Acts  1897,  p.  1116,  No.  476,  c.  16,  {  2, 
providing  for  presentation  of  negligence  claims 
against  city,  held  not  waived  by  passage  of  or- 
dinance relative  to  presentation  of  claims  and 
advertisements  by  city  clerk. — ^Woodworth  v. 
City  of  Kalamazoo  (Mich.)  714. 

Loc.  Acts  1897,  p.  1116,  No.  475,  c.  16.  S  2, 
providing  for  presentation  of  negligence  claims 
against  city,  held  not  waived  by  act  of  city 
council  in  referring  claim  to  committee,  which 
refused  to  act  thereon  because  not  presented  in 
time.— Woodworth  v.  City  of  Kalamazoo  (Mich.) 
714. 


Loc.  Acts  1897,  p.  1116,  No.  475,  e.  10^  I  t 

providing  for  presentation  of  negligence  daica 
against  dtr,  held  not  repealed  by  Pnb.  Acti 
1S99.  p.  286.  No.  166,  Umiting  personal  iiumy 
actions  and  repealing  inconsistent  acts. — Virood- 
worth  V.  City  of  Kalamazoo  (Micfa.)  714. 

An  instmction  in  an  action  for  injnriea  earn- 
ed by  an  alleged  defect  in  a  sidewalk  held  prop- 
erly refused,  as  withholding  from  the  Jury  th« 
question  whether  a  proper  inspection  ana  ei- 
amination  had  been  made. — Kennedy  r.  G^  at 
St.  Cloud  (Minn.)  417. 

Evidence  in  an  action  against  a  dtjr  for  ir- 
juries  caused  by  a  defect  in  a  sidewalk  held  lu 
sustain  a  finding  that  the  defective  Bidewalk 
was  the  proximate  cause  of  tiie  injmy. — ^Ken- 
nedy V.  (Jity  of  St  Cloud  (Minn.)  417. 

Where  a  notice  given  under  a  city  charter  as 
to  injuries  received  claims  that  they  were  caus- 
ed by  ice  upon  a  sidewalk,  an  action  cannot  be 
maintained  to  recover  for  injuries  caused  by 
falling  into  a  dangerous  liole.— Olcott  t.  Gtj 
of  St.  Paul  (Minn.)  879. 

The  notice  provided  for  in  St.  Paul  City  Cbai- 
ter  1900,  p.  105,  c.  23,  ^  9,  of  injuries  to  a 
traveler  through  defective  sidewalk,  most  be 
sufficiently  definite  to  direct  attention  to  the 
substantial  defects.— Olcott  t.  City  of  St.  Paid 
(Minn.)  879. 

A  certified  copy  of  a  claim;  filed  witb  defend- 
ant city,  for  iignries  received  by  defects  in  a 
street,  held  not  inadmissible,  in  that  the  da'r 
of  filing  is  not  shown,  where  the  indorsement 
of  the  date  is  on  the  opposite  side  of  tbe  abevt. 
— City  of  South  Omaha  v.  Conroad  (Xeb.)  TMi. 

Unless  the  notice  required  by  Comp.  St.  1901, 
c.  18,  art.  8,  {  89,  to  be  given  cities  of  claims  t^r 
damages  from  defective  streets,  is  within  the 
prescribed  time,  there  can  be  no  recorery.— 
Schmidt  v.  City  of  Fremont  (Neb.)  830. 

Physical  incapacity  is  not  available  to  extend 
the  time  for  filing  statutory  notice,  reijniied  by 
Comp.  St.  1901,  c.  13,  art  3,  S  39,  of  a  claim 
for  damages  against  a  dty. — Schmidt  ▼.  City  of 
Fremont  (Neb^  830. 

Evidence  in  an  action  for  injuries  received  by 
alleged  defect  in  the  sidewalk  held  to  soEtaia 
verdict  for  plaintiff. — Ci^  of  Omaha  ▼.  Kraas 
(Neb.)  1059. 

Where  a  city  was  not  liable  for  trespasses  of 
its  officers  in  connecting  plaintiff's  wc^  with 
the  city  waterworks,  plaintiff  could  not  recov« 
the  reasonable  value  of  the  water  from  the 
city  on  waiving  the  tort  of  the  officers. — Wilsoo 
V.  City  of  Mitchell  (S.  D.)  741. 

A  city,  without  authority  to  connect  its  wa- 
ter mains  with  plaintiff's  artesian  well  without 
his  consent.  Mid  not  liable  for  water  used 
through  such  connection  by  the  wroncfnl  act 
of  the  city's  officers.- Wilson  v.  City  of  Mitdiell 
(S.   D.)   741. 

A  municipal  corporation  is  not  liable  for  tfa« 
value  of  property  destroyed  by  mistake  on  the 
order  of  its  health  officers. — Lowe  t.  Cboroy 
(Wis.)  942. 

1 10.    Flseal    nanacememt,    pmUlo    Aelt 
seonrlties,  and  taxatioa. 

(Jen.  St.  1894,  i  2771,  relating  to  the  issue  of 
municipal  bonds  in  aid  of  railroads,  applies  to  a 
village  incorporated  after  snch  section  took  ef- 
fect.—Schmitz  V.  Zeh  (Minn.)  1049. 

Where  bonds  issued  by  municipalities  are  is 
amount  in  excess  of  that  anthoriwd  by  statute, 
they  are  void  only  to  the  extent  of  tiie  excessive 
issue.— Schmitz  v.  Zeh  (Minn.)  1(M9. 

In  an  action  to  enjoin  the  payment  of  co- 
tain  municipal  bonds,  issued  under  Gen.  St 
1894,  §  2771,  to  aid  in  the  construction  of  a 
railroad,  held,  that  plaintiff  and  other  taxpayen 
were  estot^ed  from  questioning  their  validity.— 
Schmita  v.  Zeh  (Minn.)  1019. 
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I  IXm,    Olalata  acmliMt  eovpoMtlMk  T 

rrhe  administratiye  officers  of  a  cit7t  whoae 
AxMty  it  is  to  pass  on  claims  against  a  munici- 
pality,  in  perfoiminK  such  duty,  act  qaaai  Judi- 
<dally.— State  t.  District  Oourt  o<  Bt  Lonis 
County  (Minn.)  132. 

ff  IS.     Aotioma. 

Dnluth  CSty  Charter,  S  80,  proriding  for  an 
appeal  to  ttie  district  conrt  from  the  action  of 
tlie  city  conndl  on  presentation  of  a  claim,  is 
valid,  and  no  action  can  be  maintained  agamst 
it  until  the  claim  is  presented  to  its  auditing 
body  as  there  proTided.— State  v.  IHstriet  Ckmrt 
of  St.  Louis  Ooonty  (Minn.)  182. 

MUNICIPAL  COURTS. 

See  "Conrts,"  |  8. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCE. 

See   "Insorance."  i  12. 

NAMES. 

See  "Trade-Marks  and  Trade-Names.** 
Designation  of  persons  In  assessment  rolls,  see 
"Taxation,"  f  8. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Oourses";  "Wharrea." 

i    1.    Rlchta  of  palille. 

Though  the  channel  of  a  stream  Is  an  artificial 
channel,  owing  to  a  diversion  of  the  course  of 
the  stream,  it  being  navigable,  riparian  owners 
thereon  have  the  same  rights  and  remedies  as 
if  the  channel  had  been  that  of  the  natural  wa- 
ter course.— Lathrop  v.  City  of  Racine  (Wis.) 
182. 

{   2.    Blpariaa  and  littoral  riehta. 

tJnsnrreyed  islands  in  navigable  waters  in 
Wisconsin  are  preermaed  to  be  appurtenant  to 
the  surveyed  lands  near  by,  within  the  limits  of 
which  they  fall,  as  regards  riparian  rights. — 
Fransini  v.  Layhind  (Wis.)  409. 

In  case  of  a  mistake  in  making  public  land 
surveys  by  omitting  to  survey  any  island  in  a 
rhrer,  such  mistake  can  be  taken  advantage  of 
only  by  the  government,  by  proper  proceedings; 
and,  until  such  proceedings  are  taken,  the  island 
passes  with  a  conveyance  of  the  surveyed  land 
to  which  it  Is  appurtenant— Franzini  v.  Layland 
(Wis.)  499. 

NAVIGATION. 

See  'Navigable  Waters,"  S  1. 

NEGLIGENCE. 

Oaoslng  death,  see  "Death,"  <  1. 

By  imrticular  ctoMM  <)f  porttet. 

See  "Oarriers,"  Ml,  8;  "Municipal  Corpora- 
tions," I  9;  ''Physicians  and  Surgeons"; 
"Sheriffs  and  Constables,"  {  1. 

Employers,  see  "Master  and  Servant,"  IS  3-8. 

Railroad  companies,  see  "Railroads,"  H  3-7. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  S  2. 

CcnditUmoruaecifvarticvilaraveeieBcfproperti/, 

worm,  or  maoMumv. 
See  "Highways,"   |  4;    "Railroads,"  U  8-7; 
"Street  Raihroads,"  |  2. 


CanMbutoryneoUaenee. 

Bvidence  of,  in  action  by  employ^  for  personal 

injuries,  see  "Master  and  Servant,"  {  7. 
Of  owner  of  property    injured  by  fire  caused 

by  operation  of  railroad,  see  "Railroads,"  i  7. 
Of  passenger,  see  "Carriers,"  {  8. 
Of   person   injured    at   railroad   crossing,    see 

"Railroads,"  f  4. 
Of   person   injured   or   killed   by   operation   of 

street  railroad,  see  "Street  Railroads,"  {  2. 
Of  person  Injured  while  on  or  near  railroad 

track,  see  "Railroads,"  i  5. 
Of  servant,  see  "Master  and  Servant,"  |  3. 
Of  traveler  on  highway,  see  "Highways,"  (  4., 


I  1. 


eonstitntiiis 


Aets     or     ondsaloiis 
negllgenoe. 

Whether  a  person  of  ordinary  care  would  on 
a  particular  occasion  conduct  himself  in  a  par- 
ticular way  gives  no  legal  criterion  by  which  to 
determine  whether  such  conduct  would  be  con- 
sistent with  such  care. — Schrunk  v.  Town  of  St 
Joseph  (Wis.)  846. 

I   X.     Prozlmate  eanse  of  ixiiiivy. 

The  selling  of  beef  without  giving  Information 
that  it  was  Infected  held  not  proximate  cause 
of  one  geting  blood  poison  from  cutting  it  up 
after  he  learned  it  was  putrid.— Williams  v. 
Wiedman  (Mich.)  966. 

In  a  personal  injury  action,  on  the  qaestion 
of  plaintifTs  contributory  UMcUgence,  an  in- 
struction defining  "proximste'*'^  cause,  in  such 
connection,  as  meaning  efficient  or  material, 
ktld  erroneous.— Boyce  v.  Wilbur  Lumber  Co. 
(Wis.)  663. 

{   3.    ContxiliiitoiT  neg;lig;enee. 

Where  a  railroad  yardmaster  was  Idlled  in  a 
collision  between  a  train  on  which  he  was  rid- 
ing and  a  street  car,  the  negligence  of  the  rail- 
road company  in  failing  to  keep  a  watchman  at 
the  crossing  was  not  unputable  to  deceased,  in 
an  action  against  the  street  railway  company 
for  his  injuries.— Philip  v.  Heraty  (Mich.)  863. 

i  4.    Aetlona. 

Issues  as  to  primary  and  contributory  negU- 

fence  are  generally  qaestions  for  the  jury. — 
(athleeen  v.  Omaha  St.  Ry.  Co.  (Neb.)  243. 

Where,  In  an  action  for  damages,  the  undis- 
puted evidence  would  justify  no  reasonable  in- 
ference at  negligence,  it  is  not  error  to  direct  a 
verdict  for  defendant. — Hajsek  v.  Chicago,  B. 
&  Q.  R.  Co.  (Neb.)  327. 

Evidence  In  an  action  for  injuries  to  a  rail- 
road employe  held  insufficient  to  show  that, 
wherever  a  car  might  bare  been  placed  on  a 
switch,  it  would  have  struck  plalntifF,  while 
riding  on  the  ladder  of  the  other  car. — Boyce  v. 
WUbnr  Lumber  Co.  (Wis.)  663. 

In  an  action  by  a  railroad  employ^  for  per- 
sonal injuries,  evidence  that  it  was  customary 
for  railroad  yardmasters  and  switchmen  to 
ride  on  the  ladders  of  freight  cars,  while  set- 
ting in  and  taking  out  cars  from  switch  tracks 
in  the  yards,  held  admissible.— Boyce  v.  Wilbur 
Lumber  Co.  (Wis.)  663. 

In  an  action  for  injuries  to  plaintiff  by  the 
falling  of  a  door,  which  had  been  placed  stand- 
ing against  the  side  of  a  store,  facts  held  suffi- 
cient to  establish  a  prima  fade  case  of  negU- 
fence,  under  the  doctrine  of  res  ipsa  loquitur. — 
Llitzke  V.  Webb  (Wis.)  901. 

Presumption  of  negligence,  arising  fMm  the 
falling  of  a  door  left  standing  against  the  side 
of  a  building,  Md  rebutted  by  other  uncontra 
dieted  evidence.— KUtike  v.  Webb  (Wis.)  001. 


NEGOTIABLE  INSTRUMENTS. 

See  "BUIs  and  Notea" 
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NEWLY-DISCOVERED  EVIDENCE 

Opound  for  new  trial  in  civil  actions,  see  "New 

Trial,"  I  2. 
'Orouud  for  new  trial  in  criminal  prosecutions, 

see  "Criminal  Law,"  {  14. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law," 

8  14. 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  f  6;    "Criminal  Law," 

i  1«. 
Opening    or    vacating    judgment,    see    "Judg- 
ment,^' 13.  ,.  , 
Presumptions   as   to,   on   appeal,   see   "Appeal 

and  Error,"  {  16. 
Remand  by  appellate  court  for  new  trial,   see 

"Appeal  and  Error,"  i  20. 
Review  of  orders  on  motion*  for,  see  "Appeal 

and  Error,"  S  17. 

)    1.    Nature  and  seope  of  remedy. 

In  aetiona  tried  by  the  court,  under  Rev. 
Codes  1899.  8  5630,  the  refusal  or  failure  to 
find  on  all  the  issues  is  not  ground  for  new  trial 
or  reversal.— Chaffee-Miller  Land  Co.  v.  Bar- 
ber (N.  D.)  850. 

Where,  on  trial  of  a  money  demand,  both 
parties  moved  for  the  direction  of  a  verdict, 
Aud  the  court  discharged  the  jury  and  found 
for  plaintiff,  a  motion  by  defendant's  attorney 
for  a  new  trial,  alleging  errors  of  law,  is  not 
authorized,  under  Rev.  Codes  1899,  8  5630,  and 
an  appeal  from  such  order  will  not  lie. — Bank 
of  Park  River  v.  Town  of  Norton  (N.  D.)  860. 

The  granting  of  a  new  trial  to  defendant  is  in 
the  discretion  of  the  court,  though  the  amend- 
ment of  the  answer  is  necessary  for  introduc- 
tion of  new  defense.— Polk  v.  Carney  (S.  D.) 
360. 

8  2.    Oronnda. 

The  provisions  of  Code  1873,  8  2837,  re-en- 
acted in  Code,  8  3755,  excepting  the  provision 
relating  to  the  granting  of  new  trials  on  ac- 
count of  the  smalluess  of  the  verdict,  held  to 
extend  the  power  to  set  aside  verdicts  iwcause 
not  supports  by  the  evidence  to  verdicts  which 
are  inadequate.— Tathwell  v.  City  of  Cedar 
Rapids   (Iowa)   96. 

Code,  8  3755,  held  to  authorize  the  trial  court 
to  set  aside  a  verdict  in  a  personal  injury  ac- 
tion for  inadequacy  of  damages. — Tathwell  t. 
City  of  Cedar  Rapids  (Iowa)  96. 

The  provisions  of  the  Code  relating  to  prac- 
tice in  the  courts  supersede  the  rules  of  the 
common  law  only  so  far  as  they  are  inconsistent 
therewith.— Tathwell  v.  City  of  Cedar  Rapids 
(Iowa)  96. 

The  trial  judge  has  the  right  at  common 
law  to  set  aside  the  verdict,  in  an  action  for 
personal  injuries,  on  the  ground  that  it  is  in- 
adequate.—Tathwell  V.  City  of  Cedar  Rapids 
<Iowa)  96. 

Facts,  as  shown  by  a  juror's  aflSdavit,  in  an 
action  for  damages  for  changing  the  ^ade  of  a 
stroot.  held  not  to  show  prejudicial  misconduct, 
authorizing  a  new  trial. — Caldwell  t.  Town  of 
Nashua  (Iowa)  1000. 

It  will  be  presumed  that  the  jury  based  their 
verdict  on  the  evidence,  and  it  should  be  set 
aside  only  when  it  appears  that  it  is  a  result  of 
misconduct,  and,  but  for  the  misconduct,  the 
verdict  would  not  have  been  reached.— Mont- 
gomery V.  Hanson  (Iowa)  1081. 

That  the  jury,  while  considering  their  verdict, 
discussed  facts  which  they  had  heard  outside  of 
court,  did  not  show  misronduct,  in  the  absence 
of  a  showing  that  the  verdict  was  influenced  by 
such  discussion. — ^Montg(»nerT  r.  Hanson  (Iowa) 
1081.  >*        * 


That  jnror  was  present  at  a  conTersatioa  v( 
outsiders  in  which  merits  of  case  were  discni>.<t^i 
held  not  misconduct. — ^Montgomery  t.  HaoMi 
(Iowa)  1061. 

Refusal  to  set  aside  verdict  on  the  ground  tbit 
it  is  against  the  weight  of  the  evidence  h:i 
proper. — Lee  v.  Huron  Indemnity  Union  (Micti 
700. 

Refusal  of  new  trial  for  newly  discovered  eTi- 
dence  held  justified,  on  the  ground  that  'it 
statements  were  untrue. — Kosmerl  t.  Mneiiir 
(Minn.)  660. 

Where  alleged  newlr  discovered  evideoct  if 
merely  cumulative,  and  the  witnesses  named  a 
the  afBdavits  all  testify  during  the  trial,  a  lu- 
tion  for  new  trial  will  be  denied. — Campion  t. 
Lattimer  (Neb.)  290. 

A  motion  for  new  trial  for  newly-discorered 
evidence  held  properly  overmled. — Norhnir  t. 
Harper    (Neb.)    488. 

Under  Code  Civ.  Proa  8  315,  the  insuffideur 
of  the  damages  allowed  will  not  anthonxe  i 
new  trial.- O'Reilley  v.  Hoover  (Neb.)  470. 

In  action  for  negligence  in  giving  plaintil 
copperas,  instead  of  Glauber  salts,  cauna; 
death  of  plaintiffs  horses,  new  trial  for  nevlj 
discovered  evidence  held  properly  denied.— Ken- 
nedy T.  Plank  (Wis.)  895. 

8   3.    Proceedlaca  to  proenre  new  tiisL 

In  order  to  reduce  a  verdict  of  $600  for  pe^ 
Bonal  injuries  to  $150,  the  court  must  be  jus- 
tified in  believing  that  the  verdict  wag  the  r^ 
suit  of  passion  and  prejudice. — Flaunt  v.  Rail- 
way Transfer  Co.  of  City  of  Minneapolis 
(Minn.)  433. 

NEXT  OF  KIN. 

See  "Descent  and  Distribntion.'* 


NOMINAL  DAMAGES. 

"Damages,"  {  1. 


See 


NOMINATION. 

For  oflice,  see  "Elections,"  8  L 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  pcaHeuUir  facta,  acts,  or  prooeedingt. 

See  "Adverse  Possession,"  8  1;   "Assiguments,"' 
88  1,  2;   "Mechanics'  Liens,"  8  2. 

Acceptance  of  guaranty,  see  "Guaranty,"  i  1. 

Action  or  process,  see    Process,"  8  1. 

Appeal,  see  "Appeal  and  Error,"  8  8. 

Application  for  liquor  license,  see  "IntoxinitiD; 
Liquors,"  8  1. 

Claims  against  municipal  corporation,  see  "Mu- 
nicipal Corporations,^'  8  0. 

Highway  proceedings,  see  "Highways,"  1 1 

Injury  to  insured,  see  "Insurance,"  8  1— 

Meetings   of  members  of  joint-stock  compai.r. 
see  'VToint-Stock  Companies." 

Production  of  primary  evidence,  see  "Erideuce. 
i  3 

Redemption  from  tax  sale,  see  "Taiation,"  i  H 

Tax  sale,  see  "Taxation,"  8  8. 

2to  paiUculaar  classes  of  partie*. 
See  "Municipal  Corporations,"  8  5. 
Banks,  see  "Banks  and  Banking,"  8  2. 
Purchaser  of  land,  see  "Vendor  and  Pnrdns- 
er,"  8  4. 

A  paper  not  signed  by  nor  binding  on  a  put^ 
but  examined  and  rejected  by  him,  may  be  om 
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m*  evidence  of  notice  of  a  claim  made  appai>- 
ent  thereby.— Epple7  ▼.  liOrell  (Neb.)  1027. 

NUISANCE 

'Violation  of  liqnor  laws,  eee  "Intoxicating  Ua- 
tiors,"  {  4. 

t    !•     Pnblle  anlsamoea. 

>fotwith8tanding  sewers  may  hare  been  con- 
structed by  or  under  the  direction  of  skilled  en- 
gineers, if  a  nuisance  created  thereby  is  not 
BhoTvu  to  be  a  natural  or  necessary  result  of  the 
proper  exercise  of  the  legislative  authority  to 
construct  the  same,  the  authority  does  not  re- 
lieve the  city  from  a  liability  to  a  peremptory 
writ  to  abate  the  nuisance. — Rand  Lumber  Co. 
▼.  City  of  Burlington  (Iowa)  1096. 

That  a  creelc  constituting  the  main  artery  of 
a  city's  sewers  ran  on  private  property  at  a 
place,  where  it  was  complained  of  as  a  nuisance, 
held  no  objection  to  a  peremptory  writ  ordering 
the  abatement  of  such  nuisance. — Hand  Lumber 
Go.  ▼.  City  of  Burlington  (Iowa)  1096. 

An  objection,  to  a  proceeding  to  compel  a  city 
to  abate  a  nuisance,  that  plaintiffs  themselves 
contributed  thereto,  cannot  prevail,  where  the 
testimony  tends  only  in  a  remote  degree  to  con- 
nect no  more  than  two  of  the  six  plaintiffs  with 
snch  contiibution.— Rnnd  Lumber  Co.  t.  City  of 
Burlington  (Iowa)  1096. 

OBJECTIONS. 

Pot   purpose  of  review,  see  "Appeal  and  Er- 
ror," 8  4;  "Criminal  Law,"  «  M. 
To  continuance,  see  "Continuance." 
To  pleadings,  see  "Pleading,"  §  4. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  {  4. 

OFFER. 

Of  proof,  see  "Criminal  Law."  {  10;  "Trial." 
8  1. 

Proposals  for  contract,  see  "Contracts,"  {  1. 

To  sell,  see  "Sales,"  |  1;  "Vendor  and  Purchas- 
er," i  1. 

OFFICERS. 

Certiorari  to  review  acta  of  state  officers,  see 

"Certiorari,"  {  1. 
Bmbezzlemcut,  see  "Embezzlement." 
Mandamus,  see  "Mandamus,"  §  2. 
Quo  warranto,  see  "Quo  Warranto." 

ParOoular  cLaasea  of  offloen. 
See  "Jnstices  of  the  Peace";  "Receivers";  "Reg- 
isters of  Deeds";  "Sheriffs  and  Constables." 
Agricultural  society  officers,  see  "Agriculture," 
Assessors  of  taxes,  see  "Taxation,"  |  3. 
Bank  officers,  see  "Banks  and  Banking,"  i|  1,  2. 
Corporate  officers,  see  "Corporations,    J  3. 
County  offlcei-8,  see  "Counties,"  |  2. 
Health  officers,  see  "Health,"  i  1. 
Highway  officers,  see  "Highways."  |  2. 
Municipal  officers,  see  "Municipal  Corporations," 

a  4, 9. 

Of  joint  stock  comiwny.  see  "Joint  Stock  Com- 
panies." 

School  officers,  see  "Schools  and  School  Dis- 
tricts." I  1. 

State  officers,  see  "States,"  I  2. 

I  1.    Appointment,      qnalifloatlon,     and 
tennre. 

The  subject  of  the  removal  of  public  officers 
from  office  is  within  legislative  control. — State 
T.  Thompson  (Minn.)  887. 

One  assuming  to  fill  a  public  office  held  amen- 
able to  process  commanding  him  to  perform  any 
97  N.W.— 75 


act  which  the  duties  of  his  office  dictate.— Mock- 
ett  V.  SUte  (Neb.)  688. 

OPENING. 

Judgment,  see  "Judgment,"  i|  1,  8. 

OPINION  EVIDENCE 

In  dvil  actions,  see  "Evidence,"  f  11. 

In  criminal  prosecutions,  see  "(jriminal  Lew," 

OPINIONS. 

Of  courts,  see  "Courts."  {  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  <  1. 

ORDERS. 

Of  court,  see  "Motions." 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Munidpal  ordinances,  see  "Monidpal  Corpora- 
tions.^' a  8,  6.  7. 

PAPER  TITLE. 

Sufficiency  to  support  ejectment  proceedings, 
see  "Ejectment."  S  1. 

PARENT  AND  CHILD. 

See  "Bastards";  "Infants." 

Support  of  child  on  divorce,  see  "Divorce,"  S  *• 

Evidence  in  an  action  for  injuries  to  a  minor 
held  to  sustain  verdict  for  $300.- Bredeson  v. 
O.  A.  Smith  Lumber  Co.  (Minn.)  977. 

Letters  written  by  defendant's  daughter,  not 
at  defendant's  dictation,  and  signed  in  defend- 
ant's name  in  her  absence,  of  which  die  had  no 
knowledge,  held  not  binding  on  her. — Hickox  ▼. 
Bacon  (8.  D.)  847. 

Facts  held  insufficient  to  establish  defendant's 
negligence  as  a  matter  of  law  in  furnishing  a 
rifle  to  his  eldest  son,  by  which  plaintiff's  son 
was  killed.— Taylor  v.  Seil  (Wis.)  49& 

PAROL  EVIDENCE. 

In  dvi]  actions,  see  "Evidence."  $t  7-10. 

PARTICULARS. 

BUI  of,  see  "Pleading,"  {  8. 

PARTIES. 

Absence  of.  ground  for  continuance,  see  "Con- 
tinuance." 

Conii}etency  as  witnesses,  see  "Witnesses,"  §  1. 

Entitled  to  allege  error,  see  "Appeal  and  Error," 
i  14;    "Criminal  Law,"  §  18. 

Entitled  to  notice  of  appeal,  see  "Appeal  ana 
Error,"  {  8. 

Harmless  error  in  allowing  intervention,  see 
"Appeal  and  Error,"  §  10. 

In  action*  by  or  against  parttcular  eUwam  of 

parties. 
See  "Partnership,"  §  2;    "Schools  and  School 

Districts,"  {  1. 
Assignees,  see  "Assignments,"  |  8. 
Co-tenants,  see  "Partition."  S  !• 
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in  porMcuIor  actionB  or  proceedings. 

See  "Ejectment,"  {  2;  "Equity,"  §  1;  "Man- 
damus," {  3;   "Partition,"  S  1. 

For  appointment  of  receiver  of  corporation,  see 
"Corporations,"  {  4. 

Foreclosure  of  tax  lien,  see  "Taxation,"  {  7. 

On  appeal  or  writ  of  error,  see  "AppeaJ  and  B!r- 
ror,'  8S  2,  7. 

To  establish  boundaries,  see  "Boondaries,"  f  2, 

To  set  aside  fraudulent  conTeyances,  see  "Fraud- 
ulent Conveyances,"  i  2. 

2V>  parMcuIor  dassea  of  axnveyanoes,  contract*, 
or  transactions. 

See  "Assignments,"  S  2;  "Bills  and  Note8,"_j  2; 
"Chattel  Mortgages,"  i  1;  "Sales,"  {  1;  "Usu- 
ry," 8  1. 

I    1.    Plalatlfts. 

▲  lessee  who  had  assigned  his  lease  as  securi- 
ty only,  and  not  the  assi^ee,  held  the  real  par- 
ty in  interest  in  an  action  for  breach  of  the 
lease.— Oroas  v.  Heckert  (Wis.)  852. 

i  2.    Defendants. 

To  authorize  a  joinder  of  parties  defendant, 
they  must  be  under  a  joint  liability  or  claiming 
some  right  in  the  subject-ltaatter  of  the  action. — 
Stull  Bros.  T.  Powell  (Neb.)  249. 

(  3.  Defects,  objections,  and  uuMid» 
ment. 
Under  Rev.  Code  Civ.  Proc.  S  121,  giving  de- 
fendant the  right  to  demur  to  a  complaint  for 
"defect  of  parties,"  nonjoinder  of  parties  is 
meant.— Mader  v.  Piano  Mfg.  Co.  (S.  D.)  843. 

A  demurrer  to  a  complaint  on  the  ground  of  a 
misjoinder  of  parties  plaintiff  raises  no  ques- 
tion, under  Rev.  Code  Civ.  Proc.  S  121.— MTader 
V.  Piano  Mfg.  Co.  (S.  D.)  843. 

A  demurrer  for  defects  of  parties  plaintiff  goes 
only  to  the  question  whether  other  persons  snail 
be  brought  in  as  such.— McKenney  v.  Biinahan 
(Wis.)  &d. 

PARTITION. 

{   1.    Aottoaa  for  partition. 

A  bill  for  partition  by  an  heir  of  a  decedent, 
which  showed  that  decedent  left  no  debts,  was 
not  bad  in  failing  to  make  his  administrator  a 
I)arty.— Mertens  v.  Cook  (Mich.)  47. 

A  bill  in  a  suit  for  partition  held  not  to  show 
that  defendant  claimed  legal  tide  to  the  entire 
tract.— Mertens  v.  Cook  (Mich.)  47. 

Where,  in  partition,  an  accounting  over  a  long 
series  of  years  is  involved,  the  court  should 
state  the  account,  and  the  facts  affording  the 
reason  therefor,  so  that  the  court,  on  appeal, 
can  determine  whether  the  conclusion  reached 
is  justified. — Hanson  v.  Hanson  (Neb.)  23. 

In  partition,  where  it  appears  that  the  title 
is  in  one  of  the  .tenants  in  common,  who  has 
incumbered  the  property  for  his  own  benefit,  it 
is  error  to  charge  the  incumbrance  as  a  lien 
on  an  aliquot  interest  of  his  co-tenanL-r-Hanson 
V.  Hanson  (Neb.)  23. 

Where,  in  partition,  it  appears  that  the  par- 
ties in  interest  are  also  partners  in  the  land, 
on  an  accounting  it  is  proper  to  charge  each 
party  with  the  value  of  his  individual  use  of 
the  premises.— Hanson  v.  Hanson  (Neb.)  23. 

A  tenant  in  common,  who  discharges  incum- 
brances or  makes  valuable  improvements  under 
circumstances  entitling  him  to  reimbursement; 
is  entitied  to  interest.— Hanson  v.  Hanson  (Neb.) 
28. 

PARTNERSHIP. 

See  "Joint  Stock  Companies." 

I    I.    Mntnal  rigbts,  dntles,  and  UaUU- 
ties  of  partners. 

In  the  absence  of  contract  between  partners 
as  to  the  services  to  be  rendered,  one  partner 


is  not  entitied  to  compensation  for  extra  ittts- 
tion.— Lamb  v.  Wilson  (Neb.)  32Sl 

{   8.     BiKbts  and  liablUtles  at  t»  tkiH 
persons. 

Partners,  indorsing  a  renewal  note  before  itt 
delivery,  are  joint  makers. — Citisens'  Commcr 
cial  &  Savings  Bank  v.  Piatt  (Mich.)  684. 

The  managing  member  of  a  firm  hM  to  htn 
authority  to  execute  a  renewal  of  note,  on  vhicl 
the  firm  are  liable  as  indorsers. — Citizens'  Coii- 
merdal  &  Savings  Bank  v.  Piatt  (Mich.)  8Si 

In  a  suit  to  recover  a  board  bill,  an  insbw- 
tion  relating  to  partnership  held  not  emmeooi. 
in  view  of  other  instmctions. — Weeks  v.  Hntd- 
inson  (Mich.)  695. 

In  a  suit  to  recover  a  board  UU,  an  iiutnK- 
tion  held  not  erroneous,  as  permitting  the  ■tite- 
ment  of  either  of  two  persons,  claimed  bj  ds- 
fendant  to  be  partners,  to  be  taken  as  eTidrcct 
of  partnership.— Weeks  t.  Hutchinson  (Uicil 
695: 

The  phrase  "partners,"  etc.,  following  the 
names  of  the  defendants,  does  not  mike  tJK 
firm,  as  sndi,  a  party. — ^Bastian  v.  Adam*  (Neb.i 
231. 

PART  PAYMENT. 

As  accord   and   satisfaction,   see  "Accord  ud 

Satisfaction." 
Within  statute  of  limitations,  see  "Limitttwn 

of  Actions,"  {  S.     ^ 

PART  PERFORMANCE. 

Within  statute  of  frands,  see  "Frauds,  ^tite 
of,"  S  «. 

PASSENGERS. 

See  "Carriers,"  t  8. 

PATENTS. 

I  1.     Title,  eonTSTanees,  mad  eeatmeti. 

Acts  of  patentee  held  not  to  impose  on  tun 
dnty  of  protecting  licensee  from  iufringemMtf. 
— KUne  V,  M.  Garland  Co.  (Mich.)  768. 

Patentee  held  not  obligated  by  his  contnct  v> 

grotect  licensee  from  infringement*.— EliiK  i. 
I.  Garland  Co.  (Mich.)  768. 
Licensee  of  two  patents  held  liable  for  rofil- 
ties  under  second  on  sales  made  after  eijan- 
tion  of  first,  in  absence  of  any  notice  of  tetoi- 
nation  of  contract.— Kline  v.  M.  Garland  C«. 
(Mich.)  768, 

Liability  of  licensee  of  two  patents  for  i«;- 
alties  on  last  expiring  patent  held  not  affected 
by  manufacture,  by  other  parties,  after  cipin- 
tion  of  first  patent— Kline  v.  M.  Garlind  (X 
(Mich.)  768. 

PAYMENT. 

See  "Accord  and  Satisfaction":  "(}ompn»iiiK 
and  Settiement." 

Of  compensation  as  condition  precedent  to  till- 
ing of  private  properto  for  public  ose.  ik 
"Eminent  Domain,*^  i  2. 

Part  payment  within  statute  of  fraods.  ■< 
"Frauds,  Statute  of." 

Part  payment  within  statute  of  limitatiooi,  ** 
"limitation  of  Actions,"  f  5.  „ 

Subrogation  on  payment,  see  "Subrogation. 

Of  particular  closse*  qf  obligation*  or  HaUIUa 
See  "Judgment,"  {  9;   "Mortgages,"  (  5. 
Bill  of  exchange  or  promissory  note,  see  "Bi^ 

and  Notes,"  §{  6,  T. 
Price  of  goods  sold,  see  "Sales,"  i  4. 
Price  of  land  sold,  see  "Vendor  ud  Fvcfaiie'. 

{3. 
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S   I.      Operatfon  wad  efleot. 

OCbe  liability  of  purchasers  of  a  horse  under 
contract  *«W  not  affected  by  the  execution  of 
notes  to  secure  the  price.— Valade  t.  Masson 
(Mich.)  59. 

S  S.      PleadlaCi   erldenoe,   trial,   and   r«- 
▼ie-or. 

The  burden  of  proof  is  on  defendant  to  estab- 
lish payment,  and  on  plaintiff  to  show  that  an 
admitted  payment  was  properly  applied  on  an- 
other  debt— Davis  v.  Hall  (Neb.)  1023. 

The  burden  is  on  the  debtor  to  establish  pay- 
ment by  a  preponderance  of  the  evidence. — 
Meyer  v.  Hafemeiater  (Wis.)  166. 

§  3.      ReeoTery  of  payment*. 

Money  voluntarily  paid  under  claim  of  right, 
with  knowledge  of  facts,  cannot  be  recovered 
back,  though  payor  protests  that  he  is  not  lia- 
ble.— Anderson  v.  Cameron  (Iowa)  1085. 

Payments  coerced  under  duress  or  unlawful 
conaT>ulsion  may  be  recovered  back.— Anderson 
T.  Cameron  (Iowa)  1065. 

PENALTIES. 

Merger  and  bar  of  causes  of  action  for,  aee 

"Judgment,"  t{  6,  7. 
TreaiKissea  by  animals,  see  "Animals." 

PENDENCY  OF  ACTION. 

GfFect  as  to  property  involved,  see  "Lis  Pen- 
dens." 

£ffect  on  limitation  of  other  action,  see  "Lim- 
itation of  Actions,"  {  2. 

PERFORMANCE. 

Part  performance  within  statute  of  frauds,  see 
"Frauds,  SUtnte  of,"  {  6. 

PERJURY. 

I  1.     Prosecntlon  and  pnnlshatent. 

In  prosecution  for  jierjury,  admission  of  Im- 
proper evidence  showing  malice  htid  not  ground 
for  reversal.— State  v.  Booth  (Iowa)  74. 

PERPETUITIES. 

Under  Bev.  St.  1898,  »  2088,  2039,  prohibit- 
ing perpetuities,  power  of  alienation  held  not 
Muspended  where  trustees  were  given  power  to 
sell  and  convey  complete  title. — Danforth  t. 
City  of  Oshkosh  (Wis.)  268. 

Rev.  St.  1898,  §8  2038,  2039,  prohibiting  per- 
petnities,  held  to  permit  suspension  of  the  pow- 
er of  alienation  for  21  years. — Danforth  v.  City 
of  Oshkosh  (Wis.)  258. 

Under  Sanb.  &  B.  Ann.  St.  IS  931-936,  Osh- 
kosh Charter,  c.  6,  §  4,  c.  2,  {  1,  subd.  29,  and 
Rev.  St.  1898,  {{  2038,  2039,  a  devise  of  land 
to  be  conveyed  to  a  city  for  public  library  pur- 
poses held  not  to  create  a  perpetuity. — Danforth 
V.  City  of  Oshkosh  (Wis.)  258. 

Rev.  St.  1898,  H  2038,  2039,  prohibiting  per- 
petuities, held  not  to  apply  to  personalty.— Dan- 
forth V.  City  of  Oshkosh  (Wis.)  258. 

Bev.  St.  1898,  {f  2038,  2039,  prohibiting  the 
suspension  of  the  power  of  alienation  for  a  lon- 
ger period  than  during  two  lives  in  being,  etc., 
applies  to  grants  for  charitable  purposes. — 
Danforth  v.  City  of  Oshkosh  (Wis.)  258. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  f  1;   "Negligence." 
Caused  by  dogs,  see  "Animals." 


Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  (  2. 

Documentary  evidence  in  action  for,  see  "£!vi- 
dence,"  {  6. 

Evidence  as  to  damages  in  action  for,  see  "Dam- 
ages," {  6. 

Exammation  of  witnesses  in  actions  for,  see 
"Witnesses,"  {  2. 

Excessive  damages,  see  "Damages,"  (  6. 

Harmless  error  in  admission  of  evidence  in  ac- 
tion for,  see  "Appeal  and  Error,"  |  19. 

Opinion  evidence  in  action  for,  see  "Evidmce," 

Pleading  damages  in  action  for,  see  "Damages," 
f  6. 

Presentation  of  claims  for,  against  mnnicipal 
corporations^    see    "Municipal    (Corporations," 

Reception  of  evidence  in  action  for,  see  "Trial," 
S  1- 

Reonests  for  instructions  in  action  for,  see 
"Trial,"  S  8. 

Res  gestae  in  action  for,  see  "Evidence,"  {  2. 

To  child,  see  "Parent  and  C^iUd." 

To  employe,  see  "Master  and  Servant,"  K  ^^^ 

To  passenger,  see  "Carriers,"  §  S. 

To  person  on  or  near  railroad  tracks^  see  "Rail- 
roads," i  6. 

To  third  person  caused  by  negligence  of  serv- 
ant, see  "Master  and  Servant,''^  g  8. 

To  traveler  on  highway,  see  "Highways,"  {  4; 
"Municipal  Corporations,"  f  9. 

To  traveler  on  highway  crossing  railroad,  see 
"Railroads,"  {  4. 

To  trespasaer,  see  "Railroads^"  {  8. 

PETITION. 

For  appointment  of  recdver  of  corporation,  lee 
"Corporations,"  8  4. 

lu  pleading,  see  "Pleading,"  {  6. 

To  exclude  land  in  irrigation  district,  see  'Wa- 
ters and  Water  Courses,"  {  1. 

To  obtain  allowance  of  appeal  or  writ  of  er> 
ror,  see  "Appeal  and  Error,"  (  8. 

PHYSICIANS  AND  SURGEONS. 

Competency  as  experts,  see  "Evidence,"  {  11. 
Employment    of,    by   boards   of    health,    see 

"Health,"  {  1. 
Brideuce  of   similar  facts  to   show  value   of 

services  of,  see  "Evidence,"  i  2. 
InconsistMit  statements  by  witness  in  action  for 

services,  see  "Witnesses,"  8  8. 
Medical  Ireatment  as  element  of  damages,  aee 

"Damages,"  i  2. 
Privilege  of  witness  in  action  for  services,  see 

"Witnesses,"  |  2. 
Remarks  bv  connsel  in  action  for  services,  see 

"Trial,"  {  2. 

In  action  by  physician  for  services  rendered, 
field  not  error  to  refuse  certain  instructions  re- 
quested by  plaintiff  as  to  the  amount  plaintiff 
might  recover,  etc.— McKnight  v.  Detroit  &  M. 
Ry.  Co.  (Mich.)  772. 

In  an  action  against  a  physician  for  negli- 
gence in  applying  to  plaintiff's  body  X-rays,  the 
rule  of  liability  Is  the  same  as  in  other  actions 
for  malpractice,  requiring  ordinan  care  and 
prudence. — Henslin  v.  Wheaton  (Minn.)  882. 

In  action  for  malpractice  against  a  surgeiw. 
It  was  error  for  court  to  charge  on  punitive 
damages,  where  neither  claimed  nor  proved.— 
Baxter  v.  Campbell  (S.  D.)  886. 


Bee  "Wharvea." 


PIERS. 
PLACE. 


For  service  of  process,  see  "Procesfc"  1 1. 
Of  taxation,  tea  "Taxation,"  i  2. 
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PLEA. 

In  crimiual  prosecutions,  see  "OrimiDal  Law," 

PLEADING. 

Amendment   after   remand,    see    "Appeal    and 

Error,"  §  20. 
Applicability  of  instructions  to  pleadings,   see 

''Trial,"  J  7. 
Conformity    of    judgment    to    pleadings,    see 

"Judgment,"  i  2. 
Joinder  of  causes  of  action,  see  "Action,"  {  1. 

AUegatUms  at  to  particular  facts,   aote,   or 

tranBactioni. 
See  "Adverse  Possession,"  {  2;  "Customs  and 

Usages";  "Damages,"  {  6;  "Judgment,"  {  11; 

"Release,"  $  1. 

In  actiona  by  or  against  particular  classea  of 

parties.  • 

See  "Brokers,"  {  1;    "Schools  and  School  Dis- 
tricts," I  1. 
Assignees,  see  "Assignments,"  t  3. 
Heirs,  see  "Descent  and  Distribution,"  {  1. 
Trustees  in  bankruptcy,  see  "Bankruptcy,"  {  1. 

In  particular  actions  or  proceedings. 
See  "Equity,"  }  2;    "Ubel  and  Slander,"  8  8; 

"Money  Lent'';    "Quieting  Title,"  I  2. 
Bastardy  proceedings,  see  "Bastards,"  S  !• 
Condemnation  proceediugg,  see  "Eminent  Do* 

main,"  8  3. 
For  breach  of  contract,  see  "Contracts,"  {  5; 

"Sales,"  §  7. 
For    cancellation    of    written    instrument,    see 

"Cancellation  of  Instruments,"  S  1. 
For  compensation  of  brokers,  see   "Brokers," 

i  1. 

Foreclosure  of  tax  lien,  see  "Taxation,"  §  7. 

For  insurance  premiums,  see  "Insurance,"  S  4. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information," 

On  injunction  bond,  see  "Injunction,"  §  4. 

On  note,  see  "Bills  and  Notes,"  S  7. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  f  5. 

To  compel  release  of  mortgage,  see  "Mort- 
gages," i  5. 

To  enjoin  assessments  for  municipal  improve- 
ments, see  "Municipal  Corporations,"  |  6. 

To  establish  boundaries,  see  "Boundaries,"  §  2. 

To  establish  trust,  see  ''Trusts,"  8  2. 

To  recover  consideration  of  illegal  contract,  see 
"Contracts,"  i  1. 

To  recover  price  paid  for  goods,  see  "Sales,"  i  9, 

To  recover  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  §  6. 

To  restrain  obstruction  of  highway,  see  "High- 
ways," S  4. 

Trial  of  tax  title,  see  "Taxation,"  {  11. 

{   1.    Form  and  alleKatloaa  In  £•»«'*!• 

A  complaint  in  an  action  to  recover  damages 
for  killing  stock  on  the  track  held  to  state  a 
cause  of  action. — Jones  v.  Great  Northern  Ry. 
Co.  (N.  D.)  535. 

I  2.    Deolaratioa,  eomplaint,  petitlom,  ox 
•tatement. 

A  complaint  in  an  action,  alleging  that  plain- 
tiff furnished  steam  to  heat  defendant's  place 
of  business  and  that  defendant  had  enjoyed 
it  for  heating  purposes,  was  sufficient,  though 
it  did  not  plead  an  express  promiiie  to  pay. — 
Boston  Clothing  Co.  v.  Uarland  (Minn.)  433. 

Complaint,  first  count  of  which  ia  bad  in 
failing  to  show  one  plaintiffs  interest  in  litiga- 
tion, cannot  be  aided  by  looking  to  second 
count.— I'^irst  Nat.  Bank  v.  D.  S.  B.  Johnson 
Land  Mortg.  Co.  (S.  D.)  748. 

I   3.    BepUcatloa    or    reply    and    aiiliae- 
qnent  pleadlnga. 

It  is  not  allowable  to  plead  new  matter  in  a 
reply,  to  bring  forward  a  new  cause  of  action, 


or  to  aid  the  averments  of  the  petitiao. — ^Kli- 
ment  t.  Torpin  Grain  Co.  (Neb.)  587. 

i  4.    Demurrer  or  ezoeptloa. 

The  discretion  of  the  court  in  refusinK  leaTe 
to  file  a  demurrer  to  the  answer  in  an  ac- 
tion for  injunction,  after  such  filing  had  ceased 
to  be  a  matter  of  right,  held  not  to  have  IxH-n 
abused.— Davis  &  Shangle  v.  Boyer  (Iowa)  liK)2. 

Where  a  complaint  stated  that  a  fire  was 
started  by  defendant's  engine  on  a  certain  date, 
a  motion  to  make  the  complaint  more  definite 
by  stating  the  time  of  day  is  not  the  proper  rem- 
edy.—Johnson  v.  Great  Northern  Ry.  Oo.  (N.  D.) 
546. 

Where  the  pleadings  are  definite  and  certain 
as  to  the  nature  of  the  charge  or  defense,  but 
further  particulars  are  required,  the  remedy  is 
by  asking  for  a  bill  of  particulars,  as  provided 
by  Rev.  Codes  1899,  fi  5282.— Johnson  ▼.  Great 
Northern  Ry.  Oo.  (N.  D.)  546. 

Where  several  defendants  nnited  in  demur- 
ring to  the  complaint,  and  it  stated  a  catise  of 
action  against  one  of  them,  the  demurrer  should 
be  overruled  as  to  all. — Rochford  v.  School  Di»- 
trict  No.  11,  Lyman  County  (S.  D.)  747. 

When  the  causes  for  which  parties  may  de- 
mur are  fixed  by  statute,  the  canses  therein 
specified  are  exclnaive.— Mader  t.  Piano  Mfg. 
Go.  (S.  D.)  843. 

A  dcmturer  on  the  groimd  of  want  of  lezil 
capacity  to  sue  reaches  only  personal  disabiliT 
or  want  of  title  to  the  character  in  which  tae 
plaintiff  sues. — McKenney  v.  Minaban  (Wis.) 
489. 

I   5.    Amended  and  anppleinental  plead- 
IncB  and  repleader. 

The  discretion  of  the  court  in  refusing  leave 
to  file  an  amendment  to  the  petition  for  an  in- 
junction, after  such  filing  had  ceased  to  be  a 
matter  of  right,  held  not  to  have  been  abased.— 
Davis  &  Shangle  v.  Boyer  (Iowa)  1002. 

A  supplemental  answer  may  be  allowed  after 
judgment,  as  well  as  before. — State  t.  Dis- 
trict Court  of  Ramsey  County  (Mins.)  SSL 

Where  objection  is  made  to  evidence  on  b«- 
half  of  defendant  for  formal  defect  in  the  an- 
swer, it  is  error  to  deny  an  application  by  de- 
fendant to  amend. — Ward  v.  Davis  (Xeb.)  437. 

It  ia  proper  for  the  district  court  to  refue?  to 
permit  plaintiff  to  file  an  amended  reply,  wbi-re 
it  changes  the  issues  made  up  in  the  county 
court,  where  the  cause  was  originally  tried.— 
Johnston  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  4?J. 

An  application  to  amend  petition,  made  after 
judgment  dismissing  the  case,  comes  too  late.— 
Stausbury  v.  Storer  (Neb.)  805. 

Petition  in  replevin  and  amended  petition 
held  to  state  the  same  cause  of  action. — Gosnell 
V.  Webster  (Neb.)  1060. 

In  an  action  for  the  price  of  a  boiler  sold, 
waiver  of  a  counterclaim  held  not  to  justify  the 
court,  on  permitting  plaintiff  to  amend  and 
claim  the  reasonable  value  of  the  boiler,  to 
limit  defendant's  defense  to  a  general  ilenial.— 
Manitowoc  Steam  Boiler  Works  v.  Manitowoc 
Glue  Co.  (Wis.)  616. 

Where  a  boiler  furnished  did  not  conform  to 
the  contract  sued  on,  and  no  evidence  of  irs 
value  was  introduced,  it  was  error  for  the  coun 
to  permit  plaintiff  to  amend  and  plead  a  cause 
of  action  for  the  reasonable  value  of  the  boiler. — 
Manitowoc  Steam  Boiler  Worira  v.  Manitowoc 
Glue  Co.  (Wis.)  516. 

{   e.    Bill  of  partlenlara  and  eopy  of  ac- 
oonnt. 

The  remedies  afforded  by  Rev.  Codes  1889,  S 
5282,  authorizing  a  bill  of  particulars  in  certain 
instances,  and  section  5284,  authorizing  an  order 
that  the  complaint  be  made  more  definite,  are 
distinct;    and,  if  the  remedy  under  either  sec- 
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dons  is  prayed  for  when  the  other  shonld  be 
isked.  the  application  must  fail- — Johnson  t. 
3reat  Northern  Ry.  Co.  (N.  D.)  546. 

i    7.    FUlas,  serrloe,  and  withdrawal. 

It  is  not  error  to  allow  answers  to  be  with- 
irawn  and  a  general  demurrer  filed,  if  the  pe- 
tition fails  to  state  a  cause  of  action. — Bdney  v. 
Baum  (Neb.)  2S2. 

I    8.    SCotlom*. 

An  amended  petition,  filed  afta  the  enstaiu- 
in^  of  a  demurrer  to  the  original,  hM  to  con- 
tain snbstantially  the  same  averments  as  the 
original,  and  that  it  was,  therefore,  not  error 
for  the  court  to  strike  the  amendment — McKee 
T.    Illinois  Cent.  By.  Co.  (Iowa)  69. 

Where  plaintiff  moved  to  strike  ont  certain 
special  defenses  in  an  answer  containing  a 
general  denial,  and,  on  his  motion  being  denied, 
elected  to  stand  thereon,  and  appealed  from 
adverse  jadgment,  without  proving  the  allega- 
tions of  the  petition  covered  by  the  general 
denial,  the  judgment  will  be  affirmed. — Peter- 
sen V.  Ball  (Iowa)  79. 

A  complaint  alleging  that  a  fire  was  started  by 
defendant's  engine  on  a  date  named  is  not  indefi- 
nite, so  far  as  the  nature  of  the  cause  of  ac- 
tion is  concerned,  within  Rev.  Codes  1899,  S 
.52S4.^JolinBon  T.  Great  Northern  Ry.  Co.  (N. 
D.)546. 

I   9.    Isanes,  proof,  and  Tarlanee. 

Evidence  tending  to  contradict  the  allega- 
tions of  a  complaint  is  admissible  under  a 
general  denial.— I.iOftUB-Hubbard  Elevator  C!o. 
V.  Smith-Alvord  Co.  (Minn.)  125. 

There  was  no  error  In  refusing  to  submit  to 
the  jury  the  question  of  a  partial  settlraient, 
wliere  no  settlement  was  pleaded,  and  the  evi- 
dence baring  on  the  question  was  pertinent  to 
the  issnes  in  the  case.— GaU  v.  Gall  (Wis.)  938. 

{  lO.  Defeots  and  objeotlons,  walrer,  and 
aider  by  Terdlet  or  JndBment. 

The  filing  of  an  amended  petition  after  the 
sustaining  of  a  demurrer  to  the  orij^inal  petition 
held  a  waiver  of  any  error. — Mcltee  v.  Illinois 
Cent.  Ry.  Co.  (Iowa)  69. 

Plaintiffs,  having  elected  to  amend  their  peti- 
tion in  response  to  an  adverse  ruling  on  demur- 
rer, must  be  held  to  have  waived  the  error,  if 
any,  in  thus  sustaining  the  demurrer.— Davis  & 
Shangle  v.  Boyer  (Iowa)  1002. 

By  pleading  to  the  merits,  a  party  waives  all 
defects  by  way  of  misjoinder  or  defect  of  par- 
ties, but  not  that  the  petition  does  not  state  a 
cause  of  action  under  Ann.  Code  1901,  §  96. — 
Edney  v.  Baum  (Neb.)  252. 

Where  an  answer  is  not  attacked  by  demurrer 
or  otherwise  until  defendant  offers  his  evidence, 
if  it  can  be  said  to  state  a  defense,  it  will  be 
treated  as  sufficient  for  all  purposes.— Harnett 
V.  Holdrege  (Neb.)  443. 

The  question  whether  a  petition  states  a  cause 
of  action  or  ground  of  equitable  relief  may  l>e 
raised  at  any  time  up  to  the  filing  of  a  mo- 
tion for  rehearing. — Vila  v.  Grand  Island  Elec- 
tric Light,  Ice  &  Cold  Storage  Co.  (Neb.)  613. 

PLEDGES. 

A  pledgee  does  not  forfeit  his  lien  by  nnsuc- 
cessftilly  contending  that  the  equity  of  redemp- 
tion has  been  extiugaisbed  by  contract  or  sale. 
— Wilkins  v.  Redding  (Neb.)  238. 

Where  the  amonnt  of  a  debt  is  in  dispute, 
a  tender  of  a  sum  less  than  that  claimed  by  the 
pledgee  held  not  good,  if  courted  with  a  demand 
for  the  property  pledged. — Wilkins  v.  Redding 
(Neb.)  238. 

Where  personal  property  is  pledged,  the 
pledgor  cannot  recover  it  in  replevin  without 


paying  the  debt— Wilkins  ▼.   Bedding   (Neb.) 

PLUMBERS. 

Special  laws  relating  to,  see  "Statutes,"  §  2. 

POLICE  POWER. 

See  "Constitutional  Law,"  i  4. 
Of  municipality,  see  "Municipal  Corporations," 
§7. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 

Necessary  to  maintain  trespass,  see  "Trespass," 
I  1. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," Sf  6.  7. 

Of  realty  of  decedent,  see  "Executors  and  Ad- 
ministrators," !  2. 


POUNDAGL 


See  "Animals." 


POWERS. 


Of  attorney,  see  "Principal  and  Agent." 
Of  sale  in  mortgage,  see  "Mortgages,"  {  0, 


PRACTICE. 

In  land  office,  see  "Public  Lands,"  1 1. 
Procedure  of  particular  courts,  see  "Courts." 

In  parUeular  dvU  acUoru  or  proceedtngt. 

See  "Contempt,"  |  2;  "Divorce,"  {  2;  "Eject- 
ment": "Habeas  Corpus,"  8  2;  "Mandamus," 
8  3;   'TartiUon,"  g  1;   ''Beplevin." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  $  7. 

Condemnation  proceedings,  see  Eminent  Do- 
main," §  3. 

PartUnilar  prooeedingt  in  ooHons. 

See  "Abatement  and  Revival":   "Appearance"; 

"Continuance":    "Costs";    "Damages,"   {   6; 

"Evidence":   "Execution";  "Judgment";  "Ju- 

r.v";     "Limitation   of   Actions";     "Motions"; 

"Parties";  "Pleading";    "Process";  "Trial"; 

"Venue." 
Verdict,  see  "Trial,"  S  10. 

Particular  remedies  in  or  tnOdent  to  acttonc 

See  "Attachment";  "Garnishment";  "Injunc- 
tion";   "Receivers." 

Procedure  in  crtminaZ  proteeiMoni. 
See  "Criminal  Law";   "Extradition." 
Bastardy  proceedings,  see  "Bastards,"  g  1. 

Procedure  in  exercise  of  special  JwrisdlcUons. 
In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
S4. 

Procedure  on  review. 

See  "Appeal  and  Error";  "Certiorari"  {  2; 
"Exceptions,  Bill  of";  "Justices  of  thaPeace^" 
i  6;  '^New  Trial." 
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PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  f  19. 

PREMIUMS. 

Kor  insurance,  see  "Insurauce,"  {{  4,  8. 

PREPONDERANCE 

Of  evidence,  in  civil  actions,  see  "Evidence," 
«18. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 

i  !• 
Establishment  of  hJghwajra,  see  "Highways," 

I  !• 

PRESUMPTIONS. 

In  criminal  prosecutions,  tee  "Criminal  Law," 

{  6. 
On  appeal  or  error,  see  "Appeal  and  Error,"  I 

16;    "Criminal  Law,"  {  IBT 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";   "Brokers." 
Admissions  by  agent,  see  "Evidence^"  {  4. 
Agency  of  child  for  parent,  see  "Parent  and 

Child." 
Agency  of  partna-  for  firm,  see  "Partnership," 

I  2. 
Embezzlement  by  agent,  see  "Embezzlement." 
Insurance  agents,  see  "Insurance,"  §  2. 
Testimony    as    to    toansactions  with    deceased 

agent  of  party,  see  "Witnesses,"  f  1. 

i    1.    The  relation. 

When  a  power  of  attorney  is  coupled  with  an 
interest,  or  is  a  part  of  the  security,  the  power 
is  irrevocable. — Buffalo  Land  &  Exploration  Co. 
v.  Strong  (Minn.)  575. 

Evidence  held  insufficient  to  show  that  one 
contracting  with  plaintiff  on  the  behalf  of  the 
defendant  was  its  authorized  agent,  or  was 
known  by  it  to  be  acting  as  such.—C.  F.  Blanke 
Tea  &  Coffee  Co.  t.  Rees  Printing  Co.  (Neb.) 
627. 

Agency  cannot  be  proved  by  acts  or  declara- 
tions of  the  alleged  agent,  not  brought  home 
to  the  principal.— C.  F.  Blanke  Tea  &  Coffee 
Co.  T.  Hees  Printing  Co.  (Neb.)  627. 

Where  a  person  applied  for  a  loan,  and  ap- 
pointed the  lender's  agent  his  attorney  in  fact 
to  execute  a  note  and  mortgage,  and  died  before 
the  loan  was  completed,  held,  that  the  power 
of  attorney  was  terminated  by  his  death. — 
Brown  v.  SkoUand  (N.  D.)  543. 

Agency  contract  construed,  and  Iteld  not  void 
for  want  of  mutuality.— W.  G.  Taylor  Co.  v. 
Bannerman  (Wis.)  918. 

{   2.    Mntiua  rights,  duties,  and  Ualiili- 
tles. 

The  burden  to  prove  misconduct  on  the  part 
of  an  agent  and  a  failure  to  account  for  funds 

of  his  principal  is,  to  the  extent  of  showing  the 
amount  and  value  of  the  property  received  and 
the  failure  to  account  therefor,  on  the  principal. 
— Lahr  v.  Kraemer  (Minn.)  418. 

In  an  action  to  recover  for  work  and  labor 
as  bartender,  where  defendant  alleged  as  a 
counterclaim  that  plaintiff  sold  goods  and  con- 


erty  delivered  to  an  agent  and  a  failure  to  ac- 
count for  it  on  demand  is  prima  fade  sofi- 
cient  to  show  conversion  by  the  agent. — Lalir 
V.  Kraemer  (Minn.)  418. 

In  an  action  for  work  and  labor,  where  de- 
fendant sets  up  as  a  counterclaim  misappropiU- 
tion  of  funds  by  plaintiff,  an  instruction  Aeltf 
not  erroneous  as  instructing  the  jury  that  de- 
fendant must  show  an  onbezzlement  to  entit« 
him  to  recover  for  the  shortage. — Lahr  v. 
Kraemer  (Minn.)  418. 

A  contract  whereby  plaintiff  sold  to  the  de- 
fendant certain  stock  remedies  held  to  give  de- 
fendant exclusive  agency  for  the  sale  of  such 
remedies  in  the  township  named. — Sntton  t. 
Baker  (Minn.)  420. 

All  profits  accruing  from  the  acts  of  an  agent 
whether  resulting  from  the  proper  performance 
of  his  duties  or  a  violation  thereof,  belong  to 
the  principal. — Snell  v.  Goodlander  (Uinn.)  42L 

An  af  ent,  who  is  authorized  to  sell  propert; 
on  specified  terms,  must,  on  learning  that  more 
advantageous  terms  could  be  obtained,  okii- 
municate  the  same  to  his  principal  before  making 
any  sale. — Snell  v.  Goodlander  (Minn.)  421. 

Where  a  person  having  in  his  possession  i 
note  and  mortgage,  with  a  power  of  attorney 
from  the  mortgagee,  after  knowing  of  an  -  as- 
rignment  of  such  note  and  mortgage,  secures  i 
settlement  with  the  mortgagors  and  under  the 
power  of  attorney,  releases  the  mortgage,  t 
Judgment  for  the  amount  of  the  debt  aod  inter- 
est is  properly  entered  against  him. — Persons 
V.  Persons  (N.  D.)  551. 

Agency  contract  construed,  and  held  to  im- 
pliedly obligate  the  agents,  by  their  acceptance, 
to  act  as  exclusive  agents  in  the  territory  nam- 
ed therein,  and  perform  the  duties  of  good 
faith  and  due  diligence  in  bringing  the  subject- 
matter  to  the  notice  of  possible  consumers,  for 
the  purpose  of  sale  to  them.— W.  G.  Taylor  Co. 
V.  Bannerman  (Wis.)  918. 

Damages  predicated  on  breach  of  agency  con- 
tract held  improperly  allowed  in  favor  of  agent 
— W.  G.  Taylor  Co.  v.  Bannerman  (Wis.)  91S. 

Damages  predicated  on  breach  of  agency  coa- 
tract  hdd  properly  allowed  in  favor  of  agent— 
W.  Q.  Ta:^or  Co.  v.  Bannerman  (Wis.)  818. 

I  8.     Bights  and   UabiUtlea   as   to    third 
persons. 

Under  a  power  of  attorney  granted  by  a  hus- 
band and  wife  to  convey  lands  coming  into  the 
possession  of  the  husband  under  Homestead 
Ehitry  Act  Cong.  June  8,  1872,  c.  338,  17  Stat 
833,  as  amended  by  Act  Cong.  March  8.  1873. 
c.  274,  17  Stat.  605,  and  in  a  patent  it  is  re- 
cited that  the  land  was  acquired  pursuant  to 
Act  Cong.  May  20,  1862,  c.  75,  12  Stat.  392. 
and  the  acts  supplemental  thereto,  a  conveyance 
of  land  described  in  the  patent  is  authorized  by 
the  power.— Finnegan  v.  Brown  (Minn.)  144. 

Where  a  power  of  attorney  executed  by  a  hns- 
band  and  wife  authorizes  the  agent  to  conveT 
any  and  all  lands  which  may  come  into  "his" 
possession  under  a  conditional  homestead  eniri 
granted  by  Act  Cong.  June  8,  1872,  c.  338,  li 
Stat  833,  as  amended  by  Act  Cong.  Marrh  3. 
1873,  c.  274,  17  Stat.  605,  the  word  "his"  re- 
ferred to  the  husband. — Finnegan  v.  Brown 
(Minn.)  144. 

In  a  power  of  attorney  authorizing  conve.r- 
ance  of  land,  held,  that  the  identity  of  the  laul 
is  sufficiently  shown. — Finnegan  v.  Brown 
(Minn.)  144. 

Representation  of  an  agent,  sent  by  his  prin- 
cipal with  goods  to  another  city,  held  inadmis- 
sible to  disprove  evidence  of  the  principal  that 
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he   -was   entitled  to  possession  of  the  goods.— 
Spies  V.  Stein  (Neb.)  762. 

^The  anaathorized  acts  of  an  agent,  not  with- 
in the  apparent  scope  of  his  anthority,  in  thfi 
absence  of  ratification,  are  not  binding  on  the 
principal.— Spies  v.  Stein  (Neb.)  752. 

"Where,  after  executing  a  power  of  attorney 
authorising  an  agent  to  execute  a  mortgage,  the 
malcer  of  the  power  died,  a  note  and  mortgage 
thereafter  executed  under  such  power  will  be 
canceled.— Brown  y.  Skotland  (N.  D.)  548. 

PRINCIPAL  AND  SURETY. 

See   "Guaranty";    "Indemnity." 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  office  or  trust,  see  Assign- 
ments for  Benefit  of  Creditors,'*  §  3. 

Liabilities  of  sureties  on  bonds  for  performance 
of  daties  of  trust  or  office,  see  "Sheriffs  and 
Constables,"   {  2. 

Liabilities  of  aureties  on  bonds  in  legal  pro- 
ceedings, see  "Appeal  and  Error,"  {  21. 

S    !•     Reaiedies  of  oreditors. 

Where  the  sureties  on  an  official  bond  of  a 
clerk  of  court  deny  its  execution  and  delivery, 
and  the  clerk  defends  on  the  ground  that  he 
merely  received  the  money  as  bailee,  a  tender 
of  part  payment  by  him  does  not  impair  the  de- 
fense of  the  sureties.— Craw  v.  Abrams  (Neh) 
2»0. 

I  S.     Blglits  and  reaiedles  of  surety. 

Where  an  attachment  had  been  obtaiued  on  a 
bond,  and  the  sureties  furnished  the  money  to 
pay  the  same,  they  were  entitled  to  sue  the 
principal  to  recover  the  amount  thereof,  though 
they  had  assigned  the  judgment. — ^Archer  t. 
Laidlaw  (Mich.)  159. 

PRIORITIES. 

Of   mortgages,  see  "Chattel  Mortgages^**  |  8. 
Of  taxes,  see  "Taxation,"  {  4. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGE. 

Prom  service  of  processi,  see  "Process,"  |  1. 
Of  witness  as  to  testimony,  see  "Witnesses," 
S  2. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory   commnnications,    see   "Ubel   and 

Slander,'"  <  2. 
Disclosure  by  witness,  see  "Witnesses,"  |  1. 

PRIVITY. 

Admissiona  by  privies,  see  "Evidence^"  I  4. 

PROBATE. 

Of  will,  see  "WUls,"  <  8. 

PROCESS. 

In  particular  actUmt  or  proceedtngg. 
Criminal    prosecutions,    see    "Criminal    Law," 

S4. 
Foreclosure  of  tax  lien,  see  "Taxation,"  i  7. 
On  appeal,  see  "Appeal  and  Error,"  {  8. 

Particular /omu  afiorita  or  other  vrocest. 
See  "Arrest";  "Attachment,"  §  3;  "Executiou"; 
"Oamisliment";  "Injunotiou":  "Mandamus"; 
"Quo  Warranto";  "Keplevin.*' 


I  X.     Berriee. 

_  A  defendant,  served  with  dvil  process  at  a 
time  when  he  was  privileged  from  such  service, 
htid  entitled  to  have  the  same  set  aside  on  mo- 
tion.—Murray  V.  Wilcox  (Iowa)  1087. 

Service  of  summons  on  a  nonresident  defend- 
ant, in  accordance  with  Laws  1901,  p.  68,  c.  63, 
{  1,  is  simply  a  substitute  for  service  by  publi- 
cation, aud  must  be  predicated  on  a  stnct  com- 
pliance with  Gen.  St.  1894.  8  5204.— H.  L.  Spen- 
cer Go.  V.  Koell  (Minn.)  974. 

To  authorize  summons  to  another  county, 
lUU  there  must  l)e  an  actual  right  to  join  the 
resident  and  nonresident  defendants.  —  Stull 
Bros.  V.  Powell  (Neb.)  249. 

Affidavit  for  publication  of  snmmons,  void  on 
its  face  for  failing  to  state  the  venue,  cannot 
be  cured  by  resorting  to  extrinsic  evidence, 
when  the  decree  rendered  thereon  is  assailed.— 
Albers  v.  Kozeluh  (Neb.)  64S. 

An  affidavit  for  service  of  summons  by  put>- 
lication  luld  void  on  its  face.— Albers  t.  B!ose- 
loh  (Neb.)  646. 

PROMISSORY  NOTES. 

See  "BUIs  and  Notes." 

PROPERTY. 

See  "Animals";  "Crops":  "Logs  and  Logging"; 
"Mines  and  Minei-als'  ;  "Trade-Marks  and 
Trade-Names." 

Adverse  possession,  see  "Adverse  Possession." 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  j  8. 

Licenses  in  respect  to  real  property,  see  "li- 
censes," S  2. 

Protection  of  rights  of  property  by  injanctlon, 
see  "Injunction,"  |  2. 

Subject  of  conversion,  see  "Trover  and  Conver- 
sion," {  1. 

Taking  for  public  use,  see  "Eminent  Domain." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  §  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  IL 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

"Damages,"  |  2. 
Of  injury,  see  "Negligence,"  |  2, 

PUBLICATION. 

Service  of  process,  see  "Process,"  {  1. 

PUBLIC   DEBT. 

See  "Counties,"  {  4;  "Municipal  Corporations," 
I  10;    "Schools  and  School  Districts."  %  1. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corpora- 
tious,"  I  6. 

PUBLIC  LANDS. 

Establishment  of  highway  over,  by  prescription, 
see  "Highways,"  j  1. 

(   1.    Survey    and    disposal   of   lands    of 
United  States. 

A  contract  whereby  a  party  about  to  enter 
land  under  the  United  States  pre-emption  act, 
in  consideration  of  the  payment  of  one-fourth 
of  the  expenses,  agrees  to  pay  over  one-fourth 
Of  the  amount  derived  from  a  sale  of  the  laud 
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after  title  la  Becnred,  la  not  prohibited  by  the 
pie-emption  act  (Rev.  St.  U.  S.  {  2262).— 
Gross  ▼.  Hafeman  (Minn.)  430. 

Where  findings  by  the  General  T^aud  Office, 
approved  by  the  Secretary  of  the  Interior,  were 
not  made  on  any  controverted  facts,  the  conclu- 
Bions  of  the  officers  were  conclusions  of  law, 
reviewable  by  the  conrts.— Buffalo  Land  &  Ex- 
ploration Co.  v.  Strong  (Minn.)  676. 

The  right  of  way  of  a  railroad  company  hav- 
ing been  acquired  from  the  general  government, 
limitations  are  no  defense  to  an  action  by  the 
company  to  recover  possession  of  a  atrip  of  land 
within  such  right  of  way. — McLucas  v.  St.  Jo- 
seph &  G.  I.  R.  Co.  (Neb.)  312. 

A  congressional  grant  of  a  right  of  way  for 
the  construction  of  a  railroad  is  inconsistent 
with  the  acquisition  in  any  manner  of  any  part 
of  such  right  of  way  by  a  private  individual 
or  corporation. — McLucas  v.  St.  Joseph  &  G.  I. 
R.  Co.  (Neb.)  812, 

The  state  courts  are  without  jurisdiction  to 
compel  the  conveyance  of  landa  subject  to  en- 
try and  settlement  under  the  United  States 
laws  to  a  person  who  has  been  denied  the  priv- 
ilege of  making  such  entry  and  settlement  by 
the  officials  of  the  United  States  Land  Depart- 
ment—McDonald V.  Union  Pac  By.  Oo.  (Neb.) 
440. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  {  1. 

PUBLIC  SCHOOLS. 

See  "SchooU  and  School  Districts,"  {  1. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  CJonrsee,"  {  1. 

PUNISHMENT. 

See  "Criminal  Law,"  i  19. 

For  larceny,  see  "Larceny,"  |  2. 

For  violation  of  game  laws,  see  "Game," 

PUNITIVE  DAMAGES. 

See  "Damages,"  g  3. 

PUPILS. 

See  "Schools  and  School  Districts,"  |  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Indictment  or  information,  see  "Indictment  and 
Information,"  §  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  8  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  11;    "Homicide,"  i  5. 

QUIETING  TITLE. 

See  "Adverse  Possession,"  {  2. 


t  1.    Blclit  of  aeiloa  Mid  defw— 

In  an  action  brought  by  a  married  'woman 
to  remove  an  apparent  cloud  on  her  title  to  real 
estate,  caused  by  a  judgment  obtained  against 
her  husband,  and  to  set  aside  a  sheriS's  certif- 
icate of  sale  thereon,  it  was  held  that  the  court 
properly  granted  the  relief  aought  on  the  facts 
shown  by  the  evidence.— Knn  r.  Kan  (Wia) 
800. 

{   S.    ProeeedlnK*  and  relief. 

Evidence  considered,  and  held  to  anroort  the 
good  faith  of  a  mortgage  lien.— Scott  t.  Hay 
(Minn.)  106. 

In  an  action  to  determine  an  adrerae  clahn, 
brought  by  defendant  to  certain  nnoccnpied 
land,  held,  that  the  evidence  justified  a  finding 
for  plaintiff.— Beckfelt  v.  Donohne  (Minn.)  127. 

In  an  action  to  determine  adverse  daims.  it 
was  unnecessary  to  allege  in  detail  plaintiirs 
change  of  title,  or  to  refer  to  the  issuance  of  a 
patent  to  one  of  the  defendants. — Baffalo  Land 
&  Exploration  Go.  v.  Strong  (Minn.)  575. 

Evidence  in  an  action  to  quiet  title  held  to 
sustain  finding  tiiat  certain  claimants  were 
not  the  heirs  of  the  deceased,  through  whom 
plaintiffs  claimed. — Koamerl  v.  Mnell^  (Minn.) 
660. 

In  an  action  to  determine  adverse  claims,  find- 
ings held  to  support  a  judgment  confirming 
plaintiff's  titie  and  awarding  him  possession.— 
Chaffee-Miller  Land  Co.  v.  Barber  (N.  D.)  SaO. 

QUO  WARRANTO. 

I  1.     Nature  and  sroiuds. 

Quo  warranto  will  not  lie  to  inqnire  Into  the 
right  of  county  surveyors  to  exerase  the  duties 
of  county  engineers  in  counties  having  more 
than  50,000  population,  as  provided  for  bj  Law* 
1903,  c.  82.— State  v.  Scott  (Neb.)  1021. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Exemption  from  taxation,  see  "Taxation,"  |  1. 

Form  and  allegations  in  complaint  for  killing 
live  stock,  see  "Pleading,"  §  1. 

Grants  of  land  in  aid,  see  "Public  Lands,"  |  1. 

Harmless  error  in  admission  of  evidence  in 
action  for  injuries  to  cattle,  see  "Appeal  and 
Error,"  {  19. 

Making  complaint  more  certain  in  action  for 
fires  caused  by  operation  of  railroad,  see 
"Pleading,"  §  8. 

Municipal  aid  bonds,  see  "Municipal  Corpora- 
tions/' §  10. 

Objections  to  pleadings  in  action  for  fires  caused 
by  operation  of  railroad,  see  'Tleading,"  f  4. 

Opinion  evidence  in  action  for  killing  live  stock, 
see  "Evidence,"  g  11. 

Relief  department,  see  "Insurance,"  g  12. 

I   1.    Biglit  of  way  and  otber  Imterests 
in  land. 

A  grant  of  a  right  of  way  to  a  railroad  does 
not  carry  as  incident  thereto  any  right  to  dis- 
charge onto  the  land  surface  waters  collected 
from  drainage.— Earhart  v.  Cowlea  (Iowa)  1085. 

Where  an  owner  conveyed  land  for  a  right  of 
way,  on  the  condition  that,  if  the  grantee  failed 
to  erect  and  maintain  a  depot  at  a  fixed  point, 
the  land  should  revert,  the  provision  constituted 
a  condition  subsequent,  and,  on  the  failure  of 
the  grantee  to  maintain  the  depot,  the  title  and 
right  of  possession  reverted  to  the  grantee. — 
Griswold  v.  Minneapolis,  St.  P.  &  8.  S.  M.  Ry. 
Co.  (N.  D.)  638. 

Grantor  of  a  right  of  way  to  railroad  held 
not  estopped  to  assert  forfeiture  under  the  ex- 
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;>ress  terms  of  the  grant.— Oriswold  t.  Minnea- 
poUs.  St.  P.  &  8.  S.  M.  Ry.  Co.  (N.  D.)  638. 

"Where  exe<nition  of  a  judgment  of  ejectment 
against  a  railroad  will  affect  pnblic  interests, 
sqnity  cau  suspend  its  execution  for  a  time  suffi- 
cient to  enable  it  to  prosecute  condemnation  pro- 
ceedings.— Griswold  v.  Minneapolis,  St  P.  &  S. 
8.  M.  Ry.  Co.  (N.  D.)  538. 

I  8.  C«MiBtraetioa>  maiBteiuuioe,  and 
eqvlpaaent. 
l*ecaniary  damages,  instead  of  injunctlonal  re- 
lief, a'warded  grantor  of  right  of  way  for  viola- 
tion of  restrictions  in  deed.— Ltane  v.  Michigan 
Traction  Co.  (Mich.)  354. 

Landcwner  held  not  entitled  to  recover  from 
railiK-ay  company  damages  from  embankment 
built  by  other  company  under  contract  with  de- 
fendant.— Lane  v.  Michigan  Traction  Co. 
(Mich.)  354. 

The  right  to  nse  a  section  line  highway  is  not 
taken  away  at  the  point  of  intersection  by 
construction  of  a  railroad  track  across  it. — 
Great  Northern  Ry.  Co.  v.  Town  of  Viborg 
(S.  D.)  6. 

A  railroad  held  not  to  ac^nire  an  interest  in 
the  fee  of  a  highway  crossmg  it,  so  as  to  en- 
title it  to  compensation  ^or  the  placing  of  a 
street  along  it,  though  it  constructed  an  over- 
bead  crossfiiK  to  the  side  of  the  highway,  and 
this  was  used  temporarily.— Great  Northern  Ry. 
Co.  T.  Town  of  Viborg  (8.  D.)  6. 

I    3.     Operation— Injwl**  to  lloenseea  or 
trespassers  m  geaeraL 

A  vroman  visiting  a  stationbonse  during  the 
evening,  after  tbe  regular  trains  had  left  and 
the  depot  was  closed,  and  stepping  into  a  hole 
on  the  platform,  went  on  the  premises  at  her 
peril. — Sullivan  v.  Minneapolis,  St.  P.  &  8.  8. 
M.  Ry.  Co.  (Minn.J  114. 

I  4.     —  Aeoldenta  at  erosslns*. 

One  sui  juris,  injured  by  bein^  struck  by  car 
while  standing  near  track  of  railroad,  held  not 
relieved  from  effect  of  contributory  negligence. 
— OliTcr  T.  Iowa  Cent.  Ry.  Co.  (Iowa)  1072. 

A  rate  of  speed  of  80  miles  an  hour  by  a 
train  outside  of  any  city  or  town  limits  is  not 
evidence  of  negligence. — Hajsek  t.  Chicago,  B. 
&  Q.  R.  Co.  (Neb.)  327. 

Evidence  of  plaintiff  in  an  action  for  injuries 
received  in  a  collision  at  a  crossing  held  to  show 
contribntory  negligence. — Hajsek  v.  Chicago,  B. 
&  Q.  R.  Co.  (Neb.)  327. 

{  5.     — ^  lajnrles  to  persona  on  or  near 
tracks. 

Fact  that  plaintiff,  in  personal  injury  action 
against  railroad  company,  was  neither  on  track 
nor  about  to  cross  it,  held  not  to  prevent  omis- 
sion to  ring  bell  from  constituting  negligence  as 
to  him.— Mitchell  t;  Union  Terminal  Ry.  Co. 
(Iowa)  1112. 

Driver  of  wagon,  Injured  bj  team  becoming 
frightened  at  approaching  tram,  held  not  guilty 
of  contributory  negligence  as  a  matter  of  law. — 
Mitchell  V.  Union  Terminal  Ry.  Co.  (Iowa)  1112. 

Failure  to  hitch  team  while  loading  wagon 
held  not  a  violation  of  city  ordinance,  so  as  to 
require  instruction  in  driver's  action  for  in- 
juries due  to  approach  of  train. — Mitchell  v. 
Union  Terminal  Gy.  Co.  (Iowa)  1112. 

The  fact  that  leaving  team  unhitched  is  plead- 
ed in  answer  to  driver's  action  for  injuries  due 
to  approach  of  train  held  not  to  necessitate  in- 
struction, in  absence  of  proof  sustaining  plea, — 
Mitchell  T.  Union  Terminal  Ry.  Co.  (Iowa) 
1112. 

Under  Code,  {  2072,  instruction,  in  action  by 
driver  of  team  for  injuries  due  to  approach  of 
tiiiin,  as  to  dnty  to  ring  bell,  held  proper. — 
Mitchell  T.  Union  Terminal  Ry.  Co.  (Iowa) 
1112. 


Inatmctlon,  in  actimi  by  driver  of  team  tot  in- 
juries due  to  approach  of  train,  as  to  duty  to 
ring  bell,  held  not  misleading. — Mitchell  y.  Un- 
ion Terminal  Ry.  Co.  (Iowa)  1112. 

8   e.   ^—  Injuries  to  animals  on  or  near 
tracks. 

In  an  action  for  injuries  to  cattle  on  a  track 
by  alleged  defective  guards,  an  insfruction  in 
favor  of  plaintiff  held  not  erroneous,  because  it 
did  not  submit  the  issue  of  defendant's  negli- 
gence to  tibe  jury.— Johnson  v.  Detroit  &  M. 
Ry.  Co.  (Mich.)  760. 

In  an  action  for  injuries  to  cattle  on  track, 
an  instruction  with  reference  to  the  construction 
of  cattle  guards  approved  by  the  railroad  com- 
missioner held  proper.— Johnson  ▼.  Detroit  & 
M.  Ry.  Co.  (Mich.)  760. 

Where  there  was  evidence  that  certain  of 
plaintiff's  cattle  passed  over  a  part  of  a  cattle 
guard  which  was  not  defective,  it  was  error  to 
refuse  to  charge  that  defendant  was  not  li^le 
for  such  cattle.— Johnson  v.  Detroit  &  M.  Ry. 
Co.  (Mich.)  760. 

{   7.    lirea. 

Destmctiou  of  plaintiff's  property  by  fire  from 
sparks  of  engine,  invited  on  premises  by  plain- 
tiff's foreman,  Md  result  of  his  own,  if  any- 
body's, negligence.— Mann  t.  Pere  Marquette 
R.  Co.  (Mich!)  721. 

Plaintiff  held  responsible  for  loss  of  property 
by  fire  from  locomotive  sparks,  in  not  keeping 
premises  clear  of  combustible  material,  as  re- 
quired to  do  by  a  contract  with  railroad. — Mann 
v.  Pere  Marquette  R.  Co.  (Mich.)  721. 

Contract  between  railroad  and  shipper  for 
construction  of  sidetrack,  and  exempting  rail- 
road from  liability  for  destruction  of  property 
in  vicinity  thereof  by  fire,  construed,  and  held 
to  exempt  railroad  from  liability,  though  engine 
causing  fire,  while  performing  work  for  ship- 
per, was  not  immediately  on  such  sidetrack. — 
Mann  t.  Pere  Marquette  R.  Co.  (Mich.)  721. 

In  action  against  railroad  for  destruction  of 
property  by  fire,  where  plaintiff  had  released 
railroad  from  liability,  instruction  not  inform- 
ing jury  of  effect  of  such  release  held  error. — 
Mann  ▼.  Pere  Marquette  R.  Oo.  (Mich.)  721. 

It  was  error  for  court  to  leave  to  jury  ques- 
tion as  to  whether  destroyed  property  was 
within  "vicinity"  of  side  track  which  railroad 
had  built  for  shipper,  and  for  destruction  of 
property  in  vicinity  of  which  shipper  had  re- 
leased railroad.— Mann  v.  Pere  Marqnette  R. 
Co.  (Mich.)  721. 

RAPL 

Contradiction  of  witness,  see  "Witnesses,"  i  3. 
Declarations  as  evidence,  see  "Criminal  Law," 

S6. 
Joinder  of  counts  in  indictment,  see  "Indictment 

and  Information,"  §  1. 
Reception   of    evidence,    see    "Criminal   Law," 

i   10. 
Requests  for  instructions,  see  "Criminal  Law," 

$  13. 
Review   of   verdict  on   appeal,   see    "Criminal 

Law,"  f  18. 
Waiver  of  errors  in  trial,  see  "Criminal  Law," 

§  8. 

{   1.    Oflenaes  and  responsibility  there- 
for. 

The  fact  that  a  person  charged  with  inter- 
course with  a  female  under  age  of  consent,  un- 
der Rev.  St.  lSi)8,  §  43«2,  may  instead  be  char- 
ged with  seduction  or  other  crimes,  according  to 
facts,  does  not  militate  against  the  validity  of 
such  statute. — Loose  v.  State  (Wis.)  526. 

Under  Rev.  St.  1808,  J  4382,  one  commit- 
ting sexual  intercourse  with  a  female  under  age 
of  consent,  regardless  of  the  means  used  to  ac- 
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with  a  female  under  age  of  conseut,  prohib- 
ited by  Rev.  St.  1898,  §  4382,  held  guilty  of 
assault  ■with  intent  to  commit  rape,  under  sec- 
tion 4383.— Loose  v.  State  (Wis.)  526. 

S    2.    Frotecatlon  and  panishment. 

In  a  prosecution  for  rape  of  a  female  under  the 
age  of  consent,  or  of  an  idiot  or  imbecile,  evi- 
dence as  to  defendant  having  had  prior  connec- 
tion with  her  is  admissible. — State  v.  Trusty 
(Iowa)  989. 

Where,  in  a  prosecution  for  rape,  there  is 
some  proof  corroborating  the  testimony  of  the 
prosecutrix,  its  sufficiency  is  for  the  jury. — State 
V.  Norris  (Iowa)  999. 

The  suggestion  customarily  made  to  juries, 
that  they  should  view  the  evidence  of  prosecut- 
ing" witness  in  a  trial  for  rape  with  great  care, 
does  not  apply  to  a  case  where  there  was  con- 
sent in  fact.— Loose  v.  State  (Wis.)  526. 

The  rule  as  regards  the  evidentiary  effect  of 
disclosure  or  faihire  to  make  disclosure  of  a 
rape  does  not  apply  to  a  person  to  whom  the 
disclosure  is  made,  who  delays  in  reporting  her 
knowledge  to  others.— Loose  v.  State  (Wis.)  526. 

The  rule  as  regards  the  evidentiary  effect  of 
disclosure  or  failure  to  make  disclosure  of  a 
rape  does  not  apply,  where  the  element  of 'non- 
consent  is  supplied  by  the  statute  and  there  is 
consent  in  fact. — Loose  v.  State  (Wis.)  526. 

RATE. 

Of  speed  of  trains,  see  "Railroads,"  (  4. 

RATIFICATION. 

Of  acts  of  servant,  see  "Master  and  Servant," 

8  8. 
Of  attorney's  acts  by  client,  see  "Attorney  and 

Client,"  §  1. 
Of  settlement,  see  "Accord  and  Satisfaction." 

REAL  ACTIONS. 

See  "Ejectment" 

REAL-ESTATE  AGENTS. 

See   "Brokers." 

REASONABLE  DOUBT. 

Instrnctions  as  to,  see  "Crimiual  Law,"  i  12. 

REBUTTAL 

BJvidence,  see  "Trial,"  §  1. 

Of  evidence  impeaching  character  of  witness, 
see  "Witnesses,"  §  3. 

RECEIPTS. 

Parol  or  extrinsic  evidence,  see  "Evidence," 
I  7. 

RECEIVERS. 

Garnishment  against  property  held  by  receiv- 
ers, see  "Garnishment,"  §  1. 

Of  corporations  in  general,  see  "Corporations," 
I  4. 

Review  of  discretion  of  court  in  appointing, 
see  "Appeal  and  Error,"  §  17. 

{    1.     Nature    and    gronnda    of    receiver- 
■hlp. 

The  appointment  of  a  receiver  in  an  equitable 
action  is  provisional  in  its  character,   and  in- 


RECORDS. 

As  evidence,  see  "Evidence,"  §  6. 

Dismissal  of  appeal  for  defects  in   record,  se* 

"Appeal  and  Error,"  §  12. 
Effect  of  failure  to  record  chattel  mortgage  is 

to   creditors,   see   "Chattel   Mortgages,"  j  i 

Of  Judicial  proceedings. 
Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  9. 

Of  particular  instruments. 

See  "Assignments  for  Benefit  of  Creditors,"  11; 
"Chattel  Mortgages,"  §  2;    "Mortgages,"  |  2. 
Foreign  wills,  see  "Wills,"  §  3. 

Tax  liens  held  by  the  state  are  not  interests  te 
and  claims  upon  the  land  upon  which  they  are  s 
lien,  within  Torrens  Act  (Laws  1903.  p.  341.  e 
234)  §  6.— National  Bond  &  Security  Co.  t.  Vu- 
kam  (Minn.)  458. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  §  S. 
From  sale  on  execution,  see  "Execution,"  {  t 
From  tax  sales,  see  "Taxation,"  §  10. 

REFERENCE 

See  "Arbitration  and  Award." 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

{    1.    Right  of  action  and  defenses. 

On  the  issue  whether  the  covenant  in  a  deed, 
whereby  the  grantee  assumed  to  pay  a  mort- 
gage, was  inserted  by  mutual  mistake,  evi- 
dence held  insutflcient  to  show  such  mistake.— 
Bo^vman  v.  Besley  (Iowa)  60. 

Where,  before  the  trial  of  a  suit  to  reform 
a  contract,  the  parties  executed  a  contract  em- 
bodying the  provisions  sought  to  be  inserted, 
there  was  no  occasion  for  the  court  to  act.— 
Daugherty  v.  Curtis  (Iowa)  67. 

8    2.     Proceedings  and  relief. 

To  establish  a  case  for  the  reformation  of  »B 
instrument,  where  no  fraud  is  alleged  or  prov- 
ed, it  must  appear  by  dear  proof  that  there 
was  a  mutual  mistake. — Bowman  v.  Besley 
(Iowa)   60. 

Complainant,  in  action  to  have  his  name  in- 
serted in  a  deed  to  property  in  the  name  of  his 
deceased  wife,  title  to  which  he  claimed  shojjld 
have  been  taken  in  their  joint  names,  held  D'lt 
entitled  to  relief.— Lowry  v.  Lowry  (Mich.)  72t>. 

In  an  action  by  a  husband  to  reform  certain 
mortgages  in  which  his  deceased  wife  was  n»in- 
ed  as  mortgagee,  evidence  held  iusufficient  to 
show  that  the  name  fit  the  wife  was  inserted  by 
mistake.- Meier  v.  Bell  (Wis.)  186. 

REFRESHING  MEMORY. 

Of  witness,  see  "Witnesses,"  §  2. 

REGISTERS  OF  DEEDS. 

Where  a  register  of  deeds  searches  the  records 
to  ascertain  whether  persons  signing  a  peti- 
tion to  obtain  a  liquor  license  are  freeholders. 
he  must  account  for  fee  for  his  certificate  and 
seal  to  the  county. — State  v.  Holm  (Neb.)  S21. 

A  register  of  deed  may  by  agreement  search 
the  records  to  ascertain  whether  persons  signing 
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a  petition  to  obtain  a  liquor  license  are  free- 
holders, and  collect  sncli  compensation  as  may 
be  agreied  npon.— State  v.  Holm  (Neb.)  821. 

It  is  no  part  of  the  official  duty  of  a  register 
of  deeds  to  search  Ou  records  to  ascertain 
T^hether  persons  signing  a  petition  to  obtain 
a  liquor  license  are  freeholders. — Stat«  T.  Holm 
(Neb.)  821. 

REGISTRATION, 

See    "Records." 

Of  assignment  for  creditors,  see  "Assignments 

for  Benefit  of  Creditors,"  |  1. 
Of  mortgages,  see  "Mortgages,"  |  2. 

REHEARING. 

See  "New  Trial." 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  i  13. 

RELEASE 

See   "Accord  and  Satisfaction":  "Compromise 

and  Settlement";  "Payment" 
Of  indorsers  by  alteration  of  indorsement,  see 

"Alteration  of  Instruments." 
Of  mortgage,  see  "Mortgages,"  f  S. 

(    1.     Pleadinc,   e-vldeiioe,   txial,   and  *•• 
■viexr. 

In  an  action  for  goods  sold,  an  answer  plead- 
ing a  general  release  held  not  demurrable  be- 
cause it  did  not  in  words  plainly  refer  to  the 
subject  of  the  action.— Mandt  Wagon  Co.  T.  Fnl- 
ler  &  Johnson  Mfg.  Co.  (Wis.)  958. 

RELEVANCY. 

Of  evidence  in  ciyil  actions,  8e«  "Bvidence," 
S  2. 

Of  evidence  in  criminal  prosecotions,  see  "Crim- 
inal Law,"  i  6. 

RELIEF  ASSOCIATIONS. 

See  "Insorance,"  {  12. 

Election  by  member  of,  to  accept  benefits  or 

prosecute  remedy  at  law,   see   "Election  of 

Remedies." 

REMAINDERS. 

See  "Life  Estates." 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  20. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  20. 

REMOVAL. 

Prom  office  In  general,  see  "Officers,"  f  1. 
Of  county  seat,  see  "(Jounties,"  §  2. 

REMOVAL  OF  CAUSES. 

Chan^  of  venae  or  place  of  trial,  see  "Yenue," 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 


RENEWAL 

Of  bill  of  exchange  or  promissory  note,   sea 

"Bills  and  Notes,'*  i  8. 
Of  lease,  see  "Landlord  and  Tenant,"  |  8. 

RENT. 

See  "Landlord  and  Tenant,"  i  & 

REPAIRS. 

Of  bridges,  see  "Bridges,"  g  L 
Of  highway,  see  "Highways,"  I  8. 
Of  premises  demised,  sea     Landlord  and  Ten- 
ant," I  6. 

REPLEVIN. 

Amendment  of  pleading,  see  "Pleading,"  g  5. 
Harmless  error,  see  "Appeal  and  Error,"  §  19. 
Recovery  of  trespassing  animals,  see  "Animals." 

I   1.    Richt  of  aotlon  and  defenses. 

A  demand  Md  not  necessary  as  condition  to 
maintenance  of  replevin. — Log  Owners'  Boom- 
ing Co.  V.  HubbeU  (Mich.)  157. 

I  X.     PraoeedlngB  for  taking  and  rede- 
ll^eTT  of  property. 

Where  no  exception  is  taken  to  the  sufficien- 
cy of  sureties  on  replevin  bond  witiiin  the  time 
fixed  by  Code  Civ.  Proc.  i  189,  all  objections 
are  waived.— Barton  v.  Shall  (Neb.)  292. 

The  24  hours  within  which  exceptions  to  the 
sufficiency  of  a  bond  on  replevin  must  be  taken 
begin  on  the  expiration  of  the  24  hours  allowed 
plaintifC  in  which  to  furnish  the  bond.— Barton 
T.  Shnll  (Neb.)  292. 

Under  Code  Civ.  Proc.  |  189,  exceptions  to 
sureties  on  a  replevin  bond  moat  be  taken  with- 
in 24  hours  from  the  time  the  bond  is  given.— 
Barton  v.  ShuU  (Neb.)  292. 

f  3.    Fleadiac  and  OTldeaee. 

In  replevin  by  a  married  woman,  in  which 
she  claimed  that  the  property  had  been  trans- 
ferred to  her  by  her  husband  and  his  father, 
together  with  a  farm,  evidence  that  plaintifF 
subsequently  joined  with  her  husband  in  a 
mortgage  of  ue  farm  held  admissible  on  the 

Question  of  ownership.— Kastl  t.  Arthur  (Mich.) 
11. 

In  replevin,  on  an  isane  as  to  the  ownership 
of  personalty,  evidence  that  no  taxes  were  as- 
sessed against  a  person  claiming  the  property 
was  properly  admitted.— Kastl  v.  Arthur  (Mich.) 
711. 

Evidence  in  replevin  held  sufficient  to  sustain 
rerdict  for  plaintiff.— Byrnes  t.  Eley  (Neb.)  296. 

REPLY. 

See  "Pleading,"  St  3.  S. 

REQUESTS. 

For  instructions  to  jury  in  dvll  actions^  see 
"Trial,"  f  8. 

For  instructions  to  Jury  in  criminal  prosecu- 
tions, see  "Criminal  Law,"  i  13. 

For  special  findings,  see  "Trial,"  |  10. 

RESALE. 

Of  property  conditionally  sold,  see  "Sales,"  (  9. 
Of  property  sold  for  taxes,  see  "Taxation,"  i  9. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 
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Of  contract  for  sale  of  goods,  see  "Sales,"  |  8. 
Of  contract  for  sale  of  land,  see  "Vendor  and 

Purchaser,"   i  2. 
Of  contract  for  sale  of  mining  claim,  see  "Mines 

and  Minerals,"  {  1. 
Of  deed  for  inralidity,  see  "Deeds,"  |  1. 

RESERVATIONS. 

In  deeds,  see  "Deeds,"  i  2. 

RES  GEST/L 

In  cItH  actions,  see  "Evidence."  g  2. 

In  criminal  prosecations,  see     Criminal  Law," 

f  a 

RES  INTER  ALIOS  ACTA. 

Exclusion  of  evidence  as,  see  "Evidence,"  i  2. 

RES  JUDICATA. 

See  "Judgment."  SS  0,  7. 

RESTITUTION. 

On  reversal,  see  "Appeal  and  Error,"  (  20. 

RESTRAINT  OF  TRADE. 

LeealitT  of  contracts  in  restraint  of  trade,  see 
•'Contracts,"  i  1. 

RESTRICTIONS. 

In  deeds,  see  "Deeds,"  S  2. 

RESULTING  TRUSTS. 

Sm  "Tmsts,"  I  10. 


RETROSPECTIVE  LAWS. 

estrictions,  see 

REVENUE 


Constitutional  restrictions,  see  "Constitutional 
Law,"  S  6. 


See  "Taxation." 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tenant,"  i  2. 

REVIEW. 

See  "Appeal  and  Error":  "Certiorari";  "Crim- 
inal Law,"  8§  16-18;  "Justices  of  the  Peace," 

REVOCATION. 

Of  agency,  see  "Principal  and  Agent."  {  1. 
Of  license,  see  "Licenses,"  S  2. 

RIGHT  OF  WAY. 

See  "Easements." 

Of  railroads,  see  "Railroads,"  {  1. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  {  2. 

RISKS. 

Assumed  by  employs,  see  "Master  and  Serv- 
ant." 16. 


Evidence  of  risks  assumed  by  servant  in  action 

for  injuries,  see  "Master  and  Servant,"  f  7. 

Within  insurance  policy,  see  "Inauranoe,"  i  & 

RITUAL 

Restraining  use.  see  "Injunction,"  %  SL 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 
SS8,9. 

ROBBERY. 

Amendment   of   information,    see    "Indictment 

and  Information,"   i  3. 
Harmless  error,  see  "Criminal  Law,"  |  18. 
Requests  for  instructions,  see  "Crimiual  I^aw," 

113. 

In  a  prosecution,  under  Code,  {  4753,  for  an 
assault  with  intent  to  rob,  an  instruction  ktld 
sufficient,  though  not  defining  the  word  "a»- 
sanlt."— State  v.  Atkins  (Iowa)  996. 

In  a  prosecution,  under  Code,  |  4753,  for  an 
assault  with  intent  to  rob.  an  instruction  hrii 
sufficient,  without  further  defining  crime  of  rob- 
bery.—State  V.  Atkins  (Iowa)  996. 

ROYALTIES. 

For  use  of  patents,  see  "Patent*,"  S  1. 

SALES. 

See  'Vendor  and  Purchaser." 

AmMidment  of  pleading  in  action  for  price  of 
goods,  see  "Pleading,"  S  5. 

Liability  of  seller  of  diseased  hogs  for  disease 
communicated  to  other  animals  of  purchaser, 
see  "Animals." 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  mining  claim,  see  "Mines  and  Minerals^"  {  L 

Of  mortgaged  goods,  see  "Chattel  Mortgages," 
J  6. 
I  Of  personal  property  of  decedent,  see  "Execn- 
tors  and  Admmistrators."  S  2. 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  {  5. 

Of  property  of  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  {  1. 

On  execution,  see    Execution,"  {  1. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
I  7. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  i  4. 

Tax  sales,  see  "Taxation,"  {{  5-9. 

I  1.     Requisites     and   Talidlty     of     eoa- 
traot. 

A  contract  for  the  purchase  of  a  horae.  con- 
stituting the  purchasers  tenants  in  common.  hfU 
not  affected  by  a  subsequent  partnership  of 
some  of  them  to  control  it.— Valade  v.  Masson 
(Mich.)  69. 

A  contract  for  the  mirdiase  of  a  horae  by 
several  persons  held  valid  and  binding  on  each 
to  the  amount  of  his  subscription.— Valade  r. 
Masson  (Mich.)  59. 

False  representations  as  to  goods,  made  to 
the  purchaser  thereof  after  he  has  b(>come  the 
purchaser,  gfye  him  no  cause  of  action.— Scale 
v.  Harrington  (Mich.)  357. 

A  proposal  to  accept  an  offer  to  sell  property, 
or  an  acceptance  on  terms  varying  from  those 
offered,  is  a  rejection  of  the  offer.— Kileen  v. 
Kennedy  (Minn.)  126. 

A  contract  lield  a  contract  for  the  sale  of  the 
articles  therein  specified,  and  not  a  contract 
for  the  delivery  of  the  articles  for  sale  on  com- 
mission.—Sutton  ▼.  Baker  (Minn.)  420. 
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S    2.     Conatniotloa  of  contract. 

A^  stipulation  in  a  contract  for  the  sale  by 
defendant  of  a  desiKnated  number  of  cases  of 
canned  tomatoes,  relieving  defendant  from  lia- 
bility, in  certain  cases  for  failing  to  perform, 
licl-d  not  to  include  the  destruction  of  his  to- 
mato crop  by  frost. — Newell  ▼.  New  Holstein 
CanniBg  Co.  (Wis.)  487. 

S  3.  Modlfloatiaa  or  resoiaalon  of  oon- 
traot. 
Tlie  vendor  of  personalty  cannot  rescind  the 
contract  of  sale  and  recover  possession  on  the 
ground  of  frand,  in  the  absence  of  fraudulent 
representations  of  the  vendee  as  to  some  ma- 
terial matter  on  which  the  vendor  relied. — Moy- 
er    -v.  Richardson  Drug  Co.  (Neb.)  244. 

"Where  a  vendee  enters  into  a  written  con- 
tract for  a  sale  of  specific  articles,  he  cannot 
terminate  the  contract  by  notice  that  he  will 
not  accept.-TBackes  v.  Black  (Neb.)  321. 

S    4.    Perfonnamee  of  contract. 

Seller  of  machinery  through  agents  held  under 
no  obligation  to  accept  certain  notes  taken  by 
aKeats  m  payment  for  goods  sold. — Piano  Mfg. 
Co.  V.  ESch  (Iowa)  1106. 

Where  a  vendee  enters  into  a  written  con- 
tract for  the  purchase  of  goods,  the  vendor  may 
deliver  the  goods  or  tender  them  to  the  vendee, 
tliough  he  has  given  notice  that  he  will  not  ac- 
cept them.— Backes  v.  Black  (Neb.)  321. 

A  purchaser  of  a  designated  number  of  cases 
of  canned  tomatoes  held  not  required  to  ac- 
cept a  part  of  the  quantity. — Newell  v.  New 
Holstein  Canning  Co.   (Wis.)  487. 

Defendant,  nnder  contract  to  sell  to  plaintifF 
a  designated  number  of  cases  of  canned  toma- 
toes, held  not  relieved  from  liability  for  failing 
to  deliver  the  same. — Newell  v.  New  Holstein 
C:anning  Co.  (Wis.)  487. 

A  contract  for  the  sale  by  defendant  to  plain- 
tiff of  a  designated  number  of  cases  of  canned 

tomatoes  heta  not  to  restrict  defendant  to  pro- 
curing the  tomatoes  to  fill  the  contract  from 
his  own  and  neighborhood  fields. — Newell  v. 
New  Holstein  Canning  Co.  (Wis.)  487. 

Hanufactnrers,  who  had  bought  vanilla  for 
making  candy,  held  to  have  made  it  their  own, 
and  to  have  lost  the  right  of  rejecting  the  same 
as  ansatistactory. — Zipp  Mfg.  Co.  v.  Paatorino 
(Wis.)  904. 

S  S.     Operation  and  effect. 

That,  although  a  clerk  in  plaintiffs'  employ 
had  on  a  previous  occasion  embezzled  money 
from  them,  they  re-employcd  him,  held  not  to 
preclude,  them  from  reclniming  property  there- 
after stolen  by  him.  —  Ball-Bambart-Fntman 
Co.  V.  Lane  (Mich.)  727. 

$    6.    Warranties. 

Where  stallion  was  warranted  sound  and  also 
a  foal-getter,  condition  that  monthly  reports  be 
made  of  bis  service  to  seller  did  not  apply  to 
warranty  of  soundness,  and  action  for  its 
breach  could  be  maintained  without  such  re- 
ports.— Montgomery  v.  Hanson  (Iowa)  1081. 

I    7.    Remedies  of  seller. 

In  action  for  contract  price  of  twine  sold,  cer- 
tain evidence  held  immaterial,  as  referring  only 
to  future  sales.— Piano  Mfg.  Co.  v.  Eich  (Iowa) 
1106. 

In  an  action  on  a  contract  of  sale,  notice 
of  recoupment  held  not  to  entitle  the  buyer  to 
recoup  damitse.s  for  failure  to  deliver  goods 
under  a  substituted  contract. — Thorn  v.  Mor- 
gan &  Whateley  Co.  (Mich.)  43. 

In  an  action  for  the  price  uf  goods  sold,  the 
buyer  held  eutitled  to  recoup  damagea  for  fail- 
ure to  deliver  all  of  the  goods  at  the  time 
asTcod  Tipon. — Thorn  v.  Morgan  &  Whateley 
Co.  (Mich.)  43. 


Contract  for  sale  of  personalty  constmed. — 
Chase  v.  Ainsworth  (Mich.)  404. 

In  an  action  on  a  contract  for  the  installation 
of  a  stoking  appliance  nnder  defendant's  boilers, 
evidence  held  to  justify  a  finding  that  a  second 
test  of  the  appliance  was  to  be  a  governing 
test.— Underfeed  Stoker  Co.  T.  Detroit  Salt  Co. 
(Micfa.)  959. 

In  an  action  to  recover  the  price  of  coal  sold, 
evidence  that  there  was  a  market  for  the  par- 
ticular variety  of  coal  to  be  delivered  at  the 
place  of  delivery  held  sufficient  to  justify  the 
submission  of  the  question  as  to  such  a  market 
to  the  jury.— Coxe  Bros.  &  Co.  v.  Anoka 
Waterworks,  Electric  Light  &  Power  Co. 
(Minn.)   459. 

In  an  action  for  the  price  of  goods  sold,  evi- 
dence held  to  sustain  verdict  for  defendant. — 
Cruse  V.  Holstein  Lumber  Co.  (Neb.)  295. 

Where  a  vendee  in  an  executory  contract  of 
sale  refuses  to  perform,  a  right  of  action  arises 
in  favor  of  the  vendor  to  recover  the  difference 
between  the  market  value  of  the  property  at  the 
time  and  place  of  deliveiy  and  the  contract 
price.— Backes  v.  Black  (Neb.)  321. 

In  an  action  to  recover  as  damages  the  agreed 
price  of  goods  nnder  a  contract  of  sale,  answer 
held  not  to  state  a  complete  defense.— Backes 
V.  Black  (Neb.)  321. 

S   8.    Remedies  of  Irayer. 

Where  the  seller  of  goods  knew  that  they 
were  to  be  used  for  manufacturing  purposes 
and  that  prompt  delivery  was  necessary,  the 
measure  of  damages  held  to  be  the  loss  occa- 
sioned by  nondelivery. — Thorn  v.  Morgan  & 
Whateley  Co.  (Mich.)  43. 

Seller  of  goods  to  be  used  for  manufacturing 
purposes  held  not  liable  for  ezpeusos  of  the 
buyer  in  taking  orders  for  the  manufactured 
product  after  it  was  apparent  that  the  goods 
would  not  be  delivered  in  time. — Thorn  v.  Mor- 
gan &  Whateley  Co.  (Mich.)  43. 

Where  the  seller  of  goods  knew  that  the  buy- 
er intended  to  manufacture  them,  prospective 
profits  heid  recoverable  for  the  failure  of  the 
seller  to  deliver  the  goods  at  the  time  agreed. 
—Thorn  t.   Morgan   &,  Whateley   Co.    (Mich.) 

Where  the  seller  of  goods  knew  that  they 
were  to  be  manufactured,  expenses  incurred 
by  the  buyer  in  taking  orders  for  the  manu- 
factured product  held  recoverable  as  damages, 
on  seller's  failure  to  deliver  the  goods  at  the 
time  agreed. — Thorn  r.  Morgan  &  Whateley  Co. 
(Mich.)  43. 

There  may  be  a  market  value  of  a  particular 
commodity  at  a  particular  place  where  it  is  to 
be  delivered  after  sale,  whether  it  be  kept 
there  constantly  in  stock  for  sale  or  not. — 
Coxe  Bros.  &  Co.  v.  Anoka  Waterworks,  Elec- 
tric Light  &  Power  Co.  (Minn.)  459. 

In  an  action  to  recover  the  price  of  coal 
sold,  where  defendant  pleads  failure  to  deliver 
all  contracted  for,  the  measure  of  damages  is 
the  difiference  between  the  contract  price  and 
the  market  value  at  the  place  of  delivery. — 
Coxe  Bros.  &  Co.  V.  Anoka  Waterworks,  Elec- 
tric Light  &  Power  Co.  (Minn.)  459. 

lu  an  action  for  price,  evidence  held  to  sus- 
tain a  finding  for  defendant  for  breach  of  war- 
ranty.—Puntenev-Mitchell  Mfg.  Co.  V.  T.  (3. 
Northwall  Co.  (Neb.)  1040. 

Damages  in  an  action  to  recover  the  price  of 
cultivators  sold  to  a  jobber  in  agricultural  im- 
plements for  the  purpose  of  resale,  on  counter- 
claim for  breach  of  warranty,  determined. — 
Pnuteney-Mitchell  Mfg.  Co.  v.  T.  G.  Northwall 
(3o.  (Neb.)  1040. 

A  contract  for  sale  of  a  designated  number 
of  cases  of  canned  tomatoes  /teid  not  to  fix  the 
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fails  to  furnish  materials  for  a  manufacturer 
according  to  contract. — Kelley,  Maus  &  Co. 
v.  La  Oosse  Carriage  Co.  (Wis.)  674. 

Willfulness  in  breach  of  contract  does  not 
affect  the  question  of  damages. — Kelley,  Maus 
&  Co.  V.  La  Crosse  Carriage  Co.  (Wis.)  674. 

Statements  as  to  admissibility  of  evidence  on 
the  question  of  damages,  where  one  fails  to 
furnish  materials  for  a  manufacturer  accord- 
ing to  contract. — Kelley,  Maus  &  Co.  v.  La 
Orosae  Carriage  Co.  (Wis.)  674. 

§    9.     Conditional  sales. 

The  common  count  for  money  had  and  receiv- 
ed is  a  sufficient  declaration  for  the  recovery 
of  that  part  of  the  purchase  price  paid  by  a 
buyer  on  a  conditional  sale,  after  the  contract 
has  been  breached  by  the  seller.— Wood  v. 
Kanfman  (Mich.)  47. 

Resale  of  property  conditionally  sold,  without 
demand  of  complete  payment  from  personal  rep- 
resentatives of  deceased  buyer,  held  breach  of 
contract,  warranting  recovery  of  money  already 
paid. — Wood  v.  Kanfman  (Mich.)  47. 

Laws  1897,  p.  543,  c.  292,  §  18,  relating  to 
the  filing  of  conditional  contracts,  requires  them 
to  be  filed  where  the  vendee  resides  at  the 
time  of  the  making  of  the  contract,  though  he 
may  reside  elsewhere  at  the  time  of  the  filing. 
— Cfreamery  Package  Mfg.  Co.  v.  Tagley  (Minn.) 

SATISFACTION. 

See  "Accord  and  Satisfaction";    "Compromise 

and  Settlement";    "Payment";    "Kelease." 
Of  judgment,  see  "Judgment,"  §  9. 
Of  mortgage,  see  "Mortgages,"  §  5. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Bz  post  facto  operation  of  laws  relating  to,  see 
"Constitutional  Law,"  §  5. 

Special  laws  relating  to,  see  "Statutes,"  §  2. 

Subject  and  title  of  law  relating  to,  see  "Stat- 
utes," §  3. 

{    1.     Pnblio  sclioola. 

A  taxpayer  held  only  entitled  to  sue  to  re- 
coTer  money  due  his  school  district  after  his 
demand  that  the  township  board  bring  the  ac- 
tion has  been  refused. — School  Dist.  of  Grant 
Tp.  T.  Independent  School  Dist.  of  Carroll 
(Iowa)  76. 

An  action  to  recover  money  from  an  inde- 
pendent school  district  held  not  maintainable, 
in  the  absence  of  presentation  of  a  claim  there- 
for and  refusal  to  pay  the  same.— School  Dist. 
of  Grant  Tp.  v.  Independent  School  Dist.  of 
Carroll  (Iowa)  76. 

Good  faith  of  officers  of  a  school  district,  or 
their  acknowledgment  that  its  warrants  were 
yalid,  held  not  to  prevent  defense  that  the  war- 
rants were  in  excess  of  the  constitutional  limi- 
tation. —  Farmers'  Sav.  Bank  v.  Independent 
School  Dist.  of  Farmington  (Iowa)  988. 

A  complaint  in  an  action  on  a  school  district 
warrant  keM  sufficient,  as  against  an  objection, 
raised  for  the  first  time  at  the  trial,  that  it 
does  not  state  a  cause  of  action. — Brown  v. 
Pitcher  (Minn.)  416. 

Whether  a  person  is  an  actual  resident  of  a 
partlcnlar  school  district,  within  Gen.  St.  1894, 
I  3697,  so  as  to  entitle  him  to  the  privileges 
of  the  school  without  payment  of  tuition  fees, 
depends  on  the  facts  of  each  particular  case. — 
State  V.  Board  of  Education  of  Independent 
School  Dist.  No.  40,  Morrison  County  (Minn.) 
886. 


son  (jounty  iMinn.J  ooo. 

E5vidence  in  an  action  by  a  school  teacher  on 
a  contract  of  employment  held  to  sustain  ver- 
dict for  defendant. — Marquissee  v.  School  Dist. 
No.  64,  Hitchcock  County  (Neb.)  324. 

That  the  electors  of  a  district  have  lawfully 
designated  a  particular  site  to  which  the  school- 
house  is  to  be  moved  is  not  an  implied  directioa 
to  the  board  to  purchase  or  lease  such  site.— 
Ladd  V.  School  Dist.  No.  6,  Hall  Couutx  (Neb.) 
594. 

A  school  district  board  has  no  authority  to 
purchase  or  lease  a  schoolhouse  site,  unless  di- 
rected at  an  annual  or  special  meeting  of  the 
electors.— Ladd  v.  School  Dist.  No.  6,  Hall 
County  (Neb.)  594. 

A  complaint  in  an  action  on  a  school  distrirt 
order,  alleging  refusal  of  payment,  held  not  ob- 
jectionable for  failure  to  allege  demand. — Rocb- 
ford  V.  School  District  No.  11,  Lyman  Coont; 
(S.  D.)  747. 

A  school  district  order  is  prima  facie  evi- 
dence that  a  valid  claim  against  the  district 
l;ad  been  presented  and  allowed. — Rochford  v. 
School  District  No.  11,  Lyman  County  (S.  D.) 
747. 

In  an  action  to  oust  the  holders  of  cer- 
tain school  ofBces,  and  to  obtain  judgment  de- 
claring the  attempted  incorporation  of  the  school 
district  invalid,  the  district  itself  should  be 
joined  as  a  party  defendant. — State  t.  V«b 
Huse  (Wis.)   503. 

SEALS. 

On  conveyance  by  agricultural  society,  see  "Ag- 
riculture." 

SEARCHES  AND  SEIZURES. 

Under  laws  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors,"  S  3. 

SECONDARY   EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§6. 

SECRETARY  OF  THE  INTERIOR. 

Conclusiveness    of    decisions    of,    see    "Public 
Lands,"  §  1. 

SECURITY. 

For  costs,  see  "Costs,"  §  8. 

SELF-DEFENSE. 

See   "Assault   and    Battery,"    §   2;     "Criminal 
Law,"  §  12;   "Homicide,''  §§  2,  5. 

SENTENCE. 

In  criminal  prosecutions,  see  "Larceny,"  {  2. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife." 
§1. 

SEPARATION. 

See  "Husband  and  Wife,"  §  2. 
Of  jury  in  criminal  prosecutions,  see  "Criminal 
Law,"  {  & 
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SERVICE 

Ot  proceM,  aee  "Process,"  {  1. 

SERVICES. 

See  "Master  and  Servant,"  i  2;  "Work  and 
Labor." 

Of  child,  see  "Parent  and  Child." 

Privilege  of  witnesses  In  action  for,  lee  "Wit- 
nesses," i  2. 

SERVITUDES. 

See   "EJaaements." 

SET-OFF  AND  COUNTERCLAIM. 

In  action  for  price  of  goods,  see  "Sales,"  $  7. 
Revie'w  as  to  right  to  recoupment,  aee  "Appeal 
and  Error,"  t  3. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Compromise 
and  Settlement";    "Payment";   "Release." 

By  execntor  or  administrator,  see  "Bxecntora 
and  Administrators,"  {  7. 

Of  bill  of  exceptions,  see  "Exceptions,  Bill  ot," 

SEWERS. 

Use  and  regulation,  aee  "Manidpal  Corpora- 
tiona."  i  8. 

SHERIFFS  AND  CONSTABLES. 

i    1.    Powera,  duties,  and  liaMlltiea. 

A  sheriff,  in  cnstody  of  property,  is  not  aa 
insurer,  but  is  bonnd  to  nse  that  degree  of  care 
which  a  man  of  ordinary  discretion  might  uae 
with  his  own  property.— Standard  Wine  Co.  t. 
Chipman  (Mich.)  679. 

I  S.    IdablUtlea  on  olBelal  bonds. 

The  sureties  on  the  official  bond  of  a  sheriff 
are  liable  for  his  misconduct,  when  acting  aa 
assignee,  nnder  the  direct  proyisions  of  Comp. 
St.  1899,  a  e,  i  7.— Huddleson  t.  Polk  (Neb.) 
624. 


SHIPPING. 

See  "Wharvea." 

SIGNALS. 

From  trains,  see  "Railroads,"  |  B. 

SOCIETIES. 

Agricnitnral  societies,  see  "Agricnltnre." 

SPECIAL  LAWS. 

See  "Statutes."  i  2. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  error  on  appeal,  see  "Appeal 

and  Error,"  {  10. 
In  petition  for  review,  see  "Appeal  and  Error," 

{  8. 

SPECIFIC  PERFORMANCE 

{   1.    Matiwo  and  cronnds  of  remedy  In 
CeneraL 

Under  an  answer  claiming  relief  in  the  na- 
tnre  of  specific  performance,  equity  will  not 
grant  such   relief,   where  the  party   daiming 


it  has  assigned  his  contract,  and  the  assignee 
has  paid  out  money  in  reliance  on  such  assign- 
ment, and  taken  possession  of  the  land  with 
the  assignor's  consent.—Wadge  t.  Kittleson 
(N.  D.)  856. 

One  who  purchases  real  estate  with  notice  of 
outstanding  contract  of  sale  talses  it  subject  to 
such  contract.— Hunter  t.  McDevitt  (N.  D.) 
869. 

The  granting  or  refusal  of  a  decree  of  spe- 
cific performance  rests  in  the  sound  discretion 
of  the  court.— Hunter  t.  McDevitt  (N.  D.)  869. 

{   S.     Oontraots  enf  oroeable. 

A  contract  for  the  sale  of  land  held  of  such 
a  nature  and  made  under  such  circumstances 
that  the  vendee  was  not  entitled  to  specific  per- 
formance.—Moetzel  &  Muttera  v.  Koch  (Iowa) 
1079. 

Under  Civ.  Code,  I  1238,  a  suit  for  specific 
performance  cannot  be  maintained,  in  the  ab- 
sence of  proof  of  a  written  agreement  by  de- 
fendant or  his  agent  to  convey  the  land  to 
plaintiff.— Moody  v.  Howe  (S.  D.)  841. 

I  3.     Pvoeeedlnca  and  relief. 

The  holder  of  a  contract  for  the  purchase  of 
real  estate  held  not  entitled  to  a  decree  for 
specific  performance,  as  against  vendee  of  own- 
er, except  on  reimbursement  of  the  latter  for 
permanent  improvements  made  before  the  com- 
mencement of  the  action.— Hunter  v.  McDevitt 
(N.  D.)  869. 

SPEED. 

Of  street  car,  opinion  evidence,  see  "Evidence," 
Of  trains,  see  "Railroads,"  {  4. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Llanors." 

STARE  DECISIS. 

See  "Courts,"  |  2. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses,"  §  3. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  {  9. 

STATES. 

Certiorari  to  review  acts  of  state  officer,  tee 

"Certiorari,"  |  1. 
Courts,  see  "Courts." 

Interstate  extradition,  see  "Extradition,"  {  1. 
Power  to  impose  license  tax,  see  "Licenses," 

Jl. 

I   1.    Polltieal  statna  and  relstlona. 

Long  acquiescence  by  the  states  in  a  given 
aituation  as  regards  the  boundary  line  be- 
tween them  is  strong  evidence  of  the  rights  of 
the  matter,  and  may  by  length  of  time  become 
conclusive  between  the  states.— Franzini  v.  Eay- 
land  (Wis.)  499. 

No  bayon  of  the  Mississippi  river,  though 
navigable  when  Wisconsin  was  admitted  into 
the  tJnion,  can  properly  be  referred  to  as  the 
Mississippi  river,  the  main  channel  of  which 
is  traversed  by  the  boundary  line  between  the 
states.— Franzini  v.  Layland  (Wis.)  499. 

The  term  "Mississippi  river,"  used  in  the 
enabling  act  (Act  Cong.  Aug.  6,  1846,  c.  89,  9 
Stat.  56)  to  describe  the  boundary  between  Wis- 
consin and  Minnesota,  applies  to  the  broad  ex- 
panse of  water  flowing  in  a  generally  south- 
erly direction,  known  at  the  date  of  such  act 
aa  such  river.— Franzini  r.  Layland  (Wis.)  499. 
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The  main  channel  of  the  Mississippi  river, 
which  is  the  boundary  line  between  Wisconsin 
and  Minnesota,  may  be  very  near  the  Minne- 
sota shore  at  some  iraints  and  Wisconsin  at 
other  points,  according  to  the  location  of  the 
main  navigable  channel. — Franzini  t.  Layland 
(Wis.)  499. 

The  main  channel  of  the  Mississippi  river, 
which,  ander  the  enabling  act  (Act  Cong.  Aug. 
6,  1846,  c.  8d,  9  Stat.  56),  is  the  division  line 
between  Wisconsin  and  Miimesota,  is  the  prin- 
cipal navigable  and  navigated  channel. — Fran- 
zini V.  Layland  (Wis.)  499. 

The  boundary  line  between  Wisconsin  and 
Minnesota,  where  the  MissisRippi  divides  them, 
is  the  center  line  of  the  main  channel  of  said 
river,  under  the  enabling  act  (Act  Cong.  Aug. 
6,  18^  c.  89,  9  Stat  66).— Franzini  v.  Lay- 
land  (Wis.)  499. 

I  2.    GoTemment  and  oMcexu. 

Const,  art.  14,  {  2,  limiting  the  number  of 
members  of  the  state  board  of  charities  and  cor- 
rections to  five,  is  not  violated  by  Laws  1908, 
c.  86,  p.  94,  creating  a  new  board  of  three  mem- 
bers to  take  the  place  of  the  old  board  of  five, 
with  a  proviso  that  nothing  in  the  act  shall  oper- 
ate to  legislate  out  of  office  any  member  of  the 
old  board.— Thomas  v.  State  (S.  D.)  1011. 

Where  the  Governor  might,  by  vetoing  an 
act  of  the  Legislature  on  the  grouad  that  it 
interfered  with  his  prerogative  of  appointment, 
prevent  its  passage,  he  in  effect  ratifies  the  ap- 
pointments, as  made  by  the  Legislature  therein, 
by  approving  the  act.— Thomas  v.  State  (S.  D.) 
1011. 

A  contention  that  the  Legislature,  having 
once  fixed  the  compensation  of  members  of  the 
board  of  state  charities  and  corrections,  had 
no  power  thereafter  to  change  such  compensa- 
tion, is  not  tenable.- Thomas  v.  State  (S.  D.) 
1011. 

Const,  art.  12,  S  3,  providing  that  the  compen- 
sation of  a  public  officer  shall  not  be  increased 
or  diminished  during  his  term  of  office,  is  not 
violated  by  Laws  1903,  e.  80,  p.  94,  creating  a 
new  board  of  state  charities  and  corrections  to 
take  the  place  of  the  old.  and,  among  other 
things,  providing  that  the  compensation  of  mem- 
bers shall  be  a  salary  of  .^L.TOO  per  nnniira,  in- 
stead of  a  per  diem  of  $3  under  the  old  law. — 
Thomas  t.  State  (S.  D.)  1011. 

STATUTES. 

Validity  of  retrospective  or  ex  post  facto  laws, 
see  "Constitutional  Law,"  §  o. 

ProvtgUms  relating  to  particular  sul>)ects. 

See  "Bastards,"  §  1;  "Descent  and  Distribu- 
tion"; "Food";  "Highways,"  §  1;  "Infants," 
§  2;  "Insiiranoe,"  §  1;  "Intoxicating  lAq- 
uors" ;  "Joinl-Stock  Companies" ;  "Licenses,'' 
S  1:  "Limitation  of  Actions,"  §  1;  "Mechan- 
ics' Liens";  "Mortgages,"  {  0;  "Mimicipal 
Corporations,"  iS§  0,  8-10;  "Parties,"  S  3; 
"Rape,"  §  1;   "Taxation,"  |  1;   "Weapons." 

Competency  of  witnesses,  see  "Witneffeses,"  §  1. 

Foreign  corporations,  see  "Corporations,"  g  5. 

Irrigation  districts,  see  "Waters  and  Water 
Courses."  |  1. 

Nominations  for  office,  see  "Elections,"  |  1. 

Redemption  from  tux  sale,  see  "Taxation,"  S  10. 

Repair  of  bridge,  sc(!  "Bridges,"  §  1. 

State  officers,  see  "States."  §  2, 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

Sugar  bounties,  see  "Bounties.' 

f    1.     Enactment,  requisites,  auid  Talidity 
In  general. 

A  pcnornl  revenue  law  will  not  be  declared 
uncuustitutional,  on  account  of  discriminative 


provisions,  if  they  may  be  rejected  and  V:-  \ 
enforced  without  them.— State  r.  FlenUne  :>., 
1063. 

I  2.     General  and  speelal  or  l»e«l  In 

Special   charter  cities  constitote  a.    clc-- 
themselves,  and  Code,  g  1051,  providin;;  a  -i 
cial  limitation  for  damage  suits  broogtit  a;:   : 
such  cities,  does  not  violate  the  constit..' 
provisions  respectinj^  uniformity  of  operat 
law.— Ulbrecht  v.  City  of  Keokuk  (Io'wa>  1  i 

Gen.  Laws  1901,  p.  79,  c.  75,  author - 
cities  having  a  population  of  more  tliaii  &•  i 
to  issue  bonds  to  construct  a  bridf^e  ot'.- 
uavigable  canal,  is  not  unconstitutional  e.s  i 
cial  legislation.— Le  Tourneao  y.  Hnso  (Mj 
115. 

Laws  1901,  p.  675,  c.  356,  re<iuiriug  jozzTi 
men  plumbers  to  take  an  examiiiatioD  ao'l  - 
cure  a  certificate  of  competency,  held  lepisl  ■., 
within  the  prohibition  nf  Cktnst.  art.  4,  fi  i 
34.— State  v.  Justus  (Minn.)  124. 

Laws  1903,  p.  62,  c.  50,  authoriEiofc  c:- 
which  have  owned  a  system  of  waterworks;  .  i 
sold  or  disposed  thereof,  and  have  resorvei. 
right  to  purchase  the  same,  to  issne  bonds  ' 
such  repurchase,  where  sucti  cities  have  a  r-p 
lation  of  10,000  inhabitants,  is  based  on  i 
arbitrary  classification,  and  is  anconstltiiti'.:! 
—Thomas  t.  City  of  St  Cloud  (Minn.)   VSi. 

An  act  is  not  obnoxious  to  the  constitntJ<'>a 
inhibition  against  special  legislatioD  if  the  ^'  i 
JGct  with  which  it  deals  is  special  in  its  natsn 
—Weston  V.  Ryan  (Neb.)  847. 

Laws  1903,  p.  234.  c.  160,  legalirint:  the  il 
tempted  organization  of  a  school  distriit.  i.<  z 
in  violation  of  Const,  "art.  4,  |  31,  prohil-:*... 
special  laws  for  granting  corporate  powers,  ■.* 
authorizing  the  apportionment  of  any  part  -t 
the  school  fund.— State  v.  Van  Hose  (Wi* 
003. 

i  3.    Snltjeota  and  titles  of  aota. 

Laws  1897,  p.  584,  c.  318,  entitled  "An  act  t« 
create  a  board  of  state  drainage  commissioKn 
and  prescribe  its  duties,"  held  not  obnoxioo^  ;' 
the  constitutional  limitation  providing  that  " 
act  shall  embrace  more  than  one  subject  ^-'^ 
shall  be  expressed  in  the  title. — Gaare  v.  Bim: 
of  Com'rs  of  Clay  County  (Minn.)  422. 

An  act  providing  for  the  protection  of  £--. 
fowl,  and  quadruped^  under  the  general  <it- 
nomination  of  "game,'  is  not  a  violation  of  '.'> 
constitutional  provision  inhibiting  the  incorp'>:i- 
tion  in  the  title  of  an  act  of  more  than  one  $ul'- 
ject.— McMahon  v.  State  (Neb.)  1035. 

Laws  1903,  p.  234,  c.  160,  legalizing  the  m- 

tempted  organization  of  a  school  district,  t- 
not  in  violation  of  Const,  art.  4,  g   18.  relat.'i.-' 
to  the  title  of  local  bills.— State  v.   Van  Hu-j 
(Wis.)  503. 

{  4.     Amendment,  reTision,  ancl  oodifica- 
tlon. 

Const,  art.  3,  8  2,  does  not  forbid  change?  -v 
modifications  of  existing  statute  as  an  in-.- 
dental  result  of  a  new  law  covering  the  wh'It 
subject  to  which  it  relates.- Weston  t.  Htji 
(Neb.)  347. 

Code  Oiv.  Proc.  J  1021,  as  amended  by  A : 

1875,  entitled  "An  act  to  amend  section  1<-- 
of  the  Code  of  Civil  Procedure,  Revised  ^td:- 
ntes  1873"  (Laws  1875,  p.  43),  was  unc'T'tlr.- 
tional,  in  that  the  amendment  was  not  gt>rmais! 
to  the  subject-matter  of  the  original  section.- 
Preston  v.  Stover  (Neb.)  812. 

Under  Old  Const  art.  2,  S  19,  no  amendmest 
of  a  statute  is  permissible  which  is  not  germa^' 
to  the  subject-matter  of  the  original  act— Fkt 
ton  V.  Stover  (Neb.)  802. 
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oral  testimony  snpports  the  view  that  it  Is  nn- 
reasonable.— People  y.  Detroit  United  Ry. 
(Mich.)  36. 

A.I1  ordinance  reqairing  a  street  railway  com- 
pany to  equip  its  cars  with  air  or  electric  brakes 
'Will  not  be  interfered  with,  if  fairly  tending 
toward  a  safer  condition.— People  v.  Detroit 
"United  Ry.  (Mich.)  36. 

Under  Comp.  Laws,  §{  6425,  6447,  lield,  that 
manicipal  authorities  had  power  to  enact  an 
ordinance  requiring  a  street  railway  company 
to  equip  its  cars  with  air  or  electric  bralces. 
—People  V.  Detroit  United  Ry.  (Mich.)  86. 

An  ordinance,  showing  on  its  face  that  it  con- 
templates proriding  a  safeguard  against  danger 
to  tne  puolic,  will  be  presumed  to  be  vaUd. — 
People  T.  Detroit  United  Ry.  (Mich.)  86. 

Question  of  contributory  negligence  of  drlTor 
of  vehicle  In  attempting  to  cross  street  rail- 
'way  tracks  in  front  of  approaching  cars  held 
to  be  for  the  Jury. — ChauTin  y.  Detroit  United 
Ry.  (Mich.)  160. 

lu  an  action  for  the  death  of  a  railroad  yard- 
master  in  a  collision  between  the  train  on 
which  he  was  riding  and  a  street  car,  at  a 
crossing,  eyidence  of  the  negligence  of  the  op- 
eratives of  the  street  car  held  to  present  a 
question  for  the  jnry. — Ptiilip  ▼.  Heraty  (Mich.) 

Opinion  evidence  that  it  was  negligent  to 
bacK  a  train  across  the  street  without  flagginK. 
in  the  absence  of  a  watchman,  Jield  not  con- 
clusive of  the  contributory  negligence  Of  a 
yardmaster,  killed  under  such  circumstances  in 
a  collision  between  a  train  and  a  street  car. — 
Philip  T.  Heraty  (Mich.)  968. 

lu  an  action  for  the  death  of  a  railroad  yard- 
master,  in  charge  of  a  train  in  a  collision  'with 
a  street  car  at  a  crossing,  an  tlistmctioB  as  to 
decedent's  negligence  In  backing  the  train 
across  the  street  -without  flagging  held  proper. 
— PhiUp  v.  Heraty  (Mich.)  963. 

Failure  of  the  operatives  of  a  street  car  to 
ascertain  that  no  engine  or  cars  are  approach- 
ing before  attempting  to  cross  a  steam  railroad 
track,  as  required  by  Comp.  Laws,  |  6464,  held 
not  negligence  per  se,  without  regard  to  the 
circamstances  attending  the  failure. — Philip  v. 
Heraty  (Mich.)  963. 

In  an  action  for  injuries  from  a  collision  be- 
tween a  street  car  and  a  vehicle,  a  dty  ordi- 
nance regulating  such  speed  held  competent  as 
bearing  on  the  question  of  negligence. — Mathie- 
sen  V.  Omaha  St.  Ry.  Co.  (NebJ  243. 

Electric  street  railway  companies  and  ordi- 
nary travelers  on  the  thoroughfare  of  a  city 
.are  required  to  observe  equal  degrees  of  care 
to  avoid   accidents.— Mathiesen  v.   Omaha   St. 
Ry.  Co.  (Neb.)  243. 

Evidence  in  action  for  Injuries  due  to  the 
frightening  of  plaintiff's  team  by  the  alleged 
negligent  operation  of  a  street  car  held  not  to 
sustain  verdict  for  plaintiff. — Lincoln  Traction 
Co.  V.  Moore  (Neb.)  605. 

Where  the  evidence  is  conflicting,  the  question 
as  to  the  proximate  cause  of  plaintifTs  injury 
is  for  the  jury. — Omaha  St.  Ry.  Co.  v.  Larson 
(Neb.)  824. 

Evidence  of  an  ordinance  of  a  city  regulating 
the  speed  of  street  railway  cars  is  admissible 
under  a  general  averment  of  negligence. — Oma- 
ha St.  Ry.  Co.  V.  Larson  (Neb.)  824. 

Negligence  of  plaintilf  in  driving  across  a 
street  railway  track  will  not  excuse  the  compa- 
ny from  its  duty  to  use  reasonable  care  to  stop 
Its  car  after  discovering  his  danger. — Omaha  St 
Ry.  Oo.  V.  Larson  (Neb.)  824. 

Question  whether  motonnan  in  charge  of  car 

was  guilty  of  actionable  negligence,   whereby 
a  child  was  killed  at  a  crossing,  held  for  the 


iury.— Forrestal  t.  Milwaukee  Electric  Ry.  & 
Aght  Oo.  (Wis.)  182. 

A  motorman  ia  chargeable  with  the  duty  of 
using  ordinary  care  to  avoid  collision  with  per- 
sons on  track. — Forrestal  v.  MU-waukee  Electric 
Ry.  &  Light  Co.  (Wis.)  182. 

A  motorman  approaching  a  street  crossing, 
observing  children  in  a  position  suggesting  the 
probability  of  their  getting  in  the  way  of  the 
car,  should  use  reasonable  care  to  avoid  injur- 
ing them.— Forrestal  V.  Milwaukee  Electric  Ry. 
&  light  Ca  (Wis.)  182. 

STREETS. 

See  "Highways";  "Municipal  Corporations,"  || 

Rights  of  street  railroads,   see  "Street  Bail- 
loads,"  i  L 

STRIKES. 

Restraining,  see  "Injunction,"  {  2. 

.SUBLETTING. 

See  "Landlord  and  Tenant,"  |  8. 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award," 

SUBROGATION. 

Where  the  lien  tor  paving  assessments  against 
a  street  railway  had  been  fixed  as  a  first  lien 
by  a  decree  at  court,  and  the  property  had  been 
sold  on  foreclosure  based  on  a  suosequent  mort- 
gage^ held,  that  it  could  be  redeemed  by  the 
purchaser,  who,  on  such  redemption,  woifld  be 
subrogated  to  the  rights  of  the  city  against  the 
holder  of  a  junior  lien. — City  of  Lincom  t.  Lin- 
coln St  Ry.  Oo.  (Neb.)  256. 

Where  a  decree  has  established  all  the  liens 
on  the  property  involved,  the  holder  of  any  lien 
thus  estabflshed  may  redeem  all  prior  liens,  and 
on  motion  be  awarded  subrogation  to  the  rights 
of  the  holders  thereof.— Ci^  of  Lincoln  t.  Lin- 
cola  St  By.  Co.  (Neb.)  266. 

SUGAR  BOUNTIES. 

See  "Bounties." 

SUIT. 


See  "Action." 


SUMMONS. 


See  "Process." 

SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  $  6. 

After  remand,  see  "Appeal  and  Error,"  {  20. 

SUPPORT. 

Ot  child,  see  "Divorce,"  i  4. 

SUPREME  COURTS. 

See  "Courts,"  |  4. 

Decisions  of  United  States  courts  as  authority 
in  state  courts,  see  "Courts,"  f  2. 

SURETYSHIP. 

See  "Principal  and  Sorety." 
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SUSPENSION. 

Of  benefit  insurance,  see  "Insurance,"  §  12. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Mandamus  to  compel  tax  levy,  see  "Manda- 
mus," §  2. 

Merger  and  bar  of  causes  of  action,  see  "Judg- 
ment," S'6. 

Partial  invalidity  of  revenue  laws,  see  "Stat- 
utes," I  1. 

Validity  of  law  making  tax  receipt  conclusive 
evidence  of  payment  of  tax  as  ^deprivation  of 
property  without  due  process  of 'law,  see  "Con- 
stitutional Law,"  §  8. 


See 


Local  or  special  taxes. 
"Schools  and  School  Districts," 


§  1. 


Assessments   for  municipal   improvements,   see 
"Municipal  Corporations,"  §  6. 

Occupation  or  privlUye  taxes. 

See   "Intoxicating   Liquors,"   §  1;    "Licenses," 
II. 

{    1.  '  Xiiabillty  of  persona  and  property. 

EJyidence  in  an  action  to  reiover  certain  taxes 
paid  by  a  railroad  under  protest  held  to  show 
that  the  property  in  question  was  not  used  or 
devoted  to  railroad  purposes,  and  exempt  from 
taxation,  under  Gen.  St.  18!)4,  §  1G67.— Whit- 
comb  T.  Ramsey  County  (Minn.)  879. 

The  gross  receipts  required  by  Sess.  Laws 
1903,  c.  73,  §  78,  to  be  returned  for  taxation  by 
express,  telegraph,  and  telephone  companies, 
refer  to  gross  receipts  for  business  done  in  the 
state,  and  do  not  include  interstate  business.— 
State  V.  Fleming  (Neb.)  1063. 

The  tax  on  gross  receipts  of  insurance  com- 
panies, authorized  by  Sess.  Laws  1903,  c.  73,  §§" 
58,  61,  is  not  in  lieu  of  all  other  taxes. — State  v. 
Fleming  (Neb.)  UHYS. 

Unearned  premiums,  returned  to  the  insured 
on  the  cancellation  of  a  policy  of  insurance, 
need  not  be  included  in  its  return  of  gross  re- 
ceipts, under  Ses.s.  Laws  1003,  c.  73,  §  58.— 
State  T.  Fleming  (Neb.)  1063. 

Sess.  Laws  1903,  c.  73,  §  56,  providing  that 
the  accounting  oBicer  of  every  bank  or  invest- 
ment company  shall  make  a  yearly  statement 
under  oath  of  the  names  of  the  stockholders,  is 
a  provision  for  taxing  the  shareholders  on  the 
value  of  the  stock  held  by  them,  and  requiring 
the  coi-poration  to  pay  such  tax.— State  v.  Flem- 
ing (Neb.)  1003. 

Sess.  Laws  1903,  c.  73,  is  not  objectionable,  it 
that  it  makes  a  bank  responsible  for  the  tax 
levied  on  shares  of  stock  held  by  its  stockhold- 
ers, or  an  agent  for  the  tax  levied  on  the  prop- 
ertv  of  his  principal. — State  v.  Fleming  (Neb.) 
1063. 

Laws  1880,  p.  318,  c.  150,  §  3,  providing  that 
tax  receipts  shall  be  courlusive  evidence  of  pay- 
ment of  tax,  held  repugnant  to  Const,  art.  11, 
i  7,  forbidding  exemption  from  taxation. — Har- 
ris V.  Stearns  (S.  D.)  361. 

Assessment  held  not  void  for  inclusion  of 
mortgaged  proi)crty.— N.  Boyington  (jo.  v. 
Southwick  (Wis.)  903. 


Certain  posts  and  polos  held  "kept  for  sale." 
within  the  meaning  of  Kev.  St.  ISDS.  |  1O40, 
relative  to  taxation  of  personal  property.— 
Valentine-Clark  Co.  v.  Shawano  County  (Wii) 
915. 

{  3.     Levy  and  assessment. 

Levy  of  a  tax  in  contravention  of  Const,  art. 
9,  §  5,  limiting  the  authority  ot  the  county 
board  to  assess  a  tax  of  15  mills  on  the  doUir 
valuation  unless  authorized  by  a  vote  of  the 
people,  held  void. — Union  Pac.  R.  (Do.  T.  How- 
ard County  (Neb.)  280. 

The  authority  of  a  county  board  to  asse^ 
taxes  is  by  Const,  art.  9,  §  5,  limited  to  15  mills 
on  the  dollar  valuation,  except  for  the  pajmeat 
of  a  debt  existing  at  the  adoption  of  the  Con- 
stitution, unless  authorized  by  a  vote  of  the 
county. — Union  Pac.  R.  Go.  v.  Howard  County 
(Neb.)  280. 

City  taxes  paid  under  protest  are  not  recov- 
erable liecause  based  on  an  asse.ssnient  made 
by  a  de  facto  assessor.^IJity  of  South  Omaha  t. 
O'Rourkc  (Neb.)  608. 

Where  a  precinct,  as  formed,  embraced  foar 
wards,  each  of  which  was  by  statute  made 
a  precinct  for  taxing  purposes,  an  asse.«sor  elect- 
ed for  all  four  of  them  without  objection  is  i 
de  facto  assessor  in  each  ward. — City  of  Soutlj 
Omaha  v.  O'Rourke  (Neb.)  (308. 

In  making  a  return  of  his  taxable  property 
under  Sess.  Laws  1903,  c.  73,  the  taxpayer  may 
deduct  from  his  credits  all  just  debts  owing  by 
him.— State  v.  Fleming  (Neb.)  1063. 

Assessment  of  property  held  not  void  becanss 
not  made  in  name  of  true  owner. — N.  Boyington 
Co.  V.  Southwick  (Wis.)  903. 

§  4.     Uen  and  priority. 

The  unauthorized  action  of  the  Auditor  Geo- 
eral  in  setting  aside  a  tax  sale  and  refunding 
the  amount  paid  by  the  purchaser  thereat  does 
not  operate  to  destroy  the  lien  of  the  state  for 
taxes,  nor  as  a  payment  thereof.— Auditor  Gen- 
eral V.  Newman  (Mich.)  703. 

Tax  sale,  made  after  a  former  sale,  which 
had  been  set  aside,  held  not  to  estop  the  state 
from  enforcing  its  lien  for  the  taxes  of  such 
former  vears.  —  Auditor  General  v.  Newm.in 
(Mich.)  Y03. 

Tax  sale  held  not  to  discharge  the  state's  lien 
for  taxes  for  which  the  land  had  been  formerly 
sold. — Auditor  General  v.  Newman  (Mich.)  70;S. 

Under  the  law  providing  that  the  lien  of  the 
state  for  taxes  shall  continue  until  payment 
thereof,  a  void  sale  for  taxes  does  not  discharge 
the  lien. — Auditor  General  v.  Newman  (Mich.) 
703. 

A  chattel  mortgage  held  inferior  to  the  lien 
of  taxes  levied  and  assessed  against  the  mort- 
gagor for  subsequent  years  on  the  mortg.nged 
property. — Woolsey  v.  Chamberlain  Banking 
House  (Neb.)  241. 

§  5.     Sale    of    land    for    nonpayment    of 
tax. 

Where  the  purchaser  at  a  tax  sale  is  requir- 
ed to  pay  taxes  for  years  sub.setiuent  to  the 
ones  for  the  taxes  of  which  the  sale  was  made, 
he  is,  on  the  setting  aside  of  the  sale  by  the 
Auditor  General,  entitled  to  have  the  taip< 
for  such  subsequent  years  refunded. — Auditor 
General  v.  Newman  (Mich.)  703. 

A  description  in  a  tax  judgment,  which  points 
out  the  land  in  such  a  way  as  to  leave  no  room 
for  mistake  as  to  the  property  intended,  held 
sufficient. — National  Bond  &  Security  (jo.  v. 
Board  of  Com'rs  of  Hennepin  County  (Minn.) 
413. 
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^liere  seTeral  tracts  are  assessed  as  one  tract, 
and  jadsment  is  entered  against  the  land  as  one 
tract,  tlie  aaditor  must  follow  the  judgment, 
and  sell  the  land  as  one  tract. — National  Bond 
&  Secarity  Co.  t.  Board  of  Com'rs  of  Hennepin 
County  (Minn.)  418. 

A  ertate  assignment  certificate,  made  nnder 
Oen.  St.  1894,  {  1601,  is  not  void  because  the 
purchaser  did  not  pqj-  taxes  which  were  then 
due,  but  not  delinquent. — National  Bond  & 
Security  Co.  t.  Board  of  Com'rs  of  Hennepin 
County   (Minn.)  413. 

S    B.     Iilat  of  lands  dellnqneitt. 

A  description  of  laud  in  a  published  delinquent 
tax  list  held  sufficient,  if  it  bo  describes  the 
land  that  the  owner  and  all  other  interested  par- 
ties may  identi^  it. — National  Bond  &  Secu- 
rity Co.  V.  Board  of  Com'rs  of  Hennepin  Coun- 
ty  (Minn.)  413. 

A  description  of  land  in  a  delinqaent  tax  list 
as  being  in  the  county  of  Hennepin,  Ninth  ward 
of  the  city  of  Minneapolis,  is  not  defective  be- 
cause it  was  described  as  being  in  range  21, 
•when  It  was  in  fact  in  range  24.— National 
Sond  &  Security  Co.  t.  Board  of  Com'rs  of 
Sennepin  County  (Minn.)  413. 

Irregularity  in  delinquent  tax  return  hdd  a 
clerical  error,  and  description  was  sufficient,  un- 
der Rev.  St.  1898,  §  1047.— N.  Boyington  Co.  v. 
Southwick   (Wis.)  903. 

of  lien  om  r«al 


S    7.    — —  Eaforoemeat 
property. 

The  county's  lien  for  taxes  is  not  devested  by 
its  failure  to  foreclose  its  lien  within  the  time 
limited  by  statute,  but  the  county  may  again 
purchase  at  tax  sale  for  the  years  covered  by 
its  prior  purchases. — Valley  County  v.  Milford 
(Neb.)  310. 

A  county  cannot  foreclose  a  tax  lien  without 
a  sale  first  made  by  the  county  treasurer  and  a 
certificate  issued  thereon.  —  Valley  County  v. 
Milford  (Neb.)  310. 

A  foreclosure  proceeding  on  a  tax-sale  cer- 
tificate 1^  a  county  mnst  be  brought  within  the 
five  years  limited  by  Comp.  St.  c.  77,  {  1,  art. 
4,  and  section  2,  art.  5.— Valley  County  v.  Mil- 
ford (Neb.)  310. 

The  five-year  limitation  within  which  fore- 
closure proceedings  on  a  tax-sale  certificate 
must  be  brought  does  not  run  until  after  the 
two  years  within  which  the  tax  debtor  may  re- 
deem.—Valley  County  V.  Milford  (Neb.)  310. 

The  notice  required  by  Comp.  St.  1901,  c.  77, 
art.  i,  {  3,  to  the  landowner  to  redeem,  is  not 
essential  to  the  validity  of  a  decree  of  foreclo- 
sure of  a  tax  lien. — Keith  County  v.  Big 
Springs  I.and  &  Cattle  Co.  (Neb.)  626. 

An  action  to  foreclose  a  tax  Hen  is,  under 
Comp.  St.  1901,  c.  77,  art.  1,  §  180,  not  barred 
until  five  years  have  elapsed  from  the  expira- 
tion of  the  time  to  redeem. — Keith  County  v. 
Big  Springs  Land  &  Cattle  Co.  (Neb.)  626. 

In  an  action  by  a  county  to  foreclose  a  tax 
lien,  failure  to  allege  that  the  action  was  au- 
thorized by  the  county  board  keld  jurisdictional, 
where  the  petition  is  verified  by  one  as  the  duly 
authorized  attorney. — Keith  County  v.  Big 
Springs  Land  &  Cattle  Co.  (Neb.)  626. 

The  decree  in  an  action  by  a  county  to  fore- 
close a  tax  Hen  should  not  include  taxes  for 
which  no  sale  has  been  made  or  certificate  is- 
sued.—Keith  County  V.  Big  Springs  Land  & 
Cattle  Co.  (Neb.)  626. 

Limitations  do  not  begin  to  run,  as  against 
a  tax  lien,  where  the  tax  purchaser  surrenders 
hi.s  certificate  and  takes  a  void  treasurer's 
deed,  until  such  time. — Butler  v.  Copp  (Neb.) 
634. 

Where  the  owner  of  land  sold  for  taxes  is 
not  known,  the  holder  may  make  the  land  a 


party;  and  allegations  in  petition  and  affidavit 
for  service  by  publication  to  the  effect  that  the 
owner  Is  unknown  are  snfflcient  as  against 
collateral  attack.— Butler  v.  Copp   (Neb.)  634. 

Where,  in  proceedings  to  foreclose  tax  lien, 
the  land  is  properly  made  a  party,  and  jurisdic- 
tion is  acqmred  by  publication,  a  sale  on  fore- 
closure bars  all  pre-existing  interests  or  liens. 
—Butler  V.  Copp  (Neb.)  634. 

In  proceedings  to  foreclose  a  tax  lien,  where 
the  land  is  a  party,  that  a  party  who  haa  only 
been  served  by  publication  resides  in  the  state 
does  not  affect  the  foreclosure,  where  he  had 
no  interest  in  the  land.— Butler  v.  Copp  (Neb.) 
634. 

Where  a  tax  sale  purchaser  surrenders  his 
certificate  and  takes  a  void  treasurer's  deed, 
the  issuance  of  the  deed  and  the  failure  of  the 
title  are  concurrent  events. — Butler  v.  Copp 
(Neb.)  634. 

In  an  action  by  a  county  to  foreclose  a  tax 
lien,  the  question  whether  the  county  cotild 
maintain  such  action  without  antecedent  sale 
by  the  county  treasurer  and  issuance  of  cer- 
tificate, held  to  go  only  to  the  existence  of  a 
cause  of  action.— Logan  County  v.  McKinley- 
Lanning  Loan  &  Trust  Co.  (Neb.)  642. 

A  decree  in  an  action  to  foreclose  a  tax  Hen, 
barring  the  equity  of  redemption,  held  res  ju- 
dicata.—Logan  County  V.  McKmley-Lanning 
Loan  &  Trust  Co.  (Neb.)  642. 

Where  the  court  has  jurisdiction  in  foreclo- 
sure of  tax  lien,  the  decree  cannot  be  assailed 
for  any  mere  irregularity  on  motion  to  set  aside 
the  sale.— Logan  County  v.  McKinley-Lanning 
Loan  &  Trust  Co.  (Neb.)  642. 

Where  a  decree  in  foreclosure  of  a  tax  lien 
erroneously  denies  statutory  time  to  redeem, 
the  remedy  is  by  direct  proceedings  to  obtain 
a  reversal  of  the  decree.— Logan  County  v.  Mc- 
Kinley-Lanning Loan  &  Trust  Co.  (Neb.)  642. 

Though,  In  foreclosure  of  a  tax  lien,  it  appears 
that  no  sale  had  been  made  by  the  connty  treas- 
urer, a  decree  for  the  connty,  if  unappealed 
from,  will  devest  the  owner  of  his  title.— Rus- 
sell v.  McCarthy  (Neb.)  644. 

An  action  to  foreclose  a  tax  lien  cannot  be 

maintained,   unless  based  on  a  tax  deed  or  a 

tax  sale  certificate.— Chase  County  v.   Meeker 
I  (Neb.)  1021. 

S   8.    —  Notice  of  sale. 

Tax  deed,  made  on  sale  nnder  a  notice  not 
shown  by  affidavit,  required  by  Rev.  St.  1898, 
i  1132,  to  have  been  posted  in  four  public  pla- 
ces "in  the  county"  pursuant  to  section  1130, 
field  to  convey  no  title.— Shepherd  v.  Kahle 
(Wis.)  506. 

Affidavit  required  by  Rev.  St.  1898,  {  1182, 
in  proof  of  posting  notices  of  sale  of  lands  of 
tax  deUnquents,  prescribed  by  section  1130, 
held  insufficient.— Shepherd  v.  Kahle  (Wis.) 
500. 

Affidavit  required  by  St.  1898,  S  1132,  in 
proof  of  posting  notices  of  sale  of  lands  of  tax 
deHnquents,  prescribed  by  section  1130,  can- 
not be  amended  after  record  is  made  up  and 
filed  with  the  clerk,  as  required  by  section  1141. 
—Shepherd  v.  Kahle  (Wis.)  500. 

I  9.    —  Pnroluuie  by   state  or  mnale- 
'  Ipallty,  and  resale. 

Where  an  owner  of  land  paid  the  delinquent 
taxes  thereon  by  purchasing  the  interest  the 
state  acquired,  a  stranger  to  the  title  could  not 
question  the  validity  of  the  tax  titles.— Clip- 
pinger  v.  Auditor  General  (Mich.)  53. 

The  failure  of  the  auditor  general  to  correctly 
figure  the  interest  on  delinquent  taxes  held  not 
to  affect  the  validity  of  the  title  of  the  pur- 
chaser of  the  land  who  deposited  with  the  offi- 
cer sufficient  to  cover  the  taxes  and  interest 
— Olippingcr  v.  Auditor  General  (Mich.)  63. 
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1 10.   Bedemptloii  from  tax  ••!•. 

City  held  not  agent  of  purchaser  at  tax  sale  in 
making  sale,  so  as  to  reader  him  a  party  to 
city's  wrongful  act  in  malcing  sale  for  void  tax. 
—Anderson  y.  Cameron  (Iowa)  1085. 

Purchaser  of  property  at  sale  for  void  taxes 
held  not  guilty  of  wrong  against  owner,  but  en- 
titled to  retain,  as  against  him,  redemption 
money.— Anderson  t.  Cameron  (Iowa)  1085. 

A  written  contract  between  the  owner  of  a 
tax  lien  and  the  owner  of  the  land,  by  which 
the  former  offered  to  transfer  his  lien  to  the 
latter  for  S325,  before  the  expiration  of  the 
time  for  redemption,  held  to  ayoid  the  tax  deed. 
— Briggs  T.  Boardman  (Mich.)  767. 

If  the  correct  amount  to  redeem  is  stated  in 
the  redemption  notice,  the  addition  of  the  words 
"and  delinquent  taxes"  held  surplusage,  where 
there  is  no  claim  that  there  were  any  delin- 
quent taxes.— Phelps  t.  Powers  (Sdiun.)  136. 

The  validity  of  a  redemption  notice  from  a 
tax  sale  is  to  be  determined  by  the  statute  pro- 
viding for  such  notice  in  force  at  the  time  of 
the  sale.— Phelps  v.  Powers  (Minn.)  136. 

One  who  redeems  from  a  tax  sale  without 
having  any  interest  held  a  volunteer,  having 
no  claim  against  the  owner  of  the  land,  nor  any 
lien  against  it  for  the  redemption  money. — 
McKenzie  v.  Beaumont  (Neb.)  225. 

Redemption  from  a  decree  of  foreclosure  and 
from  a  sale  thereof  for  taxes  by  a  mortgagor 
will  discharge  the  decree  of  foreclosure  and 
the  sale  pursuant  to  it,  and  satisfy  the  lien  of 
the  taxes;  but  a  lien  for  the  redemption  money 
and  interest  will  subsist  for  the  protection  of 
his  security.- Carley  v.  Boner  (Neb.)  1014. 

§11.   Tax  tlflea. 

The  heirs  of  a  deceased  owner,  on  securing 
the  vacation  of  a  decree  for  plaintiffs  in  a  suit 
to  quiet  title  by  grantees  in  tax  deeds,  could 
interpose  as  a  defense  their  right  of  redemption 
only  by  means  of  a  counterclaim  after  the  va- 
cation of  the  decree,  and  if,  at  that  time,  the 
right  was  extinguished  by  lapse  of  time,  the 
defense  was  not  available. — Hawley  v.  OrifiSn 
(Iowa)  86. 

The  heirs  of  a  deceased  owner,  on  securing 
the  vacation  of  a  decree  for  plaintiffs  in  a  suit 
to  quiet  title  by  grantees  in  tax  deeds  against 
the  insane  owner  by  proceedings  under  C!ode 
1873,  i  3154  et  seg.,  held  not  entitled  to  inter- 
pose as  a  defense  their  right  of  redemption  con- 
ferred by  sections  882,  893.— Hawley  t.  Grif- 
fin aowa)  86. 

An  answer  in  a  suit  to  remove  cloud  held 
sufficient  to  sustain  judgment  for  the  defend- 
ant.—Russell  V.  McCarthy  (Neb.)  644. 

On  setting  aside  tax  deed,  judgment -decree- 
ing purchaser  a  lien  for  reimbursement,  to  be 
enforced  by  execution,  held  within  equitable 
powers  of  court. — McKinuey  v.  Minnehaha 
County   (S.   D.)  16. 

Rev.  Pol.  Code,  8  2214,  requiring  deposit  from 
person  attacking  tax  deed,  held  not  to  apply 
where  deed  had  been  merged  in  fee  title. — Mc- 
Kinney  v.  Minnehaha  County  (S.  D.)  15. 

Evidence  held  to  sustain  an  inference  that  lots 
sold  for  taxes  sold  for  amount  due  thereon. — 
Cornelius  v.  Ferguson  (S.  D.)  388. 

Although  a  tax  deed  includes  property  describ- 
ed in  different  certificates  of  safe,  it  is  pre- 
sumed that  the  treasurer  sold  the  different 
parcels  separately.— Cornelius  v.  Ferguson  (S. 
D.)  388. 

Evidence  held  to  justify  finding  that  plat  de- 
scribed in  assessment  roll  was  the  'Original 
plat*'  as  described. — N.  Boyington  Co.  t.  South- 
wick  (Wis.)  80S. 


TAXATION  OF  COSTS. 

See  ''Costs,"  |  8. 

TEACHERS. 

See  "Schools  and  School  Districta,"  |  1. 

TELEGRAPHS  AND  TELEPHONES. 

Copy  of  tdegram  as  evidence,  see  "Bvideoce,' 
f  3. 

Taxation  of  tdegraph  and  telephone  compa- 
nies, see  "Taxation,"  {  1. 

I  1.     EatabUalunemt,     ooastractioB,    and 
malnteaanoe. 

Under  the  direct  provisions  of  Laws  18S5.  p. 
208,  c.  141,  §  3  (Rev.  Civ.  Code  1908,  |  554i, 
a  city  may  permit  a  telephone  company  to  enni-t 
poles  and  maintain  a  telephone  system  on  iT.< 
streets. — Kirby  v.  Citizens'  Telephone  Co.  of 
Sioux  Falls  (S.  D.)  3. 

Under  Rev.  St.  1898,  §i  1775,  1775a,  a  tele- 
phone company  held  to  have  power  to  pnrchise 
the  franchise  and  property  of  another  tel<T>li<.'i:<' 
company  located  in  the  same  vicinity. — Badpw 
Telephone  Co.  v.  Wolf  River  Telephone  tv. 
(Wis.)  907. 

Defendant  telephone  company  having  retained 
possession,  use,  and  benefit  of  the  propeity  of 
plaintiff  telephone  company,  sold  to  it,  it  wu 
estopped  to  deny  the  authority  of  plaintiff's  offi- 
cers to  make  the  sale. — Badger  Telephone  (^. 
V.  Wolf  River  Telephone  C!o.  (WU.)  907. 

I  S.     Begnlatioii  and  operation. 

Measure  of  damages,  where  negligent  delay 
in  delivering  a  telegram  results  in  loss  to  the 
sender  of  a  sale  of  com  at  a  price  above  tbe 
market  value,  determined.— Western  Union  Tfl. 
Co.  T.  Nye  &  Schneider  Qrain  Go.  (Neb.)  %>('> 

TENANCY  IN  COMMON. 

I  1,     Oreailon  and  eztatemea. 

A  contract  for  the  purchase  of  a  hMse  tnU 
to  constitute  the  purchasers  tenants  in  comnKii 
thereof. — Valade  v.  Masson  (Mich.)  59. 

;   2.    Mntnal  rightm,  dnUea,  and  IlaUU- 
ties  of  oo>t«iuuita. 

The  rule  with  reference  to  possession  by  i 
tenant  adverse  to  a  co-tenant  held  inappUcabk 
to  a  person  in  possession  without  knowledge 
of  another's  claim  as  co-tenant— Roberta  v. 
Decker  (Wis.)  519. 

I  3.     Rights    and   UabUitlea   of   eo-tea- 
ant>  aa  to  third  peraons. 

A  tenant  in  commou  may  maintain  ejectment 
to  recover  the  entire  tract  as  against  strangers 
to  the  title.— Griswold  v.  Minneapolis,  St.  P. 
&  S.  S.  M.  Ry.  Co.  (N.  D.)  538. 

TENDER. 

Of  insurance  dues,  see  "Insurance,"  |  12. 
Of  performance  of  contract,   see   "CJontracts." 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  i  3. 

TESTAMENT. 


See  "WiUs." 


See  "Larceny." 


THEFT. 
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TIMBER. 

3ee  "Ix>g8  and  Logging." 

TIME. 

for    amendment  of  pleading,   see   'Tleading," 

8  5. 
For  exception  to  bond  in  repleyin  proceedings, 

see   •■Ileplevin,"  {  2. 
For    filing  assignment  for  crediton,  see  "As- 

signmentfi  for  Benefit  of  Creditors,"  {  1. 
For    filing  notice  of  claims  against  cities,  aee 

"Municipal  Corporations,"  §  9. 
For  foreclosure  sale,  see  "Mortgages,"  i  7. 
For  settlement  of  case  on  appeal,  see    Appeal 

and  Error,"  f  9. 
For  taking  appeal  or  Boing  ont  writ  of  error, 

see  "Appeal  and  Brtor,"  j  8. 
For    vacation   of  judgment,   aee   "Judgment^" 

i  S. 

TITLE. 

Abstracts  of  title,  see  "Abstracts  of  Tltte." 
Color  of  title,  see  "Adverse  Possession." 
Estoppel  to  assert  title,  see  "Estoppel,"  S  !• 
Necessary  to  maintain  particular  actions,  see 

"Ejectment,"  S  1 :  "Partition,"  i  1 ;  "Quieting 

Title,"  $  1. 
Of   statutes,  see  "Statutes,"  {  S. 
Registration  of  titles  to  land,  see  "Records." 
Removal  of  cloud,  see  "Quieting  Title." 
Tax  titles,  see  "Taxation,"  §  11. 
Title  of  lessor.  See  "Landlord  and  Tenant,"  i  2. 
To  patent,  see  "Patents,"  $  1, 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  f  4. 

TORRENS  ACT. 

Registration  of  titles  to  lands,  see  "Records." 

TORTS. 

Attachment  In  action   for,   see  "Attachment,' 

§   1. 
Causing  death,  see  "Death,"  {  1. 

By  particular  oleusea  qf  parties. 
See  "Oovmties,"  §  3 ;  "Municipal  Corporations," 

8  9. 
Agents,  see  "Principal  and  Agent,"  8  8. 
Children,  see  "Parent  and  Child." 
Employes,  see  "Master  and  Servant,"  8  & 
Health  officers,  see  "Health,"  $  1. 

Particular  remedies  for  tortt. 
See  "Trespass,"  g  1 ;  "Trover  and  Conversion," 
8  2. 

Partlaular  torts. 

See  "Assault  and  Battery,"  {  1;  "False  Im- 
prisonment," f  1;  "Fraud";  "Libel  and  Slan- 
der" ;  "Negligence" ;  "Nuisance" ;  "Trespass" ; 
"Trover  and  Conversion." 

TOWNS. 

See  "Counties":  "Municipal  Corporations"; 
"Schools  and  School  Districts,"  §  1. 

TRADE-MARKS  AND  TRADE-NAMES. 

8   1.    Infringement  and  unfair  competi- 
tion. 

Defendant's  trade  symbol  or  device  held  an 
imitation  of  plaintiff's  and  to  constitute  unfair 
trade. — Manitowoc  Malting  Co.  v.  Milwaukee 
Malting  Co.  (Wis.)  389. 

Where,  in  a  suit  to  restrain  the  use  of  a 
trade  symbol  or  device,  the  imitation  is  estab- 


lished, it  is  not  necessary  to  show  by  specific 
proof  that  purchasers  have  been  actually  de- 
ceived.—Manitowoc  Malting  Co.  v.  Milwaukee 
Malting  Co.  (Wis.)  389. 

A  malerter  held  entitied  to  injunctive  relief 
against  imitation  of  his  trade  symbol  or  device, 
notwithstanding  the  fact  that,  owing  to  the 
nature  of  the  business  and  use  of  symbol  by 
defendant,  purchasers  were  not  likely  to  be 
misled. — Manitowoc  Malting  Oo.  y.  Milwaukee 
Malting  Co.  (Wis.)  389. 

TRADE   UNIONS. 

Restraining  unauthorized  acts  of,  see  "Injonc- 
tion,"  8  2. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

By  animals,  see  "Animals." 
Injuries  to  trespassers,  see  "Railroads,"  8  8- 
Merger  and  bar  of  causes  of  action,  see  "Judg- 
ment," 8  6. 
Right  to  crops  sowed  by  trespasser,  see  "Cropa"* 
To  the  person,  see  "Assault  and  Battery,"  8  I ; 
"False  Imprisonment." 

8    t.    Aetlons. 

One  in  actual  possession  of  land  may  main- 
tain trespass  against  a  party  forcibly  inyading 
his  possession,  though  he  has  the  better  tide. 
— Dold  y.  Knodson  (Neb.)  482. 

TRESPASS  TO  TRY  TITLE 

See  "Ejectment" 

TRIAL 

See  "New  Trial";  "Witnesses." 

Adverse  pessession  as  question  for  jury,  see 
"Adverse  Possession,"  \  2. 

Contributory  negligence  of  passenger  as  ques- 
tion for  jury,  see  "Carriers,"  8  3. 

Exceptions  to  instructions  for  puri>ose  of  re- 
view, see  "Appeal  and  Error,  8  6;  "Homi- 
cide,*'  8  6. 

Harmless  error  in  instructions,  see  "Appeal  and 
Error,"  8  19;  "Criminal  Law,"  I  18. 

Necessity  of  motion  for  new  trial  for  purpose  of 
review  of  instructions,  see  "Appeal  and  Er- 
ror," 8  & 

Objections  to  rulings  on  reqaested  instructions 
for  purpose  of  review,  see  "Criminal  Law," 
i  16. 

Objection  to  instructions  for  purpose  of  review, 
see  "Appeal  and  Error,"  8  4. 

Part  payment  within  statute  of  limitations  as 
question  for  jury,  see  "Limitation  of  Ac- 
tions," I  5. 

Review  of  instructions  dependent  on  presenta- 
tion in  record,  see  "Appeal  and  Error,"  8  9. 

Trial  de  novo  on  appeal,  see  "Appeal  and  Er- 
ror," I  15;   "Justices  of  the  Peace."  §  5. 

Trial  fees  as  items  of  costs,  see  "Costs,"  8  2. 

Trial  of  right  to  property  levied  on,  see  "At- 
tachment,'^'  i  6. 

ProceedlTigs  truHdent  to  trials. 
See  "Continuance." 
Entry  of  judgment  after   trial  of   issues,   see 

"Judgment."  §  2. 
Place  of  trial,  see  "Venue,"  8  1. 
Right  to  trial  by  jury,  see  "Jury,"  8  1- 

Trial  of  particular  ciiHl  actUmt  or  proceedtngi. 

See  "Assault  and  Battery,"  8  1 ;  "Fraud,"  f  2 ; 
"Garnishment,"  S  2 ;  ''Habeas  Corpus,"  f  2 ; 
"MancLamus."  §  3:  "Negligence,"  g  4;  ''Quiet- 
ing Title,"  8  2;  "Trover  and  Oonversion,"  8 
1    2;  "Worlt  and  Labor." 
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Against  bank  officers,  see  "Banks  and  Bank- 
in?."  i  1. 

Against  infant,  see  "Infants,"  §  3. 

By  partnership,  see  "Partnership,"  §  2. 

Disputed  claims  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  i  4. 

For  breach  of  contract,  see  "Contracts,"  §  5. 

For  compensation  of  agent,  see  "Principal  and 
Agent,''^  !  2. 

For  compensation  of  insurance  agent,  see  "In- 
surance," {  2. 

For  compensation  of  physician,  see  "Physicians 
and  Surgeons." 

For  conversion  of  logs,  see  "Logs  and  liOgging." 

For  delay  in  shipment  of  live  stock,  see  Car- 
riers," i  2. 

For  false  imprisonment  of  third  person  by  serv- 
ant, see  "Master  and  Servant,    f  8. 

For  fires  caused  by  operation  of  railroad,  see 
"Railroads,"  I  7. 

For  injuries  to  live  stock  caused  by  operation  of 
railroad,  see  "Railroads^"  {  6. 

For  malpractice,  see  "Physicians  and  Sur- 
geons." 

For  i)ersonal  injuries,  see  "Carriers,"  {  3; 
"Highways,"  §  4:  "Master  and  Servant,"  S 
7;  Municipal  Corporations,"  {  9;  "Rail- 
roads," S  6- 

For  personal  injuries  or  wrongful  death  caused 
by  operation  of  street  railroad,  see  "Street 
Railroads,"  $  2. 

For  price  of  goods,  see  "Sales,"  {  7. 

On  farm  lease,  see  "Landlord  and  Tenant,"  |  8. 

On  insurance  policy,  see  "Insurance,"  {  11. 

On  note,  see  "Bills  and  Notes,"  {  7. 

Probate  proceedings,  see  "Wills,"  g  3. 

To  establish  boundaries,  see  "Boundaries,"  $  2. 

To  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  §  2. 

To  try  tax  titles,  see  "Taxation,"  %  11. 

Trial  of  right  to  property  levied  on,  see  "Attach- 
ment," g  6. 

Trial  of  criminal  proiecution*. 

See  "Criminal  Law,"  §|  8-13;  "False  Pre- 
tenses"; "Homicide,"  I  5;  "Larceny,"  $  2; 
"Rape,"  i  2;   "Robbery." 

For  violation  of  pure  food  laws,  see  "Food." 

I   !•    Beeeptioa  of  evldeiioe. 

In  construing  contract,  certain  evidence  held 
properly  excluded,  when  there  was  no  showing 
of  its  purport. — Chase  v.  Ainsworth  (Mich.) 
404. 

In  application  of  the  rule  that  evidence  is  ad- 
missible of  collateral  facts  having  a  tendency 
to  show  that  the  testimony  of  witnesses  on  one 
side  is  the  more  reasonable,  a  fair  discretion 
is  allowed  the  trial  court. — Philips  v.  Mo  (Minn.) 
969. 

Where  defendant  introduces  evidence  of  an 
alibi,  testimony  disputing  such  evidence  may  be 
received  in  rebuttal. — Campion  v.  Lattimer 
(Neb.)  290. 

In  an  action  for  personal  injuries,  failure  to 
object  to  testimony  showing  injuries  to  be  per- 
manent rendered  the  admission  of  mortality 
tables  proper.— Fallon  v.  Rapid  City  (S.  D.) 
1009. 

{  2.    Arguments  and  oondnot  of  oonasel. 

Remarks  of  plaintiff's  counsel  in  argument, 
tending  to  prejudice  the  jury  against  defend- 
ant, because  it  was  a  corporation,  held  erro- 
neous.— Johnson  v.  Detroit  &  M.  Ry.  Co. 
(Mich.)  760. 

In  action  by  physician  to  recover  for  serv- 
ices, remark  of  plaintiff's  counsel  relative  to 
wreck  held,  under  the  circumstances,  not  preju- 
dicial error.— McKnight  v.  Detroit  &  M.  Ry. 
Co.  (Mich.)  772. 

Misconduct  of  counsel  in  severely  animad- 
verting on  the  character  and  veracity  of  de- 
fendant, who  was  a  material  witness,  held 
I>r<'judicinl  error. — Fisher  v.  Weinbolzer  (Minn.) 
420. 


§   3.    TaUns  case  or  ^vectlon  from  Jw7* 

Where  there  is  a  substantial  conflict  in  the 
evidence,  a  refusal  to  direct  a  verdict  is  proper. 
—Oliver  v.  Iowa  Cent.  Ry.  Co.  (Iowa)  1072. 

Where  the  writer  of  a  letter  testifies  that  it 
was  duly  mailed,  but  its  receipt  is  denied  by  the 
addressee,  whether  it  was  received  is  a  ques- 
tion for  the  jury. — Lee  T.  Hnron  Indemnity 
Union  (Mich.)  709. 

Where,  in  an  action  to  recover  for  certaia 
sugar,  a  clerk  In  plaintiffs'  employ  testified 
that  he  stole  it  ana  sold  it  to  defendant,  the 
credibility  of  the  clerk  was  for  the  jury. — Rall- 
Barnhart-Putman  Co.  v.  Lane  (Mich.)  7^. 

Where  the  evidence  of  plaintiff  will  not  war- 
rant a  verdict  in  his  favor,  the  trial  court  is 
not  required  to  submit  the  case  to  the  jniy.— 
Kielbeck  y.  Chicago,  B.  &  Q.  R.  Co.  (Neb.) 
750. 

An  instruction  directing  a  finding  on  an  issue 
upon  which  the  evidence  is  conflicting  is  er- 
roneous.— New  Omaha  Thomson-Houston  Elee- 
trlc  Light  Co.  t.  Rombold  (Neb.)  1030. 

In  an  action  on  a  money  demand,  motion  by 
defendant  for  a  directed  verdict,  and  also  l^ 
plaintiff,  held  equivalent  to  a  consent  to  a  trial 
by  the  court;  and  his  action  in  discharging  the 
jury  and  making  findings  of  fact  and  conclu- 
sions of  law  was  not  error. — Bank  of  Park 
River  v.  Town  of  Norton  (N.  D.)  «». 

S  4.    Instmotlona  to  Jnry. 

Where  a  cause  of  action  is  sabmitted  on  an 
issue  within  the  pleadings,  it  is  not  error  to  fail 
to  submit  other  issues  to  which  attention  wis 
not  called  by  counsel. — S.  Strong  &  Co.  v.  Knut- 
son  (Minn.)  659. 

A  party  has  a  right  to  have  his  tlieory  of  the 
case,  as  presented  by  his  proofs,  submitted  to 
the  jury. — Lansing  y.  Wessell  (Neb.)  815. 

§  S.     —  ProTinoe  of  oonrt  mad  Jwy  ia 
Ceneral. 

It  is  not  error  to  instruct  as  to  the  legal  sig- 
nificance of  uncontradicted  or  admitted  facts.— 
Oelke  V.  Theis  (Neb.)  588. 

Remarks  of  court  in  presence  of  the  jury  htU 
prejudicial  to  defendants.  —  Davis  ▼.  Dregne 
(Wis.)  612. 


S   6.    —  Form,     reqnialteSi     and 
eleaoy. 

In  a  proceeding  contesting  the  probate  of  a 
will,  the  action  of  the  trial  court  in  covering 
the  case  from  contestant's  standpoint  in  everr 
conceivable  manner  in  his  char^^e,  referriag 
specially  to  the  evidence  relied  on  in  support  of 
every  proposition  in  the  case,  but  presenting  the 
defendant's  theory  only  in  the  most  genenU 
way,  is  erroneous. — In  re  Townsend's  Estate 
(Iowa)  1108;  Townsend  y.  Townsend.  Id. 

If  the  trial  judge,  in  giving  his  recollection 
of  the  evidence,  under  Code  Civ.  Proc.  §  2S7, 
he  merely  fails  to  make  a  complete  statement, 
the  party  desiring  a  further  statement  should 
make  a  request  to  that  effect. — Barton  y.  Shall 
(Neb.)  292. 

Repetition  of  the  same  legal  principles  in  in- 
structions held  not  prejudicial  error.— Gandy  r. 
BisscU's  Estate  (Neb.)  632. 

Instructions  as  to  questions  for  a  special  ver- 
dict should  be  directed  thereto  specifically,  and 
confined  to  such  explanation  thereof  and  the 
law  in  respect  thereto. — Schronk  y.  Town  of 
St.  Joseph  (Wis.)  946. 

S   7,    —  ApplleablUty  to  pleadings  and 
eyldenoe. 

In  an  action  against  an  estate  on  a  note, 
where  defense  was  that  the  maker's  signature 
had  been  forged,  or  that  the  note  had  been 
raised,  held  proper  to  refuse  an  instruction,  if 
the  signature  on  the  note  was  the  genuine  sig- 
nature of  the  decedent,  to  find  for  plaintiff.— 
Oaudy  y.  BisseU's  Ebtate  (Neb.)  632. 


Digitized  by 


Google 


INDBX. 


12091 


Inatmcticns  not  apEjicable  to  the  pleadings  ' 
are  properly  denied.— Qandy  t.  Biasell  b  Estate  , 
(Neb.)  fe2. 

An    abstract   proposition,   not  based  on  the 
facts    proven,   is  properly  refused. — Leidigh  v. ' 
Keever  (Neb.)  801.  | 

Wbere    there  is  eyidence  of  a  settlement  as 
to  a  claim  in  dispute,  an  instructiou  that  if  the  i 
claim  for  $1,050  had  been  settled,  under  which  ' 
defendant  gave  his  note  for  $612  due  plaintiff,  ' 
defendant  should   be   allowed   nothing   on   the 
Sl.OSO    item,   was  not  error.  —  Davis  t.  Hall 
(Neb.)   1023. 

It  was  error  for  the  court  to  charge  on  an  is- 
sue ■which  was  supported  only  by  evidence  wlfich 
bad  been  stricken.— ShefHeld  t.  Eveleth  (S.  D.) 
367. 

i    8.     — ^  Beqneata  or  prayers. 

Refusal  of  instmction  already  covered  by  the 
greneral  charge  is  not  error. — Kidman  v.  (Sarri- 
son  (Iowa)  1078;  Collins  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa)  1103;  Snyder  v.  Bast  Bay 
I^umber  Co.  (Mich.)  49;  Davis  v.  Hall  (Neb.) 
1023. 

If  defendant's  counsel  were  apprehensive 
that  a  jury  would  be  misled  by  the  instructions, 
it  'was  their  duty  to  request  more  explicit  in- 
Btructiona.— Lahr  v.  Kraemer  (Minn.)  418. 

In  an  action  against  city  for  injuries  from  a 
defect  in  a  street,  an  instruction  that  the  city 
is  •not  liable  unless  certain  things  are  proved 
held  not  erroneous,  in  that  it  does  not  state  that 
the  city  would  not  be  liable  for  failure  to  prove 
notice. — City  of  South  Omaha  v.  Conroad  (Neb.) 
706. 

In  action  on  contract,  requested  charge  held 
sofflciently  covered  by  charge  given,  and  hence 
properly  refused.— Graf  v.  Laev  (Wis.)  898. 

I    9.    —  Conatmotloit  and  operation.  ^ 

It  was  not  error  for  the  codrt,  in  stating  plain- 
tiff's claim  and  testimony,  to  neglect  to  state 
defendant'ii  claim  in  connection  therewith, 
■where  subsequently  the  court  charged  on  de- 
fendant's claim.— Chase  v.  Ainsworth  (Mich.) 
404. 

An  instruction  requiring  the  jury  in  an  action 
for  malicions  prosecution  to  find  for  plaintift 
without  finding  that  the  prosecution  was  mali- 
cious held  erroneous. — Pritchett  v.  Johnson 
(Neb.)  223 

Ad  instructiou  requiring  defendant  to  estab- 
lish payment  by  clear  and  satisfactory  evidence 
held  prejudicial.— Meyer .  V.  Hafemeipter  (Wis.) 
165. 

i  lO.   Verdlet. 

Refusal  of  court  to  set  aside  verdict,  on  the 
gronnd  that  it  did  not  conform  to  the  claim  of 
either  plaintiff  or  defendant,  held  proper.- Lee 
T.  Huron  Indemnity  Union  (Mich.)  709. 

Where  the  questions  of  the  verdict,  which 
were  submitted  and  answered,  covered  all  the 
material  issues  of  fact,  it  was  not  error  to  re- 
fuse to  submit  other  questions.— Boyee  v.  Wil- 
bur Lumber  Co.  (Wis.)  563. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Attachment,"  i  6. 

TROVER  AND  CONVERSION. 

Conversion  by  bailee,  see  "Bailment." 
Couversion  of  logs,  see  "Logs  and  Logging." 
riorroboration  of  witness,  see  "Witnesses,"  §  3. 
Trial  de  novo  on  appeal,  see  "Appeal  and  Er- 
ror," g  15. 

{  1.    Acts   oonstitntlnc   eonTcrsioa    and 
UablUty  therefor. 

An  action  for  conversion  will  He  to  recover 
the  valne  of  grain  unlawfully  cut  and  removed 


from  the  premises  of  plaintiff.— Mueller  v.  OI- 
sen  (Minn?)  115. 

I  2.    Actions. 

In  an  action  for  conversion  of  grain  nnlaw- 
fnlly  cut  and  removed  from  the  premises  of 
plaintiff,  held  error  to  direct  a  verdict  for  de- 
fendant—Mueller V.  Olsen  (Minn.)  116. 

Evidence  in  an  action  for  conversion  held  to 
warrant  directing  a  verdict  for  defendant- 
Gathers  y.  Damerell  (Neb.)  623. 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS. 

Charitable  trusts,  see  "Charities." 

Conveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 

Creation  by  will,  see  "Wills,"  §  4. 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

{    I.    Creation,  ejdstcnee,  and  Talidlty. 

Gen.  St  1894,  $  4280,  providing  that  when  a 
grant  of  land  is  made  to  one  person,  and  con- 
sideration is  paid  by  another,  no  trust  shall  re- 
sult, does  not  apply  to  an  executory  contract  for 
the  sale  of  land.— Minneapolis  &  St.  L.  R.  Co. 
V.  Lund  (Minn.)  452. 

A  parol  agreement,  made  at  the  time  of  exe- 
cuting a  conveyance  of  real  estate,  held  void  as 
an  attempt  to  create  an  express  trust  by  parol. 
— Marvel  v.  Marvel  (Neb.)  640. 

A  trust  in  personal  property  may  be  created 
by  parol.— Devries'  Estate  v.  Hawkins  (Neb.) 
792. 

Evidence  held  to  show  defendant  a-  trustee  of 
a  fund  collected  under  a  life  insurance  policy.— 
Devries'  Estate  v.  Hawkins  (Neb.)  792. 

Under  Rev.  St.  1898,  S  2077,  husband  held 
to  have  no  title  to  a  debt  secured  by  a  mort- 
gage executed  to  his  wife  as  mortgagee  'with 
the  husband's  knowledge,  although  the  debt  was 
for  money  loaned  by  the  husband.— Meier  v. 
Bell  (Wis.)  186. 

A  complaint  held  to  allege  the  creation  of  a 
parol  trust  in  land  which  has  been  executed. — 
Halvorseu  v.  Halvorseu  (Wis.)  494. 

A  complaint  held  not  to  seek  to  enforce  a  parol 
trust  in  lands,  void  under  Rev.  St  1898,  {  2302. 
— Halvorsen   v.   Halvorseu   (Wis.)   494. 

I  2.     Establishment  and  enforcement  of 
tmst. 

The  allegations  in  a  complaint  held  to  show 
that  plaintiff  was  the  equitable  owner  of  cer- 
tain premises.— Swenson  v.  Swenson  (S.  D.) 
845. 

Under  Rev.  Code  Oiv.  Proc.  §8  117,  119,  186. 
the  facts  relied  on  to  show  a  trust  held  not 
required  to  be  more  specifically  alleged  than  the 
fni-ts  relied  on  in  other  civil  actions  are  re- 
quired to  be  set  forth.— Swenson  v.  Swenson 
(S.  D.)  845. 

An  allegation  in  a  complaint  held  to  show 
that  defendant  acquired  title  to  land  in  trust. 
— Swenson  v,  Swenson  (8.  D.)  845. 

UNDERTAKINGS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror," §  8. 

UNDUE  INFLUENCE. 

Procuring  making  of  gift,  see  "Gifts,"  {  1. 
Procuring  making  of  will,  see  "Wills,"  S  2. 
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UNFAIR  COMPETITION. 

See  "Trade-Marka  and  Trade-Names,"  1 1. 

UNITED  STATES. 

Courts,  see  "Courts,"  {  5. 

Establishment    of    nighway    OTer    government 

laud  by  prescription,  see    Highways,"  t  1. 
Indians,  see  "Indians. 
Public  lands,  see  "Public  Lands,"  t  1. 

USAGES. 

See  "Customs  and  Usages." 


USURV. 


1 1. 


ITsarloas    ooatroota    and    tmnaae- 
tlons. 

Answer  to  an  action  on  a  note  held  to  state 
a  good  defense  for  nanry.— Johnson  t.  Joyce 
(Minn.)  U3. 

Evidence  in'  a  suit  to  foreclose  held  insuffi- 
cient to  show  upury  on  the  part  of  the  mortga- 
gee.—Farm  Land  Co.  t.  St.  Raynor  (Neb.)  330. 

Evidence  held  to  show  transaction  was  asari- 
ons.— Brown  y.  Skotland  (N.  D.)  643. 

VACATION. 

Of  highways,  see  "Highways,"  i  1. 

Vaeaiino  particular  proceedlngi. 
See  "Attachment,"  §  5;   "Judgment."  IS  1,  8. 
Discharge  of  personal  representatives,  see  "Ex- 
ecutors and  Administrators,"  {  7. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property";   "Sales." 

Adverse  poBsession  l>etween,  see  "Adverse  Pos- 
session,^' i  1. 

Purchasers  at  sale  on  execution,  see  "Bxeca- 
tion,"  i  1. 

Bequirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  §  8. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

{   1.    Beanlsites  and  ▼alldlty  of  eomtraet. 

In  a  suit  for  specific  performance  of  a  con- 
tract for  the  sale  of  land,  evidence  held  to  show 
that  when  the  contract  was  made  the  vendMr 
was  so  intoxicated  as  not  to  be  capable  of  giv- 
ing an  intelligent  assent. — Moetzei  &  Muttera  t. 
Koch  (Iowa)  1079. 

That  one  of  the  parties  to  an  agreement  for 
transfer  of  lands  was  insane  constitutes  no 
ground  for  setting  the  agreement  aside,  when 
the  other  party  had  no  notice  of  the  insanity 
and  derived  no  inequitable  advantage  from  it. 
—Scott  V.  Hay  (Minn.)  106. 

Acceptance  of  offer  to  sell  land  for  $850  net 
held  not  an  unconditional  one.— Richards  Trust 
Co.  V.  Beach  (S.  D.)  358. 

{  2.  Modlfloatloii  or  reseiaslom  oC  eon- 
tract. 
Under  Rev.  Civ.  Code  1903,  fi  1285,  a  pur- 
chaser of  milling  claims  held  to  have  lost  his 
right  to  rescind  by  failing  to  act  in  time. — 
Smith  V.  Detroit  &  D.  Gold  Min.  (3o.  (S.  D.) 
17. 

i  3.    Performanoe  oC  eontraet. 

Evidence  In  an  action  for  specific  performance 
held  not  suflicient  to  show  a  payment  was  on 
the  contract,  so  as  to  effect  a  waiver  of  a  for- 
feiture.—Sutphin  v.  Holbrook  (Iowa)  1100. 


I  4.     Blcbta  and  Uabilltlea  of  vrnxUm. 

Possession  of  premises  under  an  nnrecorded 
deed  held  notice  to  subsequent  pnrchaaers  tiam 
grantor.- Roberta  t.  Decker  (Wia.)  519. 

I  5.    Bemodlea  of  Tondor. 

Under  Rev.  Civ.  Code,  f  2347,  a  purchaser  of 
real  estate  held  not  subject  to  an  action  fnr 
damages  for  refusing  to  accept  a  deed  to  real 
estate,  the  title  to  wliich  is  not  free  from  rea- 
sonable doubt.— Oodfr^  t.  Rosenthal  (S.  D.> 
365. 

A  grantor  of  real  estate  has  an  equitable  right 
to  have  the  unpaid  price  thereof  naade  a  lien 
th^eon.— Halvorsen  v.  Halvorsen  (Wia.)  494. 

I    6.    Remedies  of  poreliaaar. 

The  allegation  of  a  complaint,  that  plaintiff, 
by  reason  of  the  false  representations,  was  in- 
duced to  enter  into  a  contract  to  boy  land,  and 
pursuant  to  the  contract  incurred  the  expense 
of  making  certain  explorations,  held  anibject  to 
demurrer,  inasmuch  as  he  was  under  no  obliga- 
tions under  the  contract  to  make  any  explora- 
tions, but  he  had  the  privilege  of  making  them 
if  he  80  elected.— Howe  v.  Coatee  (Minn.)  126. 

VENUE. 

Of  action  to  set  aside  fraudulent  conTeyaiK«. 

see  "Fraudulent  Conveyances,"  _S  2. 
Of  criminal  prosecutions,  see  "Criminal  Law." 

«8. 

f  I.     .Cbajtce  of  Tonne  or  plnoo  of  -trial 

Where  defendants  living  in  the  county  had  n-i 
right  to  a  change  of  venue,  and  the  right  of 
a  nonresident  defendant  had  been  lost  by  h:< 
failure  to  make  proper  demand  before  his  time 
to  answer  expired,  as  required  by  statute,  a 
change  was  properly  denied.— State  r.  District 
Court  of  Ramsey  County  (Minn.)  112. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  'TriaL" 

{3. 
In  civil  actions,  see  "Trial,"  {  10. 
In  criminal  prosecntions,  see  "Criminal  Law," 

S8. 
Review  on  appeal  or  writ>ot  error,  see  "Appeal 

and  Error,**  {  18. 
Setting  aside,  see  "New  Trial,"  {  2. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  {  5. 
Existence  of  relation  as  question  for  jnry,  se« 
"Master  and  Servant,"  S  7. 

VILLAGES. 

See  "Municipal  Corporations." 
uthority  ol 
rest,"  i  1. 

VINDICTIVE  DAMAGES. 

See  "Damages,"  {  3. 

VOTERS. 


Authority  of  village  marshal  to  arrest,  see  "Ar- 


See  "Elections." 

WAGES. 

See  "Master  and  Servant,"  {  2. 

WAIVER. 

See  "Estoppel." 

Of  objectlona  to  parOcular  aida  or  proceeding*. 

See  "Criminal  Law,"  i  8;   "Pleading"  i  10. 
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Delay  in  paymeut  of  pnrchase  money,  see  "Ven- 
dor and  Purchaser,    g  3. 

Error  waived  in  appellate  court,  see  "Appeal 
and  Error,"  {  14;  "Criminal  Law,"  g  18. 

Insurance  contract,  see  "Insurance,"  {§  3,  12. 

Notice  of  claim  against  city,  see  "Municipal 
('orporations,"  g  9. 

Reception  of  evidence,  see  "Trial,"  (  1. 

QfriQlOtorremeMet. 

See  "Insurance,"  g  7;  "Mechanics'  Liens,"  {  4. 

Conditions  in  deeds,  see  "Deeds,"  g  2. 

Orounds  of  abatement,  see  "Abatement  and  Re- 
vival," S  1. 

I. ion  of  pledgee,  see  'Tledges." 

Presentation  of  claims  against  cities,  see  "Mu- 
nicipal Corporations,"  f  9. 

Right  to  challenge  juror,  see  "Jury,"  I  2. 

Right  to  trial  by  jury,  see  "Jury,"  %  X, 

WARRANT. 

Authority  to  arrest  without  warrant,  see  "Ar- 
rest," gl. 

For  arrest,  see  "Criminal  Law,"  g  4^ 

For  attachment,  see  "Attachment,"  g  S. 

Orders  for  payment  from  public  funds,  see 
"Schools  and  School  Districts,"  g  1. 

WARRANTY. 

By  Insnred,  see  "Insurance,"  g  5. 
On  sale  of  goods,  see  "Sales,"  gg  6,  8. 

WATERS    AND    WATER    COURSES. 

See  "Drains";   "Navigable  Waters." 
As  boundaries,  see  "Boundaries,"  g  1. 

S    !•    Pnbllo  'water  supply. 

The  fact  that  water  consumers  would  1)6  re- 
quired to  pay  60  or  55  cents  a  month  more  by 
the  meter  than  the  flat  rate  system  does  not 
tend  to  show  that  meter  rates  adopted  by  a  city 
are  unreasonable.— Powell  v.  City  of  Dolntn 
(Minn.)  450. 

Water  rates  are  not  taxes,  within  the  Gonsti- 
tntion,  requiring  a  uniformity  of  taxation,  but 
are  merely  the  price  paid  for  water  by  the  con- 
sumer as  a  commodity;  and  an  ordinance  pro- 
viding that,  when  water  meters  have  been  pla- 
ced in  a  house,  they  could  uot  be  removed  and 
the  flat  rate  system  adopted  without  the  consent 
of  the  water  board,  is  reasonable. — Powell  v. 
City  of  Dnluth  (Minn.)  450. 

An  injunction  by  a  water  consumer  to  restrain 
a  city  from  entering  his  premises  to  replace  a 
water  meter,  which  had  been  taken  out  for  re- 
pair, and  from  cutting  oft  the  supply  if  the  meter 
was  not  reinstated,  and  compelling  the  city  to 
f  uruish  water  at  flat  rates,  held  properly  denied. 
—Powell  y.  CSty  of  Duluth  (Minn.)  450. 

An  order  of  the  county  board  establishing 
boundaries  of  an  irrigation  district,  under 
Comp.  St.  1903,  c.  93a,  art.  3,  g  2,  is  concln- 
sire  in  a  collateral  proceeding  on  the  question 
whether  the  lauds  included  therein  will  be  ben- 
efited, but  not  on  the  question  whether  any  of 
the  lands  cannot  from  some  natural  cause  be 
irrigated  thereby. — Andrews  t.  Lillian  Irr.  Co. 
(Neb.)  336. 

After  an  irrigation  district  had  been  duly  or- 
ganized, the  statutory  proceedings  authorized 
by  Comp.  St.  1903,  c.  93a,  art.  3,  gg  46,  53, 
provide  an  exclusive  method  of  procedure  by 
which  nonirrigable  lands  may  be  withdrawn 
from  the  district.— Andrews  v.  Lillian  Irr.  Co. 
(Xeb.)  336. 

An  allegation  in  a  petition  to  exclude  land  in 
irrigation  district  held  equivalent  to  an  allega- 
tion that  rach  lands  are  from  some  natural 
raase  incapable  of  irrigation.— Andrews  t.  Lil- 
lian Irr.  Co.  (Neb.)  836. 


The  directors  of  an  irrigation  district  may  ac- 
quire by  purchase  or  condemnation  all  lands 
necessary  for  the  construction,  use,  repair,  and 
improvement  of  its  canals. — Andrews  t.  Lillian 
Irr.  Co.  (Neb.)  836. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";  "Municipal  Cor- 
'porations,"  gg  8,  8. 

WEAPONS. 

A  22-caliber  Stevens  rifle  AeM  not  a  toy  fire- 
arm, within  Rev,  St  1898,  g  4387a.— Taylor  t. 
Seil  (Wis.)  498. 

The  furnishing  of  a  22-caliber  Stevens  rifle 
to  a  minor  keltf  not  an  offense,  within  Rev.  St. 
1898,  g  4397,  forbidding  giving  a  pUtol  to  a 
minor.— Taylor  t.  Seil  (Wis.)  498i. 

WHARVES. 

Authority  of  city  to  allow  building  of  wharf  on 
ci^  property,  see  "Municipal  Corporations," 

A  wharf,  constructed  at  the  end  of  a  street 
nnder  the  authority  given  a  city  by  Loc.  Acts 
1887,  p.  805,  No.  5©,  c.  14,  g  3,  held  not  so 
subject  to  the  incidents  of  a  highway  as  to  pre- 
vent its  use  as  a  wharf  as  other  wharves  may 
be  used.- Kemp  r.  Stradley  (Mich.)  41. 

WIDOWS. 

Dower,  see  "Dower." 

WILLS. 

See  "Descent  and  Distribution";  "Executors 
and  Administrators." 

Charitable  bequests  and  devises,  see  "Chari- 
ties." 

Construction  and  execution  of  trusts,  see 
"Trusts." 

Contracts  to  devise  within  statute  of  frauds,  see 
"Frauds,  Statute  of,"  g  3. 

Inconsistent  statements  by  witness  in  will  con- 
test, see  "Witnesses,"  g  3. 

Prejudicial  effect  of  deuial  of  continuance  In 
will  contest,  see  "Appeal  and  Error,"  g  19. 

Restrictions  on  perpetuities,  see  "Perpetuities." 

I    1.    Contraota  to  devise  or  beqneatb. 

Void  contract  to  devise  property  cannot  be  re- 
sorted to  to  determine  quantum  meruit  value  of 
services  performed  in  devisor's  family. — In  re 
Sheldon's  Estate  (Wis.)  524;  Loper  v.  Sheldon's 
Estate,  Id. 

S  2.     Beqnlsltes  aad  validity. 

Ill  will  toward  mother  of  grandchild,  though 
nnjust  or  the  result  of  mistake,  held  not  to  In- 
validate will  of  testator,  at  the  time  of  sound 
mind  and  acting  of  his  own  free  choice. — In  re 
Townsend's  Ejstate  (Iowa)  1106;  Townsend  v. 
Townsend,  Id. 

In  order  that  the  probate  of  a  will  may  be 
defeated  on  the  ground  of  undue  Influence,  con- 
testant must  prove  by  the  weight  of  the  evi- 
dence that  undne  influence  was  in  fact  exerted, 
and  that  it  was  successful  In  subverting  and 
controlling  the  will  of  the  testator. — In  re 
Townsend's  Estate  (Iowa)  1108;  Townsend  v. 
Townsend,  Id. 

There  is  no  presumption  that  a  will,  made  in 
harmony  with  the  request  of  testator's  wife  or 
preference,  is  the  result  of  undue  influence  on 
her  part.— In  re  Townsend's  Estate  ^owa)  11(^; 
Townsend  v.  Townsend,  Id. 
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On  the  question  whether  undue  influence  was 
in  fact  exerted  to  subvert  and  contrcd  testator's 
will,  statements  of  the  testator,  made  before 
the  will  was  executed,  are  inadmissible.— In  re 
Townsend's  Estate  (Iowa)  llOS;  Townsend  v. 
Townsend,  Id. 

On  the  question  whether  the  will  of  a  testator 
was  subverted  and  controlled  by  the  exercise  of 
undue  influence,  statemeuts  of  the  testator, 
made  either  before  the  will  was  executed  or 
after,  and  which  tend  to  throw  light  on  the  con- 
dition of  testator's  mind,  are  admissible. — In 
re  Townsend's  Estate  (Iowa)  1106;  Townsend 
T.  Townsend,  Id. 

While  the  facts  as  to  the  unreasonableness  of 
a  will  may  be  considered  by  the  jury,  on  the 
question  of  undue  influence,  such  facts  are  not 
in  themselves  sufficient  to  show  undue  influence. 
—In  re  Townsend's  Estate  (Iowa)  1108;  Town- 
send  V.  Townsend,  Id. 

Intention  of  grantor  in  making  a  deed  under 
which  he  was  to  retain  title  until  after  his 
death  held  to  be  of  a  testamentary  character, 
and  not  capable  of  consummation  by  deed. — 
Culy  V.  Upham  (Mich.)  406. 

I  3.    Probate,  eatebUahmeBt.  SBd  Mmol' 
meat. 

Whether  any  undue  influence  was  exercised 
on  testator,  which  overcame  his  free  agency,  or 
dominated  his  will,  so  that  he  was  unable  to 
resist  it,  is  an  ultimate  fact  in  a  proceeding 
contestiug  the  probate  of  the  will  on  the  ground 
of  undue  influence. — In  re  Townsend's  Estate 
(Iowa)  1108;  Townsend  v.  Townsend,  Id. 

Whether  any  of  the  devisees  or  legatees  knew 
of  the  intention  of  testator  to  make  a  will  be- 
fore the  same  was  made  is  an  ultimate  fact  in 
a  proceeding  contesting  the  probate  of  the  will 
on  the  ground  of  undue  influence. — In  re  Town- 
send's Estate  (Iowa)  1108;  Townsend  v.  Town- 
send,  Id. 

Whether  any  of  the  devisees  or  legatees  knew, 
prior  to  the  death  of  testator,  that  he  had  made 
a  will,  is  an  ultimate  fact,  in  a  proceeding  con- 
testing the  probate  of  the  will  on  the  ground  of 
nndue  influence.  —  In  re  Townsend's  Estate 
(Iowa)  1108;   Townsend  v.  Townsend,  Id. 

The   allowance  of  a   will  in  another   state, 

where  the  testator  had  his  domicile,  if  duly  au- 
thenticated, will  be  presumed  to  be  in  accord- 
ani;e  with  the  laws  of  that  state. — Martin  v. 
Martin  (Neb.)  289. 

In  proceedings  for  the  allowance  of  a  will 
probated  in  another  state,  it  is  not  necessary  to 
specifically  allege  the  foreign  statute  under 
which  it  was  probated,  or  to  expressly  prove 
that  the  allowance  of  the  will  was  in  accord- 
ance with  such  statute.- Martin  v.  Martin 
(Neb.)  289. 

Rev.  Prob.  Code,  S  43,  permitting  contest  of 
will  only  by  person  interested,  held  to  bar  di- 
vorced husband  of  testatrix. — Halde  v.  Schultz 
(S.  D.)  360. 

Rev.  Prob.  Code,  {  346,  granting  the  right  to 
appeal  from  the  action  of  the  county  court  ad- 
mittiuR  or  refusing  probate  of  a  will  to  any 
party  aBgrieved,  held  to  entitle  executor  to  ap- 
peal.—Halde  V.  Schultz  (S.  D.)  368. 

{   4.     OoiiBtniotloii. 

Will  construed,  and  held  to  pass  a  life  estate 
only  to  testator's  wife  and  daughter  in  the  prop- 
erty devised  to  them. — Van  Driele  v.  Kotvis 
(Mich.)  700. 

A  provision  of  a  will  devising  the  remainder 
of  testator's  estate  in  separate  moieties  to  the 
heirs  of  testator  and  his  wife  held  not  void  for 
uncertainty  as  to  the  persons  entitled  to  take. — 
Van  Driele  v.  Kotvis  (Mich.)  700. 

Where  testator  devised  to  her  son  "all  real  es- 
tate in  the  state  of  Minnesota  which  I  mnv  own 
at  the  time  of  my  death,"  held,  that  the  interest 


she  had  In  the  sheriff's  certificate  on  exccatioa 
sale  passed  to  the  devisee. — Morgan  T.  Jodyn 
(Minn.)  449. 

Where  the  scrivener  of  a  will  made  a  mistake 
in  the  description  of  real  property,  the  pre- 
sumption ia  that,  when  testator  devised  the  100 
acres  of  land  of  which  he  should  die  seised,  be 
intended  to  devise  land  belonging  to  him,  and 
not  the  real  estate  of  another.— In  re  Pope's  Es- 
tate (Minn.)  1046;   Wheaton  v.  Pope,  Id. 

Circumstances  under  which  a  latent  ambigoi- 

Sf  in  a  will  may  be  removed  by  extrinsic  eri- 
ence    deGued. — In    re    Pope's    Estate    (Minx) 
1046 ;    Wheaton  v.  Pope,  Id. 

Where  there  is  an  evident  misdescription  of 
real  property  in  a  will,  a  court  will  not  hesitate 
to  carry  out  the  intention  of  the  testator,  if  it 
can  be  done  without  disregarding  all  settled 
rnles.  —  In  re  Pope's  Estate  (Minn.)  1046; 
Wheaton  v.  Pope,  Id. 

Under  Sanb.  &  B.  Ann.  St  SS  931,  936.  and 
Oshkoeh  Charter,  c.  6,  S  4,  and  chapter  2,  {  1. 
city  of  Oshkosh  held  to  take  fee  in  land  devised 
to  it  for  the  maintenance  of  public  libruy 
thereon. — Danforth  v.  City  of  Oshkosh  (^Vis.) 
258. 

The  meaning  of  the  term  "lawfnl  heirs,"  u 
used  in  a  testator's  will,  determined. — In  n 
Cowley's  Will  (Wis.)  930. 

WITHDRAWAL 

Of  pleadings,  see  "Pleading,"  {  7. 

Of  plea  of  guilty,  see  "Criminal  Law,"  I  & 

WITNESSES. 

See  "Evidence." 

Absence  ground  for  continuance,  see  "ContiBB- 

ance." 
Comments  on,  by  counsel,  see  "Trial,"  S  2. 
Credibility  of,  as  question  for  jury,  see  'TTrial,'' 

S3. 
Experts,  see  "Criminal  Law,"  {  6 ;   "Evidence." 

§  11. 
Incompetency   as   ground   for  opening  default 

judgment,  see  "Judgment,"  S  1. 
Opinions,  see  "Criminal  Law,"  {  6;  "Evidence." 

§  11. 
Perjury,  see  "Perjury." 

I  1.     Competeney. 

Testimony  of  testator's  widow.  In  a  proceed- 
ing contesting  the  probate  of  the  will,  as  to 
whether  testator  and  his  family  and  the  infant 
contestant's  mother  were  unfriendly,  after  liti- 
gation between  contestant's  mother  and  the  tes- 
tator, is  not  objectionable,  under  Code,  {  4(il>4. 
forbidding  testimony  of  the  widow,  in  su.-h 
cases  as  to  personal  communications  or  trans- 
actions with  testator. — In  re  Townsend's  Estate 
(Iowa)  1108;  Townsend  t.  Townsend,  Id. 

It  is  error  to  refuse  to  permit  testator's  wid- 
ow, in  a  proceeding  contesting  the  probate  o( 
the  will,  to  testify  whether  she  knew  testator 
bad  the  will  before  he  died,  leaving  out  anr 
knowledge  or  information  she  may  have  re- 
ceived from  her  husband. — In  re  Townsend's 
Estate  (Iowa)  1108;  Townsend  v.  Townsend.  Id. 

Pub.  Acts  1901,  p.  371.  No.  239,  amending 
Comp.  Laws  1897,  §  10,212,  relative  to  the  com- 
petency of  an  agent  to  testify  to  transactiog 
with  a  decedent,  held  constitutional. — Wood  v. 
Kanfman  (Mich.)  47. 

Conversations  or  admissions  of  a  decedent 
cannot  be  proven  by  the  wife  of  a  defendnut. 
whose  interests  in  the  action  were  adverse  to 
those  of  other  defendants. — Cady  v.  Cadj 
(Minn.)  580. 

The  indorser  of  a  note  on  which  suit  has 
been  brought  by  the  representative  of  a  deca- 
dent is  a  competent  witness,  and  may  testify 
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aa  to  the  condition  of  the  note  when  it  was 
indorsed  by  liim.— Harnett  t.  Holdrege  (Neb.) 
443. 

Gi-v.  Code,  S  329,  relating 'to  the  competency 
of  -vritnesses  as  to  transactions  with  a  decedent, 
does  not  apply  where  the  transaction  or  con- 
versation was  between  the  decedent  and  a  third 
party,  in  which  the  witness  toolc  no  part. — Har- 
nett  v.  Holdrege  (Neb.)  448. 

Code,  {  329,  as  amended  In  1883,  does  not  ren- 
der a  person  adversely  interested  incompetent 
as  a  witness,  but  only  renders  his  testimony  as 
to  conversations  and  transactions  with  the  de- 
ceased incompetent.— Hidden  v.  Riddell  (Xeb.) 
609. 

Defendant  held  precluded  from  giving  any 
testimony  with  respect  to  conversations  with 
plaintiff's  deceased  agent. — Meyer  v.  Hafe- 
meister  (Wis.)  165. 

An  objection  that  certain  testimony  was  priv- 
ileged as  a  communication  between  attorney 
and  client  held  untenable. — Cobb  v.  Simon 
(WMa.)  276. 

A  husband  is  not  a  competent  witness  against 
his  wife  on  a  prosecution  of  her  for  obtaining 
money  of  another  by  false  pretenses.— Baker  t. 
State  (Wis.)  566. 

I   S.     Examlnatloii. 

In  a  prosecution  for  assault  it  was  error  to 
cross-examine  a  witness  for  defendant  concern- 
ing a  difSculty  in  which  defendant  was  engaged 
on  the  evening  of  the  assault,  not  testified  to 
on  direct  examination. — State  v.  Evans  (Iowa) 
1008. 

Action  of  the  court  in  striking  out  a  part  of 
the  answer  of  a  witness  held  not  error.— Weelcs 
T.  Hutchinson  (Mich.)  695. 

In  action  by  administratrix  to  recover  money 
loaned  by  decedent,  refusal  to  permit  defend- 
ant's counsel  to  examine  him  as  to  the  transac- 
tion held  error.— Lange  v.  Klatt  (Mich.)  T08. 

In  a  prosecution  for  homicide,  refusal  of  the 
court  to  permit  a  child  to  be  recalled  for  cross- 
czamination  as  a  witness  for  the  state  held  not 
error.- People  v.  Hossler  (Mich.)  754. 

In  action  by  physician  for  services  rendered 
a  railroad  at  the  time  of  a  wreclc,  held  proper 
not  to  compel  on^e  who  had  been  injured  in  the 
wreck  and  treated  by  plaintiff  to  exhibit  his 
leg  to  the  jn^.— McKnight  v.  Detroit  &  M.  Ey. 
Co.  (Mich.)  772. 

Testimony  by  the  payee  of  a  note,  on  redi- 
rect examination,  that  a  payment  shown  by 
the  maker's  account  book  was  on  the  note,  held 
admissible. — Fowles  v.  Joslyn  (Mich.)  790. 

Where  a  witness  is  asked  as  to  whether  the 
voice  which  he  heard  was  similar  to  the  voice 
of  a  prosecuting  witness,  an  answer,  "I  think 
it  was,"  was  sufficiently  responsive. — Pritchett 
V.  Johnson  (Neb.)  223. 

The  matter  of  allowing  leading  questions  is 
in  the  discretion  of  the  court.— Campion  v.  Lat- 
timer  (Neb.)  290. 

In  a^  action  for  personal  injuries,  questions 
to  plaintiff  as  to  what  was  her  condition  at  a 
certain  time  "as  the  result  of  the  injury"  held 
improper.— Fallon  v.  Rapid  City  (S.  D.)  1009. 

The  maker  of  a  memorandum,  or  person  who 
knew  at  some  time  that  it  was  correctly  made, 
may  use  the  writing  to  refresh  his  memory,  in- 
dependently of  the  writing.— Loose  v.  State 
(Wis.)  526. 

The  fact  that  a  witness,  having  refreshed  his 
memory  bjr  a  memorandum,  fails  to  produce  it 
in  court,  gives  no  grouud  for  rejecting  his  testi- 
mony.— Loose  v.  State  (Wis.)  526. 

i  3.    OredibllltT,   impeaohment,    eoatva- 
dletloit,  and  eorroboratloii. 

Documentary  evidence  as  to  the  age  of  prose- 
cutrix  held  properly   admitted   in   a   trial   for 


rape,  when  offered  in  rebuttal  and  for  impeach- 
ing purposes.- State  v.  Trusty  (Iowa)  089. 

Refusal  to  allow  objections  filed  to  the  pro- 
bate of  a  will  to  go  to  the  jury  as  part  of  the 
cross-examination  of  witness  held  error. — In  re 
Townsend's  Estate  (Iowa)  1108;  Townsend  v. 
Townsend,  Id. 

Where  an  affidavit  filed  by  a  party's  attorney 
is  admitted*  to  impeach  the  party,  it  is  error  to 
refuse  to  admit  evidence  in  rebuttal  that  the 
party  did  not  know  what  was  in  the  affidavit 
and  that  it  was  made  in  the  party's  absence.— 
In  re  Townsend's  Estate  (Iowa)  1108;  Town- 
send  V.  Townsend,  Id. 

Ah  affidavit  filed  by  a  party's  attorney  is  ad- 
missible to  impeach  the  party. — In  re  Town- 
send's Estate  (Iowa)  1108;  Townsend  y.  Town- 
send,  Id. 

In  a  suit  to  recover  a  board  bill,  held  proper, 
for  the  purpose  of  impeachment,  to  ask  a  wit- 
ness whether  he  had  not  made  statements  ad- 
mitting the  partnership.- Weeks  v.  Hutchinson 
(Mich.)  695. 

In  trover  for  sugar  sold  by  a  shipping  clerk 
in  plaintiffs'  employ  as  his  own  property,  evi- 
dence of  the  clerk's  plea  of  guilty  to  a  charge 
of  stealing  other  sugar  at  about  the  same  time 
held  incompetent.— Ball-Bamhart-Putman  Co. 
V.  Lane  (Mich.)  727. 

In  action  by  physician  for  services,  held  prop- 
er to  allow  plaintiff  to  ask  defendant's  wit- 
nesses if  they  had  not  stated,  before  trial,  that 
charges  made  by  plaintiff,  as  shown  in  a  state- 
men^  were  reasonable,  and  to  allow  introduc- 
tion of  the  statement  in  evidence.— McKnight 
V.  Detroit  &  M.  By.  Co.  (Mich.)  772. 

Procedure  in  laying  foundation  for  impeach- 
ment by  showing  contradictory  statement  de- 
fined.—Barton  V.  Shull  (Neb.)  202. 

Where,  after  an  attempt  to  impeach  plaintiff, 
the  court  charged  that,  if  witness  had  made 
contradictory  statements,  the  jury  could  dis- 
regard the  whole  of  his  testimony,  except  when 
corroborated,  held  erroneous. — Nielson  v.  Cclar 
County  (Neb.)  826. 

On  a  prosecution  for  assault  with  a  danger- 
ous weapon,  it  was  proper  to  sustain  an  objec- 
tion to  a  question  to  the  complaining  witness 
on  cross-examination  as  to  whether  he  had  not 
conducted  a  disorderly  resort,  and  whether  he 
was  not  in  the  same  business  at  the  time  of 
trial.— Meehan  v.  State  (Wie.)  173. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

Where  a  person  is  employed  for  a  certain 
time  without  any  agreement  as  to  wages,  and 
the  employment  is  continued  on  a  change  of 
employment,  the  value  of  the  services  in  each 
of  the  different  kinds  of  eniploynipnt  is  for  the 
jury. — Leidigh  v.  Keever  (Neb.)  801. 

Where  a  person  employs  another  at  an  agreed 
price  for  a  certain  time,  and  the  employment 
IS  continued  after  such  time,  the  presumption 
is  that  the  original  compensation  is  to  be  con- 
tinued.— I./eidigh  v.  Keever  (Neb.)  801. 

In  an  action  to  recover  for  a  boiler  furnished 
which  did  not  conform  to  the  contract,  the  con- 
tractor held  only  entitled  to  recover  the  amount 
of  benefit  conTerred  on  the  purchaser,  without 
regard  to  compensation  for  the  labor  and  materi- 
als furnished, — Manitowoc  Steam  Boiler  Works 
y.  Manitowoc  Glue  Co.  (Wis.)  516. 

The  contract  price  of  a  boiler  of  insufllcient  ca- 
pacity, furnished  under  a  contract,  held  not 
prima  facie  proof  of  value,  so  as  to  entitle  the 
seller  to  recover  under  a  quantum  valebat. — 
Manitowoc  Steam  Boiler  Works  v.  Manitowoc 
Glue  Co.  (Wis.)  615. 
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Bee  "Attacnment,"  |  3;  "Uertioran";  "JExecn- 
tion";  "Habeas  Corpus";  "Injuaction";  "Man- 
damus"; "Quo  Warranto";  ''Replevin." 

Writ  of  error,  see  "Appeal  and  Error";  "Crim- 
inal Law,"  IS  1&-18. 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  |  7. 
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